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CHEMICAL NATIONAL BANK v. HARTFORD
DEPOSIT COMPANY.

ERROR TO THE SUPREME COURT OF THE STATE OF ILLINOIS.

No. 786. Submitted January 7,1896. — Decided February 8, 1896.

The legal existence of a corporation is not cut short by its insolvency and 
the consequent appointment of a receiver ; and there is nothing in the 
statutes relating to national banks which takes them out of the operation 
of this general rule.

After passing into the hands of a receiver, appointed by the Comptroller of 
the Currency, under the provisions of the Revised Statutes, a national 
bank remains liable, during the remainder of the term, for accrued and 
accruing rent under a lease of the premises occupied by it, although the 
receiver may have abandoned and surrendered them ; but if the lessor, in 
the exercise of a power conferred by the lease, reënters and relets the 
premises, the liability of the bank after the reletting is limited to the rent 
then accrued and unpaid, and the diminution, if any, in the rent for the 
remainder of the term, after the reletting.

This was an action of assumpsit brought by the Hartford 
Deposit Company against the Chemical National Bank of 
Chicago and the receiver of the bank in the Superior Court of 
Cook County to recover damages for a failure to pay rent
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Statement of the Case.

alleged to be due, under a written lease, from August 1, 1893, 
to April 30, 1894. The cause was submitted to the court for 
trial on a stipulation as to the facts, of which the lease formed 
a part ; the issues were found in favor of defendants and 
judgment was rendered accordingly. Plaintiff took the case 
to the Appellate Court for the first district of Illinois, which 
affirmed the judgment as to the receiver, but reversed it as to 
the Chemical National Bank, and entered judgment for the 
sum of $9000. 58 Ill. App. 256. An appeal was prosecuted 
to the Supreme Court of Illinois and the judgment of the 
Appellate Court affirmed. 156 Illinois, 522. This writ of 
error was thereupon brought.

The facts were thus stated by the Supreme Court :
“The Chemical National Bank of Chicago entered into a 

lease, dated November 18, 1892, with the Hartford Deposit 
Company, of a banking office of a certain building owned by 
the said Hartford Deposit Company. In accordance with its 
terms the bank paid $2500 on the delivery of said lease. The 
term was for a period of five years, from May 1,1893, at an 
annual rental of $12,000, payable in equal monthly instalments 
of $1000 in advance, exclusive of and in addition to said first 
payment of $2500. The bank entered into and took possession 
of said premises on May 1, 1893, the first day of said term, 
and the first instalment of rent fell due and was payable on 
that day. This instalment was not paid when due, nor had it, 
or any part of it, been paid when, on May 9, 1893, the bank 
became insolvent and a national-bank examiner took possession 
of its assets and of said premises. On July 21 a receiver was 
duly appointed, and on July 27 he notified the Hartford De­
posit Company of his election to terminate said lease after 
July 31, 1893, so far as he, as receiver, was concerned. On 
the same day, namely, July 27, said receiver paid to the Hart­
ford Deposit Company the sum of $2709.68, which was, as 
agreed, the ratable amount of rent due for the period to July 31, 
inclusive. No other or further rent was paid under said lease 
by any other person or at any other time. The premises 
remained vacant until May 1, 1894, when they were relet at 
a reduced rental.”
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Opinion of the Court.

Mr. Hiram T. Gilbert for plaintiff in error.

I. The appointment of a receiver of a national banking 
association by the Comptroller of the Currency on account of 
its insolvency amounts, for all practical purposes, to the disso­
lution of such association. Fidelity Safe Deposit & Trust Go. 
V. Armstrong, 35 Fed. Rep. 567 ; Bethel Bank v. Pahquioque 
Bank, 14 Wall. 383; White v. Knox, 111 U. S. 784; Rev. St. 
§§ 5141, 5151, 5191, 5195, 5201, 5205, 5234, 5235, 5236, 5239 ; 
act of June 30, 1876, c. 156, 19 Stat. 63.

II. A claim to be entitled to be proven up and paid by 
dividends out of the assets of a national banking association 
in the hands of a receiver must be one which, at the date of 
the suspension of the association, was a then existing demand, 
and the claim for rent under this lease is not such a demand. 
Biggin v. Magwire, 15 Wall. 549; French v. Morse, 2 Gray, 
111, 115 ; Savory v. Stocking, 4 Cush. 607 ; Dean v. Caldwell, 
127 Mass. 242 ; White v. Knox, 111 U. S. 784 ; Fidelity Safe 
Deposit de Trust Co. v. Armstrong, 35 Fed. Rep. 567 ; Chemi­
cal Nat. Bank v. Armstrong, 59 Fed. Rep. 372.

III. After the appointment by the Comptroller of the Cur­
rency of a receiver of a national banking association judg­
ment cannot be rendered against such association, or its 
receiver, for any claim which, at the date of the bank’s sus­
pension, was not an existing demand. Bethel Bank v. Pah­
quioque Bank, 14 Wall. 383 ; White v.Knox, 111 U. S. 784 ; 
Rev. Stat. §§ 5235, 5236.

Mr. Charles H. Baldwin for defendant in error.

Mb. Chief Justice Fullee, after stating the case, delivered 
the opinion of the court.

It is not claimed that the express covenant to pay rent was 
released by the insolvency of the lessee merely ; nor that the 
election of the receiver not to accept the lease had any effect 
on the contract between the lessor and the lessee ; nor that 
the lessor had done anything itself to terminate its rights 
under the lease. But it is argued that no judgment could be
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rendered against the bank because the appointment of a re­
ceiver amounted to its dissolution, and because the rent in 
question was not a demand existing at the date of the bank’s 
suspension, and, therefore, not a claim entitled to be proven 
up and paid out of the assets of the bank or carried into judg­
ment. The state courts ruled both branches of this conten­
tion adversely to plaintiff in error.

Granting that, in the absence of statutory provision to the 
contrary, suits cannot be maintained and judgments rendered 
against corporations whose chartered existence has terminated,, 
it is not pretended in this case that that event had taken place 
by lapse of time, by judicial proceedings, or otherwise, unless, 
as is insisted, the appointment of a receiver in itself put an 
end to the bank as a corporate entity.^

The general rule is that the legal existence of a corporation 
cannot be cut short in this way, and we can find nothing in 
the statutes in relation to insolvent national banks which gives· 
that effect to such an appointment or justifies any distinction 
in that regard as between them and other insolvent corpora­
tions.

By section 5136 of the Revised Statutes it is provided that 
every national bank, duly incorporated, shall have succession 
for the period of twenty years from its organization, “ unless 
it is sooner dissolved according to the provisions of its articles 
of association, or by the act of its shareholders owning two- 
thirds of its stock, or unless its franchise becomes forfeited by 
some violation of law.”

A receiver may be appointed upon the occurrence of the 
particular defaults enumerated in sections 5141, 5151, 5191 
5195, 5201, and 5205, not in question here.

Section 5151 provides : “ The shareholders of every national 
banking association shall be held individually responsible, 
equally and ratably, and not one for another, for all contracts, 
debts, and engagements of such association, to the extent of 
the amount of their stock therein, at the par value thereof, in 
addition to the amount invested in such shares.”

Sections 5220 and 5221 provide for the voluntary dissolution 
of these associations, and sections 5226 and 5227 for the pro-
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test of their circulating notes on failure to redeem and the 
appointment of a special agent to ascertain the fact.

Sections 5228, 5234, 5236, and 5239 are as follows :
“ Sec. 5228. After a default on the part of an association to 

pay any of its circulating notes has been ascertained by the 
Comptroller, and notice thereof has been given by him to the 
association, it shall not be lawful for the association suffer­
ing the same, to pay out any of its notes, discount any notes or 
bills, or otherwise prosecute the business of banking, except 
to receive and safely keep money belonging to it, and to 
deliver special deposits.”

“ Sec. 5234. On becoming satisfied, as specified in sections 
fifty-two hundred and twenty-six and fifty-two hundred and 
twenty-seven, that any association has refused to pay its circu­
lating notes as therein mentioned, and is in default, the Comp­
troller of the Currency may forthwith appoint a receiver, and 
require of him such bond and security as he deems proper. 
Such receiver, under the direction of the Comptroller, shall 
take possession of the books, records, and assets of every 
description of such association, collect all debts, dues, and 
claims belonging to it, and, upon the order of a court of record 
of competent jurisdiction, may sell or compound all bad or 
doubtful debts, and, on a like order, may sell all the real and 
personal property of such association, on such terms as the 
court shall direct ; and may, if necessary to pay the debts of 
such association, enforce the individual liability of the stock­
holders. Such receiver shall pay over all money so made to 
the Treasurer of the United States, subject to the order of the 
Comptroller, and also make report to the Comptroller of all 
his acts and proceedings.”

“ Seo. 5236. From time to time, after full provision has been 
first made for refunding to the United States any deficiency 
in redeeming the notes of such association, the Comptroller 
shall make a ratable dividend of the money so paid over to 
him by such receiver on all such claims as may have been 
proved to his satisfaction or adjudicated in a court of compe­
tent jurisdiction, and, as the proceeds of the assets of such 
association are paid over to him, shall make further dividends
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on all claims previously proved or adjudicated ; and the re­
mainder of the proceeds, if any, shall be paid over to the 
shareholders of such association, or their legal representatives, 
in proportion to the stock by them respectively held.”

“ Sec. 5239. If the directors of any national banking asso­
ciation shall knowingly violate, or knowingly permit any of 
the officers, agents, or servants of the association to violate 
any of the provisions of this title, all the rights, privileges, and 
franchises of the association shall be thereby forfeited. Such 
violation shall, however, be determined and adjudged by a 
proper Circuit, District, or Territorial Court of the United 
States, in a suit brought for that purpose by the Comptroller 
of the Currency, in his own name, before the association shall 
be declared dissolved. And in cases of such violation, every 
director who participated in or assented to the same shall 
be held liable in his personal and individual capacity for all 
damages which the association, its shareholders, or any other 
person, shall have sustained in consequence of such violation.”

On June 30, 1876, (19 Stat. 63, c. 156,) Congress passed an 
act, the first section of which provides : “ That whenever any 
national banking association shall be dissolved, and its rights, 
privileges, and franchises declared forfeited, as prescribed in 
section fifty-two hundred and thirty-nine of the Revised Stat­
utes of the United States, or whenever any creditor of any 
national banking association shall have obtained a judgment 
against it in any court of record, and made application, accom­
panied by a certificate from the clerk of the court stating that 
such judgment has been rendered and has remained unpaid 
for the space of thirty days, or whenever the Comptroller 
shall become satisfied of the insolvency of a national banking 
association, he may, after due examination of its affairs, in 
either case, appoint a receiver, who shall proceed to close up 
such association and enforce the personal liability of the share­
holders, as provided in section fifty-two hundred and thirty- 
four of said statutes.”

By the third section, whenever any association is placed in 
the hands of a receiver and the creditors and expenses have 
been paid and the redemption of the circulating notes of such



CHEMICAL BANK v. HARTFORD DEPOSIT CO. 7

Opinion of the Court.

association provided for, the shareholders may elect an agent 
to whom on filing bond the remaining assets of the associa­
tion shall be transferred, and “ such agent shall hold, control, 
and dispose of the assets and property of any association 
which he may receive as hereinbefore provided for the benefit 
of the shareholders of such association as they, or a majority 
of them in value or number of shares, may direct, distributing 
such assets and property among such shareholders in propor­
tion to the shares held by each ; and he may, in his own name 
or in the name of such association, sue and be sued, and do all 
other lawful acts and things necessary to finally settle and 
distribute the assets and property in his hands.”

It thus appears that by the terms of the statutes the corpora­
tion continues, notwithstanding the appointment of a receiver, 
if its corporate life has not been extinguished by lapse of time, 
by any provision of its articles, by any action of its stock­
holders, or by any judgment of forfeiture. The receiver is 
indeed appointed to close up the association, that is to say, to 
wind up its business, get in its assets, and pay its debts, and, 
if need be, to enforce the personal liability of its shareholders 
for all its “ contracts, debts, and engagements ; ” but the cor­
poration lingers while this is being done, and on occasion when 
the receiver has discharged his duty with the satisfactory re­
sults enumerated and assets remain, an agent may be chosen, 
who may sue and be sued in the name of the association in 
the conduct of the final liquidation. Of course when insol­
vency is declared the corporation is incapacitated from doing 
any new business. It has ceased to be a going concern, but 
it still survives for the purpose of the discharge of its liabilities 
and the final distribution of its remaining assets when that 
has been accomplished. No refinement of construction leads 
to any other result and numerous decisions preclude further 
discussion.

In Bahquioque Bank v. Bethel Bank, 36 Connecticut, 325, 
a national bank having failed and a receiver been appointed, 
the Supreme Court of Errors of Connecticut, in a well con­
sidered opinion, held that the winding up of the corporation 
as provided did not put an end to its existence so as to affect
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the rights of creditors to enforce their claims or determine 
their validity by suit or otherwise ; that there was nothing in 
the national banking act which justified the claim that the 
franchise was transferred to the receiver in the authority con­
ferred on him to take possession of the assets ; and that the 
court was unable to discover “by what mode of operation 
known in the law the proceedings in question can produce 
that absolute and technical dissolution of a corporation which 
is produced by a judgment for forfeiture or by a legislative 
repeal, and bars a suit by a creditor.” Judgment was given 
against the insolvent bank and that judgment affirmed by this 
court in Bank of Bethel v. Pahquioque Bank, 14 Wall. 383, 
where it was said : “ None of these proceedings, however, sup­
port the theory that the association ceased to exist when the 
receiver was appointed, nor at any time before the assets of 
the association are fully administered, and the balance, if 
any, is paid to the owners of the stock or their legal repre­
sentatives.”

In National Bank v. Insurance Company, 104 U. S. 54, 73, 
it was held that a national bank in voluntary liquidation is not 
thereby dissolved as a corporation, but may sue and be sued 
by name for the purpose of winding up its business ; and Mr. 
Justice Matthews, delivering the opinion of the court, said: 
“ It is to be observed that the sections under which the pro­
ceedings took place which, it is claimed, put an end to the 
corporate existence of the bank, do not refer, in terms, to a 
dissolution of the corporation, and there is nothing in the 
language which suggests it, in the technical sense in which it 
is used here as a defence. The association goes into liquida­
tion and is closed. It is required to give notice that it is 
closing up its affairs, and in order to do so completely and 
effectually, to notify its creditors to present their claims for 
payment. And the redemption of its bonds given to secure 
the payment of its circulating notes, by the required deposit 
of money in the treasury, is limited in its effect to a discharge 
of the association and its shareholders from all liability upon 
its circulating notes. The very purpose of the liquidation 
provided for is to pay the debts of the corporation, that the
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remainder of the assets, being reduced to money, may be 
distributed among the stockholders. That distribution cannot 
take place, with any show of justice, and according to the in­
tent of the law, until all liabilities to creditors have been 
honestly met and paid. If there are claims made which the 
directors of the association are not willing to acknowledge as 
just debts, there is nothing in the statute which is inconsistent 
with the right of the claimant to obtain a judicial determina­
tion of the controversy by process against the association, nor 
with that of the association to collect by suit debts due to it. 
It is clearly, we think, the intention of the law that it should 
continue to exist, as a person in law, capable of suing and being 
sued, until its affairs and business are completely settled. The 
proceeding prescribed by the law seems to resemble, not the 
technical dissolution of a corporation, without any saving as 
to the common law consequences, but rather that of the 
dissolution of a copartnership, which, nevertheless, continues 
to subsist for the purpose of liquidation and winding up its 
business.”

And in .Rosenblatt v. Johnston, 104 U. S. 462, 463, Mr. 
Chief Justice Waite, speaking for the court, referring to the 
assets and property of an insolvent national bank, remarked : 
“ Such property and assets, in legal contemplation, still be­
long to the bank, though in the hands of a receiver, to be 
administered under the law. The bank did not cease to exist 
on the appointment of the receiver. Its corporate capacity 

, continues until its affairs are finally wound up and its assets 
distributed.”

It is further urged that the claim was not an existing demand 
at the time of the suspension of the bank and could not be 
proven up for participation in the distribution of the assets. 
What effect, if any, this might have on the mere recovery of 
judgment, and the questions often arising in respect of dis­
charges in bankruptcy or insolvency, or of proceedings against 
insolvent decedents’ estates as to the postponement of belated 
claims to subsequently discovered assets, the state courts did 
not find it necessary to consider, as they were of opinion that 
the liability was an existing demand.
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The Appellate Court said : “ The lease in question was a 
lawful contract and engagement for the bank to make. The 
first monthly instalment of rent was due under it nine days 
before the bank suspended. By its terms the default that was 
made by the bank in the non-payment of rent on May 1, gave 
the right to the appellant to reenter and terminate the lease. 
The damages were then matured and could have been at once 
sued for, or appellant could defer its suit, as it did, until by a 
reletting of the premises the extent of damages had been made 
certain. That they were unliquidated did not render them 
contingent. The contingency, default in payment of rent, had 
happened. After that the damages were a mere matter of 
calculation.” And a similar view was thus expressed by the 
Supreme Court : “ The money was not paid, and there was then 
a breach of the contract for which an action might have been 
maintained, and this occurred nine days before insolvency. 
There is, therefore, no foundation for the position of counsel 
that the claim of appellee was not an existing demand at the 
time the bank suspended. The amount of damages may not 
have been as large on the first day of May, 1893, as at a later 
period, but on that date there was a breach of the contract 
and a right of action for such breach.”

Clearly the conclusion thus reached involved no denial of a 
title, right, privilege, or immunity specially set up or claimed 
under the laws of the United States, and, as already seen, the 
only Federal question arising was rightly decided.

^Judgment affirmed..

BELKNAP v. SCHILD.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

NORTHERN DISTRICT OF CALIFORNIA.

No. 22. Argued January 21, 22,1895. — Decided February 8,1896.

The United States have no right to use a patented invention without license 
of the patentee or making compensation to him.

No suit can be maintained, or injunction granted, against the United States, 
unless expressly permitted by act of Congress.
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Officers or agents of the United States, although acting under order of the 
United States, are personally liable to be sued for their own infringement 
of a patent.

No injunction can be issued by the courts of the United States against 
officers of a State, to restrain or control the use of property already in 
the possession of the State, or money in its treasury when the suit is 
commenced ; or to compel the State to perform its obligations ; or where 
the State has otherwise such an interest in the object of the suit as to be 
a necessary party. And the same rule applies to officers of the United 
States.

A patentee has no title in things made by others in violation of his patent. 
In a suit in equity for infringement of a patent, the defendants are liable to 

account for such profits only as have accrued to themselves from the use 
of the invention.

In a suit in equity for infringement of a patent, if no ground is shown for 
equitable relief, by injunction, by account of profits, or otherwise, the 
plaintiff should be left to his action at law for damages.

Upon a suit in equity by the patentee of an improvement in caisson gates 
against officers of the United States, using in their official capacity a 
caisson gate made and used by the United‘States, in infringement of his 
patent, at a dry dock in a navy yard, the plaintiff is not entitled to an in­
junction. Nor can he recover profits, if the only profit proved is a saving 
to the United States in the cost of the gate.

This was a bill in equity, filed January 20, 1887, in the 
Circuit Court of the United States for the Northern District 
of California, by George Schild against George E. Belknap, 
Joseph Feaster, Christopher C. Wolcott, and Jesse Diamond, 
for an infringement of letters patent granted by the United 
States to the plaintiff on October 23,1883, for an improvement 
in caisson gates.

The bill alleged that the defendants, with full knowledge 
and in violation of the plaintiff’s exclusive right, manufactured 
and used, and intended to continue to use, such caisson gates 
in the State of California ; and that he had brought an action 
in the same court against the Union Iron Works of San Fran­
cisco, and on the trial of that action, and after he had waived 
other than nominal damages, recovered a verdict in the sum 
of one dollar, in August, 1886, and the validity of his patent 
and the fact of infringement were thereby established.

The bill prayed that the defendants be decreed to account 
for and pay over to the plaintiff all such gains and profits as
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had or might have accrued to them from purchasing or making 
or using such improved caisson gates ; that any further damages 
sustained by the plaintiff by reason of the defendants’ infringe­
ment be assessed and ordered to be paid ; that the defendants 
be restrained by injunction from making or using caisson 
gates containing the patented improvement ; that the caisson 
gates, containing that improvement, and so manufactured, or 
purchased or in any manner obtained by the defendants, and 
now in their possession, be destroyed or delivered up to the 
plaintiff ; and for further relief.

The defendants filed a plea to the whole bill, (called in the 
record a “ plea in abatement,”) alleging that the court “ ought 
not to take cognizance of or sustain the aforesaid action,” for 
that the defendant Belknap was a commodore in the United 
States Navy, and commandant of the United States Navy 
Yard at Mare Island, California; that the defendants Wolcott, 
Feaster and Diamond were, respectively, a civil engineer in 
the Navy, an assistant naval constructor in the Navy, and an 
employé of the United States at Mare Island ; that the only 
caisson gate which either of the defendants had any relation 
with, control over, or use of, within the State of California, 
was one constructed, manufactured and used by the govern­
ment of the United States and for their use and benefit at the 
navy yard at Mare Island, and was there built by the Union 
Iron Works, in pursuance of plans and specifications furnished 
by the Bureau of Yards and Docks, a board in the naval 
service of the United States, and was delivered by the Union 
Iron Works to the United States, and used by the United 
States in the dry dock of that navy yard ; and that neither 
the defendants, nor either of them, made or constructed the 
caisson gate in question, or used it for their own use and 
benefit, or ever had, or pretended to have, any interest in or 
claim upon it ; but that they only operated and used it as the 
officers, servants and employés of the United States, as a part 
of the navy yard, and for public uses of the United States, in 
the exercise of their sovereign and constitutional powers.

The Attorney General of the United States, appearing for 
this purpose only, filed a suggestion, (called in the record a
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“ plea to the jurisdiction,”) in which he stated that the caisson 
gate in question was planned and constructed by the United 
States, and ever since its construction had been in the posses­
sion, control and use of the United States at the navy yard at 
Mare Island, and was operated at the dry dock in the navy 
yard for naval purposes and the public defence, in the build­
ing and repairing of ships for the Navy of the United States; 
that the United States, through their officers and agents, 
charged with the possession, control and operation of that navy 
yard, had at all times been in possession, control and operation 
of the caisson gate as public property of the United States, 
for public uses, in the exercise of their sovereign and constitu­
tional powers; and that the defendants, and each of them, 
never had anything to do with the construction, use or opera­
tion of the gate, or made any claim of right, title, possession, 
control or use of it, other than as officers and agents of the 
United States, and in obedience to orders of the naval depart­
ment of the government ; and therefore, “ without submitting 
the rights of the United States to the jurisdiction of the court, 
but insisting that the court has no jurisdiction of the contro­
versy, for that the said caisson gate and its use now is and at 
all times has been the property of the United States,” moved 
that the bill be dismissed, and all proceedings stayed and set 
aside.

The case having been submitted to the court upon the plea 
of the defendants, and the suggestion of the Attorney General, 
both were overruled.

The defendants, Belknap, Feaster, Wolcott and Diamond, 
then filed an answer, admitting the grant of the letters patent, 
denying the infringement, setting forth affirmatively the mat­
ters stated in their former plea, and alleging that neither these 
defendants nor the United States were parties to the action 
brought by the plaintiff against the Union Iron Works, or 
estopped by the judgment therein.

A general replication was filed ; and evidence was taken, 
by which it appeared that the validity of the plaintiff’s patent, 
and its infringement by the defendants, were subjects of con­
flicting testimony ; that Mare Island and the works and dock
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thereon, including the caisson gate, belonged to the United 
States, and were held and occupied for them by their officers 
and employés ; that the defendants respectively held the posi­
tions stated in their former plea, and had no interest in the 
•caisson gate, and nothing to do with it beyond operating it 
under the direction of the United States; that the gate was 
built in 1884, without any agreement or license of the plaintiff, 
by the Union Iron Works under its contract with the United 
States, and according to plans and specifications furnished by 
the Bureau of Yards and Docks, and Wolcott simply inspected 
the materials and workmanship, as the work progressed, to 
see if they were according to the contract ; and that the gate 
had since been used by the United States, as part of the dock 
in the navy yard aforesaid.

After a hearing upon pleadings and proofs, the court made 
an interlocutory decree, adjudging that the patent was valid, 
and had been infringed by the defendants ; referring the case 
to a master to take an account of the number of caisson gates 
made or used by the defendants, or either of them, in violation 
of the patent, and also of the gains, profits and advantages, 
arising or accruing to the defendants or either of them, and of 
the damages sustained by the plaintiff ; and ordering a perpet­
ual injunction against the defendants and each of them, “ and 
their and each of their agents, servants, clerks and workmen, 
and all persons claiming or holding under or through them or 
either of them.”

The master reported that one caisson gate to the dock in 
the navy yard at Mare Island, for the making and using of 
which the defendants had been adjudged to have infringed 
the plaintiff’s patent, had been made upon plans furnished by 
the plaintiff and modified by the government officials, and 
put in use in 1884 ; that the cost of this gate was $60,000, 
and the cost of the cheapest practicable gate, constructed on 
any other plan known to the defendants, would be at least 
$100,000, and therefore the gains, profits and advantages, which 
had arisen and accrued to the defendants from infringing the 
plaintiff’s patent, amounted to $40,000 ; and that no damages, 
in addition to such gains, profits and advantages, had been 
proved.



BELKNAP v. SCHILD. 15

Opinion of the Court.

The court overruled exceptions taken by the defendants to 
the master’s report, confirmed his report, and entered a final 
decree for the plaintiff for the sum of $40,000, with interest 
and costs. The defendants appealed to this court.

Mr. Assistant Attorney General Conrad for appellants.

Mr. J. H. Miller, (with whom was Mr. L. T. Michener on 
the brief,) for appellee.

Mb. Justice Geay, after stating the case, delivered the 
opinion of the court.

A recapitulation of the principles heretofore affirmed by 
this court, touching the liability of the United States, and of 
their officers and agents, to suit in the judicial tribunals, will 
go far towards disposing of this case.

It should be premised that our law differs from that of 
England as to the right of the government to use, without 
compensation, an invention for which it has granted letters 
patent.

In England, the grant of a patent for an invention is con­
sidered as simply an exercise of the royal prerogative, and not 
to be construed as precluding the Crown from using the inven­
tion at its pleasure ; and therefore a petition of right cannot 
be maintained against the Crown for using a patented inven­
tion ; although a private person or corporation, that has con­
tracted to supply the government with articles embodying 
the invention, may be sued for infringement of the patent. 
leather v. The Queen, 6 B. & S. 257 ; Dixon v. London Small 
Arms Co., L. R. 10 Q. B. 130, and 1 App. Cas. 632.

But, in this country, letters patent for inventions are not 
granted in the exercise of prerogative, or as a matter of favor, 
but under art. 1, sect. 8, of the Constitution of the United 
States, which gives Congress power “ to promote the progress 
of science and useful arts, by securing for limited terms to 
authors and inventors the exclusive right to their respective 
writings and discoveries.” The Patent Act provides that
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every patent shall contain a grant to the patentee, his heirs 
and assigns, for a certain term of years, of “ the exclusive right 
to make, use and vend the invention or discovery through­
out the United States.” Rev. Stat. § 4884. And this court 
has repeatedly and uniformly declared that the United States 
have no more right than any private person to use a patented 
invention without license of the patentee or making compen­
sation to him. United States v. .Burns, 12 Wall. 246, 252; 
Cammeyer v. Newton, 94 U. S. 225, 235 ; James v. Campbell, 
104 U. S. 356, 358 ; SoUister v. Benedict Manufacturing Co., 
113 U. S. 59, 67 ; United States v. Palmer, 128 U. S. 262, 
270-272.

The United States, however, like all sovereigns, cannot be 
impleaded in a judicial tribunal, except so far as they have 
consented to be sued. This doctrine has been affirmed by 
this court in cases too numerous to be cited ; and was clearly 
stated by Mr. Justice Field, delivering judgment in the case of 
The Siren, as follows : “ It is a familiar doctrine of the com­
mon law, that the sovereign cannot be sued in his own courts 
without his consent. The doctrine rests upon reasons of pub­
lic policy : the inconvenience and danger which would follow 
from any different rule. It is obvious that the public service 
would be hindered, and the public safety endangered, if the 
supreme authority could be subjected to suit at the instance 
of every citizen, and consequently controlled in the use and 
disposition of the means required for the proper administra­
tion of the government. The exemption from direct suit is, 
therefore, without exception. This doctrine of the common 
law is equally applicable to the supreme authority of the 
nation, the United States. They cannot be subjected to legal 
proceedings, at law or in equity, without their consent ; and 
whoever institutes such proceedings must bring his case within 
the authority of some act of Congress. Such is the language 
of this court .in United States v. Clarke, 8 Pet. 444. The same 
exemption from judicial process extends to the property of the 
United States, and for the same reasons. As justly observed 
by the learned judge who tried this case, there is no distinc­
tion between suits against the government directly, and suits
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against its property.” 7 Wall. 152-154. So much of this 
statement as regards suits against the United States, or against 
their property, was repeated by the present Chief Justice in 
the recent case of Stanley v. Schwalby, 147 U. 8. 508, 512.

It necessarily follows that, unless expressly permitted by 
act of Congress, no injunction· can be granted against the 
United States. United States v. McLemore, 4 How. 286 ; Hill 
v. United States, 9 How. 386 ; Case v. Terrell, 11 Wall. 199.

The United States, by successive acts of Congress, have con­
sented to be sued upon their contracts, either in the Court of 
Claims, or in a Circuit or District Court of the United States. 
Acts of February 24,1855, c. 122, § 1 ; 10 Stat. 612 ; March 3, 
1863, c. 92, § 2 ; 12 Stat. 765 ; Rev. Stat. § 1059 ; Act of March 
3, 1887, c. 359, §§ 1, 2 ; 24 Stat. 505 ; United States v. Jones, 
131 U. S. 1, 15, 16. The United States may accordingly be 
sued by a patentee for their use of his invention under a con­
tract made with him by the United States or by their author­
ized officers. United States v. Hurns, 12 Wall. 246; United 
States v. Palmer, 128 U. S. 262 ; United States v. Herdan Co., 
156 U. S. 552.

But the United States have not consented to be liable to 
suits, founded in tort, for wrongs done by their officers, though 
in the discharge of their official duties. Gibbons v. United 
States, 8 Wall. 269 ; Morgan v. United States, 14 Wall. 531, 
534 ; Langford v. United States, 101 U. S. 341 ; United States 
v. Jones, 131 U. S. 1, 16, 18 ; German Hank v. United States, 
148 U. S. 573, 579, 580 ; Hill v. United States, 149 Ü. S. 593. 
The. United States, therefore, are not liable to a suit for an 
infringement of a patent, that being an action sounding in 
tort. Schillinger v. United States, 155 U. S. 163 ; United States 
v. Herdan Co., 156 U. S. 552.

A public officer is not personally liable on a contract, although 
under his own hand and seal, made by him in the line of his 
duty? by legal authority, and on account of the government, 
and enuring to its benefit, and not to his own. Hodgson v. 
Lexter, 1 Cranch, 345. See also Macbeath v. Haldimand, 1T. 
& 172; Unwin v. Wolseley, 1 T. R. 674 ; Palmer v. Hutchinson, 
6 App. Cas. 619.

VOL. CLXI—2
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But the exemption of the United States from judicial process 
does not protect their officers and agents, civil or military, 
in time of peace, from being personally liable to an action 
of tort by a private person whose rights of property they 
have wrongfully invaded or injured, even by authority of the 
United States. Little v. Bárreme, 2 Cranch, 169; Bates v. 
Ciarle, 95 U. S. 204. Such officers or agents, although act­
ing under order of the United States, are therefore per­
sonally liable to be sued for their own infringement of a 
patent. Cammeyer v. Newton, 94 U. S. 225, 235. See also 
Feather v. The Queen, 6 B. & S. 257, 297 ; Vavasseur v. 
Krupp, 9 Ch. D. 351, 355, 358.

The extent to which officers or agents of the government 
may be restrained by injunction from doing unlawful acts to 
the prejudice of private rights is illustrated by the decisions of 
this court regarding injunctions from the courts of the United 
States to officers and agents of a State, which, by the Constitu­
tion of the United States, is as exempt as the United States 
are from private suit. Bans v. Louisiana, 134 U. S. 1.

In a suit to which the State is neither formally nor really a 
party, its officers, although acting by its order and for its 
benefit, may be restrained by injunction, when the remedy at 
law is inadequate, from doing positive acts, for which they are 
personally and individually liable, taking or injuring the plain­
tiff’s property, contrary to a plain official duty requiring no 
exercise of discretion, and in violation of the Constitution or 
laws of the United States. 0shorn v. Bank of United States, 
9 Wheat. 738, 868, 871 ; Board of Liquidation v. McComb, 92 
U. S. 531, 541 ; Allen v. Baltimore & Ohio Railroad, 114 U. 
S. 311 ; Pennoyer v. McConnaughy, 140 U. S. 1.

But no injunction can be issued against officers of a State, to 
restrain or control the use of property already in the possession 
of the State, or money in its treasury when the suit is com­
menced ; or to compel the State to perform its obligations; or 
where the State has otherwise such an interest in the object of 
the suit as to be a necessary party. Louisiana v. Jumel, and 
Elliott v. Wilts, 107 U. S. 711, 720—728 ; Cunningham v. Macon 
de Brunswick Railroad, 109 U. S. 446, 454-457 ; Hagood v.
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Sothern, HT U. S. 52, 70 ; In re Ayers, 123 ü. S. 443 ; North 
Carolina v. Temple, 134 U. S. 22 ; McGahey v. Virginia, 135 
U. S. 662, 684.

In support of the decree below, much reliance was placed 
upon United States v. lee, 106 IT. S. 196 ; Stanley v. SchwaTby, 
147 U. S. 508 ; and The Virginia Coupon Cases, 114 U. S. 269.

In United States v. Lee, the decision of the court, speaking 
by Mr. Justice Miller, was that the owner of land held and 
occupied by the United States for public uses, but under a 
defective title, might maintain, against the officers in posses­
sion of the land under authority of the United States, an 
action of ejectment, notwithstanding the interposition of the 
Attorney General in behalf of the United States.

A year afterwards, Mr. Justice Miller, again delivering the 
opinion of the court, after mentioning a different class of 
cases, said : “ Another class of cases is where an individual is 
sued in tort for some act injurious to another in regard to 
person or property, to which his defence is that he has acted 
under the orders of the government. In these cases he is not 
sued as, or because he is, the officer of the government, but as 
an individual, and the court is not ousted of jurisdiction be­
cause he asserts authority as such officer. To make out his 
defence he must show that his authority was sufficient in law 
to protect him.” After citing several cases to this point, he 
added : “ To this class belongs also the recent case of United 
States v. Lee, 106 U. S. 196, for the action of ejectment in 
that case is, in its essential character, an action of trespass, 
with the power in the court to restore the possession to the 
plaintiff as part of the judgment. And the defendants Strong 
and Kaufman, being sued individually as trespassers, set up 
their authority as officers of the United States, which this 
court held to be unlawful, and therefore insufficient as a 
defence. The judgment in that case did not conclude the 
United States, as the opinion carefully stated, but held the 
officers liable as unauthorized trespassers, and turned them 
out of their unlawful possession.” Cunningham v. Macon de 
Brunswick Railroad, 109 U. S. 446, 452.

This statement of the decision in United States v. Lee was
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repeated in Stanley v. Schwalby, in which the point decided 
was that the statute of limitations, or adverse possession, might 
be pleaded in defence of an action of trespass to try title 
against officers of the United States. 147 U. S. 508, 518.

In Cunningham n. Macon db Brunswick Bailroad, above 
cited, a bill in equity to foreclose a second mortgage of a rail­
road, and to set aside as invalid a sale and conveyance of the 
road to the State of Georgia under a foreclosure of the first 
mortgage, was filed by holders of bonds secured by the second 
mortgage against the Governor and the Treasurer of the State, 
as well as against the railroad company and its directors ; and 
was ordered to be dismissed for want of jurisdiction, because, 
as was said in the opinion : “ It may be accepted as a point of 
departure unquestioned, that neither a State nor the United 
States can be sued as defendant in any court in this country 
without their consent, except in the limited class of cases in 
which a State may be made a party in the Supreme Court of 
the United States by virtue of the original jurisdiction conferred 
on this court by the Constitution. This principle is conceded 
in all the cases ; and whenever it can be clearly seen that the 
State is an indispensable party to enable the court, according 
to the rules which govern its procedure, to grant the relief 
sought, it will refuse to take jurisdiction.” “ In the case now 
under consideration, the State of Georgia is an indispensable 
party. It is in fact the only proper defendant in the case. 
No one sued has any personal interest in the matter, or any 
official authority to grant the relief asked. No foreclosure 
suit can be sustained without the State, because she has the 
legal title to the property, and the purchaser under a foreclos­
ure decree would get no title in the absence of the State. The 
State is in the actual possession of the property, and the 
court can deliver no possession to the purchaser. The entire 
interest adverse to plaintiff in this suit is the interest of the 
State of Georgia in the property, of which she has both the 
title and possession.” 109 U. S. 451, 457.

In the cases cited by the appellee, reported under the head 
of The Virginia Coupon Cases, 114 U. S. 269, where a col­
lector of taxes due to the State of Virginia refused to receive
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coupons of the State tendered in payment of such a tax, 
because forbidden to do so by a statute of the State, 'which 
was unconstitutional and void as impairing the obligation of 
the contract made by the State with the holders of such cou­
pons in the statute under which they were issued, the court, 
speaking by Mr. Justice Matthews, held that the collector was 
liable to an action of detinue, or of trespass, for distraining 
personal property for non-payment of the tax ; or, where the 
remedy at law was inadequate, might be restrained by injunc­
tion from making the distraint. Poindexter v. Greenhow, 114 
U. S. 270 ; Chaffin v. Taylor, 114 U. S. 309 ; Allen v. Balti­
more & Ohio Bailroad, 114 U. S. 311.

But where the Circuit Court of the United States, at the 
suit of one who had tendered such coupons in payment of his 
taxes, issued an injunction against the Attorney General and 
other attorneys of the State of Virginia to restrain them from 
bringing any action in behalf of the State to recover such 
taxes, and, upon their bringing such actions, committed them 
for contempt in disobeying the injunction, they were dis­
charged by this court on writs of habeas corpus. Mr. Justice 
Matthews, again delivering its opinion, and fully reviewing 
the previous cases, said that from the decision in Cunningham 
v. Macon de Brunswick Railroad, above cited, “ the inference 
is, that where it is manifest, upon the face of the record, that 
the defendants have no individual interest in the controversy, 
and that the relief sought against them is only in their official 
capacity as representatives of the State, which alone is to be 
affected by the judgment or decree, the question then arising, 
whether the suit is not substantially a suit against the State, 
is one of jurisdiction ; ” and added that actions had been sus­
tained against officers acting in behalf of a State “only in 
those instances where the act complained of, considered apart 
from the official authority alleged as to its justification, and 
as the personal act of the individual defendant, constituted a 
violation of right for which the plaintiff was entitled to a 
remedy at law or in equity against the wrongdoer in his indi­
vidual character ; ” and that the Eleventh Amendment of the 
Constitution, declaring that “ the judicial power of the United
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States shall not be construed to extend to any suit in law or 
equity, commenced or prosecuted against one of the United 
States by citizens of another State, or by citizens or subjects 
of any foreign State,” must be held “ to cover, not only suits 
brought against a State by name, but those also against its 
officers, agents and representatives, where the State, though 
not named as such, is, nevertheless, the only real party against 
which alone in fact the relief is asked, and against which the 
judgment or decree effectively operates ; ” and therefore con­
cluded that the suit in which the injunction was granted was 
in substance and in law a suit against the State of Virginia, 
and consequently the Circuit Court was without jurisdiction to 
entertain it, the order of injunction and the commitments for 
contempt were null and void, and the imprisonment of the 
officers was without authority of law. In re Ayers, 123 U. S. 
443, 489, 502, 506, 50T.

When the matter of the Virginia coupons was last brought 
before this court, Mr. Justice Bradley, delivering its unani­
mous opinion, summed up, as the result of the previous deci­
sions, so far as concerns the subject now under consideration, 
“ that no proceedings can be instituted by any holder of said 
bonds or coupons against the Commonwealth of Virginia, 
either directly by suit against the Commonwealth by name, 
or indirectly against her executive officers to control them in 
the exercise of their official functions as agents of the State ; ” 
but that any holder “ who tenders such coupons in payment of 
taxes, debts, dues and demands due from him to the State, and 
continues to hold himself ready to tender the same in pay­
ment thereof, is entitled to be free from molestation in person 
or goods on account of such taxes, debts, dues or demands, 
and may vindicate such right in all lawful modes of redress — 
by suit to recover his property, by suit against the officer 
to recover damages for taking it, by injunction to prevent 
such taking where it would be attended with irremediable 
injury, or by a defence to a suit brought against him for his 
taxes or the other claims standing against him.” McGahey v. 
Virginia, 135 U. S. 662, 684. And this summary was repeated 

and approved in Pennoyer v. McConnaughy, 140 U. S. 1, 15.
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It only remains to apply the principles established by the 
former decisions to this suit under the Patent Act of the· 
United States.

That act not only provides that ■ damages for the infringe­
ment of any patent may be recovered by action on the case,” 
but also provides that “ the several courts vested with juris­
diction of cases arising under the patent laws shall have power 
to grant injunctions, according to the course and principles of 
courts of equity, to prevent the violation of any right secured 
by patent, on such terms as the court may deem reasonable ; 
and upon a decree being rendered in any such case for an 
infringement, the complainant shall be entitled to recover, in 
addition to the profits to be accounted for by the defendant, 
the damages the complainant has sustained thereby ; and the 
court shall assess the same, or cause the same to be assessed 
under its direction.” Rev. Stat. §§ 4919, 4921.

This bill in equity was filed by the owner of letters patent 
for an improvement in caisson gates, and alleged that the . 
defendants infringed the patent by manufacturing and using 
such gates. The defendants filed a plea to the whole bill, and 
the Attorney General in behalf of the United States filed a 
suggestion, the single ground of each of which was that the 
only caisson gate that the defendants had any relation with 
was not made by them, and was not used by them for their 
own benefit, but was made and used by the United States in 
a dry dock at a navy yard, and the defendants only operated 
and used it as officers, servants and employés of the United 
States. The fact so pleaded and suggested could not, consist­
ently with the previous decisions, above cited, prevent the de­
fendants from being held liable to the patentee for their own 
infringement of his patent. There was no error, therefore, 
in overruling the plea of the defendants and the suggestion 
of the Attorney General.

But the Circuit Court erred in awarding an injunction 
against the defendants.

As this court, when deciding that things manufactured 
under letters patent of the United States were subject to be 
taxed by a State like other property, said, “ The right of prop-



24 OCTOBER TERM, 1896.

Opinion of the Court.

erty in the physical substance, which is the fruit of the dis­
covery, is altogether distinct from the right in the discovery 
itself.” Patterson v. Kentucky, 9T U. S. 501, 506. Title in 
the thing manufactured does not give the right to use the 
patented invention ; no more does the patent right in the 
invention give title in the thing made in violation of the 
patent.

In an English case, quite analogous to the case at bar, 
where shells, bought and owned by a foreign sovereign, were 
brought to England to be put on board his ships of war, the 
Court of Appeal held that his agents, if they used the shells 
in England in infringement of an English patent, might be lia­
ble in damages to the patentee, but that the court could not 
restrain the delivery of the shells to the sovereign to whom 
they belonged. Lord Justice Brett said, “The patent law 
has nothing to do with property;” and Lord Justice Cotton 
expressed the same idea more fully, as follows: “The prop- 

• erty in articles which are made in violation of a patent is, 
notwithstanding the privilege of the patentee, in the infringer 
if he would otherwise have the property in them. The court, 
in a suit to restrain the infringement of a patent, does not 
proceed on the footing that the defendant proved to have 
infringed has no property in the articles ; but, assuming the 
property to be in him, it prevents the use of those articles, 
either by removing that which constitutes the infringement, 
or by ordering, if necessary, a destruction of the articles so as 
to prevent them from being used in derogation of the plain­
tiff’s rights, and does this as the most effectual mode of pro­
tecting the plaintiff’s rights — not on the footing that there is 
no property in the defendant. The court cannot proceed to 
give that relief, and interfere with the articles, unless it has 
before it the person entitled to the articles in question, and 
has as against this person power to adjudicate that the ar­
ticles are made or used in infringement of the plaintiff’s 
rights.” Vavasseur v. Krupp, 9 Ch. D. 351, 358, 360.

In the present case, the caisson gate was a part of the dry 
dock in a navy yard of the United States, was constructed and 
put in place by the United States, and was the property of the
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United States, and held and used by the United States for 
the public benefit. If the gate was made in infringement of 
the plaintiff’s patent, that did not prevent the title in the gate 
from vesting in the United States. The United States, then, 
had both the title and the possession of the property. The 
United States could not hold or use it, except through officers 
and agents. Although this suit was not brought against the 
United States by name, but against their officers and agents 
only, nevertheless, so far as the bill prayed for an injunction, 
and for the destruction of the gate in question, the defendants 
had no individual interest in the controversy ; the entire in­
terest adverse to the plaintiff was the interest of the United 
States in property of which the United States had both the 
title and the possession ; the United States were the only real 
party, against whom alone in fact the relief was asked, and 
against whom the decree would effectively operate ; the 
plaintiff sought to control the defendants in their official ca­
pacity, and in the exercise of their official functions, as repre­
sentatives and agents of the United States, and thereby to 
defeat the use by the United States of property owned and 
used by the United States for the common defence and general 
welfare; and therefore the United States were an indispen­
sable party to enable the court, according to the rules which 
govern its procedure, to grant the relief sought ; and the suit 
could not be maintained without violating the principles 
affirmed in the long series of decisions of this court, above 
cited.

There was also error in the final decree awarding profits to 
the plaintiff as against the defendants.

In a suit in equity for the infringement of a patent, the 
ground upon which profits are recovered is that they are the 
benefits which have accrued to the defendants from their 
wrongful use of the plaintiff’s invention, and for which they 
are liable, ex aequo et bono, to the like extent as a trustee 
would be who had used the trust property for his own ad­
vantage. The defendants, in any such suit, are therefore 
liable to account for such profits only as have accrued to 
themselves from the use of the invention, and not for those
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which have accrued to another, and in which they have no 
participation. Elisabeth v. Pavement Co., 97 U. S. 126, 
138-140; Boot v. Bailway Co., 105 U. S. 189; Tilghman v. 
Proctor, 125 U. S. 136, 144-148 ; Keystone Co. v. Adams, 151 
U. S. 139, 147 ; Coupe v. Boyer, 155 U. S. 565, 583.

In the leading case of Elizabeth v. Pavement Co., a suit in 
equity for the infringement of a patent for an improvement 
in wooden pavements was brought against a city, as well as 
against the contractor who had laid down the pavements. It 
being shown that the city had made no profits from the use of 
the invention, but that the contractor had, this court held that 
profits could be recovered against the contractor only, and 
not against the city. Mr. Justice Bradley, in delivering judg­
ment, said : “ One thing may be affirmed with reasonable con­
fidence, that if an infringer of a patent has realized no profit 
from the use of the invention, he cannot be called upon to 
respond for profits ; the patentee, in such case, is left to his 
remedy for damages.” 97 U. S. 138.

In the case at bar, there was no evidence that the defendants 
themselves had made any profits whatever from the use of the 
plaintiff’s invention ; but the only gains, profits and advantages, 
upon which the report of the master and the decree of the 
court were based, were those which had accrued to the United 
States from the saving in the cost of the gate ; and the master 
found that no damages, in addition to such gains, profits and 
advantages, had been proved.

The necessary result is that, even if the validity of the 
patent and its infringement by the defendants are assumed, 
the plaintiff, upon this record, is not entitled to an injunction, 
to profits, or to damages.

The finding of the master, that no damages, in addition to 
profits, had been proved, does not indeed necessarily imply that 
the plaintiff had not sustained damages, independent of any 
profits. But no ground for equitable relief, by injunction, by 
account of profits, or otherwise, being shown, the proper rem­
edy of the plaintiff against the defendants for such damages 
is by action at law. Elizabeth v- Pavement Co., and Boot v. 
Bailway Co., above cited.
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The question whether the United States might be liable, in 
a suit against them in the Court of Claims, or other court of 
concurrent jurisdiction, as upon a contract, for their use of the 
caisson gate, if an infringement of the plaintiff’s patent, does 
not arise, and cannot be decided, in this case.

In order that the rights of all parties interested in the con­
troversy may be preserved, the entry in this case will be

Decree of the Circuit Court reversed, and case remanded to 
that court with directions to dismiss the bill, without 
prejudice to an action at law against the defenda/nts, or 
to a suit against the United States.

Mr. Justice Harlan, with whom concurred Mr. Justice 
Field, dissenting.

I am unable to concur in the disposition which has been 
made of this case.

As stated in the opinion of the majority, this court has 
frequently held that the United States has no more right than 
any private person to use a patented invention without license 
of the patentee or without making or securing compensation 
to him. It is not claimed that the defendants used the plain­
tiff’s patent under a license from him, or that compensation 
or provision for compensation has been made. The govern­
ment is, therefore, under an implied obligation to compensate 
the plaintiff. That obligation arises from the Constitution, 
which declares that private property shall not be taken for 
public use without just compensation. Upon this point, the 
court in United States v. Great Falls Mfg. Co., 112 U. S. 645, 
657, said : “ Such an implication being consistent with the 
constitutional duty of the government, as well as with common 
justice, the claimant’s cause of action is one that arises out of 
implied contract, within the meaning of the statute which con­
fers jurisdiction upon the Court of Claims of actions founded 
‘ upon any contract, expressed or implied, with the government 
of the United States.’” The same principle was recognized 
in Great Falls Mfg. Co. v. Attorney General, 124 U. 8. 581, 
597 ; United States v. Alexander, 148 U. S. 186, 191, and
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¡Schillinger v. United States, 155 U. S. 163, 174, 175. In this 
view — the defendants being public officers who derive no 
personal advantage from the use by the government of the 
plaintiff’s invention — the prayer for an injunction might well 
have been denied upon the ground that there was an adequate 
.and complete remedy by a suit against the United States as 
upon implied contract. But the court does not proceed dis­
tinctly on that ground.

If the plaintiff cannot sue the United States to recover 
•compensation for the use of his invention, actually appro­
priated by the government for public use, then the only 
adequate remedy for him would be an injunction against the 
individual officers, who are proceeding without his license, 
and without any provision having been made for his being 
compensated. This must be so, unless the court is prepared 
to hold that there is no remedy, under the Constitution, for the 
protection of private rights against illegal invasion by officers 
of the government. In United States v. Lee, 106 U. S. 196, 
208, 209, this court said that when the citizen, “ in one of the 
•courts of competent jurisdiction, has established his right of 
property, there is no reason why deference to any person, 
natural or artificial, not even the United States, should pre­
vent him from using the means which the law gives him for 
the protection and enforcement of that right ; ” that “ no man 
in this country is so high that he is above the law ; no officer 
Of the law may set that law at defiance with impunity ; all the 
Officers of the government, from the highest to the lowest, 
are creatures of the law, and are bound to obey it.” If the 
United States may appropriate to public use the invention of 
a patentee, without his consent, and without liability to suit, 
as upon implied contract, for the value of the use of such 
invention; if, as the court holds, a public officer acting only in 
the interest of the public, is not individually liable for gains, 
profits and advantages that may accrue to the United States 
from such use ; and if the officer who thus violates the rights 
of the patentee cannot be restrained by injunction, then the 
government may well be regarded as organized robbery so 
far as the rights of patentees are concerned.
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Instead of leaving open the question whether the United 
States was liable to suit, as upon implied contract, the prayer 
for injunction, if denied, should have been denied upon the 
ground, and only upon the ground, that the plaintiff had 
a complete and adequate remedy by a suit against the gov­
ernment.

Mr. Justice Peckham, not having been a member of the 
court when this case was argued, took no part in the decision.

ROSEN v. UNITED STATES.

ERROR TO THE CIRCUIT OF THE UNITED STATES FOR THE SOUTH­

ERN DISTRICT OF NEW YORK.

No. 424. Argued October 29,1895. — Decided January 2T, 1896.

The constitutional right of a defendant to be informed of the nature and 
cause of the accusation against him entitles him to insist, at the outset, 
by demurrer or by motion to quash, and, after verdict, by motion in ar­
rest of judgment, that the indictment shall apprise him of the crime 
charged with such reasonable certainty that he can make his defence 
and protect himself after judgment against another prosecution for the 
same offence ; and this right is not infringed by the omission from the 
indictment of indecent and obscene matter, alleged as not proper to be 
spread upon the records of the court, provided the crime charged, how­
ever general the language used, is yet so described as reasonably to in­
form the accused of the nature of the charge sought to be established 
against him ; and, in such case, the accused may apply to the court be­
fore the trial is entered upon for a bill of particulars, showing what 
parts of the paper would be relied on by the prosecution as being ob­
scene, lewd,-and lascivious, which motion will be granted or refused, as 
the court, in the exercise of a sound legal discretion, may find necessary 
to the ends of justice.

The inquiry, in proceedings under Rev. Stat. § 3893, is whether the paper 
charged to have been obscene, lewd, and lascivious was in fact of that 
character, and if it was of that character and was deposited in the mail 
by one who knew or had notice at the time of its contents, the offence is 
complete, although the defendant himself did not regard the paper as 
one that the statute forbade to be carried in the mails.

Every one who uses the mails of the United States for carrying papers or 
publications must take notice of what, in this enlightened age, is meant
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by decency, purity, and chastity in social life, and what must be deemed 
obscene, lewd, and lascivious.

When the evidence before the jury, if clear and uncontradicted upon any 
issue made by the parties, presents a question of law, the court can, with­
out usurping the functions of the jury, instruct them as to the principles 
applicable to the case made by such evidence.

The case is stated in the opinion.

2fr. William N. Coken for plaintiff in error.

2fr. Assistant Attorney General Whitney for defendant in 
error.

Mr. Justice Harlan delivered the opinion of the court.

The plaintiff in error was indicted under section 3893 of 
the Revised Statutes, providing that “ every obscene, lewd, or 
lascivious book, pamphlet, picture, paper, writing, print, or 
other publication of an indecent character, . . . and every 
article or thing intended or adapted for any indecent or im­
moral use, and every written or printed card, circular, book, 
pamphlet, advertisement, or notice of any kind giving infor­
mation, directly or indirectly, where, or how, or of whom, or 
by what means, any of the hereinbefore mentioned matters, 
articles, or things may be obtained or made, ... are 
hereby declared to be non-mailable matter, and shall not be 
conveyed in the mails, nor delivered from any post office nor 
by any letter carrier ; and any person who shall knowingly 
deposit, or cause to be deposited, for mailing or delivery, any­
thing declared by this section to be non-mailable matter, and 
any person who shall knowingly take the same, or cause the 
same to be taken, from the mails, for the purpose of circulat­
ing, or disposing of, or of aiding in the circulation or disposition 
of the same, shall be deemed guilty of a misdemeanor, and 
shall for each and every offence be fined not less than one 
hundred dollars nor more than five thousand dollars, or im­
prisoned at hard labor not less than one year nor more than 
ten years, or both, at the discretion of the court. . . . ”

The defendant pleaded not guilty, and the trial was entered
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upon without objection in any form to the indictment as not 
sufficiently informing the defendant of the nature of the 
charge against him.

A verdict of guilty having been returned, the accused moved 
for a new trial upon the ground, among others, that the indict­
ment was fatally defective in matters of substance. That 
motion was denied.

The defendant thereupon moved in arrest of judgment upon 
the ground that the indictment did not charge that he knew, 
at the time, what were the contents of the paper deposited in 
the mail and alleged to be lewd, obscene, and lascivious. This 
motion was also denied, and the accused was sentenced to im­
prisonment at hard labor during a period of thirteen months, 
and to pay a fine of one dollar.

The paper, “ Broadway,” referred to in the indictment, was 
produced in evidence, first, by the United States, and after­
wards by the accused. The copy read in evidence by the 
government was the one which, it was admitted at the trial, 
the defendant had caused to be deposited in the mail. The 
pictures of females appearing in that copy were, by direction 
of the defendant, partially covered with lamp black that could 
be easily erased with a piece of bread. The object of sending 
them out in that condition was, of course, to excite a curiosity 
to know what was thus concealed. The accused read in evi­
dence a copy that he characterized as a “ clean ” one, and in 
which the pictures of females, in different attitudes of inde­
cency, were not obscured by lamp black.

The defendant having indicated his purpose to bring the 
case here for review, the court below ordered these papers to 
be sent to the clerk of this court with the transcript of the 
proceedings below.

1. The first contention of the plaintiff in error is, that the 
indictment was fatally defective in not alleging that the paper 
m question was deposited in the mail with knowledge on his 
part that it was obscene, lewd, and lascivious.

The indictment charged that the accused, on the 24th day 
of April, 1893, within the Southern District of New York, 
‘did unlawfully, wilfully, and knowingly deposit and cause
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to be deposited in the post office of the city of New York, 
for mailing and delivery by the post office establishment of 
the United States, a certain obscene, lewd, and lascivious 
paper ; which said paper then and there, on the first page 
thereof, was entitled ‘ Tenderloin Number, Broadway,’ and on 
the same page were printed the words and figures following 
— that is to say : ‘Volume II, number 27 ; trade-mark, 1892; 
by Lew Rosen ; New York, Saturday, April 15, 1893 ; ten 
cents a copy, $4.00 a year, in advance ; ’ and thereupon, on 
the same page, is a picture of a cab, horse, driver, and the 
figure of a female, together (underneath the said picture) with 
the word ‘ tenderloineuse,’ and the said paper consists of 
twelve pages, minute descriptions of which, with the pictures 
therein and thereon, would be offensive to the court and im­
proper to spread upon the records of the court, because of 
their obscene, lewd, and indecent matters ; and the said paper, 
on the said twenty-fourth day of April, in the year one thou­
sand eight hundred and ninety-three, was enclosed in a wrapper 
and addressed as follows — that is to say, ‘ Mr. Geo. Edwards, 
P. O. box 510, Summit, N. J.’ — against the peace of the 
United States and their dignity and contrary to the statute of 
the United States in such case made and provided.”

Undoubtedly the mere depositing in the mail of a writing, 
paper, Or other publication of an obscene, lewd, or lascivious 
character is not an offence under the statute if the person 
making the deposit was, at the time and in good faith, with­
out knowledge, information, or notice of its contents. The 
indictment would have been in better form if it had more 
distinctly charged that the accused was aware of its character. 
But this defect should be regarded, after verdict and under 
the circumstances attending the trial, as one of form under 
section 1025 of the Revised Statutes providing that the pro­
ceedings on an indictment found by a grand jury in any Dis­
trict, Circuit, or other court of the United States, shall not be 
affected “ by reason of any defect or imperfection in matter 
of form only, which shall not tend to the prejudice of the 
defendant.” United States v. Chase, 27 Fed. Rep. 807 ; United 
States v. Clark, 37 Fed. Rep. 106.
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The indictment on its face implies that the defendant owned 
or managed the paper Broadway. He admitted at the trial 
that he owned and controlled it. He did not pretend that he 
was ignorant at the time of the contents of the particular 
number that he caused to be put in the post office at New 
York. The general charge that he “ unlawfully, wilfully, and 
knowingly deposited and caused to be deposited in the post 
office . . . a certain obscene, lewd, and lascivious paper”— 
describing it by its name, volume, number, date of trade-mark, 
date of issue, and as having on it the name of Lew Rosen, 
proprietor, the same name borne by the defendant — may, 
not unreasonably, be construed as meaning that the defend­
ant was, and must have been, aware of the nature of its 
contents at the time he caused it to be put into the post 
office for transmission and delivery. Of course he did not 
understand the government as claiming that the mere deposit­
ing in the post office of an obscene, lewd, and lascivious paper 
was an offence under the statute, if the person so depositing 
it had neither knowledge nor notice, at the time, of its char­
acter or contents. He must have understood from the words 
of the indictment that the government imputed to him knowl­
edge or notice of the contents of the paper so deposited.

In their ordinary acceptation, the words “unlawfully, wil­
fully, and knowingly” when applied to an act or thing done, 
import knowledge of the act or thing so done, as well as an 
evil intent or bad purpose in doing such thing; and when 
used in an indictment in connection with the charge of having 
deposited in the mails an obscene, lewd, and lascivious paper, 
contrary to the statute in such case made and provided, could 
not have been construed as applying to the mere depositing 
in the mail of a paper the contents of which at the time were 
wholly unknown to the person depositing it. The case is 
therefore not one of the total omission from the indictment 
of an essential averment, but, at most, one of the inaccurate 
or imperfect statement of a fact ; and such statement, after 
verdict, may be taken in the broadest sense authorized by the 
words used, even if it be adverse to the accused.

2. The defendant also contends that the indictment was
VOL. CLXI—3
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fatally defective, in that it did not set out with reasonable 
particularity those parts of the paper relied on to support the 
charge in the indictment. He insists that the omission from 
the indictment of a description of the pictures of female fig­
ures found in the paper was in violation of the constitutional 
guaranty that the defendant in a criminal case shall be in­
formed of the nature and cause of the accusation against him. 
Sixth Amendment.

A defendant is informed of the nature and cause of the ac­
cusation against him if the indictment contains such descrip­
tion of the offence charged as will enable him to make his 
defence and to plead the judgment in bar of any further 
prosecution for the same crime. Does the indictment in this 
case meet these requirements ? It describes the paper alleged 
to be obscene, lewd, and lascivious with such minuteness as to 
leave no possible doubt as to its identity. If the defendant 
did not have in his possession or could not procure a duplicate 
of such paper, he could have applied to the court for an order 
that he be furnished with a bill of particulars to the end that 
he might properly defend himself at the trial. United States 
v. Bennett, 16 Blatchford, 338, 351 ; Bex v. Hodgson, 3 Car. 
& P. 422 ; Wharton’s Cr. Pl. & Pr. § 702. He made no such 
application but went to trial without suggesting that he was 
not sufficiently informed by the indictment of the nature and 
cause of the accusation against him. When the paper in 
question was produced in evidence he made no objection to it 
as not being sufficiently described in the indictment, but at 
the conclusion of the evidence on the part of the prosecution 
moved to dismiss on the ground that the paper was not ob­
scene. This motion having been overruled he testified in his 
own behalf, offering in evidence a duplicate of the same paper, 
admitting that lamp black — capable of being easily removed 
so as to bring each offensive picture in full view of any person 
receiving or inspecting the paper — had by his direction been 
put on the entire edition of April 15, 1893. He now insists 
that the indictment was fatally defective, because it did not 
disclose in detail the contents of the twelve pages that were 
charged to constitute an obscene, lewd, and lascivious paper.
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If it be said that he did not know what part of the twelve 
pages were considered by the grand jury as obscene, lewd, and 
lascivious, the answer is that he was not entitled to know 
what passed in the conferences of grand jurors. He was not 
entitled to show, as matter of defence, that the grand jury 
proceeded on insufficient grounds. He had to meet only the 
case made by the indictment and by the evidence adduced by 
the government. And if he wished to be informed, before 
entering upon the trial, what particular parts of the paper 
would be relied on as bringing the case within the statute, he 
could, as already suggested, have applied for a bill of particu­
lars, which the court, in the exercise of a sound legal discre 
tion, might have granted or refused as the ends of justice 
required.

The principal authority relied on in support of the defend­
ant’s contention is the case in England of an indictment for 
publishing an obscene libel, namely, “a certain indecent, 
lewd, filthy, and obscene book called ‘ Fruits of Philosophy,’ 
thereby contaminating, vitiating, and corrupting the morals, 
etc.” The jury found that the book was obscene, and a 
motion in. arrest of judgment was made by the accused. The 
motion was denied, Cockburn, C. J., Mellor, J., concurring, 
held : “ If the omission is in the indictment — if that be the 
objection, and it be a valid one — it is an objection that ought 
to have been taken by demurrer, and, therefore, I cannot help 
thinking that, upon the balance of convenience we shall act 
more wisely in saying that the judgment pronounced on this 
indictment ought not to be set aside by making the motion 
absolute to arrest the judgment; but if there be any valid 
foundation for the contention the defendants have raised upon 
the indictment it should be taken by demurrer.” Queen v. 
Bradlaugh, 2 Q. B. D. 569, 573. The judgment was reversed 
in the Court of Appeal, which held that in an indictment for 
publishing an obscene book, described only by its title, the 
words alleged to be obscene must be set out, and their omis­
sion would not be cured by a verdict of guilty. In his opinion 
in that case, Lord J ustice Brett considered what kind of omis­
sions would be cured by verdict, and declared, as the result of
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the authorities, that “ in every kind of crime which consists in 
words, if the words complained of are not set out in the in­
dictment or information, the objection is fatal in arrest of 
judgment.” But he also said : “ I would strike out of the cate­
gory of the cases which we are considering all cases with re­
gard to obscene prints and obscene pictures. The publication 
of obscene prints and obscene pictures may be in one sense 
libellous, but they are not words, and therefore they do 
not seem to me to fall within the rules as to criminal plead­
ings which we are considering here to-day.” Bradlaugh v. 
Queen, 3 Q. B. D. 607, 634.

Looking at the cases in the American courts, we find that 
in Commonwealth v. Sharpless, 2 Seargeant & Rawle, 91, 103, 
(1815) which was an indictment for exhibiting an obscene 
picture, it was objected, after verdict and on motion in arrest 
of judgment, that the picture was not sufficiently described. 
Chief Justice Tilghman said: “We do not know that the 
picture had any name, and therefore, it might be impossible 
to designate it by name. What then is expected ? Must the 
indictment describe minutely the attitude and posture of the 
figures ? I am for paying some respect to the chastity of our 
records ; these are circumstances which may be well omitted. 
Whether the picture was really indecent, the jury might 
judge from the evidence, or, if necessary, from inspection; 
the witnesses could identify it. I am of opinion, that the 
description is sufficient.”

The question was considered in Massachusetts in 1821, in Com­
monwealth v. Holmes, 17 Mass. 336, 337. That was an indict­
ment for publishing a lewd and obscene print, contained in a 
certain book entitled “ Memoirs of a Woman of Pleasure,” and 
for publishing the same book. Two of the counts alleged that 
the printed book was so lewd, wicked, and obscene “ that the 
same would be offensive to the court here, and improper to be 
placed upon the records thereof.” Chief Justice Parker, speak­
ing for the court, held these counts to be good, saying : “ It 
can never be required that an obscene book and picture should 
be displayed upon the records of the court: which must be 
done, if the description in these counts is insufficient. This
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would be to require that the public itself should give permar 
nency and notoriety to indecency, in order to punish it.” Sub­
sequently, in Commonwealth v. Tarbox, 1 Cush. 66, 72, which 
was an indictment under a state enactment for printing, pub­
lishing, and distributing an obscene paper, the court said : 
“In indictments for offences of this description, it is not 
always necessary that the contents of the publication should 
be inserted ; but, whenever it is necessary to do so, or when­
ever the indictment undertakes to state the contents, whether 
necessary or not, the same rule prevails as in the case of libel, 
that is to say, the alleged obscene publication must be set out 
in the very words of which it is composed, and the indictment 
must undertake or profess to do so, by the use of appropriate 
language. The excepted cases occur whenever a publication 
of this character is so obscene, as to render it improper that 
it should appear on the record ; and, then, the statement of 
the contents may be omitted altogether, and a description 
thereof substituted ; but, in this case, a reason for the omission 
must appear in the indictment, by proper averments. The 
case of Commonwealth v. Holmes, 17 Mass. 336, furnishes both 
an authority and a precedent for this form of pleading.” In 
Commonwealth v. Me Canoe, 164 Mass. 162, an indictment 
charging the defendant with selling a certain book containing, 
among other things, obscene language, was held to be insuffi­
cient. The court distinguished the case before it from previ­
ous cases, and said that while the principle announced in 
Commonwealth v. Holmes must be regarded as an exception 
to the general rule relating to libellous publications, the 
weight of authority in this country was in favor of that deci­
sion.

So, in People v. Girardin, 1 Michigan, 90, 91, which was 
an indictment for printing and publishing a certain paper 
described by its title, and characterized as wicked, obscene, etc., 
the court said : “ There is another rule as ancient as that con­
tended for by the counsel for the prisoner, which forbids the 
introduction in an indictment of obscene pictures and books. 
Courts will never allow their records to be polluted by bawdy 
and obscene matters. To do this would be to require a court
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of justice to perpetuate and give notoriety to an indecent pub­
lication, before its author could be visited for the great wrong 
he may have done to the public or to individuals. And there 
is no hardship in this rule. To convict the defendant, he must 
be shown to have published the libel ; if he is the publisher he 
must be presumed to have been advised of the contents of the 
libel, and fully prepared to justify it. The indictment in this 
cause corresponds with the precedents to be found in books of 
the highest merit.”

In State v. Brown, 27 Vermont, 619, in which the indictment 
stated that the grand jurors omitted from the indictment the 
lewd and obscene paper alleged to have been sold, because it 
would be offensive to the court and improper to be placed on the 
records of the court, Chief Justice Redfield said : “ Ordinarily 
the indictment, in a case like the present, should set forth the 
book or publication in haec verba, the same as in indictments 
for libel or forgery. This seems to be an acknowledged prin­
ciple in the books. But even in indictments for forgery, it 
may be excused, as if the forged instrument is in the possession 
of the opposite party. So, also, in a case like the present, if 
the publication be of so gross a character that spreading it upon 
the record will be an offence against decency, it may be excused, 
as all the English precedents show. Some of the precedents 
are much like the present, describing the obscene character of 
the publication in general terms. But more generally the 
nature of the publication is more specifically described. But 
in both cases the principle of the case is the same. If the 
paper is of a character to offend decency and outrage modesty, 
it need not be so spread upon the record as to produce that 
effect. And if it is alleged, in such case, to be a publication 
within the general terms in which the offence is defined by 
the statute, it is sufficient, which seems to be done in the pres­
ent case. The degree of particularity, with which the paper 
could be described without exposing its grossness, would 
depend something upon the nature of that feature, whether it 
consisted in the words used or the general description given. 
In the former case it could not be more particularly described 
than it here is without offending decency.”
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In McNair v. The People, 89 Illinois, 441, 443, the question 
was whether the indictment for printing, having in possession, 
and giving away an obscene and indecent picture was sufficient 
under a provision of the Illinois Criminal Code declaring that 
an indictment should be deemed sufficiently technical and 
correct, which stated the offence in the terms and language of 
the statute creating the offence, or so plainly that the nature 
of the offence could be easily understood. The court, speaking 
by Mr. Justice Walker, said that “it was necessary to set out 
the supposed obscene matter in the indictment, unless the ob­
scene publication is in the hands of the defendant, or out of 
the power of the prosecution, or the matter is too gross and 
obscene to be spread on the records of the court, either of 
which facts, if existing, should be averred in the indictment, 
as an excuse for failing to set out the obscene matter ; that 
whether obscene or not, is a question of law and not of fact ; 
that the question is for the court to determine, and not for the 
jury.” To the same effect are Fuller v. The People, 92 Illinois, 
182, 184 ; State v. Smith, 17 R. I. 371, 374-5.

The earlier cases were fully examined by Mr. Justice Blatch­
ford, when he was a judge of the Circuit Court, in United States 
v. Sennett, 16 Blatchford, 338, 351, in which it was charged that 
the defendant “ did unlawfully and knowingly deposit, and 
cause to be deposited, in the mail of the United States, then 
and there, for mailing and delivery, a certain obscene, lewd, 
and lascivious book, called ‘ Cupid’s Yokes, or The Binding 
Forces of Conjugal Life,’ which said book is so lewd, obscene, 
and lascivious, that the same would be offensive to the court 
here, and improper to be placed upon the records thereof ; 
wherefore, the jurors aforesaid do not set forth the same in 
this indictment.” Speaking for himself and Judges Benedict 
and Choate, Mr. Justice Blatchford said : “ In the present in­
dictment, the defendant had information given to him as to 
the offence charged, by the date of the mailing, by the title of 
the book, and by the address on the wrapper. The indict­
ment states the reason for not setting forth the book to be, 
that it is too obscene and indecent to be set forth. A copy of 
the book, with a designation of the obscene passages relied on,
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could have been obtained before the trial, by asking for a bill 
of particulars. The defendant was not deprived of the right 
‘to be informed of the nature and cause of the accusation.’ 
The weight of authority, as well as of reasoning, is in favor of 
the sufficiency of the present indictment.”

The doctrine to be deduced from the American cases is that 
the constitutional right of the defendant to be informed of 
the nature and cause of the accusation against him entitles 
him to insist, at the outset, by demurrer or by motion to quash, 
and, after verdict, by motion in arrest of judgment, that the 
indictment shall apprise him of the crime charged with such 
reasonable certainty that he can make his defence and protect 
himself after judgment against another prosecution for the 
same offence ; that this right is not infringed by the omission 
from the indictment of indecent and obscene matter, alleged 
as not proper to be spread upon the records of the court, pro­
vided the crime charged, however general the language used, 
is yet so described as reasonably to inform the accused of the 
nature of the charge sought to be established against him; 
and that, in such case, the accused may apply to the court 
before the trial is entered upon for a bill of particulars, show­
ing what parts of the paper would be relied on by the prose­
cution as being obscene, lewd, and lascivious, which motion 
will be granted or refused, as the court, in the exercise of a 
sound legal discretion, may find necessary to the ends of jus­
tice.

The refusal of the court to arrest the judgment was not 
erroneous. The defendant knew from the indictment itself 
what paper or publication would be offered by the govern­
ment in evidence, and that the prosecution would insist that 
the pictures of females displayed in that paper were obscene, 
lewd, and lascivious. It is said that some of the printed mat­
ter and pictures in the paper could not possibly be regarded 
as of that class. That fact is not disclosed by the indictment. 
Besides, the failure to set out such matters and pictures could 
not have prejudiced the accused. The paper being offered in 
evidence, if it appeared that some of the printed matter or 
some of the pictures were not obscene, lewd, or lascivious, the
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jury could have been instructed upon that subject at the in­
stance of either party. But, as we have already said, the 
defendant did not ask for a bill of particulars nor object to 
the indictment as insufficient, but made his defence upon the 
broad ground that the paper that he caused to be deposited in 
the post office was not obscene, lewd, or lascivious.

We are of opinion that the indictment sufficiently informed 
the accused of the nature and cause of the accusation against 
him, and that there was no legal ground for an arrest of the 
judgment.

3. At the trial below the defendant, by his counsel, asked 
the court to instruct the jury that he should be acquitted if 
they entertained a reasonable doubt whether he knew that 
the paper or publication, referred to in the indictment, was 
obscene. This request was refused, and an exception was 
taken to the ruling of the court.

This request for instructions was intended to announce the 
proposition that no one could be convicted of the offence of 
having unlawfully, wilfully, and knowingly used the mails for 
the transmission and delivery of an obscene, lewd, and lascivi­
ous publication — although he may have had at the time act­
ual knowledge or notice of its contents — unless he knew or 
believed that such paper could be properly or justly character­
ized as obscene, lewd, and lascivious. The statute is not to be 
so interpreted. The inquiry under the statute is whether the 
paper charged to have been obscene, lewd, and lascivious was 
in fact of that character, and if it was of that character and 
was deposited in the mail by one who knew or had notice at 
the time of its contents, the offence is complete, although the 
defendant himself did not regard the paper as one that the 
statute forbade to be carried in the mails. Congress did not 
intend that the question as to the character of the paper 
should depend upon the opinion or belief of the person who, 
with knowledge or notice of its contents, assumed the respon­
sibility of putting it in the mails of the United States. The 
evils that Congress sought to remedy would continue and in­
crease in volume if the belief of the accused as to what was 
obscene, lewd, and lascivious was recognized as the test for
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determining whether the statute has been violated. Every 
one who uses the mails of the United States for carrying 
papers or publications must take notice of what, in this en­
lightened age, is meant by decency, purity, and chastity in 
social life, and what must be deemed obscene, lewd, and lascivi­
ous.

4. Another contention of the accused is, that the paper al­
leged to have been mailed was sent in response to a decoy 
letter, and, for that reason, no crime was committed. It is 
only necessary to say that that question has been disposed of 
adversely to the defendant’s contention by Grimm v. United 
States, 156 U. S. 604, 611. In that case it was said: “ The law 
was actually violated by the defendant; he placed letters in 
the post office which conveyed information as to where obscene 
matter could be obtained, and he placed them there with a 
view of giving such information to the person who should act­
ually receive those letters, no matter what his name ; and the 
fact that the person who wrote under those assumed names, 
and received his letters was a government detective, in no 
manner detracts from his guilt.” That doctrine was again 
announced in Goode v. United States, 159 U. S. 663, 669, in 
which case it was said that the fact that “ certain prohibited 
pictures and prints were drawn out of the defendant by a 
decoy letter written by a government detective, was no de­
fence to an indictment for mailing such prohibited publica­
tions.”

5. It is also assigned for error that the court left it to the 
jury to say whether the paper in question was obscene, when 
it was for the court, as a matter of law, to determine that 
question. If the court had instructed the jury as matter of 
law that the paper described in the indictment was obscene, 
lewd, and lascivious, no error would have been committed ; for 
the paper itself was in evidence ; it was of the class excluded 
from the mails ; and there was no dispute as to its contents. 
It has long been the settled doctrine of this court that the 
evidence before the jury, if clear and uncontradicted upon 
any issue made by the parties, presented a question of law, in 
respect of which the court could, without usurping the func-
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tions of the jury, instruct them as to the principles applicable 
to the case made by such evidence. Pleasant v. Fant, 22 
Wall. 116, 121 : Montelair v. Pana, 107 U. S. 162; Marshall 
v. Hubbard, 117 U. S. 415, 419; Sparf and Hansen v. United 
States, 156 U. S. 51, 99, 100. Even if we should hold that the 
court ought to have instructed the jury, as matter of law, 
that the paper was, within the meaning of the statute, ob­
scene, lewd, and lascivious, it would not follow that the judg­
ment should, for that reason, be reversed, because it is clear 
that no injury came to the defendant by submitting the ques­
tion of the character of the paper to the jury. But it is 
proper to add that it was competent for the court below, in 
its discretion, and even if it had been inclined to regard the 
paper as obscene, lewd, and lascivious, to submit to the jury 
the general question of the nature of the paper, accompanied 
by instructions indicating the principles or rules by which 
they should be guided in determining what was an obscene, 
lewd, or lascivious paper within the contemplation of the stat­
ute under which the indictment was framed. That was what 
the court did when it charged the jury that “the test of ob­
scenity is whether the tendency of the matter is to deprave 
and corrupt the morals of those whose minds are open to such 
influence and into whose hands a publication of this sort may 
fall.” “Would it,” the court said, “suggest or convey lewd 
thoughts and lascivious thoughts to the young and inexperi­
enced ? ” In view of the character of the paper, as an inspec­
tion of it will instantly disclose, the test prescribed for the 
jury was quite as liberal as the defendant had any right to 
demand.

Other questions are discussed in the elaborate brief filed for 
the defendant. Some of them do not require notice ; others 
were not sufficiently saved by exceptions, at the proper time, 
and will not, therefore, be considered or determined.

We find no error of law in the record, and the judgment is
Affirmed.

Mb. Justice White, with whom concurred Mb. Justice 
Shibas, dissenting.
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Mr. Justice Shiras and myself are unable to concur in the 
opinion and judgment of the court. Thinking, as we do, that 
the consequence of the affirmance of the judgment is to deprive 
the accused of rights guaranteed to him under the Constitu­
tion of the United States, we are impelled to state the reasons 
for our dissent.

It was claimed at the bar of this court that the indictment 
was absolutely void, because it failed to set forth an offence 
against the law of the United States. This contention rested 
on two propositions : First, that the indictment did not on its 
face contain a statement of the obscene matter charged to 
have been illegally mailed ; second, because even if the failure 
to so state was excused by the allegation in the indictment 
that the matter was too obscene and offensive to be repeated, 
the indictment was none the less absolutely void, because it 
failed to give an identifying reference to that which the grand 
jury found to be obscene.

If these objections be well founded, they are necessarily 
apparent on the face of the record. They go to the jurisdic­
tion of the court ratione materiœ. They consequently demand 
consideration whether or not they were presented to the court 
below, or have been regularly assigned for error here. Mon- 
tana Railway Co. v. Warren, 137 U. S. 348,351. The questions, 
then, are :

First. Was it necessary to spread the matter alleged to 1)6 
obscene in full in the indictment, and was the failure to do so 
excused by the allegation in the i/ndictment that it was too offen­
sive to be put on the record?

It is unquestioned that the English rule requires, where 
obscene words are relied upon, that the obscene matter should 
be set out explicitly in the indictment, and that the averment 
that is too obscene to be so stated is insufficient to excuse the 
omission. Regina v. Rradlaugh, 3 Q. B. Div. 621. But this 
is not the doctrine of the American courts. At the time 
Regina v. Bradlaugh was decided the contrary rule’ had been 
announced in several leading cases in this country, and the 
court in the Bradlaugh case said : “ In support of this conten­
tion for the crown some American cases were cited. Deci-
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sions in the courts of the United States are not binding author­
ities, and although they may be expressly in point, yet, if they 
are contrary to our law, they must be disregarded.” The cases 
thus referred to have since been followed by many other 
American authorities, so that the question may be considered 
in this country as determined adversely to the English rule. 
Commonwealth v. Holmes, 17 Mass. 336; Commonwealth v. 
Tarbox, 1 Cush. 66 ; People v. Cirardin, 1 Michigan, 90 ; 
State v. Pennington, 5 Lea, 506 ; McNair v. People, 89 Illi­
nois, 441 ; Puller v. People, 92 Illinois, 182 ; State v. Er own, 
27 Vermont, 619 ; State v. Griffin, 43 Texas, 538 ; State v. 
Smith, 17 R. I. 371 ; Commonwealth v. Pejardin, 126 Mass. 
46 ; Commonwealth v. Wright, 139 Mass. 382 ; Commonwealth 
v. McCance, 164 Mass. 162; United States v. Eennett, 16 
Blatchford, 338. It was with reference to this well settled 
view that in Grimm v. United States, 156 U. S. 604, in speak­
ing of sending obscene matter through the mails, the court 
said (p. 608) : “ The charge is not of sending obscene matter 
through the mails, in which case some description might be 
necessary, both for identification of the offence, and to enable 
the court to determine whether the matter was obscene, and, 
therefore, non-mailable. Even in such cases it held that it is 
unnecessary to spread the obscene matter in all its filthiness 
upon the record; it is enough to so far describe it that its 
obnoxious character may be discerned.”

Second. Where the obscene matter is not spread upon the face 
of the indictment, and is excused under the averment that it 
would be of msive to morality to do so, is the indictment valid 
where it gives no specific reference identifying the matter found 
by the grand jury to be obscene, thus rendering it impossible to 
determine upon what the grand jury based its presentment ?

In considering this question it must be borne in mind that 
imprisonment at hard labor in the penitentiary is the penalty 
which may be imposed for sending obscene matter through the 
mails; hence the offence is an infamous one. Mackin v. United 
States, 117 U. S. 348 ; Ex parte Wilson, 114 U. S. 417 ; In re 
Claasen, 140 U. 8. 200. It must also be considered that, being 
an infamous offence, the prosecution can, under the Fifth
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Amendment to the Constitution, only be by indictment. The 
necessity for identifying references in the indictment, to the 
obscene matter upon which the grand jury makes its finding, 
is an essential part of the rule, dispensing with the obligation 
of stating the obscene matter, in so many words, in the indict­
ment. The reason upon which the English rule rests is that 
spreading in full the obscene matter is essential to protect the 
accused in his rights, to enable him to move to quash, or in 
arrest of judgment, or to present on review by error the valid­
ity or invalidity of the indictment. The American rule is based 
upon the reason that such spreading upon the record is not essen­
tial to protect the rights of the accused, because the obscene 
matter, passed on by the grand jury, can be so identified by a 
reference to it in the indictment, as to enable it to be, by bill of 
particulars or otherwise, readily supplied for all the purposes 
of defence; hence, the omission deprives the accused of no 
substantial right, whilst subserving the ends of public morality 
and decency.

The authorities make this clear. Thus in Grimm v. United 
States, ub. sup., the court said : “ It is enough to so far describe 
it [obscene matter] that its obnoxious character may be dis­
cerned.” And the reason which exacted this reference was 
declared to be “ both for identification of the offence and to 
enable the court to determine whether the matter was obscene, 
and, therefore, non-mailable.” In Commonwealth v. Mo Canoe, 
supra, the indictment charged the accused with “ selling a cer­
tain book then and there called ‘ The Decameron of Boccaccio,’ 
and which said book upon the title page thereof was then and 
there of the tenor following, (describing the title page,) . . . 
which said book then and there contained among other things 
certain obscene, indecent and impure language, . . . which 
said book is so lewd, obscene, indecent and impure that the 
same would be offensive to the court and improper to be placed 
upon the records thereof.” The court, whilst fully recognizing 
the rule which renders it unnecessary to spread obscene matter 
in the indictment, also applied the principle which holds that 
where such matter is not put upon the record there must be an 
identifying reference in the indictment so that it may be deter-
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mined from the face thereof what was the particular matter 
upon which the grand jury acted. In consequence of so hold­
ing the judgment was reversed and the verdict set aside. See 
also Babcock v. United States, 34 Fed. Rep. 873.

Indeed, the correctness of the ruling in Commonwealth v. 
Me Canoe we think results from the very nature of things. 
It being unquestionable that a grand jury must find an in­
dictment in order that the prosecution be valid, how can it 
be said that there has been such a presentment, when on the 
very face of the record it is absolutely impossible to deter­
mine what matter the grand jury charged to be obscene? 
To say that it can be supplied by a bill of particulars or 
otherwise is a misconception, for it becomes impossible to 
supply that which does not legally exist. The Constitution 
requiring that the grand jury should find the indictment, 
neither the court, the prosecuting officer nor any one else have 
power to create the necessary averments to make that an 
indictment, which otherwise would be no indictment at all. 
This case illustrates the danger of departing from constitu­
tional safeguards. The general rule requires an indictment 
to be specific. Stephens v. State, Wright (Ohio), 73 ; Common­
wealth v. Gillespie, 7 S. & R. 469 ; Commonwealth v. Stow, 
1 Mass. 54 ; Commonwealth v. Bailey, 1 Mass. 62 ; Common­
wealth v. Sweney, 10 S. & R. 173 ; Commonwealth v. Wright, 
1 Cush. 46 ; Commonwealth v. Tarbox, 1 Cush. 66 ; Common­
wealth v. Houghton, 8 Mass. 107 ; King v. Beere, 12 Mod. 
219 ; State v. Parker, 1D. Chipman (Vermont), 298. See, also, 
Commonwealth v. Stevens, 1 Mass. 203. To this rule there 
has been evolved an exception. This exception, as we have 
said, is that where the publication or mailing of obscene 
matter is charged by a grand jury, such matter need not be 
stated in the indictment, provided in that instrument it be 
referred to and identified. Under the ruling now announced, 
it seems to us that the exception is made to destroy the rule, 
and that an indictment is held to be valid even although it 
makes no reference whatever to the matter relied on to show 
guilt. Thus the qualification as to the identifying reference 
by which alone the exception is justified disappears, and the
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result logically leads to the recognition of the right of a 
grand jury to present without stating or referring to the 
facts upon which its presentment is made, and also concedes 
the power of a prosecuting officer to supply matter in an 
indictment, and thus make that which is absolutely void a 
valid instrument. The wisdom of the rule announced in 
Commonwealth v. Mg Canoe, was well illustrated by the indict­
ment presented in that case, as it is by the alleged indictment 
under consideration here. Will it be said that an indictment 
which charged that an accused published obscene matter con­
tained in twenty volumes of books called the Encyclopædia 
Britannica or Americana, giving the title page, and followed 
by the statement that a more minute description would be 
offensive to morality, would be adequate? And yet what 
difference would exist, except in degree, between such an 
indictment and the one here held to be valid ? Nor is it 
logical to say that as an accused has no right to know the 
secrets of a grand jury room, therefore he is not entitled 
to be informed as to the matter upon which the grand jury 
bases its presentment. The Constitution forbids in a certain 
class of cases prosecution except by indictment, and, there­
fore, to the extent that such knowledge is essential to con­
stitute a valid instrument, the accused is entitled, under the 
Constitution, to know the secrets of the grand jury room.

If these views as to the necessity of an identifying refer­
ence, supported, as we think they are, by the statement of 
the court in Grimm v. United States, and the ruling of the 
Supreme Court of Massachusetts in Commonwealth v. Me Canoe, 
be sound, their application to this case is clear.

The language of the indictment, whilst it identifies the 
paper as an entirety, fails in any degree to designate what 
matter therein, whether words or picture, was found to be 
obscene by the grand jury, and upon which their present­
ment was made. It is impossible from the mere description 
of the title page of the paper, and the averment that it con­
tains twelve pages and was published on a particular day, 
to in any way ascertain what part, whether pictures or print, 
contained in the twelve pages, was acted on by the grand
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jury. In other words, using the identification of the paper 
given by the indictment, the mind looks in vain for any refer­
ence to the particular things, found in the paper, which were 
considered as within the statute.

Nor can it be correctly said that the alleged indictment 
under consideration charged that each and every part of the 
newspaper was obscene, and therefore the grand jury found 
the whole paper was of that character, thus identifying the 
whole. It will be seen, from an examination of the indict­
ment, that its language expressly charges that only portions 
of the publication to which it refers are obscene. The paper 
to which the indictment relates is twelve pages of the ordinary 
size of illustrated papers, with a title page as described in the 
indictment. Three of its pages are devoted to advertisements ; 
all the other pages, except the sixth and seventh, contained 
pictures and printed matter. The excepted pages contain 
only pictures, which are blackened over in part so as to seem­
ingly conceal them, and yet leaving enough unblackened to 
suggest the subjects which they depict. The eighth page has 
similar pictures along with the printed matter. After de­
scribing the title page of the paper and the picture thereon, the 
indictment says “ and the said paper consists of twelve pages, 
minute description of which with the pictures therein and 
thereon would be offensive to the court and improper to 
spread upon the records of the court, because of their obscene, 
lewd and indecent matters.” This is not an allegation that 
the entire contents of the publication were obscene, because if 
that was intended there would be no necessity of referring to 
a “ minute description ” of the paper as essential to disclose 
the obscene matter. It can, reasonably, only bear the con­
struction that the publication was claimed to be obscene be­
cause of “ obscene, lewd and indecent matters ” appearing 
somewhere in the publication. It is evident, therefore, that 
particular matter contained in the twelve pages was contem­
plated, and that the indictment furnishes no means for ascer­
taining in what this matter consists, by reference or otherwise.

It is clear that the defences here advanced, if they be well 
founded, assert not that the indictment is formally defective,

VOL. CLXI—4
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but that it fails on its face to state an offence. The defect is 
therefore not one of form under Rev. Stat. § 1025. On both 
principle and authority such error goes to the existence of the 
indictment, and consequently is essentially one of substance. 
.Ex parte Bain, 121 U. S. 1. This is especially applicable to a 
case where, by the Constitution, the accused cannot be prose­
cuted except on presentment by a grand jury. That the mere 
silence or acquiescence of the accused cannot deprive him of 
his constitutional right is obvious. In Hopt v. Utah, 110 U S. 
574, speaking through Mr. Justice Harlan, the court said (p. 
579) :

•*We are of opinion that it was not within the power of the 
accused or his counsel to dispense with the statutory require­
ments as to his personal presence at the trial. The argument 
to the contrary necessarily proceeds upon the ground that 
he alone is concerned as to the mode by which he may be 
deprived of his life or liberty, and that the chief object of 
the prosecution is to punish him for the crime charged. But 
this is a mistaken view as well of the relations which the 
accused holds to the public as of the end of human punish­
ment. The natural life, says Blackstone, I cannot legally be 
disposed of or destroyed by any individual, neither by the ' 
person himself, nor by any other of his fellow-creatures, 
merely upon their own authority.’ (1 Bl. Com. 144.) The 
public has an interest in his life and liberty. Neither can 
be lawfully taken except in the mode prescribed by law. 
That which the law makes essential in proceedings involv­
ing the deprivation of life or liberty cannot be dispensed 
with or affected by the consent of the accused, much less 
by his mere failure, when on trial and in custody, to object 
to unauthorized methods. The great end of punishment is 
not the expiation or atonement of the offence committed, 
but the prevention of future offences of the same kind. (4 
Bl. Com. 11.) Such being the relation which the citizen 
holds to the public, and the object of punishment for public 
wrongs, the legislature has deemed it essential to the pro­
tection of one whose life or liberty is involved in a prose­
cution for felony, that he shall be personally present at the
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trial, that is, at every stage of the trial when his substantial 
rights may be affected by the proceedings against him. If 
he be deprived of his life or liberty without being so pres­
ent, such deprivation would be without that due process of 
law required by the Constitution.”

Doubtless it was like reasoning which caused the court in 
Commonwealth v. Maher, 16 Pick. 120, to refuse, in a capital 
case, to allow an amendment as to a matter of substance even 
with the consent of the prisoner, and which also made the court 
in Commonwealth v. Mo Canoe set aside the verdict against 
the accused. In accord with this view is the doctrine which 
denies the power, even by statute, to authorize amendments 
which substantially change an indictment. The result of the 
authorities to this effect is thus stated by Bishop : “ If, in a 
case where the Constitution gives the defendant the right to 
be tried by an indictment, the legislature should undertake to 
authorize such amendments as leave the indictment no longer 
the finding of the grand jury, an amendment under it would 
oust the jurisdiction of the court, and the cause must stop. 
Such is the substance of the authorities, though the doctrine 
is not always stated in these words.” (1 Bish. New Crim. 
Proc. § 97, p. 55, and authorities there cited ; Whart. Crim. 
Pl. & Prac. § 90, sub. 2, and authorities there cited.) The 
legislative authority not being competent to authorize an 
amendment so as to convert a void into a valid indictment, 
surely a prosecuting officer can have no such power.

The indictment, being, as we think, fatally defective in 
failing to state an offence, which defect could not be supplied 
in the court below, and cannot be so supplied here without 
converting an absolutely void into a valid indictment, and 
thus violating the Constitution which secures the accused an 
immunity from prosecution except upon presentment by a 
grand jury, the verdict and judgment should be reversed.
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In re EMBLEN, Petitioner.

ORIGINAL.

No. 9, Original. Argued December 16, 1895. — Decided March 2,1896.

If, after the Secretary of the Interior has decided a contest as to the right 
of preemption to public land in favor of one contestant, and has granted 
a rehearing, but before the rehearing is had, Congress passes an act con­
firming the entry of that contestant, and directing that a patent issue to 
him, and a patent is issued accordingly, a writ of mandamus will not lie 
to compel the Secretary to proceed to adjudication of the contest.

This was a petition of George F. Emblen for a writ of man­
damus to the Secretary of the Interior to hear and decide a 
contest between Emblen and George F. Weed as to a quar­
ter section of land in Colorado. The petition alleged the 
following facts :

In February, 1885, and long before, the land in question, 
situated in the Denver land district, Colorado, was a part of 
the unappropriated public domain, suitable for agricultural 
purposes, and subject to entry and purchase under the pre­
emption and homestead laws. On February 26, 1885, Weed 
filed in the land office of that district a declaratory statement 
under oath, as required by the preemption laws, alleging his 
settlement upon the land, and his purpose to occupy and culti­
vate it, and to acquire title to it under those laws. On Sep­
tember 19, 1885, the register and receiver of the district, 
received from Weed final proofs of settlement, improvement 
and other essential facts, and the government price, and issued 
to him a cash entry certificate of purchase, entitling him in 
due course to a patent for the land.

On October 4, 1888, before any patent had been issued, 
Emblen filed a protest in that office against the issue of a 
patent to Weed for the land in question, alleging fraud, mis­
representation and perjury on Weed’s part touching his settle­
ment, occupation and purpose, and demanding a hearing 
thereon, and asking to be allowed all the rights of a contestant 
under the act of May 14, 1880, c. 89. 21 Stat. 140. On May 
21, 1889, the register and receiver, after hearing evidence and
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arguments, dismissed the protest and contest. Emblen ap­
pealed to the Commissioner of the General Land Office, who, 
on February 20, 1890, reversed the decision, and held Weed’s 
entry for cancellation. Meanwhile the town of Yuma had 
been built upon the land ; and Weed and the board of trustees 
of Yuma petitioned for a rehearing, which was granted by 
the Commissioner.

Shortly afterwards, a new land district was created, with 
offices at Akron, Colorado. The land being in this district, 
the rehearing was transferred to the register and receiver 
thereof. Emblen protested, on the ground that the receiver 
was interested personally in the result of the contest, because 
he claimed ownership of a portion of the land by a convey­
ance from Weed. The protest was overruled, and, Emblen 
refusing to appear before the register, or to submit to his 
jurisdiction, an ex parte hearing was had, and a decision was 
rendered on November 4,1890, in favor of Weed, dismissing 
the contest, and was affirmed on successive appeals to the 
Commissioner of the General Land Office, and to the Secretary 
of the Interior. On August 25, 1893, the Secretary of the 
Interior granted a petition of Emblen for a rehearing upon 
newly discovered evidence, and expressed the opinion that the 
proceedings before the register and receiver at Akron were 
invalid.

Before such rehearing was had, Congress passed the act of 
December 29, 1894, c. 15, confirming Weed’s entry, and 
directing that a patent issue to him for the land. 28 Stat. 
599. In February, 1895, a patent was accordingly issued to 
Weed; and the Secretary of the Interior, solely by reason of 
the passage of this act, suspended all proceedings in the con­
test, and declined to authorize or direct any further hearing, 
trial, or consideration thereof.

The petitioner further alleged that in good faith, and in 
reliance upon the acts of Congress and the· regulations of the 
land department, he had spent in this contest years of labor, 
and large sums of money ; that he desired that the contest 
proceed to final adjudication and disposition ; and that, should 
he succeed therein, it was his purpose to claim and to exercise
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his preference right of entry and purchase of the land, as by 
law authorized and provided.

The prayer of the petition was that the act of Congress be 
declared unconstitutional and void ; that the patent to Weed 
be likewise declared void, because issued without warrant or 
authority in law ; and “ that a writ of mandamus issue, di­
rected to the Secretary of the Interior, requiring him to pro­
ceed to the final adjudication and disposition of said contest, 
in accordance with the general acts of Congress, and the rules 
and regulations of the land department, in that behalf made 
and provided.”

Mr. Henry B. O’Reily for petitioner.

I. At the time of the passage of this act the land in ques­
tion had been segregated from the mass of the public domain ; 
it was’ no longer any part of the “ territory or property ” of 
the United States ; it was in fact and in law private property. 
Wilcox v. Jackson, 13 Pet. 498 ; United States v. Burner, 54 
Fed. Rep. 228; Reichart v. Helps, 6 Wall. .160; Kansas 
Pacific Railway v. Dunmeyer, 113 U. S. 629 ; United States 
v. Southern Pacific Railroad, 146 U. S. 570; Borden v. 
Northern Pacific Railroad, 145 U. S. 535.

II. If private property Congress had no dominion over it. 
After each entry of public lands the power of Congress to dis­
pose thereof ceases, or is certainly suspended, until such entry 
may be cancelled or forfeited as by law authorized.

III. The act is void as an unprecedented and unwarranted 
interference with the judicial proceedings of a tribunal law­
fully established while actually engaged, within the sphere of 
its lawful authority, in the determination of a controversy 
touching the respective rights of individuals to certain prop­
erty. Confusion and chaos must necessarily result where one 
department of the government is permitted to encroach upon, 
or to usurp any of the powers properly belonging to another. 
Astiazaran v. Santa Rita Mining Co., 148 U. S. 80 ; Steel v. 
Smelting Co., 106 U. S. 447 ; Germania Iron Co. v. United 
States, 58 Fed. Rep. 334 ; Marguez n. Hrisbie, 101 U. 8. 473; 
Casey v.! Vassen, 50 Fed. Rep. 258.
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IV. The act is void as an unprecedented and unlawful at­
tempt, by special act, to deprive petitioner of a very valuable 
right, and exclusive privilege, secured to him and to his heirs, 
by general laws, then and still in full force, upon the faith of 
which he had expended, as by law required, much time and 
money. It was an endeavor to abrogate a contractual, if not 
a vested right, secured to petitioner upon compliance with, and 
in pursuance of, lawful acts of Congress. Shepley v. Cowan, 
91 U. S. 330 ; Reichart v. Belps, 6 Wall. 160; Stoddard v. 
Chambers, 2 How. 284.

V. The act is void because it denied to petitioner the equal 
protection of the laws.

VI. If the act be void, and the Secretary declines to pro­
ceed with this contest solely on account thereof, mandamus is 
the proper remedy to require him to reinstate said cause and 
to proceed with the judicial disposition thereof in due course. 
In re Hohorst, 150 U. S. 653; McPherson v. Blacher, 146 
U. S. 1 ; TV V. Life Ins. Co. v. Wilson, 8 Pet. 291 ; Ex parte 
Morgan, 114 U. S. 174; Livingston v. Dorgenois, 7 Cranch, 
577.

Mr. S. If. Stockslager, (with whom was Mr. George C. 
Beard on the brief,) by special leave of court for the Lincoln 
Land Company, opposing.

Mr. Assistant Attorney General Whitney opposing.

Mr. Justice Gray, after stating the case, delivered the 
opinion of the court.

This is an attempt to use a writ of mandamus to the Secre­
tary of the Interior as a writ of error to review his acts, and 
to draw into the jurisdiction of the courts matters which are 
within the exclusive cognizance of the land department.

By section 2273 of the Revised Statutes, “When two or 
more persons settle on the same tract of land, the right of 
preemption shall be in him who made the first settlement, 
provided such person conforms to the other provision of the 
law; and all questions as to the right of preemption arising
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between different settlers shall be determined by the register 
and receiver of the district within which the land is situated ; 
and appeals from the decision of district officers, in cases of 
contest for the right of preemption, shall be made to the 
Commissioner of the General Land Office, whose decision 
shall be final, unless appeal therefrom be taken to the Secre­
tary of the Interior.”

By the act of May 14, 1880, c. 89, § 2, “ In all cases where 
any person has contested, paid the land office fees, and pro­
cured the cancellation of any preemption, homestead or timber­
culture entry, he shall be notified by the register of the land 
office of the district in which such land is situated of such 
cancellation, and shall be allowed thirty days from date of 
such notice to enter said lands.” 21 Stat. 141.

The contest between Emblen and Weed was conducted in 
accordance with these statutes. After the last decision of the 
register and receiver, affirmed by the Commissioner of the 
General Land Office, and by the Secretary of the Interior, in 
favor of Weed; and after the Secretary of the Interior had 
granted a petition of Emblen for a rehearing, and before the 
rehearing had been had ; Congress passed an act confirming 
Weed’s entry, and directing that a patent issue to him for the 
land in controversy. The Secretary of the Interior thereupon 
suspended the pending proceedings, and declined to authorize 
any further hearing of the contest ; and a patent was actually 
issued to Weed before this petition for a writ of mandamus 
was filed.

Such being the state of the case, it is quite clear that (even 
if the act of Congress was unconstitutional, which we do 
not intimate) the writ of mandamus prayed for should not 
be granted. The determination of the contest between the 
claimants of conflicting rights of preëmption, as· well, as the 
issue of a patent to either, was within the general jurisdiction 
and authority of the land department, and cannot be controlled 
or restrained by mandamus or injunction. After the patent 
has once been issued, the original contest is no longer within 
the jurisdiction of the land department. The patent conveys 
the legal title to the patentee ; and cannot be revoked or set
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aside, except upon judicial proceedings instituted in behalf of 
the United States. The only remedy of Emblen is by bill in 
equity to charge Weed with a trust in his favor. All this is 
clearly settled by previous decisions of this court, including 
some of those on which the petitioner most relies. Johnson v. 
Towsley, 13 Wall. 72 ; .Moore v. bobbins, 96 U. S. 530 ; .Marquez 
v. Frisbie, 101 U. S. 473 ; Smelting Co. v. Kemp, 104 U. S. 636 ; 
Steel v. Smelting Co., 106 U. S. 447 ; Monroe Cattle Co. v. 
Seeker, 147 U. S. 47 ; Turner v. Sawyer, 150 U. S. 578, 586.

Writ of mandamus denied.

HARBISON v. FORTLAGE.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

EASTERN DISTRICT OF PENNSYLVANIA.

No. 14. Argued November 13,1894. — Decided March 2, 1896.

A contract for the sale of goods “ shipping or to be shipped during this 
month from the Philippines to Philadelphia, per steamer Empress of 
India,” at a certain price “ ex ship ” ; “ sea-damaged, if any, to be taken 
at a fair allowance ; no arrival, no sale ; ” and providing that if, by any 
unforeseen accident, she is unable to load and no other steamer can be 
procured within the month, the contract is to be void ; does not require 
the goods to be carried to their destination by the vessel named; and is 
satisfied if the goods are put on board of her at the Philippines at the 
time specified, and, upon her being so injured on the voyage by perils of 
the sea as to be unable to carry them on, are forwarded by her master by 
another steamer to Philadelphia.

This was an action of assumpsit, brought April 22, 1890, in 
the Circuit Court of the United States for the Eastern District 
of Pennsylvania, by Hermann Fortlage and others, aliens, 
partners under the name of A. Tesdorpf & Company, against 
Charles C. Harrison and others, citizens of Pennsylvania, part­
ners under the name of Harrison, Frazier & Company, upon a 
contract in writing for the purchase of 2500 tons of sugar. 
The facts admitted or proved at the trial were as follows :
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The plaintiffs’ agent signed, and the defendants accepted, a 
contract in writing in the following terms :

“New York, June 22, 1889.
“ Messrs. Harrison, Frazier & Co., Philadelphia.

“ Dear Sirs : I have this day sold you, for account of Messrs. 
A. Tesdorpf & Co., of London, about 2500 tons superior Iloilo 
sugars, usual assortment, (Ί No. 1, J No. 2, and £ No. 3,) ship­
ping or to be shipped during this month from the Philippines 
to Philadelphia, per steamer Empress of India, at 5f c. per 
pound ex ship, net landed weights, two per cent tare, cash, 
less 2^ per cent, in ten days from average date of discharge.

“ Sea-damaged, if any, to be taken at a fair allowance.
“No arrival, no sale.
“ Should the steamer, through any unforeseen circumstance, 

such as accidents of the seas, stress of weather, &c., be unable 
to load these sugars within the time specified, and the sellers 
cannot secure other steam tonnage to load in June, this con­
tract is to be void.”

The words “ ex ship,” as used in this contract, were under­
stood in the trade to mean that the buyer receives the goods 
at the tackle of the ship, the seller paying the freight and the 
duty, and the buyer paying all charges of landing after the 
goods leave the ship’s tackle.

The plaintiffs were merchants ; and the defendants, as the 
plaintiffs knew, were refiners of sugar, and bought this sugar 
for use in their regular business.

The sugar was shipped at the Philippine Islands, in bags, in 
the amount, quality and assortment, and within the time, speci­
fied in the contract, on the steamer Empress of India, which 
was then seaworthy and fit in every particular for her voyage, 
and which sailed for Philadelphia, via the Suez Canal, June 
23, 1889. The usual length of the voyage was three months, 
unless prolonged by accident or by perils of the sea.

On August 21, 1889, the Empress of India, while at anchor 
at Port Said, was, without her fault, run into by another 
steamer, and so much damaged as to be obliged to land her
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cargo, and to go to Alexandria to be repaired. After being 
repaired, and reloading her cargo, she sailed from Port Said, 
November 30, 1889 ; and, in crossing the Atlantic, met with 
extraordinarily rough weather, and was forced to put into 
Bermuda, January 5, 1890 ; and there, upon the recommen­
dation of surveyors, and in order to enable her to proceed on 
her voyage with safety, discharged 700 tons of the sugar.

On February 11, 1890, she arrived at Philadelphia, with the 
remaining 1800 tons of the sugar on board. The 700 tons 
were forwarded from Bermuda by another steamer, which 
arrived at Philadelphia, March 3, 1890.

The plaintiffs tendered all the sugar to the defendants; 
and they refused to receive any of it, upon the sole ground 
that the contract required the sugar to be brought to Phila­
delphia in the Empress of India, and therefore the plaintiffs 
had not performed the contract.

The sugar was sold, by agreement of the parties, and for 
whom it might concern, for less than the contract price ; and 
it was admitted that, if the plaintiffs were entitled to recover 
at all, the measure of damages was the sum of $63,098, the 
difference between the contract price and the proceeds of the 
sale. ,

The Circuit Court instructed the jury that the plaintiffs 
were not required by the contract to do more than they had 
done, and that the defendants were not warranted in declining 
to receive the sugar ; and the jury, by direction of the court, 
returned a verdict for the plaintiffs for the sum claimed, and 
interest, upon which judgment was rendered. The defendants 
excepted to the instruction and direction of the court, and 
sued out this writ of error.

Mr. John G. Johnson for plaintiffs in error.

I. An arrival by the Empress of India was a condition 
precedent.

That this is so, and that the words are not words of con­
tract, but of condition, seems settled by the remark of Parke, 
B., in Johnson v. Macdonald, 9 Μ. & W., 600, 603, and the
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decision there. That is, no obligation is assumed by the 
seller that the goods shall be carried at all, much less that 
they shall be carried by a particular ship. But he is not to be 
bound to deliver or the purchaser to accept unless the goods 
reach Philadelphia in that ship. The contract was not a sale 
— it was a contract to sell, which became a sale only on per­
formance of the conditions precedent, whatever they were, 
among which it was admitted loading within time was one, 
and arrival of the sugar at Philadelphia was another. That 
is, until and unless the goods arrived there was no sale, no 
duty to tender, no duty to accept, no title had passed, no 
ownership existed in the purchaser. This was admitted 
below, and probably will be in this court. The authorities 
are numerous, and will be found collected in Seldon v. Smith, 
7 Vroom, (36 N. J. Law,) 148. It is a contract to sell the 
goods when they arrive. Stockdale v. Dunlop, 6 Μ. & W. 
224, Parke, B. The best test, however, is that the purchasers 
have no insurable interest in the property. Stockdale v. Dun­
lop, uh. sup.

In contending that arrival, which is a condition precedent 
to the sale, extends to ship as well as cargo, i.e., means arrival 
of cargo by that ship, we submit the following considerations 
looking to the contract alone for the reasons :

It is a precedent condition in all contracts of sale that there 
is a subject of sale. Benjamin on Sales, § 669.

The sale here is made to depend on arrival — no arrival, no 
sale. Therefore, till there is an arrival there can be no subject 
of sale.

It might be supposed to be, if the words are not carefully 
weighed, a condition avoiding the sale, but it is not, for no 
title is to pass till arrival, and that is the test, whether the 
transaction is a sale or a contract to sell. That the sugar did 
not, till arrival, become the subject of a sale is shown by 
Bowes v. Shand, 2 App. Cas. 455, and accords with plaintiffs’ 
own views as shown by their evidence.

The property that is contracted to be sold, and that was to 
be the thing sold, on the happening of the future event (ar­
rival), is the thing described in the contract — sugar — aid
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among the terms there is this one : that it is to be shipped to 
Philadelphia per Empress of India.

It may not be amiss to point out a consequence of reading 
the contract as it was asked to be read, viz., that arrival of 
the sugar was the one only condition precedent and that the 
mode of arriving was immaterial. It will follow that one of 
the most important rights of a shipper is lost by the plaintiff 
and given to no one. This is the right of electing to permit 
the goods to be forwarded or to accept them at the port of 
distress. The shipper always has such a right ; if he declines 
exercising it, the master may, by forwarding, impose a very 
heavy burden on his goods.

If, therefore, he has undertaken to deliver in the event of 
the arrival of the goods, regardless of the ship, he cannot 
avoid the duty because the burden becomes too great. Inten­
tionally to divert the goods would be a fraud on the contract, 
if his object was to avoid his obligation to deliver. Hawes v. 
Humble, 2 Camp. 327, n. If arrival by the ship is the condi­
tion, he is discharged altogether by the misfortune to that 
ship. Jdle v. Thornton, 3 Camp. 274.

It is this that is the basis of the decision of the Court of 
Exchequer in lovait v. Hamilton, 5 Μ. & W. 639, which the 
judge at the trial distinctly refused to follow. He would not 
see that if the arrival by the ship is not part of the condition, 
the seller will be subjected to very different responsibilities 
than if the contract is to deliver on the arrival of the goods 
only. Hale v. Pawson, 4 C. B. (N. S.) 85, is an illustration of 
the effect of confining the condition to the arrival of the ship 
only. The obligation to deliver the goods was held to be 
absolute though there were none on board.

It being admitted that arrival of some kind is a condition 
precedent, the inquiry arises does this contract belong to the 
class known as contracts to arrive, which are classified in 
Benjamin on Sales, § 586. The contract concludes with “ no 
arrival, no sale.” All the duty of the purchaser must be 
wrapped up in that one word arrival. The authorities agree 
that the word “arrival” does not apply to the goods only, 
but to the ship as well. Idle v. Thornton, 3 Camp. 274;
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Shields v. Pettie, 4 Comst. 122; Johnson v. Macdonald, 9 Μ. 
& W. 600 ; Stockdale v. Punlop, 6 Μ. & W. 224 ; Lovatt v. 
Hamilton, 5 Μ. & W. 639 ; Haroes v. Humble, 2 Camp. 328, 
n. ; Hale v. Bawson, 4 O. B. (N. S.) 85. Unless the words 
exclude the construction, the condition to arrive, if a ship is 
named, means the arrival of that ship, with the cargo.

II. It follows that a delivery by the Trinidad was not a 
delivery by the Empress of India for the purposes of this con­
tract. That it was for the purpose of enabling the Empress 
to earn the agreed freight is nothing to the purpose. There 
is no connection between the contract to sell and the contract 
with the carrier to carry. The phrase that a master is the agent 
of all concerned has nothing to do with the case. It applies 
perfectly to the seller, who was the owner, and to the insurer, 
and to any one having a right in or to the sugar, but we had 
none. We could not insure; we had no insurable interest. 
Stockdale v. Punlop, 6 Μ. & W. 224, decides the very point.

The English and American cases differ as to the duty of the 
master to forward ; but in this case there was no duty, even 
under the American rule. Griswold v. New York Ins. Co., 3 
Johns. 327.

Whose agent then was the master ? How could he be agent 
for one not having an interest in the cargo ? He was agent of 
the shipowner to earn the freight, say all the authorities. 
Australian Navigation Co. v. Morse, L. R. 4 P. C. 222 ; Cargo 
ex Argus, L. R. 5 P. C. 134, 164 ; Notara v. Henderson, L. R. 
7 Q. B. 225 ; Shipton v. Thornton, 9 Ad. & El. 314 ; Hickie 
v. Bodocànachi, 4 H. & N. 455 ;. Ylierboom v. Chapman, 13 
Μ. & W. 230 ; L. R. 1 Ad. & Ec. 293 ; Heyworth v. Hutchin­
son, L. R. 2 Q. B. 447 ; Neill v. Whitworth, 18 C. B. (N. S.) 
435.

If the parties stipulate for delivery by a certain vessel, there 
can be no other delivery substituted for it. Bowes v. Shand, 
2 App. Cas. 455 ; Cleveland Bolling Mill v. Bhodes, 121 U. S. 
255 ; Coddington v. Paleologo, (per Martin B.,) L. R. 2 Ex. 
193, 197.

In fact, if we discard the uniform rule in England, founded 
on Baron Parke’s suggestion in Johnson v. Macdonald, supra^
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we have a stipulation for loading in a particular steamer, 
which is a condition, but qua all that relates to the mode of 
transportation, there is neither contract nor condition. The 
seller, in the event of disaster, and the shipowner, are each 
given an option as to that, but not the purchaser. Which is 
the more reasonable construction of a contract resting on 
mutual promises ? See lasigi v. Rosenstein, 141 N. Y. 414.

Mr. William Allen Butler, (with whom was J/?. Wilhelmus 
Mynderse on the brief,) for defendant in error.

Mb. Justice Gray, after stating the case, delivered the 
opinion of the court.

The single question is whether the contract between the 
parties required all the sugar to be brought to Philadelphia in 
the Empress of India, upon which it was originally shipped. 
This depends upon the meaning of the terms of the writing in 
which the parties must be assumed to have embodied and ex­
pressed their whole intention, and to have defined all the con­
ditions of the contract. The court is not at liberty, either to 
disregard words used by the parties, descriptive of the subject 
matter, or of any material incident, or to insert words which 
the parties have not made use of. Norrington v. Wright, 115 
U. S. 188; Filley v. Pope, 115 U. S. 213 ; Watts v. Camors, 
115 U. S. 353 ; Cleveland Rolling Mill v. Rhodes, 121 U. S. 
255 ; Seitz v. Brewers’ Refrigerating Co., 141 U. S. 510 ; Bowes 
v. Shand, 2 App. Cas. 455 ; Welsh v. Gossler, 89 N. Y. 540 ; 
Cunningham v. Judson, 100 N. Y. 179 ; lasigi v. Rosenstein, 
141 N. Y. 414.

This contract was made in June, 1889, for the sale of sugar, 
described as “ shipping or to be shipped during this month from 
the Philippines to Philadelphia, per steamer Empress of India.” 
A contract “ to ship by ” a certain vessel for a particular voy­
age ordinarily means simply “ to put on board,” not including 
the subsequent carriage ; and there is nothing in this contract 
to show that a different meaning was in the contemplation of 
the parties.
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The words “ ex ship ” are not restricted to any particular 
ship ; and by the usage of merchants, as shown in this case, 
simply denote that the property in the goods shall pass to the 
buyer upon their leaving the ship’s tackle, and that he shall 
be liable for all subsequent charges of landing. They do not 
constitute a condition of the contract, but are inserted for the 
benefit of the seller. See Neill v. Whitworth, 18 C. B. (N. S.) 
435, and L. R. 1 C. P. 684.

The clause “ sea-damaged, if any, to be taken at a fair al­
lowance,” contemplates the risk of damage to the goods by 
perils of the sea, and does not restrict to any particular ship 
the subsequent transportation of such goods to their destination.

In the clause “ no arrival, no sale,” the word “ arrival ” evi­
dently refers, as the word “sale” must necessarily refer, to 
the goods which are the subject of the contract, and not to 
the particular vessel on which they are shipped ; and the 
whole effect of the clause is that, if the goods never arrive at 
their destination, the buyers acquire no property in them, and 
do not become liable to the sellers for the price.

The remaining clause, which provides that, if the Empress of 
India, by unforeseen accident, is unable to load in June, and 
the sellers cannot secure another steamer during that month,, 
the contract is to be void, touches the matter of loading only. 
The contract fixes no limitation of time in any other respect.

The contract nowhere requires that the sugar shall arrive at 
Philadelphia by the Empress of India ; and essentially differs 
in this respect from the cases, cited at the bar, of contracts for 
the sale of goods “ to arrive ” by, or “ on the arrival ” of, a 
ship named, as in íiovatt v. Hamilton, 5 Μ. & W. 639 ; Johnson 
V. Macdonald, 9 Μ. & W. 600 ; and Hale v. Hanson, 4 C. B. 
(N. S.) 85. A particular ship being designated as to the put­
ting on board only, and not as to the arrival, it is not to be 
inferred that the goods must be carried to their destination in 
the same ship.

The sugar in question having been put on board the Em­
press of India, and the conditions of the contract thus satisfied, 
so far as that ship was concerned, the subsequent transporta­
tion and delivery of the goods were to be governed by the
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general rules of the maritime law. By that law, as under­
stood in England, the master, from the necessity of the case, 
had the right, and, by our law, the duty, in case of disaster 
to his ship, to transship the goods and send them on by an­
other vessel, if one could be had. The Maggie Hammond, 9 
Wall. 435, 458 ; 3 Kent Com. 212.

In the able argument for the plaintiffs in error, it was ad­
mitted that the rule, that the master in case of necessity is the 
agent of all concerned, applied to the seller, who was the 
owner, and to the insurer, and to any one having an insurable 
interest in the goods ; but it was contended that the plaintiffs 
in error, before the arrival of the goods, had no insurable 
interest therein, and Stockdale v. Dunlop, 6 Μ. & W. 224, 
was relied on as decisive of this. But that case was decided 
upon the single ground that there the contract for the sale of 
goods was oral, and therefore incapable of being enforced. 
It is well settled that any person has an insurable interest in 
property, by the existence of which he will gain an advantage, 
or by the destruction of which he will suffer a loss, whether 
he has or has not any title in, or lien upon, or possession of the 
property itself. In the present case, the plaintiffs in error, 
under a valid contract in writing, had an insurable interest, 
by reason of the title which would accrue to them upon 
arrival and delivery, and of the injury which they might 
suffer by a previous loss of the goods. Insurance Co. v. Chase, 
5 Wall. 509, 513 ; Fille y v. Pope, 115 U. S. 213, 220; Wilson 
v. Iones, L. R. 2 Ex. 131, 151 ; 3 Kent Com. 276.

Judgment affirmed.

FRANCE v. CONNOR.

ERROR TO THE SUPREME COURT OF THE STATE OF WYOMING.

No. 68. Argued May 2, 8, 1895. —Decided March 2, 1896.

Section 18 of the act of Congress of March 3, 1887, c. 397, conferring and 
regulating the right of dower, applies to the Territory of Utah only, and 

i not to other Territories of the United States.
VOL. CLXI—5
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This was a petition for the assignment and setting off of 
dower in lands in the county of Carbon and Territory of 
Wyoming, filed April 1, 1889, in the district court for that 
county, and alleging that the plaintiff on February 7, 1887, 
intermarried with James France, then and until his death a 
resident and citizen of that county and Territory ; that he died 
August 21,1888, intestate, leaving the plaintiff his widow, and 
having been seized, during the marriage, of an estate of in­
heritance in land situated in that county, and fully described 
in the petition ; that upon his death the plaintiff, by virtue of 
the marriage, became entitled to dower in these lands, which 
had never been assigned or set off to her, and which she had 
never received any compensation or equivalent for, or at any 
time lawfully released her right to; that on March 16, 1888, 
he, being insolvent, made an assignment, according to the laws 
of the Territory, to the defendants, for the benefit of his 
creditors, of all his property, including these lands ; and that 
the defendants took and since held possession of these lands, 
and refused to assign and set off to the plaintiff her dower 
therein. The defendants filed a general demurrer, which was 
sustained, and judgment entered for the defendants.

The plaintiff filed a petition in error in the Supreme Court 
of the Territory, which, upon the admission of the State of 
Wyoming into the Union, was entered and argued in the 
Supreme Court of the State, and the judgment affirmed, upon 
the ground that the act of Congress of March 3, 1887, c. 397, 
§ 18, did not apply to the Territory of Wyoming. 3 Wyo­
ming, 445. The plaintiff sued out this writ of error.

Mr. Charles N. Potter and Mr. A. B. Browne for plaintiff 
in error.

Mr. Samuel Shellabarger for defendants in error.

Mr. Melville C. Brown filed a brief for same.

Mr. Justice Gray, after stating the case, delivered the 
opinion of the court.
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By a statute of the Territory of Wyoming, passed Decem­
ber 10, 1869, and embodied in the subsequent codes of the 
Territory, “ Dower and the tenancy by the curtesy are abol­
ished, and neither husband nor wife shall have any share in the 
estate of the other, save as herein provided.” Wyoming Stat. 
1869, c. 41, § 1 ; Compiled Laws of 1876, c. 42, § 1 ; Rev. Stat, 
of 1887, § 2221.

The single question in this case is whether this provision 
of the territorial statute has been annulled or superseded by 
section 18 of the act of Congress of March 3, 1887, c. 397, con­
ferring and regulating the right of dower ; or, in other words, 
whether this section applies to the Territory of Utah only, or 
extends to all the Territories of the United States. In order 
to determine this question, it becomes necessary to consider 
the scope and the connection of the various parts of the act. 
24 Stat. 635.

The act is entitled “ An act to amend an act entitled ‘ An 
act to amend section fifty-three hundred and fifty-two of the 
Revised Statutes of the United States, in reference to big­
amy, and for other purposes,’ approved March twenty-second, 
eighteen hundred and eighty-two.”

Sections 1 and 2 relate to testimony in prosecutions for 
bigamy, polygamy or unlawful cohabitation. Sections 3-5 
define and punish the offences of adultery, incest and forni­
cation. These five sections do not mention the place of com­
mission of any offence ; and may perhaps be held to include 
“any Territory, or other place over which the United States 
have exclusive jurisdiction,” since so much of the act of March 
22,1882, c. 47, referred to in the title of this act, as defined 
and punished offences, expressly included any such Territory 
or place. 22 Stat. 30. But upon the question whether such 
provisions apply to the District of Columbia there have been 
conflicting opinions. United States v. Crawford, 6 Mackey, 
319 ; Knight v. United States, 5 D. C. App. —. And we are 
not now required to determine the application of those provi­
sions of the act of 1887.

The next three sections of this act are in terms limited to 
the Territory of Utah. Section 6 relates to the institution of
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prosecutions for adultery ; section 7, to the powers of com­
missioners of the courts ; and section 8, to the powers of the 
marshal and his deputies as peace officers.

Sections 9 and 10 relate to evidence, by certificate or other­
wise, of marriages “ in any of the Territories of the United 
States.”

Section 11 disapproves and annuls all laws enacted by the 
legislature of the Territory of Utah, providing for or recogniz­
ing the capacity of illegitimate children to inherit or to be en­
titled to any distributive share in the estate of their father ; 
and enacts that no illegitimate child shall hereafter be entitled 
to inherit from the father, or to receive any distributive share 
in his estate, unless born within twelve months after the pas­
sage of the act, or made legitimate under the act of Congress 
of March 22, 1882, c. 47, § 7. See Cope v. Cope, 137 U. 8. 
682, 688;

Section 12 disapproves and annuls all statutes of the Terri­
tory of Utah, conferring jurisdiction upon the probate courts, 
other than over estates of deceased persons, or over guardian­
ships of the persons and property of infants or insane persons ; 
and transfers the jurisdiction so withdrawn to the district 
courts of the Territory.

Section 13 directs that proceedings shall be instituted to 
forfeit and escheat to the United States property obtained or 
held by corporations in violation of the act of June 1, 1862, 
c. 126, § 3, (12 Stat. 501,) or of section 1890 of the Revised 
Statutes — each of which provides that “no corporation or 
association for religious or charitable purposes shall acquire or 
hold real estate in any Territory, during the existence of the 
territorial government,” of a greater value than $50,000 — and 
that the proceeds of the forfeiture shall be applied to common 
schools “ in the Territory in which such property may be ; ” 
but that houses of worship, parsonages and burial grounds 
shall be exempt from forfeiture. The terms of the acts re­
ferred to, as well as those of the section itself, show that it 
extends to all the Territories. And section 14 provides for the 
discovery of documents in such proceedings “ in any Territory 
of the United States.”
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Sections 15, 16 and 17 disapprove and annul the acts of the 
legislature of the Territory of Utah, and of the so-called gov­
ernment of the State of Deseret, creating or continuing the 
Mormon corporations known as The Perpetual Emigrating 
Fund Company and The Church of Jesus Christ of Latter Day 
Saints. See Mormon Church v. United States, 136 U. S. 1.

Then comes section 18, relating to dower, the extent and 
effect of which are now in question.

Then follow seven sections, each of which is restricted, in 
terms, to the Territory of Utah. Section 19 requires the 
judges of probate in Utah to be appointed by the President of 
the United States, with the consent of the Senate ; and annuls 
the laws of Utah providing for their election by the territorial 
legislature. Section 20 makes it unlawful for women to vote 
at any election in Utah ; and annuls all laws of Utah provid­
ing for their registration or voting. Section 21 annuls all 
laws of Utah providing for numbering or identifying the 
votes at elections. Section 22 abolishes the election districts, 
and the apportionment of representatives, established by the 
legislature of Utah ; provides for new election districts, and a 
new apportionment; and declares that none but citizens of 
the United States shall be entitled to vote at any election in 
that Territory. Section 23 temporarily continues in force in 
Utah provisions of section 9 of the act of 1882 concerning the 
registration of voters and the conduct of elections. Section 
24 requires of voters, officers and jurors in Utah an oath to 
obey this act and those of which it is an amendment; and 
disqualifies those convicted under this act, or under the act 
of 1882, or guilty of polygamy or of cognate offences. Section 
25 abolishes the office of superintendent of schools, created by 
the laws of Utah ; requires a commissioner to be appointed 
instead by the Supreme Court of the Territory ; and prescribes 
his duties.

Section 26 (which might perhaps have been more appropri­
ately inserted after section 13 or 14) provides that all religious 
societies may hold, through trustees nominated and appointed 
as therein directed “ in a Territory,” real estate necessary for 
houses of worship, parsonages and burial grounds.
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The 27th and final section annuls all laws of the so called 
State of Deseret, or of the Territory of Utah, for the organiza­
tion of the militia; and requires the militia of Utah to be 
organized under and subjected to the laws of the United 
States.

The leading provisions of section 18 are as follows :
“ (a) A widow shall be endowed of third part of all the lands 

whereof her husband was seized of an estate of inheritance at 
any time during the marriage, unless she shall have lawfully 
released her right thereto.

“ (δ) The widow of any alien who at the time of his death 
shall be entitled by law to hold any real estate, if she be an 
inhabitant of the Territory at the time of such death, shall be 
entitled to dower of such estate in the same manner as if such 
alien had been a native citizen.”

The whole section was taken from the statutes of the State 
of New York, with little more than verbal changes, one of 
which was a substitution of “ the Territory ” for “ this State” in 
the second sentence, iust quoted. N. Y. Rev. Stat. pt. 2, c. 1, 
tit. 3, H1-8.

It was argued for the plaintiff in error that these words, 
“the Territory,” not being restricted to the Territory of Utah, 
mean any Territory in which the land lies of which a widow 
seeks to be endowed.

To this it was answered that, if such had been the intention 
of Congress, it would have been expressed, either by such 
general words as “ a Territory,” or “ any Territory,” or else, 
as in section 13, by such a definition as “ the Territory in which 
such property may be ; ” and that the words “ the Territory,” 
without more, in section 18, grammatically and naturally refer 
to the last antecedent, which is the Territory of Utah, men­
tioned in section 17. But there are broader considerations 
leading to the same result.

Most of the other sections of the act relate to the Territory 
of Utah only ; and, whenever it is intended to include other 
Territories in them, the intention is expressed in so many 
words, either in the section itself, or in earlier statutes to 
which it distinctly refers.
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Not only the three sections which immediately precede 
section 18, but the seven sections which immediately follow 
it, are expressly restricted to the Territory of Utah.

The restriction to the Territory of Utah of the provisions 
denying the right of voting to women, in section 20, and to 
polygamists, in section 24, is the more marked, because women 
had the right to vote in the Territory of Wyoming ; Wyoming 
Rev. Stat, of 1887, § 1103 ; and the act of Congress of 1882, 
referred to in section 24, had prohibited polygamists from 
voting in any Territory of the United States. Act of March 
22,1882, c. 47, § 8 ; 22 Stat. 31.

The only section, other than section 18, in the act of Con­
gress of 1887, which affects the title that any member of a 
man’s family shall take in his estate, is section 12, enacting 
that illegitimate children shall take no share by descent or 
distribution in the estate of the father; and this section is 
restricted to the Territory of Utah, although section 7 of the 
act of 1882, referred to in the saving clause of this section, 
legitimated the issue of Mormon marriages “ in any Territory 
of the United States.” 22 Stat. 31.

The well known fact, that the practice of plural marriages 
was more common and more firmly rooted in Utah than in 
any other Territory, afforded special reasons for protecting 
the lawful wife and children, by reinstating in that Territory 
the rules of the common law, securing to her the right of 
dower, and not permitting illegitimate children to inherit 
from their father.

Under the laws of the Territory of Utah, as existing at the 
time of the passage of the act of Congress of 1887, all illegiti­
mate children inherited from their father ; no right of dower 
was allowed ; and there was no community of property be­
tween husband and wife, but all property acquired by either, 
before or after marriage, remained his or her separate prop­
erty absolutely. Compiled Laws of Utah of 1876, §§ 677, 
1020, 1022.

At the time of the passage of the act of 1887 there were, 
beside Utah and Wyoming, six other organized Territories of 
the United States — New Mexico, Arizona, Dakota, Montana,
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Idaho and Washington — to all of which section 18 of that 
act must apply, if it applies to Wyoming. The wife’s right 
of dower in the husband’s lands existed in Montana only, 
and had been expressly abolished by territorial statute in 
Dakota, Idaho and Washington. In New Mexico and Arizona, 
as well as in Idaho and Washington, the law of community 
of property between husband and wife, derived from the civil 
law, through the laws of Spain and France, prevailed, to a 
greater or less extent. Martinez v. Lucero, 1 New Mexico, 
208, 216; New Mexico Comp. Laws of 1884, §§ 1087, 1422; 
Charauleau v. Woffencten, 1 Arizona, 243 ; Arizona Comp. 
Laws of 1877, §§ 1968,1977 ; Dakota Civil Code of 1877, §§ 78, 
779 ; Montana Stat. February 11, 1876; Idaho Stat. January 
6, 1875, fl 2, 9-11 ; Washington Code of 1881, §§ 2409-2412, 
2414.

Although Congress has the undoubted power to annul or 
modify at its pleasure the statutes of any Territory of the 
United States, yet an intention to supersede the local law 
is not to be presumed, unless clearly expressed. Davis v. 
Beason, 133 U. S. 333 ; Cope v. Cope, 137 U. S. 682.

It cannot be presumed that Congress, in an enactment 
which was peculiarly called for in the Territory of Utah, in­
tended to make so important a change in the law of real 
property in other Territories of the United States.

For these reasons, which are substantially those upon which 
the court below proceeded, its

Judgment is affirmed.

BALL v. HALSELL.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

NORTHERN DISTRICT OF TEXAS.

No. 4T1. Submitted December 18, 1895. — Decided March 2,1896.

By the act of February 26, 1853, c. 81, § 1, (Rev. Stat. § 3477,) every specific 
assignment, in whatever form, of any claim against the United States, 
under a statute or treaty, whether to be presented to one of the execu-
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tive departments, or to be prosecuted in the Court of Claims, is void, 
unless assented to by the United States.

A contract, by which the owner of a claim against the United States for 
Indian depredations appointed an attorney to receive and give acquit­
tances for one half of the money which the attorney might recover of 
the United States upon that claim, will not, although the attorney has 
obtained from the Secretary of the Interior a recommendation for the 
payment of a certain sum upon that claim, but for the payment of which 
Congress has made no appropriation, support an action by the attorney 
against the principal for part of a less sum recovered upon that claim 
from the United States in the Court of Claims under the subsequent act 
of March 3, 1891, c. 358, out of which the attorney has been allowed and 
paid less than twenty per cent of that sum, as provided by that act.

This was an action brought August 18, 1893, in the Circuit 
Court of the United States for the Northern District of Texas, 
by Thomas Ball, a citizen of the State of Virginia, against 
Julia F. Halsell, a citizen of the State of Texas, residing in 
that district, and the widow, legatee and executrix of J. G. 
Halsell, upon a written contract made with the plaintiff by 
said Halsell in his lifetime, in these words :

“We, the undersigned parties of the first part, do hereby 
constitute and appoint Thomas Ball our lawful attorney to 
receive, and to make, sign and give all necessary acquittances 
and receipts for, one half of all money which may be received 
by him as our attorney at law, for prosecuting claims against 
the United States Government, on account of the depreda­
tions of the Comanche and Kiowa Indians on our property of 
horses, mules and cattle in the State of Texas. Said one half 
being the amount agreed by us to pay him of all that he may 
recover of said government for said depredations.

“ Given under our hands this 22d day of May, a.d. 1874.
“J. G. Halsell.”

The signature of the contract was admitted. The other 
material facts, as alleged in the petition, and found by the 
court, (to which the parties, waiving a trial by jury, sub­
mitted the case,) were as follows :

The plaintiff presented to the Department of the Interior in 
March, 1875, a claim of Halsell, amounting to $24,860, for 
such depredations, and prosecuted it before the department,
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and the department recommended payment of the sum of 
$19,625 to Halsell for such depredations. No appropriation 
was made by Congress to pay the sum so awarded. On 
March 6, 1891, after the passage by Congress of the act of 
March 3, 1891, c. 538, entitled “An act to provide for the 
adjudication and payment of claims arising from Indian dep­
redations,” Ball, acting under his power of attorney, brought 
a suit in behalf of Halsell, under the provisions of that act, in 
the Court of Claims, to recover the sum so awarded by the 
Department of the Interior ; and after the death of Halsell, 
and the substitution of his executrix as claimant in his stead, 
judgment was rendered for the sum of $17,720, in her favor, 
and against the United States and the Kiowa and Comanche 
tribes of Indians ; and by the terms of that judgment the sum 
of $1500 was awarded to Ball as the claimant’s attorney. 
Soon afterwards the United States paid this sum to him, and 
paid the amount of the judgment for $17,720, less this sum, 
to the executrix.

In the present suit, Ball claimed to be entitled to recover, 
under the contract aforesaid, one half of said amount of 
$17,720, less the sum of $1500 paid him.

The defendant, in her answer, alleged that “ the contract 
described in the plaintiff’s petition, if any such was ever made, 
was declared void by the ninth section of the act of March 3, 
1891, of the Congress of the United States, entitled An act 
to provide for the adjudication and payment of claims arising 
from Indian depredations ; ’ and by the authority and direc­
tions of the same section, an allowance, and all that said act 
permitted to be paid the plaintiff under his said employment, 
was made to the plaintiff in the judgment rendered by said 
Court of Claims in favor of this defendant, and was paid to 
him out of the Treasury of the United States.”

Upon the facts above stated, the Circuit Court made the 
following conclusion of law : “ The court being of opinion 
that said contract is rendered nugatory, and the provision 
therein made for compensation for said attorney, Thomas 
Ball, is superseded by the ninth section of the act of March 
3, 1891, and being of opinion that said contract is not en
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forceable, and that said statute above referred to fixes and 
provides for the payment of all the compensation which 
attorneys prosecuting the claim under said act are entitled 
to receive, judgment is rendered for the defendant.” The 
plaintiff sued out this writ of error.

Mr. John J. Weed for plaintiff in error.

I. The contract between the plaintiff in error and Halsell 
was a legal contract, and, having been fully performed by 
the plaintiff in error, he was entitled to be paid the compen­
sation therein stipulated to be paid upon such performance.

Contracts, which provide for the payment of compensation 
to an attorney for services rendered by him in the prosecution 
of a claim against the United States, which are contingent upon 
the successful prosecution of such claim, and provide for pay­
ment of a part of the amount collected to the attorney collect­
ing the claim, have been sanctioned as legal and enforced in 
this court. Wylie v. Coxe, 15 How. 416 ; Wriyht v. Tebbitts, 
91 U. S. 252; Stanton v. .Embrey, 93 U. S. 548; Taylor v. 
Bemiss, 110 U. S. 42, 46.

II. The contract, being one authorized by law when made, 
is protected by the Constitution from the effect of any act of 
Congress which would impair its obligation, or deprive the 
plaintiff in error of such rights of property as were therein 
secured to him.

The judgment of the court from which this writ of error 
is prosecuted, is based exclusively upon the provisions of the 
ninth section of the act entitled “ An act to provide for the 
adjudication and payment of claims arising from Indian dep­
redations,” approved March 3, 1891, 26 Stat. 851, which 
provides as follows : “ That all sales, transfers or assignments 
of any such claims, heretofore or hereafter made, except such 
as have occurred in the due administration of decedent’s 
estates, and all contracts heretofore made for fees and allow­
ances to claimants’ attorneys are hereby declared void.”

The learned judge who decided this case, declared that 
the effect of the above statute was to render the said contract 
“nugatory,” and to “supersede” the provisions of said con-
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tract so far as provision, was therein made for compensation 
to the plaintiff in error for services rendered by him in the 
prosecution and collection of the claim of the defendant 
testator against the United States. If such is the legal effect 
of that statute, it is unconstitutional and void, for the follow­
ing reasons : (1) it impairs the obligations of a lawful contract 
made between two citizens for the accomplishment of a law­
ful purpose ; (2) it deprives the plaintiff in error of his prop­
erty without “ due process of law ; ” (3) it is the assumption 
by Congress of judicial power. Sinking Fund case, 99 U. S. 
700; Fletcher v. Peck, 6 Cranch, 87 ; United States v. Klein, 
13 Wall. 123.

III. A statute which is remedial in its character, and pro­
vides for the judicial determination of claims against the 
United States, is neither “an act of grace,” a bounty, a gift 
nor a donation. De Groot v. United States, 5 Wall. 410; 
United States v. Clyde, 13 Wall. 35 ; United States v. Ander­
son, 9 Wall. 56.

If, however, the fruits of the judgment secured to Ilalsell 
by the services rendered by the plaintiff under said act, and 
his receipt of such fruits was a gift he would not by an accept­
ance of the gift have been relieved of his contract obligation 
to the plaintiff. This question is expressly decided in the case 
of Davis v. Com?nonwealth, 164 Mass. 241, recently decided by 
the Supreme Judicial Court of Massachusetts, and involved the 
right of Davis to recover the fee stipulated to be paid by the 
State for services rendered in securing a refund of the direct 
tax which had been paid by Massachusetts under the provi­
sions of the direct tax-law of August 5, 1861. The court 
held that the attorney, having rendered the service required 
by the contract, was entitled to be paid the compensation 
therein stipulated.

IV. The acceptance by the plaintiff in error of the sum of 
fifteen hundred dollars allowed by the Court of Claims in its 
judgment in the case of Halsell's Executrix v. United States, 
and its subsequent payment by the United States to the plain­
tiff, did not render the contract made by Halsell with the 
plaintiff, “ not enforceable” in the courts of the United States.
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The fact of the receipt by the plaintiff, of that sum, did not 
satisfy or discharge the obligations of the defendant in error 
to the plaintiff under the contract of May 22, 1874. Bost­
wick v. United /States, 94 U. S. 53.

Mr. Henry C. Coke for defendant in error. (The defendant 
in error, Mrs. Julia F. Halsell, was on his brief.)

Mr. Justice Gray, after stating the case, delivered the opin­
ion of the court.

In determining the construction and effect of the contract 
sued on, it is important to keep in mind the acts of Congress 
and the decisions of this court bearing upon the subject.

In Hendall v. United States, 7 Wall. 113, certain attorneys 
in 1843 (before Congress had passed any act regulating assign­
ments of claims against the United States) made an agree­
ment with the representatives of the Western Cherokees, 
a branch of the Cherokee tribe of Indians, to prosecute a 
claim of the Western Cherokees against the United States, 
and to receive directly from the United States five per 
cent of all sums collected upon the claim. By a treaty be­
tween the United States and the Cherokee tribe in 1846, it 
was agreed that certain sums found due to the Western Cher­
okees should be paid by the United States directly to the 
heads of families per capita, and should not be assignable. 9 
Stat. 874. And by the act of September 30, 1850, c. 91, mak­
ing an appropriation of the sum necessary to fulfil that treaty, 
Congress provided that “ in no case shall any money hereby 
appropriated be paid to any agent of said Indians, or to any 
other person or persons than the Indian or Indians to whom 
it is due.” 9 Stat. 556. This court held that the attorneys 
could not maintain a suit in the Court of Claims to recover, as 
compensation for their services in procuring the treaty and 
appropriation, the five per cent that the Indians had agreed 
should be paid to the attorneys by the United States; and, 
speaking by Mr. Justice Miller, said: “We apprehend that 
the doctrine has never been held, that a claim of no fixed 
amount, nor time or mode of payment; a claim which has
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never received the assent of the person against whom it is 
asserted, and which remains to be settled by negotiation or 
suit at law, can be so assigned as to give the assignee an equi­
table right to prevent the original parties from compromising 
or adjusting the claim on any terms that may suit them.” 
“We have no hesitation in saying that the United States, 
under the circumstances, had the right to make the treaty 
that was made, without consulting plaintiffs, or incurring any 
liability to them. The act of Congress, which appropriated 
the money, only followed the treaty in securing its payment 
to the individual Indians, without deduction for agents. And 
both the act and the treaty are inconsistent with the payment 
of any part of the sum thus appropriated to plaintiffs.” 7 
Wall. 116-118.

By the act of February 26, 1853, c. 81, § 1, “All transfers 
and assignments hereafter made of any claim upon the United 
States, or any part or share thereof, or interest therein, 
whether absolute or conditional, and whatever may be the 
consideration therefor, and all powers of attorney, orders or 
other authorities for receiving payment of any such claim, or 
of any part or share thereof, shall be absolutely null and 
void, unless the same shall be freely made and executed in the 
presence of at least two attesting witnesses, after the allow­
ance of such claim, the ascertainment of the amount due, and 
the issuing of a warrant for the payment thereof.” 10 Stat. 
170. This section has been reenacted, in almost the same 
words, in section 3477 of the Revised Statutes.

At the first term of this court after the passage of the act 
of 1853, it was said by this court, speaking by Mr. Justice 
Grier, that “this act annuls all champertous contracts with 
agents of private claims.” Marshall v. Baltimore & Ohio 
Railroad, 16 How. 314, 336. And the act has since been held 
by this court to include all specific assignments, in whatever 
form, of any claim against the United States under a statute 
or treaty, whether to be presented to one of the executive de­
partments, or to be prosecuted in the Court of Claims ; and to 
make every such assignment void, unless it has been assented 
to by the United States. United States v. Gillis, 95 U. S. 407 ;
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Spofford v. Kirk, 97 U. S. 484 ; Pc Knight v. United States, 
98 U. S. 179 ; St. Paul & Duluth Kailroad v. United States, 
112 U. S. 733 ; Pager v. Swayne, 149 U. S. 242, 247.

In Spofford v. Kirk, above cited, the owner of a claim 
against the United States for military supplies had, before 
its allowance or the issue of a warrant for its payment, 
drawn upon the attorneys employed by him to prosecute it 
an order to pay to a third person a certain sum out of any 
moneys coming into their hands on account of the claim; 
the order had been accepted by the drawees, and sold by 
the payee to a purchaser in good faith for value; and the 
drawer and acceptors, after the issue of the treasury war­
rant, declined to admit the validity of the order. It was 
adjudged that the accepted order, otherwise an equitable 
assignment, was void, by reason of the statute, and there­
fore passed no right in the fund, and could not be enforced 
against the drawer and acceptors.

That decision has never been overruled or questioned by 
the court, although the act has been held not to apply to 
general assignments made by a debtor of all his property 
for the benefit of his creditors, whether under a bankrupt 
or insolvent law, or otherwise; Erwin v. United States, 97 
U. S. 392 ; Goodman v. Kiblack, 102 U. S. 556 ; Sutler v. 
Goreley, 146 U. S. 303 ; nor to enable the original claimant 
to recover of the United States a sum once paid by the 
United States to his attorney in fact, holding a power of 
attorney, made before the allowance of the claim and the 
issue of the warrant, and remaining unrevoked; Dailey v. 
United States, 109 U. S. 432 ; nor to invalidate a contract of 
partnership in furnishing supplies to the United States, or a 
promise by one to another of the partners to pay a sum, 
already due him under the partnership articles, out of money 
to be received from the United States for such supplies; 
Hobbs v. JHcLean, 117 U. S. 567 ; nor to affect the right of 
a mortgagee of real estate leased to the United States, or of 
a pledgee of the rents thereof, to recover from the mort­
gagors or pledgors the amount of rents paid to them by the 
United States. Freedmail’s Co. v. Shepherd, 127 U. S. 494.
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In the latest case in which the act was considered, the 
court, speaking by the present Chief Justice, said : “ The 
legislation shows that the intent of Congress was that the 
assignment of naked claims against the government for the 
purpose of suit, or in view of litigation or otherwise, should 
not be countenanced. At common law, the transfer of a 
mere right to recover in an action at law was forbidden as 
violating the rule against maintenance and champerty; and, 
although the rigor of that rule has been relaxed, an assign­
ment of a chose in action will not be sanctioned when it is 
opposed to any rule of law or public policy.” Hager v. 
Swayne, 149 U. S. 242, 247, 248.

By several decisions of this court, indeed, beginning at 
December term, 1853, contracts for contingent fees, by which 
attorneys, employed to prosecute claims against the United 
States, were to be allowed a proportion of the amount re­
covered in case of success, and nothing in case of failure, were 
held to be lawful and valid. Wylie v. Co^, (1853) 15 How. 
415 ; Wright v. Tebbitts, (1875) 91 U. S. 252 ; Stanton v. 
Hmbrey, (1876) 93 U. S. 548; Taylor v. Hernies, (1883) 110 
U. S. 42. The reason for upholding the validity of such 
contracts was first stated by Mr. Justice Miller, in Taylor v. 
Bemiss, as follows : “ The’ well known difficulties and delays 
in obtaining payment of just claims, which are not within the 
ordinary course of procedure of the auditing officers of the 
government, justifies a liberal compensation in successful cases, 
where none is to be received in case of failure. Any other 
rule would work much hardship in cases of creditors of small 
means, residing far from the seat of government, who can give 
neither money nor personal attention to securing their rights.” 
110 U. S. 45. The proportion allowed to the attorneys, in 
Wylie v. Coxe, was one twentieth ; in Wright v. Tebbitts, one 
tenth; in Stanton v. Embrey, one fifth; and in Taylor n. 
.Bemiss, one half.

Congress has evidently considered that, in some cases, at 
least, to permit contracts to be made for the payment to 
attorneys, by way of contingent fee, of a large proportion of 
the amount to be recovered, is in danger of leading to extor­
tion and oppression.
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It was apparently owing to such considerations, that Con­
gress, in the act of March 3, 1891, c. 538, when conferring 
upon the Court of Claims jurisdiction of claims arising from 
Indian depredations, including such claims as had been exam­
ined and allowed by the Department of the Interior; and 
providing that the judgments of that court, unless reversed or 
modified on rehearing or appeal, should “ be a final determi­
nation of the causes decided, and of the rights and obligations 
of the parties thereto ; ” enacted, in section 9, that “ all sales, 
transfers or assignments of any such claims, heretofore or here­
after made, except such as have occurred in the due adminis­
tration of decedents’ estates, and all contracts heretofore 
made for fees and allowances to claimants’ attorneys, are 
hereby declared void ; and all warrants issued by the Secre­
tary of the Treasury, in payment of such judgments, shall be 
made payable and delivered only to the claimant or his lawful 
heirs, executors or administrators, or transferee under admin­
istrative proceedings, except so much thereof as shall be 
allowed the claimant’s attorneys by the court for prosecuting 
said claim, which may be paid direct to such attorneys ; and 
the allowances to the claimant’s attorneys shall be regulated 
and fixed by the court at the time of rendering judgment 
in each case, and entered of record as part of the findings 
thereof ; but in no case shall the allowance exceed fifteen per 
cent of the judgment recovered, except in case of claims of 
less amount than five hundred dollars, or where unusual ser­
vices have been rendered or expenses incurred by the claim­
ant’s attorney, in which case not to exceed twenty per cent 
of such judgment shall be allowed by the court.” 26 Stat. 
851-854.

The contract now sued on begins in the form of a power of 
attorney, appearing on its face to have been intended to be 
signed by several persons, constituting and appointing Ball 
their attorney “to receive, and to make, sign and give all 
necessary acquittances and receipts for, one half of all money 
which may be received by him, as our attorney at law, for 
prosecuting claims against the United States government” on 
account of Indian depredations ; and the instrument ends with

VOL. CLXI—6
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this clause : “ Said one half being the amount agreed by us to 
pay him of all that he may recover of said government for 
said depredations.” It is signed by Halsell only.

The instrument was a unilateral contract, not signed by 
the attorney, nor containing any agreement on his part, and 
— so long, at least, as it had not been carried into execution 
— might be revoked by the principal ; or might be disregarded 
by him in making a settlement with the United States; or 
might be treated by him as absolutely null and void in any con­
test between him and the attorney. Kendall v. United States, 
7 Wall. 113 ; Spofford v. Kirk, 97 U. S. 484 ; Bailey v. United 
States, 109 U. S. 432, 439 ; Walker v. Walker, 125 U. S. 339.

By the very terms of the contract, the attorney was to be 
paid only out of money recovered and received by him from 
the United States. Although he prosecuted the claim before 
the Department of the Interior, and that department recom­
mended payment of a certain sum upon the claim, yet before 
that sum had been paid, or Congress had made any appro­
priation for its payment, and, therefore, before he had either 
recovered or received any money from the United States, or 
was entitled to any compensation by the terms of the contract 
now sued on, Congress passed the act of. March 3,1891, c. 538.

By this act, as already stated, Congress, while giving to the 
Court of Claims jurisdiction and authority to inquire into and 
finally adjudicate certain claims arising from Indian depreda­
tions, including such as had been examined and allowed by 
the Department of the Interior, not only declared void all 
sales, transfers or assignments of such claims, theretofore or 
thereafter made — except in the administration of the estates 
of deceased persons — and all contracts theretofore made for 
fees and allowances to claimant’s attorneys; but expressly 
provided that all treasury warrants in payment of the judg­
ments of the court should be made payable and be delivered 
only to the claimant, or to his heirs, executors or adminis­
trators, except so much thereof as the court, at the time of 
rendering the judgment, and as part thereof, should allow to 
be paid directly to the claimant’s attorney, not exceeding in 
any case twenty per cent of the amount recovered.
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In view of previous experience, this last provision was 
a wise, reasonable and just provision for the protection of 
suitors ; and it was clearly within the constitutional power of 
Congress.

As was said by Chief Justice Taney, “ It is an established 
principle of jurisprudence, in all civilized nations, that the 
sovereign cannot be sued in its own courts, or in any other, 
without its consent and permission; but it may, if it thinks 
proper, waive this privilege, and permit itself to be made a 
defendant in a suit by individuals, or by another State. And 
as this permission is altogether voluntary on the part of the 
sovereignty, it follows that it may prescribe the terms and 
conditions on which it consents to be sued, and the manner in 
which the suit shall be conducted, and may withdraw its con­
sent whenever it may suppose that justice to the public re­
quires it.” Beers v. Arkansas, 20 How. 527, 529 ; In re Ayers* 
123 U. S. 443, 505 ; Jians v. louisiana, 134 U. S. 1, 17.

Much reliance was placed by the plaintiff upon the recent 
decision of the Supreme Judicial Court of Massachusetts in 
Davis v. Commonwealth, 164 Mass. 241, in which an agent, 
whom the State of Massachusetts had employed to prosecute 
a claim of the State against the United States, and to whom 
the State had agreed to pay, in full compensation for his 
services, two per cent of the amount recovered, was held to 
be entitled to recover from the State the amount of the com­
pensation so agreed upon ; notwithstanding that Congress, in 
the act appropriating money to pay the claim of the State, 
had provided that no part of the money should be paid by 
the State to any attorney or agent under a previous contract 
between him and the representative of the State. But the 
case was treated by the court as not free from difficulty ; and 
it differed in several respects from the case at bar. The 
original agreement between the agent and the State was 
expressly authorized by its legislature, and was therefore 
lawful and valid when made. That agreement, as construed 
by the court, did not necessarily require the agent’s compen­
sation to be paid out of money received from the United 
States. The act of Congress, as the court observed, “ did not
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undertake to declare void any contracts theretofore made 
between the representative of the State and an agent or 
attorney.” It did provide that no part of the money received 
from the United States should be paid by the State to its 
agent. The act was passed after the services in question 
had been substantially performed. The act itself fixed the 
fact and the amount of the liability of the United States; 
appropriated the money to pay it ; and left nothing to be 
ascertained by subsequent judicial proceedings.

But in the present case, as has been seen, the original agree­
ment was contrary to the express terms of the act of Congress 
of 1853. That agreement cannot, as it appears to us, be con­
strued as a promise of the principal to pay to the attorney 
any sum whatever, except out of money recovered and re­
ceived by the attorney from the United States. The act of 
Congress of 1891 expressly declared void “ all contracts here­
tofore made for fees and allowances to claimants’ attorneys.” 
This act was passed before the attorney had either recovered 
or received any money upon the principal’s claim against the 
United States. . The act did not recognize either the lawful­
ness or the amount of the claim, or make any appropriation 
for its payment. But it provided for its ascertainment and ad­
judication by judicial proceedings, and for the allowance, by 
the judgment in those proceedings, of a reasonable compensa­
tion to the attorney. The restriction of the compensation of 
attorneys to the amounts so allowed by the court was one of 
the terms and conditions upon which the United States con­
sented to be sued.

In the suit brought by Ball on behalf of Ilalsell against the 
United States under the act of 1891, the Court of Claims ren­
dered judgment in favor of the executrix of Ilalsell against 
the United States for $17,720, a smaller amount than had been 
recommended by the Department of the Interior, and fixed 
the allowance to Ball at the sum of $1500, between eight and 
nine per cent of the amount of the judgment. The United 
States have paid this sum to Ball, and the rest of the judg­
ment to Halsell’s executrix.

For the reasons above stated, Ball cannot maintain this
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action upon the contract between him and Halsell; and he 
does not sue, and could not recover, upon a quantum meruit. 
Marshall v. Baltimore & Ohio Bailroad, 16 How. 314, 337.

Judgment affirmed.

SMITH v. UNITED STATES.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

WESTERN DISTRICT OF ARKANSAS.

No. 608. Argued November 19,1895. — Decided March 2, 1896.

Upon a trial for murder, where the question is whether the killing was in 
self-defence, evidence that the deceased was a larger and more power­
ful man than the defendant, as well as evidence that the deceased had 
the general reputation of being a quarrelsome and dangerous man, is 
competent evidence for the defendant.

Upon the question whether a homicide was committed in self-defence, 
witnesses called by the defendant testified that the deceased had the 
general reputation of being a man of a quarrelsome and dangerous char­
acter; and being asked on cross-examination whether they had ever 
been arrested for anything, it appeared that one of them had been 
arrested, convicted and imprisoned for selling whiskey, and others had 
been arrested, but not convicted, for various offences. The judge in­
structed the jury that reputation was the reflection of character, and, 
in order to be entitled to consideration, must come from a pure source, 
and be the reflection of honest and conscientious men, who have char­
acter themselves ; that, if a man is without character himself, his action 
characterized by crime, his conscience seared by criminal conduct, he is 
incompetent to know what character is ; and that if it was the reflection 
of keepers of gambling hells, and violators of law, and prison convicts, 
the jury should cast it aside as so much worthless matter. Held, that 
the defendant, having excepted to this instruction, and been convicted 
of murder, was entitled to a new trial.

This was an indictment in the Circuit Court of the United 
States for the Western District of Arkansas for the murder, 
at the Cherokee Nation in the Indian Country, on September 
27,1894, of John Welch, a negro and not an Indian, by shoot­
ing him with a pistol.



86 OCTOBER TERM, 1895.

Statement of the Case.

At the trial, the government introduced evidence tending 
to show that Welch and the defendant, about noon, at a fair 
ground in Muscogee, at a spot close by their respective tents, 
and near a merry-go-round, a dance hall, gambling places, re­
freshment booths, and other tents and buildings, and in the 
presence of a crowd of people, fell into dispute ; that the 
defendant ran into his tent, and finding one Scott Gentry 
inside, snatched Gentry’s pistol from his belt, came out, and 
shot and killed Welch ; and that Welch was unarmed at the 
time.

The defendant admitted the killing, and contended that he 
did it in self-defence ; and, being called as a witness in his 
own behalf, testified that he knew Welch, “ was very nearly 
raised up with him,” and they had “ tussled together all the 
way up from boys;” that Welch was a bigger and much 
stronger man than himself; that he knew that Welch had 
a pistol the night before; and that, when he shot Welch, 
Welch was advancing, with his right hand at his hip pocket, 
towards the defendant, and threatening to kill him.

The defendant also called witnesses, who testified that the 
deceased had previously made threats against the defendant’s 
life ; and five other witnesses, living at Muscogee, who testi­
fied that they had known Welch for years, and that he had 
the general reputation of being a man of quarrelsome and 
dangerous character.

Each of these five witnesses was asked by the district 
attorney, on cross-examination, whether he had ever been 
arrested for anything. In answer to this question, one of 
them testified that he had been arrested, tried and acquitted 
for murder; and had been arrested for gambling, and dis­
charged. A second witness testified that he had been ar­
rested for “fighting and gambling” only. A third witness 
testified that he had once been arrested, three or four years 
before, and brought to Fort Smith, for selling whiskey ; and, 
on reexamination, that the grand jury ignored the charge, 
and that he had never been convicted of anything. A fourth 
witness testified that he had been arrested for “ fighting and 
whiskey,” but for nothing else, and had twice “ served a jail
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sentence for whiskey.” The fifth witness testified that he 
had never been arrested for anything; and there was no 
other evidence of the arrest or conviction of any of these 
witnesses, or that any of them had anything to do with 
keeping a gambling place.

The court, in the charge to the jury, instructed them as to 
the evidence of the character of the deceased as follows: 
“ Now, what is reputation ? It is the reflection of character. 
Character is the thing itself. It is that which a man makes 
day after day, and hour after hour, and year after year, by 
his bearing and conduct in the community where he lives. 
If that thing is reflected by the words spoken by men of 
credit, by men of standing, by men of pure character stand­
ing before you, that such reputation is so reflected as that 
you can believe it, of course it is entitled to consideration and 
to be taken in the case if it is applicable. But it is to come 
from men who are morally and mentally competent to know 
what it means. If a man is without character himself, if his 
action has been characterized by crime, if his conscience has 
been seared by criminal conduct, he is thus rendered incom­
petent to know what character is. He has none himself, and 
he is incompetent to determine when other men have one. 
And above all is it necessary, important, and essential to the 
interests of public justice, that justice should not be defeated 
by men of that character scraped from the four corners of 
the earth. You are to see to it that it comes from a pure 
source ; and then, again, you are to see to it that it is the 
reflection, not by keepers of dives and gambling hells, and 
violators of law, and prison convicts, but it is the reflection 
of honest and conscientious men, of men who possess char­
acter themselves ; men of integrity ; men whose judgments 
make up in your community your character that you prize 
so highly, because it is the opinion of honest, intelligent, 
judicious and just men and women in your community. 
That is the source that character is to come from, and the 
only source from which you can derive it in a reliable way. 
If it does not come from that source, but comes from the 
source I have designated, cast it aside as so much worthless
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matter invoked wrongfully in cases of this character.” To 
this instruction the defendant at the time excepted; and, 
after being convicted and sentenced for murder, sued out 
this writ of error.

Mr. William Μ. Cravens for plaintiff in error. Mr. C. J. 
.Frederick was on his brief.

Mr. Assistant Attorney General Whitney for defendant in 
error.

Mr. Justice Gray, after stating the case, delivered the 
opinion of the court.

The main question in controversy at the trial was whether 
the killing of Welch by the defendant was in self-defence. 
Upon that question any evidence, which, according to the 
common experience of mankind, tended to show that the 
defendant had reasonable cause to apprehend great bodily 
harm from the conduct of the deceased towards him just 
before the killing, was admissible ; and upon principle, and by 
the weight of authority, evidence that the deceased was a 
larger and more powerful man than the defendant, as well 
as evidence that the deceased had the general reputation of 
being a quarrelsome and dangerous person, was competent, 
especially if his character in this respect was known to the 
defendant, which there was evidence in this case tending to 
show. Wiggin v. People, 93 U. S. 465 ; Allison v. United 
States, 160 U. S. 203, 215; State v. Benham, 23 Iowa, 154; 
Commonwealth v. Barnacle, 134 Mass. 215 ; Burd v. People, 
25 Michigan, 405 ; State v. Bryant, 55 Missouri, 75 ; Marts v. 
State, 26 Ohio St. 162 ; State v. Nett, 50 Wisconsin, 524 ; State 
v. Turpin, 77 No. Car. 473 ; Wharton on Homicide, (2d ed.) 
§§ 606-623, and cases cited. In Wiggin v. People, above re­
ferred to, evidence that “ the deceased’s general character was 
bad, and that he was a dangerous, violent, vindictive and 
brutal man,” was admitted at the trial ; and was assumed to 
be competent, both in the opinion of this court delivered by
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Mr. Justice Miller, and in the dissenting opinion of Mr. Jus­
tice Clifford. 93 U. S. 466, 470, 474.

The testimony introduced by the defendant to the character 
of the deceased was therefore competent and material.

All that was shown, by way of impeaching the credibility 
of any of the five witnesses who testified to this point, was 
that one of them had been arrested, tried and acquitted for 
murder, and had been arrested for gambling, and discharged ; 
another had been arrested for fighting and gambling ; another 
arrested for fighting and for selling whiskey; and another 
arrested, convicted and imprisoned for selling whiskey. There 
was no evidehce that any of the witnesses, except this one, 
had been convicted of any offence whatever, or that any one 
of the five had anything to do with keeping a gambling place.

Yet the court, in instructing the jury as to the weight to be 
given to the evidence of the character of the deceased, told 
them that reputation was the reflection of character, and, in 
order to be entitled to consideration, must “ come from a pure 
source,” and be “the reflection of honest and conscientious 
men, of men who possess character themselves, men of integ­
rity, men whose judgments make up in your community your 
character that you prize so highly, because it is the opinion of 
honest, intelligent, judicious and just men and women in your 
community ; ” and that “ if a man is without character him­
self, if his action has been characterized by crime, if his con­
science has been seared by criminal conduct, he is thus rendered 
incompetent to know what character is ; he has none himself, 
and he is incompetent to determine when other men have 
one ; ” and charged the jury “ to see to it that it is the reflec­
tion not by keepers of dives and gambling hells, and violators 
of law, and prison convicts,” and, if it comes from that source, 
to “ cast it aside as so much worthless matter invoked wrong­
fully in cases of this character.”

This heaping up of injurious epithets upon the witnesses, 
coupled with the injunction (which could have no application 
to anything before the court except their testimony) to “ cast 
it aside as so much worthless matter invoked wrongfully,” 
could not have been understood by the jury otherwise than as
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a command to disregard all the testimony introduced in behalf 
of the defendant, bearing upon the character of the deceased 
as a quarrelsome and dangerous man.

The character of a quarrelsome and dangerous man is not 
always so well known to peaceable and law-abiding citizens, 
that their testimony upon the subject can be had. In this, as 
in other matters involved in the administration of the criminal 
law, it is often necessary to resort to those who are more 
familiar with the persons between whom, and the places in 
which, quarrels and affrays are apt to take place.

No doubt has been suggested as to the competency of any 
of the witnesses in question ; and their credibility was a mat­
ter to be determined by the jury. The judge having, in effect, 
peremptorily withdrawn this matter from their consideration, 
the defendant is entitled to a new trial. Hieles v. United 
States, 150 U. S. 442 ; Starr v. United States, 153 U. 8. 614 ; 
Allison v. United States, 160 U. S. 203.

It is, to say the least, doubtful whether evidence of an arrest 
only, not followed by a conviction, is competent to affect the 
credibility of a witness. By an v. People, T9 N. Y. 593 ; Van 
Bokkelen v. Berdell, 130 N. Y. 141. But such evidence hav­
ing been admitted without objection as to these witnesses, and 
having been previously introduced by the defendant’s counsel 
in cross-examining the witnesses for the government, the 
expression of a decisive opinion upon it would be out of place.

It becomes unnecessary to consider the other exceptions to 
the rulings and instructions of the court.

Judgment reversed, and case remanded with directions to set 
aside the verdict and to order a new tried»
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UNION PACIFIC RAILWAY COMPANY u CAL­
LAGHAN.

ERROR TO THE UNITED STATES CIRCUIT COURT OF APPEALS FOR 

THE EIGHTH CIRCUIT.

No. 271. Submitted January 22,1896. —Decided March 2,1896.

When the bond, in a case brought here by writ of error, is defective, this 
court will generally allow a proper bond to be filed, if necessary.

An exception to the refusal of the trial court to find for the defendant is 
waived, if made by defendant without resting his case.

Where propositions submitted to a jury are excepted to in mass, the excep­
tion will be overruled provided any of the propositions be correct.

Where a general exception is taken to the refusal of a series of instructions, 
it will not be considered if any one of the propositions is unsound.

This was an action brought by James Callaghan against the 
Union Pacific Railway Company, in the Circuit Court of the 
United States for the District of Colorado, to recover damages 
for injuries received by him through the alleged negligence of 
defendant. The evidence tended to establish these facts : On 
August 18, 1890, a repair train operated by defendant, consist­
ing of five flat cars, loaded with timber to be used in repairing 
bridges, three box cars, and a caboose, in running from Trini­
dad to Trinchera, went through a defective bridge, and Cal­
laghan, who was riding on the train, was injured.

Heavy storms had prevailed during the preceding week, 
causing extensive washouts and damages to the roadbed and 
bridges, so that none but repair trains had passed over the line 
between Trinidad and Trinchera for three days.

Callaghan was a section foreman on a branch railroad from 
Trinidad to Sopris, and some time on August 17 he received 
orders from the superintendent of the railway company to 
take all the men in his section and assist in repairing the line 
between Trinidad and Trinchera, and accordingly went to 
Trinidad, where he was joined by some other section foremen 
with their crews, all being under one De Remer, a contractor
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in the employment of the company, who had been called in to 
assist in repairing the road, but who had no control over the 
management of the train, which was in charge of a conductor 
with an engineer and fireman.

The train left Trinidad about five p.m., Sunday, the 17th, 
pursuant to orders received from the superintendent, then at 
Trinchera, and who had that day examined the bridge, which 
subsequently fell, but so far as appeared gave no directions or 
warning to De Remer, or the trainmen, in respect of its condi­
tion. The train proceeded slowly during the night, De Remer 
and a track walker going in front with a lantern, and before 
morning they found one bridge washed out and another ren­
dered dangerous by floods, and repaired them. The bridge 
where the accident occurred was about half a mile north of 
Trinchera and three miles south of Adair, another station on 
the road. The approaches at each end of it had been washed 
away for over fifteen or twenty feet, so that it was unsafe. 
The foreman of that section discovered its condition on the 
17th, and caused the usual danger signal, a red flag, to be 
placed, along the road between the rails at about seven hun­
dred feet north of the bridge, and its condition was known to 
the road master as well as to the superintendent before the 
train left Trinidad.

When the train reached Adair it was running about fifteen 
miles an hour. The section foreman was there and signalled 
the train to stop for the purpose of telling them about the 
bridge, and if it had stopped, would have done so. The engi­
neer saw his signal and commenced to stop, and had slowed 
up to about four miles an hour, when the conductor signalled 
him to go ahead. The train then went on without giving the 
section foreman any opportunity to give information concern­
ing the danger. The bridge could be seen for about nine 
hundred feet north on the road, but the engineer apparently 
neither saw its condition nor the red flag, but drove his 
train upon it, and the car upon which Callaghan was riding 
went through.

At the conclusion of defendant’s evidence, except reading 
the rules, defendant asked the court to instruct the jury that
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there was no evidence sufficient to warrant a verdict for plain­
tiff, which request was denied, and defendant excepted. De­
fendant then introduced in evidence the company’s rule 227, 
which read as follows :

“In case of an extraordinary rain storm or high water, 
trains must be brought to a stop, and a man sent out to exam­
ine bridges, trestles, culverts and other points liable to damage, 
before passing over. Conductors will make careful inquiry at 
all stopping places, and, when thought advisable, make extra 
stops to ascertain the extent and severity of storms, taking no 
risk. In case of doubt as to the safety of proceeding, they 
will place their trains upon a siding, and remain there until 
certain it is safe to proceed.”

Thereupon plaintiff offered to introduce evidence showing 
that there was a conductor on the train. Defendant then 
asked the court to give to the jury the following instructions :

“ 1. The court is asked to instruct the jury that, under the 
evidence in this case, the accident appears to have been caused 
by the failure of the engineer of the work train to observe the 
rules and regulations of the company in respect to running 
trains in cases of extraordinary floods, etc., and in his failure 
to observe the danger signal that, according to the evidence, 
had been placed in places where he ought to have seen the 
same in the exercise of the care that was required of him in 
respect thereto.

“ 2. The court is asked to instruct the jury that they are 
not at liberty to infer from the evidence in the case that the 
accident was caused by the negligence of the conductor in 
signalling the engineer to proceed after the train had slowed 
down, since such signal to the engineer in nowise released the 
engineer from care in respect to observance of all precautions 
necessary to prevent an accident under the circumstances, the 
evidence showing that the engineer must have been aware of 
the likelihood of danger at any place along the line.

“ 3. The court is asked to instruct the jury that the mere 
fact that the accident would not probably have happened if 
the conductor had allowed the train to be brought to a stop 
at Adair, affords no ground for saying that not stopping the
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train at Adair was the cause of the accident, since it is true 
that if the train had not started from Trinidad or Adair or 
run at all the accident would not have happened, and the 
mere fact of starting the train, or continuing the train in 
motion after it had started, does not make the running of the 
train under those circumstances the proximate cause of the 
accident by which the plaintiff was injured.

“ 4. The court is asked to instruct the jury, that the jury 
are not at liberty to infer, or even from the mere fact that 
the conductor gave signal to proceed after the engineer had 
slowed up at Adair was the proximate cause of the injury to 
the plaintiff, since such signal to proceed can be held to pro­
ceed in precisely the same manner as the engineer was bound 
to proceed under the rules and regulations of the company 
under which he was acting, and in view of what the engineer 
knew of the dangers he was bound to apprehend from the 
floods, etc., that had existed for some days prior to the acci­
dent; and that even if the jury believe from the evidence it 
was negligent in the conductor to proceed after he had slowed 
down, yet the plaintiff will not be entitled to recover because 
of such negligence of the conductor unless they further believe 
from the evidence that such negligence was the proximate 
cause of the injury.”

The record then states : “ But the court refused to give each 
and every of said instructions ; to which ruling of the court, 
the defendant, by its counsel, then and there duly excepted.” 
The court thereupon charged the jury at large upon the whole 
case. No exception was taken to any part of the charge. 
The jury found for plaintiff, judgment was entered on the 
verdict, the cause taken on error to the Circuit Court of 
Appeals for the Eighth Circuit, and the judgment affirmed. 
56 Fed. Rep. 988. This writ of error was then allowed and a 
supersedeas bond given and approved, in which no penal sum 
was named. A motion to dismiss or affirm was submitted. 
Callaghan subsequently died and the cause was revived in the 
name of Anna Callaghan, administratrix, etc.

Mr. C. 8. Thomas and Mr. W. H. Bryant for the motion.
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Mr. John F. Dillon and Mr. John Μ. Thurston opposing.

Mr. Chief Justice Fuller delivered the opinion of the 
court.

We should not dismiss this writ of error on account of the 
defective character of the bond but allow a proper bond to be 
filed, if necessary, which in this instance it is not, as the mo­
tion to affirm must be sustained.

It is settled that an exception to the refusal of the trial court 
to instruct the jury to find for the defendant is waived if made 
by defendant without resting his case. The question goes to 
the sufficiency of the evidence, and that is, of course, of the 
entire evidence. Columbia de Fuget Sound Failroad v. Haw­
thorne, 144 LT. S. 202, 206. After defendant’s motion for an 
instruction in its favor was denied, it put in evidence its rule 227, 
which manifestly might have had an important bearing. The 
motion was not renewed, and we think the action of the court 
cannot be assigned for error.

Again, it is firmly established that where propositions sub­
mitted to a jury are excepted to, in mass, the exception will 
be overruled provided any of the propositions be correct, and 
where a general exception is taken to the refusal of a series of 
instructions, it will not be considered· if any one of the propo­
sitions is unsound. Newport News and Mississippi Valley Co. 
v. Pace, 158 U. S. 36. It was contended by defendant that the 
accident was the result of the engineer’s negligence alone, and 
that, therefore, plaintiff could not recover. In the light of the 
evidence the first instruction requested by defendant was prop­
erly refused, and, without considering the others, the exception 
as taken to the ruling of the court must fail. And no excep­
tion was saved to any of the instructions given by the court on 
the whole case.

Jiidgment affirmed.
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FISHBACK v. WESTERN UNION TELEGRAPH 
COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOE 

THE EASTERN DISTRICT OF ARKANSAS.

No. 341. Argued January 22, 23, 1896. — Decided March 2,1896.

A Circuit Court of the United States has no jurisdiction of a bill to enjoin 
the collection of separate county taxes by separate county officers, in 
the State of Arkansas, against the Western Union Telegraph Company, 
(a corporation which has accepted the provisions of the Statute now 
codified in the Revised Statutes as Section 5263 to Section 5269,) on its 
line in each of said counties in that State, when the amount of the tax in 
no one of the counties .reaches the sum of two thousand dollars ; and 
this result is not affected by the fact that if the county assessments were 
aggregated they would exceed two thousand dollars, as the several county 
clerks or tax collectors cannot be joined in a single suit in a Federal 
court, and the jurisdiction sustained on the ground that the total amount 
involved exceeds the jurisdictional limitation ; nor by the fact that the 
railroad commissioners of the State, who had already acted in the matter, 
were made parties defendant to the suit

This was a bill filed by the Western Union Telegraph 
Company January 2, 1894, in the Circuit Court of the United 
States for the Eastern District of Arkansas against William 
Μ. Fishback, Henry B. Armistead, and Charles B. Mills, con­
stituting the board of railroad commissioners for the State of 
Arkansas, and some forty-seven clerks of different counties in 
the State, in which complainant had lines of telegraph, alleg­
ing that the complainant was a corporation and citizen of 
New York and each of the defendants was a citizen of Arkan­
sas, “ and that the amount or value in controversy in this suit 
exceeds the sum of two thousand dollars, exclusive of interest 
and costs ; ” that on and prior to April 8, 1893, complainant 
was and had ever since been engaged in the business of operat­
ing telegraph lines and sending telegrams over the same to dif­
ferent parts of the United States, with extensive cable lines 
under the sea, having its general office in the city of New York ; 
that on that day the general assembly of Arkansas passed an
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act entitled “An act to assess and collect taxes from certain 
corporations,” a copy whereof was attached to and made part 
of the bill 5 that, as stated in the company’s return under the 
act, the value of the lines of the company within Arkansas 
made upon the basis of actual cost less depreciation, would 
not exceed $102,229.68, and that if valued on the basis of the 
cost of the reproduction of an entirely new line, would be 
$282,763.71 ; that any apportionment to Arkansas of the com­
pany’s capital stock on a mileage basis would necessarily include 
the value of bonds, real estate, contracts, franchises, and patent 
rights, all of which were outside the jurisdiction of the State 
of Arkansas ; that in Arkansas the gross receipts averaged 
$23 per mile of wire, and that the net earnings in Arkansas 
did not exceed $6 per mile of wire; that taking the entire 
capital of the company at the stock exchange price of July 
1,1893, if the apportionment thereof to the State of Arkansas 
upon the mileage basis were taxed at an average of two per 
cent, “which is probably the average rate of taxation in 
Arkansas,” it would require the company to pay a tax annually 
in Arkansas of nearly fifty per cent of its net earnings from all 
its business in that State, whether from interstate or local 
traffic, which was a rate of taxation unheard of, grossly un­
equal and substantially destructive. It was further alleged, 
among other things, that on July 1, 1867, the company for­
mally accepted the provisions of the act of July 24, 1866, now 
sections 5263 to 5269 of the Revised Statutes, and by virtue 
thereof the company was an agent of the government of the 
United States in the transmission of intelligence by electricity, 
and that the enforcement of the scheme of taxation provided 
in the alleged law would substantially destroy the value of the 
company’s property in Arkansas and prevent it from perform­
ing its obligations under said act. Schedules of the real estate 
of the Western Union Telegraph Company, of the miles of 
wire and poles of all the lines owned by the company within 
the State of Arkansas, and the location thereof in each county ; 
and of the gross receipts for 1892, were also made part of the 

1 .' Τ^θ bill charged that the act in question was unconsti- 
u lonal and void for reasons given at length, but averred that

VOL. CLXI—7
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the board of railroad commissioners of the State, composed 
of the governor, secretary, and auditor, had nevertheless as­
sessed complainant’s property for taxes within the State, 
under said act, at the sum of 8195 per mile of its lines of tele­
graph therein, making the whole amount of property thus 
assessed 8396,387, and a copy of the assessment was made a 
part of the bill, showing the number of miles, the value per 
mile, and the total value in each county ; also the mileage in 
cities and towns, and the total value thereof.

And it was also alleged that the secretary of State had 
certified said several assessments to the several county 
assessors, who had listed the same as property owned by 
complainant subject to taxation for 1893 in those counties and 
had returned said assessments to the county clerks thereof, 
whose duty it was to make out tax books for their respective 
counties, enter the assessments, levy the taxes thereon at the 
rate fixed for state, county, and all other purposes, extend the 
same on the tax books, and deliver them to the tax collectors 
with warrants requiring the collection of said taxes.

The prayer of the bill was that thé railroad commissioners 
should be required to show the grounds of their assessment; 
that the act of April 8,1893, be decreed to be unconstitutional 
and void ; that the act of the board in assessing complainant’s 
property for taxation be cancelled ; and that defendants be 
enjoined from proceeding under said act or pursuant to said 
assessment, to execute the same, and the county clerks specifi­
cally restrained from discharging the duties thereby imposed.

On January 29, 1894, complainant filed an amended bill 
averring that since the filing of the original bill the county 
clerks had, pursuant to the assessment of complainant’s 
property by the railroad commissioners, made out the tax 
books for their several counties, entered the said several as­
sessments, levied the taxes thereon at the rate fixed for state, 
county, and all other purposes, spread the same upon the tax 
books and delivered the books to the several tax collectors 
of the several counties, together with a warrant authorizing 
and requiring the collection of the same. The amended bill 
then charged that forty-seven persons, naming them, were the
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tax collectors for the counties severally named, and citizens 
of Arkansas, prayed that they be made parties defendant and 
be enjoined from proceeding to collect the taxes.

Defendants demurred to the bill and amended bill, and on 
February 20, 1894, the Circuit Court overruled the demurrer, 
whereupon complainant dismissed the bill as to the several 
county clerks, and the defendants, electing to abide by their 
demurrer, it was decreed “ that the defendants and each and 
every of them, their agents and deputies, be perpetually re­
strained and enjoined from taking any steps or proceeding in 
any manner to enforce the collection of taxes assessed against 
the property of the Western Union Telegraph Company 
under the assessment made by defendants William Μ. Fish- 
back, Henry B. Armistead, and Charles B. Mills, in their 
capacity as a board of railroad commissioners for the said 
State of Arkansas, under the provisions of an act of the 
general assembly entitled ‘ An act to assess and collect taxes 
from certain corporations,’ approved April 8, 1893 ; and for 
costs.” An appeal to this court was duly prayed and allowed, 
citation waived, cost bond approved and filed, together with an 
assignment of errors.

Mr. A. H. Garland for appellants. Air. James P. Clarke 
and Air. R. C. Garland were on his brief.

Mr. Rush Taggart for appellee. Air. John F. Dillon was 
on his brief.

Mr. Willard Drown, Air. Charles W. Wells and Air. U. Al. 
Rose filed a brief for appellee.

Mr. Chief Justice Fuller, after stating the case, delivered 
the opinion of the court.

It is argued that under the averments of the bill the Circuit 
Court had jurisdiction on two grounds : 1. Diverse citizenship ; 
2. In that the case made by the bill was one arising under 
the Constitution and laws of the United States. Even if this
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were so, the Circuit Court could not take cognizance of 
the suit unless the matter in dispute exceeded, exclusive of 
costs and interest, th^sum^of $2000. Act of March 3, 1887, 
c. 373, §1, 24^tat<<^52-pact of August 13, 1888, c. 866, 25 
Stat. 433;^^^?^ ÀZâ^â v. Sayward, 160 U, S. 493, 498.

In Waiter VP N^tfheastern Railroad Co., 147 U. S. 370, 
we held tl^ä^“ a Circuit Court of the United States has no 
jurisdiction ov^1a bill in equity to enjoin the collection of 
taxes from a railroad company, when distinct assessments in 
separate counties, no one of which amounts to two thousand 
dollars, and for which, in case of payment under protest, sepa­
rate suits must be brought to recover back the amounts paid, 
are joined together in the bill, making an aggregate of over 
two thousand dollars.”

The rule is without exception that the facts upon which the 
jurisdiction of the courts of the United States rests must 
appear in the record of all suits prosecuted before them. Ex 
parte Smith, 94 U. S. 455 ; Metcalf v. Watertown, 128 U. S. 
586. The general averment in this bill that “ the amount or 
value in controversy in this suit exceeds the sum of two thou­
sand dollars, exclusive of interest and costs,” was a mere con­
clusion, and it was nowhere shown that the amount of any one 
of these distinct county assessments, the collection of which 
was entrusted to these tax collectors, exceeded that sum, while, 
on the contrary, the total valuation of the property of the 
telegraph company assessed as belonging to or operated by it 
in any one county was such as to preclude the idea that the 
amount of the assessment in such county would approach two 
thousand dollars. If the rate of taxation in Arkansas did not 
exceed two per cent as indicated in the return of the telegraph 
company to the railroad commissioners, the highest amount of 
taxes in any one county would fall below $400.

Although if these county assessments were aggregated they 
would considerably exceed two thousand dollars, yet the sev­
eral county clerks or tax collectors cannot be joined in a single 
suit in a Federal court and the jurisdiction sustained on the 
ground that the total amount involved exceeds the jurisdic­
tional limitation, as already ruled in Walter’s case, nor do we
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find any ground as we did in .Northern Pacific Railroad Co. 
v. Walker, 148 U. S. 391, upon which an amendment could be 
permitted.

Without intimating in any degree, under what circum­
stances, if at all, such a bill might lie, we may add that juris­
diction cannot be sustained here on the ground that, as the 
railroad commissioners were parties defendant, this bill might 
be treated, though they had already acted, as seeking to 
restrain the making of the assessment as a whole.

Decree reversed with costs and cause remanded with a direc­
tion to dismiss the suit for want ofjurisdiction.

William Μ. Fishback v. The Pacific Express Company. 
Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. No. 342. Argued with No. 341.

The Chief Justice: This case differs in no essential respect 
from that just decided and must take the same course.

Decree reversed with costs and cause remanded with a direction to 
dismiss the suit for want of jurisdiction.

Mr. A. H. Garland for appellants. Mr. James P. Clarke and 
Mr. R. C. Garland were on his brief.

Mr. Westél W. Morsman for appellee. Mr. John Μ. Moore was 
on his brief.

NEW ORLEANS FLOUR INSPECTORS v. GLOVER.

PETITION FOR A REHEARING.

No. 88. Received January 11, 1896. —Decided March 2,1896.

The decree dismissing the appeal In this case, (160 U. S. 170,) is vacated, 
and the decree below reversed without costs to either party, and the 
cause remanded with directions to dismiss the bill.

The case is stated in the opinion.
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Mr. J. R. Beckwith submitted for petitioners on their peti­
tion.

Mr. Chief Justice Fuller delivered the opinion of the court.

This was a bill filed by complainants June 19, 1891, in the 
Circuit Court of the United States for the Eastern District of 
Louisiana against the Board of Flour Inspectors for the Port 
of New Orleans and the individual members thereof; to enjoin 
the enforcement of a certain act of 1870 of the general assem­
bly of Louisiana. The ground of equity interposition set up 
was want of adequate remedy at law, as indicated by the 
following averments : “ Your orators show that they respec­
tively each receive their large consignments of flour from other 
States of the Union almost daily, and, as each lot arrives at 
the port of New Orleans, the defendants claim and insist on the 
right and power to inspect the same on its arrival and to make 
such inspections compulsory and claim and demand their fees 
of two cents a barrel therefor on every barrel arriving, and if 
such fees are not paid the defendant board will bring a great 
multitude of suits and prosecutions under said statute to en­
force its illegal claims ; that as to each of your orators such 
suits will be each of small amounts, in inferior courts, and will 
be of great number, each arising out of almost daily inspections 
and involving large, constant, and daily expenses, many counsel 
fees, and much loss of time, vexation, annoyance, and irrepara­
ble injury ; that there is no practicable method under the said 
act of 1870 or any other law of Louisiana of paying said fees 
to said board under protest and recovering the same ; that such 
a course would involve for each of your orators a multiplicity 
of controversies and suits and great expense, loss of time, and 
vexation, and if each of your orators should recover judgments 
from time to time against the board for the return of such fees 
as unduly paid, they could have no judgments for their counsel 
fees, nor has the defendant board any fund or property what­
ever to respond to the same, nor is there any appropriation or 
provision of law to pay the same, and the collection of such 
judgments or any of them would be utterly impossible.”
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The court granted a preliminary injunction, on condition of 
bond being given for ten thousand dollars, enjoining defend­
ants from enforcing the act of 1810 by “demanding any 
inspection of flour imported or brought to the port of New- 
Orleans by complainants,” and “ from demanding from com­
plainants by suit or otherwise any fees for compulsory inspec­
tion established by said law.”

Defendants demurred, their demurrer was overruled, and, 
they electing to abide by it, a decree was entered January 
25, 1892, perpetually enjoining defendants “from enforcing 
against the complainants or any of them, the act No. 71 of 
the extra session of the general assembly of Louisiana of the 
year 1870, by demanding any inspection of flour imported to 
the port of New Orleans for sale by the complainants from 
States of the United States other than Louisiana or from 
foreign countries, and from· demanding from any of the com­
plainants or suing any of them for any fees of compulsory 
inspection of such flour under said act No. 71 of 1870, extra 
session.” From this decree defendants prosecuted an appeal 
to this court.

Upon the submission of the case, it appearing that the act 
complained of as unconstitutional was repealed June 28, 1892, 
we were of opinion that the case came within the rule laid 
down in Mills v. Green, 159 U. S. 651, and the appeal was 
accordingly dismissed. 160 U. S. 170.

Our attention has been since called by counsel to the fact 
that the decree was so broad as to restrain defendants from 
testing at law their right to recover fees prior to the date 
when the repealing act went into effect, which restraint was 
of course left in force by the dismissal of the appeal. We 
should not, therefore, have entered the order of dismissal, but 
it is equally clear that the bill cannot be maintained for an 
injunction against bringing actions at law if appellants should 
be so advised.

The order hereinbefore entered dismissing the appeal will 
theref we be vacated and the decree reversed, without costs 
to either party, and the cause remanded to the Circuit Court 
with a direction to dismiss the bill.
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BEEBE v. UNITED STATES.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

MIDDLE DISTRICT OF ALABAMA.

No. Tl. Argued November 18,1895. — Decided March 2,1896.

In Alabama a judgment in itself imposes no lien upon the property of the 
judgment debtor, but the issue of an execution ^nd its delivery to the 
officer are necessary to create a lien.

According to the settled rule in Alabama, when an execution comes to the 
hands of the sheriff the lien attaches and continues from term to term, 
provided alias and pluries writs are duly issued and delivered, and while 
it is so kept alive the lien is, upon levy and sale, paramount to any inter­
mediate conveyance by the debtor ; and as, in this case, the facts show 
that valid executions were issued and delivered to the marshal as early 
as January 23, 1877, and on return alias executions were duly issued and 
duly levied, the subsequent sale related back to the original issue, and 
took the legal title out of the plaintiff in error prior to his deed of March 
22, 1877.

When it appears by a memorandum on judgment records that “by consent 
execution is stayed until ” a date named, and execution issues before that 
date, it will be presumed, nothing appearing to the contrary, that it was 
rightly issued, and that either the agreement lacked consideration, or 
was not authorized, or had been by mutual assent annulled, or that the 
terms of the agreement had not been complied with by defendant.

This was an action “ in the nature of ejectment,” as so 
denominated in the Alabama code, brought by the United 
States against Eugene Beebe, Sims Phillips, and Adeline 
Thomas for the recovery of an undivided one fourth interest 
in a tract of land known as the Montgomery race track, con­
taining eighty acres, in the Circuit Court of the United States 
for the Middle District of Alabama. Beebe defended as land­
lord, and Phillips and Thomas were his tenants. Trial was 
had; a verdict rendered for plaintiffs; and judgment entered 
thereon accordingly. On the trial plaintiffs put in evidence 
a deed executed by Josiah Morris and wife, June 14, 1873, 
to Eugene Beebe and Ferrie Henshaw of an undivided one 
half of the eighty acres in question, of which it was admitted 
Morris was seized and possessed at that date. The records
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of two separate judgments recovered in favor of the United 
States against Beebe and others, December 19, 1876, at the reg­
ular November term, 1876, of the Circuit Court of the United 
States for the Middle District of Alabama, for the sums respec­
tively of $991 and $1638.68, were put in evidence. The con- 
sideratum clause in each instance concluded, “for which let 
execution issue.” Above the record of each judgment ap­
peared the amount thereof in figures, followed by the words: 
“ Stay of ex. till 25th March, 1877. R. ; ” and at the foot of 
each judgment were these words : “ And by consent execution 
is stayed until the 25th day of March, a.d. 1877.”

Two alias executions issued on said judgments, May 10, 
1877, “ with the indorsements thereon,” were put in evidence. 
They ran in one of the forms of an alias writ, “ again you are 
hereby commanded,” and were entitled on the back, “ alias 
fl. fa.” Each had endorsed upon it (in almost verbally iden­
tical words) the following :

“Received in office January 23d, 1877.
“ Geo. Turner, U. 8. Marshal.

“To satisfy the within execution, I have levied, this 5th 
day of April, 1877, on an undivided half interest in the fol­
lowing described property, to wit :

* * * * *
“ 2d. The tract of land known as Montgomery race track, 

near Montgomery, containing 80 acres, more or less.
*****

“ Notice in writing given the defendant.
“ Geo. Turner, U. 8. Marshal.

*****
“ Returned for alias, not advertised and sold for want of 

time. April 6th, 1877.
“ Geo. Turner, U. 8. Marshal, 

“ P’r F. Jost, Dep''

Below these indorsements, on each writ, the clerk of the 
court certified, under his hand and seal, May 10, a.d. 1877,
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“ the foregoing page to contain a true copy of the return of 
the marshal on the execution issued next last preceding this 
in the aforesaid cause as the same appears of record and on 
file in my office as clerk of said court.”

There was also endorsed on each writ, “ Received in office 
May 10, 1877 ; ” and a levy, May 10, 1877, which included 
said tract of land.

On the execution for $1638.68 appeared this return : “ The 
property of the defendant, Beebe, herein described, [certain 
property being named as excepted,] was, on the second day of 
July, 1877, sold to the United States for one thousand dollars, 
and deed made to the United States for the same. George 
Turner, U. S. Marshal.”

Plaintiffs then introduced in evidence a deed of the United 
States marshal to the United States, dated July 2, 1877, and 
duly acknowledged and recorded, reciting thé levy of execu­
tion on the property and the sale thereof on that date, after 
due advertisement, to the United States, as the highest and 
best bidder, and conveying all Beebe’s interest in the tract.

Defendants offered in evidence a deed from Beebe to Hen­
shaw, dated March 22, and acknowledged and recorded March 
23, 1877. This instrument recited that a copartnership had 
existed between Beebe and Henshaw under the name of E. 
Beebe & Co. ; that Beebe would be found on a settlement of 
the affairs of the firm to be indebted to it, and also to Hen­
shaw for moneys advanced and paid out by him in excess of 
his proportion as partner, the precise amount of which could 
not be ascertained until the debts of the firm were paid and a 
settlement had between Beebe and Henshaw ; that Beebe and 
Henshaw were owners as partners of real and personal prop­
erty, which was enumerated, and included an undivided half 
interest in a tract of land called “the old Montgomery race 
track; ” and, therefore, “ to protect and secure ” the creditors 
of the firm and to enable Henshaw “ the more easily and 
readily ” to settle and pay its debts and “ to protect and se­
cure ” Henshaw for moneys paid out and advanced for the 
firm in excess of his proportion, and “ to protect and secure 
him ” for all moneys that Beebe might owe the firm or Hen-
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shaw on a settlement between them of the firm’s affairs, Beebe 
conveyed all his interest in the property described, as partner, 
or otherwise, to Henshaw, “ in trust, to sell the same at such 
times and places and on such terms, for credit or for cash, or 
for part cash and part credit, and at private or public sale, as 
the best interests of the said creditors of said firm and of him 
and myself as he may determine, and to apply the proceeds 
thereof to the payment of the debts of the said firm, and to the 
payment of what I may be found indebted to said firm or to 
said Ferrie Henshaw on the settlement between us of the 
affairs and business of said firm, and if any excess should re­
main in his hands from the sale of said property after the pay­
ment of said debts of said firm and of what I may owe the 
said firm or owe him on the said settlement of the business 
and affairs of said firm, then he shall pay back to me such ex­
cess; and if there should remain in his hands any of said 
property not required to be sold for the purposes aforesaid, 
then on such final settlement between us he shall reconvey the 
same to me, my heirs or assigns.”

Plaintiffs objected to the introduction of this deed in evi­
dence on the grounds, among others, that it “ is void upon its 
face,” and that it “ sets up no claim superior to the title of the 
United States acquired at the execution sale.” Beebe was 
then sworn as a witness, and defendants proposed to prove by 
him that at the time of the execution of the deed offered in 
evidence, Beebe and Henshaw were in copartnership ; that at 
that date the partnership was indebted to various persons in 
amounts aggregating forty thousand dollars, and Beebe was 
indebted to Henshaw about two thousand dollars individually, 
and also about the same sum on account of partnership mat­
ters ; that the property was purchased while Beebe and Hen­
shaw were partners, and was purchased with partnership assets ; 
that the deed had been delivered to and accepted by Hen­
shaw ; but defendants admitted that Henshaw had never sold 
any of the property conveyed by the deed, and that nothing 
had been done thereunder. The court sustained plaintiffs’ ob­
jection to the introduction of the deed, and refused to allow 
the same to be read in evidence, and defendants excepted.
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Thereupon plaintiffs offered in evidence a deed by Henshaw to 
Beebe, dated February 23, 1878, which recited that the debts 
and business affairs of the partnership had been fully settled 
without the necessity of having to sell any of the property for 
that purpose, and, therefore, Henshaw reconveyed to Beebe 
an undivided one half interest in and to the property. In that 
connection defendants “ proved,” (offered to prove,) that after 
March 22, 1877, Henshaw became incapable of attending to 
business ; and that thereupon Beebe procured Henshaw to ex­
ecute the deed of February 23, 1878, at which time the debts 
and business affairs of the partnership had not in fact been 
settled and paid.

The court instructed the jury that “if they believed the 
evidence the plaintiff was entitled to recover the land sued 
for in the complaint filed in this cause.”

The following errors were assigned : “ (1) The rejection of 
the deed executed by the plaintiff, Eugene Beebe, to Ferrie 
Henshaw on the 22d day of March, 1877, offered in evidence 
by the plaintiffs in error, conveying to said Henshaw the prop­
erty involved in this cause. (2) The rejection of said deed, 
offered in evidence by the plaintiffs in error, in connection 
with the facts the plaintiffs in error proposed to prove by the 
testimony of the said Eugene Beebe. (3) The rejection of 
the testimony of said Eugene Beebe, offered by the plain­
tiffs in error in connection with said deed and to support the 
same. (4) The charge of the court to the jury ‘ that if they 
believed the evidence the plaintiff was entitled to recover the 
land sued for in this cause.’ ”

Mr. H. C. Tompkins for plaintiffs in error. Mr. Μ. S. Cat- 
tell was on his brief.

Mr. Assistant Attorney General Dickinson for defendants 
in error.

Mr. George Μ. Patrick filed a brief for same.

Mb. Chief Justice Fuller, after stating the case, delivered 
the opinion of the court.
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The exception saved by defendants was to the refusal of 
the court to admit the deed of March 22, 1877, in evidence, 
and the first three errors assigned may be considered together.

It is the settled law of Alabama that a judgment in itself im­
poses no lien upon the property of the judgment debtor, real or 
personal, but that the issue of an execution and its delivery to 
the officer are necessary to create a lien. Dane v. McArthur, 
57 Alabama, 448; Carlisle v. Godwin, 68 Alabama, 137; 
Perkins v. Brierfield Iron & Coal Co., 77 Alabama, 403, 409.

Under section 2871 of the Code of Alabama of 1867, appli­
cable here, executions could be levied on real property to which 
the defendant had a legal right, or a perfect equity, having 
paid the purchase money, or in which he had a vested legal 
interest, in possession, reversion or remainder, whether he had 
the entire estate or was entitled to it in common with others ; 
on personal property of the defendant ; on an equity of redemp­
tion in land or personal property.

The deed of Morris of June 14, 1873, to Beebe and Hen­
shaw, “ their heirs and assigns,” conveyed an undivided one 
half interest in the lands to the grantees and vested in each 
of them an undivided one fourth interest as tenants in com­
mon. This was so held in Southern Cotton Oil Co. v. Hen­
shaw, 89 Alabama, 448, 451, and that, “ this being the case, 
although a partnership existed between Beebe and Henshaw, 
upon the death of the latter the legal title of his undivided 
one fourth interest descended to, and vested in, his heirs, also 
as tenants in common with each other and with Beebe.”

Defendants conceded legal title in Beebe, but by way of 
answering the objection to the instrument of March 22, 1877, 
as on its face lacking in good faith, evidence was tendered to 
show that the real estate was purchased with partnership 
funds, though not for partnership purposes. Hatchett v. 
Blanton, 72 Alabama, 423, 435 ; Pars. Part. *365.

The evidence in this regard, such as it was, was offered in 
connection with the question of the admissibility of the deed 
of March 22, 1877, and the action of the court to which an 
exception was saved was solely to the refusal to permit that 
deed to be introduced.
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If valid executions were issued and delivered to the marshal 
as early as January 23, 1877, and, on return, alias executions 
were issued and duly levied, then the subsequent sale related 
back and took the legal title out of Beebe, prior to March 22, 
1877, so that the deed of the latter date was immaterial, and 
there was no error in refusing to admit it.

It is argued that the only executions shown by the record 
to have been issued on the judgments were those of May 10, 
1877, but we do not think so. The executions of that date 
were alias writs, and the presumption is that they were pre­
ceded by others regularly issued. Sellers v. Hayes, 17 Ala­
bama, 749; Pollard v. Cocke, 19 Alabama, 188. But the fact 
did not rest upon presumption, for these writs bore the in­
dorsement of the receipt by the marshal, January 23, 1877, 
of the previous writs ; their levy on the property in question, 
April 5, 1877 ; and their return April 6, 1877, for want of 
time to advertise the sale. And the return of the marshal 
covering the date of the receipt and the levy of the prior 
writs was duly endorsed upon the alias writs and certified to 
by the clerk of the court under his hand and seal. All this 
was admitted in evidence without objection, and if defendants 
desired to raise the objection that the original executions 
ought to be produced, they should have done so then, when, 
if well founded, the objection could have been removed.

The code of 1867 provided that the clerk should issue exe­
cutions as soon after the adjournment of the court as practi­
cable, within the time prescribed, namely, if the session was 
one week, within ten days; if two weeks, within fifteen days; 
if three or more weeks, within twenty days ; the day, month, 
and year of its receipt was required to be endorsed thereon ; 
return to be made three days before the first day of the return 
term, which was the next term after its date, unless issued less 
than fifteen days before court, and then the term next there­
after; and the reason for its non-execution in whole or in part 
was required to be stated in the return. §§ 2838, 2839, 2851, 
2852, 2853, and 2854.

Sections 2872 and 2873 were as follows :
“§ 2872. A writ of fieri fiacias is a lien only within the
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county in which it is received by the officer, on the land and 
personal property of the defendant, subject to levy and sale 
from the time only that the writ is received by the sheriff ; 
which lien continues as long as the writ is regularly issued 
and delivered to the sheriff without the lapse of an entire 
term.

“ § 2873. The liens of executions as between different judg­
ment creditors, and between judgment creditors and pur­
chasers from the defendant for valuable consideration, are 
hereby declared to be : that if an entire term elapse between 
the return of an execution and the suing out of an alias, the 
lien created by the delivery of the first execution to the sheriff 
is lost ; but if an alias be sued out before the lapse of an entire 
term, and delivered to the sheriff before the sale of property 
under a junior execution, the lien created by the delivery of 
the first execution must be preferred.”

The regular terms of the Circuit Court of the United States 
for the Middle District of Alabama began on the first Monday 
of November, 1876, and the first Monday of May, 1877, and 
these writs were issued, delivered and levied without the lapse 
of an entire term as specified in the statute. Carlisle v. May, 
75 Alabama, 502. According to the settled rule in Alabama 
where an execution comes to the hands of the sheriff, the lien 
attaches and continues from term to term provided alias and 
pluries writs are duly issued and delivered ; and, while it is so 
kept alive, the lien is, upon levy and sale, paramount to any 
intermediate conveyance of the debtor. Parks v. Cqfiey, 52 
Alabama, 32 ; Hendon v. White, 52 Alabama, 597 ; Childs v. 
Jones, 60 Alabama, 352; Perkins v. Brierfield Co., 77 Ala­
bama, 403, 410; Massingill v. Downs, 7 How. 760, 767.

The original executions here had been duly issued and levied 
but returned for want of time to advertise and sell. The alias 
writs were then taken out, and apparently a new levy and 
sale made thereunder. In some jurisdictions a formal vendi­
tioni exponas might have been issued, but these alias writs 
with their indorsements thereon of the prior levy were quite 
as efficacious, and the sale could be sustained as made under 
the original or new levy.



112 OCTOBER TERM, 1895.

Opinion of the Court.

In Dryer v. Graham, 58 Alabama, 623, 626, the Supreme 
Court of Alabama said : “ It rests in the election of the plain­
tiff in execution to take out an alias execution, or a writ of 
venditioni exponas. If he desires merely a sale of the property 
on which a levy has been made, and not of other property, or 
the acquisition of a lien on other property, a venditioni ex­
ponas is the proper writ. The venditioni exponas continues 
the lien of the execution which has been levied, as to the 
property on which the levy was made, whether the property 
be real or personal. The writ is, indeed, merely for the con­
tinuation and completion of the original execution. And if its 
mandate is for the sale of land on which there has been a 
previous levy, it not only compels a sale, but confers the 
authority to sell, and the title of the purchaser has relation to 
the date of the lien of the execution. ... A venditioni 
exponas is in its nature and operation, as to the property on 
which the levy may have been made, an alias execution. It 
merely commands and' authorizes, as to real estate, the com­
pletion of the execution already begun.”

Certainly this sale was none the less valid because there had 
been a levy of the original writs, and alias executions were 
issued and levied on the same property.

But it is contended on behalf of plaintiffs in error that no 
executions could have issued until March 25, 1877, by reason 
of the memoranda on the judgment records that “ by consent 
execution is stayed until the 25th day of March, a.d. 1877.”

Assuming that the consent for a stay was given by some 
one acting for the government, although that does not appear, 
yet from the fact that executions were issued before the ex­
piration of the time, the presumption would be reasonable, 
nothing appearing to the contrary, that they were rightly 
issued, and that either the agreement lacked consideration, or 
was not authorized, or had been by mutual assent annulled, or 
that the terms of the agreement had not been complied with 
by defendants.

The Supreme Court of Mississippi held in Jones v. Dailey, 
5 How. (Miss.) 564, where plaintiffs agreed to stay of execu­
tion for a certain time, “unless defendants consent for its
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issuance sooner,” and execution was issued without regard to 
the agreement and property sold, that the presumption was 
that it issued with the consent of defendants.

The marshal’s return on the original writs showed that 
notice of the levy thereof was given Beebe in writing as 
required by statute, (§ 2857,) and the fact that he did not com­
plain that the executions had been issued contrary to agree­
ment renders the presumption that they were not obnoxious 
to that objection well nigh, if not altogether, unanswerable.

Aside from this, as the executions were in fact issued, and 
received by the marshal January 23, 1877, the question thus 
suggested would be whether the executions were voidable or 
absolutely void, if the consent for a stay was lawful and the 
executions were taken out in violation thereof.

In Freeman on Executions, (2d ed.) §§ 25, 26, et seq., a 
text book cited and relied on in numerous decisions of the 
Supreme Court of Alabama, it is said that the decided pre­
ponderance of authority is in favor of the proposition that the 
premature issue of an execution is an irregularity merely ; 
that the execution is erroneous but must be respected and 
may be enforced until it is vacated in some manner prescribed 
by law ; that no one but the defendant can complain of it, 
and even he cannot do so in any collateral proceeding. And 
among other cases, Blaine v. The Ship Charles Carter, 4 
Cranch, 328, is cited, which was decided by Chief Justice 
Marshall on circuit and his decree affirmed by this court, Mr. 
Justice Chase delivering the opinion. In that case, under an 
act of Congress providing that “until the expiration of ten 
days, execution shall not issue,” certain executions were col­
laterally objected to on the ground that they were issued 
within ten days, and the court said : “ If irregular, the court 
from which they issued ought to have been moved to set 
them aside ; they were not void, because the marshal could 
have justified under them, and if voidable, the proper means 
of destroying their efficacy have not been pursued.” So, an 
execution issued after a year and a day is voidable but not 
void ; even the defendant cannot attack it collaterally ; and a 
levy and sale, made under it, are sufficient to transfer his

VOL. CLXI—8
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title. Freeman, § 29. In Brevard v. Jones, 50 Alabama, 221, 
242, this was so held, and the court remarked : “ It can make 
no difference if the plaintiff in execution is the purchaser, 
because the question is not one of notice, but of the status of 
the execution.”

In Steele v. Tutwiler, 68 Alabama, 107, 110, the Supreme 
Court of Alabama referred to Morgan v. .Evans, 72 Illinois, 
586, which ruled that an execution was not void but voidable 
where it issued on a dormant judgment after the time limited 
by statute ; and Stewart v. Stocker, 13 S. & R. 199, where a 
similar ruling was made in respect of an execution issued on 
a judgment confessed prematurely, contrary to the terms of 
a bond ; and the court said : “ In all such cases, though the ex­
ecution may be erroneous, and irregular, it must be respected 
and enforced, until vacated by motion to quash, or in some 
other manner prescribed by law. Freeman on Ex. § 25. And 
it is the duty of the party seeking to take advantage of irreg­
ularities or defects of this character to move with proper dili­
gence, at the earliest opportunity. Undue laches is treated as 
a waiver of the right, and operates as an irrevocable renunci­
ation of it. Freeman on Ex. §§76, 30. And after a delay of 
seven years in this case, without explanation or excuse, we 
think the motion comes too late.” And to the same effect see 
Henderson v. Henderson, 66 Alabama, 556, 558. Again, it is 
held that executions issued contrary to agreement between 
the parties are subject to the same rules as other premature 
executions. In Cody v. Quinn, 6 Ired. (Law) 191, 193, it was 
decided that a memorandum made on the docket with the con­
sent of the parties by the clerk “Noß./a. to issue until Octo­
ber or until ordered,” was no part of the judgment, and if 
execution were issued before then it was not void. In Town­
send v. Fontenot, 42 La. Ann. 890, which was a suit to restrain 
the execution of a judgment recovered in a suit to enforce 
payment of certain notes with recognition of a mortgage and 
vendor’s privilege, the judgment contained the following state­
ment, prepared and written by plaintiff’s counsel, and inserted 
by plaintiff’s instructions : “ The attorney of plaintiff in this 
suit declares he has been instructed not to seize or sell said



CAREY v. HOUSTON AND TEXAS RAILWAY. 115

Syllabus.

property before the end of the year;” and it was held to 
operate a stay of execution.

But in the case in hand the judgment records are complete 
and perfect in themselves, and executions were thereby or­
dered to issue. The entries as to stay purported to be memo­
randa of an agreement of counsel, were evidently placed where 
they were as memoranda merely, and did not form part of the 
judgments. Even if the entries could be treated as the act of 
the court, and the executions were improperly issued, which 
is not to be presumed under the circumstances disclosed by 
this record, they would not have been absolutely void and in­
capable of being validated.

So far as appears, Beebe never took any steps to quash the 
executions or to vacate the levy, if any ground existed for 
doing so, and the evidence that they issued and were levied 
was admitted without objection on the trial. We regard the 
position now taken on his behalf as destitute of merit. The 
Circuit Court properly excluded the deed of March 22, 1877, 
and, this being so, no error was committed in the charge to 
the jury.

Judgment affirmed.

Mr. Justice Gray, who was not present at the argument, 
and Mr. Justice Peckham, who was not then a member of 
the court, took no part in the decision.

CAREY v. HOUSTON AND TEXAS CENTRAL RAIL­
WAY COMPANY.

appeal from the circuit court of appeals for the fifth
CIRCUIT.

No. 642. Submitted December 28,1895. — Decided March 2, 1896.

A bill in equity by a corporation, or by the stockholders of a corporation, 
in a Circuit Court of the United States, to set aside a final decree of that 
court against the corporation in a foreclosure suit, upon the ground that 
the decree was obtained by collusion and fraud and that the court had
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no jurisdiction to make it, is an ancillary suit and a continuation of the 
main suit so far as the jurisdiction of the Circuit Court as a court of the 
United States is concerned.

As the jurisdiction of the Circuit Court of the United States was invoked 
throughout this litigation upon the ground of diverse citizenship, and as 
this bill must be regarded as ancillary, auxiliary or supplemental to the 
suit for the foreclosure of the mortgage, or, as it were, in continuation 
thereof, the decree of the Circuit Court of Appeals in that suit being 
made final by section 6, of the act of March 3, 1891, c. 517, 26 Stat. 826, 
no appeal lies to this court.

This was a bill filed by Carey, a citizen and resident of 
New Jersey, and seven other persons, citizens and residents of 
New York and citizens of Great Britain, respectively, as stock­
holders of the Houston and Texas Central Railway Company, 
in their own behalf and in behalf of all others similarly situ­
ated, in the Circuit Court of the United States for the Eastern 
District of Texas, against the Houston and Texas Central 
Railway Company, No. 1, a corporation created by and exist­
ing under the laws of the State of Texas and a citizen of that 
State, residing in the Eastern District ; the Houston and Texas 
Central Railway Company, No. 2, likewise a citizen of Texas 
and a resident of the eastern district ; the Central Trust Com­
pany of New York, a citizen of New York; the Farmers’ 
Loan and Trust Company of New York, as trustee, a citizen 
of New York; Nelson S. Easton and James Rintoul, as trus­
tees, citizens, and residents of New York ; Benjamin A. Shep­
herd, trustee, a citizen of Texas ; and many other persons and 
corporations, citizens of New York, Kentucky, Texas, and Lou­
isiana ; to impeach and vacate a certain decree of the Circuit 
Court entered in the consolidated cause hereafter mentioned.

The Houston and Texas Central Railway Company was a 
corporation and citizen of the State of Texas and a resident 
of the Eastern District of that State, owning a railway con­
sisting of a main line from Houston to Dennison ; a line from 
Hempstead to Austin, called the Western Division ; and a line 
from Bremond to Ross, known as the Waco and Northwest­
ern Division ; and a large quantity of lands acquired from 
the State. The property of the company was subject to the 
lien of seven mortgages, known as the Main Line first mor
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gage, Western Division first mortgage, Waco and North­
western Division first mortgage, Main Line and Western 
Division consolidated mortgage, Waco and Northwestern 
Division consolidated mortgage, Income and Indemnity 
mortgage, and General mortgage. The company made de­
fault January 1, 1885, in the payment of interest on its Main 
Line first mortgage bonds and its Western Division first 
mortgage bonds. On February 11, 1885, Nelson S. Easton 
and James Rintoul, citizens and residents of the State of New 
York, trustees under the Main Line first mortgage and West­
ern Division first mortgage, filed their two bills in equity in 
the Circuit Court of the United States for the Eastern District 
of Texas against the Houston and Texas Central Railway 
Company as a corporation and citizen of the State of Texas 
for the purpose of enforcing the trust provided in the mort­
gages, protecting the trust property, obtaining proceedings 
for the sale of certain lands covered by the mortgages, and 
for other relief ; and prayed for an accounting, an injunction, 
a decree of sale of part of the trust property, and for a receiver. 
These suits were numbered 183 and 184 on the equity docket. 
The railway company appeared and answered these bills.

On February 16, 1885, the Southern Development Com­
pany, a corporation organized under the laws of California 
and a citizen and resident of that State, in its own behalf and 
in behalf of all other persons similarly situated, who might 
intervene in the suit to protect their own interests, filed its 
bill of complaint in the Circuit Court against the railway 
company as a corporation organized under the laws of Texas, 
alleging among other things that it was a creditor of the de­
fendant for large sums advanced for supplies, labor, operating 
and managing expenses, and other necessary expenses, which 
defendant had promised to pay out of its earnings ; that the 
indebtedness was in equity a charge upon defendant’s income 
and property ; that there had been a diversion of the income 
and that by reason thereof a lien had resulted in complainant’s 
favor which it was entitled to have enforced. The bill alleged 
the absolute insolvency of the railway company and that loss 
and injury would be occasioned by a sale of the property in
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parcels, and prayed for the appointment of receivers and the 
payment of complainant’s claim ont of the rents, revenues, 
and earnings of the property. The railway company appeared 
in this suit, which was numbered 185, and on February 20, 
1885, an order was made by the Circuit Court appointing Ben­
jamin G. Clark and Charles Dillingham joint receivers of all 
the property, real and personal, of said company. On the suc­
ceeding twentieth of April, the Southern Development Com­
pany amended its bill, making Nelson S. Easton and James 
Rintoul, trustees ; the Farmers’ Loan and Trust Company, a cor­
poration and citizen of the State of New York ; and Benjamin 
A. Shepherd, trustee, under the Income and Indemnity mort­
gage, a citizen of Texas and a resident of the Eastern District 
of that State, defendants thereto, and praying that accounts 
might be taken, liens and incumbrances marshalled, net earn­
ings applied, and if the amounts realized should not be suffi­
cient for the payment of the claim, that the property should 
be sold for that purpose. The railway company answered 
the bill on its merits, and the defendants Easton and Rintoul, 
trustees, filed demurrers.

March 18, 1885, the Farmers’ Loan and Trust Company, a 
corporation and citizen of New York, filed its bill in equity in 
the Circuit Court against the railway company, which was 
numbered 188 on the equity docket, alleging that it was the 
trustee under the Waco and Northwestern Division first and 
consolidated mortgages, and the Main Line and Western Divi­
sion consolidated mortgages ; that the mortgagors had violated 
many of their agreements and that default had been made in 
the payment of interest; that the company was insolvent; 
that the suits hereinbefore mentioned were pending ; that the 
trust property was in jeopardy ; and it prayed for an account­
ing, injunction and a decree of sale of part of the trust prop­
erty and for a receiver of all the property of every description 
of the railway company, with the usual powers. The railway 
company answered this bill on the merits, June 22, 1885.

The Circuit Court made three orders on May 7, 1885, in 
these cases: In No. 185, as to sales of lands and their pro­
ceeds, and directing the receivers to account ; in Nos. 183 and
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184, making that order applicable to those cases ; and in No. 
188, making the same order as to that case.

January 21, 1886, Easton and Rintoul, trustees in the two 
mortgages involved in Nos. 183 and 184, citizens of the State 
of New York, filed two other bills in equity for the foreclos­
ure and sale of the railway property covered by those mort­
gages; that to foreclose the Main Line first mortgage was 
numbered 198, and that to foreclose the Western Division 
first mortgage was numbered 199. In No. 198 complain­
ants made the Houston and Texas Central Railway Company 
and Benjamin A. Shepherd, a citizen and resident of Texas, 
and trustee under the Income and Indemnity mortgage, de­
fendants, and as to the Farmers’ Loan and Trust Company 
averred that as trustees under the mortgages or deeds of trust, 
“hereinafter described, that company would be found bene­
fited by, and it is to their advantage that, the judgment and 
relief hereinafter prayed for, or some part thereof, should be 
granted to your orators. That said property covered by the 
said first mortgage on said main line, as well as all the other 
property, assets, and effects of said railway company, being 
now in the hands of this court, by the receivership existing in 
respect of the same, and your orators thereby being required 
by law to institute this action in this court and to come before 
this tribunal, in order to reach the property in its possession, 
and to obtain its rights concerning the same, and all the parties 
interested in the property covered by said mortgage on the 
main line, as well as all the other mortgages and property 
of said railway company, being now before the court in said 
actions hereinbefore described as Nos. 183, 184, 185, and 188, 
on the equity docket of this court, the said Farmers’ Loan 
and Trust Company may and should be made a party defend­
ant in this cause irrespective of its citizenship. And said cor­
poration should be brought in as a defendant herein by the 
order and direction of this court, and should be bound by the 
judgment and proceedings herein.”

The record does not show that this company was made a 
defendant or appeared at this stage of the proceedings.

In No. 199 the same parties were joined as defendants and
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a like averment made as to the Farmers’ Loan and Trust Com­
pany. Process was issued under both of these bills against 
the railway company and Shepherd, trustee, and duly served 
upon them. Thereafter, and on April 24, 1886, the Farmers’ 
Loan and Trust Company filed a bill in equity in the Circuit 
Court for the foreclosure of the general mortgage, which was 
numbered 201. The railway company was made sole party 
defendant, and the bill prayed for a sale of all the property 
of the railway company to satisfy the mortgage debt. Pro­
cess was issued and served.

On May 26, 1886, an order was entered by Mr. Justice 
Woods and the Circuit Judge in the six suits upon the mort­
gages, whereby it was ordered, adjudged and decreed that no 
further proceedings should be taken in causes Nos. 183,184, 
and 188, without notice to the railway company, and that 
causes Nos. 198, 199, and 201 should be consolidated under 
No. 198, under the name and style of “Nelson 8. .Easton and 
James Rintoul, Trustees, and the Farmers’ Loan and Trust 
Company, Trustee, against The Houston and Texas Central 
Railway Company and F en jamin Shepherd, Trustee, consoli­
dated cause ; ” that, in said cause Easton and Rintoul should 
stand as complainants, as trustees under the mortgages made 
by the defendant railway company, dated respectively July 1, 
1866, and December 21, 1870 ; that the Farmers’ Loan and 
Trust Company, expressly assenting thereto, should stand 
as complainant, as trustee under the mortgages made by the 
railway company, dated, respectively, June 16, 1873, October 
1,1872, May 1,1875, and April 1,1881 ; that Shepherd should 
stand as defendant, as trustee under the mortgage made by 
the railway company, dated May 7, 1877 ; that the bills filed 
in causes Nos. 198, 199, and 201 should stand as bills in the 
consolidated cause, and might be amended by either complain­
ant, as it might be advised, and that any party might file an 
answer to any original or amended bill ; and that in case any 
one or more of the bills filed by the complainants, in the 
causes consolidated, should be finally dismissed, the remaining 
bill or bills should continue to stand as the bill in such consoli­
dated cause. On the same day an order was made in said
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consolidated cause No. 198, appointing Nelson S. Easton, 
James Rintoul, and Charles Dillingham, receivers of all the 
property of the railway company, and directing Clark and 
Dillingham, as receivers in No. 185, to immediately transfer 
and deliver all said property to the receivers so appointed. 
May 27, 1886, and after the possession of all the property in 
controversy had passed into the hands of Easton and Rintoul 
and Dillingham, as receivers, the court made a decree dismiss­
ing the bill of the Southern Development Company in No. 
185 for want of equity, and declared and directed that “ all 
said property being now in the custody of the court, and such 
custody and control being continuous, the entry of this decree 
shall operate ipso facto a transfer of the legal custody of said 
property from said Clark and Dillingham to the said receivers 
in No. 198.” Various amendments were subsequently filed.

The railway company answered in consolidated cause No. 
198, September 3, 1886. The Farmers’ Loan and Trust Com­
pany, though cocomplainant in the consolidated cause, an­
swered the bills of Easton and Rintoul, trustees, August 2, 
1886.

On April 30, 1888, Shepherd, trustee, with leave of court, 
filed a cross-bill in No. 198 to foreclose the Income and In­
demnity mortgage, and the railway company answered admit­
ting the truth thereof.

On May 1, 1888, the Farmers’ Loan and Trust Company 
filed bills in the nature of cross-bills, with leave of court, to 
foreclose the Main Line and Western Division consolidated 
mortgage and the Waco and Northwestern Division consoli­
dated mortgage. The railway company answered these bills 
May 2, 1888, and the Farmers’ Loan and Trust Company 
answered Shepherd’s cross-bill on the same day. All the 
mortgages were thus under foreclosure except the Waco and 
Northwestern Division first mortgage.

On May 4,1888, the court made its decree of foreclosure and 
sale in consolidated cause No. 198. The property was sold 
under the decree September 8, 1888, at Galveston, Texas. 
The property covered by the Waco and Northwestern Divi­
sion first mortgage was purchased subject to that mort-
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gage by George E. Downs for $25,000, and all the residue 
of the property of the railway company was sold to Fred­
erick P. Olcott, president of the Central Trust Company, 
for $10,580,000. .The sale was duly confirmed December 4, 
1888.

On December 23, 1889, Carey and others, as stockholders 
of the Houston and Texas Central Railway Company, filed 
their bill in the Circuit Court for the vacation of said sale and 
decree; and an amended bill February 18, 1890. The con­
tents of these pleadings are largely set forth in Carey v. 
Houston c& Texas Railway, 150 U. S. 170. The gravamen of 
the bill was that the decree was entered through collusion and 
fraud. Briefly, the bill alleged that prior to 1883, defendant 
Huntington, who, with his associates, controlled the Southern 
Development Company, formed a syndicate with them for the 
purpose of acquiring, in his own interest and in the interest of 
that company, and of the Southern Pacific Company, the con­
trol of the Houston and Texas Central Railway Company in 
such manner that the railway might be run solely in the in­
terest of the syndicate and the Southern Pacific Company, 
the rights of the stockholders being effectually shut out and 
barred. The bill further alleged that in January, 1885, the 
holders of the first mortgage bonds presented their coupons 
for payment, and it was fraudulently contrived by Huntington 
and his associates so that the coupons were cashed and secretly 
taken up by the Southern Development Company, without 
notice to the holders thereof ; that thereupon that company 
commenced suit against the Houston and Texas Central Rail­
way Company in the Circuit Court, and in February, 1885, 
the appointment of receivers was procured in that suit, the 
order being made with the consent of the railway company 
through its solicitors; that subsequently defendants Easton 
and Rintoul, trustees, filed their bills in the Circuit Court for 
foreclosure, and the Farmers’ Loan and Trust Company filed 
its bill, which said bills were numbered 198,199, and 201, and 
the causes were by consent consolidated as No. 198 ; that the 
suit of the Southern Development Company was dismissed, 
and thereupon receivers of the railway company were ap-
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pointed in the consolidated cause, the company through their 
counsel consenting. It was also averred that in none of the 
mortgages was it provided that the failure to pay interest 
upon any of the bonds should be taken to precipitate the 
maturity of the principal, nor did they provide for nor permit 
the sale of the railway prior to the maturity of the principal 
of the bonds ; and that the answer of the railway company in 
said suits expressly denied that the principal sum of the bonds 
had become due or demandable, and averred that the court 
had no power to decree a sale of the railway prior to the ma­
turity thereof or prior to the sale of the lands covered by the 
mortgages.

The bill then set up an agreement for the reorganization of 
the railway company, and alleged that in pursuance thereof 
and of the scheme mapped out, complainants in the consoli­
dated causes applied for and on consent procured to be en­
tered the decree of May 4, 1888, for the foreclosure of the 
mortgages, and a sale of the property, and the sale followed 
accordingly.

The bill charged that “ the said decree was and is absolutely 
invalid and void and beyond the power of the court to grant ; 
that there was no foundation for said decree or jurisdiction in 
the court to award it, and that the same was entered by con­
sent and agreement and without any investigation or adjudi­
cation by the court, but was the result of agreement simply, 
and was procured, as complainants allege on information and 
belief, by collusion and frmid on the part of said Hunting- 
ton and his associates and the directors and officers of said 
Houston and Texas Central Railway Company, and was and 
is a part of the scheme to acquire possession of said railway 
in the interest of said Huntington and the said Southern 
Pacific Company without regard to the rights or interests of 
the holders of the stock of the said company No. 1 and in 
direct disregard of the provisions and terms of the mortgages ; 
that the defences interposed that the principal of the mort­
gages had not become due and that the said railway could not 
be sold without a sale first of the lands and the other defences 
interposed were substantially abandoned and withdrawn as
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part of the said wrongful and fraudulent scheme herein referred 
to ; that the said defences were never submitted to the court 
for adjudication or determination, nor was evidence heard or 
offered to sustain the same, but the decree was the result of 
the agreement which the bondholders had made with the said 
Southern Pacific Company and Central Trust Company, and 
the rights of the stockholders were not considered or protected 
by any of the parties to the record in said cause, nor submitted 
to the court for adjudication or investigation, nor were the 
stockholders in any way advised or permitted to be informed 
of the transaction herein complained of.”

It was further averred that the decree fixed no amount
due, and no amount which the company was required to pay 
to redeem, and that it contradicted the provisions of the
mortgages.

The organization of a company styled the Houston and 
Texas Central Railway Company, designated in the bill as 
No. 2, after possession under the sale was acquired, for the 
purpose of operating the railway, was then set up, and the 
terms on which the stockholders of the original company 
were informed September 1, 1889, they could participate in 
the new company, which required payment of an enormous
and unnecessary assessment, and constituted an attempt to 
compel the stockholders of company No. 1 to turn over their 
stock to Huntington and his associates, etc. The prayer of the 
bill was that the decree rendered Joy the court May 4, 1888, 
in the consolidated cause, be vacated and set aside and ad­
judged to be fraudulent, collusive, illegal, and void, and that 
complainants be permitted to intervene and become parties 
defendant in said suit, and be heard and defend the same; 
that the sale of the railway and lands of the Houston and 
Texas Central Railway Company, No. 1, under said decree 
be vacated and set aside, and the said railway and lands be 
restored to the possession of the receivers ; that defendants 
be enjoined temporarily and perpetually from delivering or 
recording any mortgage upon the property of the company 
referred to in said decree, and from issuing, alienating or part­
ing with any of the shares of stock of the new or reorganized
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Houston and Texas Central Railway Company, No. 2, or any 
bonds secured by mortgage upon any property claimed to be 
possessed by said company, or any stock or bonds issued or in­
tended to be issued pursuant to the reorganization agreement ; 
and for general relief.

The principal defendants at first demurred, and then 
answered the bill, denying the allegations upon which com­
plainants sought to impeach the validity of the decree of the 
Circuit Court in the foreclosure proceedings and the other 
transactions referred to. Complainants filed replications. A 
motion for an injunction pendente lite was denied. 45. Fed. 
Rep. 438.

The cause came on for final hearing on the pleadings and 
proofs November 16, 1892, and the Circuit Court entered a 
final decree dismissing the bill as to all the defendants with 
costs. 52 Fed. Rep. 671.

Complainants prayed two appeals from this decree, one to 
the Circuit Court of Appeals for the Fifth Circuit, and the 
other to this court. The appeals were allowed, citations issued 
and assignments of errors filed. Ön motion of appellees, the 
appeal to this court was dismissed November 13,1893. Carey 
v. Houston & Texas Central Hailway, 150 U. S. 170. The 
case on the appeal taken to the Circuit Court of Appeals was 
heard by that court, Circuit Judge McCormick presiding, and 
on June 5, 1894, being one of the days of November term, 
1893, a decree was rendered affirming the decree of the Circuit 
Court.

May 2, 1895, a petition was presented to Circuit Judge 
McCormick, praying the allowance of an appeal from the 
decree to this court, which on the same day was allowed by 
an order in writing upon the petition, and at the same time a 
citation was signed, and a cost bond approved. The petition 
for appeal and the order allowing the same and the bond 
and an assignment of errors were all filed May 2, 1895, in 
the office of the clerk of the Circuit Court of Appeals. The 
record was filed here June 4, 1895, and appellees now move 
to dismiss the.appeal.
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.Mr. J. Hubley Ashton, Mr. JE. B. Kruttschnitt, and Mr. 
Adrian H. Joline for the motion.

Mr. Jefferson Chandler, Mr. A. J. Dittenhoefer, Mr. George 
Clark, and Mr. Russell Μ. Bandale, opposing.

Mr. Chief Justice Fuller delivered the opinion of the 
court.

By the fifth section of the judiciary act of March 3, 1891, 
c. 517, 26 Stat. 826, it is provided that appeals may be taken 
from the Circuit Courts directly to this court “ in any case in 
which the jurisdiction of the court is in issue ; in such cases the 
question of jurisdiction alone shall be certified to the Supreme 
Court from the court below for decision.” And we held in 
respect of the direct appeal to this court taken from the 
decree of the Circuit Court in this cause that such an appeal 
was not authorized simply because the jurisdiction of the Cir­
cuit Court over another suit previously determined by the 
same court, might be involved, and we said : “ It is the juris­
diction of the court below over the particular case in which 
the appeal from the decree therein is prosecuted, that, being 
in issue and decided against the party raising it and duly 
certified, justifies such an appeal directly to this court. This 
suit to impeach the decree of May 4, 1888, and to prevent the 
consummation of the alleged plan of reorganization, was a 
separate and distinct case, so far as this inquiry is concerned, 
from a suit to foreclose the mortgages on the railroad prop 
erty; and no question of jurisdiction over the foreclosure suit 
or the rendition of the decree passed therein can be availed 
of to sustain the present appeal from the decree in this 
proceeding.” Carey v. Houston de Texas Central Railway, 
150 U. S. 170, 180.

We are quite content with the conclusion there reached, 
for this suit is in itself unquestionably a distinct suit in 
the sense in which those words were used in disposing of the 
former appeal; and in respect of it the jurisdiction of the 
Circuit Court was not in issue, nor was any question of juris-
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■diction certified. Carey and his cocomplainants did not in­
tervene in consolidated cause No. 198, and seek to have the 
question of the jurisdiction of the Circuit Court therein certi­
fied to this court and appeal directly therefrom, nor did they 
file a bill of review for error of law apparent in that the Cir­
cuit Court took jurisdiction as a court of the United States. 
The gravamen of the bill they did file was fraud and collusion, 
and the allegations of want of jurisdiction relate to prema­
turity in the attempt to foreclose or to other mattery not 
bearing on the jurisdiction of the Federal courts as such. 
And the prayer was that the decree be vacated and adjudged 
fraudulent, collusive, illegal, and void ; that complainants 
might be permitted to intervene and become parties defend­
ant ; that the sale of the railroad and lands of the company 
under the decree be vacated and set aside ; “ and the said 
railway and lands be restored to the possession of the re­
ceivers appointed by this court or such other officers or 
receivers as the court may name ; ” for injunction and gen­
eral relief.

But the question now before us is whether the decree of the 
Circuit Court of Appeals affirming the decree of the Circuit 
Court upon the merits is made final by the sixth section of 
the act of March 3, 1891, which provides that “the judg­
ments or decrees of the Circuit Courts of Appeals shall be 
final in all cases in which the jurisdiction is dependent 
entirely upon the opposite parties to the suit or controversy, 
being aliens and citizens of the United States or citizens of 
different States ; also in all cases arising under the patent 
laws, under the revenue laws, and under the criminal laws 
and in admiralty cases.”

The suits “ of a civil nature, at common law or in equity,” 
of which the Circuit Courts of the United States have origi­
nal cognizance, are enumerated in the first section of the 
judiciary act of March 3, 1887, c. 373, 24 Stat. 552, as cor­
rected by the act of August 13, 1888, c. 866, 25 Stat. 433.

It is denied that the jurisdiction of the Circuit Court in the 
present suit depended entirely or at all upon the fact that the 
opposite parties were citizens of different States, and insisted
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that jurisdiction was entertained because it was a bill to set 
aside a foreclosure decree entered in the Circuit Court by 
consent and in pursuance of a fraudulent plan to reorganize 
the company, and the res was in possession of the court 
whether “ rightfully or wrongfully.” The ground of jurisdic­
tion thus suggested is not a ground of Federal jurisdiction, 
but of the exercise of the powers of courts of superior general 
jurisdiction ; and it undoubtedly exists over all suits and pro­
ceedings ancillary, auxiliary, or supplemental to other suits, of 
which the Circuit Courts have cognizance as courts of the 
United States.

The character of this jurisdiction is thus treated by Mr. 
Justice Miller in Minnesota Co. v. St. Paul Co., 2 Wall. 609, 
633, where, speaking for the court, he said : “ The question is 
not whether the proceeding is supplemental and ancillary or 
is independent and original, in the sense of the rules of equity 
pleading ; but whether it is supplemental and ancillary, or is 
to be considered entirely new and original, in the sense which 
this court has sanctioned with reference to the line which 
divides the jurisdiction of the Federal courts from that of 
the state courts. No one, for instance, would hesitate to 
say that, according to the English chancery practice, a bill 
to enjoin a judgment at law, is an original bill in the chancery 
sense of the word. Yet this court has decided many times, 
that when a bill is filed in the Circuit Court, to enjoin a judg­
ment of that court, it is not to be considered as an original 
bill, but as a continuation of the proceeding at law ; so much 
so, that the court will proceed in the injunction suit without 
actual service of subpoena on the defendant, and though he be 
a citizen of another State, if he were a party to the judgment 
at law.”

In Pouse v. Letcher, 156 U. S. 47, 50, we have already ad­
judged that the sixth section authorizes no appeal to this court 
from a decree of a Circuit Court of Appeals in an ancillary or 
supplemental suit or proceeding in the Circuit Court, where 
the jurisdiction of that court in the main or original suit de­
pends entirely upon the parties being citizens of different 
States. In that case the main foreclosure suit was between
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citizens of different States, and receivers had been appointed. 
A proceeding by intervention was afterwards instituted in the 
Circuit Court against the receivers, who appealed to this court 
from the decree of the Circuit Court of Appeals against them, 
and the appeal was dismissed because the opposite parties to 
the foreclosure suit were citizens of different States, and the 
decree was therefore made final by the statute. And we 
said:

“And since where jurisdiction would not obtain in an inde­
pendent suit, an intervening proceeding may nevertheless be 
maintained as ancillary and supplemental under the jurisdic­
tion already subsisting, such proceeding is to be regarded in 
that aspect, even in cases where the Circuit Court might have 
had jurisdiction of an independent action. Here, as we have 
said, the jurisdiction of the Circuit Court was invoked in the 
first instance by the filing of the bill, and it was under that 
jurisdiction that appellee intervened in the case, and that juris­
diction depended entirely upon diverse citizenship. ... If 
the word ‘controversy ’ added anything to the comprehensive­
ness of the section, the fact remains that the exercise of the 
power of disposition over this intervention, whether styled suit 
or controversy, was the exercise of power invoked at the institu­
tion of the main suit, and it is to that point of time that the 
inquiry as to the jurisdiction must necessarily be referred. 
Colorado Central Mining Co. v. Turek, 150 U. S. 138. Nor 
can the conclusion be otherwise because separate appeals may 
be allowed on such interventions. Decrees upon controver­
sies separable from the main suit may indeed be separately 
reviewed, but the jurisdiction of the Circuit Court over such 
controversies is not, therefore, to be ascribed to grounds inde­
pendent of jurisdiction in the main suit.”

House v. Letcher was followed in Gregory v. Van Ee, 160 
U. 8. 643, 646, and it was there observed:

“The Circuit Courts of the United States have cognizance of 
suits as provided by the acts of Congress, and when their juris­
diction as Federal courts has attached, they possess and exercise 
all the powers of courts of superior general jurisdiction. Ac­
cordingly they entertain and dispose of interventions and the

VOL. CLXI—9
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like on familiar and recognized principles of general law and 
practice, but the ground on which their jurisdiction as courts 
of the United States rests is to be found in the statutes, and to 
that source must always be attributed.

“Manifestly, the decree in the main suit cannot be revised 
through an appeal from a decree on ancillary or supplemental 
proceedings, thus accomplishing indirectly what could not be 
done directly. And even if the decree on such proceedings 
may be in itself independent of the controversy between the 
original parties, yet if the proceedings are entertained in 
the Circuit Court because of its possession of the subject of the 
ancillary or supplemental application, the disposition of the 
latter must partake of the finality of the main decree, and can­
not be brought here on the theory that the Circuit Court 
exercised jurisdiction independently of the ground of jurisdic­
tion which was originally invoked as giving cognizance tothat 
court as a court of the United States.”

Complainants and defendants in the bill under considera­
tion were not all citizens of different States, and the jurisdic­
tion of the Circuit Court over the suit did not purport to be 
founded upon diverse citizenship. Independently, therefore, 
of the foreclosure suit, the decree in which was sought to be 
impeached, the bill was not sustainable in the Circuit Court.

It is very well settled that a bill in equity by a corporation 
or the stockholders of a corporation in the Circuit Court to 
set aside a final decree of that court against the corporation 
in a foreclosure suit upon the ground that such a decree 
was obtained by collusion and fraud, and the court had no 
jurisdiction to make it, is an ancillary suit and a continuation 
of the main suit so far as the jurisdiction of the Circuit Court 
as a court of the United States is concerned. Minnesota Co. 
v. St. Paul Co., 2 Wall. 609 ; Krippendorf v. Hyde, 110 U. S. 
276; Pacifc Kailroadv. Missouri Pacific Kailway, 111 U.S. 
505, 522. The bill in the latter case was brought in the Cir­
cuit Court for the Eastern District of Missouri by a corpora­
tion, a citizen of Missouri, against another corporation, also 
a citizen of Missouri, other citizens of Missouri, and others, 
alleging fraud and collusion in the original foreclosure suit
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and praying that the decree of foreclosure and sale be set 
aside. Mr. Justice Blatchford, delivering the opinion of the 
court, said :

“ The bill falls within recognized cases which have been ad­
judged by this court, and have been recently reviewed and reaf­
firmed in Krippendorfs. Hyde, 110 U. S. 276. On the question 
of jurisdiction the suit may be regarded as ancillary to the 
Ketchum suit, so that the relief asked may be granted by the 
court which made the decree in that suit, without regard to 
the citizenship of the parties, though partaking so far of the 
nature of an original suit as to be subject to the rules in regard 
to the service of process which are laid down by Mr. Justice 
Miller in Pacific Kailroad v. Missouri Pacific Railway, 1 
McCrary, 647. The bill, though an original bill in the chan­
cery sense of the word, is a continuation of the former suit, 
on the question of the jurisdiction of the Circuit Court. 
Minnesota Co. v. St. Paul Co., 2 Wall. 609, 633.”

The same principle was applied to a bill by the stockholders 
■of a corporation filed for the purpose of impeaching a decree 
of foreclosure and sale, by Mr. Justice Jackson, then Circuit 
Judge, in Foster v. Mansfield dec. Railroad Co., 36 Fed. Rep. 
627, 628, in the Circuit Court for the Northern District of 
■Ohio, where he said :

“ There is no want of jurisdiction growing out of the fact 
that some of the defendants to the present suit are citizens of 
the same State (Ohio) with the complainant, inasmuch as this 
suit may properly be regarded as ancillary or supplemental to 
the original suit in which the decree complained of was made. 
It is well settled that in such cases suit may be maintained 
without regard to the citizenship of the parties. Minnesota Co. 
v. St. Paul Co., 2 Wall. 609; Krippendorf v. Hyde, 110 U. S. 
276; Railroad Co. v. Railroad Co., Ill U. S. 505. It is also 
well settled that a shareholder may interpose and set the 
machinery of the law in motion for the protection of corporate 
rights, or the redress of corporate wrongs, when the corporate 
management, after proper demand, refuses or fails to act in 
the matter.”

The decree in that case was affirmed by this court, 146 U. S.
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88, and there is a marked resemblance between the bill exhib­
ited there and that before us.

We regard it as not open to argument that the jurisdiction 
of the Circuit Court, as a court of the United States, over this 
suit rested on the jurisdiction of that court over the suit in 
which the decree of May 4, 1888, was rendered, and we think 
it clear that that jurisdiction depended entirely upon diverse 
citizenship.

The bill in No. 201 was filed by the Farmers’ Loan and 
Trust Company, trustee, a citizen of New York, against the 
Houston and Texas Central Railway Company, a citizen of 
Texas, April 24, 1886, to foreclose the general mortgage, and 
no other party was named as defendant. The ground of Fed­
eral jurisdiction was diverse citizenship. How efficacious a 
decree could have been rendered in that cause, if it had stood 
alone, we need not consider, nor inquire when persons who 
might be considered necessary parties may be dispensed with 
as such. It may be noted, however, that the general mortgage 
was the last mortgage, and prior incumbrancers, the validity 
of whose incumbrances is not drawn in question, are not indis­
pensable parties to a bill to foreclose a mortgage so situated. 
Hagan v. Walker, 14 How. 29, 37 ; Jones on Mortgages,. 
§ 1439.

The bills in Nos. 198 and 199 were filed by Easton and Rin­
toul, trustees, citizens of New York, January 21, 1886, against 
the Houston and Texas Central Railway Company and Ben­
jamin A. Shepherd, trustee, both citizens of Texas, to foreclose 
the Main Line first mortgage and the Western Division first 
mortgage, and it was alleged that the Farmers’ Loan and Trust 
Company, trustee, under subsequent mortgages, should be 
made a party defendant and brought in by the order and 
direction of the court, in view of the fact that the property 
was in the Circuit Court’s possession, and complainants had 
therefore been obliged to institute their suit therein. These 
oases were consolidated by the order of May 26, 1886, the 
parties being arranged for the purposes of jurisdiction on the 
one side or the other of the matters in dispute, as indicated in 
Pacific Railroad v. Ketchum,, 101 U. S. 289, and, unless that
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order is to be disregarded, the question whether either case 
lacked an indispensable party, became immaterial. Thereafter 
cross-bills and answers were filed as has been stated. The 
jurisdiction over these three separate suits and over the con­
solidated cause depended entirely upon diverse citizenship, and 
if maintainable as to either of them, could be maintained as to 
all by reason of lawful possession of the res.

In No. 185, the Southern Development Company, a corpora­
tion and citizen of California, filed its bill against the railway 
company as a corporation and citizen of Texas, February 16, 
1885, the jurisdiction resting upon diverse citizenship, and in 
that suit the court appointed receivers February 20, 1885, and 
took and retained possession of the property under that re­
ceivership up to May 26, 1886, when it was transferred to the 
receivers appointed in the consolidated cause, who thereby 
became receivers under each of the separate bills so consoli­
dated, all of which had in fact been filed long after the prop­
erty was in the possession of the court. Certainly, possession 
under one or the other of these bills drew to the court the 
right to decide upon conflicting claims to the ultimate posses­
sion and control of the property, to marshal all liens upon it, 
and to enforce them. Morgan's Co: v. Texas Central Railway, 
137 U. S. 171, 201.

We conclude, therefore, that as the jurisdiction of the Cir­
cuit Court for the Eastern District of Texas as a court of the 
United States was invoked throughout the litigation upon the 
ground of diverse citizenship, and as this bill must be regarded 
as ancillary, auxiliary, or supplemental to the foreclosure suit, 
or, as it were, in continuation thereof, the decree of the Circuit 
Court of Appeals was made final by the sixth section of the 
act of March 3, 1891, and the appeal to this court from that 
decree will not lie.

Appeal dismissed.

Mr. Justice Peckham was not a member of the court when 
this motion was submitted, and took no part in its disposition.
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BANK OF COMMERCE v. TENNESSEE FOR THE
USE OF MEMPHIS.

BANK OF COMMERCE v. TENNESSEE AND 
COUNTY OF SHELBY.

ERROR TO THE SUPREME COURT OF THE STATE OF TENNESSEE.

Noe. 668, 669. Argued1 January 20, 21, 22,1896. — Decided March 2,1896.

1 This case was argued with Nos. 766, 676, 677, 269,674, 675, 678, 679, 672, 
and 678, reported infra.

The provision in the charter of the plaintiff in error that “ said institution 
shall have a lien on the stock for debts due it by the stockholders before 
and in preference to other creditors, except the State for taxes, and shall 
pay to the State an annual tax of one half of one per cent on each share 
of capital stock, which shall be in lieu of all other taxes,” limits the 
amount of tax on each share of stock in the hands of the shareholders, 
and any subsequent revenue law of the State which imposes an additional 
tax on such shares in the hands of shareholders impairs the obligation 
of the contract, and is void. Farrington v. Tennessee, 95 U. S., 679, 
affirmed to this point.

The decision by the Supreme Court of the State that this exemption applies 
to new stock in the bank, created and issued since the adoption of the 
constitution of 1870, being in favor of the exemption claimed by the 
bank, cannot be reviewed by this court.

When'not otherwise exempted, the capital stock of a corporation and its 
shares in the hands of shareholders, may both be taxed; and if so taxed 
it is not double taxation.

The surplus accumulated by the plaintiff in error is not exempted from tax­
ation by the said provision of exemption in its charter.

These were writs of error to the Supreme Court of the State 
of Tennessee, sued out by the plaintiffs in error for the pur­
pose of reviewing the judgment of the state court in favor of 
the State in each case. They were both of them suits in 
equity brought by the State for the use of the city of Mem­
phis in the one case, and by the State and the county of Shelby 
in the other, for the purpose of recovering the amounts of cer­
tain taxes alleged to be due the city of Memphis and the
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county of Shelby for various years, commencing in 188?. The 
suits were substantially alike and involved the same questions, 
and the decision of the one will be the decision of the other. 
In the further discussion it will only be necessary to refer to 
the first case.

The bill, after it was amended, set forth the material facts 
necessary to raise the questions herein involved. It alleged 
the incorporation of the bank in 1856, and in its charter was 
contained the following provision : “ Said institution shall 
have a lien on the stock for debts due it by the stockholders 
before and in preference to other creditors, except the State 
fortaxes; and shall pay to the State an annual tax of one half 
of one per cent on each share of capital stock, which shall be 
in lieu of all other taxes.” It alleged that notwithstanding 
the above provision there had been assessed upon the stock 
certain amounts, alleged to be due for taxes, for the years 
1887 to 1890, inclusive, by virtue of chapter 2 of the general 
tax laws of the State for the year 1887, and chapter 104 of 
the laws of 1889, and in the amended supplemental bill an 
additional sum was claimed for the taxes from 1891 to 1894, 
inclusive, under the above mentioned acts. The bill also made 
claim to recover the ad valorem taxes on the surplus and un­
divided profits of the plaintiff in error bank for the years 
1892, 1893, and 1894, under the proviso contained in section 3 
of chapter 26 of the Extra Session Acts of 1891, the proviso 
reading : “ Provided, That the surplus and undivided profits 
in such bank, banking association or other corporation shall be 
assessable to said bank or other corporation, and the same 
shall not be considered in the assessment of the stock therein.” 
All the material allegations necessary to show a valid and 
legal assessment upon the stock were set forth in the bill, 
unless the provision in the charter of the bank above alluded 
to prevents the assessment of such stock or shares of stock in 
the hands of shareholders in any other way or for any other 
sum than that stated in the charter. The bill also alleged 
that complainant was advised that the capital stock in a cor­
poration and shares of stock in the hands of shareholders were 
separate and distinct subjects of taxation, and that in the
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absence of any exemption clause it was within the power of 
the State, without subjecting such legislation to the objection 
of double taxation, to have taxed both the capital stock of the 
corporation and the shares of stock in the hands of the stock­
holders ; that the charter tax, bonus, or whatever else it may 
be called, of one half of one per cent to be paid to the State 
was a tax upon the shares of stock, and that the language “ in 
lieu of all other taxes ” meant in lieu of all other taxes on the 
shares of stock, and that it had no effect to exempt the capital 
stock of the corporation from taxation. The question of law 
whether the capital stock was subject to ad valorem taxes or 
the shares of stock in the hands of the shareholders was sub­
mitted to the court for determination. The bill also set forth 
that after the adoption of the constitution of Tennessee of 
1870 (on the 4th day of May in that year) the capital of the 
bank had been increased from either $60,000, or from 
$200,000, to $1,000,000, and the plaintiffs alleged that the 
new stock, whatever might be the amount thereof, aside from 
all other questions, was taxable.

To the original bill a demurrer was filed upon the ground 
that the general tax laws, under which the taxes against the 
bank or its shareholders were assessed and sought to be col­
lected, were violative of the contract provision of the Con­
stitution of the United States. The demurrer was overruled 
with leave to the defendants to rely on it in their answer. 
Thereupon a stipulation was made, in each case fixing the 
basis of the reassessments for the years 1891 to 1894, inclu­
sive, waiving the necessity for the discovery of the share­
holders in the bank upon the bank’s agreeing “ that for the 
purposes of this case the shares of stock in the name of J. A. 
Omberg shall be taken as validly and legally assessed for the 
years aforesaid.” It was further stipulated “ that any liability 
that might be adjudged against Mr. Omberg as a shareholder 
in such corporation should be treated as establishing a like 
liability of all the shareholders therein, and that for such 
liability of all the shareholders as thus established a decree 
should be entered against the corporation, the said corpora­
tion consenting that complainants have a decree against it for
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any liability for taxes that may be herein established against 
the shareholders.” The stipulation between the parties was 
that the defendant J. A. Omberg should, for the purpose of 
testing the liability of the shareholders for taxes, be consid­
ered and treated as a representative of all the shareholders, 
and that a liability decreed against him for taxes due as a 
shareholder should be considered as the liability of all the 
shareholders duly established, and that a decree in favor of 
complainants should be entered against the bank and against 
its unknown shareholders.

The case thereupon was heard upon the amended and sup­
plemental bills, the stipulations above spoken of, which were 
filed, and the demurrer of the defendants which raised the 
question that the tax laws under which these taxes were 
sought to be collected against it and its shareholders were 
void, because in conflict with section 10 of Article I of the 
Constitution of the United States. The chancellor, before 
whom the case was tried, was of opinion that the demurrer 
was well taken, and accordingly dismissed the bill of com­
plaint. The Supreme Court of the State of Tennessee re­
versed this decree of dismissal and held, first, that the owners 
of shares of stock in the Bank of Commerce were thus liable 
for ad valorem taxes to the city of Memphis; and, second, 
that the bank was liable for ad valorem taxes to the city for 
the years 1892 to 1894, inclusive, on its surplus and undivided 
profits. Judgment was entered accordingly, and the plain­
tiffs in error, the Bank of Commerce and J. A. Omberg, have 
sued out this writ of error to obtain a review of the judgment 
by this court.

The errors assigned were :
(1) That the Supreme Court of Tennessee erred in adjudging 

a liability of the shareholders in the Bank of Commerce to 
pay to the State of Tennessee, or to the county of Shelby or 
to the city of Memphis ad valorem taxes on their shares of 
stock for the years specified, because, as is alleged, the share­
holders are thereby deprived of the immunity from taxes 
guaranteed to them by the contract contained in the charter 
of the Bank of Commerce, and that the general tax laws af-
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firmed to be valid against them are repugnant to the Consti­
tution of the United States.

(2) For the like ground error is assigned to so much of the 
decree as denies to the plaintiff in error, the Bank of Com­
merce, an exemption from taxation on its surplus and undi­
vided profits, notwithstanding its exemption therefrom under 
its charter provision.

Mr. William H. Carroll and Mr. R. J. Morgan, (with 
whom were Mr. T. B. Turley and Mr. L. B. McFarland on 
the brief,) for the Bank of Commerce and Omberg. In sup­
port of the second assignment of error they cited : State v. 
Union Bank, 9 Yerg. 119 ; DeSoto Bank v. Memphis, 6 Bax. 
415 ; Memphis v. Hernando Ins. Co., 6 Bax. 527 ; Pollock v. 
Farmers’ Loan & Trust Co., 157 U. S. 429 ; Bank of Commerce 
v. McCowan, 6 Lea, 703; Bank v. Tennessee, 104 U. S. 493; 
Tennessee v. Whitworth, 117 U. S. 129; Hew Haven v. Bank. 
31 Conn. 106 ; Postal Telegraph Co. v. Adams, 155 U. S. 688.

Mr. 8. P. Walker, (with whom were Mr. C. W. Metcalf and 
Mr. F. T. Fdmondson on the brief,) for the State of Tennessee.

I. Defendants in error insist that if the decision in Farring­
ton v. The State, 95 U. S. 679, is to be considered as control­
ling, the charter tax in question is laid upon the shares of stock, 
and the exemption is of the shares alone; that the capital 
stock and franchises of the defendant bank are taxable, under 
the rulings of that case.

II. The language of this charter, however, essentially dif­
fers from that of the Union and Planters’ Bank; and the con­
clusions to be reached in the two cases must also differ.

By the proper construction of the charter of this bank, the 
commuted charter tax is to be paid by the bank upon its capi­
tal stock, the exemption is of the capital stock, and the shares 
of stock are taxable.

The language of the exemption clause, to the effect that 
“ said institution shall have a lien on the stock for debts due 
it by the stockholders before and in preference to other cred-
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itors except the State for taxes, and shall pay to the State an 
annual tax of one half of one per cent on each share of cap­
ital stock, which shall be in lieu of all other taxes,” clearly 
intends that the preferential right of the State for taxes 
refers to such general annual taxes as might be laid on 
the shares, and affirmatively demonstrates a reservation of 
power to tax the shares, rather than a surrender thereof.

The commuted charter tax is to be paid by the corpora­
tion on the capital stock, and the exemption is of that 
subject of taxation alone. Farrington v. Tennessee, 95 U. S. 
679 ; Memphis v. Farrington, 8 Bax. 539 ; Tennessee v. Whit­
worth, 117 U. S. 129 ·, Delaware Railroad Tax, 18 Wall. 206; 
Vicksburg &c. Railroad v. Dennis, 116 U. S. 665.

III. However the general question of charter exemption 
may be determined, the capital stock paid in, or the shares 
of stock of the defendant bank, subscribed and issued since 
the adoption of the state constitution on the 5th of May, 
1870, is or are taxable. Railroad Co. v. Hecht, 95 U. S. 168 ; 
& parte H. E. c& S. W. Railroad, 37 Ala. 679 ; Howard v. 
Kentucky Ins. Co., 13 B. Mon. 282 ; Rank of Columbia v. 
Okley, 4 Wheat. 235 ; Aspimoall v. Daviess County, 22 How. 
364 ; Memphis dbc. Railroad v. Commissioners, 112 U. S. 609 ; 
Railway Co. v. Allerton, 18 Wall. 233 ; State v. Dull, 16 
Conn. 179 ; Dartmouth College v. Woodward, 4 Wheat. 688 ; 
Trost v. Frostburg Coal Co., 24 How. 278 ; Trask v. Maguire, 
18 Wall. 391 ; Memphis v. Memphis City Rank, 7 Pickle, 574.

IV. The surplus is in any event taxable.

Mr. Justice Peckham, after stating the case as above 
reported, delivered the opinion of the court.

The claim of the State seems to have been in the alter­
native, that either the corporation was liable for the taxes 
assessed under the general laws above referred to, or else 
that the shareholders were, and the bill was framed with 
the idea of obtaining a final decision in regard to which of 
the two parties was liable without making it necessary to 
commence two actions for that purpose. The defendants,
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the bank and shareholders, claimed entire exemption from 
all taxes upon either the corporation or the shareholders 
other than the taxes imposed in the charter. In support of 
its claim that the correct construction of the charter clause, 
as now presented, is that the charter tax was laid on the 
capital stock, and that it was exempted from further taxa­
tion, and that the shares of stock were subject to general 
taxation, counsel for the State refer to the decision in the 
case of Farrington v. State of Tennessee, 95 U. S. 679. In 
that report, at page 681, Mr. Justice Swayne quotes the 
exemption clause of the charter in question as taken from 
the record in that case as follows : “ That the said company 
shall pay to the State an annual tax of one half of one 
per cent on each share of the capital stock subscribed, which 
shall be in lieu of all other taxes.” A full and correct 
quotation of the clause (which is in reality the same in both 
cases) has already been given, but it may be repeated here. 
It is as follows : “ Said institution shall have a lien on the 
stock for debts due it by the stockholders before and in 
preference to other creditors, except the State for taxes ; and 
shall pay to the State an annual tax of one half of one per 
cent on each share of capital stock, which shall be in lieu of 
all other taxes.” The record from which Mr. Justice Swayne 
made his quotation omitted the prior portion of the clause 
just set forth, and counsel for the State herein claim that 
the decision in the Farrington case, by this court, which 
held “ that the exemption was a contract between the State 
and the bank limiting the amount of tax on each share of 
stock, and that a subsequent revenue law of the State which 
imposed additional taxes on the shares in the hands of the 
shareholders impaired the obligation of the contract and was 
void,” was not decisive of this case. The difference between 
the provision as quoted by Mr. Justice Swayne and the actual 
provision is, as counsel claim, material, and must lead to dif­
ferent results, because the first quotation was misleading, and 
the record did not state the whole clause. It was upon this 
assumed difference that the Supreme Court of Tennessee, in 
this case, came to the conclusion it did, and held that the
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charter tax was on the capital stock, and the exemption from 
further taxation was an exemption of that stock, and that 
the shares of stock were, in the hands of the shareholders, 
subject to general taxation. As this court in the Farrington 
case has held that the charter tax was laid on the shares of 
stock, and that the same were not subject to other or further 
taxation, the Tennessee court acknowledged the controlling 
force of that decision upon the case then before it, provided 
the question was the same or in substance the same as was 
considered and decided in the Farrington case. The state 
court then proceeded to point out in its opinion what it con­
sidered to be the material difference between the two provi­
sions, and it held that the provision which gives a lien on the 
stock for debts due the bank by the stockholders before and 
in preference to other creditors, except the State for taxes, 
materially changes the meaning from that contained in the 
exemption clause quoted in the Farrington case, and that the 
language, as now quoted, naturally implied that the tax re­
ferred to in the charter was upon the capital stock, and that 
the lien reserved by the State for taxes does not refer to the 
annual charter tax, for the reason that the charter tax was to 
be paid by the corporation, but that it referred to such other 
or general tax as might be levied by the State upon the 
shares, thus showing that the intention of the State was to 
reserve to itself the right to tax the shares in the hands of 
the shareholders, and to exempt the stock as the property 
of the corporation. It was also said that it was neither 
natural nor reasonable to assume that the State reserved a 
lien on the shares which were the property of the share­
holders to pay a tax that the corporation was required to 
pay. In other words, it could not be supposed that the State 
required one person to pay a tax and reserved a lien upon the 
property of another to secure its payment, and that if the lien 
of the State was reserved for securing the payment of the 
charter tax the State was placed in the attitude of having 
voluntarily postponed itself to every other creditor of the 
corporation because all creditors must be paid before the 
shareholder gets anything. These reasons which commended
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themselves to the Supreme Court of Tennessee were sufficient 
in the judgment of that tribunal to show a difference in the 
meaning of the two clauses, and it therefore came to the con­
clusion it did notwithstanding the decision of this court in the 
Farrington case, and the shareholders were held liable to pay 
the tax claimed by the state authorities.

On the other hand, it is said that the difference in the lan­
guage used in the two quotations is wholly immaterial in any 
event, and that whatever portion of the clause may have been 
omitted in the record in the Farrington case, the whole char­
ter of the bank was before the court for its examination, and 
it cannot be supposed that in a case of such importance, 
argued by such eminent counsel as those who appeared in 

% that case, there was anything overlooked or omitted. The 
claim is therefore made that the court must have regarded 
the portion of the clause omitted in the record as immaterial.

We do not think under the circumstances that we ought 
now to come to a different conclusion upon the question of 
exemption from that which was arrived at by this court in 
the Farrington case. As the whole charter was then before 
the court, we are not prepared to say that its force was mis­
understood, or that there was an omission by the court to 
consider all the language of the exemption clause simply 
because a portion of it is omitted in the quotation from the 
record made in the opinion therein delivered. We are not 
inclined, therefore, to overrule or distinguish the Farrington 
case, and we must now hold that the charter clause of exemp­
tion limits the amount of tax on each share of stock in the 
hands of the shareholder, and that any subsequent revenue 
law of the State which imposes an additional tax on such 
shares in the hands of shareholders impairs the obligation of 
the contract and is void. This compels us to reverse the judg­
ments herein against the shareholders.

Counsel for plaintiffs in error also urged in the course of 
their argument before us that the Farrington case not only 
decided that the shareholders were exempt from any further 
taxation by reason of this clause in the charter, but that the 
corporation was also thereby exempted, so that the only tax
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that could be collected from either the corporation, the share­
holders, or both, was the one half of one per cent mentioned 
in the charter.

Within this general claim of exemption is embraced the 
right to tax the stock in this bank issued since the adoption 
of the present constitution of Tennessee, in 1870. The char­
ter (which was granted long before the adoption of that con­
stitution) provides, section 2, that the capital stock of said 
company shall be divided into shares of $50 each, and when 
200 shares shall have been subscribed, and the sum of $1 per 
share paid thereon, the shareholders may meet and elect five 
directors. Section 4 provides that the bank “ may receive on 
deposit any and all sums not less than one dollar per week 
offered as stock deposits, . . . and when such deposits 
shall amount to fifty dollars they may, at the option of the 
depositor, become stock in the institution.” The parties to this 
suit agreed by stipulation that on the 5th day of May, 1870 
(the day the constitution was adopted,) the capital stock of 
the bank was $200,000, and that on March 17, 1887, and on 
sundry days prior to June 1, 1887, it was regularly increased 
to $600,000, and that on the 17th day of March, 1890, and on 
sundry days prior to June 1, 1890', it was again regularly 
increased to $1,000,000. The Supreme Court allowed the 
claim of exemption and held that the stock issued since the 
adoption of the new constitution stood in all respects as to 
taxation the same as the stock earlier issued, notwithstanding 
the provision of the constitution for the taxation of all prop- 
■erty, and that, therefore, the bank was not liable to the tax 
claimed by the state authorities. The validity of the claim 
made by the bank for exemption of the new as well as of the 
old stock was therefore admitted by the state court as a right 
protected by the Federal constitution.

The plaintiffs in error claim that as to this portion of the 
decision of the Supreme Court of Tennessee it cannot be 
reviewed by this court, because it was in favor of the bank. 
The bank by its answer to the bill drew in question the valid­
ly of the acts of the assessing officer of the State acting 
under the authority of the general statutes of Tennessee, pro-
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viding for the assessment of its property, on the ground that 
the authority exercised by the assessing officer under the Ten­
nessee statutes impaired the obligation of the contract entered 
into between the State and the bank in its charter, and the 
decision of the Supreme Court of Tennessee was against the 
validity of the authority so exercised under those general 
revenue laws.

The state court decided in favor of the exemption claimed 
by the bank by virtue of its contract with the State. The 
protection of the constitutional provision was thus accorded it.

We are of the opinion that this court cannot in this case 
review that decision.

Section 709, Revised Statutes of the United States, gives 
jurisdiction to this court, among other things, upon writ of 
error to review the final judgment or decree in any suit in 
the highest court of the State in which a decision in the 
suit could be had, where is drawn in question the validity 
of a statute of, or authority exercised under, any State, on 
the ground of their being repugnant to the Constitution, 
treaties or laws of the United States, and the decision of the 
state court is in favor of their validity. Here the decision of 
the state court is against the validity of the acts of the assess­
ing officer acting under the authority of the revenue laws as 
applied to the property of the bank, and it is in favor of the 
exemption claimed under the contract.

In Murdock v. City of Memphis, 20 Wall. 590, it was held 
that, under the provisions of the act of February 5,1867, c. 28, 
14 Stat. 385, of which section 709 of the Revised Statutes is 
substantially a transcript, it was essential to the jurisdiction 
of this court to review a question decided in a state court, 
that one of the questions mentioned in the Federal statute 
must have been raised and presented to the state court, and 
that it must have been decided by the state ôourt against the 
right claimed or asserted by plaintiff in error under the Con­
stitution, treaties, laws or authority of the United States. To 
the same effect are New Orleans Water Works Co. v. Lowim- 
ana Sugar liefining Co., 125 U. S. 18 ; St. Paul, Minneapolis 
de Manitoba Railway v. Todd County, 142 U. S. 282.
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We cannot, therefore, review the decision of the state 
court allowing the claim of exemption from taxation of the 
capital stock of the bank, although the consequence is that in 
these cases both the capital stock and the shares thereof in 
the hands of the shareholders escape any taxation other than 
the charter tax.

Accepting, as we do, the authority of the Farrington case 
for the point therein decided, which exempts the stock in the 
hands of the shareholders from any further tax than that 
which is provided for in the charter, and being concluded in 
this case by the decision of the Supreme Court of Tennessee 
in favor of the exemption of the capital stock of the corpora­
tion, we are not here called upon to examine the validity of 
the claim of the bank as to the decision of this court in cases 
preceding that of Farrington, where counsel allege it has been 
determined that both the corporation and the shares of stock 
in the hands of the shareholders are exempt from further tax­
ation under clauses which are said to be similar to those in the 
charter under consideration.

In this case of The .Bank v. The State of Tennessee, for the 
use of the city of Memphis, (the first of thé above entitled 
actions,) the Supreme Court held that the bank was liable to 
pay the municipal taxes under the revenue law, (section 3, 
chapter 26, Extra Session Acts, 1891,) above mentioned, upon 
its surplus and undivided profits. Section 3 ‘of that act has 
already been referred to, but the material portion of it is here 
set forth, and is as follows :

“Provided, that the surplus and undivided profits in such 
bank, banking association or other corporation shall be assess­
able to said bank or other corporation, and the same shall not 
be considered in the assessment of the stock therein.”

The corporation, plaintiff in error, demands the same exemp­
tion from taxation on its surplus that has been accorded it for 
its capital stock, and it bases its contention upon the same 
clause of exemption in its charter. We think it cannot be 
sustained as to the surplus, which we ‘believe is taxable under 
the law above quoted. This whole demand of exemption from 
taxation made by the bank and its shareholders must be coni

VOL. CLXI—io
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sidered with, reference to the general rule governing claims 
of that nature. It is well known, has long existed, and is 
undoubted. New Orleans City & Lake Railroad v. New 
Orleans, 143 U. S. 192, 195 ; Vicksburg de Pacific Railroad 
v. .Dennis, 116 U. S. 665, and many cases there cited; Far­
rington v. Tennessee, 95 U. S. 679, 686 ; West Wisconsin Rail­
way v. Supervisors, 93 Ü. S. 595 ; Tucker v. Ferguson, 22 
Wall. 527.

These cases show the principle upon which is founded the 
rule that a claim for exemption from taxation must be clearly 
made out. Taxes being the sole means by which sovereignties 
can maintain their existence, any claim on the part of any one 
to be exempt from the full payment of his share of taxes on 
any portion of his property must on that account be clearly 
defined and founded upon plain language. There must be no 
doubt or ambiguity in the language used upon which the 
claim to the exemption is founded. It has been said that a 
well founded doubt is fatal to the claim ; no implication will 
be indulged in for the purpose of construing the language 
used as giving the claim for exemption, where such claim is 
not founded upon the plain and clearly expressed intention of 
the taxing power.

The capital stock of a corporation and the shares into which 
such stock may be divided and held by individual shareholders 
are two distincfpieces of property. The capital stock and the 
shares of stock in the hands of the shareholders may both be 
taxed, and it is not double taxation. Van Allen v. Assessors, 
3 Wall. 573 ; People v. Commissioners, 4 Wall. 244, cited in 
Farrington v. Tennessee, 95 U. S. 687.

This statement has been reiterated many times in various de­
cisions by this court, and is not now disputed by any one. In 
the case last cited, Mr. Justice Swayne, in delivering the opin­
ion of the court, enumerated many objects liable to be taxed 
other than the capital stock of a corporation, and among them 
he instanced, (1.) the franchise to be a corporation ; (2.) the 
accumulated earnings; (3.) profits and dividends; (4.) real 
estate belonging to the corporation and necessary for its busi­
ness ; and he adds that “ this enumeration shows the search-
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ing and comprehensive taxation to which such institutions are 
subjected where there is no protection by previous compact.” 
And in Tennessee v. Whitworth, 117 U. S. 129, at page 136, 
Mr. Chief Justice Waite, in delivering the opinion of the 
court, says : “ That in corporations four elements of taxable 
value are sometimes found. First, the franchise ; second, the 
capital stock in the hands of the corporation ; third, the cor­
porate property; and, fourth, the shares of capital stock in 
the hands of the individual stockholders.”

The surplus belonging to this bank is “ corporate property,” 
and is distinct from the capital stock in the hands of the cor­
poration. The exemption, in terms, is upon the payment of 
an annual tax of one half of one per cent upon each share of 
the capital stock, which shall be in lieu of all other taxes. 
The exemption is not, in our judgment, greater in its scope 
than the subject of the tax. Recognizing, as we do, that there 
is a different property in that which is described as capital 
stock from that which is described as corporate property other 
than capital stock, and remembering the necessity there is for 
a clear expression of the intention to exempt before the ex­
emption will be granted, we must hold that the surplus has 
not been granted exemption by the clause contained in the 
charter under discussion. The very name of surplus implies 
a difference. There is capital stock and there is a surplus 
over, above and beyond the capital stock, which surplus 
is the property of the bank until it is divided among stock­
holders.

The case of Bank v. Tennessee, 104 U. S. 493, does not hold 
to the contrary of this doctrine. This question was not therein 
discussed or decided. The question which was decided related 
only to the taxation of real property not used by the bank in 
its business, and it was held liable to taxation.

The case is no authority for the proposition contended for 
here, namely, that the whole surplus of this bank is exempt 
from taxation. No individual shareholder has any legal right 
to claim any portion of this surplus; until divided by the 
board of directors it remains the property of the corporation 
dself, and in the sense in which the words “ capital stock ”
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are used in the exemption clause the surplus does not form 
any part thereof. It is said that the purpose of incorporating 
a bank is to enable the institution to accumulate profits and 
to make dividends out of them, and that the dividends cannot 
be made until the profits have been accumulated, and that 
under this ruling profits would come under the description of 
surplus to be taxed before distribution in a dividend. It is 
true that dividends cannot rightfully be made until profits 
have accumulated ; but it is one thing to accumulate profits 
each six months or annually and then divide them among the 
stockholders by way of dividends, and quite another thing to 
accumulate profits year after year, and, while still declaring 
dividends, accumulate a surplus which is not so divided. The 
sums accumulated by way of profit between the regularly re­
curring dividend days might not be regarded as surplus, pro­
vided those profits were regularly distributed in dividends. 
The surplus in this case is clearly not of that kind which has 
been saved for the purpose of being distributed by dividends. 
It may be true that the general effect of a tax on this sur­
plus might indirectly operate upon the shareholder by pos­
sibly lessening the value of his shares to some extent, but that 
is not the same as if a tax had been laid upon those shares. 
In levying the charter tax it was conceded that the tax has 
always been measured by the par value of the shares of stock, 
while the actual value of such shares, because of the large sur­
plus owned by the bank may have been very much greater, 
and the statute under which the surplus is taxed provides that 
such surplus must not be considered in the assessment upon 
the stock ; so that provision is made whereby a tax upon the 
surplus and the charter tax upon the shares of stock will neither 
be double nor unjust taxation. Although a surplus may be 
required by the national banking act, and also by the laws of 
good and safe banking, yet we do not perceive that this fact 
has any material effect upon the question.

We are, therefore, of opinion that the surplus was properly 
taxed, and that the bank’s claim of exemption as to such sur­
plus is without foundation in law.



SHELBY COUNTY v. UNION &c. BANK. 149

Counsel for the Plaintiff.

These views lead to a reversal of so much of the judgment 
as is against the shareholders, and the cases are, therefore, 
remanded to the state court for further proceedings in con­
formity with this opinion.

Me. Justice White concurred in so far as the decree recog­
nized the exemption of the shares of stock from all taxation 
except that enumerated in the contract, but dissented from 
the conclusion as to the power to tax the surplus and un­
divided profits.

SHELBY COUNTY v. UNION AND PLANTERS’
BANK.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 

THE WESTERN DISTRICT OF TENNESSEE.

No. 766. Argued January 20, 21, 22, 1896. —Decided March 2,1896.

A clause in the charter by a State of a banking corporation requiring it to 
“pay to the State an annual tax of one half of one per cent on each 
share of capital stock which shall be in lieu of all other taxes,” while it 
limits the amount of tax on each share of stock in the hands of the share­
holders, does not apply to or cover the case of the capital stock of the 
corporation or its surplus and accumulated profits, but such capital stock, 
surplus and accumulated profits are liable to be taxed as the State may 
determine.

The previous cases examined, and shown (especially Farrington v. Tennes­
see, 95 U. S. 679, and Gordon v. Appeal Tax Court, 3 How. 133) not to 
be inconsistent with the above decision.

The case is stated in the opinion.

Mr. ß. P. Walker, (with whom were Mr. G. W. Metcalf and 
Mr. F. T. Edmondson on his brief,) for the State of Tennessee 
and the County of Shelby, cited the following Tennessee cases : 
Memphis v. Farrington, 8 Bax. 539 ; State v. Union Bank, 9 
Yerg. 488 ; Memphis v. Ensley, 6 Bax. 553 ; Nashville Gas­
light Go. v. Nashville, 8 Lea, 407 ; Street Bailroad v. Morrow, 
3 Pickle, 406.
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Mr. William, H. Carroll, (with whom was Mr. Isham G. 
Harris on the brief,) for Union & Planters’ Bank, cited the 
following Tennessee cases : Knoxville Hailroad v. Hicks, 9 
Bax. 442 ; Slate v. Butler, 13 Lea, 400 ; State v. Butler, 2 
Pickle, 614 ; University of the South v. Skidmore, 3 Pickle, 
156; Memphis v. Union de Planters’ Bank, 7 Pickle, 546· 
Memphis n. Memphis City Bank, 7 Pickle, 574; Hazen v. 
Bank, 1 Sneed, 115 ; Memphis v. Farrington, 8 Baxter, 539 ; 
Tennessee v. Union Bank, 9 Yerger, 488; State v. Nashville 
Savings Bank, 16 Lea, 111.

Mr. Justice Peckham delivered the opinion of the court.

This is an appeal from the decree of the Circuit Court of 
the United States for the Western District of Tennessee, grant­
ing an injunction at the suit of the Union & Planters’ Bank to 
restrain the municipal authorities from collecting any tax laid 
upon the surplus of the bank, on the ground that such surplus 
is exempt under a clause in the charter of the bank similar to 
the one discussed in the above cases of the Bank of Commerce, 
ante, 134. The Circuit Court granted the injunction and per­
manently enjoined the municipal authorities from the collec­
tion of the tax. They have appealed to this court.

There are two grounds, either of which, if decided in favor 
of appellants in this case, would result in upholding the valid­
ity of the tax upon the surplus : First, if it should be held that 
by the true interpretation of the charter the exemption, while 
^PP^ng to the shares of stock in the hands of the share­
holders, does not extend to the corporation itself, the tax 
would be valid ; second, even if the tax on the capital stock 
were void, that upon the surplus might still be upheld on the 
authority of the cáse of the Bank of Commerce, ante, 134. We 
have already held in that case that a tax on the surplus was 
valid, but the question whether a tax on the capital stock of 
the bank was valid could not be raised there, because the case 
was before us on a writ of error taken to a state court, and 
■the question in the state court was decided in favor of the 
exemption claimed by the bank. This being an appeal from
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a judgment of the United States Circuit Court, both questions 
are open for our decision. We think it, therefore, proper to 
here decide the question first above stated.

Various decisions of the courts of Tennessee have been cited 
by counsel on both sides as to the meaning of the exemption 
clause, whether or not it covered the capital stock and the 
shares also. Generally, the courts of that State held before 
the decision by this court of the Farrington case, that the 
charter tax was laid upon the corporate capital stock, and the 
exemption was of that stock from any further tax. Subse­
quently to the decision in that case the state courts have held 
that under the construction given to the clause in the Farring­
ton ease and in Bank v. Tennessee, 104 U. S. 493, the tax was 
on the shares, and the exemption covered both the capital 
stock and the shares thereof. The decision giving exemption 
to both classes of property was adjudged alone upon the 
authority cited. In such a case as this, where we are to con­
strue the meaning of the clause of the statute as to what con­
tract is contained therein, and whether the State has passed 
any law impairing its obligation, we are not bound by the 
previous decisions of the state courts, except when they have 
been so long and so firmly established as to constitute a rule 
of property, (which is not the case here,) and we decide for 
ourselves independently of the decisions of the state courts, 
whether there is a contract and whether its obligation is im­
paired. Louisville de Nashville Bailroad v. Palmes, 109 
U. 8. 244, 256 ; Vicksburg dec. Bailroad v. Bennis, 116 . U. S. 
665-667 ; Mobile de Ohio Bailroad v. Tennessee, 153 U. S. 486, 
492.

While according to the decisions of the Supreme Court of 
Tennessee the respect which is most justly due them on ac­
count of the high character of that tribunal, nevertheless the 
responsibility is upon us to determine the question indepen- 
dently, and we cannot agree with that court in its construc­
tion of the decisions of this court in the two cases mentioned. 
Indeed, one of the judges of the state court said in the course 
of an opinion, Memphis v. Union de Planters* Bank, 7 Pickle, 
546, 553, that since the Farrington case the court had recog-
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nized the decision and had, at the same time, adhered to its 
own former decisions that no ad valorem tax could be law­
fully laid on the capital stock, and thus the effect of the two 
decisions, the one Federal and the other state, was that 
both classes were exempted. Other judges said they were 
exempted by reason of the Federal decisions.

We stated in the Bank of Commerce case, ante, 134, that the 
tax provided in this charter is laid upon the shares of stock ia 
the hands of the shareholders, and they are exempt from any 
further taxation on account of their ownership of such shares. 
In that respect we followed the case of Barrington v. Tennes­
see, 95 U. S. 679, and we refused in the Bank of Commerce 
case to overrule or distinguish it; but it is claimed on the 
part of the appellee herein that the Barrington case also 
decided that the charter tax is in lieu of all other taxes, not 
only upon the shares in the hands of the shareholders, but 
that it exempts the corporation and all its property from any 
further taxation. We cannot give so broad an effect to the 
decision in the Barrington case. The question of the exemp­
tion of the corporation and its property from taxation did not 
arise in that case, and there was no adjudication of that ques­
tion by its decision. Farrington was the owner of certain 
shares of stock in the bank, and the State and the county of 
Shelby each claimed the right, under the law, to assess taxes 
against him by reason of his ownership of those shares, at the 
same rate that taxes were assessed and levied upon other tax­
able property. He resisted the payment of the taxes upon 
the ground that by virtue of the exemption clause in the 
charter the bank, its franchise, its capital stock, and also the 
shares of stock of the individual stockholders, were subject to 
no taxation other than at the rate specified in the charter.

Although in setting forth the grounds of his resistance to 
the payment of the tax, Farrington stated that the bank, its 
franchise and its capital stock, were not subject to taxation, 
still that was not a material question. If the shares of stock 
owned by him were not subject to taxation in his hands, that 
was sufficient for him, and the question of the exemption of 
property of the corporation would not be involved. The
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corporation was not a party to the suit, and although in the 
opinion written upon the decision of the question whether 
the shares were liable to taxation in his hands, it may have 
rather been assumed that the stock was not subject to taxa­
tion as against the corporation, or that the whole stock was 
exempt in whosesoever hands it was, the matter actually 
decided was the exemption from taxation of these shares in 
the hands of the shareholders. In the suit that was insti­
tuted it was agreed that if in any event the decision was 
adverse to Farrington, judgment should be rendered against 
him for a certain number of dollars, the amount of the tax 
assessed against him, and if the decision should be in his 
favor, then the judgment was to be that the taxes were ille­
gally assessed, and that said shares of stock were to be 
exempt from all other taxation, except the one half of one 
per cent to the State, as provided for in the tenth section of 
the bank’s charter, and the collection of any further tax was 
to be enjoined. The trial court rendered a decree enjoining 
the collection of the tax, which was reversed by the Supreme 
Court of the State, on the ground that the shares of stock 
were not the property or thing exempted, and it was, there­
fore, adjudged that Farrington should pay to the State the 
sums of money assessed upon his shares. Farrington there­
upon sued out a writ of error, and coming into this court the 
judgment of the Supreme Court of Tennessee was reversed, 
and it was held that the charter tax was upon the shares of 
stock in the hands of its shareholders, and that they were 
consequently exempt from the payment of any further tax.

There are undoubtedly some expressions in the opinion of 
Mr. Justice Swayne which lend color to the idea that, in his 
belief, not only were the shares in the hands of the share­
holders exempt from any further taxation than that imposed 
by the charter, but that the property of the corporation was 
itself exempt from any taxation other than that provided for 
m that section ; the latter question, however, was not before 
the court and was not decided by it, and we are of opinion 
that, assuming that the charter tax was laid upon the shares 
of stock in the hands of the shareholders, the exemption from
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further taxation applies to the subject which was taxed under 
the charter, and is not of any greater scope, and that it would 
not, therefore, include the exemption from taxation of either 
the capital stock or the surplus, which is the property of the 
corporation itself. We come to this conclusion because of the 
fact, well established by the decisions of this as well as many 
state courts, that there is a clear distinction between the capi­
tal stock of a corporation and the shares of stock of such 
corporation in the hands of its individual shareholders. So 
separate are these properties, and so distinct in their nature, 
that the taxation of the one property is not the taxation of 
the other. This is no new doctrine, and the distinction be­
tween the two properties was recognized by the Supreme 
Court of Tennessee as long ago as in the case of the Union 
Bank v. State, 9 Verger, 490, decided in 1836. It was held 
that, under the clause of the charter there under consideration, 
any further tax on the capital stock than that which was pro­
vided for in the charter itself was void, but that the State 
might tax the shares of stock in the hands of individuals not­
withstanding the exemption from further taxation on the 
capital stock.

We do not admit the claim made by the counsel for appellee, 
that the Farrington case must have decided the exemption of 
the stock of the corporation, because in the case of Wickes v. 
State of Tennessee, (mentioned in a note to the Farrington 
case at page 690,) as is claimed, the exemption was of the cap­
ital stock of the corporation which was held nevertheless to 
come within the principle of the main case decided. There 
was no material difference in the meaning of the exemption 
clause in the various cases mentioned in the note to the Farring­
ton case. Those clauses were of substantially the same import 
as that in the Farrington case, and they are set forth in the 
dissenting opinion of Mr. Justice Strong at page 692 of the 
report. The whole court was of one opinion upon the subject, 
that there was no substantial difference in the extent of the 
exemptions contained in the several charters, although there 
was some difference in their phraseology, but the question was, 
as stated by Mr. Justice Strong, which of the parties was to
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receive the benefit of the exemption, namely, was it to be the 
corporation, or was it intended for the individual stockholder. 
It was upon that question that the court divided ; those in the 
minority believing that the exemption was intended in each 
case for the corporation, while the case as actually decided 
holds that the individual shareholder was entitled to the ben­
efit from the exemption, and there is no adjudication that that 
exemption extended also to the corporation and its property.

Other cases in this court are cited by counsel for the appel­
lee, which it is claimed are authority for their proposition of 
exemption of the corporate property from further taxation. 
Among them is the State Bank of Ohio v. Knoop, 16 How. 
369. The sixtieth section of the general banking law of the 
State of Ohio, passed in 1845, required the bank to set off six 
per cent of each semi-annual dividend made by it for the use 
of the State, which sum or amount so set off was to be in lieu 
of all taxes to which the company or stockholders therein 
would otherwise be subject. Subsequently, the State passed 
an act providing for other and different taxation. The bank 
refused to pay, whereupon the treasurer of the county brought 
an action to enforce payment of such tax, and it was claimed 
on the part of the treasurer that the provision in the general 
banking law, above mentioned, was not a contract fixing the 
amount of the tax, but was a law prescribing a rule of taxa­
tion until changed by the legislature. This court held that it 
was a contract, and that as the operation of the law providing 
for a different tax increased the tax upon the bank, it was 
protected by the terms of its contract, and was not bound to 
pay that increase. The claim was also argued in that case, on 
the part of the State, that it was not within the power of any 
legislature to tie up the hands of subsequent legislatures in 
the exercise of the powers of taxation, and hence the pro­
vision in question, if construed as an attempt to accomplish 
that end, must be held to be void. But it was held in this 
court that the legislature had the power to pass the act in 
question, and that the bank was entitled to be protected from 
any further or other taxation. The question, which of the 
two properties, the bank or the shares of stock in the hands
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of the shareholders, was liable to taxation was not in the case, 
and was not decided, but the language of the statute is totally 
different and much more comprehensive than the language of 
the charter now before the court. In the Ohio case the pay­
ment was to be in lieu of all taxes to which the company or 
the stockholders would otherwise be subject, embracing both 
propositions. The case is certainly no authority for the claim 
made on the part of this appellee.

The next case is that of Dodge v. Woolsey, 18 How. 331. 
This is substantially the same case as that just above men­
tioned, with the sole difference that the State in 1851 adopted 
a new constitution, in which it was declared that taxes should 
be imposed upon banks in the mode which an act subsequently 
passed in 1852 purported to carry out. An assessment was 
made upon the bank which would result in a larger tax than 
that provided for in the charter, and one of the shareholders 
in the bank commenced a suit in equity against the directors 
to prevent them from paying the tax, on the ground that the 
bank was exempt from any such payment, and that it would 
be a misapplication of the capital or profits of the bank if 
either were taken to pay such tax. This court again decided 
as to the validity of the contract in favor of the bank, and 
that there was no material distinction between the two cases 
arising from the fact that the State of Ohio had adopted a 
new constitution in the meantime, and under that had passed 
an act providing for a different method of assessing the prop­
erty of the bank. This was held to be wholly immaterial as 
having no effect upon the validity and binding force of the 
original contract for exemption contained in the charter of 
the bank.

The same question again came before this court in Jefferson 
Branch Bank v. Skelley, 1 Black, 436, the only purpose of 
which case seems to have been to ask of this court a reexam­
ination of the questions already decided and a reversal of its 
judgments already twice rendered. This was refused, and the 
opinion closed by citing the language of the Chief Justice in 
Knoop’s case as follows : “ I think that by the sixtieth section 
of the act of 1845, the State of Ohio bound itself by a con-
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tract to levy no higher tax than the one there mentioned 
upon the banks or stocks of banks organized under that law 
during the continuance of their charters. In my judgment, 
the words used are too plain to admit of any other construc­
tion.” Nothing in those cases, construing the charter of the 
Ohio bank, affords any countenance to the claim made here.

One other case from this court is cited, that of Gordon 
V. Appeal Taxe Court, 3 How. 133, 147. The question in that 
case depended upon the constitutionality of a tax imposed by 
the legislature of Maryland in 1841, it being alleged to be in 
violation of a contract made by the legislature in 1821. The 
legislature of Maryland in 1821 continued the charters of 
several banks to the year 1845, upon condition that they 
would make a road and pay a school tax, and it was provided 
that if any banks should accept and comply with the terms 
and conditions of the act the faith of the State was pledged 
not to impose any further tax or burden upon them during 
the continuance of their charters under the act. Subsequently 
a tax was levied upon the stockholders as individuals, accord­
ing to the amount of their stock, and it was held that by the 
legislation of 1821 continuing the charters of the banks upon 
conditions which had been accepted and performed by the 
banks, a contract was created relating to something beyond 
the franchise, and that it exempted the stockholders from the 
tax which the State endeavored to levy upon them thereafter.

This case lends some color to the claim made by the appellee, 
and yet we do not think it is decisive in favor of that claim. 
It was a peculiar case. The banks were all in existence, and 
the question was in regard to their accepting a condition upon 
compliance with which their charters were to be extended. 
The act of acceptance, it was stated, would be that of the 
individual shareholders. The tax was on the shares, and the 
question which was made was whether the act of the legislat­
ure of Maryland of 1841, in imposing a tax upon those shares, 
impaired the obligation of the contract theretofore entered 
into between the bank and the State of Maryland. There 
were two classes of banks, designated as the old and new 
banks. The old were those which were chartered previous to
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the year 1821, and the new those which were chartered after 
the year 1830, and taxes had always, since the incorporation 
of the banks, been assessed upon their real and personal prop­
erty in all the cities and counties of the State in the same 
manner as upon property of the same kind belonging to indi­
viduals, and they had always been paid by the banks up to 
this time. Mr. Justice Wayne in the course of his opinion 
puts the question : “ Does it (the act in question) exempt the 
respective capital stocks of the banks, as an aggregate, and 
the stockholders from being taxed as persons on account of 
their stock? We think it does both. The aggregate could 
not be taxed, without its having the same effect upon the 
parts, that a tax upon the parts would have upon the whole. 
Besides, the legislature, in proposing the terms and conditions 
of the act, used the word ‘ banks ’ with reference to the con­
sent or acceptance of the act being given by the stockholders, 
according to a fundamental article of their charters. The 
acceptance of the act could only be made by the stockhold­
ers. They did accept, and the State recognized it as the act 
of the stockholders. It could not have been given or been 
recognized in any other way. True it is, that when accepted 
and recognized, it became a contract with the banks. But its 
becoming a contract with the banks determines of itself noth­
ing. We must look in what character or by whose assent it 
was to become a contract with the State, to ascertain the in­
tention of the legislature in making the pledge, ‘that upon 
any °f the aforesaid banks accepting of and complying with 
the terms and conditions of this act, the faith of the State is 
hereby pledged not to impose any further tax or burden upon 
them during the continuance of their charters under this act.’ ”

The Justice then proceeded in the opinion to discuss the 
question as to what was meant by the language of exemption, 
and it was claimed that by reason of the peculiar nature of 
the act of acceptance, which was that of the stockholders as 
distinguished from the corporate action of the bank by the 
board of directors, the exemption was offered and directed to 
that authority which could accept the condition and perform 
it, namely, the stockholders themselves, and hence it was
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worked out that the meaning of the legislature, under the cir­
cumstances of that case, was to exempt from further taxation 
the shares of stock in the hands of the shareholders. An ex­
amination of this case shows that the question of the exemp­
tion of both the corporation and the shareholders did not 
technically arise, although in the course of his opinion Mr. 
Justice Wayne gives an exemption to both, as above quoted. 
That case has been the subject of criticism in several instances, 
notably in the case of People v. Commissioners, 4 Wall. 244, 
and in New Orleans City dec. Co. v. New Orleans, 143 U. S. 
195, and cases therein cited. Giving to the Gordon case the 
full weight of authority for the point actually decided, it does 
not hold that language, such as we have in the case under 
consideration, operates to exempt both the capital stock of 
the corporation and the shares of stock in the hands of its 
shareholders from all taxation beyond that mentioned in the 
charter, and we are entirely unwilling to unnecessarily extend 
the authority qf that case so as to cover the question here. 
Long after that case was decided this court in many cases, not­
ably that of Van Allen v. Assessors, 3 Wall. 573, and People 
v. Commissioners, 4 Wall. 244, recognized the separate and 
distinct character of the two properties, the capital stock and 
the shares thereof in the hands of individual shareholders, 
and such separate property in our opinion is strong proof of 
the limitation of the exemption to the property which is taxed.

Another case decided in this court is that of Bank v. Ten­
nessee, 104 U. S. 493. That was a case where the questions 
arose under this same general statute of exemption. The tax­
ing authorities had taxed the bank on all its real estate, con­
sisting of its banking house, a portion of which only it used 
for the transaction of its own business and it rented the bal­
ance, and it was taxed also for three other pieces of real estate 
bid in by it upon sales under trust deeds to secure indebted­
ness. The charter provided that the bank might “purchase 
and hold a lot of ground for the use of the institution as a 
place of business, and at pleasure sell and exchange the same, 
and may hold such real or personal property or estate as may 
be conveyed to it to secure debts due the institution, and may
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sell and convey the same.” The Supreme Court of the State 
held that while the bank was not liable to be taxed on that 
portion of its building used by it for the transaction of its 
business, it was liable for the taxes on the remainder, and also 
on the other real estate purchased by it. The bank appealed 
from the decree of the state court, claiming an exemption 
of the entire property from taxation under its charter. The 
State did not appeal, although the decree of the court held a 
portion of the property non-taxable. It will thus be seen that 
the only question open for review here was, whether the por­
tion actually taxed was exempt, and this court was of the 
same opinion as the Supreme Court of Tennessee, and held 
that as to the portion of the property not used for banking 
purposes, and as to the other real estate of the bank, it was 
not exempt from the payment of a tax thereon. The fact of 
the exemption from taxation of that portion of the property 
used by the bank in its business seems to have been assumed 
without argument or decision by this court. There is nothing 
in that case which affords support to the contention here.

Nor is there anything in the case of Tennessee v. Whitworth, 
117 U. S. 129, tending to show that the court in the case of 
Tarrington v. Tennessee, 95 U. S. 679, held that the exemption 
covered both properties, the corporation and the shares. Mr. 
Chief Justice Waite in the Whitworth case, on page 136, said 
in speaking of the Tarrington case, that the question was 
whether the clause in the charter, there quoted, exempted the 
shares in the hands of the stockholders from any further taxa­
tion by the State. He said : “The court, three Justices dis­
senting, held that it did, because, as the charter tax was laid 
on each share subscribed, the further exemption must neces­
sarily have been of the shares in the hands of the holders, 
although the tax as imposed was payable by the corporation. 
In all cases of this kind the question is as to the intent of the 
legislature, the presumption always being against any surren­
der of the taxing power.” No comfort can be extracted from 
the remarks of the Chief Justice as even tending to show that 
the exemption clause covered both the property of the cor­
poration and the shares of stock in the hands of individual
shareholders.
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We have found no case in this court which is authority for 
the proposition, that language, such as is under consideration in 
this case, exempts from further taxation both the capital stock 
of the corporation and the shares of stock in the hands of in­
dividual shareholders. As the Farrington case decides that 
this language does import that the charter tax is laid upon the 
shares in the hands of individual shareholders, and that those 
shares are exempt from further taxation, that question is set at 
rest, and there being nothing in any case which extends that 
language to both properties, we hold that when it is made 
applicable to the separate shares in the hands of individual 
shareholders, it does not apply to or cover the case of the 
capital stock of the corporation, and that such stock is liable 
to be taxed, as the State may determine.

This determines the liability of the capital stock of the 
Union and Planters’ Bank to taxation, and of course it overrules 
any claim on the part of that bank for exemption from taxa­
tion of its surplus or accumulated profits. The question 
whether such surplus could be taxed if the capital stock itself 
were to be regarded as exempt has also been decided in the 
preceding case of the Bank of Commerce. The decree of the 
Circuit Court must, therefore, be

Reversed, and the cause remanded to that court with direc­
tions to dismiss the bill with costs.

Me. Justice White dissented.

MERCANTILE BANK u TENNESSEE, FOR THE 
USE OF MEMPHIS.

ERROR to THE SUPREME COURT OF the STATE OF TENNESSEE.

No. 676. Argued January 20, 21, 22,1896. — Decided March 2,1896.

A judicial sale and conveyance, made under order of court, of the franchises 
of a corporation whose taxation is limited by the act of the legislature 
of the State incorporating it to a rate therein named, carries to the pur- 
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chaser, (if anything,) only the franchise to be a corporation ; and a cor­
poration organized to receive and receiving conveyance of such franchises, 
is not the same corporation as the original corporation, and is liable to 
taxation according to the constitution and laws of the State in force at 
the time of the sale, or which may be subsequently adopted or enacted, 
and is not entitled to the limitation and exemption contained in the origi­
nal act of incorporation.

This also was a bill filed by the State of Tennessee 
against the Mercantile Bank for the purpose of collecting 
taxes alleged to be due plaintiff below under the statutes of 
that State.

The bill alleged that the legislature of Tennessee, by an act 
passed February 29, 1856, incorporated the Gayoso Savings 
Institution, and by the third section of the act it was provided 
that the institution should “ pay to the State an annual tax of 
one half of one per cent on each share of the capital stock, 
which shall be in lieu of all other taxes.” The company, as 
complainants allege, was duly organized under the act of in­
corporation, at what date it is not known, but at all events 
it was engaged in a general banking business in the city of 
Memphis from a date as early as 1856 down to the year 1869. 
In that year the institution failed, and a bill was filed by its 
president, John C. Lanier, in the proper court, for an adminis­
tration of the affairs of the company as an insolvent corpora­
tion under the laws of the State. In the course of the 
proceedings one E. B. McHenry was appointed receiver of 
the assets of the company by the court, and on the 11th day 
of June, 1880, the court directed the receiver to sell the 
charter of the company. On the 28th of June of that year 
the receiver did sell the charter at public auction for the sum 
of $201, to Julius A. Taylor, and the sale was afterwards duly 
reported to and confirmed by the court. On the 26th of March, 
1881, the legislature of the State passed an act changing the 
name of the company to that of the Mercantile Bank, and 
thereupon Mr. Taylor undertook to sell the charter to John 
R. Godwin and others, who organized the bank with a capital 
stock of $200,000. Since the year 1885 the company has been 
carrying on a general banking business in the city of Memphis, 
claiming to be organized under and to have all the rights, privi-
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leges, and immunities originally granted to the Gay oso institu­
tion, and that by virtue of this claim neither the defendant 
company nor its shareholders had paid any taxes whatever to 
the State, county, or municipality since its organization, except 
the one half of one per cent as provided in the charter.

Complainant charged that it was wholly incompetent to sell 
the charter of the Gayoso Savings Institution, and that the de­
fendant company had no right or title thereto, and especially 
that it had no rightful claim to immunity from taxation as con­
tained in that charter, and it is averred that all the stock of 
the defendant company was subscribed for and issued since 
the adoption by the State, on May 4,1870, of the constitution 
of that year. For the year 1891 the capital stock of the com­
pany was assessed at a valuation of $160,000. The bill then 
further alleged the various statutes of the State of Tennessee 
providing for the assessment of shares or of the capital stock 
of corporations, and various other allegations were made tend­
ing to show a valid assessment either upon the capital stock 
or the shares of stock in the hands of shareholders, if the 
claim for exemption was not well founded. It prayed for a 
discovery of the names of the shareholders, and that the court 
may determine whether the corporation or the shareholders 
have any immunity from taxation under the charter of that 
company ; and that complainants have a decree against the 
defendant corporation for such taxes, with interest, etc.

To that bill the defendants filed a demurrer, and as grounds 
thereof stated that the defendant, the Mercantile Bank, was 
treated and sued in the proceeding as a corporation organized 
under the 'charter above mentioned, and exercising all the 
powers and franchises conferred by it and in the enjoyment 
of the privileges and immunities bestowed by it, and that, 
therefore, the complainants cannot treat the defendant as a 
corporation under such charter and at the same time deny 
its right and title thereto ; that it could not treat the defend­
ant as a corporation under that charter and then deny the 
existence of the charter ; that it could not sue the said defend­
ant as a corporation under the charter for the purpose of 
imposing burdens on it, and then deny the benefit of the
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privileges and immunities conferred thereunder; that if the 
Mercantile Bank had no right or title to the charter, and 
if the charter was destroyed and ended by the judicial pro­
ceedings referred to, then there was no such corporation as 
the Mercantile Bank, and the business conducted under that 
name was a mere partnership, and the bill should have been 
filed against the persons composing such partnership. Another 
ground of demurrer was, that it appeared in the third section 
of the charter above mentioned, under which the bank was 
organized, and it appeared on the face of the bill, that the 
bank was to pay to the State an annual tax of one half of 
one per cent on each share of capital stock, which was to 
be in lieu of all other taxes, and that this constituted a 
contract between the State on the one side and the bank 
or shareholders on the other, under which both the capital 
of the bank and the shares of stock in the hands of the 
shareholders were exempt, and that the various acts of the 
legislature subsequent to the grant of that charter and pro­
viding for the assessment of the shares of stock in corpora­
tions, if applied to the defendant corporation, impaired the 
obligations of the contract, and were in conflict with section 
10, article I of the Constitution of the United States, and 
were void.

This demurrer was overruled, with leave to insist upon the 
grounds thereof upon the hearing.

Complainants then, by leave of court, filed their amended 
and supplemental bill, adding various allegations not material 
to here notice, except that it was stated that by a stipulation 
between the parties the defendant corporation had assumed 
the payment of any liability that might be established against 
the shareholders therein, and that the defendant C. Hunter 
Raine should be made a defendant in his capacity as a 
shareholder, and that whatever liability should be established 
against him should be taken as established against all the 
shareholders in the defendant corporation, and that the lia­
bility of all those established should be assumed by the 
defendant corporation.

To avoid the labor and expense of taking proof and to
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bring the case to a final hearing, the parties then agreed 
upon certain facts, among which were the following: The 
charter of the Gayoso Savings Institution and all amend­
ments thereto referred to in the pleadings are set forth in 
the statement. The first section of the charter named cer­
tain individuals, and it was enacted that they and their 
associates and successors “be, and they are hereby, created 
a body politic and corporate by the name and style of the 
Gayoso Savings Institution, and by that name shall have 
succession,” etc. Provision is then made for subscription for 
the capital stock, which is to be divided into shares of $50 
each, and when 200 shares shall have been subscribed and the 
sum of one dollar per share paid thereon the shareholders 
may meet and elect five directors. The third section contains 
the exemption clause, which, as therein set forth, is as follows : 
“ Said institution shall have a lien on the stock for debts due 
it by the shareholders, before and in preference to other 
creditors, except the State for taxes, and shall pay to the 
State an annual tax of one half of one per cent on each share 
of capital stock, which shall be in lieu of all other taxes.” 
Section 4 granted to it the usual banking privileges as therein 
set forth. An amendment to this charter, passed March 26, 
1881, changed the name of the Gayoso Savings Institution« to 
the Mercantile Bank of Memphis. The statement also shows 
who were the owners of the capital stock of the Gayoso Sav­
ings Institution at the time of the commencement of the suit 
of John C. Lanier against the institution, mentioned in the 
original bill.

It is also stated that on the 5th day of March, 1881, Julius 
A. Taylor (the purchaser of the charter at the receiver’s sale 
in June, 1880,) and eight other persons, who were associated 
with him, held a meeting as stockholders of the Gayoso Savings 
Institution, the minutes of which meeting are therein set out. 
The minutes set forth that on the 5th day of March, 1881, a 
meeting of the stockholders of the Gayoso Savings Institution 
was held in Memphis, at which certain stockholders were 
present and who were therein named, and that one of them 
was elected chairman of the meeting, and he reported that
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the requisite number of shares, 200, had been duly subscribed 
to as follows, (giving the names of the subscribers,) and that 
the sum of one dollar per share each had been paid in. It 
was then moved and seconded to proceed to the election of 
six directors, which was carried, and such directors were then 
elected. Just before the time of this meeting the parties 
therein named signed and executed a stock subscription 
paper, which is in the following words: “We, the under­
signed, agree to take stock in the Gayoso Savings Institution 
of Memphis, Tennessee, to the amount set opposite our 
respective names, and to pay the same in such manner as 
may be ordered by the board of directors, having this day 
paid in the sum of one dollar on each share.” (Here follow 
the names of the subscribers.) These are the “ stockholders” 
who are mentioned in the minutes of the stockholders’ meet­
ing. It is stated that this organization of the institution was 
continued regularly and without intermission, but without the 
actual transaction of any banking business until 1883, and 
that in April, 1883, the said Julius A. Taylor and his associ­
ates transferred their stock in the corporation, by regular and 
proper transfer of the certificates of stock, to John R. Godwin 
and his associates, and on April 17, 1883, John R. Godwin 
and his associates, at a stockholders’ meeting of said corpora­
tion, increased the capital stock to $200,000, and began a 
regular banking business under said charter, and said corpo- 
ration has, under that organization, continued said banking 
business down to the present date, with the same capital 
stock of $200,000.

The regularity of the organization from the 5th day of 
March, 1881, the date when Julius A. Taylor and his eight 
associates held the stockholders’ meeting above mentioned, 
is not questioned. Of the $200,000 capital stock which was 
issued by John R. Godwin and his associates on the 17th of 
April, 1883, $180,000 was new stock, which was divided 
between said John R. Godwin and his associates. The 
Gayoso Savings Institution from the time it was originally 
organized under its charter in 1856 to the date when the bill 
was filed in the case of John C. Lanier and others in 1869,
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regularly paid year after year to the State of Tennessee the 
commutation tax mentioned in its charter of one half of one 
per cent on each share of capital stock, and since the 5th day 
of March, 1881, the defendant corporation, under the name of 
the Gayoso Savings Institution and the Mercantile Bank, has 
constantly paid said commutation tax to the State down to 
this date. It is further stated that the defendants can pro­
duce no evidence of the payment of said commutation tax 
during the interval above shown. Proper copies of the decree 
of sale of the charter in the case of John C. Lanier against 
the Gayoso Savings Institution, the receiver’s report of the 
sale and the decree confirming the same are set forth in the 
agreed statement, and it is admitted that a part of the papers 
in that case are lost or mislaid and cannot be found.

It was further admitted that on June 10, 1880, the receiver 
in the case of Lanier v. The Gayoso Savings Institution, filed 
a petition in the case asking for instructions as to what should 
be done with the charter. The petition was lost and no copy 
could be found. It was stated that there was never any trans­
fer of the certificates of stock from the old stockholders in the 
Gayoso Savings Institution to Julius A. Taylor and his asso­
ciates, unless as a matter of law such transfer can be made out 
as the legal effect of the facts above stated. With one or 
two exceptions all the old stockholders in the Gayoso Savings 
Institution were residents of the city of Memphis and the 
State of Tennessee, and none of them ever claimed any in­
terest in the charter or the business being conducted there­
under or in the stock issued thereunder after the sale of the 
charter to the said Julius A. Taylor. It was alleged that 
“the defendants contend that the legal effect of the facts 
herein stated and of the steps taken in said case of John C. 
Lanier v. The Gayoso Savings Institution, as set forth above, 
was to make a legal transfer of the stock in said Gayoso 
Savings Institution from the persons who owned the same at 
the time said bill was filed in said case to the said J. A. Taylor 
and his associates and their successors. This proposition is 
denied by complainants, and the question is submitted for 
decision to the court.” Further facts in relation to the assess-
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ment of stock are also set forth, as are also certain cross-bills 
filed by certain depositors in the bank against Lanier, and 
others who were officers and directors in the bank, alleging 
fraud on their part in the reception of deposits and in the 
payment of certain debts or claims. Upon this agreed state­
ment of facts and the bill and supplemental bill and demur­
rer the parties went to trial.

The decree in the chancery court was in favor of plaintiffs 
in error on all points. An appeal was taken by the State to 
the Supreme Court. That court reversed the decree of the 
chancery court, and held that the plaintiffs in error were not 
entitled to the immunity from taxation contained in the third 
section of the charter passed in 1856, and gave a decree against 
the shares of stock and surplus for the full amount of the taxes 
claimed by the city and county from the year 1888 down. 
The defendants below sued out a writ of error from this court, 
and assigned as ground of error that the judgment of the 
court should have been in their favor, denying the right of 
the State or city to recover any taxes from either the corpora­
tion or shareholders because of the immunity from taxation 
granted to them by the third section of the charter, and that 
a denial of that right deprived the defendants below of the 
immunity guaranteed to them by the contract contained in 
the third section of the charter, and that the tax laws affirmed 
to be valid against them are repugnant to the contract pro­
vision of the Constitution of the United States. As a second 
ground of error, it was stated that the court erred in denying 
to the corporation, plaintiff in error, an exemption from taxa­
tion on its surplus and undivided profits. And the third 
ground was stated to be error of the court in adjudging a 
liability of the corporation, plaintiff in error, to pay the privi­
lege tax mentioned therein on the same ground of immunity 
granted to it by the third section of the charter.

Mr. T. B. Turley, (with whom was Mr. L. JE. Wright on the 
brief,) for plaintiffs in error.

Mr. 8. P. Walker, (with whom was Mr. C. W. Metcalfe- 
Mr. F. T. Edmondson on the brief,) for defendant in error.
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Mk. Justice Peckham, after stating the case, delivered the 
opinion of the court.

By the original charter granted to the Gayoso Savings In­
stitution in 1856, under which an organization was effected 
and the institution did business for many years, an exemption 
was granted to it similar to that granted in the case of the 
Bank of Commerce, just decided, ante, 134. That exemption 
was applicable to the shareholders upon their shares of stock, 
and did not apply to the capital stock of the institution. The 
shareholders in this case have been assessed at a greater rate 
than is permitted by the third section of the charter in ques­
tion, and the assessment would, therefore, be void if that sec­
tion is applicable to this case.

The corporation plaintiff in error can make title to the 
charter in question only by virtue of the sale thereof under the 
decree in the suit of Lanier against the Gayoso Savings Insti­
tution, which was commenced in 1869. There is not a parti­
cle of evidence which in terms shows the transfer of the shares 
of stock in that institution owned by its shareholders at the 
time when the charter was sold, nor is there any evidence 
from which such transfer of stock by those shareholders to 
Taylor and his associates can properly be inferred; neither 
they nor their assignees of the charter can claim to be the 
same original corporation by reason of any previous purchase 
of specific shares held by the former shareholders. The record 
shows that the receiver was ordered “ to sell at public auction 
to the highest bidder for cash the charter of the Gayoso Sav­
ings Institution, together with all the rights and privileges 
thereunder.” It was the charter which the receiver assumed 
to sell and which alone he did sell, and not any specific shares 
of stock. The report of the receiver shows that under that 
order, which was made on the 11th of June, 1880, he adver­
tised the charter of the Gayoso Savings Institution for sale on 
the 29th day of June, 1880, “ together with all rights, privi­
leges and franchises thereunder,” and that on the last named 
day the charter was struck off and sold to Julius A. Taylor 
at and for the sum of $201, “ his being the highest, best and
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last bid ; that such bid was followed by paying to the receiver 
the amount of same in cash, which the receiver holds subject 
to the order of the court.” On the 21st of July, 1880, 
the chancellor made a decree, in which it is stated that the 
cause “ came on to be further heard on the report of sale by 
the receiver filed herein, which is in words and figures follow­
ing : [Here insert report ;] and there being no exception to 
said report, the same is in all things confirmed, and the title 
to the charter of the Gay oso Savings Institution, with all the 
powers,privileges and franchises thereunto belonging, is hereby 
vested in J. A. Taylor, his heirs and assigns.” This citation 
from the record is clear evidence of what the transaction pur­
ported to be. There is no mention or hint of any assignment 
or transfer of the shares of stock to the purchaser of the 
charter by the then owners of such shares, and it seems to be 
quite clear that none such was ever made. At any rate, there 
is not the slightest proof upon the subject showing affirma­
tively that it was made. At the time of the sale of the charter 
under the decree in the Lanier suit the constitution of Tennes­
see had been adopted by the people in 1870, and since that 
time has been in full force and operation. That constitution 
prohibited exemptions from taxation, and provided that all 
property, real, personal or mixed, should be taxed, excepting 
such as in explicit terms was exempt, stating what property 
might be and what should be exempt from taxation, and 
directing that all the rest shall be taxed.

We may inquire now, what was the effect of the sale of the 
charter under the decree in the Lanier case ? We have been 
referred to no statute authorizing the sale of charters of cor­
porations circumstanced as the Gay oso Savings Institution 
was at the time of this sale, and it is questionable, to say the 
least, whether any title to the charter passed by the proceed­
ings under the decree in the Lanier case. In order to show 
the existence of a contract of exemption the corporation plain­
tiff in error must connect itself with and show that it or its 
shareholders are entitled to the benefit of the provision of 
exemption contained in the charter of 1856. Certainly no 
greater power was exercised by the court of chancery in de-



MERCANTILE BANK v. TENNESSEE. 171

Opinion of the Court.

creeing the sale of the charter in the Lanier suit than would 
have been the case had a statute existed providing for the 
mortgaging of the charter, and its subsequent sale at foreclos­
ure, on breach of condition named in the mortgage. Such a 
sale, it has been held, does not transfer to the purchaser the 
franchise to be a corporation, but only the right to reorganize 
as a corporation, subject to the laws, constitutional and other­
wise, existing at the time of the reorganization. Memphis & 
Little Rock Railroad v. Railroad Commissioners, 112 LT. S. 
609. The franchise to be a corporation is distinguished from 
the franchise to exercise as a corporation the banking powers 
named in this charter. The exemption from taxation con­
tained in the third section of the act of 1856 was a personal 
privilege in favor of the corporation therein specifically referred 
to, and it did not pass with the sale of that charter, and there 
is no express or clear intention of the law requiring that ex­
emption to pass as a continuing franchise to the purchaser 
thereof. Morgan v. Louisiana, 93 U. S. 217; Wilson v. 
Gaines, 103 U. S. 417 ; Louisville de Nashville Railroad Co. 
v. Palmes, 109 U. S. 244. In the face of the constitutional 
provision prohibiting exemption, it can still less be claimed that 
the sale of the charter carried the exemption. All that Mr. 
Taylor and his associates could have acquired by the purchase 
of the charter, after the adoption of the constitution of 1870, 
if they acquired anything, were the rights and privileges men­
tioned in the charter, and subject to the provisions of the con­
stitution and laws existing at the time of such purchase.

The meeting of Julius A. Taylor and his eight associates on 
the 5th of March, 1881, was nothing more than an attempt to 
reorganize by reason of the sale to Taylor under the decree 
in the Lanier suit. Immediately prior to the organization of 
that meeting, Taylor and his associates had subscribed for and 
agreed to take stock in the Gayoso Savings Institution of 
Memphis, Tennessee, to the amount set opposite their respec­
tive names, and to pay the same in such manner as might be 
ordered by the board of directors, having that day paid in the 
sum of one dollar on each share. These subscribers for stock 
at once held a meeting, assuming to act as stockholders of the
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Gayoso Savings Institution, and attempting to reorganize that 
institution by virtue of the purchase of the original charter, 
and they assumed by these proceedings to become an organ­
ization and corporation known as the Gayoso Savings Insti­
tution. It is, at least, very doubtful whether they succeeded 
in this way in accomplishing that purpose. However that 
may be, they claimed to be and assumed to act as a corpora­
tion known by that name, and there was, so far as appears, 
no other corporation of that name and no other proceeding 
on the part of any one claiming to be that corporation or to 
have any rights therein. Assuming to act as a corporation 
by the name of the Gayoso Savings Institution of Memphis, 
Tennessee, is by no means the same as being in fact the original 
corporation whose charter they purchased and whose corpo­
rate name they took. So far, by their action they had not 
become a corporation at all, but were simply assuming to be 
one. The legislature, however, passed an act on the 26th of 
March, 1881, changing the name of the Gayoso Savings Insti­
tution, which these stockholders claimed and assumed to be, to 
the name of the Mercantile Bank of Memphis, and thus recog­
nized them as a corporation, and from that time the corpora­
tion continued regularly and without intermission until 1883, 
when Taylor and his associates transferred their stock, by 
regular and proper transfer of the certificates of stock, to 
John R. Godwin and his associates, who, since the 17th of 
April, 1833, have been doing a regular banking business under 
the charter down to the present time. They are the succes­
sors of the purchasers of the charter, and have been substan­
tially recognized as a corporation by the legislature.

It may thus be that the corporation plaintiff in error is in 
fact organized and doing business under the genetai provi­
sions of the charter of 1856 by virtue of the sale of the char­
ter and the recognition of the legislature, and exercising the 
banking franchise and other rights granted therein to the 
original shareholders, but not as the identical corporation 
originally incorporated, and for that reason it is without the 
immunity from taxation contained in the third section of the 
charter. There is nothing, therefore, legally inconsistent in
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treating the corporation of plaintiff in error as a corporation 
doing business by virtue of the charter of 1856, and the legis­
lative recognition accorded to Taylor and his associates in 
1881, while at the same time the exemption contained in that 
same charter is held not to have passed by any of the pro­
ceedings above mentioned. This view of the case disposes of 
the objection taken by plaintiff in error to the position of the 
State as being inconsistent in that it assumes by taxing the 
corporation plaintiff in error or its shareholders and by its 
bill of complaint in this suit to treat the former as a corpora­
tion, while at the same time denying it the exemption con­
tained in the third section of the act of 1856. We agree that 
the bill of complaint and the supplemental bill in, this suit 
both proceed upon an implication that the corporation plain­
tiff in error is actually a corporation under the provisions of 
the charter of 1856 alone, and that it has no other charter 
under which to justify its corporate existence than the one 
just named ; but for the reasons already given, the attitude 
of the State is not inconsistent in treating the plaintiff in 
error as a corporation, and at the same time denying to it any 
title to the exemption claimed. The corporation may exist 
under and by virtue of the purchase of the charter at the 
receiver’s sale, and the legislative recognition and the assump­
tion of the State that it is a corporation, and yet not have 
the title to the exemption, because it is not in fact or in law 
the same corporation originally incorporated.

The judgment must be
Affirmed.

Me. Justice White concurred in the result.

Mercantile Bank v. Tennessee and Shelby County, No. 
677, by stipulation, abides the event of the foregoing case.
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PHŒNIX FIRE AND MARINE INSURANCE COM­
PANY v. TENNESSEE.

ERROR TO THE SUPREME COURT OF THE STATE OF TENNESSEE.

No. 269. Argued January 20, 21, 22,1896. — Decided March 2,1896.

A state statute granting to a company incorporated by it “ all the rights and 
privileges ” which had been granted by a previous statute of the State to 
another corporation, does not confer upon the new company an exemp­
tion from taxation beyond a defined limit which was conferred upon the 
other company by the act incorporating it.

The ruling of the highest court of a State, in a suit to recover taxes alleged 
to be due, concerning the effect to be given to a former judgment of the 
same court as to the liability of the same parties to pay similar taxes pre­
viously assessed, is not subject to review by this court.

The case is stated in the opinion.

Mr. B. Μ. Estes for plaintiffs in error.

Mr. S. P. Walker, (with whom was Mr. F. T. Edmondson 
on the brief,) for defendant in error.

Mr. JusTicE Peckham delivered the opinion of the court.

This was a bill filed by the plaintiffs below in the Chancery 
Court of Tennessee for Shelby County, in October, 1891, to 
recover taxes alleged to be due from the corporation, plaintiff 
in error, or its stockholders, to the city of Memphis for the 
years 1888 to 1891, inclusive. The complainant’s bill alleged 
that neither the defendant company nor its shareholders had 
any immunity from taxation, and that if any such immunity 
existed it could not operate to protect both the shareholders 
and the capital stock. Judgment was accordingly prayed in 
the alternative against the corporation or the stockholders ac­
cording as the taxes might be held to have been laid upon 
one or the other. A demurrer was interposed to the bill, 
which was sustained in the court below, but upon appeal to
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the Supreme Court, that judgment was reversed. Memphis v. 
Phœnix Insurance Co., 7 Pickle, 566. The latter court held 
that the charter of the company contained no immunity from 
taxation, and that both its shares of stock and capital stock 
were subject to the taxing power of the State and municipality. 
The case was thereupon remanded to the court below for fur­
ther proceedings. It having been determined by the Supreme 
Court that the complainant upon the allegations of the bill 
was entitled to a discovery of the names and residences of 
the stockholders, a stipulation was entered into between the 
parties to avoid the necessity of the discovery, by which it 
was agreed that the corporation would assume any liability 
that might be established against the stockholders, and that 
a decree might be entered accordingly, and that the defend­
ant Johnson should be made a defendant in his capacity of a 
stockholder and as the representative of all the others.

By its answer the defendant company claimed immunity 
from taxation both for itself and its shareholders, and also 
set up a plea of res judicata, and alleged various objections 
to the validity of the several assessments upon which com­
plainant claimed taxes due to the' State. The case was duly 
tried, and judgment for the complainant was rendered by 
the trial court, in which it was adjudged that by the charter 
neither the defendant company nor its shares of stock had any 
immunity from taxation, and that both were, for the years 
mentioned in the bill, subject to the taxing power of the 
State. The court decided the Federal question made by the 
defendants below against them, and adjudged that the state 
tax laws set up in the record, under which the taxes were 
levied, were not violative of the Constitution of the United 
States, or void as claimed by the defendants. This judgment 
was in substance affirmed by the Supreme Court, and the de­
fendants below sued out a writ of error, and the record is now 
here for review.

The question first arising is as to the correctness of the 
judgment holding that the plaintiffs in error were not en­
titled to any immunity from taxation either as to the capital 
stock or the shares of stock in the hands of stockholders. The
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following are the facts : The Bluff City Insurance Company 
of Memphis was duly incorporated by an act of the legislature 
of Tennessee, and by section ten of the act of incorporation it 
was enacted “that said company shall pay to the State an 
annual tax of one half of one per cent on each share of the 
capital stock subscribed, which shall be in lieu of all other 
taxes.” On the 20th day of March, 1858, the legislature of 
Tennessee incorporated the De Soto Insurance Company, and 
that charter was amended on the 30th of March, 1860, and by 
section eleven of that act “ all the rights, privileges and im­
munities ” of the Bluff City Insurance Company were granted 
to the De Soto Insurance Company. On the 11th day of 
March, 1867, the legislature incorporated the Washington 
Fire and Marine Insurance Company of Memphis, Tennes­
see, and by that act “all the rights and privileges” (omitting 
the word “ immunities ”) of the De Soto Insurance Company 
of Memphis, Tennessee, granted to it in its charter or amend­
ments were granted to the Washington Fire & Marine Insur­
ance Company, above named, and by the act of the legislature, 
approved March 28, 1881, the name of the Washington Fire 
& Marine Insurance Company was changed to the Phoenix 
Fire & Marine Insurance Company of Memphis, Tennessee, 
being the plaintiffs in error. The act of incorporation and 
the amendments thereto were duly accepted by plaintiff in 
error and its stockholders, and since that time the business 
of fire and marine insurance has been conducted by it in Mem­
phis, under the last corporate name.

It will thus be seen that the Bluff City Insurance Company 
was to pay to the State a certain annual tax on each share of 
capital stock subscribed, which was declared to be in lieu of 
all other taxes, and the question is now presented, whether by 
virtue of these various statutes the plaintiff in error was 
granted an immunity from taxation to the same extent as 
that given to the Bluff City Insurance Company and to the 
De Soto Insurance Company. Is immunity from taxation 
granted to plaintiff in error under language which grants 
“all the rights and privileges” of a company which has such 
immunity? In statutes, as is sometimes the case in legal
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documents, more words are occasionally used than are neces­
sary to convey the meaning of those who passed the statute 
or executed the document, and it may happen that this very 
excess of verbiage tends to confuse rather than to enlighten 
one as to the meaning intended. The words “ rights, privi­
leges and immunities” when used in a statute of the kind 
under consideration are certainly full and ample for the pur­
pose of granting an exemption from taxation contained in the 
first or original statute, and when in granting to still another 
company certain rights the word “ immunities ” is dropped, its 
absence would seem and ought to have some special signifi­
cance. In granting to the De Soto company “ all the rights, 
privileges and immunities ” of the Bluff City company, all words 
were used which could be regarded as necessary to carry the 
exemption from taxation possessed by the Bluff City com­
pany, while in the next following grant, that of the charter 
of the plaintiff in error, the word * immunities ” is omitted. 
Is there any meaning to be attached to that omission ? And, 
if so, what ? We think some meaning is to be attached to it. 
The word “ immunity ” expresses more clearly and definitely 
an intention to include therein an exemption from taxation 
than does either of the other words. Exemption from taxa­
tion is more accurately described as an “ immunity” than as a 
privilege, although it is not to be denied that the latter word 
may sometimes and under some circumstances include such 
exemption. It must always be borne in mind in construing 
language of this nature that the claim for exemption must be 
made out wholly beyond doubt ; for, as stated by Mr. Justice 
Harlan, in Chicago, Burlington & Kansas City Bailroad v. 
®uffey, 120 U. S. 569, 575 : “ It is the settled doctrine of this 
court that an immunity from taxation by a State will not be 
recognized unless granted in terms too plain to be mistaken.” 
See also Wilmington & Weldon Bailroad y. Alshrook, 146 
U. S. 279. In leaving out a word which, if used, would be 
regarded as specially and particularly including an exemption 
from taxation granted to another company, it seems to us 
that a very grave doubt is cast upon the title of plaintiff in 
error to the exemption claimed, and in such case the existence
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of a well founded doubt is equivalent to a denial of the 
claim.

The learned counsel for plaintiff in error have cited many 
statutes of the State of Tennessee in which it is said the word 
“ immunities ” is sometimes used where no exemption from 
taxation was intended, and he quotes a section from one act, 
(Acts 1866-7, Private, section 49 of an act, page 155,) which 
grants “ all the powers, privileges and immunities ” of another 
company that had no exemption, and in another case there 
was granted “ all the rights, franchises and privileges ” of a 
railroad company which had an exemption from taxation. 
Many other instances of a like nature are cited. The result 
of it is to occasion great difficulty in determining what was 
really intended by the legislature in these various acts. The 
learned counsel for plaintiff in error also state that about the 
time these charters in question were granted the legislature 
customarily expressed the purpose to tax corporations when 
no exemption was intended. The inference is sought to be 
drawn in favor of exemption, if the legislature did not affirm 
atively grant the right to tax. We cannot assent to any such 
view, and we could come to no such conclusion from an exam­
ination of the general statutes cited by counsel. It is a com­
plete overturning of the universal rule in regard to taxation. 
The power and the right to tax are always presumed, and 
the exemption is to be clearly granted. Mere silence is the 
same as a denial of exemption.

We can see nothing in the “surrounding circumstances” 
which counsel claim should influence our examination and 
conclusion as to the meaning of these statutes, that in any 
way induces the belief that an exemption was plainly intended. 
Our attention has not been called to circumstances which we 
should regard as of that nature, nor is our judicial knowledge 
of them sufficient in kind or degree to cause us to conclude 
that this exemption was intended to be granted to plaintiff in 
error. We do not find that at this time there was, as counsel 
insist, any settled rule of the courts that the word “ privileges 
always embraced exemption from taxation, or that “rights 
and privileges ” and “ privileges and immunities ” were used
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indiscriminately and interchangeably, and always included 
such exemption. The different words above quoted were 
undoubtedly used in different statutes, and sometimes it might 
be insisted that one thing was meant and sometimes another, 
but we cannot find that there was any well known and defi­
nite rule governing the courts of Tennessee at that time which 
made the words “ privileges ” or “ rights,” when used in cases 
of this nature, include, beyond any doubt and in all cases, an 
exemption from taxation.

In Wilson v. Gaines, 9 Bax. 546, it was held by the Supreme 
Court of Tennessee that as the State in its constitution (arti­
cle 11, section 7, constitution 1834) used in the same connec­
tion all the words “ rights,” “ privileges,” “ immunities ” and 
“exemption,” each of these words was to be given, in statu­
tory interpretation, a meaning so limited as not to include 
anything expressed by the others, and that when any one of 
them is found in a statute the legislature must be conclusively 
presumed to have used it in its restricted sense. This decision 
of the Tennessee court tends very strongly to the idea that 
the words “immunity” or “exemption” would have been 
required to secure the exemption to a company in a case like 
this. It is true that this view was not assented to by this 
court as being the correct one, Tennessee v. Whi^soorth, 117 
U. S. 139, 146, and it is simply cited for the purpose of show­
ing what the Tennessee court did decide in regard to the 
meaning of its own constitution in reference to this subject.

That the legislature was, about the time in question, freely 
incorporating various companies and granting them exemp­
tion from taxation with considerable liberality is not a sufficient 
reason to induce this court to depart from the universal and 
well established rule making a claim for exemption a matter to 
be proved beyond all doubt. The circumstance which we re­
gard as very significant and which has already been alluded 
to, consists in the omission of the word “ immunities ” in the 
grant to plaintiff in error. That omission we attach great 
weight to, and the least that can be said of it is that it involves 
the question in doubt.

It cannot be denied that the decisions of this court are
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somewhat involved in relation to this question of exemption. 
It is difficult in some cases to distinguish the language used in 
each so far that the different results arrived at by the court 
can be seen to be founded upon a real difference in the mean­
ing of such language. The question has sometimes arisen 
upon the consolidation of different companies, and sometimes 
upon a sale under a mortgage foreclosure. Among the for­
mer is the case of Keokuk & Western Kailroad v. Missouri, 
152 U. S. 301, where under the laws of Missouri (section 4 of 
the act of March 2, 1869) there was a provision that the 
consolidated companies should be “ subject to all the liabilities 
and bound by all the obligations of the companies within this 
State ” and “ be entitled to the same franchises and privileges 
under the laws of this State, as if the consolidation had not 
taken place.” The question was said to admit of doubt, 
whether under the name “ franchises and privileges ” an 
immunity from taxation passed to the new company. Various 
cases are cited in the opinion, which was delivered by Mr. 
Justice Brown, showing the grounds taken by this court in 
such cases. In Chesapeake & Ohio Kailway v. Miller, 114 
U. S. 176, (a foreclosure case,) it decided that an immunity 
from taxation enjoyed by one railroad company did not pass 
to the purchaser under the foreclosure of a mortgage, al­
though the act provided that the purchaser should forthwith 
become a corporation, “ and should succeed to all such fran­
chises, rights and privileges as would have been had by the 
original company but for such sale and conveyance.” The 
case followed that of Morgan v. Louisiana, 93 U. S. 217, (also 
a foreclosure case,) where it was held that the words “ fran­
chises, rights and privileges ” did not necessarily include a 
grant of exemption or immunity from taxation. See also, to 
same effect, Memphis & Little Kock Railroad v. Railroad 
Commissioners, 112 Ü. S. 609. The case of Pickard v. Ten­
nessee dec. Railroad, 130 U. S. 637, 642, may also be referred to, 
upon the point that exemption, although it might be granted, 
must be considered as a personal privilege not extending 
beyond the immediate grantee unless otherwise so declared in 
express terms, and it was therein declared that such immunity
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would not pass merely by a conveyance of the property and 
franchises of a railroad company, although such company 
might itself hold property exempt from taxation. In that 
case Mr. Justice Field, speaking for the court, said: “It is 
true there are some cases where the term ‘privileges’ has 
been held to include immunity from taxation, but that has 
generally been where other provisions of the act have given 
such meaning to it. The later, and we think, the better 
opinion, is that unless other provisions remove all doubt of 
the intention of the legislature to include an immunity in 
the term franchise, it will not be so construed. It can have 
its full force by confining it to other grants to the corpora­
tion.” This language is referred to by Mr. Chief Justice 
Fuller in the case of Wilmington de Weldon Railroad v. Als- 
brook, 146 U. S. 279, where, at page 297, he says: “We do 
not deny that an exemption from taxation may be construed 
as included in the word ‘privileges,’ if there are other pro­
visions removing all doubt of the intention of the legislature 
in that respect,” citing the Pickard case.

Looking at the other side, we find the case of Humphrey v 
Pegues, 16 Wall. 244, where there was a grant to a railroad 
company of “ all the rights, powers and privileges ” granted 
by the charter of another company which exempted the 
property of such other company from taxation, and it was 
held that the property of the first company was thereby also 
exempted. Mr. Justice Hunt, in delivering the opinion of 
the court, said that “ a more important or more comprehen­
sive privilege than a perpetual immunity from taxation can 
scarcely be imagined. It contains the essential idea of a 
peculiar benefit or advantage or special exemption from a 
burden falling upon others.” Again, in Tennessee v. Whit­
worth, 117 U. S. 139, it was held that a right to have shares 
in its capital stock exempt from taxation within the State 
was conferred upon a railroad corporation by a state statute 
granting to it “all the rights, powers and privileges,” or 
granting it “all the powers and privileges” conferred upon 
another corporation named, if the latter corporation possessed 
by law such right of exemption. The question in that case



182 OCTOBER TERM, 1895.

Opinion of the Court.

arose as to the meaning of certain statutes passed by the 
legislature of Tennessee, resulting in the consolidation of 
certain railroads therein mentioned. In the course of his 
opinion Mr. Chief Justice Waite cites the case of Philadel­
phia, Wilmington & Baltimore Railroad v. Maryland, 10 
How. 376, 393, where Mr. Chief Justice Taney, speaking of 
a statute which authorized the union of two railroad com­
panies, and secured to the union company “the property, 
rights and privileges which that law or other laws conferred 
on them,” (the separate companies or either of them,) said 
that such language extended to the union company the 
exemption from taxation contained in the charter of one of 
the uniting companies. Mr. Chief Justice Waite, continuing, 
in his opinion said : “ As has already been seen, the word 
‘privilege’ in its ordinary meaning, when used in this con­
nection, includes an exemption from taxation.” The decision 
in this last case should be confined to the peculiar language 
used in the various statutes therein cited, wherein, aside from 
the word “ privilege,” it may be argued that, considering all 
the language used in those statutes, the intention of the 
legislature to exempt the company named from taxation may 
fairly well be made out.

The later cases of Pickard v. Tennessee &c. Railroad, 130 
U. S. 637, and Wilmington déc. Railroad v. Alebrook, 146 
U. S. supra, show that there must be other language than 
the mere word “ privilege ” or other provisions in the statute 
removing all doubt as to the intention of the legislature 
before the exemption will be admitted. The case of Mobile 
dé Ohio Railroad v. Tennessee, 153 U. S. 486, adds nothing 
to the discussion on either side. The particular point was not 
in that case, but it seems to be cited by counsel for plaintiffs 
in error for the purpose of showing what was the general 
condition of the State at the time of the adoption of the 
constitution in 1834, and what was the policy of the State 
in regard to internal improvements, which the constitution 
declared ought to be encouraged. The incorporation of an 
insurance company would hardly come within the most liberal 
meaning of the term “ internal improvements.”
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If this were an original question, we should have no hesi­
tation in holding that the plaintiff in error did not acquire the 
exemption from taxation claimed by it, and we think at the 
present time the weight of authority, as well as the better 
opinion, is in favor of the same conclusion which we should 
otherwise reach.

Second. Concluding, as we have, that this plaintiff in error, 
insurance company, is not exempt from taxation by the lan­
guage of the statutes above mentioned, we come to the con­
sideration of the second defence interposed by its shareholders. 
It seems that some time in the year 1873 the shareholders or 
some of them were sued by the city of Memphis to collect 
from them certain taxes alleged to be due that city for the 
year 1872 upon the shares of stock held by them. By the 
decision of the Supreme Court of Tennessee the city recovered 
a judgment. A stipulation was then entered into between 
the parties to that suit, which is in the record, by which it 
appears that the same questions involved in that suit were 
fully and fairly presented in the case decided in favor of the 
plaintiffs, at that term of court, wherein the State of Tennessee 
and Shelby County were complainants and Napoleon Hill and 
others, stockholders in the Memphis Fire and General Insur­
ance Company, were defendants, and which action had been 
carried to the Supreme Court of the United States by writ of 
error for its decision of the questions, and, therefore, to save 
the expense of argument in the case, it was agreed by counsel 
for all parties that the Memphis city case should abide by the 
decision of Tennessee v. Hill, which should be conclusive upon 
the parties to the stipulation in all things the same as though 
actually rendered in that case. If the decree in the Hill case 
were affirmed, then this decree was to be affirmed, and if the 
other should be reversed, then this was to be reversed. After 
the signing of that stipulation, the HUI ease was duly prose­
cuted by writ of error and argued before the Supreme Court 
of the United States, where the judgment in favor of com­
plainant was reversed and the cause remanded to the Supreme 
Court of Tennessee with directions to enter its decree therein 
for the defendant Hill. This was done, and, in accordance
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with the stipulation above mentioned, a decree was thereupon 
entered in the Memphis city action, reversing the judgment 
in favor of plaintiff, and adjudging and decreeing that the tax 
levied and assessed by the city of Memphis upon the defend­
ant’s share of stock was illegal, and adjudging that the city 
of Memphis could not legally assess said shares of stock for 
taxation, in the hands of the owners thereof, and that such 
shares were exempt from any and all municipal taxation, and 
the city and its officers were perpetually enjoined from col­
lecting or proceeding to collect such taxes. This judgment 
was entered by consent, and pursuant to the stipulation of the 
parties entered into at the time the writ of error was sued out 
in the Hill case and it is now set up and offered in evidence 
as an adjudication in favor of the shareholders of the insur­
ance company who are admitted to be the direct successors of 
the shareholders of the company sued in the former action, 
and the decision of the state court, refusing the benefit of 
that adjudication to the shareholders, is claimed to have been 
error, and to present a Federal question for review by this 
court. The judgment is not claimed as an adjudication or 
estoppel in favor of the corporation, because the corporation 
was not a party to the suit.

We think the decision of the Supreme Court as to the 
weight to be given the judgment is not reviewable by us 
because it is not a Federal question. The former judgment 
determined that, as between the city and the shareholders, 
the latter were not subject to pay the taxes for the years 
specified. In the action now under consideration we have 
determined that there was no immunity conferred either upon 
the corporation or the stockholders by the statutes cited. On 
the trial of this action the former judgment was offered in 
evidence by the shareholders, and it was held to constitute 
no bar to the maintenance of this action by the plaintiff, nor 
did it operate as an estoppel upon their right to claim taxes 
for subsequent years. The judgment offered in evidence was 
the judgment of a state court, and the refusal to accord to it 
all that was claimed for it in the nature of an estoppel by 
counsel for plaintiffs in error was, in any event, no more than
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a refusal to give to a judgment of one of its own courts that 
degree of force as evidence which it was by the general 
law entitled to. In no event was it anything other than 
error committed by the court below in regard to the general 
law or rule of evidence, which has nothing of a Federal ques­
tion connected with it. It is entirely different from the case 
of a refusal of a state court to give the proper effect to a 
judgment of a court of the United States. If a state court 
erroneously refuse to give such weight and effect to a judg­
ment of one of the courts of the United States a Federal 
question arises, which is within the jurisdiction of this court 
to review upon writ of error to the Supreme Court of the 
State. Crescent City Live Stock Co. v. .Butchers’ Union 
Slaughter-house Co., 120 U. S. 141. Although no higher 
sanctity or effect can be claimed for the judgment of a Fed­
eral court than is due under the same circumstances to judg­
ments of state courts in like cases, Pupasseur v. Bochereau, 
21 Wall. 130, 135 ; Embry v. Palmer, 107 U. S. 3, yet in the 
case of a judgment of the former court the Constitution pro­
vides that full faith and credit shall be given it, and whether 
it has or has not been given it by a state court is a Federal 
question, while if the state court erroneously decides a ques­
tion of law regarding the weight to be given one of its own 
judgments in its own courts and among its own citizens, that 
error is not subject to review by this court, because it con­
stitutes no Federal question.

If it were otherwise, every decision of a state court, claimed 
to be erroneous, which involved the failure to give, what the 
defeated party might claim to be the proper weight to one of 
its own judgments, would present a Federal question, and 
would be reviewable here. There is no question of contract 
in the case. It is wholly one of evidence as to whether or 
not a prior judgment in a state court operated as an estoppel 
against the plaintiff below, and prevented the state court from 
granting it the relief to which it would otherwise be entitled. 
In granting relief it was bound to consider the Federal ques­
tion, as to whether there was or was not a contract of immu­
nity, and that question was open to review here and we have
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just reviewed it. It is moreover quite doubtful whether th© 
court below committed any error, even if the question were 
to be regarded as of a Federal nature, and open to us for 
review. Keokuk db Western Kailroad v. Missouri, 152 U. S. 
301, 314.

It is said that a suit for taxes for one year is no bar to a 
suit for taxes for another year ; that it is not the same trans­
action, and the judgment in a prior action can never operate 
as an estoppel other than as to those matters which were in 
issue and controverted, and upon the determination of which 
a finding or verdict was rendered. It is not necessary in this 
case, however, to determine whether there was any one par­
ticular fact in issue and litigated in the first case, and which 
would be closed from further controversy, and which, as thus 
decided, would preclude a recovery in this case. We hold 
that the question in any event, as presented in this case, was 
not a Federal one.

These views render a discussion of any other question in the 
case unnecessary and lead to an affirmance of the judgment 
herein.

Affirmed.
Mb. Justice White dissented.

MEMPHIS CITY BANK v. TENNESSEE FOB THE 
USE OF MEMPHIS.

EBBOK TO THE SUPREME COUET OF THE STATE OF TENNESSEE.

No. 674. Argued January 20, 21, 22,1896. — Decided March 2,1896.

A corporation organized for the purpose of doing an insurance business, 
under an act of the legislature of the State of Tennessee passed before 
the adoption by that State of its constitution of 1870, with a provision in 
the charter limiting the rate and extent of taxation by the State, does not 
continue to enjoy the exemption if its corporate objects and business 
are changed to those of a bank by legislation enacted subsequent to the 
adoption of that constitution.
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A judgment in favor of the exemption of its shareholders from taxation in 
excess of the statutory limit, entered before the insurance company was 
changed to a bank, cannot be upheld as res judicata in an action brought 
after the change to recover such excess.

This suit is similar to those which precede, and is brought 
for the collection of taxes against the corporation, plaintiff in 
error, or its stockholders. It was tried upon an agreed state­
ment of facts. Those which are material to the present 
inquiry are the following : The defendant corporation in Jan­
uary, 1870, under its then name of the Memphis City Fire and 
General Insurance Company, was duly organized under the 
charter granted to it on the 24th of January, 1870, and the 
organization under it was in all respects valid and no question 
is made upon the same. The defendant from that date down 
to the year 1887 carried on an insurance business under its 
charter in the city of Memphis. In that year, in pursuance 
of the powers granted in chapter 190, Acts of 1887, the cor­
poration (also claiming the right to do so under the powers 
conferred by its charter) changed its business from that of 
insurance to that of banking, and since that date down to the 
present time has exclusively conducted a banking business in 
Memphis. Section 2 of the original charter empowers the 
corporation to receive in trust from any person, moneys, 
jewels, plate and other valuable things, and to give acknowl­
edgment therefor in such form as the directors of the corpora­
tion may deem best suited to the protection and convenience 
of depositors and the company. And the corporation was also 
authorized to loan its surplus funds on any public stock, or 
stock of any incorporated company, or of the United States, 
or either of them, or to invest such funds in any real or per­
sonal estate, choses in action or other good securities. Section 
7 provides that there shall be levied a state tax of one half of 
one per cent upon the amount of capital stock actually paid 
in, to be collected in the same way and at the same time as 
the other taxes are by law collected, which shall be in lieu of all 
other taxes and assessments. Chapter 190 of the Acts of 1887 
enacted that any company incorporated under the laws of 
Tennessee, having by its charter the right to receive moneys
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in trust or otherwise, should be held to have the power to re­
ceive deposits, and loan the same and its capital stock on any 
kind of commercial, or business paper, or real estate, buy and 
sell exchange, and all kinds of public or private securities and 
commercial paper. It was also further provided in that act 
“ that the exercise of any of the granted powers should not 
operate to forfeit any franchise, right, power, privilege or im­
munity granted in the original charter, and that the non-user 
of a part of a corporation’s powers, privileges and franchises 
should not have the effect of forfeiting any franchise, right, 
power, privilege or immunity contained in its charter.”

On the 23d of January, 1889, the legislature passed an act 
changing the name of the corporation plaintiff in error from 
that of the Memphis City Fire and General Insurance Com­
pany to that of the Memphis City Bank, and since that time 
it has conducted business under the latter name. From its 
first organization in 1870 down to the present time it has 
regularly and constantly paid to the State of Tennessee the 
charter tax provided for in section seven of its charter, and 
has regularly filed with the comptroller of the State the state­
ment required and called for by the seventh section of that 
charter.

The opinion of the Supreme Court of Tennessee delivered 
upon the demurrer to the bill in this case will be found 
reported in 7 Pickle, 574, under the name of Memphis v. 
Memphis City Bank. In the year 1872 the State of Tennes­
see, the county of Shelby, and the city of Memphis undertook 
to tax the shares of stock of the Memphis City Fire and Gen­
eral Insurance Company at their market value in the hands 
of the shareholders, at the same rate as other property was 
taxed. The shareholders denied this right and claimed an 
exemption from all taxation except to the extent of the tax 
provided for in the seventh section of the charter. There­
upon an agreed case was made up between the parties, the 
State of Tennessee on the one side and Napoleon Hill, a stock­
holder in the company, on behalf of all the other stockholders 
on the other side. The case was made in conformity with 
the laws of Tennessee, and the question submitted to the
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Second Chancery Court of Shelby County and State of Ten­
nessee to determine whether the said county or State had the 
right to impose a tax upon the shares other than the one half 
of one per cent provided for in its charter. The case was 
regularly heard in the Second Chancery Court of Shelby 
County, and decided in favor of the shareholders, and against 
the power to tax. It was then carried to the Supreme Court 
of Tennessee, where the decision of the chancery court was 
reversed, and the power to tax affirmed. The case was heard 
in the Supreme Court in connection with several cases of the 
same character under the title of the City of Memphis v. 
William Μ. Farrington, 8 Baxter, 539. Mr. Hill sued out a 
writ of error from this court in behalf of himself and the other 
shareholders, and the case was regularly heard in this court 
upon the Federal question, and upon that hearing this court 
reversed the decree of the Supreme Court of Tennessee and 
affirmed that of the Second Chancery Court of Shelby County, 
and upon a mandate properly issued from this court to the 
state court a judgment was entered in favor of said Hill and 
the other shareholders in the company. The case, as decided 
by this court, is reported under the name of Farrington v. 
Tennessee 95 IT. S. 679. The plaintiffs in error herein rely 
upon that final decree as being a full, final, and complete adju­
dication of all questions involved in this case, and as being res 
judicata and binding upon the parties hereto.

Upon these agreed facts the case was tried and judgment 
given for the shareholders, which upon appeal was reversed by 
the Supreme Court of Tennessee, and judgment entered for the 
city of Memphis for the recovery of taxes upon the shares of 
stock in the Memphis City Bank and upon the surplus and un­
divided profits for the years therein named, and it is to review 
this judgment that the plaintiffs in error come here.

■Mr· T. B. Turley, (with whom were Mr. T. Μ. Scruggs 
and Mr. L. E. Wright on the brief,) for plaintiffs in error.

Mr. S. P. Walker, (with whom were Mr. C. W. Metcalf and 
Mr. F. T. Edmondson on the brief,) for defendants in error.
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Mr. Justice Peckham, after stating the case, delivered the 
opinion of the Court.

The question in this case is whether the corporation plain­
tiff in error, could, while availing itself of the general act, 
(chapter 190, Acts of 1887, above referred to,) change its busi­
ness from that of insurance, as provided in its charter granted 
in January, 1870, to that of banking, and still retain the exemp­
tion from the payment of any taxes other than those provided 
for in section seven of that charter. After such change of 
business and by virtue of section fourteen of the general rev­
enue law of the State, passed in 1887, the State assumed to 
tax the plaintiffs in error at a greater rate than that provided 
for in the original charter, and it is to collect these taxes that 
this suit is brought. At the time the act of 1887 (chapter 190) 
was passed, under which the corporation plaintiff in error 
claimed the right to change its business, (while also at the 
same time claiming that right under its original charter,) the 
constitution of Tennessee, adopted in 1870, was in full force. 
That constitution provided, article 2, section 28, that “all 
property, real, personal or mixed, shall be taxed, but the legis­
lature may except such as may be held by the State, counties, 
cities or towns.” By section 8, article 2 of the constitution of 
1870 it was provided, among other things, “ that no corporation 
shall be created or its powers increased or diminished by 
special laws, but the general assembly shall provide by gen­
eral laws for the organization of all corporations hereafter 
created, which laws may at any time be altered or repealed, 
and no such alteration or repeal shall interfere with or divest 
rights which have become vested.”

Under these two provisions of the constitution, giving effect 
to both, the legislature could not even by general law grant or 
preserve an immunity from taxation, not otherwise existing, 
total or partial, to the capital stock or shares of a corporation. 
The twenty-eighth section of the second article of the constitu­
tion requires that all property shall be taxed except such as is 
exempt by that section, or is by that section authorized to be 
exempt by the legislature, and this kind of property in question
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in this case does not come within either class spoken of in that 
section. We think that the change from, the business of insur 
anee to that of banking is a material and radical change, and 
to such an extent that the legislature, under the constitution 
of 1870, would have no power to continue an exemption from 
taxation granted by the charter to the insurance company so 
that it should continue to exist in favor of a company exer­
cising an exclusively banking business. The legislature was 
powerless in the face of the constitutional provision mentioned 
to provide “ that the exercise of any of the granted powers 
should not operate to forfeit any franchise, right, power, pri­
vilege or immunity” granted in the original charter. The 
Supreme Court of Tennessee has so construed the constitution. 
7 Pickle, 574.

That court holds that the legislature could not, by enacting 
such a proviso in connection with the authority given by it to 
a corporation to change its business, transfer an exemption 
from taxation granted to that corporation while exercising 
the powers originally granted to it by its charter prior to the 
adoption of the constitution of 1870.

The substantial effect of chapter 190, Acts of 1887, when 
made applicable to any company having, by its charter, the 
right to receive moneys in trust or otherwise, was to grant a 
new charter to the extent of granting banking powers, and 
the company, availing itself of the privileges mentioned in 
such act, took them subject to the constitution and laws then 
in force. It was not, properly speaking, a mere act increasing 
the powers of the corporation so that such corporation could 
perform other acts of a nature similar to those which it was 
already authorized to perform by its original charter. It was 
not an increase but it was a change of powers to the extent 
that those granted by the act of 1887 were of a totally different 
character and nature. An insurance corporation differs radi­
cally from a banking corporation, and the powers given to one 
cannot be exercised by the other without some authority 
granted by the State through its legislature. This corpora­
tion, plaintiff in error, since the passage of the act in question, 
has not only availed itself of the privileges therein granted,
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but it has totally abandoned the exercise of the powers origi­
nally granted to it in its charter of 1870, and by such abandon­
ment on the one hand and the exercise of the privileges granted 
to it by the act of 1887 on the other, it has become, in sub­
stance and effect, a banking corporation, and, necessarily, it 
must look to the act of 1887 as its authority for the exercise 
of its banking privileges. The original contract of exemption 
from taxation was manifestly granted to the original corpora­
tion to be availed of by it while it was in the exercise of its 
corporate powers as an insurance company. It cannot be held 
to go with the corporation when it abandons the performance 
of the acts authorized in its original charter and proceeds to 
exercise the privileges of and do a business as a banking cor­
poration by virtue of the act of 1887. As a result, when it 
assumes to make use of the privileges granted to it under the 
act last named, it must do so subject to the constitution and 
laws existing at the time when that act was passed, and 
its rights and privileges must be exercised in subordination 
thereto.

Upon the proposition argued by plaintiffs in error, that 
they have the right to engage in their present business of 
banking by virtue of the original charter, we are of opinion 
that such right does not exist. The power to receive in trust 
for any person moneys or other valuable thing, and of giving 
their acknowledgment therefor, and to loan their surplus funds 
as provided in the second section of the original charter, in no 
sense authorizes them to conduct a general banking business. 
They must look to the act of 1887 alone for their power to 
transact that kind of business, and, for the reasons we have 
stated, they are not entitled to the exemption provided for in 
section 7 of their charter.

Second. We do not think that the plea of res judicata can 
be upheld upon the facts as stated. The former judgment 
was entered in an action commenced long prior to the act of 
1887 to recover taxes alleged to have become due while the 
corporation plaintiff in error was engaged in its original busi­
ness of an insurance company, and the judgment was upon 
the right of its shareholders to be exempt from any further
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taxation than that provided for in the charter while the com­
pany was doing business as such insurance company. The 
judgment could, therefore, not be an estoppel or operate in 
any manner as a bar to the maintenance of this action, based 
upon facts of a totally different nature, and arising long after 
the judgment was obtained in the former action.

The judgment must, therefore, be
Affirmed.

Memphis City Bank v. Tennesse and Shelby County, No. 
675, by stipulation, is to abide the event of foregoing case.

PLANTERS’ INSURANCE COMPANY u TENNESSEE 
FOR THE USE OF MEMPHIS.

ERROR TO THE SUPREME COURT OF THE STATE OF TENNESSEE.

No. 678. Argued January 20, 21, 22, 1896. — Decided March 2,1896.

In 1860 the legislature of Tennessee incorporated the Energetic Insurance 
Company of Nashville, with a proviso in the charter limiting its taxa­
tion to one quarter of one per cent on its capital stock. In 1870 a new 
constitution was adopted by the State, forbidding such limitation. In 
1884 the surviving corporators of the Energetic Insurance Company, 
which had not then been organized, met and organized the company 
under that name. In 1885 the name of the company was changed by 
legislative act to Planters’ Fire and Marine Insurance Company, and it 
was authorized to remove its situs to Memphis, which it did, and in­
creased its capital stock. Since that time it has regularly paid its taxes at 
the rate named in the act of 1860. In a suit to recover taxes at the regu­
lar tax rate, which was in excess of the statutory limitation : Held, 
that the organization of the corporation having been made subsequently 
to the adoption of the constitution of 1870, and of its coming into force, 
the corporation was subject to the provisions of that instrument regulat­
ing taxation.

This was another bill filed by the State of Tennessee for 
tue use of the city of Memphis against defendants below to

VOL. CLXI—13
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recover taxes alleged to be due on the capital stock or shares 
of stock in the corporation plaintiff in error. The Supreme 
Court of Tennessee gave judgment in favor of the plaintiff 
below, and the plaintiffs in error have brought the case here 
for review. The case was tried upon an agreed statement of 
facts, among which are the following : On the 24th day of 
March, 1860, the Energetic Insurance Company of Nashville 
was incorporated. By the sixtieth section of that charter it 
was provided “ that said company shall pay to the State an 
annual tax or bonus of one fourth of one per cent on each 
share of the capital stock subscribed, which shall be in lieu of 
all other taxes.” On the 10th day of December, 1866, the 
Planters’ Insurance Company was incorporated, and there­
after it conducted a general fire insurance business in the city 
of Memphis up to the year 1885. No immunity from taxa­
tion was granted that company. On the 27th day of March, 
1885, the name of the Energetic Insurance Company was 
changed to the Planters’ and Marine Insurance Company of 
Memphis, and the company was authorized to remove its situs 
and office to the then taxing district of Shelby County, now 
the city of Memphis.

From the time of the passage of the act providing for the 
incorporation of the Energetic Insurance Company in 1860 
down to the 30th day of January, 1884, no action was taken 
by the incorporators named in the act towards organizing a 
corporation accepting the charter. On the last named date 
a meeting was had of some of the incorporators, named in 
the act, and the first minutes which can be found in the office 
of the defendant corporation, or which it can produce, are 
the minutes of the incorporators, stockholders, and directors 
held on that day. Six individuals were named in the original 
charter as incorporators, together with such other persons as 
might thereafter be duly associated with them, and at this 
meeting of the stockholders in January, 1884, four of them 
were present, and the other incorporators mentioned in the 
charter were dead at that time. It appears from those min­
utes that, pursuant to the terms and stipulations of an act 
of the legislature of Tennessee, a meeting was that day —
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January 30, 1884 — called of the incorporators of the Ener­
getic Insurance Company of Nashville, and in response to 
that call four of such incorporators appeared. A moderator 
was selected and books were opened, or ordered to be opened, 
for subscriptions to the capital stock of the company, and it 
was resolved that the first directory should consist of five 
persons. Stock was then subscribed by the various persons, 
amounting to $100,000, and the stockholders thus subscribing, 
being present either in person or by proxy, it was unani­
mously agreed by the incorporators present that the stock­
holders should go into an election for directors, and that 
the incorporators as such should adjourn. Thereupon, on the 
same day, it appears from the minutes that a meeting of the 
stockholders of the company was held and a board of direct­
ors elected, and the stockholders then voted to call a meeting 
of the directors for the same day. A meeting of the directors 
was then held, and a president, secretary, and treasurer of the 
company elected, and from that day (January, 1884) the or­
ganization of the corporation plaintiff in error was regular 
and continuous.

After its name was changed by the legislature to the Plant­
ers’ Fire and Marine Insurance Company, and it was author­
ized to remove its situs to the city of Memphis, its stock was 
increased to $150,000 and it removed its place of business to 
Memphis, and bought out the assets and property of the 
Planters’ Insurance Company and reinsured its risks. Since 
that time the defendant has regularly paid the commutation 
tax of one fourth of one per cent on each share of capital stock 
subscribed to the State of Tennessee, pursuant to the terms 
of the charter, up to the present time. By virtue of the gen­
eral revenue laws of the State, the corporation, plaintiff in 
error, or its stockholders, have been taxed upon the capital 
stock or shares of stock at a greater rate than that provided 
for in the sixtieth section of the act of incorporation, and the 
plaintiffs in error claim that by virtue of that sixtieth section 
they are entitled to exemption from all taxation, except that 
therein provided for.
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Mr. T. B. Turley, (with whom, was Mr. L. E. Wright on 
the brief,) for plaintiffs in error.

Mr. S. P. Walker, (with whom were Mr. C. W. Metcalf 
and Mr. F. T. Edmondson on the brief,) for defendants in 
error.

Mr. Justice Peckham, after stating the case, delivered the 
opinion of the court.

The claim set up by plaintiffs in error is that the insurance 
company was duly incorporated as the Energetic Insurance 
Company of Nashville, under the act passed March 24,1860; 
that it is the same company as therein incorporated, and en­
titled to all the benefits and immunities, among them that of 
exemption from taxation granted by that charter.

The defendants in error deny that claim, and assert the 
right to tax by virtue of the general revenue laws of the 
State. They assert that by reason of the failure to accept 
the charter and organize thereunder until after the lapse of 
24 years the corporation did not acquire the right of exemp­
tion provided for in the sixtieth section of the charter, because 
at the time the company was organized in 1884 the constitu­
tion of the State of Tennessee, adopted in 1870, was in full 
force, and by that constitution any exemption of the property 
of the corporation, its capital stock or its shares of stock, was 
prohibited.

The plaintiffs in error answer that they are either a corpo­
ration organized under that charter or else there is no corpo­
ration, and the individuals assuming to act as such should be 
sued in their individual capacity, and if liable at all for any 
taxes whatever, they must be liable as individuals only. They 
further say that the State by its action herein recognizes them 
as a corporation, and if a corporation at all, they are such 
under the original charter above mentioned, and if they be a 
corporation under such charter, they are entitled to all the 
rights and privileges and immunities granted by that charter 
as a whole, and that they cannot be prosecuted as a corpora­
tion under that charter for the purpose of compelling them to
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pay taxes, and, at the same time, be denied the right of exemp­
tion from such payment granted by that sixtieth section. They 
also allege that this action of the State is a collateral attack 
upon their charter by denying their immunity from taxation 
given by its sixtieth section, and therefore calling in question 
its existence as a corporation, and an action of that kind can 
only be maintained by the State by means of a quo warranto, 
either against the corporation itself for the exercise of powers 
not granted it, or against the individuals for assuming to ex­
ercise the corporate powers.

For the purpose of effecting a dissolution of a corporation 
grounded upon some alleged forfeiture of its rights and 
powers, the State must act through its attorney general and 
by action in the nature of quo warranto. This is not such an 
action, and the dissolution of the corporation is not its object. 
The State in effect so far recognizes it as a corporation as to 
demand payment of taxes on its capital stock, or on its shares 
of stock, and when as a defence to that action the corporation 
plaintiff in error, or its stockholders, set up its alleged right of 
exemption under the sixtieth section of the charter, the answer 
of the State is, you are not entitled to that exemption, because 
at the time your charter was accepted, 24 years after it was 
granted by the legislature, the constitution of the State pre­
vented the grant of any exemption such as is claimed by you, 
to which the plaintiffs in error rejoin, that in this action you 
cannot look at the time when the charter was accepted, but 
as the corporation is acting under the original charter, the 
sixtieth section remains in full force.

We think that even in this action it is proper for the State 
to inquire as to the time of the acceptance of the charter for 
the purpose of determining what powers were actually granted. 
If the charter had been accepted and the individuals organized 
under it prior to the adoption of the constitution of 1870, then 
the exemption might have gone with it ; but we think it en­
tirely possible to hold that by the acceptance of the charter, 
assuming it to have been within a reasonable time, but after 

θ constitution was adopted, such acceptance (while subse­
quently recognized by the legislature in permitting it to
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change its situs) must be taken in connection with the pro­
visions of the constitution existing at the time, and that while 
the incorporators might take all the other rights, powers and 
privileges granted by the charter, so far as to give them the 
franchise to be a corporation and exercise the powers therein 
granted, the immunity of exemption would not pass under the 
grant. It might possibly have been held, in a direct attack of 
the State upon the charter, that there had been an unreasonable 
delay in accepting it, and that consequently there was in law 
no corporation under the charter. That course was not taken, 
and the legislature, after the assumed organization under the 
charter in 1884, passed an act changing the name of the cor­
poration and permitting it to change its situs. It might, there­
fore, be claimed that it thereby recognized the existence of the 
corporation under the charter, but in subordination to the con­
stitution and laws existing at the time when the charter was 
accepted.

We think upon these facts the exemption from taxation did 
not pass to the corporation, and the assessments were in con­
sequence legal and valid.

The judgment is, therefore,
Affirmed.

Planters’ Insurance Company v. Tennessee and Shelby
County, No. 679, by stipulation, is to abide the event of this cause.

HOME INSURANCE AND TRUST COMPANY v. TEN­
NESSEE FOR THE USE OF MEMPHIS.

ERROR to THE SUPREME COURT OF THE STATE OF TENNESSEE.

No. 672. Argued and submitted January 20, 21,22,1896. — Decided March 2,1896.

The charter of the Memphis Life and General Insurance Company contained 
a provision “ that there shall be a state tax of one half of one per cent 
upon the amount of the capital actually paid in.” The charter of the 
Home Insurance and Trust Company authorized that company to “ or-
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ganize with all the forms, officers, terms, powers, rights, reservations, 
restrictions and liabilities given to and imposed upon the Memphis Life 
and General Insurance Company.” Held, that the Home Company was 
not subject to the provision respecting taxation in the charter of the 
Memphis Life Company.

The plaintiffs below sought by this bill to recover certain 
taxes against the Home Insurance Company, or its sharehold­
ers, under the general revenue laws of the State, at a greater 
rate than the plaintiffs in error claimed they are liable to pay. 
This case was also tried on an agreed statement of facts, by 
which it appears that on the 29th day of February, 1856, the 
legislature of Tennessee passed an act incorporating the Home 
Insurance Company. On March 20,1858, the legislature passed 
an act, the fourteenth section of which provides : “ That the 
name of the Home Insurance Company of Memphis be changed 
to that of the Home Insurance and Trust Company, and said 
company may organize with all the forms, officers, terms, 
powers, rights, reservations, restrictions and liabilities given 
to and imposed upon the Memphis Life and General Insur­
ance Company, provided nothing herein contained shall in 
anywise be construed to release said company from any ex­
isting liability.”

The present company organized under this charter. The 
Memphis Life and General Insurance Company, referred to in 
the above section, was chartered March 2,1854, the thirtieth 
section of which reads : “ That there shall be a state tax of 
one half of one per cent upon the amount of the capital 
actually paid in.” It is conceded that the Home Insurance 
Company has regularly paid this tax. The Supreme Court 
of Tennessee held that the shares of stock, the capital stock, 
the surplus and franchises of the company were subject to 
taxation, and that the exemption from taxation claimed by 
it and its shareholders was not well founded. The court 
rendered a decree against the company under the stipulation, 
by which the company assumed the liability of its sharehold­
ers for taxes against them, from which decree plaintiffs in 
error have prosecuted this writ of error.
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Mr. Frank P. Poston, for plaintiffs in error, submitted on 
his brief.

Mr. 8. P. Walker, (with whom was Mr. C. W. Metcalf and 
Mr. F. T. Edmondson on the brief,) for defendants in error.

Mr. Justice Peckham, after stating the case, delivered the 
opinion of the court.

It is quite questionable whether section 30 of the act incor­
porating the Memphis Life and General Insurance Company 
grants to that company any immunity from taxation. Without 
discussing or deciding that question, however, we think that, 
assuming the exemption to exist in favor of that company, it 
did not pass to the Home Insurance Company by virtue of the 
fourteenth section of the act of 1858, above quoted. We think 
the words contained in that section, referring to the Memphis 
Life and General Insurance Company, are of no broader sig­
nificance than those referred to in the case of Memphis v. The 
Phoenix Insurance Company, just decided. Upon authority 
of that case, therefore, this judgment must be

Affirmed.

Home Insurance and Trust Company v. Tennessee and 
Shelby County, No. 673. Error to the Supreme Court of the State 
of Tennessee. Mr. Justice Peckham. This case is precisely simi­
lar to the last preceding one, and must be governed by our decision 
in that. Judgment is therefore

Affirmed,.

DISTRICT OF COLUMBIA υ. LYON.

ERROR TO THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.

No. 135. Argued and submitted December 20, 1895. —Decided March 2, 1896.

Land in the city of Washington was sold for non-payment of certificates 
issued by the city goverment for the cost of local improvements, and 
was bought in by the holder of the certificates for the sum which they
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represented. The sale was set aside for defects caused by the negligence 
of the officers of the city government in failing to make assessments as 
required by law. The purchaser then sued the District of Columbia, 
which had succeeded to the city government of Washington, to recover 
the value of the original certificates. Held, that as the work was done 
in pursuance of a valid contract, of which the city and the District re­
ceived the benefit, and as the required assessment had not been made, 
through the failure of the city and the District, the District became 
liable, and the certificates were valid obligations against it.

This was an action of assumpsit to recover from the District 
of Columbia the sum of $4082.70, with interest from October 
5,1881, and was tried, by stipulation, without a jury, by the 
Supreme Court of the District of Columbia in general term. 
Judgment was rendered in plaintiff’s favor, March 28, 1892, 
and thereupon this writ of error was sued out. The Opinion 
of the court by James, J., is reported, 20 D. C. 484.

Under the act of Congress of February 23, 1865, c. 48, 13 
Stat. 434, the corporation of Washington had ample power 
and authority to make local improvements and to levy and 
collect taxes to pay for the same.

On November 2,1869, the corporation of Washington passed 
an act for the improvement in question, as follows :

“ Be it enacted, . . . That the mayor may be, and he 
is hereby, authorized and requested to cause the curbstones to 
be set and the footways and gutters paved on the north side 
of P street north, between Sixteenth street west and Rock 
Creek; the work to be contracted for and executed in the 
manner and under the superintendence provided by law ; and 
to defray the expenses of said improvement, a special tax, 
equal to the cost thereof, is hereby imposed and levied on all 
lots or parts of lots bordering on the line of the improvement ; 
the said tax to be assessed and collected in conformity with 
the provisions of the act approved October 12, 1865.” (Acts 
67th Council, c. 236, p. 116.)

The act of October 12,1865, referred to, extended prior acts 
of May 23 and 24, 1853, to special improvements thereafter 
made, and provided that the cost and expense of every local 
improvement, “ unless otherwise provided for in the act or 
acts ordering the same, shall be levied, assessed, collected, and
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paid, and the payment thereof enforced,” as provided in those 
acts. (Webb’s Digest, 360-2.)

The act of May 23, 1853, Webb’s Digest, 155, provided for 
proposals for setting curbstones, etc. ; petition for the improve­
ment and plan of the property; superintendence by a com­
missioner of improvements with two assistants appointed from 
among those interested in the improvement ; that the commis­
sioner of improvements should proceed to execute the work 
“ immediately after the expiration of forty days from the pas­
sage of any act laying a tax for the purpose of setting the 
curbstone and paving the footway on any avenue or street, 
. . · and according to the proper graduation in front of 
the lot or lots thereby taxed ; and it is hereby understood that 
the said lot or lots shall alone be answerable for the amount 
taxed for such improvement ; ” unless the owner should do the 
work himself, “in which case the tax laid for the purpose 
shall become released ; ” that upon the completion of the 
work the commissioner “shall deposit with the register a 
statement exhibiting the cost of setting the curbstone and pav­
ing the footway in front of each lot or part of lot separately, 
and the amount of tax to be paid by each proprietor of said 
lots or parts of lots, and the register shall then, without delay, 
place in the hands of the collector of taxes a list of the per­
sons chargeable with such tax, together with the amount due 
by each person ; and the collector shall, within ten days after 
receiving such list, give notice in writing to each proprietor, 
. . . to pay within thirty days, and on default collect the 
tax, with ten per centum interest, ‘ in the same manner as 
other taxes upon real property are by law collected;’ and 
that the work should be paid for by certificates of stock, 
commonly known as ‘ paving stock,’ issued by the mayor and 
given to the contractors, and redeemable from time to time as 
the taxes were collected.”

None of the provisions of the act of May 24, 1853, are 
important in connection with this case.

The act of June 10, 1867, Webb’s Digest, 467, provided for 
the appointment of a superintendent and inspector of paving of 
footways, etc., and enacted that “ the said superintendent and
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inspector shall also be charged with the duty of making all 
assessments on lots or parts of lots bordering on any street, 
alley, or avenue, which shall have been paved.”

A later act on the subject, that of October 28, 1867, (65th 
Council, c. 6,) provided “ that from and after the passage of 
this act, all taxes assessed on private property . . . for 
the laying of foot pavements and gutters, curbing and paving 
alleys, shall be collected as follows : one fourth of such assess­
ment within thirty days after the service of the notice by the 
collector of taxes, and the remaining three fourths in three 
equal annual payments, for which deferred payments, it shall 
be the duty of the mayor to issue certificates of indebtedness 
bearing interest at the rate of ten per centum per annum.”

By act of Congress of February 21,1871, c. 62, § 40,16 Stat. 
419, 428, it was provided that “the charters of said cities 
(Washington and Georgetown) severally . . . shall be 
continued for the following purposes, to wit :

“ For the collection of all sums of money due to said cities 
respectively ; . . . for the enforcement of all contracts 
made by said cities respectively, and all taxes, heretofore 
assessed, remaining unpaid ; ... for the collection of all 
just claims against said cities, respectively ; . . . for the 
enforcement of all legal contracts against said cities, respec­
tively, . . . until the affairs of said cities, respectively, 
. . . shall have been fully closed ; ” . . . and (sec. 41) 
“upon the repeal of the charters of the cities of Washington 
and Georgetown, the District of Columbia be and is hereby, 
declared to be the successor of said corporations and all the 
property of said corporations, and of the county of Washing­
ton, shall become vested in the said District of Columbia.”

From the agreed statement of facts, supplemented on the 
hearing below by the addition of a single fact by consent of 
counsel for both parties, it appeared that one Henry Birch 
set the curbstone and paved the footway and gutter in front 
of lots one to twelve inclusive in square 156, under a valid 
contract, executed in 1870, with the corporation of Washing­
ton, covering the improvement in front of other lots as well ; 
that the work was duly completed and accepted on or about
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November 17, 1870, and that its cost, to be paid to Birch, was 
$2054.10, no‘part of which had ever been collected or paid; 
that the municipal officers failed to comply with the require­
ments of law relating to assessment and notice; that the 

* superintendent and inspector of paving and footways withheld 
the statement of the cost of the work from the register and 
the assessment from record until November, 1871, at “ the sole 
request and procurement of the owner of said lots, whereby, 
he, the owner, was enabled to sell and did sell said lots with­
out any record notice of such assessment, to the purchaser,” 
namely, October 2, 1871. In the meantime and after the 
work was completed, the corporation of Washington had been 
succeeded by the government of the District of Columbia, and 
the offices under the corporation of Washington had been 
abolished, and the superintendent and inspector was without 
any authority to make the assessment against these lots, yet 
on or about November, 1871, “ the records were erased and 
altered, whereby an assessment against said lots was interpo­
lated over and above the signatures already made of the mayor, 
ward commissioner and other officers of the corporation, pre­
sumably to make it appear that they had approved the same, 
when, as a matter of fact, they had not.”

It is explained in Lyon v. Alley, 130 U. S. 177, that the 
superintendent entered the work under Birch’s contract with 
the proper proportionate charge against each lot as to all other 
lots except those in question, and that the change in the record 
was made by an interlineation in red ink, signed by the offi­
cer, and reading “Entered Nov. 17, 1870. This work was 
done at this date, but by request of the owner, not entered 
until Nov. 1871.”

March 9, 1872, the District of Columbia issued and deliv­
ered to Birch four certificates of indebtedness against these 
lots for the cost of the work, signed by the governor and 
register, and Birch sold and transferred them to plaintiff for 
value before maturity. The certificates stated that there was 
due from the corporation of Washington to Birch and his 
assigns the sums named, bearing interest from November 17, 
1871, at ten per cent, being issued under the corporation
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ordinance of October 28, 1867, for setting the curbstone and 
paving the footway in front of the lots in question, and that 
the principal and interest was to be paid “ out of the special 
tax fund, agreeably to the terms of the above recited act.” 
On June 7, 1874, these lots were advertised for sale by the 
collector of taxes for non-payment of the assessment or cer­
tificates, whereupon the sale was enjoined at the instance of 
the then owner by a temporary restraining order of the court, 
but neither Birch nor plaintiff were made parties to said cause 
and neither of them had any knowledge of the order passed 
therein. The collector of taxes, upon the service of the tem­
porary injunction, made no entry or memorandum thereof 
against these lots, but by mistake did so as to the same num­
bered lots in another square. October 5, 1881, the collector 
of taxes again advertised the lots for sale and sold them for 
the non-payment of the assessment or certificates to plaintiff, 
and there was issued to him, upon his surrendering the certifi­
cates, which were cancelled, and paying three dollars in 
money, twelve tax sale certificates. At this time, to wit, 
October 5, 1881, plaintiff had no knowledge whatever of the 
restraining order or any of the proceedings in the case in 
which it was granted, and “ neither he nor his assignor, Birch, 
were aware of any invalid proceedings connected with said 
assessment, and said purchase was involuntary on the part of 
plaintiff and made to protect his interest in said certificates 
of indebtedness and save the same from sacrifice.” The cer­
tificates of indebtedness thus surrendered “ were computed 
and accepted as valid by the District of Columbia at said sale 
at and for the sum of $4079.70, which, with $3 paid in cash, 
made $4082.70 as the purchase price paid for such lots on 
October 5, 1881, by this plaintiff.”

It further appeared that John B. Alley, having become 
owner of the lots, filed a bill against plaintiff to set aside the 
tax sale, and that in February, 1885, the Supreme Court of 
the District of Columbia granted the relief prayed, 3 Mackey, 
456, and that its decree was affirmed on appeal, 130 U. S. 177 ; 
and it was agreed that “ the assessment was illegally levied, 
and the collector of taxes was without authority and jurisdic-
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tion to sell, and said sale was not made according to law and 
was void.”

Plaintiff first learned of the invalid proceedings connected 
with said assessment and sale in the early part of 1882, and 
at once made application to defendant for a return of the 
certificates of indebtedness and the money accepted by the 
collector of taxes as the purchase price of said lots, tendering 
in return the certificates of tax sale, but his application was 
refused.

And it was stipulated that if the court should be of opinion 
that plaintiff was legally entitled to recover, it might give 
judgment in his favor for the amount paid by him at the 
sale, $4082.70, with interest thereon from October 5, 1881.

Mr. Sidney T. Thomas and Mr. Andrew B. Duvall, for 
plaintiff in error, submitted on their brief.

Mr. Isaac S. Lyon in person for defendant in error.

Me. Chief Justioe Fuller, after stating the case, delivered 
the opinion of the court.

The Supreme Court of the District of Columbia held that 
the effect of the applicable acts “ was to charge the munici­
pality, not with a direct indebtedness for the work done 
under its ordinance, but with the duty to work out a pay­
ment therefor by seeing to it that the cost should be charged 
as a lien upon adjoining lots, and by enforcing this lien and 
collecting the special tax from the lot owners ; ” that the 
District “became invested with authority, and was charged 
with the duty, to secure such liens and collect and pay over 
to the contractor such taxes, in payment for work done under 
an ordinance of the city of Washington. This power could 
have been exercised and this duty could have been performed 
in the present case at any time before the 2d day of October, 
1871, when it was cut off by the sale of the lots in question 
to an innocent purchaser;” that “if the resource of payment 
out of the special tax could have been secured by the District,
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and was lost by its omission, a duty to pay the contractor 
would fairly belong to the District, and an issue of certifi­
cates of indebtedness to him would not be a void act ; ” that 
these certificates were negotiable and were assigned for value 
to an innocent purchaser ; that plaintiff acted in good faith in 
making the purchase at the tax sale ; that the collector did 
not act as plaintiff’s agent for the collection of the certifi­
cates, but in the exercise of public functions and for the 
District, and that as the District had received and retained 
the proceeds of the transaction, it had treated the sale as 
made on its account ; and, in conclusion, that as the certifi­
cates were valid, and between the parties were purchase 
money, and as the sale gave nothing to the plaintiff, but the 
District retained and had disabled itself to return the certifi­
cates, it was liable for the amount thereof.

We concur in these views. The work was done in pursu­
ance of a valid contract, and the city, and the District, 
received the benefit thereof. As the city, and then the Dis­
trict, failed to make the required assessments, the District 
became liable and the certificates of indebtedness were valid 
obligations. Memphis v. Brown, 20 Wall. 289, 310, 311 ; 
Hitchcock v. Galveston, 96 U. S. 341, 360, 361 ; Chicago v. 
People, 56 Illinois, 327 ; Kearney v. Covington, 1 Met. (Ky.) 
339 ; Cumming n. Mayor, 11 Paige, 596 ; Reilly v. Albany, 
112 N. Y. 30 ; Fisher v. St. Louis, 44 Missouri, 482 ; Com­
mercial Bank v. Portland, 24 Oregon, 188 ; Cole v. Shreve­
port, 41 La. Ann. 839; Morgan v. Dubuque, 28 Iowa, 575; 
Fort Worth City Co. v. Smith Bridge Co., 151 U. S. 294, 302.

The certificates admitted the indebtedness and postponed 
payment until the amount thereof could be realized from an 
assessment, which it turned out the District could not then 
lawfully make, though it could have been done prior to Octo­
ber 2, 1871; and there is no pretence that the particular 
means of payment failed through any laches or fault on the 
part of Birch or the plaintiff. The tax sale was void but the 
agreed case shows that plaintiff purchased thereat involun­
tarily and in good faith to protect his interest in the certifi­
cates and paid the full amount in these due bills. He was



208 OCTOBER TERM, 1895.

Statement of the Case.

not bound to take the risk of losing his money because of the 
invalidity of the assessment and the want of authority in the 
officer to sell, an officer not acting for him but for the Dis­
trict, and no adequate reason is perceived for cutting him off 
from reclaiming his certificates and · recovering thereon, in 
view of this total failure of consideration without fault on 
his part.

Judgment affirmed.

AINSA o. UNITED STATES.

APPEAL FROM THE COURT OF PRIVATE LAND CLAIMS.

No. 429. Argued October 25, 28,1895. — Decided March 2,1896.

In order to the confirmation of a Mexican grant by the Court of Private 
Land Claims, it must appear not only that the title was lawfully and 
regularly derived, but that, if the grant were not complete and perfect, 
the claimant could, by right and not by grace, have demanded that it 
should be made perfect by the former government, had the territory not 
been acquired by the United States ; and by the treaty no grant could be 
considered obligatory which had not been theretofore located.

The grant under which the plaintiff in error claims was a grant of a specific 
quantity of land, to wit : seven and a half sitios and two scant caballerios 
within exterior boundaries, and not a grant of the entire eighteen leagues 
contained within those exterior boundaries ; and as location was a pre­
requisite to any action by the Court of Private Land Claims, and as the 
grant had not been located at the date of the Gadsden treaty, it cannot 
be confirmed.

This was a proceeding on behalf of the United States, insti­
tuted by direction of the Attorney General, in the Court of 
Private Land Claims, under the third clause of section eight of 
the act of March 3, 1891, c. 539, 26 Stat. 854. The petition 
alleged that defendants were asserting a claim to the premises 
in dispute under an alleged Mexican land grant by virtue of 
the treaty of December 30, 1853, known as the “ Gadsden 
Purchase,” and that the title of defendants and each of them 
was open to question in several particulars set out in the peti­
tion. And it was prayed that the defendants be notified to
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show cause why the alleged grant should not be declared null 
and void, and that the title to said land might be quieted and 
forever settled, and for general relief.

Separate answers were filed by Santiago Ainsa, administra­
tor of Frank Ely, and by Juan Pedro Camou and George H. 
Howard. Defendants admitted that they claimed the land as 
tenants in common, and each set up and pleaded his title and 
asked confirmation of his claim. The New Mexico and Ari­
zona Railroad Company claimed its right of way under them.

The answer of Camou and Howard stated among other 
things :

“ That, as appears and is shown from and in the said official 
survey, the minutes whereof are contained in the aforesaid 
testimonio, the form of the same was nearly square, the north­
ern and southern boundaries conforming, of necessity, angu­
larly with those of the Casita Rancho and the Tumacacori 
and Calabasas tracts ; that within the bounds, natural objects, 
and monuments set forth and established by the said official 
survey, there is an excess of about —, more or less, some 4631 
hectaras, 21 aras, and 47 centiaras, or about — of such said 
excess, surplus, or demasías, being in that portion of grant 
lying and being in .the State of Sonora, all of which is set 
forth and shown in the resurvey of the grant and plot thereof 
had and made a. d. 1886, by the Mexican government upon 
the petition of your petitioner,. Camou, to purchase the said 
demasías that lay within the Republic of Mexico ; which said 
resurvey and plot thereof and the proceedings thereon, as well 
as the final sale and grants by the said Republic of Mexico — 
petitioner Camou of the said demasías within the said republic, 
and a final recognition, expressly considered and given, of the 
aforesaid original grant of —, made a. d. 1843 by the treas­
urer general of the department of Sonora, are contained, 
shown, and set forth in the duly authenticated original testi­
monio, which was made and delivered unto the said Camou 
by the said republic as complete and final evidence of title, a 
C0Py of which is filed herein and herewith, marked as ‘ Exhibit 
B.’”

Camou also filed an amended answer, which alleged that 
VOL. CLXI—14
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the tract in question had been duly located and recorded in 
the archives of Mexico, prior to the twenty-fifth of September, 
referred to in article VI of the Gadsden treaty, and that his 
grantors and predecessors in interest, who were the owners of 
the grant at the time of the adoption of the treaty of Guada- 
loupe Hidalgo and of the Gadsden treaty, were Mexicans and 
citizens of the Republic of Mexico, and further alleged that 
the validity of the grant was examined into by the United 
States surveyor general for Arizona, who made a report 
thereon, a certified copy whereof, dated February 25,1881, was 
made part of his answer. This report states that the grant 
was “for the exact quantity of seven and one half square 
leagues and two short caballerías, notwithstanding the peti­
tion was for the vacant land lying between the northern 
boundary of Casita and the western boundary of rancho Tu- 
macacori;” that the survey “fixed the quantity at exactly 
seven and one half square leagues and two short caballerías ; ” 
and that “ after survey every act in the proceedings up to and 
including the formal execution of the grant was upon the 
basis of the exact quantity ascertained by survey.” The sur­
veyor general called attention to the importance attached by 
the Mexican government to the quantity or area of grants of 
land as shown by the action of the procurator fiscal, herein­
after referred to, in correcting the error of the appraisers in 
omitting to value the two short caballerías, which, being done, 
“ the grant was executed for the definite quantity heretofore 
stated.” In his opinion, as the petition showed that the peti­
tioner wanted the vacant land bounded on the south by the 
Casita and northerly by the Calabazas without special refer­
ence to other boundaries, the claim should be made to bind 
those ranchos with the easterly and westerly lines so estab­
lished as to include exactly seven and one half square leagues 
and two caballerías, and he recommended confirmation of so 
much of the claim as should be found in Arizona on a survey 
made as thus indicated.

Upon the trial the court ruled that the object of the pro­
ceeding by the government was simply to bring in the parties 
in order that the claimants’ title might be confirmed if it were
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found that their grant was valid ; that, moreover, the defend' 
ants had prayed for such confirmation ; and that the burden 
of proof was upon the defendants. They thereupon offered 
in evidence a titulo of the land in question, entitled “ Title to 
seven and one half sitios and two short caballerías of land for 
raising cattle and horses, contained in the vacant public lands 
between the north boundary of the ranch of Casita and the 
west boundary of the mission of Tumacacori and Calabazas, 
in the upper Pinia country, issued to Don José Elias and 
his parents, Don Francisco Gonzales and Doña Balvanera 
Redondo, residents of the town of Imuris.” From this it 
appeared, although the petition is not in the record, that 
May 6, 1841, Don José Elias and his parents applied “for 
the resurvey of the lands of the ranch of Casita, of which 
they are the owners and possessors, and which are situated 
in the jurisdiction of the town of Imuris, and also for the 
survey, appraisement, and publication of the vacant public 
lands which they say they need.” This part of the applica­
tion is also described in the proceedings as being “for the 
survey, appraisement and publication, offer and sale of seven 
and one half sitios and two short caballerías of land for rais­
ing cattle and horses, which comprise the vacant public lands 
situated between the north boundary of the ranch of Casita 
and the west boundary of the mission of Tumacacori and Cal­
abazas, in the upper Pima country, in the district of San 
Ignacio.” The application was granted by the superior board 
of the treasury of the department of Sonora, May 22, 1841, 
and a resurvey of the ranch Casita was ordered, as also a sur­
vey of the public lands sought to be purchased, and the order 
directed that separate expedientes should be made of both 
operations. This action of the board was certified to the 
superior chief of the treasury, May 26, 1841, who on that day 
commissioned Don Francisco Navamuel to make the surveys. 
He was directed to resurvey for Don José Elias and his par­
ents the lands of Casita, “ giving them the area or number of 
sitios that legally belong to them, with due separation of the 
sitio or sitios that result in excess within the lawful bounda­
ries of said lands of Casita. And at the same time said com-
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missioner shall execute, in separate expedientes, the proper 
survey, appraisement, and publication of the vacant public 
lands the parties in interest apply for, after the indispensable 
judicial information which said commissioner, under his own 
strictest responsibility, shall cause to be taken before a com­
petent judge and shall aggregate to the original proceedings, 
and which shall be that of three impartial, capable and upright 
witnesses of practical intelligence, by which it is legally and 
sufficiently proved that the parties in interest need such 
vacant public lands and have an abundance of stock to stock 
them with.” The commissioner was required to act in strict 
compliance with the laws of Sonora of May 20, 1825, and 
July 11, 1834, and to adjust the sitio or sitios contained in the 
lands of Casita ; their overplus, if any ; and the vacant public 
lands, strictly by the regulations, giving to each sitio the area 
of twenty-five million square varas, and he was cautioned as 
soon as the operations as to the excess or overplus resulting 
within the lawful boundaries of Casita were completed, that 
that excess should not be published, but appraised in accord­
ance with article 2 of decree No. 51 of May 12, 1835. The 
commissioner procured evidence that Gonzales and his wife 
had four thousand head of cattle more or less, and proceeded 
to resurvey the ranch of Casita, and then to survey the vacant 
public lands. As to this survey he reported that he started 
at the north cross monument of Casita and directed himself 
“along the public road that goes toward the north to the 
presidio of Tubac,” 340 cords, (17,000 varas,) “ which ended 
on the high road, in a flat, where a wide canyon that comes 
down from the slope of the Pajarito mountains terminates,” 
where he ordered a monument placed, “that of Calabazas 
being about a thousand steps further on on a high hillock 
which slopes down on the other side of said canyon.” “ Hav­
ing asked the party how he wanted the land squared, he 
replied that he wanted twenty cords to the east ; and there­
upon they were measured for him twenty-two (22) cords from 
the monument which is in the high road, in a straight line 
guided by the compass, to a hillock that has many oak trees 
on its slope, and on the summit a pile of stones was placed as
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a monument.” Having returned to the cross monument on 
the high road, the commissioner measured west fifty cords, 
(twenty-five hundred varas,) where he “reached very broken 
ground, which it was impossible to measure with the cord,” 
when he “made a scrupulous estimate, together with my 
assistants, of one hundred and fifty cords, until I arrived to 
where the Pajarito mountains turned to the north near the 
place they call Calaveras, said Pajarito mountains having been 
crossed and within the land surveyed, and there I ordered the 
party to place a pile of stones as a corner monument.” He 
then returned to the place of beginning, and measured east 
twenty-two cords, (eleven hundred varas,) “ which ended 
upon some hillocks at the trunk of an oak tree, where a pile 
of stones was placed,” and from the same point he measured 
and estimated “ in several stretches of rough ground, towards 
the west, two hundred (200) cords, which ended on a whit­
ish ridge that has considerable pasture, near the so called 
Planchas de Plata, which ridge divides the streams that flow 
towards the ranch of Agua Caliente and those that go towards 
Agua Zarca. Thus the south boundary was closed with 
another two hundred and twenty-two (222) cords and is 
limited there by the ranch of Casita. In this manner was 
terminated the survey of the vacant public lands, which in­
clude seven and one half sitios, and the party, when it was 
made known to him, was satisfied and understood the area 
it encloses, and was warned to place, at the first opportu- 
n^y> fixed monuments of stone and mortar.” The land was 
then appraised, according to the state law of Sonora, at the 
minimum price of fifteen dollars per sitio, the amount being 
put at one hundred and twelve dollars, four reals ; and publi­
cation was ordered in accordance with that law for thirty con­
secutive days, by the public crier, “ in solicitation of bidders 
who may make a better valuation.” The last publication was 
on December 10, 1841, when proceedings were suspended, on 
account of the absence of Don José Elias, until November 28, 
1842, when they were referred, as required by the law of 
Sonora, to the attorney general of the treasury, who reviewed 
the same, and reported thereon that the survey was 340 cords
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from the north to the south and 222 cords from east to west 
which, reduced to varas, and multiplied, gave 18 8,700,000 
square varas, making “ seven and one half sitios and two cab­
allerías, a little short, for raising cattle ; ” that the appraise­
ment made no account of the two short caballerías, which 
were of the value of five reals ten grains at the rate of fifteen 
dollars per sitio, for which reason the total value should be 
one hundred and thirteen dollars, one real and ten grains ; and 
recommended a sale “ of said seven and one half sitios and two 
short caballerías of public land for raising cattle and horses, 
included between the north boundary of the ranch of Casita 
and the west boundary of the mission of Tumacacori and Cal­
abazas,” to the highest bidder on three public offers. This 
was so ordered January 5, 1843, and after three public offers, 
January 5, 6, and 7, sale was made to Don José Elias and his 
parents. The description of the land offered was in these 
words : “ There are going to be sold, on account of the public 
treasury of the department, seven and one half sitios and two 
short caballerías of land for raising cattle and horses, con­
tained in the vacant public lands situated between the boun­
daries of Casita and those of the mission of Tumacacori and 
Calabazas, in the upper Pima country.” In the third publica­
tion the translation uses, instead of the words “ contained in 
the vacant public lands,” the words “ comprising the vacant 
public lands,” and this difference of phraseology appears in 
several of the proceedings, that is, sometimes the seven and 
one half sitios are described as contained in the vacant public 
lands, and sometimes as comprising the vacant public lands. 
The documents in Spanish were not sent up.

The titulo then recites the receipt of one hundred and 
thirteen dollars, one real and ten grains, and that in the 
provisional memorandum book of receipts for the current 
year the receipt of that sum, “ being the value of seven and 
one half sitios and two short caballerías of land for raising 
cattle and horses, contained in the vacant public lands be­
tween the boundaries of Casita and those of the mission of 
Tumacacori and Calabazas, in the upper Pima country,” was 
entered. Thereupon the treasurer of the department of
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Sonora, at Arizpe, on January 7, 1843, executed the grant 
as follows : “ Therefore, by virtue of the authority which the 
laws, regulations and superior orders that govern in the mat­
ter confer on me, by these presents, in the name of the Mexi­
can nation, I grant, in due form of law, seven and one half 
sitios and two short caballerías of land for raising cattle and 
horses, contained in the vacant public lands situated between 
the boundaries of Casita and those of the mission of Tumaca- 
cori and Calabazas, in the upper Pima country, in the district 
of San Ignacio, to Don José Elias, and to his parents, Don 
Francisco Gonzales and Doña Balvanera Redondo, residents 
of the town of I mûris, in said district, to whom I cede, give 
and adjudicate said lands, by way of sale, and with all the 
requisites, stability and permanence the laws establish, for 
themselves, their children, heirs and successors, etc.”

Appended to the titulo appeared the following certificate 
signed by the chief clerk, which was offered in evidence by 
the defendants as a part thereof : “ By supreme resolution of 
this day, the adjudication of the land referred to in the title 
issued on the 7th of January, 1843, is approved, under the pro­
visions of article 3 of the law of December 3, 1855, and it is 
therefore legally confirmed*. And in witness thereof and for 
the purposes that may be necessary this indorsement is made 
in the department of public works, in Mexico, on the 7th of 
July, 1886.”

A memorandum was introduced in evidence, showing that 
the Toma de Razon or record book of land titles of Sonora 
contained an entry that on January 7, 1843, there was issued 
a title of grant for seven and one half sitios and two short 
caballerías of land for breeding cattle and horses, contained 
in or comprising the vacant public lands, situated between the 
north boundaries of ranch La Casita and the western boun­
dary of the mission of Tumacacori and Calabazas, in favor of 
Don J osé Elias and his parents. It was admitted that certain 
field notes and a plat thereto attached were made in Decem­
ber, 1891, by a surveyor, now deceased, named Oury, and 
that, if living and present, he would testify that said field 
notes and plat contained a survey of the claim according to
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the natural objects and other descriptions contained in the 
original survey, the total area being 78,868.34 acres, of which 
25,899.09 were in the United States. These field notes and 
map were introduced in evidence.

The testimony on behalf of the United States tended to 
show that by accurate measurement commencing at the north 
cross monument of the ranch, La Casita, and measuring north 
along the Tubac road three hundred and forty cords of fifty 
varas each, the measurement would terminate in the Republic 
of Mexico three and fifty-four hundredths cords, something 
over four hundred and twelve feet, south of the line between 
Mexico and the United States ; and that according to Oury’s 
survey there were within the exterior boundaries named in 
the titulo and within the boundaries of Mexico twelve and 
twenty-one hundredths sitios, or about 52,969.25 acres, and 
within the exterior boundaries and within the United States 
five and ninety-six hundredths sitios, making in the aggregate 
eighteen and seventeen hundredths sitios within the exterior 
boundaries, or 78,868 acres, and that seven and one half sitios 
contained 32,744 acres.

There was also evidence to the effect, as sufficiently stated 
by counsel for the United States, that none of the monuments 
referred to in the titulo are now in existence, and that the 
monuments now found on the southern boundary of the grant, 
being the south cross monument, the southeast monument and 
the southwest monument, have been recently constructed and 
are new monuments ; that the so-called north cross monument 
consists of a mound of earth and pebbles about eighteen inches 
high and ten or twelve feet in diameter, on top of which is a 
stone eleven or twelve inches square, on which is marked “ N 
de E N X,” and has not the appearance of being a monument, 
but appears more like an ant hill, and about twenty steps from 
this is a similar mound, except the stone ; and that the north­
east monument is a recently constructed pile of stone, with­
out mortar, about four feet in diameter, built in circular shape ; 
that the southwest corner is not where it ought to be as de­
scribed by the titulo, and that no such place as “ Calaveras,” 
named as one of the calls for the northwest corner, was known 
in that part of the country.
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The United States also offered in evidence a transcript of 
the expediente referred to in the answer of Camou and How­
ard, being the same proceedings resulting in the order of July 
7,1886, a certificate of which was indorsed on the titulo and 
introduced in evidence by all of the defendants.

From these proceedings it appeared that on August 11,1882, 
Don José Camou, Jr., through whom defendants Camou and 
Howard and others claimed, presented to the district judge 
at Hermosillo a petition alleging that he was a Mexican citi­
zen, and that he was the owner of the ranch known as Los 
Nogales de Elias, situated on the boundary line of Mexico and 
the United States, between the ranches “ La Casita,” “ Tuma- 
cacori,” and “ Calabazas,” the overplus of which he denounced 
and sought to purchase under article eight of a general law of 
July 22, 1863, “ with the understanding that if the other co­
proprietors of said ranch of ‘Nogales’ desire to share in this 
overplus, I do not object that the adjudication may be made 
in favor of all the owners thereof in the proportion to which 
they are entitled, provided they contribute to the expenses of 
the same.” On August 17, 1882, it was ordered by the dis­
trict judge of Sonora that the denouncement above referred 
to be admitted, and citizen Kosas was appointed as commis­
sioner with instructions to resurvey the ranch called Los 
Nogales de Elias for the overplus so applied for, and he was 
required to report the true area of the ranch and the overplus 
of the same, if any, and was required to proceed under the law 
of July 20 and August 2, 1863. It was further recited that 
Rosas, in compliance with the order of the district judge, 
notified the parties in interest and the owners of the adjoin­
ing lands, and proceeded to a resurvey of the ranch according 
to its exterior boundaries as described in the titulo of the grant, 
and found within such exterior boundaries and monuments an 
excess within the Republic of Mexico of 4631 hectares, 21 ares, 
and 47 centiares, (or 2.6 4 sitios, being 11,443.73 acres,) over 
and above the seven and one half sitios sold in 1843. The re­
port of this survey was made to the district judge and by him 
referred to the chief of the treasury acting as attorney general, 
who advised that said excess be adjudicated to José Camou,
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Jr., subject to the approval of the board of public works, to 
which the matter was referred. That board required further 
explanation of the survey, which was made by Rosas on Janu­
ary 15, 1886, and thereafter the district judge was directed to 
suspend “ approval of the adjudication until it becomes known 
whether or not it prejudices the growing town of Nogales, and 
likewise until the validity and legality of the title under which 
it is pretended to hold said ranch is established,” in respect of 
which there was reason to entertain doubt, because the titulo 
of ownership issued to Don José Elias in the city of Arizpe by 
the departmental treasurer of Sonora, January 7, 1843, dis­
closed the fact “ that the origin of the property or the original 
title was vicious and null, as the sale was made and the title 
issued by a departmental treasurer, and in the year 1842, 
when the bases of Tacubaya were in force, that is, when the 
national government was not only central but dictatorial, 
which two circumstances give the title in question the charac­
ter of manifest nullity.”

The objections appear to have been obviated, among other 
things, by securing from the President of the Republic of 
Mexico the order of July 7, 1886, already referred to, and the 
whole matter being again remitted to the district judge the 
surplus was1 regularly adjudicated to José Camou, Jr., who 
paid therefor the value, fixed at $555.74, and costs.

The Court of Private Land Claims held that under the 
original proceedings the right of the grantees was limited to 
the specific amount of land mentioned in the proclamation of 
sale and the grant ; that the grant was for a specific quantity, 
and by its express language the quantity was made the con­
trolling matter of the description ; and that the intent of the 
granting officer to reserve to the government the excess over 
the amount granted within the boundaries was as clearly 
manifested as it could have been made by a reservation in 
express language. And that even though a grant such as the 
court held this to be was unknown to the Mexican law, still, 
what was actually effected was to be determined by the lan­
guage made use of, and that the power of the officers to do 
what they did do need not be inquired into ; that while a
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parallelogram 340 cords in height and 222 cords in width, 
measured from the point designated by the commissioner as 
the cardinal point of survey, would be partly within the Ter­
ritory of Arizona and partly within the State of Sonora, yet 
that the grant was specific as to quantity but not as to loca­
tion, and the only effect of the proceedings was to designate 
certain boundaries within which the quantity of lands granted 
was to be located ; that, of necessity, the location was to be 
determined by subsequent action, but no action was ever 
taken. The conclusion was that, at the time of the treaty of 
cession, the grant had not been located within the meaning of 
that instrument, and hence by its express terms could not now 
be recognized as of any validity ; and that it was not such a 
grant as by the terms of the treaty the United States was 
bound to recognize and confirm, which by the terms of the 
act creating the court was the test of the rights of the parties.

The Court of Private Land Claims entered a decree “ that 
the defendants, or either or any one of them, take nothing by 
their claim of lands lying north of the international boundary 
line between the United States and Mexico, and that the 
claims of the various defendants as made in their answers 
are hereby declared without merit and are disallowed.” From 
this decree an appeal was prosecuted to this court.

Some definitions and explanations may properly be added 
to the foregoing statement.

A vara equals 32.9927 inches ; a cordel, 137.95 feet, or 50 
varas ; a sitio contains 4338.464 acres ; a caballería, 105.75 
acres; a hectare, 2.471 acres; a “sitio de ganado menor,” or 
sheep ranch, 1928.133 acres. An expediente is a complete 
statement of every step taken in the proceedings, and a testi­
monio is the first copy of the expediente. A grant of final 
title papers is attached to the testimonio and delivered to the 
grantee as evidence of title, and entry is made at the time 
m a book called the Toma de Razon, which identifies the 
grantee, date of the grant and property granted. The diction­
aries define “ Tomar razon,” “ to register, to take a memoran­
dum of, to make a record of a thing,” and “ Toma de Razon,” 
“ memorandum book.”
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The “ Gadsden. Purchase ” added a strip along the southern 
boundary of the Territory of New Mexico, and Arizona was 
detached and made a separate Territory in 1863, within which 
strip and Territory the land in controversy is situated.

Mr. Rochester Ford for appellants.

Mr. Solicitor General, Mr. Matthew G. Reynolds, and Mr. 
Luman F. Parker for appellees.

Mb. Chief Justioe Fullee, after stating the case, delivered 
the opinion of the court :

As remarked in Astiazaran v. Sa/nta Rita Mining Co., 148 
U. S. 80, 81, a case involving title to the ranchos of Tumaca- 
cori, Calabazas, and Huevavi, undoubtedly private rights of 
property within ceded territory are not affected by the 
change of sovereignty and jurisdiction, and are entitled to 
protection, whether the party had the full and absolute owner­
ship of the land or merely an equitable interest therein, which 
requires some further act of the government to vest in him a 
perfect title. And this is so by the law of nations, “ with or 
without any stipulation to such effect,” Strother v. Lucas, 12 
Pet. 410, 436, but when stipulations exist, the terms in which 
the high contracting parties have expressed themselves are to 
be observed.

By Article VIII of the treaty of Guadaloupe Hidalgo, Feb­
ruary 2, 1848, Mexicans, established in territories previously 
belonging to Mexico and remaining for the future within the 
limits of the United States, as defined by the treaty, were free 
to continue where they then resided or to remove at any time 
to the Mexican Republic, “ retaining the property which they 
possess in said territories, or disposing thereof, and removing 
the proceeds wherever they please ; ” and “ in the said terri­
tories, property of every kind, now belonging to Mexicans not 
established there, shall be inviolably respected. The present 
owners, the heirs of these, and all Mexicans who may here­
after acquire said property by contract, shall enjoy, with re-
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spect to it, guaranties equally ample as if the same belonged 
to citizens of the United States.” 9 Stat. 922, 929.

Article VI of the Gadsden treaty, December 30, 1853, is as 
follows: “No grants of land within the territory ceded by 
the first article of this treaty, bearing date subsequent to the 
day — twenty-fifth of September — when the minister and 
subscriber to this treaty on the part of the United States, 
proposed to the government of Mexico to terminate the ques­
tion of boundary, will be considered valid or be recognized by 
the United States, or will any grants made previously be re­
spected or be considered as obligatory, which have not been 
located and duly recorded in the archives of Mexico.” 10 Stat. 
1031, 1035.

The difference in language between the two treaties is 
readily seen. Grants previous to the cession, which have not 
been located, are by the terms of the latter treaty not to be 
respected or considered as obligatory, as matter of right, 
whatever the United States might see fit to do, as matter 
of grace, under particular circumstances. And grants which 
have not been located would seem manifestly to be grants 
of a specific quantity of land within exterior boundaries con­
taining a larger quantity. This was a familiar class of Mex­
ican grants, and is referred to by Mr. Justice Field in 
Hornsby v. United States, 10 Wall. 224, 232, where, delivering 
the opinion of the court, he said: “As we have had occasion 
to observe in several instances, grants of the public domain 
of Mexico, made by governors of the department of Califor­
nia, were of three kinds : 1st, grants by specific boundaries, 
where the donee was entitled to the whole tract described ; 
2d, grants by quantity, as of one or more leagues situated at 
some designated place, or within a larger tract described by 
outboundaries, where the donee was entitled out of the gen­
eral tract only to the quantity specified ; and, 3d, grants of 
places by name, where the donee was entitled to the tract 
named according to the limits, as shown by its settlement and 
possession, or other competent evidence. The greater part of 
the grants which have come before this court for examination 
have belonged to the second class.”
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The mode in. which private rights of property may be se­
cured, and the obligations imposed upon the United States 
by treaties fulfilled, belongs to the political department of the 
government to provide. In respect to California, this was 
done through the establishment of a judicial tribunal, but in 
respect of the adjustment and confirmation of claims under 
grants from the Mexican government in New Mexico and in 
Arizona, Congress reserved to itself, prior to the passage of 
the act of March 3, 1891, c. 539, creating the Court of Private 
Land Claims, 26 Stat. 854, the determination of such claims, 
enacting as to New Mexico “that the surveyor general for 
the territory, under the instructions of the Secretary of the 
Interior, should ascertain the origin, nature, character and 
extent of all such claims, and for this purpose might issue 
notices, summon witnesses, administer oaths and do all other 
necessary acts ; and should make a full report on such claims, 
with his decision as to the validity or invalidity of each under 
the laws, usages and customs of the country before its cession 
to the United States ; and that his report should be laid be­
fore Congress for such action thereon as might be deemed 
just and proper, with a view to confirm bona fide grants, and 
to give full effect to the treaty of 1848 between the United 
States and Mexico.” Astiaza^an v. Santa Rita Mining Com­
pany, supra ; act of July 22,1854, c. 103, § 8,10 Stat. 308, 309. 
And similarly, as to the surveyor general of Arizona, by the 
act of July 15, 1870, c. 292, 16 Stat. 291, 304.

As to the claim in question, this officer made the report 
attached to one of the pleadings, but the claim was never con­
firmed. An authentic survey and final determination of the 
location and boundaries of such claims was contemplated in 
any event. Stoneroad v. Stoneroad, 158 U. S. 240. Then 
came the passage of the act of March 3, 1891, repealing the 
prior acts and creating the court whose decree is now under 
review.

By the first subdivision of section thirteen of this act it is 
provided that: “No claim shall be allowed that shall not 
appear to be upon a title lawfully and regularly derived from 
the government of Spain or Mexico, or from any of the States
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of the Republic of Mexico having lawful authority to make 
grants of land, and one that if not then complete and perfect 
at the date of the acquisition of the territory by the United 
States, the claimant would have had a lawful right to make 
perfect had the territory not been acquired by the United 
States, and that the United States are bound, upon the prin­
ciples of public law, or by the provisions of the treaty of ces­
sion, to respect and permit to become complete and perfect if 
the same was not at such date already complete and perfect.” 
Here, again, there are significant differences between this 
phraseology and that used in the act of March 3, 1851, c. 41. 
<£ to ascertain and settle the private land claims in the State 
of California,” 9 Stat. 631, which provided that the board of 
commissioners thereby created, the district court, and this 
court, in deciding on the validity of any claim brought before 
them, should “be governed by the treaty of Guadaloupe 
Hidalgo, the law of nations, the laws, usages and customs of 
the government from which the claim is derived, the princi­
ples of equity, and the decisions of the Supreme Court of the 
United States, so far as they are applicable,” that is, the deci­
sions theretofore given in relation to titles in Louisiana and 
Florida, which were derived from the French or Spanish au­
thorities previous to the cession to the United States. Fre­
mont v. United States, 17 How. 542, 553.

But, under the act of March 3,1891, it must appear, in order 
to the confirmation of a grant by the Court of Private Land 
Claims, not only that the title was lawfully and regularly 
derived, but that, if the grant were not complete and perfect, 
the claimant could, by right and not by grace, have demanded 
that it should be made perfect by the former government, had 
the territory not been acquired by the United States, and by 
the treaty no grant could be considered obligatory which had 
not been theretofore located.

It is contended on behalf of the United States that this 
grant was void because the departmental officers had no power, 
under the laws of Mexico in force when it purported to be 
made, to make it without the approval of the supreme govern­
ment, which it is not claimed had been given; and also, if
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otherwise valid, that confirmation could not be accorded be­
cause the evidence failed to show that it was duly recorded in 
accordance with the requirements of the Mexican laws ; but 
we need not enter upon the consideration of either of these 
propositions, since, assuming that this was a valid grant made 
by the proper officers and duly recorded, we concur with the 
court below that it was the grant of a specific quantity of land 
and not of the entire eighteen leagues contained within the 
exterior boundaries, and not having been located at the date 
of the treaty could not be confirmed.

It is to be noted that the petition of Don José Elias does 
not appear in the expediente, and its nonproduction is nowhere 
accounted for. The recitals in other parts of the proceedings 
as to the contents of such a petition were not considered in 
United States v. Cambuston, 20 How. 59, 63, as conclusive or 
even satisfactory evidence of that fact ; and appellants’ argu­
ment treats the exact terms of the application as of import­
ance, since they insist it was a petition for all the vacant public 
lands between the north boundary of Casita and the west 
boundary of Tumacacori and Calabazas. But the most that 
can be claimed is that the petition was for seven and one half 
sitios, as what was needed for the cattle of Don Elias and his 
parents, and that Don Elias may have assumed that that num­
ber of sitios covered all the vacant lands. And as, in our 
judgment, the expediente shows that what was directed to be 
appraised, what was appraised, what was directed to be sold, 
what was sold, what was paid for, and what purported to be 
granted, was seven and one half sitios and two short caballe­
rías, while the alleged preliminary survey indicated general 
boundaries containing over eighteen sitios, we think, as the 
Court of Private Land Claims did, that the grant was of seven 
and a half sitios and two scant caballerías within exterior 
boundaries, and that location was a prerequisite to any action 
by the court.

Appellants insist that the grant of a certain quantity of land 
situated at some designated place, or within a larger tract de­
scribed by outboundaries, was not known to the “ State of the 
West,” made up of Sonora and Sinaloa, and reference is made



AINSA v. UNITED STATES. 225

Opinion of the Court.

to certain laws of May 20, 1825, and of July 11, 1834, as 
showing that lands in that State were to be surveyed before 
they were sold, and sold by metes and bounds as surveyed. 
The order of the superior board of the treasury of the depart­
ment, set forth in the expediente, required compliance with 
the provisions of the law of July 11, 1834, and also with the 
regulations for surveying lands for raising cattle and horses 
made under the law of May 20, 1825, and as to any overplus 
within the lawful boundaries of Casita, required it not to be 
published but appraised in conformity with article 2 of decree 
No. 51 of May 12, 1835.

Article 30 of the law of 1825 provided that the owners of 
sitios should place at their boundary termini monuments of 
stone and mortar “ as soon as possession thereof is given them ; 
and if within three months from the date the survey is con­
cluded they do not do so,” that a fine should be exacted from 
them and monuments ordered constructed at their expense. 
Article 63 of the law of 1834 was to the same effect, and read : 
“It is the duty of owners of sitios to place upon the boundary 
lines of their estates, landmarks of stone as ordered by the 
statutes, as soon as they are in possession of their estates ; and 
if within three months counting from the* date that they re­
ceive their title, they have not complied with this regulation, 
they shall incur a penalty of twenty-five dollars, which they 
shall pay to the judge for the public funds, and moreover shall 
cause the said landmarks to be constructed at the cost of said 
proprietors.”

And it is said that in Sonora, (and as respects lands acquired 
under the Gadsden treaty,) when public lands were parted 
with, the transaction constituted an executed contract of pur­
chase rather than a grant. Conceding that the boundaries 
mentioned in these laws are not outboundaries but specific 
boundaries, they are boundaries ascertained by authentic sur­
vey of specific tracts taken possession of as so delineated, and 
it does not follow that these proceedings were anything more 
than the Court of Private Land Claims found them in effect 
to be, namely, a grant of a specific quantity of land, which 
was to be afterwards located.

VOL. CLXI—is
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Compliance with decree No. 51 of Sonora of May 12,1835, 
with reference to the overplus in La Casita was required, as 
we have said, and moreover, the review of the proceedings 
by the attorney general of the treasury states that the com­
missioner proceeded * to the resurvey of the ranch of Casita, 
from which there resulted within this property the same nine 
sitios the original surveyor, José Olave, measured and esti­
mated on the 20th day of April, 1742, and nine million two 
hundred thousand square varas more, which do not make half 
a sitio, and, even if they had reached that fraction, they should 
not be considered as overplus, under the provisions of the last 
clause of article 2 of decree No. 51 of the 12th of May, 1835, 
of the old State, and which is still in force.”

That article is as follows :
“ Article 2. Those are likewise ‘ iona fide ’ owners who, 

under the descriptions given in their records of survey, oc­
cupy some excess of land; and they are entitled to such 
excess, even after such excess is shown, without any other 
requirement than that of paying for the excess in accordance 
with the quality of land and the price which prevailed when 
the land was measured and appraised ; and only in case the 
owner does not want the excess, or when such excess is very 
great in the opinion of the government, upon the report of 
the treasury, shall such excess be awarded to any one de­
nouncing or soliciting it ; and such person shall bear the ex­
pense of the resurvey, if the excess has not been ascertained. 
In lands measured by calculation, (graduación,) none shall be 
regarded as excess that does not exceed half a sitio.”

It thus appears that the resurvey of grants was provided 
for to ascertain the excess over the quantity intended to be 
granted, that unless the excess was more than half a sitio it 
might be disregarded, and that if it exceeded that, the owner 
of the original grant might be allowed to take it at the valua­
tion. The application of Don José Elias was for a resurvey 
of the Casita in order that he might obtain the overplus lands 
therein on an appraisal, whereas if that ranch had been ac­
quired by purchase ad corpus, that is to say, all the lands 
included by certain metes and bounds, possession delivered
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and monuments set up, it is not apparent how the necessity 
for having a resurvey could have existed; and so when in 
1882 and 1886, the Mexican government was applied to by 
defendant Camou, under the law of July 22, 1863, his applica­
tion proceeded upon the theory that the grant under consider­
ation was a grant of a specific quantity within exterior limits, 
and what he sought and was accorded was an adjudication of 
the overplus on paying the value thereof “ in conformity with 
the tariff in force at the time of the denouncement.”

Certain articles of the law of July 22, 1863, treat of the 
ascertainment and disposition of excesses where the indicated 
boundaries are supposed to cover only a certain quantity of 
land which, when resurveyed, turns out to be much larger 
than as described in the titles ; and such resurveys had been 
practised from an early day and were recognized by Don Elias 
himself in his application in respect of La Casita. Royal De­
cree, Oct. 15,1754, sect. 7, Reynold’s Span.· & Mex. Land Law, 
54; Law of July 11, 1834, chap. 9, sect. 3, Id. 187 ; Law of 
July 22,1863, Hall’s Mex. Law, 174.

In any view, whether treated upon the principles applicable 
to a voluntary grant or as a purchase and sale, appellants’ con­
tention that Don Elias and his parents took all the public 
lands north of Casita as one tract by metes and bounds 
could be sustained only on proof of a determination of such 
metes and bounds by actual survey and delivery of possession 
accordingly.

Navamuel was instructed to survey seven and one half sitios 
of the vacant public lands “ situated between the north boun- 
dary of the ranch of Casita and the west boundary of the 
mission of Tumacacori and Calabazas,” and to measure the 
land between the north boundary of one tract and the west 
boundary of another may be supposed to involve considerable 
difficulty. However, it is said that the mission of Tumacacori 
and Calabazas lay north of these lands, and the surveyor gen­
eral of Arizona was of opinion that the claim should bind the 
ranchos of Casita and Calabazas, “ with the easterly and west­
erly lines so established as to include exactly seven and one 
^ square leagues and two caballerías.” The proceedings
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show that Navamuel understood that the sale was not to be 
of a particular tract for a sum in gross, but of a specific num­
ber of sitios at the upset price fixed by the appraisal of those 
sitios, and that he was not to survey the whole of an existing 
tract, but to delineate a tract containing the desired number 
of sitios. With that understanding he apparently attempted, 
partly by measurements and partly by conjecture, to survey a 
parallelogram of 340 cordels by 222 cordels, which would con­
tain seven and one half sitios, running a little over, and so far 
from intending to include all the public lands, he consulted the 
party “ as to how he wanted the land squared,” that is, the land 
to come to him, and acted on his reply.

Appellants deny that Navamuel laid out a parallelogram 
containing seven and a half sitios, and insist that instead he 
designated the boundaries of a tract containing all the public 
lands, being somewhat over eighteen sitios. They say that 
the northwest and southwest corners were arrived at partly 
by estimation ; that the height of the grant as described was 
449.82 cords and not 340 as stated ; and that the distance from 
the north cross monument to the northwest corner was over 
470 cords instead of 200. Navamuel did not visit the western 
boundary, and the southwest corner as claimed seems on the 
evidence not to be where that corner should be according to 
the titulo. As to the northwest corner, Oury, in December, 
1891, could find no place called Calaveras and no monument 
200 cords west of the north cross monument, but as he did 
find an old monument of loose rock four hundred and seventy 
odd cords west at Calabazas pass, and because of Navamuel’s 
reference to the Pajarito mountains in that connection, he 
concluded to accept that monument as the northwest corner ; 
in other words, he fixed on a point twelve and a half miles 
west as the point Navamuel placed at five miles and a fraction. 
We fear that these speculations did injustice to Navamuel, but 
we think they make it quite clear that to apply the rules of 
metes and bounds to the entire tract of vacant public lands 
is quite inadmissible when taken with the other facts and 
circumstances.

In common law conveyances the words “more or less,
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while sometimes having practically no effect, are frequently 
added to prevent the precise quantity named from being con­
clusive on the parties, and may operate to make a sale of land 
one in gross instead of by the acre, but the bare fact that 
Navamuel estimated a portion of his measurements was not 
equivalent to stamping “ more or less ” on the transaction or 
rendering the specified quantity not of its essence.

So monuments control courses and distances, and courses 
and distances control quantity, but where there is uncertainty 
in specific description, the quantity named may be of decisive 
weight, and necessarily so if the intention to convey only so 
much and no more is plain.

These considerations need not be elaborated nor the com­
mon law cases cited examined, inasmuch as we are of opinion 
on this record that the number of sitios specifically named 
was controlling.

How much land was appraised and sold and paid for? The 
minimum price at which the land could be appraised and sold 
was $15 per sitio. The price paid was at that rate for exactly 
seven and one half sitios and two caballerías. The commis­
sion to the appraisers was for the appraisement of seven and 
one half sitios; the appraisement was for seven and one half 
sitios ; the procurator fiscal in his review of the proceedings 
pointed out that the appraisers had erred in taking no account 
of the two short caballerías, which he valued at five reals and 
ten grains, raising the total value from $112.50 to $113.15 ; 
the order for publication of notice referred to “ the sitios sur­
veyed for Don José Elias and Don Francisco Gonzalez” as 
“having now been appraised;” and the notices published 
were for the sale of “ seven and one half sitios and two short 
caballerías of land appraised at $113,1 real and 10 grains.” 
The order striking off and selling the property to the pur­
chasers, after reciting the assembling of the board, stated that 
the crier having announced that the seven and one half sitios 
and the two short caballerías of land were to be sold, and 
that thereupon the agent of Don José Elias and his parents 
came forward and again offered the one hundred and thir­
teen dollars, one real and ten grains, for which the land was
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appraised, continued, “ and the midday hour of twelve having 
sounded, for the last time the crier said : ‘ Going once, twice 
three times; sold, sold, sold; may it do much good, good, 
good, to Don José Elias and his parents, Don Francisco 
Gonzalez and Doña Balvanera Redondo.’ In these terms 
this act was terminated, and there was publicly and solemnly 
sold the seven and one half sitios and two short caballerías 
of land for raising cattle and horses, comprising the vacant 
public lands situated between the boundaries of Casita and 
those of the mission of Tumacacori and Calabazas in the 
upper Pima country, in the jurisdiction of the town of 
Imuris, for the sum of one hundred and thirteen dollars, 
one real and ten grains, in which they were appraised.” It 
is true that in the translation before us the words “ compris­
ing the vacant public lands ” are used, while in other parts of 
the proceedings the specified quantity is described as “ con­
tained in” or “comprised in” the vacant public lands, as for 
instance in the execution of the grant the words are “con­
tained in the public lands.” But we do not think this differ­
ence, in translation, or if existing in the original, can operate 
to make this an appraisement, advertisement, and sale of all 
the public lands north of Casita, no matter what their extent, 
but that these proceedings and the grant were plainly an 
appraisement, advertisement, sale, purchase, and grant of the 
specific quantity of seven and one half sitios and two caballe­
rías scant. It is certain that the officers had no authority and 
did not intend to sell 78,868 acres for the purchase price of 
32,744 acres ; that in all the proceedings the transaction was 
limited to seven and one half sitios; that Navamuel deter­
mined what was needed by Elias as a cattle breeder, made 
his survey, approved the appraisement, and published for bids 
at “ a better valuation,” on that basis ; and that the Mexican 
government has construed the grant in the same way in order­
ing a resurvey, and thereupon adjudicating the excess over 
seven and one half sitios.

This brings us to consider whether juridical possession was 
delivered to the grantee as asserted by appellants.

In United States v. Pico, 5 Wall. 536, 539, where there was
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a concession by specific boundaries, and the words “ in extent 
twelve square leagues ” were added to the resolution of ap­
proval of the departmental assembly after the description of 
the tract ceded, it was held that these words did not create a 
limitation on the quantity granted, as they were evidently 
not used for any such purpose, but merely indicated a con­
jectural estimate of the quantity, and Mr. Justice Field ob­
served that I when, in Mexican grants, boundaries are given, 
and a limitation upon the quantity embraced within the 
boundaries is intended, words expressing such intention are 
generally used,” and that in case of doubt as to the intention to 
cede all the land within the designated boundaries, the doubt 
would be removed by the juridical possession delivered to 
the grantees, which “proceeding involved an ascertainment 
and settlement of the boundaries of the lands granted by the 
appropriate officers of the government specially designated 
forthat purpose, and has all the force and efficacy of a.judi­
cial determination.”

In Malarin v. United States, 1 Wall. 282, 289, Mr. Justice 
Field, again speaking for the court, in setting forth the act 
of juridical possession described in the expediente in that case, 
said: “Under the civil, as at the common law, a formal tradi­
tion or livery of seizin of the property was necessary. As 
preliminary to this proceeding the boundaries of the quantity 
granted had to be established, when there was any uncertainty 
in the description of the premises. Measurement and segre­
gation in such cases, therefore, preceded the final delivery of 
possession. By the Mexican law various regulations were 
prescribed for the guidance in these matters of the magis­
trates of the vicinage. The conditions annexed to the grant 
m the case at bar required the grantee to solicit juridical pos­
session from the proper judge. In compliance with this re­
quirement, within four months after the issue of the grant, 
he presented the instrument to the judge of the district, and 
requested him to designate a day for delivering the possession. 
Th6 judge designated a day, and directed that the adjoining 
proprietors be cited, and that measurers and counters be ap­
pointed. On the day designated the proprietors appeared,
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and two measurers and two counters were appointed, and 
sworn for the faithful discharge of their duties. A line pro­
vided for the measurement was produced, and its precise 
length ascertained. The measurers then proceeded to meas­
ure off the land, the judge and the proprietors accompanying 
them. The measurement being effected, the parties went to 
the centre of the land, and there the judge directed the gran­
tee to enter into the possession, which he did, and gave evi­
dence of the fact * by pulling up grass and making demonstra­
tion as owner of the land.’ Of the various steps thus taken, 
from the appointment of the day, until the final act of deliv­
ery, a complete record was kept by the judge, and by him 
transmitted to the grantee after being properly entered upon 
the ‘ book of possessions.’ ”

In Moore v. Steinbach, 127 U. S. 70, 80, the grant required 
the grantee to “ petition the proper judge to be put in juridi­
cal possession by him in virtue of this document, by whom 
the boundaries shall be marked out, on the limits of which he 
shall place the proper landmarks. The land now granted is 
of the extent of four square leagues, more or less, as shown 
by the map which accompanies the expediente. The judge 

'who shall give him possession shall have it measured in con­
formity with the evidence, the surplus that results remaining 
in the nation for its proper use.” This requirement of the 
grant was not complied with, and this court said : “ The 
grantees were not in vested, with such title, and could not be, 
without an official delivery of possession under the Mexican 
government, and such delivery was not had, and could not be 
had, after the cession of the country, except by American 
authorities acting under a law of Congress.”

Appellants’ counsel contends that “ the juridical possession 
of ‘ said seven and one half sitios and two short caballerías of 
land, comprising the vacant public lands between the bounda­
ries of Casita and those of Tumacacori and Calabazas,’ was, 
on January 7, 1843, the date of the grant, delivered by Igna­
cio Lopez, the treasurer general of the department of Sonora, 
in the presence of the two witnesses, Antonio Teran y Peralta 
and Joaquin Urias, to the grantees, in pursuance of the sur-
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vey made November 24, 1841, and following days, in the pres­
ence of Marcello Bonilla, the coterminous owner, by which 
survey the land was segregated from the public domain.”

But Ignacio Lopez was not a judicial officer, and had no 
authority to perform a judicial act; neither Lopez nor the 
attending witnesses nor the grantees were, on the seventh 
of January, 1843, upon the land, nor anywhere near it, but 
were at the city of Arizpe ; the coterminous proprietors were 
none of them then called to give assent to the final act investing 
the grantees with title and possession, and there was, of course, 
no physical act on the part of the grantees accepting or taking 
possession of the grant. The attempt of counsel is to make 
out the act of juridical possession by. reference to the date 
of the survey, which was more than a year before the land 
had been sold, bought, and paid for; nor was there at that 
time any pretence of the formal delivery of possession if it 
could have been done by anticipation. The application, it 
will be remembered, was for a resurvey of Casita, as well as 
for a survey of the public land sought to be acquired, and it 
appears from the expediente that the mission of Tumacacori 
and Calabazas was represented by Don Marcelo Bonilla on 
that occasion. And Navamuel also says that * in this man­
ner was terminated the survey of the vacant public lands, 
which include seven and one half sitios, and the party, when it 
was made known to him, was satisfied and understood the area 
it encloses and was warned to place, at the first opportunity, 
fixed monuments of stone and mortar.” But it still remained 
for the property to be sold and purchased, and possession to 
be taken, and though the applicant had the preference at the 
price fixed by the appraisement, a higher bid would have taken 
the property.

Nor are we prepared to accede to the suggestion that be­
cause, in the final execution of the grant, the purchasers 
were cautioned “to restrict and limit themselves to the 
land, holdings, metes and bounds particularly described in the 
hereinbefore inserted proceedings of survey,” and to comply 
with the law as to monuments at their boundary termini, there­
fore it is to be inferred that the act of juridical possession
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had already taken place though not disclosed by Navamuel’s 
report.

The seven and one half sitios could undoubtedly have been 
located, juridical possession delivered, and monuments of stone 
and mortar put up, and the grantees would then have been 
limited to their metes and bounds thus ascertained ; but the 
grantees did not do this, and, so long as these public lands 
remained in Mexico, were liable on resurvey to account for 
the excess over what they actually bought on such terms as 
the government imposed.

We have referred to the proceedings of 1882, 1886, in 
Mexico as furnishing persuasive evidence of the proper con­
struction of this grant under Mexican law, and it may be 
further observed that the adjudication of the overplus required 
the location of the seven and a half sitios, which location 
Mexico, as the granting government, assumed it had the right 
to make, and made, out of the land within its jurisdiction. 
In this way the grant was satisfied by the receipt of all that 
the grantees had bought and were entitled to under the Mexi­
can law, the result as to the overplus enuring to Gamou’s 
cotenants by the terms of his petition.

In any view no reason is perceived for disregarding the con­
struction thus put upon the titulo, and as the land purchased 
was not located at the date of the cession, the United States 
were not bound by the treaty to recognize the claim as of 
right, nor could the Court of Private Land Claims confirm it.

The fact that a parallelogram of 340 cordels by 222 cordels, 
making seven and one half sitios and two caballerías, if cor­
rectly measured from the initial point of Navamuel’s survey, 
would be partly within the Territory of Arizona, is imma­
terial.

Decree affirmed.

Mb. Justice Peckham was not a member of the court at the 
time this case was argued, and took no part in its decision.
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DURHAM v. SEYMOUR.

APPEAL FROM THE COURT OF APPEALS OF THE DISTRICT OF

COLUMBIA.

No. Ï69. Submitted January 13,1896. —Decided March 2, 1896.

As a claim of invention, made in an application for a patent, is a right 
incapable of being ascertained and valued in money, no appeal lies to 
this court from a judgment of the Court of Appeals for the District of 
Columbia, affirming the decision of the Supreme Court of the District 
that the applicant was not entitled to a decree, under Rev. Stat. § 4915, 
authorizing the Commissioner of Patents to issue a patent to him for 
his alleged invention.

This was a bill brought by Caleb W. Durham, under the 
provisions of section 4915 of the Revised Statutes, in the Su­
preme Court of the District of Columbia, to obtain a decree 
authorizing the Commissioner of Patents to issue a patent 
to him for an improved drainage apparatus for buildings. 
The Supreme Court adjudged on the evidence that Durham 
was not entitled to a decree, and dismissed the bill, whereupon 
he carried the case by appeal to the Court of Appeals for the 
District of Columbia, and that court affirmed the decision of 
the court below. From this decree an appeal was taken to 
this court, and a motion was made to dismiss the appeal for 
want of jurisdiction.

Section 4915 is as follows : “ Whenever a patent on applica­
tion is refused, either by the Commissioner of Patents or by 
the Supreme Court of the District of Columbia upon appeal 
from the Commissioner, the applicant may have remedy by 
bill in equity; and the court having cognizance thereof, on 
notice to adverse parties and other due. proceedings had, may 
adjudge that such applicant is entitled, according to law, to 
receive a patent for his invention, as specified in his claim, or 
for any part thereof, as the facts in the case may appear. 
And such adjudication, if it be in favor of the right of the 
applicant, shall authorize the Commissioner to issue such 
patent on the applicant filing in the Patent Office a copy of 
the adjudication, and otherwise complying with the require-
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ments of law. In all cases, where there is no opposing party, 
a copy of the bill shall be served on the Commissioner ; and 
all the expenses of the proceeding shall be paid by the appli­
cant, whether the final decision is in his favor or not.”

Section 8 of the act establishing the Court of Appeals of 
the District of Columbia and for other purposes, approved 
February 9, 1893, c. 74, 27 Stat. 434, provides :

“ Seo. 8. That any final judgment or decree of the said 
Court of Appeals may be reexamined and affirmed, reversed, 
or modified by the Supreme Court of the United States, upon 
writ of error or appeal, in all causes in which the matter in 
dispute, exclusive of costs, shall exceed the sum of five thou­
sand dollars, in the same manner and under the same regula­
tions as heretofore provided for in cases of writs of error on 
judgments or appeals from decrees rendered in the Supreme 
Court of the District of Columbia ; and also in cases, without 
regard to the sum or value of the matter in dispute, wherein 
is involved the validity of any patent or copyright, or in which 
is drawn in question the validity of a treaty or statute of or 
an authority exercised under the United States.”

The act of March 3, 1885, c. 355, 23 Stat. 443 reads thus :
“ That no appeal or writ of error shall hereafter be allowed 

from any judgment or decree in any suit at law or in equity 
in the Supreme Court of the District of Columbia, or in the 
Supreme Court of any of the Territories of the United States, 
unless the matter in dispute, exclusive of costs, shall exceed 
the sum of five thousand dollars.

“ Sec. 2. That the preceding section shall not apply to 
any case wherein is involved the validity of any patent or 
copyright, or in which is drawn in question the validity of 
a treaty or statute of or an authority exercised under the 
United, States ; but in all such cases an appeal or writ of 
error may be brought without regard to the sum or value in 
dispute.”

Mr. Levin H. Campbell for the motion.

Mr. J. Nota McGill and Mr. Don Μ. Dickinson opposing.
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Mr. Chief Justice Fuller delivered the opinion of the 
court.

Appeals t5 this court from the Court of Appeals of the 
District of Columbia are governed by section 8 of the act of 
February 9, 1893. It is essential to our jurisdiction that it 
should appear that the matter in dispute in the courts below 
was money to an amount exceeding five thousand dollars 
exclusive of costs, or some right, the value of which could be 
ascertained in money and exceeded that sum ; or that the 
validity of a patent or copyright was involved ; or that the 
validity of a treaty or statute of or an authority exercised 
under the United States was drawn in question. South Caro­
lina v. Seymour, 153 U. S. 353, and cases cited.

The question here was whether Durham was “entitled,, 
according to law, to receive a patent for his invention, as 
specified in his claim, or for any part thereof, as the facts in 
the case may appear.” What Durham sought was to obtain 
an adjudication authorizing the Commissioner of Patents to 
issue a patent to him, and the matter in dispute was whether 
Durham was entitled to a patent as for a patentable invention.

Durham had presented his application for a patent, filed in 
due form, to the Commissioner of Patents in accordance with 
section 4888 of the Revised Statutes, which application was 
rejected by the Commissioner, and thereupon he appealed to 
the Supreme Court of the District of Columbia in general 
term, which afiirmed the decision of the Commissioner. He 
then filed this bill in equity in accordance with section 4915 of 
the Revised Statutes, and although, as remarked by Mr. Justice 
Blatchford, in Gandy v. Marble, 122U. S. 432, 439, it “ is a suit 
according to the ordinary course of equity practice and proced­
ure, and is not a technical appeal from the Patent Office, nor 
confined to the case as made in the record of that office, but is 
prepared and heard upon all competent evidence adduced upon 
the whole merits, yet the proceeding is, in fact, and necessa­
rily a part of the application for the patent.” Considered in 
this light it is clear that the validity of a patent was not in­
volved. And we may add that it appears to us to be quite
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inconsistent with the intention of Congress for this court to 
take jurisdiction on appeal of applications for patents in view 
of the provisions in relation to appeals from the Circuit Courts 
of Appeals under the act of March 3,1891, c. 517, 26 Stat. 826. 
United States v. Amer. Bell Telephone Co., 159 U. S. 548.

The matter in dispute was not money, and the only remain­
ing inquiry is whether it was a right capable of being ascer­
tained in money and appearing to be of the requisite pecuniary 
value ?

The answer to this inquiry requires the application of the 
settled and necessary principle that the matter in dispute is, as 
was said by Mr. Justice Field in Lee v. Watson, 1 Wall. 337,339, 
“ the subject of the litigation — the matter for which the suit 
is brought,” and that matter here was the issue of a patent, 
that is, an application to the courts below to hold the alleged 
invention patentable and authorize a patent to be issued.

It is true that “ the discoverer of a new and useful improve­
ment is vested by law with an inchoate right to its exclusive 
use, which he may perfect and make absolute by proceeding 
in the manner which the law requires ; ” and that an assign­
ment may, under circumstances, be made which will operate 
upon the perfect legal title which the discoverer had a lawful 
right to obtain, as well as upon the imperfect and inchoate 
interest which he may actually possess. Gayler v. Wilder, 10 
How. 477, 493.

So rights growing out of an invention may be sold, whether 
the sale in any case carries with it anything of value or not. 
Hammond v. Mason da Hamlin Organ Co., 92 U. S. 724, 728. 
But “ until the patent is issued there is no property right in 
it, that is, no such right as the inventor can enforce. At all 
events there is no power over its use, which is one of the ele­
ments of the right of property in anything capable of owner­
ship.” Marsh v. JŸichols, 128 U. S. 605, 612; Brozon v. 
Duchesne, 19 How. 183.

The right to apply for a patent was being availed of in this 
proceeding and the invention cannot be regarded f°r jurisdic­
tional purposes as in itself property or a right of property 
having an actual value susceptible of estimation in money.
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Whether the alleged invention were patentable or not was 
the question, and that question had no relation to its value in 
money. If the invention were not patentable, Durham had 
suffered no loss ; if the invention were patentable, it was not . 
material whether it had or had not a money value.

The bill, properly enough, does not allege that any sum of 
money was in dispute, although there are averments that the 
value of the invention is generally recognized, and that sundry 
persons are deriving large profits in making the device sought 
to be patented. Evidence of that kind, though not controll­
ing, is sometimes introduced in suits on patents as indicative 
of invention in the production of new and beneficial results, 
but it is not relevant here, nor are the affidavits presented on 
the question of value if the patent were granted. The matter 
in dispute must have actual value, and that cannot be supplied 
by speculation on the possibility that, in a given case, an 
invention might be held patentable.

In Sparrow v. Strong, 3 Wall. 97, jurisdiction was sustained 
on the ground that a mining claim acquired under mining 
rules and customs recognized by the laws of the Territory of 
Nevada, though the land where it existed had never been sur­
veyed and brought into market, might be the subject of es­
timate in money ; that the claim might perhaps have existed 
under the former governments of Spain or Mexico, and that, 
moreover, mining interests apart from fee simple rights in the 
soil, existed, before the act of Congress of February 27, 1865, 
under the implied sanction of the Federal government. The 
distinction between that case and the one before us is obvious.

We are of opinion that the matter in dispute in this case 
was not capable of being valued in money, and that the appeal 
must be dismissed.

It is suggested that jurisdiction was entertained in Gandy 
v. Marble, 122 U. S. 432 ; Hill v. Wooster, 132 U. S. 693, and 
Morgan v. Daniels, 153 U. S. 120, to the contrary of the con­
clusion at which we have arrived. But Morgan v. Daniels 
and Hill v. Wooster were appeals from Circuit Courts taken 
before the passage of the judiciary act of March 3, 1891, and 
when section 699 of the Revised Statutes was in force, which
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allowed appeals from those courts irrespective of the sum or· 
value of the matter in dispute in cases “ touching patent 
rights ” ; and while we admit that a patent right does not 
exist while the proceeding to obtain it is pending, yet we 
think that such a proceeding constituted a case touching pat­
ent rights within section 699. And Gandy v. Marble was an 
appeal from the Supreme Court of the District of Columbia 
taken before the passage of the act of March 3, 1885, and 
•when the final decrees of that court could be revised by this 
court on appeal in the same manner and under the same regu­
lations as decrees of Circuit Courts. Rev. Stat. § 705 ; Rev. 
Stat. Dist. Col. § 846.

Appeal dismissed.

BALTZER v. NORTH CAROLINA.

ERROR TO THE SUPREME COURT OF THE STATE OF NORTH CAROLINA.

No. 93. Argued February 3, 4,1896. — Decided March 2, 1896.

The decision of the Supreme Court of North Carolina, made in an action to 
recover on bonds issued by the State in 1868, that the constitution of 
1868, (in force when the bonds were issued,) giving the Supreme Court 
of the State jurisdiction to hear claims against the State, but providing 
that its decision should be merely recommendatory, to be reported to the 
legislature for its action, had been repealed by an amendment to the con­
stitution made in 1879 which forbade the general assembly to assume or 
provide for the payment of debts incurred by authority of the conven­
tion of 1868, or by the legislature that year or in two sessions thereafter 
unless ratified by the people at an election held for that purpose, and 
that the court was without jurisdiction to render judgment of recom­
mendation on a claim against the State whose validity was thus denied 
by the state constitution, did not in any way impair the obligation of 
contracts entered into by the State when the constitution of 1868 was 
in force.

The case is stated in the opinion.

Mr. Simon Sterne for plaintiff in error.

Mr. James E. Shepherd and Mr. Charles Μ. Busbee, (with 
whom was Mr. E. I. Osborne on the brief,) for defendant in 
error.
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Me. Justice White delivered the opinion of the court.

By an ordinance of the Constitutional Convention* of the 
State of North Carolina, held in 1868, certain bonds were 
authorized to be issued in aid of the Chatham Railroad. 
Whilst there was some question raised on the subject, in the 
discussion at bar, it may be, for the purposes of this case, 
conceded that at the time the ordinance authorizing the 
bonds was passed, section 11, article 4 of the constitution of 
North Carolina, adopted in 1868, was in existence, and was 
as follows :

“ Claims against the State. — The Supreme Court shall have 
original jurisdiction to hear claims against the State, but its 
decision shall be merely recommendatory. No process in the 
nature of execution shall issue thereon ; they shall be reported 
to the next session of the general assembly for its action.”

In 1879 an amendment to the constitution of North Caro­
lina was submitted by the legislature of that State to the 
people thereof, and this amendment was ratified by a popular 
vote in 1880. It is as follows :

“ Nor shall the general assembly assume or pay or author­
ize the collection of any tax to pay, either directly or in­
directly, expressed or implied, any debt or bond incurred or 
issued by authority of the convention of the year 1868, nor 
any debt or bond incurred or issued by the legislature of the 
year 1868, either at the special session of the year 1868 or at 
its regular sessions of the years 1868-69 and 1869-70, except 
the bonds issued to fund the interest on the old debts of the 
State, unless the proposing to pay the same shall have first 
been submitted to the people and by them ratified by the 
vote of a majority of all the qualified voters of the State 
at a regular election held for that purpose.”

After the incorporation of this amendment in the constitu­
tion of the State, the plaintiff in error commenced in the 
Supreme Court of North Carolina an action against that 
State for the recovery of the amount of interest due on cou­
pons forming part of certain bonds which had been issued 
under the ordinance of the Constitutional Convention of 1868,

VOL. CLXI—16
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above referred to. The attorney general of the State, reser­
ving all its rights to plead to the jurisdiction, answered deny­
ing both the existence and validity of the bonds and coupons 
declared on, and pleading the statute of limitations of three 
and ten years. Thereupon a motion was made by the attor­
ney general on behalf of the State to dismiss the action for 
want of jurisdiction. This motion prevailed, the court refer­
ring, as its grounds for dismissing the suit, to the reasons 
assigned by it in the previous cases of Horne v. The State, 
84 Ν'. C. 462, and Baltzer v. The State, 104 N. C. 165. The 
cases thus referred to held that the power of the court to 
recommend claims to the favorable consideration of the legis­
lature had — quoad claims identical in legal nature with the 
coupons sued on — been repealed by the constitutional amend­
ment to which we have referred, and that the court was with­
out jurisdiction to render judgment of recommendation on a 
claim against the State when its validity was denied by the 
state constitution. To the judgment thus rendered this writ 
of error is prosecuted.

In Bailroad Co. v. Tennessee, 101 U. S. 337, 339, this court 
was called upon to determine whether the repeal, by a 
State, of a statutory provision authorizing itself to be sued 
in its own courts, but which gave no power to the courts to 
enforce their judgments, and which enacted that when such 
judgments were rendered the money could only be obtained 
through an appropriation by the legislature, was an impair­
ment of the obligation of a contract, entered into by the State 
whilst the authority conferred by the statute was unrepealed. 
In speaking on this subject this court, by Mr. Chief Justice 
Waite, said :

“ The question we have to decide is, not whether the State 
is liable for the debts of the bank to the railroad company, 
but whether it can be sued in its own courts to enforce that 
liability. The principle is elementary that a State cannot be 
sued in its own courts without its consent. This is a privilege 
of sovereignty. It is conceded that when this suit was begun 
the State had withdrawn its consent to be sued, and the only 
question now to be determined is whether that withdrawal
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impaired the obligation of the contract which the railroad 
company seeks to enforce. If it did, it was inoperative, so 
far as this suit is concerned, and the original consent remains 
in full force, for all the purposes of the particular contract or 
liability here involved.

“.The remedy, which is protected by the contract clause of 
the Constitution, is something more than the privilege of 
having a claim adjudicated. Mere judicial inquiry into the 
rights of parties is not enough. There must be the power to 
enforce the results of such an inquiry before there can be said 
to be a remedy which the Constitution deems part of a con­
tract. Inquiry is one thing ; remedy another. Adjudication 
is of no value as a remedy unless enforcement follows. It is 
of no practical importance that a right has been established if 
the right is no more available afterwards than before. The 
Constitution preserves only such remedies as are required to 
enforce a contract.

“ Here the State has consented to be sued only for the pur­
poses of adjudication. The power of the courts ended when 
the judgment was rendered. In effect, all that has been done 
is to give persons holding claims against the State the privi­
lege of having them audited by the courts instead of some 
appropriate accounting officer. When a judgment has been 
rendered, the liability of the State has been judicially ascer­
tained, but there the power of the court ends. The State is 
at liberty to determine for itself whether to pay the judgment 
or not. The obligations of the contract have been finally 
determined, but the claimant has still only the faith and credit 
of the State to rely on for their fulfilment. The courts are 
powerless. Everything after the judgment depends on the 
will of the State. It is needless to say that there is no remedy 
to enforce a contract if performance is left to the will of him 
on whom the obligation to perform rests. A remedy is only 
wanted after entreaty is ended. Consequently, that is not a 
remedy in the legal sense of the term, which can only be car­
ried into effect by entreaty.

“ It is clear, therefore, that the right to sue, which the State 
of Tennessee once gave its creditors, was not, in legal effect,
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a judicial remedy for the enforcement of its contracts, and 
that the obligations of its contracts were not impaired, 
within the meaning of the prohibitory clause of the Con­
stitution of the United States, by taking away what was thus 
given.”

Subsequently, in the case of Railroad Go. v. Alabama, 101 
U. S. 832, 834, the same question was presented on a state of 
facts, somewhat stronger in favor of the contention that there 
was a contract right, than that which had been considered in 
the foregoing case. There the facts were that the statute of 
the State, existing at the time the contract was made, not only 
authorized a judgment to be rendered against the State, but 
provided (we quote from the opinion) “that if a judgment 
should be rendered against the State, it was the duty of the 
comptroller, on the certificate of the clerk of the court, to­
gether with that of the judge who tried the cause, that the 
recovery was just, to issue his warrant for the amount, but no 
certificate could issue until six months after the recovery of 
the judgment. Code 1867, sec. 2536. It was also the duty of 
the treasurer to pay all warrants drawn on him by the comp­
troller under the authority of law ; Code, sec. 442 ; but the con­
stitution in force then and now provides in express terms that 
no money should be drawn from the treasury but in conse­
quence of appropriations made by law. Const. 1834 and 1870, 
art. 2, sec. 24.” Upon these facts, speaking through Mr. Chief 
Justice Waite, this court again said :

“We are unable to see any substantial difference between 
this case and that of Railroad Company v. Tennessee, supra. 
Under both the Tennessee and Alabama statutes the courts 
are made little else than auditing boards. If the funds are 
not voluntarily provided to meet the judgment, the courts are 
not invested with power to supply them. In Alabama, a 
warrant for the payment may be secured, but the State may 
stop payment by withholding an appropriation. Perhaps the 
judgment creditor may take one step further towards the 
collection in Alabama than he can in Tennessee; but both 
States may refuse to pay, that is, may refuse to make the 
necessary appropriation, and the courts are powerless to com-



BALTZER v. NORTH CAROLINA. 245

Opinion of the Court.

pel them to do so. In neither State has there been granted 
such a remedy for the enforcement of the contracts of the 
sovereignty as may not, under the Constitution of the United 
States, be taken away.”

The statute of North Carolina which we now consider, and 
which gave the courts of that State power to examine and 
recommend claims against it to the legislature, is much more 
restrictive than were the statutes of Tennessee and Alabama 
passed on in the cases just cited. Applying to this case the 
reasoning of this court in those cases expressed, it becomes 
clear that the authority given by the State of North Carolina 
to its court not being a part of the contract on which the 
plaintiff in error had a right* to rely, its repeal did not impair 
the obligations of his contract in the sense conveyed by those 
words when used in the Constitution of the United States. 
This proposition so necessarily results from the authorities and 
is so self-evident in reason that it was not denied in the discus­
sion at bar. Indeed, it was frankly conceded that the exercise 
by a State of the power to repeal a grant of authority to its 
courts to audit claims against itself, would not in any manner 
violate the obligations of contracts which had been entered into 
by the State at a time when the power existed. Yet, whilst this 
concession was made, it was asserted that the impairment of 
the obligation of the contract, here claimed to have been ac­
complished, arises from the fact that the state court errone­
ously held that the amendment to the state constitution 
repealed the court’s authority to examine and recommend the 
claim presented to it, when in fact such repeal had not taken 
place. In other words, it was argued that although the right 
to have the claim examined and recommended was existing 
and unrepealed, the state court had impaired the obligations 
of the contract by holding that such right was nonexisting 
because repealed by a subsequent provision of the state con­
stitution. But this is mere reasoning in a vicious circle, for 
the concession that the right could be taken away without 
violating the contract clause of the Constitution, necessarily 
implied that the decision of the state court as to repeal vel 
non in no way involved rights protected from impairment
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under the Constitution of the United States. It is apparent 
that no rights under the Constitution of the United States 
arose in favor of the claimant from the provision conferring 
on the courts of the State the authority to examine and rec­
ommend, since all the benefits resulting therefrom could ad­
mittedly be withdrawn without violating the contract. To 
give effect to the contention of the plaintiff in error, we should 
be obliged to announce the contradictory proposition that 
where there were no rights under the Constitution of the 
United States to be impaired, yet a decision of the state court 
had impaired such rights. We should also be obliged to 
hold that although the State could at its will take away the 
right without impairing the contract, yet a decision by the 
court of last resort, of the State, that the right had been taken 
away was an impairment of the contract. The fallacy con­
tained in the argument results from overlooking the fact that 
the moment it is admitted that the repeal of the right to have 
the claim examined and recommended is no impairment of the 
obligation of the contract secured under the Constitution of 
the United States, the question whether or not such right has 
been repealed becomes purely a question of state law to be 
determined by the state courts.

Judgment affirmed.

BALTZER AND TAAKS v. NORTH CAROLINA

ERROR TO THE SUPREME COURT OF THE STATE OF NORTH

CAROLINA.

No. 52. Argued February 8, 4,1896. —(Decided March 2,1896.

Baltzer v. North Carolina, ante 240, followed.

The case is stated in the opinion.

Jiir. Simon Sterne for plaintiff in error.

Mr. James E. Shepherd and Mr. Charles Μ. Buslee, (with 
whom was Mr. F. I. Osborne on the brief,) for defendant in 
error.
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Mb. Justice White delivered the opinion of the court.

The claim presented in this case to the Supreme Court of 
the State of North Carolina differs somewhat from that relied 
on in that court in the case of Hermann JR. Baltzer v. The 
State of North Carolina, No. 93 of the docket of this court. 
The question of the power in the state court to give the relief 
prayed for was by it decided adversely to the plaintiffs in 
error upon grounds identical with those considered by us in 
the case just decided. Our reasons for affirmance there ex­
pressed are conclusive of the issues here, and consequently the 
judgment is

Affirmed.

LYNCH v. MURPHY.

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF

COLUMBIA.

No. 129. Argued December 18,19, 1895. — Decided March 2, 1896.

Arndt v. Griggs, 134 U. S. 316, affirmed to the point that the duty of deter­
mining unsettled questions respecting title to real estate is local in its 
nature, to be discharged in such mode as may be provided by the State 
in which the land is situated, when such mode does not conflict with 
some special prohibition of the Constitution, or is not against natural 
justice.

Applying that doctrine to this case it is held that the decree in the equity 
cause of Pippert v. English was not void for want of personal service on 
English and his wife, as the laws relating to the District of Columbia 
permit service by publication upon absent defendants.

And further, as the evidence shows that Pippert had no knowledge of the 
attempt by Mrs. English to incumber the land in question by a deed of 
trust, the recording of the instrument did not give him constructive 
notice of it, as the formalities required by law to authorize the record­
ing were not complied with.

That deed of trust was inoperative as a legal instrument.
There being no actual notice, and the recording of the defective deed not 

operating as constructive notice, the alleged equitable lien is wholly in­
operative against those holding under the decree below.

The complainant below was Christeina Murphy, who sued
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in her own right and as executrix and trustee under the will 
of Peter Pippert, her deceased father. By her bill, complain­
ant sought the cancellation of a deed of trust upon certain 
land in the city of Washington, devised by her father to com­
plainant and to two of the defendants named in the bill, or, 
in the alternative, the reinstatement of a deed of trust for the 
benefit of said Pippert which had been cancelled by a judicial 
decree as hereinafter stated. The deed of trust attacked by 
the bill purported to have been executed in August, 1874, by 
Elizabeth English, to one Bean, to secure payment of four 
notes for $1000 each, payable to the order of James Lynch. 
It was averred, in substance, that at the time of the execution 
of the deed of trust the legal title to the land was in Elizabeth 
English and Andrew Schwartz, Sr., by virtue of a conveyance 
from Pippert, made July 27, 1874, and the land which it em­
braced was incumbered by a deed of trust to Pippert given to 
secure the unpaid purchase money, $10,390.42. It was also 
alleged that the deed from Pippert to English and Schwartz 
was annulled by a decree of the Supreme Court of the District 
of Columbia, in a suit instituted by Pippert to cancel his con­
veyance on the ground of alleged fraud practised upon him in 
the transaction. At the time of the institution of said suit 
the Bean deed of trust had been placed by Mrs. English on her 
three-fourth interest in the property, bought by herself and 
Schwartz from Pippert, and it was on the land records of 
the District of Columbia. Neither Lynch nor his trustee Bean 
were made parties to the suit.

Relief was sought as to the Bean deed of trust upon the 
ground that it was executed on behalf of Mrs. English by her 
husband, who had no proper or competent authority in law 
to execute the same ; and it was urged at the trial, among 
other objections, that the power of attorney under which 
English assumed to execute the deed of trust was defective 
and was not entitled to record, because of the absence there­
from of a certificate of the official character of the officer 
before whom, in Michigan, Mrs. English acknowledged the 
instrument. It was further urged in the bill as ground of re­
lief that the notes to Lynch were made without consideration,
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and that the transaction was part and parcel of a scheme by 
which English attempted to defraud Pippert, as alleged in the 
suit of Pippert hereinbefore referred to, and that the defend­
ant Jane Lynch, claiming to be the owner of the notes secured 
by said deed of trust, and the heirs at law of Bean, the de­
ceased trustee, were threatening to enforce the deed of trust 
by advertising the premises for sale thereunder.

The controversy in this court being confined to the question 
of the validity of the apparent deed of trust to Bean, numer­
ous allegations contained in the bill are unnecessary to be re­
ferred to.

Of the pleadings filed on behalf of the various defendants 
only that of Jane Lynch requires notice. In her answer she 
set up her ownership of the notes referred to in the Bean deed 
of trust, claiming that she received them from her husband 
cn the day the notes bore date. She denied any knowledge 
of the suit to cancel Pippert’s conveyance to Mrs. English and 
Schwartz, and averred that she had no knowledge of the de­
cree in Pippert’s suit until very recently, and further averred 
that her deceased husband parted with full consideration for 
the notes, and that the transaction was not fraudulent.

While averring that English did have proper and competent 
authority in law to execute the said deed of trust as the agent 
of his wife, Mrs. Lynch coupled such averment with the claim 
that the property purchased from Pippert was in fact paid for 
by the money of Alexander English, who kept his property 
in his wife’s name so as to be out of the reach of his creditors, 
and that said English was the real principal, and in giving 
the deed of trust for the benefit of Lynch he was pledging 
his own property, though in the name of his wife, for a debt 
due by him and for which he received the consideration. We 
quote the following statements in the answer :

“ Defendant further says that she is advised and believes, 
and, therefore, charges, that while the said deed of trust is 
not technically sufficient in law to constitute a valid deed of 
trust, yet that it was on the part of said English a pledge of 
property of which he was the real and equitable owner for a 
just debt which he owed the said James Lynch, and that the
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said deed of trust constitutes an equitable mortgage upon the 
said premises which this defendant has the right to have en­
forced, and that the said Peter Pippert had notice thereof in 
his lifetime and before the filing of the suit by him hereinbe­
fore referred to; that the complainant herein is not a pur­
chaser thereof, but a mere volunteer, having taken the 
property as a gift and without paying any value therefor 
and with full notice of this defendant’s claim, and this defend­
ant says that complainant took the land subject to all the 
equities of this defendant and all other persons whomsoever. 
Defendant says that the said notes have never been paid, 
and that it is true that she threatened to enforce the said 
trust by a sale of said real estate because of the non-payment 
thereof.”

After the cause was at issue, a decree was entered by con­
sent of all parties, appointing a trustee to make sale and 
ordering a sale of the property affected by the bill. The 
following provision is contained therein :

“ And whereas the said Jane Lynch, in consideration of the 
provision hereinafter made, is willing to consent to the decree 
of sale, now it is further ordered, adjudged and decreed that 
said John C. Heald, immediately upon the completion of such 
sale, shall pay into the registry of this court the sum of eight 
thousand dollars of the proceeds of said sale, and that the same 
shall be invested and reinvested under the direction of the court 
and held until the final determination of this cause in the 
court of last resort, and that said sum of eight thousand dollars 
and the notes, securities or property in which the same shall 
from time to time be invested and the increase thereof as to 
all parties interested in said real estate shall stand in the place 
and stead of said real estate, and that if in this proceeding it 
shall ultimately be decided that the defendant Jane Lynch 
had a valid lien upon said real estate at the time the bill in 
this case was filed for the sum of four thousand dollars, with 
interest as aforesaid, or only part thereof, then said sum o 
eight thousand dollars and the increase thereof, or so much 
thereof as shall be necessary, shall be applied for the satisfac­
tion of such lien.”
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A sale of the property was had and the fund representing 
the Lynch claim was paid into the registry of the court.

After the taking of testimony the cause came on for hear­
ing, and, on May 13, 1891, the court at special term entered 
a decree adjudging the deed of trust to Bean to be null and 
void ; that the fund in the registry of the court belonged to 
the estate of Peter Pippert, and under his will passed to the 
complainant and the defendants Edward Marsh and Florence 
Marsh. On the appeal of Jane Lynch, the general term, on 
May 31, 1892, affirmed the judgment of the special term.

Thereupon Mrs. Lynch took an appeal to this court.

Mr. William G. Johnson and Mr. Calderon Carlisle for 
appellant.

Mr. A. 8. Worthington, (with whom was Mr. J. C. Heald 
on the brief,) for Murphy, appellee.

Mr. Henry E. Davis for Edward Marsh and Florence Marsh, 
appellees.

Me. Justice White, after stating the case, delivered the 
opinion of the court.

The question for our determination is whether or not appel­
lant had a valid lien, legal or equitable, upon the real estate in 
question at the time the bill of complaint was filed.

We will premise that the decree in the equity cause of 
Pippert v. English et als. was not void because English and 
his wife were not personally served with process. Construc­
tive service by publication was authorized by § 787 of the 
Revised Statutes relating to the District of Columbia. Hart 
v. Sansom, 110 U. S. 151, relied upon as supporting the propo­
sition that the rights of Mr. and Mrs. English in the land 
could not be effected by such constructive notice, and that 
the decree rendered thereon was not entitled to recognition in 
a Federal court, does not support the contention. The Hart 
case was explained in Arndt v. Griggs, 134 U. S. 316, in
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which last case it was held that the duty of determining un­
settled questions respecting the title to real estate was local 
in its nature, to be discharged in such mode as might be pro­
vided by the State in which the land was situated, where such 
mode did not conflict with some special inhibition of the Con­
stitution and was not against natural justice ; and we held 
(pp. 327-328) that nothing inconsistent with this doctrine 
was decided in Hart v. Sansom.

From the evidence contained in the record, we are satisfied 
that when Pippert instituted the action to annul his convey­
ance to Mrs. English and Andrew Schwartz, Sr., he did not 
have actual knowledge that Mrs. English or any one claiming 
to represent her had incumbered or attempted to incumber 
the land. The question then presents itself : Was the record 
of the alleged deed of trust to Bean constructive notice to 
Pippert? We are relieved from extended discussion in an­
swering this question by the admissions made in the answer 
of defendant Lynch and in the brief of her counsel.

In the bill of complaint it is charged that Alexander Eng­
lish was without any proper or competent authority in law to 
execute said deed of trust. This refers to the authority of 
English to execute the deed of trust, as the attorney of his 
wife. This allegation is admitted by the answer, for while 
it is averred therein, “ upon information and belief, that said 
Alexander English did have proper and competent authority 
in law to execute the trust to said William W. Bean,” it pro­
ceeds to aver in connection with this allegation that “ the true 
facts in relation thereto ” were, in substance, that the payment 
made by English when the property was purchased from Pip­
pert was made with money belonging to English personally, 
that he had personally received the benefit of the considera­
tion from Lynch, and that the said deed of trust, “ while not 
technically sufficient in law to constitute a valid deed of trust, 
. . . was on the part of said English a pledge of property 
of which he was the real and equitable owner for a just debt 
which he owed to said James Lynch, and that the said deed 
of trust constitutes an equitable mortgage upon the said 
premises which this defendant has the right to have enforced.’
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In the brief of counsel for appellant the matter is thus 
stated: “The only remaining objection to the Lynch trust 
is the defective character of the instrument. It is admitted 
in the answer that the instrument is inartificially drawn and 
as a mortgage is technically defective.” And the argument 
then proceeds to maintain that the evidence clearly estab­
lished a good equitable mortgage in favor of appellant.

In the face of these concessions it becomes unnecessary to 
determine what were the particular defects rendering the 
writing in question legally invalid.

Having concluded that the deed of trust was inoperative as 
a legal instrument, we recur to the question whether or not 
its spreading upon the land records of the District constituted 
constructive notice. As said by Pomeroy in § 652 of his work 
on Equity Jurisprudence :

“ The record does not operate as a constructive notice, un­
less the instrument is duly executed, and properly acknowl­
edged or proved, so as to entitle it to be recorded. The 
statutes generally require, as a condition to registration, that 
the instrument should be legally executed, and that it should 
be formally acknowledged or proved, and a certificate thereof 
annexed. If a writing should be placed upon the records with 
any of these preliminaries entirely omitted or defectively per­
formed, such a record would be a mere voluntary act, and 
would have no effect upon the rights of subsequent purchasers 
or incumbrancers.”

Story (Eq. Jur. 13th ed. § 404) states the doctrine thus :
“The doctrine as to the registration of deeds being con­

structive notice as to all subsequent purchasers, is not to be 
understood of all deeds and conveyances which may be de 
facto registered, but of such only as are authorized and re­
quired by law to be registered, and are duly registered in com­
pliance with law. If they are not authorized or required to 
be registered, or the registry itself is not in compliance with 
the law, the act of registration is treated as a mere nullity ; 
and then the subsequent purchaser is affected only by such 
actual notice as would amount to a fraud.”

it follows that the recording of the instrument under con-
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sidération was a mere nullity in a jurisdiction such as the 
District of Columbia, (Rev. Stat. Dist. Col. § 440,) where par­
ticular formalities are required to authorize the recording. To 
the cases referred to by the authors first cited may be added 
Dohm v. Haskin, 88 Michigan, 144, and Musgrove v. Bonser, 
5 Oregon, 313, 315-316, the defect in the recorded instrument, 
in both cases, being the absence of a certificate as to the offi­
cial character of the officer before whom a deed was acknowl­
edged. See, also, 3 Washburn Real Prop. *592; Wade, 
Notice, §§ 124, 125, 126.

The effect of the decree in Pippert’s suit, annulling his con­
veyance to Schwartz and English, was that Pippert, as the 
consideration of such cancellation, surrendered the benefit of 
his vendor’s lien and the security of the deed of trust. When 
this result was accomplished the unpaid purchase money 
amounted to $10,390.42, and was in fact but $500 less than 
the entire consideration for the sale, and practically repre­
sented the full value of the property. By the reconveyance 
to him, under the decree, Pippert stood in the position of 
a iona fide purchaser of the property for value ; and, as we 
have found he did not have actual or constructive notice of 
the real or supposed equity of Mrs. Lynch, there would seem 
to be no ground upon which to base the claim that at the 
time of the institution of this suit Mrs. Lynch had an equita­
ble mortgage or lien upon the property. Let us assume, for 
the sake of the argument, that, as claimed by counsel for the 
appellant, Alexander English should be regarded in equity as 
having been the real owner of the property at the time of the 
transaction with Lynch, though the legal title was in his wife ; 
that Lynch paid to English full consideration for the cash paid 
and notes delivered by English, and that Lynch accepted the 
notes on the faith of the security of the property in question. 
As against English it is clear, under the authorities, that from 
the nature of the transaction, upon the hypothesis we have 
stated, a lien would have arisen in equity against English’s 
interest in the land. Jones on Mortgages, §§ 162, 163,166,168, 
169 ; Story Eq. Jur. §§ 1020, 1231 ; Peckham v. Haddock, 36 
Illinois, 38 ; McClurg v. Phillips, 49 Missouri, 315 ; Gale v.
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Morris, 29 N. J. Eq. 222, 224. But a bona fide purchaser for 
value of property, subject to an equitable mortgage, without 
notice of such mortgage, takes the property free of the equi­
table mortgage. Jones on Mortgages, § 162, p. 139, citing 
Watkins v. Reynolds, 123 N. Y. 211. Watkins v. Reynolds 
was a case where a cestui que trust for life executed a mort­
gage in fee on the trust estate, and, after her death, the re­
mainderman in fee executed, under seal, an unattested paper 
covenanting for sufficient consideration that the mortgage 
should continue to be a lien on the land. Afterwards he 
sold and conveyed to another, who paid a sum in cash, and 
contracted to assume certain mortgages and pay certain debts 
of the vendor to third persons, equal in amount to the re­
mainder of the purchase price. The cash payment and part 
of these debts were made before the purchaser had actual 
notice of the agreement to continue the mortgage lien. Upon 
this state of fact the court, speaking through Peckham, J., 
held that since the purchaser’s agreements were made before 
notice, and remained in full force after notice, there was no 
equitable lien against the property in favor of the mortgagee 
for the purchase money unpaid at the time of such notice.

That notice to Pippert, actual or constructive, was an ele­
ment essential to the survival of the lien as against Pippert, 
is admitted in the answer of Mrs. Lynch, expressed by the 
averment that Pippert had notice of the existence of the sup­
posed deed of trust. As that allegation was not established 
by the evidence, but the contrary was proven, it follows that 
the claim of a lien or a mortgage upon the property in favor 
of Mrs. Lynch has not been made out. And this conclusion 
inevitably results from the following additional considerations.

Pippert instituted and prosecuted his suit for cancellation 
of his conveyance against all persons known to him as claim­
ing an interest in or incumbrance on the property. He did 
what the law required, in order to make his judgment binding 
upon all the world, and when the court divested Mrs. English 
of all her interest in the property, appellant’s alleged rights, 
acquired through her, not having been legally recorded before 
judgment, were divested by the decree as effectually as if ap-
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pellant had been a party. There being no actual notice, and 
the recording of the defective deed not operating as construc­
tive notice, the alleged equitable lien is wholly inoperative 
against those holding under the decree.

The decree of the general term of the Supreme Court of 
the District of Columbia must be

Affirmed.

Mb. Justice Beewee, not having heard the argument, took 
no part in the decision of this cause.

HAMILTON v. BROWN.

EEBOE TO THE CIECUIT COUET OK THE UNITED STATES FOE THE 

WESTEEN DISTEICT OF TEXAS.

No. 241. Submitted November 2,1894. —Decided March 2,1896.

Upon proceedings under the statute of Texas of March 20, 1848, c. 145, for 
the escheat of land of a person who is dead, in which the petition de­
scribes the land, gives his name, and alleges that he died intestate and 
without heirs, that no letters of administration upon his estate had been 
granted, that there is no tenant or person in actual or constructive pos­
session of the land, nor any person, known to the petitioner, claiming an 
estate therein, and that the land has escheated to the State of Texas; 
and an order of notice to all persons interested in the estate has been 
published, as required by the statute; and, after a hearing of all who 
appear and plead, judgment is entered, describing the land, and declaring 
that it has escheated to the State ; the· judgment is conclusive evidence 
of the State’s title in the land, not only against any tenants or claimants 
having had actual notice by scire facias, or having appeared and pleaded, 
but also against all other persons interested in the estate and having had 
constructive notice by publication.

The constitution of Texas of 1869, art. 4, sect. 20, declaring it to be the 
duty of the comptroller of public accounts to “take charge of all es­
cheated property,” did not affect pending proceedings for escheat under 
the statute of March 20, 1848, c. 145, so far as concerned the vesting of 
the title to the land in the State, even if it should be held to repeal the 
provisions for a subsequent sale of the land by the sheriff.
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The constitution of Texas of 1869, art. 10, sect. 6, forbidding the legislat­
ure to grant lands except to actual settlers, did not affect judicial pro­
ceedings to declare and enforce escheats.

This was an action brought April 12, 1890, in the Circuit 
Court of the United States for the Western District of Texas, 
by Joseph F. Hamilton, a citizen of Missouri, Lewis Hamilton, 
and Mary A. Post, joined by her husband George Post, citi­
zens of Illinois, Walter B. Hamilton, and Elizabeth Fulton, 
joined by her husband John G. Fulton, citizens of Kansas, and 
John F. Hamilton, a citizen of Colorado, against J. T. Brown 
and twenty-five others, all citizens of Texas, and living in the 
county of Fayette, within the Western District of Texas, to 
recover land in that county.

The petition alleged that the land consisted of one league, 
described by metes and bounds, granted to Walter F. Hamil­
ton by the Republic of Mexico on April 30, 1831 ; that on 
April 13,1888, the plaintiffs were the owners in fee simple 
of the land, and entitled to the possession thereof ; and that 
the defendants on that day unlawfully entered thereon and 
dispossessed the plaintiffs, and had ever since withheld the 
possession from them.

The defendants, in a supplemental answer, “ say that plain­
tiffs ought not to have or maintain this action against them, 
because they say that on the 30th day of March, 1861, one 
Edward Colier, at that time the lawful district attorney of 
what was then the first judicial district of Texas, acting for 
and under authority of the State of Texas, filed in the name 
and by the authority of the State of Texas a petition and be­
gan a suit in the district court of Fayette County, Texas, the 
object and purpose of which suit was to have said district 
court of Fayette County declare and adjudge that the league 
of land described in plaintiffs’ petition in this suit had es­
cheated to the State of Texas, and to have the title to the 
same divested out of the said Walter Hamilton and his heirs, ' 
and have it vested in the State of Texas ; that in said petition 
plaintiff alleged that Walter Hamilton, late a resident of Fa­
yette County, in said State, died on the—day of-------- ,----- ,
^testate, and without heirs, and that no letters of adminis-

VOL. CLXI—17
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tration have ever been granted upon said decedent’s estate in 
Fayette County, in which succession should according to law 
have been opened; that said decedent died seized and pos­
sessed of the league of land which is described in the petition 
of plaintiffs in this suit and which is fully described in said 
petition ; that said Walter Hamilton was the last person seized 
and possessed of said land ; that there are no tenants upon 
said tract of land, and no person is either in actual or con­
structive possession of said tract of land or any part thereof, 
nor is there any person, claiming the estate in and to said 
tract of land, known to petitioner ; that no person has paid 
the taxes on said land or any part thereof ; that the estate in 
and to said tract of land has escheated to the State of Texas, 
and praying for the grant of writ of possession in and to said 
tract of land to said State; that afterwards, to wit, on the 
18th day of May, 1861, the said district court of Fayette 
County, Texas, made an order in said suit and caused it to be 
enrolled in the minutes of the said court, commanding the 
publication for four successive weeks in a newspaper printed 
in the State of Texas of a notice setting forth the substance 
of the allegations of said petition and requiring all persons in­
terested in the estate of said Walter Hamilton to appear and 
show cause at the next term of said court why the said league 
of land should not be vested in the State of Texas ; that pur­
suant thereto a notice setting forth at length said order and 
the substance of said petition was issued by the clerk of said 
court and published, as required by law, for four successive 
weeks in a weekly newspaper called the New Era, printed 
and published in La Grange, in Fayette County, Texas ; that 
sundry persons intervened in said suit, and set up claims to 
parts of said league of land ; that said suit was continued 
from term to term of said court until the July term thereof 
in 1871, when there was a trial had, and judgment entered 

’ there to the effect that the league of land in controversy in 
this suit is escheated unto the State of Texas, and the title 
thereto is divested out of the said Walter Hamilton and his 
heirs, and forever vested in the State of Texas. A true and 
correct copy of said judgment, certified to under the hand
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and seal of the clerk of the district court of Fayette County, 
Texas, is hereto attached and is made a part hereof.1 That 
said judgment has never been reversed or vacated, but now- 
remains in full force and effect ; that, by and because of said 
judgment, the said Walter Hamilton, and all persons claiming 
through or under him, are estopped and barred of the right 
to have or maintain this action for the recovery of said land.

1 The judgment annexed was as follows : “ It is thereupon ordered, ad­
judged and decreed by the court, that the league of land described and set 
forth in plaintiff’s petition as follows, to wit, [giving the description by 
metes and bounds] be, and the same is hereby, declared escheated unto the 
State of Texas, and the title thereto is hereby divested out of the said 
Walter Hamilton, his heirs and assigns forever, and vested in the State 
of Texas. It is further ordered by the court, that the clerk of this court 
do issue a writ, directed to the sheriff of Fayette County, Texas, com­
manding him, the said sheriff, to seize and sell the above described league 
of land as under execution, without appraisement, for cash in United 
States currency, on the first Tuesday in some month, after giving notice 
of sale as the law directs, in lots of not less than ten nor more than 
forty acres, and turn over the proceeds of said sale, after deducting 
therefrom the expenses and costs of the same, to the comptroller of 
public accounts for the State of Texas, taking therefor his duplicate re- 
oeipt, one of which he shall file among the papers of this cause. It is 
further ordered by the court, that the plaintiff, the State of Texas, do 
have and recover of the intervenors herein, to wit, J. G. Brown, J. J. 
hort, Wm. Short, and---- Short, her costs of suit in this behalf had and 

upended, for which execution may issue. It is further ordered that the 
costs incurred herein by the plaintiff be taxed against the State of Texas, 
and certified by the clerk of this court to the comptroller of public ac­
counts, to be paid by the treasurer upon the warrant of said comptroller.”

“ And these defendants further say that afterwards, to wit, 
on the 7th day of August, 1872, pursuant to the commands 
of said judgment, the clerk of the district court of Fayette 
County, Texas, issued and delivered to the sheriff of Fayette 
County, Texas, an order of sale, commanding him to seize the 
said league of land, and sell it in manner as directed in the 
said judgment, and make disposition of the proceeds arising 
from the sale as provided therein ; that said land was so seized 
and sold by said sheriff, and that these defendants and those 
under whom they claim became the purchasers of the parts 
of said league claimed by them at such sale, paid the amounts
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of their respective bids to the said sheriff, and received from 
him deeds conveying the same to them ; that for this reason, 
also, these defendants say that said plaintiffs are estopped 
from and barred of the right to have or maintain this action.”

The plaintiffs, by an amended supplemental petition, de­
murred generally to this answer as insufficient in law, and 
also specially excepted to it as follows:

1st. “ The escheat proceedings and final judgment obtained 
therein, set out in defendants’ said answer, were begun and 
prosecuted under and by virtue of an act of the legislature 
of the State of Texas, entitled ‘ An act to provide for vesting 
in the State escheated property,’ passed March 20, 1848, there 
being at the date of the filing of said escheat proceedings no 
other law or statute authorizing escheats ; which said act was 
repealed and annulled by the constitution of the State of 
Texas of 1869, long prior to the date when the escheat judg­
ment, pleaded and relied upon by defendants to defeat plain­
tiffs’ title, was obtained ; in this, that the law of 1848, sect. 11, 
provides that the sheriff of the proper county shall seize the 
real estate escheated to the State, and sell the same in the 
manner therein provided, while the constitution of 1869, 
art. 4, sect. 20, provides that the comptroller of the State 
‘ shall take charge of all escheated property, keep an accurate 
account of all moneys paid into the treasury, and of all lands 
escheated to the State,’ which provisions are contradictory 
and conflicting.”

2d. If the act of 1848 was not repealed and annulled en­
tirely, then section 11 thereof was repealed and annulled by 
that provision of the constitution of 1869, “ and, there being 
no other provisions in said act by which compensation is 
made to the heirs of the intestates whose property has been es­
cheated, the balance of the said act is not self-acting, and is one 
of confiscation, and therefore in violation of the Fifth Amend­
ment of the Constitution of the United States and section 14 
of the bill of rights of the constitution of 1869,” by which 
“ no person’s property shall be taken or applied to public use 
without just compensation being made, unless by consent o 
such person.”



HAMILTON v. BROWN. 261

Opinion of the Court.

3d. The act of 1848, if not repealed by the constitution of 
1869, “ was and is in contravention and violation of sect. 10, 
.art. 1, of the Constitution of the United States of America, 
which provides that * no State shall pass any bill of attainder 
or law impairing the obligation of contracts,’ in that said law 
impairs the obligation of the contract between the State of 
Texas and Walter F. Hamilton and his heirs by virtue of the 
grant under which they hold said land, and seeks to forfeit or 
confiscate the private property of said Hamilton, the land, by 
appropriating it to the common fund without making due 
compensation therefor.”

The court overruled the general demurrer and the special 
exceptions to the answer, and, upon the plaintiffs declining to 
introduce any evidence to support their cause of action, ren­
dered judgment for the defendants.

The plaintiffs tendered and were allowed a bill of exceptions 
to the rulings and judgment of the court, and sued out this 
writ of error.

Mr. H. E. Barnard and Mr. Floyd Me Gown for plaintiffs 
in error.

Mr. S. R. Fisher and Mr. T. W. Gregory for defendants 
in error.

Mr. Justice Gray, after stating the case, delivered the 
opinion of the court.

This was an action to recover land in the county of Fayette 
and State of Texas.

The petition alleged that the land was granted in 1831 by 
the Republic of Mexico to Walter F. Hamilton, and that on 
April 13, 1888, the plaintiffs were the owners in fee simple 
and entitled to the possession thereof, and the defendants 
then ousted them.

The defendants, in their answer, relied on proceedings in 
escheat, commenced in 1861, and in which judgment was 
rendered in 1871.

In those proceedings, as set forth in the answer, the attor-
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ney for the State alleged that Walter Hamilton died, intestate 
and without heirs, seized and possessed of this land, and that 
the estate in the land escheated to the State of Texas; the 
court ordered publication of notice to all persons interested in 
the estate of Walter Hamilton to appear and show cause why 
the land should not be vested in the State ; after due publica­
tion of the order of notice, sundry persons intervened in the 
suit, and set up claims to parts of the land ; the case was con­
tinued from term to term until July term 1871, when a trial 
was had, and judgment entered that the land “be, and the 
same is hereby, declared escheated unto the State of Texas, 
and the title is hereby divested out of the said Walter Hamil­
ton, his heirs and assigns forever, and vested in the State of 
Texas.”

The answer alleged that that judgment had never been 
reversed or vacated, but remained in full force; and that, 
because of such judgment, Walter Hamilton, and all persons 
claiming through or under him, were estopped and barred of 
the right to maintain this action.

The answer further alleged that in 1872, pursuant to the 
commands of that judgment, the sheriff sold the land by auc­
tion, and the defendants and those under whom they claimed 
became purchasers of parts of the land at such sale, and paid 
the amounts of their respective bids to the sheriff, and received 
from him deeds conveying the land to them ; and that, for 
this reason also, the plaintiffs were estopped and barred to 
maintain this action.

Although it is not directly stated, either in the petition or 
in the answer, that the plaintiffs claimed the land as heirs of 
Walter Hamilton, or Walter F. Hamilton, yet it is evident 
that it was so understood and intended. If the plaintiffs did 
not claim in his right, then, on the one hand, the Mexican 
grant to him in 1831, upon which they relied, both in the peti­
tion and in the exceptions to the answer, was immaterial; 
and, on the other hand, neither the judgment in escheat in 
1871, nor the sheriff’s sale in 1872, set up in the answer, would 
meet the allegation in the petition that the plaintiffs owned 
the land in 1888. And it is assumed, in the briefs of both
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parties, that the Walter F. Hamilton named in the petition 
and the Walter Hamilton named in the answer were the same 
person ; and that the question to be decided is whether the 
judgment in escheat, or the sheriff’s sale under that judgment, 
bars the plaintiffs claiming as his heirs.

By the law of England, before the Declaration of Indepen­
dence, the lands of a man dying intestate and without lawful 
heirs reverted by escheat to the King as the sovereign lord ; 
but the King’s title was not complete without an actual entry 
upon the land, or judicial proceedings to ascertain the want 
of heirs and devisees. Attorney General of Ontario v. Mercer, 
8 App. Cas. 767, 772; 2 Bl. Com. 245. The usual form of 
proceeding for this purpose was by an inquisition or inquest 
of office before a jury, which was had upon a commission out 
of the Court of Chancery, but was really a proceeding at com­
mon law ; and, if it resulted in favor of the King, then, by 
virtue of ancient statutes, any one claiming title in the lands 
might, by leave of that court, file a traverse, in the nature of 
a plea or defence to the King’s claim, and not in the nature 
of an original suit. Lord Somers, in The .Bankers’ case, 14 
Howell’s State Trials,.!, 83; Lx parte Webster, 6 Ves. 809; 
Ex parte Gwydir, 4 Maddock, 281 ; In re Parry, L. R. 2 Eq. 
95 ; People v. Cutting, 3 Johns. 1 ; Briggs n. Light-Boats, 11 
Allen, 157, 172. The inquest of office was a proceeding in 
rem; when there was a proper office found for the King, that 
was notice to all persons who had claims to come in and assert 
them ; and, until so traversed, it was conclusive in the King’s 
favor. Bayley, J., in Doe v. Redfern, 12 East, 96, 103; 16 
Vin. Ab. 86, pl. 1.

In this country, when the title to land fails for want of heirs 
and devisees, it escheats to the State as part of its common 
ownership, either by mere operation of law, or upon an inquest 
of office, according to the law of the particular State. 4 Kent 
Com. 424; 3 Washb. Real Prop. (4th ed.) 47, 48.

By the constitution of 1836 of the Republic of Texas, art. 
4, sect. 13, it was provided that the legislature should, “as 
early as practicable, introduce, by statute, the common law 
of England, with such modifications as our circumstances, in
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their judgment, may require.” 2 Charters and Constitutions, 
175V. And by the statutes of Texas, from the time of its 
existence as an independent republic, the common law of 
England, so far as not inconsistent with the constitution and 
laws of Texas, has been declared to be, together with such 
constitution and laws, the rule of decision, and to continue in 
force until altered or repealed by the legislature. Texas Stat. 
January 20, 1840, Paschal’s Digest, (4th ed.) art. 978; Rev. 
Stat, of 1879, § 3128 ; Courand v. Vollmer, 31 Texas, 397 ; 
Barrett v. Kelly, 31 Texas, 476.

By the constitution of the State of Texas of 1845, it was 
provided, in art. 4, sect. 10, that the district court should have 
original jurisdiction “of all suits in behalf of the State to 
recover penalties, forfeitures and escheats;” and in art. 13, 
sect. 4, as follows: “All fines, penalties, forfeitures and 
escheats which have accrued to the Republic of Texas under 
the constitution and laws shall accrue to the State of Texas ; 
and the legislature shall by law provide a method for deter­
mining what lands may have been forfeited or escheated.” 
2 Charters and Constitutions, 1773, 1781.

By the settled course of decision in the Supreme Court 
of the State, no «proceedings for escheat can be had, except 
under and according to an act of the legislature. Jones v. 
McMasters, 20 How. 8, 21 ; Mancock v. McKinney, 7 Texas, 
384, 456 ; Wiederanders v. State, 64 Texas, 133.

The legislature, on March 20,1848, passed a statute, entitled 
“ An act to provide for vesting in the State escheated prop­
erty.” General Laws of Texas of 1847-48, c. 145, p. 210; 
Paschal’s Digest, arts. 3657-3674.

By section 1 of that statute, (Pasch. Dig. art. 3657,) “ if any 
person die seized of any real, or possessed of any personal 
estate, without any devise thereof, and having no heirs, or 
where the owner of any real or personal estate shall be 
absent for the term of seven years, and is not known to 
exist, such estate shall escheat to and vest to the State.” 
The purpose and import of the second clause of this section, 
concerning an owner absent for seven years and not known 
to exist, have been declared by the Supreme Court of the
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State to be “that proof of absence of one who is not known 
to exist for the length of time mentioned is presumptive 
evidence of his death. It is not, therefore, a ground for 
escheat of itself, but evidence of one of the elements of title 
by escheat.” Hughes y. State, 41 Texas, 10, 20. This is only 
important by way of explaining the scope of the statute, since, 
in the present case, both parties assume and rely upon the 
death of the former owner.

By section 2 (3658), when no letters testamentary or of 
administration appear to have been granted upon the estate 
of a person who has died without heirs, it is made the duty 
of the district attorney to file in the district court of the 
county “where such succession is required to be opened,” 
which is as much as to say, where his estate would be admin­
istered, a petition setting forth “ a description of the estate, 
the name of the person last lawfully seized or possessed of the 
same, the names of the tenants, or persons in actual possession, 
if any, and the names of the persons claiming the estate, if 
any such are known to claim, and the facts and circum­
stances in consequence of which such estate is claimed to 
have escheated; praying for a writ of possession for the 
same, in behalf of the State.”

Section 3 (3659) requires scire facias to be issued to all per­
sons named in the petition as in possession of or claiming the 
estate, requiring them to appear and show cause why it 
should not be vested in the State. Section 4 (3660) further 
requires an order of notice to be published four weeks in a 
newspaper printed within the State, stating briefly the con­
tents of the petition, and requiring “ all persons interested in 
the estate ” to appear and show cause why it should not be 
vested in the State. The order of notice by publication to all 
persons interested in the estate is essential to the iurisdiction 
or the court ; and, if no such notice is shown by the record, a 
judgment for the State will be reversed on writ of error, even 
d sued out by parties who were named in the petition and 
appeared and pleaded in the cause. State v. Teuton, 41 Texas, 
219 ; Wiederanders v. State, 64 Texas, 133 ; Hanna v. State, 
81 Texas, 664, 667.
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By section 5 (3661), “all persons named in such petition as 
tenants or persons in actual possession, or claimants of the 
estate,” may appear and plead, and traverse the facts stated 
in the petition, or the title of the State ; “ and any other per­
son claiming an interest in such estate may appear and be 
made a defendant and plead, by motion for that purpose in 
open court.” By section 6 (3662), if no person, after notice 
as aforesaid, shall appear and plead, judgment shall be ren­
dered by default for the State. By section 7 (3663), “ if any 
person appear and deny the title set up by the State, or trav­
erse any material fact in- the petition, issue shall be made up 
and tried as other issues of fact.” By section 8 (3664), “if 
after the issue and trial it appears, from the facts found or 
admitted, that the State hath good title to the estate, real or 
personal, in the petition mentioned, or any part thereof, judg­
ment shall be rendered that the State shall be seized or pos­
sessed thereof, and, at the discretion of the court, recover 
costs against the defendants.” By section 9 (3665), “if it 
appear that the State hath no title in such estate, the defend­
ant shall recover his costs, to be taxed and certified by the 
clerk ; and the comptroller of public accounts shall, on such 
certificate being filed in his office, issue a warrant therefor on 
the treasury of the State, which shall be paid as other demands 
on the treasury.” And by section 10 (3666), “ when any judg­
ment shall be rendered that the State be seized or possessed 
of any estate, such judgment shall contain a description 
thereof, and shall vest the title in the State.”

By section 11 (3667), “ a writ shall be issued to the sheriff 
of the proper county, commanding him to seize such estate, 
vested in the State ; ” and “ he shall dispose thereof at public 
auction, in the manner provided by law for the sale of prop­
erty under execution.” By section 12 (3668), a copy of the 
record and account of sale, exemplified under the seal of the 
court, is required to be deposited in the office of the comp­
troller of public accounts, and another copy recorded in the 
office of the recorder of the county ; “ and such record shall 
preclude all parties and privies thereto, their heirs and assigns.

By section 13 (3669), “ any party who shall have appeare
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to any proceeding, and the district attorney on behalf of the 
State, shall have the right to prosecute an appeal or writ of 
error upon such judgment.”

Section 14 (3670) requires that “ the comptroller shall keep 
just accounts of all moneys paid into the treasury, and of all 
lands vested in the State, under the provisions of this act.”

Sections 15 (3671) and 16 (3672) provide that “ if any per­
son appear, after the death of the testator or intestate, and 
claim any money paid into the treasury under this act,” as 
heir, devisee or legatee, he may, by petition in the district 
court for the county in which the estate was sold, and after 
notice to the district attorney, and proof that the petitioner 
is an heir, devisee, legatee or legal representative, obtain an 
order directing the comptroller to issue his warrant on the 
treasurer for payment thereof.

Section 17 (3673) simply relates to the duty of the district 
attorney to obtain from the clerk of any probate court 
moneys, or title papers to land, not claimed by any heir, de­
visee or legal representative of a deceased person.

By section 18 (3674), “ all property, escheated under the 
provisions of this act, shall remain subject to the disposition 
of the State, as may hereafter be prescribed by law.”

Sections 1770-1785 of the Revised Statutes of Texas of 
1879 reenact, substantially and almost verbally, the provisions 
of the statute of 1848, except by requiring the publication of 
the order of notice for eight weeks, instead of four weeks as 
in section 4; by omitting sections 12 and 17 ; and by insert­
ing the words “ The proceeds of ” at the beginning of section 
18.

These proceedings for the escheat of the estate of a deceased 
person for want of heirs or devisees, like ordinary proceedings 
for the administration of his estate, presuppose that he is dead ; 
if he is still alive, the court is without jurisdiction, and its pro­
ceedings are null and void, even in a collateral proceeding. 
Griffith v. Frazier, 8 Cranch, 9, 23 ; Scott v. McNeal, 154 U. S. 
34; Fall v. Claiborne, 27 Texas, 217; Withers v. Patterson, 27 
Texas, 491, 497 ; Martin v. Pobinson, 67 Texas, 368, 375 ; 
Callen v. Compton, 5 Texas Civ. App. 410. And if the death



268 OCTOBER TERM, 1895.

Opinion of the Court.

Of the former owner, intestate and without heirs, is not al­
leged in the petition, or is* not proved at the trial, a judgment 
for the State is erroneous and reversible by appeal or writ of 
error. Hughes v. State, 41 Texas, 10 ; Wiederanders v. State, 
Ό4 Texas, 133 ; Hanna v. State, 84 Texas, 664.

But the whole object in proceedings for escheat, as in pro­
ceedings of administration, is to ascertain who are entitled to 
the estate of a deceased person ; in proceedings of administra­
tion, to distribute the assets, after payment of debts, among 
those who come forward and prove themselves to be next of 
kin ; in proceedings for escheat, to ascertain and determine, 
■once for all, so far as concerns the title in the land itself, 
whether the former owner left' no heirs or devisees, that being 
the single question on which depends the issue whether or 
not the land has escheated to the State.

Consequently, when (as is admitted in the present case) the 
former owner was dead ; and in the proceedings for escheat 
{as shown by the record on which the defendants rely) the 
petition describes the land, gives the name of the former 
Owner, and alleges that he died intestate and without heirs, 
that no letters of administration upon his estate had been 
granted, that there is no tenant or person in actual or con­
structive possession of the land, nor any person, known to the 
petitioner, claiming an estate therein, and that the land has 
escheated to the State of Texas ; and an order of notice to all 
persons interested in the estate has been published, as required 
by the statute; and, after a hearing of all who appear and 
plead, judgment is entered, describing the land, and declaring 
that it has escheated to the State ; the judgment is conclusive 
evidence of the State’s title in the land, not only against any 
tenants or claimants having had actual notice by scire facias, 
or having appeared and pleaded, but also against all other 
persons interested in the estate and having had constructive 
notice by publication.

That such is the effect of the judgment in favor of the State 
is clearly shown by the decision in Wiederanders v. State, above 
cited, in which the reasons for holding that, if the notice re­
quired by the statute to all persons interested in the estate
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had not been published, the court had no jurisdiction to enter 
judgment, even against persons who actually appeared and 
contested the claim of the State, were stated by the court as 
follows :

“ The purpose for which proceedings of this character are 
instituted is to have a judicial declaration, in the form of a 
solemn judgment made by a court having jurisdiction of the 
subject-matter, and of the persons in interest in so far as pub­
lication can give it, that the facts exist which, under the law, 
cast title upon the State to property which, at some former 
time, (in case of lands) it had clothed a person with title.”

“ The law now in force must be deemed to be a law provid­
ing a method for giving effect to escheats. R. S. 1770-1788.”

“We are of the opinion that the publication of notice, re­
quired by the statute, is made necessary to the exercise of the 
general jurisdiction conferred, and that without it the district 
court had no jurisdiction to try the case.

“ The object of such a proceeding is not simply to have a 
decree declaring the escheat, and vesting the title in the State ; 
but by and through process, to be issued under the judgment, 
to divest not only the title of persons entitled to take the prop­
erty of the deceased as his heirs, if perchance any such there 
be, but also by a sale to divest the title of the State, and to 
start, and confer upon the purchaser, a new title deraigned 
directly from the sovereign of the soil. R. S. 1777-1780.

“The proceeding, while not strictly a proceeding in rem, 
has many of its characteristics ; yet the statute does not direct 
a seizure of the thing, which, in some cases, has been held to 
support a judgment strictly in rem. It applies to personalty, 
as well as realty. The mere institution of the proceeding 
creates no presumption that there is no one capable of taking 
the estate under the rules regulating the descent of estates of 
deceased persons; the presumption is to the contrary; and 
the effect of the judgment, if rendered after all persons inter­
ested in the estate are notified of the pendency and purpose 
of the proceeding, in the only manner in which they can be, 
if unknown, is to destroy that presumption, and to make the 
title of the State clear.
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“ From the time the property is sold under a valid decree, 
the claim of the person who might have taken it, as heir, 
devisee or legatee, is against the proceeds of the property, 
which must be paid into the state treasury, (R. S. 1780-1785,) 
and to recover even that, he is driven to a suit.

“It certainly is not the intention that the purchaser of 
escheated lands shall be subjected to the peril of losing them 
after they have been regularly escheated and sold, if an heir, 
devisee or legatee shall subsequently make claim; nor that 
personalty which, from day to day, changes hands, shall be 
subject to the claim of such persons, however valid such claim 
may have been if asserted in proper time and place. Yet such 
results would follow if the jurisdiction of the court is not so 
brought into exercise, by a substantial compliance with the 
requisites of the statute, as to clothe it with power, by its 
judgment, to conclusively settle the title to the property as 
against all persons.” 64 Texas, 135-138.

The like opinion was expressed by Chief Justice Shaw upon 
the effect of proceedings under a similar statute of Massachu­
setts, in a case in which it was held that a conveyance of real 
estate of a citizen dying intestate and without heirs could not 
be made by the Commonwealth until the rendition of judg­
ment in its favor upon an inquest of office. The Chief Jus­
tice said : “ Where a subject dies intestate, as the estate 
descends to collateral kindred indefinitely, the presumption of 
law is that he had heirs, and this presumption will be good 
against the Commonwealth until it institutes the regular pro­
ceedings by inquest of office, by which the fact, whether the 
intestate did or did not die without heirs, can be ascertained, 
and if this fact is established in favor of the Commonwealth, 
it rebuts the contrary presumption, and the Commonwealth, 
by force of the judgment, and of the statute before cited, 
becomes seized in law and in fact. In such case, therefore, 
the court are of opinion that an inquest of office is necessary, 
and that the Commonwealth cannot be deemed to be seized 
without such inquest. Jackson v. Adams, 7 Wendell, 367 ; 
Doe v. Redfern, 12 East, 96. So far as this depends upon 
general principles, it seems to be a rule highly reasonable in
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itself, and tends greatly to the security and regularity of titles. 
By the mode of taking inquests, prescribed by the law of this 
Commonwealth, St. 1791, c. 13, § 2, general notice is to be 
given of the claim of the Commonwealth, any person is 
admitted to traverse it, a trial by jury is to be had, and costs 
are given to the prevailing party. These are highly reason­
able and equitable provisions, and it is manifestly for the 
quiet of the Commonwealth and the* security of the citizen, 
that they should be pursued, before the Commonwealth shall 
be permitted to take into its own custody and dispose of 
estates, upon a claim which, if not doubtful, is at least not 
apparent.” Wilbur v. Tobey, 16 Pick. 177, 180.

The constitution of Texas of 1866, art. 4, sect. 6, contained a 
provision, similar to that of the constitution of 1845, as to the 
jurisdiction of the district court over escheats ; and contained 
no other provision on the subject of escheats. 2 Charters and 
Constitutions, 1789. That constitution, as was admitted by 
the plaintiffs, did not take away the power of the legislature 
over the subject, or affect the statute of 1848 or proceedings 
under it.

But it was strenuously contended that this statute was 
repealed by the constitution of 1869, which — while embody­
ing, in art. 5, sect. 7, the provision of the former constitutions 
as to the jurisdiction of the district court over escheats ; and 
repeating in art. 4, sect. 20, the provision of art. 5, sect. 23, of 
the constitution of 1866, establishing the office of comptroller 
of public accounts, to be elected by the qualified voters of the 
State, for the term of four years — also defined the comp­
troller’s duties as follows : “ He shall superintend the fiscal 
affairs of the State ; give instructions to the assessors and col­
lectors of the taxes ; settle with them for taxes ; take charge 
of all escheated property; keep an accurate account of all 
moneys paid into the treasury, and of all lands escheated to 
the State; publish annually a list of delinquent assessors and 
collectors, and demand of them an annual list of all taxpayers 
in their respective counties, to be filed in his office ; keep all 
the accounts of the State ; audit all the claims against the 
State ; draw warrants upon the treasury in favor of the public



272 OCTOBER TERM, 1895.

Opinion of the Court.

creditors ; and perform such other duties as may be prescribed 
by law.” 2 Charters and Constitutions, 1794, 1809, 1811.

This definition of the duties of the comptroller in the con­
stitution of 1869 nearly follows the words of the statutes exist­
ing at the time of its adoption. Paschal’s Digest, arts. 5414, 
5424, 5426, 3670, 5194, 5416, 5418, 5420. The principal differ­
ence is in substituting, for the words of section 14 of the act 
of 1848, requiring the comptroller to “ keep just accounts of 
all moneys paid into the treasury, and of all lands vested in 
the State, under the provisions of this act,” the words, “ take 
charge of all escheated property ; keep an accurate account of 
all moneys paid into the treasury, and of all lands escheated 
to the State.”

As the constitution of 1869 repeats, in so many words, the 
provision of former constitutions, by which the district court 
is vested with original jurisdiction of all causes in behalf of 
the State to recover escheats ; and as the statute of 1848 made 
it the duty of the comptroller to keep accounts, not only of 
all moneys paid into the treasury, but also of all lands vested 
in the State, under its provisions ; it is difficult to see how the 
insertion of the general words “ take charge of all escheated 
property,” in the definition of the comptroller’s duties in the 
constitution of 1869, either increased his powers, or diminished 
those of the district court, in relation to escheats.

The whole object of inserting in the constitution a definition 
of the principal duties of the comptroller would seem to have 
been to fix by the fundamental law a matter which would 
otherwise have been subject to the discretion of the legislat­
ure.

The only doubt thrown upon this arises out of the opinion 
delivered in Hughes v. State, above cited, in which Mr. Justice 
Moore said : “ Whether this statute had not been repealed by 
the provision in the constitution of 1869, which we have cited, 
may, we think, admit of serious question; but as it is not 
necessary to the determination of the present case, we are not 
called upon at present to determine it. We think, however, 
that it is quite evident this section of the constitution is in 
conflict with, and therefore revokes, the authority conferred
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by the statute of 1848 upon the court to order the sale of 
escheated land, if such, indeed, can be held to be the proper 
construction of this statute in view of the conflicting pro­
visions of its different sections.” 41 Texas, 18, 19.

But the weight of that suggestion is much lessened, if not 
wholly counterbalanced, by several considerations. The deci­
sion in that case was put upon the distinct ground that the 
petition and the proof were both insufficient. In another case, 
decided at the same term, in which the opinion was delivered 
by the same judge, as well as in an earlier case of a writ of 
error to review the very judgment now pleaded, and in at 
least two later cases, above cited, in each of which this propo­
sition, if sound, would have been decisive, it was not even 
mentioned. State y. Teuton, 41 Texas, 249 ; Brown v. State, 
36 Texas, 282 ; Wiederanders v. State, 64 Texas, 133 ; Banna 
v. State, 84 Texas, 664. And after the constitution of 1869 
had been in force for ten years, the legislature, in revising and 
codifying the statutes of the State, reënacted all the material 
provisions of the act of 1848, both as to obtaining a judgment 
declaring the land to have escheated, and as to a subsequent 
sale of the land by the sheriff ; and clearly manifested its 
understanding and intention that the provisions for such a 
sale did and should remain in force, by prefixing the words 
“The proceeds of” to the last section, which had directed 
‘all property escheated in accordance with the provisions of” 
the act to “ remain subject to the disposition of the State, as 
may hereafter be prescribed by law.” Rev. Stat, of 1879, 
§ 1785.

The plaintiffs somewhat relied on art. 10, sect. 6, of the con­
stitution of 1869, which provides that “the legislature shall 
not hereafter grant lands to any person or persons, nor shall 
any certificates for land be sold at the land office, except to 
actual sellers upon the same, and in lots not exceeding one 
hundred and sixty acres.” 2 Charters and Constitutions, 1816. 
But this evidently relates only to legislative grants of land, 
and not to judicial proceedings to declare and enforce escheats.

Even if the suggestion in Hughes v. State, above cited, that 
art. 4, sect. 20, of the constitution of 1869, relating to the

VOL. CLXI—18
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comptroller of accounts, “is in conflict with, and therefore 
revokes, the authority conferred by the statute of 1848 upon 
the court to order the sale of escheated land,” should be con­
sidered as well founded, it would affect only section 11 of the 
statute, authorizing the sale, and so much of the subsequent 
sections as concern that subject ; and would leave unaffected 
the preceding sections, providing for a judgment to be ren­
dered, upon due allegation and proof, and after notice to all 
persons interested, ascertaining and declaring that the land 
has escheated to the State, and vesting in the State the title 
to the land. The provisions looking to a judgment vesting 
title to the land in the State are distinct and severable from 
the provisions for a sale, and a conversion into money, of the 
land after it has vested in the State ; and if the latter pro­
visions are for any reason invalid, they may be considered as 
stricken out, and the former provisions stand good. Field v. 
Clark, 143 U. S. 649 ; Zwernemann v. Von Rosenberg, 76 
Texas, 522. And the judgment set up in the answer in this 
case, so far as it determined that the title of the land had 
vested by escheat in the State, was valid, even if the order for 
a sale of the land was not. Ludlow v. Ramsey, 11 Wall. 581.

It follows that, if the sale and conveyance by the sheriff to 
the defendants were invalid and vested no title in them, the 
previous judgment, ascertaining and declaring the escheat, 
vested a good title in the State of Texas against all persons 
claiming as heirs or devisees of the former owner ; and that 
judgment, although it does not prove the title to be in the de­
fendants, proves it to be out of the plaintiffs, and affords a 
complete defence to this action. Love v. Simms, 9 Wheat. 
515, 524; Christy v. Scott, 14 How. 282, 292; Roswell v. De 
La Lanza, 20 How. 29, 33.

As to personal property, indeed, a judgment in rem, after 
notice by publication only, might not bind persons who had 
no actual notice of the proceedings, unless the thing had been 
first seized into the custody of the court. The Mary, 9 Cranch, 
126,144 ; Scott v. McNeal, 154 U. S. 34, 46 ; Hilton v. Guyot, 
159 U. S. 113,167. But it was within the power of the legis­
lature of Texas to provide for determining and quieting the
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title to real estate within the limits of the State and within 
the jurisdiction of the court, after actual notice to all known 
claimants, and notice by publication to all other persons. 
Phillips v. Moore, 100 U. S. 208, 212 ; Arndt v. Griggs, 134 
U. S. 316 ; Hardy v. Beaty, 84 Texas, 562, 569.

When a man dies, the legislature is under ho constitutional 
obligation to leave the title to his property, real or personal, 
in abeyance for an indefinite period ; but it may provide for 
promptly ascertaining, by appropriate judicial proceedings, 
who has succeeded to his estate. If such proceedings are had, 
after actual notice by service of summons to all known claim­
ants, and constructive notice by publication to all possible 
claimants who are unknown, the final determination of the 
right of succession, either among private persons, as in the 
ordinary administration of estates, or between all persons and 
the State, as by inquest of office or similar process to deter­
mine whether the estate has escheated to the public, is due 
process of law ; and a statute providing for such proceedings 
and determination does not impair the obligation of any con­
tract contained in the grant under which the former owner 
held, whether that grant was from the State or from a private 
person.

Judgment affirmed.

DAVIS v. ELMIRA SAVINGS BANK.

error to the court of appeals of the STATE OF NEW YORK.

No. 415. Argued January 18,14,1896. — Decided March 2,1896.

Section 130 of chapter 689 of the laws of New York of 1892, providing for 
the payment by the receiver of an insolvent bank, in the first place, of 
deposits in the bank by savings banks, when applied to an insolvent na­
tional bank, is in conflict with § 5236 of the Revised Statutes of the United 
States, directing the Comptroller of the Currency to make ratable divi­
dends of the money paid over to him by such receiver, on all claims 
proved to his satisfaction, or adjudicated in a court of competent juris­
diction, and is therefore void when attempted to be applied to a national 
bank.
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In March, 1893, the Elmira National Bank, a banking asso­
ciation organized under the laws of the United States, and 
doing business in the State of New York, suspended pay­
ment, and the Comptroller of the Currency of the United 
States appointed Charles Davis, plaintiff in error, the receiver 
thereof. The Elmira Savings Bank, which was incorporated 
under the laws of the State of New York, from November, 
1890, kept a deposit account with the Elmira National Bank, 
and at the time of the appointment of the receiver of the 
latter corporation there was to the credit of this account of 
the Savings Bank the sum of $42,704.67. The opening of thé 
deposit account by the Savings Bank was sanctioned by the 
general banking laws of the State of New York, as expressed 
in sections 118 and 119 of chapter 689 of the laws of 1892, 
which were as follows :

2 Laws of 1892, p. 1898, c. 689. “§ 118. Available fund 
fok current expenses, how loaned. — The trustees of every 
such corporation shall as soon as practicable invest the moneys 
deposited with them in the securities authorized by this article;, 
but for the purpose of meeting current payments and expenses 
in excess of the receipts, there may be kept an available fund 
not exceeding ten per centum of the whole amount of deposits 
with such corporation, on hand or deposit in any bank in this 
State organized under any law of this State or of the United 
States, or with any trust company incorporated by any law of 
the State ; but the sum so deposited in any one bank or trust 
company shall not exceed twenty-five per centum of the paid- 
up capital and surplus of any such bank or company. . .

Ib. “ § 119. Temporary Deposits. — Every such corporation 
may also deposit temporarily in the banks or trust compa­
nies specified in the last section the excess of current daily 
receipts over the payments, until such time as the same can 
be judiciously invested in the securities required by this 
article. . . .”

In the process of liquidating the affairs and realizing the 
assets of the National Bank all its circulating notes were pro­
vided for, and the receiver had on hand in cash for distribution 
among its creditors a sum exceeding the amount due as afore-
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said to the Savings Bank. Thereupon the latter demanded of 
the receiver payment of the sum to the credit of its deposit 
account in preference to the other creditors of the National 
Bank, basing its demand on a provision of the general bank­
ing law of the State of New York, which is as follows :

lb. 1903. “§ 130. Debts due Savings Banks from insol­
vent banks preferred. — All the property of any bank or 
trust company which shall become insolvent shall, after pro­
viding for the payment of its circulating notes, if it has any, 
be applied by the trustees, assignees or receiver thereof, in 
the first place, to the payment in full of any sum or sums of 
money deposited therewith by any savings bank, but not 
to an amount exceeding that authorized to be so deposited 
by the provisions of this chapter, and subject to any other 
preference provided for in the charter of any such trust com- 
pany·”

The receiver, under the authority of the Comptroller of 
the Currency of the United States, declined to accede to this 
demand, predicating his refusal on the provisions of sections 
■5236 and 5242 of the Revised Statutes of the United States, 
which are as follows :

“ § 5236. From time to time, after full provision has been 
first made for refunding to the United States any deficiency 
in redeeming the notes of such association, the Comptroller 
shall make a ratable dividend of the money so paid over to 
him by such receiver on all such claims as may have been 
proved to his satisfaction or adjudicated in a court of compe­
tent jurisdiction, and, as the proceeds of the assets of such 
association are paid over to him, shall make further divi­
dends on all claims previously proved or adjudicated; and 
the remainder of the proceeds, if any, shall be paid over to 
the shareholders of such association, or their legal repre­
sentatives, in proportion to the stock by them respectively 
held.”

“ § 5242. All transfers of the notes, bonds, bills of exchange 
•or other evidences of debt owing to any national banking 
association, or of deposits to its credit; all assignments of 
mortgages, sureties on real estate, or of judgments or decrees
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in its favor ; all deposits of money, bullion or other valuable 
thing for its use or for the use of any of its shareholders or 
creditors ; and all payments of money to either, made after 
the commission of an act of insolvency, or in contemplation 
thereof, made with a view to prevent the application of its 
assets in the manner prescribed by this chapter, or with a 
view to the preference of one creditor to another, except in 
payment of its circulating notes, shall be utterly null and 
void. . . . ”

In consequence of this refusal the Savings Bank brought 
an action in the Supreme Court of the State of New York to 
enforce the payment by preference, which action was resisted 
by the receiver. Ultimately the case was taken to the Court 
of Appeals of the State of New York, where the claim of 
preference, asserted by the Savings Bank, was maintained. 
The case is reported in 142 N. Y. 590. To that judgment the 
present writ of error is prosecuted.

Mr. Edward Winslow Podge for plaintiff in error.

Mr. Augustus 8. Hutchins filed a brief on behalf of the 
Metropolitan Savings Bank.

Mr. James C. Carter and Mr. Edward G. Herendeen for 
defendant in error.

The Court of Appeals of New York held in this case that 
the New York statute applies to national as well as to state 
banks. This construction is, of course, binding on this court. 
Christy v. Pridgeon, 4 Wall. 196 ; People v. Weaver, 100 U.S. 
539.

Clearly the legislature intended that national banks should 
be on the same footing as state banks as to right to receive 
deposits of savings banks. But this intention would wholly 
fail of purpose, if such deposits were preferred when held by 
insolvent state banks and were not preferred when held by 
insolvent national banks.

That act is within the proper sphere of state legislation. 
The theory upon which the constitutionality of national bank
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legislation was finally upheld, is a narrow one, necessarily 
involving sharp and closely confined limitations. Of the cases 
on this subject, the leading one is National Bank v. Common­
wealth, 9 Wall. 353. From the opinion in that case, the 
United States Supreme Court, in so recent a case as Western 
Union Tel. Co. v. .Massachusetts, 125 U. S. 530, 551, referring 
to such limitation, quotes approvingly as follows : “ That limi­
tation is that the agencies of the Federal government are only 
exempted from state legislation, so far as that legislation may 
interfere with or impair their efficiency in performing the 
functions by which they are designed to serve that govern­
ment. Any other rule would convert a principle founded 
alone on the necessity of securing to the government of the 
United States the means of exercising its legitimate powers, 
into an unauthorized and unjustifiable invasion of the rights 
of the States. . . . So of the banks. They are subject 
to the laws of the State, and are governed in their daily course 
of business far more by the laws of the State than of the 
nation. All their contracts are governed and construed by 
state laws. Their acquisition and transfer of property, their 
right to collect their debts, and their liability to be sued for 
debts, are all based on state law. It is only when the state law 
incapacitates the banks from discharging their duties to the 
government that it becomes unconstitutional^ See also Waite 
v. Dowley, 94 U. S. 527.

The contract which the state statute compelled the bank to 
make with the defendant in error in this case is one made in 
respect to an ordinary transaction between the bank and a 
depositor. Such a contract in no respect impairs the utility 
of the national bank as an agent of the United States, and is 
to be considered as made with reference to the law of the 
State, and as subject to its provisions. Odgen v. Saunders, 
12 Wheat. 213 ; Baldwin v. Hale, 1 Wall. 223 ; Von Hoffman 
v. Quincy, 4 Wall. 535, 550. The highest court of the State 
has decided that it gave to the defendant in error an equita­
ble lien which operated as an equitable assignment of the 
assets of the national bank upon insolvency for the purpose of 
securing the payment of the deposit in full, and that construe-
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tion is binding on this court. Louisiana v. Pillsbury, 105 U. S. 
278 ; Morley v. Lake Shore & Michigan Southern Railway, 
146 U. S. 162, 166.

It is not material that the fund so assigned should be in ex­
istence. Peugh v. Porter, 112 U. S. 737, 742. According to 
the general doctrine of equity, established beyond any doubt 
by the highest judicial authority, the equitable assignment or 
the equitable lien upon property to be acquired in the future, 
is valid and enforceable not only against the contracting 
party himself, but also against subsequent judgment creditors, 
assignees in bankruptcy, and all other volunteers claiming or 
holding under him and against subsequent purchasers from 
him with notice of the assignment or lien. When chattels 
are sold or exchanged, the lien will attach to those substituted. 
3 Pom. Eq. Jur. § 1291.

Assignees in bankruptcy take only such rights as the bank­
rupt had, and are affected with all the equities which would 
affect the bankrupt himself. Courts of equity support assign­
ments of choses in action, interests and expectations not only, 
but also of things which have no present actual potential ex­
istence but rest in mere possibility only.

An agreement to charge, or to assign, or to give security 
upon, or to affect property not yet in existence, or in the 
ownership of the party making the contract, or property to 
be acquired by him in the future . . . constitutes an 
equitable lien upon the property so existing or acquired at a 
subsequent time, which is enforced in the same manner and 
against the same parties as a lien upon specific things existing 
and owned by the contracting party at the date of contract. 
3 Pom. Eq. Jur. §§ 1236, 1237.

This equitable assignment only differs from a pledge in that 
the fund is not yet definitely fixed. Such a pledge or mort­
gage is permitted when made for present consideration, though 
it may operate to give a preference. So the present assign­
ment of a fund to be thereafter definitely ascertained, must be 
permitted, though it operate as a preference.

This constitutes a present right of property which the leg­
islature cannot constitutionally impair. Mather v. Rush, 16
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Johns. 233, 252 ; Roosevelt v. Cebra, 17 Johns. 108 ; Sturges 
v. Crowninshield, 4 Wheat. 122, 198.

Any statute is unconstitutional as impairing the obligation 
of contracts which, introduces a change into the express terms 
of the contract, its legal construction, its validity, its discharge, 
or (within certain limits) its enforcement.

The prohibition of the Constitution against state laws im­
pairing the obligation of contracts, applies to implied as well 
as to express contracts. Risky. Jefferson Police Jury, 116 
U. S. 131.

In any case the lawful repeal of a statute cannot constitu­
tionally be made so as to destroy contracts which have been 
entered into under it, or to affect substantially the rights 
obtained by virtue of the statute. Cooley’s Const. Lira., 3d 
ed., pp. 289, 290, 291, and 292.

The right of the Savings Bank to deposit in the National 
Bank only existed by permission of the statute. That per­
mission is conditioned on an equitable assignment, as collat­
eral security for the deposit, of the assets of the National Bank 
on hand at the time of its insolvency.

The contract made by the operation of the state statute 
between the Savings Bank and the National Bank at the time 
the deposit was made, constituting an equitable lien or equita­
ble assignment, is not in conflict with the national bank act, 
or with any provision of any Federal statute. The Federal 
statute has been construed to recognize all prior equitable 
and legal liens. Scott v. Armstrong, 146 U. S. 499.

It has been uniformly held that* the receiver is a statutory 
assignee of the bank, and gets no better title than the bank 
had, and takes the funds in the plight in which they were 
held by the bank immediately prior to his appointment, and 
must turn them over accordingly unaffected by the provisions 
of the national bank act, as to ratable distribution. He takes 
the property cum onere.

In Scott v. Armstrong, this court held that the receiver of a 
national bank took the assets as a mere trustee and not as a 
purchaser for value ; and that in the absence of a statute to 
t θ contrary, demands and choses in action which belonged to
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the bank were in his hands subject to all claims and ad­
vances that might have been interposed as against the bank 
before the liens of the United States and general creditors 
attached.

Even under the stringent provisions of non-preferential 
bankrupt laws, it has been uniformly held that collateral 
given at the time of the passing of a present sufficient consid­
eration, even though the possibility, or even probability, of 
future insolvency was in the minds of the parties at the time, 
will be sustained, and contractual rights or equities existing 
at such a time will be afterward upheld when insolvency 
occurs.

The contract in question was not made in contemplation of 
insolvency. The lien created by it was not a secret lien. It 
worked no harm to other depositors. Without it the bank 
could not have obtained the deposit. The National Rank 
might have refused to accept the deposit under these terms, 
but the Savings Bank had no discretion. It could only deposit 
upon the conditions of this statutory contract. The use of 
that deposit was to the advantage of all of the depositors of 
the depository bank. The assets of the bank were thus in­
creased by every dollar for which the lien is claimed, and no 
harm could possibly result by this transaction to the other 
creditors of the bank.

It is no answer to the contention of the defendant in error 
in this case to say that such a contract could be made with 
every one and proportionate distribution thereby defeated. 
We are dealing with a right given by the State of New York 
to one class of creditors only ; a right founded in the highest 
conception of public policy, and in line with the theory of all 
savings bank legislation, which is to surround the funds of 
savings banks with every possible protection. The Savings 
Bank is limited in its powers. It is not permitted to make 
any other contract of deposit with the National Bank. If this 
case should be held to be an exception to a general rule it 
would work no harm, for it would be an exception founded 
upon the broad principles of public policy and justice.
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Mr. Justice White, after stating the case, delivered the 
opinion of the court.

National banks are instrumentalities of the Federal govern­
ment, created for a public purpose, and as such necessarily 
subject to the paramount authority of the United States. It 
follows that an attempt, by a State, to define their duties or 
control the conduct of their affairs is absolutely void, wherever 
such attempted exercise of authority expressly conflicts with 
the laws of the United States, and either frustrates the pur­
pose of the national legislation or impairs the efficiency of 
these agencies of the Federal government to discharge the 
duties, for the performance of which they were created. 
These principles are axiomatic, and are sanctioned by the 
repeated adjudications of this court.

The question which the record presents is, does the law of 
the State of New York on which the Savings Bank relies con­
flict with the law of the United States upon which the Comp­
troller of the Currency rests to sustain his refusal ? If there 
be no conflict, the two laws can coexist and be harmoniously 
enforced, but if the conflict arises, the law of New York is 
from the nature of things inoperative and void as against the 
dominant authority of the Federal statute. In examining the 
question it is well to put in juxtaposition a summary statement 
of the Federal and state statutes. The first directs the Comp­
troller “ from time to time, after full provision has been made 
for the refunding to the United States of any deficiency in 
redeeming the notes of such association, ... to make a 
ratable dividend of the money paid over to him ... on 
all such claims as may have been proved.” The second, the 
state law, directs “ the trustee, assignee or receiver ” of “ any 
bank or trust company which shall become insolvent” to 
aPply the assets received by him, “ in the first place to the 
payment in full of any sum or sums of money deposited there­
with by any savings bank, but not to an amount exceeding 
that authorized ” by law.

It is clear that these two statutes cover exactly the same 
subject-matter. Both relate to insolvent banks ; both ordain
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that the right of preference on the one side and the duty of 
ratable distribution on the other shall only result from insol­
vency ; both cover the assets of such banks coming, after in­
solvency, into the hands of the officer or person authorized to 
administer them. It is equally certain that both statutes 
relate to the same duty on the part of the officer of the insol­
vent bank; the one directs the representative to make a 
ratable distribution ; the other requires, if necessary, the 
application of the entire assets to payment in full, by prefer­
ence and priority over all others of a particular and selected 
class of creditors therèin named. We have, therefore, on the 
one hand, the statute of the United States, directing that the 
assets of an insolvent national bank shall be distributed by 
the Comptroller of the Currency in the manner therein pointed 
out, that is, ratably among the creditors. We have on the other 
hand, the statute of the State of New York giving a contrary 
command. To hold that the state statute is operative is to 
•decide that it overrides the plain text of the act of Congress. 
This results, not only from the fact that the two statutes, as 
we have said, cover the same subject-matter, and relate to the 
same duty, but also because there is an absolute repugnancy 
between their provisions, that is, between the ratable distri­
bution, commanded by Congress, and the preferential distribu­
tion directed by the law of the State of New York.

The conflict between the spirit and purpose of the two stat­
utes is as pronounced as that which exists between their un­
ambiguous letter. It cannot be doubted that one of the 
objects of the national bank system was to secure, in the 
event of insolvency, a just and equal distribution of the assets 
of national banks among all unsecured creditors, and to pre­
vent such banks from creating preferences in contemplation 
of insolvency. This public aim in favor of all the citizens of 
every State of the Union is manifested by the entire context 
of the national bank act.

In Cook County National Bank v. United States, 107 U. S· 
445, 448, speaking through Mr. Justice Field, the court said : 
“We consider that act as constituting by itself a complete 
system for the establishment and government of national
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banks. . . . Everything essential to the formation of the 
banks, the issue, security and redemption of their notes, the 
winding up of the institutions, and the distribution of their 
assets, are fully provided for.”

In National .Bank v. Colby, 21 Wall. 609, 613, 614, the court 
said :

“ As to the general creditors, the act evidently intends to 
secure equality among them in the division of the proceeds of 
the property of the bank. . . .

“The fifty-second section, further to secure this equality, 
declares that all transfers by an insolvent bank of its property 
of every kind, and all payments of money made after the 
commission of an act of insolvency, or in contemplation 
thereof, with a view to prevent the application of its assets 
in the manner prescribed by the act, or ‘ with the view to the 
preference of one creditor over another, except in the pay­
ment of its circulating notes,’ shall be utterly null and void.

“There is in these provisions a clear manifestation of a 
design on the part of Congress : 1st, to secure the government 
for the payment of the notes, not only by requiring, in ad­
vance of their issue, a deposit of bonds of the United States, 
and by giving to the government a first lien for any deficiency 
that may arise on all the assets subsequently acquired by the 
insolvent bank ; and, 2d, to secure the assets of the bank for 
ratable distribution among its general creditors.

“This design would be defeated if a preference in the 
application of the assets could be obtained by adversary 
proceedings.”

Nearly twenty-five years ago (in September, 1871) the Sec­
retary of the Treasury submitted to the Attorney General of 
the United States the question of whether the ratable division 
provided for in the act of Congress deprived the United States, 
as a creditor of an insolvent national bank, of the power to 
avail of the preference given by the statute, which provides 
that the United States shall be preferred out of the effects of 
an insolvent debtor. (Act of March 3, 1797, c. 20, § 5, 1 Stat. 
515.) The opinion of the Attorney General was that the rat­
able distribution required, when read in connection with other
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sections of the national bank law, deprived the United States 
Of all preference, except that given for the payment of the 
notes issued by such banks. 13 Opinions, 528.

This construction has been the rule administered by the 
Comptrollers of the Currency in the liquidation of national 
banks, from that date, and was directly sustained in Cook 
County National .Bank v. United States, ubi supra, where Mr. 
Justice Field, as the organ of the court, said : “ The sections 
directing ratable distribution provide for the distribution of 
the entire assets of the bank, giving no preference to any 
■claim, except for moneys to reimburse the United States for 
advances in redeeming the notes.” After holding that the 
United States could not exercise as a creditor the preference 
in its favor created by a general law of the United States, 
the conclusion is thus summed up : “ These provisions could 
not be carried out if the United States were entitled to prior­
ity in the payment of a demand not arising from advances to 
redeem the circulating notes. The balance, after reimburse­
ment of the advances, could not be distributed as directed by 
ratable dividends to all holders of claims, that is, to all credit­
ors.” Thus, although for many years in the administration of 
the act, under a construction given by the Attorney General 
of the United States, sanctioned by the decisions of this court, 
the ratable distribution provided by the act of Congress has 
been deemed so important as to repeal, in so far as it pre­
vented ratable distribution, the general preference given the 
United States by its own statute, the contention now ad­
vanced maintains that this ratable distribution is of so little 
consequence that it can be overthrown and rendered nothing 
worth, by the provisions of a general insolvent statute of the 
State of New Fork. In other words, that the statute of the 
State· of New York operating upon the national bank law is 
more efficacious than would be a statute of the United States.

Nor is it an answer to say that the ratio decidendi of the 
ruling in Cook County National Bank v. United States was 
the fact that the statute provided that the United States 
should take security for the debts to become due them by a 
national bank. In the case presented by the Secretary of the
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Treasury to the Attorney General for consideration the secu­
rity in favor of the United States was inadequate, and there­
fore the question which arose was the right of the United 
States to collect an unsecured claim in disregard of the rule 
of ratable division. And such was the state of facts con­
templated by the opinion of this court in the Cook County 
■case. This makes it evident that the controlling thought 
which gave rise to the interpretation sanctioned by this court 
was the fact that to have allowed the preference in favor of 
the United States ordained by one of its statutes would have 
destroyed the rule of ratable distribution established as a pro­
tection to and for the benefit of all the creditors of a national 
bank.

It is certain, that in so far as not repugnant to acts of Con­
gress, the contracts and dealings of national banks are left 
subject to the state law, and upon this undoubted premise, 
which nothing in this opinion gainsays, the proposition is 
advanced that the deposit here considered of the Savings 
Bank with a national bank imported a contract to pay the 
•claim of the former with the preference allowed by the New 
York statute. But this overlooks the plain terms of the New 
York law. That statute does not profess to deal with the 
bank and its relations as a going concern ; it wholly and ex­
clusively undertakes to regulate the distribution of the assets 
after insolvency. Insolvency, and insolvency alone, is made 
the criterion from which the preference is to arise. Indeed, 
the statute, in terms, directs its mandate to discharge the 
claim with preference, not to the bank eo nomine, but to the 
assignee, trustee or agent, charged with administering its 
effects after insolvency has become flagrant. The claim of 
contract, therefore, conflicts with the very terms of the statute 
upon which it is based, and there is, therefore, no room for 
^plying a contract. If such implication, however, could be 
invoked it must rest on the contention that inasmuch as the 
state statute gave a savings bank making a deposit the right 
to be preferred in case of insolvency, therefore the general 
state law must be presumed to have entered into the contract 
°f the parties, and hence also engender the presumption that
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in case of insolvency such deposit should be preferred. If 
the law of the State is to be read into the contract, then, of 
course, the law of Congress should also be read into it. We 
should thus have to consider all the deposits as made with an 
implication that they were subject to the Federal law, and 
hence the conflict between the two laws would become evi­
dent, and the Federal law, being paramount, would prevail.

The New York statute does not profess, however, to change 
the legal relation which results from a deposit made in a bank. 
The deposit of money by a customer with his banker is one of 
loan, with a superadded obligation that the money is to be 
paid when demanded by a check. Scam/mon v. Kimball, 92 
U. S. 362; Marine Bank v. Fulton Bank, 2 Wall. 252. The 
argument, therefore, of implied contract, not only is contrary io 
the letter of the New York statute, but also destroys the very 
essence of the legal relation resulting from the dealings 
between the parties. Nor is the repugnancy between the 
state statute and the act of Congress removed by the conten­
tion that inasmuch as ratable distribution applies only to that 
which belongs to the bank, therefore there is no conflict be­
tween the state statute and the act of Congress. This argu­
ment can only mean that the effect of the state statute is to 
make the Savings Bank, in the event of insolvency of the 
National Bank, the owner of a sum equivalent in amount to 
the sum of money which was by it deposited. But to say 
this aggravates the conflict between the state law and the act 
of Congress. If the state statute is to be read as saying that 
whenever the persons named therein deposit money with a 
national bank they shall be treated as the owners of an equal 
sum of the assets of the bank when it becomes insolvent, then 
the state statute precludes, in a most flagrant way, the possi­
bility of the ratable distribution ordered by the act of Con­
gress. True it is that where, by state law, a lien is made to 
result from a particular contract, that lien, when its existence 
is not incompatible with the act of Congress, will be enforced. 
True, also, where a particular contract is made by a national 
bank which from its nature gives rise at the time of the con­
tract to a claim on a specific fund, such claim, if not violative
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of the act of Congress will be allowed. To that effect are the 
authorities relied on.

Thus it was said by this court in Scott v. Armstrong, 146 
U. S. 499, when dealing with the question of set-off : “ The 
requirement as to ratable dividends is to make them from 
what belongs to the bank, and that which at the time of the 
insolvency belongs of right to the debtor, does not belong to 
the bank.” So in the case of San Diego County v. California 
Nat. Bank, 52 Fed. Rep. 59, it was decided that the funds 
received by a national bank, which the party depositing had 
no authority of law to deposit, were not part of the assets to 
be “ ratably distributed,” but must be returned in full to the 
rightful owner. And, again in Massey n. Bisher, 62 Fed. Rep. 
958, which was a case where an endorser paid the amount of 
a note to a bank and took a receipt, but before he took the 
note from the bank the bank failed, the substance of the deci­
sion was, that the money did not belong to the bank, but was 
held by it in trust ; and, of course, in that case, it was not 
part of its assets.

None of these cases are apposite here. On the contrary, 
by an affirmative, pregnant with a negative, they deny the 
preference which is now advanced. This clearly results from 
the context of the opinions in these cases. They all reason to 
demonstrate that from the particular facts stated the relation 
was not that of an ordinary creditor, but was one giving rise 
to a specific lien or right resulting from the contract, and 
which was in being before the insolvency took place. Here 
there is no such condition ; there is simply an ordinary credi­
tor asserting the right to a preference arising from an insol­
vent law. This distinction is well illustrated by Scott v. 
-Armstrong, supra, cited and relied on in the opinion of the 
court below. In that case the facts as to the set-off, which 
was allowed, are thus stated : “ The credits between the banks 
were reciprocal and were parts of the same transaction, in 
which each gave credit to the other on the faith of the simul­
taneous credit, and the principle applicable to mutual credits 
applied.”

The difference between Scott v. Armstrong and the pres-
VOL. CLXI—19
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ent case is this : There this court was called on to determine 
whether a claim which had been extinguished, by operation 
of law, prior to the insolvency was still due after the insol­
vency, but here the question is whether a claim existing at 
the time of the insolvency and up to that date unsecured shall, 
by the operation of an insolvent statute, be converted after the 
insolvency into a preferred claim to be paid by preference over 
all other creditors. This distinction between the two questions 
was clearly stated in Scott v. Armstrong, where, speaking 
through Mr. Chief Justice Fuller, this court said : “ The state 
of case where the claim sought to be off-set is acquired after 
the act of insolvency, is far otherwise for the rights of the 
parties become fixed as of that time, and to sustain such a 
transfer would defeat the objects of these provisions (the act 
of Congress). The transaction must necessarily be held to 
have been entered into with the intention to produce its 
natural result, the preventing of the application of the insol­
vent assets in the manner prescribed. Venango National 
Bank v. Taylor, 56 Penn. St. 14; Colt v. Brown, 12 Gray, 
233.”

Nothing, of course, in this opinion is intended to deny the 
operation of general and undiscriminating state laws on the 
contracts of national banks, so long as such laws do not con­
flict with the letter or the general objects and purposes of 
Congressional legislation. Much was said in argument as to 
the public policy embodied in the law of the State of New 
York and the wisdom of upholding it. Our function is judi­
cial and not legislative. Did we, however, consider motives 
of public policy, we should not be unmindful of the wise safe­
guard, in favor of all the people of the United States, resulting 
from the provision which secures to every one dealing with a 
national bank a ratable distribution of the assets thereof, 
thereby stimulating confidence and uniformity of treatment.

Judgment reversed a/nd case remanded to the Court of 
Appeals of the State of New York with instructions to 
remit the cause to the court in which it originated with 
directions to dismiss the action.
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LEIGHTON υ. UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 413. Argued November 12, 13,1895. —Decided March 2,1896.

The party who, under the provisions of § 4 of the act of March 3, 1891, c. 
538, 26 Stat. 853, elects to reopen before the Court of Claims a case under 
that act heard and determined by the Commissioner of Indian Affairs, 
thereby reopens the whole case, irrespective of the decision by the Com­
missioner, and assumes the burden of proof.

The jurisdiction conferred upon the Court of Claims by the first jurisdic­
tional clause in the first section of that act is confined to property taken 
by Indian tribes in amity with the United States; and as it appears in 
this case that the Indians who committed the injury to the claimant were 
at the time engaged in hostilities against the United States, the Court of 
Claims was without jurisdiction to render a judgment against the United 
States, even though the hostilities were carried on for the special pur­
pose of resisting the opening of a military road.

The same result is reached practically if the claim is regarded as within 
the jurisdiction of that court under the second jurisdictional clause of 
the first section of that act.

There is nothing in the legislation prior to the act of 1891 which binds the 
government to the payment of this claim.

This case is before us on appeal from a judgment of the 
Court of Claims, dismissing the claimant’s petition. The 
amended petition on which the case was tried, after stating 
the facts of the depredation, the citizenship of the claimant, 
and the amity of the Indian tribe, alleged that the claim had 
been filed in the Interior Department, allowed on December 
5,1873, for $3025, and reported to Congress, March 27, 1874; 
and, again, on November 29, 1887, allowed for $2500, and 
reported to Congress. It further alleged that the property 
was worth $5005, and for that sum prayed judgment.

After the commencement of the suit in the Court of Claims 
the claimant filed this election to reopen :

“Now comes the claimant, Alvin C. Leighton, and elects 
to reopen the claim set forth in the petition in this cause and 
try the same before the court.

“ And he avers that the allowance made in said claim was
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erroneous in this respect, that the Commissioner of Indian 
Affairs and the Secretary made an allowance of $2500 by fix­
ing the value of the mules, on account of which claim is made 
in said petition, at $125 and of the horses at $100 each 
whereas the allowance should have been for $5005, the value 
of the mules being $255 each and of the horses $185 each.

“ And the claimant refers to the evidence taken under the 
rules of this court as well as that presented to the Interior 
Department in support of this allegation of error.

“The claimant does not seek to disturb the findings or 
award of the Commissioner of Indian Affairs and Secretary 
of the Interior in any other respect than as above set forth, 
but admits that the same are correct in all other respects.”

This was done under authority of the last part of section 4 
of the act of March 3, 1891, c. 538, 26 Stat. 851, 853, which 
reads : “ All unpaid claims which have heretofore been exam­
ined, approved and allowed by the Secretary of the Interior, 
or under his direction, . . . shall have priority of consid­
eration by such court, and judgments for the amounts therein 
found due shall be rendered, unless either the claimant or the 
United States shall elect to reopen the case and try the same 
before the court, in which event the testimony in the case 
given by the witnesses, and the documentary evidence, in­
cluding reports of department agents therein, may be read as 
depositions and proofs.”

The United States having filed a traverse, the case was sub­
mitted to the Court of Claims, by which court findings of fact 
were made, and among them that the property was taken and 
carried away by Indians belonging to the Ogallalla band of 
the Sioux tribe ; that at this time the Ogallalla band “ was 
in separate treaty relations with the United States, under 
treaty dated October 28, 1865, proclaimed March 17, 1866, 
14 Stat. 747, and were receiving annuities thereunder;” and 
that such band “ under its principal chief, Red Cloud, was at 
the time of said depredation in armed hostility against the 
United States in resisting the military authorities in the open­
ing of a military road, and the establishment thereon of mili­
tary posts, and maintaining the same along what was known
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as the ‘Boazman Road,’ extending from Fort Laramie, in 
Wyoming, to Fort Smith, in Montana,” and was “not in 
amity with the United States.”

Mr. William B. Ring, (with whom was Mr. Charles Ring 
on the brief,) for appellant.

Mr. John B. Sanhorn filed a brief for appellant.

Mr. Assistant Attorney General Howry for appellees.

Mr. Justice Brewer, after stating the case, delivered the 
opinion of the court.

The first matter to be considered is the effect of the claim­
ant’s election to reopen the case. On his part it is contended 
that it only permitted a new inquiry as to the amount and 
value of the property taken and carried away ; that the lia­
bility of the government had been settled by the award and 
allowance of the Secretary of the Interior, and was no longer 
a matter of dispute. On the other hand, it is claimed by the 
government that it opened for consideration and judgment 
both the amount of the depredation and the fact of liability 
precisely as though there had been no action on the part of 
the Secretary of the Interior. We think the contention of 
the government is correct. The statute gives either the 
claimant or the United States the right to reopen the case 
and try the same before the court — not a part, but the whole 
of the case. If neither party had elected to reopen, the claim­
ant would have been entitled to a judgment for the amount 
of the allowance, such judgment to be paid as ordinary judg­
ments of the Court of Claims. He would not have been 
required to furnish any further proof than the action of the 
Secretary, which action would have been sufficient, both as 
to the liability of the government and the amount of the loss. 
But when he elected to reopen, it was not within his power to 
reopen the case only partially, and, accepting the determina­
tion of the Secretary as conclusive upon the question of liabil- 
*ty, ask simply an inquiry as to the amount of his loss and



294 OCTOBER TERM, 1895.

Opinion of the Court.

judgment for a larger sum. There is no suggestion in the 
statute and no warrant.therein for a partial reopening of the 
case. When reopened it stands a new case, to be considered 
and determined by the court. Of course, it is for the interest 
of the claimant to consider the question of liability settled 
and have the case opened only as to the amount of the loss. 
So, on the other hand, it might, in any case be for the interest 
of the government to have the amount concluded by the 
action of the Secretary, and the question of liability only 
opened for examination, but no such limitation is named in 
the statute. The case when opened is opened as a whole, and 
the only difference between this and any new case which has 
never been filed in the department and considered by the Sec­
retary is that the party electing to reopen has the burden of 
proof.

Counsel for claimant further contend that the second clause 
of the first section of the act of 1891 gives jurisdiction to the 
Court of Claims of cases which have been “examined and 
allowed by the Interior Department ; ” that by section 5 it is 
provided : “ The court shall determine in each case the value 
of the property taken or destroyed at the time and place of 
the loss or destruction, and, if possible, the tribe of Indians 
or other persons by whom the wrong was committed, and 
shall render judgment in favor of the claimant or claimants 
against the United States, and against the tribe of Indians 
committing the wrong, when such can be identified.” No 
other measure or condition of liability is named. Hence, given 
a case of which the Court of Claims has jurisdiction, (and a 
claim allowed by the Interior Department is one,) the only 
duty of the court is to ascertain the amount of the loss, the 
tribe of Indians by whom the wrong was committed, and 
render judgment against the United States and such wrong­
doing tribe. In other words, the fact of jurisdiction deter­
mines the question of liability.

We cannot assent to any such construction. The anomaly 
which would be created thereby demonstrates its incorrect­
ness, for the effect would be that, if the claim had never been 
filed in the department, it would be subject to the conditions
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specified in the first clause of the section defining jurisdiction. 
If it had been filed and was either allowed or pending for 
examination on the 3d of March, 1885,’ none of such conditions 
of liability would exist, and the simple inquiry would be as to 
the amount of the loss. In other words, the mere act of the 
claimant in filing his claim in the department establishes the 
liability of the government. Of course, this is impossible. 
Further, by section 4, and that applies to every case, the 
Attorney General is required to “ file a notice of any counter­
claim, set-off, claim of damages, demand, or defence whatso­
ever of the government or of the Indians in the premises.” 
Under this, every defence is open to the government. The 
clause quoted from section 5 does not determine the rule of 
liability, but only the duty of the court when the liability has 
been established. What, then, is the condition of liability in 
the case of an allowed claim, which either party shall elect to 
reopen? It must be found in some act of Congress, and is 
either that prescribed in the first clause of the first section of 
this act, or in some other statute.

The condition of liability prescribed in the first jurisdic­
tional clause of the first section does not exist, because, by 
the finding, the Indians who committed the depredation did 
not belong to a tribe “ in amity with the United States.” It 
is true, counsel suggest that the Indians were carrying on 
hostilities for only a special purpose, to wit, resisting the open­
ing of a military road. We fail to appreciate the argument 
that because hostilities were carried on for only a single pur­
pose, and not for the mere sake of fighting generally, the 
tribe engaged in such hostilities was nevertheless still in 
amity. Indeed, beyond the fact of hostilities, the treaty 
between the different tribes of Sioux, including the Ogallalla 
band, executed by said band on May 25, 1868, and proclaimed 
February 24, 1869, 15 Stat. 635, implies the existence of war, 
for it commences with this declaration : “ From this day for­
ward all war between the parties to this agreement shall for­
ever cease.”

Neither do we find in the legislation prior to the act of 1891 
anything which binds the government to the payment of this
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claim. The act of June 30, 1834, sec. 17,4 Stat. 731, and sec. 
2156, Rev. Stat., which provide for compensation for depreda­
tions by Indians, each contains the limitation found in the 
first jurisdictional clause of the act of 1891 of “amity with the 
United States.” The act of May 29,1872, sec. 7,17 Stat. 190, 
carried into the Revised Statutes as sections 445 and 466, con­
templates a report by the Secretary of the Interior of the nat­
ure, character and amount of claims presented “ under laws 
or treaty stipulations for compensation.” The laws in force, 
as we have seen, mention only depredations by Indians be­
longing to a tribe “in amity with the United States.” The 
last treaty with the Ogallalla band of Indians, prior to these 
depredations, was that of October 28, 1865, 14 Stat. 747, 
which contained, on the part of the Indians, an engagement 
that they were subject to the exclusive jurisdiction and au­
thority of the United States, and also bound and obligated 
“ themselves individually and collectively ” “ to cease all hostil­
ities against the persons and property of its citizens.” Now, if 
this treaty was not entirely superseded by hostilities which 
actually existed between the Ogallalla Indians and the United 
States, as is undoubtedly the rule when war arises between 
absolutely independent nations, it still is far from a promise 
on the part of the Indians to pay for damages caused during 
any such hostilities. While a breach of a contract similiar to 
this between individuals might very likely give rise to an 
action for damages, yet no such rule can be enforced in refer­
ence to obligations created by a treaty. It is a promise on 
the part of the tribe to keep the peace, and not a promise to 
pay if the peace is not kept. Especially should this be the 
construction in view of the fact that many of the treaties be­
tween the United States and Indian tribes contain not only a 
promise to abstain from hostilities, but also a specific stipulation 
that, in case of a breach of such promise, compensation shall be 
made out of the tribal funds, or otherwise. The absence of 
any such express provision in this treaty, the Indians being 
under the care of the United States and its wards, renders it 
improper to hold that by its terms the tribe had bound itself 
to pay for all damages which it might cause during a period
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of actual hostilities. Nor is this a matter in which the gov­
ernment is uninterested. In case of an award by the Court of 
Claims the United States become in fact, if not in form, the 
primary and a solvent judgment debtor. The recourse pro­
vided over against the Indian tribe, while it may be certain as 
to amount, is uncertain as to collection, and before any judg­
ment should be rendered binding the United States it is famil­
iar and settled law that the statute claimed to justify such 
judgment should be clear and not open to debate.

It follows, therefore, that though under the terms of the 
second jurisdictional clause the Court of Claims had jurisdic­
tion over this claim, yet the case having been reopened by the 
claimant the Court of Claims properly proceeded to inquire 
into its merits, and correctly found that there was no law or 
treaty upon which to base a liability of either the United 
States or the Indians.

The judgment is
Affirmed.

MARKS v. UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 852. Argued November 12,1895. — Decided March 2,1896.

When a petition filed in the Court of Claims alleges that a depredation was 
committed by an Indian or Indians belonging to a tribe in amity with the 
United States, it becomes the duty of that court to inquire as to the truth 
of that allegation, and its truth is not determined by the mere existence 
of a treaty between the United States and the tribe, or by the fact that 
such treaty has never been formally abrogated by a declaration of war 
on the part of either, but the inquiry is whether, as a matter of fact, the 
tribe was at the time, as a tribe, in a state of actual peace with the United 
States : and if it appears that the depredation was committed by a single 
individual, or a few individuals without the consent and against the 
knowledge of the tribe, the court may proceed to investigate the amount 
of the loss, and render judgment therefor ; but if, on the other hand, the 
tribe, as a tribe, was engaged in actual hostilities with the United States, 
the judgment of the Court of Claims must be that the allegation of the
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petition is not sustained, and that the claim is not one within its prov­
ince to adjudicate.

Johnson v. United States, 160 U. S. 546, affirmed to the point that, by clause 
2 of section 1 of the act of March 3, 1891, c. 538, 26 Stat. 851, the juris­
diction of the Court of Claims was limited to claims which, on March 3, 
1885, had either been examined and allowed by the Department of the 
Interior, or were then pending therein for examination.

On July 8,1891, appellants, as claimants, filed their petition 
in the Court of Claims under the act of March 3, 1891, c. 538, 
26 Stat. 851, to recover the sum of eleven thousand eight hun­
dred dollars, the value of certain personal property charged 
to have been taken and destroyed by the Bannock and Piute 
Indians during the month of June, 1878, in Happy Valley, in 
the State of Oregon. Subsequently they filed an amended 
petition. In that it was alleged that the Bannock and the 
Piute Indians were “in amity with the United States” at the 
time of the taking and destruction of the property ; that they 
were “ chargeable for said depredation and under an obliga­
tion to pay for the same by reason of the provisions of the 
treaty of July 3, 1868, between the United States and the 
Shoshone (Eastern Band) and the Bannock tribe of Indians;” 
and further, that petitioners “ presented their said claim to the 
Hon. Commissioner of Indian Affairs, No. 4915, July 27,1888, 
for payment, but the same has not been returned or paid for.” 
A traverse having been filed by the government, the case was 
submitted to the court, which, on February 27, 1893, made a 
finding of facts, and thereon entered judgment dismissing the 
petition. 28 C. Cl. 147. The seventh finding of fact was as 
follows :

“ From these facts, the court finds the ultimate fact, so far 
as it is a question of fact, that the tribes or bands of Piute 
and Bannock Indians were not in amity with the United 
States at the time the depredations complained of were 
committed.”

From the judgment thus entered in favor of the defendants 
the claimants duly appealed to this court.

Mr. A. H. Garland and Hr. Charles A. Keigwin for appel­
lants. Mr. William ß. Matthews and Mr. JR. C. Garland were 
on their brief.
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Mr. Assistant Attorney General Howry for appellees.

Mr. Justice Brewer, after stating the case, delivered the 
opinion of the court.

This case, like that of Johnson v. United /States, 160 U. S. 
546, recently decided, involves a construction of the Indian 
Depredation Act of March 3, 1891. The particular language 
to be considered is that found in the first clause of the act, 
which grants to the Court of Claims jurisdiction over claims 
for property “destroyed by Indians belonging to any band, 
tribe, or nation, in amity with the United States.” The sev­
enth finding negatives the existence of amity, and if this 
stood alone there would be no room for discussion. But, as 
appears from its terms, it is based upon a series of facts stated 
in detail in prior findings, and is also to be taken in connec­
tion with the treaty entered into between the United States 
and the Bannock tribe of Indians of July 3, 1868, 15 Stat. 
673, which contains, among other provisions, the following :

“ If bad men among the Indians shall commit a wrong or 
depredation upon the person or property of any one, white, 
black or Indian, subject to the authority of the United States, 
and at peace therewith, the Indians herein named solemnly 
agree that they will, on proof made to their agent and notice 
by him, deliver up the wrongdoer to the United States, to 
be tried and punished according to its laws ; and in case they 
wilfully refuse so to do, the person injured shall be reimbursed 
for his loss from the annuities or other moneys due or to 
become due to them under this or other treaties made with 
the United States. And the President, on advising with the 
Commissioner of Indian Affairs, shall prescribe such rules and 
regulations for ascertaining damages under the provisions of 
this article as in his judgment may be proper. But no such 
damages shall be adjusted and paid until thoroughly examined 
and passed upon by the Commissioner of Indian Affairs, and 
no one sustaining loss while violating or because of his violat­
ing the provisions of this treaty or the laws of the United 
States shall be reimbursed therefor.”
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Turning to the prior findings, it is stated in the second that 
“ the Bannock and Piute Indians made a raid ” in which the 
property in controversy was destroyed, and also that “the 
Indians numbered between five hundred and six hundred, and 
were in a body or band moving in concert, having the form 
of an Indian military organization.” Other findings (which 
consist largely of telegrams and reports from various officers 
of the army and other officials, narrating at length a series of 
military operations during the years 1877 and 1878, which 
documents are by section 4 of the act of 1891 made competent 
evidence, and which are too voluminous to be copied into this 
opinion) show that what was done by the Indians was done 
by them as tribes, and not by a single individual, or a few in 
opposition to the will of the tribes. They show that these 
Indians were actually engaged in hostility, and that they were 
finally conquered and captured only by the military forces of 
the United States. Indeed, counsel for the claimants practi­
cally admit this, for in their brief it is stated “ that at various 
times in the spring of 1878 small bands left the reservation 
for the sake of obtaining food, until finally the majority of 
the tribe were absent; that in the month of June, 1878, the 
absentees began killing white people, after which date the 
several bodies of Indians carried on a raid over a large 
area in Idaho and Oregon, which was finally checked by the 
efforts of troops of the United States ; that the troops were 
more or less actively engaged in suppressing the outbreak 
until the latter part of August, 1878 ; and that the Indians 
were captured and returned to their reservation shortly after 
the last-named date.”

Their contention is rather that actual hostilities may exist 
without war between two nations ; that war is a political 
status, and to be determined by the political department of 
the government, by matter of record, and never by oral testi­
mony ; that it is not pretended that there was ever any formal 
declaration of war by either the Bannock tribe of Indians or 
the United States government; that, therefore, the political 
relations established by the treaty of 1868 continued during 
all these hostilities, and the tribe was “in amity with the
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United States;” and further, that subject and dependent 
people, like the Bannock Indians, are not capable of making 
war with the United States. In support of this contention is 
cited a number of declarations of publicists and decisions of 
courts, such as the following from Chancellor Kent: “But, 
though a solemn declaration, or previous notice to the enemy, 
be now laid aside, it is essential that some formal public act, 
proceeding directly from the competent source, should an­
nounce to the people at home their new relations and duties 
growing out of a state of war, and which should equally 
apprise neutral nations of the fact, to enable them to conform 
their conduct to the rights belonging to the new state of things. 
War, says Vattel, is at present published and declared by 
manifestoes. Such an official act operates from its date to 
legalize all hostile acts, in like manner as a treaty of peace 
operates from its date to annul them. As war cannot law­
fully be commenced on the part of the United States without 
an act of Congress, such an act is, of course, a formal official 
notice to all the world, and equivalent to the most solemn 
declaration.” 1 Bl. Com. 55. And this from People v. 
McLeod, 1 Hill, 377, 407 : “ A state of peace and the continu­
ance of treaties must be presumed by all the courts of justice 
till the contrary be shown ; and this ispresumptio juris et de 
jure until the national power of the country in which such 
courts sit officially declares the contrary.”

Without questioning these declarations and decisions as 
applied to the relations between independent nations, we think 
they avail but little in the solution of the question here pre­
sented. That question is, what limitation did Congress intend 
by the words “ in amity with the United States.” The word 
annty” is not a technical term. It is a word of common 

use ; and such words when found in a statute must be given 
their ordinary meaning unless there be something in the con­
text which compels a narrower or a different scope. Webster 
defines it “friendship, in a general sense, between individual, 
societies, or nations; harmony; good understanding; as, a 
treaty of amity and commerce.” The last part of this defini­
tion shows that the phrase “ in amity ” is not the equivalent
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of “under treaty.” A “treaty” implies political relations; 
“ amity ” signifies friendship, actual peace.

The phrase “in amity with the United States” is one of 
frequent use in the legislation of Congress in reference to 
Indians. In the early act of May 19, 1796, c. 30, 1 Stat. 469, 
it appears twice, the sixth section reading as follows :

“ That if any such citizen, or other person, shall go into any 
town, settlement or territory belonging to any nation or tribe 
of Indians, and shall there commit murder, by killing an In­
dian or Indians, belonging to any nation or tribe of Indians 
in amity with the United States, such offender, on being 
thereof convicted, shall suffer death.”

It is found again in the act of March 3, 1799, 1 Stat. 
747 ; that of March 30, 1802, c. 13, 2 Stat. 139, 143 ; June 
30, 1834, c. 160, 4 Stat. 728, 731, and elsewhere; appearing in 
the statutes, as stated by counsel, some fifty or sixty times.

The frequent use of this phrase in connection with the same 
subject-matter during all the legislative history of this country 
suggests, of course, a single and settled meaning. And, as 
said by Nott, J., in Love v. United States, 29 C. Cl. 332, 340: 
“ What did it mean, in 1796, when the law declared it to be 
murder to kill an Indian of a tribe ‘ in amity with the United 
States ? ”’ If that particular section had been in force dur­
ing these hostilities it would not seriously be contended that 
the killing of a hostile Bannock by one of the soldiers of our 
army, even if done within the limits of the Bannock reserva­
tion, would have been murder, on the ground that the Bannock 
tribe was still under treaty relations, and, therefore, in amity 
with the government.

Further, there are obvious reasons why Congress did not 
use this phrase in any different sense than as theretofore used. 
At the time of the passage of the act, nearly every tribe and 
band of Indians within the territorial limits of the United 
States was under some treaty relations with the government. 
It is said by counsel that there appear in the statutes, prior to 
the act of March 3, 1871, c. 120,16 Stat. 544, 566, declaring 
against further treaties, 666 treaties with Indian tribes. And 
it is a matter of history that all along our western frontier
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there has been a succession of Indian wars, with great de­
struction of life and property, and yet seldom has there been 
a formal declaration of war on the part of either the govern­
ment or the Indians. If the contention of the claimants were 
sustained, it would be practically tantamount to holding that 
by this language Congress had for the government assumed 
responsibility for all depredations committed by Indians domi­
ciled within the territorial limits of the United States, subse­
quently at least to the year 1865, and given to the Court of 
Claims jurisdiction to determine and finally adjudicate the 
amount thereof.

If such had been its intent, it seems as though it would 
have expressed itself in different language, and not by a 
phrase so suggestive, from past use, of a more limited purpose.

Again, as often affirmed in the decisions of this court, the 
Indians are, in a certain sense, the wards of the United States, 
and the legislation of Congress is to be interpreted as intended 
for their benefit. The act of 1891 contemplates that in the 
same suit the tribe by whom, or members of whom, the dep­
redation is charged to have been committed, may be made 
a party defendant. In section 5 it is provided that the court, 
after determining the value of the property, “shall render 
judgment in favor of the claimant or claimants against the 
United States, and against the tribe of Indians committing 
the wrong, when such can be identified.” Section 6 reads 
as follows :

“ The amount of any judgment so rendered against any 
tribe of Indians shall be charged against the tribe by which, 
or by members of which, the court shall find that the depre­
dation was committed, and shall be deducted and paid in the 
following manner : First, from annuities due said tribe from 
the United States ; second, if no annuities are due or availa­
ble, then from any other funds due said tribe from the United 
States, arising from the sale of their lands or otherwise ; 
third, if no such funds are due or available, then from any 
appropriation for the benefit of said tribe other than appro­
priations for their current and necessary support, subsistence 
and education ; and, fourth, if no such annuity, fund or appro-
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priation is due or available, then the amount of the judgment 
shall be paid from the Treasury of the United States: Pro­
vided^ That any amount so paid from the Treasury of the 
United States shall remain a charge against such tribe, and 
shall be deducted from any annuity, fund or appropriation 
hereinbefore designated which may hereafter become due 
from the United States to such tribe.”

If this act requires the construction claimed, it is obvious to 
any one familiar with the history of the Indian, and even in­
dependently of what is said by counsel to be the record as to 
the multitude and amount of the claims presented, that the 
outcome would be, as to most if not of all of these tribes, that 
every dollar of annuity, if not every dollar of fund, would be 
swept away in satisfaction of these claims. We do not think 
this legislation is to^e thus construed, and are of the opinion 
that all that Congress intended was that when, as a matter 
of fact, a tribe was in the relation of actual peace with the 
United States, and by some individual, or individuals, without 
the consent or approval of the tribe, a depredation was com­
mitted upon the property of citizens of the United States, 
such depredation might be investigated, and the amount of 
the loss determined and adjudicated by the Court of Claims. 
This is in harmony with the language of many of the treaties 
between the United States and the Indians, and, among 
others, that of the treaty between the United States and the 
Bannock tribe, heretofore quoted, which reads : “ If bad men 
among the Indians shall commit a wrong or depredation,” etc.

In the light of this conclusion, it may be said that when 
the petition filed in the Court of Claims alleges that a depre­
dation was committed by an Indian or Indians belonging to a 
tribe in amity with the United States, it becomes the duty of 
that court to inquire as to the truth of that allegation, and its 
truth is not determined by the mere existence of a treaty be­
tween the United States and the tribe, or the fact that such 
treaty has never been formally abrogated by a declaration of 
war on the part of either, but that the inquiry is, whether as 
a matter of fact, the tribe was at the time, as a tribe, in a 
state of actual peace with the United States. If so, and the

/



MARKS v. UNITED STATES. 305

Opinion of the Court.

depredation was committed by a single individual, or a few 
individuals without the consent and against the knowledge 
of the tribe, the court may proceed to investigate the amount 
of the loss, and render judgment therefor. If, on the other 
hand, the tribe, as a tribe, was engaged in actual hostilities 
with the United States, the judgment of the Court of Claims 
must be that the allegation of the petition is not sustained, 
and that the claim is not one within its province to adjudi­
cate. It is doubtless true that the existence of a treaty im­
plies a state of peace, and, if no other evidence were produced, 
the court might properly infer therefrom that the tribe was in 
amity with the United States ; but, after all, it is a question 
of fact, to be determined by the testimony which may be 
introduced. That question was investigated by the Court of 
Claims in this case, and its conclusion, justified by the facts 
as shown by the various reports and documents in evidence, 
was undoubtedly correct. The Bannock tribe was not, at the 
time of these depredations, in amity with the United States, 
and, therefore, the Court of Claims properly refused to adjudi­
cate upon the amount of the loss, or render judgment therefor 
against the United States.

Neither does this case come within the second jurisdictional 
clause of the act of 1891, for this was not a claim which had 
been examined and allowed by the Interior Department, or 
one which, on March 3, 1885, had been filed and was pending 
in said department for examination. Johnson v. United States, 
160 U. 8. 546. The conclusion reached in that case in refer­
ence to the scope of this second clause has been challenged, 
and it has been said that such second clause should be con­
strued in connection with this language in section 2: “No 
claim shall be excluded from the jurisdiction of the court be­
cause not heretofore presented to the Secretary of the Interior, 
or other officer or department of the government ; ” and that, 
so construed, neither the time nor the fact of filing in the In­
terior Department is material. No such construction can be 
sustained. It would in effect make the statute read as grant­
ig jurisdiction over all cases which, on March 3, 1885, had 
been examined and allowed by the Interior Department, and

VOL. CLXI—20
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over all then filed in that department but not yet examined 
and allowed, with a proviso that it is immaterial whether the 
claim was ever filed in the department. The antagonism 
between the grant and the proviso is fatal to such a construc­
tion. The act of March 3, 1885, defines claims not by their 
nature but by their status as filed and allowed or simply filed. 
And to say that filing is immaterial when filing is the descrip­
tive matter is to destroy the significance of the clause. Full 
scope can be given for the operation of these words in sec­
tion 2 by connecting them with the first jurisdictional clause, 
which is a general grant of jurisdiction over all claims for 
property of citizens taken or destroyed by Indians in amity 
with the United States.

These are the only matters requiring consideration, and no 
error appearing in the conclusions reached by the Court of 
Claims, its judgment is

Affirmed.

DURLAND v. UNITED STATES.

SAME < SAME.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR THE 

EASTERN DISTRICT OF PENNSYLVANIA.

Nos. 628, 629. Argued October 29,1896. — Decided March 2,1896.

The provision in Rev. Stat. § 5480, as amended by the act of March 2,1889, 
c. 393, 25 Stat. 873, that “ if any person having devised or intending to 
devise any scheme or artifice to defraud . . . to be effected by either 
opening or intending to open correspondence or communication with any 
person, whether resident within or outside the United States, by means 
of the Post Office Establishment of the United States, or by inciting such 
other person or any person to open communication with the person so 
devising or intending, shall, in and for executing such scheme or artifice 
or attempting so to do, place or cause to be placed, any letter, packet, 
writing, circular, pamphlet, or advertisement, in any post office, branch 

• post office, or street or hotel letter-box of the United States, to be sent 
or delivered by the said Post Office Establishment, or shall take or receive 
any such therefrom, such person so misusing the Post Office Establish­
ment shall, upon conviction, be punishable,” etc., includes everything
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designed to defraud by representations as to the past or present, or sug­
gestions and promises as to the future ; and it was enacted for protecting 
the public against all intentional efforts to despoil, and to prevent the 
post office from being used to carry them into effect.

The refusal to quash an indictment on motion is not, generally, assignable 
for error.

The omission in an indictment for violating the above act to state the names 
of the parties intended to be defrauded, and the names and addresses on 
the letters, is satisfied by the allegation, if true, that such names and 
addresses are to the jury unknown.

The offence described in the statute is committed when the contriver of a 
scheme to defraud, with a view of executing it, deposits letters in the 
post office which he thinks may assist in carrying it into effect, whether 
they are so effective or not.

The objection that an indictment is multifarious is presented too late, if 
not taken until after the verdict.

These cases have so much in common that they may be 
considered together. Each is the record of the conviction of 
the plaintiff in error in the District Court of the United States 
for the Eastern District of Pennsylvania of a violation of sec­
tion 5480, Rev. Stat., as amended by the act of March 2,1889, 
c. 393, 25 Stat. 873. In neither record is preserved the testi­
mony given on the trial, or the charge to the jury. The only 
questions for consideration are those which arise on the indict­
ments. In the first, the indictment charged that defendant 
“ did knowingly, wilfully and falsely devise a scheme and ar­
tifice to defraud, that is to say, by divers false pretences and 
subtle means and devices to obtain and acquire for himself of 
and from divers persons to this grand inquest unknown, a 
large sum of money, to wit, the sum of fifty dollars each, and 
to cheat and defraud each of the said divers persons thereof 
by then and there representing, among other things,.that the 
Provident Bond and Investment Company would upon the 
payment of a certain sum of money, to wit, the sum of ten 
dollars, and a further sum of five dollars monthly thereafter, 
by each of the said divers persons, issue to each of the said 
divers persons a bond in the words and manner following, to 
wit.”

diving a copy of the bond, the indictment proceeded :
‘ And that the said bonds would mature in accordance with
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paragraphs third, fourth, fifth, sixth, seventh and eighth of 
said bond hereinbefore set out, and that the redemption value 
of the said bond when called and the sum of money payable 
therefor to the said divers persons by the said Provident Bond 
and Investment Company would be the sum specified and at 
the time named, and upon the payments of the sums of money 
named in the circular issued by the said Provident Bond and 
Investment Company, which is in the words and matter fol­
lowing, to wit :

“ Λ Nut for Lottery Cranks to Crack.
« We give below our graduatory scale of redemption values, 

which is a complete refutation of the charge that a ‘lottery’ 
element enters into the methods of the Provident Bond and 
Investment Company. It will be observed that a steadily in­
creasing cash value applies to every bond in force from its 
issue to redemption. That every bond of equal age has the 
same cash value.

“ It is a further fact that every bond is non-forfeitable and 
interest-bearing, having both ‘ cash surrender ’ and loan values. 
Where does the lottery element come in ?

“ Redemption Scale.
“ Scale of current redemption values under the current sys­

tem of tontine investment, showing profit over total cost upon 
each $1000 bond from date of issue to face value ; $500 bonds, 
one half of said amounts, both cost and profit.”

After this followed the scale referred to in the last clause, 
which, commencing —

II
‘ No. of 
lonths in 
force.

Cost to holder, 
including 
premium.

Cash paid 
by Co. for re­

demption.

Profits over 
cost.

Per cent 
of 

profit.

1................... $15 00
2................... 20 00
3................... 25 00 $30 00 $5 00 20
4 ................. 30 00 40 00 10 00 33
5............. . 35 00 50 00 15 00 42.8
6......... . .. 40 00 60 00 20 00 50 ”
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ran up to and included ninety-one months. After the scale 
appears the balance of the circular, as follows :

“Such is the legitimate operation of ‘the current system 
of tontine investment,’ of which the Provident Bond and In­
vestment Company is the exponent and its president is the 
author.

“N.B. — The basic principle of the above table is copy­
righted. Infringements without due authority of the author 
will be prosecuted.”

And then the indictment, in its first count, closed with 
these words :

“Whereas in truth and in fact the said John EE. Durland, 
being then and there the president of the said Provident Bond 
and Investment Company, did not intend that the said bonds 
would mature in accordance with paragraphs third, fourth, 
fifth, sixth, seventh and eighth of the said bond, and that the 
redemption value of the said bond when called and the sum 
of money payable therefor to the said divers persons by the 
said Provident Bond and Investment Company, would be the 
sum specified and at the time named and upon the payments 
of the sums of money named in the circular issued by the said 
Provident Bond and Investment Company, as he, the said 
John H. Durland, then and there well knew, and the said John 
H. Durland intended then and there by said false represen­
tations to obtain for his own use the sum of money paid by 
each of the divers persons for said bond, to wit, the sum of 
fifty dollars each, which said scheme and artifice to defraud 
was to be effected by him, the said John H. Durland, opening 
a correspondence and communication with each of the said 
(livers persons by means of the Post Office Establishment of 
the United States and by inciting such divers persons to open 
communication with him, the said John H. Durland, so devis­
ing and intending; and he, the said John H. Durland, did 
heretofore, to wit, upon the day and year aforesaid, so devis­
ing and intending in and for executing such scheme and arti­
fice to defraud and attempting so to do, place and cause to be 
placed in a post office of the United States at Philadelphia to 
be sent and delivered by the said Post Office Establishment,
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divers letters and packets, to wit, twenty letters and circulars, 
directed respectively to the said divers persons, the names and 
addresses of whom are to this grand inquest unknown, con­
trary to the form of the act of Congress in such case made 
and provided and against the peace and dignity of the United 
States of America.”

In the second case the indictment charged substantially the 
same scheme to defraud, but specified that the purpose of the 
defendant was “ to obtain and acquire for himself of and from 
another person, to wit, one W. S. Burk, at Chester, Pennsyl­
vania, a large sum of money, to wit, the sum of sixty dollars, 
and to cheat and defraud the said W. S. Burk thereof.” And 
then that “said scheme and artifice to defraud was to be 
effected by him, the said John H. Durland, opening a corre­
spondence and communication with another person, to wit, the 
said W. S. Burk, residing within the United States, to wit, at 
Chester, Pennsylvania, by means of the Post Office Establish­
ment of the United States and by inciting the said W. S. Burk 
to open communication with him, the said John H. Durland, 
so devising and intending ; and he, the said John H. Durland, 
did heretofore, to wit, upon the day and year aforesaid, so 
devising and intending in and for executing such scheme and 
artifice to defraud and attempting so to do, place and cause 
to be placed a letter in the Post Office Establishment of the 
United States, to wit, the post office at Philadelphia, Pennsyl­
vania, within the above district, which said letter was then 
and there addressed and directed as follows, to wit : ‘ Mr. W. 
8. Burk, Chester, Pa.,’ profert whereof is now made, contrary 
to the form of the act of Congress in such case made and pro­
vided and against the peace and dignity of the United States 
of America.”

The bond, a copy of which was in each indictment, is 
entitled a “Current-Tontine Investment Option Bond,” pur­
ported to be issued by the Provident Bond and Investment 
Company, whose capital was named as one hundred thousand 
dollars, and was a promise on the part of the company to pay 
one thousand dollars upon nine conditions ; the first being a 
monthly payment of $5, failure to make any such monthly
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payment working a forfeiture; second, that the company 
would retain fifty cents for expenses ; of the net remainder, 
twenty-five per cent was to be carried to a reserve and 
seventy-five per cent was to constitute a redemption fund. 
The third and fourth conditions were as follows :

“ Third, (a.) This bond will mature when the net monthly 
instalments (exclusive of expense fund) together with its 
apportionment of reserve credits, equal its face value. (J.) It 
may be redeemed by the company at any time before its 
maturity, at any time after three regular monthly payments 
have been made herefor, the holder hereby agreeing to sur­
render the same whenever called, upon receipt of its then 
redemption value.”

“Fourth. The redemption value of this bond when called 
will be the sum specified under the 4 Table of Current Redemp­
tion Values’ printed on the back hereof, according with the 
number of months it has been in .force at time of call.”

The table mentioned in this fourth specification is the 
redemption scale which appeared in the circular heretofore 
referred to. The remaining stipulations were in reference to 
calls, special redemptions, conversion into certificates, return 
in case of death of all payments made to the redemption and 
reserve fund, and assignments. Section 5480, as amended by 
the act of March 2, 1889, so far as material to this case, reads 
as follows :

“ If any person having devised or intending to devise any 
scheme or artifice to defraud . . . to be effected by either 
opening or intending to open correspondence or communica­
tion with any person, whether resident within or outside the 
United States, by means of the Post Office Establishment of 
the United States, or by inciting such other person or any 
person to open communication with the person so devising or 
intending, shall, in and for executing such scheme or artifice 
or attempting so to do, place or cause to be placed, any letter, 
packet, writing, circular, pamphlet or advertisement, in any 
post office, branch post office, or street or hotel letter-box of 
the United States, to be sent or delivered by the said Post 
Office Establishment, or shall take or receive any such there-
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from, such person so misusing the Post Office Establishment 
shall, upon conviction, be punishable,” etc.

Mr. James Μ. Beck and Mr. Bampton L. Carson for plain­
tiff in error. Mr. William F. Harrity was on their brief.

Mr. Assistant Attorney General Whitney and Mr. John L. 
Thomas, Assistant Attorney General for the Post Office De­
partment, for the defendants in error.

Mr. Justice Brewer, after stating the case, delivered the 
opinion of the court.

Inasmuch as the testimony has not been preserved, we must 
assume that it was sufficient to substantiate the charges in the 
indictments ; that this was a scheme and artifice to defraud, 
and that the defendant did not intend that the bonds should 
mature, or that although money was received any should be 
returned, but that it should be appropriated to his own use. 
In other words, he was trying to entrap the unwary, and to 
secure money from them on the faith of a scheme glittering 
and attractive in form, yet unreal and deceptive in fact, and 
known to him to be such. So far as the moral element is 
concerned it must be taken that the defendant’s guilt was 
established.

But the contention on his part is that the statute reaches 
only such cases as, at common law, would come within the 
definition of “false pretences,” in order to make out which 
there must be a misrepresentation as to some existing fact 
and not a mere promise as to the future. It is urged that 
there was no misrepresentation as to the existence or solvency 
of the corporation, the Provident Bond and Investment Com­
pany, or as to its modes of doing business, no suggestion that 
it failed to issue its bonds to any and every one advancing the 
required dues, or that its promise of payment according to the 
conditions named in the bond was not a valid and binding 
promise. And then, as counsel say in their brief, “it [the 
indictment] discloses on its face absolutely nothing but an in-
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tention to commit a violation of a contract. If there be one 
principle of criminal law that is absolutely settled by an over­
whelming avalanche of authority it is that fraud either in the 
civil courts or in the criminal courts must be the misrepre­
sentation of an existing or a past fact, and cannot consist of 
the mere intention not to carry out a contract in the future.”

The question thus presented is one of vital importance, and 
underlies both cases. We cannot agree with counsel. The 
statute is broader than is claimed. Its letter shows this: 
“ Any scheme or artifice to defraud.” Some schemes may be 
promoted through mere representations and promises as to the 
future, yet are none the less schemes and artifices to defraud. 
Punishment because of the fraudulent purpose is no new thing. 
As said by Mr. Justice Brown, in JEvans v. United States, 153 
U. S. 584, 592, “ if a person buy goods on credit in good faith, 
knowing that he is unable to pay for them at the time, but 
believing that he will be able to pay for them at the maturity 
Of the bill, he is guilty of no offence even if he be disappointed 
in making such payment. But if he purchases them, knowing 
that he will not be able to pay for them, and with an intent 
to cheat the vendor, this is a plain fraud, and made punish­
able as such by statutes in many of the States.”

But beyond the letter of the statute is the evil sought to be 
remedied, which is always significant in determining the 
meaning. It is common knowledge that nothing is more 
alluring than the expectation of receiving large returns on 
small investments. Eagerness to take the chances of large 
gains lies at the foundation of all lottery schemes, and, even 
when the matter of chance is eliminated, any scheme or plan 
which holds out the prospect of receiving more than is parted 
with appeals to the cupidity of all.

In the light of this the statute must be read, and so read it 
includes everything designed to defraud by representations as 
to the past or present, or suggestions and promises as to the 
future. The significant fact is the intent and purpose. The 
question presented by this indictment to the jury was not, as 
counsel insist, whether the business scheme suggested in this 
bond was practicable or not. If the testimony had shown
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that this Provident company, and the defendant, as its presi­
dent, had entered in good faith upon that business, believing 
that out of the moneys received they could by investment or 
otherwise make enough to justify the promised returns, no 
conviction could be sustained, no matter how visionary might 
seem the scheme. The charge is that in putting forth this 
scheme it was not the intent of the defendant to make an 
honest effort for its success, but that he resorted to this form 
and pretence of a bond without a thought that he or the com­
pany would ever make good its promises. It was with the 
purpose of protecting the public against all such intentional 
efforts to despoil, and to prevent the post office from being 
used to carry them into effect, that this statute was passed ; 
and it would strip it of value to confine it to such cases as dis­
close an actual misrepresentation as to some existing fact, and 
exclude those in which is only the allurement of a specious 
and glittering promise. This, which is the principal conten­
tion of counsel, must be overruled.

The second, which applies more fully to the first than the 
second case, is that the indictment is defective in that it avers 
that in pursuance of this fraudulent scheme twenty letters and 
circulars were deposited in the post office, without in any way 
specifying the character of those letters or circulars. It is con­
tended that the indictment should either recite the letters, or at 
least by direct statements show their purpose and character, 
and that the names and addresses of the parties to whom the 
letters were sent should also be stated, so as to inform the de­
fendant as to what parts of his correspondence the charge of 
crime is made, and also to enable him to defend himself against 
a subsequent indictment for the same transaction. These ob­
jections were raised by a motion to quash the indictment, but 
such a motion is ordinarily addressed to the discretion of the 
court, and a refusal to quash is not, generally, assignable for 
error. Logan v. United States, 144 U. S. 263, 282.

Further, the omission to state the names of the parties in­
tended to be defrauded and the names and addresses on the 
letters is satisfied by the allegation, if true, that such names 
and addresses are to the grand jury unknown. And parol evi-
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deuce is always admissible, and sometimes necessary, to estab­
lish the defence of prior conviction or acquittal. .Dunbar v. 
United States, 156 U. S. 185, 191.

It may be conceded that the indictment would be more sat­
isfactory if it gave more full information as to the contents or 
import of these letters, so that upon its face it would be ap­
parent that they were calculated or designed to aid in carry­
ing into execution the scheme to defraud. But still we think 
that as it stands it must be held to be sufficient. There was 
a partial identification of the letters by the time and place of 
mailing, and the charge was that defendant “ intending in and 
for executing such scheme and artifice to defraud and attempt­
ing so to do, placed and caused to be placed in the post office,” 
etc. This, it will be noticed, is substantially the language of 
the statute. If defendant had desired further specification 
and identification, he could have secured it by demanding a 
bill of particulars. Rosen v. United States, 161 U. S. 29.

We do not wish to be understood as intimating that in 
order to constitute the offence it must be shown that the let­
ters so mailed were of a nature calculated to be effective in 
carrying out the fraudulent scheme. It is enough if, having 
devised a scheme to defraud, the defendant with a view of 
executing it deposits in the post office letters, which he thinks 
may assist in carrying it into effect, although in the judgment 
of the jury they may be absolutely ineffective therefor.

A final objection is that the indictment in the first case is 
multifarious because, as claimed, it includes many offences, 
and In re Henry, 123 U. S. 372, 374, is cited as authority 
therefor, in which, in reference to a case of this nature, Chief 
Justice Waite said: * Each letter so taken out or put in con­
stitutes a separate and distinct violation of the act.” This 
objection was not taken until after the verdict, and hence, if 
of any validity, was presented too late. Connors v. United 
States, 158 U. S. 408, 411.

These are the only objections which require consideration, 
and, finding no error in them, the judgment in each of these 
cases is

Affirmed.
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WASHINGTON GAS LIGHT COMPANY v. DISTRICT 
OF COLUMBIA.

ERROR TO THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.

No. 40. Argued October 16, IT, 1895. — Decided March 2, 1896.

The duty is imposed upon the Washington Gas Light Company by the terms 
of its charter, the nature of its business, and the uses to which gas boxes 
placed in the sidewalks of the city of Washington are put, as an ap­
pliance ordinarily used by the company to connect its mains with a 
house where gas is to be used, to supervise and keep those gas boxes in 
•order ; and if an injury happens to a person by reason of one of those 
boxes being out of order and in need of repair and unsafe, and an action 
is brought against the District of Columbia to recover damages for such 
injury, and the Gas Company is notified and is given an opportunity to 
defend, and a trial is had resulting in a verdict and judgment for the 
plaintiff against the District, which the District is obliged to pay, the 
District has a cause of action against the Gas Company, resulting from 
these facts.

In such action, for the purpose of ascertaining the subject-matter of the 
controversy between the person who was injured and the District, and 
fixing the scope of the thing adjudged, the entire record, including the 
testimony offered, may be examined.

The judgment against the District, rendered after notice to the Gas Com­
pany, and after opportunity afforded it to defend, is conclusive of the 
liability of the company to the District.

In July, 1879, Marietta Μ. Parker sued the District of 
Columbia to recover damages for an injury to her person, 
alleged to have been suffered from stepping into a certain 
“deep and dangerous hole” in the sidewalk of one of the 
streets of the city of Washington. The declaration con­
tained all the essential averments necessary to fix liability 
on the corporation. Prior to the bringing of the suit, when 
Mrs. Parker first made demand against the District, the latter 
notified the Washington Gas Light Company, spoken of here­
after as the Gas Company, that it would be expected to indem­
nify the District for any amount which it might be compelled 
to pay to Mrs. Parker, and when the suit was commenced the 
Gas Company was also informed, and opportunity was afforded
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that company to defend. The proffer was not availed ofy 
although on the trial of the cause, which resulted in a verdict 
and judgment against the District for five thousand dollars,, 
officers of the Gas Company testified, and the counsel of that 
company was present during a portion of the trial, but pur­
posely abstained from taking part in the defence. The action 
now here was brought by the District of Columbia against, 
the Gas Company to recover over the amount of the judgment 
obtained by Mrs. Parker against the District, and which had 
been paid by it. The cause of action relied on to sustain this· 
recovery was briefly as follows : That “ the deep and danger­
ous hole,” averred by Mrs. Parker to have existed, and which 
she alleged to have been the cause of her injury, and upon 
which her recovery was had, was proven on the trial of her 
case to have been an open gas box placed and maintained in 
the sidewalk by the Gas Company for its own use and benefit,, 
and which it was its duty to repair ; that this duty had been 
grossly neglected by allowing thé box to remain unrepaired, 
thus causing the injury for which the city had been held liable. 
The declaration, moreover, averred notice to the Gas Company,, 
and the fact that adequate opportunity was given it to defend, 
and the failure of the Gas Company to act in defence of the 
suit. To this demand the defendant (the Gas Company) filed 
a plea of the general issue, and by stipulation it was agreed 
that it might thereunder avail itself of any defence which it 
might have.

On the trial of the cause, before a jury, testimony was intro­
duced tending to show that the gas box or stop-cock box in 
question was placed by the Gas Company in the sidewalk, in 
the city of Washington, in 1873, this gas box being one of the 
customary appliances used by the company when connecting 
its mains with a house where gas was to be used ; that this 
box consisted of an iron cylinder, four inches wide and two 
and a half feet deep, with an iron cover. The box served the 
purpose of affording access to a cock in the service pipe, which 
latter conducted the gas from the main of the company to the 
gas meter in the house, whence it was carried to the burners. 
By means of this box or cylinder, on removing the cover there-
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from with a key made for the purpose, the cook in the service 
pipe could be reached, and the gas be thus turned on or off 
from the house. It was, moreover, shown that this box was 
placed in the sidewalk so as to be level with its surface, and 
that the cover thereon was held in place by lugs which slipped 
into slots made for the purpose. In addition it was proven 
that the box was put in by the company in accordance with 
the general methods used for introducing gas, and in compli­
ance with the form of structure pointed out by an ordinance 
of the Board of Common Council of the city of Washington, 
passed in March, 1868. Both parties introduced proof show­
ing that the service pipe, the stop cock therein, and the gas 
box were put in at the request of the owner of the premises 
in front of which they were situated; that they were con­
structed by the Gas Company, which furnished the materials, 
and worked as any other plumber would have done, being paid 
therefor by the owner of the premises ; and that in order to 
do this work, the company had first to obtain permission to 
open the street to make the requisite connections, and had paid 
to the District a permit fee of one dollar. There was, more­
over, proof tending to show that when the gas box was first 
put in the work was skilfully done; that it was originally 
placed in a brick footway then existing and near the curb­
stone, but that subsequently the Board of Public Works of 
the District of Columbia widened the footway, and in conse­
quence of this widening the gas box came to be about in the 
middle of the sidewalk.

Testimony was also introduced, tending to show that where 
the owners of private property paid the Gas Company the cost 
of laying lateral service pipes and connections with the street 
mains and discontinued the use of gas in the premises, they 
would not be permitted to remove the same ; that an adjoin­
ing private property owner was never permitted to have a key 
to the gas box, and that the defendant has, so far as such prop­
erty owners are concerned, maintained and exercised exclusive 
supervision and control of the same. There was evidence 
also introduced tending to show that the defendant had men 
employed whose duty it was to examine, about the first of
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each month, the condition of the meters in every house 
throughout the District into which gas had been introduced 
by the defendant, and that it was the duty of these employés 
to notice and report whether the gas boxes in the sidewalks 
were uncovered or out of order. The evidence moreover 
tended to establish that the superintendent of the Gas Com­
pany, when his attention had been called to the fact that gas 
boxes needed repair, had often caused such repair to be done 
by having the covers put on or doing any other required work. 
To the contrary, proof was also introduced tending to show 
that after the gas boxes were put in the Gas Company took 
no further care or charge of them.

The District offered in evidence the record of the suit brought 
by Mrs. Parker and made proof that it paid the amount of the 
judgment therein rendered. The testimony which had been 
given by Mrs. Parker on the trial of that case was also offered 
in evidence and admitted over objection, although no exception 
was reserved. This testimony tended to show that the sole 
cause of the injury for which she sued and had recovered was 
an open gas box in which, whilst walking on the street, her 
foot had become engaged. The deposition of Mrs. Parker taken 
in the case on trial was also offered in evidence by the District, 
and contained the following description of the accident :

“The accident occurred in front of 121 C street N.E., 
about 5 o’clock in the afternoon of March 10, a.d. 1879. The 
immediate cause of the accident was an open gas box in 
about the centre of the sidewalk ; it was a perfect trap, as it 
was upon a level of the sidewalk, except at the side I stepped 
mto, and there was a part of a brick sunk at least an inch and 
a half below the level of the walk so that any one in walking 
along could not see but the pavement was level until, like 
myself, when too late. Had not the half of the brick been 
sunken the open hole would not have been so dangerous ; for, 
upon stepping into the hole, I tried to step back, when I found 
my box-toe shoe fast in the hole, and the sunken brick let my 
heel down with my entire weight, one and one half inches 
more than would have occurred had the pavement been per­
fect around the gas box.”
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The District moreover, after proving the death of H. Clay 
Smith, a witness who had testified in the original suit, and 
the loss of the notes of his testimony, offered to prove by the 
stenographer who had taken the original notes what had been 
Smith’s testimony. This was objected to, and on its being 
overruled, exception was reserved. The stenographer testi­
fied that Smith had on the original trial sworn that he lived 
within a few doors of the place where the Parker accident 
happened, and had noticed the gas box which caused the acci­
dent to be out of order “ for two or three weeks prior to the 
accident to Mrs. Parker, and that he did not know how the 
top of the box came off, but he had noticed it.”

At the close of the testimony offered in behalf of the Dis­
trict, the defendant company requested a peremptory instruc­
tion in its favor, which was refused and exception was taken. 
The plaintiff then asked for the following instructions : First. 
That the obligation of supervising and keeping the gas box in 
order rested on the Gas Company, and'that if it had neglected 
so to do after actual notice of its being out of order, or after 
such condition had existed for a sufficient length of time to 
have enabled the company, with reasonable diligence, to have 
discovered it, the Gas Company was liable. Second. That if 
the company had notice of and opportunity to defend the orig­
inal suit, it was bound by the judgment therein rendered. 
These instructions were given. The defendant company 
asked for several instructions, which were refused, and excep­
tions were reserved consequent on such refusal. They were, 
first, that the Gas Company was not obliged to keep the box in 
order ; second, that, even if it was originally so bound, the 
widening of the footwalk by the city and the consequent shift­
ing of the box to the middle of the sidewalk, had relieved it 
of such obligation ; third, that if the jury found from the evi­
dence that the injury of Mrs. Parker was caused in whole or 
in part from a defect in the sidewalk alongside of the gas box, 
the defendant should have a verdict ; fourth, if the jury found 
from the evidence that the injury for which Mrs. Parker re­
covered was caused by the fault of both parties to the suit, 
the defendant was also entitled to a verdict. This last request
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the court declined to give on the ground that it was already 
covered by a general instruction given. The court in its gen­
eral charge instructed the jury substantially as follows 1 That 
the primary duty rested on the Gas Company to repair and 
keep the gas box in order ; hence, if the District had been 
compelled to pay as a result of the negligence of the Gas Com­
pany in discharging its legal obligation, the District was en­
titled to recover the amount ; that notice having been given of 
the demand made by Mrs. Parker and of the suit brought by 
her, and an opportunity having been afforded the Gas Com­
pany to defend the same, the judgment in such suit was the 
thing adjudged against the defendant company as to the mat­
ters which it concluded. It also instructed that as the orig­
inal action was for an accident caused by a “ deep and danger­
ous hole,” it was lawful and necessary to go beyond the face 
of the complaint and ascertain from the evidence whether the 
deep and dangerous hole referred to was the gas box of the 
defendant company ; that the jury were to determine by an 
examination of the testimony offered in that case whether the 
verdict in the first suit was alone based on the gas box; if 
so, the District was entitled to recover. If, on the other hand, 
the jury found that the controversy in the first suit involved 
the question of liability on the part of the city for the gas 
box, and also for defective bricks around it, then it was the 
duty of the jury to ascertain whether the judgment which 
had been rendered against the city was because of the defec­
tive gas box or because of both the defect in the gas box and 
the bricks, and if the jury found that the judgment had been 
rendered in the former suit solely on the ground of the defec­
tive gas box, that judgment would be conclusive. If there was 
doubt on what ground the jury, in the previous suit, found 
its verdict, if the question of the gas box and bricks was 
before it, then the judgment would not be conclusive, and it 
would be an open question for the jury to weigh the evidence 
which might be produced on the subject irrespective of the 
former judgment. If in that contingency the jury was satis­
fied that the injury could not have happened but for the de­
pression in the sidewalk occasioned by the bricks, or that the

VOL. CLXI—21
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injury was aggravated by that fact so that “ they could not 
apportion the injury between the gas box and the sidewalk, 
quite a grave question presents itself.” On this grave ques­
tion the court instructed “ if you can come to the conclusion 
that this depression in the sidewalk was one of the joint causes 
of the injury, I feel bound to say that I do not see how the 
District of Columbia could recover damages from the Gas 
Company. If, on the other hand, you are satisfied that the 
defect in the pavement played no conspicuous part in the 
injury, but that it was wholly due to the exposed condition 
of this gas box, then only one question remains, and that is 
whether the Gas Company was negligent in regard to the con­
dition of that box, and whether its exposed condition was due 
to the negligence of the company.” On the subject of negli­
gence of the Gas Company, the court instructed that the former 
judgment did not conclusively fix upon the defendant the charge 
of negligence ; that the negligence of the company might be 
ascertained from two conditions, either proof of actual negli­
gence or of such failure to repair for a sufficient length of time 
as would justify the implication of negligence. There was a 
verdict and judgment for the plaintiff, the District of Columbia, 
and, on appeal, it was affirmed by the Supreme Court of the 
District, sitting in general term. The opinion of the general 
term is reported in 20 Dist. Col. 39. Thereafter the case was 
brought by error here.

Mr. Walter D. Davidge and Mr. William, B. Webb for 
plaintiff in error.

Mr. Sidney T. Thomas and Mr. Andrew B. Duvall for 
defendant in error.

Mr. Justice White, after stating the case, delivered the 
opinion of the court.

The questions raised by the various assignments of error are, 
First, did the legal obligation primarily rest on the Gas Com­
pany to repair and keep the gas box in good order ? Second, 
was that company liable over to the District in consequence
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of its failure to do so ? Third, was the testimony of Smith, 
the witness in the original suit, admissible ? Fourth, was the 
judgment rendered against the District conclusive against the 
Gas Company ?

We will consider these questions in the order stated.
First. Did the legal duty rest primarily on the Gas Com­

pany to repair and keep the gas box in order ?
The Gas Light Company was incorporated by an act of 

Congress, approved July 8, 1848, and it was empowered “ to 
manufacture, make, and sell gas . . . to be used for the 
purpose of lighting the city of Washington, or the streets 
thereof, and any buildings, manufactories, or houses therein 
contained and situate, and to lay pipes for the purpose of con­
ducting gas in any of the streets, avenues, and alleys of said 
city ; . . . Provided, however, That the said pipes should 
be laid subject to such conditions and in compliance with such 
regulations as the corporation of Washington may from time 
to time prescribe.”

The trial court instructed the jury that the gas box was a 
part of the apparatus of the company, and hence it was its 
duty to exercise proper care over it and thus to prevent injury 
to persons using the sidewalk. The contention that this in­
struction was erroneous is based on the assertion that the gas 
box was not and could not become a part of the apparatus 
of that company, because under its charter only those things 
which were necessary in the manufacture of gas and which 
were needed to convey it after manufacture into and through 
the streets can be treated as part of its works. The proposi­
tion is without foundation. The plain object contemplated 
by the formation of the Gas Company was the supplying of 
the gas, to be by it manufactured, to consumers, and it is ob­
vious that this could not be done without making a connec­
tion between the street mains and abutting dwellings. When 
such connections are made with the mains they receive from 
them and convey into dwellings highly inflammable material, 
which flows by an uninterrupted channel from the mains 
themselves into such dwellings. It must, therefore, have 
necessarily been contemplated that such connections with the
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mains, as were from their very nature incidental to and in­
separably connected with the consumption of gas, should be 
a part of the apparatus of the Gas Company and be under its 
control rather than under that of the city or the property 
owner. Indeed, the control by the Gas Company of the 
connection from its mains to the point of use is as absolutely 
necessary to make it possible for such company to carry out 
the very purpose of its charter as are the retorts and mains. 
Moreover the provision of the charter already quoted shows 
that it was thereby contemplated that the connections be­
tween the company’s mains and the places where the gas was 
to be consumed should be made by the Gas Company and 
become a part of its apparatus. The charter does not confer 
the power to lay pipes upon those desiring a supply of gas, 
but gives such power to the company.

The danger of serious damage to the public at large and to 
the property of individuals and to the mains and other works 
and apparatus of the company, by the intermeddling of third 
parties, would be precisely as great in the case of the lateral 
service pipes and the gas boxes placed in the sidewalks as in 
the case of interference with street mains. The necessity for 
affording protection to the company against such interference 
undoubtedly led to the enactment of the eighth section of the 
company’s charter, wherein it is provided :

“ That if any person or persons shall wilfully do, or cause 
to be done, any act or acts whatever, whereby the works of 
said corporation, or any pipe, conduit, plug, cock, reservoir, or 
any engine, machine, or structure, or any matter or thing ap­
pertaining to the same, shall be stopped, obstructed, impaired, 
weakened, injured, or destroyed, the person or persons so of­
fending shall forfeit and pay to the said corporation double 
the amount of the damage sustained by means of such offence 
or injury, to be recovered in the name of the said corporation, 
with costs of suit, in any action of debt, to be brought in any 
court having cognizance thereof.”

The authority of the company over the gas boxes and its 
correlative duty to supervise and keep them in order thus 
deduced from the terms of the charter, the nature of its
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business, and the use to which the gas boxes are applied, is 
also sustained by authority. In Commonwealth v. .Lowell Gas 
Light Company, 12 Allen, 75, 77, 78, the court in considering 
the question of what was the machinery and appliances of 
such a company, said:

“ The mains or pipes laid down in the streets and elsewhere 
to distribute the gas among those who are to consume it were 
clearly a part of the apparatus necessary to be used by the cor­
poration in order to accomplish the object for which it was 
established. They constituted a part of the machinery by 
means of which the corporate business was carried on, in the 
same manner as pipes attached to a pump or fire engine for 
the distribution of water, or wheels in a mill, which commu­
nicate motion to looms and spindles, or the pipes attached to 
a steam engine to convey and distribute heat and steam for 
manufacturing purposes, makes a portion of the machinery of 
the mill in which they are used. -, Indeed, in a broad, compre­
hensive and legitimate sense, the entire apparatus by which 
gas is manufactured constitutes one great integral machine, 
consisting of retorts, station meters, gas holders, street mains, 
service pipes, and consumers’ meters, all connecting and operat­
ing together, by means of which the initial, intermediate and 
final processes are carried on, from its generation in the retort 
to its delivery for the use of consumers.”

It would be unreasonable to infer that Congress, when it 
authorized the use of the streets or sidewalks for the purposes 
of the Gas Company’s business, contemplated that the city of 
Washington or its successor, the District of Columbia, should 
keep in repair such apparatus, the continued location of which 
in the sidewalks of the city was permitted, not only as an 
incident to the right to make and sell gas, but also for the 
pecuniary benefit of the Gas Company. We conclude, there­
fore, that the duty was imposed upon the Gas Company to 
supervise and keep the gas box in repair. This duty not only 
does not conflict with the charter of the company, but on the 
contrary is sanctioned by its tenor, and is imposed as an in­
evitable accessory of the powers which the charter confers. 
Nor do we think that this duty was affected by the circum-
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stances that the cost of the labor and materials used in the 
construction of the connection and gas box was paid by an oc­
cupant or owner of property who desired to be furnished with 
gas. As the service pipe and stop cock was a part of the ap­
paratus of the company and was used for the purpose of its 
business, it is entirely immaterial who paid the cost, or might 
in law, on the cessation of the use of the service pipe and gas 
box by the company, be regarded as the owner of the mere 
materials. Certainly, it would not be claimed that if the box 
and its connections became so defective or out of repair that 
gas escaped therefrom and caused injury, that the company 
could legally assert that it was under no obligation to take 
care of the apparatus, because of the circumstance that it had 
been compensated by others for its outlay in the construction 
of the receptacles from which the gas had escaped.

The argument seeking to distinguish between the service 
pipe and other appliances of the Gas Company and the gas 
box, so as to make the company liable for the one and not for 
the other, is without merit. All these appliances were parts 
of the one structure, put in position and used together for the 
purposes of the company. There is nothing in the record 
even tending to show that such box was not one of the usual 
appliances of a gas company. It was manifestly treated as 
one of such instrumentalities, since it was put in the sidewalk 
as part of the works constructed for the purpose of introducing 
gas into the premises.

Nor are the foregoing conclusions weakened by the provis­
ions of the city ordinance of March, 1866. That ordinance 
made it obligatory to construct service connections with the 
mains wherever the streets were ordered paved without regard 
to an existing or immediately expected necessity for such ser­
vice. The purpose of the ordinance was to secure connections 
for both gas and water before streets were paved, thus obviat­
ing the tearing up of the pavement when once laid. Whether 
the company, under its charter and the laws relating thereto, 
would be compelled to make or allow to be made indefinite 
service connections with vacant property, need not be consid­
ered, because its determination bears no relation to the ques-
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tion whether the company is bound to keep its appliances 
when constructed in safe condition. In leaving this branch 
of the case, however, we add that it is clear from the proof 
that the gas box in question was not constructed in conse­
quence of a duty imposed by this ordinance. It was put in 
place by the company voluntarily, at the request of the prop­
erty owner for service. The work was done by the company 
upon a permit given by the District allowing the opening of 
an existing street and the sidewalk thereon.

Second. Had the District a cause of action against the Gas 
Compa/ny resulting from the fact that it had been condemned 
to pay damages occasioned by the defective gas box, which it 
was the duty of the Gas Company to supervise and repair ?

An affirmative answer to this proposition is rendered neces­
sary by both principle and authority. This court said in Chi­
cago v. Dobbins, 2 Black, 418, 422 : “ It is well settled that a 
municipal corporation having the exclusive care and control 
of the streets, is obliged to see that they are kept safe for the 
passage of persons and property, and to abate all nuisances 
that might prove dangerous; and if this plain duty is neg­
lected, and any one is injured, it is liable for the damages sus­
tained. The corporation has, however, a remedy over against 
the party that is in fault, and has so used the streets as to pro­
duce the injury, unless it was also a wrongdoer.” And the 
same doctrine is reiterated in almost the identical language 
in Dobbins v. Chicago, 4 Wall. 657, 670.

The principle thus announced qualifies and restrains within 
just limits the rigor of the rule which forbids recourse between 
wrongdoers. In the leading case of Lowell v. Boston & Lowell 
Dailroad, 23 Pick. 24, 32, the doctrine was thus stated : “ Our 
law, however, does not in every case disallow an action, by one 
wrongdoer against another, to recover damages incurred in 
consequence of their joint offence. The rule is, in pari delicto 
potior est conditio defendentis. If the parties are not equally 
criminal, the principal delinquent may be held responsible to 
his co-delinquent for damages incurred by their joint offence. 
In respect to offences, in which is involved any moral delin­
quency or turpitude, all parties are deemed equally guilty,
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and courts will not inquire into their relative guilt. But 
where the offence is merely malum prohibitum, and is in no 
respect immoral, it is not against the policy of the law to 
inquire into the relative delinquency of the parties, and to 
administer justice between them, although both parties are 
wrongdoers.”

In .Brooklyn v. Brooklyn City Bailroad, 47 N. Y. 475, 487, 
the same rule was applied, the court saying : “ Where the par­
ties are not equally criminal, the principal delinquent may be 
held responsible to a co-delinquent for damage paid by reason 
of the offence in which both were concerned in different 
degrees as perpetrators.” All the cases referred to involved 
only the right of a municipal corporation to recover over the 
amount of the damages for which it had been held liable in 
consequence of a defective street, occasioned by the neglect 
or failure of another to perform his legal duty. The rule, 
however, is not predicated on the peculiar or exceptional 
rights of municipal corporations. It is general in its nature. 
It has been applied to public piers. Oceanic Steam Naviga­
tion Co. v. Compania Transatlántica Lspanola, 144 N. Y. 663 ; 
lb. 134 N. Y. 461. To the right of a property owner to recover 
for damages which he had been compelled to pay for a defec­
tive wire attached by a Gas Light Company to the chimney of 
the owner’s house. Gray v. Boston Gas Light Co., 114 Mass. 
149. To the right of a master to recover over the damages 
which he had been obliged to pay in consequence of a servant’s 
negligence. Grand Trunk Bailway Co. v. Latham, 63 Maine, 
177 ; Smith v. Toran, 43 Connecticut, 244. Indeed, the cases 
which illustrate the rule and its application to many conditions 
of fact are too numerous for citation, and are collected in the 
text books. Wharton Neg. 246 ; 2 Thomp. Neg. 789, 1061 ; 
Sherman & Redfield Neg. (4th ed.) sec. 301 ; 2 Dillon Municipal 
Corporation, sec. 1035, and cases there referred to in note.

Third. Was the testimony of Smith, the witness in the 
original action, admissible for the purpose of throwing light 
on the record of that action, in order to show the subject-matter 
there in controversy, and thereby to assist i/n the ascertainment 
of what was concluded by the judgment therein rendered?
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No question is made as to the adequacy of the foundation 
laid for the introduction of the secondary evidence ; the sole 
controversy presented is the admissibility of the testimony. 
The bill of exceptions is general and specifies no particular 
objection. Clearly, even although it be conceded that the 
testimony of the witness given on the first trial was res inter 
alios as to the defendant in this action, and was, therefore, not 
admissible as going to establish substantive facts, yet obviously 
it was competent for the purpose of throwing light upon the 
record of the first action, and thus elucidating the determina­
tion of the question of what was the subject-matter covered by 
the judgment rendered in that action. The contention of the 
plaintiff was that the judgment in the first action was based 
on the liability of the District for the defective gas box, and 
was conclusive as against the defendant in this suit. The 
elementary rule is that for the purpose of ascertaining the 
subject-matter of a controversy,, and fixing the scope of the 
thing adjudged, the entire record, including the testimony 
offered in the suit, may be examined. Bussell v. Place, 94 
U. S. 606, 609, 610 ; Cromwell v. Counit/ of Sac, 94 U. S. 351, 
355, 356 ; Lewis v. Ocean Navigation & Pier Co., 125 N. Y. 
341, 348 ; Littleton v. Richardson, 34 N. H. 179,188 ; Free­
man on Judgments, § 273, and authorities there cited.

Fourth. Was the judgment against the District rendered 
after notice to the Cas Company, and opportunity afforded it 
to def md, conclusive of the liability of the Gas Company to the 
District ?

As a deduction from the recognized right to recover over, it 
is settled that where one having such right is sued, the judg­
ment rendered against him is conclusive upon the person 
liable over, provided notice be given to the latter, and full 
opportunity be afforded him to defend the action. There is 
here no question of the sufficiency of the notice, or of the 
ample adequacy of the opportunity given the Gas Company 
to defend the suit had it elected to do so.

In both Chicago v. Dobbins and Robbins v. Chicago, ub. sup., 
this court, after announcing the rule as to the liability over 
m the language already quoted, also held that where, in the
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first suit, proper notice was given to the party liable over, the 
first judgment would be conclusive against the latter in the 
action to recover over. In Boston n. Worthington and others, 
10 Gray, 496, 498, 499, the language of the court in Littleton 
N. Richardson, 34 N. H. 179, 187, was quoted and adopted :

“ When a person is responsible over to another, either by 
operation of law or by express contract, and he is duly notified 
of the pendency of the suit, and requested to take upon him 
the defence of it, he is no longer regarded as a stranger, 
because he has the right to appear and defend the action, and 
has the same means and advantages of controverting the claim 
as if he were the real and nominal party upon the record. In 
every such case, if due notice is given to such person, the 
judgment, if obtained without fraud or collusion, will be con­
clusive against him, whether he has appeared or not.”

In Oceanic Steam Navigation Co. n. Compañía Transatlán­
tica Espanola, 144 N. Y. 663, 665, the rule is thus stated : “ It 
is sufficient that the party against whom ultimate liability is 
claimed is fully and fairly informed of the claim, and that the 
action is pending, with full opportunity to defend or to par­
ticipate in the defence. If he then neglects or refuses to make 
any defence he may have, the judgment will bind him in the 
same way and to the same extent as if he had been made a 
party to the record. Village of Port Jervis v. First Nat. 
Bank, 96 N. Y. 550 ; City of Rochester v. Montgomery, 72 
N. Y. 65 ; Albany City Savings Inst. v. Burdick, 87 N. Y. 
40, 45 ; Andrews v. Gillespie, 47 N. Y. 487 ; Chicago v. Rob­
bins, 2 Black, 418 ; Heiser v. Hatch, 86 N. Y. 614.”

The f oregoing rulings are supported by many decided cases. 
Portland v. Richardson, 54 Maine, 46 ; Veasie v. Penobscot 
Railroad, 49 Maine, 119 ; Reggio v. Braggiotti, 7 Cush. 166 ; 
Westfeld v. Mayo, 122 Mass. 100 ; Littleton v. Richardson, 34 
N. II. 179, 187, and authorities there cited ; Westchester v. 
Apple, 35 Penn. St. 284 ; Catterlin v. Frankfort, 79 Indiana, 
547 ; see also 2 Dillon on Municipal Corporations, sec. 1035, 
and authorities there cited.

The contention of the plaintiff in error, however, is that 
although it be conceded that the judgment rendered against
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the District in the first suit is conclusive, yet the judgment in 
this action to recover over should be reversed for the follow­
ing reasons :

First, because giving to the judgment first rendered all the 
effect to which it is entitled, it did not conclude the question 
of whether the Gas Company was negligent. And that aside 
from the effect of the judgment there was no evidence tend­
ing to show negligence, except the testimony of the witness 
Smith, which, if admissible to aid in the ascertainment of 
what was the thing adjudged by the judgment in the former 
action, yet was not competent to establish the existence of 
negligence as a substantive fact, apart from the probative force 
of the judgment itself. Second, that the judgment in the first 
suit was not conclusive as to whether the broken brick (for 
which the Gas Company was clearly not liable) had contrib­
uted to the accident, and therefore there was error in this 
particular in the instruction given by the trial court to the 
jury.

As to the first of these two contentions, the trial court 
instructed the jury that, although the judgment in the first 
action was binding on the Gas Company, it was not conclu­
sive as to the negligence of that company, but that such neg­
ligence could be inferred by the jury from the testimony of 
Smith, thus treating that testimony as possessing intrinsic 
proving power. Both these rulings were erroneous. The 
testimony of Smith taken in the first suit was res inter 
alios, and therefore incompetent against the Gas Company 
as independent testimony. The fact that it was admissible 
for the purpose of determining the scope of the thing 
adjudged in the suit in which it was given, did not justify 
its being used for a distinct and illegal purpose. Error, 
however, in this particular was in no sense prejudicial if the 
judgment in the first action conclusively established the neg­
ligence of the Gas Company. The liability of the District 
for the injury inflicted by the defective gas box depended on 
whether it had been guilty of negligence. But the neglect of 
the District to repair the gas box being one of omission as 
distinguished from the active doing of a negligent act, this
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negligence, in the absence of a statutory rule to the contrary, 
could only have resulted from two conditions of fact — fail­
ure to repair after due notice of the defect, or proof of the 
existence of the defect for a sufficient lapse of time so as to 
justify the implication of knowledge and the resulting pre­
sumption of negligence. The elementary rule is thus stated 
in Dillon on Municipal Corporations, (§ 1024,) where a copious 
list of adjudicated cases is found : “Where the duty to keep 
its streets in safe condition rests upon the corporation, it is 
liable for injuries caused by its neglect or omission to keep 
the streets in repair, as well as for defects occasioned by the 
wrongful acts of others ; but as, in such case, the basis of the 
action is negligence, notice to the corporation of the defect 
which caused the injury, or facts from which notice thereof 
may reasonably be inferred, or proof of circumstances from 
which it appears that the defect ought to have been known 
and remedied by it, is essential to liability.”

In the action against the District there was no evidence 
tending to show actual notice of the uncovered gas box. 
Indeed, the only proof tending to show negligence was the 
testimony of the witness Smith that the gas box had been 
observed by him to be uncovered for a considerable time prior 
to the accident. The verdict, therefore, against the District 
necessarily determined that the defect in the gas box had 
existed for such a length of time as to impute negligence to 
those whose duty it was to keep it in repair. The finding of 
this fact in the first action was an essential prerequisite to a 
judgment against the District. The length of time required 
to imply knowledge and negligence on the part of the District 
is also sufficient in law to imply such knowledge and negli­
gence on the part of the Gas Company. It follows, therefore, 
that the judgment against the District conclusively established 
a fact from which, as the duty to repair rested on the Gas 
Company, its negligence results.

The proposition that the judgment, although conclusive, 
does not determine the negligence of the Gas Company, is a 
mere sophistry, since, on the one hand, it admits the estoppel 
resulting from the judgment, and on the other denies a fact
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upon which the judgment depends, and without which it could 
not exist. It is true that in Chicago City v. Robbins, ub. sup., 
in speaking of the conclusiveness of the judgment rendered 
against the city, the court said (p. 423) : “ Robbins is not, how­
ever, estopped from showing that he was under no obligation 
to keep the street in a safe condition, and that it was not 
through his fault the accident happened.” But in that case 
the liability of the city rested on actual notice of the defect in 
the street and not on implied negligence based on the con­
tinued existence of the defect which caused the injury ; there­
fore the essential fact on which the judgment against the city 
rested did not as a legal consequence imply negligence on the 
part of Robbins. Here, of course, a different state of fact 
gives rise to a different legal result. City of Rochester v. 
Montgomery, 72 N. Y. 65 ; Carpenter v. Pier, 30 Vermont 81, 
87 ; Village of Port Jervis v. Pirst National Rank of Port 
Jervis, 96 N. Y. 550.

The error which it is asserted the trial court committed on 
the subject of the broken brick at the side of the gas box, and 
its alleged contribution to the accident, may be conceded 
without creating cause for reversal. There was no evidence 
tending, either in the first action or in this, to show actual 
notice to the District of the defective brick, nor was there 
evidence tending to show the existence of the defect, for such 
length of time as to impute knowledge and negligence to the 
District. One or the other of these conditions being essential 
to establish negligence and thereby render the District liable 
for any accident to which the broken brick may have contrib­
uted, it follows that in neither of the actions was there any 
evidence which would have supported a judgment against the 
District because of the defective brick.

Judgment affirmed^
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SCHROEDER v. YOUNG.

APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF UTAH.

No. 458. Submitted January 9,1896. — Decided March 2,1896.

While mere inadequacy of price has rarely been held sufficient in itself to 
justify setting aside a judicial sale of property, courts are not slow to 
seize upon other circumstances impeaching the fairness of the transaction, 
as a cause for vacating it, especially if the inadequacy be so gross as to 
shock the conscience.

If the sale has been attended by any irregularity, as if several lots have 
been sold in bulk where they should have been sold separately, or sold 
in such manner that their full value could not be realized; if bidders 
have been kept away ; if any undue advantage has been taken to the prej­
udice of the owner of the property, or he has been lulled into a false 
security; or, if the sale has been collusively, or in any other manner, 
conducted for the benefit of the purchaser, and the property has been 
sold at a greatly inadequate price, the sale may be set aside, and the 
owner permitted to redeem.

There are other facts in this case, stated in the opinion, in addition to the 
grossly inadequate price realized for the property, that afford ample jus­
tification for the action of the court below in permitting the plaintiff to re­
deem upon equitable terms, and ordering a reconveyance of the property. 

^utxre, whether issue of an alias for the original amount of the judgment, 
after the return of a prior execution, satisfied to the amount of nearly one 
half of such judgment, the sale of property thereunder to an amount more 
than sufficient to satisfy the amount actually due, and payment of the ex­
cess to plaintiff’s attorneys will not invalidate the entire proceedings ?

Whether the levy upon the interest of a co-tenant in a specific part, des­
ignated by metes and bounds, of a certain larger quantity of land is valid, 
is not decided.

Before the time had expired to redeem from the execution sale, the plaintiff 
was told by the defendant that he would not be pushed, that the statutory 
time to redeem would not be insisted upon, and, believing it, acted and 
relied upon such assurance. Held, that under such circumstances the 
purchaser was estopped to insist upon the statutory period, notwith­
standing the assurances were not in writing and were made without con­
sideration ; and that there was a concurrent jurisdiction of a court of 
equity, founded upon its general right to relieve from the consequences 
of fraud, accident or mistake, which might be exercised, notwithstanding 
the statutory period for redemption has expired.

This was a complaint in the nature of a bill in equity, 
originally filed in the Third Judicial District Court of the
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Territory of Utah, by John Μ. Young against Frank E. 
Stephens and wife and Albert T. Schroeder and wife, as 
defendants, to set aside and cancel certain execution sales of 
real property in Salt Lake City as fraudulent and void, and 
for permission to redeem from such sales, notwithstanding the 
expiration of the statutory time for redemption, and for a 
decree compelling the defendants to convey to the plaintiff 
the property mentioned, upon just and equitable terms.

The material facts in the case were that, on March 6, 1891, 
Clark, Eldredge & Co., a corporation, obtained judgment by 
default in said court against the appellee John Μ. Young, 
Henry Goddard, and George Goddard in the sum of $1673.36, 
with $30.60 costs. Frank B. Stephens and Albert T. Schroe­
der, partners and the principal defendants, were the attorneys 
for Clark, Eldredge & Co. in such action. The plaintiff John 
Μ. Young was the owner of the undivided one half of two 
parcels of land in Salt Lake City, and plaintiff’s sister, Lydia 
Y. Merrill, was the owner of the other undivided one half of 
the said parcels. Their title was derived from the will of 
their father, and, as to the greater part of such property, was 
subject to a right in Sarah Milton Young and Ann Olive 
Young to receive each one fourth of the money arising from 
said property during their respective lives.

On April 29, 1881, an execution was issued in said action of 
Clark, Eldredge & Co. against John Μ. Young, directing the 
marshal of the United States, if sufficient personal property 
could not be found to satisfy the judgment, to levy upon the 
real estate belonging to Young and his co-defendants in such 
action ; and on May 7, 1891, the marshal gave notice that he 
attached and levied on all the right, title, claim, and interest 
of the said John Μ. Young and his co-defendants in and to 
that parcel of land described as beginning 101 feet north, and 
39| feet east of the S.W. corner of lot 2, block 70, plat “A,” 
Salt Lake City survey, and running thence east 15| feet, thence 
north 28 feet, thence west 15| feet, thence south 28 feet to 
the place of beginning ; and also on that part of the same lot 
described as beginning 32^ feet west from the S.E. corner of 
the said lot, running thence west 38 feet, thence north 98|
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feet, thence east 38 feet, thence south 98f feet to the place of 
beginning ; and also on a part of lot 12, block 8, five acre plat 
“ A,” Big Field survey.

Afterwards, on July 25, 1891, the marshal certified that he 
had sold the property described in the notice to John Clark, 
and, deducting his commissions and expenses of sale, paid the 
balance realized upon said sale, viz., $962.36, to the attorneys 
of Clark, Eldredge & Co., and further returned that there was 
still due and unpaid on said judgment the sum of $886.90. 
The John Clark mentioned in the return was a director and 
the principal stockholder of Clark, Eldredge & Co. After­
wards, on July 28, an alias execution issued from the said 
court in such action for the full sum of $1673.36, and $30.50 
costs, by virtue of which the marshal levied upon a certain 
other parcel of the same lot described as beginning 64| feet 
west of the N.E. corner of said lot 2, running thence west 45| 
feet, thence south 20 rods, thence east 78| feet, thence north 
90f feet, thence east 31^ feet, thence north 41J feet, thence 
west 16^ feet, thence north 148^ feet, thence west 48 feet, 
thence north 49| feet to the place of beginning; and on 
August 25 the marshal returned that he had sold these prem­
ises to the defendants Stephens and Schroeder for the sum 
of $828.70, and further certified that the judgment obtained 
by said corporation was still unsatisfied to the extent of 
$100.

On September 30, said marshal made a further return to 
the last mentioned writ, in which he certified that he sold all 
of lot 12, block 8, five acre plat “A,” Big Field survey, 
situate in Salt Lake County, and also a certain parcel of land 
described as beginning 39 feet east and 81 feet north of the 
S.W. corner of said lot 2, running thence north 209 feet, 
thence east 16| feet, thence south 209 feet, thence west 16| 
feet to the place of beginning, to Stephens and Schroeder for 
the sum of $136, and that, deducting the costs and ex­
penses of said last levy, amounting to $30, paid the balance, 
$106, to the attorneys of Clark, Eldredge & Co., and returned 
said writ fully satisfied.

The court found that all that part of lot 2 as described in
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this statement, a plat of which appeared in the record, con­
stituted a single parcel of land, and should have been re­
garded and treated as such, and not as being divided into 
separate lots or parcels, and that the first parcel sold being 
15| by 28 feet had no ingress or egress, and that the same as 
sold would necessarily be sacrificed on such sale on account of 
its location, but that at the time of the sale of this parcel, 
neither Stephens nor Schroeder had actual knowledge of any 
other realty owned by plaintiff.

The other material facts are stated in the opinion of the 
court.

Before the case was called for argument, the suit was set­
tled so far as the defendants Stephens and his wife were con­
cerned, leaving Schroeder and his wife sole defendants. The 
case coming on to be heard upon pleadings and proofs, the 
District Court made a decree permitting the plaintiff Young 
to redeem the property upon paying to the defendants the 
sum of $723.25, less certain costs, but subject to one half of a 
mortgage executed by the defendants, who were ordered to 
execute and deliver to plaintiff a deed of the property. From 
this decree an appeal was taken to the Supreme Court of the 
Territory, which affirmed the decree of the District Court, 
whereupon appellants prayed and were allowed an appeal to 
this court.

Mr. A. T. Schroeder and Mr. James B. Edmonds for 
appellants.

Mr. Parley L. Williams for appellee.

Mb. Justice Brown, after stating the case, delivered the 
opinion of the court.

Plaintiff relies mainly for a decree in this case upon the 
fact that his interest in the property in question, which the 
trial court found to be worth $26,000, was sacrificed at these 
several judicial sales to pay a judgment of little more than 
$1700.

While mere inadequacy of price has rarely been held suffi- 
VOL. CLXI—22
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cient in itself to justify setting aside a judicial sale of prop­
erty, courts are not slow to seize upon other circumstances 
impeaching the fairness of the transaction, as a cause for 
vacating it, especially if the inadequacy be so gross as to 
shock the conscience. If the sale has been attended by any 
irregularity, as if several lots have been sold in bulk where 
they should have been sold separately, or sold in such manner 
that their full value could not be realized ; if bidders have 
been kept away ; if any undue advantage has been taken to 
the prejudice of the owner of the property, or he has been 
lulled into a false security ; or, if the sale has been collusively, 
or in any other manner, conducted for the benefit of the pur­
chaser, and the property has been sold at a greatly inadequate 
price, the sale may be set aside, and the owner permitted to 
redeem.

Thus, in Byers n. Surget, 19 How. 303, 306, lands to the 
amount of 14,000 acres, and estimated at from $40,000 to 
$70,000. in value, were sold by the sheriff in satisfaction of 
a judgment for costs of $39, to the attorney for the successful 
party, and conveyed to him for $9.31|. The sale was pro­
nounced to have been fraudulent and void, and a reconvey­
ance of the property was decreed. It appeared that the 
owner of the property had no knowledge of the suit until 
he was informed of the sale of the land ; that the attorney 
for the successful party, the defendant, assumed himself the 
power to tax the costs, the right of selecting the final process, 
of prescribing the description and quantity of the property 
which he chose to have seized in satisfaction, of directing the 
sheriff as to the various steps to be taken by him, and of be­
coming the purchaser himself for the petty sum of $9.31|. 
Of this proceeding, Mr. Justice Daniel, in delivering the 
opinion of. the court, remarks : “ Such is the history of a 
transaction which the appellant asks of this court to sanction, 
and it seems pertinent here to inquire under what system of 
civil polity, under what code of law or ethics, a transaction 
like that disclosed by the record in this case can be excused, 
or even palliated.”

In Graffam v. Burgess, 117 U. S. 180, 186, two judgment
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creditors became the purchasers for about $150 of unincum­
bered property worth at least $10,000, although the judgment 
debtor had $3000 worth of furniture and personal property 
in the house subject to levy. During the temporary absence 
of the complainant, the defendants entered upon the premises, 
broke into the house and took possession of it on behalf of the 
purchasers, removed the furniture and other personal property, 
including the wearing apparel of the complainant, took pos­
session of her personal correspondence and papers and the 
sum of $170 in money, and still retained possession of the 
property at the time of the filing of the bill. The court 
found that the complainant was ignorant of the issue of the 
execution or of the sale of the property, that the purchasers 
knew that she was unconscious of it, and endeavoured to keep 
her so, and took an inequitable advantage of her ignorance to 
get possession of it. In reply to the argument that the pro­
ceedings were regular, Mr. Justice Bradley observed: “It is 
insisted that the proceedings were all conducted according to 
the forms of law. Very likely. Some of the most atrocious 
frauds are committed in that way. Indeed, the greater the 
fraud intended, the more particular the parties to it often are 
to proceed according to the strictest forms of law.” The 
court commented most severely upon the conduct of the pur­
chasers, and found no difficulty in setting aside the sale, al­
though four members of the court dissented upon the ground 
that the complainant had failed in her duty to redeem from 
the sale within the time limited by law.

In Howell v. Baker, 4 Johns. Ch. 118, a farm worth $2000 
was sold under a judgment and execution, on which not more 
than $80 were due, to the attorney of the plaintiff, who at­
tended the sheriff’s sale, for $10. The sale was held upon a 
stormy day, when no person but the attorney and the deputy 
sheriff were present, and it was held that these facts, con­
nected with the gross inadequacy of price, were sufficient to 
authorize the purchaser to be held as trustee for the respec­
tive interests of the parties to the execution, and the bidder 
was allowed to redeem on equitable terms. A large number 
of other cases are also cited by Mr. Justice Bradley in his
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opinion in Graffam v. .Burgess, and the general proposition 
laid down, as above stated, that if, in addition to inadequacy 
of price there be other circumstances throwing a shadow upon 
the fairness of the transaction, the judgment debtor will be 
allowed to redeem.

There are other facts in this case than the grossly inade­
quate price realized for this property, that afford ample justi­
fication for the action of the court below in permitting the 
plaintiff to redeem upon equitable terms, and ordering a recon­
veyance of the property.

1. The property was sold to Stephens and Schroeder, who 
had acted as attorneys for the judgment creditor throughout 
the entire transaction, and had been fully paid by the corpora­
tion for their services. In this connection the trial court 
further found that Stephens furnished the officer a descrip­
tion of the property to be levied upon and sold, and that he 
accordingly did levy upon and sell as he was directed by 
Stephens according to such description. Add to this the 
further finding that at neither of the sales was there any 
other bidder and no other person present than Stephens and 
the officer conducting the sales, and we can readily appreciate 
how inevitable it was that the property should be sacrificed. 
Although there is no general rule that an attorney may not 
purchase at an execution sale, provided it be not done to the 
prejudice of his own clients, Pacific .Railroad v. Ketchum, 101 
U. S. 289, 300, such purchase in itself is calculated to throw 
a doubt upon the fairness of the sale, and as is quaintly said 
of such sales by the Court of Appeals of Kentucky in Howell 
v. McCreery, Ί Dana, 388 : “ Public policy and the analogies of 
law require that they should be considered per se as in the 
twilight between legal fraud and fairness, and should be 
deemed fraudulent, or in trust for the debtor, upon slight 
additional facts.” See also Hall v. Hallet, 1 Cox, 134 ; Jones v. 
Martin, 26 Texas, 57 ; Byers v. Bürget, 19 How. 303 ; Blights 
Heirs v. Tobin, 7 T. B. Mon. 612.

2. The alias execution of July 28 was not only issued for 
the full amount of the original judgment, $1673.36 and $30.50 
costs, without deducting $962.36, realized upon the first exe-
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cution, but under it the marshal sold, under the directions of 
Stephens and Schroeder, property for an amount in excess of 
the amount remaining unpaid on the judgment, and collected 
the excess and paid it over to Stephens and Schroeder, who 
retained it. In this connection the trial court made the fol­
lowing finding : “ At the time of the last sale, to wit, Sep­
tember 30,1891, there was a balance due Clark, Eldredge & 
Co. of only $25.57, and their judgment had been satisfied 
except said sum, and to satisfy said balance property was sold 
as aforesaid, amounting in all to $136, $106 of which was 
paid by the United States marshal to said Stephens and 
Schroeder.” Upon no theory were the judgment creditors 
entitled to any more than the amount of their claim, and if, 
as may sometimes happen, the property be sold for more than 
the amount of the execution, the residue should be returned to 
the judgment debtor.

There is reason for saying that the issue of an alias execu­
tion for the original amount of the judgment, after the return 
of a prior execution, satisfied to the amount of nearly one half 
of such judgment, the sale of property thereunder to an 
amount more than sufficient to satisfy the amount actually 
due, and the payment of the excess to the plaintiff’s attorneys, 
invalidate the entire proceedings — the rule in some States 
being that a levy for an amount exceeding the amount of the 
judgment or the amount actually due upon the judgment with 
interest and costs is void. 2 Freeman on Executions, § 381 ; 
Glidden v. Chase, 35 Maine, 90 ; Pickett v. Breckinridge, 22 
Pick. 297 ; Peck v. Tiffany, 2 N. Y. 451 ; Hastings v. John­
son, 1 Nevada, 613 ; Patterson v. Carneal, 3 A. K. Marsh. 618. 
But, however this may be, there can be no doubt that this 
alias execution and the proceedings thereunder were irregular 
so far as Stephens and Schroeder were concerned, though per­
haps not to the extent of invalidating the title of a Vona 
fide purchaser. Stead’s .Executors v. Course, 4 Cranch, 403; 
Trench v. Edwards, 13 Wall. 506 ; Groff v. Jones, 6 Wend. 
522; Tiernan v. Wilson, 6 Johns. Gh. 411.

3. The court below was also of opinion that the property of 
the debtor was sacrificed by the manner in which the sales
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were made, and particularly by the successive sales of his 
interest in different parts of lot 2, block 70, held in common 
with his sister, Lydia Y. Merrill, and that a proper regard for 
his interests required that his entire right to the whole land 
thus held in common should have been sold at one time. 
This, however, raises a question as to which the authorities 
are not entirely in harmony, viz., whether the levy upon the 
interest of a co-tenant in a specific part, designated by metes 
and bounds, of a certain larger quantity of land is valid. In 
view of the other manifest irregularities, we do not feel called 
upon to express an opinion upon this point.

There is one finding, however, in respect to these sales, 
which, taken in connection with the facts that the defendants 
were the attorneys for the judgment creditors, furnished the 
officer selling the property with the description of the prop­
erty to be levied upon and sold, and became the purchasers 
of the property either directly from the marshal, or indirectly 
through their client Clark, which is in itself sufficient to justify 
the action of the court below in vacating the sales and permit­
ting the plaintiff to redeem, viz., that “ before any of said prop­
erty was sold, said Stephens, who was the sole bidder at each 
of said sales, formed the intention that, regardless of the value 
of the various pieces of property to be sold, and that were sold, 
he would leave a balance after each sale, so that all of the plain­
tiff’s property would be sold, and he so bid at the various sales 
as to accomplish, and did accomplish, said object and purpose.” 
As Stephens was appellant’s partner in the practice of law, 
and in the prosecution of the claim of Clark, Eldredge & Co., 
and bought the property in for himself and partner, who now 
sets up title in himself by virtue of such purchase, it is clear 
that he is bound by Stephens’ acts and representations. Cer­
tainly he cannot set up a title acquired by Stephens’ assist­
ance, and at the same time repudiate his acts in connection 
with the acquisition of such title.

There are other circumstances, also, found by the court 
below, which, taken in connection with the grossly inade­
quate price paid, render it still more inequitable that pur­
chasers standing in the position of the defendants in this case
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should insist upon the letter of the bargain, and throw some­
thing more than a mere doubt upon the fairness of the trans­
action. Before the time had expired for redemption Stephens 
and Schroeder requested the collector of taxes of that county 
to allow them to bring suit, against the plaintiff to recover the 
taxes owing by him for the year 1890, on the part of lot 2 
described in the complaint, and agreed that, if the collector 
so consented, they would bring the suit, and make the collec­
tion free of cost to the collector, an arrangement which was 
carried out according to its terms. On April 10, 1892, plain­
tiff offered to pay defendants the full amount of the judgment 
obtained by them, together with interest at the rate of one per 
cent per month, and also to liberally compensate them for all 
their services and trouble, give them $1000 besides as a bonus, 
and pay all their advances with interest if they would recon­
vey to him, which the defendants refused to do. Of a simi­
lar offer and refusal this court in 19 How. 310, 311, speaking 
through Mr. Justice Daniel, said : “ Another pregnant proof 
of the design of the appellant to grasp and retain what no 
principle of liberality or equity could warrant, is the fact, 
clearly established, of his refusal after the sale to accept 
from the appellee, for the redemption of his lands so glar­
ingly sacrificed, a sum of money considerably exceeding in 
amount the judgment for costs, with all the expenses inci­
dental to the carrying that judgment into effect. The ap­
pellant, by his irregular and unconscientious contrivances, 
achieved what he conceived to be an immense speculation, 
and he determined to avail himself of it, regardless of its 
injustice and ruinous consequences to the appellee.”

About the same time, the plaintiff, being ignorant of the 
fact that lot 12 had been sold and that the defendants had 
a deed therefor, informed the defendant Schroeder that he 
intended to redeem the lot from a sale that had been made 
for the taxes of 1891, and afterwards did so redeem said lot, 
and informed Schroeder that it had been done, the plaintiff 
being still ignorant that the defendants held a marshal’s deed 
for it. Again, on April 24, plaintiff being still ignorant that 
defendants held a marshal’s deed for lot 12, informed Schroe-
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der that he intended to redeem said lot from a tax sale that 
had been made thereof for the taxes of 1890, and did subse­
quently redeem the same, and informed Schroeder of the fact, 
and that Schroeder never at any time informed him that he 
had obtained a deed for the lot. The court further found 
that defendants purposely and intentionally failed to inform 
the plaintiff that they had a title to the said lot at the time 
the plaintiff was redeeming the same from the tax sales. The 
court further found that the said attorneys, in violation of 
their duty to obtain the highest possible price for the prop­
erty while acting in behalf of their clients, became the bidders 
upon said property, and so acted as to obtain the same for the 
least possible sum, so as to satisfy the judgment, and at the 
same time to sell all the property belonging to said Young. 
If these facts be not sufficient to justify a rescission of these 
sales, it is difficult to imagine what would be so considered.

4. Defendant relies mainly upon the fact that the statu­
tory period of redemption was allowed to expire before this 
bill was filed, but the court below found in this connection 
that before the time had expired to redeem the property, the 
plaintiff was told by the defendant Stephens that he would 
not be pushed, that the statutory time to redeem would not 
be insisted upon, and that the plaintiff believed and relied 
upon such assurance. Under such circumstances the courts 
have held with great unanimity that the purchaser is estopped 
to insist upon the statutory period, notwithstanding the assur­
ances were not in writing and were made without considera­
tion, upon the ground that the debtor was lulled into a false 
security. Guinn v. Locke, 1 Head, 110 ; Combs v. Little, 4 
N. J. Eq. 310 ; Griffin v. Coffey, 9 B. Mon. 452 ; Martin v. 
Martin, 16 B. Mon. 8 ; Butt v. Butt, 91 Indiana, 305 ; Turner 
v. Bing, 2 Ired. Eq. 132 ; Lucas v. Nichols, 66 Illinois, 41 ; 
McMakin v. Schenck, 98 Indiana, 264. In Southard v. Pope's 
Bx'rs, 9 B. Mon. 261, 264, it is said that “a refusal by the 
purchaser to accept the money and permit the redemption to 
be made within the time agreed would be a fraud upon the 
defendant in execution, and authorize an application by him 
to a court of equity for relief.”
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Probably, if a motion had been made in the original case 
to set aside the sale upon the ground of mere irregularities, 
such motion would have to be made before the statutory 
period for redemption had passed ; but in this class of cases, 
where fraudulent conduct is imputed to the parties conduct­
ing the sale, there is a concurrent jurisdiction of a court of 
equity, founded upon its general right to relieve from the con­
sequences of fraud, accident or mistake, which may be exer­
cised, notwithstanding the statutory period for redemption 
has expired. It is evident that, where a sale has culminated 
in the execution and delivery of a deed to the purchaser, 
which is not void upon its face, or a mortgage has been put 
upon the property, as in this case, no remedy is complete, 
which does not go to the cancellation of such deed, and the 
complete reinvestment of the title in the plaintiff. It also 
appears from the findings that appellant has received rents 
from the property, that various sums had been expended for 
taxes and other purposes, that an accounting was necessary 
in adjusting the rights of the parties, which could not be 
effectually carried on in a court of law. There can be no 
doubt of the jurisdiction of a court of equity in such case not­
withstanding the expiration of the statutory time of redemp­
tion. Graffam v. .Burgess, 117 U. S. 180; Blight's Heirs 
v. Tobin, 7 T. B. Mon. 612 ; Bag v. Graham, 1 Gilman, (6 
Ill.) 435 ; Morris v. Bobey, 73 Illinois, 462 ; Fergus v. Wood­
worth, 44 Illinois, 374 ; Bullen v. Bawson, 139 Illinois, 633 ; 
Jenkins v. Merriweather, 109 Illinois, 647 ; State Bank v. 
Boland, 13 Arkansas, 299.

The appellant’s brief deals largely with criticisms upon 
the findings and upon the admission of testimony, which we 
do not feel it necessary to discuss, as they do not involve the 
merits of the case, which rest upon the undisputed facts. 
It would be a reproach to a court of equity, if it could not 
lay hold of such a transaction as this is shown to be, and set 
aside a sale of property acquired under the forms of law and 
in defiance of natural justice.

The decree of the court below is, therefore,
Affirmed.
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DOUGLAS v. WALLACE.

ERROR TO THE SUPREME COURT OF THE STATE OF NORTH CAROLINA

No. 611. Submitted January 27,1896. — Decided March 2,1896.

When there is color for a motion to dismiss on the ground of want of ju­
risdiction, and the claim is not so clearly frivolous as to authorize the 
dismissal, the court may consider and pass upon the question raised.

Claims of deputy marshals against a marshal for services stand upon the 
same footing as those of an ordinary employé against his employer.

This was a motion to dismiss a writ of error for want of ju­
risdiction, or to affirm the judgment of the Supreme Court of 
North Carolina upon the ground that the writ of error was 
sued out for delay merely, and the question upon which juris­
diction depended was so frivolous as not to need further 
argument.

The action was brought in the Superior Court of Iredell 
County, North Carolina, by the defendants in error, the firm 
of Wallace Bros., to recover of Douglas, the plaintiff in error, 
the amount of certain drafts drawn upon him by certain per­
sons, and accepted by writing across said drafts “ Accepted ; 
payable when I receive funds to the use of ” the drawer of 
the drafts. (Signed) “R. Μ. Douglas, U. S. Marshal.” The 
matters involved in the action were referred to a referee, who 
found that the defendant Douglas was Marshal of the United 
States for the Western District of North Carolina for the 
years 1878 to 1881, and that during this time he had in his 
employment as deputy marshals J. Τ. Patterson, Jr., in whose 
favor he accepted a draft for $200 ; W. J. Patterson, in whose 
favor he accepted a draft for $325, and S. P. Graham, who 
had a claim against the Marshal for $98.82 for official services 
rendered to the Marshal, all of which were assigned to the 
plaintiffs. The referee further reported that there had been 
placed to the credit of Douglas in the Treasury Department 
of the United States the sum of $460.76 upon claims due him 
for the services of J. T. Patterson, Jr., performed prior to the
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acceptance of his draft for $200, not subject to any previous 
order, and that the same was placed to his credit since the 
acceptance of the draft ; that there had also been placed to 
his credit the sum of $2274.55, due him for the services of 
W. J. Patterson, rendered prior to the acceptance of his draft 
for $325, and that the same was subject only to two drafts 
for the aggregate sum of $600 ; that of the claim of $98.82, 
due to S. P. Graham for services rendered as deputy, $95.62 
had been placed to the credit of the defendant in the Treasury 
Department since the acceptance of the claim by the defend­
ant, the remainder of said claim having been allowed by the 
Government ; that the vouchers so traded to the plaintiffs 
were for services rendered prior to the said acceptance, and 
before the same was transferred to the plaintiffs, and that the 
further sum of $2858.76 was placed to the defendant’s credit 
and control in the Treasury Department for services rendered 
by Graham, out of which sum defendant received $900, leav­
ing $1958.76 to the credit of the 'defendant since the accept­
ance. The referee accordingly reported that the plaintiffs 
were entitled to payment for the full amount of their claim.

Before the judgment of the court was rendered, the defend­
ant moved that the action be dismissed, upon the ground that 
the evidence disclosed that the drafts and accounts declared 
upon were drawn upon claims, or an interest in claims, against 
the United States before their allowance, and were, therefore, 
null and void under Rev. Stat. § 3477, inhibiting the assign­
ment of claims against the United States. This motion was 
overruled, the court proceeded to consider the case upon the 
report of the referee and exceptions thereto, and entered a 
judgment in favor of the plaintiffs, from which the defendant 
appealed to the Supreme Court of North Carolina, which af­
firmed the judgment of the court below. Whereupon defend­
ant sued out this writ of error.

J^fr. Robert HL Douglas, plaintiff in error, in person.

HLr. W. P. Montague for defendants in error.

Mb. Justice Brown delivered the opinion of the court.
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The only Federal question in this case was raised upon the 
motion of the defendant to dismiss, upon the ground that the 
evidence disclosed that the drafts and accounts declared upon 
were drawn upon claims, or an interest in claims, against the 
United States before their allowance, contrary to the provi­
sions of Rev. Stat. § 3477, which declares that “All trans­
fers and assignments made of any claim upon the United 
States, or of any part or share thereof, or interest therein, 
whether absolute or conditional, and whatever may be the 
consideration therefor, and all powers of attorney, orders or 
other authorities for receiving payment of any such claim, or 
of any part or share thereof, shall be absolutely null and void, 
unless they are freely made and executed in the presence of 
at least two attesting witnesses, after the allowance of such a 
claim, the ascertainment of the amount due, and the issuing 
of a warrant for the payment thereof,” etc.

While we are of opinion that the claim of a Federal ques­
tion thus presented is not so clearly frivolous as to authorize 
us to dismiss the case, within the rulings in Millingar v. 
Hartupee, 6 Wall. 258 ; New Orleans v. New Orleans Water­
works, 142 U. S. 79, 87 ; and Hamblin v. Western Land Co., 
147 U. S. 531, we think there was such color for the motion 
to dismiss as authorizes us to proceed to the consideration of 
the question involved.

Upon the merits, we think the position assumed by the 
defendant is wholly untenable. The deputy marshals, for 
whose services the drafts in question were accepted, not only 
had no claim upon the United States, and no part or share in 
any such claim, but they had no proper interest in any such 
claim. Their accounts, for which the drafts were accepted, 
were claims against the Marshal personally, and not against 
the United States, though they were paid out of the funds to 
be realized by the Marshal from the government. Although 
deputies are recognized by law as necessary to the proper 
administration of the Marshal’s office, they receive from the 
government neither salaries nor fees, and the government has 
no dealings directly with them. The accounts are rendered 
by the Marshal, who charges not only for his own services,
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but for those of each of his deputies, who are appointed by the 
Marshal personally and are accountable to him alone, though 
subject to be removed by the court at its pleasure. Rev. Stat. 
§ 780. The Marshal makes his own bargains with his deputies, 
and is unrestricted in the amount he shall pay them, which 
may be either a salary or a proportion of the fees earned by 
them, except that, in computing the maximum compensation 
to which he is entitled, the allowance of no deputy shall 
exceed three fourths of the fees and emoluments received or 
payable for the services rendered by him. § 841. He is thus 
bound to charge himself with a quarter of the fees earned by 
each deputy. Their claims for services against the Marshal 
stand upon the same footing as those of an ordinary employé 
against his employer, and are not even contingent upon the 
Marshal collecting his own accounts against the United States, 
although in the present case the Marshal accepted the drafts 
in suit upon 'such contingency.

It is true that in a narrow sense of the word these deputies 
may be said to have had an interest in the claim of the Mar­
shal against the United States, inasmuch as their drafts were 
not payable until the Marshal received funds for the use of 
the drawers, or rather applicable to the services rendered by 
the drawers ; but this was rather a method of fixing a date 
for the maturity of the drafts than a contingency upon the 
happening of which the claims of the deputies should be pay­
able. If, for instance, the Marshal were to give his grocer or 
other ordinary creditor a note, payable when a certain claim 
of his against the government were paid, such creditor might 
be said to be interested in the payment of the claim ; but he 
could not, in the sense of the statute, be said to have an inter­
est in the claim itself, since his debt existed entirely inde­
pendently of the claim. Had the drafts in this case been 
surrendered and cancelled, the claims would still have existed 
against the Marshal personally, and, in the absence of any 
agreement to the contrary, might have been subject to enforce­
ment. Their claims were for services rendered to the Marshal, 
though the amount of such claims was measured by the fees 
which the Marshal was entitled to charge the government for
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their services. Had the Marshal neglected to include them in 
his accounts their validity as claims against him would not 
have been affected, and if they chose to await payment of 
their claims until the Marshal received money applicable to 
their services, this was a matter of favor to him. The plain­
tiffs are no more the assignees of the deputies’ claims against 
the government than the deputies were of a share or interest 
in the Marshal’s claim against the government. Upon the 
theory of the defendant the deputies would be without remedy. 
They would have no claim directly against the government, 
because he stands between them ; they would have none 
against him personally, since, by his acceptance of their drafts, 
they became assignees of a share or interest in his claim against 
the government.

The judgment of the Supreme Court of North Carolina is
Affirmed.

COCHRAN v. BLOUT.

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.

No. 116. Argued December 12,13,1895. — Decided March 2,1896.

When the plaintiff in a bill in equity alleges facts material to his recovery, 
and the defendant in his answer denies them under oath, the burden of 
proof is thrown upon the plaintiff.

On July 21,1890, George W. Cochran filed, in the Supreme 
Court of the District of Columbia, a bill of complaint against 
Isaac L. Blout, trustee, James P. Byon, and Julius Lansburgh, 
whereby he sought a decree, in the nature of a decree for 
specific performance, to compel Lansburgh to convey to him 
an undivided one third equitable interest owned by Lansburgh 
in a certain square or tract of land in the city of Washington, 
and Blout and Byon to join in said conveyance as holders of 
the legal title.

The facts out of which the controversy grew were substan­
tially these :
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By virtue of certain deeds and agreements, not necessary 
here to state, on June 1, 1886, the legal title to square 980 in 
the city of Washington became vested in Isaac L. Blout, who 
executed a cotemporaneous declaration of trust, wherein he 
acknowledged that he held said square in trust for the follow­
ing persons: For himself, one sixth; Julius Lansburgh, one 
third; Henry T. Tracy, one sixth; Morris Clark, one sixth, 
and the firm of Byon & Tracy, composed of James P. Byon 
and Burr B. Tracy, one sixth — each of said parties having 
paid his proportional part of the purchase money ; and for the 
following purposes: The land was to be subdivided in such 
manner as might be agreed on by the parties in interest, such 
agreement to be expressed by the written signature of James 
P. Byon, and to be sold either in whole or in part upon such 
terms as should be agreed upon by the parties in interest, 
such agreement to be expressed by the written signature of 
James P. Byon, and upon the trust to convey the ground so 
sold to the purchaser or purchasers, and to pay over unto the 
parties in interest, according to their respective interests at 
the time of sale, or, if the parties in interest should so desire, 
to apply said proceeds of sale to the payment of certain 
described incumbrances on said tract.

In January, 1889, Lansburgh put the said square, with 
other property wholly his own, into the hands of Joseph 
T. Dyer, a real estate broker in the city of Washington, for 
sale at and for the sum of twenty-eight cents per square foot. 
On September 26, 1889, Dyer gave to George W. Cochran, 
the plaintiff, a paper in the following terms:

“Washington, D. C., Sept. 26, 1889.
“ Beceived of George W. Cochran, Esq., a deposit of three 

hundred ($300) dollars, to be applied in part payment of pur­
chase of all of square 980, sold him for 28 cents per square 
foot on following terms : One third cash, bal. in 1, 2, and 
3 years, with interest at 6 per cent, payable semi-annually; 
property sold as a good title or no sale ; all taxes to be paid 
to Nov. 30th, 1889. The purchaser is required to make full 
settlement* in accordance with terms of sale within thirty
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days from this date or deposit will be forfeited. Convey­
ancing at purchaser’s cost.

“J. T. Dyer,
“ Agent for Julius Lansburgh and others.”

On that day Dyer gave a written notice of the sale to 
Lansburgh, and on the next day to Byon & Tracy, who 
approved the same. The notice and approval were in form 
as follows :

“ Washington, D. C., Sept. 26, 1889. 
“Messrs. Byon & Tracy.

“ Dear Sirs : I have sold square 980 to George W. Cochran, 
Esq., for twenty-eight cents per square foot, one third cash, 
balance in 1, 2 and 3 years, 6 per cent, and have received 
a deposit of $300 to bind the sale ; property sold as a good 
title. J. T. Dyer.

“ Sale approved : Byon & Tracy, Sept. 27, 1889.
“Approved: Julius Lansburgh.”

There was no third person present when Lansburgh signed 
this paper, and one of the disputed questions in this case is 
whether Lansburgh’s approval was unconditional, or upon the 
verbal condition that it was not to bind him until concurred 
in by other parties in interest.

Blout and Clark, each holding a one sixth interest in the 
property, declined to approve the sale to Cochran. The firm 
of Byon & Tracy, owning a one sixth interest, and Henry C. 
Tracy, owning a one sixth interest, were willing to carry out 
the sale as made. Lansburgh, having learned that some of 
the parties in interest refused to acquiesce in the sale, declined 
to convey his share.

Subsequently, on November 14, 1889, Cochran filed a bill 
against Blout and all the parties in interest, seeking to have 
specific performance of the contract of sale made by Dyer and 
approved by Byon & Tracy and Lansburgh. Blout and Clark 
filed answers, alleging that they had not authorized Lansburgh 
or Dyer to make the sale to Cochran, and that they had never 
approved or ratified the same.
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Ryon & Tracy and Henry C. Tracy conveyed their respec­
tive interests in the square to Cochran. Evidence was taken, 
and Cochran, finding that he could not maintain his bill 
against Blout or Clark, dismissed his bill as against them; 
and subsequently, on July 21, 1890, filed the present amended 
bill.

Lansburgh answered, alleging that he had approved the sale. 
with the understanding with Dyer that the latter should ob­
tain the consent of Blout before his own approval should take 
effect. Blout answered, denying the right of Dyer to make 
the sale, and asserting his ignorance of other matters alleged 
in the bill.

James P. Ryon answered that he and Tracy had assigned 
and transferred to Cochran their interests in the trust property 
held by Blout, and expressing his willingness to sign a deed, 
to be executed by Blout, trustee, conveying Lansburgh’s un­
divided one third interest in said square.

Issue was duly joined on these answers, and testimony was 
taken. The case was heard in the special term of the Supreme 
Court of the District of Columbia, and a decree was rendered 
for specific performance by Lansburgh as to his one third 
interest in the square. In the general term, on appeal by 
Lansburgh, the decree of the special term was reversed and 
the bill dismissed. From this decree of the general term 
Cochran appealed to this court.

Mr. Samuel Maddox and Mr. A. S. Worthington for appel­
lant.

Mr. A. B. Duvall and Mr. Leon Tohriner for appellees.

Mr. Justice Shiras, after stating the case, delivered the 
opinion of the court.

In order to be able to enforce specific performance by Lans­
burgh, as prayed for in his amended bill of complaint, Cochran 
Must show that, at the time he made the agreement with 
Dyer, Lansburgh either held himself out as the owner of the

VOL. CLXI—23
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entire square, or as having authority from his coowners to 
sell the whole of it.

It is a conceded fact that Lansburgh was the owner of but 
one third interest in the land concerned, and it is clear that, 
on September 26, 1889, Dyer was aware that there were other 
owners. This appears from the fact that prior to that date 
Dyer reported to Lansburgh that one Holtzman had made a 
proposal to buy a part of the square, and had been told by 
Lansburgh that he was not the sole owner of the property, 
and would have to see others. The fact that the paper given 
by Dyer to Cochran was signed by the former as agent for 
Lansburgh and others was sufficient to show that Dyer was 
aware that Lansburgh was not the sole owner, and was notice 
to Cochran of that fact.

There remains, then, the other alternative. Did Lansburgh 
claim to have authority from his coowners to act for them in 
selling the whole? If he did so, and if Dyer, acting upon 
such a representation, contracted, as agent for the owners, 
with Cochran for a sale of the entire tract, then it may be con­
ceded that Cochran, upon compliance by him with the terms 
of the contract, might, on learning that some of the owners had 
not authorized Lansburgh to sell their interests and refused to be 
bound, hold Lansburgh to make good his representations by 
conveying his individual interest in the land sold.

In his amended bill of complaint Cochran charges that 
Lansburgh claimed to act under authority from the other 
owners in placing the lands in the hands of Dyer for sale. 
Lansburgh, in his answer, denies that he claimed to act for 
the others, and asserts that he fully informed Dyer that he 
would have to secure the approval of the other owners ; that 
Dyer acted upon that information and endeavored vainly to 
procure their assent to the sale, and that his, Lansburgh s, 
approval of the sale was conditional on such assent.

In the issue thus formed as to this question of fact the bur­
den is upon Cochran. He must overcome the responsive 
effect of the sworn answer, and satisfy a court of equity that 
the facts were as alleged by him. And this we think he has 
failed to do.
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The testimony was conflicting, and our examination of it 
leads to the adoption of the conclusion of the Supreme Court 
of the District, and its decree dismissing the bill is accordingly 

Affirmed.

SMITH υ. McKAY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF MASSACHUSETTS.

No. 83. Argued December 20, 1895. — Decided March 2, 1896.

When, in a case appealed from a Circuit Court, the record discloses that 
the defendants below appealed upon the express ground that the court 
erred in taking jurisdiction of the bill and in not dismissing the bill 
for want of jurisdiction, and prayed that their appeal should be allowed, 
and the question of jurisdiction be certified to the Supreme Court, and 
that said appeal was allowed, and the certificate further states that there 
is sent a true copy of so much of the record as is necessary for the de­
termination of the question of jurisdiction, and as part of the record so 
certified is the opinion of the court below, in accordance with which 
defendants’ motion to dismiss the cause for want of jurisdiction was 
denied, it sufficiently shows that the appeal was granted solely upon 
the question of jurisdiction.

When the requisite citizenship of the parties appears, and the subject­
matter is such that the Circuit Court is competent to deal with it, the 
jurisdiction of that court attaches, and whether the court sustains the 
complainant’s prayer for equitable relief, or dismisses the bill with leave 
to bring an action at law, either is a valid exercise of jurisdiction; and if 
any error be committed in the exercise of such jurisdiction, it can only 
be remedied by· an appeal to the Circuit Court of Appeals.

In the Circuit Court of the United States for the District of 
Massachusetts, Gordon McKay, as trustee for the McKay 
Sewing Machine Association, and a citizen of the State of 
Rhode Island, filed a bill of complaint against Frank W. 
Smith and others, citizens of the State of Massachusetts, do­
ing business as copartners in the firm name of Smith, Stough­
ton & Payne. The bill was brought upon a lease between 
said parties, bearing date January 23, 1878, whereby the com­
plainant had granted to the defendants, in consideration of
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rent or license fees, the right to use certain sewing machines 
and other patented devices belonging to the complainant. 
The bill alleged a failure by the defendants to comply with 
the terms of the lease, and prayed for a discovery, accounting, 
payment of rent, and for an injunction restraining the defend­
ants from using the patented machines until they had fully 
paid the amount found to be due.

The defendants filed an answer responding to various alle­
gations of the bill, and averring that the complainant, so far 
as he had any just cause of action, had a plain, adequate, and 
complete remedy at law. Subsequently the defendants filed 
a special motion to dismiss the bill for the alleged reason that 
the complainant had a plain, adequate, and complete remedy 
at law. After argument this motion was denied. The cause 
was heard upon the pleadings and proofs, and at the May 
term, 1889, an accounting was awarded, a master was ap­
pointed, and, on the coming in of his report, on December 22, 
1891, a final decree was rendered that the complainant should 
recover damages in excess of the sum of five thousand dollars 
and cost of suit. From this decree an appeal was taken and 
allowed to this court, and error was assigned to the action of 
the Circuit Court in taking jurisdiction of the bill and in not 
dismissing the same for want of jurisdiction.

Mr. Causten Browne for appellants. Mr. Payson Eliot 
Tucker and Mr. Charles Allen Tayler were on his brief.

Mr. James J. Myers for appellee.

Mr. Justice Shiras, after stating the case, delivered the 
opinion of the court.

The appellants seek to have this court review the action of 
the Circuit Court in entertaining jurisdiction of a bill in equity 
in a case in which, as they allege, it appears that the complain­
ant had a plain, adequate and complete remedy at law.

It is contended on the part of the appellee that we should 
dismiss this appeal, because the question of jurisdiction is not 
properly certified to this court.
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The record discloses that the defendants below appealed 
upon the express ground that the court erred in taking juris­
diction of the bill and in not dismissing the bill for want of 
jurisdiction, and prayed that their appeal should be allowed, 
and the question of jurisdiction be certified to the Supreme 
Court, and that said appeal was allowed. The certificate 
further states that there is sent a true copy of so much of the 
record as is necessary for the determination of the question of 
jurisdiction, and as part of the record so certified is the opin­
ion of the court below, in accordance with which defendants’ 
motion to dismiss the cause for want of jurisdiction was 
denied. It, therefore, appears that the appeal was granted 
solely upon the question of jurisdiction, and this brings the 
case within the rulings in Shields v. Coleman, 157 U. S. 168, 
and In re Lehigh Mining Co., 156 U. S. 322.

It is further contended by the appellee that this appeal 
should be dismissed, because there is no right of appeal to this 
court in such a case as the present one.

The appellants claim that this appeal is within the first 
class under section five of the Judiciary Act of March 3, 1891, 
providing that “in any case in which the question of the juris­
diction of the court is in issue, in such case the question of ju­
risdiction alone shall be certified to the Supreme Court from 
the court below for decision.”

The position of the appellee is that only questions of Fed­
eral jurisdiction can be brought directly here ; that if the Cir­
cuit Court has jurisdiction of the parties and of the matters in 
dispute, the fact that it is contended that it has no jurisdic­
tion on its equity side raises no question of jurisdiction within 
the meaning of the act under which this appeal is taken ; and 
that whether a case has been made out by the plaintiff in 
equity or at law is not a question that puts in issue the juris­
diction of the court in the sense in which that phrase is used 
in the Judiciary Act.

The question thus raised has never been directly decided by 
this court. It did present itself in the case of World’s Colum­
bian Exposition case, 18 U. S. App. 42. That was a case 
in which the Circuit Court of the United States for the North-
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ern District of Illinois had granted, at the suit of the United 
States, an injunction against the World’s Columbian Exposi­
tion, a corporation of the State of Illinois, restraining the 
defendant from opening the exposition grounds or buildings 
to the public on Sunday. From this decree an appeal was 
taken to the Circuit Court of Appeals for the Seventh Circuit, 
and that court, speaking through Chief Justice Fuller, presid­
ing, stated and disposed of the question as follows :

“The appellees have submitted a motion to dismiss the 
appeal upon the grounds that the jurisdiction of the Circuit 
Court was in issue ; that the case involved the construction or 
application of the Constitution of the United States; that the 
constitutionality of laws of the United States was drawn in 
question therein; that therefore the appeal from a final 
decree would lie to the Supreme Court of the United States, 
and not to this court; and hence that this appeal, which is 
from an interlocutory order, cannot be maintained under the 
seventh section of the Judiciary Act of March 3, 1891.

“We do not understand that the power of the Circuit Court 
to hear and determine the cause was denied, but that the appel­
lants contended that the United States had not, by their bill, 
made a case properly cognizable in a court of equity. The 
objection was the want of equity, and not the want of power. 
The jurisdiction of the Circuit Court was, therefore, not in 
issue within the intent and meaning of the act.”

We regard this as a sound exposition of the law, and, applied 
to the case now in hand, it demands a dismissal of the appeal, 
on the ground that the objection was not to the want of power 
in the Circuit Court to entertain the suit, but to the want of 
equity in the complainant’s bill. The appellants’ contention 
in this respect would require us to entertain an appeal from 
the Circuit Court in every case in equity, in which the defend­
ant should choose to file a demurrer to the bill on the ground 
that there was a remedy at law.

When the requisite citizenship of the parties appears, and 
the subject-matter is such that the Circuit Court is competent 
to deal with it, the jurisdiction of that court attaches, and 
whether the court should sustain the complainant’s prayer
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for equitable relief, or should dismiss the bill with leave to 
bring an action at law, either would be a valid exercise of 
jurisdiction. If any error were committed in the exercise 
of such jurisdiction, it could only be remedied by an appeal 
to the Circuit Court of Appeals.

The learned counsel for the appellants claims in his brief 
that the case of Mississippi Mills v. Cohn, 150 U. S. 202, sus­
tains his present contention.

That was an appeal from the Circuit Court of the United 
States for the Western District of Louisiana, under the pro­
visions of the act of February 25, 1889, c. 36, 25 Stat. 693. 
The court below dismissed the complainant’s bill in equity on 
the ground that no relief could be had in equity because, under 
the practice prescribed by a state law, there was a remedy by 
an action at law. But this court held that the jurisdiction of 
Federal courts, sitting as courts of equity, cannot be enlarged 
or diminished by state legislation, and that hence the Circuit 
Court had committed error by allowing a state law to over­
turn the well-settled practice in the Federal court. In the 
condition of the Federal statutes at that time there was no 
Circuit Court of Appeals, and the plaintiff’s remedy, given 
him by the act of February 25, 1889, was by appeal to this 
court. Should such a state of facts again arise the remedy 
would now be by appeal to the Circuit Court of Appeals.

The appeal from the Circuit Court is accordingly
Dismissed.

GRAVES t SALINE COUNTY.

certifícate from the circuit court of appeals for the
SEVENTH CIRCUIT.

No. 610. Submitted December 2, 1895. —Decided March 2,1896.

The defendant in error, a municipal county of Illinois, under authority from 
the State issued its bonds in payment of a subscription to stock in a 
railway company, made upon a condition which was never complied
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with, and which was subsequently waived by the county. It received 
certificates for the stock so subscribed for, and still holds them. It 
paid interest upon its bonds as maturing, and refunded them by an issue 
of new bonds for like amount under legislative authority. Held, that 
the bonds originally issued were binding and subsisting obligations of 
the county, and having been recognized as such by the county authori­
ties by lifting them with new bonds under the refunding act, those fund­
ing bonds were valid and binding obligations upon the county in the 
hands of a bona fide holder for value before maturity.

Where there is a total want of power to subscribe for such stock and to 
issue bonds in payment, a municipality cannot estop itself from raising 
such a defence by admissions, or by issuing securities negotiable in 
form, nor even by receiving and enjoying the proceeds of such bonds.

Where a municipality is empowered to subscribe with or without condi­
tions as it may think fit, and where the conditions are such as it chooses 
to impose, there seems to be no good reason why it may not be com­
petent for such municipality to waive such self-imposed conditions, 
provided, of course, such waiver is by the municipality acting as the 
principal, and not by mere agents or official persons.

This case came into the Circuit Court of Appeals for the 
Seventh Circuit, at October term, 1894, on an appeal from a 
decree of the Circuit Court of the United States for the 
Southern District of Illinois.

The original action was a suit in equity brought in the 
Circuit Court of Saline County, Illinois, by the county of 
Saline as complainant against the treasurer and auditor of 
public accounts of the State of Illinois and the collector 
of taxes and clerk of the county court of Saline County, 
to restrain the levy and collection of the tax required to be 
levied by the said auditor of public accounts of the State of 
Illinois, to pay the interest on one hundred registered refund­
ing bonds of the said county.

Luther R. Graves, one of the holders of such refunding 
bonds, intervened in the Circuit Court of Saline County, and 
had the cause removed to the Circuit Court of the United 
States for the Southern District of Illinois, where the Society 
for Savings, D. B. Wesson, and William Burgoyne, other 
holders of such bonds, also filed intervening petitions. That 
court granted the injunction asked for by the county, and the 
case was then taken by appeal to the Circuit Court of Appeals 
of the Seventh Circuit, and thereupon the latter court certi-
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fied to this court the following statement of facts and ques­
tions for its opinion and instructions :

The appellants were prior to the year 1883 bona fide holders 
for value and before maturity of certain bonds issued by the 
county of Saline to the Belleville and Eldorado Railroad Com­
pany and to the St. Louis and Southeastern Railway Company 
respectively. These bonds ($75,000 in amount to the former 
and $25,000 in amount to the latter company, and bearing 
interest at the rate of eight per centuna per annum, payable 
semi-annually) were issued under authority of acts of the gen­
eral assembly of the State of Illinois, passed in the years 1861 
(Pr. Laws of Illinois, 1861, p. 485) and 1869 (Pr. Laws of 
Illinois, 1869, vol. 3, p. 238) and pursuant to an election duly 
ordered and held according to law on the 9th day of October, 
1869, and in payment of subscriptions to stock in said com­
panies respectively, dated January 15, 1870, duly authorized 
by said election, upon certain conditions, one of which was 
that said railroad should be commenced within one year and 
completed within three years from the date of subscription, 
and another of the conditions was that the St. Louis and 
Southeastern Railway should pass and a depot be established 
within one half-mile of the old court-house in Raleigh, and 
within one half-mile of the church in Galatia.

These bonds to the St. Louis and Southeastern Railway 
Company were dated January 1, 1872, payable twenty years 
after date, with option of paying five years after date, and 
were issued and delivered to that company February 1, 1872, 
and were purchased in open market by the appellants and for 
value and without notice, prior to the year 1876. The rail­
road was never constructed within one half-mile of the old 
court-house in Raleigh, or within one half-mile of the church 
m Galatia, but was constructed in a different direction, and 
the said condition was in no sense complied with, but was 
waived by the board of commissioners of said county after 
July 2, 1870.

The time for the completion of the Belleville and Eldorado 
Railroad was by the board of commissioners of the county of 
Saline after July 2, 1870, extended from time to time and
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until October 20, 1877, and. the bonds were issued and deliv­
ered on the 19th day of April, 1877, being dated March 9,1877, 
and payable twenty years after the 1st day of January, 1873, 
with option of paying five years after date.

The amendment to the constitution of the State of Illinois, 
which went into effect July 2,1870, provided “ no county, city, 
town, township or other municipality shall ever become sub­
scriber to the capital stock of any railroad or private corpora­
tion, or make donations to or loan its credit in aid of such 
corporation; provided, however, that the adoption of this 
article shall not be construed as affecting the right of any 
such municipality to make such subscriptions where the same 
have been authorized, under existing laws, by a vote of the 
people of such municipalities prior to such adoption.”

The bonds issued to the St. Louis and Southeastern Railway 
Company were valid obligations of the county in the hands of 
the appellants under the decisions of the Supreme Court in the 
cases of Insurance Company v. Bruce, 105 U. S. 328, and Ore­
gon v. Jennings, 119 U. S. 74.

The bonds issued to the Belleville and Eldorado Railroad 
Company were void even in the hands of bona fide purchasers 
for value, within the decision of German Savings Bank v. 
Franklin County, 128 U. S. 526.

The bonds to the St. Louis and Southeastern Railway Com­
pany were issued before and those to the Belleville and Eldo­
rado Railroad Company were issued after the decision of the 
Supreme Court of Illinois, in the case of Town of Eagle v. 
Kohn, 84 Illinois, 292, decided in 1876.

The validity of none of these bonds was at any time ques­
tioned by the county of Saline until December 30, 1889, and 
the county had annually paid the interest on all of these bonds 
from the time of their issue until they were exchanged for 
funding bonds of the county as hereinafter stated.

The county of Saline has always retained and now has the 
stock in said railway companies obtained by it for the bonds 
so issued to said railway companies respectively; but such 
stock is now and always has been wholly worthless and of no 
value.
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The general assembly of the State of Illinois, by act ap­
proved February 13, 1865, and by acts amendatory thereto 
approved April 27,1877, and June 4, 1879, enacted as follows 
(Rev. Stat. Illinois, Cothran’s annotated ed. 1881, p. 1119, 2 
Starr & Curtis’s Stats, c. 113, p. 1877) :

“Sec. 1. That in all cases where any county, city, town, 
township, school district or other municipal corporation has 
issued bonds or other evidences of indebtedness for money, or 
has contracted debts, which are the binding, subsisting legal 
obligations of such county, city, town, township, school dis­
trict or other municipal corporation, and the same, or any por­
tion thereof, remain outstanding and unpaid, it shall be lawful 
for the proper corporate authorities of any such county, city, 
town, township, school district or other municipal corporation, 
upon the surrender of any such bonds or other evidences of 
indebtedness, or any number or portion thereof, to issue, in 
lieu or place thereof, to the owners or holders of the same, 
new bonds prepared as hereinafter directed, and for such 
amounts, upon such time, not exceeding twenty years, pay­
able at such place, and bearing such rate of interest, not 
exceeding seven per centum per annum, as may be agreed 
upon with the owners or holders of such outstanding bonds 
or other evidence of indebtedness: Provided^ That bonds 
issued under this act, to mature within five years from their 
date, may bear interest not to exceed eight per cent per annum. 
And it shall also be lawful for the proper corporate authorities 
of any such county, city, town, township, school district or 
other municipal corporation to cause to be thus issued such 
new bonds, and sell the same to raise money to purchase or 
retire any or all of such outstanding bonds or other evidences 
of indebtedness ; the proceeds of the sales of such new bonds 
to be expended, under the direction of the corporate authori­
ties aforesaid, in the purchase or retiring of the outstanding 
bonds or other evidences of indebtedness of such county, city, 
town, township, school district or other municipal corporation, 
and for no other purpose whatever. All bonds or other evi­
dences of indebtedness, issued under the provisions of this act, 
shall show upon their face that they are issued under this act,
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and the purpose for which they are issued, and shall be of uni­
form design and style throughout the state, to be prescribed 
by the state auditor, whose imperative duty it shall be to 
devise and prepare such uniform style and draft adapted to 
the classes of bonds herein provided for, namely, the first class 
to consist of bonds of which only the interest is payable annu­
ally ; the second class to consist of those of which the interest 
and five per centum of the principal are to be paid annually ; 
and the third class to consist of a graduated series, the first 
grade made payable, principal and interest, at the end of one 
year from the date of issue ; the second at the end of two 
years, and thus to the end of the series, the class to be issued 
being at the option of the legal voters expressed as herein pro­
vided. In any case, the new bonds, or other evidences of 
indebtedness, authorized to be issued by this act, shall not be 
for a greater sum in the aggregate, than the principal and 
accrued or earned interest unpaid of such outstanding bonds or 
other evidences of indebtedness. And when such new bonds or 
other evidences of indebtedness shall have been issued, in order 
to be placed on the market and sold to obtain proceeds with 
which to retire outstanding bonds or other evidences of indebt­
edness, it shall be the duty of the state auditor, on the request 
of the corporate authorities issuing them, and at the expense 
of the corporation in whose behalf the issue is thus made, to 
negotiate the same, at not less than par value, and on the best 
terms which can be obtained : Provided, always, That any 
such county, city, town, township, school district or other mu­
nicipal corporation issuing bonds under the provisions of this 
act, may, through its corporate authorities duly authorized, ne­
gotiate, sell or dispose of said bonds, or any part thereof, at 
not less than their par value, without the intervention of the 
auditor of state : And provided further, That no new bonds 
or other evidences of indebtedness shall be issued under 
this act, unless the same shall be first authorized, as hereinafter 
provided by a vote of a majority of the legal voters of such 
county, city, town, township, school district or other municipal 
corporation voting at some general election, or special election 
held for that purpose.”
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Under and by virtue of this provision of law the board of 
commissioners of the county of Saline duly ordered an elec­
tion to determine the question of issuing the bonds of the 
county for the purpose of paying and redeeming the bonds 
above stated issued to the St. Louis and Southeastern Railway 
Company and to the Belleville and Eldorado Railroad Com­
pany and to another railway company, respectively, and at 
such election duly held according to law on the 6th day of 
November, 1883, a majority of the legal voters of the county 
of Saline voting at such election voted in favor of such propo­
sition. On the 15th day of November, 1883, the board of com­
missioners of the county, by order duly made and entered, 
ordered in compliance with such vote that one hundred 
and ninety-five bonds of said county, of $1000 each, be issued 
to take up and pay off the said bonds so issued to the St. 
Louis and Southeastern Railway Company, the Belleville and 
Eldorado Railroad Company and said other company; and 
the duly constituted officers of 'said county thereafter, on the 
1st day of July, 1885, issued the bonds of said county in strict 
conformity with said act, to the amount in the aggregate of 
$100,000, to take up and pay off the said bonds so issued 
to the St. Louis and Southeastern Railway Company and 
to the Belleville and Eldorado Railroad Company, each of 
said bonds being of the tenor and effect following:

“ United States of America. $1000.
“ State of Illinois, county of Saline, funding bond, issued under 
the act of 1865, as amended April 27, 1877, and June 4, 1879.

“ Twenty years after date, for value received, the county of 
Saline promises to pay to the bearer hereof, the sum of $1000 
in lawful money of the United States, at the office of the 
treasurer of the State of Illinois, in the city of New York, 
with interest at the rate of six per cent per annum, payable 
annually, as shown by and upon the surrender of the annexed 
coupons, as they severally become due, reserving, however, 
the right to redeem this bond at any time after five years 
from date.

“This bond is one of a series of 195 of like tenor, issued
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for the purpose of funding and retiring certain binding, sub­
sisting, legal obligations of said county, which remain out­
standing and unpaid, under the provisions of an act of the 
general assembly of the State of Illinois, entitled ‘An act 
to enable counties, cities, towns, townships, school districts 
and other municipal corporations to fund, retire and purchase 
their outstanding bonds, and other evidences of indebtedness, 
and provide for the registration of new bonds, or other evi­
dences of indebtedness, in the office of the auditor of public 
accounts,’ approved February 13, 1865, and acts amendatory 
thereto, approved April 27, 1877, and June 4, 1879, and in 
pursuance of a vote of the majority of the legal voters of 
said county, voting at an election legally called, under said 
act, the 6th of November, 1883.

“We hereby certify that all requirements of said acts have 
been fully complied with in the issue thereof.

“ In testimony whereof, we, the undersigned officers of said 
county, being duly authorized to execute this obligation on its 
behalf, have hereunto set our signatures this 1st day of July, 
A.D. 1885.

“W. G. Frith,
“ Chairman of the County Board.

“ [seal.] W. E. Burnett, County Clerk.”

Each of said bonds was duly registered according to law 
with the auditor of the State of Illinois, who endorsed upon 
each of said bonds the following :

“ State of Illinois. $1000.
“ Saline County Bond.

“ Date of bond, July 1, 1885. Payable twenty years after 
date. Redeemable five years after date. Interest payable 
July 1, annually. Principal and interest payable at the office 
of the State treasurer of the State of Illinois, in the city of 
New York, and State of New York.

“Auditor’s Office, Illinois,
“ Springfield, Yow. 23<7, 1885.

“I, Charles P. Swigert, auditor of public accounts of the



GRAVES v. SALINE COUNTY. 367

Statement of the Case.

State of Illinois, do hereby certify that the within bond has 
been registered in this office this day, pursuant to the provi­
sions of an act entitled ‘An act to enable counties, cities, 
towns, townships, school districts and other municipal cor­
porations to fund, retire and purchase their outstanding bonds 
and other evidences of indebtedness, and to provide for the 
registration of new bonds, or other evidences of indebtedness, 
in the office of the auditor of public accounts,’ approved 
February 13, 1865, and acts amendatory thereto, approved 
April 27, 1877, and June 4, 1879.

“ I further certify, that the aggregate equalized valuation 
of property assessed for taxation in said county for the year 
1885, were certified to this office as follows :

“ Real estate, $1,362,931. Personal property, $477,340.
“In testimony whereof, I have hereunto subscribed my 

name, and affixed the seal of my office, the day and year 
aforesaid.

“ [seal.] ' Charles P. Swigert,
((Auditor Public Accounts.”

The county of Saline appointed an agent to solicit the 
exchange of bonds, and obtained from the appellants and 
cancelled the old bonds respectively held by them, and issued 
to them the funding bonds in lieu thereof. The county of 
Saline thereafter, until the year 1890, paid the annual interest 
on such new issue of bonds.

Upon these facts the questions certified were as follows:
“ First. Is the county of Saline estopped by the recital in 

the funding bonds to assert that the bonds issued to the St. 
Louis and Southeastern Railway Company, and to the Belle­
ville and Eldorado Railroad Company, respectively, and for 
which the funding bonds were exchanged, were not binding, 
subsisting legal obligations of said county?

“ Second. Are the funding bonds so issued by the county 
of Saline legal, valid and binding obligations upon said county 
in the hands of a bona fide holder for value before maturity ?

“ Third. If the court should be of opinion that the funding 
bonds are invalid, would it be competent for the court in this
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cause, which is a suit in equity instituted by the county of 
Saline to restrain officers of the law from levying and collect­
ing a tax as required by law to pay the interest upon the 
funding bonds, to grant the relief asked only upon condition 
that the county of Saline pay to the holders the amount of 
the valid bonds issued to the St. Louis and Southeastern 
Railway Company which were exchanged for the funding 
bonds ?”

Mr. George A. Sanders and Mr. William R. Rowers for 
Graves, appellant.

Mr. Thomas C. Mather, Mr. James A. Connolly, and Mr. 
John C. Mathis, for Wesson and others, appellants.

Mr. Samuel P. Wheeler and Mr. W. H. Boyer for appellee.

Mr. Justice Shibas, after stating the case, delivered the 
opinion of the court.

Under the authority of certain acts of the general assembly 
of the State of Illinois, and in pursuance of an election duly 
ordered and held according to law, and in payment of a sub­
scription to stock in the St. Louis and Southeastern Railway 
Company, the county of Saline issued bonds to the amount of 
$25,000, bearing interest at the rate of eight per cent, to the 
said railway company, bearing date January 1, 1872, payable 
twenty years after date. These bonds were delivered to the 
railway company February 1, 1872, and were purchased in 
open market by the appellants, for value and without notice 
of any defence, prior to the year 1876.

The contract of subscription contained a condition that the 
said St. Louis and Southeastern Railway should pass and a 
depot be established within one half-mile of the old court­
house in Raleigh and within one half-mile of the church in 
Galatia. The railroad was not constructed within the pre­
scribed limits, but was constructed in said county in a dif­
ferent direction, and compliance with the said condition was 
waived by the board of commissioners of said county.
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By the seventh section of the act of April 16, 1869, it is 
provided that “ any county, township, city or town shall have 
the right, when making any subscription or donation to any 
railroad company, to prescribe the conditions upon which 
such bonds and subscriptions or donations shall be made, and 
such bonds, subscriptions or donations shall not be valid and 
binding until such conditions precedent shall have been com­
plied with.”

The constitution of Illinois, which took effect July 2, 1870, 
provides as follows: “No county, city, town, township or 
other municipality shall ever become subscribers to the capi­
tal stock of any railroad or private corporation, or make 
donation to or loan its credit in aid of such corporation : 
Provided, however, That the adoption of this article shall not 
be construed as affecting the right of any such municipality 
to make such subscriptions where the same have been author­
ized, under existing laws, by a vote of the people of such 
municipalities prior to such adoption.”

Such an election was held by the people of Saline County 
on October 9, 1868 ; and the subscription was made Janu­
ary 15, 1870.

The validity of these bonds so issued to the St. Louis and 
Southeastern Railway Company was continually recognized 
by the county of Saline by the payment of interest thereon and 
by the refunding of the same into new bonds of the county in 
July, 1885 ; and the said county has always retained and now 
has the stock in said railway company.

This state of facts brings the case, as respects the bonds 
originally issued to the St. Louis and Southeastern Railway 
Company, clearly within the decision of this court in the pre­
cisely similar case of Insurance Co. v. Pruce, 105 U. S. 328, 
331, and where, per Mr. Justice Harlan, it was said :

“The statute did not make it obligatory on the town to 
impose conditions upon the performance of which its liability 
should depend. It conferred simply the right to do so, leav­
ing the town at liberty to prescribe conditions or to make an 
unconditional subscription. Consistently with the statute the 
town could issue and deliver bonds for the subscription in

VOL. CLXI—24
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advance of the construction of any part of the road. But 
when conditions were prescribed, good faith and the obliga­
tions which everywhere arise out of negotiable securities 
required — if the town intended to rely upon them — that the 
public, who were expected to buy the bonds or to advance 
money upon them, should be informed by their recitals that 
the town had exercised its statutory right to impose condi­
tions upon its liability. The officers both of the town and the 
railroad company knew, however, that bonds could not be 
negotiated in the market had their recitals disclosed the fact 
that payment depended upon conditions thereafter to be ful­
filled by the railroad corporation. To the end, therefore, that 
money might be raised for the construction of the proposed 
road, or in reliance upon the performance by the railroad 
company of the conditions imposed, the constituted authorities 
of the town, and the officers or agents of the company, co­
operated in putting out bonds negotiable in form, and with 
recitals that gave no intimation even that the subscription 
was conditional. The fact that conditions had been prescribed 
was omitted in recitals full of everything necessary to induce 
the public to buy the bonds. The statement, on the face of 
the bonds, that they were issued by virtue of the statutes of 
April 15, 1869, and April 16, 1869 — the first of which con­
tains an absolute requirement that the bonds be issued and de­
livered upon the subscription being voted, while the second 
gives the right, but does not make it imperative, to impose 
conditions — and the further statement that the people had 
voted for subscription and to issue bonds therefor, fairly im­
ported that nothing remained to be done in order to make 
the bonds binding obligations upon the town in the hands of 
bona fide purchasers. Under these circumstances, the town, 
by every principle of justice, is estopped, as against a bona fide 
holder, to plead conditions, the existence of which was with­
held from the public, either to facilitate the negotiation of the 
bonds in the markets of the country, or because it had full 
confidence that the railroad company would meet the pre­
scribed conditions. It should not now be heard to make a 
defence inconsistent with the representations contained in the
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recitals upon its bonds, or upon the ground that the condi­
tions imposed, of which purchasers had no notice, have not 
been performed.”

Similar conclusions were reached in the case of Oregon v. 
Jennings, 119 U. S. 74, where, citing Insurance Co. v. Bruce, 
it was held that bonds issued by the town of Oregon, a munic­
ipal corporation of the State of Illinois, in compliance with a 
vote of the people held prior to the adoption of the Illinois 
constitution of 1870, in pursuance of a law providing therefor, 
were valid, although a condition as to the completion of the 
road was not complied with, because the recitals in the bonds 
were made by officers entrusted under the statute with the 
duty of determining whether the condition had been complied 
with, and the town was thereby estopped from asserting the 
contrary. The doctrine of the case of County of Jasper v. 
Ballou, 103 U. S. 745, is applicable. There it was held in a 
case arising, like this one, in the State of Illinois, that when 
the people of a county, at an election held under a refunding 
act, voted to issue new bonds to exchange for old ones, such 
a vote recognized the original bonds as binding and subsisting 
obligations, and that the county was therefore estopped from 
setting up that they were invalid because voted for at an election 
called by the board of supervisors instead of by the county court, 
and that where, at an election held according to law, the peo­
ple of a county authorized their proper representatives to treat 
certain outstanding county obligations as properly authorized 
by law for the purpose of settling with the holders, and the 
settlement has been made, the validity of the obligations can 
be no longer questioned. There, as here, there was lawful 
power in the county to issue the original bonds, but there 
was an irregularity in the election, it having been called for 
by the wrong officers.

Applying these cases to the present one, we conclude that 
under the facts contained in the statement the bonds issued 
to the St. Louis and Southern Railway Company in July, 
1872, were binding and subsisting obligations of Saline 
County, and having been recognized as such by the county 
authorities in 1885, by lifting them with new bonds under the
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refunding act, the second question put to us by the Circuit 
Court of Appeals must, as respects said new bonds, be 
answered in the affirmative.

The history of the bonds originally issued to the Belleville 
and Eldorado Railroad Company is somewhat different. These 
bonds were issued and delivered on April 19, 1877, after the 
decision of the Supreme Court of Illinois in the case of the 
Town of Eagle v. Kohn, 84 Illinois, 292. The nature and effect 
of that decision were thus dèscribed in the case of German 
Savings Bank v. Franklin County, 128 U. S. 526, 538 :

“That was a suit against the town of Eagle, brought by 
innocent holders for value, to recover on coupons cut from 
bonds issued by the town to a railroad company, December 1, 
1870, in payment of a subscription to stock in pursuance of a 
vote of the people of the town had November 2, 1869. In 
that vote certain conditions as to time had been prescribed, 
upon which the bonds should be issued. Those conditions 
had not been complied with. The question arose in the case 
whether the declaration of the statute, that the bonds should 
not be valid and binding until such conditions precedent 
should have been complied with, was to be confined, in its 
operation, to the railroad company to which the bonds should 
have been issued, or whether it extended to innocent holders 
for value. The court held that although the statute did not 
declare that the bonds should be void, its declaration that they 
should not be valid and binding until the conditions precedent 
should have been complied with was an imperative and per­
emptory declaration that the bonds should not be valid and 
binding until the conditions named should have been com­
plied with, even in the hands of innocent holders without 
notice ; and it declared the bonds to be invalid in the hands 
of the plaintiffs. This interpretation of section 7 of the act 
of April 16, 1869, accompanied all bonds subsequently issued 
into the hands of whoever took them, whether a Iona fide 
holder or not. This court must recognize this decision of the 
Supreme Court of Illinois as an authoritative construction o 
the statute made before the bonds were issued, and to be 
followed by this court.”
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If the present case stood only on the footing of the original 
conditional contract of subscription we would be compelled 
to follow the holding of the Supreme Court of Illinois, and to 
hold that the original bonds were uncollectible even by inno­
cent holders. But we have here an additional feature, not 
present in the case of German Savings Bank v. .Franklin 
County, or in the case of Town of Bogle v. Kohn, and that 
is found in the fact that in the year 1885, in pursuance of the 
Illinois funding bond act, approved February 13, 1865, as 
amended by acts approved April 27, 1877, and June 4, 1879, 
(Laws of Illinois, 1879, p. 229,) and in pursuance of a vote of 
a majority of the legal voters of Saline County as prescribed 
in said statutes, new bonds were issued and registered in 
manner as directed in the law, and were delivered to the 
holders of the original bonds, which latter were surrendered 
and cancelled. The county of Saline thereafter, until the 
year 1890, paid the annual interest on such new issue of 
bonds.

While it is true that the mere exchange of new bonds for 
old ones and the payment of interest on the former by the 
county authorities would not estop the county from challeng­
ing the validity of the new as well as that of the old bonds, 
yet we think it was competent for the county, in such a state 
of facts as here existed, by a vote of its people, to waive the 
condition attached to the original subscription and to estop 
itself from declining to be bound by the new negotiable secur­
ities. It must be admitted, as well-settled law, that where 
there is a total want of power to subscribe for stock and to 
issue bonds in payment, a municipality cannot estop itself 
from raising such a defence by admissions, or by issuing secur­
ities negotiable in form, nor even by receiving and enjoying 
the proceeds of such bonds. So, too, it may be admitted that, 
even where the power to subscribe for stock and to issue 
bonds in payment was validly granted, yet where the right 
to exercise the power has been subjected to conditions pre­
scribed by the legislature, the municipality cannot dispense 
with or waive such conditions.

But where the municipality is empowered to subscribe with
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or without conditions as it may think fit, and where the con­
ditions are such as it chooses to impose, there seems to be no 
good reason why it may not be competent for such municipal­
ity to waive such self-imposed conditions, provided, of course, 
such waiver is by the municipality acting as the principal, and 
not by mere agents or official persons. Such was the present 
case. The subscription was made on condition that the rail­
road should be commenced within one year and completed 
within three years from the date of the subscription, and it 
may be, under the doctrine of Town of .Eagle v. Kohn^ that 
the action of the board of commissioners in extending the 
period for commencing and finishing the railroad would not 
relieve the company from the condition, nor avail to estop 
the county as against bona fide holders of the bonds. But 
when, in pursuance of the funding laws, the question whether 
the outstanding original bonds issued to the Belleville and 
Eldorado Railroad Company should be refunded in new bonds 
was submitted to the same constituent body that authorized 
the original issue, and when, in accordance with the vote so 
taken, and in formal compliance with the other directions of 
the funding laws, negotiable securities were issued and deliv­
ered in payment of the outstanding bonds, we know of no 
principle of law which forbids the county of Saline from such 
honorable discharge of its liabilities in the hands of innocent 
holders. Such action on the part of the legal voters of Saline 
County may well be regarded as a declaration that there had 
been, by the actual construction of the railroad and the deliv­
ery of the stock, a substantial compliance with the original con­
ditions. After such deliberate action, it is now too late for 
Saline County to seek the aid of a court of equity to enable it 
to avoid its contracts made in pursuance of a legislative grant 
of power, and the consideration of which has been received. 
In equity, time is usually not of the essence of the contract, and 
is never regarded as such when the contract has been fully 
executed, without objection. It may be fairly said that, while 
a municipal corporation may not ratify a contract into which 
it had no power to enter, and may not waive a condition put 
by the legislature upon the exercise of a given power, yet it



SPALDING v. MASON. 375

Statement of the Case.

may well waive a condition made by itself and not a condition 
upon the exercise of the power. Such a waiver is not an 
attempt to ratify a void contract, but is rather an admission 
that the condition has been complied with in an equitable 
sense.

If these views are sound in respect to the bonds issued to 
the Belleville and Eldorado Railroad Company they apply 
with stronger reason to the bonds issued to the St. Louis and 
Southeastern Railway Company, because the subscription to 
the stock of the latter company and the issue of bonds in pay­
ment took place before the decision of the case of The Town of 
Eagle v. Kohn, and in circumstances, as we have seen, that 
rendered those bonds valid independently of the subsequent 
vote by Saline County to refund.

We, therefore, answer the second question put to us by the 
Circuit Court of Appeals in the affirmative, and this ren­
ders a formal answer to the other questions unnecessary.

SPALDING v. MASON.

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.

No. 56. Argued April 25, 26,1895. — Decided March 2,1896.

An interlocutory order or decree of the Supreme Court of the District of 
Columbia at special term may be reviewed by the general term on appeal, 
without awaiting a final determination of the cause ; and, on appeal to 
this court from the final decree at general term, the entire record is 
brought up for review.

After a critical examination of the record, the court, on the facts, finds that 
the contract which forms the subject of controversy in this suit is a valid 
contract, and directs judgment for the defendant in error for the princi­
pal sum which it finds to be due him, but orders a correction to be made 
in the calculation of interest by the court below.

Mason filed his bill in equity in the Supreme Court of the 
District of Columbia for a discovery and an accounting by 
Harvey Spalding as to certain fees collected by the defendant,
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in which Mason claimed a one fourth interest. The persons 
joined with Spalding in this court are the sureties upon an 
appeal bond given by Spalding at the general term, upon the 
affirmance of a judgment in favor of Mason, having entered 
judgment against all the parties who executed the appeal 
bond.

The interest in question was acquired by Mason under an 
agreement between himself and Spalding, executed June 3, 
1880, which recited that Spalding had on hand about 1700 
claims (and expected to receive enough more to make up 
4000 claims) for moneys which was believed would be due 
from the government to postmasters and late postmasters 
upon a readjustment of salaries under the provisions of an 
act approved June 12, 1866, and was in need of funds to 
prosecute said claims and to urge the passage of bills then 
pending in Congress looking to their settlement. By the 
agreement Spalding sold to Mason for the consideration of 
$2500, payable in instalments, a one fourth interest in the 
fees to be collected from said claims, “ free from charges for 
expenses in prosecuting said claims to collection,” and Spald­
ing agreed to obtain as many claims as he could secure in 
addition to those referred to in the contract as on hand or 
expected to be acquired.

The Congressional bills alluded to in the agreement failed 
of passage, but at the next Congress an act was passed and 
was approved March 3, 1883, which was similar to one of said 
bills which had failed of passage at the preceding Congress, 
“except two unimportant verbal alterations, with a proviso 
added as to the manner of application for readjustment of 
salaries thereunder and the manner of payment thereof.”

The bill averred that defendant had collected a large sum of 
money as fees upon the claims in question and was largely 
indebted to complainant on account thereof, but that he had 
failed and refused to render a statement of the amount of the 
fees collected, and, in substance, the bill also averred that the 
defendant Spalding was liable to account to complainant not 
only for fees received by him from the four thousand claims 
referred to in the agreement as on hand and expected to be
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Obtained, but for all fees received by *him from, claimants 
whose rights depended upon the act of 1866 and the act 
of 1883.

In his answer Spalding averred that at the time of the nego­
tiation for the sale to Mason of an interest in his business he 
had in his possession, and so informed Mason, lists of the 
names of some 7500 postmasters, who he was satisfied were 
embraced by the provisions of the bills then pending in the 
respective houses of Congress. He alleged, in substance, that 
upon the defeat of the House bill on January 17, 1881, the 
rights of Mason under the contract of June 3, 1880, ceased, 
and a new and oral contract was entered into between them, 
by which in consideration of his (Spalding’s) agreement to 
make renewed efforts to procure favorable legislation and 
secure the collection of the claims in question, and the reten­
tion by complainant of an interest in the claims covered by 
the prior contract, complainant agreed to share in future ex­
penses and make advances of money for such purposes ; and 
it was averred that in consequence of such renewed efforts on 
defendant’s part the act of March 3, 1883, became law. He 
alleged that Mason failed to keep his agreement in respect to 
advances, and for that reason, in September, 1882, he (Spald­
ing) terminated the contract between them by notice to him, 
but that in consideration of the $2500 paid under the first con­
tract he promised to pay Mason in case of eventual success ten 
thousand dollars, and it was averred that since said date he 
had conducted his business upon that footing.

The answer also alleged : “ That besides the 1700 claims in 
defendant’s hands on the 3d of June, 1880, he had received by 
the 17th of January, 1881, some 500 ; and also between the 
latter date and March 3, 1883, he had procured enough more 
of these to make in all 4208, all of these being included in 
the list of 7500 first above mentioned.” It was charged that 
in administering the act of March 3, 1883, the Postmaster 
General adopted a construction of that act and of the act of 
1866 which was’ entirely different from the construction of 
the act of 1866 assumed by complainant and defendant when 
entering into the contract of June 3, 1880, and from that
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entertained by déferlant when making up said list of 7500 
persons who it was supposed would be entitled to claim 
relief. He averred that the effect of the construction given 
to the act of 1883 by the Postmaster General was not only to 
defeat claims mentioned in said list, but to create a class of 
new claims not contemplated at the time he made his original 
contract with Mason.

It was also averred that, in consequence of the new claim­
ants whose rights arose solely from this new construction, 
defendant, subsequent to July, 1883, adapted his business 
thereto, and secured 20,000 cases of postmasters other than 
those who were upon the list of 7500 cases, or who had been 
thought of as having claims under the act aforesaid at any 
time before the month of May, 1883.

The answer concluded with a statement as to the fees' col­
lected from the 4208 claims, (out of the list of 7500,) etc., and 
averred that he (Spalding) had been put to an expense of 
about ten per cent in collecting said fees by reason of a pro­
viso in the act of 1883 requiring payments to be made directly 
to the claimants, and denied “that excepting what may be 
due to the complainant upon the above statement after deduct­
ing therefrom what he has already received thereabouts, any 
debt is or will at any time be due to the said complainant by 
this defendant because of the contract of June 3, 1880, and 
subsequent dealing between the parties thereto.”

An additional answer was subsequently filed giving a more 
detailed account of the receipts, etc., in connection with all 
the claims. Various sums were also set out claimed to have 
been expended after January 17, 1881 — the date of the 
alleged new and oral contract — for clerk hire, printing, office 
rent, postage, discounts, interest, etc., in prosecuting the busi­
ness. It was specifically stated that “this statement does 
not include the ten per cent expended as in the original 
answer stated to collect fees that had been received.”

Issue was joined by the replication of complainant, and evi­
dence was taken in the cause. Upon the hearing, the court, 
on March 23, 1888, entered a decree which substantially re­
jected the complainant’s demand for a right to share in any
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other fees than those resulting from such claims as were 
included in the list of 7500 cases referred to in the answer, 
and contemplated and considered by the parties at the time 
the contract was made.

It adjudged in favor of the complainant that he was entitled 
to one fourth of each and every fee which had been collected 
or might thereafter be collected upon claims included in 
the list aforesaid, and that he was not chargeable with any 
part of the expenses of the business of securing and prosecut­
ing such claims. The cause was referred to an auditor to state 
an account upon this basis. From this decree an appeal was 
taken by the complainant to the general term, and, on Janu­
ary 23, 1889, that tribunal affirmed the decree of the special 
term, and remanded the cause for further proceedings in ac­
cordance therewith. The opinion of the general term is 
reported in 18 Dist. Col. 115.

The hearing before the auditor was then proceeded with. 
He reported that Mason was entitled to share in the fees 
received by Spalding, as well from claims which had been 
forwarded to him by attorneys as in claims that had been re­
ceived directly from claimants.

He also held that certain claims designated by half num­
bers, that were entered in a book which purported to contain 
the list of the 7500 cases heretofore referred to, constituted 
part of the said list of 7500 cases, and that complainant was 
entitled to share in the fees derived from said claims. He 
allowed deductions made by Spalding for bank discounts on 
collections of drafts for fees, as also sums paid attorneys for 
collecting fees, upon the theory that such charges were not 
expenses for securing and prosecuting the claims, which latter 
claim had been rejected by the court ; but he declined to al­
low a claim made by defendant for a deduction of twenty per 
cent from complainant’s share, for alleged expenses in collect­
ing fees, on the ground that the same had not been sufficiently 
proven. Other matters included in the report are not in con­
troversy in this court.

Exceptions were filed to the auditor’s report on behalf of 
both parties.
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Upon the amount found due by the auditor, as Mason’s 
share of fees collected in accordance with the decree of refer­
ence, the auditor allowed interest as follows : He took the sum 
total of fees collected in each month and awarded interest to 
run from the beginning of the succeeding month, and on the 
payments made by Spalding to Mason on account of fees, he 
allowed interest from the date of payment.

The court, at the special term, overruled all of the excep­
tions, and approved and confirmed the report of the auditor, 
and entered judgment in favor of complainant for the sum of 
$16,304.82 (being the principal sum of $13,669.11, and inter­
est to date of decree). The court also reserved the right to 
complainant to apply thereafter in this suit for an accounting 
as to fees which might subsequently be collected from claims 
■embraced in the list of 7500, these being the only claims in 
which Mason was adjudged to have an interest.

On appeal the general term modified the judgment as to 
interest by providing that the interest on the principal sum 
should commence from August 9, 1887, the date of the de­
mand by Mason for an accounting ; set aside the reservation 
■of a right in favor of complainant to apply in this action for 
a further accounting, and entered a decree for the amount 
found due against the defendant Spalding and the sureties on 
his bond for appeal. The cause was then brought here by 
appeal.

Mr. W. Willoughby for appellants.

Mr. W. L. Cole for appellee.

Mr. Justice White, after stating the case, delivered the 
opinion of the court.

A preliminary objection has been advanced on behalf of the 
appellee against a review of the first judgment rendered by 
the general term, which determined the principles upon which 
the account was to be taken by the auditor. It is claimed 
that the appellants are concluded by the failure of the then 
defendant Harvey Spalding to appeal from the decree of the
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special term, when an appeal had been taken by the com­
plainant.

Section 772 of the Revised Statutes, relating to the District 
of Columbia, provides as follows :

“ Any party aggrieved by any order, judgment or decree, 
made or pronounced at any special term, may, if the same 
involve the merits of the action or proceeding, appeal there­
from to the general term of the Supreme Court, and upon 
such appeal the general term shall review such order, judg­
ment or decree, and affirm, reverse or modify the same, as 
shall be just.”

This section does not in terms confine the right of appeal 
from the special to the general term to merely final orders or 
final decrees in a cause. An interlocutory order or decree 
which involves the merits may be reviewed by the general 
term upon the appeal of a dissatisfied party without awaiting 
a final determination of the cause. It is not made obligatory 
upon a dissatisfied party to appeal, because the other party 
has done so ; and we are of opinion that, upon an appeal to 
this court from a final decree of the general term (Rev. Stat. 
§ 705) the entire record is brought up for review. Hitz v. 
Jenks, 123 Ü. S. 297 ; District of Columbia v. Me Blair, 124 
U. S. 320 ; Grant v. Phœnix Mutual Life Ins. Co., 121 U. S. 
105.

The errors specified in the brief of counsel are fifteen in 
number. The first six and number thirteen attack the cor­
rectness of the decision holding that the complainant was 
entitled to recover his proportion of the fees collected upon 
claims embraced in the list of 7500 referred to in the answer. 
Assignment seven covers the second exception taken to the 
report of the auditor; assignments eight and nine question 
the correctness of the finding “that the complainant is not 
chargeable with any part of the expenses of the business of 
securing and prosecuting” the claims contained in said list 
of 7500 cases; the tenth and eleventh assignments of error 
cover the fourth exception to the auditor’s report ; and the 
twelfth assignment alleges error in the allowance of interest.

Before taking up, for detailed examination, these assign-
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merits of error, it will be necessary to consider the claims 
which the defendant Spalding represented at the time of the 
execution of the contract of June 3, 1880, and his construc­
tion of the rights of the claimants.

We quote the following statement from the brief of his 
counsel :

“ Under the provisions of the act of June 22, 1854, c. 61, 
10 Stat. 298, postmasters were paid for their services by com­
missions on the postage collected at their respective offices, 
which commissions were adjusted by the Auditor of the Post 
Office Department upon the returns for each quarter after the 
said returns had been made by the postmaster and received by 
the Department.

“By the act of July 1, 1864, c. 196, 13 Stat. 335, a com­
plete change was made in the mode of regulating the compen­
sation of postmasters. A salary system was adopted instead 
of the commission system. The salaries were fixed for two 
years in advance upon the basis of the business of the past two 
years, that is, the commissions upon the business of the past 
two years were computed at the rate fixed by the act of 1854, 
and the sum thus arrived at was made the fixed salary of the 
office for the ensuing two years, a readjustment of the salaries 
of every post office to be made upon this basis every two 
years.”

Under the provisions of the act of 1864 it necessarily fol­
lowed that where the business of an office rapidly increased 
the compensation earned by the postmaster fell below what 
he would have received if his pay had been calculated by 
commissions as under the act of 1854. It also followed that 
if the business of the office fell off, the incumbent might receive 
a larger compensation than he would have been entitled to 
under the previous act. The act of June 12, 1866, c. 114, 14 
Stat. 59, directed the Postmaster General to readjust salaries 
of postmasters when the quarterly returns showed that the 
salary allowed the postmaster was ten per cent less than it 
would have been had the provision of the act of 1864 con­
tinued in force. The claims which Spalding was prosecuting 
resulted from this act of 1866, and the reason for their prose-
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cution before Congress was the fact that the Postmaster Gen­
eral had not made a readjustment, and that this court had 
decided in January, 1878, that the Court of Claims had no 
jurisdiction to enter a judgment for any amount in favor of 
such claimants until after the Postmaster General had read­
justed the salaries.

By an act approved March 3, 1883, c. 119, 22 Stat. 487, it 
was provided :

“ That the Postmaster General be, and he is hereby, author­
ized and directed to readjust the salaries of all postmasters 
and late postmasters of the third, fourth and fifth classes, 
under the classification provided for in the act of July first, 
eighteen hundred and sixty-four, whose salaries have not here­
tofore been readjusted under the terms of section eight of the 
act of June twelfth, eighteen hundred and sixty-six, who made 
sworn returns of receipts and business for readjustment of sal­
ary to the Postmaster General, the First Assistant Postmaster 
General or the Third Assistant Postmaster General, or who 
made quarterly returns in conformity to the then existing 
laws and regulations, showing that the salary allowed was ten 
per centum less than it would have been upon the basis of com­
missions under the act of June twelfth, eighteen hundred and 
sixty-six, and to date from the beginning of the quarter suc­
ceeding that in which such sworn returns of receipts and busi­
ness or quarterly returns were made : Provided, That every 
readjustment of salary under this act shall be upon a written 
application signed by the postmaster or late postmaster or 
legal representative entitled to said readjustment; and that 
each payment shall be by warrant or check on the Treasurer 
or some Assistant Treasurer of the United States, made pay­
able to the order of said applicant, and forwarded, by mail, to 
him at the post office within whose delivery he resides, and 
which address shall be set forth in the application above pro­
vided for.”

Except as to one or two immaterial verbal alterations, 
this act of 1883 was similar to House bill 3981, mentioned 
m the contract between complainant and defendant, and 
■which failed to pass, January 17, 1881, except that the House
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bill did not embody the proviso found at the end of the act 
of 1883.

In making up the list of 7500 cases referred to, Spalding 
had construed the act of 1866 — as he subsequently did the 
act of 1883 — as entitling the claimants embraced in said list 
to a sum equal to the difference between the amount of any 
salary which, during a particular term, they had received, 
and the sum which they would have received, had they been 
paid commissions on the business done in the office at the 
rate prescribed by the act of 1854. The Postmaster Gen­
eral, in May, 1883 — and his opinion was concurred in by the 
Attorney General in February, 1884 — construed the act of 
1883 in connection with the act of 1866 in a different man­
ner. It is unnecessary for the purpose of this opinion to 
state or discuss the particulars in which the construction of 
the Postmaster General differed from that adopted by Spald­
ing, or to indicate in any way which construction was correct. 
It is unquestioned, however, that the operation of the construc­
tion by the Postmaster General was that many of the persons 
whose claims were embraced in the list of 7500 cases referred 
to in the contract of June 3, 1880, were excluded from receiv­
ing any additional pay, and that rights arose in favor of others 
who were not supposed by Spalding to have claims at the time 
he prepared the list. Mason asserted a right to participate 
not only in the fees collected from the claims embraced in the 
list of 7500, but also in all other claims obtained by Spalding 
after the passage of the act of 1883. The general term, how­
ever, decided adversely to the contention of the. complainant, 
and held that his share in fees was limited to cases embraced 
in the list of 7500, upon which claims the court held that the 
contract between complainant and defendant was based. In 
that construction complainant has acquiesced.

Assignments numbers one to six read as follows :
“ 1st. The court erred in allowing to the complainant an 

interest in all or any of the claims embraced in a list of 
7500 claims mentioned in the answer of defendant.

a 2d. The court erred in holding that the claims contem­
plated by the parties when they executed the contract of
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June. 3, 1880, were of such a nature that they could be 
regarded for the purpose of giving the complainant an inter­
est therein, as the same claims that were actually prosecuted 
and collected under the act of 1883 and August 4, 1886.

“ 3d. The court erred in allowing the complainant $9972.88 
as his share of fees collected by the defendant on claims paid 
at various dates between October 1, 1886, and May 1, 1889, 
as all of said fees were collected upon claims allowed and paid 
neither under authority of section 8 of the act of June 12, 
1866, or under authority of the act of March 3, 1883, but 
under the sole authority contained in the act of August 4, 
1886, 24, Stat. 308.

“4th. The court erred in not holding that the contract of 
June 3,1880, became of no effect by the failure of passage of 
the bill in Congress mentioned therein, and in not holding 
that thereupon a new contract was made which became of no 
effect in charging the defendant with any liability thereunder 
by reason of the failure of the complainant to perform the 
same on his part, and by the putting an end thereto by the 
act of the defendant.

“ 5th. The court erred in holding that the complainant was 
entitled to one fourth of all fees which have been collected 
out of the said list of 7500 claims which were procured subse­
quently to January 17,1881.

“ 6th. The court erred in holding that the complainant was 
entitled to one fourth of all fees which had been collected out 
of the list of 7500 claims which were procured subsequently to 
March 3, 1883.”

As before stated, no appeal was taken by the defendant to 
the general term from the interlocutory decree at the special 
term fixing the principles upon which the account should be 
taken. At the hearing in general term he seems to have 
acquiesced in the view that the complainant was entitled to 
an account as to 4208 cases admitted in the answer to have 
been received by Spaulding for prosecution, and to have been 
embraced in his list of 7500 cases, from which he received 
fees, and concerning which he offered to account. On the 
hearing before the auditor no exception was taken to the

VOL. CLXI—25
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admission of evidence as to the fees calculated upon claims 
embraced in the list of 7500 cases except as to cases which 
were sent to him for prosecution by attorneys. And although 
the auditor reported that the “amount of fees received by 
him in the cases included in the order of reference ” was the 
sum of $16,339.11, no exception was taken by Spalding to 
such finding.

It is insisted now, however, that a proper construction of 
the contract excludes the complainant from any share what­
ever in the fees collected upon the claims embraced in the list 
of 7500 cases. This is asserted, although the claimants had 
valid claims against the government under the act of 1866, 
either upon the theory which Spalding believed to be correct 
according to his construction of the act, or upon the theory 
actually put into practice by the Postmaster General under 
his construction of that act in connection with the act of 
1883. The contract, it is contended, contemplated that a 
recovery by the claimants should be had upon the precise 
theory which Spalding and the complainant entertained 
when the contract of June 3, 1880, was made. We do not 
adopt such a narrow view of the terms of the contract 
between the parties in the absence of clear and unequivo­
cal language warranting it. This construction imports that 
Mason took the hazard, not of Spalding’s ability to collect 
from the government for the claimants he represented, but 
the hazard of the government adopting and putting in prac­
tice Spalding’s theory as to the exact status of the claimants 
under the act of 1866. If the claim of counsel is well founded, 
then had the House bill referred to in the contract, and which, 
as has been shown, was practically identical with the sub­
sequent act of 1883, become a law, a construction of that 
act similar to that adopted by the Postmaster General with 
reference to the act of 1883 would have defeated all Mason’s 
rights under the contract. But, in consideration of the pay­
ment by Mason of twenty-five hundred dollars, Spalding 
agreed to “prosecute to collection” the “claims” then in 
hand and others expected to be secured of “ postmasters and 
late postmasters for adjustment of their salaries, in conformity
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to section 8 of the act of June 12,1866.” There was no quali­
fication that the collection should be according to a particular 
theory as to the amount which ought to be recovered, but the 
plain import was that whatever was due by the general gov­
ernment to the claimants under the provisions of that act was to 
be collected. Whether we look at the acts of 1866 and 1883, 
or the later act of 1886, which merely approved the form of 
readjustment which had been theretofore pursued by the Post­
master General under the act of 1883, and directed that mode 
of adjustment to be continued in the settlement of further 
claims under the act of 1866, it is clear that whatever was 
allowed and paid to claimants was acquired by virtue of the 
provisions of the act of 1866. We therefore find assignments 
one and two to be without merit.

The objection covered by assignment three is also made for 
the first time in this court. No exception of this character 
was taken to the findings of the auditor. It appears to have 
been an afterthought. The point that payments subsequent 
to October 1, 1886, were made solely under the authority of 
the act of August 4, 1886, is clearly not well taken, for that 
act did not originate rights against the government, but simply 
regulated the mode of adjusting rights which had vested under 
the act of 1866, pursuant to the remedy afforded by the act of 
1883. We have looked in vain through the carefully prepared 
answer of the defendant, himself an attorney, for any sugges­
tion that the act of August 4, 1886, in any way injuriously 
affected the rights of complainant, though an intimation to 
that effect is contained in one or more letters from Spalding 
to Mason written after August 9, 1887. All through the 
answer it is admitted that the remedy by which Spalding 
made his collections was provided by the act of 1883. Fur­
ther, the table showing the dates from which the auditor 
found the interest should be calculated, does not justify the 
assumption of counsel that any part of the $9972.88 was al­
lowed complainant, as his share of fees collected by defendant 
on claims paid at various times between October 1, 1886, and 
May 1,1889. The table does not indicate when the “claims” 
were either “ allowed ” or “ paid,” and as the fees were col-
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lected from claimants after they had received the full amount 
of their claims, it may well be that the entire sum had been 
allowed and paid by the government prior to October 1, 1886.

Some of the observations heretofore made are applicable to 
the fourth assignment of error. The terms of the contract 
will not justify the construction that the rights of complainant 
were dependent upon the successful passage of the bills then 
pending in Congress. As to the alleged oral contract set up 
in the answer as having been entered into on the day of the 
failure of the passage of the House bill, to wit, January 17, 
1881, aside from the fact that no consideration appears there­
for, the making of the same was flatly denied by complainant, 
and the auditor found that no such contract was entered into. 
We not only cannot say that the finding of the auditor, sus­
tained by both the special and general terms of the Supreme 
Court of the District, is obviously wrong, but we think, on the 
contrary, that it was clearly warranted by the evidence. A 
circumstance which would be of great weight in inducing us 
to reach this conclusion, were it necessary for us to carefully 
weigh the evidence, is the fact that at the time of the failure 
of the bill in question five hundred dollars was still due from 
Mason to defendant under the contract of June 3, 1880, and 
that sum was subsequently paid to Spalding, and the payment 
endorsed upon the contract, and there was no indorsement of 
a modification in any respect of the terms of that contract.

What we have said with reference to the fourth assignment, 
disposes of the fifth.

The sixth assignment of error needs but little consideration. 
It was provided in the contract of June 3, 1880, as follows :

“The said Harvey Spalding agrees and binds himself to 
obtain all the claims of the class named he can and to make 
contracts for fees equal to twenty-five per cent of the collec­
tions and to subject the whole to be shared together with 
those in hand by said George Mason for the consideration 
herein specified.”

The House bill 3981, referred to in the contract between 
the parties as having been favorably reported by the proper 
committee, was, as we have shown, practically identical with
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the subsequent act of 1883, the only material difference being 
that the proviso contained in the act of 1883 was not in the 
House bill. If we suppose that the House bill in question 
had been amended by adding a similar proviso, and, as thus 
amended, became a law, it could not reasonably be contended 
that Mason would not have had a right to share in any fees 
collected upon claims embraced in the list of 7500 cases, which 
Spalding had procured for collection subsequent to the passage 
of the bill. If such would not have been the effect had the 
House bill passed with that proviso, no reason is apparent why 
a contrary effect should be claimed for the act of 1883. The 
assignment is not tenable.

The seventh assignment reads as follows :
“ 7th. The court erred in allowing complainant an interest 

in fees in claims registered in the same book as the 7500 
claims, but inserted at a different time, and designated by half 
numbers.”

This is a reiteration of the second exception to the auditor’s 
report.

The list of 7500 cases which the evidence shows Spalding 
had collected in books and upon slips at the time of the mak­
ing of the contract was supposed and was intended to embrace 
all persons entitled to $25 and over, by virtue of section 8 of 
the act of 1866, as construed by Spalding. His counsel does 
not argue that the half numbered claims held by the auditor 
to constitute part of the list of 7500 cases were not embraced 
in the character of claims designed to be covered by said list.

We adopt the reasoning by which the auditor reached a 
decision allowing complainant a share in the fees derived from 
these half numbered claims. He said :

“ In the examination of the defendant’s books containing a 
list of the claims which are the subject of this account there 
appeared to have been entered claims described in the testi­
mony as half numbers, and the fees received in these cases are 
not included in the statements of the defendant above referred 
to. These claims are enumerated in another paper marked 
4 Defendant’s Schedule B.’

“The defendant contends (see his brief) that these claims
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do not belong on the Mason list; they were subsequently 
entered there in error, and that they are not covered by the 
decree.

“The order of reference directs an accounting as to the 
claims contained ‘in a list of about 7500 cases mentioned in 
the defendant’s answer.’ No list was filed with the answer, 
nor has any list been produced in the progress of the cause 
other than the schedules made by the defendant for the 
purposes of this reference and the books in which these half 
numbers appear. It is clear, therefore, that the court in mak­
ing the decree had no such list before it and could not intend 
to restrict the accounting to any particular claim by names or 
numbers. Indeed, the whole case shows the intention of the 
court to have been to divide the cases as to which the bill 
sought an accounting into two classes, the dividing line being 
the change of construction by the government officers of the 
law relating to these claims.

“ So far as appears here, these half numbered cases are of 
the same class as the others on the Mason list, and are, there­
fore, included in the contract of sale, and not excluded by the 
decree.

“ The evidence as to the time of their entry on the list and 
the attempted withdrawal of them from it is not at all clear.

“ These fees aggregate the sum of $1678.48.”
The eighth and ninth assignments of error read as follows :
“ 8th. The court erred in holding that the complainant was 

not chargeable with any part of the expense of procuring 
claims obtained by the defendant subsequent to January 17, 
1871.

“ 9th. The court erred in holding that the complainant was 
not chargeable with any part of the expenses of prosecuting 
claims obtained by the defendant.”

It was expressly stipulated in the contract of June 3, 1880, 
that the one fourth interest of Mason should be “free from 
all charges of expenses in prosecuting said claims to collec­
tion.”

These assignments, therefore, depend for their support upon 
the claim that on the 17th of January, 1881, a new contract
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was entered into between complainant and defendant, under 
the terms of which Mason agreed to share in all future ex­
penses connected with the business. Our concurrence with 
the holding of the master that no such agreement was en­
tered into leads us to overrule these assignments.

The tenth and eleventh assignments of error read as follows : 
“10th. The court erred in holding that the complainant 

was not chargeable with any part of the expenses of securing 
and collecting fees which were incurred in consequence of the 
proviso of the act of March 3, 1883, and of a circular issued 
by the Postmaster General to make difficult the collection of 
the fees.

“11th. The court erred in not allowing the defendant 
twenty per cent or some per cent or gross amount for ex­
penses in collecting fees.”

In his original answer, defendant, after averring the amount 
of fees collected upon the 4208 claims concerning which he 
submitted to an account, said, “that owing to the change 
made by the act of 1883 in the previous method of collecting 
fees, as well as to certain circulars thereunder issued by the 
Postmaster General, he has been put to an expense of about 
ten per cent to collect such fees after the allowances had been 
made and in respect of which they were due.” This refers to 
the requirement by Congress that the claims under the act, 
when allowed, should be paid to the claimants directly, and 
not to attorneys.

In his additional answer Spalding admitted that he had 
received for collection 24,259 claims, and averred that the 
expenditures incurred and paid for clerk hire, printing, office 
rent, postage, discounts, interest, etc., in prosecuting said claims 
from January 17, 1881, to December 31, 1887, aggregated 
$64,547.75, but that such expenditures did not include the ten 
per cent expended as in the original answer stated to collect 
fees that had been earned. It thus appears that before the 
taking of testimony the expenses of the prosecution of the 
claims was sworn to by the defendant as being distinct and 
separate from the expense of collecting fees.

The auditor allowed all actual, direct and necessary expenses
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in the collection of fees, such as bank charges, express charges, 
and attorney’s fees, the total amount of such expenses having 
been deducted from the gross fee charged by Spalding under 
the contract with claimants, the net sum received by Spald­
ing being returned as the gross amount of fees which he had 
collected.

Changing, however, the position taken in his sworn answer, 
the defendant demanded at the auditor’s hands an allowance 
for expenses in collecting fees, for office rent, clerk hire, post­
age, stationery, printing, etc., from 1883 to 1887, to an amount 
exceeding more than one half the total expenditures of that 
character stated in Spalding’s answer to have been by him 
incurred in the prosecution of the entire business of over 
twenty-four thousand claims. Mason had an interest in but 
4208 of these, and 427 of that number were received from 
two attorneys, and presumably did not require special effort 
in each of the cases to collect Spalding’s proportion of the fees. 
The claims asserted were not itemized but were made in bulk 
sums, and the amounts were mere estimates. No receipts or 
vouchers were produced by defendant, nor was any book pro­
duced containing itemized statements whereby the propriety 
or correctness of the expenditures might have been deter­
mined or tested. Though no fees were collected during the 
year 1883, and the first five months of 1884, one half of the 
total expenses of that period are charged as expenses for col­
lection of fees.

The defendant testified that the gross amount of fees col­
lected on all claims was $165,241.80. He claimed that in 
order to effect collections he had expended for —

Clerk hire......................................... $15,608 24
Office rent............................   22,540 00
Postage........................................  6,375 00
Stationery, printing, etc.................... 5,959 18
Miscellaneous expenses..................... 2,565 78

Total.............«...................... $33,048 20

The alleged expenses thus amounted to exactly 20 per cent
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of the gross amount of fees collected, whereas the answer 
claimed but ten per cent.

The unreliable character of the testimony as to these items of 
expenditure is illustrated by counsel for appellee in his brief. 
On cross-examination of Mr. Spalding as to an expense account 
filed May 22, 1889, he testified that he had disbursed the fol­
lowing amounts :

Statement made at session May 22, 1889. 
Half of postage from March 3, 1883, to January 1,

1884 ................................................................... $750 00
Half of postage in 1884............................................ 1,000 00

“ “ “ 1885............................................  1,000 00
“ “ “ 1886     1,500 00

Whole of “ “ 1887............................................ 750 00
“ “ “ 1888   1,000 00
“ “ 5 months, 1889.................................. 375 00

Add miscellaneous expenses......... ·........................... 2,565 78
$8,940 78

When pressed to give the items of the miscellaneous ex­
penditures stated as $2565.78, defendant promised a full 
statement at the next session, but instead of making such 
explanation, he filed a statement showing miscellaneous ex­
penditures reduced to $143.50, but the postage items in­
creased proportionately, as shown in the following statement :

Statement made at session June 5, 1889.
Half of postage from March 3, 1883, to January

1, 1884................................................................ $865 00
Half of postage in 1884 ......................................... 730 00

“ “ “ 1885   1,600 00
“ “ “ 1886   2,920 00

Whole « « 1887   1,300 00
“ “ “ 1888   1,240 00

“ 5 months, 1889................................ 518 50
Total......... . .............................................  $9,173 50
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The contract did not contemplate a necessity for expendi­
tures in connection with the collection of fees, as, on June 3 
1880, it was believed that drafts for the amounts of the differ­
ence claimed would be delivered to Spalding as attorney for 
the claimants, and that he would make his deduction of fees 
therefrom.

For this reason, the auditor reached the conclusion that 
Mason’s interest should be charged with its just share of ex­
penses necessary and reasonably incurred in securing and 
realizing the fees of which he was to receive a share with the 
qualification that perhaps before any considerable amount of 
such expenses had been incurred, the complainant should 
have been notified. Complainant does not find fault with 
the deductions actually allowed. Concerning, however, the 
claim for an allowance of twenty per cent upon Mason’s 
share of fees, as an expense for collection, the auditor said :

“ Some of these expenses were incurred in unsuccessful en­
deavors to secure fees, and before his interest in fees collected 
can be charged with expenses connected with fees not col­
lected it should appear that he assented to such expenditures, 
or at least had knowledge of them. Neither of these condi­
tions are shown to exist here.

“ The defendant kept no current account of these expendi­
tures even in gross and is now compelled to estimate some of 
them upon a basis of unreliable data. He made no attempt 
to keep any separate account of those incurred in securing the 
Mason fees as distinguished from his other business, as he 
should have done if he intended to claim allowance for them 
in his settlement with the complainant.

“ Nor is the evidence before me sufficient to establish the 
necessity for or reasonable character of these expenses.”

We find no obvious error in this conclusion. Where an al­
lowance is asked which is clearly excessive and exorbitant, it 
is for the party claiming to be entitled to establish just what 
is the amount he is properly entitled to, and it is not made 
the duty of the court or its officers to arbitrarily guess at 
the amount.

The twelfth assignment alleges error in the allowance by
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the general term, in its final decree, of interest upon the en­
tire principal sum found due from August 9, 1887.

The contract of June 3, 1880, provided that “ all the fees 
collected by the said Spalding shall be accounted for and set­
tlements shall be made from time to time as collections are 
made, and the divisions thereof shall be made, three fourths 
going to said Spalding and one fourth to said Mason.”

The auditor made monthly rests in the collection of fees, 
and allowed interest on all collections during a particular 
month from the first day of the succeeding month. The 
special term entered a decree in accordance with that method. 
The general term, however, sustained the exception to the 
auditor’s allowance of interest, and modified the decree of 
the special term in that particular by allowing interest on 
the entire principal sum found due by the auditor from the 
time when complainant made his demand upon Spalding for 
an account as to the fees collected.

Spalding’s failure, prior to August 9, 1887, to render an 
account and make settlements for collections of fees, is shown 
by the evidence of Mason to have been acquiesced in by him. 
The general term, therefore, correctly held that interest should 
run only from the date when the demand for an accounting 
was made, and the right of complainant thereto was denied.

Appellant strenuously insists that no interest whatever 
should be allowed. The claim is without merit. Defendant 
had no reasonable ground for refusing to account, at least as to 
the fees earned upon the claims embraced in the list of 7500 
cases. To that extent he was clearly indebted to Mason, less 
the amount of any payments which he had made. He had 
in his possession and control the means of determining the 
amount of such indebtedness, and as to an indebtedness which 
he ought not to have disputed he should have ascertained the 
amount due and tendered it without prejudice to a dispute 
concerning other items. Interest is allowed both at law 
and equity upon money due. As said by this court in Curtis 
v. Innerarity, 6 How. 146, 154, considering and overruling an 
exception to an allowance of interest from the time certain 
payments had become due :
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“It is a dictate of natural justice, and the law of every 
civilized country, that a man is bound in equity, not only to 
perform his engagements, but also to repair all the damages 
that accrue naturally from their breach. . . . Every one 
who contracts to pay money on a certain day knows that, if 
he fails to fulfil his contract, he must pay the established rate 
of interest as damages for his non-performance. Hence it 
may correctly be said that such is the implied contract of 
the parties.”

It is no hardship for one who has had the use of money 
owing to another to be required to pay interest thereon from 
the time when the payment should have been made. Crescent 
Mining Co. v. Wasatch Mining Co., 151 U. S. 317, 323.

The circumstance that the complainant may have considered 
himself entitled to an account and to receive a greater sum than 
was actually found to be due, does not affect complainant’s 
right to the interest upon what was really due. Sturm n. 
Boker, 150 U. S. 312, 341. In the case just cited, while the 
right to an account was sustained, it was held that a portion 
of the matters claimed by complainant could not be allowed 
on a final accounting, but it was directed that the account 
should be stated up to the filing of the bill, and that any 
balance shown in favor of either side should bear interest 
from that date.

The general term, however, erred in its direction on the 
subject of interest. It overlooked the fact that some of the 
fees for which a recovery was allowed, amounting to $4735.06, 
were collected after August, 1887. The dates of the collections 
made after that date are shown by the record, and an allow­
ance of an average of interest will correct the error.

This completes our consideration of the specific assignments 
of error. The general assignment that the court erred in not 
dismissing the bill of complaint with costs is shown to be with­
out merit by what we have already stated.

The error in respect to interest necessitates a modification of 
the decree under review. As it is a matter, however, of mere 
interest, not affecting the real merits of the controversy, and 
which we think would have been corrected by the lower court,
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had its attention been called to it, the costs of this appeal 
must be borne by appellants.

It is therefore ordered that the judgment of the Supreme 
Court of the District of Columbia be and is hereby modi­

fied by providing that of the principal sum due $8934.05 
shall bear interest from August 9, 1887, and $4735.06 
shall bear interest from August 2,1888, and as thus modi­
fied the judgment is affirmed at the costs of appellants.

Mb. Justice Gray dissented.

HANSEN v. BOYD.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

DISTRICT OF MINNESOTA.

No. IIS. Argued December 11,12, 1895. — Decided March 2, 1896.

In the absence of a request to direct a verdict, this court must assume, 
when only a part of the evidence is before it, that there was sufficient 
evidence to warrant the trial court to submit the consideration of the 
facts to the jury.

It being shown that the transactions in dispute were to be conducted under 
the rules and regulations of the Board of Trade at Chicago, and that 
those rules and regulations were explained to the defendant below, they 
became competent evidence.

When the defendant at the close of plaintiff’s evidence, requests an instruc­
tion to the jury to charge in his favor, which is refused, and he then in­
troduces testimony, an exception to that refusal is waived.

Some statements by the court of the evidence are held not to be substantial 
error.

This court cannot pass upon a refusal of a motion to instruct generally in 
defendant’s favor when the record contains only a part of the evidence.

Under a contract which, though its validity was disputed, is found to have 
been valid, the defendant below had sundry transactions in buying and 
selling grain with the plaintiffs below, between early in August, 1888, 
and April 26, 1889, through which he had become largely indebted to 
them. On or about the latter date the plaintiffs asked of the defend­
ant authority to transfer the May wheat to June wheat, to which no 
answer was given. Nevertheless they sold the May wheat at a loss and
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made purchases of June wheat on his account, and informed him of both 
transactions. On June 8 all open contracts were closed at a loss, and 
the defendant having refused payment, this action was begun. There 
was no controversy as to the correctness of any of the items except those 
relating to the J une purchase. Held, that the unauthorized voluntary act 
of the plaintiffs could not be said, as matter of law, to have been ratified 
by defendant by his mere retention, without complaint, of an account 
and statement rendered to him “ that said change had been made,” or, in 
other words, that plaintiffs had made a new purchase for his account.

As the rest of the judgment below is valid the court decides that if the de­
fendants in error will within a reasonable time during the present term 
of this court file in the Circuit Court of the United States for the Dis­
trict of Minnesota a remittitur of the invalid excess, and produce and 
file a certified copy thereof in this court, the judgment, less the amount 
so remitted, will be affirmed; but, if this is not done, the judgment will 
be reversed ; and in either event the costs must be paid by defendants in 
error.

The action below was instituted by defendants in error to 
recover from plaintiff in error the amount of payments alleged 
to have been made for account of defendant, between the 
24th day of August, 1888, and the 8th day of June, 1889, and 
resulting from the purchase and sale of certain grain made 
for account of the defendant, in the city of Chicago, and also 
the value of services rendered in connection therewith.

Defendant pleaded that the plaintiffs did not purchase or 
sell any grain for his account, but that the transactions in 
question were mere wagering contracts, intended by both as 
gambling upon the price of wheat, and that the moneys 
expended by the plaintiffs on account of the matters sued for 
were advanced at the city of Chicago in paying for wheat 
options and “ futures ; ” that the services alleged to have been 
rendered were performed in connection with such illegal trans­
actions, which, it was averred, were in violation of the statutes 
of the State of Illinois.

Plaintiffs filed a reply to the answer of defendant, denying 
that it was the understanding and agreement of the parties 
that there were to be no actual sales or delivery of wheat, 
and that settlements were to be made by one party paying to 
the other the difference in values between the contract price 
and the market price of the wheat bought, according to fluct-
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nations in the market, and also denied generally all the alle­
gations in the answer to the effect that the transactions were 
gambling contracts and in violation of law.

The cause was tried by a jury, and the following facts are 
shown by so much of the evidence as is contained in the bill 
of exceptions.

On and prior to August 24, 1888, plaintiffs were partners in 
business at Chicago under the firm name of James E. Boyd 
& Bro., and were members of, and commission merchants 
doing business on, the Board of Trade in that city. They had 
a branch office at Minneapolis, Minnesota, at which Charles 
E. Handy was their agent from January 1, 1887, to February 
1, 1889, Handy being succeeded on the latter date by George 
Μ. Brush. Prior and subsequently to 1888, Theodore Hansen 
resided at Bensen, Minnesota, a town on the Great Northern 
Railway, about one hundred and twenty miles west of Minne­
apolis, being engaged there in the business of general mer­
chandise and grain, owning and operating a grain elevator and 
warehouse. Prior to the transactions between Boyd & Bro., 
hereinafter mentioned, Hansen had sold wheat through bro­
kers on the Board of Trade at Chicago and the Chamber of 
Commerce at Minneapolis, and had had some “ option deals,” 
as he expressed it, and was generally familiar with the man­
ner in which business was done on those boards.

Early in August, 1888, as a result of a conversation had 
with Boyd & Bro.’s Minneapolis agent, a few days previously, 
Hansen called at Handy’s office and gave him an order for 
the purchase of 5000 bushels of December wheat. Defendant 
claimed that in the prior conversation Handy had alluded to 
losses which Hansen had sustained in “ some trades ” about a 
year prior thereto, and said “ he thought it was a good chance 
to make something back this fall by making some scalps.” 
Hansen further testified that he supposed the transactions 
were to be conducted for him on the Board of Trade at Chi- 
cag° by Boyd & Bro., but claimed that at none of the inter­
views between himself and Handy was any allusion made to 
the Board of Trade or the rules of the Board of Trade. He 
also testified that it was not his intention to buy or sell any
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grain on any of the orders given to Handy, but that he con­
templated mere speculations on margins. Handy, however, 
testified that when the first order was given he told Hansen 
that the commission would be one eighth of a cent per bushel ; 
that he would have to abide by the rules of the Chicago Board , 
of Trade, and stated that he informed Mr. Hansen what those 
rules were as concerned the handling of grain on that board, 
and also informed him that* a delivery was contemplated in 
every trade, either by buyer or seller, which was understood 
by Hansen ; that in case wheat was delivered he must take 
care of it, and pay the purchase price and interest on the 
money, etc.

The first order to purchase was given August 10, 1888, and 
from that time until about April, 1889, occasional orders to 
buy and sell wheat were given. In none of the transactions 
was wheat offered or furnished by Hansen or to him person­
ally, but the purchases and sales were all made on the Chicago 
Board of Trade according to the rules of that board. Hansen 
became delinquent in the furnishing of margins on his contract. 
On April 16,1889,40,000 bushels of May wheat were bought on 
his account at prices ranging from 109| to 111|. On April 26 
and 29 following, by telegrams, and about those dates, by per­
sonal solicitation of Handy, Boyd & Bro. requested authority 
to “transfer,” as they expressed it, the May wheat to June 
wheat. Hansen did not answer the telegrams, and gave no 
satisfactory response to the verbal inquiry. On April 29, 
however, Boyd & Bro. sold the 40,000 bushels of May wheat, 
on which Hansen was then in default for margins, at 81f, and 
the loss of $11,500 was charged against Hansen in his account 
on the books of Boyd & Bro. The firm then bought 40,000 
bushels of June wheat at 82^, and sent a memorandum notice 
of the sale of the May wheat and the purchase of the June 
wheat to Hansen, together with an account of the loss sus­
tained on the May wheat. On May 4, 1889, Boyd’s agent, 
Brush, wrote Hansen that Boyd & Bro. demanded an imme­
diate settlement of his account. Personal interviews with 
Brush and correspondence with Boyd & Bro. followed. On 
June 8,1889, the then open contracts on the books of Boyd &
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Bro. with Hansen were closed, and the 40,000 bushels of June 
delivery wheat, above referred to, were sold on the Board of 
Trade, and the loss, $1300 and $50 commission on the trans­
action, was charged against Hansen. A day or two follow­
ing an account exhibiting thé total indebtedness of Hansen to 
Boyd & Bro. ($18,248.36) was delivered to Hansen and pay­
ment thereof demanded, which was refused, and the next day 
this action was brought. There was no controversy at the 
trial as to the correctness of any of the items of the account, 
other than as to the legality or illegality of the transactions, 
with the exception of the loss resulting from the 40,000 
bushels of June wheat, asserted by Boyd & Bro. to have been 
purchased by authority of Hansen, but which Hansen claimed 
he had never authorized, and hence should not be held liable 
for the loss thereon, nor for the commission charged.

As to all the items of the account, plaintiffs contended that 
the transactions were legitimate purchases and sales of wheat 
under the rules of the Chicago Board of Trade ; that deliv­
eries were intended by the parties to the contracts on the 
Board of Trade ; that Boyd & Bro. and Hansen understood 
that actual purchases and deliveries of wheat were intended. 
On the other hand, Hansen claimed that no actual purchases 
or sales of wheat were agreed to be made or were intended, 
and that the orders given by him were mere wagers upon the 
prices of wheat — deals in futures upon the rise and fall in 
prices of wheat, according to the quotations on the Chicago 
Board of Trade.

The court instructed the jury very fully as to the law of 
the case upon the differing contentions of the parties, and 
the defendant took seven exceptions to the charge of the 
court. But one instruction was asked on behalf of defend­
ant, and that was given to the jury. It was as follows :

“If you should believe that it was the intention of both 
parties to this contract that no actual wheat was sold or 
delivered or intended to be delivered at a future time, and if 
you should find from the evidence that it was not the inten­
tion of either party that a contract should be made by plain­
tiffs to buy and hold wheat for delivery to the defendant, but

VOL. CLXI—26
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that it was the real intention and the understanding of the 
parties that a contract should be made which should be closed 
at a future date, not by the delivery of the wheat and the 
payment of the purchase price, but by the payment of money 
to one party or the other, the parties to receive the same and 
the amount to be paid to be determined upon a basis of the 
difference between the agreed purchase price at the time the 
purchases were made and the actual market value of the wheat 
on the day when the contracts were closed, then the jury are 
instructed that such contracts are illegal in law and void, and 
you will find for the defendant.”

A verdict was returned for the full amount claimed by 
plaintiffs. Judgment was entered thereon, and the court 
overruled a motion for a new trial. The case was then 
brought to this court by writ of error.

Mr. Charles E. Flandra/u for plaintiff in error.

Mr. Ralph Whelan for defendants in error.

Mb. Justice White, after stating the case, delivered the 
opinion of the court.

The assignments of error set out in the record are fifteen 
in number. The first five are not pressed in the argument for 
plaintiff in error, and we only briefly notice them.

In number 1, it was assigned as error that the evidence con­
clusively showed that the transactions upon which the plain- 
tiffs below claimed a right to recover were wagering and 
gambling contracts, and that the court erred in not so hold­
ing and the jury in not so finding.

This assignment is of course without merit, since it asks us 
to determine the weight of proof and thus usurp the province 
of the jury. There was no motion made at the close of the 
evidence to direct a verdict, and both parties therefore agreed 
to the submission of the issues of fact to the consideration of 
the jury. In the absence of such a request we must assume 
that there was sufficient evidence to warrant the court in per­
mitting the jury to draw the inferences proper to be deduced
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from the evidence in the case. Moreover, the bill of excep­
tions filed in the record does not purport to contain all the 
evidence.

The second, third, fourth, and fifth assignments of error 
cover exceptions to the admission in evidence of the rules of 
the Board of Trade at Chicago, the rules of the clearing 
house of that board, and the admission in evidence of certain 
testimony given by James E. Boyd, one of the plaintiffs, 
explanatory of the clearing house rules, and of the manner 
in which the payments of losses and profits accruing under 
the various transactions involved in this action were made by 
the clearing house of the Chicago Board of Trade. Evidence 
had been introduced on behalf of plaintiffs that the agreement 
with Hansen was that the transactions were to be conducted 
under the rules of the Board of Trade at Chicago, and that 
such rules were explained to him. The rules and regulations 
in question were therefore competent evidence. Bibb v. 
Allen, 149 U. S. 481, 489, 490. -The oral testimony of Boyd 
tended to explain the purport of those rules and the transac­
tions thereunder, and was consequently relevant.

The sixth assignment relates to the overruling of a motion, 
made at the close of the evidence for plaintiffs, that the court 
instruct a verdict for the defendant ; and assignments seven 
to fifteen inclusive attack portions of the charge to the, jury. 
As to the alleged error in refusing to instruct a verdict at the 
close of the evidence for plaintiffs, it is sufficient to say that it 
has been repeatedly held by this court that when, after such a 
motion, the defendant introduces testimony, as was done in 
the case at bar, an exception to the action of the court in 
refusing to direct a verdict is waived. Bunkie v. Burnham, 
153 U. S. 216.

Assignment seven asserts that the court erred in giving the 
following instruction :

“ The time during which these transactions occurred com­
menced in August, 1888, and was concluded and the whole 
transaction finally closed up in June, 1889. The plaintiffs 
claim that the defendant applied to the Minneapolis office to 
employ them to sell and purchase wheat for future delivery ;
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that he inquired of the manager the commission to be charged, 
and was informed of the rate, and was also told by the mana­
ger in charge that it was a good time to make some scalps, 
but what that term means has not been developed by the tes­
timony.”

The exception taken to this portion of the charge was that 
the defendant, in his testimony, had “ stated and developed 
the meaning of the word ‘ scalp,’ and that the charge excepted 
to was a denial of actual, material testimony introduced on the 
part of the defendant and material to his defence.” In his 
brief, counsel for plaintiff in error asserts that the charge mis­
led the jury, and, in effect, withdrew the evidence on the sub­
ject from the jury and wholly annulled its force. Concerning 
this alleged error, the trial judge, in his opinion denying the 
motion for a new trial, said :

“ It is urged that the jury were misled by a statement in 
the charge that the word ‘ scalps,’ used by the agent of the 
defendant before the defendant authorized him to enter into 
any contracts for the purchase or sale of wheat, misled the 
W·

* Hansen, the defendant, testified, in substance, that in the 
latter part of July, 1888, the manager of the plaintiff at 
Minneapolis was introduced to him by Mr. George Shepherd, 
who said : ‘ I used to have a few deals in options, and when I 
was trading with him I had never made a loss ; ’ and that the 
next day after the introduction the manager spoke to him in 
the Chamber of Commerce building, in Minneapolis, and said 
that ‘ he knew I had some trades a year ago and they had 
roasted me pretty hard then, but he thought it was a good 
chance to make something back this fall by making some 
scalps? On cross-examination, witness, on being asked ‘What 
do you mean by the word “ scalps ? ” ’ said the word was used 
on exchange frequently when they mean ‘ taking a short time, 
buy and sell as quick as you see a profit, and when you have 
a loss close it out at any amount? ‘ A scalp means a short 
deal?

“The meaning of the word is not fully disclosed by this 
testimony, nor is it revealed by the answer to a question of
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the court, when the witness, in substance, said, that an ex­
ample of a ‘ scalp ’ was when a dealer, having previously 
bought wheat to be delivered in May, sold the same quan­
tity to be delivered the same month and settled his deals be­
fore May.”

In view of the evidence contained in the record and referred 
to in the opinion of the trial judge, there was no substantial 
error committed in the portion of charge now under review. 
The language of the court could not reasonably be understood 
by the jury as meaning more than that the court was of 
opinion that the precise meaning of the term in question had 
not been clearly shown by the evidence. The observations, 
however, of the court were mere comment upon the evidence 
and were evidently not intended, and we do not think could 
have operated, to prevent the jury giving such weight as 
they saw fit to the explanatory testimony on the subject.

Assignments eight, ten, eleven, and twelve may be con­
sidered together. They allege error in the following portions 
of the charge :

“ 8. It is claimed on the part of the plaintiffs that defend­
ant was informed of the rate of commission for their services ; 
that the contracts made for him would be subject to the rules, 
usages and regulations of the Chamber of Commerce of the 
city of Chicago, and that in all cases actual wheat must be 
purchased and sold, and the margins kept up to protect them 
against loss.”

“ 10. The plaintiffs’ theory is, and evidence has been intro­
duced tending to sustain it, that they were employed by 
defendant, through the Minneapolis office, as brokers and 
commission merchants, to purchase or sell wheat, for future 
delivery, on his account, and that such sales and purchases 
were to be made on the Chicago Board of Trade with the 
members thereof; that such contracts were to be governed 
by the rules and usages of such Chamber of Commerce, and 
that in every instance actual delivery of wheat was intended 
by the parties to the contracts made for the defendant’s 
account, and that these contracts were closed and settled up 
by the plaintiffs in accordance with these terms, and at the
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defendant’s request, and advances were made and their own 
money paid out for his benefit.

“11. All optional contracts, however, are not illegal under 
the statute which was read to you. If the option is to sell or 
purchase at a future time, then it is illegal and a wager ; but 
if the option consists merely of a delivery within a specified 
time, the contract is valid, and what was done by putting up 
margins amounts to nothing unless the contract itself is ille­
gal. The validity of an option contract depends upon the 
mutual intention of the parties thereto, and if a sale or pur­
chase of actual wheat for future delivery is intended, it is 
valid. If the contract is lawful, the putting up of margins to 
cover losses which might accrue from fluctuations in prices in 
final settlement of the transactions, according to the rules and 
usages of the Board of Trade of the City of Chicago, is 
entirely proper and legitimate. These rules have been read 
to you by counsel for plaintiffs, and there is nothing in these 
rules on their face that indicates that they are in violation of 
the laws of Illinois or contrary to public policy.

“12. Courts, however, must recognize from necessity the 
methods of carrying on business at the present day, and apply 
well settled principles of the common law to enforce contracts, 
unless they are forbidden by statute or violate some rule of 
public policy. The daily mercantile business of the country, 
mercantile deals — and by that I mean the sale and purchase 
of personal property — could not be successfully carried on if 
merchants and dealers were unable to sell something which 
they did not have, but which they intended to get in the mar­
ket and buy before the day of delivery. A trader has a right 
to sell, to deliver at some future time, that which he then 
has not, but which he expects to go into the market and buy ; 
and the parties may agree mutually that there need not be a 
present delivery, but that such delivery may take place at 
some other time. Such future delivery contracts, however, 
must be in good faith ; there must be an intention to make an 
actual sale and delivery of the article dealt in.”

The sole objection made upon the argument to these several 
instructions was, in substance, that under the evidence in the
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case the court was not warranted in assuming or the jury in 
finding that the transactions between Boyd & Bro. and Han­
sen might be valid. Obviously, however, such an objection 
cannot prevail in the absence of a motion on behalf of defend­
ant at the close of the whole evidence for an instruction in his 
favor. Nor, if such motion had been made, could we review 
a ruling upon it in the condition of the record in this case, 
as the bill of exceptions does not purport to contain all the 
evidence.

Assignment No. 13 covers instructions, in which the court 
repeated plaintiffs’ theory of the transactions, stated the rules 
of law governing the question as to when a contract was void 
as a wagering or gambling contract, and the facts necessary 
to be proven to the satisfaction of the jury before they could 
properly return a verdict to that effect. These instructions 
embraced a half dozen paragraphs of the charge, one para­
graph in particular being very lengthy, and covering more 
than a page and a half of the printed record.

The exception noted to this part of the charge was, “ that 
there is nothing in the pleadings, evidence, or record in this 
action to support or justify the theory of the plaintiffs stated 
by the court in this part of its charge here excepted to ; that 
the portion of said charge here excepted to is prejudicial to 
the defendant and is misleading to the jury, is error in the 
charge and error in law on all the evidence and facts in the 
case.” The assignment is without merit. As all the evidence 
is not shown to be contained in the record, we must assume 
that there was evidence in the case tending to support plain­
tiffs’ theory of the case stated by the court. The exception is 
moreover too general, uncertain, and indefinite to merit de­
tailed consideration.

Assignment No. 14 asserts that the court erred in giving 
the following instruction :

“I might say to you here that if you find from the evi­
dence that any of these contracts had been offset under the 
rules and regulations as prescribed by the Board of Trade of 
Chicago, offsets between persons and dealers connected with 
that board through whom these plaintiffs operated, that is
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not evidence of their illegality. The mode of settlement of 
bona fide contracts for the sale of actual wheat does not affect 
the validity of the contract if the original intention was to 
purchase, receive, take and deliver the actual wheat at the 
time specified when the contracts were made.”

The exception taken to this instruction was “that the off­
sets and modes of settlement stated and referred to in the 
part of the charge here excepted to belong to the jury as 
proper and competent evidence, to be considered by them in 
determining the entire intentions of the plaintiffs in respect 
thereto, and as affecting and showing the original intention 
with which said contracts were made and were to be executed 
and closed; that said charge here excepted to characterizes 
said evidence as no evidence and virtually takes the same from 
the jury ; that said charge here excepted to is prejudicial to 
the defendant, is misleading to the jury, and is otherwise 
error in law.”

We are referred by counsel for plaintiff in error, in his brief, 
to the language of the exception, as his argument upon this 
assignment.

The court had informed the jury what was the theory of 
plaintiffs upon which they claimed a right to recover. (See 
tenth assignment of error, supra.) Pursuant to their theory 
plaintiffs contended that the purchases and sales of wheat on 
account of the defendant were to be made on the Chicago 
Board of Trade with the members thereof, and the contracts 
of defendant were to be governed by the rules and usages of 
such board, and that, in every instance, an actual delivery of 
wheat was intended. The contracts referred to in the criti­
cised instruction were the contracts claimed to have been 
entered into by plaintiffs on account of defendant with mem­
bers of the Board of Trade at Chicago. Just before giving 
the instruction the court had said to the jury :

“These memoranda which have been offered in evidence 
and the entries on the plaintiffs’ books of these contracts are 
not conclusive evidence of their character. You are to de­
termine what these contracts were; you are to determine 
them from the evidence in the case; you can look into the
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transactions themselves as disclosed by the evidence and de­
termine from the facts and circumstances attending their mak­
ing and the conduct of the parties thereto with reference to 
them whether they are illegal within the rule laid down, or 
whether they are bona fide contracts for the purchase and sale 
of wheat to be delivered at a future time.”

In determining the conduct of the parties to the contracts 
with reference thereto, particularly in view of other instruc­
tions of the court, we think it beyond question that the jury 
must have understood they were authorized to take into con­
sideration the modes of offsets and settlements by which the 
contracts were cancelled. We do not think the instruction 
was amenable to the criticism made on behalf of defendant.

The greater part of the brief of counsel for plaintiff in error 
is devoted to argument in support of the contention that upon 
the undisputed evidence in the cause a verdict should have 
been directed for defendant. Aside from the circumstance to 
which we have before called attention, that the bill of excep­
tions does not purport to contain all the evidence introduced 
at the trial, this contention is fully answered by what we have 
said above in disposing of the first assignment of error.

We are of opinion, however, that the instruction covered by 
the ninth assignment of error was erroneous. The instruction 
is as follows :

“ 9. Now, if you find from the evidence that the plaintiffs, 
about April 29, 1889, informed the defendant by letter that 
the forty thousand bushels of May wheat in question could 
be at that time changed to June wheat, and that the defend­
ant made no answer thereto, and if you further believe from 
the evidence that said May wheat was changed over into 
June, for and on account of the defendant, and that the 
plaintiffs rendered an account, a report, and statement to 
defendant that said change had been made, and the defend­
ant received such report and statement and retained it, and 
made no objections to said change of said May wheat to 
June, then such facts amount to and were a ratification on 
the part of defendant of the acts of the plaintiffs in making 
such change.”
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The exception taken to this instruction was, “ that the evi­
dence in the case did not justify the finding by the jury that 
‘ said May wheat was changed over into June wheat for and 
on behalf of the defendant,’ and that the statement and form 
of the part of said charge excepted to is prejudicial to the 
defendant and for error in law.”

It was not claimed that Boyd & Bro. had a general au­
thority, by virtue of their dealings with Hansen, to make the 
so-called transfer ; and, just preceding the instruction quoted, 
the court had called the attention of the jury to the fact that 
there was conflict in the evidence as to whether or not specific 
authority had been given to make it. Hansen was in default 
for margins on the purchase of May wheat, the price of the 
article had fallen very greatly, and on April 29, 1889, Boyd 
& Bro. had the right to close out the contract.

The instruction assumes that Boyd & Bro. and Hansen were 
so situated with reference to each other — as was the fact — 
that power could have been obtained from Hansen to make 
the purchase of June wheat, if he had wished to give the 
authority, and that the authority was asked for and was not 
given. Under such circumstances, we are of opinion that the 
unauthorized voluntary act of Boyd & Bro. could not be said, 
as matter of law, to have been ratified by Hansen by his mere 
retention, without complaint, of an account and statement 
rendered to him “ that said change had been made,” or, in 
other words, that Boyd & Bro. had made a new purchase 
for his account.

In Supervisor v. Schenck, 5 Wall. 772, 782, this court said: 
“ Ratification may be by express consent, or by acts and con­
duct of the principal inconsistent with any other hypothesis 
than that he approved and intended to adopt what had been 
done in his name.” The mere retention by Hansen of a re­
port that an unauthorized purchase of 40,000 bushels of wheat 
had been made on his account was entirely consistent with 
the hypothesis that he did not approve and did not intend to 
adopt what he had previously declined to authorize. The 
mere silence of Hansen was certainly not necessarily indica­
tive of an intention to adopt the unauthorized act of Boyd &
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Bro., and it was, therefore, insufficient of itself to warrant an 
instruction that it constituted in law an adoption of such act. 
The question of whether the evidence established ratification 
should have been submitted to the jury.

The fifteenth assignment of error covers an instruction to 
the jury that if facts and circumstances introduced in evidence 
by the plaintiffs which tended to show that the order for the 
transfer of May wheat to June wheat was given, in connec­
tion with a number of other recited facts were found by the 
jury to exist, they would constitute a ratification. In view of 
our holding with reference to assignment number nine, it will 
be unnecessary to review this last assignment.

We find, therefore, that there is error in the record solely 
with reference to the instruction contained in the ninth assign­
ment of error, that if certain facts were found by the jury, 
the defendant should be held to have ratified the purchase on 
April 29, 1888, of 40,000 bushels of wheat for June delivery. 
The question arises as to the proper judgment to be entered. 
The plaintiffs below recovered judgment for the full amount 
of their claim. The June wheat purchase and sale were dis­
tinct and separable from the other transactions upon which 
a recovery was had. The amount of loss arising from the 
purchase and sale of this wheat, including the commission 
charged by Boyd & Bro., is clearly ascertainable from the evi­
dence contained in the record, while the interest thereon em­
braced in the judgment is matter of simple calculation. The 
rule has been adopted by this court that it is proper, either for 
the trial court upon an application for a new trial, or for an 
appellate court in reviewing a judgment, to permit the party, 
in whose favor a verdict or judgment has been returned or 
entered, to avoid the granting of a new trial on account of 
error affecting only a part thereof, by entering a remittitur as 
to such erroneous part, when the court can clearly distinguish 
and separate the same. Koenigsberger v. Pichmond Silver 
Mining Co., 158 U. S. 41, and cases cited, p. 53 ; Phillips de 
Colby Construction Co. v. Seymour, 91 U. S. 646, 656.

Following the practice pursued in the last cited case, and 
also in Washington db Georgetown Pailroad Company Co. v.
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Harmon, 147 U. S. 571, 590, we will not reverse the judg­
ment below, if the defendants in error will remit the excess 
therein in the particulars heretofore indicated, that is, the loss 
on the purchase and sale of the June wheat ($1300), the com­
mission charged in that transaction ($50), and interest on those 
items from June 8, 1889, to the date of the verdict.

Ordered, that if the defendants in error will within a rear 
sonable time during the present term of this court fie in 
the Circuit Court of the United States for the District of 
Minnesota a remittitur of such excess, and produce and 
file a certified copy thereof in this court, the judgment, less 
the amount so remitted, will be affirmed ; but, if this is not 
done, the judgment will be reversed. In either event the 
costs must be paid by defendants in error.

Mb. Justice Brewer, not having heard the argument, took 
no part in the decision of this cause.

UNITED STATES v. STANFORD.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE NINTH

CIRCUIT.

No. 788. Argued January 28, 29, 1896. —Decided March 2, 1896.

An examination of the statutes of the United States relating to the construc­
tion of a railroad from the Missouri River to the Pacific Ocean, especially 
the acts of July 1,1862, c. 120, 12 Stat. 489, and July 2, 1864, c. 216, 13 Stat. 
356, shows that every subscriber to the Union Pacific Railroad Company 
must be deemed to have become such upon the condition, implied by law, 
that he should not be personally liable for the debts of the corporation.

It is equally clear that Congress intended to grant national aid to all the 
corporations constructing that connecting line of railroad upon terms 
and conditions applicable alike to all, with no purpose to make discrimi­
nations against any one part of the line, and that the imposition of a 
liability upon the stockholders of the Central Pacific Railroad Company 
for the debt of that corporation, arising out of the bonds which it re­
ceived from the United States, when no such liability was imposed upon
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the Union Pacific Railroad Company on account of like bonds received 
by it, is entirely inconsistent with that equality. *

The United States has no claim against the stockholders of the Central 
Pacific Railroad Company on account of the bonds issued to that com­
pany by the United States to aid in the construction of its road.

This adjudication is not to be taken as deciding that the stockholders of 
the Central Pacific Railroad Company either can or cannot be made liable 
for its debts to the United States in some other way than under the 
Pacific railroad acts and by the acceptance of the United States bonds to 
aid in the construction of the road ; nor whether the adoption of the 
California corporation as an instrument of the national government in 
accomplishing a national object, exempted its stockholders from liability, 
under the constitution and laws of California, to ordinary creditors.

The case is stated in the opinion.

Mr. Solicitor General and Mr. Assistant Attorney General 
Dickinson for appellants.

Mr. Joseph JI. Choate, (with whom was Mr. Russell J. 
Wilson on the brief,) for appellee.

Mr. Justice Harlan delivered the opinion of the court.

The United States seeks by this suit to establish a claim 
against the estate of Leland Stanford for fifteen millions two 
hundred and thirty-seven thousand dollars.

The deceased held and owned a large number of the shares 
of the capital stock of the Central Pacific Railroad Company 
of California, and the Western Pacific Railroad Company — 
corporations that were organized under the laws of California, 
and which subsequently were consolidated and became the 
Central Pacific Railroad Company.

Those companies received bonds of the United States that 
were issued under the acts of Congress known as the Pacific 
Railroad Acts in aid of the construction of a railroad and 
telegraph line extending from the Missouri River to the 
Pacific Ocean. The present demand of the government 
arises out of the obligation which, it is alleged, rested upon 
the companies receiving such bonds to pay the principal at 
maturity and to reimburse the United States for all interest 
paid thereon.
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The bill proceeds upon the ground that by the constitution 
and laws of California, at the time the above corporations 
were organized, as well as when they received the bonds of 
the United States, each stockholder of a railroad corporation 
was liable, in proportion to the stock owned and held by 
him, for all of its debts and liabilities, and, consequently, that 
the estate of Stanford is liable to the United States in pro­
portion to the stock owned and held by him in the corpora­
tions named.

The principal contention of the defendant is, that the 
question of the liability of stockholders for the debts and 
obligations of companies receiving bonds of the United States 
under the Pacific Railroad Acts, does not depend upon the 
laws of California, but is governed by the acts of Congress 
under which such bonds were issued ; that by its legislation 
in aid of the construction of the Union and Central Pacific 
railroads Congress intended to define, control, and regulate 
the entire relations of the government to all of the companies 
receiving subsidy bonds without reference to the laws of 
any State ; that those companies were respectively created or 
adopted as agencies for a great national purpose, in the accom­
plishment of which they were to be subject to the exclusive 
control of the general government ; that the functions, obli­
gations and liabilities of all the companies participating in the 
bounty of the United States were to be equal and identical ; 
and that as to each company the government looked to it 
alone for the performance of all that the acts imposed upon 
it, and did not contemplate, nor intend that there should be 
any individual liability of stockholders in respect of the sub­
sidy bonds issued by the United States.

If these acts of Congress have the scope and effect attributed 
to them by the defendant, the decree may be affirmed without 
any expression of opinion by this court upon other questions 
discussed at the bar, and which, if considered, would require a 
construction of the laws of California relating to the personal 
liability of stockholders for the debts of railroad corporations.

Was it part of the contract between the United States and 
the corporations receiving its subsidy bonds that the stock-
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holders of such corporations, respectively, should be person­
ally liable for the principal and interest of those bonds ? Or, 
did the United States make provision in the acts of Congress 
for all the security intended to be taken for their payment ? 
These questions cannot be answered by referring to any one 
section of either act, but only by examining the provisions of 
all of those acts in the light of the circumstances under which 
the United States made grants of public lands and provided 
for the issuing of bonds in aid of the construction of a railroad 
and telegraph line from the Missouri River to the Pacific 
Ocean.

By the act of July 1, 1862, c. 120, 12 Stat. 489, entitled “An 
act to aid in the construction of a railroad and telegraph line 
from the Missouri River to the Pacific Ocean, and to secure to 
the government the use of the same for postal, military and 
other purposes,” the Union Pacific Railroad Company was 
incorporated with power to lay out, locate, maintain, and 
enjoy a continuous railroad and telegraph from a named point 
in what was then the Territory of Nebraska to the western 
boundary of what at that time was the Territory of Nevada.

That company was given the right of way through the pub­
lic lands for the construction of its railroad and telegraph line 
as well as the power and authority to take from those lands 
adjacent to the line of the road, earth, stone and timber, and 
other materials required in the work of construction, and so 
far as it was necessary to do so, to occupy the public lands, for 
stations, buildings, workshops and depots, machine shops, 
switches, side tracks, turntables and water stations; the 
United States to extinguish the Indian titles to all lands fall­
ing under the operation of the act and required for the right 
of way and grants made. “ For the purpose of aiding in the 
construction of said railroad and telegraph line, and to secure 
the safe and speedy transportation of the mails, troops, muni­
tions of war and public stores,” a large grant of lands was 
made, for which patents were directed to be issued as each 
forty consecutive miles of railroad and telegraph were com­
pleted and equipped in all respects as required. §§ 2, 3, 4.

The fifth section provided that for the purposes mentioned
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the Secretary of the Treasury, upon the completion and equip­
ment of forty consecutive miles of railroad and telegraph, 
should issue to the company bonds of the United States, of 
one thousand dollars each, payable in thirty years after date 
bearing six per centum per annum interest, to the amount of 
sixteen of said bonds per mile for such section of forty miles ; 
and “ to secure the repayment to the United States, as herein­
after provided, of the amount of said bonds so issued and 
delivered to said company, together with all interest thereon 
which shall have been paid by the United States, the issue of 
said bonds and delivery to the company shall ipso facto consti­
tute a mortgage on the whole line of the railroad and telegraph, 
together with the rolling stock, fixtures and property of every 
kind and description, and in consideration of which said bonds 
may be issued ; and on the refusal or failure of said company 
to redeem said bonds, or any part of them, when required so 
to do by the Secretary of the Treasury, in accordance with the 
provisions of this act, the said road, with all the rights, func­
tions, immunities and appurtenances thereunto belonging, and 
also all lands granted to the said company, by the United States, 
which, at the time of said default shall remain in the owner­
ship of said company, may be taken possession of by the Secre­
tary of the Treasury for the use and benefit of the United 
States”

The grants referred to were made “ upon condition that said 
company shall pay said bonds at maturity, and shall keep said 
railroad and telegraph line in repair and use, and shall at all 
times transmit dispatches over said telegraph line, and trans­
port mails, troops and munitions of war, supplies and public 
stores upon said railroad for the government whenever re­
quired to do so by any department thereof, and that the gov­
ernment shall at all times have the preference in the use of 
the same for all the purposes aforesaid, (at fair and reasonable 
rates of compensation, not to exceed the amounts paid by 
private parties for the same kind of service ; ) and all compen­
sation for services rendered for the government shall be applied 
to the payment of said bonds and interest until the whole 
amount is fully paid.” The company was entitled to pay
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the United States, wholly or in part, in the same or other 
bonds, treasury notes or other evidences of debt against the 
United States, to be allowed at par; and after the road was 
completed, until the bonds and interest were paid, at least five 
per centum of the net earnings of said road were required to 
be annually applied to the payment thereof. § 6.

The company was required to file its assent to the act in 
the Department of the Interior within one year after its pas­
sage, and it was allowed until the 1st day of July, 1874, to 
complete its railroad and telegraph through the Territories of 
the United States, to the western boundary of the Territory 
of Nevada, “there to meet and connect with the line of the 
Central Pacific Railroad Company of California.” §§ 7, 8.

The ninth section authorized the Leavenworth, Pawnee and 
Western Railroad Company of Kansas to construct a railroad 
and telegraph line from the Missouri River, at the mouth of 
the Kansas River, “ upon the same terms and conditions in all 
respects ” as were provided in the act for the construction of 
the railroad and telegraph line first mentioned, and to meet 
and connect with the same at the meridian of longitude named ; 
the route in Kansas, west of the meridian of Fort Riley, to 
the aforesaid point, on the one hundredth meridian of lon­
gitude, to be subject to the approval of the President of 
the United States, and to be determined by him on actual 
survey. By the same section it was declared that “the 
Central Pacific Railroad Company of California, a corporation 
existing under the laws of the State of California, are hereby 
authorized to construct a railroad and telegraph line from the 
Pacific coast, at or near San Francisco, or the navigable waters 
of the Sacramento River, to the eastern boundary of California, 
upon the same terms and conditions, in all respects, as are con- 
tained in this act for the ponstruction of said railroad and 
telegraph line first mentioned, and to meet and connect with 
the first mentioned railroad and telegraph line on the eastern 
boundary of California. Each of said companies shall file 
their acceptance of the conditions of this act in the Depart­
ment of the Interior within six months after the passage of 
this act.”

VOL. CLXI—27
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The tenth section provided that the company chartered by 
the State of Kansas should complete one hundred miles of its 
road, commencing at the mouth of the Kansas River, within 
two years after filing its assent to the conditions of the act, and 
one hundred miles per year thereafter until the whole was com­
pleted; and the Central Pacific Railroad Company of Cali­
fornia should complete fifty miles of its road within two years 
after filing its assent to the provision of the act, and fifty miles 
per year thereafter until the whole was completed ; and “ after 
completing their roads, respectively, said companies, or either 
of them, may unite upon equal terms with the first named 
company in constructing so much of said railroad and tele­
graph line and branch railroads and telegraph lines in this 
act hereinafter mentioned, through the Territories from the 
State of California to the Missouri Hiver, as shall then remain 
to be constructed, on the same terms a/nd conditions as provided 
in this act in relation to the said Union Pacific Railroad 
Company.” And the Central Pacific Railroad Company of 
California, after completing its road across that State, was 
authorized “ to continue the construction of said railroad and 
telegraph throuqh the Territories of the United States to the 
Missouri River, including the branch roads specified in this 
act, upon the routes hereinbefore and hereinafter indicated, 
on the terms and conditions provided in this act in relation to 
the said Union Pacific Railroad Company, until said roads 
shall meet and connect, and the whole of said railroad and 
branches and telegraph is completed.”

By the twelfth section it was declared that the “ track upon 
the entire line of railroad and branches shall be of uniform 
width, to be determined by the President of the United States, 
so that, when completed, cars can be rv/n from the Missouri 
River to the Pacific coast/ the grades and curves shall not 
exceed the maximum grades and curves of the Baltimore and 
Ohio Railroad ; the whole line of said railroad and branches 
and telegraph shall be operated and used for all purposes of 
communication, travel and transportation so far as the public 
and government are concerned, as one connected, continuous 
lime. . . . ”
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The fifteenth section gave to any other railroad company 
then or thereafter incorporated the right to connect with the 
road and branches provided for by the act, at such places and 
upon such just and equitable terms as the President of the 
United States should prescribe.

All of the railroad companies named in the act, and assenting 
thereto, or any two or more of them, were authorized to form 
themselves into one consolidated company; notice of such 
consolidation to be in writing, to be filed in the Department 
of the Interior, and the consolidated company to proceed to 
construct the railroad, branches and telegraph line, upon the 
terms and conditions provided in the act. § 16.

The seventeenth section provided : “ That in case said 
company or companies shall fail to comply with the terms and 
conditions of this act, by not completing said railroad and 
telegraph and branches within a reasonable time, or by not 
keeping the same in repair and use, but shall permit the same, 
for an unreasonable time, to remain unfinished, or out of re­
pair, and unfit for use, Congress may pass any act to insure 
the speedy completion of said road and branches, or put the 
same in repair and use, and may direct the income of said 
railroad and telegraph line to be thereafter devoted to the use 
of the United States, to repay all such expenditures caused by 
the default and neglect of said company or companies : Pro­
vided, That if said roads are not completed, so as to form a 
continuous line of railroad, ready for use, from the Missouri 
River to the navigable waters of the Sacramento River, in Cali­

fornia, by the first day of July, 1876, the whole of all of said 
railroads before mentioned and to be constructed under the 
provisions of this act, together with all their furnishings, fix­
tures, rolling stock, machine shops, lands, tenements and 
hereditaments, and property of every kind and character, 
shall be forfeited to and be tahen possession of by the United 
States : Provided, That of the bonds of the United States in 
this act provided to be delivered for any and all parts of the 
roads to be constructed east of the one hundredth meridian of 
west longitude from Greenwich, and for any part of the road 
west of the west foot of the Sierra Nevada Mountains, there
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shall be reserved of each part and instalment twenty-five per 
centum, to be and remain in the United States Treasury unde­
livered, until said roads and all parts thereof provided for in 
this act are entirety completed ; and of all the bonds provided 
to be delivered for the said road, between the two points afore­
said, there shall be reserved out of each instalment fifteen per 
centum, to be and to remain in the Treasury until the whole 
of the road provided for in this act is fully completed ; and if 
the said road or any part thereof shall fail of completion at 
the time limited therefor in this act, then and in that case the 
said part of said bonds so reserved shall be forfeited to the 
United States.”

By the eighteenth section it was declared : “ Whenever it 
appears that the net earnings of the entire road and telegraph, 
including the amount allowed for services rendered for the 
United States, after deducting all expenditures, including 
repairs and the furnishing, running and managing of said 
road, shall exceed ten per centum upon its costs, exclusive 
of the five per centum, to be paid to the United States, Con­
gress may reduce the rates of fare thereon if unreasonable in 
amount, and may fix and establish the same by law. And 
the better to accomplish the object of this act, namely, to pro­
mote the public interest and welfare by the construction of 
said railroad and telegraph line, and keeping the same in 
working order, and to secure to the government at all times 
(but particularly in time of war) the use and benefits of the 
same for postal, military and other purposes, Congress may, 
at any time, having due regard for the rights of said com­
panies named herein, add to, alter, amend or repeal this act.”

The several railroad companies named were authorized 
to enter into an arrangement with the Pacific Telegraph 
Company, the Overland Telegraph Company, and. the Cali­
fornia State Telegraph Company, “so that the present line 
of telegraph between the Missouri River and San Francisco 
may be moved upon or along the line of said railroad and 
branches as fast as said roads and branches are built ; and if 
said arrangement be entered into and the transfer of said tele­
graph line be made in accordance therewith to the line of said
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railroad and branches, such transfer shall, for all purposes of 
this act, be held and considered a fulfilment on the part of 
said railroad companies of the provisions of this act in regard 
to the construction of said line of telegraph. And, in case 
of disagreement said telegraph companies are authorized to 
remove their line of telegraph along and upon the line of rail­
road herein contemplated without prejudice to the rights of 
the railroad companies named herein.” § 19.

The act of 1862 was amended in many particulars by the act 
of July 2,1864, c. 216,13 Stat. 356. The time for designating 
the general route of the Union Pacific Railroad, and of filing 
the map of the same, and the time for the completion of that 
part of the railroads required by the terms of said act of each 
company, was extended one year from the time designated in 
the act of 1862 ; and the Central Pacific Railroad Company 
of California was required to complete twenty-five miles of 
its road “ in each year thereafter, and the whole to the state 
line within four years, and that only one half of the compen­
sation for services rendered for the government by said com­
panies shall be required to be applied to the payment of the 
bonds issued by the government in aid of the construction of 
said roads.” § 5.

The proviso to section four of the original act was modified 
so that the President of the United States was authorized to 
appoint/hr each of the roads three commissioners, as provided 
for in the original act; and “the verified statement of the 
president of the California company, required by said section 
four, shall be filed in the office of the United States surveyor 
general for the State of California, instead of being presented 
to the President of the United States ; and the said surveyor 
general shall thereupon notify the said commissioners of the 
filing of such statement, and the said commissioners shall there­
upon proceed to examine the portion of said railroad and tele­
graph line so completed, and make their report thereon to the 
President of the United States, as provided by the act of which 
this is amendatory. And such statement may be filed, and 
such railroad and telegraph line be examined and reported on, 
by the said commissioners, and the requisite amount of bonds
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may be issued and the lands appertaining thereto may be set 
apart, located, entered and patented, as provided in this act 
and the act to which this is amendatory, upon the construc­
tion by said railroad company of California of any portion of 
not less than twenty consecutive miles of their said railroad 
and telegraph line, upon the certificate of said commissioners 
that such portion is completed as required by the act to which 
this is amendatory.” § 6.

So much of section 17 of the act of 1862 as provided for a 
reservation by the government of a portion of the bonds to 
be issued to aid in the construction of the said railroads was 
repealed ; and it was provided that the failure of any one 
company to comply fully with the conditions and require­
ments of that act, and the act of which it was amendatory, 
should not work a forfeiture of the rights, privileges, or fran­
chise of any other company or companies that should have 
complied with the same. § 7.

To enable any one of the corporations to make convenient 
and necessary connections with other roads, it was authorized 
to establish and maintain all necessary ferries upon and across 
all rivers which its road might pass in its course ; and author­
ity was given each corporation to construct over all rivers for 
the convenience of such road bridges having suitable and 
proper draws for the passage of steamboats.

The tenth section provided : “ That section five of said act 
be so modified and amended that the Union Pacific Railroad 
Company, the Central Pacific Railroad Company, and any 
other company authorized to participate in the construction of 
said road, may, on the completion of each section of said road, 
as provided in this act and the act to which this is an amend­
ment, issue their first mortgage bonds on their respective rail­
road and telegraph lines to an amount not exceeding the 
amount of the bonds of the United States, and of even tenor 
and date, time of maturity, rate and character of interest with 
the bonds authorized to be issued to said railroad companies 
respectively. And the lien of the United States bonds shall 
be subordinate to that of the bonds of any or either of said 
companies hereby authorized to be issued on their respective
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roads, property and equipments, except as to the provisions of 
the sixth section of the act to which this act is an amendment, 
relating to the transmission of dispatches and the transporta­
tion of mails, troops, munitions of war, supplies and public 
stores for the government of the United States. And said 
section is further amended by striking out the word ‘ forty,’ 
and inserting in lieu thereof the words ‘on each and every 
section of not less than twenty.’ ”

By the eleventh section it was declared that “ if any of the 
railroad companies entitled to bonds of the United States, or 
to issue their first mortgage bonds herein provided for, has, at 
the time of the approval of this act, issued, or shall thereafter 
issue, any of its own bonds or securities in such form or man­
ner as in law or equity to entitle the same to priority of pref­
erence of payment to the said guaranteed bonds or said first 
mortgage bonds, the amount of such corporate bonds outstand­
ing and unsatisfied, or uncancelled, shall be deducted from the 
amount of such government and first mortgage bonds which 
the company may be entitled to receive and issue ; and such 
an amount only of such government bonds and such first 
mortgage bonds shall be granted or permitted, as, added to 
such outstanding, unsatisfied or uncancelled bonds of the 
company shall make up the whole amount per mile to which 
the company would otherwise have been entitled. . . . 
Provided, also, That no land granted by this act shall be con­
veyed to any party or parties, and no bonds shall be issued 
to any company or companies, party or parties, on account of 
any road, or part thereof, made prior to the passage of the 
act to which this act is an amendment, or made subsequent 
thereto, under the provisions of any act or acts other than 
this act and the act amended by this act.”

The twelfth section provided that the Leavenworth, Pawnee 
and Western Railroad Company, now known as the Union 
Pacific Railroad Company, Eastern Division, should build the 
railroad from the mouth of Kansas River, by the way of 
Leavenworth, or, if that be not deemed the best route, then 
it should, within two years, build a railroad from the city of 
Leavenworth to unite with the main stem at or near the city



424 OCTOBER TERM, 1895.

Opinion of the Court.

of Lawrence; but to aid in the construction of said branch 
the company was to receive no bonds. And if the Union 
Pacific Railroad Company should not be proceeding in good 
faith to build its railroad through the territories, when the 
Leavenworth, Pawnee and Western Railroad Company, or 
the Union Pacific Railroad Company, Eastern Division, shall 
have completed its road to the hundredth degree of longi­
tude, then the last named company may proceed to make said 
road westward “ until it meets and connects with the Central 
Pacific Railroad Company on the same line.”

The fifteenth section required the several companies, au­
thorized to construct the aforesaid roads, to operate and use 
said roads and telegraph for all purposes of communication, 
travel and transportation, so far as the public and government 
were concerned, “as one continuous line; and in such opera­
tion and use to afford and secure to each equal advantages 
and facilities as to rates, time and transportation, without any 
discrimination of any kind in favor of the road or business 
of either or any of said companies, or adverse to the road or 
business of any or either of the others.”

Any two or more of the companies authorized to participate 
in the benefits of the act were authorized, at any time, to unite 
and consolidate their organizations “ upon such terms and con­
ditions and in such manner as they may agree upon, and as 
shall not be incompatible with this act or the laws of the 
States in which the roads of such companies may be,” and 
thereupon such organization, so formed and consolidated, 
“shall succeed to, possess and be entitled to receive from 
the government of the United States all and singular the 
grants, benefits, immunities, guarantees, acts and things to be 
done and performed, and be subject to the same terms, condi­
tions, restrictions and requirements which said companies, 
respectively, at the time of such consolidation, are or may be 
entitled or subject to under this act, in place and substitution 
of said companies so consolidated respectively.” §16.

All the provisions of this act so far as applicable, relating 
or in any manner appertaining to the companies so consoli­
dated, or either thereof, were to apply to the consolidated
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organization. And if, upon the completion by the consoli­
dated organization of the roads, or either of them, of the 
companies consolidated, any other of the road or roads of 
either of the other companies authorized and forming, or 
intended or necessary to form, a portion of “a continuous 
line” from each of the several designated points on the 
Missouri River to the Pacific coast shall not have constructed 
the number of miles of its road within the time required, 
the consolidated organization was authorized “ to continue the 
construction of its road and telegraph in the "general direction 
and route upon which such incomplete or unconstructed road 
is hereinbefore authorized to be built, until such continuation 
of the road of such consolidated organization shall reach the 
constructed road and telegraph of said other company and 
at such point to connect and unite therewith ; and for and in 
aid thereof the said consolidated organization may do and 
perform, in reference to such portion of road and telegraph 
as shall so be in continuation of its constructed road and tele­
graph, and to the construction and equipment thereof, all and 
singular the several acts and things provided, authorized or 
granted to be done by the company authorized to construct 
and equip the same,” and shall be entitled to “similar and 
like grants, benefits, immunities, guarantees, acts and things to 
be done and performed by the government of the United 
States, by the President of the United States, or the Secre­
taries of the Treasury and Interior, and by commissioners in 
reference to such company, and to such portion of the road 
hereinbefore authorized to be constructed by it, and upon the 
like and similar terms and conditions, as far as the same are 
applicable thereto.” “And in case any company authorized 
thereto shall not enter into any consolidated organization, 
such company, upon the completion of the road as herein­
before provided, shall be entitled to, and is hereby authorized 
to, continue and extend the same under the circumstances, and 
in accordance with the provisions in this section, and to have 
all the benefits thereofi, as fully and completely as are herein 
provided, touching such consolidated organization. And in 
case more than one such consolidated organization shall be
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made, pursuant to this act, the terms and conditions of this 
act, hereinbefore recited as to one, shall apply in like manner 
force and effect to the other : Provided, however, That rights 
and interests at any time acquired by one such consolidated 
organization shall not be impaired by another thereof.” It 
was further provided that “ should the Central Pacific Rail­
road Company of California complete their line to the eastern 
line of the State of California, before the line of the Union 
Pacific Railroad Company shall have been extended west­
ward so as to meet the line of said first named company, said 
first named company may extend their line of road eastward 
one hundred and fifty miles on the established route, so as to 
meet and connect with the line of the Union Pacific road, 
complying in all respects with the provisions and restrictions 
of this act as to said Union Pacific road, and upon doing so 
shall enjoy all the rights, privileges and benefits conferred by 
this act on said Union Pacific Pailroad Company” § 16.

By a subsequent act, approved March 3, 1865, c. 88, the 
tenth section of the act of 1864 was so amended as to allow 
the Central Pacific Railroad Company, and the Western 
Pacific Railroad Company of California, the Union Pacific 
Railroad Company, the Union Pacific Railroad Company, 
Eastern Division, and all other companies provided for in the 
above act, to issue their six per centum thirty years’ bonds, 
to the extent of one hundred miles in advance of a continu­
ous, completed line of construction ; further, that the assign­
ment made by the Central Pacific Railroad Company of 
California to the Western Pacific Railroad Company of said 
State, of the right to construct all that portion of said rail­
road and telegraph from the city of San José to Sacramento, 
was ratified and confirmed to the latter company, “ with all 
the privileges and benefits of the several acts of Congress relat­
ing thereto and subject to all the conditions thereof.” 13 
Stat. 504.

From this review of the legislation of Congress it appears 
that the acts of 1862, 1864, and 1865 all relate to the same 
general subject ; and, when examined for the purpose of 
ascertaining the object of Congress in passing them, they
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should be regarded as one enactment. What that object was 
is no longer a subject of inquiry in this court. In United 
States v. Union Pacific Pailroad Company, 91 U. S. 92, this 
court, speaking by Mr. Justice Davis, held that the construc­
tion of a railroad connecting the Missouri River with the 
Pacific Ocean was a national work, because such a road would 
be a great national highway, under national control ; that the 
scheme for establishing that highway originated in national 
necessities, the country being involved at the time in a civil 
war which threatened the disruption of the Union, and endan­
gered the safety of our possessions on the Pacific ; and that 
the enterprise required national assistance, because private 
capital was inadequate for an undertaking of such magnitude. 
It appears upon the face of the act of 1862, as amended by 
the act of 1864, that Congress had in view the promotion of 
the public interest and welfare by the construction of a rail­
road and telegraph line that could be used by the government 
at all times, but particularly in time of war, for postal, mili­
tary, and other purposes,.and that so far as the government 
and the public were concerned, such road and telegraph were 
to be operated as one continuous line. These ends were to be 
attained through the agency of a corporation created by Con­
gress, and of certain corporations organized under state laws 
which Congress selected as instruments to be employed in 
accomplishing the public objects specified in its legislation.

Naturally, the next inquiry is, whether Congress made any 
and if any what provision to secure the United States against 
liability on account of its bonds issued in aid of the construc­
tion of this national highway? The acts of 1862 and 1864 
furnish the answer to this question. By the act of 1862, as 
we have seen, it is provided that the issuing of bonds and 
their delivery to the railroad company entitled to receive 
them should ipso fiacto constitute a mortgage on the whole 
line of the railroad and telegraph constructed by the company 
receiving the bonds, together with its rolling stock, fixtures 
and property of every kind and description, and in considera­
tion of which the bonds were issued ; and upon the refusal or 
failure of the company to redeem the bonds, or any part of
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them, when required so to do by the Secretary of the Treas­
ury in accordance with the act, the railroad, with all the 
rights, functions, immunities and appurtenances appertaining 
thereto, and all lands granted to the company, could be 
taken possession of by that officer, for the use and benefit of 
the United States. The same act also authorized the govern­
ment to retain all sums due as compensation for services ren­
dered in its behalf by the railroad company.

These provisions were so far altered by the act of 1864 as 
to authorize the Union Pacific Railroad Company, or any 
company authorized to participate in the construction of the 
road from the Missouri River to the Pacific Ocean, to place a 
first mortgage on their railroad and telegraph lines, respec­
tively, (to an amount not exceeding the bonds of the United 
States,) to which mortgage the lien of the United States bonds 
was made subordinate — saving the right of the government, 
reserved in the act of 1862, to be preferred in the use of the 
railroad and telegraph for the transportation of the mails, 
troops and munitions of war, and the transmission of tele­
graphic dispatches. The act of 1864 also provided that only 
one half of the compensation due from the government for 
services rendered should be retained and applied to the pay­
ment of the bonds issued by the United States. But the ait 
of May 7, 1878, c. 96, § 2, known as the Thurman Act, 20 
Stat. 56, provided that the whole of such compensation might 
be retained, one half to be applied to the payment of interest 
on the bonds issued by the United States, aid the other half 
to be turned into the sinking fund established by that act.

These and other provisions indicate the extent to which 
Congress deemed it necessary to make provision for the pro­
tection of the United States against liability on its bonds 
loaned to railroad companies for the purposes indicated in 
the act of 1862. The security taken by the government was, 
of course, impaired by the act of 1864, which subordinated 
the lien of the United States, as originally declared, to the 
first mortgages executed by the respective companies under 
the authority of that act. But if the act of 1862, fairly inter­
preted, excludes the idea that stockholders of the companies
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receiving subsidy bonds were to be personally liable to the 
United States for the principal and interest accruing on those 
bonds, the legislation of 1864, however unwise, did not have 
the effect of imposing such liability.

Now the important fact disclosed by the Pacific Railroad 
acts is that no one of them contains any clause imposing 
upon the stockholders of a corporation receiving subsidy 
bonds personal responsibility for any debt due to the United 
States from such corporation by reason of its failure to pay 
those bonds at maturity. It was, of course, competent for 
Congress, when incorporating the Union Pacific Railroad 
Company, to impose such liability upon the stockholders of 
that corporation. But as it did not do so; as the personal 
liability of stockholders for the debts of the corporation arises 
only from statute, it cannot be claimed, nor is it claimed, that 
the stockholders of that corporation incurred by their subscrip­
tions of stock any liability to the United States, or to any other 
creditor for the debts of that company ; they were bound, of 
course, to make good the amount of their subscriptions ; but 
that being done, their personal responsibility to creditors of 
the corporate body ceased. Pollard v. Bailey, 20 Wall. 520, 
526 ; Terry v. Tittle, 101 U. S. 216 ; Trustees of Tree Schools 
in Andover n. .Flint, 13 Met. 539, 541 ; Slee v. Bloom, 19 
Johns. 456, 474 ; Carr v. Iglehart, 3 Ohio St. 458 ; Seymour 
v. Sturgess, 26 N. Y. 134, 139 ; Bohn v. Brown, 33 Michigan, 
257 ; Woods v. Wichs, 7 Lea, 40, 45 ; Smith v. Huckabee, 53 
Alabama, 191, 193 ; Salt Lake City National Bank v. Hen­
drickson, 40 N. J. Law, 52, 54 ; Coffin v. Bich, 45 Maine, 507, 
510 ; 3 Thomps. on Corp. § 2925, and authorities there cited. 
Congress, by its legislation, encouraged and invited the in- 
vestment of private capital in the construction of a highway 
which, at that time, was deemed of vital importance to the 
whole country. As the stockholder of a corporation is not 
liable, beyond the amount of his unpaid subscription, for its 
debts, unless such liability is imposed by statute, and as the 
acts of Congress in question are silent upon that subject, 
every subscriber to the stock of the Union Pacific Railroad 
Company must be deemed to have become such upon the con-
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dition, implied by law, that he should not be personally liable 
for the debts of the corporation. It is not too much to say 
that if the acts of 1862 and 1864 had made the stockholders 
of the corporations therein named personally liable, in pro­
portion to their stock, for the repayment of the principal 
and interest of the bonds issued and delivered to such corpo­
ration, the accomplishing of the objects Congress had in view 
would have been seriously retarded, if not wholly defeated.

It is said, however, that these principles have no application 
to stockholders of California corporations that came into exist­
ence under constitutional and statutory provisions making a 
stockholder of a railroad corporation liable, in proportion to 
his stock, for its debts and obligations.

This position cannot be sustained except upon the theory 
that Congress intended to take a larger security in respect of 
that part of the Pacific road which the California company 
undertook to construct and maintain, than it took in respect 
of the Union Pacific railroad. But it cannot be inferred from 
the legislation of Congress that it intended, for the protection 
of the interests of the United States, to impose a heavier lia­
bility upon the stockholders of the California company than 
was imposed upon the stockholders of the Union Pacific 
Bailroad Company. Why should it have so intended ? Why 
should it be supposed that Congress would purposely make it 
more difficult to construct one part of the proposed national 
highway than another? The supreme end sought to be at­
tained was, by means of private capital and governmental 
aid, to secure the construction of the whole line for the bene­
fit, primarily, of the United States, and for the use of all the 
people. If, instead of making use of the Central Pacific 
Railroad Company of California, Congress had itself created 
a corporation with authority to construct a road from San 
Francisco through the Territories of the United States, to 
meet the Union Pacific Railroad Company, no one would sug­
gest that the stockholders of such a corporation would have 
been liable for its debts, unless Congress expressly imposed 
liability upon them. In respect of the liability of stock­
holders to the United States, on account of its subsidy bonds,
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we cannot believe that Congress intended to apply to the 
stockholders of the state corporation, selected to participate 
in the great work of establishing railroad and telegraphic 
communication between the Missouri River and the Pacific 
Ocean, any rule that it did not prescribe for stockholders of a 
national corporation created for the purpose of accomplishing 
the same object.

As Congress contemplated the construction of one con­
nected, continuous line from the Missouri River to the Pacific 
Ocean to be used for governmental and public purposes ; as 
it recognized “the necessity of uniting, by iron bands, the 
destiny of the Pacific and Atlantic States ; ” as its enactments 
disclose an intention to grant national aid to the corporations 
named, upon terms and conditions applicable alike to all of 
them, we cannot impute to it the purpose to make a discrimi­
nation against one part of that line that would necessarily 
have retarded the accomplishment of the important public 
object which it had in view. Throughout the whole of the 
acts referred to is manifest the purpose that the California 
corporation, and other state corporations named, should en­
joy the rights, immunities, benefits, and privileges given to 
them, upon the same terms and conditions as were prescribed 
for the Union Pacific Railroad Company. But the imposition 
of liability upon the stockholders of the California corpora­
tion for the debt of that corporation arising out of the bonds 
it received from the United States, when no such liability was 
imposed upon the stockholders of the Union Pacific Railroad 
corporation on account of like bonds received by it, would be 
inconsistent with that equality in terms and conditions which 
Congress prescribed for the corporations that were invited or 
permitted to participate in the grants, rights, benefits, privi­
leges and immunities granted by the general government to 
the corporation created by it.

It should be remembered that the question here is not 
whether the stockholders of the California company can be 
made liable for its debts to the United States arising in some 
other way than under the Pacific Railroad Acts and by the 
acceptance of United States bonds in aid of the construction
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of its road. Nor are we now to decide whether the adoption 
of the California corporation as an instrument of the national 
government in accomplishing a national object exempted its 
stockholders from liability under the constitution and laws of 
California to ordinary creditors. The question before us re­
lates only to the liability of the stockholders of the California 
corporation on account of a claim of the United States arising 
out of particular acts of Congress which authorized the issu­
ing and delivery of bonds to that corporation, and made such 
provision for the security of the United States as Congress 
deemed necessary and proper, but which did not reserve any 
right to look to the stockholders of that corporation if it 
failed or refused to meet the obligation imposed upon it in 
respect of those bonds.

Touching the obligation of the several railroad companies 
to pay at maturity the bonds received from the United States 
in aid of the construction of a railroad and telegraph line to 
the Pacific Ocean, there are cogent reasons, apart from the 
words of the act of Congress, why a rule should not be 
applied to the stockholders of the Central Pacific Railroad 
Company which confessedly cannot be applied to stockholders 
of the Union Pacific Railroad Company. Both corporations 
participated in the execution of the purposes of Congress. 
Each received franchises and powers from the Federal govern­
ment to be exerted for objects of national concern. Although 
the Central Pacific Railroad Company of California became 
an artificial being, under the laws of that State, its road owes 
its existence to the national government; for, all that was 
accomplished by the corporation that constructed and owns it 
was accomplished in the exercise of privileges granted by, and 
because of the aid derived from, the United States. “By the 
act of 1862,” this court has said, “ Congress granted this cor­
poration a right to build a road from San Francisco, or the 
navigable waters of the Sacramento River, to the eastern 
boundary of the State and thence through the Territories of 
the United States, until it met the road of the Union Pacific 
Company. For this purpose all the rights, privileges and 
franchises were given this company that were granted the
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Union Pacific Company, except the franchise of being a cor­
poration, and such others as were merely incident to the 
organization of the company. The land grants and subsidy 
bonds to this company were the same in character and quan­
tity as those to the Union Pacific, and the same right of 
amendment was reserved. Each of the companies was 
required to file in the Department of the Interior its accept­
ance of the conditions imposed before it could become entitled 
to the benefits conferred by the act. This was promptly done 
by the Central Pacific Company, and in this way that corpora­
tion voluntarily submitted itself to such legislative control by 
Congress as was reserved under the power of amendment.” 
Again, in the same case : “ But for the corporate powers and 
financial aid granted by Congress it is not probable that the 
road would have been built.” Sinking Fund eases, 99 U. S. 
700, 727. And in California v. Pacific Pailroad Company, 
127 U. S. 1, 38, Mr. Justice Bradley, delivering the opinion of 
the court, referred to the Pacific Railroad Acts, relating to the 
Central Pacific Railroad, and said : “ Thus, without referring 
to the other franchises and privileges conferred upon this com­
pany, the fundamental franchise was given by the acts of 
1862 and the subsequent acts to construct a railroad from the 
Pacific Ocean across the State of California and the Federal 
Territories until it should meet the Union Pacific, which it 
did meet at Ogden in the Territory of Utah.” The relations’ 
between the California corporation and the State were of no 
concern to the national government at the time the purpose 
was formed to establish a great highway across the continent 
for governmental and public use. Congress chose this exist­
ing artificial being as an instrumentality to accomplish 
national ends, and the relations between the United States 
and that corporation ought to be determined by the enact­
ments which established those relations ; and if those enact­
ments do not expressly nor by implication subject the stock­
holders of such corporation to liability for its debts, it is to be 
presumed that Congress intended to waive its right to impose 
any such liability.

The views we have expressed render it unnecessary to con-
VOL. CLXI—28
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aider any other question in the case. We are of opinion that 
the bill filed by the United States was properly dismissed, and 
that the order of the Circuit Court of Appeals affirming such 
dismissal was correct.

The judgment is, therefore, affirmed.

EVANSVILLE < DENNETT.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THB

SEVENTH CIRCUIT.

No. 509. Submitted May 2,1895. — Decided March 2, 1896.

The recital in a series of bonds, issued by a municipal corporation in In­
diana in payment of its subscription to the stock of a railroad company, 
that they were issued “ in pursuance of an act of the legislature of the 
State of Indiana and ordinances of the city council of said city, passed 
in pursuance thereof” do not put a purchaser upon inquiry as to the 
terms of the ordinances under which the bonds were issued.

The recital in such series that the bonds were issued to the railroad com­
pany, “ by virtue of a resolution of said city council passed May 23, 1870,” 
do not put a purchaser upon inquiry as to the terms of that resolution 
and charge him with knowledge of its terms.

Such recitals in such bonds as against a bona fide purchaser for value of 
such bonds estop the municipal corporation from asserting that the bonds 
were not issued, for stock subscribed, upon a petition of two thirds of the 
resident freeholders of the city, distinctly setting forth the company in 
which stock was to be taken, and the number and amount of shares to be 
subscribed.

Under the recitals in the bonds issued to the railroad company a bona 
fide purchaser for value was not put upon inquiry to ascertain whether a 
proper petition of two thirds of the residents of Evansville, freeholders 
of that city, had been presented to the common council, before that body 
had subscribed for stock in the said railroad company.

A bona fide purchaser for value of the bonds issued to the Evansville, Carmi, 
and Paducah Bailroad Company is not charged by the recitals in said 
bonds with notice that they were issued in pursuance of an invalid act, 
and in pursuance of an election under it ; and he had a right to assume, 
from the recital, that the prerequisites of both the valid act and the invalid 
act had been observed by the common council before the issuance of 
such bonds.

The case is stated in the opinion.
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Mr. George A. Cunningham for plaintiff in error.

Mr. George A. Sanders and Mr. William A. Bowers for 
defendant in error.

Me. Justice Harlan delivered the opinion of the court.

This case is here upon a certificate by the Judges of the 
United States Circuit Court of Appeals for the Seventh Cir­
cuit.

It appears from the statement of facts accompanying the 
questions propounded to this court that, on May 1, 1868, the 
city of Evansville issued its bonds, bearing date on that day, 
to the amount in the aggregate of three hundred thousand 
dollars, in payment of its subscription to the stock of the 
Evansville, Henderson and Nashville Railroad Company.

Each bond was for the sum of one thousand dollars, was 
made payable to the bearer thirty years after date, with inter­
est on presentation of the coupons attached, and was of the 
tenor and effect following :

“ $1000.00. No.----- .
“United States of America.

“ City of Evansville, State of Indiana.
“ On account of stock subscription on the Evansville, Hen­

derson and Nashville Railroad Company.
“ The city of Evansville, in the State of Indiana, promises 

to pay to the bearer thirty (30) years after date the sum of 
one thousand dollars, at the office of the Farmers’ Loan and 
Trust Company, of New York, with interest thereon at the 
rate of seven per centum per annum, payable semi-annually 
at the office of the Farmers’ Loan and Trust Company, in the 
city of New York, on the first day of November and the first 
day of May of each year, on presentation and delivery of the 
interest coupons hereto attached. This being one of a series 
of three hundred bonds of like tenor and date issued by the 
city of Evansville, in payment of a subscription to the Evans­
ville, Henderson and Nashville Railroad Company, made in 
pursuance of an act of the legislature of the State of Indiana
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and ordinances of the city council of said city, passed in pur­
suance thereof. The city of Evansville hereby waives all 
benefit from valuation or appraisement laws.

“In testimony whereof, the said city of Evansville has 
hereunto caused to be set its corporate seal, and these presents 
to be signed by the mayor of said city, and countersigned by 
the clerk thereof.

“ Dated the 1st of May, 1868.
“William H. Walker, Mayor.

“A. Μ. McGriff, City Clerks

On December 1, 1870, the city also issued bonds, amount­
ing in the aggregate to three hundred thousand dollars, in 
payment of its subscription to the stock of the Evansville, 
Carmi and Paducah Railroad Company, each bond being 
dated December 1, 1870, for the sum of one thousand 
dollars, payable to the Evansville, Carmi and Paducah Rail­
road Company, or bearer, December 1, 1895, with interest 
on presentation of the coupons attached. Each of those 
bonds was in the following form:

“ Total amount authorized, three hundred thousand dollars. 
“No. — . $1000.00.

“ City of Evansville, State of Indiana.
“ Evansville, Carmi and Paducah Railroad Company.

“ By virtue of an act of the general assembly of the State 
of Indiana, entitled ‘ An act granting to the citizens of the 
town of Evansville, in the county of Vanderburg, a city 
charter,’ approved January 27, 1847; and by virtue of an 
act of the general assembly of the State of Indiana, amenda­
tory of said act, approved March 11, 1867, conferring upon 
the city council of said city power to take stock in any com­
pany authorized for the purpose of making a road of any kind 
leading to said city ; and by virtue of the resolution of said 
city council of said city, passed October 4, 1869, ordering 
an election of the qualified voters of said city upon the ques­
tion of subscribing three hundred thousand dollars to the 
capital stock of the Evansville, Carmi and Paducah Railroad



EVANSVILLE υ. DENNETT. 437

Opinion of the Court.

Company, and said election, held on the 13th day of Novem­
ber, 1868, resulting in a legal majority in favor of such sub­
scription, and by virtue of a resolution of said city council, 
passed May 23, 1870, ordering an issue of the bonds of the 
city of Evansville (of which this is a part) to an amount not to 
exceed three hundred thousand dollars, bearing interest at the 
rate of 7 per cent per annum, for the purpose of paying the 
subscription as authorized above. The said city of Evansville 
hereby acknowledges to owe and promises to pay to the 
Evansville, Carmi and Paducah Railroad Company, or bearer, 
one thousand dollars, without relief from valuation or appraise­
ment laws, payable on the 1st day of December, a.d. 1895, at 
the Farmers’ Loan and Trust Company, in the city of New 
York, with interest from the date thereof, at the rate of 7 per 
cent per annum, said interest payable semi-annually on the 
first day of June and the first day of December on presenta­
tion of the proper coupons for the same at said bank. The 
faith and credit and real estate revenues and all other resources 
of the said city of Evansville are hereby solemnly and irrevo­
cably pledged for the payment of the principal and interest of 
this bond.

“ In testimony whereof, the mayor of the city of Evansville 
has hereunto set his hand and affixed the corporate seal of the 
said city, and the city clerk of said city has countersigned 
these presents this 1st day of December, 1870.

“Wm. Helder, City Clerk. Wm. Baker, Mayor.11

The charter of Evansville, approved January 27, 1847, in 
the fortieth clause of section 30 thereof, gave the city power 
“ to take stock in any chartered company for making roads 
to said city, or for watering said city, and in any company 
authorized or empowered by the commissioners of Vander- 
burg County to build a bridge on any road leading to said 
city; and to establish, maintain and regulate ferries across 
the Ohio River from the public wharves of said city : Pro- 
vided, That no stock shall be subscribed or taken by the com­
mon council in any such company, unless it be on the petition 
of two thirds of the residents of said city, who are freeholders
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of the city, distinctly setting forth the company in which 
stock is to be taken, and the number and amount of shares 
to be subscribed: And provided, also, That in all cases where 
such stock is taken the common council shall have power to 
borrow money and levy and collect taxes on all real estate 
(either inclusive or exclusive of improvements, at their discre­
tion) for the payment of said stock.” Laws of Indiana, Local, 
1846-47, p. 14, c. 1.

This clause of the original charter of Evansville was, in 
form, amended by the act of the legislature of the State of 
Indiana, approved December 21, 1865, entitled “An act to 
amend the fortieth clause of section 30 of an act entitled ‘ An 
act granting to the citizens of the town of Evansville, in the 
county of Vander burg, a city charter,’ approved January 27, 
1847, and declaratory of the meaning of the second section of 
the same act.” Laws of Indiana, Called Session, 1865, pp. 
76, 83.

The certificate before us states that “under the decisions 
of the Supreme Court of Indiana, this act was repugnant to 
the constitution and invalid, in that it did not set out the 
entire section as amended.”

In 1867 the legislature of Indiana attempted to amend the 
act of 1865, above referred to, by an act approved March 11, 
1867, entitled “An act to amend the first section of an act 
entitled ‘An act to amend the fortieth clause of section thirty 
of an act entitled “An act granting to the citizens of the town 
of Evansville, in the county of Vanderburg, a city charter,” 
approved January 27, 1847, and declaratory of the meaning 
of the second section of the same act,’ approved December 
21, 1865, so as to authorize the common council of the city 
of Evansville to subscribe for and take stock in the Evans­
ville, Henderson and Nashville Railroad Company, or any 
other company, or corporation, organized under and by virtue 
of the laws of the Commonwealth of Kentucky, for the pur­
pose of constructing a railroad leading from Nashville, in the 
State of Tennessee, to a point on the Ohio River at or near 
Evansville, Indiana.” Laws of Indiana, 1867, p. 121, c. 52.

This act authorized subscriptions for stock in the Evansville,
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Henderson and Nashville Railroad Company, or other railroad 
companies, by the city of Evansville, when a majority of the 
qualified voters of the city, who were also taxpayers, should 
vote therefor.

It is certified to us that under the decision of the Supreme 
Court of the State of Indiana this latter act was invalid, be­
cause amendatory of a prior invalid act.

The bonds in question, of both series, were in fact issued in 
attempted compliance with the act of March 11,1867, referred 
to in the recitals in the bonds issued to the Evansville, Carmi 
and Paducah Railroad Company.

The ordinances of the city council of the city of Evansville 
authorizing the issue of both series of bonds disclose that they 
were issued pursuant to an election by the legal voters of the 
city of Evansville, but do not recite that any petition of resi­
dent freeholders of the city was presented to the common 
council, as required by the charter ; and no such petition was, 
in fact, in either case made or presented to the common coun­
cil of the city of Evansville.

The defendant in error, William 8. Dennett, purchased bonds 
of both issues, before maturity and for value, and is a bona fide 
holder thereof.

This suit is brought upon matured coupons of both series of 
bonds.

The questions propounded are these :
1. Does the recital in the series of bonds, issued in payment 

of subscription to the Evansville, Henderson and Nashville 
Railroad Company, that they were issued “in pursuance of 
an act of the legislature of the State of Indiana and ordinances 
of the city council of said city, passed in pursuance thereof ” 
put a purchaser upon inquiry as to the terms of the ordinances 
under which the bonds were issued ?

2. Does the recital in the series of bonds issued to the 
Evansville, Carmi and Paducah Railroad Company, that they 
were issued “by virtue of a resolution of said city council 
passed May 23, 1870,” put a purchaser upon inquiry as to the 
terms of that resolution and charge him with knowledge of its 
terms ?
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3. Do the recitals in the bonds issued to the Evansville, 
Carmi and Paducah Railroad Company, as against a bona fide 
purchaser for value of such bonds, estop the city of Evansville 
from asserting that such bonds were not issued, for stock sub­
scribed, upon a petition of two thirds of the resident free­
holders of the city, distinctly setting forth the company in 
which stock was to be taken, and the number and amount of 
shares to be subscribed ?

4. Under the recitals in the bonds issued to the Evansville, 
Carmi and Paducah Railroad Company was a bona fide pur­
chaser for value put upon inquiry to ascertain whether a 
proper petition of two thirds of the residents of Evansville, 
freeholders of that city, had been presented to the common 
council, before that body had subscribed for stock in the said 
railroad company ?

5. Was a bona fide purchaser for value of the bonds issued 
to the Evansville, Carmi and Paducah Railroad Company 
charged by the recitals in said bonds with notice that they 
were issued in pursuance of an invalid act, and in pursuance 
of an election under it, or had such a purchaser a right to 
assume, from the recital, that the prerequisites of both the 
valid act and the invalid act had been observed by the com­
mon council before the issuance of such bonds ?

Such is the case made by the statement of facts. By that 
statement we are informed that the act of the legislature of 
Indiana of December 21, 1865, purporting to amend the for­
tieth clause of section 30 of the charter of Evansville granted 
in 1847, as well as the act of March 11, 1867, amendatory of 
the above act of December 21, 1865, were adjudged by the 
Supreme Court of Indiana to be unconstitutional and invalid. 
And, upon that basis, this court is asked to answer the ques­
tions embodied in the certificate from the judges of the Cir­
cuit Court of Appeals.

; Under this presentation of the case, we put aside the acts of 
1865 and 1867 as giving no support to the rights of the plain­
tiff, and look alone to the charter of 1847.

It cannot be doubted that the power given by the charter 
of 1847 ■ to take stock in any chartered company for making
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roads to said city,” authorized the city to subscribe to the cap­
ital stock of the Evansville, Henderson and Nashville Railroad 
Company, as well as of the Evansville, Carmi and Paducah 
Railroad Company. In City of Aurora v. West, 9 Indiana, 
74, 86, one of the questions was whether the authority given 
to the city council of Aurora, in the State of Indiana, “to take 
stock in any chartered company for making roads to said city,” 
was authority to subscribe to the stock of a railroad company. 
The Supreme Court of Indiana said : “ Here, the power is ex­
pressly granted, and the question is merely whether the road 
in which the stock was subscribed is one contemplated by the 
charter. We think, also, that a company chartered to build 
a railroad is chartered to build a road. We think a railroad 
is a road as properly as a turnpike road, or a plank road, is a 
road ; and one of these kinds was contemplated by the char­
ter, and not common public highways, as the latter are not 
constructed by chartered companies, while the former are, 
and the stock is to be taken by the city in a chartered com­
pany. A railroad would accommodate the people of the city 
more than a plank or a turnpike road, and the stock would 
be of more value.”

It is true that the city charter provided that “no stock 
shall be subscribed or taken by the common council in such 
company, unless it be on the petition of two thirds of the resi­
dents of said city, who are freeholders of the city, distinctly 
setting forth the company in which stock is to be taken, and 
the number and amount of shares to be subscribed.” But 
these were only conditions which the statute required to be 
performed or met before the power given was exercised. 
That there was legislative authority to subscribe to the stock 
of these companies cannot be questioned, although the statute 
declared that the power should not be exercised except under 
the circumstances stated in the statute.

Was a bona fide purchaser of bonds issued in payment of a 
subscription of stock — the power to subscribe being clearly 
given — bound to know that the conditions precedent to the 
exercise of the power were not performed ? If the bonds had 
not contained any recitals importing a performance of such
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conditions before the power to subscribe was exercised, then 
it would have been open to the city to show, even as against 
a bona fide purchaser, that the bonds were issued in disregard 
of the statute, and, therefore, did not impose any legal obliga­
tion upon it. Buchanan v. Bitchfield, 102 U. S. 278; School 
District v. Stone, 106 U. S. 183, 187.

But the bonds issued on account of subscription to the 
stock of the Evansville, Henderson and Nashville Railroad 
Company recite that the subscription was “made in pursu­
ance of an act of the legislature and ordinances of the city 
council passed in pursuance thereof.” This imports not only 
compliance with the act of the legislature, but that the ordi­
nances of the city council were in conformity with the statute. 
It is as if the city had declared, in terms, that all had been 
done that was required to be done in order that the power 
given might be exercised.

The bonds issued to the Evansville, Carmi and Paducah 
Railroad Company recite that they were issued “by virtue 
of” the city’s charter of January 27, 1847, and that recital 
imports compliance with the provisions of the charter. The 
additional recitals that the bonds were issued by virtue of the 
act of March 11, 1867, as well as by virtue of a resolution of 
the city council, ordering an election of the qualified voters of 
the city, which resulted in a legal majority in favor of such 
subscription, and of a resolution ordering the issuing of bonds, 
did not, as between the city and a bona fide purchaser for 
value, prevent the latter from assuming the truth of the 
recital that the bonds were issued by virtue of, that is, in 
compliance with, the city’s charter.

In School District v. Stone, above cited, the court said : 
“Numerous cases have been determined in this court, in 
which we have said that where a statute confers power 
upon a municipal corporation, upon the performance of cer­
tain precedent conditions, to execute bonds in aid of the con­
struction of a railroad, or for other like purposes, and imposes 
upon certain officers—invested with authority to determine 
whether such conditions have been performed — the responsi­
bility of issuing them when such conditions have been com-
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plied with, recitals, by such officers, that the bonds have been 
issued ‘ in pursuance of,’ or 4 in conformity with,’ or ‘ by virtue 
of,’ or 4 by authority of ’ the statute, have been held in favor 
of bona fide purchasers for value to import full compliance 
with the statute, and to preclude inquiry as to whether the 
precedent conditions had been performed before the bonds 
were issued.” Town of Coloma v. .Eaves, 92 Ü. S. 484 ; Com­
missioners V. .Bolles, 94 U. S. 104; Mercer County v. Hacket, 
1 Wall. 83 ; Anderson County Commissioners v. Beal, 113 U. S. 
227, 238-9 and authorities there cited; Cairo v. Zane, 149 
U. 8.122.

The charter of the city of Evansville gave authority to sub­
scribe to the stock of these railroad corporations, and, as held 
by the Supreme Court of Indiana, in Evansville, Indianapolis 
& Cleveland Straight Bine Railroad Co. v. Evansville, 15 
Indiana, 395, 412, the express power given to borrow money 
necessarily implied “ the power to determine the time of pay­
ment, and also the power to issue bonds or other evidences of 
indebtedness.”

As therefore the recitals in the bonds import compliance 
with the city’s charter, purchasers for value having no notice 
of the non-performance of the conditions precedent, were not 
bound to go behind the statute conferring the power to sub­
scribe, and to ascertain, by an examination of the ordinances 
and records of the city council, whether those conditions had, 
in fact, been performed. With such recitals before them they 
had the right to assume that the circumstances existed which 
authorized the city to exercise the authority given by the legis­
lature. The charter of 1847 contemplated a petition of two 
thirds of the resident freeholders of the city. The act of 1867 
provided for an election by the qualified voters, who were also 
taxpayers. Notwithstanding the provisions of the charter of 
1847 the city council before subscribing for the stock might 
well have ascertained what were the wishes of taxpayers, 
who were also qualified voters. So far as the recitals in the 
bonds are concerned, the purchaser of bonds might properly 
have assumed that both methods were pursued. Although, 
in strict law, he was chargeable with knowledge that the act
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of 1867 was invalid, and, consequently, that an election held 
under it could not itself authorize a subscription of stock by 
the city, he was entitled to stand upon the validity of the city 
charter, and to act upon the assurance, given by the recitals 
in the bonds, that the provisions of that charter had been 
respected, and, therefore, that the subscription of stock had 
been preceded by a petition to the city council of two thirds 
of the resident freeholders of the city.

The present case comes directly within Van Hostrup v. 
Madison City, 1 Wall. 291, 296, 297.

The city of Madison, Indiana, was authorized by its charter 
“ to take stock in any chartered company for making a road 
or roads to the said city, . . . provided, that no stock shall 
be subscribed . . . unless it be on petition of two thirds of 
the citizens who are freeholders,” etc. Mr. Justice Nelson, 
delivering the unanimous judgment of this court, said : “ It is 
supposed that the authority to subscribe is tied down to a 
chartered road, the line of which comes within the limits of 
the city ; and that the words are to be taken in the most lit­
eral and restrictive sense. But this, we think, would be not 
only a very narrow and strained construction of the terms of 
the clause, but would defeat the manifest object and purpose 
of it. The power was sought and granted, with the obvious 
idea of enabling the city to promote its commercial and busi­
ness interests, by affording a ready and convenient access to 
it from different parts of the interior of the State, and thus to 
compete with other cities on the Ohio River and in the in­
terior which were or might be in the enjoyment of railroad 
facilities.” Touching another issue in that case — and a 
similar issue is presented in the present litigation — the court 
said : “ Another objection taken is, that the proviso requiring 
a petition of two thirds of the citizens, who were freeholders 
of the city, was not complied with. As we have seen, the 
bonds signed by the mayor and clerk of the city recite on the 
face of them that they were issued by virtue of an ordinance 
of the common council of the city, passed September 2,1852. 
This concludes the city as to any irregularities that may have 
existed in carrying into execution the power granted to sub-
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scribe the stock and issue the bonds, as has been repeatedly 
held by this court. Our conclusion upon the whole case is, 
that full power existed in the defendants to issue the bonds, 
and that the plaintiffs are entitled to recover the interest cou­
pons in question. Even if the case had been doubtful, inas­
much as the city authorities have given this construction to 
the charter, and bonds have been issued and are in the hands 
of iona fide purchasers for value, we should have felt bound 
to acquiesce in it.”

The case before us cannot be distinguished from the one 
just cited.

It may be added that the questions here presented were 
carefully examined by Judge Woods in the case of Moulton 
v. City of Evansville, 25 Fed. Rep. 382, 388, where will be 
found a full review of the adjudged cases. That was an action 
to recover the amount of coupons of bonds of the same class 
as those here involved. The conclusion there reached was 
that the purchaser of the bonds had a right to rely on the 
recital as showing that a proper petition of freeholders was 
presented to the council before the subscription was ordered. 
The court said: “The purchaser, it is clear, was bound to 
know that the act of 1867, and the election ordered and held 
in compliance with it, were void, and that the law of 1847 
required a petition of freeholders as a condition precedent 
to the right of the common council to make such stock sub­
scriptions; but while bound by legal construction to know 
these things for himself, he, for the same reason, had a right 
to presume that the common council and officials of the city 
who ordered and made the bonds had the same knowledge ; 
that they ordered and held the election as matter of precau­
tion merely, and without the omission of any requirement of 
the act of 1847, as they must have intended to certify, if they 
acted honestly, as they are presumed to have acted intelli­
gently, in ordering the bonds issued.”

It is contended that the defence is sustained by Barnett v. 
Denison, 145 U. S. 135, 139. That case has no application to 
the issues here presented. The only point there decided was 
that the requirement of its charter, that all bonds issued by
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the city of Denison, “ shall specify for what purpose they were 
issued,” was not satisfied by a bond that purported on its face 
to be issued by virtue of an ordinance, the date of which was 
given, but not its title or contents.

The conclusion we have reached upon legal grounds, and in 
accordance with our former decisions, is the more satisfactory, 
because of the long time which elapsed before any question 
was raised by the city as to the validity of the bonds. The 
city having authority, under some circumstances, to put these 
bonds upon the market and having issued them under the cor­
porate seal of the city, and under the attestation of its highest 
officer, certifying that they were issued in payment of a sub­
scription of stock made in pursuance of the city’s charter, the 
principles of justice demand that the bonds, in the hands of 
bona fide holders for value, should be met according to their 
terms, unless some clear, well settled rule of law stands in the 
way. No such obstacle exists.

The court answers the first, second, and fourth questions in 
the negative, and the third in the affirmative. Jis answer 
is in the negative to the first clause, and in the affirmative 
to the second clause, of the fifth question.

SWEARINGEN v. UNITED STATES.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOB THE 

DISTRICT OF KANSAS.

No. 567. Submitted October 21, 1895. — Decided March 9, 1896.

The newspaper article, in the note on the opposite page, while its language 
is coarse, vulgar, and, as applied to an individual, libellous, was not of 
such a lewd, lascivious and obscene tendency, calculated to corrupt and 
debauch the minds and morals of those into whose hands it might fall, 
as to make it an offence to deposit it in the post office of the United 
States, to be conveyed by mail and delivered to the person to whom it 
was addressed.

In the District Court of the United States for the District
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of Kansas, November term, 1895, Dan K. Swearingen was in­
dicted, under the provisions of section 3893 of the Revised 
Statutes, for depositing in the post office of the United States, 
at Burlington, Kansas, to be conveyed by mail and delivered 
to certain named persons a certain publication or newspaper, 
entitled “ The Burlington Courier,” dated September 21,1894, 
and containing a certain article charged to be of an obscene, 
lewd, and lascivious character, and non-mailable matter.1

1 That article is added by the reporter to the statement of the case, only 
omitting the names and substituting dashes. “ About the meanest and 
most universally hated and detested thing in human shape that ever cursed 
this community is the red headed mental and physical bastard that flings 
filth under another man’s name down on Neosho street. He has slandered 
and maligned every Populist in the State, from the governor down to the 
humblest voter. This black hearted coward is known to every decent man, 
woman, and child in the community as a liar, perjurer, and slanderer, who 
would sell a mother’s honor with less hesitancy and for much less silver 
than Judas betrayed the Saviour, and who would pimp and fatten on a sis­
ter’s shame with as much unction as a buzzard gluts in carrion. He is a 
contemptible scoundrel and political blackleg of the lowest cut. He is pre­
tending to serve Democracy and is at the same time in the pay of the Re­
publican party. He has been known as the companion of negro strumpets 
and has revelled in lowest debauches. He has criminally libelled and slan­
dered such men as -----  ------,------------- ,-------------, —---------- ,----- . and
dozens of others whom we might name, who are recognized by all parties 
as among the oldest and most respected citizens of the county. His soul, 
if he has a soul, is blacker than the blackest shades of hell. He is the em­
bodiment of treachery, cowardice, and dishonor, and hasn’t the physical 
nor moral courage to deny it. He stands to-day hated, despised, and de­
tested as all that is low, mean, debased, and despicable. We propose to 
have done With the knave. We have already devoted too much valuable 
space to him. Time and again has he been proven a wilful, malicious, and 
cowardly liar, and instead of subsiding he has redoubled his lies. He lies 
faster than ten men could refute ; and for what ? A little Republican slush- 
money ! He is lower, meaner, filthier, rottener than the rottenest strumpet 
that prowls the streets by night. Again we say, we are done with him. 
The sooner Populists and Populist newspapers snub him, quit him cold, ignore 
him entirely, the sooner will he cease to be thought of only as a pimp that 
any man can buy for $1 or less. He is too little and rotten to merit the no­
tice of men. We have been wrong in noticing the poltroon at all, and 
henceforth are done.”

The indictment contained three counts, differing only in 
the names of the persons to whom copies of the newspapers
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were addressed. In each count the article was charged to be 
of an obscene, lewd and lascivious nature. The defendant 
moved to quash the indictment because the same did not state 
or charge a public offence, and because there were several 
offences improperly joined in each count. This motion was 
overruled. The defendant pleaded not guilty; a trial was 
had ; and a verdict of guilty was rendered. Thereupon the 
defendant filed a motion in arrest of judgment and for a new 
trial. These motions were overruled, and the defendant was 
sentenced to be imprisoned at hard labor in the penitentiary 
for the period of one year, to pay a fine of $50, and to pay 
the costs of prosecution. Thereupon a writ of error was sued 
out to this court.

Mr. J. D. Me Cleverly for plaintiff in error.

Mr. Assistant Attorney General Whitney for defendants in 
error.

Mr. Justice Shiras, after stating the case, delivered the 
opinion of the court.

The record discloses that the defendant below was, in the 
month of September, 1894, the editor and publisher of a news­
paper called “ The Burlington Courier,” and was indicted for 
having mailed several copies of the paper, containing the 
article referred to in the previous statement, addressed to dif­
ferent persons.

The bill of exceptions shows that, at the trial, the govern­
ment offered the article in question in evidence, and that the 
defendant objected for the reasons that no public offence was 
stated in the indictment, that there was a misjoinder of 
offences, and that the words of said newspaper article did not 
constitute unmailable matter. These objections were over­
ruled, and an exception was allowed. The article was then 
read to the jury, and evidence was offered and received tend­
ing to show that on September 21, 1894, copies of the news­
paper containing the said article were mailed by employés of 
the defendant, addressed severally to Riggs, Cowgill and
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Lane, who were regular subscribers to the paper, and whose 
names were on the mail list. The defendant, on the ground 
of its insufficiency, moved to strike out the evidence as to the 
mailing of any paper to Lane or Cowgill. This motion was 
overruled, as was likewise a motion to compel the district 
attorney to elect upon which count of the indictment he 
would rely. The defendant offered no evidence, and the 
court charged the jury that the newspaper article in evi­
dence, which the defendant admitted he published, was 
obscene and unmailable matter, and that the only thing for 
the jury to pass upon was whether the evidence satisfied them, 
beyond a reasonable doubt, that the defendant deposited, or 
caused to be deposited, in the post office at Burlington, Kan­
sas, newspapers containing said article. To the rulings of the 
court overruling the motions and to the charge exceptions 
were taken and allowed.

As we think that the court erred in charging the jury that 
the newspaper article in question was obscene and unmailable 
matter, it will not be necessary for us to consider the merits 
of those assignments which allege error in the admission of 
evidence.

This prosecution was brought under section 3893 of the 
Revised Statutes, which declares that “ every obscene, lewd 
or lascivious book, pamphlet, picture, paper, writing or other 
publication of an indecent character . . . are hereby 
declared to be non-mailable matter, and shall not be conveyed 
in the mails, nor delivered from any post office, nor by any 
letter carrier; and any person who shall knowingly deposit 
or cause to be deposited, for mailing or delivery, anything 
declared by this section to be non-mailable matter, and any 
person who shall knowingly take the same or cause the same 
to be taken from the mails for the purpose of circulating or 
disposing of or aiding in the circulation or disposition of the 
same, shall be deemed guilty of a misdemeanor, and shall, for 
each and every offence, be fined not less than one hundred 
dollars nor more than five thousand dollars, or be imprisoned 
at hard labor not less than one year nor more than ten years, 
or both, at the discretion of the court.”

VOL. CLXI—29
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The indictment contained three counts, in each of which the 
offence charged was the mailing of a copy of a newspaper con­
taining the article referred to in the previous statement, and 
which was alleged to be “an obscene, lewd and lascivious 
article.”

As already stated, the court charged the jury that the news­
paper article was obscene and unmailable matter, and that the 
only question for the jury to pass upon was whether the de­
fendant deposited the same in the post office at Burlington, 
Kansas.

The language of the statute is that “ every obscene, lewd or 
lascivious book or paper ” is unmailable, from which it might 
be inferred that each of those epithets pointed out a distinct 
offence. But the indictment alleges that the newspaper art­
icle in question was obscene, lewd and lascivious. If each 
adjective in the statute described a distinct offence, then these 
counts would be bad for duplicity, and the defendant’s motion 
in arrest of judgment for that reason ought to have been sus­
tained. We, however, prefer to regard the words “obscene, 
lewd or lascivious,” used in the statute, as describing one and 
the same offence. That was evidently the view of the pleader 
and of the court below, and we think this is an admissible 
construction.

Regarding the indictment as charging, in each count, a sin­
gle distinctive offence, to wit, the mailing of an obscene, lewd 
and lascivious paper, we think the court below erred in charg­
ing the jury that the evidence, so far as the character of the 
paper was concerned, sustained the charge, and that the only 
duty of the jury was to find whether the defendant knowingly 
deposited or caused to be deposited in the post office news­
papers containing the article so described.

Assuming that it was within the province of the judge to 
determine whether tha publication in question was obscene, 
lewd and lascivious, within the meaning of the statute, we do 
not agree with the court below in thinking that the language 
and tenor of this newspaper article brought it within such 
meaning. The offence aimed at, in that portion of the stat­
ute we are now considering, was the use of the mails to circu-
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late or deliver matter to corrupt the morals-of the people. 
The words “obscene,” “lewd” and “lascivious,” as used in 
the statute, signify that form of immorality which has rela­
tion to sexual impurity, and have the same meaning as is 
given them at common law in prosecutions for obscene libel. 
As the statute is highly penal, it should not be held to em­
brace language unless it is fairly within its letter and spirit.

Referring to this newspaper article, as found in the record, 
it is undeniable that its language is exceedingly coarse and 
vulgar, and, as applied to an individual person, plainly libel­
lous. But we cannot perceive in it anything of a lewd, las­
civious and obscene tendency, calculated to corrupt and 
debauch the mind and morals of those into whose hands it 
might fall.

The judgment of the court below is reversed and the cause 
remanded with, instructions to set aside the verdict and 
award a new trial.

Justices Harlan, Gray, Brown, and White dissented.

UNION PACIFIC RAILWAY COMPANY u O’BRIEN.

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE EIGHTH

CIRCUIT.

No. 119. Argued and submitted December 13,1895. — Decided March 2,1896.

A railroad company is bound to provide suitable and safe materials and 
structures in the construction of its road and appurtenances, and if 
from a defective construction thereof an injury happen to one of its 
servants the company is liable for the injury sustained.

The servant, on his part, undertakes the risks of the employment as far as 
they spring from defects incident to the service, but he does not take the 
risks of the negligence of the master itself.

The master is not to be held as guaranteeing or warranting absolute safety 
under all circumstances, but is bound to exercise the care which the 
exigency reasonably demands in furnishing proper roadbed, track, and 
other structures, including sufficient culverts for the escape of water 
collected and accumulated by embankments and excavations.
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There are cases ip which, if the employé knows of the risk and the danger 
attendant upon it, he may be held to have taken the hazard by accepting 
or continuing in the employment ; but this case, as left to the jury under 
the particular facts, is not one of them.

This was an action brought by Nora O’Brien against the 
Union Pacific Railway Company, in the Circuit Court for the 
District of Colorado, to recover damages for the death of her 
husband, John O’Brien, who was in the employment of the 
defendant as a locomotive engineer, running on the South 
Park division of the company’s line, and was killed by the 
derailment of his engine. The evidence tended to show that 
at the time of his death O’Brien, who had been an engineer 
upon the road for seven or eight years, was bringing a freight 
train of twenty-three cars from Como, Colorado, to Denver, 
and was running through that part of the mountains known 
as Platte Cañon; that O’Brien left Como at seven or eight 
o’clock on the evening of September 3, 1890, and that the ac­
cident occurred at one o’clock in the morning of September 4; 
that the line of railway followed the course of the South 
Platte River, and that there were numerous cuts thereon 
caused by the intersection of the line with the spurs project­
ing from the foot hills along which the line was built ; that 
the locomotive was derailed by reason of sand and gravel 
which had been deposited on the track to a depth of some 
seven or eight inches and to the extent of from ten to twenty 
feet ; that this deposit was in a cut, approached by a curve to 
the left, and then curving to the right as the track entered 
the cut, a double curve ; that the river bank of the cut was 
about seven or eight feet high, the other bank being much 
higher and very steep, sloping back up the mountain side; 
that down the upper bank ran a narrow gully which in rainy 
weather brought down water, carrying sand and disintegrated 
rock ; that this gully had had an outlet into the river before 
the track was constructed across it ; that there was no opening 
or culvert under the railroad track through which the water 
and material brought down could escape ; that a small ditch 
ran alongside the roadbed, but if the water coming down was 
greater in quantity than this ditch could carry, then the sur-
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plus would run over and upon the tracks of the railroad ; and 
that rain had fallen the evening previous to the accident, and 
the water rushing down the gully had deposited this mass of 
sand and gravel upon the track. There was some evidence 
that the gully was narrow, crooked, and concealed by the 
hills.

One Hall, a locomotive engineer, familiar with the road, 
testified that there were many cuts on the line; that sand 
was frequently found thereon in several places; that there 
were usually rains about the latter part of August or Septem­
ber, and that in rainy weather, on account of the steepness of 
the mountains, more or less material would be deposited on 
the track. Defendant then propounded this question on cross- 
examination, “ Are the engineers here aware of that fact ? ” 
to which plaintiff’s counsel interposed an objection, which was 
sustained, and defendant excepted. The witness had also 
testified that a culvert would have added to the safety of 
this cut, and was asked this question by defendant: “You 
said you thought the culvert would make it much safer, but 
is not that cut constructed there, and the water run out of it 
exactly as the cuts are ordinarily constructed on roads running 
through such places?” The question was objected to, the 
objection sustained, and defendant excepted.

George Warnick, the locomotive fireman who was on the 
engine when the accident happened, gave evidence on defend­
ant’s behalf tending to show negligence on the part of 
deceased, and was asked on cross-examination whether he 
had in answer to certain specified questions put to him at the 
hospital on the Sunday following stated that neither he nor 
the engineer was to blame for the accident. This he denied, 
and leading questions were permitted to be propounded to a 
witness called in rebuttal to contradict him, to which excep­
tions were saved.

Defendant asked the court to give the jury the following 
instructions :

“ 1. The court is asked to instruct the jury that the bur­
den of proof is upon the plaintiff to show that the accident 
occurred by reason of the negligence of the defendants, and
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that the plaintiff was in the exercise of due care at the time 
of the accident, and that due care in such a case required of 
the deceased that he be vigilant and watchful to avoid such 
danger as his experience of the road must have made him 
aware he must expect in such places as the place where the 
accident occurred, and under the circumstances detailed by 
the witnesses, to wit : at a time when heavy rains had been 
met with, and that there has been offered no evidence what­
ever upon that point by the plaintiff, not even a reputation 
for care, but there has been evidence offered by defendant 
that he was not in the exercise of due care; nor has there 
been any evidence offered as to whether if the sand had 
been discovered at the time it might have been discovered 
he could or could not have applied the air in time to prevent 
the accident.

“2. The court is asked to instruct the jury that a party 
taking employment as an engineer in running a locomotive 
assumes the risks that are incident to the employment and to 
the running of locomotives over the roads operated by his 
employer, and if the jury believe that the country through 
which this road ran and its location was such that sand was 
frequently deposited on the track, then the deposit of sand 
on-the track when heavy rains occurred must be taken as 
one of the ordinary risks of his employment, and the duty of 
the engineer was to be vigilant in avoiding it; and if the 
jury believe that the lack of such vigilance on the part of 
deceased contributed to the accident, then the plaintiff cannot 
recover.

“ 3. The court is asked to instruct the jury that the duty 
that an employer owes to the employé is to exercise ordinary 
care in providing the employé a safe place in which to 
work, and what is ordinary care is such care as men of 
ordinary prudence use in similar circumstances in the same 
employment.

“ 4. The court is asked to instruct the jury that there is no 
evidence to show that the construction of a culvert at the 
place where the accident happened would have avoided or 
would probably have avoided the accident.”
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The court refused to give each of these instructions, and 
defendant excepted.

The court then charged the jury at large, leaving to them 
the issues of negligence on the part of the company in not 
properly constructing the track in that no outlet was pro­
vided for the water which would be liable to come down on 
the track and deposit sand and other obstructions thereon, 
and of contributory negligence.

The court advised the jury, among other things, that, as 
the road at the place where the accident occurred was built 
across the mouth of a gulch, and from all the circumstances 
it would seem that it would have been practicable to make a 
culvert under the track at that place, keeping open the chan­
nel towards the river through which the sand might have 
washed out, and in that manner obstruction might have been 
avoided, if they believed from the evidence, taking into con­
sideration the size of the requisite opening and the quantity 
of sand and gravel coming down through the gulch, and all 
the circumstances, the track might have been built at reason­
able expense so as to avoid the possibility of the sand coming 
upon the track and obstructing it, they were at liberty to find 
that the company was negligent in respect to the manner of 
building the track at that place. And also that, independently 
of the testimony of Hall on that subject, the jury, “having 
regard to the testimony before you, the situation of the road 
and the topography of the ground, the gulch coming down 
in the way described by the witnesses,” might on their own 
judgment and knowledge of such matters determine in their 
own minds “whether it was practicable to make a culvert 
there with reasonable cost, which would have the effect of 
carrying away the sand and gravel so it would not be an 
obstruction upon the track.”

To these parts of the charge defendant excepted.
The jury found in favor of plaintiff, and judgment having 

been entered on the verdict, the company carried the case to 
the Circuit Court of Appeals for the Eighth Circuit, which 
affirmed the judgment. 4 U. S. App. 221.

Thereupon this writ of error was brought.
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Mr. John Μ. Thurston, (with whom was Mr. John F. Dillon 
on the brief,) for plaintiff in error.

Mr. H. E. Luthe and Mr. C. S. Thomas, for defendant in 
error, submitted on their brief.

Mb. Chief Justice Fullee, after stating the case, delivered 
the opinion of the court.

The Circuit Court of Appeals held that as to the first ques­
tion which the Circuit Court declined to allow to be put to 
Hall the answer would have been purely an inference based 
upon facts previously proven, and an inference which it was 
for the jury to draw from those facts, and therefore that it 
was properly excluded ; that as to the second question 
addressed to that witness and excluded, namely, whether the 
cut was not constructed as cuts were ordinarily constructed on 
roads running through such places, the court did not err in its 
exclusion, because railway cuts are not made upon any recog­
nized pattern, and the testimony offered would have been no 
aid to the jury without further testimony showing that the 
surroundings of other cuts were substantially similar to those 
of the cut where the accident happened, which would have 
involved collateral issues tending to confuse and mislead ; and 
that it was within the discretion of the trial court to permit 
leading questions to be propounded for the purposes of 
impeachment. It was also held that the Circuit Court did 
not err in refusing the first instruction asked for defendant, 
because the burden of proof was not upon plaintiff to show in 
the first instance that he was in the exercise of due care at the 
time of the accident ; that the second instruction was properly 
refused because it confused two distinct propositions, that 
relating to the risks assumed by an employé in entering a 
given service and that relating to the amount of vigilance that 
should be exercised under given circumstances, and because 
furthermore the instruction was not justified under the evi­
dence ; that while it was true that persons employed on lines of 
railway constructed at the foot of mountain ranges are neces­
sarily subjected to greater dangers than those employed upon
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railroads passing over prairie country, and that an engineer on. 
a line running at the foot of a mountain range assumes the 
increased risk due to this fact, yet the employé does not 
assume the risks and dangers that are caused by negligence 
on the part of the company, but has a right to expect that the 
company will construct and maintain its track and roadbed in 
such a condition as not to subject its employés to unnecessary 
risks and dangers, and that it is the duty of such company to 
use due care to construct its roadbed at a place where it crosses 
a waterway so that it may be reasonably safe for use, and if 
it has not done that, a jury may be justified in finding negli­
gence on its part.

Arid also that there was no error in declining to give the 
third instruction, inasmuch as it was fully covered in the 
charge ; nor in refusing the fourth instruction because it was 
not proper under the evidence; nor in those parts of the 
charge complained of.

In our opinion the Circuit Court of Appeals committed no 
error in its rulings and in affirming the judgment of the court 
below, and we are not inclined to restate the reasons for the 
conclusions reached by that court, which are fully set forth 
in the case as reported.

The general rule undoubtedly is that a railroad company is 
bound to provide suitable and safe materials and structures in 
the construction of its road and appurtenances, and if from a 
defective construction thereof an injury happen to one of its 
servants the company is liable for the injury sustained. The 
servant undertakes the risks of the employment as far as they 
spring from defects incident to the service, but he does not 
take the risks of the negligence of the master itself. The 
master is not to be held as guaranteeing or warranting ab­
solute safety under all circumstances, but it is bound to exer­
cise the care which the exigency reasonably demands in 
furnishing proper roadbed, track, and other structures, in­
cluding sufficient culverts for the escape of water collected and 
accumulated by its embankments and excavations. Hough n. 
-Railway Co., 100 U. S. 213; Texas & Pacific Railway v. 
Cox, 145 U. S. 593 ; Gardner v. Michigan Central Railroad,
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150 U. S. 349, 359 ; Union Pacific Railway v. Daniels, 152 
U. S. 684; Chicago de Northwestern Railroad v. Swett, 45 
Illinois, 197 ; Toledo de Peoria Railway v. Conroy, 68 Illinois, 
560 ; Stoher v. Iron Mountain Railway Co., 91 Missouri, 509 ; 
Paulmier v. Erie Railroad, 34 N. J. Law, 151 ; Snow v. 
Housatonic Railroad Co., 8 Allen, 441 ; Huddleston v. lowell 
Machine Shop, 106 Mass. 282 ; Smith n. Harlem Railroad 
Co., 19 N. Y. 127 ; Patterson v. Connellsville Railroad Co., 
76 Penn. St. 389.

It is the duty of the company in employing persons to run 
over its road to exercise reasonable care and diligence to make 
and maintain it fit and safe for use, and where a defect is the 
result of faulty construction which the employer knew or 
must be charged with knowing, it is liable to the employé 
if the latter use due care on his part, for injuries resulting 
therefrom.

There are cases in which, if the employé knows of the 
risk and the danger attendant upon it, he may be held to 
have taken the hazard by accepting or continuing in the 
employment ; but this case, as left to the jury under the par­
ticular facts, is not one of them. This engineer was entitled 
to rely upon the company as having properly constructed the 
road, and to presume that it had made proper inquiry in re­
spect of latent defects, if there were any, in the construction, 
for such was its duty, and he cannot be held to knowledge of 
the danger lurking in this narrow seam in the mountain side 
by whose inequalities its sinuosities were hidden. We agree 
with the Circuit Court of Appeals that the Circuit Court prop­
erly instructed the jury in this regard, and that no error was 
committed in allowing the jury to consider the evidence in 
the light of their own judgment and knowledge, taking into 
consideration all the facts bearing on the defective construc­
tion in question.

Judgment affirmed.

Mr. Justice Brewer and Mr. Justice Peckham took no 
part in the consideration and decision of this case.
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Gedney Channel, being the main entrance to the harbor of New York, is 
as much a part of the inland waters of the United States within the 
meaning of the act of March 3, 1885, c. 354, 23 Stat. 438, as the harbor 
within the entrance.

The real point aimed at by Congress in that act was to allow the original 
code (Rev. Stat. § 4233) to remain in force so far as it applies to pilot­
age waters, or waters within which it is necessary, for safe navigation, 
to have a local pilot.

The Delaware, returning to New York in ballast only, entered Gedney 
Channel upon a true course of W. by S. About the same time, the 
Talisman, a tug towing a pilot boat, entered it from the northwest, upon 
a course about S.SE., and not far from a right angle to the course of the 
Delaware. Under these circumstances, as they were approaching each 
other on crossing courses, the Delaware was bound to keep out of the 
way, and the Talisman to keep her course. The Delaware made no effort 
to avoid the Talisman, but kept on its course until about a minute before 
collision, when its engines were stopped too late. The Talisman was 
struck and sunk, and became a total loss. Held, that the Delaware was 
grossly in fault.

The Supervising Inspector’s rules, so far as they require whistles to be 
used, ought to be construed in harmony with the International Code, and,, 
as applied to vessels upon crossing courses, they mean that when a single 
blast is given by the preferred steamer she intends to comply with her 
legal obligation to keep her course, and throw upon the other steamer 
the duty of avoiding her.

It is the primary duty of a steamer, having the right of way when approach­
ing another steamer, to keep her course ; all authorities agree that this 
rule applies so long as there is nothing to indicate that the approaching 
steamer will not discharge her own obligation to keep out of the way ; 
and it is settled law in the United States that the preferred steamer 
will not be held in fault for maintaining her course and speed, so long 
as it is possible for the other to avoid her by porting, at least in the 
absence of some distinct indication that she is about to fail in her duty.

The facts stated and referred to in the opinion leave too much doubt 
about the fault of the Talisman to justify the court in apportioning the 
damages.

The Delaware is not exempted from liability by the provisions of the act
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of February 13, 1893, c. 105, 27 Stat. 445, entitled “ An act relating to 
navigation of vessels, bills of lading, and to certain obligations, duties 
and rights in connection with the carriage of property.”

This was a suit in admiralty instituted by Charles H. Win­
nett, the owner and master, and the crew of the tug Talisman 
against the steamship Delaware, to recover damages for a 
collision between these vessels, which occurred on September 
16, 1893, about ten o’clock in the morning, in Gedney Chan­
nel, off Sandy Hook, at the outer entrance of New York har­
bor, and within three miles from land.

In the District Court the Delaware was held solely in fault, 
61 Fed. Rep. 525, and a decree was entered against her for 
$21,318.70. Her owner thereupon appealed to the Circuit 
Court of Appeals, which affirmed the decree of the District 
Court as to the fault of the steamship, and certified to this 
court certain questions as to whether she was absolved from 
liability by the provisions of the act of February 13,1893, c. 105, 
27 Stat. 445, entitled “An act relating to navigation of vessels, 
bills of lading and to certain obligations, duties and rights in 
connection with the carriage of property.” This certificate 
was docketed as a separate cause. The owner of the Dela­
ware thereupon applied for and was granted a writ of certi­
orari to bring up the whole record, upon the ground that the 
Circuit Court of Appeals erred in failing to find contributory 
negligence on the part of the Talisman.

The first three sections, containing the material provisions 
of the act in question, commonly known as the Harter Act, 
are printed in the margin.1

1 An act relating to navigation of vessels, bills of lading, ana to certain 
obligations, duties, and rights in connection with the carriage of property.

Be it enacted by the Senate and House of Bepresentatives of the United 
States of America in Congress assembled, That it shall not be lawful for the 
manager, agent, master, or owner of any vessel transporting merchandise 
or property from or between ports of the United States and foreign ports 
to insert in any bill of lading or shipping document any clause, covenant, or 
agreement whereby it, he, or they shall be relieved from liability for loss or 
damage arising from negligence, fault, or failure in proper loading, stowage, 
custody, care, or proper delivery of any and all lawful merchandise or prop­
erty committed to its or their charge. Any and all words or clauses of
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Mt. J. Parker Kirlin for appellant.

Mr. Barrington Putnam for appellees.

Mr. Justice Brown delivered the opinion of the court.

There are two questions involved in this case : firsts whether 
the tug Talisman was guilty of a fault contributing to the col­
lision ; and, second, whether the Delaware is exonerated from 
liability under the act of February 13, 1893, known as the 
Harter Act, by the fact that her owners had used due dili­
gence to make her seaworthy, and provide her with competent 
officers and crew.

1. Gedney Channel, in which the collision took place, is a 
dredged passage about 1100 feet in width, running from the 
open ocean in a direction about W. NW. | W., and constitut­
ing the main entrance to New York harbor. It is defined by

such import inserted in bills of lading or shipping receipts shall be null and 
void and of no effect.

Sec. 2. That it shall not be lawful for any vessel transporting merchan­
dise or property from or between ports of the United States of America 
and foreign ports, her owner, master, agent, or manager, to insert in any 
bill of lading or shipping document any covenant or agreement whereby 
the obligations of the owner or owners of said vessel to exercise due dili­
gence, properly equip, man, provision, and outfit said vessel, and to make 
said vessel seaworthy and capable of performing her intended voyage, or 
whereby the obligations of the master, officers, agents, or servants to care­
fully handle and stow her cargo and to care for and properly deliver same, 
shall in any wise be lessened, weakened, or avoided.

Sec. 8. That if the owner of any vessel transporting merchandise or 
property to or from any port in the United States of America shall exercise 
due diligence to make the said vessel in all respects seaworthy and prop­
erly manned, equipped, and supplied, neither the vessel, her owner or owners, 
agent or charterers, shall become or be held responsible for damage or loss 
resulting from faults or errors in navigation or in the management of said 
vessel, nor shall the vessel, her owner or owners, charterers, agent or mas­
ter, be held liable for losses arising from dangers of the sea or other navi­
gable waters, acts of God, or public enemies, or the inherent defect, quality 
or vice of the thing carried, or from insufficiency of package, or seizure 
under legal process, or for loss resulting from any act or omission of the 
shipper or owner of the goods, his agent or representative, or from saving 
or attempting to save life or property at sea, or from any deviation in ren­
dering such service.
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red buoys, bearing even numbers, along its northerly side, at 
intervals of 2000 feet, and corresponding black buoys, bearing 
odd numbers, on the southerly side, at the same distance 
apart. Two iron can buoys, sometimes called fairway buoys, 
the northerly one red and the southerly one black, mark the 
outer entrance to the channel. About a mile out to sea be­
yond the channel entrance an automatic yvhistling buoy marks 
the prolongation of the central axis of the channel. Directly 
■outside the entrance is located the station pilot boat, which 
anchors near black buoy No. 1, and sends out small boats to 
take off pilots who have been taking vessels to sea through the 
■channel. Within the bar at the other end of the channel the 
water widens and the Swash Channel diverges from the main 
..ship channel, as shown in the following diagram :
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Counsel upon one, if not upon both, sides have assumed, 
upon the authority of The Aurania and The liepublic, 29 
Fed. Rep. 98, and Singlehurst v. Compagnie Transatlantique, 
11 U. S. App. 693, that Gedney Channel is within the “ coast 
waters of the United States,” and therefore that the vessels 
involved were subject to the Revised International Regula­
tions of March 3, 1885, c. 354, 23 Stat. 438. We think that 
they are mistaken in this assumption.

The International Code for preventing collisions was first 
adopted by act of April 29, 1864, now incorporated into the 
Revised Statutes as section 4233, and was made applicable 
generally to the “ vessels of the Navy and of the mercantile 
marine of the United States.” This code remained substan­
tially unaffected by Congressional legislation until March 3, 
1885, when the Revised International Regulations for prevent­
ing collisions at sea were adopted by act of Congress, and 
made applicable to “ the navigation of all public and private 
vessels of the United States upon the high seas and in all 
coast waters of the United States.” By section 2, all laws 
inconsistent with these rules were repealed, except as to the 
navigation of such vessels within the harbors, lakes, and 
inland waters of the United States. As to such waters, the 
original code of 1864 still remains in force, explained and 
supplemented by the rules of the Supervising Inspectors.

The act of 1885 did not attempt to draw the line between 
the high seas and the coast waters of the United States, on 
the one hand, and the harbors and inland waters, on the 
other. Nor was it possible by any general legislation to do 
so. We are of opinion, however, that the dredged entrance 
to a harbor is as much a part of the inland waters of the 
United States within the meaning of this act as the harbor 
within the entrance, and that the real point aimed at by Con­
gress was to allow the original code to remain in force so far 
as it applied to pilotage waters, or waters within which it is 
necessary for safe navigation to have a local pilot. It is im­
portant that a pilot, while conducting a vessel in or out of a 
harbor, should not traverse waters governed by two inconsist­
ent codes of signals, and if there are to be two codes, the
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line should be drawn between the high seas, and the inland 
waters wherein the services of a local pilot are requisite for 
safe navigation. If, as has been suggested, ocean steamers 
were authorized or compelled to observe the new Revised 
Rules until their arrival at their docks, while vessels engaged 
in local trafile were observing the original rules, great confu­
sion would result, and the probabilities of collision be mate­
rially increased. It is evident that all vessels running upon 
the same waters should be bound by the same rules and 
regulations in respect to their navigation.

Recent legislation has not only established the proper prac­
tice for the future, but has explained what must have been 
the intention of Congress in passing the original act. By act 
of February 19, 1895, c. 102, 28 Stat. 672, “ to adopt special 
rules for the navigation of harbors, rivers and inland waters 
of the United States,” these waters are declared to be still 
subject to the provisions of Rev. Stat. § 4233 (the original code) 
and to the regulations of the Supervising Inspectors, §§ 4412 
and 4413. By section 2 the Secretary of the Treasury was 
authorized and directed from time to time “ to designate and 
define by suitable bearings or ranges with light houses, light 
vessels, buoys or coast objects, the line dividing the high seas 
from rivers, harbors and inland waters.” Pursuant to this 
authority the Secretary of the Treasury, on May 10, 1895, by 
Department Circular 95, designated and defined the dividing 
line between the high seas and the rivers, harbors and inland 
waters of New York as follows : “ From Navesink (southerly) 
Light-House NE. f E., easterly, to Scotland Light Vessel, 
thence N. NE. | E. through Gedney Channel Whistling Buoy 
(proposed position) to Rockaway Point Life-Saving Station. 
The whole of Gedney Channel is within this line.

This of course must be accepted as the dividing line as to 
all future cases; but as the Secretary of the Treasury was 
merely directed to carry out the existing law upon the sub­
ject, we think it should be treated as cogent evidence of what 
the law had been before, and we are therefore of the opinion 
that Gedney Channel should be treated, for the purposes of 
this case, as belonging to the inland waters of the United
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States. We are the less reluctant to take this course in view 
of the fact that the pilots of both steamers appear to have 
acted in contemplation of the Supervising Inspectors’ Rules 
rather than the Revised International Rules and Regulations.

The Delaware was an English tank steamship of 2495 tons 
registered, 345 feet in length, and was engaged in the busi­
ness of transferring petroleum in bulk from New York to 
London and Liverpool. She was returning to New York in 
ballast only, and had taken a duly licensed Sandy Hook pilot, 
who was in charge of her navigation at the time of the colli­
sion. The Talisman was an ocean tug, 100 feet in length, 
and at the time of the collision was engaged in towing the 
station pilot boat Edmund Driggs, with a hawser 15 fathoms 
in length, from a point some distance to the northward of the 
northerly line of Gedney Channel, diagonally across the chan­
nel towards the pilot station outside of the black fairway buoy, 
on the southerly side of the channel.

During the morning of the collision the weather was cloudy 
and overcast, until the Delaware got within three or four miles 
of the outer end of the channel, when a heavy rain squall came 
on, which lasted for about ten minutes, during which time the 
vessels were lost to view of each other. About four or five 
minutes before the collision, and when the vessels were prob­
ably a mile or more apart, the squall passed over, and each 
vessel sighted the other, and kept her in sight from that time 
until the collision. As the squall passed over, the pilot of the 
steamship made the outer red buoy about half a point on his 
port bow, and thereupon starboarded one point to bring the 
buoy upon his starboard bow, and was brought into the chan­
nel upon a true course of W. by S. At the same time the 
Talisman was entering the channel from the northwest, upon 
a course about S. SE., and not far from a right angle to the 
course of the Delaware.

Without inquiring minutely into the respective manœuvres 
and courses of the two steamers, it is sufficient to say that 
they were approaching each other upon crossing courses, and 
that under the 19th Rule, the steamship, having the Talisman 
on her starboard side, was bound to keep out of her way. By

VOL. CLXI—30
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Rule 23 there was a corresponding obligation on the part of 
the Talisman to keep her course. The Delaware made no 
effort to avoid the tug. Instead of porting as she entered the 
channel and passing up the starboard side, and astern of the 
Talisman, the pilot kept her on her course until about a min­
ute before the collision, when the master, who had been below, 
ran hurriedly on the bridge, and seeing the Talisman about 
three points on his starboard bow, and close at hand, ordered 
the helm hard-a-starboard, and the engine stopped; though 
both orders were given too late to be of any service. The 
Delaware struck the Talisman upon the port quarter, about 
15 feet from the stern, listing her heavily to starboard, and 
continued to push her sidewise through the water for about 
300 feet, when she sank near the southerly side of the chan­
nel. A fireman who was trying to cast off the tow line was 
drowned ; Captain Winnett’s arm was severely fractured ; and 
the tug became a total loss. It is evident from the bare state­
ment that the Delaware was grossly at fault, and no claim is 
made to the contrary.

2. It is insisted, however, that the Talisman was also in 
fault in several particulars. It seems that, when the Dela­
ware was about a mile off, the Talisman blew a single blast 
of her whistle, which does not appear to have been answered. 
When the Delaware was from a quarter to an eighth of a mile 
off, and the Talisman was a little above, or near the northerly 
edge of the channel, she sounded another single blast, which 
was not answered, although three of the libellant’s witnesses 
from the Talisman seemed to have understood that it was 
answered. When the Delaware was about a length off, the 
Talisman sounded an alarm signal of three blasts, but did not 
change her helm or reduce her speed before the collision.

In this connection, the Talisman was charged with a viola­
tion of the Supervising Inspectors’ rules, in not porting her 
helm and directing her course to starboard after sounding her 
first signal. These rules, however, so far as they require the 
whistle to be used, are applicable rather to vessels meeting 
end on or nearly end on, and the signals therein provided for 
are designed to apprise the approaching vessel of the inten-
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tion of the steamer giving the signal, to port or starboard, as 
the case may be. As applied to vessels upon crossing courses, 
however, it means, when a single blast is given by the pre­
ferred steamer, nothing more than that she intends to comply 
with her legal obligation to keep her course, and throw upon 
the other steamer the duty of avoiding her. Such was evi­
dently the view taken by both parties in this case, as there is 
not the slightest evidence that the pilot of the Delaware was 
misled by these signals, nor is a failure to port charged in the 
answer, or suggested in the testimony, as a fault on the part 
of the Talisman. These rules, so far as they require whistles 
to be used, ought to be construed in harmony with the Inter­
national Code. If they were so construed as to require the 
preferred vessel to port, after having blown a blast of her 
whistle, it would involve a violation of article 23, which 
requires her to keep her course. On the other hand, if they 
be construed as applying chiefly to steamers meeting end on, 
or nearly end on, under Rule 18, they would frequently aid in 
solving any doubt with regard to the proposed course of the 
vessel giving the signal, and thus enable the meeting vessel 
to govern her own course accordingly. Certainly the rules 
should not be construed to require the steamer giving the sig­
nal to violate a plain statutory rule of navigation.

As bearing upon the proper interpretation of these rules, it 
is pertinent to observe that to Rule 23 of the act “ to regulate 
navigation upon the Great Lakes and their connecting and 
contributory waters,” approved February 8, 1895, c. 64, 28 
Stat. 645, — a rule which corresponds in this particular feat­
ure with the Supervising Inspectors’ Regulations, and with 
article 19 of the Revised International Regulations, — there is 
added the following qualification : “ But the giving or answer­
ing a signal by a vessel required to keep her course shall not 
vary the duties or obligations of the respective vessels.”

The main fault charged upon the Talisman, however, is that 
of not stopping and reversing, when the failure of the Dela­
ware to take measures to avoid her became apparent. In The 
Britannia, 153 U. S. 130, which was also a case of a starboard 
hand collision, the preferred steamer, the Beaconsfield, was
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held to have been in fault for stopping and reversing under 
similar circumstances — in other words, for doing what it is 
claimed the Talisman should have done in this case. Two 
members of the court dissented upon the ground that the 
Beaconsfield, having been brought into a position of peril by 
the negligence of the Britannia, was not in fault for stopping 
and reversing; the substance of their opinion being that, 
under such circumstances, the master might exercise his judg­
ment as to the best method of avoiding a collision, and that 
an error in judgment should not be imputed to him as a fault. 
In neither opinion, however, was it intimated that, if the 
Beaconsfield had kept her speed, she would have been in fault 
for so doing.

The duty of a steamer having the right of way, when 
approaching another steamer charged with the obligation of 
avoiding her, has been the subject of much discussion both in 
the English and American courts. That her primary duty 
is to keep her course is beyond all controversy. It is ex­
pressly required by the 19th Rule of the original International 
Code, (Rev. Stat. § 4233,) and of the 16th Rule of the Revised 
Code of 1885, and doubtless applies so long as there is nothing 
to indicate that the approaching steamer will not discharge 
her own obligation to keep out of the way. The divergence 
between the authorities begins at the point where the master 
of the preferred steamer suspects that the obligated steamer is 
about to fail in her duty to avoid her. The weight of English, 
and, perhaps, of American authorities, is to the effect that, if 
the master of the preferred steamer has any reason to believe 
that the other will not take measures to keep out of her way, 
he may treat this as a “ special circumstance,” under Rule 24, 
“ rendering a departure ” from the rules I necessary to avoid 
immediate danger.” Some even go so far as to hold it the 
duty of the preferred vessel to stop and reverse, when a con­
tinuance upon her course involves an apparent danger of colli­
sion. Upon the other hand, other authorities hold that the 
master of the preferred steamer ought not to be embarrassed 
by doubts as to his duty, and, unless the two vessels be w en­
tremis, he is bound to hold to his course and speed.
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The cases of The Britannia, 153 U. S. 130, and The North- 
jield, 154 U. S. 629, must be regarded, however, as settling 
the law that the preferred steamer will not be held in fault for 
maintaining her course and speed, so long as it is possible for 
the other to avoid her by porting, at least in the absence of 
some distinct indication that she is about to fail in her duty. 
If the master of the preferred steamer were at liberty to spec­
ulate upon the possibility, or even of the probability, of the 
approaching steamer failing to do her duty and keep out of 
his way·, the certainty that the former will hold his course, 
upon which the latter has a right to rely, and which it is the 
very object of the rule to insure, would give place to doubts 
on the part of the master of the obligated steamer as to 
whether he would do so or not, and produce a timidity and 
feebleness of action on the part of both, which would bring 
about more collisions than it would prevent. Belden v. Chase, 
150 U. S. 674 ; The Highgate, 62 L. T. R. 841 ; 8. C. 6 Asp. 
Mar. Law Cases, 512.

In the case under consideration there was really nothing to 
apprise the tug that the Delaware would not port and go 
under her stern, until the collision became inevitable. The 
vessels were in plain sight of each other. The Delaware was 
entering a channel, whose course was marked by buoys, and 
she could not possibly have continued her then course without 
soon crossing the line of black buoys, which marked the 
southerly edge of the channel. There was every reason to 
suppose that, as soon as she passed the line of red buoys at 
the northerly edge, she would port and take her proper course 
up the channel, and if for any reason she was unable to do 
this, it was her plain duty to apprise the tug of the fact either 
by blowing the starboard signal of two whistles, or an alarm 
whistle, to indicate that the circumstances were such as to 
render it impossible for her to fulfil her obligation to keep 
out of the way of the tug. If she had done so a different 
question would have been presented. Until the last moment 
the tug had a right to assume that she would comply with the 
rule. Had the tug stopped and reversed, she might not only 
have brought about a collision with the Delaware, but would
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have incurred the danger of a collision with her own tow. It 
is true the Delaware did not answer the signals of the Talis­
man as she should have done, but Captain Winnett, who was 
in charge, testifies that he was under the impression that she 
answered the first whistle, and made an allegation to that 
effect in his libel. He appears to have been mistaken in this, 
but as the morning was somewhat thick he might have 
thought so, and was not in fault for acting upon that hypothe­
sis. The second whistle was given so late that the vessels 
were evidently in extremis before a reasonable time had 
elapsed in which to answer it. In any event there is too 
much doubt about the fault of the Talisman to justify us in ap­
portioning the damages.

3. Is the Delaware exempted from liability by the act of 
February 13, 1893, entitled “An act relating to navigation 
of vessels, bills of lading and to certain obligations, duties 
and rights in connection with the carriage of property”? 
This is the first case in which this act, which has an impor­
tant bearing upon the rights of shippers, has been called to 
our attention.

The^rai section declares it to be unlawful for the manager, 
etc., of any vessel engaged in foreign trade, to insert in any 
bill of lading any covenant or agreement whereby the vessel 
or her owner “shall be relieved from liability for loss or 
damage arising from negligence, fault or failure in proper 
loading, stowage, custody, care or proper delivery of any and 
all lawful merchandise or property committed to its or their 
charge,” and that any such clause shall be null and void. 
The second section declares it to be unlawful for any such 
vessel to insert in any bill of lading any covenant whereby 
the obligation of the owner to exercise due diligence to 
properly equip, man, provision, and outfit said vessel, and to 
make her seaworthy, and to carefully handle and stow her 
cargo, and to care for and properly deliver the same, shall in 
anywise be lessened, weakened, or avoided. The third section 
provides that, if the owner shall exercise due diligence to 
make her seaworthy, “neither the vessel, her owner or 
owners, agent, or charterers shall become or be held response
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ble for damage or loss resulting from faults or errors in navi­
gation or in the management of said vessel,” nor shall they 
be “ liable for losses arising from dangers of the sea, or other 
navigable waters, acts of God or public enemies, or the in­
herent defect, quality or vice of the thing carried, or from 
insufficiency of package, or seizure under legal process, or for 
loss resulting from any act or omission of the shipper or 
owner of the goods, his agent or representative, or from 
saving or attempting to save life or property at sea, or from 
any deviation in rendering such service.” The fourth section 
makes it obligatory to issue to shippers a bill of lading, 
stating certain particulars, which document shall be prima 
facie evidence of the receipt of the merchandise therein de­
scribed. The fifth section is penal in its character. The 
sixth reserves the application of the limited liability act ; and 
the seventh excepts vessels engaged in the transportation of 
live animals.

Respondent relies, in this · connection, upon the first clause 
of section 3 : “ That if the owner of any vessel, transporting 
merchandise or property to or from any port in the United 
States of America, shall exercise due diligence to make the 
said vessel, in all respects, seaworthy and properly manned, 
equipped and supplied, neither the vessel, her owner or owners, 
agent or charterers,, shall become or be held responsible for 
damage or loss resulting from faults or errors in navigation or 
in the management of said vessel.”

It is entirely clear, however, that the whole object of the act 
is to modify the relations previously existing between the ves­
sel and her cargo. This is apparent not only from the title of 
the act, but from its general tenor and provisions, which are 
evidently designed to fix the relations between the cargo and 
the vessel, and to prohibit contracts restricting the liability 
of the vessel and owners in certain particulars connected with 
the construction, repair and outfit of the vessel, and the care 
and delivery of the cargo. The act was an outgrowth of 
attempts, made in recent years, to limit, as far as possible, the 
liability of the vessel and her owners, by inserting in bills of 
lading stipulations against losses arising from unseaworthiness,
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bad stowage and negligence in navigation, and other forms of 
liability which had been held by the courts of England, if not 
of this country, to be valid as contracts and to be respected 
even when they exempted the ship from the consequences of 
her own negligence. As decisions were made by the courts 
from time to time, holding the vessel for non-excepted liabili­
ties, new clauses were inserted in the bills of lading to meet 
these decisions until the common law responsibility of carriers 
by sea had been frittered away to such an extent that several 
of the leading commercial associations, both in this country 
and in England, had taken the subject in hand and suggested 
amendments to the maritime law in line with those embodied 
in the Harter Act. The exigencies which led to the passage 
of the act are graphically set forth in a petition addressed by 
the Glasgow Corn Trade Association to the Marquis of Salis­
bury and embodied in a report of the Committee on Interstate 
and Foreign Commerce of the House of Representatives. As 
a part of the history of the times, this is a proper subject of 
consideration. American Net de Twine Co. v. Worthington, 
141 U. S. 468, 474.

“That, taking advantage of this practical monopoly, the 
owners of the steamship lines combined to adopt clauses in 
their bills of lading, very seriously and unduly limiting their 
obligations as carriers of the goods, and refuse to accept con­
signments for carriage on any other terms than those dictated 
by themselves.

“ That this policy has been gradually extended by the steam­
ship owners until at the present time their bills of lading are 
so unreasonable and unjust in their terms as to exempt them 
from almost every conceivable risk and responsibility as car­
riers of goods.

“For example, many of these bills of lading provide, in 
addition to the usual and reasonable exceptions, that the car­
riers shall not be liable for loss or damage occasioned by neg­
ligence of the master, pilot, stevedores, crew or others in their 
employment ; nor for bad stowage ; nor for defect or insuffi­
ciency of the hull, machinery or fittings of a vessel, whether 
occurring before or after receiving the goods on board ; nor
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for the admission of water into the vessel by any cause, and 
whether for the purpose of extinguishing fire or for any other 
purpose, and whether occurring previously or subsequently to 
the vessel’s sailing ; nor for the differences between the qual­
ity, marks or brands of flour or other goods shipped and those 
Of the goods actually found to be on board of the steamer (the 
marks, numbers or description in the bill of lading notwith­
standing) ; nor for loss of weight ; nor for detention, delay or 
deviation.

“Such bills of lading also frequently exempt the carrier 
from any claim not intimated before delivery of the goods, 
and at the same time provide that the master porterage of 
the goods on arrival of the steamer shall be done by the steam­
ship owners or their agents at the expense and risk of the 
receivers, so that the receivers have no opportunity before 
the delivery of their goods of ascertaining whether they are 
damaged or not, or how or in what part of the hold they may 
have been stowed.

“ That bills of lading have thus become so lengthened, com­
plex and involved, that in the ordinary course of business it is 
almost impossible for shippers of goods to read or check their 
various conditions, even if objections would be listened to, and 
the hardship is aggravated by the fact that new and more 
stringent conditions are constantly being added by the ship­
owners to provide for new questions or claims that have 
arisen.

“ That a striking illustration of this is the fact that recently 
a clause has been added to certain steamship forms of bill of 
lading actually giving the shipowners a right of lien over, and 
the right to sell the goods entrusted to them for carriage, not 
only for the freight upon the goods themselves, but for all 
debts due, either by the shippers, or the consignees of such 
goods, to the carriers or their agents, though these debts may 
have arisen on contracts unconnected with the carriage of 
such goods. The effect of this clause is to render the bill of 
lading, which has been of such essential service on account 
of its negotiable character in promoting the commercial pros­
perity of Great Britain, a document unfit for negotiation.”
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No complaint was made in this connection of the liability 
of vessels under the ordinary forms of bills of lading, or their 
liability to other vessels for the consequences of their negli­
gence, the evil to be remedied being one produced by the 
oppressive clauses forced upon the shippers of goods by the 
vessel owners. It is true that the general words of the third 
section, above quoted, if detached from the context and 
broadly construed as a separate provision, would be suscep­
tible of the meaning claimed, but when read in connection 
with the other sections, and with the remainder of section 3, 
they show conclusively that the liability of a vessel to other 
vessels with which it may come in contact was not intended 
to be affected.

The first, second, fourth, and seventh sections deal exclu­
sively with bills of lading and their covenants, and the third 
section, after using the general language relied upon by the 
respondent here, with regard to non-liability for faults or 
errors in navigation or in the management of the vessel, con­
tains a further exemption of “ loss arising from dangers of the 
sea, or other navigable waters, acts of God or public enemies, 
or the inherent defect, quality or vice of the thing carried, 
or from insufficiency of package, or seizure under legal pro­
cess, or for loss resulting from any act or omission of the 
shipper or owner of the goods, his agent or representative, 
or from saving or attempting to save life or property at sea, 
or from any deviation in rendering such service.” These 
provisions have no possible application to the relations of 
one vessel to another, and are mainly a reenactment of cer­
tain well-known provisions of the common law applicable to 
the duties and liabilities of vessels to their cargoes. The fact, 
too, that by section 6 the various sections of the Revised 
Statutes, which embody the limited liability act, are pre­
served unimpaired, would seem to indicate that the later act 
was not intended to receive the broad construction claimed.

The decree of the court below is, therefore,
Affirmed.
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UNITED STATES v. ZUCKER.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR THE 

SOUTHERN DISTRICT OF NEW YORK.

No. 794. Argued January 14,1896. —Decided March 2, 1896.

In an action against importers brought to recover from them the value of 
merchandise, originally belonging to them, and alleged to have been for­
feited to the United States under the provisions of the Customs Admin­
istrative Act of June 10, 1890, c. 407, § 9, the defendants cannot demand, 
as of right, that they shall be confronted, at the trial, with witnesses 
who testify in behalf of the government.

The case is stated in the opinion.

Mr. Assistant Attorney General Whitney for plaintiffs in 
error.

Mr. Abram J. Hose, (with whom was Mr. Peter Zucker on 
the brief,) for defendants in error.

Mr. Justice Harlan delivered the opinion of the court.

By the act of June 10,. 1890, c. 407, § 9, 26 Stat. 131, 135, 
known as the Customs Administrative Act, it is provided that 
“if any owner, importer, consignee, agent, or other person 
shall make or attempt to make any entry of imported mer­
chandise by means of any fraudulent or false invoice, affidavit, 
letter, paper, or by means of any false statement, written or 
verbal, or by means of any false or fraudulent practice or ap­
pliance whatsoever, or shall be guilty of any wilful act or omis­
sion by means whereof the United States shall be deprived of 
the lawful duties or any portion thereof, accruing upon the 
merchandise, or any portion thereof, embraced or referred to 
in such invoice, affidavit, letter, paper, or statement, or affected 
by such act· or omission, such, merchandise or the value thereof, 
to be recovered from the person making the entry, shall be 
forfeited, which forfeiture shall only apply to the whole of 
the merchandise or the value thereof in the case or package 
containing the particular article or articles of merchandise to
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which such fraud or false paper or statement relates; and 
such person shall, upon conviction, be fined for each offence 
a sum not exceeding five thousand dollars, or be imprisoned 
for a time not exceeding two years, or both, in the discretion 
of the court.”

The present action was brought to recover from the defend­
ants the sum of $346.02 as the value of certain merchandise 
originally belonging to them and alleged to have been for­
feited to the United States under the above statute.

The complaint, which is in the form prescribed by the New 
York Code of Civil Procedure, alleged that, on or about 
December 14, 1891, certain described merchandise was im­
ported into the United States, at the port of New York, and 
when so imported was subject to the payment of duties ; that 
the defendants, the owners, importers, and consignees of such 
merchandise, entered the same at the office of the collector, 
to whom was produced a duly certified invoice, purporting to 
show the actual cost of the merchandise, and also a declara­
tion, which entry and declaration were signed and verified in 
the manner and form required by law ; that said entry, 
invoice, affidavit, and paper were false and fraudulent, as the 
defendants well knew, in that the actual cost of such mer­
chandise was greater than the amount stated therein ; and 
that the defendants wilfully and wrongfully concealed the 
actual cost of such merchandise, whereby the United States 
had been deprived of the lawful duties, or a portion thereof, 
accruing upon the same.

The defendants made a general denial of each allegation of 
the plaintiff. As separate defences they pleaded : 1. That the 
merchandise mentioned in the complaint was not forfeited.
2. That the action was not brought against the person mak­
ing the entry of the merchandise in the complaint specified.
3. That the duties on all goods imported by them during the 
times specified in the complaint had been liquidated and paid 
by them, and such merchandise delivered to them as the own­
ers thereof, all without fraud, and that more than one year 
had elapsed since the date of the entry referred to by the 
United States.
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At the trial below the government, to sustain the issues on 
its part, offered to read in evidence a deposition that had been 
duly taken in Paris, France, and was properly authenticated 
and certified under letters rogatory, properly issued and 
returned.

The defendants objected to the admission of this testimony 
upon the following grounds : 1. That this action, though civil 
in form, was in substance a criminal case, and, under the Con­
stitution of the United States, the defendants were entitled 
on the trial “to be confronted with the witnesses” against 
them. 2. That “the constitutional right of the defendants 
to be confronted with the witnesses against them is not se­
cured by giving them notice of the execution of letters 
rogatory in France, and that their failure to attend on such 
occasion at a place three thousand miles from the place of 
trial, out of the district and in a foreign country, does not 
operate as a waiver of their constitutional right, if it can be 
waived.”

In answer to questions propounded by the court, the defend­
ants admitted that the evidence was material, and placed their 
objection to it upon the grounds just stated.

The court thereupon sustained the objection and excluded 
the evidence, to which action the government excepted.

The United States having no other evidence to offer, the 
jury, by direction of the court, returned a verdict for the 
defendants, and the action was.thereupon dismissed.

The only question presented for our decision is, whether the 
court below erred in excluding the deposition which the gov­
ernment took in Paris, France, and the materiality of which 
is conceded by the defendant.

The sole ground of objection to the deposition, as we have 
seen, was that, in this action to recover the value of merchan­
dise alleged to have been forfeited to the United States under 
the ninth section of the act of June 10, 1890, c. 407, no depo­
sition, wherever taken, could be read against the defendants, 
without their consent, but the witness must testify in person, 
before the court, during the progress of the trial.

This objection is supposed to be sustained by the Sixth
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Amendment of the Constitution, which provides that “ in all 
criminal prosecutions the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury of the State and 
district wherein the crime shall have been committed, which 
district shall have been previously ascertained by law, and to 
be informed of the nature and cause of the accusation ; to be 
confronted with the witnesses against him; to have compul­
sory process for obtaining witnesses in his favor, and to have 
the assistance of counsel for his defence.”

In support of their contention the defendants cite Coffey v. 
United States, 116 U. S. 436, 443 ; Boyd v. United States, 116 
U. S. 616, 634, and Lees v. United States, 150 U. S. 476.

Coffey v. United States was a civil information, on behalf 
of the United States, against certain property that had been 
seized by an internal revenue officer as forfeited to the United 
States on account of the alleged violations of certain provi­
sions of the Revised Statutes relating to internal revenue. 
Rev. Stat. §§ 3257, 3450, 3453. Coffey intervened and claimed 
the property. One of the defences was that a criminal infor­
mation had been filed against him in respect of the matters 
set forth in one or more of the counts of the declaration, and 
that upon a trial he had been acquitted. The principal ques­
tion presented in the civil case was as to the effect of the 
trial, verdict, and judgment of acquittal in the criminal case. 
This court, after observing that the proceeding to enforce the 
forfeiture against the res named must be a proceeding in rem 
and a civil action, while that to impose upon the offender the 
fine and imprisonment prescribed by statute must be a crimi­
nal proceeding, said : “ Yet, where an issue raised as to the 
existence of the act or fact denounced has been tried in a 
criminal proceeding, instituted by the United States, and a 
judgment of acquittal has been rendered in favor of a par­
ticular person, that judgment is conclusive in favor of such 
person on the subsequent trial of a suit in rem by the United 
States, where, as against him, the existence of the same act 
or fact is the matter in issue, as a cause for the forfeiture of 
the property prosecuted in such suit in rem.”

That case is an authority for the proposition that if the
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present defendants had been proceeded against criminally on 
account of the same acts and facts that must be shown in 
order to sustain this action under the statute of 1890, and had 
been acquitted, the verdict and judgment of acquittal would 
have barred a subsequent civil proceeding, based on the same 
acts and facts, and instituted to enforce a forfeiture or to 
recover the value of the merchandise forfeited.

Boyd N. United States was an information, in a cause of 
seizure and forfeiture of property, against certain merchandise 
seized as forfeited to the United States under the twelfth sec­
tion of the Customs Act of June 22, 1874, c. 391, 18 Stat. 186, 
188. Boyd intervened and claimed the goods. On the trial 
it became important to show the quantity and value of the 
merchandise contained in certain cases previously imported. 
The court, on motion of the District Attorney, made an order, 
under the fifth section of the above act, requiring the claim­
ant to produce the invoice of those cases. The order was 
obeyed, the claimant, however, objecting to its validity, as 
well as to the constitutionality of the statute. When the 
invoice was offered by the government as evidence, Boyd 
objected to its reception on the ground that, in a suit for 
forfeiture, the claimant himself could not be compelled to 
produce evidence, and that the statute, in that particular, was 
invalid. This court said : “ As showing the close relation 
between civil and criminal proceedings on the same statute 
in such cases, we may refer to the recent case of Coffey v. 
United States, in which we decided that an acquittal on a 
criminal information was a good plea in bar to a civil infor­
mation for the forfeiture of goods, arising upon the same acts. 
As, therefore, suits for penalties and forfeitures incurred by 
the commission of offences against the law are of this quasi 
criminal nature, we think that they are within the reason 
of criminal proceedings for all the purposes of the Fourth 
Amendment of the Constitution, and of that portion of the 
Fifth Amendment which declares that no person shall be 
compelled in any criminal case to be a witness against him­
self ; and we are further of opinion that a compulsory pro­
duction of. the private books and papers of the owner of
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goods sought to be forfeited in such a suit is compelling him 
to be a witness against himself, within the meaning of the 
Fifth Amendment to the Constitution, and is the equivalent 
of a search and seizure — and an unreasonable search and 
seizure — within the meaning of the Fourth Amendment. 
Though the proceeding in question is divested of many of 
the aggravating incidents of actual search and seizure, yet, as 
before said, it contains their substance and essence, and effects 
their substantial purpose.”

The principles announced in the Boyd case have no appli­
cation whatever to the present case. Neither the constitu­
tional provision which protects the people in their persons, 
houses, papers, and effects against unreasonable searches and 
seizures, nor the provision that a person shall not be compelled 
in any criminal case to be a witness against himself, has any 
bearing whatever upon the inquiry whether the right of an 
accused, in a criminal prosecution, “ to be confronted with the 
witnesses against him,” is infringed by permitting a deposition 
of a living witness to be read against him in an action brought 
to recover the value of merchandise forfeited to the United 
States by reason of his acts in violation of law. This is so man­
ifest that it is impossible, by any argument, to make it clearer.

Equally inapplicable to the present inquiry is the case of 
Lees v. United States, 150 U. S. 476. That was a civil action 
to recover a penalty imposed by the act of February 26, 1885, 
c. 164, 23 Stat. 332, for importing an alien under a contract 
to perform labor. Our attention has been called to that part 
of the opinion in that case, in which it was declared, upon the 
authority of Boyd v. United States, above cited, that although 
the proceeding against Lees was civil in form, it was “ unques­
tionably criminal in its nature, and in such a case a defendant 
cannot be compelled to be a witness against himself.” But 
that principle is not involved in the present case.

No case has been cited which sustains the contention of the 
defendants. And we are unaware of any such case in Eng­
land, where the constitutional principle embodied in the Sixth 
Amendment, and here involved, is recognized as part of the
law of the land.
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The Sixth Amendment relates to a prosecution of an accused 
person which is technically criminal in its nature. In such a 
proceeding, the person accused is entitled to a speedy and pub­
lic trial by an impartial jury of the State, as well as of a dis­
trict previously ascertained by law in which the crime charged 
against him shall have been committed ; whereas an action, 
in which a judgment for money only is sought, even if, in 
some aspects, it is one of a penal nature, may be brought 
wherever the defendant is found and is served with process, 
unless some statute requires it to be brought in a particular 
jurisdiction. The words, in the Sixth Amendment, “to be 
informed of the nature and cause of the accusation,” obviously 
refer to a person accused of crime, whether a felony or mis­
demeanor, for which he is prosecuted by indictment or pre­
sentment, or in some other authorized mode which may involve 
his personal security. So the clause declaring that the accused, 
in a criminal prosecution, is entitled “ to be confronted with 
the witnesses against him,” has no reference to any proceed­
ing (although the evidence therein may disclose, of necessity, 
the commission of a public offence) which is not directly 
against a person who is accused, and upon whom a fine or 
imprisonment, or both, may be imposed. A witness who 
proves facts entitling the plaintiff in a proceeding in a court 
of the United States, even if the plaintiff be the government, 
to a judgment for money only, and not to a judgment which 
directly involves the personal safety of the defendant, is not, 
within the meaning of the Sixth Amendment, a witness against 
an “ accused ” in a criminal prosecution ; and his evidence may 
be brought before the jury, in the form of a deposition, taken 
as prescribed by the statutes regulating the mode in which 
depositions to be used in the courts of the United States may 
be taken. The defendant, in such a case, is no more entitled 
to be confronted at the trial with the witnesses of the plain­
tiff than he would be in a case where the evidence related to 
a claim for money that could be established without disclos­
ing any facts tending to show the commission of crime.

In Counselman v. Hitchcock, 142 U. S. 547, 562, it was held 
that the provision in the Fifth Amendment that no person
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“shall be compelled in any criminal case to be a witness 
against himself,” covered, but was not limited to, criminal 
prosecution; that its object was “to insure that a person 
should not be compelled, when acting as a witness in any 
investigation, to give testimony which might tend to show 
that he himself had committed a crime.” In the argument 
of that case reference was made to the Sixth Amendment in 
support of the proposition that an investigation before a grand 
jury was not a criminal case, within the meaning of the Fifth 
Amendment, and was solely for the purpose of finding out 
whether a crime had been committed. But this court said 
that a Criminal prosecution, within the meaning of the Sixth 
Amendment, was one against a person who was accused and 
who was to be tried by a petit jury ; that “ a criminal prose­
cution under article six of the Amendments is much narrower 
than a criminal case under article five of the Amendments.”

Of course, if the government had elected to prosecute the 
present defendants, criminally, for the offence defined in the 
ninth section of the act of 1890, a verdict and judgment of 
acquittal could have been pleaded in bar of an action to 
recover the value of the merchandise. Coffey v. United 
States, above cited. But it does not follow that the defend­
ants can demand of right, in this civil action, not directly in­
volving their personal security, that they shall be confronted, 
at the trial, with the witnesses who testify in behalf of the 
government.

The judgment is reversed, and the case is remanded with 
directions to set aside the verdict and judgment, and for 
further proceedings in conformity with this opinion.
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SPALDING v. VILAS.

ERROR TO THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.

No. 81. Argued November 21, 1895. — Decided March 2,1896.

It was the duty of the Postmaster General to cause all cheques or warrants 
issued under the authority of the act of March 3, 1883, c. 119, 22 Stat. 
487, and of the act of August 4, 1886, c. 903, § 8, 24 Stat. 256, 307, 308, 
to be sent directly to the claimants, and it was his right to call their at­
tention to the provisions of the act of 1883 ; and if the legislation to 
which attention was thus Invited worked injury to an attorney employed 
by such claimants to present their claims, in that it gave his clients an 
opportunity to evade, for a time, the payment of what they may have 
agreed to allow him, it was an injury from which no cause of action 
could arise.

The Postmaster General was directly in the line of duty when, in order that 
the will of Congress as expressed in the act of 1883 might be carried out, 
he informed claimants that they were under no legal obligation to re­
spect any transfer, assignment or power of attorney, which section 3477 
of the Revised Statutes declared to be null and void. If the plaintiff had 
not taken any such transfers, assignments, or powers of attorney from 
his clients, he could not have been injured by the reference made by the 
Postmaster General to that section. If he had taken such instruments, 
he cannot complain that the Postmaster General called the attention of 
claimants to the statute on the subject, and correctly interpreted it.

The act of the head of one of the Departments of the government in calling 
the attention of any person having business with such Department to a 
statute relating in any way to such business, cannot be made the founda­
tion of a cause of action against such officer.

The same general considerations of public policy and convenience which 
demand for judges of courts of superior jurisdiction immunity from 
civil suits for damages arising from acts done by them in the course of 
the performance of their judicial functions, apply to a large extent to 
official communications made by heads of Executive Departments when 
engaged in the discharge of duties imposed upon them by law.

The case is stated in the opinion.

Mr. W. Willoughby for plaintiff in error.

Mr. Assistant Attorney General Dickinson for defendant 
in error.
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Me. Justice Hablan delivered the opinion of the court.

This writ of error brings up for review a judgment of the 
Supreme Court of the District of Columbia in general term, 
which affirmed a final order in the same court in special term, 
sustaining a demurrer to the declaration filed by the plaintiff 
in error Spalding against the defendant Vilas, and dismissing 
the plaintiff’s action.

The question presented for determination is whether the 
plaintiff’s declaration stated a valid cause of action against 
the defendant.

The plaintiff alleged that he was a citizen of the District 
of Columbia, and had been for more than twenty years an 
attorney-at-law, practising his profession in the city of Wash­
ington, and that the defendant, from March 4, 1885, until 
January 16,1888, was the Postmaster General of the United 
States ;

That “ in or about the year 1871, he, the said plaintiff, was 
employed by a considerable number of persons, who were and 
had been postmasters at different post offices in the United 
States, to obtain a review and readjustment of their salaries, 
in accordance with the provisions of the act of Congress of 
June 12,1866, relating thereto, and which enacted that when 
the quarterly returns of the postmasters of the third, fourth, 
and fifth classes, mentioned therein, showed that their salary 
allowed is ten per centum less than it would be on the basis 
of commissions under the act of June 22, 1854, fixing their 
compensation, they were entitled to have their compensation 
reviewed and readjusted under the provisions of said act of 
1854, by reason of which a large number of such postmasters 
had just and valid claims against the United States arising 
from such readjustment, and a large number of them entered 
into written contracts with the plaintiff, employing him, and 
providing a reasonable compensation to him for procuring the 
same, and gave to him written powers of attorney to act for 
them in the prosecution of said claims and to receive the 
drafts which might be issued in payment thereof ; ” and,

That “ upon making and filing applications at the Post
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Office Department in behalf of his clients for such readjust­
ment and review, the same was denied, notwithstanding such 
act of Congress, whereupon the plaintiff took measures to 
procure mandatory legislation by Congress and appropriations 
necessary, pressing such legislation by all lawful means in his 
power in the different Congresses from 1871 to 1886, giving 
to such efforts a great amount of his time, and in the mean­
time procuring similar contracts and applications and powers 
of attorney from several thousands of postmasters of the said 
classes throughout different parts of the United States, and 
filing in the Post Office Department such applications and 
powers of attorney, and expending a good many thousands 
of dollars in building up a business in the collection of such 
claims, relying upon the justice thereof, and finally obtaining 
the passage of the acts of Congress of March 3, 1883, requir­
ing the Postmaster General of the United States, upon proper 
presentation of such claims, · to compute and pay the same ; 
an act of Congress of July 7, 1884, making appropriations for 
the payment of such claims; a further act of Congress of 
March 3, 1885, making a like appropriation; and a similar 
act of Congress of August 4, 1886, making further appropria­
tions therefor, all of which acts were brought about in conse­
quence of the continual and persistent efforts of the plaintiff, 
under which acts the plaintiff proceeded to make out papers 
and proofs for the presentation of such claims in behalf of his 
clients, and filed the same, with powers of attorney to him, 
as aforesaid, in the said Post Office Department, and com­
menced the collection of the same, a large number of said 
claims prior to March, 1885, and which were good and valid, 
being, however, repudiated by the Post Office Department, 
and the prosecution of such claims being made more difficult 
by great hostility of the persons managing such department 
to the collection of this class of claims ; ”

The declaration also alleged that “ soon after the 3d day of 
March, 1885, the plaintiff made application to the defendant, 
in his capacity of Postmaster General of the United States, to 
adjust and pay the said claims which had been disallowed, 
and also to review and readjust claims of the same character



486 OCTOBER TERM, 1895.

Opinion of the Court.

which had not before been presented, which applications were 
refused, and an acrimonious controversy arose between the 
said defendant and this plaintiff in relation thereto, the said 
defendant, among other things, endeavoring to obtain legis­
lation by Congress to impair and destroy the rights of the 
plaintiff under the said contracts, in which, however, he 
failed ; but to further harass the plaintiff, and to injure him 
in his good name and in his business, without any good 
reason therefor, and with malicious intent, the said defend­
ant interposed all possible obstacles to the collection of said 
claims, and undertook to induce the clients of the plaintiff to 
repudiate the contracts they had made, and for such purpose, 
and with such malicious intent, caused the drafts for the pay­
ment of such claims to be sent directly to the claimants, and 
for the malicious purpose of causing the claimants to disre­
gard the contracts they had made with the plaintiff for fees, 
and to cause them to believe that the same were null and void, 
and that plaintiff had rendered them no service, and that he 
was attempting falsely to claim for valuable services rendered 
under said contracts, falsely claimed to be valid, and using 
his official character for such purpose, thus placing the plain­
tiff before the country as a common swindler ; and to bring 
him into public scandal, infamy, and disgrace, and to injure 
his business, with each letter of transmittal of drafts to said 
claimants caused to be issued and sent to them, between Sep­
tember, 1886, and January 17,1888, to a great number, to wit, 
four thousand of the said claimants, clients of the plaintiff, 
residing in the States of New York, North Carolina, Ohio, 
Oregon, Pennsylvania, Rhode Island, South Carolina, Tennes­
see, Texas, Vermont, Virginia, West Virginia, Wisconsin, and 
the Territories of Utah, Washington, and Wyoming, the cir­
cular, of which the following is a copy, the same being dated 
and addressed to each claimant, respectively, stating the sum 
transmitted and the name and post office of such claimant, 
respectively, and having added thereto, in print, section 8 of 
the act of August 4, 1886, and section 3477 of the Revised 
Statutes of the United States, to wit:
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“Post Office Department,
“ Office of the Third Assistant Postmaster General, 
“Division of Finance, Washington, D. C.,----- , 188-.
“ Sir : Herewith inclosed you will find warrant payable to 

your order for $----- , which is in full liquidation of your
claim for the balance unpaid of the readjusted salary of-----  
------- , postmaster at------, State of-------- .

“ In transmitting it I am directed by the Postmaster Gen­
eral to advise you that in the act of 1883, which provided 
for readjustments of salary, the Congress directed that all 
checks or warrants should be made payable to the claimants 
and transmitted direct to them, and that in the appropriation 
and enactment on this subject by Congress, a copy of which is 
printed at the foot of this note, the direction was repeated. 
This was done because no attorney’s services were necessary to 
the presentation of the claim before the department, and the 
Congress desired all the proceeds to reach the person really 
entitled thereto. After a claim of this character is filed in the 
department its examination and the readjustment of the 
salary, if found proper, are made directly from the books and 
papers in the department by its officers, and without further 
evidence.

“You are further advised that by section 3477 of the 
Revised Statutes, a copy of which is also printed at the foot of 
this note, any transfer of this claim or power of attorney for 
receiving payment of this warrant is null and void.

“ Yours respectfully, J. H. Harris,
“ Third Assistant Postmaster General.

a_____________
a_________

“ See statutes referred to on next leaf ; ”

It was alleged that the said circular was intended to deceive 
and did deceive the said claimants, who believed what the 
defendant meant and intended, as hereinbefore stated, of and 
concerning the plaintiff, and was false in the following re­
spects, to wit : (1) that “ in the act of 1883, which provided 
for readjustments of salary, the Congress directed that all
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cheques or warrants should be transmitted direct to the claim­
ants, and that such direction was repeated in the act of 1886 ; ” 
(2) that “ this was done because no attorney’s services were 
necessary to the presentation of the claim before the depart­
ment ; ” (3) that “ this was done because the Congress desired 
all the proceeds to reach the person really entitled thereto ; ” 
(4) that “the statement that claims of this character, after 
being filed in the department, were examined and readjusted 
directly from the books and papers in the department, with­
out further evidence, besides being untrue, in many cases was 
unnecessary to protect the interests of the government or the 
claimant, was not required by law, and was maliciously 
intended to cause the claimants to believe that the plaintiff’s 
claim for valuable services was false and fraudulent, and the 
same was inserted for no other purpose.”

The declaration further alleged that “ the reference to sec­
tion 3477 in said circular, and the printing of the whole of 
said section, was for the malicious purpose only of causing the 
claimants to believe that the said contracts for fees, before 
suggested in said circular, were null and void according to a 
pretended official ruling of the Post Office Department ; while 
in truth and in fact the said section had no reference to any 
contracts of the kind, nor to contracts of the character here­
inbefore described as made by the plaintiff with such claim­
ants ; ” that “ all of said false statements or irrelevant refer­
ences and printing of said section 3577 of the Revised Statutes 
were unnecessary, malicious, and without reasonable or prob­
able cause, and intended to deceive the claimants, and to 
thereby induce them to repudiate the contracts they had made 
with the plaintiff, and they understood said circular as meant 
and intended, as herein stated, of and concerning the plaintiff; 
and they were deceived, and did repudiate their said contracts 
by reason thereof, to the great injury of the good name of the 
plaintiff and to his business, and for no other purpose ; ” and 
that “ soon after commencing to issue such circulars the atten­
tion of the defendant was called by the plaintiff to the fact 
that the issuing of such circulars produced great injury to his 
business and was unjust towards him ; but the said defendant,
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notwithstanding, maliciously continued the said issue, so long 
as he held the position of Postmaster General of the United 
States, to all the claimants he could reach, and to the number 
of four thousand, as aforesaid, for no other purpose than to 
continue the said injury to this plaintiff.”

In consequence of the alleged acts of the defendant the 
plaintiff claimed to have been put to great trouble and expense 
in enforcing the said contracts, had lost the benefit of many 
of them, at an expense and loss of $25,000; and, besides, had 
suffered injury to his good name and reputation to the amount 
of $75,000. He prayed judgment for $100,000, besides costs 
and disbursements.

Section 3477 of the Revised Statutes referred to in the 
circular made part of the declaration is as follows : “ All 
transfers and assignments made of any claim upon the United 
States, or of any part or share thereof, or interest therein, 
whether absolute or conditional, and whatever may be the 
consideration therefor, and all powers of attorney, orders or 
other authorities for receiving payment of any such claim, 
or of any part or share thereof, shall be absolutely null and 
void, unless they are freely made and executed in the presence 
of at least two attesting witnesses, after the allowance of such 
a claim, the ascertainment of the amount due and the issuing 
of a warrant for the payment thereof. Such transfers, assign­
ments and powers of attorney must recite the warrant for 
payment, and must be acknowledged by the person making 
them before an officer having authority to take acknowledg­
ments of deeds, and shall be certified by the officer ; and it 
must appear by the certificate that the officer, at the time of 
the acknowledgment, read and fully explained the transfer, 
assignment or warrant of attorney to the person acknowledg­
ing the same.”

The thought which underlies the entire argument for the 
plaintiff is that the circular issued from the Post Office 
Department, by direction of the Postmaster General, was 
beyond the scope of any authority possessed by that officer ; 
and, therefore, the sending of the circular to the persons who 
had presented claims against the government was not justi-
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fied by law, and would not protect the Postmaster General 
from, responsibility for the injury done to the plaintiff from 
that act.

The statute of March 3, 1883, c. 119, 22 Stat. 487, relating 
to the readjustment of the salaries of postmasters of certain 
classes, provided that every readjustment of salary, under that 
act, should be upon a written application, signed by the post­
master, or late postmaster, or legal representative entitled to 
such readjustment, and that “ each payment made shall be by 
warrant or check on the treasurer or some assistant treasurer 
of the United States, made payable to the order of said appli­
cant, and forwarded by mail to him at the post office within 
whose delivery he resides, and which address shall be set forth 
in the application above provided for.” And, by the act of 
August 4, 1886, c. 903, § 8, 24 Stat. 256, 307, 308, it was 
declared that the payment of all sums thereby appropriated 
“ shall be made by warrants or cheques, as provided by the 
said act of March 3, 1883, payable to the order of and trans­
mitted to the persons entitled respectively thereto.”

Whatever may have been the value of any services rendered 
by the plaintiff for his clients ; even if the readjustment of their 
salaries was wholly due to his efforts “ to procure mandatory 
legislation by Congress, pressing such legislation by all lawful 
means in his power,” through many years, it was competent 
for the legislative branch of the government to provide that 
any sums ascertained to be due to claimants should be paid 
directly to them. Such a requirement could have had no 
other object than to make it certain that the full amount due 
to those whose salaries were readjusted was received by them 
personally, and should not pass through the hands of agents 
or attorneys. No one will question the power of Congress to 
enact legislation that would effect such an object. Ball v. 
Halsell, ante, 72. If such legislation worked injury to the 
plaintiff in that it gave his clients an opportunity to evade, 
for a time, the payment of what they may have agreed to 
allow him, it was an injury from which no cause of action 
could arise. This view is so clear that no argument in its 
support is necessary.
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It results that the Postmaster General not only had the 
right, but it was his duty, to cause all cheques or warrants, 
issued under the authority of the above acts of Congress, to 
be sent directly to the claimants. If not strictly his duty, it 
was his right to call the attention of claimants to the provi­
sions of the act of 1883. Of the legislation of Congress every 
one is presumed to have knowledge ; but all know, as matter 
of fact, that the larger part of the people are not informed as 
to the provisions of many acts of Congress. No one could 
rightfully complain that the Postmaster General called the 
attention of those having business with his Department to 
an act of Congress that related to that business, and which 
would explain why cheques or warrants, in their favor, were 
sent directly to them, and were not delivered to agents or 
attorneys.

Nor did the Postmaster General exceed his authority when 
he informed claimants that Congress required cheques or war­
rants to be sent to them “ because no attorney’s services are 
necessary to the presentation of the claim before the Depart­
ment, and Congress desired all the proceeds to reach the per­
son really entitled thereto ; ” nor when he stated in his circular 
that “ after a claim of this character is filed in the Department, 
its examination and the readjustment of salary, if found proper, 
are made directly from the books and papers in the Department 
by its officers, and without further evidence.” Was it not true 
that any claim, under these acts of Congress must be, or could 
properly be, sustained or rejected according to the evidence 
furnished by the records of the Department? Besides, the 
statement that “ no attorney’s services were necessary to the 
presentation of the claim,” if not strictly accurate, was, at 
most, only an expression of the opinion of the Postmaster 
General in the course of his official duties. As he was 
charged with the execution of the will of Congress in relation 
to the readjustment of those salaries, he was entitled to ex­
press his opinion as to the object for which the act of 1883 
was passed, and to indicate what, in his judgment, was neces­
sary to be done in order to bring claims under that act prop­
erly before the Department. Indeed, the clear indication in
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the act of 1883 of the desire of Congress that the full amount 
awarded to claimants should be paid directly to them, rendered 
it entirely appropriate that he should advise them of the fact 
that the records of the Department furnished all the evidence 
necessary for the readjustment directed by Congress. He did 
not by his circular advise claimants that they could disregard 
any valid contract made by them with attorneys. Claimants 
could not have understood him as recommending a violation 
of the legal rights of others. He said, in substance, nothing 
more than that they, the claimants, were mistaken if they 
supposed that the services of attorneys were required for 
the presentation and prosecution of their claims before the 
Department.

Equally without foundation is the suggestion that the Post­
master General exceeded his authority and duty when he 
called the attention of claimants to section 3477 of the Revised 
Statutes. That officer might well have apprehended that the 
salutary provisions of that section had been overlooked or 
disregarded by those interested or connected with the prosecu­
tion of these claims. If any claimant had transferred or as­
signed his claim, or any part of it, or any interest therein, or 
had executed any power of attorney, order or other instru­
ment for receiving payment of such claim, or any part of it, 
before the claim was allowed, and before its amount was as­
certained and a warrant for its payment issued, such transfer, 
assignment and power of attorney were null and void. The 
Postmaster General was directly in the line of duty when, in 
order that the will of Congress as expressed in the act of 1883 
might be carried out, he informed claimants that they were 
under no legal obligation to respect any transfer, assignment, 
or power of attorney, which section 3477 of the Revised Stat­
utes declared to be null and void. If the plaintiff had not 
taken any such transfers, assignments, or powers of attorney 
from his clients, he could not have been injured by the refer­
ence made by the Postmaster General to that section. If he 
had taken such instruments, he cannot complain that the Post­
master General called the attention of claimants to the statute 
on the subject, and correctly interpreted it.
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The act of the head of one of the departments of the gov­
ernment in calling the attention of any person having business 
with such department to a statute relating in any way to such 
business, cannot be made the foundation of a cause of action 
against such officers.

If, as we hold to be the case, the circular issued by the Post­
master General to claimants under the acts of Congress in 
question was not unauthorized by law, nor beyond the scope 
of his official duties, can this action be maintained because of 
the allegation that what the officer did was done maliciously ?

This precise question has not, so far as we are aware, been 
the subject of judicial determination. But there are adjudged 
cases, in which principles have been announced that have some 
hearing upon the present inquiry.

In Randall v. Brigham, 7 Wall. 523, 535 — which was an 
action against one of the Justices of the Superior Court of 
Massachusetts for an alleged wrongful removal of the plain­
tiff from his office of an attorney and counsellor at law — it 
was said that whatever might be the rule in respect of judges 
of limited and inferior authority, judges of superior or general 
authority were not liable to civil actions for their judicial acts, 
even when such acts were in excess of their jurisdiction, “ un­
less, perhaps, where the acts, in excess of jurisdiction, are done 
maliciously or corruptly.”

But in Bradley v. .Fisher, 13 Wall. 335, 350, 351 — which 
was an action against a Justice of the Supreme Court of the 
District of Columbia to recover damages alleged to have been 
sustained by the plaintiff “ by reason of the wilful, malicious, 
oppressive and tyrannical acts and conduct ” of the defendant, 
whereby the plaintiff was deprived of his right to practise as 
an attorney in that court — it was said that the qualifying 
words, above quoted, were not necessary to a correct state­
ment of the law, and that judges of courts of superior or gen­
eral jurisdiction were not liable to civil suits for their judicial 
acts, even when such acts were in excess of their jurisdiction, 
and are alleged to have been done maliciously or corruptly. 
A distinction was made between excess of jurisdiction and 
the clear absence of all jurisdiction over the subject-mat-
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ter, the court observing that “ where there is clearly no juris­
diction over the subject-matter, any authority exercised is a 
usurped authority, and for the exercise of such authority, 
when the want of jurisdiction is known to the judge, no ex­
cuse is permissible. In this country,” the court said, “the 
judges of the superior courts of record are only responsible to 
the people, or the authorities constituted by the people, 
from whom they receive their commissions, for the manner in 
which they discharge the great trusts of their office. If in 
the exercise of the powers with which they are clothed as 
ministers of justice, they act with partiality, or maliciously, 
or corruptly, or arbitrarily, or oppressively, they may be called 
to an account by impeachment and suspended or removed 
from office.” Again : “ The exemption of judges of the supe­
rior courts of record from liability to civil suit for the judicial 
acts existing when there is jurisdiction of the subject-matter, 
though irregularity and error attend the exercise of the juris­
diction, cannot be affected by any consideration of the motives 
with which the acts are done. The allegation of malicious 
or corrupt motives could always be made, and if the motives 
could be inquired into judges would be subjected to the same 
vexatious litigation upon such allegations, whether the motives 
had or had not any real existence.”

In Yates n. Lansing, 5 Johns. 282, 291, Kent, C. J., said: 
“ The doctrine which holds a judge exempt from a civil suit 
or indictment for any act done or omitted to be done by him, 
sitting as a judge, has a deep root in the common law. It is 
to be found in the earliest judicial records, and it has been 
steadily maintained by an undisputed current of decisions 
in the English courts, amidst every change of policy, and 
through every revolution of their government.”

The same principle was announced in England in the case 
of Fray v. Blackburn, 3 B. & S. 576, in which Mr. Justice 
Crompton said : “ It is a principle of our law that no action 
will lie against a judge of one of the superior courts for a judi­
cial act, though it be alleged to have been done maliciously 
and corruptly ; therefore, the proposed allegation would not 
make the declaration good. The public are deeply interested
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in this rule, which, indeed, exists for their benefit, and was es­
tablished in order to secure the independence of the judges and 
prevent them from being harassed by vexatious actions.” The 
principle was applied in one case for the protection of a county 
court judge, who was sued for slander, the words complained 
of having been spoken by him in his capacity as judge, while 
sitting in court, engaged in the trial of a cause in which the 
plaintiff was defendant. Chief Baron Kelly observed that a 
series of decisions, uniformly to the same effect, extending 
from the time of Lord Coke to the present time, established 
the general proposition that no action will lie against a judge 
for any acts done or words spoken in his judicial capacity in 
a court of justice, and that the doctrine had been applied to 
the court of a coroner, and to a court-martial, as well as to the 
superior courts. He said : “ It is essential in all courts that 
the judges who are appointed to administer the law should be 
permitted to administer it under the protection of the law, 
independently and freely, without favor and without fear. 
This provision of the law is not for the protection or benefit 
of a malicious or corrupt judge, but for the benefit of the pub­
lic, whose interest it is that the judges should be at liberty to 
exercise their functions with independence and without fear 
of consequences. How could a judge so exercise his office if 
he were in daily and hourly fear of an action being brought 
against him, and of having the question submitted to a jury 
whether a matter on which he had commented judicially was 
or was not relevant to the case before him ? ” Scott v. Stans­
field, L. R. 3 Ex. 220, 223.

In .Dawkins v. Lord Paulet, L. R. 5 Q. B. 94, 114, which 
was an action for libel brought by an officer of the army 
against his superior officer to recover damages on account of 
a report made by the latter in relation to certain letters of the 
former, the defendant claimed that what he did was done in 
the course of and as an act of military duty. The replication 
stated that the libel was written by the defendant of actual 
malice, without any reasonable, probable or justifiable cause, 
and not bona fide or in the bona fide discharge of the defend­
ant’s duty as such superior officer. The case was heard on
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demurrer to the replication, and it was held by all the justices 
(Cockburn, C. J., only dissenting) that the action would not 
lie. The case was first considered in the light of the plead­
ings and the admissions of the demurrer. Mellor, J., said : “ I 
apprehend that the motives under which a man acts in doing 
a duty which it is incumbent upon him to do, cannot make 
the doing of that duty actionable, however malicious they 
may be. I think that the law regards the doing of the duty 
and not the motives from or under which it is done. In short, 
it appears to me, that the proposition resulting from the 
admitted statements in this record amounts to this : Does an 
action lie against a man for maliciously doing his duty? I 
am of opinion that it does not ; and, therefore, upon the plead­
ings as they stand we might give judgment for the defend­
ant.” But, according to the report of that case, the Attorney 
General did not rest the defence on the effect of the admis­
sions in the pleadings, but contended broadly that no action 
would lie against an officer of the army charged with duties 
such as those stated on the record, for the discharge of them. 
He likened the case to that of the judges of courts of law, to 
grand jurymen, petty jurymen, and to witnesses, against whom 
no action lies for what they do in the course of their duty, 
however maliciously they may do it, and claimed immunity 
for the defendant for the acts done in the course of his duty 
on the highest grounds of policy and convenience. No judge, 
no jury, nor witness, he said, “could discharge his duty 
freely if not protected by a positive rule of law from being 
harassed by actions in respect of the mode in which he did 
the duty imposed upon him, and he contended that the posi­
tion of the defendant manifestly required the like protection 
to be extended to him and to all officers in the same position.” 
“ There is,” Mellor, J., said, “ little doubt that the reasons which 
justify the immunity in the one case do in great measure extend 
to the other.”

An instructive case upon the general subject of the immu­
nity of public officers from actions for damages on account of 
what they may have done in the course of their official duties 
is Dawkins v. Lord Lokeby, L. R. 8 Q. B. 255, 262, the judg-
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ment in which was affirmed by the House of Lords. L. R. 7 
H. L. 744, 754. The defendant, a general in the English 
army, was called before a court of inquiry, legally assembled 
to inquire into the conduct of the plaintiff, also an officer in 
the army. He made statements in evidence, and after the 
close of the evidence, handed in a written paper (not called 
for by the court, but having reference to the subject of the 
inquiry) as to the conduct of that officer. An action was 
brought in respect of those statements, which were alleged to 
be both untrue and malicious. That case came before the 
Queen’s Bench, in the Exchequer Chamber, upon a bill of 
exceptions allowed by Mr. Justice Blackburn, who had in­
structed the jury as matter of law that the action would not 
lie, if the verbal and written statements complained of were 
made by the defendant, being a military officer, in the course 
of a military inquiry, in relation to the conduct of the plain­
tiff, he being also a military officer, and with reference to the 
subject of that inquiry ; and this even though the plaintiff 
should prove that the defendant had acted mala fide, and with 
actual malice, and without any reasonable or probable cause, 
and with the knowledge that the statements made and handed 
in by him were false. The court, all the judges concurring, sus­
tained the correctness of this ruling, and held that the state­
ments were privileged. “ The authorities,” it was said, “ are 
clear, uniform and conclusive, that no action of libel or slander 
lies, whether against judges, counsel, witnesses or parties, for 
words written or spoken in the ordinary course of any pro­
ceeding before any court or tribunal recognized by law.” 
Lord Chancellor Cairns, in the House of Lords, said : “ Adopt­
ing the expressions of the learned judges with regard to what 
I take to be the settled law as to the protection of witnesses 
in judicial proceedings, I certainly am of opinion that upon 
all principles, and certainly upon all considerations of con­
venience and public policy, the same protection which is 
extended to a witness in a judicial proceeding who has been 
examined on oath ought to be extended, and must be extended, 
to a military man who is called before a court of inquiry of 
this kind for the purpose of testifying there upon a matter of 
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military discipline connected with the army. It is not denied 
that the statements which he made, both those which were 
made viva voce and those which were made in writing, were 
relative to the inquiry.”

We are of opinion that the same general considerations of 
public policy and convenience which demand for judges of 
courts of superior jurisdiction immunity from civil suits for 
damages arising from acts done by them in the course of the 
performance of their judicial functions, apply to a large 
extent to official communications made by heads of Execu­
tive Departments when engaged in the discharge of duties 
imposed upon them by law. The interests of the people 
require that due protection be accorded to them in respect 
of their official acts. As in the case of a judicial officer, we 
recognize a distinction between action taken by the head of 
a Department in reference to matters which are manifestly 
or palpably beyond his authority, and action having more or 
less connection with the general matters committed by law 
to his control or supervision. Whatever difficulty may arise 
in applying these principles to particular cases, in which the 
rights of the citizen may have been materially impaired by 
the inconsiderate or wrongful action of the head of a Depart­
ment, it is clear — and the present case requires nothing more 
to be determined — that he cannot be held liable to a civil 
suit for damages on account of official communications made 
by him pursuant to an act of Congress, and in respect of 
matters within his authority, by reason of any personal 
motive that might be alleged to have prompted his action; 
for, personal motives cannot be imputed to duly authorized 
official conduct. In exercising the functions of his office, the 
head of an Executive Department, keeping within the limits 
of his authority, should not be under an apprehension that 
the motives that control his official conduct may, at any time, 
become the subject of inquiry in a civil suit for damages. It 
would seriously cripple the proper and effective administra­
tion of public affairs as entrusted to the executive branch of 
the government, if he were subjected to any such restraint 
He may have legal authority to act, but he may have such



SPALDING u DICKINSON. 499

Names of Counsel

large discretion in the premises that it will not always be his 
absolute duty to exercise the authority with which he is 
invested. But if he acts, having authority, his conduct can­
not be made the foundation of a suit against him personally 
for damages, even if the circumstances show that he is not 
disagreeably impressed by the fact that his action injuriously 
affects the claims of particular individuals. In the present 
case, as we have found, the defendant, in issuing the circular 
in question, did not exceed his authority, nor pass the line of 
his duty, as Postmaster General. The motive that impelled 
him to do that of which the plaintiff complains is, therefore, 
wholly immaterial. If we were to hold that the demurrer 
admitted, for the purposes of the trial, that the defendant 
acted maliciously, that could not change the law.

The judgment of the Supreme Court of the District of 
Columbia is

Affirmed.

Spalding v. Dickinson. Error to the Supreme Court of the Dis­
trict of Columbia. No. 82, argued with No. 81, ante, 483.

Mr. Justice Harlan: The defendant in error succeeded Mr. 
Vilas in the office of Postmaster General. The declaration in the 
present case is, in all material respects, like that in Spalding v. 
Vilas, just decided. For the reasons stated in the opinion in that 
case the judgment is

Affirmed.
Mr. W. Willoughby for plaintiff in error.

Mr. Attorney General and Mr. Assistant Attorney Generail Dickin­
son for defendant in error.
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MATTHEWS v. UNITED STATES.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

SOUTHERN DISTRICT OF NEW YORK.

No. 778. Submitted March 8, 1896. — Decided March 16,1896.

The defendant was indicted for perjury alleged to have been committed 
on the 7th of June. The minutes of the stenographer of the testimony, 
alleged to be false, were read upon the trial, and they said that the testi­
mony alleged to be false was given on the 6th of June, instead of the 
7th. The defendant, being convicted, moved for a new trial upon the 
ground that the variance was fatal, which was refused. Held, that such 
a variance was not material in this case.

Stenographers’ minutes of evidence are not records.

The plaintiff in error was indicted in the Circuit Court 
of the United States, for the Southern District of New York, 
for the crime of perjury, alleged to have been committed 
upon the trial of an action between the United States and 
one John Matthews, impleaded with others. The trial of the 
action in which the perjury was alleged to have been com­
mitted was had in the Circuit Court for the Southern District 
of New York, and Matthews, plaintiff in error, was sworn 
upon the trial, and the indictment in this case alleges that 
he committed the perjury set forth in the indictment upon 
that trial “ before the said judge and jury, to wit, on the 7th 
day of June, in the year of our Lord one thousand eight hun­
dred and ninety-four, and within the district aforesaid and 
within the jurisdiction of this court.” For the purpose of 
proving the testimony of plaintiff in error, taken upon the 
original trial in which the perjury was alleged to have been 
committed, and by stipulation of counsel for the parties in 
this case, the minutes of the stenographer were read upon 
the trial, and from those minutes it appeared that the testi­
mony, alleged to be false, was given by plaintiff in error upon 
the 6th instead of the 7th of June. The plaintiff in error 
was convicted. His counsel then made a motion for a new 
trial and in arrest of judgment, both of which motions were
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denied. Upon the trial the objection was raised by counsel 
for defendant that there was a fatal variance existing between 
the indictment and the proof as to the time when the perjury 
was committed, and that question was reserved for the purpose 
of being heard on the motion for a new trial, in case the 
plaintiff in error was convicted. The motion for a new trial 
having been made on that ground and denied, the defendant 
below obtained a writ of error from this court, and the case is 
now here for review.

Mr. W. J. Townsend for plaintiff in error.

Mr. Assistant Attorney General Whitney for defendants in 
error.

Mb. Justice Peckham, after stating the case, delivered the 
opinion of the court.

The only point suggested by counsel for plaintiff in error 
upon which to obtain a reversal of the judgment is the fact of 
the variance between the indictment and the proof as to the 
day when the alleged perjury was committed. We think the 
decision of the court below was clearly right. The cases 
cited by counsel for plaintiff in error, in regard to the neces­
sity for specific and accurate proof of the very day upon 
which the perjury was alleged to have been committed, were 
those in relation to records, depositions or affidavits which 
were to be identified by the day on which they were made or 
taken. Under such circumstances a misdescription of the 
date of the particular record, deposition or affidavit has been 
sometimes held fatal on the ground, substantially, that it has 
not been identified as the particular one in which the perjury 
is alleged to have been committed, because the record or other 
paper itself bears one date and the indictment describing it 
bears another. It is not the same record, and therefore there 
is variance, which has been held fatal to a conviction.

In this case there was no record which was contradicted by 
the proof given upon this trial. The trial was described accu­
rately, the parties to it, the court in which it took place, the
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term and the time at which it was tried, and the only differ­
ence between the allegation in the indictment and the proof 
in the case is that during this trial, which occupied several 
days, the plaintiff in error swore on the 6th of June instead 
of on the 7th, as alleged in the indictment, to the matter 
which was alleged to be false. The date upon which the evi­
dence was given, which was alleged to have been false, 
appeared by the stenographer’s minutes, who took the evi­
dence on the trial, to have been the 6th of June. This is no 
record, and it is not within the principle upon which the cases 
relied upon by counsel for plaintiff in error were decided. 
Such a variance as appears in this case is not material. Ilex 
v. Coppard, 3 C. & P. 59 ; Keator v. People, 32 Michigan, 
484 ; People v. Hoag, 2 Parker’s Cr. Rep. (N. Y.) 10. It will 
be seen that the time was stated under a videlicet in this indict­
ment, although that fact is probably not very material. The 
opinion written by the learned judge in denying the motion 
for a new trial and in arrest of judgment says all that is nec­
essary to be said in this case, and we concur entirely in the 
conclusion reached by him. 68 Fed. Rep. 880.

The judgment must be
Affirmed.

ORNELAS v. RUIZ.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOB 

THE WESTERN DISTRICT OF TEXAS.

No. 622. Argued January 18,1896. — Decided March 16,1896.

The appellees were brought before a Circuit Court commissioner in the West­
ern District of Texas, charged by the Mexican consul with the commis­
sion, in Mexico, of a crime extraditable under the treaty of June 20, 
1862. The commissioner found the evidence sufficient to warrant their 
commitment for extradition. On the application of the prisoners a writ 
of habeas corpus was issued by the United States District Judge, directed 
to the marshal of the district. The judge, after 'hearing, decided that 
the offences charged were political offences, and not extraditable, and 
ordered the prisoners discharged. From this judgment the consul ap­
pealed to this court. Held, that as his government was the real party
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interested, the appeal Was properly prosecuted by him ; and as the con­
struction of the treaty was drawn in question, it was properly taken to 
this court.

The order of the District Court requiring the petitioners to enter into recog­
nizances for their appearance to answer its judgment was rightly made.

A writ of habeas corpus cannot perform the office of a writ of error, and 
in extradition proceedings, if the committing magistrate has jurisdiction 
of the subject-matter and of the accused, and the offence charged is 
within the terms of the treaty of extradition, and the magistrate, in 
arriving at a decision to hold the accused, has before him competent 
legal evidence on which to exercise his judgment as to whether the 
facts are sufficient to establish the criminality of the accused for the 
purposes of extradition, such decision cannot be reviewed on habeas 
corpus.

Whether an extraditable crime has been committed is a question of mixed 
law and fact, but chiefly of fact, and the judgment of the magistrate 
rendered in good faith on legal evidence that the accused is guilty of 
the act charged, and that it constitutes an extraditable crime, cannot be 
reviewed on the weight of evidence, and is final for the purposes of the 
preliminary examination unless palpably erroneous in law.

It is enough if it appear that there was legal evidence on which the com­
missioner might properly conclude that the accused had committed 
offences within the treaty as charged, and so be justified in exercising 
his power to commit them to await the action of the Executive Depart­
ment.

On complaints made by Plutarco Ornelas, consul of the 
Republic of Mexico, charging Juan Duque, Inez Ruiz, and 
Jesus Guerra with the commission of murder, arson, robbery, 
and kidnapping, at the village of San Ygnacio, in the State 
of Tamaulipas, Republic of Mexico, on December 10, 1892; 
that they were fugitives from justice of the State of Tamau­
lipas and the Republic of Mexico, and had fled into the juris­
diction of the United States for the purpose of seeking an 
asylum; and that the alleged crimes were enumerated and 
embraced in the treaty of extradition then in force between 
the United States and the Republic of Mexico, warrants were 
issued by L. F. Price, commissioner of the Circuit Court of 
|he United States for the Western District of Texas, duly 
authorized, for their apprehension, on which they were ar­
rested and brought before the commissioner to answer the 
premises and to be dealt with according to law and the pro­
visions of the treaty. The cases were heard, and the commis-
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sioner found that the evidence was sufficient in law to justify 
their commitment on such charges, and that they should be 
placed in custody to await the order of the President of the 
United States in the premises.

Thereupon Ruiz, Guerra and Duque applied to the District 
Court of the United States for the Western District of Texas 
for writs of habeas corpus, alleging that they were unlawfully 
restrained of their liberty by the United States marshal for 
that district, and praying that they be released.

The writs were issued, and the marshal made his return, 
showing that he held petitioners by virtue of warrants issued 
by the United States commissioner on the application of the 
Mexican government for their extradition on the aforesaid 
charges. With the writs of habeas corpus were issued writs 
of certiorari directing the commissioner to send up the orig­
inal papers and a transcript of the testimony on which the 
prisoners were committed. This was done, and on considera­
tion of the cases the District Court held on the evidence that 
the offences with which petitioners were charged were purely 
political offences, for the commission of which petitioners were 
not extraditable, and entered a final order discharging peti­
tioners from the custody of the marshal on giving bond for 
their appearance to answer the judgment on appeal. From 
this final order, the consul of the Republic of Mexico prayed 
an appeal to this court.

The following are articles of the extradition treaty between 
the United States and the Republic of Mexico proclaimed 
June 20, 1862, 12 Stat. 1199 :

“ Article I. It is agreed that the contracting parties shall, 
on requisitions made in their name, through the medium of 
their respective diplomatic agents, deliver up to justice per­
sons who, being accused of the crimes enumerated in article 
third of the present treaty, committed within the jurisdiction 
of the requiring party, shall seek an asylum, or shall be found 
within the territories of the other : Provided, That this shall 
be done only when the fact of the commission of the crime 
shall be so established as that the laws of the country in 
which the fugitive or the person so accused shall be found,
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would justify his or her apprehension and commitment for 
trial if the crime had been there committed.

“ Article II. In the case of crimes committed in the fron­
tier States or Territories of the two contracting parties, requi­
sitions may be made through their respective diplomatic 
agents, or through the chief civil authority of said States or 
Territories, or through such chief civil or judicial authority of 
the districts or counties bordering on the frontier as may for 
this purpose be duly authorized by the said chief civil author­
ity of the said frontier States or Territories, or when, from 
any cause, the civil authority of such State or Territory shall 
be suspended, through the chief military officer in command 
of such State or Territory.

“ Article III. Persons shall be so delivered up who shall be 
charged, according to the provisions of this treaty, with any 
of the following crimes, whether as principals, accessories, or 
accomplices, to wit : Murder, (including assassination, parri­
cide, infanticide, and poisoning,) assault with intent to commit 
murder, mutilation, piracy, arson, rape, kidnapping, defining 
the same to be the taking and carrying away of a free person 
by force or deception ; forgery, including the forging or mak­
ing, or knowingly passing or putting in circulation counterfeit 
coin or bank notes, or other paper current as money, with in­
tent to defraud any person or persons ; the introduction or 
making of instruments for the fabrication of counterfeit coin 
or bank notes, or other paper current as money ; embezzle­
ment of public moneys, robbery, defining the same to be the 
felonious and forcible taking from the person of another of 
goods or money to any value, by violence or putting him in 
fear ; burglary, defining the same to be breaking and entering 
into the house of another with intent to commit felony ; and 
the crime of larceny, of cattle, or other goods and chattels, of 
the value of twenty-five dollars or more, when the same is 
committed within the frontier States or Territories of the con­
tracting parties.

“ Article IV. On the part of each country the surrender of 
fugitives from justice shall be made only by the authority of 
the executive thereof, except in the case of crimes committed
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within the limits of the frontier States or Territories, in which 
latter case the surrender may be made by the chief civil au­
thority thereof, or such chief civil or judicial authority of the 
districts or counties bordering on the frontier as may for this 
purpose be duly authorized by the said chief civil authority of 
the said frontier States or Territories, or, if, from any cause, 
the civil authority of such State or Territory shall be sus­
pended, then such surrender may be made by the chief mili­
tary officer in command of such State or Territory.

“ Article V. All expenses whatever of detention and deliv­
ery effected in virtue of the preceding provisions shall be 
borne and defrayed by the government or authority of the 
frontier State or Territory in whose name the requisition shall 
have been made.

“ Article VI. The provisions of the present treaty shall not 
be applied in any manner to any crime or offence of a purely 
political character, nor shall it embrace the return of fugitive 
slaves, nor the delivery of criminals who, when the offence was 
committed, shall have been held in the place where the offence 
was committed in the condition of slaves, the same being ex­
pressly forbidden by the constitution of Mexico ; nor shall the 
provisions of the present treaty be applied in any manner to 
the crimes enumerated in the third article committed anterior 
to the date of the exchange of the ratifications hereof.

“ Neither of the contracting parties shall be bound to de­
liver up its own citizens under the stipulations of this treaty.”

Mr. J. H. McLea/ry for appellant. Mr. John W. Foster, 
Mr. S. F. Phillips, and Mr. F. D. McKen/ney were on his 
brief.

Mr. T. J. McMinn for appellee. Mr. W. H. Brooker was 
on his brief.

Mr. Chief Justice Fullee, after stating the case, delivered 
the opinion of the court.

The Republic of Mexico applied for the extradition of these 
petitioners by complaints made under oath by its consul at
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San Antonio, Bexar County, Texas, under section 5270 of the 
Revised Statutes. The official character of this officer must be 
taken as sufficient evidence of his authority, and as the govern­
ment he represented was the real party interested in resisting 
the discharge, the appeal was properly prosecuted by him on 
its behalf. Wildenhus’s case, 120 U. S. 1. As the construc­
tion of the treaty was drawn in question the appeal was 
taken directly to this court, and the District Court rightly 
required petitioners, under Rule 34, to enter into recognizance 
for their appearance to answer its judgment.

The legislative provisions on the subject of extradition are 
to be found in sections 5270 to 5280, constituting Title LXVI 
of the Revised Statutes. Section 5270 provides : “ Whenever 
there is a treaty or convention for extradition between the 
government of the United States and any foreign govern­
ment, any Justice of the Supreme Court, Circuit Judge, Dis­
trict Judge, commissioner authorized so to do by any of the 
courts of the United States, or judge of a court of record of 
general jurisdiction of any State, may, upon complaint made 
under oath, charging any person found within the limits of 
any State, district, or Territory, with having committed within 
the jurisdiction of any such foreign government any of the 
crimes provided for by such treaty or convention, issue his 
warrant for the apprehension of the person so charged, that 
he may be brought before such justice, judge, or commissioner, 
to the end that the evidence of criminality may be heard and 
considered. If, on such hearing, he deems the evidence suffi­
cient to sustain the charge under the provisions of the proper 
treaty or convention, he shall certify the same, together with 
a copy of all the testimony taken before him, to the Secretary 
of State, that a warrant may issue upon the requisition of the 
proper authorities of such foreign government, for the sur­
render of such person, according to the stipulations of the 
treaty or convention ; and he shall issue his warrant for the 
commitment of the person so charged to the proper jail, there 
to remain until such surrender shall be made.”

In the extradition case of In re Stupp, 12 Blatchford, 501, 
Mr. Justice Blatchford, then District Judge, carefully consid-
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ered the provisions of the Revised Statutes in respect of the 
issue of writs of habeas corpus and certiorari by the courts 
and judges of the United States, Rev. Stat. §§ 751 to 761, 
and the acts of Congress from which those sections were 
brought forward, and pointed out that the general language 
used is as applicable to a case where the party is in custody 
under process issued on a final judgment of a court of the 
United States on a conviction on an indictment as it is to a 
case where a party is in custody under any other process; 
that it could not be successfully contended that these pro­
visions have the effect to authorize a court of the United 
States, which has no direct power given to it to review the 
final judgment of another court of the United States in a 
given case, to review such judgment on the merits under the 
indirect authority of a writ of habeas corpus ; and that, there­
fore, as the statute in respect of extradition gives no right of 
review to be exercised by any court or judicial officer, but the 
magistrate is to certify his findings on the testimony to the 
Secretary of State, that the case may be reviewed by the Ex­
ecutive Department of the government, the court issuing the 
writ may “inquire and adjudge whether the commissioner 
acquired jurisdiction of the matter, by conforming to the 
requirements of the treaty and the statute; whether he ex­
ceeded his jurisdiction ; and whether he had any legal or 
competent evidence of facts before him, on which to exercise 
a judgment as to the criminality of the accused. But such 
court is not to inquire whether the legal evidence of facts 
before the commissioner was sufficient or insufficient to 
warrant his conclusion.”

By repeated decisions of this court it is settled that a writ 
of habeas corpus cannot perform the office of a writ of error, 
and that, in extradition proceedings, if the committing magis­
trate has jurisdiction of the subject-matter and of the accused, 
and the offence charged is within the terms of the treaty of 
extradition, and the magistrate, in arriving at a decision to 
hold the accused, has before him competent legal evidence on 
which to exercise his judgment as to whether the facts are 
sufficient to establish the criminality of the accused for the
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purposes of extradition, such decision cannot be reviewed on 
habeas corpus. In re Oteiza y Cortez, Petitioner, 136 U. S. 
330 ; Benson v. McMahon, 127 U. S. 457 ; Pong Yue Ting v. 
United States, 149 U. S. 698, 714.

As the English extradition act of 1870, 33 & 34 Viet. c. 52, 
extracts from sections 3 and 11 of which are given below,1 
contemplates an independent examination on habeas corpus 
in every case, if applied for, as in effect part of the proceed­
ings, it has been held that the courts have power to go into 
the whole matter under the writ so provided for. In re Cas- 
tioni, L. R. 1 Q. B. 1891, 149 ; In re Arton, 1896, 1 Q. B. 
108. But the legislation of Congress in respect of extradition 
is widely different, and the scope of inquiry on the writ of 
habeas corpus is necessarily much narrower.

Whether an extraditable crime has been committed is a 
question of mixed law and fact, but chiefly of fact, and the 
judgment of the magistrate rendered in good faith on legal 
evidence that the accused is guilty of the act charged, and 
that it constitutes an extraditable crime, cannot be reviewed 
on the weight of evidence, and is final for the purposes of the 
preliminary examination unless palpably erroneous in law.

13. “A fugitive criminal shall not be surrendered if the offence in respect 
of which his surrender is demanded is one of a political character, or if 
he prove to the satisfaction of the police magistrate, or the court before 
whom he is brought on habeas corpus, or to the Secretary of State, that 
the requisition for his surrender has in fact been made with a view to 
try or punish him for an offence of a political character.”

11. “ If the police magistrate commits a fugitive criminal to prison, he 
shall inform such criminal that he will not be surrendered until after the 
expiration of fifteen days, and that he has a right to apply for a writ of 
habeas corpus. Upon the expiration of the said fifteen days, or, if a writ 
of habeas corpus is issued, after the decision of the court upon the return 
to the writ, as the case may be, or after such further period as may be 
allowed in either case by a Secretary of State, it shall be lawful for a 
Secretary of State by a warrant under his hand and seal, to order the 
fugitive criminal (if not delivered on the decision of the court) to be 
surrendered to such person as may in his opinion be duly authorized to 
receive the fugitive criminal by the foreign State from which the requisi­
tion for the surrender proceeded, and such fugitive criminal shall be sur­
rendered accordingly.”
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It must be assumed on this record that the commissioner 
was duly authorized; that petitioners were not citizens of 
the United States but were citizens of Mexico ; that the acts 
charged were committed in Mexico, and were considered 
crimes under both governments ; that no objection requiring 
consideration exists in the mode of procedure ; and that the 
commissioner had jurisdiction of the person, and of the sub­
ject-matter, if, on the evidence, the offences charged were 
within the terms of the treaty.

The release of petitioners was ordered on the sole ground 
that, as appears from the portion of the opinion of the learned 
District Judge contained in the record, this raid was part of 
“ a political movement, having for its purpose the overthrow 
of the existing government in Mexico, and that the offences 
committed by the petitioners and their associates in their vain 
and visionary attempt to accomplish their purpose were purely 
political offences within the meaning of the sixth article of 
the treaty of extradition.” The evidence before the com­
missioner, from which this conclusion was deduced, tended to 
show that on December 10, 1892, a band of armed men to the 
number of one hundred and thirty or forty, under the leader­
ship of one Francisco Benevides, passed over the Rio Grande 
from Texas into Mexico, and attacked about forty Mexican 
soldiers stationed at the village of San Ygnacio ; killing and 
wounding some of them, and capturing others, who were 
afterwards released ; burning their barracks and taking away 
their horses and equipments ; that private citizens were also 
violently assaulted ; horses belonging to them taken ; houses 
burned ; small sums of money extorted from women ; clothes, 
provisions, and goods appropriated; and three citizens kid­
napped and carried over the river to the Texas side, finally 
escaping ; that these men were bandits, without uniforms or 
flag, but with a red band on their hats; and that Garza 
was not there and had nothing to do with the expedition. 
The band remained on the Mexican side of the river about 
six hours and recrossed at the village ford. Petitioners were 
members of the band, and citizens of Mexico, as appeared 
from the complaints and testimony, though one of them at
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least had resided a large part of the time, for many years, in 
Texas. Evidence on behalf of petitioners was adduced indi­
cating that there had been a revolutionary movement on that 
border under one Garza in 1891 ; that indictments had been 
found against the participants for violation of the neutrality 
laws; and that the aim, object and purpose of Benevides’ 
men was the same as Garza’s, “to cross over the river and 
fight against the government.”

In the course of his opinion the District Judge referred to 
the views of the State Department as to the transaction at 
San Ygnacio. We presume this reference is to the note of 
Mr. Secretary Gresham to the Minister of Mexico, May 
13, 1893, in respect of the extradition of Benevides. The 
facts were reviewed therein by the Secretary, and it was held 
that the acts for which his extradition was asked were “ not 
of such a purely political character as to exclude them from 
the operation of the treaty.” The Secretary concluded his 
resumé with these words: “The idea that these acts were 
perpetrated with bona fide political or revolutionary designs 
is negatived by the fact that immediately after this occur­
rence, though no superior armed force of the Mexican govern­
ment was in the vicinity to hinder their advance into the 
country, the bandits withdrew with their booty across the 
river into Texas.” But extradition was not granted because 
it appeared that Benevides was a citizen of the United States.

The District Judge entertained different views from those 
of the Secretary, and arrived at a different result from that 
reached by the commissioner on the evidence on which the 
latter proceeded, and so was induced to substitute his judg­
ment for that of the commissioner, in whom was reposed the 
authority of decision, unless jurisdiction were lacking.

Can it be said that the commissioner had no choice on the 
evidence but to hold, in view of the character of the foray, 
the mode of attack, the persons killed or captured, and the 
kind of property taken or destroyed, that this was a move­
ment in aid of a political revolt, an insurrection or a civil war, 
and that acts which contained all the characteristics of crimes 
under the ordinary law were exempt from extradition because
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of the political intentions of those who committed them? 
In our opinion this inquiry must be answered in the negative.

The contention that the right of the executive authority to 
determine when offences charged are or are not purely politi­
cal is exclusive is not involved in any degree; nor are we 
concerned with the question of the actual criminality of 
petitioners if the commissioner had probable cause for his 
action. It is enough if it appear that there was legal evidence 
on which the commissioner might properly conclude that the 
accused had committed offences within the treaty as charged, 
and so be justified in exercising his power to commit them to 
await the action of the Executive Department. The rule as 
to probable cause was thus laid down by Mr. Chief Justice 
Marshall, sitting as a committing magistrate, in Burr’s case: 
“ On an application of this kind I certainly should not require 
that proof which would be necessary to convict the persons to 
be committed, on a trial in chief ; nor should I even require 
that which should absolutely convince my own mind of the 
guilt of the accused; but I ought to require, and I should 
require, that probable cause be shown; and I understand 
probable cause to be a case made out by proof furnishing 
good reason to believe that the crime alleged has been com­
mitted by the person charged with having committed it” 
1 Burr’s Trial, 11 ; Benson n. McMahon, 127 U. S. 457, 462; 
In re Fares, 7 Blatchford, 345 ; In re Bzeta, 62 Fed. Rep. 972, 
981.

We are of opinion that it cannot be held that there was sub­
stantially no evidence calling for the judgment of the commis­
sioner as to whether he would, or would not, certify and 
commit under the statute, and that, therefore, as matter of 
law, he had no jurisdiction over the subject-matter; and, 
this being so, his action was not open to review on habeas 
corpus.

The final order of the District Court is therefore reversed 
and the case remanded for further proceedings in con­
formity to law.
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DUSHANE v. BEALL.

ERROR TO THE SUPREME COURT OF THE STATE OF PENNSYLVANIA.

No. 184. Submitted March 2,1896. —Decided March 16,1896.

The limitation of two years made by Rev. Stat. § 5057 to suits and actions 
between an assignee in bankruptcy and persons claiming an adverse in­
terest touching any property or rights of property transferable to or 
vested in such assignee, is applicable only to suits growing out of dis­
putes in respect of property and of rights of property of the bankrupt 
which came to the hands of the assignee, to which adverse claims existed 
while in the hands of the bankrupt and before assignment.

Assignees in bankruptcy are not bound to accept property which, in their 
judgment, is of an onerous and unprofitable nature, and would burden 
instead of benefiting the estate, and can elect whether they will accept 
or not after due consideration and within a reasonable time, while, if 
their judgment is unwisely exercised, the bankruptcy court is open to 
compel a different course.

From the record in this case the court is constrained to the conclusion that 
the assignee should not have been held by the court below to have exer­
cised the right of choice between prosecuting the claim and abandoning 
it, in the absence of any evidence whatever to justify the conclusion that 
he had knowledge, or sufficient means of knowledge, of its existence 
prior to August 10, 1888 ; and that therefore there was error in its judg­
ment.

This was a garnishee proceeding in the Court of Common 
Pleas for Fayette County, Pennsylvania.

The record of that court shows the issue in favor of Alpheus 
Beall, on a judgment recovered by him against Abraham O. 
Tinstman, of an attachment execution, dated June 9, 1888, 
and service thereof accepted by the Pittsburgh and Connells­
ville Railroad Company, as garnishee, June 15, 1888.

August 10, 1888, McCullough, assignee in bankruptcy, ap­
peared in the garnishment proceeding and participated in the 
choice of arbitrators, who made an award September 25,1888, 
in favor of Beall, from which award an appeal was taken. 
December 13, 1889, the case was continued “on account of 
death of assignee of A. O. Tinstman ; said case not to be again 
placed on trial list until after appointment and appearance of 
another assignee in bankruptcy.” April 23, 1890, “Edward

VOL. CLXI—83



514 OCTOBER TERM, 1895.

Statement of the Case.

Campbell, Esq., appears for J. Μ. Dushane, assignee in bank­
ruptcy of A. O. Tinstman.” September 11,1890, “Joshua Μ. 
Dushane, assignee, of A. O. Tinstman, appears in court and 
asks leave to be added to the record as defendant.” There­
after the case was submitted to the court for determination on 
a case stated, which embodied the following facts :

, On the 5th of April, 1876, Abraham O. Tinstman was 
adjudicated a bankrupt in involuntary proceedings in bank­
ruptcy, and during the same month Welty McCullough was 
appointed assignee, and took upon himself the duties thereof. 
The deed of the register in bankruptcy to the assignee con­
veyed the property which Tinstman possessed, was interested 
in, or entitled to, on the fifth day of April, but the schedule 
of assets filed by the assignee did not embrace the bankrupt’s 
interest in a certain telegraph line hereinafter mentioned. 
Tinstman was duly discharged as a bankrupt, January 3, 
1877.

In 1882, James L. Shaw instituted an action against the 
Pittsburgh and Connellsville Railroad Company in the Court of 
Common Pleas for Fayette County, Pennsylvania, to recover 
damages for a breach of contract relative to the maintenance 
and working of a line of telegraph between Uniontown and 
Connellsville, and on October 2, 1885, Tinstman was made 
one of the “ use plaintiffs ” therein.

After his discharge, Tinstman engaged in business, and be­
came indebted to Alpheus Beall in the sum of $730.54, for 
which a judgment was rendered against him November 24, 
1886, in said Court of Common Pleas.

Shaw recovered judgment against the railroad company for 
a considerable amount, covering damages from January 1,1874, 
to September 1, 1887. Of these damages, the sum of $947.73 
was Tinstman’s share on account of an interest in the line of 
telegraph, which became his property “ by subscription and 
payment therefor in the year 1865.” McCullough died Au­
gust 31, 1889, Joshua Μ. Dushane was appointed assignee in 
his place December 14, 1889, and intervened in this case, as 
such, September 11, 1890.

The Court of Common Pleas ruled that the assignee had
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lost any right to the fund by reason of delaying claim thereto 
for an unreasonable time ; and also that the limitation of two 
years prescribed by section 5057 of the Revised Statutes of 
the United States applied; and entered judgment in favor 
of Beall and against the railroad company as garnishee for 
$947.43, “ the debt due by said garnishee to said Tinstman.” 
The case was taken to the Supreme Court of Pennsylvania, 
which affirmed the judgment on the ground that the delay of 
the assignee was fatal to his claim. 149 Penn. St. 439. A 
writ of error from this court was then sued out.

Mr. .Edward Campbell for plaintiff in error.

Mr. Leoni Melick for defendant in error.

Me. Chief Justice Fuller, after stating the case, delivered 
the opinion of the court.

We concur with the Supreme Court of Pennsylvania that 
the limitation of § 5057 of the Revised Statutes did not apply. 
That limitation is applicable only to suits growing out of dis­
putes in respect of property and of rights of property of the 
bankrupt which came to the hands of the assignee, to which 
adverse claims existed while in the hands of the bankrupt and 
before assignment. In re Conant, 5 Blatchford, 54 ; Clark v. 
Clark, 17 How. 315, 321 ; Phelps v. McDonald, 99 U. S. 298, 
306 ; French v. Merrill, 132 Mass. 525.

It is well settled that assignees in bankruptcy are not bound 
to accept property which, in their judgment, is of an onerous 
and unprofitable nature, and would burden instead of benefit­
ing the estate, and can elect whether they will accept or not 
after due consideration and within a reasonable time, while, 
if their judgment is unwisely exercised, the bankruptcy court 
is open to compel a different course. Spar hawk v. Yerkes, 142 
U. S. 1, 18 ; Glenny v. Langdon, 98 U. S. 20 ; American File 
Co. v. Garrett, 110 U. S. 288 ; Smith v. Gordon, 6 Law Rep., 
313 ; Amory v. Lawrence, 3 Clifford, 523 ; Ex parte Houghton, 
1 Lowell, 554 ; Hash v. Simpson, 78 Maine, 142 ; Streeter v. 
Sumner, 31 N. H. 542. The same principle is applicable also
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to receivers and official liquidators. Quincy dec. Railroad w 
Humphreys, 145 U. S. 82 ; St. Joseph <&c. Railroad v. Hum­
phreys, 145 U. S. 105 ; Sunflower Oil Co. n. Wilson, 142 U. 8. 
313 ; United States Trust Co. n. Wabash dec. Railway, 150· 
U. S. 287 ; In re Oak Pits Colliery Co., 21 Ch. Div. 322, 
330. And see Bourdillon n. Halton, 1 Esp. 233; S. C. 
Peake’s N. P. 312; Turner v. Richardson, 7 East, 336; 
Domat, vol. 2, part 2, Book I, Title I, sec. v.

If with, knowledge of the facts, or being so situated as to 
be chargeable with such knowledge, an assignee, by definite 
declaration or distinct action, or forbearance to act, indicates, 
in view of the particular circumstances, his choice not to take 
certain property, or if, in the language of Ware, J., in Smith 
v. Gordon, he, with such knowledge, “ stands by without as­
serting his claim for a length of time, and allows third persons 
in the prosecution of their legal rights to acquire an interest 
in the property,” then he may be held to have waived the 
assertion of his claim thereto.

In Spar hawk v. Yerkes we held that as the conduct of 
the assignees was such as to show that they did not intend to 
take possession of the assets in controversy ; as they avoided 
assuming any liability in respect thereof ; and as they allowed 
the bankrupt after his discharge by the expenditure of labor 
and money to save the assets and render them valuable, they 
could not be permitted to assert title against him. That was 
a suit directly against the bankrupt, and this is in effect the 
same, for Beall does not appear to occupy any better position 
than Tinstman himself. The judgment of the Supreme Court 
of Pennsylvania proceeded upon the ground that the assignee 
delayed too long in the assertion of his claim ; that the litiga­
tion against the railroad company was protracted, uncertain, 
and expensive; and that as the assignee did not appear to 
have intervened in the matter until, as is stated, December 11, 
1890, although the litigation began in the summer of 1882, he 
must be held to have elected to abandon the claim, and could 
not come in at so late a day and share in the fruits of litiga­
tion carried on by others ; and on that view of the facts this 
conclusion would seem to be correct if the record showed on
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the part of Tinstman’s assignee knowledge of the facts or 
wilful blindness in relation to them.

The Supreme Court manifestly referred to the intervention, 
in this proceeding, of Dushane, as assignee, which was, accord­
ing to the case stated, September 11, 1890 ; but McCullough 
had intervened as assignee August 10, 1888, and he having 
died August 31,1889, the cause was continued for the appoint­
ment and appearance of another assignee.

It is said by counsel for the assignee that the original litiga­
tion was commenced April 29, 1878, by a bill in equity, filed 
for the benefit of all the owners of the telegraph line, which 
it was decided January 9, 1882, would not lie ; that thereupon 
the action at law, which resulted in judgment, was brought 
July 10, 1882, in the name of Shaw alone, the contract being 
under seal, but for the benefit of his assigns as well, who were 
very numerous ; that afterwards some, but not all, of the “ use 
plaintiffs ” were added to the record ; and that Tinstman’s as­
signee just as much participated in the litigation, from April, 
1878, to its end in 1888, as any of the others, whether named 
as plaintiffs or not. The difficulty with this is that very little, 
if any, of the matter stated can be deduced from the record, 
which fails to disclose that the assignee was represented in 
the litigation against the railroad company, or asserted his 
claim to his share of the fruits thereof, whether as a party of 
record under Shaw or otherwise prior to his intervention in 
this action, August 10, 1888.

The case stated does show that Tinstman was made one of 
the “use plaintiffs” in Shaw’s action, October 2, 1885, but 
there is no explanation of how that entry came to be made, 
and nothing to indicate notice thereof to the assignee, or to 
charge him with notice assuming that he was ignorant of the 
claim.

On the other hand, the bankruptcy proceeding was invol­
untary, and it appears that the schedule of assets (the term 
schedule being used in the case stated as the equivalent of 
the inventory) was made by the assignee, the law providing 
that the order of adjudication should require the bankrupt to 
deliver a schedule of creditors and an inventory and valuation
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of his estate, and if the bankrupt were absent or could not be 
found, such schedule and inventory should “ be prepared by 
the messenger and the assignee from the best information 
they can obtain.” Rev. Stat. §§ 5030, 5031. And this inven­
tory, thus prepared by the assignee, the record affirmatively 
shows, did not embrace the bankrupt’s interest in the tele­
graph line, as we must presume it would, if the assignee had 
had, or been able to obtain, information in respect thereof. 
Nor can we find elsewhere in the record any evidence that 
the assignee knew or was informed of Tinstman’s interest 
prior to August 10, 1888. Counsel for the assignee argues 
that the fact is that Tinstman’s interest was the ownership of 
certain shares of stock in the telegraph company which were 
included in the inventory and delivered to the assignee, but 
the exact contrary appears from the case stated. Nor does 
the fact appear, which he likewise insists upon, that the as­
signee not only did not abandon, but actively asserted, his 
claim.

The question whether the assignee in bankruptcy was enti­
tled to this claim was clearly a Federal question. Williams v. 
Heard, 140 U. S. 529. And if all the facts stated in the rec­
ord before us do not, as matter of law, warrant the conclusion 
at which the highest court of the State arrived upon this ques­
tion, it is the duty of this court so to declare, and to render 
judgment accordingly.

We must take the record as we find it, and are constrained 
to the conclusion that the assignee should not have been held 
to have exercised the right of choice between prosecuting the 
claim and abandoning it, in the absence of any evidence what­
ever to justify the conclusion that he had knowledge, or suffi­
cient means of knowledge, of its existence prior to August 10, 
1888 ; and that therefore there was error in the judgment.

Judgment reversed, and the cause remanded, that the judg­
ment of the Court of Common Pleas may be reversed, and 
further proceedings had not inconsistent with this opwwn.



GEER v. CONNECTICUT. 519

Statement of the Case.

GEER υ. CONNECTICUT.

ERROR TO THE SUPREME COURT OF ERRORS OF THE STATE OF 

CONNECTICUT.

No. 87. Argued November 22, 1895. — Decided March 2,1896.

The provision in the General Statutes of Connecticut, (Revision of 1888, 
§ 2546,) that “ no person shall at any time kill any woodcock, ruffled 
grouse or quail for the purpose of conveying the same beyond the limits 
of this State; or shall transport or have in possession, with intent to 
procure the transportation beyond said limits, any of such birds killed 
within this State,” is legislation which it is within the constitutional 
power of the legislature of the State to enact.

The General Statutes of the State of Connecticut provide 
(Sec. 2530, Revision of 1888) :

“Every person who shall buy, sell, expose for sale, or have 
in his possession for any purpose, or who shall hunt, pursue, 
kill, destroy or attempt to kill any woodcock, quail, ruffled 
grouse, called partridge, or gray squirrel, between the first 
day of January and the first day of October, the killing or 
having in possession of each bird or squirrel to be deemed 
a separate offence, . . . shall be fined not more than 
twenty-five dollars. ...”

It is further by the statute of the same State provided (Sec. 
2546):

“No person shall at any time kill any woodcock, ruffled 
grouse or quail for the purpose of conveying the same beyond 
the limits of this State ; or shall transport or have in posses­
sion, with intent to procure the transportation beyond said 
limits, any of such birds killed within this State. The recep­
tion by any person within this State of any such bird or birds 
for shipment to a point without the State shall be prima facie 
evidence that said bird or birds were killed within the State 
for the purpose of carrying the same beyond its limits.”

An information was filed against the plaintiff in error in 
the police court of New London, Connecticut, charging him
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with, on the 19th day of October, 1889, unlawfully receiving 
and having in his possession, with the wrongful and unlawful 
intent to procure the transportation beyond the limits of the 
State certain woodcock, ruffled grouse and quail killed within 
this State after the first day of October, 1889. The trial of 
the charge resulted in the conviction of the defendant and 
the imposing of a fine upon him. Thereupon the case was 
taken by appeal to the criminal court of Common Pleas. In 
that court the defendant demurred to the information on the 
ground, among others, that the statute upon which that pros­
ecution was based violated the Constitution of the United 
States.

The demurrer being overruled, and the defendant declining 
to answer over, he was adjudged guilty and condemned to pay 
a fine and costs, and to stand committed until he had com­
plied with the judgment. An appeal was prosecuted to the 
Supreme Court of Errors of the State. The defendant on 
the appeal assigned the following errors:

“ The court erred —
“ 1st. In holding that the allegations contained in the com­

plaint constitute an offence in law.
* 2d. In holding that said complaint was insufficient in the 

law without an allegation that the birds therein mentioned 
were killed in this State for the purpose of conveying the 
same beyond the limits of this State.

“ 3d. In refusing to hold that so much of section 2546 of 
the General Statutes, under which this complaint is brought, 
as may be construed to forbid the transportation from this 
State of the birds therein described, lawfully killed and per­
mitted by the laws of the State to become the subject of 
traffic and commerce, is unconstitutional and void.

“ 4th. In refusing to hold that so much of said section as 
may be construed to forbid the receiving and having in pos­
session, with intent to procure the transportation thereof to 
another State, birds therein described, lawfully killed and per­
mitted by the laws of this State to become the subject of 
traffic and commerce, is unconstitutional and void.

“ 5th. In holding that the defendant is guilty of an offence
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under said section if such birds were lawfully killed in this 
State and were bought by the defendant in the markets of 
this State as articles of property, merchandise and commerce, 
and had begun to move as an article of interstate commerce.

“ 6th. In not rendering judgment for defendant.”
In the Supreme Court the conviction was affirmed. The 

case is reported in 61 Connecticut, 144. To this judgment of 
affirmance this writ of error is prosecuted.

Mr. Hadlai A. Hull for plaintiff in error.

Mr. Solomon Lucas for defendant in error.

Mr. Justice White, after stating the case, delivered the 
opinion of the court.

By the statutes of the State of Connecticut, referred to in 
the statement of facts, the open season for the game birds 
mentioned therein was from the first day of October to the 
first day of January. The birds which the defendant was 
charged with unlawfully having in his possession on the 19th 
of October, for the purpose of unlawful transportation beyond 
the State, were alleged to have been killed within the State 
after the first day of October. They were, therefore, killed 
during the open season. There was no charge that they had 
been unlawfully killed for the purpose of being transported 
outside of the State. The offence, therefore, charged was the 
possession of game birds, for the purpose of transporting them 
beyond the State, which birds had been lawfully killed within 
the State. The court of last resort of the State held, in inter­
preting the statute already cited, by the light afforded by pre­
vious enactments, that one of its objects was to forbid the 
killing of birds within the State during the open season for 
the purpose of transporting them beyond the State, and also 
additionally as a distinct offence to punish the having in pos­
session, for the purpose of transportation beyond the State, 
birds lawfully killed within the State. The court found that 
the information did not charge the first of these offences, and 
therefore that the sole offence which it covered was the lat-
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ter. It then decided that the State had power to make it 
an offence to have in possession, for the purpose of transpor- 

, tation beyond the State, birds which had been lawfully killed 
within the State during the open season, and that the statute 
in creating this offence did not violate the interstate com­
merce clause of the Constitution of the United States. The 
correctness of this latter ruling is the question for review. 
In other words, the sole issue which the case presents is, was it 
lawful under the Constitution of the United States (section 8, 
Article I) for the State of Connecticut to allow the killing 
of birds within the State during a designated open season, to 
allow such birds, when so killed, to be used, to be sold and to 
be bought for use within the State, and yet to forbid their 
transportation beyond the State ? Or, to state it otherwise, had 
the State of Connecticut the power to regulate the killing of 
game within her borders so as to confine its use to the limits 
of the State and forbid its transmission outside of the State ?

In considering this inquiry we of course accept the inter­
pretation affixed to the state statute by the court of last 
resort of the State. The solution of the question involves a 
consideration of the nature of the property in game and the 
authority which the State had a right lawfully to exercise in 
relation thereto.

From the earliest traditions the right to reduce animals 
ferœ naturœ to possession has been subject to the control of 
the law-giving power.

The writer of a learned article in the Répertoire of the 
Journal du Palais mentions the fact that the law of Athens 
forbade the killing of game, (Rep. Gen. J. P. vol. 5, p. 307,) 
and Merlin says (Répertoire de Jurisprudence, vol. 4, p. 128) 
that “ Solon, seeing that the Athenians gave themselves up to 
the chase, to the neglect of the mechanical arts, forbade the 
killing of game.

Among other, subdivisions, things were classified by the 
Roman law into public and common. The latter embraced 
animals ferœ naturœ, which, having no owner, were consid­
ered as belonging in common to all the citizens of the State. 
After pointing out the foregoing subdivision, the Digest says :
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“ There are things which we acquire the dominion of, as by 
the law of nature, which the light of natural reason causes, 
every man to see, and others we acquire by the civil law, that 
is to say, by methods which belong to the government. As 
the law of nature is more ancient, because it took birth with 
the human race, it is proper to speak first of the latter. 
1. Thus, all the animals which can be taken upon the earth, 
in the sea, or in the air, that is to say, wild animals, belong to 
those who take them. . . . Because that which belongs to 
nobody is acquired by the natural law by the person who first 
possesses it. We do not distinguish the acquisition of these 
wild beasts and birds by whether one has captured them on 
his own property or on the property of another ; but he who 
wishes to enter into the property of another to hunt can be 
readily prevented if the owner knows his purpose to do so.” 
Digest, Book 41, Tit. 1, De Adquir. Rer. Dorn.

No restriction, it would hence seem, was placed by the Ro­
man law upon the power of the individual to reduce game, of 
which he was the owner in common with other citizens, to pos­
session, although the Institutes of Justinian recognized the 
right of an owner of land to forbid another from killing game 
on his property, as indeed this right was impliedly admitted 
by the Digest in the passage just cited. Institutes, Book 2, 
Tit. 1, s. 12.

This inhibition was, however, rather a recognition of the 
right of ownership in land than an exercise by the State of 
its undoubted authority to control the taking and use of that 
which belonged to no one in particular, but was common to 
all. In the feudal as well as the ancient law of the conti­
nent of Europe, in all countries, the right to acquire ani­
mals ferœ natures by possession was recognized as being 
subject to the governmental authority and under its power, 
not only as a matter of regulation, but also of absolute 
control. Merlin, ubi. sup. mentions the fact that, although 
tradition indicates that from the earliest day in France, 
every citizen had a right to reduce a part of the common 
property in game to ownership by possession, yet it was also 
true that as early as the Salic law that right was regu-
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lated in certain particulars. Pothier, in his treatise on Prop­
erty speaks as follows :

“ In France, as well as in all other civilized countries of 
Europe, the civil law has restrained the liberty which the pure 
law of nature gave to every one to capture animals who, 
being in naturali laxitate, belong to no person in particular. 
The sovereigns have reserved to themselves, and to those to 
whom they judge proper to transmit it, the right to hunt all 
game, and have forbidden hunting to other persons. Some 
ancient doctors have doubted if sovereigns had the right to 
reserve hunting to themselves and to forbid it to their sub­
jects. They contend that as God has given to man dominion 
over the beasts, the prince had no authority to deprive all his 
subjects of a right which God had given them. The natural 
law, say they, permitted hunting to each individual. The 
civil law which forbids it is contrary to the natural law and 
exceeds, consequently, the power of the legislator, who, being 
himself submitted to the natural law, can ordain nothing con­
trary to that law. It is easy to reply to these objections. 
From the fact that God has given to human kind dominion 
over wild beasts, it does not follow that each individual of the 
human race should be permitted to exercise this dominion. 
The civil law it is said cannot be contrary to the natural law. 
This is true as regards those things which the natural law 
commands or which it forbids ; but the civil law can restrict 
that which the natural law only permits. The greater part of 
all civil laws are nothing but restrictions on those things which 
the natural law would otherwise permit. It is for this reason, 
although by the pure law of nature, hunting was permitted to 
each individual, the prince had the right to reserve it in favor 
of certain persons and forbid it to others. Pothier, Traité du 
Droit de Propriété, Nos. 27-28.

“ The right belongs to the king to hunt in his dominion ; 
his quality of sovereign gives him the authority to take pos­
session above all others of the things which belong to no one, 
such as wild animals ; the lords and those who have a right 
to hunt hold such right but from his permission, and he can 
affix to this permission such restrictions and modifications as 
may seem to him good.” No. 32.
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In tracing the origin of the classification of animals ferœ 
naturœ, as things common, Pothier moreover says :

“The first of mankind had in common all those things 
which God had given to the human race. This community 
was not a positive community of interest, like that which 
exists between several persons who have the ownership of a 
thing in which each has his particular portion. It was a 
community, which those who have written on this subject 
have called a negative community, which resulted from the 
fact that those things which were common to all belonged no 
more to one than to the others, and hence no one could pre­
vent another from taking of these common things that portion 
which he judged necessary in order to subserve his wants. 
Whilst he was using them others could not disturb him, but 
when he had ceased to use them, if they were not things which 
were consumed by the fact of use, the things immediately 
reentered into the negative community, and another could 
use them. The human race having multiplied, men parti­
tioned among themselves the earth and the greater part of 
those things which were on its surface. That which fell to 
each one among them commenced to belong to him in pri­
vate ownership, and this process is the origin of the right of 
property. Some things, however, did not enter into this divi­
sion, and remain therefore to this day in the condition of the 
ancient and negative community.” No. 21.

Referring to those things which remain common, or in 
what he qualified as the negative community, this great writer 
says:

“ These things are those which the jurisconsults called res 
communes. Marcien refers to several kinds — the air, the 
water which runs in the rivers, the sea and its shores. . . . 
As regards wild animals, ferœ naturœ, they have remained in 
the ancient state of negative community.”

In both the works of Merlin and Pothier, ubi sup., will be 
found a full reference to the history of the varying control 
exercised by the law-giving power over the right of a citizen 
to acquire a qualified ownership in animals, ferœ naturœ, evi­
denced by the regulation thereof by the Salic law, already
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referred to, exemplified by the legislation of Charlemagne, 
and continuing through all vicissitudes of governmental 
authority. This unbroken line of law and precedent is 
summed up by the provisions of the Napoleon Code, which 
declare (arts. 714, 715) : “ There are things which belong to 
no one, and the use of which is common to all. Police regu­
lations direct the manner in which they may be enjoyed. 
The faculty of hunting and fishing is also regulated by special 
laws.” Like recognition of the fundamental principle upon 
which the property in game rests has led to similar history 
and identical results in the common law of Germany, in the 
law of Austria, Italy, and, indeed, it may be safely said in 
the law of all the countries of Europe. Saint Joseph Con­
cordance, vol. 1, p. 68.

The common law of England also based property in game 
upon the principle of common ownership, and therefore treated 
it as subject to governmental authority.

Blackstone, whilst pointing out the distinction between 
things private and those which are common, rests the right 
of an individual to reduce a part of this common property to 
possession, and thus acquire a qualified ownership in it, on no 
other or different principle from that upon which the civilians 
based such· right. 2 Bl. Com. 1 and 12.

Referring especially to the common ownership of game, he 
says :

“ But after all, there are some few things which, notwith­
standing the general introduction and continuance of property, 
must still unavoidably remain in common, being such wherein 
nothing but an usufructuary property is capable of being had; 
and therefore they still belong to the first occupant during 
the time he holds possession of them and no longer. Such 
(among others) are the elements of light, air and water, which 
a man may occupy by means of his windows, his gardens, his 
mills and other conveniences ; such also are the generality of 
those animals which are said to be ferœ naturœ or of a wild 
and untamable disposition, which any man may seize upon 
and keep for his own use or pleasure.”* 2 Bl. Com. 14.

“ A man may lastly have a qualified property in animals



GEER v. CONNECTICUT. 52?

Opinion of the Court.

feræ naturœ, propter privilegium, that is, he may have the 
privilege of hunting, taking and killing them in exclusion of 
other persons. Here he has a transient property in these ani­
mals usually called game so long as they continue within his 
liberty, and may restrain any stranger from taking them 
therein ; but the instant they depart into another liberty, this 
qualified property ceases. ... A man can have no abso­
lute permanent property in these, as he may in the earth and 
land; since these are of a vague and fugitive nature, and 
therefore can admit only of a precarious and qualified owner­
ship, which lasts so long as they are in actual use and occupa­
tion, but no longer.” 2 Bl. Com. 394.

In stating the existence and scope of the royal prerogative, 
Blackstone further says :

“ There still remains another species of prerogative property, 
founded upon a very different principle from any that have 
been mentioned before ; the property of such animals, feræ 
naturœ, as are known by the denomination of game, with the 
right of pursuing, taking and destroying them ; which is 
vested in the king alone and from him derived to such of his 
subjects as have received the grants of a chase, a park, a free 
warren or free fishery. ... In the first place then, we 
have already shown, and indeed it cannot be denied, that by 
the law of nature every man from the prince to the peasant 
has an equal right of pursuing and taking to his own use all 
such creatures as are/er® naturœ, and, therefore, the property 
of nobody, but liable to be seized by the first occupant, and 
so it was held by the imperial law even so late as Justinian’s 
time. . . . But it follows from the very end and constitu­
tion of society that this natural right as well as many others 
belonging to a man as an individual may be restrained by 
positive laws enacted for reasons of state or for the supposed 
benefit of the community.” 2 Bl. Com. 410.

The practice of the government of England from the earliest 
time to the present has put into execution the authority to 
control and regulate the taking of game.

Undoubtedly this attribute of government to control the 
taking of animals/erœ naturœ, which was thus recognized and
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enforced by the common law of England, was vested in the 
colonial governments, where not denied by their charters, or 
in conflict with grants of the royal prerogative. It is also 
certain that the power which the colonies thus possessed 
passed to the States with the separation from the mother 
country, and remains in them at the present day, in so far as 
its exercise may be not incompatible with, or restrained by, 
the rights conveyed to the Federal government by the Con­
stitution. Kent, in his Commentaries, states the ownership of 
animals ferœ natures to be only that of a qualified property. 
2 Kent Com. 347. In most of the States laws have been 
passed for the protection and preservation of game. We have 
been referred to no case where the power to so legislate has 
been questioned, although the books contain cases involving 
controversies as to the meaning of some of the statutes. 
Commonwealth n. Hall, 128 Mass. 410 ; Commonwealth v. 
Wilkinson, 139 Penn. St. 304 ; People v. O'Heil, 71 Michigan, 

325. There are also cases where the validity of some particu­
lar method of enforcement provided in some of the statutes 
has been drawn in question. Kansas v. Saunders, 19 Kansas, 
127 ; Territory v. Huans, 2 Idaho, 634.

The adjudicated cases recognizing the right of the States 
to control and regulate the common property in game are 
numerous. In McCrady v. Virginia, 94 U. S. 395, the power 
of the State of Virginia to prohibit citizens of other States 
from planting oysters within the tide waters of that State was 
upheld by this court. In Manchester v. Massachusetts, 139 
U. S. 24, the authority of the State of Massachusetts to con­
trol and regulate the catching of fish within the bays of that 
State was also maintained. See also Phelps v. Pacey, 60 N. Y. 
10 ; Magner v. People, 97 Illinois, 320 ; American Express Co., 
v. People, 133 Illinois, 649 ; State v. Northern Pacific Ex­
press Co., 58 Minnesota, 403 ; State v. Podman, 58 Minnesota, 
393; Ex parte Maier, 103 California, 476 ; Organ v. State, 56 
Arkansas, 267, 270; Allen v. Wyckoff, 48 N. J. Law, 90, 93; 
Poth v. State, 51 Ohio St. 209 ; Gentile v. State, 29 Indiana, 409, 
415 ; State v. Earrell, 23 Mo. App. 176, and cases there cited ; 
State V. Saunders, ubi sup. ; Territory v. Evans, ubi sup.



GEER v. CONNECTICUT. 529

Opinion of the Court.

Whilst the fundamental principles upon which the common 
property in game rests have undergone no change, the develop­
ment of free institutions has led to the recognition of the fact 
that the power or control lodged in the State, resulting from 
this common ownership, is to be exercised, like all other powers 
of government, as a trust for the benefit of the people, and not 
as a prerogative for the advantage of the government, as dis­
tinct from the people, or for the benefit of private individuals 
as distinguished from the public good. Therefore, for the 
purpose of exercising this power, the State, as held by this 
court in Martin v. Waddell, 16 Pet. 410, represents its people, 
and the ownership is that of the people in their united sover- 
•eignty. The common ownership, and its resulting responsi­
bility in the State, is thus stated in a well considered opinion 
of the Supreme Court of California:

“ The wild game within a State belongs to the people in 
their collective sovereign capacity. It is not the subject of 
private ownership except in so far as the people may elect to 
make it so ; and they may, if they see fit, absolutely prohibit 
the taking of it, or traffic and commerce in it, if it is deemed 
necessary for the protection or preservation of the public 
good.” Ex parte Maier, ubi sup.

The same view has been expressed by the Supreme Court 
of Minnesota, as follows :

“We take it to be the correct doctrine in this country, that 
the ownership of wild animals, so far as they are capable of 
ownership, is in the State, not as a proprietor but in its sover­
eign capacity as the representative and for the benefit of all 
its people in common.” State v. Eodman, ubi sup.

The foregoing analysis of the principles upon which alone 
rests the right of an individual to acquire a qualified owner­
ship in game, and the power of the State, deduced therefrom, 
to control such ownership for the common benefit, clearly de­
monstrates the validity of the statute of the State of Connect­
icut here in controversy. The sole consequence of the provi­
sion forbidding the transportation of game, killed within the 
State, beyond the State, is to confine the use of such game to 
those who own it, the people of that State. The proposition

VOL. CLXI—34
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that the State may not forbid carrying it beyond her limits 
involves, therefore, the contention that a State cannot allow 
its own people the enjoyment of the benefits of the property 
belonging to them in common, without at the same time per­
mitting the citizens of other States to participate in that 
which they do not own. It was said in the discussion at 
bar, although it be conceded that the State has an absolute 
right to control and regulate the killing of game as its judg­
ment deems best in the interest of its people, inasmuch as the 
State has here chosen to allow the people within her borders to 
take game, to dispose of it, and thus cause it to become an ob­
ject of State commerce, as a resulting necessity such property 
has become the subject of interstate commerce, and is hence 
controlled by the provisions of article 1, section 8, of the Con­
stitution of the United States. But the errors which this 
argument involves are manifest. It presupposes that where 
the killing of game and its sale within the State is allowed, 
that it thereby becomes commerce in the legal meaning of 
that word. In view of the authority of the State to affix con­
ditions to the killing and sale of game, predicated as is this 
power on the peculiar nature of such property and its com­
mon ownership by all the citizens of the State, it may well be 
doubted whether commerce is created by an authority given 
by a State to reduce game within its borders to possession, 
provided such game be not taken, when killed, without the 
jurisdiction of the State. The common ownership imports 
the right to keep the property, if the sovereign so chooses, 
always within its jurisdiction for every purpose. The qualifi­
cation which forbids its removal from the State necessarily 
entered into and formed part of every transaction on the sub­
ject, and deprived the mere sale or exchange of these articles 
of that element of freedom of contract and of full ownership 
which is an essential attribute of commerce. Passing, how­
ever, as we do, the decision of this question, and granting that 
the dealing in game killed within the State, under the provi­
sion in question, created internal State commerce, it does not 
follow that such internal commerce became necessarily the 
subject-matter of interstate commerce, and therefore under the



GEER v. CONNECTICUT. 531

Opinion of the Court.

control of the Constitution of the United States. The dis­
tinction between internal and external commerce and inter­
state commerce is marked, and has always been recognized by 
this court. In Gibbons v. Ogden, 9 Wheat. 1, 194, Mr. Chief 
Justice Marshall said :

“It is not intended to say that these words comprehend 
that commerce, which is completely internal, which is carried 
on between man and man in a State, or between different 
parts of the same State, and which does not extend to or 
affect other States. Such a power would be inconvenient and 
is certainly unnecessary.

“Comprehensive as the word ‘among’ is, it may very prop­
erly be restricted to that commerce which concerns more States 
than one. The phrase is not one which would probably have 
been selected to indicate the completely interior traffic of a 
State, because it is not an apt phrase for that purpose ; and 
the enumeration of the particular classes of commerce to 
which the power was to be extended would not have been 
made, had the intention been to extend the power to every 
description. The enumeration presupposes something not 
enumerated ; and that something, if we regard the language 
or the subject of the sentence, must be the exclusively inter­
nal commerce of the State. The genius and character of the 
whole government seem to be that its action is to be applied 
to all the external concerns of the nation, and to those inter­
nal concerns which affect the States generally, but not to those 
which are completely within a particular State, which do not 
affect other states, and with which it is not necessary to inter­
fere, for the purpose of executing some of the general powers 
of the government. The completely internal commerce of 
a State, then, may be considered as reserved for the State 
itself.”

So, again, in The Daniel Ball, 10 Wall. 557, 564, this court, 
speaking through Mr. Justice Field, said :

“ There is undoubtedly an internal commerce which is sub­
ject to the control of the States. The power delegated to 
Congress is limited to commerce ‘among the several States,’ 
with foreign nations and with the Indian tribes. This limita-
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tion necessarily excludes from the Federal control, commerce 
not thus designated, and of course that commerce which is 
carried on entirely within the limits of a State and does not 
extend to or affect other States.”

The fact that internal commerce may be distinct from inter­
state commerce, destroys the whole theory upon which the 
argument of the plaintiff in error proceeds. The power of 
the State to control the killing of and ownership in game 
being admitted, the commerce in game, which the state law 
permitted, was necessarily only internal commerce, since the 
restriction that it should not become the subject of external 
commerce went along with the grant and was a part of it. 
All ownership in game killed within the State came under 
this condition, which the State had the lawful authority to 
impose, and no contracts made in relation to such property 
were exempt from the law of the State consenting that such 
contracts be made, provided only they were confined to inter­
nal and did not extend to external commerce.

The case in this respect is identical with Kidd v. Pearson^ 
128 U. S. 1. The facts there considered were briefly as 
follows: The State of Iowa permitted the distillation of 
intoxicating liquors for “ mechanical, medicinal, culinary and 
sacramental purposes.” The right was asserted to send out of 
the State intoxicating liquors made therein on the ground that, 
when manufactured in the State, such liquors became the sub­
ject of interstate commerce, and were thus protected by the 
Constitution of the United States; but this court, through 
Mr. Justice Lamar, pointed out the vice in the reasoning, 
which consisted in presupposing that the State had author­
ized the manufacture of intoxicants, thereby overlooking the 
exceptional purpose for which alone such manufacture was 
permitted. So here the argument of the plaintiff in error sub­
stantially asserts that the state statute gives an unqualified 
right to kill game, when in fact it is only given upon the con­
dition that the game killed be not transported beyond the 
state limits. It was upon this power of the State to qualify 
and restrict the ownership in game killed within its limits 
that the court below rested its conclusion, and similar views
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have been expressed by the courts of last resort of several of 
the States. In State v. .Rodman, 58 Minnesota, 393, 400, the 
Supreme Court of Minnesota said :

“ The preservation of such animals as are adapted to con­
sumption as food or to any other useful purpose, is a matter 
of public interest; and it is within the police power of the 
State, as the representative of the people in their united sov­
ereignty, to make such laws as will best preserve such game, 
and secure its beneficial use in the future to the citizens, and 
to that end it may adopt any reasonable regulations, not only 
as to time and manner in which such game may be taken and 
killed, but also imposing limitations upon the right of prop­
erty in such game after it has been reduced to possession. 
Such limitations deprive no person of his property, because 
he who takes or kills game had no previous right of property 
in it, and when he acquires such right by reducing it to pos­
session he does so subject to such conditions and limitations 
as the legislature has seen fit to impose.” See, also, State v. 
Northern Pacifie Express Co., 58 Minnesota, 403.

So, also, in Magner v. The People, 97 Illinois, 320, 333, the 
Supreme Court of Illinois said :

“ So far as we are aware, it has never been judicially denied 
that the government under its police powers may make regu­
lations for the preservation of game and fish, restricting their 
taking and molestation to certain seasons of the year, although 
laws to this effect, it is believed, have been in force in many 
of the older States since the organization of the Federal Gov­
ernment. . . . The ownership being in the people of the 
State, the repository of the sovereign authority, and no in­
dividual having any property rights to be affected, it neces­
sarily results that the legislature, as the representative of the 
people of the State, may withhold or grant to individuals 
the right to hunt and kill game or qualify or restrict, as in the 
opinions of its members will best subserve the public welfare. 
Stated in other language, to hunt and kill game is a boon or 
privilege, granted either expressly or impliedly by the sover­
eign authority — not a right inherent in each individual, and 
•consequently nothing is taken away from the individual when
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he is denied the privilege at stated seasons of hunting and 
killing game. It is, perhaps, accurate to say that the owner­
ship of the sovereign authority is in trust for all the people of 
the State, and hence by implication it is the duty of the legis­
lature to enact such laws as will best preserve the subject of 
the trust and secure its beneficial use in the future to the peo­
ple of the State. But in any view, the question of individual 
enjoyment is one of public policy and not of private right.”

See also Ex parte Maier, 103 California, 476 ; Organ v. The 
State, 56 Arkansas, 270. It is, indeed, true that in State v. 
Saunders, 19 Kansas, 127, and Territory v. Evans, 2 Idaho, 
634, it was held that a state law prohibiting the shipment 
outside of the State of game killed therein violated the inter­
state commerce clause of the Constitution of the United States, 
but the reasoning which controlled the decision of these cases 
is, we think, inconclusive, from the fact that it did not con­
sider the fundamental distinction between the qualified owner­
ship in game and the perfect nature of ownership in other 
property, and thus overlooked the authority of the State over 
property in game killed within its confines, and the conse­
quent power of the State to follow such property into what­
ever hands it might pass with the conditions and restrictions 
deemed necessary for the public interest.

Aside from the authority of the State, derived from the 
common ownership of game and the trust for the benefit of 
its people which the State exercises in relation thereto, there 
is another view of the power of the State in regard to the 
property in game, which is equally conclusive. The right to 
preserve game flows from the undoubted existence in the 
State of a police power to that end, which may be none the 
less efficiently called into play, because by doing so interstate 
commerce may be remotely and indirectly affected. Kidd v. 
Pearson, 12.8 U. S. 1 ; Hall v. He Cuir, 95 U. S. 485 ; Sherlock 
v. Alling, 93 U. S. 99, 103 ; Gibbons v. Ogden, 9 Wheat’. 1. 
Indeed, the source of the police power as to game birds (like 
those covered by the statute here called in question) flows 
from the duty of the State to preserve for its people a valu­
able food supply. Phelps v. Pacey, 60 N. Y. 10 ; Ex parte
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Maier, ubi sup. ^ Magner v. The People, ubi sup., and cases 
there cited. The exercise by the State of such power there­
fore comes directly within the principle of Plumley v. Massa­
chusetts, 155 U. S. 461, 473. The power of a State to protect 
by adequate police regulation its people against the adultera­
tion of articles of food, (which was in that case maintained,) 
although in doing so commerce might be remotely affected, 
necessarily carries with it the existence of a like power to 
preserve a food supply which belongs in common to all the 
people of the State, which can only become the subject of 
ownership in a qualified way, and which can never be the 
object of commerce except with the consent of the State and 
subject to the conditions which it may deem best to impose 
for the public good.

Judgment affirmed.
Mr. Justice Field dissenting.

I am unable to agree with the majority of my associates in 
the affirmance of the judgment of the Supreme Court of Errors 
of Connecticut in this case, and I will state, briefly, the grounds 
of my disagreement.

Section 2546 of the statutes of Connecticut, contained in 
the revision of 1838, enacts that “no person shall, at any 
time, kill any woodcock, ruffled grouse, or quail, for the pur­
pose of conveying the same beyond the limits of the State ; 
or shall transport, or have in his possession with intent to pro­
cure the transportation beyond its limits, of any of such birds 
killed within the State.” And it adds in substance that the 
reception by any person within the State of any such bird or 
birds for shipment to a point without the State shall be prima 
facie evidence that the bird or birds were killed within the 
State for the purpose of carrying the same beyond its limits.

Section 2530 of the statutes provides that every person who 
shall kill, destroy, or attempt to kill, any woodcock, quail, ruf­
fled grouse, called partridge, or gray squirrel, between the first 
day of January and the first day of October, shall be fined in 
a sum not exceeding twenty-five dollars.

The present proceeding was commenced by an information
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presented by the assistant district attorney of the city of New 
London, Connecticut, against the defendant, Edgar Μ. Geer 
in the police court of that city, charging that he did, on the 
19th of October, 1889, unlawfully receive and have in his 
possession certain woodcock, ruffled grouse, and quail killed 
within the State after the first day of October, 1889, with the 
wrongful and unlawful intention to procure their transporta­
tion without the limits of the State.

Upon the information the judge of the police court issued to 
the sheriff of the county, and to his deputies, a warrant for the 
arrest of the defendant and to have him brought before that 
court to answer the complaint. The defendant being brought 
before the court pleaded to the complaint that he was not guilty, 
but, as it is alleged, the court, having inquired into the matter, 
adjudged him to be guilty, and that he pay a fine of a specified 
amount, together with the costs of the prosecution, and stand 
committed until the judgment be complied with. From that 
decision the accused appealed to the next session of the Crim­
inal Court of Common Pleas to be held for New London 
County, on the second Tuesday of December, 1889. At that 
court and term he appeared and demurred to the complaint 
on the ground, first, that the matters contained therein did 
not constitute an offence ; second, on the ground that it did 
not allege that the birds were killed for the purpose of being 
conveyed beyond the limits of the State ; third, on the ground 
that section 2546 of the General Statutes of Connecticut, under 
which the complaint was brought, was void and unconstitu­
tional, so far as it could be construed to forbid the transporta­
tion of the birds killed from the State, or having possession of 
them with intent to procure their transportation to another 
State, averring that the birds had been sold to parties in such 
other State, and had begun to move as an article of interstate 
commerce ; fourth, on the ground that it appeared in the com­
plaint that the defendant was not guilty under the section if 
the birds were bought by him in the markets of the State as 
merchandise, and had begun to move to another State as an 
article of interstate commerce, such facts being averred in the 
complaint to exist.
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The Criminal Court of Common Pleas overruled the de­
murrer, and found that the complaint was sufficient, and the 
accused having declined to answer over, it was held that he 
was guilty of the offence charged, and he was accordingly 
sentenced to pay a fine of twenty-five dollars and the costs 
of the prosecution, and to stand committed until the judg­
ment was complied with. The defendant thereupon appealed 
from the judgment rendered by the Criminal Court of Com­
mon Pleas to the Supreme Court of Errors of the State for 
the Second Judicial District, to be held at Norwich on the 
last Tuesday of May, 1891. On that day the Supreme Court 
of Errors found that there was no error apparent in the judg­
ment of the Criminal Court of Common Pleas, and accord­
ingly affirmed it. An appeal was then taken from the decision 
of the Supreme Court of Errors to the Supreme Court of the 
United States, in which latter court the plaintiff in error 
assigns the following as grounds of error in the lower court :

1st. In refusing to hold that so much of section 2546 of 
the General Statutes, under which the complaint was brought, 
as might be construed to forbid the transportation from the 
State of the birds described, lawfully killed and permitted by 
the laws of the State to become the subject of traffic and 
commerce, was unconstitutional and void.

2d. In refusing to hold that so much of the section as might 
be construed to forbid the receiving and having in possession, 
with intent to procure the transportation thereof to another 
State, the birds described, lawfully killed, and permitted by 
the laws of the State to become the subject of traffic and 
commerce, was unconstitutional and void.

3d. In holding that the defendant was guilty of an offence 
under the section if the birds were lawfully killed in the State, 
and were bought by the defendant in the market of the State 
as merchandise, and had begun to move as an article of inter­
state commerce.

And this court, notwithstanding the errors assigned, affirms 
the judgment of the Supreme Court of Errors of Connecticut.

The record sent to it from the Supreme Court of Errors of 
the State presents the questions, supposed to be involved, in
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a very confused and indistinct manner. Disentangling them 
from the mass of words used, it appears that the Supreme 
Court of Errors held that it was an offence against the 
statute, upon which the information was filed in the police 
court of New London, for the accused to have in his posses­
sion any of the birds mentioned killed in the State within the 
period designated, for the purpose of transporting them with­
out the State, and that it was to be inferred, under the law, 
that the birds were killed within the State for that purpose. 
But if that constitutes the offence at which the statute aimed, 
the information is defective in not alleging that the birds were 
killed for the purpose stated, that is, of conveying them be­
yond the limits of the State, and thus that they were unlaw­
fully killed.

The transportation of birds described to another State, 
which were lawfully killed, does not constitute an offence 
under the statute. The transportation against which the 
statute was levied was that of birds unlawfully killed ; the 
evident object of the law being to prevent birds unlawfully 
killed from being transported to the markets of another State. 
The law was directed against the killing of the birds within 
certain designated months of the year ; and, in furtherance of 
that law, the transportation of them to another State was 
declared to be unlawful. The Supreme Court of Errors held 
that it was not unconstitutional for the State to enact that 
birds might be killed and sold or held for domestic consump­
tion only ; and that although the birds became a lawful sub­
ject of property when killed within the State for the purpose 
of food, that it was competent for the State to limit their sale 
for that purpose to the needs of domestic consumption. And 
this court, in affirming the judgment of the Supreme Court of 
Errors, appears to sanction that doctrine ; but to its soundness 
I cannot yield assent.

When any animal, whether living in the waters of the 
State or in the air above, is lawfully killed for the purposes 
of food or other uses of man, it becomes an article of com­
merce, and its use cannot be limited to the citizens of one 
State to the exclusion of citizens of another State. Although
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there are declarations of some courts that the State possesses 
a property in its wild game, and when it authorizes the game 
to be killed and sold as an article of food it may limit the sale 
only for domestic consumption, and the Supreme Court of 
Errors of Connecticut in deciding the present case appears to 
have held that doctrine, I am unable to assent to its sound­
ness, where the State has never had the game in its possession 
or under its control or use. I do not admit that in such case 
there is any specific property held by the State by which, in 
the exercise of its rightful authority, it can lawfully limit the 
control and use of the animals killed to particular classes of 
persons, or citizens, or to citizens of particular places or States. 
But on the contrary, I hold that where animals within a State, 
whether living in its waters or in the air above, are, at the 
time, beyond the reach or control of man, so that they cannot 
be subjected to his use or that of the State in any respect, 
they are not the property of the State or of any one in a 
proper sense. I hold that until they are brought into subjec­
tion or use by the labor or skill of man, they are not the prop­
erty of any one, and that they only become the property of 
man according to the extent to which they are subjected by 
his labor or skill to his use and benefit. When man by his labor 
or skill brings any such animals under his control and sub­
ject to his use, he acquires to that extent a right of property 
in them, and the ownership of others in the animals is limited 
by the extent and right thus acquired. This is a generally 
recognized doctrine, acknowledged by all States of Christen­
dom. It is the doctrine of law, both natural and positive. 
The Roman law, as stated in the Digest, cited in the opinion 
of the majority, expresses it as follows : “ That which belongs 
to nobody is acquired by the natural law by the person who 
first possesses it.” A bird may fly at such height as to be be­
yond the reach of man or his skill, and no one can then assert 
any right of property in such bird ; it cannot then be said 
to belong to any one. But when from any cause the bird is 
brought within the reach and control or use of man, it becomes 
at that instant his property, and may be an article of com­
merce between him and citizens of the same or of other States.
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In an opinion written by me some years since I had occa­
sion to speak of this rule of law. I there said that it was a gen­
eral principle of law, both natural and positive, that where a 
subject, animate or inanimate, which otherwise could not be 
brought under the control or use of man, is reduced to such 
control or use by his individual labor or skill, a right of prop- 
•erty in it is acquired. The wild bird in the air belongs to no 
one, but when the fowler brings it to the earth and takes it 
into his possession it is his property. He has reduced it to 
his control by his own labor, and the law of nature and the 
law of society recognize his exclusive right to it. The pearl 
at the bottom of the sea belongs to no one, but the diver who 
•enters the water and brings it to light has property in the 
gem. He has by his own labor reduced it to possession, and 
in all communities and by all law his right to it is recognized. 
So the trapper on the plains and the hunter in the north have 
a property in the furs they have gathered, though the animals 
from which they were taken roamed at large and belonged to 
no one. They have added by their labor to the uses of man 
an article promoting his comfort which, without that labor, 
would have been lost to him. They have a right, therefore, 
to the furs, and every court in Christendom would maintain 
it. So when the fisherman drags by his net fish from the sea, 
he has a property in them, of which no one is permitted to 
despoil him. Spring Valley Water Works n. Schottler, 110 
IT. S. 34?, 374.

In State of .Kansas v. Saunders, 19 Kansas, 127, the defend­
ant was charged, as the agent of the Adams Express Company, 
with receiving at Columbus, Kansas, “ certain prairie chickens, 
which had been recently killed as game ” and shipping them 
to the city of Chicago, in the State of Illinois. The statute 
under which he was prosecuted made it unlawful for any per­
son to transport or to ship any animals or birds mentioned, 
among which were prairie chickens, out of the State of Kan­
sas, and subjected him on conviction thereof to a fine of not 
less than ten nor more than fifty dollars. The defendant ad­
mitted the facts as alleged, but contended that such acts con­
stituted no offence, claiming that the statute of the State
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under which the proceedings against him were commenced 
was unconstitutional and void. The District Court held the 
statute valid, and found the defendant guilty, and sentenced 
him to pay a fine of ten dollars and costs of prosecution. 
From the conviction and sentence he appealed to the Su­
preme Court of Kansas, which reversed the judgment of the 
District Court, holding “ that no State can pass a law (whether 
Congress has already acted upon the subject or not) which will 
directly interfere with the free transportation from one State 
to another, or through a State, of anything which is or may 
be a subject of interstate commerce;” and referred to the 
case of Welion v. Missouri, 91 U. S. 215, 282, where it was 
held by this court that “the fact that Congress has not 
seen fit to prescribe any specific rules to govern interstate 
commerce, does not affect the question. Its inaction on this 
subject, when considered with reference to its legislation with 
respect to foreign commerce, is equivalent to a declaration 
that interstate commerce shall be free and untrammeled.”

I do not doubt the right of the State, by its legislation, to 
provide for the protection of wild game, so far as such protec­
tion is necessary for their preservation or for the comfort, 
health or security of its citizens, and does not contravene the 
power of Congress in the regulation of interstate commerce. 
But I do deny the authority of the State, in its legislation for 
the protection and preservation of game, to interfere in any 
respect with the paramount control of Congress in prescribing 
the terms by which its transportation to another State, when 
killed, shall be restricted to such conditions as the State may 
impose. The absolute control of Congress in the regulation 
of interstate commerce, unimpeded by any state authority, is 
of much greater consequence than any regulation the State 
may prescribe with reference to the place where its wild 
game, when killed, may be consumed.

When property, like the game birds in this case, is reduced 
to possession it becomes an article of commerce and may be 
the subject of sale to the citizens of one State or community, 
or to the citizens of several. The decision of the court, how­
ever, would limit the right of sale of such property, however
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valuable it may become, and whether living or killed, to the 
directions of the State or community in which the property is 
found, and would convert it from the freedom of use which 
belongs to property in general to the limited use of the per­
sons or communities where found, or to a particular class to 
which only property possessed of special ingredients or quali­
ties is limited. I do not think that it lies within the province 
of any State to confine the excellencies of any articles of food 
within its borders to its own fortunate inhabitants to the ex­
clusion of others, and that it may lawfully require that game 
killed within its borders shall only be eaten in such parts of 
the country as it may prescribe.

By the Constitution of the United States it has been ad­
judged that commerce between the States is under the abso­
lute regulation of Congress, and that whenever an article of 
property begins to move from one State to another, commerce 
between the States has commenced, and that with its control 
or regulation no State can interfere. Welton v. Missouri, 
91 U. S. 275 ; Henderson v. Hew Mork, 92 U. S. 259 ; Chy 
Lung v. Freeman, 92 U. S. 275 ; Ward v. Maryland, 12 Wall. 
418; State Tax on Railway Gross Receipts, 15 Wall. 284; 
/Sherlock v. Alling, 93 U. S. 99.

I therefore dissent from the conclusion of the majority of 
my associates in affirming the judgment of the Supreme Court 
of Errors of Connecticut.

Mr. Justice Harlan dissenting.

The statutes of Connecticut declare that “ every person who 
shall buy, sell, expose for sale, or have in his possession for 
the purpose, or who shall hunt, pursue, kill, destroy or attempt 
to kill any woodcock, quail, ruffled grouse, called partridge, 
or gray squirrel between the first day of January and the 
first day of October, the killing or having in possession of 
each bird or squirrel to be deemed a separate offence, . · · 
shall be fined not more than $30.” They also provide that 
“ no person shall at any time kill any woodcock, ruffled grouse 
or quail for the purpose of conveying the same beyond the 
limits of the State ; or shall transport or have in his posses-
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sion, with intention to procure the transportation beyond said 
limits, any such birds killed within this State. The reception 
by any person within this State of any such bird or birds for 
shipment to a point without the State shall be prima facie 
evidence that said bird or birds were killed within the State 
for the purpose of carrying the same beyond its limits.”

The plaintiff in error was not charged with having in his 
possession game that had been killed “for the purpose of 
conveying the same beyond the limits of the State.” It is 
admitted that the game in question was lawfully killed, that 
is, was killed during what is called the “ open season.” But 
the charge was that the defendant unlawfully received and 
had in his possession, with the wrongful and unlawful intent 
to procure the transportation of the same beyond the limits 
of the State, certain woodcock, ruffled grouse and quail killed 
within the State after the first day of October.

I do not question the power of the State to prescribe a 
period during which wild game within its limits may not be 
lawfully killed. The State, as we have seen, does not pro­
hibit the killing of game altogether, but permits hunting and 
killing of woodcock, quail, ruffled grouse and gray squirrels 
between the first day of October and the first day of Janu­
ary. The game in question having been lawfully killed, the 
person who killed it and took it into his possession became the 
rightful owner thereof. This, I take it, will not be questioned. 
As such owner he could dispose of it, by gift or sale, at his 
discretion. So long as it was fit for use as food, the State 
could not interfere with his disposition of it, any more than 
it could interfere with the disposition by the owner of other 
personal property that was not noxious in its character. To 
hold that the person receiving personal property from the 
owner may not receive it with the intent to send it out of 
the State is to recognize an arbitrary power in the govern­
ment which is inconsistent with the liberty belonging to every 
man, as well as with the rights which inhere in the owner­
ship of property. Such a holding would also be inconsistent 
with the freedom of interstate commerce which has been 
established by the Constitution of the United States. If the
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majority had not held differently in the present case, I should 
have said that discussion was unnecessary to show the sound­
ness of the propositions just stated. But it seems that if the 
citizen, whether residing in Connecticut or elsewhere, finds in 
the markets of one of the cities or towns of that State game, 
fit for food, that has been lawfully killed, and is lawfully in 
the possession of the keeper of such market, he may, without 
becoming a criminal, buy such game and take it into his pos­
session, provided his intention be to eat it, or to have it eaten, 
in Connecticut. But he will subject himself to a fine, as well 
as to imprisonment upon his failing to pay such fine, if he 
buys and take possession of such lawfully killed game, with 
intent to send it to a friend in an adjoining State.

The court cites McCready v. Virginia, 94 U. S. 391, 395, 
in which it was held that Virginia could restrict to its own 
citizens the privilege of planting oysters in the streams of 
that State, the soil under which was owned by it. But I can­
not believe that it would hold that oysters, which had been 
lawfully taken out of such streams, and which had been law­
fully planted, could not be purchased in Virginia, with the in­
tent to ship them to another State. This court, in Plumley 
v. Massachusetts, 155 U. S. 461, another of the cases cited by 
the majority, sustained as valid a statute of Massachusetts, 
enacted to prevent deception in the manufacture and sale in 
that State of imitation butter, and which prohibited the sale 
of oleomargarine, artificially colored so as to cause it to look 
like genuine yellow butter. But I cannot suppose that this 
court will ever hold that a State could make it a crime to 
purchase with the intent to send it to another State oleo­
margarine or genuine yellow butter that had been lawfully 
manufactured within its limits.

Believing that the statute of Connecticut, in its application 
to the present case, is not consistent with the liberty of the 
citizen or with the freedom of interstate commerce, I dissent 
from the opinion and judgment of the court.

Mr. Justice Brewer and Mr. Justice Peckham, not having 
heard the argument, took no part in the decision of this cause.
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There is an indisputable legal presumption that a state corporation, when 
sued or suing in a Circuit Court of the United States, is composed of 
citizens of the State which created it, and hence such a corporation is 
itself deemed to come within that provision of the Constitution of the 
United States which confers jurisdiction upon the Federal courts in 
“ controversies between citizens of different States.”

It is competent for a railroad corporation organized under the laws of one 
State, when authorized so to do by the consent of the State which created 
it, to accept authority from another State to extend its railroad into 
such State and to receive a grant of powers to own and control, by lease 
or purchase, railroads therein, and to subject itself to such rules and 
regulations as may be prescribed by the second State ; and such legisla­
tion on the part of two or more States is not, in the absence of inhibi­
tory legislation by Congress, regarded as within the constitutional prohi­
bition of agreements or compacts between States.

Such corporations may be treated by each of the States whose legislative 
grants they accept as domestic corporations.

The presumption that a corporation is composed of citizens of the State 
which created it accompanies such corporation when it does business in 
another State, and it may sue or be sued in the Federal courts in such 
other State as a citizen of the State of its original creation.

That presumption of citizenship is one of law, not to be defeated by allega­
tion or evidence to the contrary.

The provision in the Arkansas statute of March 13, 1889, that a railroad 
corporation of another State which had leased or purchased a railroad in 
Arkansas and filed with the Secretary of State of that State, as provided 
by the act, a certified copy of its articles of incorporation, should become 
a corporation of Arkansas, does not avail to create an Arkansas corpo­
ration out of a foreign corporation complying with those provisions, in 
such a sense as to make it a citizen of Arkansas within the meaning of 
the Federal Constitution, and subject it to a suit in the Federal courts 
sitting in the State of Arkansas, brought by a citizen of the State of its 
origin.

On December 24, 1892, Etta James, defendant in error, 
brought this action in the Circuit Court for the Western Dis- 
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trict of Arkansas against the St. Louis and San Francisco 
Railway Company, plaintiff in error, for negligence in main­
taining a switch target at Monett, in Barry County, in the 
State of Missouri, so near its tracks that her husband was 
struck and killed by it on July 3, 1889, while employed as a 
fireman on one of the company’s engines. Her husband re­
sided at Monett and died intestate. The defendant in error 
was the widow and sole heir at law of her husband, and no 
administrator of his estate was appointed in Arkansas. She 
recovered a judgment of $5000.

Etta James, the defendant in error, resided at Monett, and 
was a citizen of the State of Missouri. Monett is a station in 
Missouri, on the railroad of the plaintiff in error, about fifty 
miles from the southern border of that State.

The St. Louis and San Francisco Railway Company was 
organized and incorporated under the laws of the State of 
Missouri in 1876, and soon thereafter became the owner of 
and has ever since owned and operated a railroad in that State 
extending from Monett southerly to the. southern border of 
the State of Missouri.

Section 11 of Article XII of the constitution of the State of 
Arkansas, which was adopted in 1874, provides that —

“ Foreign corporations may be authorized to do business in 
this State under such limitations and restrictions as may be 
prescribed by law : Provided, That no such corporation shall do 
any business in this State, except while it maintains therein one 
or more known places of business and an authorized agent or 
agents in the same upon whom process may be served ; and, 
as to contracts made or business done in this State, they shall 
be subject to the same regulations, limitations, and liabilities 
as like corporations of this State, and shall exercise no other or 
greater powers, privileges, or franchises than may be exercised 
by like corporations of this State ; nor shall they have power 
to condemn or appropriate private property.”

Section 1 of Article XVII of that constitution provides 
that —

“ All railroads, canals, and turnpikes shall be public high­
ways, and all railroads and canal companies shall be common
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carriers. Any association or corporation organized for the 
purpose shall have the right to construct and operate a rail­
road between any points within this State, and to connect at 
the state line with railroads of other States. Every railroad 
company shall have the right with its road to intersect, con­
nect with, or cross any other road, and shall receive and trans­
port each other’s passengers, tonnage, and cars loaded or 
empty, without delay or discrimination.”

Section 3 of an act passed by the general assembly of the 
State of Arkansas, entitled “ An act in relation to certain rail­
roads,” approved March 16, 1881, (Laws of Arkansas, 1881, 
No. 43, at p. 83,) provides —

“That every railroad corporation incorporated under the 
laws of this State, whose road is wholly, or in part, constructed 
and operated, is hereby authorized to sell, lease, or otherwise 
dispose of the whole or any part of its road, ways, and rights 
of way, with the franchises thereto belonging, and its other 
property, to any connecting railroad company, or to any rail­
road corporation now or hereafter organized under the laws 
of this or any other State, upon such terms and conditions as 
may be agreed upon by the board of directors of said corpora­
tions, and ratified by a two thirds vote of the issued capital 
stock thereof, and to receive the bonds or stock of the pur­
chasing corporation in whole or in part payment of such pur­
chase, and corporations may be formed for the purpose of 
purchasing or leasing the whole or any part of any railroad, 
and such purpose or object shall be stated in articles of associ­
ation, which shall be executed and filed in the office of the 
Secretary of State, the same to be as near as may be in accord­
ance with section 4918 of Gantt’s Digest. All shares of stock 
issued in payment of such purchase shall be deemed to be full 
paid shares, and the number and amount of shares so to be 
issued shall be stated in the aforesaid articles of association, 
and said articles shall be otherwise altered, if necessary, so as 
to conform to the facts.”

Section 5 of the same act provides that —
“ Any railroad company incorporated by or under the laws 

of any other State, and having a line of railroad built, or
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partly built, to or near any boundary of this State, and desir­
ing to continue its line of railroad into or through this State, 
or any branch thereof, may, for the purpose of acquiring the 
right to build its line of railroad, lease, or purchase, the prop­
erty rights, privileges, lands, tenements, immunities, and fran­
chises of any railroad company organized under the laws of 
this State, which said lease or purchase shall carry with it the 
right of eminent domain held and acquired by said company at 
the time of lease or sale, and thereafter hold, use, maintain, 
build, construct, own, and operate the said railroad so leased 
or purchased as fully and to the same extent as the company 
organized under the laws of this State might or could have 
done ; and the rights and powers of such company, and its cor­
porate name, may be held and used by such foreign railroad 
company as will best subserve its purpose, and the building of 
said line of railroad ; but before any such lease or sale shall be 
made, by any company organized under the laws of this State, 
two thirds in amount of the capital stock issued shall, at a 
meeting of the stockholders thereof — of which sixty days’ 
notice shall be given in some newspaper published at the city of 
Little Rock, and in such other papers published elsewhere as the 
president and directors of such company may direct — assent 
thereto ; and any railroad company organized under the laws 
of any State, and having a line of railroad built, or partly 
built, to any boundary of this State, and desiring to continue 
its line of road, or any branch thereof, into or through this 
State, is hereby authorized and empowered so to do, when it 
shall have acquired by lease or purchase the corporate rights, 
privileges, and franchises of any railroad corporation in the 
manner herein provided, formed under the laws of this State, 
and such railroad company, upon filing a certified copy of its 
articles of incorporation, or the special act incorporating the 
same, shall have, possess, and enjoy all the rights, powers, 
privileges, franchises, and immunities belonging to railroad 
corporations formed under the general laws of this State, 
which are not in conflict with the constitution or laws of this 
State ; but nothing herein contained shall interfere with, or 
abridge the right of any railroad corporation acquired under
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section 4942 of Gantt’s Digest. ... In all other matters 
said foreign railroad company shall be subject to all the pro­
visions of all acts in relation to railroads, the liabilities and 
forfeitures thereby imposed, and may sue and be sued in the 
same manner as other railroad corporations, and subject to the 
same service of process, and shall keep an office or offices in 
said State as is required by section 11 of article 12 of the con­
stitution of this State, and an agent or agents upon whom 
process may be served, with the like force and effect as is 
provided for the service of process in section two of this act.”

At the time of the accident complained of the plaintiff in 
error owned and operated the railroad from the southern bor­
der of the State of Missouri to Fort Smith, in the State of 
Arkansas, in connection with its original line from Monett to 
the Missouri border, and these roads formed and were operated 
as a continuous line of railroad from Monett to Fort Smith. 
That portion of this continuous line of railroad which was 
situated in Arkansas had been built by corporations organized 
and incorporated under the laws of that State. In the year 
1882 the St. Louis and San Francisco Railway Company pur­
chased from these Arkansas corporations, under the act of 
March 16, 1881, the railroad extending from the southern 
border of Missouri to Fort Smith, Arkansas, and all the rail­
ways, constructed and unconstructed, and all the roads, fran­
chises, and property which these Arkansas corporations had. 
These Arkansas corporations have since maintained their sep­
arate organizations as corporations of that State, but have 
operated no railroads. From the time of this purchase to the 
present time the plaintiff in error has operated this continuous 
line of railroad from Monett, Missouri, to Fort Smith, Arkan­
sas, and has owned all the rolling stock and other appurte­
nances used upon this railroad.

An act passed by the general assembly of the State of Arkan­
sas, entitled “ An act relating to the consolidation of railroad 
companies and the purchasing, leasing, and operation of rail­
roads, and to repeal sections one, two, three, four, and five of 
an act entitled 4 An act to prohibit foreign corporations from 
operating railroads in this State,’ approved March 22, 1887,”
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approved March 13, 1889, Laws of Arkansas, 1889, act 34, at 
p. 43, provided as follows :

“ Seo. 1. That sections one, two, three, four, and five of an 
act entitled ‘An act to prohibit foreign corporations from 
operating railroads in this State,’ approved March 22, 1887, 
be and the same are hereby repealed.

“ Sec. 2. Any railroad company in this State, existing under 
general or special laws, may sell or lease its road, property, 
and franchises to any other railroad company duly organized 
and existing under the laws of any other State or Territory, 
whose line of railroad shall so connect with the leased or pur­
chased road by bridge, ferry, or otherwise as to practically 
form a continuous line of railroad, and any railroad company 
in this State existing under general or special laws may buy 
or lease, or otherwise acquire, any railroad or railroads, with 
all the property, rights, privileges, and franchises thereto per­
taining, or buy the stocks and bonds, or guarantee the bonds 
of any railroad company or companies incorporated or organ­
ized within or without this State whenever the roads of such 
companies shall form in the operation thereof a continuous 
line or lines : Provided, That before any such lease or sale is 
valid, it must be approved and ratified by persons holding or 
representing two thirds of the capital stock of each of such 
companies respectively, at a stockholders’ meeting called for 
that purpose ; and any railroad company existing under the 
general or special laws of any other State or Territory may 
buy or lease or otherwise acquire any railroad or railroads, 
the whole or part of which is in this State, with all the rights, 
privileges, and franchises thereto pertaining, or buy the stock 
and bonds, or guarantee the bonds of any railroad company 
incorporated or organized under the laws of this State, when­
ever the roads of such companies shall form in the operation 
thereof a continuous line or lines : Provided, That the road 
so purchased shall not be parallel or competing with the 
purchasing road ; and any railroad company existing under 
the laws of any other State or Territory may extend and 
construct its railroad into or through this State: Provided 
further, That any agreement of any company existing under
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the general or special laws of this State, or of any other State 
or Territory, to lease or buy a railroad and appurtenances, or 
to buy the stock or bonds, or guarantee the bonds of any rail­
road company incorporated and organized within this State, 
heretofore executed by the proper officers of such companies 
and ratified by the companies parties thereto, by the assent of 
persons holding two thirds of the capital stock in each of such 
companies, expressed at a meeting of such stockholders called 
for that purpose, shall be taken and held to be binding from 
the date of its execution : Provided further, That nothing in 
the foregoing provisions shall be held or construed as curtail­
ing the right of State or counties through which said consoli­
dated, leased, or purchased road or roads may be located to 
levy and collect taxes upon the same and the rolling stock 
thereof, pro rata, in conformity with the provisions of the 
laws of this State upon that subject : Provided further, That 
before any railroad corporation of any other State or Territory 
shall be permitted to avail itself of the benefits of this act, or 
any part thereof, such corporation shall file with the secretary 
of State of this State a certified copy of its articles of incor­
poration, if incorporated under a general law of such State or 
Territory, or a certified copy of the statute laws of such State 
or Territory incorporating such company, where the charter 
of such railroad corporation was granted by special statute of 
such State ; and upon the filing of such articles of incorpora­
tion or such charter, with a map and profile of the proposed 
line, and paying the fees prescribed by law for railroad 
charters, such railroad company shall, to all intents and pur­
poses, become a railroad corporation of this State, subject to 
all of the laws of the State now in force or hereafter enacted, 
the same as if formally incorporated in this State, anything in 
its articles of incorporation or charter to the contrary notwith­
standing, and such acts on the part of such corporation shall 
be conclusive evidence of the intent of such corporation to 
create and become a domestic corporation : And provided 
further, That every railroad corporation of any other State, 
which has heretofore leased or purchased any railroad in this 
State, shall, within sixty days from the passage of this act,
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file a duly certified copy of its articles of incorporation or 
charter with the secretary of State of this State, and shall, 
thereupon, become a corporation of this State, anything in its 
articles of incorporation or charter to the contrary notwith­
standing, and in all suits or proceedings instituted against any 
such corporation process may be served upon the agent or 
agents of such corporation or corporations in this State, in 
the same manner that process is authorized by law to be 
served upon the agents of railroad corporations in this State 
organized and existing under the laws of this State.

“Sec. 3. Any foreign corporation which has heretofore 
constructed, purchased, leased, or acquired or now operates 
any railroad in this State, shall within sixty days after the 
passage of this act comply with the provisions thereof, by filing 
a copy of its articles of incorporation or of the special act of 
the legislature incorporating such company in the office of 
the secretary of State of this State, and for every day which 
any such company shall fail to comply with the provisions of 
this act it shall pay a penalty of one thousand dollars, which 
penalty may be recovered by the district attorney in a civil 
action instituted in the proper court in any county through 
which such railroad or any part thereof so owned, purchased, 
leased, acquired, or operated by such foreign company may 
be located.

“ Sec. 4. This act shall take effect and be in force from and 
after its passage.”

On May 6, 1889, the St. Louis and San Francisco Railway 
Company filed with the secretary of State of the State of 
Arkansas a duly certified copy of its articles of incorporation 
under the laws of Missouri, as required by said act of March 13, 
1889, and has never been otherwise incorporated or organized 
under the laws of the State of Arkansas.

The plaintiff in error properly and seasonably raised the ob­
jection in the Circuit Court that that court had no jurisdic­
tion of this action on the ground that the plaintiff in error 
was not a citizen of the State of Arkansas, but was a citi­
zen of the State of Missouri, of which State the defendant in 
error was also a resident and citizen ; but the plaintiff in
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error waived its personal privilege of being sued in the dis­
trict of which it was an inhabitant. The question raised by 
that objection was, by proper exception to the ruling below 
and assignment of error, presented to the Circuit Court of 
Appeals for determination.

And the said United States Circuit Court of Appeals, to 
the end that it might properly decide this and other questions 
arising in this case which are duly presented by exceptions 
and assignments of error properly taken and filed, the said 
court, desired the instruction of the Supreme Court of the 
United States upon the following questions:

1st. In view of the provisions of the act of the general 
assembly of Arkansas, approved March 13, 1889, did the St. 
Louis and San Francisco Railway Company, by filing a cer­
tified copy of its articles of incorporation under the laws 
of Missouri with the secretary of State of Arkansas, and con­
tinuing to operate its railroad through that State, become a 
corporation and citizen of the State of Arkansas ?

2d. In view of the provisions of the act of the general 
assembly of Arkansas, approved March 13, 1889, did the 
St. Louis and San Francisco Railway Company, by filing a 
certified copy of its articles of incorporation under the laws 
of Missouri with the secretary of State of Arkansas, and con­
tinuing to operate its railroad through that State, become a 
citizen of the State of Arkansas, so as to give the Circuit 
Court of the United States for the Western District of Arkan­
sas jurisdiction of this action, in which the defendant in error 
was and is a citizen of the State of Missouri ?

3d. In view of the provisions of the act of the general 
assembly of Arkansas, approved March 13, 1889, did the 
St. Louis and San Francisco Railway Company, by filing a 
certified copy of its articles of incorporation under the laws 
of Missouri with the secretary of State of Arkansas, and con­
tinuing to operate its railroad through that State, become a 
citizen of the State of Arkansas, so as to give the Circuit 
Court of the United States for the Western District of Arkan­
sas jurisdiction of this action, in which defendant in error was 
and is a resident and citizen of the State of Missouri, and the
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cause of action accrued in the State of Missouri, and arose 
from an accident that resulted from the operation of the rail­
road of the company in that State ?

4th. In view of the facts hereinbefore set forth, did the 
Circuit Court of the United States for the Western District 
of Arkansas have jurisdiction of this action ?

Mr. George B. Peck, Mr. A. T. Britton, Mr. E. D. Renna, 
and Mr. Λ. B. Browne, for plaintiff in error.

Mr. Erank W. Hackett, Mr. J. H Glendening, Mr. H. C. 
Mechem, and Mr. F. A. Youmans for defendant in error.

Mr. Justice Shiras, after stating the case, delivered the 
opinion of the court.

Etta James, as a citizen of the State of Missouri, and hav­
ing a cause of action against the St. Louis and San Francisco 
Railway Company, a corporation of the State of Missouri, 
could, of course, sue the latter in the courts of that State, but 
equally, of course, could not sue such state corporation in the 
Circuit Court of the United States for the District of Missouri. 
Can she, as such citizen of the State of Missouri, lawfully 
assert her cause of action in the Circuit Court of the United 
States for the District of Arkansas against the St. Louis and 
San Francisco Railway Company by showing that the latter 
had availed itself of the rights and privileges conferred by 
the State of Arkansas on railroad corporations of other States 
coming within her borders and complying with the terms and 
conditions of her statutes ?

Before addressing ourselves directly to this question, it must 
be conceded that the plaintiff’s cause of action, though arising 
in Missouri, is transitory in its nature, and that the St. Louis 
and San Francisco Railway Company, though denying the 
plaintiff’s right to sue it in the Circuit Court of Arkansas, 
waives its statutory privilege of being sued only in the dis­
trict in which it has its habitat.

It must be regarded, to begin with, as finally settled, by 
repeated decisions of this court, that, for the purpose of juris-
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diction in the Federal courts, a state corporation is deemed 
to be indisputably composed of citizens of such State. It is 
equally true that, without objection so far from the Federal 
authority, whether legislative or judicial, it has become cus­
tomary for a State, adjacent to the State creating a railroad 
corporation, to legislatively grant authority to such foreign 
corporation to enter its territory with its road — to make run­
ning arrangements with its own railroads — to buy or lease 
them or to consolidate with the companies owning them. 
Sometimes, as in the present case, such foreign corporation is 
declared, upon its acceptance of prescribed terms and condi­
tions, to become a domestic corporation of such adjacent 
State, and to be endowed with all the rights and privileges 
enjoyed by similar corporations created by such State.

We have already said that the rule that state corporations 
are undisputably composed of citizens of the States creating 
them is finally settled. But, in view of the question now be­
fore us, it may be well to briefly review some of the cases.

In the case of Banh of the United States v. Beveaux, 5 
Cranch, 61, 87, 88, where an action had been brought against 
citizens of the State of Georgia in the Circuit Court of the 
United States for the District of Georgia, by a petition of 
“the president, directors, and company of the Bank of the 
United States,” wherein it was alleged that the petitioners 
were citizens of the State of Pennsylvania, it was held that a 
corporation aggregate, composed of citizens of one State, may 
sue a citizen of another State in the Circuit Court of the 
United States, and Chief Justice Marshall, in giving the 
opinion of the court, said : “ Substantially and essentially, 
the parties in such a case, where the members of the corpora­
tion are aliens or citizens of a different State from the oppo­
site party, come within the spirit and terms of the jurisdiction 
conferred by the Constitution on the national tribunals.”

Before leaving this case it should be noted that the United 
States Bank was not a corporation of the State of Pennsyl­
vania, but of the United States. The decision, therefore, was 
to the effect that where it appeared that a corporation plain- 
^ regardless of its origin, was composed of aliens or of
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citizens of a different State from the defendant, the plaintiff, 
through suing in its corporate name, could make the aver­
ment that the individuals who composed the corporation were 
such aliens or citizens of a different State, and such averment, 
if not traversed, would sustain the jurisdiction. The principle 
of the case makes the individual corporators the real parties 
to the suit.

In Louisville, Cincinnati dec. Railroad v. Letson, 2 How. 497, 
555, an action was brought, in the Circuit Court of the United 
States for the District of South Carolina, by a citizen of the 
State of New York against a corporation whose members 
were alleged to be citizens of South Carolina. A plea to the 
jurisdiction was set up that there were members of the defend­
ant company who were not citizens of the State of South 
Carolina, but of another State than New York or South 
Carolina. In the opinion in this case, Bank of the United 
States v. Beveaux was said to have gone too far, and that 
consequences and inferences had been argumentatively drawn 
from it which ought not to be followed, and it was said that 
“a corporation created by a State to perform its functions 
under the authority of that State and only suable there, 
though it may have members out of the State, seems to us 
to be a person, though an artificial one, inhabiting and be­
longing to that State, and, therefore, entitled, for the purpose 
of suing and being sued, to be deemed a citizen of that State,” 
and accordingly the judgment of the Circuit Court, overrul­
ing the plea to its jurisdiction, was sustained.

.Marshall v. Baltimore & Ohio Bailroad, 16 How. 314, 
329, was a case tried in the Circuit Court of the United States 
for the District of Maryland, wherein the plaintiff alleged that 
he was a citizen of the State of Virginia, and that the Balti­
more and Ohio Railroad Company, the defendant, was a body 
corporate by an act of the general assembly of Maryland, and 
it was suggested, when the case came into this court, that 
such an averment was insufficient to show jurisdiction in the 
courts of the United States over the suits, and it was denied 
that the decision in Louisville Bailroad Company v. Letson, 2 
How. 497, sanctioned it, or, if some of the doctrines there
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advanced seemed to do so, it was said that they were extra­
judicial, and, therefore, not authoritative. Several judges dis­
sented, but the court, speaking through Mr. Justice Grier, held 
that “ if the declaration set forth facts from which the citizen­
ship of the parties may be presumed or legally inferred, it is 
sufficient. The presumption arising from the habitat of a 
corporation in the place of its creation being conclusive as 
to the residence or citizenship of those who use the corporate 
name and exercise the faculties conferred by it, the allegation 
that ‘ the defendants are a body corporate by the act of the 
general assembly of Maryland,’ is a sufficient averment that 
the real defendants are citizens of that State.”

In Covington Drawbridge Co. v. /Shepherd, 20 How. 227, 
233, Chief Justice Taney, speaking for the court, said: “The 
question as to the jurisdiction of the courts of the United 
States in cases where a corporation is a party, was argued 
and considered in this court, for the first time, in the cases of 
the Hope Insurance Company v. .Boardman, and of the Bank 
of the United States v. Deveaux, 5 Cranch, 57 and 61. These 
two cases were argued at the same term, and were, as appears 
by the report, decided at the same time. And in the last-men­
tioned case the court held that in a suit by or against a corpo­
ration, in its corporate name, this court might look beyond 
the mere legal being which the charter created, and regard it 
as a suit brought by or against the individual persons who 
composed the corporation ; and an averment that they were 
citizens of a particular State (if such was the fact) would be 
sufficient to give jurisdiction to a court of the United States, 
although the suit was in the corporate name, and the individ­
ual corporators were not named in the suit or the averment.

“ But in the case of the Louisville Bailroad Company n. Let- 
son the court overruled as much of this opinion as authorized 
a corporation to plead in abatement that one or more of the 
corporators, plaintiff or defendants, were citizens of a different 
State from the one described, and held that the members of 
the corporate body must be presumed to be citizens of the 
State in which the corporation was domiciled, and that both 
parties were estopped from denying it. And that inasmuch
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as the corporators were not parties to the suit in their individ­
ual characters, but merely as members and component parts 
of the body or legal entity which the charter created, the 
members who composed it ought to be presumed, so far as its 
contracts and liabilities are concerned, to reside where the 
domicil of the body was fixed by law, and where alone they 
could act as one person ; and to the same extent, and for the 
same purposes, be also regarded as citizens of the State from 
which this legal being derived its existence and its faculties 
and powers.”

The previous cases were reviewed in Ohio da Mississippi 
Bailroad v. Wheeler y 1 Black, 286, 297. That was the case of 
an action brought in the Circuit Court of the United States 
for the District of Indiana against Wheeler, a citizen of that 
State, to recover the amount due on his subscription to stock 
of the Ohio and Mississippi Railroad Company. The declara­
tion described the plaintiffs as “ the president and directors of 
the Ohio and Mississippi Railroad Company, a corporation 
created by the laws of the States of Indiana and Ohio, and 
having its principal place of business in Cincinnati, in the 
State of Ohio, a citizen of the State of Ohio.” The defend­
ant pleaded to the jurisdiction by alleging that the plaintiff 
company, although a corporation of the State of Ohio in the 
first instance, had been incorporated by an act of assembly of 
the State of Indiana, and thus had become a body corporate 

' of the same State whereof he was a citizen.
The question thus raised was on a certificate of a division 

of opinion between the judges of the Circuit Court, brought to 
this court, and was answered as follows : “ This suit in the cor­
porate name is, in contemplation of law, the suit of the indi­
vidual persons who compose it, and must, therefore, be regarded 
and treated as a suit in which citizens of Ohio and Indiana are 
joined as plaintiffs in an action against a citizen of the last 
mentioned State. Such an action cannot be maintained in a 
court of the United States, where jurisdiction of the case 
depends altogether on the citizenship of the parties. And, in 
such a suit, it can make no difference whether the plaintiffs 
sue in their own proper names, or by the corporate name and
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style by which they are described. The averments in the 
declaration would seem to imply that the plaintiffs claim to 
have been created a corporate body, and to have been endued 
with the capacities and faculties it possesses by the cooperat­
ing legislation of the two States, and to be one and the same 
legal being in both States. If this were the case it would not 
affect the question of jurisdiction in this suit. But such a cor­
poration can have no legal existence upon the principles of the 
common law or under the decision of this court in the case of 
the Bank of Augusta v. Earle. It is true that a corporation 
by the name and style of the plaintiffs appears to have been 
chartered by the States of Indiana and Ohio, clothed with the 
same capacities and powers, and intended to accomplish the 
same objects, and it is spoken of in the laws of those States as 
one corporate body, exercising the same powers and fulfilling 
the same duties in both States. Yet it has no legal existence 
in either State, except by the law of the State. And neither 
State could confer on it a corporate existence in the other, 
nor add to or diminish the powers to be there exercised. It 
may, indeed, be composed of and represent, under the corpo­
rate name, the same natural persons. But the legal entity or 
person, which exists by force of law, can have no existence 
beyond the limits of the State or sovereignty which brings it 
into life and endues it with its faculties and powers. The 
president and directors of the Ohio and Mississippi Railroad 
Company are, therefore, a distinct and separate corporate 
body in Indiana from the corporate body of the same name in 
Ohio, and they cannot be joined in a suit as one and the same 
plaintiff, nor maintain a suit in that character against a citizen 
of Ohio or Indiana in a Circuit Court of the United States.
• . . And we shall certify to the Circuit Court that it has 
no jurisdiction of the case on the facts presented by the 
pleadings.”

Memphis dh Charleston Railroad v. Alabama, 107 U. S. 581, 
585, was where an action had been brought by the State of Ala­
bama, for the use of a county of that State, in a court of that 
State, against a railroad corporation whose road passed through 
that State and county, to recover the amount of a county tax
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assessed upon its property ; and the cause was removed into 
the Circuit Court of the United States for the Northern Dis­
trict of Alabama ; and upon motion the cause was remanded 
to the state court upon the ground that the defendant, although 
incorporated in Tennessee also, was a corporation of the State 
of Alabama. On error the judgment of the court below was 
affirmed, and this court, per Mr. Justice Gray, said: “The 
defendant, being a corporation of the State of Alabama, has 
no existence in this State as a legal entity or person, except 
under and by force of its incorporation by this State; and 
although also incorporated in the State of Tennessee, must, as 
to all its doings within' the State of Alabama, be considered a 
citizen of the State of Alabama, which cannot sue or be sued 
by another citizen of Alabama in the courts of the United 
States.”

In this case, Ohio db Mississippi Railroad v. Wheeler, 1 
Black, 286, and Railway Company v. Whitton, 13 Wall. 270, 
were cited. The former has already been noticed, and of the 
latter it may be said, by way of distinguishing it from the 
present case, that while it was held that a citizen of Illinois 
might sue the railroad company in the Circuit Court of Wis­
consin, although the company had been likewise incorporated 
in Illinois, yet the cause of action arose in Wisconsin — nor 
does it appear in the report of that case what was the charac­
ter of the legislation by which the Wisconsin company was 
created, nor was the question now before us there considered. 
It is also observable that in the latter case Ohio db Missis­
sippi Railroad v. Wheeler was cited with approval.

One phase of the subject was before the court in the case of 
the Pennsylvania Co. n. St. Louis dbc. Railroad, 118 U. S. 
290, 295. A suit had been brought in the Circuit Court of 
the United States for the District of Indiana, by the St. Louis, 
Alton, and Terre Haute Railroad Company, alleging that it 
was a corporation organized under the laws of the State of 
Illinois, and a citizen of that State, against the Indianapolis and 
St. Louis company, a corporation organized under the laws of 
the State of Indiana, and a citizen of that State, and against 
other corporations mentioned in the bill as citizens of Indiana,
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or of other States than Illinois. An objection to the jurisdic­
tion was made on the ground that the St. Louis, Alton, and 
Terre Haute Railroad Company was organized under laws of 
both Illinois and Indiana, and was therefore a citizen of the 
latter State. In treating this question this court said, by Mr. 
Justice Miller : “ It does not seem to admit of question that a 
corporation of one State, owning property and doing business 
in another State by permission of the latter, does not become 
a citizen of this State also. And so a corporation of Illinois, 
authorized by its laws to build a railroad across the State from 
the Mississippi River to its eastern boundary, may by permis­
sion of the State of Indiana extend its road a few miles within 
the limits of the latter, or, indeed, through the entire State, 
. . . without thereby becoming a corporation or a citizen 
of the State of Indiana. Nor does it seem to us that an act 
of the legislature conferring upon this corporation of Illinois, 
by its Illinois corporate name, such powers to enable it to use 
and control that part of the road within the State of Indiana 
as have been conferred on it by the State which created it, 
constitutes it a corporation of the State of Indiana. It may 
not be easy in all such cases to distinguish between the purpose 
to create a new corporation which shall owe its existence to 
the law or statute under consideration, and the intent to enable 
the corporation already in existence under laws of another 
State to exercise its functions in the State where it is so 
received. The latter class of laws are common in authorizing 
insurance companies, banking companies and others to do 
business in other States than those which have chartered 
them. To make such a company a corporation of another 
State, the language must imply creation or adoption in such 
form as to confer the power usually exercised over corpora­
tions by the State, or by the legislature, and such allegiance 
as a state corporation owes to its creator. The mere grant of 
privileges or powers to it as an existing corporation, without 
more, does not do this, and does not make it a citizen of the 
State conferring such powers.”

So in Nashua Railroad v. Lowell Railroad, 136 U. S. 356, 
it was held that railroad corporations, created by two or more

VOL. CLXI—36
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States, though joined in their interests, in the operation of 
their roads, in the issue of their stock, and in the division of 
their profits, so as practically to be a single corporation, do 
not lose their identity ; but each has its existence and its 
standing in the courts of the country only by virtue of the 
legislation of the State by which it was created, and the union 
of name, of officers, of business and property does not change 
their distinctive character as separate corporations.

To fully reconcile all the expressions used in these cases 
would be no easy task, but we think the following proposi­
tions may be fairly deduced from them : There is an indisput­
able legal presumption that a state corporation, when sued or 
suing in a Circuit Court of the United States, is composed of 
citizens of the State which created it, and hence such a cor­
poration is itself deemed to come within that provision of the 
Constitution of the United States which confers jurisdiction 
upon the Federal courts in “ controversies between citizens of 
different States.”

It is competent for a railroad corporation organized under 
the laws of one State, when authorized so to do by the con­
sent of the State which created it, to accept authority from 
another State to extend its railroad into such State and to 
receive a grant of powers to own and control, by lease or 
purchase, railroads therein, and to subject itself to such rules 
and regulations as may be prescribed by the second State. 
Such legislation on the part of two or more States is not, in 
the absence of inhibitory legislation by Congress, regarded as 
within the constitutional prohibition of agreements or com­
pacts between States.

Such corporations may be treated by each of the States 
whose legislative grants they accept as domestic corporations.

The presumption that a corporation is composed of citizens 
of the State which created it accompanies such corporation 
when it does business in another State, and it may sue or be 
sued in the Federal courts in such other State as a citizen of 
the State of its original creation.

We are now asked to extend the doctrine of indisputable 
citizenship, so that if a corporation of one State, indisputably
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taken, for the purpose of Federal jurisdiction, to be composed 
of citizens of such State, is authorized by the law of another 
State to do business therein, and to be endowed, for local 
purposes, with all the powers and privileges of a domestic 
corporation, such adopted corporation shall be deemed to be 
composed of citizens of the second State, in such a sense as 
to confer jurisdiction on the Federal courts at the suit of a 
citizen of the State of its original creation.

We are unwilling to sanction such an extension of a doc­
trine which, as heretofore established, went to the very verge 
of judicial power. That doctrine began, as we have seen, in 
the assumption that State corporations were composed of 
citizens of the State which created them ; but such assump­
tion was one of fact, and was the subject of allegation and 
traverse, and thus the jurisdiction of the Federal courts might 
be defeated. Then, after a long contest in this court, it was 
settled that the presumption of citizenship is one of law, not 
to be defeated by allegation or evidence to the contrary. 
There we are content to leave it.

It should be observed that, in the present case, the corpora­
tion defendant was not incorporated as such by the State 
of Arkansas. The legislation of that State was professedly 
dealing with the railroad corporation of other States. The 
constitution of Arkansas provides that “ foreign corporations 
may be authorized to do business in this State under such 
limitations and restrictions as may be prescribed by law,” but 
“ they shall not have power to condemn or appropriate private 
property.”

Section 5 of the act of March 16, 1881, as shown in the 
preliminary statement, provides that “ any railroad company 
incorporated by or under the laws of any other State, and 
having a line of railroad built, or partly built, to or near any 
boundary of this State, and desiring to continue its line of 
railroad into or through this State, or any branch thereof, may, 
for the purpose of acquiring the right to build its line of rail­
road, lease or purchase the property, rights, privileges, lands, 
tenements, immunities and franchises of any railroad com­
pany organized under the laws of this State, which said lease
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or purchase shall carry with it the right of eminent domain 
held and acquired by said company at the time of lease or 
sale, and thereafter hold, use, maintain, build, construct, own 
and operate the said railroad so leased or purchased as fully 
and to the same extent as the company organized under the 
laws of this State might or could have done ; and the rights 
and powers of such company, and its corporate name, may be 
held and used by such foreign railroad company as will best 
subserve its purpose and the building of said line of railroad. 
. . . In all other matters said foreign railroad company 
shall be subject to all the provisions of all acts in relation to 
railroads, the liabilities and forfeitures thereby imposed, and 
may sue and be sued in the same manner as other railroad cor­
porations, and subject to the same service of process, and shall 
keep an office or offices in said State as required by the con­
stitution of this State.”

It was under the provisions of this section that the St. Louis 
and San Francisco Railway Company, in 1882, purchased 
from corporations of Arkansas, the railroad already built by 
them extending from the southern boundary of Missouri to 
Fort Smith in Arkansas. These Arkansas corporations have 
since maintained their separate organizations as corporations 
of that State, but do not operate railroads. It is, therefore, 
obvious that such purchase by the Missouri corporation of the 
railroad and franchises of the Arkansas companies did not 
convert it into an Arkansas corporation. The terms of the 
statute show that it merely granted rights and powers to an 
existing foreign corporation, which was to continue to exist as 
such, subject only to certain conditions — among others that 
of keeping an office in the State, so as to be subject to process 
of the Arkansas courts.

It is true that by the subsequent act of 1889, by the proviso 
to the second section, it was provided that every railroad cor­
poration of any other State, which had theretofore leased or 
purchased any railroad in Arkansas, should, within sixty days 
from the passage of the act, file a certified copy of its articles 
of incorporation or charter with the secretary of state, and 
shall thereupon become a corporation of Arkansas, anything
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in its articles of incorporation or charter to the contrary not­
withstanding ; and it appears that the defendant company did 
accordingly file a copy of its articles of incorporation with the 
secretary of the state. But whatever may be the effect of 
such legislation, in the way of subjecting foreign railroad com­
panies to control and regulation by the local laws of Arkansas, 
we cannot concede that it availed to create an Arkansas cor­
poration out of a foreign corporation in such a sense as to 
make it a citizen of Arkansas within the meaning of the Fed­
eral Constitution so as to subject it as such to a suit by a 
citizen of the State of its origin. In order to bring such an 
artificial body as a corporation within the spirit and letter of 
that Constitution, as construed by the decisions of this court, 
it would be necessary to create it out of natural persons, whose 
citizenship of the State creating it could be imputed to the 
corporation itself. But it is not pretended in the present case 
that natural persons, resident in and citizens of Arkansas, were 
by the legislation in question created a corporation, and that 
therefore the citizenship of the individual corporators is im­
putable to the corporation.

It is further contended, on behalf of the defendant in error, 
the plaintiff below, that, as the plaintiff described herself as a 
citizen of Missouri, and the defendant company as a citizen of 
Arkansas, and as the cause of action, though arising in Mis­
souri, was transitory in its nature, jurisdiction was thus for­
mally conferred upon the Circuit Court of the United States 
for the District of Arkansas, and that the only question left 
for inquiry was whether the defendant company, alleged to 
be a citizen of Arkansas, was legally responsible for the con­
duct of the Missouri company of the same name, and such 
responsibility is supposed to be found in the fact that the rail­
road running through both States was under the common 
management of both companies.

But even if it be admitted that a common management of 
a railroad running through two States, and participation in 
its earnings and losses, by two companies, might make both 
responsible, jointly and severally, for a tortious cause of 
action, and that such cause of action might be maintained
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in the courts of either State, the question of the jurisdiction 
of the Federal court still remains. The defendant was not 
content to leave that question to be decided by the plaintiff’s 
allegations, but pleaded that it was in law a corporation of 
the State of Missouri, and that, therefore, an action could not 
be maintained against it, in the Federal court, by a citizen of 
that State. In other words, the defendant company claimed 
that, while it had voluntarily subjected itself to the laws of 
Arkansas, as interpreted and enforced by the courts of that 
State, it still remained a corporation of the State of Missouri, 
disabled from suing or being sued by a citizen of that State in 
a Federal court, and that such disability was not and could 
not be removed by state legislation.

The result of these views is that we answer the second ques­
tion put to us by the Circuit Court of Appeals in the nega­
tive, and this renders it unnecessary to answer the other 
questions.

Mr. Justice Harlan dissenting.

I am of opinion that this action is one of which the Cir­
cuit Court of the United States for the Western District of 
Arkansas could properly take cognizance, and that the fourth 
question propounded by the Circuit Court of Appeals should 
be answered in the affirmative ; in which case it will become 
unnecessary to answer the other questions.

The statement of the case, to which the certified questions 
are appended, does not distinctly show whether the railway 
company is described, in the complaint or declaration, as a 
corporation of Missouri or as a corporation of Arkansas. But 
I take it that the able judges who joined in the certificate did 
not intend to ask this court whether the court below had juris­
diction of an action brought by a citizen of Missouri against 
a corporation of that State. It must be assumed that the 
defendant company, the St. Louis and San Francisco Railway 
Company, is sued as a corporation of Arkansas.

Is there an Arkansas corporation by the name of the St. 
Louis and San Francisco Railway Company ? The Missouri
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corporation of the same name complied with the Arkansas 
statute of March 13, 1889, by filing in the office of the secre­
tary of State of Arkansas a certified copy of its articles of 
incorporation, and, therefore, if effect be given to the stat­
ute as a valid enactment it became, also, a corporation of 
Arkansas. This is made clear by the last proviso of section two 
of the Arkansas statute declaring: “And provided further, 
that every railroad corporation of any other State which has 
heretofore leased or purchased any railroad in this State shall, 
within sixty days from the passage of this act, file a duly cer­
tified copy of its articles of incorporation or charter with the 
secretary of State of this State, and shall thereupon become a 
corporation of this State, anything in its articles of incorpora­
tion or charter to the contrary notioithstandi/ng, and in all suits 
or proceedings instituted against any such corporation, proc­
ess may be served upon the agent or agents of such corpora­
tion or corporations in this State in the same manner that 
process is authorized by law to be served upon the agents of 
railroad corporations in this State, organized and existing 
under the laws of this State.”

We have, then, two distinct corporations, one being the St. 
Louis and San Francisco Railway Company, a Missouri cor­
poration, the other, the St. Louis and San Francisco Railway 
Company, an Arkansas corporation. If a citizen of Tennessee, 
being a passenger on the St. Louis and San Francisco Rail­
way, as operated in Arkansas, be injured by the negligent 
conduct of those who operated the road in Arkansas, it is 
clear, if the amount in dispute be sufficient, that he could 
sue the St. Louis and San Francisco Railway Company, as a 
corporation organized under the laws of Arkansas, in the 
Federal Circuit Court sitting in that State. The right to 
maintain such suit shows that there is an Arkansas corpora­
tion distinct as to its corporate existence from the Missouri 
corporation of the same name, and having, for purposes of 
suit, a citizenship in Arkansas.

In the particular just mentioned, the present case is not sub­
stantially different from that of Ohio & Mississippi Railroad 
v. Wheeler, 1 Black, 286, 297, 298. The report of that case
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shows that a corporation, by the name of the Ohio and Missis­
sippi Railroad Company, was chartered by the States of Indi­
ana and Ohio. Chief Justice Taney said: “The president 
and directors of the Ohio and Mississippi Railroad Company 
is, therefore, a distinct and separate corporate body in Indi­
ana from the corporate body of the same name in Ohio, and 
they cannot be joined in a suit as one and the same plaintiff, 
nor maintain a suit in that character against a citizen of Ohio 
or Indiana in a Circuit court of the United States.” If the 
present suit had been brought against the St. Louis and San 
Francisco Railway Company, as incorporated both in Mis­
souri and Arkansas, the complaint, under the decision in the 
Wheeler case, would have disclosed, upon its face, a want of 
jurisdiction ; for, one of the defendant corporations, and the 
plaintiff, in such a case, would be citizens of the same State. 
In Hailroad Co. v. Harris, 12 Wall. 65, 82, the court said: 
“ Nor do we see any reason why one State may not make a 
corporation of another State, as there organized and conducted, 
a corporation of its own, quo ad hoc any property within its 
territorial jurisdiction. That this may be done was distinctly 
held in Ohio <& Mississippi Hailroad v. Wheeler, 1 Black, 297.”

The same point arose and was decided in Hailway Com­
pany v. Whitton, 13 Wall. 270. It appears from the report 
of that case, but more distinctly from the original record, 
which I have examined, that the Chicago and Northwestern 
Railway Company was a corporation of Wisconsin, and also 
of Illinois and Michigan, respectively. The plaintiff sued, in 
a court of Wisconsin, as a citizen of Illinois. The defendant 
was the Chicago and Northwestern Railway Company, incor­
porated in Wisconsin. The question was, whether that case 
was removable to the Federal court, sitting in Wisconsin, upon 
the ground of diverse citizenship. That question was decided 
in the affirmative. It was objected that the Chicago and 
Northwestern Railway Company, although a corporation of 
Wisconsin, was also a corporation under the laws of Illinois, 
of which State the plaintiff was a citizen. This court, speak­
ing by Mr. Justice Field, said : “ The answer to this position 
is obvious. In Wisconsin, the laws of Illinois have no opera-
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tion. The defendant is a corporation, and as such a citizen of 
Wisconsin by the laws of that State. It is not there a corpo­
ration or a citizen of any other State. Being there sued it can 
only be brought into court as a citizen of that State, whatever 
its status or citizenship may be elsewhere. Nor is there any­
thing against this view, but, on the contrary, much to support 
it, in the case of the Ohio & Mississippi Railroad v. Wheeler, 
1 Black, 286.” Referring to the decision of the Wheeler case, 
the court held that the Chicago and Northwestern Railway 
Company must be regarded, for all purposes of jurisdiction 
in the Federal courts, as a distinct corporation in each of the 
States of Wisconsin, Illinois, and Michigan.

So, in Hashua Railroad v. Lowell Railroad, 136 U. S. 356, 
373, it was held that a corporation created by the laws of 
Massachusetts, bearing the same name, composed of the same 
stockholders, and designed to accomplish the same purposes 
as a New Hampshire corporation, was not the same corpora­
tion with the one in New Hampshire. The court said : “ Iden­
tity of name, powers and purposes does not create an identity 
of origin or existence, any more than other statutes, alike in 
language, passed by different legislative bodies, can properly 
be said to owe their existence to both. To each statute and 
to the corporation created by it there can be but one legisla­
tive paternity.”

To the same effect are Muller v. Rows, 94 U. S. 444, 447 ; 
Railroad Co. v. Yance, 96 U. S. 450, 453, 457 ; Clark v. Bar­
nard, 108 U. S. 436, 448, 452 ; Barnum v. Blackstone Canal 
Co., 1 Sumner, 46 ; St. Louis, Alton & Terre Haute Railroad 
V. Indianapolis & St. Louis Railroad, 9 Bissell, 144.

I submit, with confidence, that if the defendant company is 
a corporation of Arkansas, and wholly distinct, as a corporate 
body, from the corporation in Missouri of the same name, the 
jurisdiction of the court below to determine the controversy 
between the present parties is not defeated by the fact that 
the Missouri corporation and the plaintiff are both citizens of 
Missouri. If this view be sound, it results that the plaintiff, a 
citizen of Missouri, can invoke the jurisdiction of the United 
States Circuit Court, sitting in Arkansas, to determine a con-
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troversy between her and the St. Louis and San Francisco 
Railway Company, a corporation of Arkansas.

We are here met with the suggestion that the cause of ac­
tion arose in Missouri, and that the injuries, of which the 
plaintiff complains, were committed in Missouri by the Mis­
souri corporation bearing the same name as that of the pres­
ent defendant. But the question still remains whether, in 
view of the relations of the Arkansas corporation to the St. 
Louis and San Francisco Railway in Missouri, the Arkansas 
corporation could be separately sued in the Federal court, sit­
ting in Arkansas. The jurisdiction of the court below existed 
by reason of the diverse citizenship of the parties. If, upon 
the facts disclosed at the trial, the court was of opinion that 
the Arkansas corporation was not liable to the plaintiff upon 
a cause of action arising in Missouri, it would not dismiss the 
action for want of jurisdiction, but would direct the jury to 
return a verdict for the defendant.

Was not the Arkansas corporation liable to the plaintiff, 
albeit the cause of action arose in Missouri ? It appears from 
the record that the road from Monett, Missouri, to Fort Smith, 
Arkansas, is and for many years has been operated as one con­
tinuous line. The entire line is under the joint management 
of the Missouri and Arkansas corporations. In other words, 
the St. Louis and San Francisco Railway Company, as a Mis­
souri corporation, manages the property situated in Missouri, 
and, as an Arkansas corporation, manages the property situ­
ated in Arkansas.

Are not both corporations liable to the plaintiff under the 
authority of Pennsylvania Pailroad v. Jones and Pennsylva­
nia Pailroad v. Stewart, 155 U. S. 333, 345 ? The facts in that 
case were these : The plaintiffs were personally injured by a 
railroad collision between a train of the Virginia Midland 
Railway Company and a train of the Alexandria and Freder­
icksburg Railway Company. The injury occurred near Wash­
ington but in Virginia, on the tracks of the Alexandria and 
Washington Railroad Company. The suit was brought 
against the latter company, which was then in the hands of 
a receiver, as well as against several other companies. One
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of the questions in the case was whether any company was 
liable except the one whose negligence was the immediate 
cause of the injury. This court, speaking by Mr. Justice 
Shiras, said : “ Our views respecting the exceptions urged on 
behalf of the other plaintiffs in error are briefly expressed as 
follows: There was evidence from which the jury might 
properly infer that the railroad between the cities of Alexan­
dria and Washington was managed and controlled for the 
common use of the Baltimore and Potomac Railroad Com­
pany, (owning that portion of the route that lies between 
Washington and the south end of the Long Bridge,) the Alex­
andria and Washington Railroad Company, (owning that por­
tion between the south end of the Long Bridge and St. Asaph’s 
Junction,) and the Alexandria and Fredericksburg Railway 
Company (owning the line between St. Asaph’s Junction and 
Alexandria); that the gross earnings of these companies, de­
rived from this line between Alexandria and Washington, 
including what the Virginia Midland Railway Company paid 
for the privilege of running its trains over these tracks and 
what was received for transportation of mails, went into the 
hands of a common treasurer, and were, by him, after paying 
operating expenses, divided among the three companies, accord­
ing to some rule not very definitely shown, but apparently in 
proportion to the miles of track of each road ; that the oper­
ating and accounting officers of the three companies were the 
same ; that the freight train in question was, at the time of 
the collision, on that portion of the road which belonged to 
the Alexandria and Washington Company ; that the engineer 
and fireman were employés of the Baltimore and Potomac 
Railroad Company ; that the engine was that of the Alexan­
dria and Fredericksburg Railway Company; that the con­
ductor and brakemen were employés of that company ; and 
that the passenger train was in charge of a pilot employed 
and paid by the three companies, in pursuance of an arrange­
ment to that effect.” These facts, the court said, if proved, 
would warrant a finding of joint liability of the three com­
panies to the plaintiff. Consequently, either company can be 
sued. I am unable to perceive why, under the principles of
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that case, the Arkansas corporation is not liable to the plain­
tiff for personal injuries received through the negligence of 
the Missouri corporation. The· two corporations have a com­
mon management and a common treasury, and they unite in 
operating the lines of road, situated in Missouri and Arkan­
sas, as one continuous road.

At first blush, it may seem strange that the plaintiff did 
not sue the Missouri corporation in one of the courts of Mis­
souri. But that cannot affect the jurisdiction of the court 
below, if the defendant is an Arkansas corporation. And 
her right to a judgment cannot be denied, if the Arkansas 
corporation is liable for injuries caused, in Missouri, by the 
negligence of the Missouri corporation. It may be that the 
line in Missouri is covered by mortgages for very large 
amounts, so that a judgment against the Missouri corpora­
tion would be of no real value. That perhaps is the reason 
why the plaintiff brought suit against the Arkansas corpora­
tion. But, as already said, this view is not at all material on 
the present hearing.

To sum up : There is an Arkansas corporation by the name 
of the St. Louis and San Francisco Railway Company ; that 
corporation, being a citizen of Arkansas, can be sued in the 
court below by a citizen of Missouri; the court below has, 
consequently, jurisdiction to determine any controversy be­
tween those parties, citizens of different States (the amount 
in dispute being sufficient) which has been raised by the 
plaintiff’s complaint; the Arkansas corporation, by reason 
of its relation to the Missouri corporation in the operation, 
as one continuous road, of the lines connecting Monett, Mis­
souri, with Fort Smith, Arkansas, is liable for the acts and 
defaults of the Missouri corporation in the management of 
that part of the continuous road which lies in Missouri ; and, 
even if the Arkansas corporation is held, under the evidence, 
not to be liable, the case should not be dismissed for want of 
jurisdiction in the court below, but the jury should be in­
structed to find for the defendant.

For these reasons I am unable to concur in the opinion of
the majority.
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GILDERSLEEVE v. NEW MEXICO MINING COM­
PANY.

appeal from the supreme court of the territory of new 
MEXICO.

No. 89. Argued December 2, 8,1896. —Decided March 16, 1896.

In an appeal from a judgment of a territorial court, with no exceptions to 
rulings of the court on the admission or rejection of testimony this 
court is limited in its review to a determination of the question whether 
the facts found are sufficient to sustain the judgment rendered.

The court bases its conclusion in this case upon the fact that the rec­
ord exhibits such gross laches on the part of complainant, or those 
with whom he is in privity, and upon whose rights his own must de­
pend, as to effectually debar him from a right to the relief which he 
seeks.

The relief sought by appellant in the lower court was to 
have the New Mexico Mining Company, to whom certain 
letters patent were issued by the United States for a Mexican 
mining grant, declared a trustee for his benefit to the extent 
of a one fourth interest in the land covered by said letters 
patent.

The Territorial District Court held that the statute of lim­
itations barred the suit, and therefore dismissed the bill. 
The Supreme Court of the Territory affirmed the decree of 
dismissal, 27 Pac. Rep. 318, holding the plea of the statute 
of limitations good, and also sustained the mining company’s 
contention that Mrs. Ortiz, under whom they claimed, ac­
quired title through a valid mutual will executed by herself 
and her husband in 1841. The cause was then brought to 
this court by appeal. From the findings in the record the 
following facts are extracted :

The property in controversy covered by the United States 
patent embraced a mining grant made by the government of 
Mexico in 1833, to José Francisco Ortiz and Ignacio Cano. 
This grant consisted of a gold mine or vein, and a small ex-
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tent of surface ground, as also commons of pasture and water 
to the extent of four leagues from each of the four cardinal 
points of the mine. Some time prior to the cession of New 
Mexico to the United States, under the treaty of February 2, 
1848, Cano sold and transferred all his interest in the grant 
in question to Ortiz his coöwner. On August 15, 1841, Ortiz 
and his wife executed before a Mexican alcalde and two at­
tending witnesses a mutual will, in which it was provided 
that the survivor should be the universal legatee or heir of 
the other to all the property, both real and personal, of every 
kind whatsoever. Ortiz died before his wife, July 22,1848, 
at Santa Fé, New Mexico, and thereupon Mrs. Ortiz entered 
into the possession of the mine and the enjoyment of the 
privileges connected therewith, and retained this possession 
up to December 20, 1853, when she sold and delivered the 
possession thereof to John Greiner, the deed to whom was 
recorded in the office of the probate clerk of Santa Fé County 
on December 29, 1853. Greiner remained in possession until 
August 19, 1854, when he transferred the property to Elisha 
Whittlesley and six others. Contemporaneous with the exe­
cution of the deed to Whittlesley et als., they and one other 
person executed articles of association under the name of the 
New Mexico Mining Company, and on February 1, 1858, the 
members of the association were incorporated by the legis­
lature of the Territory of New Mexico, under a similar desig­
nation.

On November 8, 1860, Whittlesley et als., as representing 
the New Mexico Mining Company, petitioned the then sur­
veyor general of the Territory to examine their title to said 
grant. That official complied with the request and made a 
favorable report to Congress, which, by an act approved 
March 1, 1861, 12 Stat. 887, c. 66, confirmed the grant, the 
claim being designated as private land claim No. 43. A 
survey of the grant was thereafter made and was completed 
on August 14, 1861, but such survey was not approved by 
the Secretary of the Interior until April 22, 1876. On May 
20, 1876, a patent issued in the name of the New Mexico 
Mining Company, the lands embraced therein being stated to
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contain 69,458.33 acres, less 259 acres in conflict with another 
grant.

In addition to the possession by Mrs. Ortiz, before stated, 
her grantee, Greiner, and his assigns held actual, open, and 
notorious possession of the property in question from the con­
veyance to Greiner in December, 1853, until the commence­
ment of this litigation in 1883. Such possession was held by 
employing an agent or agents to live on the property at the vil­
lage of Dolores, near the said mine, and by making large and 
extensive improvements on the property, in building a large 
stamp mill at Dolores, near said mine, and many other acts, 
open and notorious, indicative of ownership of the property. 
No attempt was ever made by those through whom Gilder­
sleeve claimed to interfere with such possession or enjoyment 
of the property, or to actively assert any right or interest in 
said property, except through a suit brought in 1880 by Bre- 
voort, as hereinafter stated. None of said parties ever inter­
vened in the proceedings instituted before the surveyor general 
looking to the confirmation of the grant to the New Mexico 
Mining Company, nor after the surveyor general’s report to 
Congress was an objection raised to the passage of the act 
confirming the grant, nor, indeed, at any time did the com­
plainant or those under whom he claims object to the mining 
company’s assertion of title to the property, or to the issuance 
of letters patent to the company.

The complainant bases his right to the equitable relief 
prayed for in his bill upon the assertion that the authentic 
mutual will of Ortiz and his wife heretofore referred to was 
void, because not executed with the formalities required by 
law as to the number of witnesses, etc., and that, subsequently, 
Ortiz died intestate, leaving no direct but certain collateral 
heirs, who conveyed in 1873 the interest inherited, by them, 
from Ortiz to one Brevoort, who, in 1880, conveyed an undi­
vided one half interest in the property thus acquired by him 
jointly to appellant and Knaebel. The consideration of the 
last conveyance from Brevoort to Gildersleeve and Knaebel, 
they being attorneys at law, was money advanced and services 
rendered and to be rendered to Brevoort for the maintenance
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of a suit then or about to be instituted to enforce Brevoort’s 
alleged title to the mine.

At the July, 1880, term of a District Court of the Territory, 
Brevoort, through the attorneys in question, filed a bill against 
the New Mexico Mining Company, asserting his equitable title 
to an undivided interest in the land covered by the patent, but 
after the taking of testimony, and the hearing of exceptions, 
upon the report of a master, the court on July 16, 1884, dis­
missed the cause.

At the February term, 1883, of the same court certain 
alleged heirs and legal representatives of Ignacio Cano insti­
tuted suit against the New Mexico Mining Company and 
others, based upon the claim that Cano had never conveyed 
his interest in the mine to Ortiz, and that in consequence he 
was seized at the time of his death of an undivided interest in 
the property. The court, however, sustained the plea of a 
former adjudication based on an action which had been insti­
tuted in 1865 by the same persons or others with whom they 
were in privity, and dismissed the bill. Brevoort was a party 
defendant to this second suit of the Cano claimants. He filed 
a cross-bill denying the rights of the heirs of Cano and setting 
up title in himself to an undivided part of the mine and land 
covered by the patents by virtue of the conveyances aforesaid 
from the collateral heirs of Ortiz, and asked the same relief as 
that prayed for in his former suit. Subsequently, the mining 
company compromised their controversy with Brevoort and 
Knaebel, and Brevoort was dismissed from the cause. There­
upon Gildersleeve intervened and was permitted by the court 
to set up his rights, under the conveyance from Brevoort to 
himself, with the same effect as though he had originally 
been made a defendant. The court, treating the compromise 
between Brevoort and the mining company as inoperative 
against Gildersleeve, by ’ its order allowed Gildersleeve to 
assert his rights, nunc pro tunc, as if they had been advanced 
at the time Brevoort filed his cross-bill.

The issue thus formed between Gildersleeve and the New 
Mexico Mining Company thereupon proceeded as a new ac­
tion, with Gildersleeve as complainant.
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Ill 1880 the mining company transferred the property em­
braced in the letters patent to Stephen B. Elkins and Jerome 
B. Chaffee, but the greater portion of the property was recon­
veyed to the company in 1884.

It is not material, however, to notice the disposition made 
by Chaffee and Elkins of the land not reconveyed by them to 
the mining company.

The issue between Gildersleeve and the mining company, as 
heretofore stated, resulted adversely to complainant in the 
territorial courts.

Mr. Thomas Smith, (with whom was Mr. II. L. Warren on 
the brief,) for appellant.

Mr. Joseph Larocque for appellee.

Mr. Justice White, after stating the case, delivered the 
opinion of the court.

The appeal being from a judgment of a territorial court, 
and no exceptions to rulings of the court on the admission or 
rejection of testimony being presented for our consideration, 
we are limited in our review to a determination of the ques­
tion whether the facts found are sufficient to sustain the judg­
ment rendered. Haws v. Victoria Copper Mining Co.j 160 
U. S. 303, 312.

In the trial court, the controversy between Gildersleeve and 
the mining company was disposed of upon the ground that 
the statute of limitations barred complainant’s right to re­
cover. The Supreme Court of the Territory, however, rested 
lts judgment of affirmance not only upon the bar of the 
statute, but upon the further fact found by it that Ortiz and 
his wife had executed a valid mutual will, by which, upon the 
death of Ortiz, title to the mine in question vested in his 
widow, through whom the mining company claimed.

We shall, however, consider the case in another aspect, and 
shall base our conclusion that the complainant is not entitled 
to relief at the hands of a court of equity upon the fact that

VOL. CLXI—37
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the record exhibits such gross laches on the part of complain­
ant, or those with whom, he is in privity, and upon whose 
rights his own must depend, as to effectually debar him from 
a right to the relief which he seeks.

In Hammond v. Hopkins, 143 U. S. 224, 250, speaking 
through Mr. Chief Justice Fuller, this court said : “ Ño rule 
of law is better settled than that a court of equity will not 
aid a party whose application is destitute of conscience, good 
faith and reasonable diligence, but will discourage stale de­
mands, for the peace of society, by refusing to interfere where 
there have been gross laches in prosecuting rights, or where 
long acquiescence in the assertion of adverse rights has oc­
curred.”

In Galliher v. Cadwell, 145 U. S. 368, 371, speaking through 
Mr. Justice Brewer, it was said of the case then being consid­
ered: “The question of laches turns not simply upon the 
number of years which have elapsed between the accruing 
of her rights, whatever they were, and her assertion of them, 
but also upon the nature and evidence of those rights, the 
changes in value, and other circumstances occurring during 
that lapse of years. The cases are many in which this de­
fence has been invoked and considered. It is true, that by 
reason of their differences of fact no one case becomes an 
exact precedent for another, yet a uniform principle pervades 
them all.”

In Speidel v. Henrici, 120 U. S. 377, 387, the court said, 
speaking through Mr. Justice Gray: “Independently of any 
statute of limitations, courts of equity uniformly decline to 
assist a person who has slept upon his rights and shows no 
excuse for his laches in asserting them. ‘ A court of equity,’ 
said Lord Camden, ‘has always refused its aid to stale de­
mands where the party slept upon his rights, and acquiesced 
for a great length of time. Nothing can call forth this court 
into activity but conscience, good faith and reasonable dili­
gence ; where these are wanting, the court is passive and does 
nothing. Laches and neglect are always discountenanced, 
and, therefore, from the beginning of this jurisdiction, there 
was always a limitation to suits in this court.’ ”
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In Lane & Bodley Co. v. Locke, 150 U. S. 193, and Mackall 
v. Caeilear, 137 U. S. 556, it was declared to be correct doc­
trine that the mere assertion of a claim unaccompanied by 
any act to give effect to it, could not avail to keep alive a 
right which would otherwise be precluded.

With the principles enunciated in these decisions to guide 
us, we proceed to review the pertinent facts showing the con­
duct of the persons in whom complainant contends the title to 
the mine vested upon the death of Ortiz in 1848, by reason of 
the alleged intestacy of the latter.

It is undisputed, if the claim of the collateral heirs of Or­
tiz as to the nullity of the will executed by Ortiz was well 
founded, whatever title Ortiz had to what is now known as 
the Ortiz mine vested in them upon the decease of Ortiz in 
1848, subject to such confirmation by the United States as the 
law required. By article VIII of the treaty of Guadalupe 
Hidalgo of 1846, 9 Stat. 922, 929, this government agreed to 
respect rights of private property in the ceded territory in 
existence at the date of the cession. To carry into effect this 
agreement, Congress passed an act entitled “An act to estab­
lish the office of surveyor general of New Mexico, Kansas and 
Nebraska, to grant donations to actual settlers therein, and 
for other purposes,” which act was approved July 22, 1854. 
10 Stat. 308, c. 103. By section eight of this act it was made 
the duty of the surveyor general, under rules and regulations 
to be established by the Secretary of the Interior, to inquire into 
and report to Congress upon the validity or invalidity of all 
claims to lands within the territory ceded by Mexico which 
had originated before such cession, which report was to be 
laid before Congress for such action thereon as might be 
deemed to be just and proper, with a view to the confirmation 
of bona fide grants. This act has been considered by this 
court. Stoneroad v. Stoneroad, 158 U. S. 240; Astiazaran 
v. Santa Bita Mining Co., 148 U. S. 80, and cases cited in the 
latter case.

The finding of facts does not recapitulate the various steps 
m the proceedings initiated, by the mining company through 
w hittlesley, before the surveyor general under the act of 1854
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to acquire a patent to the mining grant. Knowledge, in the col­
lateral heirs of Ortiz, of the passage of the act in question and 
of their right to file a claim with the surveyor general is, of 
course, to be presumed. It has not been asserted, however, that 
these collateral heirs ever submitted their alleged title to the 
surveyor general for examination, or entered objection to the 
validity of the claim to ownership of the entire grant filed with 
that official by the New Mexico Mining Company. It is also 
not pretended after the surveyor general had reported the en­
tire grant to Congress for confirmation, as belonging to the 
New Mexico Mining Company, that the alleged collateral heirs 
of Ortiz ever in any way presented their pretensions to that 
body, or raised any objection to the confirmation by Congress 
of the grant in the manner and form recommended by the 
surveyor general, and after the grant was confirmed by Con­
gress, in the long interval which elapsed before the issue of 
the patent, (from 1861 to 1876,) there is also no pretence that 
the collateral heirs of Ortiz ever before any administrative 
officer of the government asserted the existence in themselves 
of the rights now advanced by them as the basis for the equi­
table relief which they seek. Indeed, the record shows that 
during twenty-two years, between the passage of the act of 
1854 and the issue of the patent in 1876, the collateral heirs 
remained supinely indifferent to the assertion of their supposed 
title, while during the greater portion of this time the New 
Mexico Mining Company was expending labor and incurring 
the expense connected with the obtaining of the letters patent. 
So, also, these alleged heirs from the date of the death of 
Ortiz permitted Mrs. Ortiz, Greiner, and those holding under 
him, including the mining company, to remain in undisturbed 
possession of the property and to engage in large outlay for 
its development without, so far as appears, even claiming 
rights in themselves, until more than four years had elapsed 
from the final granting of the patent. It is proper also to 
observe that when the first suit was brought in 1880 it was 
commenced, not on behalf of the collateral heirs of Ortiz, but 
was initiated for the benefit of one, who, with full knowledge 
of all the circumstances, acquired the supposed title of such
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collateral heirs, for the purpose of speculating upon the chance 
of wresting from the mining company the title acquired by 
it under the patent, although at that time the laches of the 
collateral heirs, whose rights the suit championed, had effectu­
ally debarred them from invoking the aid of a court of equity 
to relieve them from the results of their own acquiescence 
and neglect.

It is true, as held in Johnson v. Towsley, 13 Wall. 72, that 
where the title to land had passed from the government, and 
the question becomes one of private right, courts may inquire 
whether the party holding the patent should be treated as 
owning it absolutely in his own right or as a trustee for 
another, and, therefore, that courts of equity have the power 
to inquire into and correct mistakes, injustice and wrong. 
But when the aid of a court of equity is invoked in effect to 
annul the confirmation by Congress or to overrule the final 
conclusion of the administrative department as to the person 
entitled to a patent from the United States, the fact that the 
complainant who asks such equitable relief, theretofore pos­
sessed not only ample opportunity to assert his own claim, 
but also abundant occasion to contest the right of the person 
to whom a patent was granted, has completely failed to do 
either, and has been guilty of the grossest and most inexcusa­
ble laches, is necessarily a conclusive reason against the allow­
ance of the relief asked.

When Brevoort acquired his alleged rights, in 1873, the 
New Mexico Mining Company was in possession of the prop­
erty, and Brevoort knew this fact. When on June 30, 1880, 
Brevoort executed the conveyance of an undivided interest to 
Gildersleeve and Knaebel for the consideration of their assist­
ance by advance of money or otherwise in contemplated liti­
gation with the mining company, Brevoort’s grantees knew 
the fact to be that he was not in possession, and that the New 
Mexico Mining Company was in actual possession.

To recapitulate, there was an uninterrupted use and enjoy­
ment by the widow of Ortiz, and those claiming by convey­
ance from her of the property in question, from the death of 
Ortiz in 1848 ; no attempt was ever made to assert rights, if
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any, of the collateral heirs of Ortiz in this property until the 
year 1880. They stood by and witnessed the expenditure of 
large sums of money upon the property and did nothing ex­
hibiting an intention to assert their supposed rights. No at­
tempt was made in the pleading of Gildersleeve to offer any 
explanation of this long continued acquiescence in the rights 
of those in possession of the mine and of the privilege con­
nected therewith. Under such circumstances, we think the 
heirs and those claiming under them are not entitled to equi­
table relief. Finding at the very threshold of the case the 
existence of such laches on the part of complainant as debars 
him from obtaining the equitable relief which he invokes, we 
have not deemed it necessary to express any opinion on the 
other questions presented by the record. The court below in 
the concluding sentences of its opinion aptly conveyed the 
reasons which, apart from a consideration of the other ques­
tions by it considered, demonstrates the entire want of equity 
in the complainant’s case. The expressions to which we refer, 
by O’Brien, C. J., are as follows :

g Ortiz dies in 1848. The widow claims and asserts her 
rights under the will as the absolute owner of all the property 
of which he died possessed ; she disposes of such rights to 
bona fide purchasers ; for nearly forty years before this suit 
was. commenced they occupy, improve and pay taxes on this 
property. Plaintiff’s grantor and those through whom such 
grantor claims title, relatives of the deceased Ortiz, and resid­
ing in the vicinity of the grant, remain silent ; acquiesce by such 
silence in the disposition so made of the property for so long 
a period, while the same is being enhanced in value by the 
capital and labor of honest purchasers or occupants. In fact, 
not a word is heard from any of the kindred in relation to the 
matter until they relinquish for a trifling consideration all 
their interest therein to plaintiff’s grantor.”

The judgment of the Supreme Court of the Territory is 
Affirmed-
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ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOE THE 

DISTRICT OF MINNESOTA.

No. 694. Argued March 6, 9,1896.—Decided March 23,1896.

Under the act of July 12, 1894, c. 132, enacting that “ all criminal proceed­
ings instituted for the trial of offences against the laws of the United 
States arising in the District of Minnesota shall be brought, had and 
prosecuted in the division of said district in which such offences were 
committed,” the court has no jurisdiction of an indictment afterwards 
presented by the grand jury for the district in one division, for an of­
fence committed in another division before the passage of the act, and 
for which no complaint has been made against the defendant ; although 
the witnesses whose names are endorsed upon the indictment were sum­
moned before the grand jury and were in actual attendance upon the 
court before the passage of the act.

At June term, 1894, of the District Court for the District 
of Minnesota, held at Saint Paul in the third division of the 
district, the grand jury for the district presented, on July 20, 
1894, two indictments against George W. Post on section 
5493 of the Devised Statutes for subornation of perjury on 
February 3, 1894, at Duluth in the fifth division.

To each indictment the defendant pleaded not guilty, with 
leave to withdraw his plea at October term, 1894, held at 
Saint Paul, to which the cases were continued. At that 
term, he withdrew his plea; and demurred to each indict­
ment, for want of jurisdiction in the court to take cognizance 
of the matters and things therein set forth, because the 
offences were alleged to have been committed in the fifth 
division of the district, and the indictment was found and 
presented at a term held at Saint Paul, in the district, and 
outside of that division. The demurrer was overruled ; the 
defendant pleaded not guilty to each indictment ; the two 
cases were consolidated by order of the court for trial ; the 
jury returned verdicts of guilty ; the defendant moved in 
arrest of judgment, for want of jurisdiction in the court to
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try him upon the indictments; the motion was overruled; 
and the defendant was sentenced to be imprisoned three years 
in the penitentiary, and to pay a fine of $2000 ; and sued out 
this writ of error.

By stipulation in writing of counsel, it was agreed that 
there should be added to the record, as if in obedience to a 
writ of certiorari for diminution thereof, an order of the Dis­
trict Court, directing the record to be amended by setting 
forth the following facts : The grand jury for the District of 
Minnesota at June term, 1894, was duly empanelled July 5, 
1894, and then entered upon the discharge of its duties for 
the entire District of Minnesota, and was continuously in ses­
sion from that day to and including July 20,1894, and on this 
last day returned these two indictments, and made its final 
report, and was discharged by the court. All the persons 
whose names were endorsed upon the indictments were duly 
summoned in these cases before the grand jury prior to July 
5, 1894, and in obedience to such summons were in actual 
attendance upon the court prior to July 12, 1894.

Mr. James K. Bedingten for plaintiff in error. Mr. S. F. 
White filed a brief for same.

Mr. Assistant Attorney General Dickinson for defendants 
in error.

Me. Justice Gray, after stating the case, delivered the opin­
ion of the court.

By the Revised Statutes, as by the previous act admitting 
the State of Minnesota into the Union, the whole State was 
constituted one judicial district. Act of May 11, 1858, c. 31, 
§ 3 ; 11 Stat. 285 ; Rev. Stat. § 531. By the act of April 26, 
1890, c. 167, which took effect August 1, 1890, the District of 
Minnesota was divided into six divisions for the purpose of 
holding terms of court; the courts for the third division, 
which included Saint Paul, were to be held at Saint Paul on 
the fourth Tuesday in June and the second Tuesday in Jan­
uary, and the courts for the fifth division, which included
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Duluth, were to be held at Duluth on the second Tuesday in 
May and the second Tuesday in October ; a grand jury and 
petit jury might be summoned at each term; and the criminal 
jurisdiction of the court was in no wise restricted to a particu­
lar division. 26 Stat. 72.

But by the act of July 12, 1894, c. 132, entitled “An act 
regulating the procedure in criminal causes in the District of 
Minnesota,” it was enacted, in section 1, that “all criminal 
proceedings instituted for the trial of offences against the laws 
of the United States arising in the District of Minnesota shall 
be brought, had and prosecuted in the division of said district 
in which such offences were committed ; ” and, in section 2, 
that “this act shall take effect upon its passage.” 28 Stat. 
102.

As was said by this court in a recent case, “in all cases 
where life or liberty is affected by its proceedings, the court 
must keep strictly within the limits of the law authorizing it 
to take jurisdiction, and to try the case, and to render judg­
ment. It cannot pass beyond those limits, in any essential 
requirement, in either stage of these proceedings; and its 
authority in those particulars is not to be enlarged by any 
mere inferences from the law, or doubtful construction of its 
terms.” “ It is plain that such court has jurisdiction to render 
a particular judgment, only when the offence charged is within 
the class of offences placed by the law under its jurisdiction ; 
and when, in taking custody of the accused, and in its modes 
of procedure to the determination of the question of his guilt 
or innocence, and in rendering judgment, the court keeps 
within the limitations prescribed by the law, customary or 
statutory. When the court goes out of these limitations, its 
action, to the extent of such excess, is void.” In re Bonner, 
151 U. S. 242, 256, 257.

The act of 1894, now in question, is doubtless to be con­
strued as operating prospectively, and not retrospectively, 
upon the subject legislated upon. That subject, however, is 
not a matter of substantive criminal law, but is one of juris­
diction and procedure only. The act does not create any new 
offence, or make any change in the proof or the punishment
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of an offence already existing. It is but a regulation of pro­
cedure, and of procedure so far only as affects the jurisdiction 
of the court with regard to the different divisions into which 
the district is divided, and in which the court may be held. 
It distributes the jurisdiction among the several divisions by 
requiring the prosecution of offences “ arising in the District 
of Minnesota ” to take place in that division “ in which such 
offences were committed.” It is not limited to offences which 
shall arise after it takes effect, nor does it in terms mention 
offences which have already arisen; but it uses the general 
words “offences arising,” which naturally include both past 
and future offences, as do the words “offences committed;” 
and it is indisputably within the discretion of the legislature, 
when granting, limiting or redistributing jurisdiction, to in­
clude offences committed before the passage of the act. Coole 
v. United States, 138 U. S. 157, 180. The point of time at 
which the act is to apply to a particular case is not the time 
of committing the offence, but the time of instituting the 
proceedings. Treating the direction as operating prospec­
tively only, that “ all criminal proceedings instituted ” “ shall 
be brought, had and prosecuted ” in a particular division, it 
obviously includes all proceedings which shall be, and none 
which have been, instituted. Without regard, therefore, to 
the time of the commission of an offence, all the proceedings 
for its prosecution, if instituted after the act of 1894 took 
effect, must be in the division in which the offence was com­
mitted ; but if instituted before this act took effect, they might 
go on, as under the earlier acts, in any division.

The two cases, principally relied on by the United States, 
of Logan v. United States, 144 U. S. 263, 297, and Caha v. 
United States, 152 U. S. 211, 214, by implication, at least, 
support this conclusion. In Caha’s case, the act of Congress 
expressly reserved the former jurisdiction, not only over pros­
ecutions already commenced, but also over crimes already 
committed. In Logan’s case, the act of Congress, as this 
court observed, “ does not affect the authority of the gran 
jury for the district, sitting at any place at which the court is 
appointed to be held, to present indictments for offences com-
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mit ted anywhere within the district. It only requires the 
trial to be had, and writs and recognizances to be returned, 
in the division in which the offence is committed. The find­
ing of the indictment is no part of the trial.”

Criminal proceedings cannot be said to be brought or insti­
tuted until a formal charge is openly made against the ac­
cused, either by indictment presented or information filed in 
court, or, at the least, by complaint before a magistrate. Vir­
ginia v. Paul, 148 U. S. 107, 119, 121 ; Pex v. Phillips, Russ. 
& Ry. 369 ; Peg in a v. Partner, Leigh & Cave, 459 ; 8. C.Q Cox 
Crim. Cas. 475. The submission of a bill of indictment by the 
attorney for the government to the grand jury, and the exam­
ination of witnesses before them, are both in secret, and are 
no part of the criminal proceedings against the accused, but 
are merely to assist the grand jury in determining whether 
such proceedings shall be commenced; the grand jury may 
ignore the bill, and decline to find any indictment; and it 
cannot be known whether any proceedings will be instituted 
against the accused until an indictment against him is pre­
sented in open court.

In the present case, each indictment, for an offence com­
mitted in the fifth division of the district, having been first 
presented, after the act of 1894 took effect, to the court held 
in the third division, and no complaint having been previously 
made against the defendant, the court had no jurisdiction of 
the case ; and for this reason, without considering the other 
questions argued at the bar, the

Judgment is reversed, and the case remanded with directions 
to set aside the verdicts and to sustain the demurrers to the 
indictments.
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ROUSE v. HORNSBY.

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE EIGHTH CIRCUIT.

No. 706. Submitted March 2,1896. —Decided March 28,1896.

The decrees and judgments of Circuit Courts of Appeal are made final by 
section 6 of the Judiciary Act of March 3, 1891, where the jurisdiction 
of the Circuit Court over the intervenor’s petition, the decree on which 
is appealed from, was referable to its jurisdiction of an equity suit which 
depended wholly upon diverse citizenship.

Motion to dismiss. The case is stated in the opinion.

Mr. Nelson Case for the motion.

Mr. James Hagerman and Mr. T. N. Sedgwick opposing.

Mr. Chief Justice Fuller delivered the opinion of the 
court.

The Mercantile Trust Company, a corporation of New 
York, filed its bill against the Missouri, Kansas and Texas 
Railway Company, a corporation of Kansas, in the Circuit 
Court of the United States for the District of Kansas, for 
the foreclosure of certain mortgages, and Eddy and Cross 
were appointed receivers, upon whose decease Rouse was 
substituted.

Under a general order, to which he refers but which is not 
given in the record, Hornsby filed a petition of intervention 
in that suit seeking damages for injuries inflicted through the 
negligence of the receivers in the operation of the road. To 
this petition the defendants interposed a demurrer upon the 
ground that the petition did not state facts sufficient to con­
stitute a cause of action, which was sustained and the petition 
dismissed, whereupon the case was carried to the Circuit 
Court of Appeals for the Eighth Circuit, the judgment re­
versed and the case remanded. Hornsby v. Eddy, 12 U. S.
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App. 404. Thereupon defendants answered on the merits 
and the intervenor replied. Defendants moved the court for 
a reference to a master, “ which motion,” the record states, 
“ to refer the claim of John E. Hornsby against them as set 
forth in the intervening petition of said Hornsby and the 
issues joined thereon to a master,” was overruled. A jury 
was then empanelled on motion of the intervenor, a trial 
had, and verdict returned, whereupon the court entered an 
order in these words, after setting out the verdict:

“ And thereupon the court doth now approve said verdict 
and order and adjudge that the said intervenor, John E. 
Hornsby, have and recover of and from the said defendants, 
George A. Eddy and Harrison C. Cross, as receivers of the 
property of the Missouri, Kansas and Texas Railway Com­
pany, the sum of fifteen thousand dollars ($15,000.00), to­
gether with interest thereon at the rate of 6 per cent per 
annum from this date, and also all costs herein expended by 
him, amounting to $----- ; and the property of said Missouri,
Kansas and Texas Railway Company which was heretofore in 
the hands of said receivers and over which this court now 
holds jurisdiction shall remain liable for said sum and sums, 
and said receivers are hereby ordered to allow, audit and pay 
said sum and sums into the registry of this court for said 
intervenor, John E. Hornsby; and if said receivers as such 
have not sufficient funds in their possession and under their 
control for that purpose, the property of said railway com­
pany remain liable therefor ; to which orders and judgment 
of the court the said defendants, George A. Eddy and Harri­
son C. Cross, as such receivers, at the time excepted. It is 
further ordered that the said defendants, George A. Eddy and 
Harrison C. Cross, as such receivers, have sixty days from 
this date in which to prepare and present a bill of exceptions 
herein for allowance, and that execution in this case be stayed 
ten days from this date.”

The petition of intervention, the answer, and the various 
orders were all entitled in the case of The Mercantile Trust 
Company of Mew York v. The Missouri, Kansas and Texas 
Railway Company et al. From the final order of the court
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defendants took the case to the Circuit Court of Appeals for 
the Eighth Circuit by writ of error and also by appeal. The 
cause was heard in that court and the order of the court below 
affirmed. 67 Fed. Rep. 219. The Circuit Court of Appeals 
was of opinion that the appeal should be dismissed, and that 
the order below should be affirmed on the writ of error, be­
cause “ the intervening petition set up a cause of action exclu­
sively cognizable at law, and was tried by a jury as such.”

If, as is said, the intervenor, the railroad company and the 
receivers were all citizens of Kansas, and this had been an 
action at law and not a petition of intervention in the equity 
suit, the jurisdiction of the Circuit Court would nevertheless 
have been maintainable on the ground that it was one arising 
under the Constitution and laws of the United States in that 
the receivers were appointed by the Circuit Court and de­
rived their powers from and discharged their duties subject 
to those orders, and the right to sue them as such, without 
leave of the court which appointed them, was conferred by 
section three of the act of March 3,1887, c. 373, 24 Stat. 552. 
Texas and Pacific Pailway Co. v. Cox, 145 U. S. 593 ; Tennes­
see v. Union and Planters1 Bank, 152 U. S. 454.

In Bailway Co. v. Cox, the objection was raised that neither 
of the defendants was an inhabitant of the district in which 
the suit was brought, and it was remarked that if the suit was 
regarded as merely ancillary to the receivership the objection 
was without force, but that, irrespective of that, the immunity 
was a personal privilege which might be waived, and which 
in that case had been waived. In the case before us the 
question in respect of an independent action at law is not 
presented, since this intervention was nothing more than an 
application for the allowance of a claim under the foreclosure 
proceedings and as against the property or fund being admin­
istered by the court. Bouse v. Tetcher, 156 U. S. 47. De­
fendants raised no objection to the determination of the entire 
matter on the intervention, and did not ask that an action at 
law be directed to be brought, and the reference of the ques­
tions of fact to a jury was within the discretion of the court 
and did not change the character of the proceeding.
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The jurisdiction of the Circuit Court over the petition was 
clearly referable to its jurisdiction of the equity »suit, which 
depended wholly upon diverse citizenship, and the case comes 
directly within recent decisions of this court holding that 
under such circumstances the decrees and judgments of the 
Circuit Courts of Appeals are made final by section six of the 
Judiciary Act of March 3, 1891. House v. Letcher, supra; 
Gregory v. Van JEe, 160 U. S. 643 ; Carey v. Houston and 
Texas Hailway Co., 161 U. S. 115. As the final order below 
was affirmed by the Circuit Court of Appeals, we are not 
called upon to entertain jurisdiction simply because that 
affirmance was entered on the writ of error rather than the 
appeal.

Writ of error dismissed.

BROWN υ. WALKER.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 

THE WESTERN DISTRICT OF PENNSYLVANIA.

No. T65. Argued January 23, 1896. —Decided March 23,1896.

The provision in the act of February 11, 1893, c. 83, 27 Stat. 443, “that no 
person shall be excused from attending and testifying or from producing 
books, papers, tariffs, contracts, agreements, and documents before the 
Interstate Commerce Commission, or in obedience to the subpoena of the 
Commission, on the ground or for the reason that the testimony or evi­
dence, documentary or otherwise, required of him may tend to criminate 
him or subject him to a penalty or forfeiture : but no person shall be 
prosecuted or subjected to any penalty or forfeiture for or on account 
of any transaction, matter or thing, concerning which he may testify, or 
produce evidence, documentary or otherwise, before said Commission or 
in obedience to its subpœna, or the subpœna of either of them, or in any 
such case or proceeding,” affords absolute immunity against prosecution, 
Federal or state, for the offence to which the question relates, and de­
prives the witness of his constitutional right to refuse to answer.

This was an appeal from an order of the Circuit Court, 
made upon the return of a writ of habeas corpus, remanding 
the petitioner Brown to the custody of the marshal, the respon­
dent in this case.
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It appeared that the petitioner had been subpoenaed as a 
witness before the grand jury, at a term of the District Court 
for the Western District of Pennsylvania, to testify in relation 
to a charge then under investigation by that body against cer­
tain officers and agents of the Allegheny Valley Railway Com­
pany, for an alleged violation of the Interstate Commerce Act. 
Brown, the appellant, appeared for examination, in response to 
the subpoena, and was sworn. After testifying that he was 
auditor of the railway company, and that it wet his duty to 
audit the accounts of the various officers of the company, as 
well as the accounts of the freight department of such company 
during the years 1894 and 1895, he was asked the question :

“Do you know whether or not the Allegheny Valley Rail­
way Company transported for the Union Coal Company, dur­
ing the months of July, August and September, 1894, coal 
from any point on the Low Grade division of said railroad 
company to Buffalo at a less rate than the established rates 
in force between the terminal points at the time of such 
transportation ? ”

To this question he answered :
“ That question, with all respect to the grand jury and your­

self, I must decline to answer for the reason that my answer 
would tend to accuse and incriminate myself.”

lie was then asked :
“Do you know whether the Allegheny Valley Railway 

Company during the year 1894, paid to the Union Coal Com­
pany any rebate, refund or commission on coal transported by 
said railroad company from points on its Low Grade division 
to Buffalo, whereby the Union Coal Company obtained a 
transportation of such coal between the said terminal points 
at a less rate than the open tariff rate or the rate established 
by said company? If you have such knowledge, state the 
amount of such rebates or drawbacks or commissions paid, to 
whom paid, the date of the same, and on what shipments; 
and state fully all the particulars within your knowledge 
relating to such transaction or transactions.”

Answer. “ That question I must also decline to answer for 
the reason already given.”
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The grand jury reported these questions and answers to the 
court, and prayed for such order as to the court might seem 
meet and proper. Upon the presentation of this report, 
Brown was ordered to appear and show cause why he should 
not answer the said questions or be adjudged in contempt; 
and upon the hearing of the rule to show cause, it was found 
that his excuses were insufficient, and he was directed to 
appear and answer the questions, which he declined to do. 
Whereupon he was adjudged to be in contempt and ordered 
to pay a fine of five dollars, and to be taken into custody 
until he should have answered the questions.

He thereupon petitioned the Circuit Court for a writ of 
habeas corpus, stating in his petition the substance of the above 
facts. The writ was issued, petitioner was produced in court, 
the hearing was had, and on the eleventh day of September, 
1895, it was ordered that the petition be dismissed, the writ 
of habeas corpus discharged, and the petitioner remanded to 
the Custody of the marshal. TO Fed. Rep. 46.

From that judgment Brown appealed to this court.

Mr. James C. Carter for appellant.

Mr. George F. Edmunds for appellee.

Me. Justice Brown, after stating the case, delivered the 
opinion of the court.

This case involves an alleged incompatibility between that 
clause of the Fifth Amendment to the Constitution, which 
declares that no person “ shall be compelled in any criminal 
case to be a witness against himself,” and the act of Congress 
of February 11, 1893, c. 83, 27 Stat. 443, which enacts that 
“ no person shall be excused from attending and testifying or 
from producing books, papers, tariffs, contracts, agreements 
and documents before the Interstate Commerce Commission, 
or in obedience to the subpoena of the Commission, . . . 
on the ground or for the reason that the testimony or evi­
dence, documentary or otherwise, required of him, may tend 
to criminate him or subject him to a penalty or forfeiture.

VOL. CLXI—38
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But no person shall be prosecuted or subjected to any penalty 
or forfeiture for or on account of any transaction, matter or 
thing, concerning which he may testify, or produce evidence, 
documentary or otherwise, before said Commission, or in 
obedience to its subpoena, or the subpoena of either of them, 
or in any such case or proceeding.”

The act is supposed to have been passed in view of the 
opinion of this court in Counselman v. Hitchcock, 142 U. S. 
547, to the effect that section 860 of the Revised Statutes, 
providing that no evidence given by a witness shall be used 
against him, his property or estate, in any manner, in any 
court of the United States, in any criminal proceeding, did 
not afford that complete protection to the witness which the 
amendment was intended to guarantee. The gist of that 
decision is contained in the following extracts from the opin­
ion of Mr. Justice Blatchford, (pp. 564, 585,) referring to sec­
tion 860 : “ It could not, and would not, prevent the use of 
his testimony to search out other testimony to be used in evi­
dence against him or his property, in a criminal proceeding 
in such court. It could not prevent the obtaining and the use 
of witnesses and evidence which should be attributable directly 
to the testimony he might give under compulsion, and on which 
he might be convicted, when otherwise, and if he had refused 
to answer, he could not possibly have been convicted.” And 
again: “We are clearly of opinion that no statute which 
leaves the party or witness subject to prosecution, after he 
answers the criminating question put to him, can have the 
effect of supplanting the privilege conferred by the Constitu­
tion of the United States. Section 860 of the Revised Statutes 
does not supply a complete protection from all the perils 
against which the constitutional prohibition was designed to 
guard, and is not a full substitute for that prohibition. In 
view of the constitutional provision, a statutory enactment, 
to be valid, must afford absolute immunity against future 
prosecutions for the offence to which the question relates.”

The inference from this language is that, if the statute 
does afford such immunity against future prosecution, the 
witness will be compellable to testify. So also in Emery's
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case, 107 Mass. 172, 185, and in Cullen v. Commonwealth, 24 
Gratt. 624, upon which much reliance was placed in Counsel­
man v. Hitchcock, it was intimated that the witness might be 
required to forego an appeal to the protection of the funda­
mental law, if he were first secured from future liability and 
exposure to be prejudiced, in any criminal proceeding against 
him, as fully and extensively as he would be secured by avail­
ing himself of the privilege accorded by the Constitution. To 
meet this construction of the constitutional provision, the act 
in question was passed, exempting the witness from any prose­
cution on account of any transaction to which he may testify. 
The case before us is whether this sufficiently satisfies the 
constitutional guaranty of protection.

The clause of the Constitution in question is obviously sus­
ceptible of two interpretations. If it be construed literally, 
as authorizing the witness to refuse to disclose any fact which 
might tend to incriminate, disgrace or expose him to unfavor­
able comments, then as he must necessarily to a large extent 
determine upon his own conscience and responsibility whether 
his answer to the proposed question will have that tendency, 
1 Burr’s Trial, 244 ; Fisher v. Ronalds, 12 C. B. 762 ; Reynell 
v. Sprye, 1 De Gex, McN. & G. 656 ; Adams v. Lloyd, 3 H. & 
N. 351 ; Merluzzi v. Gleeson, 59 Maryland, 214 ; Funn v. Funn, 
4 De Gex, J. & S. 316 ; Ex parte Reynolds, 20 Ch. Div. 294 ; 
Ex parte Schofield, 6 Ch. Div. 230, the practical result would 
be, that no one could be compelled to testify to a material 
fact in a criminal case, unless he chose to do so, or unless it 
was entirely clear that the privilege was. not set up in good 
faith. If, upon the other hand, the object of the provision be 
to secure the witness against a criminal prosecution, which 
might be aided directly or indirectly by his disclosure, then, 
if no such prosecution be possible — in other words, if his tes­
timony operate as a complete pardon for the offence to which 
it relates — a statute absolutely securing to him such immu­
nity from prosecution would satisfy the demands of the clause 
in question.

Our attention has been called to but few cases wherein this 
provision, which is found with slight variation in the constitu-
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tion of every State, has been construed in connection with á 
statute similar to the one before us, as the decisions have usu­
ally turned upon the validity of statutes providing, as did sec­
tion 860, that the testimony given by such witness should 
never be used against him in any criminal prosecution. It 
can only be said in general that the clause should be con­
strued, as it was doubtless designed, to effect a practical and 
beneficent purpose — not necessarily to protect witnesses 
against every possible detriment which might happen to 
them from their testimony, nor to unduly impede, hinder or 
obstruct the administration of criminal justice. That the 
statute should be upheld, if it can be construed in harmony 
with the fundamental law, will be admitted. Instead of seek­
ing for excuses for holding acts of the legislative power to be 
void by reason of their conflict with the Constitution, or with 
certain supposed fundamental principles of civil liberty, the 
effort should be to reconcile them if possible, and not to hold 
the law invalid unless, as was observed by Mr. Chief Justice 
Marshall, in Fletcher v. Peck, 6 Cranch, 87, 128, “the opposi­
tion between the Constitution and the law be such that the 
judge feels a clear and strong conviction of their incompati­
bility with each other.”

The maxim nemo tenetur seipsum accusare had its origin in 
a protest against the inquisitorial and manifestly unjust meth­
ods of interrogating accused persons, which has long obtained 
in the continental system, and, until the expulsion of the Stu­
arts from the British throne in 1688, and the erection of addi­
tional barriers for the protection of the people against the 
exercise of arbitrary power, was not uncommon even in Eng­
land. While the admissions or confessions of the prisoner, 
when voluntarily and freely made, have always ranked high 
in the scale of incriminating evidence, if an accused person be 
asked to explain his apparent connection with a crime under 
investigation, the ease with which the questions put to him 
may assume an inquisitorial character, the temptation to press 
the witness unduly, to browbeat him if he be timid or reluctant, 
to push him into a corner, and to entrap him into fatal contra­
dictions, which is so painfully evident in many of the earlier
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state trials, notably in those of Sir Nicholas Throckmorton, 
and Udal, the Puritan minister, made the system so odious as 
to give rise to a demand for its total abolition. The change 
in the English criminal procedure in that particular seems to 
be founded upon no statute and no judicial opinion, but upon 
a general and silent acquiescence of the courts in a popular 
demand. But, however adopted, it has become firmly em­
bedded in English, as well as in American jurisprudence. So 
deeply did the iniquities of the ancient system impress them­
selves upon the minds of the American colonists that the 
States, with one accord, made a denial of the right to ques­
tion an accused person a part of their fundamental law, so 
that a maxim, which in England was a mere rule of evidence, 
became clothed in this country with the impregnability of a 
constitutional enactment.

Stringent as the general rule is, however, certain classes of 
cases have always been treated as not falling within the rea­
son of the rule, and, therefore, constituting apparent excep­
tions. When examined, these cases will all be found to be 
based upon the idea that, if the testimony sought cannot 
possibly be used as a basis for, or in aid of, a criminal prose­
cution against the witness, the rule ceases to apply, its object 
being to protect the witness -himself and no one else — much 
less that it shall be made use of as a pretext for securing 
immunity to others.

1. Thus, if the witness himself elects to waive his privilege, 
as he may doubtless do, since the privilege is for his protec­
tion and not for that of other parties, and discloses his crimi­
nal connections, he is not permitted to stop, but must go 
on and make a full disclosure. 1 Greenl. Ev. § 451 ; Dixon 
v. Vale, 1 C. & P. 278 ; Fast v. Chapman, 2 C. & P. 570 ; 
ä C. Μ. & Μ. 46 ; State v. K-------- , 4 N. H. 562 ; Low v. 
Mitchell, 18 Maine, 372; Cohum v. Odell, 10 Post. (N. H.) 
540 ; Norfolk v. Gaylord, 28 Connecticut, 309 ; Austin v. 
Poiner, 1 Sim. 348; Commonwealth v. Pratt, 126 Mass. 462; 
Chamberlain v. Willson, 12 Vermont, 491 ; Lockett v. State, 63 
Alabama, 5 ; People n. Freshour, 55 California, 375.

So, under modern statutes permitting accused persons to
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take the stand in their own behalf, they may be subjected to 
cross-examination upon their statements. State v. Wentworth 
65 Maine, 234 ; State v. Witham, 72 Maine, 531 ; State v. Ober, 
52 N. H. 492; Commonwealth v. Conner, 97 Mass. 587; 
Commonwealth v. Morgan, 107 Mass. 199; Commonwealth 
v. Mullen, 97 Mass. 545 ; Connors v. People, 50 N. Y. 240 · 
People v. Casey, 72 N. Y. 393.

2. For the same reason if a prosecution for a crime, con- 
^θ o winch the "witness is interrogated, is barred by the 
statute of limitations, he is compellable to answer. Park­
hurst v. Lowten, 1 Merivale, 391, 400 ; Calhoun v. Thompson, 
56 Alabama, 166; Mahanke v. Cleland, 76 Iowa, 401; Wel­
don v. Burch, 12 Illinois, 374 ; United States v. Smith, 4 Day, 
121 ; Close v. Olney, 1 Denio, 319 ; People v. Mather, 4 Wend. 
229, 252-255 ; Williams v. Barrington, 11 Cox Ch. R. 202 ; 
Davis v. Reid, 5 Sim. 443; Floyd v. State, 7 Tex. 215; 
Maloney v. Dows, 2 Hilt. 247; Wolfe n. Goulard, 15 Abb. 
Pr. 336.

3. If the answer of the witness may have a tendency to 
disgrace him or bring him into disrepute, and the proposed 
evidence be material to the issue on trial, the great weight of 
authority is that he may be compelled to answer, although, 
if the answer can have no effect upon the case, except so far 
as to impair the credibility of the witness, he may fall back 
upon his privilege. 1 Greenl. on Ev. §§ 454 and 455 ; People v. 
Mather, 4 Wend. 229 ; Lohman v. People, 1 N. Y. 379 ; Com­
monwealth v. Roberts, Brightly, 109 ; Weldon n. Burch, 12 Illi­
nois, 374; Cundell v. Pratt, Moody & Malkin, 108; Ex parte 
Rowe, 7 California, 184. But even in the latter case, if the 
answer of the witness will not directly show his infamy, but 
only tend to disgrace him, he is bound to answer. 1 Greenl. 
on Ev. § 456. The cases of Respublica v. Gibbs, 3 Yeates, 429, 
and Lessee of Galbreath v. Eichelberger, 3 Yeates, 515, to the 
contrary, are opposed to the weight of authority.

The extent to which the witness is compelled to answer 
such questions as do not fix upon him a criminal culpability 
is within the control of the legislature. State v. Rowell, 58
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4. It is almost a necessary corollary of the above proposi­
tions that, if the witness has already received a pardon, he 
cannot longer set up his privilege, since he stands with respect 
to such offence as if it had never been committed. Roberts v. 
Allait, Moody & Malkin, 192, overruling Rexv. Reading, 1 How. 
St. Tr. 259, 296, and Rex v. Earl of Shaftsbury, 8 How. St. 
Tr. 817 ; Queen v. Royes, 1 B. & S. 311, 321. In the latter case 
it was suggested, in answer to the production by the Solicitor 
General of a pardon of the witness under the Great Seal, that 
by statute, no such pardon under the Great Seal was pleada­
ble to an impeachment by the Commons in Parliament, and it 
was insisted that this was a sufficient reason for holding that 
the privilege of the witness still existed, upon the ground that, 
though protected by the pardon against every other form of 
prosecution, the witness might possibly be subjected to parlia­
mentary impeachment. It was also contended in that case, 
as it is in the one under consideration, “ that a bare possibility 
of legal peril was sufficient to entitle a witness to protection. 
Nay, further, that the witness was the sole judge as to whether 
his evidence would bring him into the danger of the law ; and 
that the statement of his belief to that effect, if not mani­
festly made mala fide, would be received as conclusive.” It 
was held, however, by Lord Chief Justice Cockburn that “to 
entitle a party called as a witness to the privilege of silence, 
the court must see, from the circumstances of the case and 
the nature of the evidence which the witness is called to give, 
that there is reasonable ground to apprehend danger to the 
witness from his being compelled to answer,” although “if 
the fact of the witness being in danger be once made to 
appear, great latitude should be allowed to him in judging 
for himself of the effect of any particular question.”

“ Further than this,” said the Chief Justice, “ we are of 
opinion that the danger to be apprehended must be real and 
appreciable, with reference to the ordinary operation of law 
in the ordinary course of things, — not a danger of an imagi­
nary and unsubstantial character, having reference to some 
extraordinary and barely possible contingency, so improbable 
that no reasonable man would suffer it to influence his con-
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duct We think that a merely remote· and naked possibility, 
out of the ordinary course of the law and such as no reason­
able man would be affected by, should not be suffered to ob­
struct the administration of justice. The object of the law is 
to afford to a party, called upon to give evidence in a proceed­
ing inter alios, protection against being brought by means of 
his own evidence within the penalties of the law. But it 
would be to convert a salutary protection into a means of 
abuse if it were to be held that a mere imaginary possibility 
of danger, however remote and improbable, was sufficient to 
justify the withholding of evidence essential to the ends of 
justice.”

All of the cases above cited proceed upon the idea that the 
prohibition against his being compelled to testify against 
himself presupposes a legal detriment to the witness arising 
from the exposure. As the object of the first eight amend­
ments to the Constitution was to incorporate into the funda­
mental law of the land certain principles of natural justice 
which had become permanently fixed in the jurisprudence of 
the mother country, the construction given to those principles 
by the English courts is cogent evidence of what they were 
designed to secure and of the limitations that should be put 
upon them. This is but another application of the familiar 
rule that where one State adopts the laws of another, it is 
also presumed to adopt the known and settled construction 
of those laws by the courts of the State from which they are 
taken. Cathcart v. Dobinson, 5 Pet. 264, 280 ; McDonald v. 
Hovey, 110 U. S. 619.

The danger of extending the principle announced in Coun­
selman N. Hitchcock is that the privilege may be put forward 
for a sentimental reason, or for a purely fanciful protection of 
the witness against an imaginary danger, and for the real 
purpose of securing immunity to some third person, who is 
interested in concealing the facts to which he would testify. 
Every good citizen is bound to aid in the enforcement of the 
law, and has no right to permit himself, under the pretext of 
shielding his own good name, to be made the tool of others, 
who are desirous of seeking shelter behind his privilege.
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The act of Congress in question securing to witnesses 
immunity from prosecution is virtually an act of general 
amnesty, and belongs to a class of legislation which is not 
uncommon either in England, (2 Taylor on Evidence, § 1455, 
where a large number of similar acts are collated,) or in 
this country. Although the Constitution vests in the Presi­
dent “power to grant reprieves and pardons for offences 
against the United States, except in cases of impeachment,” 
this power has never been held to take from Congress the 
power to pass acts of general amnesty, and is ordinarily exer­
cised only in cases of individuals after conviction, although, 
as was said by this court in Ex parte Garland, 4 Wall. 333, 
380, “ it extends to every offence known to the law, and may 
be exercised at any time after its commission, either before 
legal proceedings are taken, or during their pendency, or 
after conviction and judgment.”

In the case of The Taura, 114 U. S. 411, objection was 
made that a remission by the Secretary of the Treasury, 
under Rev. Stat. § 4294, of penalties incurred by a steam ves­
sel for taking on board an unlawful number of passengers, 
was ineffectual to destroy liability by reason of the fact that 
it involved an exercise of the pardoning power. It was held 
that, in view of the practice in reference to remissions by the 
Secretary of the Treasury and other officers, which had been 
sanctioned by statute and acquiesced in for nearly a century, 
the power vested in the President was not exclusive in the 
sense that no other officer could remit forfeitures or penalties 
incurred for the violation of the laws of the United States — 
citing United States v. Morris, 10 Wheat. 246.

The distinction between amnesty and pardon is of no 
practical importance. It is said in Enote v. United States, 
95 U. S. 149, 152, “the Constitution does not use the word 
‘amnesty,’ and, except that the term is generally applied 
where pardon is extended to whole classes or communities, 
instead of individuals, the distinction between them is one 
rather of philological interest than of legal importance.” 
Amnesty is defined by the lexicographers to be an act of the 
sovereign power granting oblivion, or a general pardon for a
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past offence, and is rarely, if ever, exercised in favor of single 
individuals, and is usually exerted in behalf of certain classes 
of persons, who are subject to trial, but have not yet been 
convicted.

While the decisions of the English courts construing such 
acts are of little value here, in view of the omnipotence of 
Parliament, such decisions as have been made under similar 
acts in this country are, with one or two exceptions, we 
believe, unanimous in favor of their constitutionality.

Thus in State v. Nowell, 58 N. H. 314, a statute which pro­
vided that a clerk, servant or agent should not be excused 
from testifying against his principal, and that he should not 
thereafter be prosecuted for any offence disclosed by him, was 
held to have deprived him of his privilege of silence. In 
delivering the opinion, the court observed “ that the legislat­
ure, having undertaken to obtain the testimony of the wit­
ness without depriving him of his constitutional privilege of 
protection, must relieve him from all liabilities on account of 
the matters which he is compelled to disclose ; otherwise, the 
statute would be ineffectual. He is to be secured against all 
liability to future prosecution as effectually as if he were 
wholly innocent. This would not be accomplished if he were 
left liable to prosecution criminally for any matter in respect 
to which he may be required to testify. . . . The condi­
tional exemption becomes absolute when the witness testifies, 
and, being no longer liable to prosecution, he is not com­
pelled, by testifying, to accuse or furnish evidence against 
himself. . . . The constitutional privilege of the witness 
protects, not another person against whom the witness testi­
fies, but the witness himself. The legal protection of the 
witness against prosecution for crime disclosed by him is, in 
law, equivalent to his legal innocence of the crime disclosed. 
. . . The witness, regarded in law as innocent if prosecuted 
for a crime which he has been compelled by the statute to dis­
close, will stand as well as other innocent persons, and it was 
not the design of the common law maxim, affirmed by the bill 
of rights, that he should stand any better.”

In Kendrick v. The Commonwealth, 78 Virginia, 490, a
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statute secured to a witness called to testify concerning unlaw­
ful gaming, immunity against prosecution for any offence com­
mitted by him at the time and place indicated, and it was held 
that, as it gave to the witness full indemnity and assurance 
against any liability to prosecution, it was his duty to testify, 
notwithstanding that his answer might have a tendency to 
disgrace him.

The same construction was given to a similar statute of 
Texas in Floyd v. State, 7 Texas, 215, though the opinion is 
brief and does little more than state the conclusions of the 
court.

In the recent case qI Fx parte Cohen, 104 California, 524, 
one Steinberger was charged, under a statute of California, 
with allowing Cohen to be registered as a voter, knowing 
that he was not entitled to registration. Cohen, being called 
as a witness, was asked certain questions with regard to the 
charge, and set up his privilege. The election law of Cali­
fornia provided not only that the testimony given should not 
be used in any prosecution against the witness, but that he 
should not thereafter be liable to indictment, information or 
prosecution for the offence with reference to which his testi­
mony was given. The court held that it was only when his 
evidence might tend to establish an offence, for which he 
might be punished under the laws of the State, that a person 
is a witness “ against himself ” in a criminal case, and the fact 
that, in a proceeding in which he is not the defendant, his 
testimony might tend to show that he had violated the laws 
of the State, was not sufficient to entitle him to claim this 
protection of the Constitution, unless he is at the same time 
liable to prosecution and punishment for such crime.

“If,” said the court, “at the time of the transactions, 
respecting which his testimony is sought, the acts themselves 
did not constitute an offence ; or if, at the time of giving the 
testimony, the acts are no longer punishable; if the statute 
creating the offence has been repealed ; if the witness has been 
tried for the offence and acquitted, or, if convicted, has satis­
fied the sentence of the law ; if the offence is barred by the 
statute of limitations, and there is no pending prosecution
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against the witness — he cannot claim any privilege under 
this provision of the Constitution, since his testimony could 
not be used against him in any criminal case against himself, 
and consequently he is not compelled to be a witness ‘ against 
himself.’ Equally is he deprived of claiming this exemption 
from giving evidence, if the legislature has declared that he 
shall not be prosecuted or punished for any offence of which 
he gives evidence. Any evidence that he may give under such 
a statutory direction will not be ‘ against himself,’ for the rea­
son that, by the very act of giving the evidence, he becomes 
exempted from any prosecution or punishment for the offence 
respecting which his evidence is given. In such a case he is 
not compelled to give evidence which may be used against him­
self in any criminal case, for the reason that the legislature 
has declared that there can be no criminal case against him 
which the evidence which he gives may tend to establish.”

In Hirsch v. State, 67 Tennessee, 89, the same construction 
was given to a similar statute in Tennessee, which exempted 
witnesses from prosecution for offences as to which they had 
given testimony before the grand jury, the court holding that 
this was “an abrogation of the offence;” that the witness 
could neither be accused by another, nor could he accuse him­
self, and therefore he could not criminate himself by such testi­
mony. It is but just to say, however, that in Warner v. State, 
81 Tennessee, 52, the same statute was construed as merely 
offering a reward to a witness for waiving his constitutional 
privilege, and not as compelling him to answer. But, for the 
reasons already given, we think that the witness cannot prop­
erly be said to give evidence against himself, unless such evi­
dence may in some proceeding be used against him, or unless 
he may be subjected to a prosecution for the transaction con­
cerning which he testifies. In each of the last two cases there 
were dissenting opinions.

In Frazee v. State, 58 Indiana, 8, a section of the criminal 
code of Indiana compelling a witness to testify against another 
for gaming, and providing that he should not be liable to indict­
ment or punishment in such case, was enforced, though its con­
stitutionality was not considered at length.
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Finally, in People v. Sharp, 107 N. Y. 427, a section of the 
penal code declared that any person offending against certain 
provisions of the code relating to bribery might be compelled 
to testify, but that the person testifying to the giving of a 
bribe, which has been accepted, shall not thereafter be liable 
to indictment, prosecution or punishment for that bribery. 
This statute was held not to be violative of the constitutional 
provision that no person shall be compelled in any criminal 
case to be a witness against himself. Counsel in that case 
seem to have pursued much the same line of argument that 
was made in the case under consideration, claiming that the 
statutory protection did not go far enough ; that the indem­
nity that it offered to the witness was partial and not com­
plete ; that while it might save him from the penitentiary by 
excluding his evidence, it did not prevent the infamy and 
disgrace of its exposure. But that, said the court, quoting 
from People v. Kelly, 24 N. Y. 74, 83, “ is the misfortune of 
his condition, and not any want of humanity in the law.”

It is entirely true that the statute does not purport, nor is it 
possible for any statute, to shield the witness from the per­
sonal disgrace or opprobrium attaching to the exposure of his 
crime ; but, as we have already observed, the authorities are 
numerous and very nearly uniform to the effect that, if the 
proposed testimony is material to the issue on trial, the fact 
that the testimony may tend to degrade the witness in public 
estimation does not exempt him from the duty of disclosure. 
A person who commits a criminal act is bound to contemplate 
the consequences of exposure to his good name and reputa­
tion, and ought not to call upon the courts to protect that 
which he has himself esteemed to be of such little value. The 
safety and welfare of an entire community should not be put 
into the scale against the reputation of a self-confessed crimi­
nal, who ought not, either in justice or in good morals, to 
refuse to disclose that which may be of great public utility, 
in order that his neighbors may think well of him. The 
design of the constitutional privilege is not to aid the wit­
ness in vindicating his character, but to protect him against 
being compelled to furnish evidence to convict him of a crimi-
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nal charge. If he secure legal immunity from prosecution 
the possible impairment of his good name is a penalty which 
it is reasonable he should be compelled to pay for the common 
good. If it be once conceded that the fact that his testimony 
may tend to bring the witness into disrepute, though not to 
incriminate him, does not entitle him to the privilege of 
silence, it necessarily follows that if it also tends to incrimi­
nate, but at the same time operates as a pardon for the offence, 
the fact that the disgrace remains no more entitles, him to 
immunity in this case than in the other.

It is argued in this connection that, while the witness is 
granted immunity from prosecution by the Federal govern­
ment, he does not obtain such immunity against prosecution 
in the state courts. We are unable to appreciate the force 
of this suggestion. It is true that the Constitution does not 
operate upon a witness testifying in the state courts, since we 
have held that the first eight amendments are limitations only 
upon the powers of Congress and the Federal courts, and are 
not applicable to the several States, except so far as the Four­
teenth Amendment may have made them applicable. Barron 
v. Baltimore, 7 Pet. 243 ; Fox v. Ohio, 5 How. 410 ; Withers 
v. Buckley, 20 How.· 84 ; Twitchell v. Commonwealth, 7 Wall. 
321 ; Presser v. Illinois, 116 U. S. 252.

There is no such restriction, however, upon the applica­
bility of Federal statutes. The Sixth Article of the Constitu­
tion declares that “ This Constitution, and the Laws of the 
United States which shall be made in Pursuance thereof; and 
all Treaties made, or which shall be made, under the author­
ity of the United States, shall be the supreme Law of the 
Land ; and the Judges in every State shall be bound thereby, 
anything in the Constitution or Laws of any State to the Con­
trary notwithstanding.”

The language of this article is so direct and explicit, that 
but few cases have arisen where this court has been called 
upon to interpret it, or to determine its applicability to state 
courts. But, in the case of Stewart v. Kahn, 11 Wall. 493, 
505, the question arose whether a debt contracted by a citi­
zen of New Orleans, prior to the breaking out of the rebellion,
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was subject in a state court to the statute of limitations passed 
by Congress June 11,1864, declaring that as to actions which 
should accrue during the existence of the rebellion, against 
persons who could not be served with process by reason of 
the war, the time when such persons were beyond the reach 
of judicial process should not be taken or deemed to be any 
part of the time limited by law for the commencement of such 
actions. The court held unanimously that the debt was sub­
ject to this act, and in delivering the opinion of the court Mr. 
Justice Swayne said: “But it has been insisted that the act 
of 1864 was intended to be administered only in the Federal 
courts, and that it has no application to cases pending in the 
courts of the State. The language is general. There is 
nothing in it which requires or will warrant so narrow a con­
struction. It lays down a rule as to the subject, and has no 
reference to the tribunals by which it is to be applied. A 
different interpretation would defeat, to a large extent, the 
object of its enactment. . . . The judicial anomaly would 
be presented of one rule of property in the Federal courts and 
another, and a dififerent one, in the courts of the States, and 
debts could be recovered in the former which would be barred 
in the latter.” This case was affirmed in United States v. 
Wiley, 11 Wall. 508; and in Mayfield v. Richards, 115 U. S. 
137. See also Mitchell v. Clark, 110 U. S. 633. The same 
principle has also been applied in a number of cases turning 
upon the efifect to be given to treaties in actions arising in 
the state courts. Foster v. Neilson, 2 Pet. 253 ; The Cherokee 
Tobacco, 11 Wall. 616 ; The Head Money cases, 112 U. S. 580. 
Of similar character are the cases in which we have held that 
the laws of the several States upon the subjects of pilotage, 
quarantines, inspections and other similar regulations were 
operative only so long as Congress failed to legislate upon the 
subject.

The act in question contains no suggestion that it is to be 
applied only to the Federal courts. It declares broadly that 
“no person shall be excused from attending and testifying 
• · . before the Interstate Commerce Commission . . . 
on the ground . . . that the testimony . . . required
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of him may tend to criminate him,” etc. “ But no person shall 
be prosecuted or subjected to any penalty or forfeiture for or 
on account of any transaction, matter or thing concerning 
which he may testify,” etc. It is not that he shall not be 
prosecuted for or on account of any crime concerning which 
he may testify, which might possibly be urged to apply only 
to crimes under the Federal law and not to crimes, such as the 
passing of counterfeit money, etc., which are also cognizable 
under state laws ; but the immunity extends to any transac 
tion, matter or thing concerning which he may testify, which 
clearly indicates that the immunity is intended to be general, 
and to be applicable whenever and in whatever court such 
prosecution may be had.

But even granting that there were still a bare possibility 
that by his disclosure he might be subjected to the criminal 
laws of some other sovereignty, that, as Chief Justice Cock­
burn said in Queen v. Boyes, 1 B. & S. 311, in reply to the 
argument that the witness was not protected by his pardon 
against an impeachment by the House of Commons, is not a 
real and probable danger, with reference to the ordinary 
operations of the law in the ordinary courts, but * a danger 
of an imaginary and unsubstantial character, having reference 
to some extraordinary and barely possible contingency, so im­
probable that no reasonable man would suffer it to influence 
his conduct.” Such dangers it was never the object of the 
provision to obviate.

The same answer may be made to the suggestion that the 
witness is imperfectly protected by reason of the fact that he 
may still be prosecuted and put to the annoyance and expense 
of pleading his immunity by way of confession and avoidance. 
This is a detriment which the law does not recognize. There 
is a possibility that any citizen, however innocent, may be 
subjected to a civil or criminal prosecution, and put to the 
expense of defending himself, but unless such prosecution be 
malicious, he is remediless, except so far as a recovery of costs 
may partially indemnify him. He may even be convicted oi 
a crime and suffer imprisonment or other punishment before 
his innocence is discovered, but that gives him no claim to
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indemnity against the State, or even against the prosecutor 
if the action of the latter was taken in good faith and in a 
reasonable belief that he was justified in so doing.

In the case under consideration, the grand jury was engaged 
in investigating certain alleged violations of the Interstate 
Commerce Act, among which was a charge against the Alle­
gheny Valley Railway Company of transporting coal of the 
Union Coal Company from intermediate points to Buffalo, at 
less than the established rates between the terminal points, 
and a further charge of discriminating in favor of such coal 
company by rebates, drawbacks or commissions on its coal, 
by which it obtained transportation at less than the tariff 
rates. Brown, the witness, was the auditor of the road, 
whose duty it was to audit the accounts of the officers, and 
the money paid out by them. Having audited the accounts 
of the freight department during the time in question, he was 
asked whether he knew of any such discrimination in favor of 
the Union Coal Company, and declined to answer upon the 
ground that he would thereby incriminate himself.

As he had no apparent authority to make the forbidden 
contracts, to receive the money earned upon such contracts, 
or to allow or pay any rebates, drawbacks or commissions 
thereon, and was concerned only in auditing accounts, and 
passing vouchers for money paid by others, it is difficult to 
see how, under any construction of section 10 of the Interstate 
Commerce Act, he could be said to have wilfully done any­
thing, or aided or abetted others in doing anything, or in 
omitting to do anything, in violation of the act — his duty 
being merely to see that others had done what they purported 
to have done, and that the vouchers rendered by them were 
genuine. But, however this may be, it is entirely clear that 
he was not the chief or even a substantial offender against 
the law, and that his privilege was claimed for the purpose of 
shielding the railway or its officers from answering a charge 
of having violated its provisions. To say that, notwithstand- 
ing his immunity from punishment, he would incur personal 
odium and disgrace from answering these questions, seems 
too much like an abuse of language to be worthy of serious

VOL. CLXI—39
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consideration. But, even if this were true, under the authori­
ties above cited, he would still be compelled to answer, if the 
facts sought to be elucidated were material to the issue.

If, as was justly observed in the opinion of the court below, 
witnesses standing in Brown’s position were at liberty to set 
up an immunity from testifying, the enforcement of the Inter­
state Commerce law or other analogous acts, wherein it is for 
the interest of both parties to conceal their misdoings, would 
become impossible, since it is only from the mouths of those 
having knowledge of the inhibited contracts that the facts 
can be ascertained. While the constitutional provision in 
question is justly regarded as one of the most valuable pre­
rogatives of the citizen, its object is fully accomplished by 
the statutory immunity, and we are, therefore, of opinion 
that the witness was compellable to answer, and that the 
judgment of the court below must be

Affirmed.

Mr. Justice Shiras, with whom concurred Mr. Justice 
Gray and Mr. Justice White, dissenting.

It is too obvious to require argument that, when the people 
of the United States, in the Fifth Amendment to the Consti­
tution, declared that no person should be compelled in any 
criminal case to be a witness against himself, it was their 
intention, not merely that every person should have such 
immunity, but that his right thereto should not be divested 
or impaired by any act of Congress.

Did Congress, by the act of February 11, 1893, which en­
acted that I no person shall be excused from attending and 
testifying or from producing books, papers, tariffs, contracts, 
agreements and documents before the Interstate Commerce 
Commission, or in obedience to the subpoena of the commis­
sion, on the ground or for the reason that the testimony or 
evidence, documentary or otherwise, required of him may 
tend to criminate him or subject him to a penalty or forfeit­
ure,” seek to compel any person to be a witness against him­
self ? And, if so, was such provision of that act void because 
incompatible with the constitutional guaranty ?
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That it was the intention of the act to exact compulsory 
disclosure by every witness of all “testimony or evidence, 
documentary or otherwise, required of him,” regardless of the 
fact that such disclosure might tend to criminate him or sub­
ject him to a penalty or forfeiture, was held by the court 
below, and such seems to be the plain meaning of the lan­
guage of the act.

That the questions put to the witness, in the present case, 
tended to accuse and incriminate him, was sworn to by the 
witness himself, and was conceded or assumed by the court 
below. The refusal by the witness, in the exercise of his con­
stitutional immunity, to answer the questions put, was held by 
the court to be an act of contempt, and the witness was or­
dered to pay a fine, and to be imprisoned until he should have 
answered the questions.

The validity of the reasons urged in defence of the action 
of the court below is the matter which this court has to con­
sider.

Those reasons are found in that other provision of the act, 
which enacts that “ no person shall be prosecuted or subjected 
to any penalty or forfeiture for or on account of any transac­
tion, matter or thing concerning which he may testify, or pro­
duce evidence, documentary or otherwise, before said commis­
sion, or in obedience to its subpoena, or either of them, or in 
any such case or proceeding ; ” and it is claimed that it was 
competent for Congress to avoid the plea by a witness of his 
constitutional immunity, in proceedings under the act in ques­
tion, by that provision.

As the apparent purpose of the Constitution was to remove 
the immunity from self-accusation from the reach of legisla­
tive power, the first and natural impulse is to regard any act 
of Congress which authorizes courts to fine and imprison men 
for refusing to criminate themselves as obviously void. But 
it is the duty of this court, as the final expositor as well of 
the Constitution as of the acts of Congress, to dispassionately 
consider and determine this question.

It is sometimes said that, if the validity of a statute is 
merely doubtful, if its unconstitutionality is not plainly ob-
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vious, the courts should not be ready to defeat the action of 
the legislative branch of the government ; and it must be con­
ceded that when such questions arise, under the ordinary 
exercise of legislative power, it is plainly the duty of the 
courts not to dispense with the operation of laws formally 
enacted, unless the constitutional objections are clear and 
indisputable.

On the other hand, when the courts are confronted with an 
explicit and unambiguous provision of the Constitution, and 
when it is proposed to avoid, or modify, or alter the same by 
a legislative act, it is their plain duty to enforce the constitu­
tional provision, unless it is clear that such legislative act does 
not infringe it in letter or spirit.

Before addressing ourselves immediately to the case in 
hand, it may be well to examine the authorities respectively 
cited.

The first case in which there was any consideration of this 
constitutional provision was the proceeding in the Circuit 
Court of the United States for the District of Virginia, in 
the year 1807, wherein Aaron Burr was indicted and tried 
for treason, and for a misdemeanor in preparing the means 
of a military expedition against Mexico, a territory of the 
King of Spain, with whom the United States were at peace.

It appears from the report of that case, as made by David 
Robertson, and published in two volumes by Hopkins & Earle, 
in Philadelphia, in 1808, that, in the first place, an application 
was made to Chief Justice Marshall, sitting as a committing 
magistrate, by the District Attorney of the United States, to 
commit the accused on two charges : 1st, for setting on foot 
and providing the means for an expedition against the terri­
tories of a nation at peace with the United States ; and, 2d, 
for committing high treason against the United States. Burr 
was committed to answer the first charge only ; but, at the 
subsequent term of the court, the application to commit him 
on a charge of high treason was renewed, testimony to sus­
tain the charge was adduced, Burr was bound over to answer 
the charge, and a grand jury was empanelled and charged by 
the Chief Justice.
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While the grand jury was considering the case, the District 
Attorney called to be sworn Dr. Erick Bollman, with a view 
that he should testify before the grand jury; and as it ap­
peared that the facts to which he was expected to testify 
might involve him as an accessory, the District Attorney pro­
duced and tendered the witness a pardon by the President 
of the United States. This pardon the witness declined to 
accept, and thereupon argument was had as to the operation 
of a pardon which the witness declined to accept, and as 
to whether the witness or the court was to be the judge as 
to the propriety of answering the questions put. Upon those 
points the Chief Justice reserved his decision. Nor does it 
appear that he made any decision — probably because Dr. 
Bollman went voluntarily before the grand jury and testi­
fied. Burr’s Trial, vol. 1, pp. 190, 193. Subsequently, while 
the grand jury was still considering the case, one Willie was 
called and asked whether he had, under instructions from 
Aaron Burr, copied a certain paper, which was then exhib­
ited to him. This question the witness refused to answer, 
lest he might thereby incriminate himself. The Chief Jus­
tice observing that, if the witness was to decide upon this, it 
must be on oath, interrogated the witness whether his answer­
ing the question would criminate himself, to which he replied 
that it might in a certain case. Thereupon the Chief Justice 
withheld the point for argument. A full and able argument 
was had, and, after consideration, the Chief Justice expressed 
himself as follows : “ When a question is propounded, it be­
longs to the court to consider and to decide whether any 
direct answer to it can implicate the witness. If this be 
decided in the negative, then he may answer it without vio­
lating the privilege which is secured to him by law. If a 
direct answer to it may criminate himself, then he must be 
the sole judge what his answer would be. The court cannot 
participate with him in this judgment ; because they cannot 
decide on the effect of his answer without knowing what it 
would be ; and a disclosure of that fact to the judges would 
strip him of the privileges which the law allows, and which 
he claims. It follows, necessarily, then, from this state of
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things, that if the question be of such a description that an 
answer to it may or may not criminate the witness, according 
to the purport of that answer, it must rest with himself, who 
alone can tell what it would be, to answer the question or not. 
If, in such a case, he say, upon his oath, that his answer would 
criminate himself, the court can demand no other testimony 
of the fact. If the declaration be untrue, it is in conscience 
and in law as much a perjury as if he had declared any other 
untruth upon his oath ; as it is one of those cases in which 
the rule of law must be abandoned, or the oath of the witness 
be received. The counsel for the United States have also 
laid down this rule, according to their understanding of it, 
but they appear to the court to have made it as much too 
narrow as the counsel for the witness have made it too broad. 
According to their statement, a witness can never refuse to 
answer any question, unless that answer, unconnected with 
other testimony, would be sufficient to convict him of a crime. 
This would be rendering the rule almost perfectly worth­
less. Many links frequently compose that chain of testimony 
which is necessary to convict any individual of a crime. It 
appears to the court to be the true sense of the rule that no 
witness is compellable to furnish any one of them against 
himself. It is certainly not only a possible, but a probable, 
case, that a witness, by disclosing a single fact, may complete 
the testimony against himself, and to every effectual purpose 
accuse himself as entirely as he would by stating every cir­
cumstance which would be required for his conviction. That 
fact of itself might be unavailing ; but all other facts without 
it might be insufficient. While that remains concealed within 
his own bosom he is safe ; but draw it from thence, and he 
is exposed to a prosecution. The rule which declares that 
no man is compelled to accuse himself, would most obviously 
be infringed by compelling a witness to disclose a fact of this 
description. What testimony may be possessed, or is attain­
able, against any individual, the court can never know. It 
would seem, then, that the court ought never to compel a 
witness to give an answer which discloses a fact that might 
form a necessary and essential part of a crime, which is pun-
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ishable by the laws. ... In such a case, the witness 
must himself judge what his answer will be ; and if he say, 
on oath, that he cannot answer without accusing himself, he 
cannot be compelled to answer.” 1 Burr’s Trial, 244, 245.

In Boyd v. United States^ 116 U. S. 616, there came into 
question the validity of the fifth section of the act of June 22, 
1874, c. 391, 18 Stat. 186, wherein it was provided that “in all 
suits and proceedings other than criminal arising under any of 
the revenue laws of the United States, the attorney represent­
ing the government, whenever in his belief any business book, 
invoice or paper belonging to, or under the control of, the 
defendant or claimant, will tend to prove any allegation made 
by the United States, may make a written motion, particularly 
describing such book, invoice or paper, and setting forth the 
allegation which he expects to prove; and thereupon the 
court in which suit or proceeding is pending may, at its dis­
cretion, issue a notice to the defendant or claimant to produce 
such book, invoice or paper in court, at a day and hour to be 
specified in said notice, which, together with a copy of said 
motion, shall be served formally on the defendant or claimant 
by the United States marshal by delivering to him a certified 
copy thereof, or otherwise serving the same as original notices 
of suits in the same court are served ; and if the defendant or 
claimant shall fail or refuse to produce such book, invoice or 
paper, in obedience to such notice, the allegations stated in the 
said motion shall be taken as confessed, unless his failure or 
refusal shall be explained to the satisfaction of the court.”

This section was held to be unconstitutional and void as 
applied to suits for penalties, or to establish a forfeiture of the 
party’s goods, as being repugnant to the Fourth and Fifth 
Amendments of the Constitution.

It was contended on behalf of the government that the 
act of February 25, 1868, c. 13, 15 Stat. 37, whereby it was 
enacted that “ no answer or other pleading of any party, and 
no discovery, or evidence obtained by means of any judicial 
proceeding from any party or witness in this or any foreign 
country, shall be given in evidence or in any manner used 
against such party or witness, or his property or estate, in any
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court of the United States, or in any proceeding by or before 
any officer of the United States in respect to any crime, or 
for the enforcement of any penalty or forfeiture by reason of 
any act or omission of such party or witness,” relieved the act 
of June 22,1874, of the objections made. But this court said, 
by Mr. Justice Bradley, (p. 632,) “No doubt it was supposed 
that in this new form, couched as it was in almost the lan­
guage of the fifteenth section of the old Judiciary Act, except 
leaving out the restriction to cases in which the court of chan­
cery would decree a discovery, it would be free from constitu­
tional objection. But we think it has been made to appear 
that this result has not been attained, and that the law, though 
speciously worded, is still obnoxious to the prohibition of the 
Fourth Amendment of the Constitution as well as of the 
Fifth.”

Other observations made by Mr. Justice Bradley in that 
case are worthy to be quoted :

“ As therefore suits for penalties and forfeitures incurred by 
the commission of offences against the law are of this quasi­
criminal nature, we think that they are within the reason of 
criminal proceedings for all the purposes of the Fourth Amend­
ment of the Constitution, and of that portion of the Fifth 
Amendment which declares that no person shall be compelled 
in any criminal case to be a witness against himself ; and we 
are further of opinion that a compulsory production of the 
private books and papers of the owner of goods sought to be 
forfeited in such a suit is compelling him to be a witness 
against himself within the meaning of the Fifth Amendment 
to the Constitution, and is the equivalent of a search and seiz­
ure— and an unreasonable search and seizure — within the 
meaning of the Fourth Amendment. Though the proceeding 
in question is divested of many of the aggravating incidents 
of actual search and seizure, yet, as before said, it contains 
their substance and essence, and effects their substantial pur­
pose. It may be that it is the obnoxious thing in its mildest 
and least repulsive form ; but illegitimate and unconstitutional 
practices get their first footing in that way, namely, by silent 
approaches and slight deviations from legal modes of proced-
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ure. This can only be obviated by adhering to the rule that 
constitutional provisions for the security of person and prop­
erty should be liberally construed. A close and literal con­
struction deprives them of half their efficacy, and leads to 
gradual depreciation of the right as if it consisted more in 
sound than in substance. It is the duty of courts to be watch­
ful for the constitutional rights of the citizen, and against any 
stealthy encroachments thereon. Their motto should be obsta 
principiis. We have no doubt that the legislative body is 
actuated by the same motives; but the vast accumulation 
of public business brought before it sometimes prevents it, 
on a first presentation, from noticing objections which be­
come developed by time and the practical application of 
the objectionable law.” 116 U. S. 634, 635.

In the recent case of Counselman v. Hitchcock, 142 U. S. 
547, there was a proceeding before a grand jury to investi­
gate certain alleged violations of the act to regulate com­
merce, and one Charles Counselman, having appeared before 
the grand jury and been sworn, declined to answer certain 
questions put to him, on the ground that the answers might 
tend to criminate him. The District Court of the United 
States for the Northern District of Illinois, after a hearing, 
adjudged Counselman to be in contempt of court, and made 
an order fining him, and directing that he be kept in custody 
by the marshal until he should have answered said questions. 
Thereupon Counselman filed a petition in the Circuit Court of 
the United States, setting forth the facts, and praying for a 
writ of habeas corpus. That court held that the District 
Court was in the exercise of its lawful authority in doing 
what it had done, dismissed Counselman’s petition, and re­
manded him to the custody of the marshal. 44 Fed. Rep. 
268. An appeal was taken to this court, by which the judg­
ment of the Circuit Court was reversed, and the cause was 
remanded to that court with a direction to discharge the 
appellant from custody. Mr. Justice Blatchford, in deliver­
ing the opinion of the court, made a careful review of the 
adjudged cases, including several decisions in States where 
there is a like constitutional provision to that contained in
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the Federal Constitution, and where attempts had been made 
by legislation to avoid the constitutional provision by substi­
tuting provisions relieving the witness from future criminal 
prosecution. It is needless to here examine those cases.

The contention there made on behalf of the government 
was that a witness is not entitled to plead the privilege of 
silence, except in a criminal case against himself; but this 
court said :

“ Such is not the language of the Constitution. Its provi­
sion is that no person shall be compelled in any criminal case 
to be a witness against himself. This provision must have a 
broad construction in favor of the right which it was intended 
to secure. The matter under investigation by the grand jury 
in this case was a criminal matter, to inquire whether there 
had been a criminal violation of the Interstate Commerce Act. 
If Counselman had been guilty of the matters inquired of in 
the questions which he refused to answer, he himself was lia­
ble to criminal prosecution under the act. The case before 
the grand jury was, therefore, a criminal case. The reason 
given by Counselman for his refusal to answer the questions 
was that his answers might tend to criminate him, and showed 
that his apprehension was that, if he answered the questions 
truly and fully, (as he was bound to do if he should answer 
them at all,) the answers might show that he had committed 
a crime against the Interstate Commerce Act, for which he 
might be prosecuted. His answers, therefore, would be testi­
mony against himself, and he would be compelled to give them 
in a criminal case.

“ It is impossible that the meaning of the constitutional pro­
vision can only be, that a person shall not be compelled to be 
a witness against himself in a criminal prosecution against 
himself. It would doubtless cover such cases ; but it is not 
limited to them. The object was to insure that a person 
should not be compelled, when acting as a witness in any 
investigation, to give testimony which might tend to show 
that he had himself committed a crime. The privilege is lim­
ited to criminal matters, but it is as broad as the mischief 
against which it seeks to guard.” 142 U. S. 562.
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To the argument that section 860 of the Revised Statutes, 
which provides that “no pleading of a party, nor any dis­
covery or evidence obtained from a party or witness by means 
of a judicial proceeding in this or any foreign country, shall 
be given in evidence, or in any manner used against him or 
his property or estate, in any court of the United States in 
any criminal proceeding, or for the enforcement of any pen­
alty or forfeiture,” removed the constitutional privilege of 
Counselman, the court said : “ That section must be construed 
as declaring that no evidence obtained from a witness by 
means of a judicial proceeding shall be given in evidence, or 
in any manner used against him or his property or estate, in 
any court of the United States, in any criminal proceeding, 
or for the enforcement of any penalty or forfeiture. . . . 
This, of course, protected him against the use of his testi­
mony against him or his property in any prosecution against 
him or his property, in any criminal proceeding in a court of 
the United States. But it had only that effect. It could not, 
and would not, prevent the use of his testimony to search 
out other testimony to be used in evidence against him or his 
property in a criminal proceeding in such court. It could not 
prevent the obtaining and the use of witnesses and evidence 
which should be attributable directly to the testimony he 
might give under compulsion, and on which he might be con­
victed, when otherwise, and if he had refused to answer, he 
could not possibly have been convicted.

“The constitutional provision distinctly declares that a 
person shall not ‘ be compelled in any criminal case to be a 
witness against himself;’ and the protection of section 860 
is not coextensive with the constitutional provision. Legisla­
tion cannot detract from the privilege afforded by the Consti­
tution. It would-be quite another thing if the Constitution 
had provided that no person shall be compelled in any criminal 
case to be a witness against himself, unless it should be pro­
vided by statute that criminating evidence extracted from a 
witness against his will should not be used against him. But 
a mere act of Congress cannot amend the Constitution, even if 
it should engraft thereon such a proviso.” 142 U. S. 564, 565.
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It is, however, now contended, and that is the novel feature 
of the present case, that the following provision in the act of 
February 11,1893, removes the constitutional difficulty : “ But 
no person shall be prosecuted or subjected to any penalty or 
forfeiture for or on account of any transaction, matter or 
thing, concerning which he may testify, or produce evidence, 
documentary or otherwise, before said commission.” And it 
is surmised that this proviso was enacted in view of a sugges­
tion to that effect in the opinion in the Counsehnan case.

It is, indeed, true that Mr. Justice Blatchford did say that 
“no statute which leaves the party or witness subject to 
prosecution after he answers the criminating question put 
to him, can have the effect of supplanting the privilege con­
ferred by the Constitution of the United States. Section 860 
of the Revised Statutes does not supply a complete protection 
from all the perils against which the constitutional prohibition 
was designed to guard, and is not a full substitute for that pro­
hibition. In view of the constitutional provision, a statutory 
enactment, to be valid, must afford absolute immunity against 
future prosecution for the offence to which the question 
relates;” and it may be inferred from this language that 
there might be framed a legislative substitute for the consti­
tutional privilege which would legally empower a court to 
compel an unwilling witness to criminate himself. But the 
case did not call for such expression of opinion, nor did Mr. 
Justice Blatchford undertake to suggest the form of such an 
enactment. Indeed, such a suggestion would not have com­
ported with his previous remarks, above cited, that “ legisla­
tion cannot detract from the privilege afforded by the Con­
stitution. It would be quite another thing if the Constitution 
had provided that no person shall be compelled, in any crimi­
nal case, to be a witness against himself, unless it should be 
provided by statute that criminating evidence extracted from 
a witness against his will should not be used against him. 
But a mere act of Congress cannot amend the Constitution, 
even if it should engraft thereon such a proviso.”

Is, then, the undeniable repugnancy that exists between the 
constitutional guaranty and the compulsory provisions of the
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act of February 11, 1893, overcome by the proviso relieving 
the witness from prosecution and from any penalty or forfeit­
ure “ for or on account of any transaction, matter or thing, 
concerning which he may testify or produce evidence ? ”

As already said, the very fact that the founders of our 
institutions, by making the immunity an express provision of 
the Constitution, disclosed an intention to protect it from 
legislative attack, creates a presumption against any act pro­
fessing to dispense with the constitutional privilege. It may 
not be said that, by no form of enactment, can Congress sup­
ply an adequate substitute, but doubtfulness of its entire 
sufficiency, uncertainty of its meaning and effect, will be fatal 
defects.

What, then, is meant by the clause in this act that “ no 
person shall Reprosecuted . . . for or on account of any 
transaction, matter or thing, concerning which he may testify, 
or produce evidence, documentary or otherwise ? ” How pos­
sibly can effect be given to this provision, if taken literally ? 
If a given person is charged with a wilful violation of the 
Interstate Commerce Act, how can the prosecuting officers or 
the grand juries know whether he has been examined as a 
witness concerning the same matter before the commission or 
some court ? Nor can the accused himself necessarily know 
what particular charge has been brought against him, until an 
indictment has been found. But when an indictment has been 
found, and the accused has been called upon to plead to it, he 
assuredly has been prosecuted. So that all that can be said is, 
that the witness is not protected, by the·provision inquestion, 
from being prosecuted, but that he has been furnished with a 
good plea to the indictment, which will secure his acquittal. 
But is that true ? Not unless the plea is sustained by compe­
tent evidence. His condition, then, is that he has been pros­
ecuted, been compelled, presumably, to furnish bail, and put 
to the trouble and expense of employing counsel and furnish­
ing the evidence to make good his plea. It is no reply to this 
to say that his condition, in those respects, is no worse than 
that of any other innocent man, who may be wrongfully 
charged. The latter has not been compelled, on penalty of



622 OCTOBEK TERM, 1895.

Dissenting Opinion : Shiras, Gray, White, JJ.

fine and imprisonment, to disclose under oath facts which have 
furnished a clue to the offence with which he is charged.

Nor is it a matter of perfect assurance that a person who 
has compulsorily testified, before the commission, grand jury, 
or court, will be able, if subsequently indicted for some matter 
or thing concerning which he testified, to procure the evidence 
that will be necessary to maintain his plea. No provision is 
made in the law itself for the preservation of the evidence. 
Witnesses may die or become insane, and papers and records 
may be destroyed by accident or design.

Again, what is the meaning of the clause of the act that 
“ no person so testifying shall be exempt from prosecution and 
punishment for perjury committed in so testifying?” The 
implication would seem to be that, except for such a clause, 
perjury could not be imputed to a witness who had been com­
pelled to so testify. However that may be, and whether or 
not the clause is surplusage, it compels attention to the unfort­
unate situation in which the witness is placed by the provi­
sions of this act. If he declines to testify on the ground that 
his answer may incriminate himself, he is fined and imprisoned. 
If he submits to answer, he is liable to be indicted for per­
jury by either or both of the parties to the controversy. His 
position in this respect is not that of ordinary witnesses testi­
fying under the compulsion of a subpœna. His case is that 
of a person who is exempted by the Constitution from testify­
ing at all in the matter. He is told, by the act of Congress, 
that he must nevertheless testify, but that he shall be protected 
from any prosecution, penalty or forfeiture by reason of so 
testifying. But he is subjected to the hazard of a charge of 
perjury, whether such charge be rightfully or wrongfully 
made. It does not do to say that other witnesses may be so 
charged, because if the privilege of silence, under the constitu­
tional immunity, had not been taken away, this witness would 
not have testified, and could not have been subjected to a 
charge of perjury.

Another danger to which the witness is subjected by the 
withdrawal of the constitutional safeguard is that of a pros­
ecution in the state courts. The same act or transaction



BROWN v. WALKER. 623

Dissenting Opinion : Shiras, Gray, White, JJ.

which may be a violation of the Interstate Commerce Act 
may also be an offence against a state law. Thus, in the 
present case, the inquiry was as to supposed rebates on 
freight charges. Such payments would have been in disre­
gard of the Federal statute, but a full disclosure of all the 
attendant facts (and if he testify at all he must answer fully) 
might disclose that the witness had been guilty of embezzling 
the moneys entrusted to him for that purpose ; or it might 
have been disclosed that he had made false entries in the 
books of the state corporation, in whose employ he was act­
ing. These acts would be crimes against the State, for which 
he might be indicted and punished, and he may have fur­
nished, by his testimony in the Federal court or before the 
commission, the very facts or, at least, clues thereto which 
led to his prosecution.

It is, indeed, claimed that the provisions under considera­
tion would extend to the state courts and might be relied on 
therein as an answer to such an indictment. We are unable 
to accede to such a suggestion. As Congress cannot create 
state courts, nor establish the ordinary rules of property and 
of contracts, nor denounce penalties for crimes and offences 
against the States, so it cannot prescribe rules of proceeding 
for the state courts. The cases of Stewart v. Kahn, 11 Wall. 
493; United States v. Wiley, 11 Wall. 508, and Mayfield v. 
Biehards, 115 U. S. 137, are referred to as sustaining the 
proposition. Those were cases defining the scope and effect 
of the act of Congress of June 11, 1864, providing that as to 
actions which should accrue, during the existence of the re­
bellion, against persons who could not be served with process 
by reason of the war, the time when such persons were be­
yond the reach of process should not be taken or deemed to 
be any part of the time limited by law for the commencement 
of such actions. And it was held that it was the evident in­
tention of Congress that the act was to apply to cases in state 
as well as in Federal courts, and as to the objection that Con­
gress had no power to lay down rules of action for the state 
courts, it was held that the act in question was within the 
war power as an act to remedy an evil which was one of the
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consequences of the war, Mr. Justice Swayne saying : The war 
“ power is not limited to victories in the field and the disper­
sion of the insurgent forces. It carries with it inherently the 
power to guard against the immediate renewal of the conflict, 
and to remedy the evils which have arisen from its rise and 
progress. This act falls within the latter category. The 
power to pass it is necessarily implied from the powers to 
make war and suppress insurrections. It is a beneficent exer­
cise of this authority. It only applies coercively the principle 
of the law of nations, which ought to work the same results 
in the courts of all the rebellious States without the interven­
tion of this enactment.” 11 Wall. 507.

Whatever may be thought of these cases, and of the reason­
ing on which they proceed, it is plain that they are not appli­
cable to the present statute. The latter does not in express 
terms, nor by necessary implication, extend to the state courts ; 
and, if it did, it could not be sustained as an exercise of the 
war power. On this part of the subject it will be sufficient to 
cite the language of Chief Justice Marshall in giving the opin­
ion of the 'court in the case of Barron v. Baltimore, 7 Pet. 
243, 247 :

“The judgment brought up by this writ of error having 
been rendered by the court of a State, this tribunal can exer­
cise no jurisdiction over it, unless it be shown to come within 
the provisions of the twenty-fifth section of the Judiciary Act.

“ The plaintiff in error contends that it comes within that 
clause in the Fifth Amendment to the Constitution, which 
inhibits the taking of private property for public use without 
just compensation. He insists that this Amendment, being in 
favor of the liberty of the citizen, ought to be so construed as 
to restrain the legislative power of a State, as well as that of 
the United States. If this proposition be untrue, the court 
can take no jurisdiction of the cause. The question thus pre­
sented is, we think, of great importance, but not of much 
difficulty.

“The Constitution was ordained and established by the 
people of the United States for themselves, for their own gov­
ernment, and not for the government of the individual States.
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Each State established a constitution for itself, and, in that 
constitution, provided such limitations and restrictions on the 
powers of its particular government as its judgment dictated. 
The people of the United States framed such a government 
for the United States as they supposed best adapted to their 
situation and best calculated to promote their interests. The 
powers they conferred on this government were to be exer­
cised by itself ; and the limitations on power, if expressed in 
general terms, are naturally and, we think, necessarily appli­
cable to the government created by the instrument. They 
are limitations of power granted in the instrument itself; 
not of distinct governments framed by different persons and 
for different purposes.

“If these propositions be correct, the Fifth Amendment 
must be understood as restraining the power of the general 
government, not as applicable to the States. In their several 
constitutions they have imposed such restriction on their 
respective governments as their own wisdom suggested ; such 
as they deemed most proper for themselves. It is a subject 
on which they judge exclusively, and with which others inter­
fere no further than they are supposed to have a common 
interest. ... We are of opinion that the provision in the 
Fifth Amendment to the Constitution, declaring that private 
property shall not be taken for public use without just com­
pensation, is intended solely as a limitation on the exercise of 
power by the government of the United States, and is not 
applicable to the legislation of the States.”

This result has never since been questioned. As, then, the 
provision of the Constitution of the United States which 
protects witnesses from self-incrimination cannot be invoked 
in a state court, so neither can the congressional substitute 
therefor.

It is urged that, even if the state courts would not be com­
pelled to respect the saving clause of the Federal statute, in 
respect to crimes against the State, yet that such a jeopardy 
is too remote to be considered. The force of this contention 
is not perceived. On the contrary, such is the nature of the 
commerce which is controlled by the Interstate Commerce law,

VOL. CLXI—40
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so intimately involved are the movements of trade and trans­
portation, as well within as between the States, that just such 
questions as those which are now considered may be naturally 
expected to frequently arise.

It is said that the constitutional protection is solely against 
prosecutions of the government that grants it, and that, in 
this case, the questions asked the witness related exclusively 
to matters of interstate commerce, in respect of which there 
can be but one sovereign ; that his refusal to answer related 
to his fear of punishment by that sovereign, and to nothing 
else ; and that no answer the witness could make could pos­
sibly tend to criminate him under the laws of any other gov­
ernment, be it foreign or state.

But, as we have seen, it is entirely within the range of 
probable events that the very same act or transaction may 
constitute a crime or offence against both governments, state 
and Federal. This was manifested in the case of Ex sparte 
Fonda, 117 U. S. 516. This was an original application to this 
court for a writ of habeas corpus by one who was a clerk in a 
national bank, and who alleged in his petition that he had 
been convicted in one of the courts of Michigan under a stat­
ute of that State, and sentenced to imprisonment for having 
embezzled the funds of that banking institution. The princi­
pal ground upon which he asked for a writ of habeas corpus 
and for his discharge from custody was that the offence for 
which he was tried was covered by the statutes of the United 
States, and was therefore exclusively cognizable by the Fed­
eral courts. But this court refused the application, without, 
however, deciding whether the same act was or was not an 
offence against both governments. A similar question was 
presented in Eew York v. Eno, 155 U. S. 89, 98, and these 
observations were made by Mr. Justice Harlan, who delivered 
the opinion of the court : “ Whether the offences described in 
the indictment against Eno are offences against the State of 
New York and punishable under its laws, or are made by 
existing statutes offences also against the United States and 
are exclusively cognizable by courts of the United States; 
and whether the same acts on the part of the accused may
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be offences against both the national and state governments 
and punishable in the judicial tribunals of each government, 
without infringing upon the constitutional guaranty against 
being put twice in jeopardy for the same offence ; these are 
questions which the state court of original jurisdiction is 
competent to decide in the first instance ; ” and accordingly 
the writ of habeas corpus was dismissed, and the accused was 
remanded to the custody of the state authorities. But, as 
already observed, not only may the same act be a common 
offence to both governments, but the disclosures compulsively 
made in one proceeding may give clues and hints which may 
be subsequently used against the witness in another, to the 
loss of his liberty and property.

Much stress was laid in the argument on the supposed 
importance of this provision in enabling the commission and 
the courts to enforce the salutary provisions of the Interstate 
Commerce Act. This, at the best, is a dangerous argument, 
and should not be listened to by a court, to the detriment of 
the constitutional rights of the citizen. If, indeed, experience 
has shown, or shall show, that one or more of the provisions 
of the Constitution has become unsuited to affairs as they 
now exist, and unduly fetters the courts in the enforcement 
of useful laws, the remedy must be found in the right of the 
nation to amend the fundamental law, and not in appeals to 
the courts to substitute for a constitutional guaranty the 
doubtful and uncertain provisions of an experimental statute.

It is certainly speaking within bounds to say that the effect 
of the provision in question, as a protection to the witness, is 
purely conjectural. No court can forsee all the results and 
consequences that may follow from enforcing this law in any 
given case. It is quite certain that the witness is compelled 
to testify against himself. Can any court be certain that a 
sure and sufficient substitute for the constitutional immunity 
has been supplied by this act ; and if there be room for rea­
sonable doubt, is not the conclusion an obvious and necessary 
one?

It is worthy of observation that opposite views of the valid­
ity of this provision have been expressed in the only two cases
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in which the question has arisen in the Circuit Court—one, in 
the case of the United States v. James, 60 Fed. Rep. 257, where 
the act was held void ; the other, the present case. In most 
of the cases cited, wherein state courts have passed upon anal­
ogous questions, and have upheld the sufficiency of a statute 
dispensing with the constitutional immunity, there have been 
dissenting judges.

A final observation, which ought not to be necessary, but 
which seems to be called for by the tenor of some of the argu­
ments that have been pressed on the court, is that the consti­
tutional privilege was intended as a shield for the innocent 
as well as for the guilty. A moment’s thought will show 
that a perfectly innocent person may expose himself to accu­
sation, and even condemnation, by being compelled to disclose 
facts and circumstances known only to himself, but which, 
when once disclosed, he may be entirely unable to explain as 
consistent with innocence.

But surely no apology for the Constitution, as it exists, is 
called for. The task of the courts is performed if the Consti­
tution is sustained in its entirety, in its letter and spirit.

The judgment of the Circuit Court should be reversed and 
the cause remanded with directions to discharge the accused 
from custody.

Me. Justice Field dissenting.

I am unable to concur with my associates in the affirmance 
of the judgment of the Circuit Court of the United States for 
the Western District of Pennsylvania.

The appellant and petitioner had been subpoenaed as a wit­
ness before the grand jury, called at a term of the District 
Court of the same district, to testify with reference to a 
charge, under investigation by that body, against certain offi­
cers and agents of the Allegheny Valley Railroad Company, 
of having violated certain provisions of the Interstate Com­
merce Act. Several interrogatories were addressed by the 
grand jury to the witness, which he refused to answer on the 
ground that his answers might tend to criminate him. On a
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rule to show cause why he should not be punished for a con­
tempt, and be compelled to answer, he invoked his constitu­
tional privilege of silence.

It is stated in the brief of counsel that no question was 
raised as to the good faith of the appellant, the petitioner, in 
invoking this privilege, but the ground was taken and held to 
be sufficient, that under the statute of Congress of February 
11, 1893, he was bound to answer the questions. On his still 
persisting in his refusal, he was adjudged guilty of contempt 
and committed. He then sued out a writ of habeas corpus 
from the Circuit Court, and on the production of his body 
before that court and the return of the marshal, the same 
position was taken and the statute was held valid and suffi­
cient to require him to answer, and he was accordingly re­
manded. From the order remanding him and thus adjudging 
the statute to be valid and constitutional in requiring the wit­
ness to answer the inquiries propounded to him, notwithstand­
ing his invoking the privilege of exemption from answering 
when, upon his statement, his answer would tend to criminate 
himself, the petitioner appealed to this court.

The Fifth Amendment of the Constitution of the United 
States declares that no person shall be compelled, in any crim­
inal case, to be a witness against himself. The act of Congress 
of February 11, 1893, entitled “An act in relation to testi­
mony before the Interstate Commerce Commission, and in 
cases or proceedings under or connected with an act entitled 
‘An act to regulate commerce,’ approved February 4, 1887, 
and amendments thereto,” provides as follows: “That no 
person shall be excused from attending and testifying or from 
producing books, papers, tariffs, contracts, agreements and doc­
uments before the Interstate Commerce Commission, or in 
obedience to the subpœna of the Commission, whether such 
subpoena be signed or issued by one or more commissioners, 
or in any cause or proceeding, criminal or otherwise, based 
upon or growing out of any alleged violation of the act of 
Congress, entitled ‘An act to regulate commerce,’ approved 
February 4,1887, or of any amendment thereof on the ground 
or for the reason that the testimony or evidence, documentary
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or otherwise, required of him may tend to criminate him or 
subject him to a penalty or forfeiture. But no person shall 
be prosecuted or subjected to any penalty or forfeiture for or 
on account of any transaction, matter or thing, concerning 
which he may testify, or produce evidence, documentary or 
otherwise, before said Commission or in obedience to its sub­
poena, or the subpoena of either of them, or in any such case 
or proceeding : Provided, That no person so testifying shall 
be exempt from prosecution and punishment for perjury com­
mitted in so testifying. Any person who shall neglect or re­
fuse to attend and testify, or to answer any lawful inquiry, or 

* to produce books, papers, tariffs, contracts, agreements and 
documents required if in his power to do so, in obedience to 
the subpoena or lawful requirement of the Commission, shall 
be guilty of an offence, and upon conviction thereof by a court 
of competent jurisdiction shall be punished by fine not less 
than one hundred dollars nor more than five thousand dollars, 
or by imprisonment for not more than one year, or by both 
such fine and imprisonment.”

The Fifth Amendment of the Constitution of the United 
States gives absolute protection to a person called as a witness 
in a criminal case against the compulsory enforcement of any 
criminating testimony against himself. He is not only pro­
tected from any criminating testimony against himself relat­
ing to the offence under investigation, but also relating to 
any act which may lead to a criminal prosecution therefor.

No substitute for the protection contemplated by the amend­
ment would be sufficient were its operation less extensive and 
efficient.

The constitutional amendment contemplates that the wit­
ness shall be shielded from prosecution by reason of any 
expressions forced from him whilst he was a witness in a 
criminal case. It was intended that against such attempted 
enforcement he might invoke, if desired, and obtain, the 
shield of absolute silence. No different protection from that 
afforded by the amendment can be substituted in place of it. 
The force and extent of the constitutional guarantee are in 
no respect to be weakened or modified, and the like consider-
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ation may be urged with reference to all the clauses and pro­
visions of the Constitution designed for the peace and security 
of the citizen in the enjoyment of rights or privileges which 
the Constitution intended to grant and protect. No phrases 
or words of any provision, securing such rights or privileges 
to the citizen, in the Constitution are to be qualified, limited 
or frittered away. All are to be construed liberally that 
they may have the widest and most ample effect.

No compromise of phrases can be made by which one of 
less sweeping character and less protective force in its influ­
ences can be substituted for any of them. The citizen cannot 
be denied the protection of absolute silence which he may 
invoke, not only with reference to the offence charged, but 
with respect to any act of criminality which may be sug­
gested.

The constitutional guarantee is not fully secured by simply 
exempting the witness from prosecution for the designated 
offence involved in his answer as a witness. It extends to 
exemption from not only prosecution for the offence under 
consideration but from prosecution for any offence to which 
the testimony produced may lead.

The witness is entitled to the shield of absolute silence 
respecting either. It thus exempts him from prosecution 
beyond the protection conferred by the act of Congress. It 
exempts him where the statute might subject him to self­
incrimination.

The amendment also protects him from all compulsory 
testimony which would expose him to infamy and disgrace, 
though the facts disclosed might not lead to a criminal prose­
cution. It is contended, indeed, that it was not the object 
of the constitutional safeguard to protect the witness against 
infamy and disgrace. It is urged that its sole purpose was to 
protect him against incriminating testimony with reference 
to the offence under prosecution. But I do not agree that 
such limited protection was all that was secured. As stated 

' by counsel of the appellant, “ it is entirely possible, and cer­
tainly not impossible, that the framers of the Constitution 
reasoned that in bestowing upon witnesses in criminal cases
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the privilege of silence when in danger of self-incrimination, 
they would at the same time save him in all such cases from 
the shame and infamy of confessing disgraceful crimes and 
thus preserve to him some measure of self-respect. . . .” 
It is true, as counsel observes, that “ both the safeguard of the 
Constitution and the common law rule spring alike from that 
sentiment of personal self-respect, liberty, independence and 
dignity which has inhabited the breasts of English speaking 
peoples for centuries, and to save which they have always 
been ready to sacrifice many governmental facilities and con- 

* veniences. In scarcely anything has that sentiment been 
more manifest than in the abhorrence felt at the legal com­
pulsion upon witnesses to make concessions which must cover 
the witness with lasting shame and leave him degraded both 
in his own eyes and those of others. What can be more 
abhorrent . . . than to compel a man who has fought 
his way from obscurity to dignity and honor to reveal crimes 
of which he had repented and of which the world was 
ignorant ? ”

This court has declared, as stated, that “ no attempted sub­
stitute for the constitutional safeguard is sufficient unless it is 
a complete substitute. Such is not the nature and effect of 
this statute of Congress under consideration. A witness, as 
observed by counsel, called upon to testify to something 
which will incriminate him, claims the benefit of the safe­
guard ; he is told that the statute fully protects him against 
prosecution for his crime ; ‘ but,’ he says, ‘ it leaves me covered 
with infamy and unable to associate with my fellows ; ’ he is 
then told that render the rule of the common law he would not 
have been protected against mere infamy, and that the con­
stitutional provision does not assume to protect against in­
famy alone, and that it should not be supposed that its object 
was to protect against infamy even when associated with crime. 
But he answers : 41 am not claiming any common law privi­
lege, but this particular constitutional safeguard. What its 
purpose was does not matter. It saves me from infamy, an 
you furnish me with no equivalent, unless by such equivalent 
I am equally saved from infamy.’ ” And it is very just y
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urged that “a statute is not a full equivalent under which a 
witness may be compelled to cover himself with the infamy 
of a crime, even though he may be armed with a protection 
against its merely penal consequences.”

In Bespublica v. Gibbs, 3 Yeates, 429, in the Supreme Court 
of Pennsylvania, an indictment was found against the defend­
ant for violation of the law passed in 1799 to regulate the 
general elections within the Commonwealth. One Benjamin 
Gibbs, the father of the defendant, a blind and aged man, 
entitled as an elector, being both a native and an elector 
above thirty years, who had paid taxes for many years, was 
led to the election ground by his son and offered his vote. 
He was told that previous to his vote being received he must 
answer upon oath or affirmation the following questions, to 
wit : “ Did you at all times during the late revolution con­
tinue in allegiance to this State or some one of the United 
States, or did you join the British forces, or take the oath of 
allegiance to the King of Great Britain, and if so, at what 
period ? Have you evér been attainted of high treason against 
this Commonwealth, and if you have, has the attainder been 
reversed, or have you received a pardon ? ”

In the litigation which followed these proceedings counsel 
stated that the constitution of Pennsylvania, formed on the 
28th of September, 1776, directs that “no man can be com­
pelled to give evidence against himself,” and that the same 
words were repeated in the constitution of 1790. And it was 
contended that the true meaning of the constitution and law 
was that no question should be asked a person, the answer to 
which may tend to charge him either with a crime or bring 
him into disgrace or infamy.

The Chief Justice, Shippen, in his charge of the court, 
among other things, said : “ It has been objected that the 
questions propounded to the electors contravene an established 
principle of law. The maxim is nemo tenetur seipsum accu- 
sare (seu prodere}. It (the maxim) is founded on the best 
policy, and runs throughout our whole system of jurispru­
dence. It is the uniform practice of courts of justice as to 
witnesses and jurors. It is considered cruel and unjust to
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propose questions which may tend to criminate the party. 
And so jealous have the legislature of this Commonwealth 
been of this mode of discovery of facts that they have re­
fused their assent to a bill brought in to compel persons to 
disclose on oath papers as well as facts relating to questions 
of mere property. And may we not justly suppose, that 
they would not be less jealous of securing our citizens against 
this mode of self-accusation? The words accusare or prodere 
are general terms, and their sense is not confined to cases 
where the answers to the questions proposed would induce 
to the punishment of the party; if they would involve him 
in shame or reproach, he is under no obligation to answer 
them. The avowed object of putting them is to show that 
the party is under a legal disability to elect or be elected; 
and they might create an incapacity to take either by pur­
chase or descent, to be a witness or juror, etc. We are all 
clear on this point, that the inspectors were not justified in 
proposing the question objected to, though it is probable they 
did not wrong intentionally. Nevertheless, if by exacting 
an illegal oath the election was obstructed or interrupted, it 
seems most reasonable to attribute it to them.”

And in Galbreath and others n. Eichelberger, reported in 
that volume, 3 Yeates, 515, it was held by the same court 
that “no one will be compelled to be sworn as a wit­
ness whose testimony tends to accuse himself of an immoral 
act.”

It is conceded as an established doctrine, universally as­
sented to, that a witness claiming his constitutional privilege 
cannot be questioned concerning the way in which he fears 
he may incriminate himself, or, at least, only so far as may 
be needed to satisfy the court that he is making his claim in 
good faith, and not as a pretext. Fisher v. Ronalds, 12 C. B. 
762 ; Adams v. Lloyd, 3 H. & N. 351 ; Regina v. Boyes, 7 Jur. 
N. S. Part 1, 1158 ; 22 Am. Law Rev. 21, note, p. 28 ; 2 Crim. 
Law Mag. 645, note, 654.

To establish such good faith on the part of the witness in 
claiming his constitutional privilege of exemption — from self­
incrimination, where he is examined as a witness in a crimina
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case, he may be questioned as to his apprehension of crimi­
nating himself by his answer, but no further.

The position that if witnesses are allowed to assert an ex­
emption from answering questions when in their opinion such 
answers may tend to incriminate them, the proof of offence 
like those prescribed by the Interstate Commerce act will 
be difficult and probably impossible — ought not to have a 
feather’s weight against the abuses which would follow neces­
sarily the enforcement of criminating testimony. The abuses 
and perversions of sound principles which would creep into 
the law by yielding to arguments like these — to what is 
supposed to be necessary for the public good — cannot be 
better stated than it was by the late Justice Bradley in Boyd 
V. United States, 116 U. S. 616, 635. Said the learned justice :

“Illegitimate and unconstitutional practices get their first 
footing in that way, namely, by silent approaches and slight 
deviations from legal modes of procedure. This can only be 
obviated by adhering to the rule that constitutional provi­
sions for the security of person and property should be liber­
ally construed. A close and literal construction deprives them 
of half their efficacy, and leads to gradual depreciation of the 
right, as if it consisted more in sound than substance. It 
is the duty of courts to be watchful for the constitutional 
rights of the citizens and against any stealthy encroachments 
thereon. Their motto should be obsta principiis”

And the same great and learned justice adds :
“The freedom of thought, of speech and of the press; 

the right to bear arms ; exemption from military dictation ; 
security of the person and of the home ; the right to speedy 
and public trial by jury; protection against oppressive bail 
and cruel punishment, are, together with exemption from 
self-crimination, the essential and inseparable features of Eng­
lish liberty. Each one of these features had been involved in 
the struggle above referred to in England within the century 
and a half immediately preceding the adoption of the Consti­
tution, and the contests were fresh in the memories and tradi­
tions of the people at that time.” Boyd v. The United States, 
Π6 U. 8. 626.
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The act of Congress of February 11, 1893, very materially 
qualifies the constitutional privilege of exemption of a wit­
ness in a criminal case from testifying, and removes the 
security against unreasonable searches and seizures which is 
also provided by the Constitution against the exposure of 
one’s private books and papers.

The Fourth Amendment of the Constitution, which declares 
that “ the right of the people to be secure in their persons, 
houses, papers and effects against unreasonable searches and 
seizures, shall not be violated,” is equally encroached upon by 
the law in question.

The position of the respondent, that the witness can law­
fully be compelled to answer on the ground that the act of 
Congress in effect abrogates the constitutional privilege, in 
providing that the punishment of the alleged offence, in rela­
tion to which the witness was sought to be examined, shall 
not be imposed in case he answers the interrogatories pro­
pounded, is not sound on two grounds: First, because the 
statute could not abrogate or in any respect diminish the pro­
tection conferred by the constitutional amendment ; and, 
secondly, because the statute does not purport to abrogate 
the offence, but only provides protection against any proceed­
ing to punish it. The constitutional safeguards for security 
and liberty cannot be thus dealt with. They must stand as the 
Constitution has devised them. They cannot be set aside and 
replaced by something else on the ground that the substitute 
will probably answer the same purpose. The citizen, as 
observed by counsel, is entitled to the very thing which the 
language of the Constitution assures to him.

Every one is protected by the common law from compul­
sory incrimination of himself. This protection is a part of 
that general security which the common law affords against 
defamation, that is, against malicious and false imputations 
upon one’s character, as it defends against injurious assaults 
upon one’s person, even though the defamation is created by 
publication made by himself under compulsion. The defama­
tion arising from self-incrimination may be equally injurious 
as if originating purely from the maliciousness of others.
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The reprobation of compulsory self-incrimination is an estab­
lished doctrine of our civilized society. As stated by appel­
lant’s counsel, it is the “ result of the long struggle between 
the opposing forces of the spirit of individual liberty on the 
one hand and the collective power of the State on the other.” 
As such, it should be condemned with great earnestness.

The essential and inherent cruelty of compelling a man to 
expose his own guilt is obvious to every one, and needs no 
illustration. It is plain to every person who gives the subject 
a moment’s thought.

A sense of personal degradation in being compelled to 
incriminate one’s self must create a feeling of abhorrence in 
the community at its attempted enforcement.

The counsel of the appellant justly observes on this sub­
ject, as on many of the proceedings taken to escape from the 
enforcement of the constitutional and legal protection, estab­
lished to guard a citizen from any unnecessary restraints upon 
his person, action or speech, that “ the proud sense of personal 
independence which is the basis of the most valued qualities 
of a free citizen is sustained and cultivated by the conscious­
ness that there are limits which even the State cannot pass in 
tearing open the secrets of his bosom. The limit which the 
law carefully assigns to the power to make searches and seiz­
ures proceeds from the same source.”

The doctrine condemning attempts at self-incrimination is 
declared in numerous cases. Starkie, in his treatise on Evi­
dence, observes that the rule forbidding such incrimination is 
based upon two grounds, one of policy and one of humanity, 
“of policy because it would force a witness under a strong 
temptation to commit perjury, and of humanity because it 
would be to extort a confession by duress, every species and 
description of which the law abhors.” (Am. ed. pp. 40, 41.)

In United States v. Collins, 1 Woods, 511, Mr. Justice 
Bradley said “ the immunity was founded upon principles of 
public policy and a just regard to the liberties of every citi- 
Zeu. ’ And we have no sympathy for the efforts of any indi­
vidual or tribunal to weaken or fritter away any of the 
provisions of the Constitution, even the least, intended for
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the protection of the private rights of the citizen. Those pro­
visions should receive the construction which would give them 
the widest and most beneficent effect intended.

But there is another and conclusive reason against the stat­
ute of Congress. It undertakes, in effect, to grant a pardon 
in certain cases to offenders against the law, that is, on con­
dition that they will give full answers to certain interroga­
tories propounded. It declares that the alleged offender shall 
not be punished for his offence upon his compliance with a 
certain condition. The legal exemption of an individual from 
the punishment which the law prescribes for the crime he has 
committed is a pardon, by whatever name the act may be 
termed. And a pardon is an act of grace which is, so far as 
relates to offenders against the United States, the sole pre­
rogative of the President to grant.

In JEx parte Garland, 4 Wall. 333, 380, this court, after 
stating that the Constitution provides that the President shall 
have power to grant reprieves and pardons for offences against 
the United States except in cases of impeachment, says : “ The 
power thus conferred is unlimited with the exception stated. 
It extends to every offence known to the law, and may be 
exercised at any time after its commission, either before legal 
proceedings are taken, or during their pendency, or after con­
viction and judgment. This power of the President is not 
subject to legislative control. Congress can neither limit the 
effect of his pardon, nor exclude from its exercise any class of 
offenders. The benign prerogative of mercy reposed in him 
cannot be affected by any legislative restrictions.”

Congress cannot grant a pardon. That is an act of grace 
which can only be performed by the President. The consti­
tutional privilege invoked by the appellant should have had 
full effect, and its influence should not have been weakened in 
any respect by the statute which attempted to exercise a pre­
rogative solely possessed by the President.

The order remanding the appellant should, therefor, in my 
judgment, be reversed, and an order entered that he be dis­
charged from custody and be set at liberty.
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APPEAL FROM THE COURT OF CLAIMS.

No. 652. Argued and submitted March 8,1896. —Decided March 28, 1896.

In an action brought by a Circuit Court commissioner for the District of 
Louisiana to recover fees for alleged services rendered the United States 
in prosecutions under Kev. Stat. § 1986, the Court of Claims found that 
the prosecutions were the result of a purpose on the part of party man­
agers to purge, as they alleged, the register of illegal voters ; that the 
commissioner made no inquiry or examination of witnesses to satisfy 
himself of probable cause, but simply issued warrants on the affidavits 
filed ; that the warrants issued were not signed by himself but by a num­
ber of clerks who used a stamp, which was a fac-simile of his signature, 
until the stamp was broken, and then simply wrote his name ; that in the 
issuance of warrants the commissioner exercised no discretion, and 
made no personal examination of the complaints or witnesses, but issued 
a warrant in all cases in which a complaint was made ; that the warrants 
were issued generally for the purpose of affecting the register of votes 
to be used in the election, and not to arrest and punish offenders ; that in 
a large majority of the 1303 cases in which the defendants were dis­
charged it did not appear that the commissioner performed any service 
in investigating the offences charged, nor in judicially determining the 
guilt or innocence of the parties. Held, that these findings justified 
the further finding of that court that “ from said facts the court finds 
the ultimate fact to be that the claimaint’s testator did not perform the 
services for the United States in good faith for the purpose of enforcing 
the criminal law,” and the judgment entered thereon in favor of the 
United States.

The case is stated in the opinion.

Mr. Lewis Abraham and Mr. George A. Ming for appel­
lant.

Mr. Assistant Attorney General Dodge and Mr. Charles 
W. .Russell, for appellees, submitted on their brief.

Mr. Justice Brewer delivered the opinion of the court.

On December 16, 1878, the testator of plaintiff filed his 
petition in the Court of Claims, praying judgment against the 
United States for the sum of $82,830, for services as United
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States commissioner for the District of Louisiana. The peti­
tion alleged that proceedings were commenced before him as 
such commissioner in 8283 cases, and that under § 1986, Rev. 
Stat., he was entitled tö ten dollars for each case. A demurrer 
thereto having been sustained, and a judgment of dismissal 
rendered, his executrix, the present appellant — he having 
died pending the suit — appealed to this court, and here the 
judgment of the Court of Claims was reversed, and the case 
remanded for further proceedings. 151 U. S. 179.

In the opinion then filed this court, while disapproving of 
the contention that the mere multitude of cases was proof of 
a lack of good faith, at the same time distinctly recognized 
that no cause of action arose against the government unless 
the proceedings, judicial in form, were instituted and carried 
on in good faith and with a view to the arrest and punish­
ment of offenders ; and the case was remanded in order that 
that question of fact might be considered and determined. 
Thereafter a trial was had in the Court of Claims, and upon 
the testimony presented that court found, in its sixth finding, 
as follows : “ From said facts the court finds the ultimate fact 
to be that the claimant’s testator did not perform the services 
for the United States in good faith for the purpose of enforc­
ing the criminal law.” And upon this finding judgment was 
entered in favor of the defendant. From which judgment 
the plaintiff has again appealed to this court.

If nothing else were before us than the conclusion of the 
Court of Claims, expressed in the sixth finding, there would 
be little for consideration ; because, as was held when the case 
was here before, a lack of good faith on the part of a commis­
sioner may rightfully be pleaded in bar of any claim against 
the United States for compensation.

But the contention is that this sixth finding is dependent 
on facts stated in the prior findings, and that they do not 
warrant the conclusion. Those findings show that “ the pros­
ecutions were the result of a purpose on the part of party 
managers to purge, as they alleged, the register of illegal 
voters ;” that the commissioner made no “ inquiry or examina­
tion of witnesses to satisfy himself of probable cause,” but
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simply “ issued warrants on the affidavits ” filed, and that 
the warrants were not signed by himself but by a number 
of clerks who used, until broken, a stamp, which made a 
fac-simile of his signature, and thereafter simply wrote his 
name ; that of the 8283 persons against whom warrants were 
issued, about 2000 were persons of respectability and charac­
ter, residents of the city of New Orleans, and these facts 
being disclosed the prosecutions were summarily dismissed. 
It appears further that “in the issuance of warrants the 
commissioner exercised no discretion, and made no per­
sonal examination of the complaints or witnesses, but issued 
a warrant in all cases in which a complaint was made;” 
“that the warrants were issued generally for the purpose of 
affecting the register of votes to be used in the election, and 
not to arrest and punish offenders;” that in a large majority 
of the 1303 cases in which the defendants were discharged it 
does not appear that the commissioner “ performed any ser­
vice in investigating the offences charged, nor in judicially 
determining the guilt or innocence of the parties.” Further 
findings show that there were 120 persons swearing to the 
affidavits, each affidavit being sworn to by two persons, there 
being sixty groups of two persons, and that these affidavits 
were filed against persons who had registered for the purpose 
of voting at elections prior to that of 1876, and who, in the 
meantime, had removed from the ward or voting precinct in 
which they had theretofore been registered, but had not 
caused their names to be changed by the supervisors of 
registration.

Do these facts justify the conclusion stated in the sixth find­
ing? What is a judicial proceeding, and what function does 
a commissioner perform in instituting a criminal prosecution ? 
Is it partisan in any sense of the term? May a judicial officer 
exercise the powers conferred upon him to aid any party or 
faction in respect to a coming election ? It seems that the 
mere statement of the inquiry carries an answer in condemna­
tion. The very thought of a judicial office is that its functions 
are not partisan or political, and that he who occupies such of­
fice stands indifferent to all questions of mere party success.

VOL. CLXI—41
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It carries, also, the further thought that in the discharge of 
his judicial functions the magistrate exercises a personal and 
judicial consideration of every charge made, and subjects no 
one to the annoyance and disgrace of arrest until after per­
sonal and careful investigation he, as a magistrate, believes 
him to be guilty of a violation of law. The idea of a per­
functory discharge of these duties, of a transfer of responsi­
bility to mere clerks, of a wholesale proceeding against a 
multitude of citizens without personal inquiry as to the prob­
ability of the charge against each, is something abhorrent to 
the true and reasonable understanding of the conditions of 
judicial action. The testimony is not preserved, and we must 
rest upon the findings of fact made by the Court of Claims, 
and upon them, irrespective of what may be considered in the 
sixth finding as partially a conclusion of law, it is evident that 
the action of the commissioner was in no just sense the action 
of a judicial officer, instituted for the sake of upholding the 
laws of the United States and the punishment of crime. The 
facts, as stated in the prior findings, we unhesitatingly affirm, 
justify the conclusions stated in the sixth finding, and we 
therefore hold that the services rendered by the commissioner 
were partisan rather than judicial, and as such entitled to no 
compensation from the government.

The judgment is
Affirmed.

Me. Justice White took no part in the consideration and 
decision of this case.

OWENS v. HENRY.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOB THE 

EASTERN DISTRICT OF LOUISIANA.

No. 143. Argued and submitted March 18,1896. — Decided March 80,1896.

In June, 1861, O. recovered judgment in a Pennsylvania court for the recov­
ery of a sum of money against H. and F., both residents of that State. In 
1866 H. removed to Louisiana, and became a citizen of that State and
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continued so until his death. In 1866 the judgment was revived by scire 
facias, process being served on F. only. In 1871 it was in like manner 
revived. In 1880 0. proceeded on the judgment against H. in the courts 
of Louisiana, where a judgment is barred by prescription in ten years 
from its rendition. Being compelled to elect upon which judgment he 
relied, he elected to stand upon the scire facias judgment of 1871. Held, 
that, viewed as a new judgment rendered as in an action of debt, the 
judgment had no binding force in Louisiana, as H. had not been served 
with process or voluntarily appeared ; and considered as in continuation 
of the prior action and a revival of the original judgment for purposes 
of execution, it operated merely to keep in force the local lien, and, for 
the same reason, it could not be availed of as removing the statutory bar 
of the lex fori.

June 17, 1861, judgment was entered on a bond and war­
rant of attorney, dated March 1, 1861, for ten thousand dol­
lars, conditioned for the payment of five thousand dollars on 
the second day of March, 1861, with interest, in favor of Ber­
nard Owens against John Henry and James Feeny in the Dis­
trict Court for the county and city of Philadelphia, now the 
Court of Common Pleas No. 3, for the county of Philadelphia, 
State of Pennsylvania, and execution was issued thereon that 
day. February 3, 1866, a scire facias to revive this judgment 
was issued returnable the first Monday of March, and served 
upon Feeny, but returned nihil habet as to John Henry. And 
a second writ was issued March 19, 1866, and returned nihil. 
The docket entries show : “ Ap’l 21, 1866. Judg’t for want 
of an affidavit of defence,” but damages were not assessed 
until March 17, 1871, when they were entered at $6525. On 
that day a sei. fa. to revive this latter judgment was issued 
returnable the first Monday of April, 1871, and returned nihil, 
and April 11 an alias was issued returnable the first Monday 
of May, 1871, with a like return.

May 10, 1871, judgment was rendered “ for want of an ap­
pearance on two returns of nihil," and damages assessed at 
$8482.50. The record shows the assessment was made up of 
the amount of the prior judgment, (assessed March 17, 1871, 
but treated as of the date of the interlocutory judgment,) 
$6525, interest from April 21, 1866, $1957.50, “real debt, 
$8482.50.”

At the time the original judgment was rendered, John
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Henry was a citizen of the State of Pennsylvania, but he 
removed to the State of Louisiana in 1865, and became a cit­
izen of that State, residing there from September 5, 1865, 
until his death, January 3, 1892.

November 1, 1880, Bernard Owens, who was a citizen of 
Pennsylvania, filed his petition in the Circuit Court of the 
United States for the Eastern District of Louisiana against 
John Henry, as a citizen of Louisiana, setting forth the recov­
ery of judgment against Henry and Feeny June 17, 1861, and 
the issue of the writs of scire facias, upon which he recovered 
judgment May 10, 1871, in the sum of $8482.50, with interest 
from that date, together with costs, and prayed judgment, with 
interest and costs. Henry appeared and filed peremptory ex­
ceptions to the petition, which exceptions were sustained, and 
the plaintiff allowed to amend by declaring on which judg­
ment he relied. Thereupon, Owens filed his supplemental 
petition, in which he elected to stand upon the scire facias 
judgment of May 10, 1871. Defendant again excepted, and 
also answered that since September 5, 1865, he had been a 
citizen and resident of Louisiana, and for and during that 
time had not been a citizen of Pennsylvania, nor domiciled in 
said State, nor in any manner represented therein, nor been 
in any manner, by himself or his property, subject to the laws 
of the State of Pennsylvania ; also pleading nul tiel record, and 
denying that the courts of Pennsylvania ever acquired jurisdic­
tion over him by service or by voluntary appearance.

The case was submitted to the court for trial, a jury being 
waived, the issues found for defendant, and judgment entered 
dismissing the suit. While the case was under consideration, 
Henry died, and it was revived as against his testamentary 
executor, McCloskey. Thereupon a writ of error was sued 
out from this court.

Mr. George A. King for plaintiff in error.

Mr. W. S. .Benedict filed a brief for same.

No appearance for defendant in error.
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Mr. Chief Justice Fuller, after stating the case, delivered 
the opinion of the court.

Judgments for money, whether rendered within or without 
the State, are barred by prescription in the State of Louisiana 
in ten years from the date of the rendition thereof. La. Civ. 
Code, Art. 3547. The original judgment was recovered June 
17,1861, and this action was commenced November 1, 1880. 
Considered as brought upon that judgment the action was 
barred, but inasmuch as the original petition set up the judg­
ment on scire facias, rendered May 10, 1871, in respect of 
which ten years had not run, defendant compelled plaintiff to 
make his election as to which judgment he relied on, and he 
elected to stand on the judgment of May 10, 1871. The plea 
of prescription as to the original judgment therefore became 
unnecessary.

Ordinarily the writ of scire facias to revive a judgment is a 
judicial writ to continue the effect of, and have execution of, 
the former judgment, although in all cases it is in the nature 
of an action, as defendant may plead any matter in bar of ex­
ecution, as for instance, a denial of the existence of the record 
or a subsequent satisfaction or discharge. Foster on Scire 
Facias, 13, and cases cited ; Tidd’s Practice, 1090 ; 2 Sellon’s 
Practice, 275. , ·^ . . «

Conformably to the exigency of the writ, the judgment on 
sei. fa., the proceeding being regarded as a continuation of 
the original action, usually is that plaintiff have execution 
of the judgment mentioned in the writ with costs. Lilly’s 
Entries, 398, 638; Chitty’s Forms, 9th ed., 635 ; Black, Judg­
ments, § 498. But in Pennsylvania it is held that a scire 
facias is in such wise a substitute in that State for an action 
of debt elsewhere, that the judgment should be quod recuperet 
instead of a bare award of execution ; and hence, that a judg­
ment on scire facias cannot be avoided because the original 
judgment might have been. Duff v. Wynkoop, 74 Penn. St. 
300 ; Buehler v. Buffington, 43 Penn. St. 278 ; Conyngham v. 
Walter, 95 Penn. St. 85. Accordingly the judgment of May 

10,1871, was a judgment for the recovery of the amount of
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the judgment of 1866, with interest added thereon to date, 
and the judgment of 1866 was a similar judgment on the 
original judgment of June 17, 1861.

Viewed as a new judgment rendered as in an action of 
debt, it had no binding force in Louisiana, as Henry had not 
been served with process or voluntarily appeared. And con­
sidered as in continuation of the prior action and a revival of 
the original judgment for purposes of execution, on two re­
turns of nihil, it operated merely to keep in force the local 
lien, and could not be availed of as removing the statutory 
bar of the lex fori, for the same reason. Thompson v. Whit­
man, 18 Wall. 457 ; Pennoyer v. Neff, 95 U. S. 714; Grover 
& .Baker Serving Machine Co. v. Radcliffe, 137 U. S. 287 ; 
Steel v. Smith, 7 Watts & Searg. 447 ; Evans v. Reed, 2 Mich. 
N. P. 212 ; Hepler v. Davis, 32 Nebraska, 556.

The Circuit Court was right, and its judgment is
Affirmed.

PEARSALL v. GREAT NORTHERN RAILWAY 
COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF MINNESOTA.

No. 168. Submitted December 16, 1895. — Decided March 80,1896.

In 1856, the Minneapolis and St. Cloud Railroad Company was incorporated 
by the legislature of the Territory of Minnesota, with authority to con­
struct a railroad on an indicated route, and to connect its road by 
branches with any other road in the Territory, or to become part owner 
or lessee of any railroad in said Territory ; and also “to connect with any 
railroad running in the same direction with this road, and where there 
may be any portion of another road which may be used by this company. 
By a subsequent act it was, in 1865, authorized “ to connect with or adopt 
as its own, any other railroad running in the same general direction with 
either of its main lines or any branch roads, and which said corporation 
is authorized to construct ; ” “ to consolidate the whole or any portion 
of its capital stock with the capital stock or any portion thereof of any 
other road having the same general direction or location, or to become
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merged therein by way of substitution ; ” to consolidate any portion of 
its road and property with the franchise of any other railroad company 
or any portion thereof ; and to consolidate the whole or any portion of 
its main line or branches with the rights, powers, franchises, grants and 
effects of any other railroad. These several rights, privileges and fran­
chises were duly accepted by the railway company, and its road was con­
structed and put in operation. In 1874 the State of Minnesota enacted 
that “ no railroad corporation or the lessees, purchasers or managers of 
any railroad corporation shall consolidate the stock, property or fran­
chises of such corporation with, or lease or purchase the works or fran­
chises of, or in any way control any other railroad corporation owning 
or having under its control a parallel or competing line ; nor shall any 
officer of such railroad corporation act as the officer of any other rail­
road corporation owning or having the control of a parallel or competing 
line ; and the question whether railroads are parallel or competing lines 
shall, when demanded by the party complainant, be decided by a jury as 
in other civil issues;” and in 1881 its legislature enacted that “no rail­
road corporation shall consolidate with, lease or purchase, or in any way 
become owner of, or control any other railroad corporation, or any stock, 
franchise, rights of property thereof, which owns or controls a parallel 
or competing line.” In 1889 the company changed its name to Great 
Northern Railway Company and extended its road towards the Pacific. 
The Northern Pacific Railroad being about to be reorganized, it was pro­
posed that the Great Northern company should guarantee, for the benefit 
of the holders of the bonds to be issued by the reorganized company, the 
payment of the principal of, and interest upon such bonds, and as a con­
sideration for such guaranty, and as a compensation for the risk to the 
stockholders, the reorganized company should transfer to the sharehold­
ers of the Northern company, or to a trustee for their use, one half the 
capital stock of the reorganized company; and that the Northern Pacific 
should join with the Great Northern in providing facilities for an inter­
change of cars and traffic between their respective lines, and should in­
terchange traffic with the Northern company, and operate its trains to 
that end upon reasonable, fair and lawful terms under joint tariffs or 
otherwise, the Northern company having the right to bill its traffic, pas­
sengers and freight from points on its own line to points on the North­
ern Pacific not reached by the Great Northern, with the further right to 
make use of the terminal facilities of the Northern Pacific at points 
where such facilities would be found to be convenient and economical, 
jointly with that company. A stockholder of the Great Northern com­
pany filed this bill against it, to restrain it from carrying out such agree­
ment. Held, that the Great Northern company was subject to the provi­
sions of the acts of 1874 and 1881, and that the proposed arrangement 
was in violation of the provisions in those acts prohibiting railroad cor­
porations from consolidating with, leasing or purchasing, or in any other 
way becoming the owner of, or controlling any other railroad corporation, 
or the stock, franchises or rights of property thereof, having a parallel or
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competing line, and was therefore beyond the corporate power of the com­
pany to make.

Where, by a railway charter, a general power is given to consolidate with, 
purchase, lease or acquire the stock of other roads, which has remained 
unexecuted, it is within the competency of the legislature to declare, by 
subsequent acts, that this power shall not extend to the purchase, lease 
or consolidation with parallel or competing lines.

Where a charter authorizes a company in sweeping terms to do certain 
things which are unnecessary to the main object of the grant, and not 
directly and immediately within the contemplation of the parties thereto, 
the power so conferred, so long as it is unexecuted, is within the control 
of the legislature and may be treated as a license, and may be revoked, if 
a possible exercise of such power is found to conflict with the interests 
of the public.

The court epitomizes, in its opinion, several previous cases for the purpose 
of showing the general trend of opinion in this court upon the subject 
of corporate charters and vested rights.

This was a bill in equity filed by Pearsall, a stockholder in 
the Great Northern Railway, against the company, which is 
a corporation created and existing under the laws of the Ter­
ritory and State of Minnesota, and a citizen of that State, 
to enjoin it from entering into and carrying out a certain 
agreement between that company and the holders of bonds 
secured by the second and third general mortgages, and the 
consolidated mortgage of the Northern Pacific Railroad 
Company, under which, upon a sale and foreclosure of the 
mortgages given to secure such bonds, the holders were to 
purchase or cause to be purchased the property and fran­
chises of the Northern Pacific Railroad Company.

Plaintiff set up that he was the holder of five hundred 
shares of $100 each of the preferred paid up stock of the 
defendant corporation; that such stock is of the value of 
more than $125 per share, but that the proposed arrange­
ment, if consummated, would decrease the value of his stock 
and damage him to an amount exceeding $5000. The suit 
was brought for the benefit of the plaintiff and all stock­
holders similarly situated. The facts as they appear in the 
bill and answer, upon which the case was heard, are sub­
stantially as follows;

The defendant, the Great Northern Railway, is a corpora-
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tion organized and existing under the act of the legislature 
of the Territory of Minnesota of March 1, 1856, c. 160, Gen. 

, Laws 1856, 294, to incorporate the Minneapolis and St. Cloud
Railroad Company, and a number of amendatory acts not 
necessary to be noticed in detail. By the original act, the 
Territory granted to the railroad company (§ 1) the right 
to be a corporation, the right to acquire by purchase, gift, 
grant, devise or otherwise, and to hold and to convey all 
such property, real and personal, which should be necessary 
or convenient to carry into effect the objects and purposes 
of the corporation ; the right (§ 2) to construct and operate 
a railroad from Minneapolis to St. Cloud, (about 75 miles,) 
and also to a point at or near the mouth of the St. Louis 
River, (about 180 miles,) with the further power (§ 6) to 
connect its road by branches with any other road in the Ter­
ritory, or to become part owner or lessee of any railroad in 
said Territory, and also (§ 12) “ to connect with any rail­
road running in the same direction with this road, and where 
there may be any portion of another road which may be used 
by this company.”

By § 17 “this act is hereby declared to be a public act, 
and may be amended by any subsequent Legislative Assem­
bly, in any manner not destroying or impairing the vested 
rights of said corporation.”

By the amendatory act passed by the legislature of the 
State of February 28, 1865, c. 4, Special Laws of 1865, page 
27, such corporation (§ 3, amendatory of original § 12) was 
authorized “ to connect with or adopt as its own . . . any 
other railroad running in the same general direction with 
either of its main lines or any branch roads, and which said 
corporation is authorized to construct ; ” (§ 8) “ to consoli­
date the whole or any portion of its capital stock with 
the capital stock or any portion thereof of any other road 
• · · having the same general direction or location, or to 
become merged therein by way of substitution ; ” the further 
nght (§ 9) to consolidate any portion of its road and prop­
erty with the franchise of any other railroad company or any 
portion thereof, and (§ 12) to consolidate the whole or any
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portion of its main line or branches with the rights, powers, 
franchises, grants and effects of any other railroad.

It is alleged in the bill and admitted by the answer that 
these several acts, with their rights, privileges and franchises, 
were duly accepted, and that the same have ever since re­
mained in full force and effect ; that prior to 1880, the com­
pany constructed and put into operation that portion of its 
line which extended from St. Cloud eastwardly to the town 
of Hinckley, in the State of Minnesota, and that in 1889 it 
changed its name to the Great Northern Railway Company, 
which name it has ever since borne and now bears ; that by 
various purchases, consolidations and leases, it now operates 
and controls all the lines of the Great Northern Railway 
Company extending from St. Paul and Duluth in the State 
of Minnesota, and from Superior in the State of Wisconsin, 
across the States of Minnesota, North Dakota, Montana and 
Idaho, to the towns of Everett and Seattle in the State of 
Washington, with many branch and connecting lines, none 
of which, however, reach Tacoma in the State of Washington, 
Portland in the State of Oregon, or Winnipeg in the Domin­
ion of Canada. All of these different lines comprise an ag­
gregate mileage of nearly forty-five hundred miles, and are 
operated as a combined railway system, under the name of 
the Great Northern Railway.

The Northern Pacific Railroad Company is a corporation 
organized and existing under certain acts and resolutions of 
Congress, and owns some, and through its receivers, controls 
and operates all the lines of the Northern Pacific Railroad 
system, extending from St. Paul in Minnesota, and from Ash­
land in Wisconsin to Tacoma in the State of Washington, 
and Portland in the State of Oregon, with many branches 
and connecting lines, one of which extends to Winnipeg in 
Canada ; that the aggregate mileage of the Northern Pacific 
system is nearly forty-five hundred miles, and some of the 
lines of each of these systems are parallel to and some com­
peting with the lines of the other system ; that the Northern 
Pacific Railroad Company is insolvent, its road in the hands 
of receivers appointed by the court at the instance of the
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bondholders under the second, third and consolidated mort­
gages. The trustee for these bondholders has commenced 
suits to foreclose these mortgages, and the receivers are in 
possession under appointment in these foreclosure suits.

The defendant and the holders of a majority of the out­
standing bonds of these mortgages of the Northern Pacific 
Railroad Company have entered into an arrangement or 
agreement by which the property shall be sold to a com­
mittee of the bondholders, who are to organize a new cor­
poration, subject to the prior mortgages, which shall issue 
its bonds to the aggregate amount of $100,000,000, or more, 
payment of which is to be guaranteed by the Great North­
ern, and capital stock to the further amount of one hundred 
millions, one half of which is to be transferred to the share­
holders of the Great Northern, and shall enter into a traffic 
contract with it, whereby in substance the two companies 
shall thereafter exchange traffic at all intersecting and con­
necting points, and divide the common earnings from such 
exchanged traffic on the basis of miles hauled on the systems 
respectively. This arrangement is fully set forth in the 
answer, a copy of which in that particular is printed in the 
margin.1

1 (1.) The holders of the said several classes of bonds shall obtain a de­
cree of foreclosure in said actions and for the sale of the railroad proper­
ties and franchises of the Northern Pacific Railroad Company, including its 
franchises to be a corporation, subject to the said divisional and general 
first mortgages mentioned in paragraph ten of the bill, and shall cause the 
same to bid in and be purchased by a committee of bondholders or their 
agents for the benefit of all the holders of said outstanding bonds secured 
by the mortgages so foreclosed, and shall cause a reorganization of the said 
railway franchises and property as a new corporation, either under the said 
acts and joint resolutions of Congress relating to the Northern Pacific Rail­
road Company or under some other proper and sufficient legislation of the 
United States, or of some one or more States.

(2.) Upon such foreclosure sale and reorganization the reorganized com­
pany may issue its bonds to an amount in the aggregate of $100,000,000 or 
over and its full paid capital stock of $100,000,000, this defendant to guar­
antee, for the benefit of the holders of such bonds, the payment of the prin­
cipal thereof, together with interest thereon to an amount in the aggregate 
of such interest, guarantee not to exceed $6,200,000 per year, which guar-
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Plaintiff claims that this agreement is unlawful and in vio­
lation of the act of March 9,1874, General Laws of Minnesota 
for 1874, c. 29, which provides that “ no railroad corporation 
or the lessees, purchasers or managers of any railroad corpora­
tion shall consolidate the stock, property or franchises of such 
corporation with, or lease or purchase the works or franchises 
of, or in any way control any other railroad corporations own­
ing or having under its control a parallel or competing line ; 
nor shall any officer of such railroad corporation act as the 
officer of any other railroad corporation owning or having the 
control of a parallel or competing line; and the question 
whether railroads are parallel or competing lines shall, when 
demanded by .the party complainant, be decided by a jury as 
in other civil issues ; ” and also because it is a violation of § 3,

antee shall, if required by said reorganization company, be written and ex­
ecuted upon the back of each of said bonds.

(3. ) Among other good and valuable considerations for such guarantee, 
and as a compensation for the risk to the stockholders of the defendant 
company, which may result by reason of said guarantee in the way of a 
possible diversion of a portion of the earnings of the defendant to make 
good its guarantee, the said reorganized company shall transfer, or cause 
or procure to be transferred by its stockholders, to the shareholders of 
the defendant company, or to some person or corporation as trustee for 
their use, one half part of the capital stock of said reorganized company.

(4.) The Northern Pacific Company shall join with the defendant in pro­
viding reasonable and adequate facilities for an interchange of cars and 
traffic between their respective lines, and shall interchange traffic with 
defendant and operate its trains to that end upon reasonable, fair and law­
ful terms under joint tariffs or otherwise.

(5.) The defendant shall have the right to bill and route its traffic, pas­
sengers and freight from points on its line by way of such connections as 
now exist or may hereafter be constructed between said line and the North­
ern Pacific Company to Winnipeg, Tacoma, Portland and all points in the 
different States through which the line of the Northern Pacific Railroad ex­
tends and not reached by the line of this defendant.

(6.) The defendant shall have the right to make use of the depot and 
terminal facilities of the Northern Pacific company at Spokane Falls and 
other points, where such use shall be found to be convenient and economi­
cal, jointly with that company, and upon reasonable, fair and lawful terms, 
which shall insure to the defendant a large saving on the cost and expense 
which it must otherwise necessarily incur in constructing and operating 
depots and terminals of its own.
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of the act of March 3,1881, c. 94, of the laws of Minnesota for 
1881, Gen. Laws, 109, which enacts that “no railroad corpora­
tion shall consolidate with, lease or purchase, or in any way be­
come owner of, or control any other railroad corporation, or 
any stock, franchise, or rights of property thereof, which owns 
or controls a parallel or competing line.”

Defendant answered that it had ample power to make and 
perform its agreement under its charter; that the true con­
struction of the provisions of the acts of 1874 and 1881, just 
cited, is that they do not amend or affect its charter, and that 
if the opposite construction be adopted, they are void in so 
far as they prohibit or affect its rights to make and perform 
this agreement, because they are in violation of the contract 
clause of the Constitution.

Upon the other hand, plaintiff insisted that the right to so 
amend the charter of the defendant, as to prohibit the per­
formance of this contract, was reserved to the State by sec­
tion 17 of the act of 1856, providing that the act might be 
amended by any subsequent legislation, in any manner not 
destroying or impairing the vested rights of said corporation.

The case was first submitted to the court upon motion for 
injunction, which was denied, and again upon a final hearing 
upon bill and answer ; and the court, for the reasons stated in 
the opinion upon the motion for injunction, entered a decree 
dismissing the bill. Whereupon the plaintiff appealed to this 
court.

Mr. Henry J. Horn for appellant.

Mr. H. W. Childs, Attorney General of the State of Min­
nesota, for that State.

Mr. Μ. D. Grover, Mr. Cushman K. Davis, Mr. F. B. Kel­
logg, and Mr. C. A. Severance for appellee.

I· The agreement, so far as it relates to an interchange of 
traffic, to a joint use of tracks and terminals and to through 
billing and routeing of traffic from points on the line of appel­
lee to points on the line of the Northern Pacific Railroad Com-
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pany, not reached by its line, is valid. It is authorized by ex­
press provisions of the acts constituting appellee’s charter and 
is in accord with public policy.

Section 3 of the Interstate Commerce Act provides: “Ev­
ery common carrier, subject to the provisions of this act, 
shall, according to their respective powers, afford all reason­
able, proper and adequate facilities for an interchange of 
traffic between their respective lines.”

Chap. 108, Laws of 1893, State of Minnesota, provides: 
“All railway companies doing business in this State shall, 
upon the demand of any person or persons, establish reason­
able joint through rates for the transportation of freight 
between points on their respective lines within the State. 
Car load lots shall be transferred without unloading in the 
cars in which such shipments are made, unless such loading 
shall be done without charge therefor to the shipper or re­
ceiver.” See Stewart v. Erie cê Western Transportation Co., 
17 Minnesota, 372; Oregon Short Line v. Northern Pacific 
Railroad, 61 Fed. Rep. 158; Oregon Short Line v. Northern 
Pacific Railroad, 51 Fed. Rep. 465.

The proposed guaranty is not an accommodation promise, 
or a loan of credit, but is an agreement to meet a legal obliga­
tion upon conditions, or to pay a debt, or to satisfy a liability. 
The rule is well established that such a guaranty is valid if 
based upon a valuable consideration, and the guarantor has 
the right to invest in it. Zabriskie v. Cleveland, Columbus & 
Cincinnati Railroad, 23 How. 381 ; Creen Rag & Minne­
sota Railroad v. Union Steamboat Co., 107 U. S. 98 ; Pitts­
burg, Cincinnati dec. Railway v. Keokuk db Hamilton Bridge 
Co., 131 U. S. 371 ; Port Worth City Co. v. Smith Bridge Co., 
151 U. S. 294 ; Harrison v. Union Pacific Railroad, 13 Fed. 
Rep. 522 ; Tod v. Kentucky Union Land Co., 57 Fed. Rep. 47; 
Leavenworth v. Chicago dec. Railway, 134 U. S. 688; Kentv. 
Quicksilver Mining Co., 78 N. Y. 159; Rodgers Works v. 
Southern Railroad Association, 34 Fed. Rep. 278; Railroad 
Co. v. Howard, 7 Wall. 392 ; Low v. Central Pacific Rail- 
road, 52 California, 58.

II. The agreement, so far as it relates to a transfer of one
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half the full paid stock of the new or reorganized company, 
by the stockholders of such company, to the stockholders of 
appellee, is not forbidden by any law of the State. Appellee 
does not acquire the legal title to the stock, and by such 
transfer of stock it does not acquire the ownership or con­
trol, of the new or reorganized company. See Pullmanns 
Palace Car Co. v. Missouri Pacific Pailway, 115 U. 8. 587, 
where a construction was given to the word “ control ” such 
as we contend for.

III. If the legal effect of the agreement, taken as an 
entirety, is to give to appellee the control of the new or 
reorganized company, it is authorized by the acts constituting 
its charter to execute the agreement and acquire such control.

(1) It has such authority under the provisions of the act 
of March 1, 1856, giving it power to become part owner of 
a railroad, or to adopt a railroad as its own, and to acquire 
the right to the sole or joint use of a railroad.

(2) It has such authority under the provisions of the act 
of February 28, 1865, giving it the right to consolidate its 
stock and property with the stock and property of another 
railroad company, either within or without the State.

IV. The appellee having power under its charter and under 
the facts disclosed in the record, to execute the agreement, 
such right was not taken away by the state laws of 1874 
and of 1881.

V. An accepted act of incorporation of a private corpora­
tion is a contract between the State and the corporation. 
Where the charter consists of a series of acts, each act which 
confers new and valuable powers and franchises is a contract 
between the State and the corporation. Any law of the State, 
which impairs or destroys any valuable franchise granted by 
such act, violates section ten, article one, of the Constitution 
of the United States, which provides that no State shall pass 
any law impairing the obligations of a contract, and is, there­
fore, inoperative, unless a right to modify, impair, or destroy 
such franchise is expressly reserved. A right to become 
owner of the railroad of another company, or to adopt it, or 
to become the owner of the stock of another company ; or to
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consolidate with, or acquire the control of such company, 
is a valuable franchise and property right, which becomes 
vested immediately upon the acceptance of the acts by which 
the right is granted. See Dartmouth College case, 4 Wheat. 
518 ; Dranch v. Jesup, 106 U. S. 468 ; Digua Dank v. Knoop, 
16 How. 369 ; Monongahela Navigation Co. v. United States, 
148 U. S. 312; Wilmington Railroad v. Reid, 13 Wall. 264; 
The Ding hamton Dridge, 3 Wall. 51; Doston & Lowell Rail­
road v. Salem & Lowell Railroad, 2 Gray, 1.

VI. A charter contract not containing a reservation on the 
part of the State of a right to alter or amend cannot be im­
paired by subsequent legislation. A right may be reserved 
by the State to alter, amend or repeal a charter contract. In 
such case vested rights may be impaired or annulled. Not 
vested rights in property, or contract acquired by user of 
corporate powers and franchises, but rights vested in the 
corporation by the terms of the charter contract, being part 
of the contract of incorporation. The distinction between 
the rights of property, acquired under an exercise of corpo­
rate powers and franchises, and which are protected under 
the Fourteenth Amendment of the Constitution of the United 
States, and rights given by contract, and which are pro­
tected under article one of section ten of the Constitution, is 
apparent. See Tomlinson v. Jessup, 15 Wall. 454; Hamilton 
Gas Light Co. v. Hamilton, 146 U. S. 258; Greenwood v. 
Hr eight Co., 105 U. S. 13 ; Dridge Co. v. United States, 105 
U. S. 470.

A charter contract may contain a limited reservation of a 
right to alter or impair powers, rights, and franchises granted 
by it. In such case it is the contract that may be altered or 
amended, and vested rights growing out of an acceptance of 
the contract may be impaired. In this case we have a reser­
vation of a right to amend, “ in any manner not destroying the 
vested rights of the corporation.” The vested rights of the 
corporation were the rights, privileges and franchises which 
it acquired on its acceptance of the acts constituting its char­
ter. By such acceptance the corporation acquired a right to 
hold and convey property, real or personal, necessary to carry
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into effect the object and purpose of the corporation ; . . . 
the right to construct railroads, main and branch lines ; . . . 
the right to become part owner of, or to adopt as its own, the 
railroad of another company; . . . the right to acquire 
the sole or joint use of the railroad of another company ; . . . 
the right to consolidate its stock, its railroad, property, effects 
and franchises with the stock, property, effects and franchises 
of any other railroad company, either within or without the 
State.

If the proposed arrangement had been made prior to the 
passage of the act of 1874, it is not contended that under the 
right reserved to amend, the State could have lawfully annulled 
such contract of consolidation, or have deprived appellee of 
any right acquired under it. In such case it is conceded the 
right would have become vested, and thus could not have been 
impaired. It is claimed that only rights of property and other 
derivative rights, which have been acquired by user, under 
the acts constituting the charter, are vested rights within the 
meaning of the words as used in section 17 of the act of 1856 ; 
but this is not so. It is not the user that gives the right or 
franchise. It is the franchise which authorizes the user. The 
distinction between rights of property, which are protected as 
vested rights, because they are property rights, and a contract 
right, and obligation, in the form of powers, privileges and 
franchises granted by an act of incorporation, seems very ap­
parent.

A reservation of a right to amend without words of limita­
ron, gives a right to amend the charter, in any manner the 
State may deem expedient. It is the contract that in such 
case is subject to amendment. Here we have words of limita­
tion, “ may amend in any manner not impairing or destroying 
the vested rights of the corporation.” Are not the negative 
words to stand as the controlling language ?

In construing these words we should look at the condition 
of the country when the acts were passed. There was no 
railroad within 300 miles of the legislature that passed the 
act of 1856, and there was no hope of settlement until a rail­
road should reach there. Under such circumstances, the leg-

VOK CLXI—42
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islature was willing to grant large and valuable franchises 
and privileges, to induce the investment of capital for the 
construction of railroads. It offered to appellee all the 
rights, franchises and privileges contained in the act of 
March 1, 1856. It intended that all such rights should be 
secure against amendment in such a way as to impair or 
destroy them by subsequent legislation.

Many questions that have since been solved were, at that 
time, not thought of; limitations that have since been im­
posed upon corporations were not considered. Nine years 
passed, but no railroad had been built. Then the State 
amended the original charter contract, and offered the amend­
ment to the corporation, thus giving to it new and very valu­
able privileges and franchises. The court had, prior to that 
time, decided that every valuable privilege given by a charter, 
and which induced to its acceptance, was a contract which 
could not be changed by the legislature unless there was a 
reserved power to do so. The conclusion, as the court below 
held, “ is irresistible that they meant that they would never 
so amend .that charter as to impair or destroy any franchise 
or rights of the corporation which the courts had declared 
vested as soon as the corporate act was accepted.”

The words of limitation are controlling. If necessary to 
preserve the limitation, the word “amend” must be disre­
garded. If not controlling they are without meaning.

But the word “ amend ” may be preserved and given force, 
although the right to amend is limited, as expressed in the 
section under consideration. The legislature might have 
made the grant without reserving any right. It could have 
reserved the full right of amendment or repeal. It adopted 
a third course. It reserved a right to amend, but not so as 
to take away or impair any right given by contract to be 
amended. What is it that the legislature may amend? It 
is thé contract between the State and the corporation. How 
may it amend this contract ? The answer is, in any and all 
respects not in any way destroying or impairing any right 
given by the terms of the contract to the corporation» In 
a charter where there is no reservation of right to amend, no
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amendment can be made in any matter affecting the nature of 
the enterprise or making an increase of liability or duty with­
out the consent of all the stockholders. The word “ amend ” 
then has force as a part of the contract under which the State 
may offer additional privileges, in its interests, that can be ac­
cepted by the corporation through the vote of a mere majority 
of its stockholders, and that cannot be rejected by the dissent 
of a single share. It has been held that where there is no re­
served right, such changes cannot be made without the con­
sent of every stockholder.

VIL The right of consolidation of stock and property is 
clearly granted to appellee by the act of February 28,1865. 
This right is not limited to the line from Minneapolis via St. 
Cloud to Lake Superior, but extends to all branch lines which 
appellee is authorized to construct. This act and the act of 
March 1,1856, are not to be treated as one act. It grants new 
franchises and powers ; and, upon its acceptance, became a new 
and independent contract as respects all such new franchises 
and powers.

Mr. Justice Brown, after stating the case, delivered the 
opinion of the court.

This case turns upon the question whether the right given 
by its charter to the Minneapolis and St. Cloud Railroad Com­
pany to connect with any railroad running in the same general 
direction, and, by a subsequent amendatory act, to consolidate 
its capital stock, or its property, road or franchise with those 
of any other railroad, could be taken away by a subsequent 
act inhibiting the consolidation, lease or purchase by any rail­
road of the stock, property or franchise of any parallel or com­
peting line. A different question would have been presented 
if any such contract had been made and carried into effect, 
before the act of 1874 was passed, since it might be claimed 
that the rights of the parties had become vested, within the 
meaning of section 17 of the original charter of the Minnesota 
and St. Cloud Railroad, and as such could not be destroyed or 
impaired by subsequent legislation, without infringing upon
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that provision of the Constitution inhibiting state legislation 
impairing the obligation of contracts. The case then involves 
indirectly the meaning of the words “ vested rights,” when 
used in the charter of railroads and other similar corpora­
tions.

1. The whole doctrine of vested rights as applied to the 
charters of corporations is based upon the Dartmouth College 
case, 4 Wheat. 518, in which the broad proposition was laid 
down that such charters were contracts within the meaning of 
the Constitution, and hence that an act of the state legislature 
altering a charter in any material respect was unconstitutional 
and void. The doctrine of this case has been subjected to 
more or less criticism by the courts and the profession, but has 
been reaffirmed and applied so often as to have become firmly 
established as a canon of American jurisprudence. The pre­
cise point decided was this : By the original charter from the 
Crown, granted in the year 1769, twelve persons, therein 
named, were incorporated by the name of “ The Trustees of 
Dartmouth College,” and there was granted to them and their 
successors the usual corporate privileges and powers, among 
which was authority to govern the college, and fill all vacan­
cies which might be created in their own body. By an act of 
the legislature of New Hampshire passed in 1816, the charter 
was amended, the number of trustees increased to twenty-one, 
the appointment of the additional members vested in the ex­
ecutive of the State, and a board of overseers, consisting of 
twenty-five persons, created, with power to inspect and control 
the most important acts of the trustees. The president of the 
senate, the speaker of the house of representatives of New 
Hampshire, and the governor and the lieutenant governor of 
Vermont, for the time being, were to be members eœ officio; 
and the board was to be completed by the governor and coun­
cil of New Hampshire, who were also empowered to fill al 
vacancies which might occur. A majority of the trustees o 
the college refused to accept this amended charter, and brought 
suit for the corporate property, which was in possession of a 
person holding by authority of the acts of the legislature.

The opinion contained an exhaustive discussion of the whole
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subject of corporate rights and their impairment by state leg­
islation, and probably contributed as much as any he ever 
delivered to the great reputation of Chief Justice Marshall. 
The proposed legislation of the State was fundamental in its 
character. On the part of the Crown it was expressly stipu­
lated that the corporation thus constituted should continue 
forever; and that the number of trustees should consist of 
twelve and no more. By the act of the legislature the trustees 
were increased to twenty-one, the appointment of the addi­
tional number given to the executive of the State, and a board 
of overseers, twenty-one out of twenty-five of whom were also 
appointed by the executive of the State, was created and in­
vested with power to inspect and control the most important 
acts of the trustees. Thus, said Mr. Chief Justice Marshall, 
“ the whole power of governing the college is transferred from 
trustees, appointed according to the will of the founder, ex­
pressed in the charter, to the executive of New Hampshire.” 
If this legislation was valid, Dartmouth College, as it was 
originally incorporated, ceased to exist, and a new institution 
of learning was created, which was put completely at the 
mercy of the state legislature. It was not the case of an 
amendment in an unimportant particular—the taking away 
of a non-essential feature of the charter, but a radical and 
destructive change of the 'governing body — a transfer of its 
power to the executive of the State, and virtually a reincor­
poration upon a wholly different basis.

Subsequent cases have settled the law that, wherever prop­
erty rights have been acquired by virtue of a corporate charter, 
such rights, so far as they are necessary to the full and com­
plete enjoyment of the main object of the grant, are contracts, 
and beyond the reach of destructive legislation. Even before 
the Dartmouth College case was decided, it was held by this 
court that grants of land made by the Crown to colonial 
churches were irrevocable, and that property purchased by, 
or devised to them, prior to the adoption of the Constitution, 
could not be diverted to other purposes by the States which 
succeeded to the sovereign power of the colonies. TerreUy. 
Taylor, 9 Cranch, 43 ; Town of Pawlet v. Clark, 9 Cranch,
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292 ; Society for Propagation of the Gospel v. New Haven, 8 
Wheat. 464.

Indeed, the sanctity of charters vesting in grantees the title 
to lands or other property has been vindicated in a large num­
ber of cases. Navis v. Gray, 16 Wall. 203 ; Fletcher v. Peck, 
6 Cranch, 87, 137 ; Moore n. Robbins, .96 U. S. 530 ; United 
States V. Schurz, 102 U. S. 378 ; Noble v. Union River Logging 
Railroad, 147 U. S. 165.

This court has had, perhaps, more frequent occasion to 
assert the inviolability of corporate charters in cases respect­
ing the power of taxation than in any other, and in a long 
series of decisions has held that a clause imposing certain 
taxes in lieu of all other taxes, or of all taxes to which the 
company or stockholders therein would be subject, is impaired 
by legislation raising the rate of taxation, or imposing taxes 
other than those specified in the charter. Thus in State Bank 
of Ohio v. .Knoop, 16 How. 369, it was held that, where, by a 
general banking law, it was provided that a certain percentage 
of dividends should be set off for the use of the State, and 
should be in lieu of all taxes to which the company or stock­
holders therein would otherwise be subjected, this was a 
contract fixing permanently the amount of taxation, and that 
legislation could not thereafter increase it. In this connection 
it was said by Mr. Justice McLean r “ Every valuable privilege 
given by the charter, and which conduced to an acceptance of 
it and an organization under it, is a contract which cannot be 
changed by the legislature where the power to do so is not 
reserved in the charter. The rate of discount, the duration of 
the charter, the specific tax agreed to be paid, and other pro­
visions essentially connected with the franchise, and necessary 
to the business of the bank, cannot, without its consent, be­
come a subject for legislative action.” To the same effect are 
New Jersey v. Wilson, 7 Cranch, 164; Gordon v. Appeal Tax 
Çourt, 3 How. 133 ; Podge v. Woolsey, 18 How. 331 ; Jefferson 
Branch Bank v. Skelly, 1 Black, 436; McGee v. Mathis, 4 
Wall. 143; Rome of . the Friendless V. Rouse, 8 Wall. 430; 
Wilmington Railroad v. Reid, 13 Wall. 264; Humphrey v. 
Pegues, 16 Walk 244; Farrington v. Tennessee, 95 ü. S. 679;
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New Jersey v. Yard, 95 U. S. 104 ; Asylum v. New Orleans^ 
105 U. S. 362. If, however, the charter contain a reservation 
of an unlimited power to alter, amend or repeal, the legisla­
ture may take away an immunity from taxation. Tomlinson 
v. Jessup, 15 Wall. 454.

Within the same principle are grants of an exclusive right 
to supply gas or water to a municipality, or to occupy its 
streets for railway purposes. New Orleans Gas Co. v. Louisi­
ana Light Co., 115 U. S. 650; New Orleans Water Works v. 
Hivers, 115 U. S. 6*14:; Louisville Gas Co. v. Citizens* Gas 
Co., 115 U. S. 683 ; St. Tammany Water Works v. New Orleans 
Water Works, 120 U. S. 64; Boston de Lowell Railroad v. 
Salem de Lowell Railroad, 2 Gray, 1.

So, if a company be chartered with power to construct 
and maintain a turnpike, erect toll-gates and collect tolls, such 
franchise is protected by the Constitution. Turnpike Co. v. 
Illinois, 96 U. S. 63 ; Nonongahela Navigation Co. v. United 
States, 148 U. S. 312.

If it be provided in the charter of a bank that the bills and 
notes of the institution shall be received in payment of taxes 
or of debts due to the State, such undertaking on the part of 
the State constitutes a contract between the State and holders 
of the notes, which the State is not at liberty to break, although 
notes issued after the repeal of the act are not within the con­
tract, and may be refused. Woodruff v. Trapnall, 10 How. 
190 ; Paup v. Drew, 10 How. 218 ; Furman v. Nichol, 8 
Wall. 44; Keith v. Clark, 97 U. S. 454; Antoni v. Greenhow, 
107 U. S. 769 ; Poindexter v. Greenhow, 114 U. S. 270. And 
in Planters* Bank v. Sharp, 6 How. 301, where a bank was 
chartered with the usual powers to receive money on deposit, 
discount bills of exchange and notes, and to make loans, and 
in the course of its business the bank discounted and held 
promissory notes, and the legislature then passed a law declar­
ing that it should not be lawful for any bank to transfer, by 
indorsement or otherwise, any note, bill receivable or other 
evidence of debt, it was held that the statute conflicted with 
the Constitution and was void. It was said in this case that 

a power to dispose of its notes, as well as other property,
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may well be regarded as an incident to its business as a bank 
to discount notes, which are required to be in their terms 
assignable, as well as an incident to its right of holding them 
and other property, when no express limitation is imposed 
upon the power to transfer them.”

In each of the above cases, however, the title to property 
had either become vested in the grantee by operation of law, 
or the exercise of the power granted was so far necessary to 
the full enjoyment of the main object of the charter that per­
sons subscribing to the stock might be presumed to take into 
consideration, and be influenced in their subscriptions, by the 
fact that the corporation was endowed with those privileges 
during the continuance of the charter.

2. Such limitations, however, upon the power of the legis­
lature must be construed in subservience to the general rule 
that grants by the State are to be construed strictly against 
the grantees, and that nothing will be presumed to pass except 
it be expressed in clear and unambiguous language. As was 
said by Mr. Justice Swayne in Fertilizing Co. v. Hyde Park, 
97 U. S. 659, 666 : “ The rule of construction in this class of 
cases is that it shall be most strongly against the corporation. 
Every reasonable doubt is to be resolved adversely. Nothing 
is to be taken as conceded but what is given in unmistakable 
terms, or by an implication equally clear. The affirmative 
must be shown. Silence is negation, and doubt is fatal to the 
claim. This doctrine is vital to the public welfare. It is 
axiomatic in the jurisprudence of this court.”

Hence, an exclusive right to enjoy a certain franchise is 
never presumed, and unless the charter contain words of 
exclusion, it is no impairment of the grant to permit another 
to do the same thing, although the value of the franchise to 
the first grantee may be wholly destroyed. This principle 
was laid down at an early day in the case of the Charles River 
Fridge v. Warren Bridge, 11 Pet. 420, and has been steadily 
adhered to ever since. Turnpike Company v. The State, 3 
Wall. 210; Providence Bank v. Billings, 4 Pet. 514; Penn­
sylvania Railroad v. .Miller, 132 U. S. 75. If however there 
be an exclusive provision, as, for instance, in the charter of
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a bridge company that it shall not be lawful for any person 
to erect another bridge within a certain distance of the bridge 
authorized, this constitutes an inviolable contract. The Bing- 
hampton Bridge, 3 Wall. 51. But even in such cases, if the 
second charter be for a similar franchise, but to be exercised 
in a substantially different manner, the exclusive right con­
ferred by the first charter is held not to be violated ; as, for 
instance, if the first charter be for an ordinary bridge, and the 
second for a railway viaduct, impossible for man or beast to 
cross, except in railway cars. Bridge Proprietors v. Hoboken 
Co., 1 Wall. 116. So, if the first franchise be for the sole 
privilege of supplying a city with water from a designated 
source, it is not impaired by a grant to another party of the 
privilege to supply it with water from a different source. 
Stein v. Bienville Water Supply Co., 141 U. S. 67.

Upon a similar principle it was held in Tucker v. Ferguson, 
22 Wall. 527, that a tax upon lands owned by a railway com­
pany and not used, nor necessary, in working the road and in 
the exercise of its franchise, was not unlawful, though the 
charter had provided for a certain tax upon the railroad com­
pany, and had enacted that such tax should be in lieu of all 
other taxes to be imposed within the State. See also West 
Wisconsin Railway v. Supervisors, 93 U. S. 595.

Nor does it follow, from the fact that the contract evi­
denced by the charter cannot be impaired, that the power of 
the legislature over such charter is wholly taken away, since 
statutes which operate only to regulate the manner in which 
the franchises are to be exercised, and which do not interfere 
substantially with the enjoyment of the main object of the 
grant, are not open to the objection of impairing the contract.

A familiar instance of this class of legislation is that en­
acted under what is known as the police power. In virtue 
of this the State may prescribe regulations contributing to 
the comfort, safety and health of passengers, the protection 
of the public at highway crossings or elsewhere, the security 
of owners of adjacent property, by requiring the track to 
be fenced, and such appliances to be annexed to the en­
gines as shall prevent the communication of fire to neigh-
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boring buildings. Cooley Prin. Const. Law, 321. This power, 
as was said by Mr. Justice Miller in the Slaughter-house 
cases, 16 Wall. 36, 62, is and must be, from its very nature, 
incapable of any very exact definition or limitation. “ Upon, 
it depends the security of social order, the life and health of 
the citizen, the comfort of existence in a thickly populated 
community, the enjoyment of private and social life, and the 
beneficial use of property.” The following cases show to 
what extent and for what purposes this power may be 
exercised: Slaughter-house cases, 16 Wall. 36; Fertilizing 
Company v. Hyde Park, 97 U. S. 659 ; Feer Company v. 
Massachusetts, 97 U. S. 25 ; Patterson v. Kentucky, 97 U. S. 
501 ; Parlier v. Connolly, 113 U. S. 27 ; Charlotte, Columbia 
&c. Railroad v. Gibbes, 142 U. S. 386 ; Pawton v. Steele, 152 
U. S. 133 ; Fagle Insurance Co. v. Ohio, 153 U. S. 446. And 
so important is this power and so necessary to the public 
safety and health, that it cannot be bargained away by the 
legislature, and hence it has been held that charters for pur­
poses inconsistent with a due regard for the public health or 
public morals may be abrogated in the interests of a more 
enlightened public opinion. Stone v. Mississippi, 101 U. 8. 
814; Phalen v. Virginia, 8 How. 163, 168.

In obedience to the same principle it has always been held 
that the legislature may repeal laws authorizing municipal 
subscriptions to railways, though such laws were in existence 
at the time the railway was chartered, and may be supposed 
to have influenced the promoters and stockholders of the road 
in undertaking its construction. And even if there has been 
a public vote in favor of such subscription, such vote does not 
itself form a contract with the railway company protected by 
the Constitution, the court holding that until the subscription 
is actually made the contract is unexecuted. Aspinwall v. 
Pariese County, 22 How. 364 ; Wadsworth v. Supervisors, 102 
U. S. 534 ; Horton v. Brownsville, 129 U. S. 479 ; Concord v. 
Portsmouth Savings Bank, 92 U. S. 625 ; Falconer v. Buffalo 
& Jamestown Railroad/, 69 N. Y. 491 ; Covington db Lexington 
Railroad v· Kenton County Court, 12 B. Mon. 144 ; Wilson v. 
Polk County, 112 Missouri, 126.
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The contract protected by this clause must also be founded 
upon a good consideration. If it be a mere nude pact, a bare 
promise to allow a certain thing to be done, it will be con­
strued as a revocable license. Thus, in Christ Church v. Phil­
adelphia County, 24 How. 300, the legislature of Pennsylvania 

• enacted that the property of Christ Church Hospital, so long 
as the same should continue to belong to the same hospital, 
should be and remain free from taxation. In 1851 they 
enacted that all property then exempted from taxation, other 
than that which was in the actual use and occupation of such 
association, should thereafter be subject to taxation. It was 
held that the original concession of the legislature exempting 
the property from taxation was spontaneous, and no service 
or duty or other remunerative consideration was imposed 
upon the corporation, and hence that it was in the nature of 
à privilege or license, which might be revoked at the pleasure 
of the sovereign.

In Turnpike Company v. Illinois, 96 U. S. 63, the original 
charter of the company gave it the right, in consideration of 
building a turnpike, to erect toll-gates and exact toll for twenty- 
five years from the date of the charter. In 1861, when the 
term of charter had more than half expired, the State gave 
the company a new and additional privilege of using a certain 
bridge and dyke and of erecting a toll-gate thereon. The 
only consideration required was that the company should keep 
them in repair. No term was expressed for the enjoyment of 
the privileges, and no conditions were imposed for resuming or 
revoking it on the part of the State. It was held that it could 
not be presumed to have been intended as a perpetual grant, 
since the company itself had but a limited period of existence, 
and that a law resuming possession of the bridge and dyke by 
subjecting them to the control and management of the city of 
East St. Louis was not a law impairing the obligation of the 
contract.

In Philadelphia c& Crays Perry Cods Appeal, 102 Penn. St. 
123, it was also held that a supplement to a charter which 
merely conferred upon the corporation a new right (as an ex­
clusive right to use and occupy certain streets) or enlarged an
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old one, without imposing any additional burden upon it, was 
a mere license or promise by the State, and might be revoked 
at pleasure. “ It is without consideration to support it and 
cannot bind a subsequent legislature.”

We have epitomized these cases, not because they have any 
decisive bearing upon the question at issue, but for the pur­
pose of showing the general trend of opinion in this court 
upon the subject of corporate charters and vested rights.

3. Conceding that there are no authorities directly in point, 
(and the diligence of counsel has failed to cite us to any,) let 
us see how far these principles are applicable to the case under 
consideration.

The Great Northern Railway was originally chartered in 
1856, under the name of the Minneapolis and St. Cloud Rail­
road Company, with authority to build a road from Minne­
apolis, in a northerly direction, to St. Cloud on the Mississippi 
River, a distance of about seventy-five miles, with an additional 
line to a point at or near the mouth of the St. Louis River (now 
Duluth) on Lake Superior, about one hundred and eighty miles, 
and with a right to connect its road by branches with the road 
of any railroad company in the Territory, to become the part 
owner or lessee of any such railroad and to connect its road 
with the road of such company, and also to connect with any 
railroad running in the same direction. This power evidently 
refers to traffic connections at the termini of the road with 
other roads running in the same direction, in such manner as 
to make a continuous line, of which the road in question was 
to become a part. At this time railway construction west of 
the Mississippi River was in its infancy; no road existed 
within two hundred miles of St. Paul ; the State was largely 
a wilderness, and the object of the charter was evidently to 
connect two cities upon the Mississippi River, one of which 
was situated some distance above the head of navigation, and 
also to connect the Mississippi with a port upon Lake Superior, 
with the possibility that other roads might be constructed 
further up the river, or in an easterly or westerly direction 
into the interior. The road was a local one, and while power 
was given to make traffic connections with other roads, none
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such was given to consolidate with them — much less with 
roads having a parallel line. Nor is the act claimed as au­
thorizing the proposed contract.

To save any possible doubt as to the scope of the charter the 
act was declared by section 17 “ to be a public act, and may 
be amended by any subsequent Legislative Assembly, in any 
manner not destroying or impairing the vested rights of said 
corporation.”

Nothing appears to have been done under this charter prior 
to 1865, when it was amended by reenacting its first section, 
thereby legalizing and confirming the original organization of 
the road, and amending section 12 so far as to authorize the 
corporation “ to connect with, or adopt as its own . . . 
any other railroad running in the same general direction with 
either of its main lines or any branch roads, which said corpo­
ration is authorized to construct.” Another section (8) was 
added, authorizing the company “ to consolidate the whole or 
any portion of its capital stock with the capital stock or any 
portion thereof of the road or branch road of any other rail­
road corporation or company having the same general direc­
tion or location, or to become merged therein by way of 
substitution,” etc. And further, by section 9, “ to consolidate 
any portion of its road and property, and each branch being 
organized as aforesaid, may consolidate any portion of its 
branch road or property with the franchise of any other rail­
road company or any portion thereof,” as might be agreed. 
And still further, section 12, “to consolidate the whole or any 
portion of its main line or branch railroads, and all the prop­
erty, rights, powers, franchises, grants and effects pertaining 
to such roads, with the rights, powers, franchises, grants and 
effects of any other railroad company, either within or with­
out the State,” etc., as might be agreed. It will be observed 
that the words in original section 12 as amended and in sec- 
tion 8, limiting the power to connect with or consolidate with 
other roads, to those having “ the same general direction or 
location” are omitted in sections 9 and 12.

Under these very broad and practically unlimited powers, 
the company, which, in 1889, took the name of the Great
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Northern, proceeded, by a series of consolidations, purchases 
and leases, to extend its line to the Pacific Ocean, and absorb 
to itself and operate as a combined system an aggregate length 
of 4500 miles. It is now proposed, by an arrangement with 
the bondholders and contemplated purchasers of the Northern 
Pacific Railway Company, that the Great Northern Railway, 
the defendant, shall guarantee, for the benefit of the holders 
of the bonds to be issued by the reorganized company, the 
payment of the principal and interest upon such bonds, and as 
a consideration for such guaranty, and as a compensation for 
the risk to the stockholders, the reorganized company shall 
transfer to the shareholders of the defendant company, or to 
a trustee for their use, one half of the capital stock of the re­
organized company. By a further provision, the Northern 
Pacific is to join with the defendant in providing facilities for 
an interchange of cars and traffic between their respective 
lines, and shall interchange traffic with the defendant, and 
operate its trains to that end upon reasonable, fair and lawful 
terms under joint tariffs or otherwise, the defendant having 
the right to bill its traffic, passengers and freight from points 
on its own line to points on the Northern Pacific not reached 
by the Great Northern, with the further right to make use of 
the terminal facilities of the Northern Pacific at points where 
such facilities would be found to be convenient and economical, 
jointly with that company.

As the Northern Pacific road also controls, by its own con­
struction and by the purchase of stock, other roads extending 
from the Mississippi River to the Pacific Ocean, and operates 
as a single system an aggregate mileage of 4500 miles, most 
of which is parallel to the Great Northern system, the effect 
of this arrangement would be to practically consolidate the 
two systems, to operate 9000 miles of railway under a single 
management, and to destroy any possible advantages the pub­
lic might have through a competition between the two lines.

It is true that upon its face the agreement contemplates 
principally an interchange of traffic between the lines under 
joint tariffs, (by which is probably meant similar rates to be 
agreed upon between the parties,) in order that the defendant
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may enjoy the right to ticket its passengers and consign its 
freight to points upon the line of the Northern Pacific, not 
reached by the Great Northern, and to that end is also to have 
the right to make use of the terminal facilities of the Northern 
Pacific at such points on the line as should be convenient to 
the defendant. If the sole object of this agreement were to 
facilitate an interchange of traffic, so that each road might 
enjoy the benefit of billing its passengers and freight to points 
on the other road, not reached by it, it would be difficult to 
foresee any objection to it. But the fact that one half of the 
capital stock of the reorganized company is to be turned over 
to the shareholders of the Great Northern, which is, in turn, 
to guarantee the payment of the reorganized bonds, is evidence 
of the most cogent character to show that nothing less than a 
purchase of a controlling interest, and practically the abso­
lute control, of the Northern Pacific is contemplated by the 
arrangement. With half of its capital stock already in its 
hands, the purchase of enough to make a majority would fol­
low almost as a matter of course, and the mastership of the 
Northern Pacific would be assured.

That the transfer of stock is to be made, not directly to the 
company, but to the shareholders, is immaterial, since it may 
be assumed that they would cast their votes in the interests of 
the company. Either the stock so transferred becomes vir­
tually the property of the Great Northern, or there is no con­
sideration for its guaranty of the principal and interest of the 
consolidated bonds. But as, by the agreement, the guaranty 
by the defendant of the Northern Pacific bonds is assumed to 
be in consideration of a transfer to its stockholders of one half 
the capital stock of the reorganized company, it would in­
evitably follow that this stock would be held for the benefit 
of the company. There is, however, in addition to that, an 
alternative provision that the transfer may be made to a 
trustee for the use of the stockholders, who would of course 
act as their agent and represent them as a body, and in fact 
stand as the company under another name. Doubtless these 
stockholders could lawfully acquire by individual purchases a 
majority, or even the whole of the stock of the reorganized
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company, and thus possibly obtain its ultimate control; but 
the companies would still remain separate corporations with 
no interests, as such, in common. This, though possible, would 
not be altogether feasible, and would require considerable time 
for its accomplishment. In a few years the two companies 
might by sales of the stock, so acquired, become completely 
dissevered, and the interests of the stockholders of each com­
pany thus become antagonistic. Under the proposed arrange­
ment, however, the Northern Pacific as a company, in return 
for a guaranty, which the individual stockholders could not 
give, turns over to a trustee for the entire body of stockholders 
of the Great Northern one half of its stock, with the almost 
certainty of the latter securing the complete control, and prob­
ably the ultimate amalgamation, of the two companies. If 
such amalgamation were once effected, it would in all prob­
ability be final. We think the proposed arrangement is a 
plain violation of the acts of the state legislature passed in 
1874 and 1881, prohibiting railroad corporations from con­
solidating with, leasing or purchasing, or in any other way 
becoming the owner of, or controlling any other railroad cor­
poration, or the stock, franchises or rights of property thereof, 
having a parallel or competing line.

Under the broad powers conferred by the amended act of 
1865, it is probable that this arrangement might be lawfully 
made; and the question is whether an unexecuted power to 
make such arrangement is a “ vested right ” within the mean­
ing of section 17 of the original act. It is possible that, if this 
arrangement had been actually made and carried into effect, 
before the acts forbidding the consolidation of parallel or 
competing lines had been passed, the rights of the parties 
thereto would have become vested, and could not be impaired 
by any subsequent act of the legislature. But the real ques­
tion before us is whether a bare unexecuted power to con­
solidate with other corporations, a power which, if it exists 
as claimed by the defendant, would authorize it to absorb 
by successive and gradual accretions the entire railway sys­
tem of the country, is not, so long as it remains unexe­
cuted, within the control of and subject to revocation by the
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legislature, at least, so far as it applies to parallel or compet- 
ing lines.

A vested right is defined by Fearne, in his work upon Con­
tingent Remainders, as “an immediate fixed right of present 
or future enjoyment ; ” and by Chancellor Kent as “ an imme­
diate right of present enjoyment, or a present fixed right of 
future enjoyment.” 4 Kent Com. 202. It is said by Mr. 
Justice Cooley that “rights are vested, in contradistinction 
to being expectant or contingent. They are vested when the 
right to enjoyment, present or prospective, has become the 
property of some particular person or persons as a present 
interest. They are expectant, when they depend upon the 
continued existence of the present condition of things until 
the happening of some future event. They are contingent, 
when they are only to come into existence on an event or 
condition which may not happen or be performed until some 
other event may prevent their vesting.” Principles of Const. 
Law, 332.

As applied to railroad corporations, it may reasonably be 
contended that the term extends to all rights of property 
acquired by executed contracts, as well as to all such rights 
as are necessary to the full and complete enjoyment of the 
original grant, or of property legally acquired subsequent to 
such grant. If, for example, the legislature should authorize 
the construction of a certain railroad, and by a subsequent act 
should take away the power to raise funds for the construc­
tion of the road in the usual manner by a mortgage, or the 
power to purchase rolling stock or equipment, such acts might 
perhaps be treated as so far destructive of the original grant as 
to render it valueless, although there might in neither case be 
an express repeal of any of its provisions. Sala v. New Orleans, 
2 Woods, 188.

But where the charter authorizes the company in sweeping 
terms to do certain things which are unnecessary to the main 
object of the grant, and not directly and immediately within 
the contemplation of the parties thereto, the power so con­
ferred, so long as it is unexecuted, is within the control of the 
legislature and may be treated as a license, and may be re-

VOL. CLXI—43
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voked, if a possible exercise of such power is found to conflict 
with the interests of the public. As applicable to the case 
under consideration, we think it was competent for the legis­
lature to declare that the power it had conferred upon the 
Minneapolis and St. Cloud Railway Company to consolidate 
its interest with those of other similar corporations should not 
be exercised, so far as applicable to parallel and competing 
lines, inasmuch as it is for the interest of the public that there 
should be competition between parallel roads. The legisla­
ture has the right to assume in this connection that neither 
road would reduce its tariff to a destructive or unprofitable 
figure, or to a point where either road would become value­
less to its stockholders, and that the object of the act in ques­
tion is to prevent such a combination between the two as 
would constitute a monopoly.

When the act of 1865 was passed it was doubtless contem­
plated that the Minneapolis and St. Cloud Railway Company 
would desire to extend its road, (though it is hardly possible 
to suppose that an extension to the Pacific coast was thought 
of at that time,) and to build, purchase or lease branch roads, 
which would serve as feeders to its main line, and open up 
railway communication with territory naturally tributary to 
St. Paul and other towns on the Mississippi River. Such an­
ticipations were perfectly legitimate, and these broad powers 
were undoubtedly intended as an encouragement to the con­
struction of railways, to the development of the vast, unoccu­
pied, but fertile, territory stretching in both directions from 
the course of the Mississippi River, and also to a connection 
with the fertile wheat-growing section of Manitoba, by a 
branch road to the Canadian line. Had it occurred to the 
legislature at that time that these almost unlimited powers 
would be used to obtain the control of parallel and compet­
ing lines, and to stifle legitimate competition, doubtless a 
proviso would have been inserted to meet this possibility. 
That the charter of 1865 might be made available to accom­
plish this purpose became apparent so soon, that, within nine 
years thereafter, and before the construction of the road had 
been fairly entered upon, the legislature declared, in its act
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of March 9, 1874, that no railroad corporation should consoli­
date with, lease, purchase or control any parallel or compet­
ing line ; and to indicate still more clearly that its object was 
only to prevent the abuse of these powers by the creation of 
a monopoly, it passed another act, in 1881, repeating this pro­
hibition, and further declaring that any railroad corporation, 
whether organized under general law or special charter, might 
consolidate with, lease, purchase or in any way become the 
owner of, or control, or hold the stock of any other railroad 
corporation, when the respective roads could be lawfully con­
nected and operated together, so as to constitute one continu­
ous main line, with or without branches.

We do not deem it necessary to express an opinion in this 
case whether the legislature could wholly revoke the power 
it had given to this company to extend its system by the 
construction or purchase of branch lines or feeders; since 
the possibility of an extension of the road, even to the Pacific 
coast, may have had an influence upon persons contemplating 
the purchase of its stock or securities, so that a right to do 
this might be said to have become vested. But we think it 
was competent for the legislature, out of due regard for the 
public welfare, to declare that its charter should not be used 
for the purpose of stifling competition and building up monop­
olies. In short, we cannot recognize a vested right to do a 
manifest wrong.

Nor do we undertake to say that the legislature may not, 
in the exercise of a wise foresight, and for the purpose of 
attracting capital to enterprises of doubtful profit, authorize 
the granting of monopolies for a limited time, irrevocable by 
a subsequent legislature. To do so would practically ignore 
or overrule a series of cases to which we have already ad­
verted, wherein corporations have been induced to furnish 
municipalities with bridges, gas, water and other require­
ments of modern civilization, by the promise of exclusive 
privileges for a term of years. Perhaps, too, it tíiight not 
be beyond the competency of the legislature to authorize a 
railroad, by a clear and explicit act, to consolidate with 
a parallel or competing line, since cases may be imagined
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where it might be for the public welfare to permit such 
consolidation. But the act of 1865, upon which the defend­
ant relies, contains no such provision. There is only a gen­
eral authority to consolidate, which we think the legislature 
may, by another act, declare shall not apply to cases mani­
festly not within its original intent. We think the general 
doctrine, requiring grants to corporations to be construed 
favorably to the public, where there is a reasonable doubt 
as to the extent of the privilege conferred, may properly be 
invoked to declare that such privileges shall not be used to 
the detriment of the public.

Whether the consolidation of competing lines will necessa­
rily result in an increase of rates, or whether such consolida­
tion has generally resulted in a detriment to the public, is 
beside the question. Whether it has that effect or not, it 
certainly puts it in the power of the consolidated corporation 
to give it that effect — in short, puts the public at the mercy 
of the corporation. There is and has been, for the past three 
hundred years, both in England and in this country, a popu­
lar prejudice against monopolies in general, which has found 
expression in innumerable acts of legislation. We cannot 
say that such prejudice is not well founded. It is a matter 
upon which the legislature is entitled to pass judgment. At 
least there is sufficient doubt of the propriety of such monopo­
lies to authorize the legislature, which may be presumed to 
represent the views of the public, to say that it will not tol­
erate them unless the power to establish them be conferred 
by clear and explicit language. While, in particular cases, 
two railways by consolidating their interests under a single 
management, may have been able to so far reduce the ex­
penses of administration as to give their customers the benefit 
of a lower tariff, the logical effect of all monopolies is an 
increase of price of the thing produced, whether it be mer­
chandise or transportation. Owing to the greater speed and 
cheapness-of the service performed by them, railways become 
necessarily monopolists of all traffic along their lines; but the 
general sentiment of the public declares that such monopolies 
must be limited to the necessities of the case, and rebels
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against the attempt of one road to control all traffic between 
terminal points, also connected by a competing line. There 
are, moreover, thought to be other dangers to the moral sense 
of the community incident to such great aggregations of 
wealth, which, though indirect, are even more insidious in 
their influence, and such as have awakened feelings of hostil­
ity which have not failed to find expression in legislative acts.

The consolidation of these two great corporations will 
unavoidably result in giving to the defendant a monopoly 
of all traffic in the northern half of the State of Minnesota, 
as well as of all transcontinental traffic north of the line of 
the Union Pacific, against which public regulations will be 
but a feeble protection. The acts of the Minnesota legislature 
of 1874 and 1881 undoubtedly reflected the general sentiment 
of the public, that their best security is in competition.

In conclusion, we hold that where, by a railway charter, a gen­
eral power is given to consolidate with, purchase, lease or ac­
quire the stock of other roads, which has remained unexecuted, 
it is within the competency of the legislature to declare, by 
subsequent acts, that this power shall not extend to the pur­
chase, lease or consolidation with parallel or competing lines.

The decree of the court below must therefore be
Reversed, and the case remanded for further proceedings in 

conformity with this opinion.
Mr. Justice Field and Mr. Justice Brewer dissented.

LOUISVILLE & NASHVILLE RAILROAD COMPANY
v. KENTUCKY.

error to THE COURT OF APPEALS OF THE STATE OF KENTUCKY.

No. 722. Argued January 14,15, 1896. —Decided March 80, 1896.

A power given in a charter of a railroad to connect or unite with other 
roads refers merely to a physical connection of the tracks, and does not 
authorize the purchase, or even the lease of such roads or road, or any 
union of franchises.
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The several statutes of Kentucky and of Tennessee relating to the Louis­
ville and Nashville Railroad Company, which are quoted from or referred 
to in the opinion of the court, confer upon that company no general right 
to purchase other roads, or to consolidate with them.

The union referred to in those statutes is limited to a union with a road 
already connected with the Louisville and Nashville by running into the 
same town, and has and could have no possible relation to the acquirement 
of a parallel or competing line.

The third section of the Kentucky act of 1856 reënacting the Tennessee act 
of 1855, and providing that the Louisville and Nashville Company may 
“ from time to time extend any branch road and may purchase and hold 
any road constructed by another company ” did not confer a general 
power to purchase roads constructed by other companies regardless of 
their relations or connections with the Louisville and Nashville road.

A contemporaneous construction of its charter which ratified the purchase 
of a few short local lines does not justify the company in consolidating 

. with a parallel and competing line between its two termini with a view 
of destroying the competition which had previously existed between the 
two lines.

The Chesapeake, Ohio and Southwestern Railroad Company was never 
vested with the power to consolidate its capital stock, franchises or prop­
erty with that of any other company owning a parallel or competing line.

If, from reasons of public policy, a legislature declares that a railway com­
pany shall not become the purchaser of a parallel or competing line, the 
purchase is not the less unlawful, because the parties choose to let it 
take the form of a judicial sale.

Whatever is contrary to public policy or inimical to the public interests is 
subject to the police power of the State, and is within legislative con­
trol ; and, in the exertion of such power, the legislature is vested with a 
large discretion, which, if exercised bona fide for the protection of the 
public, is beyond the reach of judicial inquiry.

Section 201 of the constitution of the State of Kentucky of 1891, providing 
that “ no railroad, telegraph, telephone, bridge or common carrier com­
pany shall consolidate its capital stock, franchises or property, or pool 
its earnings, in whole or in part, with any other railroad, telegraph, tele­
phone, bridge or common carrier company, owning a parallel or compet- 

Λ ing line or structure ; or acquire, by purchase, lease or otherwise, any 
parallel or competing line or structure, or operate the same ; nor shall 
any railroad company or other common carrier combine or make any con­
tract with the owners of any vessel that leaves or makes port in this 
State, or with any common carrier, by which combination or contract the 
earnings of the one doing the carrying are to be shared by the other not 
doing the carrying,” is a legitimate exercise of the police power of the 
State, and forbids the consolidation between the Louisville and Nashville 
Company and the Chesapeake, Ohio and Southwestern Company, which is 
the subject of controversy in this suit, at least so far as the power to 
make it remains unexecuted.
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This was a bill in equity, styled a petition, originally filed 
by the Commonwealth of Kentucky against the Louisville and 
Nashville Railroad Company, (hereinafter called the L. & N. 
Co.,) the Chesapeake, Ohio and Southwestern Railroad Com­
pany (hereinafter called the Chesapeake Co.) and several sub­
ordinate corporations tributary to the latter, to enjoin the L. 
& N. Co. (1) from acquiring the control of, or operating, the 
parallel and competing lines of railroad known as the Chesa­
peake, Ohio and Southwestern system; (2) from acquiring or 
operating the Short Route Railway Transfer Co., a belt line 
in Louisville, and the Union Depot in Louisville, connected 
therewith ; and also (3) to enjoin the Chesapeake, Ohio and 
Southwestern system from selling out to or permitting its 
roads to be operated by its competitor, the L. & N. Co.

It was stated substantially in the Commonwealth’s petition, 
as its cause of action, that the L. & N. Co. owned and con­
trolled many railroads in Kentucky, as respects which, rail· 
roads owned or controlled by the other companies named are 
parallel and competing; that defendants have made a con­
tract and arrangement, whereby the L. & N. Co. is to become 
the owner, and acquire a control of, the capital stock, fran­
chises and property of the other defendant companies, to the 
great injury of the Commonwealth, and in violation of section 
201 of the state constitution of 1891, which reads as follows :

“ Sec. 201. No railroad, telegraph, telephone, bridge or com­
mon carrier company shall consolidate its capital stock, fran­
chises or property, or pool its earnings, in whole or in part, 
with any other railroad, telegraph, telephone, bridge or com­
mon carrier company, owning a parallel or competing line or 
structure; or acquire, by purchase, lease or otherwise, any 
parallel or competing line or structure, or operate the same ; 
nor shall any railroad company or other common carrier com­
bine or make any contract with the owners of any vessel that 
leaves or makes port in this State, or with any common car- 
rieL by which combination or contract the earnings of the 
one doing the carrying are to be shared by the other not 
doing the carrying.”

In an amended petition it was stated in substance that the
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L. & N. Co. was endeavoring to acquire the capital stock, 
interest in real property and mortgage securities of the other 
defendant companies, in order to obtain control and ultimately 
purchase at judicial sale and become the owner of, their fran­
chises and property.

The answer denied the allegation in the form as made, but 
contained an affirmative statement that the purchase of the 
stock and securities referred to had already been consum­
mated, and in effect admitted that the L. & N. Co. intended 
to purchase the franchises and properties at judicial sale.

The L. & N.. Co. was incorporated by an act of the Ken­
tucky legislature approved March 5, 1850, the fourteenth sec­
tion of which act provided “ that the president and directors 
of said company are hereby vested with all powers and rights 
necessary to the construction of a railroad from the city of 
Louisville to the Tennessee line, in the direction of Nashville, 
the route, to be by them selected and determined, not exceed­
ing sixty-six feet wide, with as many sets of tracks as they may 
deem necessary; and that they may cause to be made con­
tracts with others for making said railroad, or any part of it.”

This act was frequently amended in details unnecessary to 
be noticed here, one of which, adopted March 7,1854, declared 
(section 4) “that it shall be lawful for said Louisville and 
Nashville Railroad Company to unite their road with any 
other road connecting therewith upon such terms and con­
ditions as may be agreed upon between the said Louisville 
and Nashville Railroad Company and such other company as 
they may desire to unite their said road with.”

On December 15, 1855, the legislature of Tennessee passed 
an act to amend an act entitled “ An act to charter the Louis­
ville and Nashville Railroad Company, and the several acts 
amending said act passed by the legislatures of Kentucky and 
Tennessee,” (Laws of Kentucky, 1855-6, c. 227,) under which 
it had been authorized to construct its road in Tennessee from 
the Kentucky line to Nashville, the thirteenth section of which 
act provided as follows :

“ Sec. 13. Be it further enacted, That this act shall take 
effect from and after its passage : Provided, Nothing herein
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contained shall be construed to prevent the Louisville and 
Nashville Railroad Company from admitting branch roads to 
connect with it at any point or points to be agreed upon be­
tween said company and those who have or may subscribe 
stock for the construction of any branch road. The stock sub­
scribed, and the means created to construct such separate 
branch, shall be faithfully applied to that purpose ; and said 
company is hereby vested with the power and the right to 
issue its bonds under the provisions of this act to obtain means 
to construct and equip any branch road ; the bonds to express 
on their face the purpose for which they were executed ; and 
to secure their payment may execute a deed of trust, or mort­
gage, for payment of which the rights, credits, profits, prop­
erty and franchise, procured for said branch by the use of its 
means, shall alone be made liable. The credit, rights or profits 
of the main stem shall not be used to create means to con­
struct, or be made liable for any debt or liability created to 
construct, branch roads ; nor shall the rights, credit, property 
and profits of any branch road be used to create means to 
construct, or made liable for any debt or liability created to 
build the main stem ; and with a view to such liabilities and 
profits, said company shall keep separate accounts, exhibiting 
the stock, property and debts of the main road, and each sepa­
rate branch.”

On January 17, 1856, the legislature of Kentucky passed an 
act, the^ni section of which reenacted the act passed by the 
legislature of Tennessee in 1855 “in the following sections 
and words : ” (Here follows a literal copy of the Tennessee 
act.) The second section of this act vested the Louisville and 
Nashville Company with power to make agreements with any 
Tennessee corporation to construct a railroad in part or in 
whole of the distance between Louisville and .Memphis, and 
running in the direction of Louisville, whereby to secure 
mutual and reciprocal rights to the contracting parties, etc. 
The third section .was as follows : “ That the said company 
may, under the provisions of the thirteenth section of this 
act,” (referring evidently to the thirteenth section of the 
Tennessee act,) “ from time to time extend any branch road,
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and may purchase and hold anyroad constructed by another 
company^ or may agree on terms to receive the cars of other 
roads on their said road, but shall charge for the same the 
usual freight.”

At the same session, and on February 14, 1856, (Laws of 
Kentucky, 1855-6, c. 148,) the legislature of Kentucky passed 
what is known as the General Reservation Act, the language 
of which, so far as it is material here, is as follows :

“ Seo. 1. That all charters and grants of, or to corporations, 
or amendments thereof, and all other statutes shall be subject 
to amendment or repeal at the will of the legislature, unless 
a contrary intent be therein plainly expressed: Provided^ 
That whilst privileges and franchises so granted may be 
changed or repealed, no amendment or repeal shall impair 
other rights previously vested. . . .”

“ Sec. 3. That the provisions of this act shall only apply 
to charters and acts of incorporation to be granted hereafter; 
and that this act shall take effect from its passage.”

At this time and up to September, 1856, the L. & N. Co. 
owned only a short piece of road — thirty-one miles in length 
— extending from Louisville, southwardly, to Lebanon Junc­
tion. Up to September, 1857, it owned only forty-five miles; 
to September, 1858, seventy-two miles ; in 1859, only one hun­
dred and ten miles; and not till 1860 did it carry its road to 
Nashville, one hundred and eighty miles. About the same 
time was constructed a branch road from a point about seven 
miles south of Bowling Green to the state line, which has 
since been extended and is now owned and operated by it, 
to Memphis, Tennessee. Subsequently it purchased and now 
owns a road known as the Evansville, Henderson and Nash­
ville Railroad, which extends from Edgefield, Tennessee, on 
its main line ten miles north of Nashville, by way of Hopkins­
ville, Kentucky, to Henderson, and thence across the Ohio 
River to Evansville, Indiana. It also owns and operates 
various branches in the State of Kentucky .that diverge from 
the main line eastwardly, as well as the Kentucky Central 
Railroad, extending from Cincinnati southward, and certain 
branches thereof.
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Of the roads constituting the Chesapeake, Ohio and South­
western system, the first one extended from Paducah to Eliz­
abethtown, and was subsequently extended from Cecilia 
Junction, six miles from Elizabethtown, to Louisville, whereby 
a continuous line was formed from Louisville to Paducah, 
independent of the L. & N. road. But by a subsequent lease, 
amounting practically to a purchase of a road from Paducah 
to Memphis, the Chesapeake Company became, about 1881, 
the owner of a connected, continuous and independent rail­
road from Louisville by way of Cecilia Junction and Paducah 
to Memphis. It also has an interest in, and control of, several 
other railroads bearing the name of, and nominally held by, 
the companies that built them, one of which is termed the 
Short Route Railway, extending from Preston street in Louis­
ville through the depot at Seventh and Water streets to 
Twelfth street, where it connects with the main line.

Upon a hearing of the case upon pleadings and proofs, a 
decree was entered by the Jefferson circuit court in favor 
of the Common wealth, enjoining the proposed agreement for 
consolidation, which decree was subsequently affirmed by tho 
Court of Appeals of Kentucky. 31 S. W. Rep. 476.

Whereupon the L. & N. Co. sued out a writ of error from 
this court.

Mr. Helm Bruce, Mr. Edward Baxter, and Mr. James P. 
Helm for plaintiff in error.

Mr. George Μ. Davie and J/r. Alexander P. Humphrey 
for defendant in error.

Mr. Justice Brown, after stating the case, delivered the 
opinion of the court.

This case turns to a certain extent upon the principles just 
announced in Pearsall v. Great .Northern Bailway Company, 
ante, 646, although it differs from that case in the fact that 
the charter of the L. & N. Co. contains no reserved power to 
alter or amend, as well as in several other minor particulars.

1. The original charter of the L. & N. Co., granted in 1850,
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was limited in its character, and authorized the company only 
to construct a railroad from Louisville to the Tennessee line, 
in the direction of Nashville, with as many tracks as might 
be deemed necessary, but with no power to extend its lines 
or to purchase, lease or consolidate with other roads.

By the act of March 7, 1854, the company was given power 
to unite their road with any other road connecting therewith 
upon such conditions as the two companies might agree upon. 
As we have frequently held that a power to connect or unite 
with another road refers merely to a physical connection of 
the tracks and does not authorize the purchase or even the 
lease of such road, or any union of their franchises, it is evident 
that this act is no authority for the proposed consolidation. 
Atchison, Topeka dec. .Railroad v. Denver & New Orleans 
Railroad, 110 U. S. 667 ; Pennsylvania Co. v. St. Louis, Alton 
&c. Railroad, 118 Ü. S. 290 ; Creyón Railway v. Oregonian 
Railway, 130 U. S. 1 ; St. Louis Railroad v. Terre Raute Rail­
road, 145 U. S. 393 ; Commissioners v. Railroad Co., 50 Indi­
ana, 85,110. The important power to purchase or consolidate 
with another line cannot be inferred from any such indefinite 
language as “ to unite or connect with such road.” The union 
referred to in this act is also limited to a union with a road 
already connected with the L. & N. Co. by running into the 
same town, and could have no possible relation to the acquire­
ment of a parallel or competing line. We ordinarily speak of 
two roads as connecting when they have stations in the same 
city, in which case authority is given by this act to make a 
mechanical union between the tracks of the two companies.

Appellant relies principally, however, upon the act of Janu- 
uary 17, 1856, the first section of which reenacted an act of the 
legislature of Tennessee, passed the year before, chartering the 
L. & N. Co., which last mentioned act contained sixteen sec­
tions authorizing, among other things, the issue of bonds of the 
State to aid the company in building a bridge across the Cum­
berland River, and in purchasing iron, etc. The Kentucky act 
contained but five sections in all, the third of which provided 
“ that said company may, under the provisions of the thirteenth 
section of this act, from time to time extend any branch road,
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and may purchase and hold any road constructed by another 
company, or may agree on terms to receive the cars of other 
roads on their said road, but shall charge for the same the 
usual freight.”

The thirteenth section of the Tennessee act, incorporated 
into the first section of the Kentucky act, also authorized the 
company to permit branch roads to connect with it at any points 
to be agreed upon between the company and the stockholders 
of the branch road. It also authorized the issue of bonds to 
obtain the means to construct and equip any branch road, and 
provided that the credits and profits of the main stem should 
not be used for such purpose, nor the property and profits of 
any branch road be used to build the main stem. As this sec­
tion, however, was merely limited to branch roads, the L. & N. 
Co. is forced to rely for its authority to acquire the control of 
the Chesapeake Co. upon its power “ to purchase and hold any 
road constructed by another company.”

The Court of Appeals of Kentucky held that the whole sec­
tion, taken together, indicated that the power to purchase and 
hold any road constructed by another company referred to 
branch roads, which, by a previous clause of the same section, 
the L. & N. Co. was authorized to construct, and that this was 
also further manifested by the power given to “ agree on terms 
to receive the cars of other roads on their said road.”

Upon the other hand, the company insists that the power 
to purchase and hold other roads is not only unlimited and 
extends to all other roads built or to be built, although 
parallel and competing lines, but that it constitutes an irrev­
ocable contract, which a subsequent legislature is powerless 
to impair.

In construing this section we are bound to bear in mind the 
general rule, so often affirmed by this court, that all doubts 
with regard to the authority granted in a corporate charter 
are to be resolved against the corporation, and that a surren­
der of the power of the legislature in any matter of public 
concern must never be presumed from uncertain or equivocal 
expressions. .Dubuque <& Pacific Pailroad v. Ditchfield, 23 
How. 66, 88 ; Delaware Pailroad Tax, 18 Wall. 206, 225 ;
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Bailey v. Magwire, 22 Wall. 215 ; Slidell ^.Grandjean, 111 U. S. 
412 ; Belmont Bridge v. Wheeling Bridge, 138 U. S. 287.

At this time (January, 1856) the only railroads in the State 
of Kentucky in operation were from Louisville, eastwardly to 
Lexington, and one from Lexington, northwardly by way of 
Paris, to Covington. There was no road running into south­
ern or western Kentucky, or southwardly from Louisville, 
except the L. & N. Co.’s road as far as it had gone. While 
the General Assembly was not only willing but anxious that 
this company should have liberal and broad powers to aid it, 
the question of parallel or competing lines had probably not 
entered into the minds of the legislators as a contingency to 
be provided against.

There are two reasons why, in our opinion, the third section 
of the act of 1856 was never intended to confer a general power 
to purchase roads constructed by other companies, regardless 
of their relations or connections with the L. & N. road.

(1.) The language of the section is that the “ company may, 
under the provisions of the thirteenth section of this act? (refer­
ring to the thirteenth section of the Tennessee act, reënacted,) 
“ from time to time extend ” by its own construction “ any 
branch road.” Now, as before observed, the thirteenth sec­
tion of the Tennessee act refers only to branch roads, the cost 
of which was to be a charge or mortgage upon the branch line, 
and not upon the main stem ; and it seems reasonable to infer 
that the cost of whatever roads were built or purchased under 
it were intended to be a charge upon the branch only, and not 
upon the main line. If the limitation “under the thirteenth 
section ” were held to be applicable only to that part of the 
third section which allows extensions of branch lines, it would 
result that, if the company constructed a branch road, its cost 
would be a charge on the branch line, and not upon the main 
line ; but if it should purchase an independent line, the cost 
could be made a charge upon the main line.

(2.) It is hardly possible to suppose that the legislature in­
tended to allow the company to “ extend,” that is, to construct 
any extension of a branch road, and at the same time to con­
fer an unlimited power to purchase and hold any road con-
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structed by another company. The rule, noscitur a sociis, 
applied to this case would undoubtedly limit the power to 
purchase, under the general clause, to such roads as the com­
pany was authorized to build under the preceding and more 
special clause. There is no reason why a power to build 
should be limited to branch roads, while the power to purchase 
should be so unlimited as to authorize the company to absorb 
parallel or competing lines, either within or without the State. 
Additional support for this construction is also found in the 
concluding words of the section empowering the company “ to 
agree on terms to receive the cars of other roads on their said 
road.” This would indicate an intention to permit the com­
pany to receive upon its main line the cars of other roads con­
structed or purchased as feeders to that line, but would scarcely 
be applicable to the cars of competing or parallel roads, which 
would seldom be required to be taken upon their line.

That the General Assembly could have intended to grant 
the broad powers claimed is also highly improbable in 
view of an act passed a little more than two years there­
after, (January 22,1858,) by which all railroad companies were 
declared to have power and authority to make with each 
other contracts of the following character: First, for the 
consolidation of either the management, profits or stock of 
any two or more companies, the roads of which are or’shall 
be so connected as to form a continuous road. Second, for 
the leasing of the road of one company to another, provided 
the roads so leased shall be so connected as to form a continu­
ous line. This act is a general one, and the possibility of con­
solidating parallel or competing lines was evidently considered 
and reprobated.

As bearing upon the proper construction of this charter, as 
"well as upon the question of actual parallelism, the case of the 
State v. Vanderbilt, 37 Ohio St. 590, is an instructive one. 
This was an action in quo warranto to test the legality of a 
consolidation of the Cleveland, Columbus, Cincinnati and 
Indianapolis Railway Company and the Cincinnati, Hamil­
ton and Dayton Railroad Company, the former of which 
owned and controlled a road running from Cleveland upon
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Lake Erie, by the way of Columbus, to Cincinnati, and the 
latter a road running from Toledo, at the western end of 
Lake Erie, by the way of Hamilton and Dayton, to Cin­
cinnati. The statute provided that companies might consoli­
date, where their lines were so constructed as to admit of the 
passage of burden or passenger cars over any two or more 
of such roads continuously without break or interruption. 
The court held that, in view of the existence of a large com­
merce from the Southern States, by way of Cincinnati, to 
ports upon Lake Erie, as well as from such points southerly, 
by railroad lines converging at Cincinnati, these were substan­
tially parallel and competing roads ; that it might be inferred 
from the record that a leading object in making the consolida­
tion was to destroy that competition ; and that upon this 
state of facts, these roads were not so constructed as to 
admit the passage of burden or passenger cars over two or 
more of such roads continuously. In delivering the opinion 
it was observed that “ where companies, situated as these are, 
being parallel and competing, claim that authority to con­
solidate has been granted to them, they must be able to 
point to words in the statute which admit of no other rea­
sonable construction, for it will not be assumed that the law- 
making power has authorized the creation of a monopoly so 
detrimental to the public interest.”

So in Elkins v. Camden & Atlantic Eailroad^ 36 N. J. 
Eq. 5, a statute authorized railroad companies to lease their 
roads or any part of them to any other corporation or cor­
porations of that or any other State, or to unite and consoli­
date, as well as merge their stock, property, franchises and 
roads with those of any other company or companies ; and 
that after such lease or consolidation, the company acquiring 
the other’s road might use and operate such road. The court 
held that this did not authorize a railroad, running from Phila­
delphia to Atlantic City, to assume the debts and buy a 
majority of the stock and bonds and the equipment of a rival 
railroad running between the same termini, or to become the 
purchaser of its property at a foreclosure sale, or to control it 
after such sale in a reorganization of the company. The court
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enjoined the purchase, saying that “the purchase of a rival 
railroad is (not to speak of public policy) foreign to the ob­
jects for which the defendant was incorporated. Nor can 
the purchase be regarded as within the authority given by 
the defendant’s charter to build lateral or branch roads. 
. . . As a purchase with a view to extinguishing com­
petition, the transaction is clearly ultra vires.”

Defendant, however, further urges in support of its as­
sumed rights under the third section of the charter of 1856, 
a contemporaneous construction by the parties in interest, 
under which several lines were purchased which ran parallel 
to some of its own branches, and one of which, known as the 
Cecilia branch, about fifty miles in length, running substantially 
parallel to its main line, which it purchased and held for a 
short time, and then sold to the Chesapeake Co. These, how­
ever, were local lines, which either ran parallel to the branches 
of the L. & N., such as the Owensboro and Nashville, and the 
Bardstown branch, or an extension of its main line, such as the 
Louisville, Cincinnati and Lexington, running from Louisville 
to Cincinnati, or a short line like the Cecilia branch, running· 
parallel to the main line; yet, as the terminus at one end or 
the other was in most cases different, it can hardly be said 
that any of these were competing lines, or that their purchase 
showed such an acquiescence on the part of the State as to 
estop it from opposing the purchase of a through line from 
Louisville to Memphis, by the way of Paducah—a line which 
connects the principal termini of the L. & N. Co. by a road 
substantially parallel, and no part of which is more than 50 
miles from the corresponding part of the L. & N. Putting the 
broadest construction upon what was actually done, it amounts 
to no more than that the company made several purchases of 
local lines, in which the State acquiesced. That the State 
may have seen fit in particular cases to ratify the acquisition 
of local lines parallel to certain branch lines of the main road, 
does not argue that it intended to approve the purchase of 
parallel and competing through lines, especially in view of the 
act of June 22, 1858, which limited the power to consolidate 
or lease to roads so connected, as to form a continuous line.

VOL. CLXI—44
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Indeed, these acquisitions appear to have been deemed so 
little in contravention of the public policy of the State, that 
the General Assembly did not hesitate to confirm thereby 
special acts, and to receive taxes upon them as part of the 
L. & N. system.

While the doctrine of contemporaneous construction is 
doubtless of great value in determining the intentions of par­
ties to an instrument ambiguous upon its face, yet to justify 
its application to a particular case, such contemporaneous con­
struction must be shown to have been as broad as the exigen­
cies of the case require. In this view we cannot say that a 
contemporaneous construction of this charter, which ratified 
the purchase of a few short local lines, was sufficient to justify 
the company in consolidating with a parallel and competing 
line between its two principal termini, with a view of control­
ling the through traffic from the lower Mississippi to Cincin­
nati, and destroying the competition which had previously 
existed between the two lines. It is possible that the Com­
monwealth might, if it had seen fit to do so, have enjoined 
the acquisition of some of these parallel lines, and the fact 
that it did, not deem such purchases to be in contravention of 
public policy ought not to estop it from setting up an opposi­
tion to another purchase, which, in its view, is detrimental to 
the public interests. As is said by Mr. Justice Cooley, in his 
Constitutional Limitations, (6th ed.) page 85 : “A power is 
frequently yielded to merely because it is claimed, and it may 
be exercised for a long period in violation of the constitutional 
prohibition, without the mischief which the Constitution was 
designed to guard against appearing, or without any one being 
sufficiently interested in the subject to raise the question ; but 
these circumstances cannot be allowed to sanction a clear in­
fraction of the Constitution.” We are, therefore, of opinion 
that the Court of Appeals was substantially correct in saying 
that “ though thirty-eight years since the passage of the act 
of 1856 and thirty-six since the act of 1858 had elapsed, when 
this action was commenced, the L. & N. Co. never before 
claimed or attempted to exercise the right to purchase and 
hold parallel and competing lines, except about 1878, when
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it purchased the road from Louisville to Cecilia Junction, 
which was held only a short time and then sold to the Chesa­
peake, Ohio and Southwestern Company.”

That the lines proposed to be consolidated are parallel and 
competing is evident from an inspection of the map, since both 
connect the two important cities, Louisville and Memphis, 
which constitute their termini, and are natural competitors for 
the traffic from the Southwestern to the Northeastern States 
by way of Cincinnati, as well as that in the opposite direction. 
The object of the consolidation is obviously to enable the L. & 
N. to obtain a complete monopoly of all the traffic through the 
western half of the State. Conceding that that part of the 
Chesapeake line which ran from Elizabethtown to Paducah 
was originally a branch line of the L. & N., and might have 
been acquired as such under section 3 of the act of 1856, it 
ceased to be such after the Cecilia branch was acquired, and 
the line was extended from Paducah to Memphis. It then 
became a parallel and competing line within the meaning of 
the constitution.

In reply to the argument that millions of dollars have been 
invested in the securities of the company upon the faith of 
what was supposed to be its admitted powers, and that its 
capital stock of $1,500,000 in 1856 has expanded to $51,000,000, 
it is sufficient to say that, in making such investments, capital­
ists were bound to know the authority of the company under 
its charter, and to put the proper interpretation upon it ; and 
that we are not at liberty to presume that investments were 
made upon the faith of powers that do not exist ; and, if they 
were, the Commonwealth is not bound to respect investments 
made under a misapprehension of the law. Indeed, the argu­
ment proves too much, and would justify the inference that 
capitalists put their money into the road upon the assumption 
that it had been given irrevocable right to absorb to itself 
every road which might thereafter be constructed within the 
limits of the Commonwealth.

2. Besides this, however, in order to support the proposed 
consolidation of these two systems, the parties are bound to 
show, not only that the L. & N. Co. was competent to buy, but
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that the Chesapeake Co. was also vested with power to sell. 
To make a valid contract it is necessary to show that both 
parties are competent to enter into the proposed stipulations. 
It is a fundamental principle in the law of contracts that, to 
make a valid agreement, there must be a meeting of minds, 
and, obviously, if there be a disability on the part of either 
party to enter into the proposed contract there can be no valid 
agreement. As was said by this court in St. Louis Railroad 
v. Terre Haute Railroad, 145 U. S. 393, 404 : “ It is unneces­
sary, however, to express a definitive opinion upon the ques­
tion whether a contract between these parties was beyond 
the corporate powers of the plaintiff, because, as held by the 
decisions of this court already cited, a contract beyond the 
corporate power of either party is as invalid as if beyond 
the corporate powers of both, and the contract in question 
was clearly beyond the corporate powers of the defendant.” 
See also Thomas v. Railroad Co., 101 U. S. VI ; Oregon 
Railway v. Oregonian Railway Co., 130 U. S. 1 ; Pennsyl­
vania Railroad v. St. Louis, Alton (&o. Railroad, 118 U. S. 
290 ; Central Transportation Co. v. Pullman’s Car Co., 139 
U. S. 24.

The Chesapeake Co. was incorporated under an act of the 
General Assembly of Kentucky, passed in 1881, (Acts of 1881, 
p. 258,) the ninth section of which declares that the corpora­
tion should be “ governed by any general law enacted by the 
legislature of this State in regard to consolidation with par­
allel or competing lines.” So that, although organized prior to 
the adoption of the constitution of 1891, it became subject at 
once, and as soon as said constitution was adopted, to its pro­
vision declaring that no railroad should consolidate its capital 
stock, franchise or property with that of any other owning a 
parallel or competing line or structure.

The only answer attempted to this proposition is that the 
cases above cited in support of the doctrine that to make a 
valid sale there must be power both in the seller to sell and 
in the buyer to buy, refers only to private, voluntary sales, 
arranged between the companies, and dependent upon their 
respective corporate powers; and that the doctrine has no
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application to judicial or involuntary sales, where the property 
is seized upon to satisfy a debt of the corporation.

We do not understand, however, that the fact that a pur­
chase is made at a judicial sale confers upon the purchaser 
any right he is forbidden to acquire, if the purchase had been 
made at private sale. If, from reasons of public policy, the 
legislature declares that a railway shall not become the pur­
chaser of a parallel or competing line, the purchase is not the 
less unlawful, because the parties choose to let it take the form 
of a judicial sale. A person who, by reason of any statutory 
disability, such as infancy, lunacy, marriage or otherwise, is 
incompetent to buy at private sale is not less incompetent 
from becoming the purchaser at a judicial sale. The prohibi­
tion is not upon the power of the court foreclosing the mort­
gage to order a judicial sale of the property, but upon its 
power to confirm a sale made to a parallel or competing road. 
The allegation of the bill in this connection is that suits have 
been filed upon claims against the several companies interested, 
with the object of having a judicial sale of their property, so 
that the L. & N. Co. may purchase the property in its own 
name, or in the name of some new company or companies 
organized by it or in which it shall have a controlling interest. 
It is true, as was observed in Pearsall v. The Great Northern, 
that the stockholders of the L. & N. Co. may individually 
become the purchasers of the Chesapeake Co. at a judicial 
sale, and may organize a new corporation, but it would still 
be a corporation separate and distinct from that of the L. & N. 
Co. The inhibition of the Constitution is not against the sale 
to individuals, though they may chance to be stockholders 
in a competing line, but against the acquisition by a railway, 
in any form, of a parallel or competing line. If this could 
be evaded by going through the form of a judicial sale, the 
constitutional provision would be of no value.

3. But, conceding that the L. & N. Co. was vested by the 
act of January 17, 1856, with the right to purchase all rail­
roads constructed by other companies, whether parallel or 
competing or not, and that by virtue of such power it might 
become the purchaser of the Chesapeake system, it is still
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insisted on behalf of the Commonwealth that this act was 
subject to an act approved February 14, 1856, the first section 
of which enacted that “ all charters and grants of or to cor­
porations, or amendments thereof, and all other statutes, shall 
be subject to amendment or repeal at the will of the legis­
lature, unless a contrary intent be therein plainly expressed.” 
The third section of this act provided that the act should 
apply only to “ charters and acts of incorporation to be granted 
hereafter; and that this act shall take effect from its passage.” 
The argument is that, as this act was given immediate effect, 
while the former act, under a general law of the State, did 
not take effect until two months from the time it was approved 
by the governor, the act of February 14 was, in reality, the 
prior act, and the charter of January IT was, in fact, granted 
thereafter, within the meaning of the third section of the act 
of February 14.

The answer of the defendant to this was that the thirteenth 
section of the Tennessee act of 1855, which was reenacted in 
the first section of the Kentucky act of January IT, provided 
“ that this act shall take effect from and after its passage.” 
If the adoption verbatim of this Tennessee act by the Ken­
tucky legislature was sufficient to give the Kentucky act 
immediate effect, then, undoubtedly, the act of February 14 
was a subsequent act and did not apply to the charter of Jan- 
uary IT. Upon the other hand, if the reenactment of the 
thirteenth section of the Tennessee act was not intended 
to give the Kentucky charter immediate effect, then this 
charter did not become operative until March IT, and 
thereby became subject to the reservation statute of Febru­
ary 14, which did take immediate effect. This question was 
elaborately argued at the bar, but, for the reasons hereafter 
stated, we do not consider it necessary to express a decided 
opinion upon the point.

4. Whatever be the disposition of this question, and how­
ever broad the powers of the L. & N. Co., under its charter 
of 1856, we are still confronted with the proposition that the 
proposed consolidation of these two railway systems is a clear 
violation of section 201 of the constitution, which forbids the
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consolidation of the stock, franchises or property, as well as 
the purchase and lease of parallel and competing lines. Un­
less this section impairs the obligation of the contract con­
tained in the charter, it operates as a repeal of any power 
that may possibly bo deduced from such charter to purchase, 
lease or consolidate with any parallel or competing line. In 
this particular the case differs from that of Pearsall v. Great 
Northern Nailway, just decided, only in the fact that the 
charter of the Great Northern, while conferring a power to 
consolidate with other roads in much clearer and more ex­
plicit language than was used in the L. & N. charter, also 
contained in section 17 the reservation of a power to amend 
in any manner not destroying or impairing the vested rights 
of the corporation. The opinion in that case dealt largely 
with the question whether a subsequent act of the legislature 
taking away this power so long as it was unexecuted, and so 
far as it applied to parallel or competing lines, impaired a 
vested right. Our conclusion was that it did not.

We regard the issue presented in this case as involving 
practically the same question. While there is no general 
reservation clause in the charter of the L. & N. Co., we 
think, for the reasons stated in the Pearsall case, that under 
its police power the people, in their sovereign capacity, or the 
legislature, as their representatives, may deal with the charter 
of a railway corporation, so far as is necessary for the protec­
tion of the lives, health and safety of its passengers or the 
public, or for the security of property or the conservation of 
the public interests, provided, of course, that no vested rights 
are thereby impaired. In other words, the legislature may 
not destroy vested rights, whether they are expressly pro­
hibited from doing so or not, but otherwise may legislate 
with respect to corporations, whether expressly permitted to 
do so or not. While the police power has been most fre­
quently exercised With respect to matters which concern 
the public health, safety or morals, we have frequently held 
that corporations engaged in a public service are subject to 
legislative control, so far as it becomes necessary for the 
protection of the public interests. In the case of Munn v.
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Illinois, 94 ü. S. 113, Mr. Chief Justice Waite said: “Prop­
erty does become clothed with a public interest when used 
in a manner to make it of public consequence, and affect the 
community at large. When, therefore, one devotes his prop­
erty to a use in which the public has an interest, he, in effect, 
grants to the public an interest in that use, and must submit 
to be controlled by the public for the common good, to the 
extent of the interest he has thus created. He may with­
draw his grant by discontinuing the use ; but so long as he 
maintains the use, he must submit to the control.”

There was a difference of opinion in the court as to whether 
this language applied to elevators in such manner as to em­
power the legislature to fix their charges ; but it has been too 
often held that railways were public highways, and their func­
tions were those of the State, though their ownership was pri­
vate, and that they were subject to control for the common 
good, to be now open to question. It was so expressly stated 
in Olcott v. Supervisors, 16 Wall. 678, 694. This power was 
held to extend, in New York v. Miln, 11 Pet. 102, to a 
law requiring the masters of emigrant vessels to report an 
account of their passengers ; in the Railroad Commission 
cases, 116 U. S. 307, to the right of a State to reasonably limit 
the amount of charges by a railway company for the transpor­
tation of persons and property within its jurisdiction, notwith 
standing a statute which granted to it the right “from time to 
time to fix, regulate and receive the tolls and charges by them 
to be received for transportation ; ” in Mugler v. Nansas, 123 
LT. S. 623, to legislation which prohibited the manufacture of 
intoxicating liquors within the limits of the State, even as to 
persons who, at the time, happened to own property, whose 
chief value consisted in its fitness for such manufacturing pur­
poses; in Georgia Banking Co. v. Smith, 128 U. S. 174, to the 
prevention of extortion by railways, by unreasonable charges, 
and favoritism by discriminations ; in Charlotte dec. Railroad 
v. Gibbes, 142 U. S. 386, to a requirement that the salaries and 
expenses of a state railroad commission be borne by the rail­
road corporations within the State ; in New York & New 
England Railroad v. Bristol, 151 U. S. 556, to a statute com-
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pelling the removal of grade crossings ; in Commonwealth v. 
Alger, 7 Cushing, 53, to the establishment of harbor lines, 
beyond which land owners shall not extend their wharves; 
and in Eagle Insurance Co. v. Ohio, 153 U. S. 446, to a re­
quirement that insurance companies make returns to the 
proper state officers of their business conditions, etc., notwith­
standing the company be organized under a special charter, 
which did not in terms require it to make such return.

Indeed, it was broadly held in Chicago Life Insurance Co. 
v. Needles, 113 IT. S. 574, that the grant of a corporate fran­
chise is necessarily subject to the condition that the privileges 
and franchises conferred shall not be abused, or employed to 
defeat the ends for which they were conferred ; and that, 
when abused or misemployed, they may be withdrawn by 
proceedings consistent with law. It was said in this case that 
an insurance corporation was subject to such reasonable regu­
lations as the legislature might from time to time prescribe, 
for the general conduct of its affairs, serving only to secure the 
ends for which it was created, and not materially interfering 
with the privileges granted to it. “It would be extraordi­
nary,” said the court, (page 580,) “if the legislative department 
of a government, charged with the duty of enacting such laws 
as may promote the health, the morals and the prosperity of 
the people, might not, when unrestrained by constitutional 
limitations upon its authority, provide, by reasonable regula­
tions, against the misuse of special corporate privileges which 
it has granted, and which could not, except by its sanction, 
express or implied, have been exercised at all.” It was fur­
ther held that the establishment against such a corporation 
before a judicial tribunal that it was insolvent, or that its con­
dition was such as to render its continuance in business haz­
ardous to the public; or that it had exceeded its corporate 
powers ; or that it had violated the rules, restrictions or con­
ditions prescribed by law, constituted a sufficient reason for 
the State, which created it, to reclaim the franchises and privi­
leges granted to it.

We think that the principle of these cases applies to the 
power of the legislature to forbid the consolidation of parallel
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or competing lines, whenever, in its opinion, such consolidation 
is calculated to affect injuriously the public interests. Not 
only is the purchase of stock in another company beyond the 
power of a railroad corporation in the absence of an express 
stipulation in the charter, but the purchase of such stock in a 
rival and competing line is held to be contrary to public policy 
and void. Cook on Stockholders, § 315 ; Central Railroad 
Co. v. Collins, 40 Georgia, 582 ; Hazlehurst v. Savannah dec. 
Railroad Co., 43 Georgia, 13 ; Elkins v. Camden de Atlantic 
Railroad Co., 36 N. J. Eq. 5. The doctrine is peculiarly appli­
cable to this case, in which it is shown that the Chesapeake Co. 
was largely aided in its construction by contributions from 
municipalities along its line for the very purpose of obtaining 
competition with the L. & N. Co. — a purpose which would, 
of course, be defeated by a combination with it. This restric­
tion upon the unlimited power to consolidate with other roads 
is not, as the plaintiff in error suggests, called for by any new 
view of commercial policy, but in virtue of a settled policy 
which has obtained in Kentucky since 1858, in Minnesota since 
1874, in Ohio since 1851, in New Hampshire since 1867, and 
by more recent enactments in some dozen other States—a 
policy which has not only found a place in the statute law of 
such States as apprehended evil effects from such consolida­
tions, but has been declared by the courts to be necessary to 
protect the public from the establishment of monopolies. In­
deed, the unanimity with which the States have legislated 
against the consolidation of competing lines shows that it is 
not the result of a local prejudice, but of a general sentiment 
that such monopolies are reprehensible. The fact that, in cer­
tain cases, the legislature has seen fit to sanction the consoli­
dation of parallel roads does not militate against the general 
principle that the consolidation of competing lines is contrary 
to public policy. Parallel lines are not necessarily competing 
lines, as they not infrequently connect entirely different ter­
mini and command the traffic of distinct territories. For in­
stance, a line from Toledo to Cincinnati is substantially parallel 
with another from Chicago to Cairo, but they could scarcely bo 
called competing, since one is dependent upon the traffic of
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the Northwest, while Cincinnati is the southern outlet of the 
traffic of the Northeastern States and the lower lakes. An­
other familiar instance is that of the three north and south 
railways through the State of Connecticut, one from Bridge­
port to Pittsfield, in Massachusetts, another from New Haven 
to Springfield, and another from Norwich to Worcester. These 
are strictly parallel lines, but in only a limited sense compet­
ing, since they are between different termini, and each is re­
quired for the trade of its own section of the State. Even in 
the present case the competition is mostly confined to the 
through traffic. Considerations of this kind may induce legis­
latures, in particular instances, to permit the consolidation of 
parallel roads without intending thereby to relinquish their 
right to forbid the consolidation of such parallel lines as are 
in fact competing.

Permission to consolidate such roads is no more to be taken 
as an approval of a general policy of consolidation than are 
the laws which have been repeatedly upheld by this court, 
granting corporations exclusive privileges to supply municipali­
ties with the comforts of life for a certain number of years, 
of which class of monopolies the one upheld in New Orleans 
Gas Co. v. Louisiana Light Co., 115 U. S. 650, is a distinguished 
example. Such cases are, however, exceptional, and rest upon 
thé theory of an authority expressly vested in the corporation 
for a limited time, in consideration of benefits likely to accrue 
to the public from the establishment of a particular industry. 
Even in such cases, however, we have held that the monopoly 
may be modified or abrogated, if it proved to be prejudicial to 
the public health or public morals. Butchers’ Union Co. v. 
Crescent City Co., Ill U. S. 746. In this case Mr. Justice 
Miller, in delivering the opinion of the court, observed, p. 750 : 
“ While we are not prepared to say that the legislature can 
make valid contracts on no subject embraced in the largest 
definition of the police power, we think that, in regard to two 
subjects so embraced, it cannot, by any contract, limit the ex­
ercise of such powers to the prejudice of the general welfare. 
These are the public health and public morals. The preserva­
tion of these is so necessary to the best interests of social organi-
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zation that a wise policy forbids the legislative body to divest 
itself of the power to enact laws for the preservation of health 
and the repression of crime.” To the same effect are Boyd v. 
Alabama, 94 UI S. 645 ; Beer Co. v. Massachusetts, 97 U. S. 25.

There are doubtless cases where the police power has been 
invoked to justify acts of the legislature which were dictated 
to a certain extent by local interests, or with the effect of 
unduly burdening or interfering with foreign or interstate 
commerce. Within this category are laws levying taxes upon 
alien passengers arriving from foreign ports, for the use of 
hospitals, The Passenger cases, 7 How. 283 ; requiring a bond 
to be given for every such passenger to indemnify the State 
against expense for the relief or support of the person named 
in the bond, Henderson v. JŸew York, 92 U. S. 259 ; even 
though such bonds be limited to lewd and debauched women, 
Chy Lung v. Hreeman, 92 Ü. S. 275 ; prohibiting the driving 
or conveying of foreign cattle into the State between certain 
dates, Railroad Co. v. Husen, 95 U. S. 465 ; taxing persons 
from other States engaged in selling or soliciting the sale of 
liquors, to be shipped into the · State from places without it, 
without imposing a tax upon similar agents for manufacturers 
within the State, Walling v. Michigan, 116 U. S. 446; Welton 
v. Missouri, 91 U. S. 275 ; statutes requiring inspection, before 
slaughtering, of cattle, sheep and swine designed for slaughter 
for human food, so far as they apply to foreign meats, Minne­
sota V. Barber, 136 U. S. 313; a similar statute prohibiting 
the sale of meat from animals slaughtered one hundred miles 
or more from the place at which it was offered for sale, unless 
previously inspected by local inspectors, Brimmer n. Rebinan, 
138 U. S. 78 ; and finally, to statutes requiring a license, under 
onerous conditions, from the agents of foreign express com­
panies, Crutcher v. Kentucky, 141 U. S. 47.

These cases, however, do not infringe upon the general 
principle, so frequently declared, that where the police power 
is invoked in good faith for the prohibition of a practice which 
the legislature has declared to be detrimental to the public 
interests, it will be sustained, wherever it can be done with­
out the impairment of vested rights. Notwithstanding these
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cases, the general rule holds good that whatever is contrary 
to public policy or inimical to the public interests is subject 
to the police power of the State, and within legislative con­
trol, and in the exertion of such power the legislature is vested 
with a large discretion, which, if exercised Iona fide for the 
protection of the public, is beyond the reach of judicial 
inquiry.

5. But little need be said in answer to the final contention 
of the plaintiff in error, that the assumption of a right to for­
bid the consolidation of parallel and competing lines is an 
interference with the power of Congress over interstate com­
merce. The same remark may be made with respect to all 
police regulations of interstate railways. All such regulations 
interfere indirectly, more or less, with commerce between the 
States, in the fact that they impose a burden upon the instru­
ments of such commerce, and add something to the cost of 
transportation, by the expense incurred in conforming to such 
regulations. These are, however, like the taxes imposed upon 
railways and their rolling stock, which are more or less, ac­
cording to the policy of the State within which the roads are 
operated, but are still within the competency of the legislature 
to impose. It is otherwise, however, with respect to taxes 
upon their franchises and receipts from interstate commerce, 
which are treated as a direct burden. There are certain in­
timations in some of our opinions, which might perhaps lead 
to an inference that the police power cannot be exercised over 
a subject confined exclusively to Congress by the Federal 
Constitution. But while this is true with respect to the com­
merce itself, it is not true with respect to the instruments of 
such commerce.

It was said in Sherlock v. Alling, 93 U. S. 99, 103, 104, and 
quoted with approbation in .Plumley v. Massachusetts, 155 
U. S. 461, that “in conferring upon Congress the regulation 
of commerce, it was never intended to cut the States off from 
legislating on all subjects relating to the health, life and safety 
of their citizens, though the legislation might indirectly affect 
the commerce of the country. Legislation, in a great variety 
of ways, may affect commerce and persons engaged in it with-
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out constituting a regulation of it, within the meaning of the 
Constitution, . . . and it may be said, generally, that the 
legislation of a State, not directed against commerce or any of 
its regulations, but relating to the rights, duties and liabilities 
of citizens, and only indirectly and remotely affecting the 
operations of commerce, is of obligatory force upon citizens 
within its territorial jurisdiction, whether on land or water, or 
engaged in commerce foreign or interstate, or in any other 
pursuit.”

It has never been supposed that the dominant power of 
Congress over interstate commerce took from the States the 
power of legislation with respect to the instruments of such 
commerce, so far as the legislation was within its ordinary 
police powers. Nearly all the railways in the country have 
been constructed under state authority, and it cannot be sup­
posed that they intended to abandon their power over them 
as soon as they were finished. The power to construct them 
involves necessarily the power to impose such regulations 
upon their operation as a sound regard for the interests of the 
public may seem to render desirable. In the division of au­
thority with respect to interstate railways Congress reserves 
to itself the superior right to control their commerce and for­
bid interference therewith ; while to the States remains the 
power to create and to regulate the instruments of such com­
merce, so far as necessary to the conservation of the public 
interests.

If it be assumed that the States have no right to forbid the 
consolidation of competing lines, because the whole subject is 
within the control of Congress, it would necessarily follow 
that Congress would have the power to authorize such con­
solidation in defiance of state legislation — a proposition which 
only needs to be stated to demonstrate its unsoundness. As 
we have already said, the power of one railway corporation 
to purchase the stock and franchises of another must be con­
ferred by express language to that effect in the charter, and 
hence, if the charter of the L. & N. Co. had been silent upon 
that point, it will be conceded that it would have no power 
to make the proposed purchase in this case. As the power
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to purchase, then, is derivable from the State, the State may 
accompany it with such limitations as it may choose to impose. 
Its results, then, from the argument of the appellant that, if 
there be any interference with interstate commerce it is in 
imposing limitations upon the exercise of a right which did 
not previously exist, and hence, if the State permits such 
purchase or consolidation, it is bound to extend the author­
ity to every possible case, or expose itself to the charge of 
interfering with commerce. This proposition is obviously 
untenable.

While the constitutional power of the State in this particu­
lar has never been formally passed upon by this court, the 
power of state legislatures to impose this restriction upon 
the general authority to consolidate has been recognized in 
a number of cases. Railroad Co. v. Maryland, 21 Wall. 456, 
470; Shields v. Ohio, 95 U. S. 319; Wallace v. Loomis, 97 
U. S. 146, 154 ; Mew Buffalo v. Iron Co., 105 U. S. 73 ; Leav­
enworth v. Chicago dbc. Railway, 134 U. S. 688, 699 ; Living­
ston County v. Portsmouth Bank, 128 U. S. 102 ; Keokuk de 
Western Railroad v. Missouri, 152 U. S. 301 ; Ashley v. Ryan, 
153 U. S. 436. In the last case it was broadly held that a 
State, in permitting railway companies to consolidate, might 
impose such conditions as it deemed proper, and that the 
acceptance of the franchise implied a submission to the condi­
tions, without which it could not have been obtained.

The power to forbid such purchase or consolidation with 
competing lines has been directly upheld in a large number 
of cases in the state courts, in some of which cases a violation 
of the commerce clause was suggested, and in others it was 
not. Hafer v. Cincinnati, Hamilton db Bayton Railroad, 29 
Wkly Law Bull. 68 ; State v. Atchison db Red River Railroad, 
24 Nebraska, 143; Gulf, Col. db Santa Fé Railway v. State, 
72 Texas, 404 ; East Line dbc. Railway v. Rzishing, 69 Texas, 
306; Pennsylvania Railroad v. Commonwealth, 7 Atl. Rep. 
368 ; Montgomery’s Appeal, 136 Penn. St. 96 ; Currier v. Con­
cord Railroad, 48 N. H. 321 ; Texas db Pacific Railway Co. 
v. Southern Pacific Railway Co., 41 La. Ann. 970. See also 
Langdon v. Branch, 37 Fed. Rep. 449; Hamilton v. Savannah
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<&c. Railroad, 49 Fed. Rep. 412 ; Clark v. Central Railroad, 
50 Fed. Rep. 338 ; Kimball v. Atchison, Topeka dec. Railroad 
Co., 46 Fed. Rep. 888.

In conclusion we are of opinion —
1. That a general right to purchase or consolidate with 

other roads was never conferred upon the L. & N. Co.
2. That the Chesapeake Co. was never vested with the 

power to consolidate its capital stock, franchises or property 
with that of any other road owning a parallel or competing 
line.

3. That, conceding that the requisite power existed in both 
the above companies, section 201 of the constitution of 1891 
was a legitimate exercise of the police power of the State, and 
forbade such consolidation, at least so far as such power re­
mained unexecuted.

The decree of the Court of Appeals of Kentucky is, there­
fore, Affirmed.

Mk. Justice Brewer and Mr. Justice White concurred in 
the result.
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ADMIRALTY.
1. Gedney Channel, being the main entrance to the harbor of New York, is 

as much a part of the inland waters of the United States within the 
meaning of the act of March 3,1885, c. 354,23 Stat. 438, as the harbor 
within the entrance. The Delaware, 459.

2. The real point aimed at by Congress in that act was to allow the 
original code (Rev. Stat. § 4233) to remain in force so far as it applies 
to pilotage waters, or waters within which it is necessary, for safe 
navigation, to have a local pilot. Ib.

3. The Delaware, returning to New York in ballast only, entered Gedney 
Channel upon a true course of W. by S. About the same time, the 
Talisman, a tug towing a pilot boat, entered it from the northwest, 
upon a course about S.SE., and not far from a right angle to the 
course of the Delaware. Under these circumstances, as they were ap­
proaching each other on crossing courses, the Delaware was bound to 
keep out of the way, and the Talisman to keep her course. The Dela­
ware made no effort to avoid the Talisman, but kept on her course 
until about a minute before collision, when her engines were stopped 
too late. The Talisman was struck and sunk, and became a total loss. 
Held, that the Delaware was grossly in fault. Ib.

4. The Supervising Inspector’s rules, so far as they require whistles to be 
used, ought to be construed in harmony with the International Code, 
and, as applied to vessels upon crossing courses, they mean that when 
a single blast is given by the preferred steamer she intends to comply 
with her legal obligation to keep her course, and throw upon the other 
steamer the duty of avoiding her. lb.

5. It is the primary duty of a steamer, having the right of way when ap­
proaching another steamer, to keep her course ; all authorities agree 
that this rule applies so long as there is nothing to indicate that the 
approaching steamer will not discharge her own obligation to keep out 
of the way ; and it is settled law in the United States that the pre­
ferred steamer will not be held in fault for maintaining her course and 
speed, so long as it is possible for the other to avoid her by porting, at 
least in the absence of some distinct indication that she is about to 
fail in her duty. Ib.

6· The facts stated and referred to in the opinion leave too much doubt 
about the fault of the Talisman to justify the court in apportioning 
the damages. Ib.
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7. The Delaware is not exempted from liability by the provisions of the 
act of February 13, 1893, c. 105, 27 Stat. 445, entitled “An act relat­
ing to navigation of vessels, bills of lading, and to certain obligations, 
duties and rights in connection with the carriage of property.” Ib.

ANCILLARY SUIT.
See Jurisdiction, A, 1.

APPEAL.
See Jurisdiction, A, 8;

Practice, 8.

BANKRUPTCY.
1. The limitation of two years made by Rev. Stat. § 5057 to suitsand 

actions between an assignee in bankruptcy and persons claiming an 
adverse interest touching any property or rights of property transfer­
able to or vested in such assignee, is applicable only to suits growing 
out of disputes in respect of property and of rights of property of the 
bankrupt which came to the hands of the assignee, in which adverse 
claims existed while in the hands of the bankrupt and before assign­
ment. Dushane v. Beall, 513.

2. Assignees in bankruptcy are not bound to accept property which, in 
their judgment, is of an onerous and unprofitable nature, and would 
burden instead of benefiting the estate, and can elect whether they will 
accept or not after due consideration and within a reasonable time, 
while, if their judgment is unwisely exercised, the bankruptcy court 
is open to compel a different course. Ib.

3. From the record in this case the court is constrained to the conclusion 
that the assignee should not have been held by the court below to have 
exercised the right of choice between prosecuting the claim and aban­
doning it, in the absence of any evidence whatever to justify the con­
clusion that he had knowledge, or sufficient means of knowledge, of 
its existence prior to August 10,1888 ; and that therefore there was 
error in its judgment. Ib.

CASES AFFIRMED.
1. Baltzer v. North Carolina, 161 U. S. 240, followed. Baltzer and Taaks 

v. North Carolina, 246.
2. Home Insurance ^ Trust Co. v. Tennessee, 161 U. S. 198, followed. 

Home Ins. ^ Trust Co. v. Tennessee, 200.
3. Spalding v. Vilas, 161 U. S. 483, followed. Spalding v. Dickinson, 499.

See Constitutional Law, A, 2;
Jurisdiction, E, 2;
Local Law, 4.
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CASES EXAMINED.
See Tax and Taxation, 4.

CENTRAL PACIFIC RAILROAD.
1. An examination of the statutes of the United States relating to the 

construction of a railroad from the Missouri River to the Pacific 
Ocean, especially the acts of July 1, 1862, c. 120, 12 Stat. 489, and 
July 2, 1864, c. 216, 13 Stat. 356, shows that every subscriber to the 
Union Pacific Railroad Company must be deemed to have become 
such upon the condition, implied by law, that he should not be 
personally liable for the debts of the corporation. United States v. 
Stanford, 412.

2. It is equally clear that Congress intended to grant national aid to all 
the corporations constructing that connecting line of railroad upon 
terms and conditions applicable alike to all, with no purpose to make 
discriminations against any one part of the line, and that the im­
position of a liability upon the stockholders of the Central Pacific 
Railroad Company for the debts of that corporation, arising out of the 
bonds which it received from the United States, when no such liability 
was imposed upon the Union Pacific Railroad Company on account of 
like bonds received by it, is entirely inconsistent with that equality, lb.

3. The United States has no claim against the stockholders of the Central 
Pacific Railroad Company on account of the bonds issued to that com­
pany by the United States to aid in the construction of its road. Ib.

4. This adjudication is not to be taken as deciding that the stockholders 
of the Central Pacific Railroad Company either can or cannot be made 
liable for its debts to the United States in some other way than 
under the Pacific railroad acts and by the acceptance of the United 
States bonds to aid in the construction of the road; nor whether the 
adoption of the California corporation as an instrument of the national 
government in accomplishing a national object, exempted its stock­
holders from liability, under the constitution and laws of California, 
to ordinary creditors, lb.

CLAIMS AGAINST THE UNITED STATES.
1· By the act of February 26,1853, c. 81, § 1, (Rev. Stat. § 3477,) every 

specific assignment, in whatever form, of any claim against the United 
States, under a statute or treaty, whether to be presented to one of 
the executive departments, or to be prosecuted in the Court of Claims, 
is void, unless assented to by the United States. Ball v. Halsell, 72.

2. A contract, by which the owner of a claim against the United States 
for Indian depredations appointed an attorney to receive and give 
acquittances for one half of the money which the attorney might re­
cover of the United States upon that claim, will not, although the 
attorney has obtained from the Secretary of the Interior a recom-
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mendation for the payment of a certain sum upon that claim, but for 
the payment of which Congress has made no appropriation, support 
an action by the attorney against the principal for part of a less sum 
recovered upon that claim from the United States in the Court of 
Claims under the subsequent act of March 3, 1891, c. 358, out of which 
the attorney has been allowed and paid less than twenty per cent of 
that sum, as provided by that act. Ib.

3. The party who, under the provisions of § 4 of the act of March 3,1891, 
c. 538, 26 Stat. 853, elects to reopen before the Court of Claims a case 
under that act heard and determined by the Commissioner of Indian 
Affairs, thereby reopens the whole case, irrespective of the decision by 
the Commissioner, and assumes the burden of proof. Leighton v. 
United States, 291.

4. The jurisdiction conferred upon the Court of Claims by the first 
jurisdictional clause in the first section of that act is confined to 
property taken by Indian tribes in amity with the United States; 
and as it appears in this case that the Indians who committed the 
injury to the claimant were at the time engaged in hostilities against 
the United States, the Court of Claims was without jurisdiction to 
render a judgment against the United States, even though the hos­
tilities were carried on for the special purpose of resisting the opening 
of a military road. lb.

5. The same result is reached practically if the claim is regarded as 
within the jurisdiction of that court under the second jurisdictional 
clause of the first section of that act. lb.

6. There is nothing in the legislation prior to the act of 1891 which binds 
the government to the payment of this claim. Ib.

7. In an action brought by a Circuit Court commissioner for the district 
of Louisiana to recover fees for alleged services rendered the United 
States in prosecutions under Kev. Stat. § 1986, the Court of Claims 
found that the prosecutions were the result of a purpose on the part of 
party managers to purge, as they alleged, the register of illegal voters; 
that the commissioner made no inquiry or examination of witnesses 
to satisfy himself of probable cause, but simply issued warrants on 
the affidavits filed ; that the warrants issued were not signed by himself 
but by a number of clerks who used a stamp, which was a fac-simile of 
his signature, until the stamp was broken, and then simply wrote his 
name ; that in the issuance of warrants the commissioner exercised no 
discretion, and made no personal examination of the complaints or 
witnesses, but issued a warrant in all cases in which a complaint was 
made; that the warrants were issued generally for the purpose o 
affecting the register of votes to be used in the election, and not to 
arrest and punish offenders ; that in a large majority of the 1303 cases 
in which the defendants were discharged it did not appear that t e 
commissioner performed any service in investigating the offences 
charged, nor in judicially determining the guilt or innocence of t e
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parties. Held, that these findings justified the further finding of that 
court that “ from said facts the court finds the ultimate fact to be that 
the claimant’s testator did not perform the services for the United 
States in good faith for the purpose of enforcing the criminal law,” 
and the judgment entered thereon in favor of the United States. 
Southworth v. United States, 639.

See Jurisdiction, E.

CONSTITUTIONAL LAW.
A. Of the United States.

1. The constitutional right of a defendant to be informed of the nature and 
cause of the accusation against him entitles him to insist, at the outset, 
by demurrer or by motion to quash, and, after verdict, by motion in 
arrest of judgment, that the indictment shall apprise him of the crime 
charged with such reasonable certainty that he can make his defence 
and protect himself after judgment against another prosecution for 
the same offence ; and this right is not infringed by the omission from 
the indictment of indecent and obscene matter, alleged as not proper 
to be spread upon the records of the court, provided the crime charged, 
however general the language used, is yet so described as reasonably 
to inform the accused of the nature of the charge sought to be estab­
lished against him ; and, in such case, the accused may apply to the 
court before the trial is entered upon for a bill of particulars, showing 
what parts of the paper would be relied on by the prosecution as 
being obscene, lewd and lascivious, which motion will be granted or 
refused, as the court, in the exercise of a sound legal discretion, may 
find necessary to the ends of justice. Rosen v. United States, 29.

2. The provision in the charter of the plaintiff in error that “ said institu­
tion shall have a lien on the stock for debts due it by the stockholders 
before and in preference to other creditors, except the State for taxes, 
and shall pay to the State an annual tax of one half of one per cent 
on each share of capital stock, which shall be in lieu of all other 
taxes,” limits the amount of tax on each share of stock in the hands 
of the shareholders, and any subsequent revenue law of the State 
which imposes an additional tax on such shares in the hands of share­
holders impairs the obligation of the contract, and is void. Farring­
ton v. Tennessee, 95 U. S. 679, affirmed to this point. Bank of Commerce 
v. Tennessee, 134.

3. The decision of the Supreme Court of North Carolina, made in an 
action to recover on bonds issued by the State in 1868, that the con­
stitution of 1868, (in force when the bonds were issued,) giving the 
Supreme Court of the State jurisdiction to hear claims against the 
State, but providing that its decision should be merely recommenda­
tory, to be reported to the legislature for its action, had been repealed 
by an amendment to the constitution made in 1879 which forbade the
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general assembly to assume or provide for the payment of debts 
incurred by authority of the convention of 1868, or by the legislature 
that year or in two sessions thereafter, unless ratified by the people 
at an election held for that purpose, and that the court was without 
jurisdiction to render judgment of recommendation on a claim against 
the State whose validity was thus denied by the state constitution, did 
not in any way impair the obligation of contracts entered into by the 
State when the constitution of 1868 was in force. Baltzer v. North 
Carolina, 240.

4. In an action against importers brought to recover from them the value 
of merchandise, originally belonging to them, and alleged to have been 
forfeited to the United States under the provisions of the Customs 
Administrative Act of June 10, 1890, c. 407, § 9, the defendants can­
not demand, as of right, that they shall be confronted, at the trial, with 
witnesses who testify in behalf of the government. United States v. 
Zucker, 475.

5. The provision in the General Statutes of Connecticut, (Revision of 1888, 
§ 2546,) that “ no person shall at any time kill any woodcock, ruffled 
grouse or quail for the purpose of conveying the same beyond the 
limits of this State ; or shall transport or have in possession, with 
intent to procure the transportation beyond said limits, any of such 
birds killed within this State,” is legislation which it is within the 
constitutional power of the legislature of a State to enact. Geer v. 
Connecticut, 519.

6. There is an indisputable legal presumption that a state corporation, 
when sued or suing in a Circuit Court of the United States, is com­
posed of citizens of the State which created it, and hence such a 
corporation is itself deemed to come within that provision of the 
Constitution of the United States which confers jurisdiction upon the 
Federal courts in “ controversies between citizens of different States.” 
St. Louis ^ San Francisco Railway Co. v. James, 545.

7. It is competent for a railroad corporation organized under the laws of 
one State, when authorized so to do by the consent of the State which 
created it, to accept authority from another State to extend its rail­
road into such State and to receive a grant of powers to own and con­
trol, by lease or purchase, railroads therein, and to subject itself to 
such rules and regulations as may be prescribed by the second State ; 
and such legislation on the part of two or more States is not, in the 
absence of inhibitory legislation by Congress, regarded as within the 
constitutional prohibition of agreements or compacts between States. 
Ib.

8. Such corporations may be treated by each of the States whose legislative 
grants they accept as domestic corporations. Ib.

9. The presumption that a corporation is composed of citizens of the 
State which created it accompanies such corporation when it does 
business in another State, and it may sue or be sued in the Federal
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courts in such other State as a citizen of the State of its original cre­
ation. Ib.

10. That presumption of citizenship is one of law, not to be defeated by 
allegation or evidence to the contrary. Ib.

11. The provision in the Arkansas statute of March 13, 1889, that a rail­
road corporation of another State which had leased or purchased a 
railroad in Arkansas and filed with the Secretary of State of that 
State, as provided by the act, a certified copy of its articles of incor­
poration, should become a corporation of Arkansas, does not avail to 
create an Arkansas corporation out of a foreign corporation complying 
with those provisions, in such a sense as to make it a citizen of Ar­
kansas within the meaning of the Federal Constitution, and subject 
it to a suit in the Federal courts sitting in the State of Arkansas, 
brought by a citizen of the State of its origin, lb.

12. The provision in the act of February 11, 1893, c. 83, 27 Stat. 443, 
“that no person shall be excused from attending and testifying or 
from producing books, papers, tariffs, contracts, agreements, and doc­
uments before the Interstate Commerce Commission, or in obedience 
to the subpœna of the Commission, on the ground or for the reason 
that the testimony or evidence, documentary or otherwise, required of 
him may tend to criminate him or subject him to a penalty or for­
feiture ; but no person shall be prosecuted or subjected to any penalty 
or forfeiture for or on account of any transaction, matter or thing, 
concerning which he may testify, or produce evidence, documentary 
or otherwise, before said Commission or in obedience to its subpœna, 
or the subpœna of either of them, or in any such case or proceeding,” 
affords absolute immunity against future prosecutions, Federal or 
state, for the offence to which the question relates, and deprives the 
witness of his constitutional right to refuse to answer. Brown v. 
Walker, 591.

See Corporation, 4, 5 ; 
Railroad, 6, 14,15.

B. Of the States.
Kentucky. · See Railroad, 15.
Texas. See Local Law, 6, 7.

CONTRACT.
1. A contract for the sale of goods “ shipping or to be shipped during this 

month from the Philippines to Philadelphia, per steamer Empress of 
India,” at a certain price “ex ship;” “sea-damages, if any, to be taken 
at a fair allowance ; no arrival, no sale ; ” and providing that if, by 
any unforeseen accident, she is unable to load and no other steamer 
can be procured within the month, the contract is to be void ; does not 
require the goods to be carried to their destination by the vessel named ; 
and is satisfied if the goods are put on board of her at the Philippines
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at the time specified, and, upon her being so injured on the voyage by 
perils of the sea as to be unable to carry them on, are forwarded by 
her master by another steamer to Philadelphia. Harrison v. Fortlage, 
'57.

2. After a critical examination of the record, the court, on the facts, finds 
that the contract which forms the subject of controversy in this suit 
is a valid contract, and directs judgment for the defendant in error for 
the principal sum which it finds to be due him, but orders a correction 
to be made in the calculation of interest by the court below. Spalding 
v. Mason, 375.

3. Under a contract which, though its validity was disputed, is found to 
have been valid, the defendant below had sundry transactions in 
buying and selling grain with the plaintiffs below, between early in 
August, 1888, and April 26, 1889, through which he had become 
largely indebted to them. On or about the latter date the plaintiffs 
asked of the defendant authority to transfer the May wheat to June 
wheat, to which no answer was given. Nevertheless they sold the 
May wheat at a loss and made purchases of June wheat on his account, 
and informed him of both transactions. On June 8 all open contracts 
were closed at a loss, and the defendant having refused payment, this 
action was begun. There was no controversy as to the correctness of 
any of the items except those relating to the June purchase. Held, 
that the unauthorized voluntary act of the plaintiffs could not be said, 
as matter of law, to have been ratified by defendant by his mere re­
tention, without complaint, of an account and statement rendered to 
him “that said change had been made,” or, in other words, that 
plaintiffs had made a new purchase for his account. Hansen v. Boyd, 
397.

CORPORATION.
1. The legal existence of a corporation is not cut short by its insolvency 

and the consequent appointment of a receiver ; and there is nothing 
in the statutes relating to national banks which takes them out of the 
operation of this general rule. Chemical National Bank v. Hartford 
Deposit Co. 1.

2. A judicial sale and conveyance, made under order of court, of the 
franchises of a corporation whose taxation is limited by the act of the 
legislature of the State incorporating it to a rate therein named, 
carries to the purchaser, (if anything,) only the franchise to be a 
corporation; and a corporation organized to receive and receiving 
conveyance of such franchises, is not the same corporation as the 
original corporation, and is liable to taxation according to the con­
stitution and laws of the State in force at the time of the sale, or 
which may be subsequently adopted or enacted, and is not entitled 
to the limitation and exemption contained in the original act of 
incorporation. Mercantile Bank v. Tennessee, 161.
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3. A corporation organized for the purpose of doing an insurance business, 
under an act of the legislature of the State of Tennessee passed before 
the adoption by that State of its constitution of 1870, with a provision 
in the charter limiting the rate and extent of taxation by the State, 
does not continue to enjoy the exemption if its corporate objects and 
business are changed to those of a bank by legislation enacted subse­
quent to the adoption of that constitution. Memphis City Bank v. 
Tennessee, 186.

4. Where a charter authorizes a company in sweeping terms to do certain 
things which are unnecessary to the main object of the grant, and 
not directly and immediately within the contemplation of the parties 
thereto, the power so conferred, so long as it is unexecuted, is within 
the control of the legislature and may be treated as a license, and may 
be revoked, if a possible exercise of such power is found to conflict 
with the interests of the public. Pearsall v. Great Northern Railway 
Co. 646.

5. The court epitomizes, in its opinion, several previous cases for the 
purpose of showing the general trend of opinion in this court upon 
the subject of corporate charters and vested rights. Ib.

See Constitutional Law, A, 6 to Railroad, 13, 14, 15 ;
11 ; Tax and Taxation, 1, 2, 4,

Jurisdiction, C, 2 ; 5, 6, 7, 8.

COURT AND JURY.
In the absence of a request to direct a verdict, this court must assume, 

when only a part of the evidence is before it, that there was sufficient 
evidence to warrant the trial court to submit the consideration of the 
facts to the jury. Hansen v. Boyd, 397.

See Criminal Law, 3, 4.

CRIMINAL LAW.
1. The inquiry, in proceedings under Rev. Stat. § 3893, is whether the 

paper charged to have been obscene, lewd, and lascivious was in fact 
of that character, and if it was of that character and was deposited 
in the mail by one who knew or had notice at the time of its contents, 
the offence is complete, although the defendant himself did not regard 
the paper as one that the statute forbade to be carried in the mails. 
Rosen v. United States, 29.

2. Every one who uses the mails of the United States for carrying papers 
or publications must take notice of what, in this enlightened age, is 
meant by decency, purity, and chastity in social life, and what must 
be deemed obscene, lewd, and lascivious. Ib.

3. When the evidence before the jury, if clear and uncontradicted upon 
any issue made by the parties, presents a question of law, the court 
can, without usurping the functions of the jury, instruct them as to 
the principles applicable to the case made by such evidence. Ib.
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4. Upon a trial for murder, where the question is whether the killing was 
in self-defence, evidence that the deceased was a larger and more pow­
erful man than the defendant, as well as evidence that the deceased 
had the general reputation of being a quarrelsome and dangerous 
man, is competent evidence for the defendant. Smith v. United States, 
85.

5. Upon the question whether a homicide was committed in self-defence, 
witnesses called by the defendant testified that the deceased had the 
general reputation of being a man of a quarrelsome and dangerous char­
acter ; and being asked on cross-examination whether they had ever 
been arrested for anything, it appeared that one of them had been 
arrested, convicted and imprisoned for selling whiskey, and others 
had been arrested, but not convicted, for various offences. The judge 
instructed the jury that reputation was the reflection of character, 
and, in order to be entitled to consideration,, must come from a pure 
source, and be the reflection of honest and conscientious men, who 
have character themselves ; that, if a man is without character him­
self, his action characterized by crime, his conscience seared by crim­
inal conduct, he is incompetent to know what character is ; and that 
if it was the reflection of keepers of gambling hells, and violators of 
law, and prison convicts, the jury should cast it aside as so much 
worthless matter. Held, that the defendant, having excepted to this 
instruction, and been convicted of murder, was entitled to a new trial. 
Ib.

6. The provision in Rev. Stat. § 5480, as amended by the act of March 2, 
1889, c. 393, 25 Stat. 873, that “ if any person having devised or in­
tending to devise any scheme or artifice to defraud ... to be 
effected by either opening or intending to open correspondence or 
communication with any person, whether resident within or outside 
the United States, by means of the Post Office Establishment of the 
United States, or by inciting such other person or any person to open 
communication with the person so devising or intending, shall, in and 
for executing such scheme or artifice or attempting so to do, place or 
cause to be placed, any letter, packet, writing, circular, pamphlet, or 
advertisement, in any post office, branch post office, or street or hotel 
letter-box of the United States, to be sent or delivered by the said 
Post Office Establishment, or shall take or receive any such there­
from, such person so misusing the Post Office Establishment shall, 
upon conviction, be punishable,” etc., includes everything designed to 
defraud by representations as to the past or present, or suggestions 
and promises as to the future ; and it was enacted for protecting the 
public against all intentional efforts to despoil, and to prevent the 
post office from being used to carry them into effect. Durland v. 
United States, 306.

7. The refusal to quash an indictment on motion is not, generally, assign­
able for error, lb.
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'. The omission in an indictment for violating the above act to state the 
names of the parties intended to be defrauded, and the names and ad­
dresses on the letters, is satisfied by the allegation, if true, that such 
names and addresses are to the jury unknown. Ib.

9. The offence described in the statute is committed when the contriver 
of a scheme to defraud, with a view of executing it, deposits letters in 
the post office which he thinks may assist in carrying it into effect, 
whether they are so effective or not. Ib.

10. The objection that an indictment is multifarious is presented too late, 
if not taken until after the verdict. Ib.

11. The newspaper article, in the note on page 447, while its language 
is coarse, vulgar, and, as applied to an individual, libellous, was not 
of such a lewd, lascivious and obscene tendency, calculated to cor­
rupt and debauch the minds and morals of those into whose hands it 
might fall, as to make it an offence to deposit it in the post office of 
the United States, to be conveyed by mail and delivered to the person 
to whom it was addressed. Swearingen v. United States, 446.

12. The defendant was indicted for perjury alleged to have been com­
mitted on the 7th of June. The minutes of the stenographer of the 
testimony, alleged to be false, were read upon the trial, and they said 
that the testimony alleged to be false was given on the 6th of June, 
instead of the 7th. The defendant, being convicted, moved for a new 
trial upon the ground that the variance was fatal, which was refused. 
Held, that such a variance was not material in this case. Matthews v. 
United States, 500.

See Constitutional Law, A, 1 ; 
Jurisdiction, D.

CUSTOMS DUTIES.
See Constitutional Law, A, 4.

DEED.
1. The decree in the equity cause of Pippert v. English was not void for 

want of personal service on English and his wife, as the laws relating 
to the District of Columbia permit service by publication upon absent 
defendants. Lynch v. Murphy, 247.

2. And further, as the evidence shows that Pippert had no knowledge of 
the attempt by Mrs. English to incumber the land in question by a 
deed of trust, the recording of the instrument did not give him con­
structive notice of it, as the formalities required by law to authorize 
the recording were not complied with. Ib.

3. That deed of trust was inoperative as a legal instrument. Ib.
4. There being no actual notice, and the recording of the defective deed 

not operating as constructive notice, the alleged equitable lien is 
wholly inoperative against those holding under the decree below. Ib. 

See Local Law, 4.
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DEPUTY MARSHAL.
See Marshal.

DISTRICT OF COLUMBIA.
1. Land in the city of Washington was sold for non-payment of certificates 

issued by the city government for the cost of local improvements, and 
was bought in by the holder of the certificates for the sum which they 
represented. The sale was set aside for defects caused by the negli­
gence of the officers of the city government in failing to make assess­
ments as required by law. The purchaser then sued the District of 
Columbia, which had succeeded to the city government of Washing­
ton, to recover the value of the original certificates. Held, that as the 
work was done in pursuance of a valid contract, of which the city and 
the District received the benefit, and as the required assessment had 
not been made, through the failure of the city and the District, the 
District became liable, and the certificates were valid obligations 
against it. District of Columbia v. Lyon, 200.

2. The duty is imposed upon the Washington Gas Light Company by the 
terms of its charter, the nature of its business, and the uses to which 
gas boxes placed in the sidewalks of the city of Washington are put, 
as an appliance ordinarily used by the company to connect its mains 
with a house where gas is to be used, to supervise and keep those gas 
boxes in order ; and if an injury happens to a person by reason of one 
of those boxes being out of order and in need of repair and unsafe, 
and an action is brought against the District of Columbia to recover 
damages for such injury, and the Gas Company is notified and is given 
an opportunity to defend, and a trial is had resulting in a verdict and 
judgment for the plaintiff against the District, which the District is 
obliged to pay, the District has a cause of action against the Gas 
Company, resulting from these facts. Washington Gas Light Co. v. 
District of Columbia, 316.

3. In such action, for the purpose of ascertaining the subject-matter of the 
controversy between the person who was injured and the District, and 
fixing the scope of the thing adjudged, the entire record, including the 
testimony offered, may be examined. Ib.

4. The judgment against the District, rendered after notice to the Gas 
Company, and after opportunity afforded it to defend, is conclusive of 
the liability of the company to the District. Lb.

DOWER.

Section J 8 of the act of Congress of March 3, 1887, c. 397, conferring and 
regulating the right of dower, applies to the Territory of Utah only, 
and not to other Territories of the United States. France v. Connor, 
65.
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EQUITY.
1. While mere inadequacy of price has rarely been held sufficient in itself 

to justify setting aside a judicial sale of property, courts are not slow 
to seize upon other circumstances impeaching the fairness of the trans­
action, as a cause for vacating it, especially if the inadequacy be so 
gross as to shock the conscience. Schroeder v. Young, 334.

2. If the sale has been attended by any irregularity, as if several lots have 
been sold in bulk where they should have been sold separately, or sold 
in such manner that their full value could not be realized ; if bidders 
have been kept away ; if any undue advantage has been taken to the 
prejudice of the owner of the property, or he has been lulled into a 
false security ; or, if the sale has been collusively, or in any other man­
ner, conducted for the benefit of the purchaser, and the property has 
been sold at a greatly inadequate price, the sale may be set aside, and 
the owner permitted to redeem. Ib.

3. There are other facts in this case, stated in the opinion, in addition to 
the grossly inadequate price realized for the property, that afford 
ample justification for the action of the court below in permitting the 
plaintiff to redeem upon equitable terms, and ordering a reconveyance 
of the property.· Ib.

4. The issue of an alias execution for the original amount of the judgment, 
after the return of a prior execution, satisfied to the amount of nearly 
one half of such judgment, the sale of property thereunder to an 
amount more than sufficient to satisfy the amount actually due, and 
the payment of the excess to the plaintiff’s attorneys, invalidate the 
entire proceedings. Ib.

5. Whether the levy upon the interest of a co-tenant in a specific part, des­
ignated by metes and bounds, of a certain larger quantity of land is 
valid, is not decided. Ib.

6. Before the time had expired to redeem from the execution sale, the 
plaintiff was told by the defendant that he would not be pushed, that 
the statutory time to redeem would not be insisted upon, and, believ­
ing it, acted and relied upon such assurance. Held, that under such 
circumstances the purchaser was estopped to insist upon the statutory 
period, notwithstanding the assurances were not in writing and were 
made without consideration; and that there was a concurrent juris­
diction of a court of equity, founded upon its general right to relieve 
from the consequences of fraud, accident or mistake, which might be 
exercised, notwithstanding the statutory period for redemption has 
expired. Ib.

See Deed;
Evidence, 1.

ERROR.
Some statements by the court of the evidence are held not to be substan­

tial error. Hansen v. Boyd, 397.
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ESCHEAT.
See Local Law, 5, 6, 7.

ESTOPPEL.
See District of Columbia, 4.

EVIDENCE.
1. When the plaintiff in a bill in equity alleges facts material to his re­

covery, and the defendant in his answer denies them under oath, the 
burden of proof is thrown upon the plaintiff. Cochran v. Blout, 350.

2. It being shown that the transactions in dispute were to be conducted 
under the rules and regulations of the Board of Trade at Chicago, and 
that those rules and regulations were explained to the defendant below, 
they became competent evidence. Hansen v. Boyd, 397.

3. Stenographers’ minutes of evidence are not records. Matthews v. United 
States, 500.

See Criminal Law, 3, 4,12 ; 
District of Columbia, 3.

EXCEPTION.
When the defendant at the close of plaintiff’s evidence, requests an instruc­

tion to the jury to charge in his favor, which is refused, and he then 
introduces testimony, an exception to that refusal is waived. Hansen 
v. Boyd, 397.

EXECUTIVE DEPARTMENTS, HEADS OF.
1. The act of the head of one of the Departments of the government in 

calling the attention of any person having business with such Depart­
ment to a statute relating in any way to such business, cannot be made 
the foundation of a cause of action against such officer. Spalding v. 
Vilas, 483.

2. The same general considerations of public policy and convenience which 
demand for judges of courts of superior jurisdiction immunity from 
civil suits for damages arising from acts done by them in the course 
of the performance of their judicial functions, apply to a large extent 
to official communications made by heads of Executive Departments 
when engaged in the discharge of duties imposed upon them by 
law. Ib.

See Postmaster General.

EXECUTION.
See Local Law, 2, 3.
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EXECUTION SALE.
See Equity, 1 to 6.

EXTRADITION.
1. A writ of habeas corpus cannot perform the office of a writ of error, and 

in extradition proceedings, if the committing magistrate has jurisdic­
tion of the subject-matter and of the accused, and the offence charged 
is within the terms of the treaty of extradition, and the magistrate, in 
arriving at a decision to hold the accused, has before him competent 
legal evidence on which to exercise his judgment as to whether the 
facts are sufficient to establish the criminality of the accused for the 
purposes of extradition, such decision cannot be reviewed on habeas 
corpus. Ornelas v. Iluiz, 502.

2. Whether an extraditable crime has been committed is a question of 
mixed law and fact, but chiefly of fact, and the judgment of the magis­
trate rendered in good faith on legal evidence that the accused is guilty 
of the act charged, and that it constitutes an extraditable crime, can­
not be reviewed on the weight of evidence, and is final for the purposes 
of the preliminary examination unless palpably erroneous in law. Ib.

3. It is enough if it appear that there was legal evidence on which the 
commissioner might properly conclude that the accused had committed 
offences within the treaty as charged, and so be justified in exercis­
ing his power to commit them to await the action of the Executive 
Department. Ib.

See Jurisdiction, A, 8.

HABEAS CORPUS.
See Extradition.

INDIAN DEPREDATIONS.
See Claims against the United States; 

Jurisdiction, E, 1.

INTERSTATE COMMERCE.
See Constitutional Law, A, 12.

JUDGMENT LIEN.
See Local Law, 1.

JUDGMENT.
In June, 1861, 0. recovered judgment in a Pennsylvania court for the re­

covery of a sum of money against H. and F., both residents of that 
State. In 1865 H. removed to Louisiana, and became a citizen of that
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State and continued so until his death. In 1866 the judgment was re· 
vived by scire facias, process being served on F. only. In 1871 it was 
in like manner revived. In 1880 O. proceeded on the judgment against 
H. in the courts of Louisiana, where a judgment is barred by prescrip­
tion in ten years from its rendition. Being compelled to elect upon 
which judgment he relied, he elected to stand upon the scire facias 
judgment of 1871. Held, that, viewed as a new judgment rendered as 
in an action of debt, the judgment had no binding force in Louisiana, 
as H. had not been served with process or voluntarily appeared ; and 
considered as in continuation of the prior action and a revival of the 
original judgment for purposes of execution, it operated merely to 
keep in force the local lien, and, for the same reason, it could not be 
availed of as removing the statutory bar of the lex fori. Owens v. 
Henry, 642.

See District of Columbia, 4.

JURISDICTION.

A. Jurisdiction of the Supreme Court of the United States.

1. As the jurisdiction of the Circuit Court of the United States was in­
voked throughout this litigation upon the ground of diverse citizen­
ship, and as this bill must be regarded as ancillary, auxiliary or 
supplemental to the suit for the foreclosure of the mortgage, or, as 
it were, in continuation thereof, the decree of the Circuit Court 
of Appeals in that suit being made final by section 6 of the act of 
March 3, 1891, c. 517, 26 Stat. 826, no appeal lies to this court. Carey 
v. Houston ^ Texas Central Railway Co., 115.

2. The decision by the Supreme Court of the State that the exemption 
from taxation applies to new stock in the bank, created and issued 
since the adoption of the constitution of 1870, being in favor of the 
exemption claimed by the bank, cannot be reviewed by this court. 
Bank of Commerce v. Tennessee, 134.

3. As a claim of invention, made in an application for a patent, is a right 
incapable of being ascertained and valued in money, no appeal lies to 
this court from a judgment of the Court of Appeals for the District 
of Columbia, affirming the decision of the Supreme Court of the Dis­
trict that the applicant was not entitled to a decree, under Rev. Stat. 
§ 4915, authorizing the Commissioner of Patents to issue a patent to 
him for his alleged invention. Durham v. Seymour, 235.

4. When, in a case appealed from a Circuit Court, the record discloses 
that the defendants below appealed upon the express ground that 
the court erred in taking jurisdiction of the bill and in not dismiss­
ing the bill for want of jurisdiction, and prayed that their appeal 
should be allowed, and the question of jurisdiction be certified to the 
Supreme Court, and that said appeal was allotoed, and the certificate 
further states that there is sent a true copy of so much of the record
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as is necessary for the determination of the question of jurisdiction, 
and as part of the record so certified is the opinion of the court 
below, in accordance with which defendants’ motion to dismiss the 
cause for want of jurisdiction was denied, it sufficiently shows that 
the appeal was granted solely upon the question of jurisdiction. 
Smith v. McKay, 355.

5. When the requisite citizenship of the parties appears, and the subject­
matter is such that the Circuit Court is competent to deal with it, 
the jurisdiction of that court attaches, and whether the court sustains 
the complainant’s prayer for equitable relief, or dismisses the bill 
with leave to bring an action at law, either is a valid exercise of 
jurisdiction ; and if any error be committed in the exercise of such 
jurisdiction, it can only be remedied by an appeal to the Circuit 
Court of Appeals. Ib.

6. An interlocutory order or decree of the Supreme Court of the District 
of Columbia at special term may be reviewed by the general term on 
appeal, without awaiting a final determination of the cause ; and, on 
appeal to this court from the final decree at general term, the entire 
record is brought up for review. Spalding v. Mason, 375.

7. This court cannot pass upon a refusal of a motion to instruct gen­
erally in defendant’s favor when the record contains only a part 
of the evidence. Hansen v. Boyd, 397.

8. The appellees were brought before a Circuit Court commissioner in the 
Western District of Texas, charged by the Mexican consul with the 
commission, in Mexico, of a crime extraditable under the treaty of 
June 20, 1862. The commissioner found the evidence sufficient to 
warrant their commitment for extradition. On the application of the 
prisoners a writ of habeas corpus was issued by the United States Dis­
trict Judge, directed to the marshal of the district. The judge, after 
hearing, decided that the offences charged were political offences, and 
not extraditable, and ordered the prisoners discharged. From this 
judgment the consul appealed to this court. Held, that as his gov­
ernment was the real party interested, the appeal was properly prose­
cuted by him ; and as the construction of the treaty was drawn in 
question, it was properly taken to this court. Ornelas v. Ruiz, 502.

9· In an appeal from a judgment of a territorial court, with no exceptions 
to rulings of the court on the admission or rejection of testimony, 
this court is limited in its review to a determination of the ques­
tion whether the facts found are sufficient to sustain the judgment 
rendered. Gildersleeve v. New Mexico Mining Co., 573.

See Jurisdiction, B;
Tax and Taxation, 6.

B. Jurisdiction of Circuit Courts of Appeal.
The decrees and judgments of Circuit Courts of Appeal are made final 

by section 6 of the Judiciary Act of March 3, 1891, where the juris-

VOL. CLXI—
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diction of the Circuit Court over the intervenor’s petition, the decree 
on which is appealed from, was referable to its jurisdiction of an 
equity suit which depended wholly upon diverse citizenship. Rouse 
V. Hornsby, 588.

C. Jurisdiction of Circuit Courts of the United States.

1. A Circuit Court of the United States has no jurisdiction of a bill to 
enjoin the. collection of separate county taxes by separate county 
officers, in the State of Arkansas, against the Western Union Tele­
graph Company, (a corporation which has accepted the provisions of 
the Statute now codified in the Revised Statutes as Section 5263 to 
Section 5269,) on its line in each of said counties in that State, when 
the amount of the tax in no one of the counties reaches the sum of 
two thousand dollars; and this result is not affected by the fact that 
if the county assessments were aggregated they would exceed two 

. thousand dollars, as the several county clerks or tax collectors cannot 
be joined in a single suit in a Federal court, and the jurisdiction 
sustained on the ground that the total amount involved exceeds the 
jurisdictional limitation ; nor by the fact that the railroad commis­
sioners of the State, who had already acted in the matter, were made 
parties defendant to the suit. Fishback v. Western Union Telegraph 
Co., 96.

2. A bill in equity by a corporation, or by the stockholders of a corpora­
tion, in a Circuit Court of the United States, to set aside a final 
decree of that court against the corporation in a foreclosure suit, upon 
the ground that the decree was obtained by collusion and fraud and 
that the court had no jurisdiction to make it, is an ancillary suit and 
a continuation of the main suit so far as the jurisdiction of the 
Circuit Court as a court of the United States is concerned. Carey v. 
Houston Central Texas Railway Co., 115,

D. Jurisdiction of District Courts of the United States.

Under the act of July 12, 1894, c. 132, enacting that “ all criminal pro­
ceedings instituted for the trial of offences against the laws of the 
United States arising in the District of Minnesota shall be brought, 
had and prosecuted in the division of said district in which such 
offences were committed,” the court has no jurisdiction of an indict­
ment afterwards presented by the grand jury for the district in one 
division, for an offence committed in another division before the 
passage of the act, and for which no complaint has been made against 
the defendant; although the witnesses whose names are endorsed 
upon the indictment were summoned before the grand jury and were 
in actual attendance upon the court before the passage of the act. 
Post v. United Stales, 583.
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E. Jurisdiction of the Court of Claims.
1. When a petition filed in the Court of Claims alleges that a depredation 

was committed by an Indian or Indians belonging to a tribe in 
amity with the United States, it becomes the duty of that court to 
inquire as to the truth of that allegation, and its truth is not deter­
mined by the mere existence of a treaty between the United States 
and the tribe, or by the fact that such treaty has never been formally 
abrogated by a declaration of war on the part of either, but the 

' inquiry is whether, as a matter of fact, the tribe was at the time, as a 
tribe, in a state of actual peace with the United States : and if it 
appears that the depredation was committed by a single individual, 
or a few individuals without the consent and against the knowledge 
of the tribe, the court may proceed to investigate the amount of the 
loss, and render judgment therefor; but if, on the other hand, the 
tribe, as a tribe, was engaged in actual hostilities with the United 
States, the judgment of the Court of Claims must be that the allega­
tion of the petition is not sustained, and that the claim is not one 
within its province to adjudicate. Marks v. United States, 297.

2. Johnson v. United States, 160 U. S. 546, affirmed to the point that, by 
clause 2 of section 1 of the act of March 3, 1891, c. 538, 26 Stat. 851, 
the jurisdiction of the Court of Claims was limited to claims which, 
on March 3, 1885, had either been examined and allowed by the 
Department of the Interior, or were then pending therein for exam­
ination. Ib.

See Claims against the United States.

LEASE.
See National Bank, 1.

LACHES.
The court bases its conclusion in this case upon the fact that the record 

exhibits such gross laches on the part of complainant, or those with 
whom he is in privity, and upon whose rights his own must depend, 
as to effectually debar him from a right to the relief which he seeks. 
Gildersleeve v. New Mexico Mining Co., 573.

LIMITATION, STATUTES OF.
See Bankruptcy, 1.

LOCAL LAW.
1. In Alabama a judgment in itself imposes no lien upon the property of 

the judgment debtor, but the issue of an execution and its delivery to 
the officer are necessary to create a lien. Beebe v. United States, 104.

2. According to the settled rule in Alabama, when an execution comes to
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the hands of the sheriff the lien attaches and continues from term to 
term, provided alias and pluries writs are duly issued and delivered 
and while it is so kept alive the lien is, upon levy and sale, paramount 
to any intermediate conveyance by the debtor ; and as, in this case 
the facts show that valid executions were issued and delivered to the 
marshal as early as January 23, 1877, and on return alias executions 
were’ duly issued and duly levied, the subsequent sale related back to 
the original issue, and took the legal title out of the plaintiff in error 
prior to his deed of March 22, 1877. lb.

3. When it appears by a memorandum on judgment records that “by 
consent execution is stayed until ” a date named, and execution issues 
before that date, it will be presumed, nothing appearing to the con­
trary, that it was rightly issued, and that either the agreement lacked 
consideration, or was not authorized, or had been by mutual assent 
annulled, or that the terms of the agreement had not been complied 
with by defendant, lb.

4. Arndt v. Griggs, 134 U. S. 316, affirmed to the point that the duty of 
determining unsettled questions respecting title to real estate is local 
in its nature, to be discharged in such mode as may be provided by 
the State in which the land is situated, when such mode does not 
conflict with some special prohibition of the Constitution, or is not 
against natural justice. Lynch v. Murphy, 247.

5. Upon proceedings under the statute of Texas of March 20, 1848, c. 145, 
for the escheat of land of a person who is dead, in which the petition 
describes the land, gives his name, and alleges that he died intestate 
and without heirs, that no letters of administration upon his estate 
had been granted, that there is no tenant or person in actual or con­
structive possession of the land, nor any person, known to the peti­
tioner, claiming an estate therein, and that the land has escheated to 
the State of Texas ; and an order of notice to all persons interested in 
the estate has been published, as required by the statute ; and, after a 
hearing of all who appear and plead, judgment is entered, describing 
the land, and declaring that it has escheated to the State ; the judg­
ment is conclusive evidence of the State’s title in the land, not only 
against any tenants or claimants having had actual notice by scire 
facias, or having appeared and pleaded, but also against all other per­
sons interested in the estate and having had constructive notice by 
publication. Hamilton v. Brown, 256.

6. The constitution of Texas of 1869, art. 4, sect. 20, declaring it to be the 
duty of the comptroller of public accounts to “take charge of all 
escheated property,” did not affect pending proceedings for escheat 
under the statute of March 20, 1848, c. .145, so far as concerned the 
vesting of the title to the land in the State, even if it should be held 
to repeal the provisions for a subsequent sale of the land by the 
sheriff, lb.

7. The constitution of Texas of 1869, art. 10, sect. 6, forbidding the legis-
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lature to grant lands except to actual settlers, did not affect judicial 
proceedings to declare and enforce escheats. Ib.

Louisiana. See Judgment.

MARSHAL.
Claims of deputy marshals against a marshal for services stand upon the 

same footing as those of an ordinary employe against his employer. 
Douglas v. Wallace, 346.

MASTER AND SERVANT.
See Railroad, 1, 2, 3, 4.

MEXICAN GRANT.
See Public Land, 2, 3.

MUNICIPAL BOND.
1. The defendant in error, a municipal county of Illinois, under authority 

from the State, issued its bonds in payment of a subscription to stock 
in a railway company, made upon a condition which was never com­
plied with, and which was subsequently waived by the county. It 
received certificates for the stock so subscribed for, and still holds 
them. It paid interest upon its bonds as maturing, and refunded 
them by an issue of new bonds for like amount under legislative 
authority. Held, that the bonds originally issued were binding and 
subsisting obligations of the county, and having been recognized as 
such by the county authorities by lifting them with new bonds under 
the refunding act, those funding bonds were valid and binding obli­
gations upon the county in the hands of a bona fide holder for value 
before maturity. Graves v. Saline County, 359.

2. Where there is a total want of power to subscribe for such stock and to 
issue bonds in payment, a municipality cannot estop itself from rais­
ing such a defence by admissions, or by issuing securities negotiable 
in form, nor even by receiving and enjoying the proceeds of such 
bonds. Ib.

3. Where a municipality is empowered to subscribe with or without con­
ditions as it may think fit, and where the conditions are such as it 
chooses to impose, there seems to be no good reason why it may not 
be competent for such municipality to waive such self-imposed condi­
tions, provided, of course, such waiver is by the municipality acting 
as the principal, and not .by mere agents or official persons. Ib.

4. The recital in a series of bonds, issued by a municipal corporation in 
Indiana in payment of its subscription to the stock of a railroad com­
pany, that they were issued “ in pursuance of an act of the legislature 
of the State of Indiana and ordinances of the city council of said city,
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passed in pursuance thereof,” do not put a purchaser upon inquiry as 
to the terms of the ordinances under which the bonds were issued. 
Evansville v. Dennett, 434.

5. The recital in such series that the bonds were issued to the railroad com­
pany, “ by virtue of a resolution of said city council passed May 23, 
1870,” do not put a purchaser upon inquiry as to the terms of that 
resolution and charge him with knowledge of its terms. Ib.

6. Such recitals in such bonds as against a bona fide purchaser· for value of 
such bonds estop the municipal corporation from asserting that the 
bonds were not issued, for stock subscribed, upon a petition of two 
thirds of the resident freeholders of the city, distinctly setting forth 
the company in which stock was to be taken, and the number and 
amount of shares to be subscribed. Ib.

7. Under the recitals in the bonds issued to the railroad company a bona 
fide purchaser for value was not put upon inquiry to ascertain 
whether a proper petition of two thirds of the residents of Evans­
ville, freeholders of that city, had been presented to the common coun­
cil, before that body had subscribed for stock in the said railroad 
company. Ib.

8. A bona fide purchaser for value of the bonds issued to the Evansville, 
Carmi, and Paducah Railroad Company is not charged by the recitals 
in said bonds with notice that they were issued in pursuance of an 
invalid act, and in pursuance of an election under it ; and he had a 
right to assume, from the recital, that the prerequisites of both the 
valid act and the invalid act had been observed by the common coun­
cil before the issuance of such bonds. Ib.

MUNICIPAL GOVERNMENT.
See District of Columbia.

NATIONAL BANK.
1. After passing into the hands of a receiver, appointed by the Comp­

troller of the Currency, under the provisions of the Revised Statutes, 
a national bank remains liable, during the remainder of the term, for 
accrued and accruing rent under a lease of the premises occupied by 
it, although the receiver may have abandoned and surrendered them ; 
but if the lessor, in the exercise of a power conferred by the lease, 
reenters and relets the premises, the liability of the bank after the 
reletting is limited to the rent then accrued and unpaid, and the 
diminution, if any, in the rent for the remainder of the term, after 
the reletting. Chemical National Bank v. Hartford Deposit Co., 1.

2. Section 130 of chapter 689 of the laws of New York of 1892, providing 
for the payment by the receiver of an insolvent bank, in the first 
place, of deposits in the bank by savings banks, when applied to 
an insolvent national bank, is in conflict with § 5236 of the Revised 
Statutes of the United States, directing the Comptroller of the
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Currency to make ratable dividends of the money paid over to him 
by such receiver, on all claims proved to his satisfaction, or adjudicated 
in a court of competent jurisdiction, and is therefore void when at­
tempted to be applied to a national bank. Davis v. Elmira Savings 
Bank, 275.

See Corporation, 1.

PATENT FOR INVENTION.
1. The United States have no right to use a patented invention without 

license of the patentee or making compensation to him. Belknap v. 
Schild, 10.

2. Officers or agents of the United States, although acting under order of 
the United States, are personally liable to be sued for their own in­
fringement of a patent, lb.

3. A patentee has no title in things made by others in violation of his 
patent. Ib.

4. In a suit in equity for infringement of a patent, the defendants are 
liable to account for such profits only as have accrued to themselves 
from the use of the invention. Ib.

5. In a suit in equity for infringement of a patent, if no ground is shown 
for equitable relief, by injunction, by account of profits, or other­
wise, the plaintiff should be left to his action at law for damages. Ib.

6. Upon a suit in equity by the patentee of an improvement in caisson 
gates against officers of the United States, using in their official 
capacity a caisson gate made and used by the United States, in 
infringement of his patent, at a dry dock in a navy yard, the plaintiff 
is not entitled to an injunction. Nor can he recover profits, if the 
only profit proved is a saving to the United States in the cost of the 
gate. Ib.

See Jurisdiction, A, 3.

POLICE POWER.
See Railroad, 14, 15.

POSTMASTER GENERAL.
1. It was the duty of the Postmaster General to cause all cheques or war­

rants issued under the authority of the act of March 3, 1883, c. 119, 22 
Stat. 487, and of the act of August 4,1886, c. 903, § 8, 24 Stat. 256,307, 
308, to be sent directly to the claimants, and it was his right to call their 
attention to the provisions of the act of 1883 ; and if the legislation to 
which attention was thus incited worked injury to an attorney em­
ployed by such claimants to present their claims, in' that it gave his 
clients an opportunity to evade, for a time, the payment of what .they 
may have agreed to allow him, it was an injury from which no cause 
of action could arise. Spalding v. Vilas, 483.

2. The Postmaster General was directly in the line of duty when, in order



728 INDEX.

that the will of Congress as expressed in the act of 1883 might be 
carried out, he informed claimants that they were under no legal 
obligation to respect any transfer, assignment or power of attorney, 
which section 3477 of the Revised Statutes declared to be null and 
void. If the plaintiff had not taken any such transfers, assignments, 
or powers of attorney from his clients, he could not have been injured 
by the reference made by the Postmaster General to that section. If 
he had taken such instruments, he cannot complain that the Post­
master General called the attention of claimants to the statute on the 
subject, and correctly interpreted it. Ib.

POST OFFICE.
See Criminal Law, 1, 2, 6, 9,11.

PRACTICE.
1. When the bond, in a case brought here by writ of error, is defective, 

this court will generally allow a proper bond to be filed, if necessary, 
Union Pacific Co. v. Callaghan, 91.

2. An exception to the refusal of the trial court to find for the defendant 
is waived, if made by defendant without resting his case. Ib.

3. Where propositions submitted to a jury are excepted to in mass, the 
exception will be overruled provided any of the propositions be 
correct. Ib.

' 4. Where a general exception is taken to the refusal of a series of instruc­
tions, it will not be considered if any one of the propositions is un­
sound. Ib.

5. The decree dismissing the appeal in this case, (160 U. S. 170,) is vacated, 
and the decree below reversed without costs to either party, and the 
cause remanded with directions to dismiss the bill. New Orleans 
Flour Inspectors v. Glover, 101.

6. Where there is color for a motion to dismiss on the ground of want of 
jurisdiction, and the claim is not so clearly frivolous as to authorize 
the dismissal, the court may consider and pass upon the question 
raised. Douglas v. Wallace, 346.

7. As the rest of the judgment below is valid the court decides that if the 
defendants in error will within a reasonable time during the present 
term of this court file in the Circuit Court of the United States for 
the District of Minnesota a remittitur of the invalid excess, and pro­
duce and file a certified copy thereof in this court, the judgment, less 
the amount so remitted, will be affirmed ; but, if this is not done, the 
judgment will be reversed ; and in either event the costs must be paid 
by defendant in error. Hansen v. Boyd, 397.

8. The order of the District Court requiring the petitioners to enter into 
recognizances for their appearance to answer its judgment was rightly 
made. Ornelas v. Ruiz, 502.

See Jurisdiction, A, 8;
Local Law, 2, 3.
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PUBLIC LAND.
1. If, after the Secretary of the Interior has decided a contest as to the 

right of preëmption to public land in favor of one contestant, and 
has granted a rehearing, but before the rehearing is had, Congress 
passes an act confirming the entry of that contestant, and directing 
that a patent issue to him, and a patent is issued accordingly, a writ 
of mandamus will not lie to compel the Secretary to proceed to adju­
dication of the contest In re Emblen, petitioner, 52.

2. In order to the confirmation of a Mexican grant by the Court of Private 
Land Claims, it must appear not only that the title was lawfully and 
regularly derived, but that, if the grant were not complete and perfect, 
the claimant could, by right and not by grace, have demanded that it 
should be made perfect by the former government, had the territory 
not been acquired by the United States ; and by the treaty no grant 
could be considered obligatory which had not been theretofore located. 
Ainsa v. United States, 208.

3. The grant under which the plaintiff in error claims was a grant of a 
specific quantity of land, to wit : seven and a half sitios and two scant 
caballerios within exterior boundaries, and not a grant of the entire 
eighteen leagues contained within those exterior boundaries; and as 
location was a prerequisite to any action by the Court of Private Land 
Claims, and as the grant had not been located at the date of the Gads­
den treaty, it cannot be confirmed. Ib.

RAILROAD.

1. A railroad company is bound to provide suitable and safe materials 
and structures in the construction of its road and appurtenances, and 
if from a defective construction thereof an injury happen to one of its 
servants the company is liable for the injury sustained. Union Pacific 
Railway Co. v. O’Brien, 451.

2. The servant, on his part, undertakes the risks of the employment as far 
as they spring from defects incident to the service, but he does not 
take the risks of the negligence of the master itself. Ib.

3. The master is not to be held as guaranteeing or warranting absolute 
safety under all circumstances, but is bound to exercise the care which 
the exigency reasonably demands in furnishing proper roadbed, track, 
and other structures, including sufficient culverts for the escape of 
water collected and accumulated by embankments and excavations. Ib.

4. There are cases in which, if the employé knows of the risk and the 
danger attendant upon it, he may be held to have taken the hazard 
by accepting or continuing in the employment ; but this case, as left 
to the jury under the particular facts, is not one of them. Ib.

5. In 1856, the Minneapolis and St. Cloud Railroad Company was incor­
porated by the legislature of the Territory of Minnesota, with author­
ity to construct a railroad on an indicated route, and to connect its
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road by branches with any other road in the Territory, or to become 
part owner or lessee of any railroad in said Territory ; and also “ to 
connect with any railroad running in the same direction with this 
road, and where there may be any portion of another road which may 
be used by this company.” By a subsequent act it was, in 1865, au­
thorized “ to connect with or adopt as its own, any other railroad run­
ning in the same general direction with either of its main lines or any 
branch roads, and which said corporation is authorized to construct ; ” 
“ to consolidate the whole or any portion of its capital stock with the 
capital stock or any portion thereof of any other road having the same 
general direction or location, or to become merged therein by way of 
substitution ; ” to consolidate any portion of its road and property 
with the franchise of any other railroad company or any portion 
thereof ; and to consolidate the whole or any portion of its main line 
or branches with the rights, powers, franchises, grants and effects of 
any other railroad. These several rights, privileges and franchises 
were duly accepted by the railway company, and its road was con­
structed and put in operation. In 1874 the State of Minnesota enacted 
that “ no railroad corporation or the lessees, purchasers or managers 
of any railroad corporation shall consolidate the stock, property or 
franchises of such corporation with, or lease or purchase the works or 
franchises of, or in any way control any, other railroad corporation 
owning or having under its control a parallel or competing line; nor 
shall any officer of such railroad corporation act as the officer of any 
other railroad corporation owning or having the control of a parallel 
or competing line ; and the question whether railroads are parallel or 
competing lines shall, when demanded by the party complainant, be 
decided by a jury as in other civil issues ; ” and in 1881 its legislature 
enacted that “ no railroad corporation shall consolidate with, lease or 
purchase, or in any way become owner of, or control any other rail­
road corporation, or any stock, franchise, rights of property thereof, 
which owns or controls a parallel or competing line.” In 1889 the 
company changed its name to Great Northern Railway Company and 
extended its road towards the Pacific. The Northern Pacific Rail­
road being about to be reorganized, it was proposed that the Great 
Northern company should guarantee, for the benefit of the holders of 
the bonds to be issued by the reorganized company, the payment of 
the principal of, and interest upon such bonds, and as a consideration 
for such guaranty, and as a compensation for the risk to the stock­
holders, the reorganized company should transfer to the shareholders 
of the Northern company, or to a trustee for their use, one half the 
capital stock of the reorganized company ; and that the Northern 
Pacific should join with the Great Northern in providing facilities for 
an interchange of cars and traffic between their respective lines, and 
should interchange traffic with the Northern company, and operate its 
trains to that end upon reasonable, fair and lawful terms under joint
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tariffs or otherwise, the Northern company having the right to bill its 
traffic, passengers and freight from points on its own line to points on 
the Northern Pacific not reached by the Great Northern, with the 
further right to make use of the terminal facilities of the Northern 
Pacific at points where such facilities would be found to be convenient 
and economical, jointly with that company. A stockholder of the 
Great Northern company filed this bill against it, to restrain it from 
carrying out such agreement. Held, that the Great Northern com­
pany was subject to the provisions of the acts of 1874 and 1881, and 
that the proposed arrangement was in violation of the provisions in 
those acts prohibiting railroad corporations from consolidating with, 
leasing or purchasing, or in any other way becoming the owner of, or 
controlling any other railroad corporation, or the stock, franchises or 
rights of property thereof, having a parallel or competing line, and 
was therefore beyond the corporate power of the company to make. 
Pearsall v. Great Northern Railway Co., 646.

6. Where, by a railway charter, a general power is given to consoli­
date with, purchase, lease or acquire the stock of other roads, which 
has remained unexecuted, it is within the competency of the legis­
lature to declare, by subsequent acts, that this power shall not ex­
tend to the purchase, lease or consolidation with parallel or competing 
lines. Ib.

7. A power given in a charter of a railroad to connect or unite with other 
roads refers merely to a physical connection of the tracks, and does 
not authorize the purchase, or even the lease of such roads or road, or 
any union of franchises. Louisville §· Nashville Railroad Co. v. Ken­
tucky, 677.

8. The several statutes of Kentucky and of Tennessee relating to the 
Louisville and Nashville Railroad Company, which are quoted from or 
referred to in the opinion of the court, confer upon that company no 
general right to purchase other roads, or to consolidate with them. 
Ib.

9. The union referred to in those statutes is limited to a union with a 
road already connected with the Louisville and Nashville by running 
into the same town, and has and could have no possible relation to 
the acquirement of a parallel or competing line. Ib.

10. The third section of the Kentucky act of 1856 reenacting the Tennes­
see act of 1855, and providing that the Louisville and Nashville com­
pany may from time to time extend any branch road and may purchase 
and hold any road constructed by another company did not confer a 
general power to purchase roads constructed by other companies re­
gardless of their relations or connections with the Louisville and 
Nashville road. Ib.

11. A contemporaneous construction of its charter which ratified the pur­
chase of a few short local lines does not justify the company in con­
solidating with a parallel and competing line between its two termini
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with a view of destroying the competition which had previously 
existed between the two lines, lb.

12. The Chesapeake, Ohio and Southwestern Railroad Company was never 
vested with the power to consolidate its capital stock, franchises or 
property with that of any other company owning a parallel or com­
peting line. lb.

13. If from reasons of public policy, a legislature declares that a railway 
company shall not become the purchaser of a parallel or competing 
line, the purchase is not the less unlawful, because the parties choose 
to let it take the form of a judicial sale. Ib.

14. Whatever is contrary to public policy or inimical to the public inter­
ests is subject to the police power of the State, and within legislative 
control; and, in the exertion of such power, the legislature is vested 
with a large discretion, which, if exercised bona fide for the protection 
of the public, is beyond the reach of judicial inquiry. Ib.

15. Section 201 of the constitution of the State of Kentucky of 1891, pro­
viding that “ no railroad, telegraph, telephone, bridge or common car­
rier company shall consolidate its capital stock, franchises or property, 
or pool its earnings, in whole or in part, with any other railroad, 
telegraph, telephone, bridge or common carrier company, owning a 
parallel or competing line or structure ; or acquire, by purchase, lease 
or otherwise, any parallel or competing line or structure, or operate 
the same ; nor shall any railroad company or other common carrier 
combine to make any contract with the owners of any vessel that 
leaves or makes port in this State, or with any common carrier, by 
which combination or contract the earnings of the one doing the car- 
Φη8 are to be shared by the other not doing the carrying,” is a legiti­
mate exercise of the police power of the ' State, and forbids the 
consolidation between the Louisville and Nashville Company and the 
Chesapeake, Ohio and Southwestern Company, which is the subject of 
controversy in this suit, at least so far as the power to make it 
remained unexecuted. Ib.

See Central Pacific Railroad; 
Constitutional Law, 7 to 11.

RECORD.
See Evidence, 3.

STATUTE.
A. Statutes of the United States.

See Admiralty, 1, 2, 7 ; Criminal Law, 1, 6;
Bankruptcy, 1 ; Dower ;
Central Pacific Railroad, 1; Jurisdiction, A, 1, 3; B;
Claims against the United C, 1 ; D ; E, 2 ;

States, 1, 2, 3, 4, 6, 7 ; National Bank, 1, 2 ;
Constitutional Law, A, 4, 12; Postmaster General, 1,2.
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B. Statutes of States and Territories.
Arkansas. See Constitutional Law, A, 11.
Connecticut. See Constitutional Law, A, 5.
Kentucky. See Railroad, 8, 9, 10.
Minnesota. See Railroad, 5.
New York. See National Bank, 2.
Tennessee. See Corporation, 3;

Railroad, 8, 10;
Tax and Taxation, 3, 5, 7, 8.

Texas. See Local Law, 5, 6, 7.

TAX AND TAXATION.
1. When, not otherwise exempted, the capital stock of a corporation, and 

its shares in the hands of shareholders, may both be taxed ; and if so 
taxed it is not double taxation. Bank of Commerce v. Tennessee, 134.

2. The surplus accumulated by the plaintiff in error is not exempted from 
taxation by the provision of exemption in its charter. Ib.

3. A clause in the charter by a State of a banking corporation requiring 
it to “ pay to the State an annual tax of one half of one per cent on 
each share of capital stock, which shall be in lieu of all other taxes,” 
while it limits the amount of tax on each share of stock in the hands 
of the shareholders, does not apply to or cover the case of the capital 
stock of the corporation or its surplus and accumulated profits, but 
such capital stock, surplus and accumulated profits are liable to be 
taxed as the State may determine. Shelby County v. Union §* Planters' 
Bank, 149.

4. The previous cases examined and shown (especially Farrington v. Tennes­
see, 95 U. S. 679, and Gordon v. Appeal Tax Court, 3 How. 133) not to 
be inconsistent with the above decision. Ib.

5. A state statute granting to a company incorporated by it “ all the rights 
and privileges ” which had been granted by a previous statute of the 
State to another corporation, does not confer upon the new company 
an exemption from taxation beyond a defined limit which was con­
ferred upon the other company by the act incorporating it. Phœnix 
Fire if Marine Ins. Co. v. Tennessee, 174.

6. The ruling of the highest court of a State, in a suit to recover taxes 
alleged to be due, concerning the effect to be given to a former judg­
ment of the same court as to the liability of the same parties to pay 
similar taxes previously assessed, is not subject to review by this 
court, lb.

1. In 1860 the legislature of Tennessee incorporated the Energetic Insurance 
Company of Nashville, with a proviso in the charter limiting its tax­
ation to one quarter of one per cent on its capital stock. In 1870 a 
new constitution was adopted by the State, forbidding such limitation. 
In 1884 the surviving corporators of the Energetic Insurance Company,
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which had. not then been organized, met and organized the company 
under that name. In 1885 the name of the company was changed by 
legislative act to Planters’ Fire and Marine Insurance Company, and it 
was authorized to remove its situs to Memphis, which it did, and in­
creased its capital stock. Since that time it has regularly paid its 
taxes at the rate named in the act of 1860. In a suit to recover taxes 
at the regular tax rate, which was in excess of the statutory limi­
tation : Held, that the organization of the corporation having been 
made subsequently to the adoption of the constitution of 1870, and of 
its corning into force, the corporation was subject to the provisions of 
that instrument regulating taxation. Planters’ Insurance Co. v. Ten­
nessee, 193.

8. The charter of the Memphis Life and General Insurance Company con­
tained a provision “ that there shall be a state tax of one half of one 
per cent upon the amount of the capital actually paid in.” The char­
ter of the Home Insurance and Trust Company authorized that com­
pany to “organize with all the forms, officers, terms, powers, rights, 
reservations, restrictions and liabilities given to and imposed upon the 
Memphis Life and General Insurance Company.” Held, that the 
Home Company was not subject to the provision respecting taxation 
in the charter of the Memphis Life Company. Home Insurance ^ 
Trust Co. V. Tennessee, 198.

See Constitutional Law, A, 2; 
Corporation, 2, 3 ; 
Jurisdiction, A, 2.

UNITED STATES.
1. No suit can be maintained, or injunction granted, against the United 

States, unless expressly permitted by act of Congress. Belknap v. 
Schild, 10.

2. No injunction can be issued by the courts of the United States against 
officers of a State, to restrain or control the use of property already in 
the possession of the State, or money in its treasury when the suit is 
commenced ; or to compel the State to perform its obligations ; or 
where the State has otherwise such an interest in the object of the 
suit as to be a necessary party. And the same rule applies to officers 
of the United States. Ib.

See Patent for Invention, 6.

WASHINGTON.

See District of Columbia.

WITNESS.
See Constitutional Law, 12.




















