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RULES AND ORDERS

OF THE

SUPREME COURT OF THE UNITED STATES.

FEBRUARY TERM, 1817,

WHENEVER it shall be necessary or proper, in the opinion of the presid-
ing judge, in any circuit court, or district court exercising circuit court
jurisdiction, that original papers of any kind should be inspected in the
supreme court, upon appeal, such presiding judge may make such rule or
order for the safe -keeping, transporting and return of such original papers
as to him may seem proper, and this court will receive and consider such
original papers in connection with the transcript of the proceedings.

In all cases of admiralty and maritime jurisdiction, where new evidence
shall be admissible in this court, the evidence, by testimony of witnesses,
shall be taken under a commission to be issued from this court, or from any
circuit court of the United States, under the direction of any judge thereof ;
and no such commission shall issue but upon interrogatories to be filed by
the party applying for the commission, and notice to the opposite party, or
his agent or attorney, accompamed with a copy of the mterrogatones 80
filed, to file cross-interrogatories, within twenty days from the service of
such notice. Provided, however, that nothing in this rule ghall prevent any
party from giving oral testimony, in open court, in cases where by law it is
admissible,













CASES DETERMIN ED

IN THE

SUPREME COURT OF THE UNITED STATES.

FEBRUARY TERM, 1817,

SrocoMm v. MAYBERRY ¢ al.
Admiralty jurisdiction.—Seizures.

The courts of the United States have exclusive jurisdiction of all seizures made on land or water,
for a breach of the laws of the United States; and any intervention of a state authority which,
by taking the thing seized out of the hands of the United States officer, might obstruct the
exercise of this jurisdiction, is unlawful.!

In such a case, the court of the United States, having cognisance of the seizure, may enforce a
re-delivery of the thing, by attachment, or other summary process.

The question, under such a seizure, whether a forfeiture has been actually incurred, belongs ex-
clusively to the courts of the United States, and it depends upon the final decree of such courts
whether the seizure is to be deemed rightful or tortious.

If the seizing officer refuse to institute proceedings to ascertain the *forfeiture, the dis- [*g
trict court may, upon application of the aggrieved party, compel the officer to proceed to L
adjudication, or to abandon the seizure.

And if the seizure be finally adjudged wrongful, and without probable cause, the party may pro-
ceed, at his election, by a suit at common law, or in the instance court of admiralty, for
damages for the illegal act.

But the common-law remedy in such a case must be sought for in the state courts; the courts of
the United States having no jurisdiction to decide on the conduct of their officers, in the exe-
cution of their laws, in suits at common law, until the case shall have passed through the state
courts.

Where a seizure was made, under the 11th section of the embargo act of April 1808, it was deter-
mined, that no power was given by law, to detain the cargo, if separated from the vessel, and |
that the owner had a right to take the cargo out of the vessel, and to dispose of it in any way
not prohibited by law ; and in case of its detention, to bring an action of replevin therefor, in
the state court.

Error on a judgment rendered by the Supreme Court for the state of

Rhode Island.
John Slocum, the plaintiff in error, was surveyor of the customs for the
port of Newport, in Rhode Island, and under the directions of the collector,

‘.Gelston v, Hoyt, 8 Wheat. 246; Burke ». Steam Navigation Co. v. Merchants’ Bank, 6
Trevitt, 1 Mason 96. And see New Jersey How, 886-92.
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had seized the Venus, lying in that port, with a cargo ostensibly bound to
some other port in the United States. The defendants in error, who were
owners of the cargo, brought their writ of replevin, in the state court of
Rhode Island, for the restoration of the property. The defendant pleaded
that the Venus was laden in the night, not under the inspection of the
proper revenue-officers ; and that the. collector of the port, suspecting an
intention to violate the embargo laws, had directed him to seize and detain
*g1 her, until the opinion of the president *should be known on the case ;

and concluded to the jurisdiction of the court. The same matter
was also pleaded in bar. To both these pleas, the plaintiff in the state
court demurred, and the defendants joined in demurrer. Judgment having
been rendered in favor of the plaintiff, in the state court, the cause was
removed into this court by writ of error.

The Attorney- General, for the plaintiff in error.—1. The seizure was
well made, under the 11th section of the embargo act of the 25th of April
1808. 'The nature and extent of the power vested in the revenue officers
was settled in the case of Crowell v. McFadon, 8 Cr. 96. Even admitting,
that, according to the doctrine held in the case of Z%e Paulina, 7 Cr. 52,
the landing without a permit, contrary to the second section, does not work
a forfeiture (the denial of a clearance being the only penalty), still, the
efficacy of the eleventh section justifies and protects the officer.

2. The case being brought under the cognisance of the United States,
and within the jurisdiction of their courts, by the just exercise of an

authority by one of their officers, the state court had no right to interfere,
and arrest the seizure by its process. In the case of Zhe Favourite, 4 Cr.
8417,(«a) three of the judges held, that “the conduct of the salvors in taking
the goods out of the possession of the revenue-officers, though by legal pro-

*4] cess, was improper.” This intimation *is the stronger, as the wrecked

goods were adjudged not liable to duties ; and it is fortified by the
opinion of a learned judge, in the supreme court of New York, upon an
analogous question. 9 Johns. 239, per Kext, Ch. J.(6)

(a) See also Soderstrom’s Case, 1 Binn. 138 ; 2 Hall's Law Journal 195.

(0) This was an application to the supreme court of the state of New York, at
August term 1812, for the allowance of a writ of Zabeas corpus, directed to John
Christie, a lieutenant-colonel in the army of the United States, to bring up the body of
Jeremiah Ferguson, founded upon an affidavit of his father, stating that he was an
enlisted soldier in the 18th regiment of infantry in the army of the United States, then
under the command of Christie, and that the said Jeremiah Ferguson was an infant un-
der the age of twenty-one years, &c., and that he enlisted without his father’s con-
sent, and was desirous of being released and discharged. The Chief Justice, in deliv-
ering his opinion, stated, ‘that the present case being one of an enlistment under color
of the authority of the United States, and by an officer of that government, the federal
courts have complete and perfect jurisdiction in the case; and there is no need of the
jurisdiction or interference of the state courts; nor does it appear to me, to be fit, that
the state courts should be inquiring into the abuse of the exercise of the authority
of the general government. Numberless cases may be supposed, of the abuse of power,
by the civil and military officers of the government of the United States ; but the courts
of the United States have competent authority to correct all such abuses, and they are
bound to exercise that authority. The responsipility is with them, not with us; and
we have no reason to doubt of their readiness, as well as ability, to correct and punish
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ITunter, contrd.—1. It is conceded, that the opinion or suspicion of
the collector authorised him to detain any vessel, ostensibly bound with a
cargo to some port of the United States, until the pleasure of the president
should be known. This is not a replevin for the vessel. As to that, the
owners submitted to the suspicion of the collector, and the pleasure of
the president ; but as to the cargo, neither of these officers had, by law, the
power of detaining it. A momentary and unavoidable detention of
the cargo, incidental to the seizure of the vessel, might,indeed, be deemed a
necessary consequence of an undeniable power ; but could never give the
seizing officer a right to continue the detention *of the cargo, after the [*5
vessel was securely detained. Cargo, in the revenue laws, in the law
of prize, and in questions of salvage, insurance and freight, is contradistin-
guished from vessel. The system of the embargo laws was intended to pre-
vent exportation ; and in order to accomplish this only, they authorized the
detention of the vehicle, without which no exportation could take place.
Even the vessel was not forfeited, but detained ; and the cargo was neither
forfeited nor detained, but left in the possession of the owners to be freely
consumed at home. The laws of the United States having then exerted
their energy, and performed their office, the subsequent proceedings were
iilegal. In the case of Crowell v. McFudon, the action was trover. Lucra-
tive damages were sought for a conversion proved not to be wrongful, but
assented to by the party. Here, the action is replevin, and the *party [*6
only seeks to retain what is universally admitted to be his property.
Incommoda vitantis quam commoda petentis melior est causa.

2. The plea to the jurisdiction of the state court is fatally defective, in
not stating another jurisdiction. Doct. Pl 23 ; 1 Ves. 213 ; Mostyn v.
Fabrigas, Cowp. 172 ; 2 Ves. 237 ; 3 Atk. 662,

8. But even supposing the decision of this court must be against the
jurisdiction of the state court, no judgment can be pronounced upon that
basis. The thing in controversy cannot be restored to the plaintiff in error,
for he never owned or claimed it ; and the authority of Zhe Paulina, 7 Cr.
52, is sufficient to dissipate the mistaken notion of a forfeiture to the United
States. No collision between the state and national judicatures can, there-
fore, arise. Even if the state court has improperly interfered, it is, at the
worst, an innocent officiousness ; since that court has determined the ques-
tion, precisely as the national tribunals would have done, and has merely
anticipated the beneficence they intended. The mischief that the common-
law writ of prohibition seeks to remedy is, the inconvenience of having the
same question determined different ways, according to the court in which
the suit is depending. But if it be shown to the court trying a suggestion

every abuse of power, under that government. The judicial power of the United States
is commensurate with every case arising under the laws of the union; and the act of
congress (1 U. S. Stat. 76) gives to the federal courts, exclusively of the courts of the
several states, cognisance of all crimes and offences, cognisable under the authority of
the United States.” The other judges concurred in refusing to allow the habeas corpus,
deeming that a question of sound legal discretion ; but reserved themselves as to the
jurisdiction of the state courts.!

! Tarble’s Case, 13 Wall. 897; Shirk’s Case, 156 ; BEx parte Farrand, 1 Abb, U, S. 140; Ex
3 Grant (Pa.) 460; Ex parte Neill, 8 Bl C. C. parte Hopson, 40 Barb. 34.
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in prohibition, that the question has been, or must be, determined exactly
as the appropriate court would determine it, its merely being drawn at aléud
examen, would not be a sufficient ground for issuing the writ of prohibi-
*7] tion. 3 BL Com. c. 7. *No usurpation can be ultimately successful

i against the national jurisdiction. The very clause of the judiciary
act of 1789 (§ 25) by which the cause is brought here, shows that this juris-
diction is amply armed for self-defence. But this transaction does not pre-
sent anything for the judicial powers of the United States to act upon.
The case of The Foavourite was a question of salvage, depending, as such
questions always do, upon personal merit and propriety of conduct. A
severe assertion even of legal right may,in many instances, amount to
demerit. In the case of Mr. Soderstrom, 1 Binn, 138, the very words of the
9th section of the judiciary act expressly excluded the state courts from
jurisdiction. In that case, there was a personal privilege in the consul, and
an absolute disability in the court. The dictuun of the chief justice of the
supreme court of New York, in the case of Ferguson, was disclaimed by the
rest of the court, although under the particular circumstances of the case,
they declined to interfere. Unless the state tribunals have a right to inter-
fere, with the aid of their preventive process, in a case where the national
jurisdiction has not lawfully attached, property detained under color of
authority may be dissipated by rapacious profusion, because a timely replevin
could not be interposed.

The Attorney- General, in reply.—1. The plea of the defendant in the
court below covers both the vessel and the cargo, and being demurred to,
*g] its facts *are admitted. Both must be detained, where they are

seized contemporanecously; and to permit a subsequent transshipment
of the cargo from the vessel, where it was found ¢n delicto, to another, would
be to defeat the policy of the law. In the case of O¢is v. Watkins, 9 Cr.
339, both vessel and cargo were removed trom Provincetown to Barnstable,
yet the conduct of the collector was held justified.

2. The rule, that he who pleads to the jurisdictiof ought to give it to
some other court, must be taken with the proper qualifications. Another
jurisdiction must be shown, where it exists, or is intended to be claimed,
over the subject-matter of the suit. But here, it was intended only to
except to the officious, unlawful jurisdiction of that court where the officer
was impleaded.

3. The plea of the defendant in the court below is not an avowry, which
goes for a restitution of the thing in controversy ; he merely makes cogni-
sance, acknowledges the taking, but justifies under the law, and the orders
of the collector. Ilence the argument, that a reversal of the judgment below
would imply a restitution of the cargo to the seizing officer as his property,
is inapplicable. Where, from the circumstances of the case, it was lawful
to take, and yet, from intervening events, unlawful to detain, the defend-
ant cannot be entitled to a return. Roll. Abr, 819 ; Bull. N. P, 55. The
seizure, in this case, though it looked to no direct forfeiture, or even to a
trial, yet, being a necessary incident to a seizure, having in view a forfeiture,
*it falls within the scope of the 9th section of the judiciary act, as
fairly as the cases positively enumerated ; and a contrary determina-
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tion would efface from the statute book those preventive means by which a
complexity of litigation is avoided.

February 12th, 1817, "Marsnarr, Ch. J., delivered the opinion of the
court, and after stating the facts, proceeded as follows :—In considering this
case, the first question which presents itself is this—has the constitution,
or any law of the United States, been violated or misconstrued by the court
of Rhode Island, in exercising its jurisdiction in this cause?

The judiciary act gives to the federal courts exclusive cognisance of all
seizures made on land or water. Any intervention of a state authority which,
by taking the thing seized out of the possession of the officer of the United
States, might obstruct the exercise of this jurisdiction, would unquestionably
be a violation of the act; and the federal court having cognisance of the
seizure, might enforce a re-delivery of the thing, by attachment or other
summary process against the parties who should divest such a possession.
The party supposing himself aggrieved by a seizure cannot, because he con-
siders it tortious, replevy the property out of the custody of the seizing
officer, or of the court having cognisance of the cause. If the officer has a
right, under the laws of the United States, to seize for a supposed forfeiture,
the question, whether that forfeiture has been actnally incurred, belongs
exclusively to the *federal courts, and cannot be drawn to another r*10
Jorum ; and it depends upon the final decree of such courts, whether &
such seizure is to be deemed rightful or tortious. If the seizing officer
should refuse to institute proceedings to ascertain the forfeiture, the district
court may, upon the application of the aggrieved party, compel the officer to
proceed to adjudication, or to abandon. the seizure. And if the seizure be
finally adjudged wrongful, and without reasonable cause, he may proceed, at
his election, by a suit at common law, or in the admiralty, for damages for
the illegal act. Yet, even in that case, any remedy which the law may
afford to the party supposing himself to be aggrieved, other than such as
might be obtained in a court of admiralty, could be prosecuted only in the
state court. The common-law tribunals of the United States are closed
against such applications, were the party disposed to make them. Congress
has refused to the courts of the Union the power of deciding on the conduct
of their officers, in the execution of their laws, in suits at common-law, until
the case shall have passed through the state courts, and have received the
form which may there be given it. This, however, being an action which
takes the thing itself out of the possession of the officer, could certainly not
be maintained in a state court, if, by the act of congress, it was seized for
the purpose of being proceeded against in the federal court.

A very brief examination of the act of congress will be sufficient for the
inquiry, whether this cargo was so seized. The second section of the act,
*pleaded by the defendant in the original action, only withholds a
clearance from a vessel which has committed the offence described in [*32
that section. 'This seizure was made under the 11th section, which enacts,
“that the collectors of the customs be, and they are hereby respectively
authorized to detain any vessel, ostensibly bound, with a cargo, to some
other port of the United States, whenever, in their opinion, the intention is
to violate or evade any of the provisions of the acts laying an embargo,
until the decision of the president of the United States be had thereupon.”
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The authority given respects the vessel only. The cargo is in no manner
the object of the act. It is arrested in its course to any other port, by the
detention of the vehicle in which it was to be carried ; but no right is given
to seize it, specifically, or to detain it, if separated from that vehicle. It
remains in custody of the officer, simply because it is placed in a vessel
which is in his custody ; but nolaw forbids it to be taken out of that vessel,
if such be the will of the owner. The cargoes thus arrested and detained
were generally of a petishable nature, and it would have been wanton
oppression, to expose them to loss, by unlimited detention, in a case where
the owner was willing to remove all danger of exportation.

This being the true construction of the act of congress, the owner has
the same right to his cargo that he has to any other property, and may
exercise over it every act of ownership not prohibited by law. Ie may,
consequently, demand it from the officer, *in whose possession it is,
that officer having no legal aight to withhold it from him ; and if it
be withheld, he has a consequent right to appeal to the laws of his country
for relief.

To what court can this appealbe made? The common-law courts of the
United States have no jurisdiction in the case; they can afford him no
relief. The party might, indeed, institute a suit for redress, in the district,
court, acting as an admiralty and revenue court; and such court might
award restitution of the property unlawfully detained. But the act of con-
gress neither expressly, nor by implication, forbids the state courts to take
cognisance of suits instituted for property in possession of an officer of the
United States, not detained under some law of the United States; conse-
quently, their jurisdietion remains. Had this action been brought for the
vessel, instead of the cargo, the case would have been essentially different.
The detention would have been by virtue of an act of congress, and the
jurisdiction of a state court could not have been sustained. But the action
having been brought for the cargo, to detain which the law gave no author-
ity, it was triable in the state court.

The same course of reasoning which sustains the jurisdiction of the
court of Rhode Island, sustains also its judgment on the plea in bar. The
two pleas contain the same matter ; the one concluding to the jurisdiction
of the court, and the other in bar of the action. In examining the plea to
the jurisdiction, it has been shown, that the officer had no legal right to
*13] detain the property ; consequently, his plea was *no sufﬁcient. defence,

and the court misconstrued no act of congress, nor committed any

*12]

error, in sustaining the demurrer.

Judgment affirmed, with costs.
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Promissory note—Failure of consideration.
ry

Where a promissory note was given for the purchase of real property, Aeld, that the failure of
consideration, through defect of title, must be total, in order to constitute a good defence to an
action on the note.

Queere? Whether, after receiving a deed, the party could avail himself even of a total failure of
consideration ?

But where the note is given, with full knowledge of the extent of an incumbrance, and the party
thus consents to receive the title, its defect is no legal bar to an action on the note.

Any partial defect in the title or the deed, is not inquirable into by a court of law, in an action on
the note; but the party must seek relief in chancery.!

Error to the Circuit Court of the United States, for the district of
Columbia. James Greenleaf instituted a suit in that court on a promissory
note, executed by the defendant, who pleaded the general issue.

On the trial, the defendant gave in evidence a deed executed by Pratt,
Francis and others, by James Greenleaf, their attorney, *conveying [*14
to him a lot of ground in the city of Washington, for the purchase !
of which the promissory note in the declaration mentioned was given.
He also gave in evidence a deed from Morris, Nicholson and others, to
Thomas Law, purporting to be a mortgage of a great number of squares
and lots in the city of Washington, and among others, of the square com-
prehending the lot purchased by the defendant, together with the proceed-
ings in a suit in chancery, instituted by the said Thomas Law, against Pratt,
Francis and others, in which a decree of foreclosure was pronounced. He
then produced a witness, who proved, that at the time of the sale, the lot
was not, in his opinion, exclusive of improvements, worth more than the
sum mentioned in the note.

Upon this testimony, the counsel for the defendant moved the court to
instruct the jury, that if they believed the testimony, the law was for the
defendant, which instruction the court refused to give, the judges being
divided in opinion thereon. The counsel for the plaintiff then moved the
court to instruct the jury, that the law was for the plaintiff, which opinion
the court also refused to give, being still divided.

The counsel for the plaintiff then produced testimony to prove that the
lot of ground, in payment for which the promissory note mentioned in the
declaration was given, had been sold to a certain John Bickly, who took
possession thereof, and resided thereon, during his life ; that after his death,
his widow continued to reside thereon, until she intermarried *with
the defendant, and that the defendant still resided thereon. That L
previous to the execution of the promissory note, on which this suit was
instituted, he received full and complete information of the deed of mort-
gage in the foregoing bill of exception mentioned, and of the probable effect
of that deed. That, with this knowledge, after consultation and mature
consideration, he received the deed for the lot, and gave his promissory note

*15

! But in Withers v. Greene, 9 How. 213, it
was determined, that in an action on a promis-
sory note, between the original parties, a par-
tial failure of consideration may be set up as
a defence pro tamfo. This was re-affirmed, in
Van Buren ». Digges, 11 How. 476. And see

Pheenix Ins. Co. ». Fiquet, 7 Johns. 383; Olm-
sted ». Stewart, 13 Id. 238; Hills ». Ban-
nister, 8 Cow. 82; Spalding ». Vandercook, 2
Wend. 431; Burton ». Stewart, 8 Id. 336
Judd v. Dennison, 10 Id. 512; Payne v. Cut-
ler, 13 Id. 605.
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for the purchase-money. He then moved the court to instruct the jury,
that if they believed the facts thus stated on testimony, the plaintiff was
entitled to recover in this action. But the court, being again divided,
refused to give the opinion required.

The counsel for the plaintiff took exceptions to the proceedings of the
court on each point, in not giving their opinions as asked. The jury found a
verdict for the defendant, upon which judgment was rendered, and the cause
came before this court on a writ of error.

Jones, for the plaintiff in error, argued, that where a party purchases
real property, without fraud on the part of the vendor, the vendee takes it
at his own risk, unless he has a warranty against the acts of all the world.
That there is no distinction between a direct action to recover back the pur-
chase-money, and a defence for want of consideration. In this case, there
is no eviction, but a mere contingent incumbrance only, proper for the ex-
*16] clusive cognisance of a court of equity, which court may *decree a

"% specific performance, or compensation, as its justice may require.
Sugd. on Vend. 312-18, and authorities there cited.

Law, contra, contended, that if this were a case of an express agreement
to take any or no title, the doctrine cited from Sugden would apply ; but
that here the vendor promised to give the vendee a clear and unincumbered
title. A court of chancery will never decree a specific performance, with-
out a perfect title at law and in equity ; and the defence on account of
defect of title is as available in the one jforum as the other. 2 Com. on
Cont. 52.

February 8th, 1817. Marsuarr, Ch. J., delivered the opinion of the
court, and after stating the facts, proceeded as follows :—On the first excep-
tiom, it has been argued, that there is a failure of consideration, which con-
stitutes a good defence in this action. Without deciding whether, after
receiving a deed, the defendant could avail himself of even a total failure
of consideration, the court is of opinion, that to make it a good defence, in
any case, the failure must be total. The prior mortgage of the premises,
and the decree of foreclosure, do not produce a total failure of considera-
tion. The equity of redemption may be worth something ; this court can-
#1771 Dot say how much ; nor is the inquiry a proper *one in a court of law,

in an action on the note. If the defendant be entitled to any relief,
it is not in this action.

But if any doubt could exist on the first exception, there is none on the
second. The note was given, with full knowledge of the case. Acquainted
with the extent of the incumbrance, and its probable consequences, the
defendant consents to receive the title which the plaintiff was able to make,
and on receiving it, executes his note for the purchase-money. To the pay-
ment of a note given under such circumstances, the existence of the incum-
brance can certainly furnish no legal objection.

It has been also said, that the deed is defective. If it be, the defendant
may require a proper deed, and it is not impossible, but there may be cir-
cumstances which would induce a court of equity to enjoin this judgment,
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until a proper deed be made. DBut the objections to the deed cannot be
examined in this action.
Judgment reversed.(a)

*JupemeNT.—This cause came on to be heard on the transcript of the [*18
record of the circuit court of the United States, for the county of Wash- 3
ington, and was argued by counsel. All which being seen and considered, it
is the opinion of this court, that there is error in the proceedings of the said
circuit court, in this, that the said court refused to instruct the jury, on the
application of the counsel for the plaintiff, that on the facts given in evi-
dence to them, if believed, the plaintiff was entitled to recover in that
action ; wherefore, it is considered by this court, that the said judgment of
the said circuit court be reversed and annulled, and that the cause be
remanded to the said court, to be proceeded in according to law.

. Otis v. WALTER.
Embargo.

In seizures under the embargo laws, the law itself is a sufficient justification to the seizing officer,
where the discharge of duty is the real 'motive, and not the pretext, for detention ; and it is not
necessary to show probable cause.

But the embargo act of the 25th of April 1808, related only to vessels ostensibly bound to some
port in the United States, and a seizure, after the termination of the voyage, is unjustifiable ;
and no further detention of the cargo is lawful, than what is negessarily dependent on the
detention of the vessel.

It is not indispensable to the termination of a voyage, that the vessel should arrive at the terminus
of her original destination; but it may be produced by stranding, stress of weather, or
any other cause inducing *her to enter another port, with a view to terminate her voy-
age bond fide.

But if a vessel, not actually arriving at her port of original destination, excites an honest suspic-
ion in the mind of the collector, that her demand of a permit to land the cargo, was merely
colorable, this is not a termination of the voyage, so as to preclude the right of detention.

{*19

Error to the Supreme Judicial Court of the state of Massachusetts.
This was an action of trover, brought in the state court, in which Walter,
the plaintiff in that court, recovered of Otis, the defendant in that court,
damages for the conversion of sundry articles constituting the cargo of a
vessel called the Ten Sisters.

The defendant in the court below, collector of the port of Barnstable, in
Massachusetts, had detained the vessel, under suspicion of an intention to
violate the embargo laws, particularly the act of the 25th of April 1808,
§§ 6 and 11.  The vessel sailed from Ipswich, with a cargo of flour, tar and

() By the French law, the price of the sale of real property cannot be recovered by
the vendor, if the vendee, has been disturbed (¢rowblé) in his possession, by prior
incumbrances, or has just ground for apprehension on that account, until the litigation
concerning them is terminated ; unless, indeed, the vendor gives sufficient security to
lindemnify the vendee in case of eviction. Pothier, de Vente, n. 280. Code Napoleon,
liv, 8, tit. 6, ch. 5, n. 1653. For the various distinctions in our law as to when the vendee
may detain the purchase-money, if incumbrances are discovered, previously to the pay-
ment of it, and to what relief he is entitled, if evicted after the money is actually paid,
see Sugden’s Law of Vendors, as above cited, which contains a complete digest of the
cases in equity on this subject.
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rice, in order to carry the same to Barnstable, or to a place called Bass
River, in Yarmouth ; and proceeded to Hyannis, in the collection district of
Barnstable. On her arrival there, the master applied to the collector for a
permit to land the cargo, which was refused by the latter, who shortly after-
wards seized and detained the vessel, under the above-mentioned acts. This
detention was given in evidence, as a defence to the action, under the gene-
ral issue, and the Chief Justice of the supreme court of Massachusetts
instructed the jury, ‘“that the said several matters and things, so allowed
#9071 and proved, *were not sufficient to bar the plaintiff of his said action,

nor did they constitute or amount to any defence whatever in the

action,” &ce. Whereupon, the jury found a verdict, and the court rendered
a judgment, for the plaintiff.

The Attorney- General, for the plaintiff in error, argued, that this case
fell under the principle of that of Crowell v. McFadon, 3 Cr. 94, and it
would appear that the vessel was i étinere ; but that even if this were not
the state of the case, the jury ought to have been left to make their own
inference from the facts, and not to have been charged by the judge, that
no defence whatever was made out.

Read, for the defendant in error, contended, that the case of Otis v.
Dacon, 8 Cr. 589, was perfectly in point, and showed that the vessel, having
arrived at her port of discharge, was no longer within the operation of the
embargo laws ; and that if the collector’s defence was not completely made

out—if it was, in any respect, materially defective—it was not made out at
all.

February 21st, 1817. Jomnson, Justice, delivered the opinion of the
court.—This was an action of trover, brought in the state court of Massa-
chusetts, in which Walter, the plaintiff in that court, recovered of Otis,
damages for the conversion of sundry articles, constituting the cargo of a
*21] vessel called the Ten Sisters. *Otis, the collector of Barnstable, had

detained the vessel, under suspicion of an intention to violate the
embargo laws. (Act of the 25th of April 1808, §§ 6 and 11.)

It has already been decided, in such cases, that it is not necessary to
show probable cause ; that the law confides in the discretion of the collector,
and is, in itself, a sufficient justification, when the discharge of duty is the
real motive, and not the pretext, for detention. But it has also been decided,
that the law relates only to vessels, ostensibly bound to some port in the
United States ; that a seizure is unjustifiable, after the termination of a
voyage ; and that no further detention of the cargo is lawful, than what is
necessarily dependent upon the detention of the vessel.

In this case, there was no ground for charging the collector with oppres-
sion or malversation ; and the only point insisted on in the argument was,
that she had actually terminated her voyage. As the clearance is not in
evidence in the cause, we are obliged to take the termini of the voyage from
the testimony of the master, who swears that he sailed from Ipswich, “ with
a cargo of tar, flour and rice, to carry the same to Barnstable, in the county
of Barnstable, or to a place called Bass River, in Yarmouth, in said county;”
that he “ proceeded to Hyannis, in the district of Barnstable: that on his
arrival there, he applied for a permit to land, which was refused by the col-
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lector, who, in a day or two afterwards, seized the vessel, and detained her,
under the embargo acts.” Ipswich lies to the north of the peninsula
*which terminates in Cape Cod ; the port or bay of Barnstable, on the [4,,
north side of that peninsula ; Bass River and Hyannis Bay, on the L *°
south ; all of them known as distinct places, but all lying within the county
and collection district of Barnstable. And although Hyannis Bay lies within
the district of Barnstable ; yet to reach it, in sailing from Ipswich, you must
pass both the town of Barnstable and the mouth of Bass River.

The defence of the collector in the state court was founded on the
authority to detain, vested in him by the act of congress. The instruction
of the Chief Justice of that state was in these words : “that the said several
matters and things, so allowed and proved, were not suflicient to bar the
plaintiff of his said action, nor did they constitute or amount to any defence
whatever in the action.”

Instructions couched in such general terms may serve to embarrass a
court exercising appellate jurisdiction ; but it is a mistake, to suppose, that
it precludes such a court from a view of the errors which may have been
committed on the trial. It has before been decided, that it only obliges this
court to look through the whole cause, and examine if there be nothing in it
which ought to have called forth a different instruction or judgment. In
this case, we are of opinion, that, conformable to our former decisions, the
instruction given could only have been sanctioned, on the supposition that
the vessel had actually terminated her voyage. But here, it is contended,
that this court stand committed by an admission *in the case of Ot¢is rgs
v. Bacon, 7 Cr. 589, that a destination to Barnstable is satisfied by L °°
an arrival in Hyannis Bay.

We have looked into the record in that case, and find that it will sup-
port no such inference. It is true, that Mud-hole, the place at which the
vessel had arrived in that case, is in Hyannis Bay. But the question of fact
did not arise, for the collector had acquiesced in the termination of
the voyage there, by actually granting a permit to land. And the grant of the
permit was expressly made a ground, in the state court, of the instruction to
the jury. Now, it is not indispensable to the termination of the voyage,
that the vessel should arrive at the terminus ad quem she was destined. It
may as well be produced by stranding, by stress of weather, or by any other
cause, inducing her to enter another port, honestly, with a view to terminate
her voyage. But if a vessel, not actually arriving at her port of destination,
excite an honest suspicion in the mind of the collector, that her demand of
a permit was merely colorable, we are of opinion, that this can neither be
Leld to be an actual, or admitted termination of the voyage, so as to preclude
the right of detention. Had the destination in this case been generally to
Barnstable, or the town of Barnstable, there may have been some color of
ground for arguing, that her arrival at Hyannis was the termination of her
voyage ; but as the destination was expressly to Barnstable or Bass River,
within the county of *Barnstable, her arrival at one or the other of T
those places was indispensable to the termination of her voyage, sup- & ~
posing her really, in fact, to have had no ulterior destination.

But a destination may be colorable, and intended only to mask an ulterior
and illegal destination ; and hence, we are of opinion, that, unless the fact
be conceded, by some such unequivocal act, as was done by the collector in
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the case of Otis v. Bacon, it is a question which ought to be left, in the
instruction of the court, open to the jury. And that if any positive instruc-
tion on the subject had been given to the jury in this cause, it ought to have
been in favor of the defendant, as the arrival in Hyannis Bay would not
have been deemed a legal termination of the voyage, either on a policy of
insurance, a charter-party, bottomry-bond, or any other maritime contract.

A majority of the court are, therefore, of opinion, that the court of Mas-
sachusetts erred in this case, and that the judgment ought to be reversed.

Judgment reversed.

Mr. Justice Story did not sit in this cause. A

*25] *Molver et al., Lessees, v. Racax et al.
Limitation.

The plaintiffs in ejectment claimed under a grant from the state of North Carolina, comprehend-
ing the lands for which the suit was brought, and the defendants claimed under a junior patent,
and a possession of seven years, which, by the statutes of that state and Tennessee, constitutes
a bar to the action, if the possession be under color of title: to repel this defence, the plaint-
iffs proved, that no corner or course of the grant, under which they claimed, was marked,
except the beginning corner ; that the beginning, and nearly the whole land, and all the cor-
ners, except one, were within the Cherokee Indian boundary, not having been ceded to the
United States, until the year 1806, within seven years from which time the suit was bhrought ;
but the land in the defendant’s possession, and for which the suit was brought, did not lie
within the Indian boundary: Held, that, notwithstanding the laws of the United States pro-
hibited all persons from surveying or marking any lands within the Indian territory, and the
plaintiffs could not, therefore, survey the land granted to them, the defendants were entitled to
hold the part possessed by them for the period of seven years under color of title.

Melver v. Reagan, Cooke 366, affirmed.

Error to the Circuit Court for the district of West Tennessece. The
plaintiffs in error brought an ejectment in that court for 5000 acres of land,
in possession of the defendant, Ragan, and on the trial, gave in evidence a
grant from the state of North Carolina of 40,000 acres, comprehending the
lands for which the suit was instituted.

The defendants claimed under a junior patent to Mabane, and a posses-
sion of seven years held by Ragan, which, by the statutes of North Caro-
951 lina and *Tennessee, constitutes a bar to the action, if the possession

“"4  Dbe under color of title.

To repel this defence, the plaintiffs proved, that no corner or course of
the grant, under which they claimed, was marked, except the beginning
corner. That the beginning, and nearly the whole land, and all the corners,
except one, were within the Indian boundary, being part of the lands reserved
by treaty for the Cherokee Indians. These lands were not ceded to the
United States, until the year 1806, within seven years from which time, this
suit was instituted. But the land, in possession of the defendant, Ragan,
and for which this ejectment was brought, did not lie within the Indian _
boundary.

The laws of the United States prohibited all persons from surveying or
marking any lands within the country reserved by treaty for the Indians.

Upon this testimony, the counsel for the plaintiffs requested the court to
instruct the jury, that “the act of limitations would not run against the

i




1816] OF THE UNITED STATES. 26
Mclver v. Ragan.

plaintiffs, for any part of the said tract, although such part should be out
of the Indian boundary, until the Indian title was extinguished to that part of
the tract which includes the beginning corner, and the lines running from
it, 80 as to enable them to survey their land, and prove the defendant to be
within their grant.” DBut the judge instructed the jury, that, although
the Indian boundary included the beginning corner, and part of the lines of
the said tract, yet, if the defendants had actual possession of part of the
said tract, not so included within the said Indian boundary, and retained
possession thereof for seven *years, without any suit being commenced,
the plaintiff would thereby be barred from a recovery.” To this
opinion, the plaintiffs, by their counsel, excepted.

The jury found a verdict for the defendants, on which a judgment was
rendered, and the cause was brought before this court by writ of error.

[*27

February 6th. Swann and Campbell, for the plaintiffs in error and
in ejectment.—1. Statutes of limitation, all over the world, except certain
cases of a peculiar nature from their operation ; and the impediment in this
case is analogous to the exceptions expressly provided. The case of civil
war interrupting all the proceedings in courts of justice, is not stronger than
the present ; the omission in the statute ought, therefore, to be supplied by
judicial equity.

2. The act of the 30th of March 1802, ch. 13, § 5, prohibits the survey-
ing, or attempting to survey, or designating any of the boundaries, &ec., of
lands within the Indian territory, under severe penalties; and the party
could not have obtained a passport from the officers authorized to grant it,
by the 3d section of the act, in order to survey lands, but merely to go into
the Indian country for any lawful purpose.

3. The record does not regularly deduce the defendant’s title. There is
no presumption raised, that Ragan continued his possession under Mabane,
and without it, that possession would not be under color of title, according
to the statutes of limitation of North Carolina and Tennessee, and the
decision *of this court in the case of Patton’s Lessee v. Faston, .

1 Wheat. 476. i

Jones and Thomas, contra.—The exceptions in the statute of limitations
(which statute gives the right of property as well as of possession) are
expressed by the legislature, and cannot be multiplied by implication. But
supposing the statute not to apply to lands within the Indian boundary ;
the lands held by the defendant was not within the Indian boundary, and
therefore, the limitation applies to it. If the plaintiffs had instituted a
suit, they might have entered the Indian country, under an order of court,
and surveyed the lands. The character of the defendants’ posssession, and
not that of the plaintiffs, is to determine the right of property.

February 11th, 1817. Magrsuarr, Ch. J., delivered the opinion of the
court, and after stating the facts, proceeded as follows :—It is contended by
the plaintiffs in error, that the judge misconstrued the law, in his instrue-
tions to the jury. The case is admitted to be within the act of limitations
of the state of Tennessee, and not within the letter of the exceptions. But
it is contended, that as the plaintiffs were disabled, by statute, from survey-
ing their land, and consequently, from prosecuting this suit with effect,
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they must be excused from *bringing it ; and are within the equity, though
not within the letter of the exceptions.

The statute of limitations is intended, not for the punishment of those
who neglect to assert their rights by suit, but for the protection of those who
have remained in possession, under color of a title believed to be good.
The possession of the defendants being of lands, not within the Indian
territory, and being in itself legal, no reason exists, as connected with that
possession, why it should not avail them and perfect their title as intended
by the act. The claim of the plaintiffs to be excepted from the operation
of the act, is founded, so far as respects this point, not on the character of
the defendants’ possession, but on the impediments to the assertion of their
own title.

Wherever the situation of a party was -such as, in the opinion of the
legislature, to furnish a motive for excepting him from the operation of the
law, the legislature has made the exception. It would be going far, for this
court to add to those exceptions. It is admitted, that the case of the plaint-
iffs is not within them, but it is contended to be within the same equity
with those which have been taken out of the statute ; as where the courts
of a country are closed, so that no suits can be instituted. This proposition
cannot be admitted. The difficulties under which the plaintiffs labored,
respected the trial, not the institution of their suit. There was no obstruc-
tion to the bringing of this gjectment at an earlier day. If, at the trial, a
%007 Survey had been *found indispensable to the justice of the cause, the

“*1 sound discretion of the court would have been exercised, on a motion
for a continuance. Had such a motion been overruled, the plaintiffs would
have been in the condition of all those who, from causes which they cannot
control, are unable to obtain that testimony which will establish their rights.
If this difficulty be produced by the legislative power, the same power
might provide a remedy ; but courts cannot, on that account, insert in the
statute of limitations, an exception which the statute does not contain. It
has never been determined, that the impossibility of bringing a case to a
successful issue, from causes of uncertain duration, though created by the
legislature, shall take such case out of the operation of the act of limitations,
unless the legislature shall so declare its will.

It has also been contended, that in this case, the possession is not under
color of title. The ejectment was served on Ragan, who was the tenant in
possession ; and on his motion, David Mabane and John Thomson, executors
of the last will and testament of James Mabane, deceased, and landlords to
‘the said Henry Ragan, were admitted as defendants with him in the cause.
At the trial, they produced a grant for the land in controversy to James Ma-
bane, and proved,  that Ragan took possession of the same, under James
Mabare, the grantee, in 1804, and continued to occupy the same ever since.”

It is argued, that though Ragan is stated to have taken possession under
*31] Mabane, he is not stated to *have continued that possession un-

der Mabane, and this court will not presume that he did so. Without
such presumption, his possession, it is said, would not be under color of title,
and consequently, would be no bar to the action, according to the statute of
Tennessee. The court cannot yield its assent to this hypercriticism on the
language of the exceptions. The representatives of Mabane came in as
defendants and plead the general issue. They are stated on the record to
14
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be the landlords of Ragan. When Ragan is said to have taken possession
under Mabane, and to have continued to occupy the land, the fair infer-
ence is, that the possession was continued under the same right by which
it was originally taken. Neither the statement of the counsel, nor the
opinion of the court turns, in any degree, on the nature and character of
Ragan’s possession, but on the disability of the plaintiffs to survey their
land. For all these reasons, this court is decidedly of opinion, that the
possession of Ragan was the possession of Mabane, and was under color of
title.
Judgment affirmed,

*HunTER ¢ al. v. BRYANT. [*32

Marriage settlement.

H., in contemplation of marriage with B., gave a bond for $5000 and interest, to trustees, to
secure to B. a support, during the marriage, and after the death of H., in case she shonld sur-
vive him; and to their child or children, in case he should survive her; with condition, that if
H. should, within the time of his life, or within one year after the marriage (whichsoever of the
said terms should first expire), convey to the trustee some good estate, real or personal, suf-
ficient to secure the annual payment of $300 for the separate use of his wife, during the mar-
riage, and also sufficient to secure the payment of the said $5000 to her use, in case she should
survive her husband, to be paid within six months after his death; and in case of her death
before her husband, to be paid to their child or children ; or, if H. should die before B., and
by his will should, within a year from its date, make such devises and bequests as should be
adequate to these provisions, then the bond to be void: H. died, leaving his widow B. and a
son, having, by his last will, devised a tract of 1000 acres of land in the Mississippi térritory,
to his son, in fee; a tract of 10,000 acres in Kentucky, equally between his wife and son, with
a devise over to her in fee, of the son's moiety, if he died before he attained “the lawful age
to will it away ;" and the residue of his estate, real and personal, to be divided equally between
his wife and son, with the same contingent devise over to her, as with regard to the tract of
10,000 acres of land. The value of the property thus devised to her, beside the contingent
interest, might have been estimated, at the time of H.'s death, at $5000. B. subsequently
died, having made a nuncupative will, by which she devised all her estate, “ whether vested in
her by the will of her deceased husband, or otherwise,” to be divided between her son and the
plaintiff below (Bryant), with a contingent devise of the whole to the survivor. The son after-
wards died, and the plaintiff brought this bill to charge the lands of H. with the payment of
the bond of $5000, and interest, to which the plaintift derived his right under the nuncupative
will of B. By the laws of Kentucky, this will did not pass the real estate of the testator, but
was sufficient to pass her personal estate, including the bond. *Held, that the provision 23
made in the will of H. for his wife, must be taken in satisfaction of the bond, but sub- t °
ject to ber liberty to elect between the provision under the will and the bond, and that this
privilege was extended to her devisee, the plaintiff.

Actual majntenance is equivalent to the payment of a sum secured for separate maintenance, and
therefore, interest upon the bond, during the husband’s lifetime, was not allowed.

Under all the circumstances of the case, it was determined, that the bond was chargeable on the
residue of the estate, and of this, the personalty first in order.

Bryant ». Hunter, 8 W. C. C. 48, reversed.

Arpgar from the Circuit Court for the district of Pennsylvania. This
cause was argued by Key and Hopkinson, for the appellants and defend-
ants, and by Jones, for the plaintiffs and respondents,

March 12th, 1817. Jouxson, Justice, delivered the opinion of the
court.—Fhis is an appeal from a decree in equity, in the district of Pennsyl-
vania, on a bill filed by Thomas Y. Bryant, against the legal representatives
of John Hare. The object of the bill is to charge the lands of Andrew Hare,
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now deceased, through John Hare, to the appellants, defendants in the court
below, with the payment of a bond for $5000 and interest, given by Andrew
Hare, in contemplation of marriage with Margaret Bryant, the mother of
John Hare. The land lies partly in the state of Kentucky, and partly in
the Mississippi territory, and five of the defendants live in the state of
Pennsylvania, the sixth, in the state of Virginia. The bill was originally
%34] *filed against all six of the legal representatives of John Hare ; but

the name of Mary Dickinson, the resident in Virginia, being stricken
out by leave of court, five only were made defendants below.

The bond is executed to George Hunter and William Hunter, two of
these appellants (the penalty is in the usual form), and bears date the 10th
of Novemher 1789. The condition is in these words: ¢ Whereas, by the
permission of God, a marriage is intended to be had and solemnized between
the above-bound Andrew Hare and Margaret Bryant, of the city of Phila-
delphia, spinster, and the said Andrew Hare, in consideration of the said
marriage, and to secure a decent and competent support to and for his said
intended wife, as well during the marriage, as after his death, in case she
should survive him, and to all and every the child or children which may be
born of the said marriage, in case he should survive her, hath agreed, that
the sum of 5000 Mexican dollars, part of the estate whereof, by the bless-
ing of God, he is now possessed, and the interest and income thereof accru-
ing annually, should be vested in trustees, for the sole and separate use of
the said Margaret Bryant, his intended wife, or the children born of her
body, in the manner hereinafter mentioned. Now, the condition of the

above obligation is such, that if the said Andrew Hare do and shall, within
the time of his life, or within the term of one year after the marriage shall
take effect (whichsoever of the said terms shall first expire), convey and

assure to the above-named George and William Hunter, the next
*friends of the said Margaret Bryant, and trustees by her for this
special purpose chosen, or the survivor of them, or bis heirs, executors,
administrators or assigns, some good estate, real or personal, sufficient to
secure the payment of 300 Mexican dollars, as aforesaid, to the trustees, or
the survivor of them, on every the 10th day of November, in every year
after the date hereof, for the sole and separate use of the said Margaret,
his intended wife, during the intended marriage ; which annual payment
shall be at her own disposal, and shall be paid upon her own orders or
receipts, independent and free from the intermeddling, charge or control of
her said intended husband, and shall not be liable to any of his contracts,
debts, or engagements whatsoever, and also sufficient to secure the payment
of the sum of $5000 as aforesaid, to and for the sole use of the said Mar-
garet, in case she shall survive her said intended husband, to be paid to the
said trustees, or the survivor of them, for her use, within six months next
after the death of her said intended husband, and in case of her death
before her said intended husband, to be paid to the said trustees, or the
survivor of them, for the use of all and every of the child or children of
the said Margaret, to be born in pursuance of the intended marriage, to be
equally divided amongst them, if more than one, but if but one, then the
whole to the use of the said ome, Or, if the said Andrew Hare shall die
before the said Margaret, and by his testament and last will, shall, within
the said year from the date hereof, give and bequeath to her such estates,
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legacies, bequests *and provisions, as shall be fully adequate to the pro-
visions here intended to be made for her, and her child or children ; then, and
in either of the said cases, the above-written obligation shall be void, other-
wise, the same shall remain in full force and virtue at law, in this state of
Pennsylvania, and in all other states or kingdoms whatever.”

The marriage accordingly took effect, and except when the husband was
necessarily absent, in prosecution of his business as a merchant, the parties
lived constantly together, in great harmony, and in a style fully consonant
with the husband’s resources. In 1793, he established himself in Lexington,
Kentucky, and was engaged in mercantile transactions, until his death, which
happened in 1799.

By his will, Andrew Hare devised a tract of 1000 acres of land, lying in
the Mississipi territory, to his son John, in fee; a tract of 10,000 acres, in
the state of Kentucky, equally between his wife and son, with a devise over
to her in fee, of the son’s moiety, if he died before he attained ¢ the lawful
age to will it away ;" and the rest and residue of his estate, real and personal,
he gives to be equally divided between his wife and son, with the same con-
tingent devise over to her; as is given with regard to the Kentucky tract of
10,000 acres. The value of the property thus devised to her, independent
of the contingent interest which has since fallen, might reasonably have been
estimated, at the time of the testator’s death, at about $5000.

In 1801, about eighteen months after the husband, the wife died ; after
having made a nuncupative *will, by which she devised all her estate, . 37
“whether vested in her by the will of Andrew Hare, her deceased L
husband, or otherwise,” to be divided between her son John, and the com-
plainant below, Thomas Y. Bryant, with a contingent devise of the whole
to the survivor.

John Hare died, aged about eleven years ; and under this nuncupative
will it is, that Thomas Y. Bryant derived his right to this bond. According
to the laws of Kentucky, this will was not sufficient to pass the landed estate
of Margaret Hare, but it is good as to the personal estate, including the
bond, which was the subject of this suit.

The defence set up in the answer below is, that the provision made in
the will of the husband for his wife must be taken in satisfaction of this
bond, inasmuch as he would otherwise have left his child, who ought to have
been, and evidently was, the primary object of his care, probably, destitute
of support. And this court unanimously acquiesce in the correctness of this
reasoning. For every bequest is but a bounty, and a bounty must be taken
as it is given. Positive words are not indispensably necessary, to attach a
condition. It may arise from implication, and grow out of a combination of
circumstanees which go to show, that without attaching such condition to a
bequest, the primary views and prominent duties of the testator will be pre-
termitted. In this case, in addition to the striking improbability of the
testator’s intending to leave his child destitute, or even dependent, there
are two circumstances which tend to show, that the testator had no
*expectation, that in addition tothe provision for his widow, his estate 38
was to be made liable for this beavy debt. First, the condition of [
the bond holds out the alternative of making provision by will, in satisfac-
tion of it. And although we do not accede to the construction contended
for, that this necessarily extended to his whole life, but think it was, in legal
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strictness, limited, by the latter words of the condition, to his death within
one year, yet the words in the prior part of the cordition, “ within the term
of his life,” were well calculated to excite in the mind of a man, whose
habits of thinking had not been corrected by technical exercise, an idea that
he was legally, as well as conscientiously, complying with his obligation
when executing this will. Secondly. The principal part of his bounty to
his wife consists of the one-half of the rest and residue of his estate, with a
contingent devise over to her, of the other half, on the decease of his son;
thus disposing of the whole, and giving to her the one-half of the natural
and ordinary fund for the payment of this bond ; a disposition of his effects
that would have been idle, under the supposition that this bond was to be
exacted of his estate.

But in the actual state of the rights and interests of these parties, at
least, in the view which this. court takes of them, this question becomes a
very immaterial one. For the complainant, Bryant, acquires nothing of the
estate of Andrew Hare, under the will of Mrs. Hare, but that part of the
personalty which she acquired under the residuary bequest of her husband.
#3071 And this being, unquestionably, the *fund first to be applied to the

1 payment of debts, it must, in his hands, be first subjected to the pay-
yment of this debt. It is only as connected with Mrs. Hare’s acquiescence or
election to take under the will, that the question of satisfaction becomes
material. In which case, we should be bound to dismiss the bill altogether,
on the ground of satisfaction. But here, we are of opinion, that the evidence
-of election is not sufficient to bind Mrs. Hare. That she was perfectly at
liberty to reject the provision under the will of her husband, and rest alone
-on her bond, is unquestionable. And if this election was never deliberately
made, in her lifetime, there can be no reason for denying the extension of it
4o her representative, Bryant. Ie now makes that election, in demanding
the payment of this bond, and we conceive that nothing unequivocally
.expresive of that election has before occurred, at least, nothing that ought
.to preclude it. If the will had expressly given the property devised to her,
in satisfaction of this bond, she would have been put on her guard, and
more cautious conduct might have been required of her; but although a
.court may raise the implication, she was not bound to do it, and her mind
was not necessarily led to an election. It is true, that, in her will, she notices
the property acquired under her husband’s will ; but this is perfectly con-
sistent with the idea, that she took, under her husband’s will, something in
.addition to her interests under the bond, independent of that will. We are,
‘therefore, of opinion, that the complainant is entitled to satisfaction of this
%107 bond ; and as, in the course of events, the interests of *the obligees,

1 who stood in the relation of trustees to Margaret Bryant, have become
hostile to those of the cestui que trust, he must have the aid of this court
to enforce it. The only questions, then, are, how the bond shall be stated,
and how the money shall be raised? And here, the question occurs, on the .
allowance of interest during the husband’s lifetime.

On this subject, the majority of the court is satisfied, that actual main-
tenance is equivalent to the payment of a sum secured for separate mainten-
ance. It is true, the husband cannot claim his election ; but if the wife and
her trustees never demand it, it is considered as an acquiescence or waiver,
on their part, and this court will not afterwards enforce payment, 2 P.
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Wms. 84 5 3 Ibid. 855 ; 2 Atk. 84; 4 Bro. C. C. 326. In the present case,
there is nothing in the bond that holds out the idea of making this interest
an accumulating fund ; no demand of a settlement was ever made ; the
parties lived together in perfect harmony, and the wife was maintained in a
style fully adequate to the provision stipulated for. This bond was intended
as a provision against the husband’s inability or unwillingness to maintain
his wife; but whilst steadily pursuing his avocation as a merchant, and
faithfully discharging his duties as a husband, the reasonable conjecture is,
that it was thought really best for his family not to withdraw so large a
sum from his small capital. If the trustees or the wife had desired that a
settlement should be made *in pursuance of the condition, they might
have demanded it, and enforced a compliance, at law or in equity.
We, therefore, think, that interest on the bond is not to be computed during
the husband’s life. ;

The only remaining question is, how the money is to be raised, or on
what funds the bond is to be charged. And here there can be no doubt,
that the first fund to be exhausted is the residue of the estate ; and of this,
the personal residue first in order. This, of course, sweeps all that part of
Andrew Hare’s estate that Bryant acquired under the will of Mrs. Hare ;
and included in this we find Hustin’s bond for $3272.86. The one-half of
this bond was decreed in the court below, to be an equitable off-set against
Hare’s bond. All we know on the subject of this off-set is extracted from
the confessions of the complainant himself. From these it appears, that the
testator, Hare, held a bond of Hustin’s for the delivery of a quantity of
pork. This bond it was purposed to exchange for one for the delivery of a
quantity of tobacco, and the testator, in his lifetime, dispatched the com-
plainant as his agent, with instructions to effectuate the exchange. To
enable him to do so, he assigned the bond for the pork to the complainant,
instead of executing a common power of attorney. Whilst absent for this
purpose, and before he had completed the arrangement with Ilustin, Hare
dicd ; and Bryant proceeded no further, until he had consalted Mrs. Hare
and Mr. Todd, as executrix and executor of the will of Hare, on the pro-
priety of proceeding. “On conferring with Mrs. Hare, and advising with
Mr. Todd,” to use Bryant’s ¥own equivocal language, he effected a
negotiation, and having received the tobacco, took it down to New
Orleans, where, not meeting with a ready sale, he deposited it with one
Moore, the factor and correspondent of Hare, in his lifetime. IIe took
Moore’s receipt for the tobacco so deposited, and all that we are told of the
transaction subsequently is, that at the instance of Mr. T'odd, he assigned that
receipt to some house, under the firm of John Jordan & Co., but who they
were, or what finally became of the tobacco, the case does nos show ; and
for aught that appears to us, the proceeds of that adventure may at this
day lie in the hands of the factor, subject to the order of the executor of
Andrew Hare.

The court below thought these facts sufficient to charge Mrs. Hare with
one-half the amount of Hustin’s bond. But this court are of opinion, that
the evidence 1s not sufficient for them to decide finally on the subject.
Although it be generally true, that the executor, who, by taking an inferior
security, or unreasonably extending time of payment, brings a loss upon his
testator’s estate, shall himself be liable, yet there are many objections to
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applying that principle to this case. The executor, who takes charge of the
affairs of a man in trade, must, necessarily, on the winding up of his affairs,
be allowed a reasonable latitude of discretion ; and in general, where there
is manifest fidelity, diligence and ordinary judgment displayed, this court
will always, with some reluctance, enforce the rigid rules which courts have
been obliged, for the protection of estates, to impose upon the conduct of
*43] executors. In the principal case, the language of Thomas Bryant *is

by no means positive as to the consent of either the executor or
executrix, to this transaction. e says, that he did it, “ after conferring
with Mrs. Hare, and advising with Mr. Todd.” But it does not follow, that
either of them assented, because they were consulted, or that they did any-
thing more than express an opinion on the expediency of the measure.
Neither of them had then qualified, nor was it at all certain, that they would
qualify, and the only person then empowered to act on this subject was
Bryant himself ; who, by virtue of the assignment which he held, possessed
a power which legally survived his principal. Under this assignment, it
was, that the negotiation was effected, and not by virtue of any power
derived to him from the supposed assent of the executrix. Moreover,
admitting the consent of the executrix, it is still doubtful, whether any
change of security did in fact take place. For Hustin still remained the
debtor—the articles of agreement substituted for the original bond bear the
aspect of the purchase of a bond, rather than the relinquishment of an
advantage ; the greater part, if not the whole balance, of the original debt,
was also payable in tobacco ; and if the loss finally sustained proceeded, as
is probable, from the insolvency of the factor, and not the reduced value of
the commodity, this was by no means a necessary consequence of the change.
Upon the whole, we are of opinion, that the estate of Margaret Hare ought
not, in this mode, and upon the evidence now before us, to be charged with
any part of Hustin’s debt. For aught we know, Bryant may himself be
*447 liable for the whole, *by means of his mismanagement in the agency,

4" or it may be in the power of the defendants to prove such acts of the
executrix as may amount to a devastavit. On these points, we do not
mean to express an opinion, or prejudice the rights of the appellants; we
only mean to decide, that the evidence in this case is not sufficient to sustain
this discount.

After having settled these principles, the decree below must be reversed,
and the case remanded for such further proceedings as are necessary to
carry into effect the views of this court. But as only five-sixths of the land
are represented in this court, we can decree for only five-sixths of the balance
of the bond. After applying to it the residuary personal estate, for the
balance, the complainant will have to pursue his remedy against Mary Dick-
inson, unless the representatives shall have the prudence voluntarily to join
in any sales of land that may be made under this decree.

DEecreg.—Whereupon, it is ordered, adjudged and decreed, that the
decree of the circuit court of Pennsylvania district be reversed and annulled.
And this court decrees, 1st. That the complainant, Thomas Y. Bryant, is
entitled to recover of the estate of Andrew Hare the sum of $5000, with
interest thereon, at six per centum per annum from the day of the death
of the said Andrew. 2d. That the defendant, George Hunter, do pay
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to the complainant in the court below, the balance in his hands of money
of the estate of the said Andrew, with interest at the same rate, from the
day it was *demanded by the said complainant. 3d. That the com-
plainant, after giving credit for the sum that shall be thus paid him
by the said defendant, and all other sums received by the said Margaret in
her life, or the complainant since her death, from, or on account of, the
estate of the said Andrew, as well as the value of any part of the personal
residne of the said Andrew’s estate, which may have come to their, or either
of their, hands, according to the date of such receipts, shall have the aid of
the said circuit court to compel these defendants to raise by sale (if sufficient
for that purpose) of their respective shares of the real ustate of the said
Andrew, descended to them, five-sixths of the balance that shall be computed
to be due on the said bond, calculated as above directed. And lastly, that
the cause be remanded to the circuit court for further proceedings.

[*45

Decree accordingly.

DuvarLL ». Craia ¢t al.

Abatement.—Covenant by trustee.— Independent covenants.— Covenant
against incumbrances.— Profert.

Variances between the writ and deolaration are matters pleadable in abatement only, and cannot
be taken advantage of, upon general demurrer to the declaration.?

A trustee is, in general, suable only in equity; but if he chooses to bind himself by a personat
covenant, he is liable at law, for a breach thereof, although he describe himself as covenanting
as trustee.

*Where the parties to a deed covenanted severally against their own acts and incum- 46
brances, and also to warrant and defend against their own acts, and those of all other [*48
persons, with an indemnity in lands of an equivalent value, in case of eviction; it was held,
that these covenants were independent, and that it was unnecessary to allege in the declaration,
any eviction, or any demand or refusal to indemnify with other lands, but that it was sufficient
to allege a prior incumbrance, by the acts of the grantors, &c., and that the action might be
maintained on the first covenant, in order to recover pecuniary damages.

Where the grantors covenanted generally against incumbrances made by them, it may be con-
strued as extending to several, as well as joint incumbrances.

No profert of a deed is necessary, where it is stated only as inducement, and where the plaintiff is
neither a party nor privy to it.

An averment of an eviction under an elder title, is not always necessary, to sustain an action on
a covenant against incumbrances ; if the grantee be unable to obtain possession, in consequence
of an existing possession or seisin, by a person claiming and holding under an elder title, it is
equivalent to an eviction, and a breach of the covenant.?

Error to the Circuit Court for the district of Kentucky. The capias
ad respondendwm issued in this case was as follows :

“The United States of America, to the marshal of the Kentucky district,
greeting : You are hereby commanded to take John Craig, Robert Johnson
and Elijah Craig, if they be found within your bailiwick, and them safely
keep, so that you have their bodies before the judge of our district court, at
the capitol, in Frankfort, on the first Monday in March next, to answer

I Nor under the general issue. Chirac ». 1d. 466; McKenna ». Fisk, 1 How. 247,
Reinecker, 11 Wheat. 280. And see How v. ? Peters ». Bowman, 98 U. 8. 59.
McKinney, 1 McLean 819 ; Elliott ». Holmes

21




46 SUPREME COURT [Feb'y
Duavall v. Craig.

William Duvall, a citizen of the state of Virginia, of an action of covenant ;
damages fifty thousand dollars ; and have then and there this writ. In tes-
timony whereof, Harry Innes, Esq., judge of our said court, hath caused the
*seal thereof to be hereunto affixed, this 22d day of January 1804,
and of our Independence the 28th.

Tromas Turnsrary, C., D. C.”

*47]

‘Whereupon, the plaintiff declared against John Craig, Robert Johnson
and Elijah Craig, in covenant, for that whereas, on the 28th day of Febru-
ary 1795, &c., the said John, and the said Robert and Elijah, as trustees to
the said John, by their certain indenture of bargain and sale, &c., did grant,
bargain, sell, alien and confirm unto the said plaintiff, by the name of Wil-
liam Duvall, of the city of Richmond and state of Virginia, his heirs and
assigns for ever, a certain tract of land, lying and being in the state of Ken-
tucky, &c., together with the improvements, water-courses, profits and
appurtenances whatsoever, belonging, or in any wise appertaining ; and the
reversion, and remainder and remainders, and profits thereof ; and all the
estate, right, title, property and demand of them, the said John Craig, and
Robert Johnson and Elijah Craig, trustees for the said John Craig, of, in
and to the same: to have and to hold the lands thereby conveyed, with all
and singular the premises, and every part and parcel thereof, to the said
William Duvall, his heirs and assigns for ever, to the only proper use and
behoof of him, the said William, his heirs and assigns for ever : and the
said John Craig, and Robert Jobnson and Elijah Craig, trustees to the said
John Craig, for themselves, their heirs, executors and administrators, did
covenant, promise and agree to and with the said William Duvall, his
*48] heirs and assigns, that the premises before mentioned, *then were,

and for ever after should bz, free, of and from all former and other

gifts, bargains, sales, dower, right and title of dower, judgments, executions,
titles, troubles, charges and incumbrances whatsoever, done or suffered to
be done by them, the said John Craig and Sarah his wife, and Robert John-
son and Elijah Craig, trustees for the said John Craig, as by the said inden-
ture will more at large appear. And the said William, in fact, saith, that
the premises before mentioned were not, then and there, free, of and from
all former gifts, grants, bargains, sales, titles, troubles, charges and incum-
brances whatsoever, done and suffered to be done by the said John Craig
and Sarah his wife, and Robert Johnson and Elijah Craig, trustees to the
said John Craig ; but on the contrary, the said John Craig and Robert
Johnson, theretofore, to wit, on the 11ith day of May 1785, assigned the
place and certificate of survey of said land to a certain John Hawking Craig,
by virtue of which said assignment, Patrick Henry, governor of the com-
monwealth of Virginia, granted the said land to said John ITawkins Craig,
and his heirs for ever, by letters-patent, dated the 16th day of September
1785, and now here shown to the court, the date whereof is the day and
year aforesaid, which said patent to the said John Iawkins Craig, on the
day and year first aforesaid, at the district aforesaid, was in full force and
virtue, contrary to the covenant aforesaid : by reason of which said assign-
ment, patent and incumbrance, the said William hath been prevented from
*49] having and enjoying all or any part of the premises above mentioned.
“4  *And thercupon, the said William further saith, that the defendants

22




1817] OF THE UNITED STATES. 49
Duvall v. Craig.

aforesaid, although often requested, have not kept and performed their
covenant aforesaid, &e. To which declaration, there was a general demur-
rer, and joinder in demurrer, and a judgment thereupon, in the circuit court,
for the defendants.

The indenture referred to into the plaintiff’s declaration was in the fol-
lowing words :

“This indenture, made this 28th day of February 1795, between John
Craig and Sarah, his wife, and Robert Johnson and Elijah Craig, trustees
for the said John Craig, all of the state of Kentucky, of the one part, and
William Duvall, of the city of Richmond, and state of Virginia, of the other
part, witnesseth, that the said John Craig, for and in consideration of the
sum of two thousand pounds, current money of Kentucky, to him, the said
John Craig, in hand paid, the receipt whereof they do hereby acknowledge,
and for ever acquit and discharge the said William Duvall, his heirs, execu-
tors and administrators, have granted, bargained and sold, aliened and
confirmed, and by these presents, do grant, bargain and sell, alien and con--
firm, unto the said William Duvall, his heirs and assigns for ever, a certain
tract of land, lying and being in the state of Kentucky, and now county of
Scott, formerly Fayette, on the waters of the Ohio river, below the Big Bone
lick creek ; it being the same lands that the said John Craig covenanted, by
a writing obligatory, sealed with his seal, and dated the second day of De-
cember 1788, to convey to Samuel McCraw, of the city of Richmond,
*and which said writing the said Samuel McCraw, on the back there- [*50
of, indorsed and transferred the same, on the 27th day of February
1789, to William Reynolds, and which is bounded as follows : beginning at
a poplar and small ash, corner to William Bledsoe, about thirty miles nearly
a south course from the mouth of Licking ; thence S. 15° E., 520 poles,
with the said Bledsoe’s line, crossing four branches, to an ash and beech ;
thence S. 75° W., 150 poles, to a hickory and beech ; thence S. 15° E., 400
poles, crossing a branch, to a sugar tree and beech, near a branch ; thence S.
75° W., 87 poles, to three beeches, corner to Robert Sanders ; thence with
his line, 8. 15° E., 600 poles, crossing two branches, to a poplar and sugar
tree ; thence S., 60 poles to a sugar tree and beech ; thence west 2174 poles,
crossing five branches, to a large black walnut ; thence north, 1580 poles,
crossing a large creek and four branches, to a sugar tree and ash ; thence
E., 2006 poles, crossing five branches, to the beginning ; containing twenty
thousand four hundred and forty acres: together with the improvements,
water-courses, profits and appurtenances whatsoever to the same belonging,
or in anywise appertaining, and the reversion and reversions, remainder and
remainders, and profits thereof, and all the estate, right, title, property and
demand of them, the said John Craig and Sarah, his wife, and Robert John-
son and Elijah Craig, trustees for the said John Craig, of, in and to the
same ; to have and to hold the land hereby conveyed, with all and singular
the premises, and every part and parcel thereof, to the said William Duvall,
his heirs and *assigns for ever, to the only proper use and behoof of [*51
him, the said William Duvall, his heirs and assigns for ever. And
the said John Craig and Sarah his wife, and Robert Johnson and Elijah
Craig, trustees to the said John Craig, for themselves, their heirs, executors
and administrators, do covenant, promise and agree, to and with the said
William Duavall, his heirs and assigns, by these presents, that the premises.
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before mentioned now are, and for ever after shall be, free of and from all
former and other gifts, grants, bargains, sales, dower, right and titles of
dower, judgments, executions, title, troubles, charges and incumbrances
whatsoever, done or suffered to be done by the said John Craig and Sarah,
his wife, and Robert Johnson and Elijah Craig, trustees for the said John
Craig. And the said John Craig and Sarah, his wife, and Robert Johnson
and Elijah Craig, trustees for the said John Craig, and their heirs, all and
singular the premises hereby bargained and sold, with the appurtenances,
unto the said William Duvall, his heirs and assigns, against him the said
John Craig and Sarah, his wife, and Robert Johnson and Elijah Craig, trus-
tees for the said John Craig, and their heirs, and all and every persons
whatsoever, do and will warrant and for ever defend, with this warranty,
and no other, to wit, that if the said land, or any part thercof, shall, at any
time, be taken by a prior legal claim or claims, that then and in such case,
they, the said John Craig and Sarah, his wife, and Robert Johnson and
Elijah Craig, trustees for the said John Craig, and their heirs, shall make
good to the said William Duvall *and his heirs, such part or parts so
lost, by supplying to his, the said William Duvall’s, use, other lands,
in fee, of equal quantity and quality, to be adjudged of by two or more
honest, judicious, impartial men, mutually chosen by the parties for ascer-
taining the same. In witness whereof, the said John Craig and Sarah, his
wife, and Robert Johnson and Elijah Craig, trustees for the said John Craig,
have hercunto set their hands and seals, the date first in this indenture
written.
Signed, sealed and delivered in presence of, Joux Crare, (. 8.)

Charles W. Byrd, Saran Crate, = (L. s.)

T. S. Treshly, RoserT JouNSON,

Thomas Corneal, : Trustee for John Craig, (. s.)

Christopher Greenup, Ersan Crate,

Robert Saunders, Trustee for John Craig, (. s.)

James Taylor,

Jos. Wiggleworth,

George Christy.”

B. Hardin, for the plaintiff, made the following points: 1. That the
variance between the writ and declaration, as to the description of the par-
*53] ties, *was immaterial. Naming two of the defendants as trustees, is

only descriptio personcw, and could not alter the nature of the cove-
nant. 2. Judgment was rightly rendered against the defendants in their
individual capacity. 8. It was unnecessary to aver a demand and refusal
of other lands of equivalent value as an indemnity, this covenant not being
sued upon ; and the action might be maintained upon the first covenant
against incumbrances, by the parties to the deed. 4. That the breach
afleged in the declaration was sufficient. 5. That it was unnecessary to
make profert of the assignment described in the breach.

*r01

Talbot, contrd.—1. The variance between the writ and declaration is a
substantial variance, and is, therefore, available, on general demurrer. The
parties, Robert Johnson and Elijah Craig, are not sued in their fiduciary
character ; but they are declared against as trustees to.the said John, who
is the cestui que trust, and could not be joined in an action at law with the
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trustees. They covenanted as trustees, and a court of equity is the proper
Jorum in which they ought to be sued. 2. Having covenanted as trustces,
no individual judgment could be rendered against them. 8. Supposing the
trustees to be liable in their individual capacity, the two covenants in the
deed are to be construed in connection ; the clause as to an indemnity with
other lands of an equivalent value, ought to be applied to both ; and the
declaration is fatally defective, in not alleging a demand and refusal to
indemnify with other lands. 4. The covenant, *on which the breach . 1
is assigned, is against the joint and not the several incumbrances of L °
the parties to the deed ; the incumbrance alleged is the act of two of the
parties only. 5. There is no profert of the assignment to John Hawking
Craig, by which the incumbrance was created ; nor is it shown to have been
made for a valuable consideration. 6. There is no averment of an eviction
of the plaintiff, under the assignment, which was absolutely necessary to
sustain the action on the covenant against incumbrances.

M. B. Hardin, in reply.—1. The variance between the writ and decla-
ration could only be taken advantage of by a plea in abatement. 2. As
between a trustee and the cestui que trust, a court of chancery is the only
jurisdiction ; but trustees may bind themselves individually, so as to be amen-
able at law. The present case is not that of a covenant binding the trustees,
only as to the trust-fund in their hands ; but they covenant for themselves,
their heirs, executors, &ec.. The mere description as trustees, therefore,
becomes immaterial. 3. The covenants are independent, and the action may
be maintained to recover pecuniary damages, without alleging an eviction
and demand of other lands of equivalent value. 4. Where there is any
doubt, a covenant is to be construed most strongly against the covenantors ;
and in a case of this nature, the law considers an act done by one or more
of the covenantors as a breach of the covenant. 5. No profert of the assign-
ment was necessary, because the action was not founded *upon it, nor
was the plaintiff a party or privy to it ; and the omission of profert
was ground of special demurrer only.

%55
LDEJ

March 1st, 1817. Story, Justice, delivered the opinion of tae court.—
Several points have been argued in this case, upon which the opinion of the
court will be now pronounced. In the first place, it is stated, that a mate-
rial variance exists between the writ and declaration, of which (being shown
upon oyer) the court, upon a general demurrer to the declaration, are bound
to take notice ; and if so, it is fatal to the action. The supposed variance
consists in this, that in the writ, all the defendants are sued by their Chris-
tian and surnames only ; whereas, in the declaration, the deed on which the
action is founded is averred to be made by the defendant, John Craig, and
by the other defendants, Robert Johnson and Elijah Craig, “as trustees to
the said John,” and the covenant on which the breach is assigned, is averred
to be made by the said John Craig, and Robert Johnson and Elijah Craig,
“trustees to the said John.” The argument is, that the writ is founded
upon a personal covenant, and the declaration upon a covenant en auter
droit,upon which no action lies at law ; orif any lies, the writ must conform
in its langaage to the truth of the case. It is perfectly clear, however, that
the exception, even if a good one, cannot be taken advantage of upon gene-
ral demurrer to the declaration, for such a demurrer is in bar to the action ;
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whereas, variances between the writ and declaration are matters pleadable in
abatement only.

*But there is nothing in the exception itself. A trustee, merely as
such, is, in general, only suablein equity. But if he chooses to bind
himself by a personal covenant, he is liable at law, for a breach thercof, in
the same manner as any other person, although he describe himself as cove-
nanting as trustee ; for,in such case, the covenant binds him personally, and
the addition of the words ‘“as trustee” is but matter of deseription, to
show the character in which he acts, for his own protection, and in no degree
affects the rights or remedies of the other party. The authorities are very
elaborate on this subject. An agent or executor who covenants in his own
name, and yet describes himself as agent or executor, is personally liable,
for the obvious reason, that the one has no principal to bind, and the other
substitutes himself for his principal.(a)

*56 ]

(@) Where a person acts as agent for another, if he executes a deed for his princi-
pal, and does not mean to bind himself personally, he should take care to execute the
deed in the name of his principal, and state the name of his principal only, in the body
of the deed. 'White . Cuyler, 6 T. R. 176. Wilkes . Black, 2 East 142. The usual
and appropriate manner is to sign the deed, “ A. B., by C. D., his attorney,” If,
instead of pursuing this course, the agent names himself in the deed, and covenants in
his own name, he will be personally liable on the covenants, notwithstanding he
describes himself as agent. There are numerous cases to be found in the books illus-
trative of this doctrine decided in the text. Thus, in Appleton ». Birks, 5 East 148,
where the defendant entered into an agreement, under seal, with the plaintiff, by the
name of T. B., of &c., ‘“for, and on the part and behalf of the right honorable Lord
Viscount Rokeby,” and covenanted for himself, his heirs, executors, &c., ‘“on the
part and behalf of the said Lord Rokeby,” and executed the agreement in his own
name, it was held, that he was personally liable on the covenant. So, where a commit-
tee for a turnpike corporation contracted under their own hands and seals, describing
themselves as a committee, they were held personally responsible. Tibbetts ». Walker,
4 Mass. 595, So, where a person signed a promissory note in his own name, describ-
ing himself as guardian, he was held bound to the payment of the note in his personal
capacity. Thatcher ». Dinsmore, 5 Mass. 299; Toster ». Fuller, 6 Id. 53; Chitty on
Bills (Story’s ed.) 40, and note. So, where administrators of an estate, by proper
authority from a court, sold the lands of their intestate, and covenanted in the deed,
‘“in their capacity as administrators,” that they were seised of the premises, and had
good title to convey the same; that the same were free of all incumbrances, and that
they would warrant and defend the same against the lawful claims of all persons; it
was held, that they were personally responsible. Sumner ». Williams, 8 Mass. 162
Thayer ». Wendall, 1 Gallis. 87.' In respect to public agents, a distinction has been
long asserted, and is now generally established ; and therefore, if an agent of the gov-
ernment contract for their benefit, and on their behalf, and describe himself as such, in
the contract, he is held not to be personally responsible, althouph the terms of the
contract might, in cases of a mere private nature, involve him in a personal responsibil-
ity. Macheath ». Haldimand, 1 T. R. 172; Unwin ». Wolseley, 1 Id. 674; Myrtle .
Beaver, 1 East 135; Rice ». Shute, Id. 579 ; Hodgdon 2. Dexter, 1 Cranch 363; Jones
v. Le Tombe, 8 Dall. 384 ; Brown ». Austin, 1 Mass. 208; Freeman ». Otis, 9 Id. 272;
Sheffield ». Watson, 8 Caines 69.2

! One who signs and seals an instrument is 7 Cow. 758 ; Kiersted ». Orange and Alexan-
bound, though in the body of it, he is named as  der ». Railroad Co., 69 N. Y. 343.
agent of another person. Quigley ». De Iaas, 2 Parks ». Ross, 11 How. 362; Crowell 2.
82 Penn. St. 267; Ulam ». Boyd, 87 Id. 477; Crispin, 4 Daly 100.
Lutz ». Linthicum, 8 Pet. 185; Stone v. Wood,
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*The teasoning upon this point disposes, also, of the second made at
the argument, viz., that the covcnant being made by Robert Johuson
and Elijah Craig, as trustees, no individual judgment can be rendered
against them. It is plain, that the judgment is right, and, indeed, there
could have been no other judgment rendered, for at law a judgment against
a trustee in such special capacity is utterly unknown.

Having answered these minor objections, we may now advance to the
real controversies between the *parties. It is contended, that the two [*58
covenants in the deed are so knit together, that they are to he con-
strued in connection, so that the clause as to an indemnity with other lands,
in case of an eviction by a prior legal claim, is to be applied as a restriction
to both covenants ; and if so, then the action cannot be sustained, for the
declaration does not allege any eviction, nor any demand or refusal to
indemnify with other lands. There is certainly considerable weight in the
argument. It is not unreasonable to suppose, that when the parties had pro-
vided a specific indemnity for a prior claim, they might mean to apply the
same indemnity to all the other cases enumerated in the first covenant. But
something more than the mere reasonableness of such a supposition must
exist, to authorize a court to adopt such a construction. The covenants
stand distinct in the deed, and there is no incongruity or repugnancy in
considering them as independent of each other. The first covenant being
only against the acts and incumbrances under the parties to the deed, which,
they could not but know, they might be willing to become responsible to
secure its performance by a pecuniary indemnity ; the second including a
warranty against the prior claims of strangers also, of which the parties
might be ignorant, they might well stipulate for an indemnity only in lands
of an equivalent value. The case ought to be a very strong one, which
should authorize a court to create, by implication, a restriction, which the
order of the language does not necessarily import or justify. It ought to
be one in which no judicial doubt could *exist of the real intention %59
of the parties, to create such a restriction. It cannot be pronounced, e
that such is the present case ; and this objection to the declaration cannot,
therefore, be sustained.

The remaining objections turn upon the sufficiency of the breach alleged
in the declaration. It is contended, that the covenant on which the breach
is assigned is against the joint, and not the several acts and incumbrances
of the parties to the deed, and that, therefore, the breach, which states an
assignment by John Craig and Robert Johnson only, is wholly insufficient.
It is certainly true, that, in terms, the covenant is against the acts and
incumbrances of all the parties, and the words “every of them” are not
found in the deed. Some of the incumbrances, however, within the con-
templation of the parties are not of a nature to be jointly created ; as, for
instance, the incumbrance of dower and title of dower. This very strongly
shows that it was the intention of the parties, to embrace in the convenant
several as well as joint acts and incumbrances. There is also a reference in
the premises of the deed to a covenant for a conveyance previously made by
John Craig to Samuel McCraw, against which it must have intended to
secure the grantees ; and if so, it fortifies the constrpction already stated.
If, therefore, the point were of a new impression, it would be difiicult to
sustain the reasoning, which would limit the covenant to the joint acts of
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all the grantors ; and there is no authority to support it. On the contrary,
Meriton’s case, though stated with some difference by the several reporters,
*Go] seems to *us completely to sustain the position that a covenant of
"1 this nature ought to be construed as including several as well as
joint incumbrances, and has certainly been so understood by very learned
abridgers. Meriton’s Case, Noy 86 ; s. ¢. Poph. 200 ; Latch 161 ; Bac. Abr.
Covenant, 77 ; Com. Dig. Condition, E. This objection, therefore, is over-
ruled.(a)
#6171 *Another exception is, there is no profert of the assignment
4 described in the breach, nor is it shown to have been made for a
valuable consideration. Various answers have been given at the bar to this
exception ; and without deciding on others, it is a suflicient answer, that
the plaintiff is neither a party nor privy to the assignment, nor conusant
of the consideration upon which it was made, and therefore, is not bound to
make a profert of it, or show the consideration upon which it was made.
The last exception is, that the breach does not set forth an entry or
eviction of the plaintiff, under the assignment and patent to John Hawkins
Craig. Assuming that an averment of an entry and eviction under an elder
title be, in general, necessary to sustain an action on a covenant against

(@) Tt may not, perhaps, be useless to the learned reader, to state the substance of
Meriton’s case as given in the various reporters. In Noy’s reports 86, the case is thus
succinetly given: ‘“A. and B. lease to M. for years, and covenant that he may claim
without disturbance, interruption or incumbrance by them, and an obligation was made
for performance, &c. ; A. makes another lease to C., who enters, and M. brought debt,
&e. (on the obligation); and by the court, it is well, for the covenant is broken, and
‘them’ shall not be taken jointly only, but severally also.” In Latch 161, the case
stands as follows: ‘‘Debt upon an obligation. Two make a lease for years, by inden-
ture, and covenant that the lessee should not be disturbed, nor any incumbrance made
by them ; one of the lessors made a lease to a stranger, who disturbed, &c. The con-
dition was to perform covenants. And it was agreed by Dodderidge, Jones and White-
lock to be a breach of the condition, for ‘them’ shall not be taken jointly ; but if either
of them disturb the lessee, it is a breach of the condition.” The case, therefore, as
stated in both of these reports, is substantially the same. But in Popham’s reports 200,
it is reported somewhat differently. It is there stated, to be an action of covenant,
upon a covenant in an indenture between the plaintiffs and their lessors, whereby the
lessors covenant to discharge them of all incumbrances done by them or any other per-
son, and the plaintiffs assign for breach that one of the lessors had made a lease. It
was moved in arrest of judgment, that the breach was not well laid, ¢ because it is
only laid to be done by one of them, and the covenant is to discharge them of incum-
brances done by them, which shall be intended joint incumbrances. DoDDERIDGE, J.—
The covenant goes as well to incumbrances done severally as jointly, for it is of all
incumbrances done by them or any other person; and so was the opinion of all the
other justices; and therefore, the exception was overruled.” From this last report, it
would seem, that the covenant was against incumbrances, not only of the lessors, but
of other persons, and it might, at first view, be thought that some stress was laid by
the court upon the last words. But upon a careful consideration, even supposing
(what may well be doubted) that Popham’s is the more correct report, it would not
seem, that the latter words, “any other person,” could be properly held to embrace the
lessees, or either of them; for ‘“‘other” is used as exclusive of them; and therefore, the
cause must have turned substantially upon the import of the preceding words, ¢ of
them,” 4. ¢., whether embracing several as well as joint incumbrances. In this view, all
the reports are consistent, and put the case upon the real point in controversy.
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incumbranees (on which we give no opinion), it is clear, that it cannot be
always necessary. If the grantee be unable to obtain possession, in con-
sequence of an existing possession or seisin by a person claiming and hold-
ing under an elder title, this would certainly be equivalent to *an ..,
eviction and a breach of the covenant. In the case at bar, the breach + °~
is assigned in a very inartificial and lax manner ; but it is expressly averred,
that the assignment and patent to John Iawkins Craig was a prior convey-
ance, which was still in full force and virtue, “by reason of which said
assignment, patent and incumbrance, the said William (the plaintiff,) hath
been prevented from having and enjoying all or any part of the premises
above mentioned.” We are all of opinion, that upon general demurrer, this
must be taken as an averment, that the possession of the premises was
legally withheld from the plaintiff, by the parties in possession under the
prior title thus set up.(a)
Judgment reversed.

(a) The usual covenants in conveyances of real property by the grantor are, that he
is lawfully seised in fee of the premises; that he has good right and title to convey the
same ; that they are free of all incumbrances ; that the grantor, his heirs, &e., will
warrant and defend the same to the grantee, his heirs, &c., against the lawful claims
of all persons.  The manner of assigning breaches upon these covenants deserves the
attention of all persons who aspire to a reasonable knowledge of the duties of special
pleaders. In case of the covenants of seisin, and of good right and title to convey, it
is sufficient to allege the breach, by negativing the words of the covenant. Bradshaw’s
case, 9 Co. 60 b; s. c. Cro. Jac. 304; Lancashire v. Glover, 2 Show. 460; 2 Saund. 181,
note a, by Mr. Sergeant Williams ; Greenby ». Wilcocks, 2 Johns. 1; Sedgwick o.
Hollenback, 7 Id. 876; Marston v. Hobbs, 3 Mass. 433; Bender ». Fromberger, 4
Dall. 436 Pollard ». Dwight, 4 Cranch 421. The covenant for quiet enjoyment is
not broken, unless soree particular act is shown, by which the plaintiff is interrupted ;
and therefore, it is necessary to set forth in the breach assigned in the declaration, an
actual eviction or disturbance of the possession of the grantee. Francis’ Case, 8 Co.
91 a ; Anon., Com. 229 ; 2 Saund, 181, note; Waldron ». McCarty, 8 Johns, 471, Kortz
o. Carpenter, 5 Id. 120. *And where the eviction or disturbance is by a stranger 4
it is further necessary to allege that the eviction was by a lawul title. Holden v. s
Taylor, Hob. 12 ; Foster ». Pierson, 4 T. R. 617 ; Hodgsonv. East India Company, 8 Id.
281 ; Greenby ». Wilcocks, 2 Johns. 1; Folliard ». Wallace, 2 Id. 805 ; Kent . Welsh, 7
Id. 258 ; Vanderkaar ». Vanderkaar, 11 Id. 122; Marston o. Hobbs, 2 Mass. 483. But
it is not necessary to allege the eviction to be by legal process. 2 Saund. 181, note;
Foster ». Pierson, 4 T. R. 617, 620. And where the covenant is, that the grantec shall
enjov, without the interruption of the grantor himself, his heirs or executors, it is held
to be a sufficient breach, to allege that he or his heirs or executors entered, without
showing it to be a lawful entry, or setting forth his title to enter. Lloyd o. Tomlkies,
1T. R. 671, and cases cited; 2 Saund. 181, note ; Sedgwick ». ITollenback, 7 Johns.
876. The covenant of general warranty is governed by the same rules, for the grantee
must assign as a breach, an ouster or eviction by a paramount legal title. Greenby o.
Wilcocks, 2 Johns. 1; Folliard ». Wallace, 2 Id. 895 ; Kent v. Welsh, 7 Id. 258 ; Sedg-
wick ». Hollenback, Id. 376 ; Vanderkaar ». Vanderkaar, 11 Id. 122 ; Marston . Hobbs,
2 Mass. 433 ; Emerson 0. Proprietors of Minot, Id. 464 ; Bearce o. Jackson, 4 Id. 408.
In respect to the covenant against incumbrances, it seemed admitted by Mr. Chief Jus-
tice PArsons, in Marston o. Hobbs, 2 Mass. 433, that there was no authority directly in
point ; but he held, that in principle, it was analogous to a covenant for quiet enjoy-
ment ; and said, that in the entries, the incumbrance is specially alleged in the count.
Sce also, Bickford v. Page, 2 Mass. 455. It does not, however, seem necessary to
allege an ouster or eviction, on the breach of acovenant against incumbrances ; but only
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to allege the special incumbrance as a good and subsisting one. Prescott ». Trueman,
4 Mass. 629. And a paramount title subsisting in a third person, is an incumbrance,
within the meaning of the covenant. Prescott v. Trueman, 4 Mass. 627. So, a pub-
lic town-way is, in legal conteniplation, an incumbrance on the land over which it is
laid. Kellogg ». Ingersoll, 2 Mass. 87. See Ellis v. Welsh, 6 Id. 246.

There is some diversity of opinion as to the damages recoverable upon a breach of
these several covenants. Upon the covenants of seisin, and of good right and title to
convey, it is held by the courts of New York and Pennsylvania, that the grantee is
*64] entitled to the purchase-money, and interest from *the time of the purchase.

Staats ». Ten Eyck’s Executors, 3 Caines 111; Pitcher . Livingston, 4 Johns.
1; Bender ». Fromberger, 4 Dall. 441. The same rule has been adcpted in Massachu-
setts. Bickford ». Page, 2 Mass. 455 ; Marston ». Hobbs, Id. 433; Caswell ». Wendall,
4 1d. 108. But if the grantee has actually enjoyed the lands for a long time, the pur-
chase-money and interest for a term not exceeding six years prior to the time of evic-
tion is given; for the grantee, upon a recovery against him, is liable to account for the
mesne profits, for that period only. Staats . Ten Eyck’s Executors, 8 Caines 111;
Caulkins ». Harris, 9 Johns. 824 ; Bennet ». Jenkins, 13 Id. 50. As to the covenant
against incumbrances, it seems generally held, that the grantee is entitled to nominal
damages only, unless he extinguish the incumbrance; and if he extinguish it, for a
reasonable and fair price, he is entitled to recover that sum, with interest from the time
of payment. Delavergne ». Norris, 7 Johns. 8358; Hull ». Dean, 13 Id. 105; Prescott 2.
Freeman, 4 Mass. 627. And the costs, if any, to which he has been put by an action
against him on account of the incumbrance. Waldo ». Long, 7 Johns. 173. In respect
to the covenant for quiet enjoyment and of general warranty, the rule of damages
adopted in New York and Pennsylvania is, to give the purchase-money with interest
and the costs of the prior suit; but no allowance is made for the value of any improve-
ments. Staats ». Ten Eyck’s Executors, 8 Caines 111; Pitcher ». Livingston, 4 Johns.
1, Spencer, J., dissenting; Bennet v. Jenking, 13 Id. 50; Bender ». Fromberger, 4
Dall. 441. 'The same rule has been adopted in Tennessee. Talcot v. Bedford’s Heirs,
Cooke 446. But, in relation to covenants of warranty, the courts of Massachusetts
have adopted a different rule, and allowed the damages, or, in other words, the value of
the property at the time of eviction. Gore v. Brazier, 8 Mass. 523. And the same rule
appears to be adopted in South Carolina. Liber » Parsons, 1 Bay 19 ; Guerard's Exec-
utors . Rivers, Id. 265. And in Virginia. Mills ». Bell, 3 Call 326; Humphrey's
Administrators ». McClenachan’s Administrators, 1 Munf. 493. And in Connecticut.
Horsford ». Wright, Kirby 8. Where there is a failure of title, as to part only of the
land granted, it has been held, that the grantee cannot recover back the whole consider-
ation-money. If the title has failed as to an individed part of an entire tract, the
*65] grantee is entitled to a like proportion of the consideration; but if it be of a
“4 “*specific proportion of the tract, the damages are to be apportioned according to
the measure of value between the land lost and the land preserved ; that is, the portion
of the consideration-money to be recovered is to be in the same ratio to the entire con-
sideration, that the value of the part, as to which the title has failed, is to the value of
the whole tract. Morris ». Phelps, 5 Johns. 49.

In respect to these covenants running with the land, it has been held in New York
and Massachusetts, that if the grantor be not seised, at the time of conveyance, the
covenant of seisin is immediately broken, and no action can be brought by the assignee
of the grantee, against the grantor; for after the covenant is broken, it is a chose in
action, and incapable of assignment. Greenby ». Wilcocks, 2 Johns. 1; Bickford o.
Page, 2 Mass. 455. DBut in a recent case in England, a different doctrine was held;
and it was adjudged, that such a covenant runs with the land, and though broken in
the time of a testator, is a continuing breach in the time of his devisee, and it is suf-
ficient to allege for damage, that thereby the lands are of less value to the devisee, and
that he is prevented from selling them so advantageously. Kingdon ». Noble, 4 M. &
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Acceptance of bill.,

A letter, written within a reasonable time before or after the date of a bill of exchange, descrip-
ing it in terms not to be mistaken, and promising to accept it, is, if shown to the person who
afterwards takes the bill on the credit of the letter, a virtual acceptance binding the person
who makes the promise.!

Payson v. Coolidge, 2 Gallis. 233, affirmed.

Error to the Circuit Court for the district of Massachusetts. This
cause was argued by Swann, for the plaintiff in error, and by Winder,
for the defendant.

February 21st, 1817. MarsuaLrr, Ch. J., delivered the opinion of the
court.—This suit was instituted by Payson & Co., as indorsers of a bill of
exchange, drawn by Cornthwaite & Cary, payable to the order of John
Randall, against Coolidge & Co., as the acceptors,

At the trial, the holders of the bill, on which the name of John Randall
was indorsed, offered, for the purpose of proving the indorsement, an affi-
davit made by one of the defendants in the cause, in order to obtain a con-
tinuance, in which he referred to the bill in terms which, they supposed,
implied a knowledge on his part that the plaintiffs were the rightful holders.
The defendants objected to the bill’s going to the jury, without further
proof of the indorsement ; but the court determined, that it should go, with
the aflidavit, to the jury, who might be at liberty to infer from thence, that
the indorsement was made by Randall. To this opinion, the counsel for the
defendants *in the circuit court excepted, and this court is divided on
the question, whether the exception ought to be sustained ?

On the trial, it appeared, that Coolidge & Co. held the proceeds of part
of the cargo of the Hiram, claimed by Cornthwaite & Cary, which had been
captured and libelled as lawful prize.* The cargo had been acquitted in the
district and ecircuit courts, but from the sentence of acquittal, the captors
had appealed to this court. Pending the appeal, Cornthwaite & Co. trans-

[*67

S. 53. And see s. ¢. Id. 8355; Chamberlain ». Williamson, 2 Id. 408; King ». Jones, 5
Taunt. 418; s. ¢. 1 Marsh. 107.2

By the Roman law, and the codes which have been derived from it, in case the
vendee is evicted, he has a right to demand of the vendor, 1st. The restitution of the
price. 2d. That of the fruits, or mesne profits, in case the vendee has been obliged to
account for them to the owner. 3d. The costs and expenses incurred both in the suit
on the warranty, and the prior suit of the owner, by whom the vendeec has been
evicted. 4th. Damages and interest, with the expenses legally incurred. Pothier, De
Vente, Nos. 118, 123, 128, 130; Code Napoleon, liv. 8, tit. 8, art. 1630, D¢ la Vente.
The vendee has likewise a right to recover from the vendor, not only the value of all
improvements made by the former, but also the increased value, if any, which the
property may have acquired, independently of the acts of the purchaser. 1 Domat 77,
§ 15, 16; Pothier, De la Vente, Nos. 132, 133 ; Code Napoleon, liv. 3, tit. 6, art. 1633,
1634, De la Vente; Digest of the Civil Laws of Louisiana 355.

! Schimmelpennich ». Bayard, 1 Pet. 264; 2. Taylor, 1 W. N. C. 891; Allentown Bank 2.
Boyce ». Edwards, 4 Id. 111; Wildesv. Savage, Kimes, 35 Leg. Int. 298.
1 Story 22; Cassel ». Dows, 1 BL C. C. 835; 2 Peters v. Bowman, 98 U. S. 69.
Ogden ». Gillingham, Bald. 38; Bayard w. 3 See The Hiram, 8 Cranch 444.
Lathy, 2 McLean 462. And see McCullough
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mitted to Coolidge & Co., a bond of indemnity, executed at Baltimore, with
scrolls in the place of seals, and drew on them for $2700. This bill was also
payable to the order of Randall, and indorsed by him to Payson & Co. It
was presented to Coolidge & Co., and protested for non-acceptance. After
its protest, Coolidge & Co. wrote to Cornthwaite & Cary, a letter, in which,
after acknowledging the receipt of a letter from them, with the bond of
indemnity, they say, ¢ This bond, conformable to our laws, is not executed
as it ought to be ; but it may be otherwise in your state. It will, therefor,
be necessary to satisfy us, that the scroll is usual and legal with you, instead
of aseal. We notice no seal to any of the signatures.” ¢ We shall write our
friend Williams, by this mail, and will state to him our ideas respecting the
bond, which he will probably determine, If Mr. W. feels satisfied on this point,
he will inform you, and in that case your draft for $2000 will be honored.”

On the same day, Coolidge & Co. addressed a letter *to Mr.
Williams, in which, after referring to him the question respecting the
legal obligation of the scroll, they say, ¢ You know the object of the bond,
and of course, see the propriety of our having one not cnly legal, but signed
by sureties of unquestionable responsibility, respecting which, we shall
wholly rely on your judgment. You mention the last surety as being
responsible ; what think you of the others?”

In his answer to this letter, Williams says, “I am assured, that the bond
transmitted in my last is sufficient for the purpose for which it was given,
provided the parties possess the means ; and of the last signer, I have no
hesitation in expressing my firm belief of his being able to meet the whole
amount himself., Of the prinecipals, I cannot speak with so much confidence,
not being well acquainted with their resources. Under all circumstances,
I should not feel inclined to withhold from them any portion of the funds
for which the bond was given.”

On the day on which this letter was written, Cornthwaite & Cary called
* on Williams, to inquire whether he had satisfied Coolidge & Co., respecting
the bond. Williams stated the substance of the letter he had written, and
read to him a part of it. One of the firm of Payson & Co., also called on
him, to make the same inquiry, to whom he gave the same information, and
also read from his letter-book the letter he had written. Two days after
this, the billin the declaration mentioned, was drawn by Cornthwaite & Cary,
and paid to Payson & Co., in part of the protested bill of *$2700, by
whom it was presented to Coolidge & Co., who refused to accept it,
on which it was protested, and this action brought by the holders.

On this testimony, the counsel for the defendants insisted, that the
plaintiffs were not entitled to a verdict ; but the court instructed the jury,
that if they were satisfied, that Williams, on the application of the plaintiffs,
made after seeing the letter from Coolidge & Co., to Cornthwaite & Cary, did
declare, that he was satisfied with the bond referred to in that letter, as well
with respect to its execution, as to the sufficiency of the obligors to pay the
same ; and that the plaintiffs, upon the faith and credit of the said declara-
tion, and also of the letter to Cornthwaite & Cary, and without having seen
or known the contents of the letter from Coolidge & Co., to Williams, did
receive and take the bill in the declaration mentioned, they were entitled to
recover in the present action ; and that it was no legal objection to such
recovery, that the promise to accept the present bill was made to the drawers
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thereof, previous to the existence of such bill, or that the bill had been taken
in part payment of a pre-existing debt, or that the said Williams, in making
the declarations aforesaid, did exceed the private instructions given to him
by Coolidge & Co., in their letter to him. To this charge, the defendants
excepted ; a verdict was given for the plaintiffs, and judgment rendered
thereon, which judgment is now before this court on a writ of error.

The letter from Coolidge & Co., to Cornthwaite & Cary, contains no
reference to their letter to Williams, *which might suggest the neces- 70
sity of seeing that letter, or of obtaining information respecting its [
contents. They refer Cornthwaite & Cary to Williams, not for the instruc-
tions they had given him, but for his judgment and decision on the bond of
indemnity. Under such circumstances, neither the drawers nor the holders
of the bill could be required to know, or could be affected by, the private
instructions given to Williams. It was enough for them, after seeing the
letter from. Coolidge & Co., to Cornthwaite & Cary, to know, that Williams
was satisfled with the execution of the bond, and the sufficiency of the obli-
gors, and had informed Coolidge & Co., that he was so satisfied.

This difficulty being removed, the question of law which arises from the
charge given by the court to the jury is this : Does a promise to accept a bill
amount to an acceptance, to a person who has taken it on the credit of that
promise, although the promise was made before the existence of the bill, and
although it is drawn in favor of a person who takes it for a pre-existing debt ?

In the case of Pillans & Rose v. Van Mierop & Hoplkins, 3 Burr. 1663,
the credit on which the bill was drawn was given before the promise to
accept was made,and the promise was made previous to the existence of the
bill. Yet, in that case, after two arguments, and much consideration, the
court of king’s bench (all the judges being present and concurring in opinion)
considered the promise to accept, as an acceptance. Between this case and
that under the consideration *of the court, no essential distinction is *1
perceived. L

But it is contended, that the authority in the case of Pillans & Rose v.
Van Mierop & Hoplkins is impaired by subsequent decisions.! In the case
of Pierson v. Dunlop, Cowp. 571, the bill was drawn and presented, before
the conditional promise was made on which the suit was instituted. Although,
in that case, the holder of the bill recovered, as on an acceptance, it is sup-
posed, that the principles laid down by Lord MsxsriELD, in delivering his
opinion, contradict those laid down in Pillans & Rose v. Van Mierop &
Hopkins. His Lordship observes, It has been truly said, as a general rule,
that the mere answer of a merchant to the drawer of a bill, saying, ‘he will
duly honor it,’ is no acceptance, unless accompanied with circumstances
which may induce a third person to take the bill by indorsement ; but if
there are any such circumstances, it may amount to an acceptance, though the
answer be contained in a letter to the drawer.” If the case of Pillans &
Rose v. Van Mierop & Hopkins had been understood to lay down the broad
principle, that a naked promise to accept amounts to an acceptance, the case
of Pierson v. Dunlop certainly narrows that principle so far as to require
additional circumstances, proving that the person on whom the bill was
drawn, was bound by his promise, either because he had funds of the

! Bank of Ireland ». Archer, 11 M. & W. 383.
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drawer in his hands, or because his letter had given credit to the bill, and
induced a third person to take it.

It has been argued, that those circumstances to which Lord MANSFIELD
%57 alludes, must be apparent on *the face of the letter. But the court

can perceive no reason for this opinion. It is neither warranted by
the words of Lord MANSFIELD, nor by the circumstances of the case in which
he used them. ¢ The mere answer of a merchant to the drawer of a bill,
saying he will duly honor it, is no acceptance, unless accompanied with cir-
cumstances,” &c.  The answer must be “accompanied with circumstances ;”
but it is not said, that the answer must contain those circumstances. In the
case of Pierson v. Dunlop, the answer did not contain those circumstances ;
they were not found in the letter, but were entirely extrinsic. Nor can the
court perceive any reason for distinguishing between circumstances which ap-
pear in the letter containing the promise, and those which are derived from
other sources. The great motive for construing a promise to ‘accept, as an
acceptance, is, that it gives credit to the bill, and may induce a third person to
take it. If the letter be not shown, its contents, whatever they may be,
can give no credit to the bill ; and if it be shown, an absolute promise to
accept will give all the credit to the bill, which a full confidence that it will
be accepted can give it. A conditional promise becomes absolute, when the
condition is performed.

In the case of Mason v. Hunt, Doug. 296, Lord MansriLD said, ¢ there
is no doubt, but an agreement to accept may amount to an acceptance ; and
it may be couched in such words as to put a third person in a better condi-
tion than the drawee. If one man, to give credit to another, makes an abso-
#7371 lute promise to accept his bill, the drawee, or any other person *may

show such promise upon the exchange, to get credit, and a third per-
son, who should advance his money upon it, would have nothing to do with
the equitable circumstances which might subsist between the drawer and ac-
ceptor.” What is it that ¢“the drawer, or any other person, may show upon
the exchange ?” It is the promise to accept—the naked promise. The motive
to this promise need not, and cannot be examined. The promise itself, when
shown, gives the credit y and the merchant who makes it is bound by it.

The cases cited from Cowper and Douglas are, it is admitted, cases in
which the bill is not taken for a pre- ex1st1ng debt, but is purchased on the
credit of the promise to accept. But in the case of Pillans v. Van Mierop,
the credit was given before the promise was received, or the bill drawn ;
and in all cases, the person who receives such a bill, in payment of a debt,
will be prevented thereby from taking other means to obtain the money due
to him. Any ingredient of fraud would, unquestionably, affect the whole
transaction ; but the mere circumstance, that the bill was taken for a pre-
existing debt, has not been thought sufficient to do away the effect of a
promise to accept.

In the case of Johnson and another v. Collins, 1 East 98, Lord KenvoxN
shows much dissatisfaction with the previous decisions on this subject ; but
it is not believed, that the judgment given in that case would, eyen in Eng-
land, change the law as previously established. In the case of Johnson v.
*74] *Collins, the promise to accept was in a letter to the drawer, and is

not stated to have been shown to the indorser. Consequently, the
bill does not appear to have been taken on the credit of that promise. It was
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a mere naked promise, unaccompanied with circumstances which might give
credit to the bill. The counsel contended, that this naked promise amount-
ed to an acceptance ; but the court determined otherwise. In giving his
opinion, Le Braxc, J., lays down the rule, in the words used by Lord Maxs-
FIELD, in the case of Pierson v. Dunlop ; and Lord Kexvox said, that “ this
was carrying the doctrine of implied acceptances to the utmost verge of the
law ; and he doubted whether it did not even go beyond it.” In Clark and
others v. Cock, 4 East 57, the judges again express their dissatisfaction with
the law as established, and their regret that any other act than a written
acceptance on the bill had ever been deemed an acceptance. Yet they do
not undertake to overrule the decisions which they disapprove. On the
contrary, in that case, they unanimously declared a letter to the drawer,
promising to accept the bill, which was shown to the person who held it,
and took it on the credit of that letter, to be a virtual acceptance. It is
true, in the case of Clark v. Cock, the bill was made before the promise was
given, and the judges, in their opinions, use some expressions which indicate
a distinction between bills drawn before and after the date of the promise ;
but no case has been decided on this distinction ; and in * Pillans and [#75
Rose v. Van Mierop and Hopkins, the letter was written before the t
bill was drawn. The court can perceive no substantial reason for this dis-
tinction. The prevailing inducement for considering a promise to accept,
as an acceptance, is, that credit is thereby given to the bill. Now, this
credit is given as entirely by a letter written before the date of the bill, as
by one written afterwards.

It is of much importance to merchants, that this question should be at
rest. Upon a review of the cases which are reported, this court is of opinion,
that a letter written, within a reasonable time before, or after, the date of a
bill of exchange, describing it in terms not to be mistaken, and promising to
accept it, is, if shown to the person who afterwards takes the bill on the
credit of the letter, a virtual acceptance, binding the person who makes
the promise. This is such a case. There is, therefore, no error in the judg-
ment of the circuit court, and it is affirmed, with costs.

Judgment affirmed.(a)

(@) By the French law, the acceptance of a bill of exchange must be in writing, and
signed by the party accepting it. Ordonnance de 1673, tit. 5, art. 2; Code de Com-
merce, liv. 8, tit. 8, art. 122. It appears by the discussions in the council of state, in
drawing up the new Commercial Code, that no provision requiring theacceptance to be
written on the bill itself was inserted, in order to avoid a mistaken inference which
might be drawn from it, that the law meant to prohibit the acceptance of a bill by a
letter promising to accept (par lettre missive). ** Dacceptation est ordinairement donné
sur la lettre de change méme ; mais beavcoup douteurs etrangers, et surtout les doc-
teurs Hollandais, Allemands, et Espagnols, pensent qu'elle peut aussi étre donné par
lettre missive. Cette opinion a été adoptée par le conseil d'état, et se trouve consacrée par
*Larticle qui nous occupe. En effect d'un cté, il a evité de dire dans cet article
que Dacceptation serait donneé sur la lettre de change, de peur de paroitre étab-
lir une ragle absolue de laquelle on se serait fait une fin non-recevoir contre Uacceptar
tion par lettres missives. D'un autre cité, le conseil a pensé que, puisque la loi nex-
clut pas Dacceptation par lettre missive, on en conclueroit naturellement gw'elle la per-
met.”  Esprit du Code de Commerce, par J. G, Locré, tom. 2, p. 89.

Such is the law of France on this subject. That of England is fully analyzed in
the above opinion. In the tribunals of our own country, the first case which occurs
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on the subject, is that of M‘Kim ». Smith, 1 Hall's Law Journal 486, in which the
doctrine of the above opinion is fully recognised. Thenextis that of M‘Evers ». Mason,
10 Johns. 207, in which a more limited application of the principle may seem to be indi-
* cated. But upon an inspection of that case, it will be found, that the supreme court
of New York declined expressing any opinion upon the question, whether a promise
to accept a bill, not in esse, would amount to an acceptance, and whether an indorsee
could avail himself of such promise, and maintain an action or a bill against the

drawee.

The supreme court of Massachusetts also, in the case of Wilson . Clements,

8 Mass. 1, avoided a determination of the question, whether a promise to accept before
the bill was drawn, amounted to an acceptance, because the bill was not drawn in due

season, after the promise was made.

But the above decision in the text may be con-

sidered as settling the law of the country on this subject.!

! See Steman v. Harrison, 42 Penn. St. 49 ;
Spaulding ». Andrews, 48 Id. 411. The rule is
otherwise as to a non-existing bill, subsequently
drawn, payable after sight, and not after date.
In such case, an action will not lie upon a prior
promise to accept. Wildes ». Savage, 1 Story
22, This distinetion was considered by Chief
Justice Sharswood, when President Judge of
the District Court of Philadelphia, in the case
of Carson ». Peacock, in June 1862, in the fol-
lowing opinion :

Suarswoop, P. J.—This was an action on a
bill of exchange, by the indorsee against the
acceptor, On producing a draft of A. Stowell
on defendants, payable one day after sight,
plaintiff was allowed to prove, under exception,
that defendants bad written a letter to the
drawer, instructing him to draw at one day’s
sight, and that the letter was shown to plaintiff,
and upon the faith of it, he bought the bill for
full value. The point reserved is, whether an
action can be maintained upon a promise to ac-
cept a non-existing bill, payable after sight ?

It may certainly be now considered as the
settled law in this country, that a letter written
within a reasonable time before the date of a
bill, intelligibly describing it, and promising to
accept it, is, if shown to one who takes it on
the credit of the letter, a virtual acceptance.
Byles on Bills 146 n., and cases there cited.
This course of decisions was under the lead of
the supreme court of the United States in Pay-
son v. Coolidge, 2 Wheat. 66, which undoubt-
edly so held, upon the authority of Pillans v.
Van Mierop, 38 Burr. 1663, C. J. MARSHALL
taking great pains to show, that subsequent
cases in England, though they introduced an
important qualification into the doctrine of that
case, and though opinions were expressed,
strongly regretting the rule, yet that it had not
been overruled. With this view, he examines
and comments upon Pierson ». Dunlop, Cowp.
571 ; Mason ». Hunt, Doug. 296 ; Johnson w.
Collins, 1 East 98; Clarke ». Cock, 4 East 57.
Coolidge ». Payson was decided in 1817, and
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one year before Mill v. Prest, 1 Holt 181, had
expressly affirmed the law to be, in the words
of Chief Justice GiBBs, that “a promise to ac-
cept, not communicated to the person who
takes the bill, does not amount to an accept-
ance. But if a person be thereby induced to
take a bill, he gains a right equivalent to an
actual acceptance, against the party who has
given the promise to accept.” However, in the
case of Wildes v. Savage, 1 Story 22, the opin-
ions of Sir Frederick Pollock and Mr. Hill, very
eminent Knglish lawyers, were taken undev
commission, and found to be full and direct to
the point, that such was not then the law in
England. Judge Srory remarks, in his opinion,
that there is no pretence to say, that, up to that
very hour, there had been any formal decision
in Westminster Hall against it. This was in
1839. Certain it is, that the latest English ele-
mentary writers intimate no doubt upon the
subject. Still, however, it is true, that it has
been lamented on all hands, that such virtual
acceptance should have ever been established,
and we ought not to push the doctrine one inch
beyond its present limits. The case of Wildes
». Savage, 1 Story 22, and Russel ». Wiggin,
2 Id. 213, have expressly determined, that a
promise to accept a non-existing bill, payable
after sight, is not within the rule. The reason
which he gives is a very refined one, and there-
fore, not satisfactory to my mind.

If a promise to pay a non-existing bill, pay-
able after date, inures as an actual acceptance,
when the bill comes to be subsequently dated,
it is hard to see, why, in the case of a bill pay-
able after sight, it should not likewise so inure,
when the bill comes to be subsequently seen.
Sight and acceptance are not synonymous terms.
The better ground is, what courts have often
done before, to yield to the authority of a de-
cided case, but not to follow it out to all its
strict consequences. For these reasohs, we dis-
charge this rule, and enter judgment for the
defendants on the teserved point.
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Evidence in prize causes.—Further proof—Fraudulent clatm.—Domi-
cil.— Non-commissioned captor.

In prize causes, the evidence to acquit or condemn, must come, in the first instance, from the
papers and crew of the captured ship.!

It is the duty of the captors, to bring the ship’s papers into the registry of the district court, and
to have the examination of the principal officers and seamen of the captnred ship taken on the
standing interrogatories.?

*It is exclusively upon these papers and examiuations, that the cause is to be heard in the [*1
first instance ; if, from this evidence, the property clearly appears to be hostile or neutral,
condemnation or restitution immediately follows : if the propertyappears to be doubtful, or the
case suspicious, further proof may be granted, according to the rules which govern the legal
discretion of the court.

If the parties have been guilty of gross fraud or misconduct, or illegality, further proof is not
allowed, and condemnation follows. e

Although some apology may be found in the state of peace which had so long existed previous to
the late war, for the irregularities which had crept into the prize practice, that apology no
longer exists ; and if such irregularities should hereafter occur, it may be proper to withhold
condemuation, even in the clearest cases, unless the irregularities are avoided or explained.

If a party attempts to impose upon the court, by knowingly or fraudulently claiming as his own,
property belonging in part to others, he will not be entitled to restitution of that portion which
he may ultimately establish as his own.

It seems, that where a native citizen of the United States emigrated, before a declaration of war,
to a neutral country, there acquired a domicil, and aftewards returned to the United States,
during the war, and re-acquired his native domicil, he became a redintegrated American citizen ;
and could not afterwards, flagrante bello, acquire a neutral domicil, by again emigrating to his
adopted country.

The claimants have no right to litigate the question, whether the captors were duly commissioned ;
the claimants have no persona standi in judicio, to assert the rights of the United States.

But if the capture be made by a non-.commissioned captor, the prize will be condemned to the
United States.?

ArpeAL from the District Court for the Louisiana district. This was
the case of a Spanish schooner, captured on the 18th of October 1814, by
Mr. Shields, a purser in the navy, commanding an armed barge, in the ser-
vice of the United States, ostensibly bound with a cargo of crates and dry-
goods, on a voyage from Jamaica to Pensacola, but, in fact, in pursuance
*of an asserted change of destination, then in prosecution of a voyage prg
to New Orleans. The schooner was delivered up, and prize proceed- * :
ings were instituted against the cargo, in the district court for Louisiana
district. Upon the return of the monition, various claims were interposed
for small adventures or parts of the cargo ; but the only questions before
the court arose upon the claim of Mr. Basil Green, calling himself a citizen
of the Republic of Carthagena, who, by his agents, Mr. John F. Miller and
Messrs. Lewis & Lee, asserted an ownership to nearly the whole of the cargo.
Mr. Miller, in his affidavit annexed to the claim, stated, ‘that he purchased
the goods so claimed, with moneys in his hands, belonging to the claimant ;
that at the time of the purchase, he expected to have had an interest therein,
but that, on his arrival at New Orleans, the attorney in fact of the said
claimant (meaning Mr. Lewis) refused to allow any such interest, and the

! The Pizarro, post, p. 227; The Amiable ? The Diana, 2 Gallis. 98; The Jane Camp-
Isabella, 6 Wheat. 1; The Sally Magee, 8 Wall.  bell, Blatch. Pr. Cas. 101.
452 ; The Sir William Peel, 5 Id. 517. 3 The Siren, 13 Wall. 893,
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deponent is, therefore, obliged to give up the same ; and this deponent fur-
ther saith, that the facts contained in the said claim are true, to the best of
his knowledge, information and belief.” At the hearing in the district court,
the claim was rejected, and the goods were condemned as the property of
enemies, or of citizens trading with the enemies of the United States.

February 11th. Harper, for the appellant and claimant, argued, upon
the facts, that the proprietary interest in the cargo was in the claimant, and
that he (though a native citizen) had a right to change his domicil, and did
w51 change it bond fide to Carthagena, in South America, *where he was

1 a resident merchant, and in his neutral character, had a right to trade
with the enemy of his native country.(«) IHe further suggested, that the
captor was not duly authorized to capture, there being no evidence that the
armed barge, which made the capture, was duly incorporated into the navy.
The Melomasne, 5 Rob. 41% The Chariotte, Ibid. 252; The Island of Curagoa,
Ibid. note a. y

Key, contra, argued, that the residence of the claimant at Carthagena
was temporary only, and that the whole transaction was infected with fraud
and falsehood.

March 80th, 1817. Story, Justice, delivered the opinion of the court.—
Before we consider the merits of this claim, it may not be unfit to advert
to some of the principles applicable to proceedings in prize causes, which
seem to have been wholly neglected in the progress of this cause.

It is the established rule in courts of prize, that the evidence to acquit or
condemn must, in the first instance, come from the papers and crew of the
captured ship. On this account, it is the duty of the captors, as soon as
practicable, to bring the ship’s papers into the registry of the district court,
%801 and to have the examinations of the principal officers and *seamen of

1 the captured ship taken before the district judge, or commissioners
appointed by him, upon the standing interrogatories. It is exclusively upon
these papers and the examinations, taken in praparatorio, that the cause is
to be heard before the district court. If, from the whole evidence, the
property clearly appear to be hostile or neutral, condemnation or, acquittal
immediately follows. If, on the other hand, the property appear doubtful,
or the case be clouded with suspicions or inconsistencies, it then becomes a
case of further proof, which the court will direct or deny, according to the
rules which govern its legal discretion on this subject. Further proof is not
a matter of course ; it is granted in cases of honest mistake or ignorance, or
to clear away any doubts or defects consistent with good faith. But if the
parties have been guilty of gross fraud or misconduct, or illegality, further
proof is not allowed ; and under such circumstances, the parties are visited
with all the fatal consequences of an original hostile character, It is essen-
tial, therefore, to the correct administration of prize law, that the regular
modes of proceeding should be observed with the utmost strictness ; and it
is a great mistake, to allow common-law notions in respect to evidence or
practice, to prevail, in proceedings which have very little analogy to those
at common law.

(@) 1 Wheat. 65, note.
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These remarks have been drawn forth by an examination of the present
record. The court could not but observe with regret, that great irregulari-
ties had attended the cause in the court below. Neither were the ship’s
papers produced by the captors, nor *the captured crew examined [*81
upon the standing interrogatories. Witnesses were produced by the
libellants and the claimant, indiscriminately, at the trial, and their testimony
was taken in open court, upon any and all points to which the parties chose
to interrogate them, and upon this testimony and the documentary proofs
offered by the witnesses, the cause was heard and finally adjudged. In fact,
there was nothing to distinguish the cause from an ordinary proceeding in
a mere revenue Cause %n rem.

This court cannot but watch with considerable solicitude irregularities,
which so materially impair the simplicity of prize proceedings, and the rights
and duties of the parties. Some apology for them may be found in the fact,
that from our having been long at peace, no opportunity was afforded to
learn the correct practice in prize causes. But that apology no longer
exists ; and if such irregularities should hereafter occur, it may be proper
to adopt a more rigorous course, and to withhold condemnation, in the clear-
est cases, unless such irregularities are avoided or explained. In the present
case, the first fault was that of the captors ; and if the claimant had suffered
any prejudice from it, this court would certainly restore to him every
practicable benefit. But in fact no such prejudice has arisen ; the claimant
has had, in the court below, the indulgence and benefit of further proof and
of collateral aids to verify the the truth of his claim ; and he stands, at
least, upon as favorable a ground to sustain it, as if the cause had been
conducted with the most scrupulous form.

Two questions have been argued at the bar. 1st. *Whether Mr.
Basil Green, the asserted owner, has established his proprietary
interest in the goods in question ? and 2d. Supposing this point decided in
his favor, whether he has proved himself a neutral merchant, entitled by
his domicil and national character to a restitution of the property ?

It appears by the evidence in the case, that Mr. Green was born in
Maryland, and resided in that state, and principally at Baltimore, until the
year 1809, when he went aboard. In 1811, he resided in Carthagena ; and in
the spring of 1813, he came to New Orleans from Carthagena, in a schooner
under Carthagenian colors, and being unable to sell her, he determined, in
connection with Messrs. John F. Miller, Lewis & Lee, and others, inhabitants
of New Orleans, who became jointly interested with him, to fit her out as an
American privateer. Accordingly, on or about the 13th of March 1813, Mr.
Green applied to the collector of the customs at New Orlearns for a com-
mission ; and in his petition, he described her as the private armed schooner
Hornet, of New Orleans, owned by Basil Green. The commission was
granted, and soon afterwards, Mr. Green sailed in the privateer, on her
destined cruise. In June 1813, he was, as he alleges, compelled by a mutiny
of the crew to go to Carthagena, where they deserted, and the cruise was
broken up, and the privateer was finally sold ; of all which he gave informa-
tion to the other owners at New Orleans, and promised to remit their
peoportions of the proceeds. While at New Orleans, in April 1813, Mr.
Green executed a letter of attorney, appointing Messrs. Lewis rgg
& Lee, *of that city, his general attorneys and agents, and in this

> Vs genera W gents,

39

r*82




83 SUPREME COURT [Feb’y

The Dos Hermanos.

power he described himself, as ¢« Basil Green, of Baltimore, merchant.” He
does not appear, since that period, to have returned to the United States.
In July 1814, he was a resident at Carthagena, and is described by one other
witness, as having a house and store. Such are the most material facts
respecting Mr. Green’s domicil, apparent on the record.

In respect to the proprietary interest in the goods claimed by him, the
evidence is more complicated. The whole adventure was conducted by Mr.
John F. Miller, of New Orleans (one of the proprietors of the Hornet),
from whose testimony, it appears, that the owners of the Hornet, resident at
New Orleans, having received information of her sale, and being desirous
of receiving their funds, he, Miller, on his own account, and as their agent,
determined to make a voyage to Carthagena for this purpose. He, accord-
ingly, in June 1814, went from New Orleans to St. Jago de Cuba, and from
thence to Jamaica (as the only practicable route), and from thence to
Carthagena. When he left New Orleans, he took a draft from Messrs.
Lewis & Lee on Mr. Green, for $2500 and a letter from the same gentlemen
to Messrs, O’'Hara & Offley, merchants, at Jamaica, authorizing them to
pay him the balance of their accounts, whatever it might be. At Cartha-
gena, in August 1814, he received from Mr. Green, the sum of $1500.50, in
part of the draft of Messrs. Lewis & Lee. Ile also received from Mr.
*84] Green, the whole of the net proceeds *of the sale of the Ifornet,

" - amounting to the sum of $11,636, of which his own share amounted
to $1500, and that of Mr. Green, to $4129.02 ; and he gave a receipt to Mr.
Green for this amount, promising, on his arrival at New Orleans (sea-risks
and captures excepted), to pay over to the stockholders their respective
proportions, deducting all necessary charges. Mr. Green directed his share
to be remitted to his nephew, at Baltimore, by written instructions, con-
tained in a letter directed to Mr. Milller, as follows :

“ Carthagena, August 12, 1814.
“Mr. Jorn F. MiLLER.

“DMy dear sir : On your safe arrival in the New Orleans, sea-risks and cap-
tures excepted, you are authorized and appointed, at my wish, in which you
will please to remit on to my nephew, Mr. George A. Stamp, of Baltimore, the
sum of $4129.02, after deducting the charges thereon, and you will much
oblige your friend, respectfully, B. Grern.”

On the 29th of August, Mr. Green addressed a letter to his nephew, in
the following paragraph :

“Mr. John F. Miller, a particular friend of mine, will remit on to you,
in good bills, after his safe arrival in New Orleans, the sum of $4129.02,
agreeable to his receipt on the same, now in my possession. Perhaps, he
may remit a $1000 or $1500 more, if fortune favors his prospects.”

At what period Mr. Miller left Carthagena, does not precisely appear,
but he says, that he thinks it was before the 20th of August, and that the
letter of the 29th of August, was sent to him at Jamaica. Previous
*55] i"to his (_leparture, he further asserts, that Mr. Green gave him verbal

~4  instructions to lay out his share of the money, in goods, at Jamaica,

instead of remitting it to his nephew, and also, by a written authority, under

date of the 12th of August, authorized him, if he thought proper, to draw
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on him for the further sum of $2500, at five days’ sight. From Carthagena,
Mr. Miller went to Jamaica, where he endeavored to purchase a small vessel ;
but failing in his cbject, he, on the 9th of September 1814, chartered the
Spanish schooner Dos Hermanos, Captain Delgado, master and owner, then
lying at Kingston. By the charter-party, which was made by Messrs.
O’Hara & Offley, on behalf of the owner, of the one part, and Mr. Miller,
of the other part, it was agreed, that the sum of $1500 should be given for
the charter of the vessel, for a voyage from Kingston to Pensacola, in West
Florida, and back again to Kingston. That after her arrival at Pensacola,
Mr. Miller should put on board, within eighteen days, a return-cargo of the
produce of the country, to be consigned to Messrs. O’Hara & Offley, for
sale; and should further invest the amount of the freight in cotton cr
tobacco, on account of Mr. Delgado, and ship it on the return-voyage, freight
free, unless it occupied more than a stipulated portion of the room of the
vessel. Mr. Miller was further to pay all port-charges, and in case of deten-
tion beyond eighteen days, demurrage also, at the rate of $16 per day. And
it was further agreed, that if the situation of that part of the world should
be such as to preclude any communication between New Orleans and Pensa-
cola, *and prevent Mr. Miller from procuring a full return-cargo, or 56
as much cotton and tobacco as should be required for the amount of [
the charter, then the said amount of $§1500 was to be paid over on account
of the said O’Hara & Offley, to Mr. John K. West, of New Orleans; and
in that event, and payment of all port-charges, Miller was to be at liberty
to decline loading the vessel on her return-voyage. Immediately after the
execution of this charter-party, Mr. Miller loaded on board of the schooner,
the goods in question, through the agency of Messrs. O’Hara & Ofiley ; and
drew a bill for $2500 in their favor, on Mr. Green, and received from them,
for the account of Messrs Lewis & Lee, the sum of $900. The whole cargo,
with an inconsiderable exception, was documented as the property of a Don
Juan Lesado, of Pensacola, and purported to be the proceeds of the sales of
a former cargo, consigned by him to Messrs. O’Hara & Offley. Among
these documents, which are asserted by the claimant to be merely colorable,
there is an invoice aceount-current of the sales of a supposed former cargo ;
and a letter of advice, stating that the schooner was chartered for the
voyage, on account of Don Juan Lesado, and that the cargo, consisting of
dry-goods, was a return-cargo purchased by his orders. There is also, a bill
of lading, consigning the cargo to the same person. Mr. Miller alleges this
artifice to have been resorted to, to preserve the shipment from British and
Spanish capture. The schooner sailed on the voyage, about the 13th of
September, with Mr. Miller on board, *and having been driven by . 87
currents considerably to the westward of Pensacola, and being in the L
Bay of St. Bernard, Mr. Miller left the schooner, about the first of October,
in a boat, which he had purchased at Jamaica, for the purpose, and pro-
ceeded for New Orleans, leaving the property under the control and direc-
tions of a Mr. Bassett, who was a passenger on board. On the 13th of
October, Mr. Miller arrived at New Orleans.

In the meantime, the schooner proceeded to Dauphin Island, and there
Mr. Bassett undertook (as he alleges) to change the destination, and deter-
mined to proceed to New Orleans ; and for this purpose, on the 14th of
October 1814, he entered into a new charter-party in behalf of Mr. Miller,
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by which it was agrecd between Mr. Bassett, as agent of Mr. Miller, and
Captain Delgado, for himself and Messrs. O’Hara & Offley, that for the
additional sum of $1100, the vessel should immediately proceed from Dau-
phin Island for the Bayou St. John, near the city of New Orleans, and there
deliver the said cargo to Mr. Miller, his agents or assigns. The schooner
was soon afterwards captured by the libellants, detained in the Bay of St.
Lewis, and subsequently brought to Petit Coquille. After his arrival at
New Orleans, and before knowledge of the capture, Mr. Miller wrote the
following letter to Mr. Bassett :

¢“New Orleans, 15th of October 1814,
¢ Dear Sir: Tarrived here on the 15th in the morning ; after twelve days’
suffering, and found all my family as well as could be expected from the
situation of this place and Pensacola. I have thought proper to remain,
g8 *without doing anything, until I hear of your arrival, and news from
] you. I would advise, by all means, to fetch the vessel and cargo to
Mobile point, if no farther, if possible. I believe it can be done, without
much or no danger. I believe also, it is practicable to procure a permission
from the English commander to come to New Orleans, with the schooner,
provided you promise to return with provisions that they stand iu need of.
Try every means in your power to effect the arrival here of yourself and
schooner. Should you get the schooner here, I shall meet a ready sale for
the crockery-ware, and the schooner a ready dispatch. DBlankets sell ready
at nine dollars per pair. Try and make arrangements with Delgado to
fetch the schooner here, as it is certainly greatly to his advantage as well as
ours. I depend upon your known activity, and remain your friend. In
haste, the vessel is about to sail. (Signed) Jon~x F. MiLLER.
«“P. 8. All those pirates are destroyed at Barataria. Tobacco, best quality,
six cents, dull. (Signed) MiLLER.
“I had not time to write to Delgado, but will, next opportunity. Should
you not have consigned the schooner and cargo to any person, you may
place any confidence in Mr. Joseph Moreiga, as I know him well.”

Mr. Miller asserts, that he brought a considerable sum of money, in dollars
and doubloons, from Jamaica, of which he took $4500, when he left the
schooner, in the boat, for New Orleans, and the residue, amounting to about
- $1800 or $1900, which was stored away in several crates of *goeds,

*89] he afterwards contrived to obtain from the schooner, in the night-
time, while she lay at Petit Coquille. All the letters brought in the
schooner from Jamaica were taken by Mr. Miller, and all the documents
respecting the cargo came from his hands, during his several examinations
in court.

Such is the general outline of the case, as to the question of proprietary
interest in the goods claimed in behalf of Mr. Green. An examination of
some other minute, though important particulars, will properly arise in the
subsequent discussion of this question.

The first thing that strikes us, on the slightest survey of this cause, is
the total absence of all documentary proof to establish the claim of Mr.
Green. The shipment was made in the enemy’s country, in the name of an
enemy, and ultimately destined for sale at Mobile or New Orleans, if the
parties should be able to accomplish the voyage. The property was clothed
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with a Spanish character, as Mr. Miller asserts, to protect it from British
and Spanish capture. It is certainly the duty of neutrals, to put on board of
their ships sufficient papers to show the real character of the property, and
if their conduct be fair and honest, there can rarely occur an occasion to use
disguise or false documents. At all events, when false or colorable docu-
ments are used, the necessity or reasonableness of the excuse ought to be
very clear and unequivocal, to induce a court of prize to rest satisfied with
it. To say the least of it, the excuse is not, in this case, satisfactory ; for
the disguise is as strongly pointed to elude American, as *British or o0
Spanish capture. It is not pretended, that any genuine papers were |
put on board, or are now in existence, which would explain the circum-
stances ; for Mr. Miller himself, in an answer to an interrogatory on this
point, says, he had from Mr. Green no written instructions, nor did he enter
into a written contract with Mr. Green, respecting the goods to be purchased
at Jamaica ; that Mr. Green would have given written instructions, but he,
Mr. Miller, objected to it, as in case of capture, it would have been insecure.
He adds, that there are no letters or papers at Carthagena that can throw
any light on the subject, and that not having received any, he was unwilling
to leave any.

In the next place, there is not, with the exception of Mr. Miller’s, the
slightest testimony from the ship’s crew, that the property belonged to Mr.
Green. The master and mate of the schooner, and Mr. Bassett also, the
agent of Mr. Miller, expressly state, that they always believed Mr. Miller to
be the real owner, and that he never named any other person to them as the
owner, though he sometimes alluded darkly to a possible ownership in others.
It is a general rule of the prize law, not to admit claims which stand in
entire opposition to the ship’s papers, and to the preparatory examinations,
where the voyages have originated after the war. The rule is founded upon
this simple reason, that it would open a door to fraud in an incalculable
extent, if persons were not required to describe their property with perfect
fairness. The rule, however, is not inflexible ; it yields to cases of necessity,
or where, *by the course of the trade, simulated papers become indis-
pensable, as in a trade licensed by the state with the public enemy. [P
It may be said, that the rule cannot be applied in the present case, because
Mr. Miller is to be deemed one of the ship’s crew, although he bad, some
time before the capture, left the vessel, and was, at the time of capture, at
New Orleans ; and that his examinations (for he was examined several
times) established the interest of Mr. Green, and so the claim is consistent
with what ought to have been the evidence in praparatorio. Assuming
this argument to be correct, on which we give no opinion, the circumstances
of this case call for the most plenary explanations, to dissipate the doubts
which ecannot fail to be awakened.

These explanations come altogether from Mr. Miller, and are unsupported
by any corrobative documents, or facts asserted upon independent testimony.
All that the other principal witnesses have testified to, which bears directly
on the cause, consists of declarations or confessions, or acts of Mr. Miller,
after his return to New Orleans. Mr. Miller himself certainly stands in a
predicament which does not lend additional credit to his assertions. Ile was
the projector of the voyage, and the conductor of all its operations. He
chartered the vessel in his own name ; and if he was acting for Mr. Green,
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and not for himself, what motive could there be for him to conceal his agency
from Messrs. O’'Hara & Offley, or from Captain Delgado? The voyage
itself was illegal in an American citizen. The charter-party *stipula-
ted for a return-cargo to Jamaica, which was to be furnished by Mr.
Miller, and he does not pretend that this cargo was to have been shipped on
Mr. Green’s account. It must have been a traffic on his own account, or
a joint concern with Messrs. O’Hara & Offley ; and in either view, was a
surrender of all the obligations which he owed to his country. These con-
siderations cannot certainly increase our confidence in the integrity of the
conduct of Mr. Miller.

On examining his testimony, there are many circumstances which cannot

fail to create unfavorable doubts. The test-affidavit itself is couched in

very equivocal langnage. Mr. Miller there asserts, that at the time of the
purchase, he expected to have an interest in the goods, but that, on his
arrival at New Orleans, the attorney in fact of the claimants refused to allow
any such interest,and the deponent was obliged to give up the same. What
authority could Mr. Lewis, the attorney here alluded to, have, to intermeddle
with Mr. Miller’s interest in the shipment? IIe was not the consignee of
the property, nor was he confidentially acquainted with any agreement or
instructions of Mr. Green relative to the voyage. It is scarcely credible,
that the real consignee of the goods, having an interest in them, should,
under such circumstances, yield it up to a mere intruder. In his examination
in chief, Mr. Miller states, that it was his original intention to have invested
his own funds, as well as Mr. Green’s, at Jamaica ; but he was induced to
abandon it, by reports that the DBritish intended to occupy Pensacola
5931 *and Mobile Point ; and he explaing his interest in the shipment, to

“1 have been only a right to one-third of the profits, in lieu of commis-
sions.

This representation is not consistent with the language held by Mr. Mil-
ler on other occasions. After the capture, Mr. Miller stated to Captain
Delgado, that “he had got himself into a difficulty, in consequence of his
(Delgado’s) coming here ; that the greater part of the funds invested in the
goods belonged to Mr. Green ; that he (Miller) was acting for others, and
that he feared he should get himself into diflicuity.” Upon an inquiry from
the same person, during the voyage from Kingston, whether he was the
owner, Mr. Miller answered, “that he did not know—that he had funds
from Carthagena.” On another occasion, Mr. Miller gave another witness
(Mr. Mcllvaine) to understand, that the cargo was purchased on his (Mil-
ler’s) and Green’s account.” And in a conversation with a Mr. West, who
was the confidential agent of Messrs. O’Hara and Offley, and received a let-
ter by the schooner, advising him of the voyage, he left the impression on
Mr. West’s mind, that the cargo was his own. The language, too, that
Miller held with Mr. Heins (the mate of the schooner), after the capture, is
very significant, Ile said, “it was a hard case, that he should lose his prop-
erty in that way ; that it was the earnings of many years.”

There are some other discrepancies in the declarations of Mr. Miller,
which are not easily to be accounted for. Mr. Miller, in his examination,
o4 states, .that Mr. Green authorized him to invest in goods, *the money

1" belonging to him ; and that after he chartered the schooner, it was
his intention to lay out Mr. Green’s funds, as well as his own, in the pur-
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chase of goods ; but that subsequent events induced him not to lay out his
own funds, and that he laid out for Mr. Green about $6000 only. In his
conversation with Mr. Lewis, he stated, that there was an arrangement
between Mr. Green and himself ; that if he thought proper, upon his arrival
at Jamaica, he might invest in goods, the whole of the $11,686, and more
(for which he was authorized to draw on Mr. Green, if necessary), on the
joint account of himself and Mr. Green ; that after his arrival at Jamaica,
he thought he would enter into this speculation ; and thereupon, he drew
upon Mr. Green for $2500 ; and that after ‘he draft was made, he discovered
that he had not any right to make this disposition of the funds of the stock-
holders in the Hornet, and accordingly, he laid out $6000 of Mr. Green’s
money, supposing he ought to have an interest in it himself, as a compensa-
tion for his trouble.

In determining the real character of this whole transaction, it becomes
material to ascertain the true value of the cargo shipped by Mr. Miller. He
asserts it to be about $6000 ; but no original invoice, nor other genuine
paper, is produced, to prove its cost at J amaica. According to Mr. Bassett,
it was worth about $7000 or $8000; and Captain Delgado says, that while
lading it, Mr. Miller told him it would amount to about $8000 or $10,000.
If the cargo cost but $6000, it may be asked, what became of the residue of
the money in the *hands of Mr. Miller ? According to his own account, ...
he received for the sales of the Hornet $11,636 ; from OQ'Hara & [E

Offley, $900; and he drew a bill on Mr. Green, in part payment of the
goods, for $2500, making, in the whole, the aggregate sum of $14,000.

There remained, therefore, after the purchase of the goods, in the hands of
Mr. Miller, about $8000. What has become of this fund, belonging to him-
self and the stockholders in the Hornet? Here, as indeed in every other
material part of the cause, the explanation comes exclusively from Mr. Mil-
ler, He says, that when he left the schooner in St. Bernard’s Bay, he took
away with him in the boat the sum of $4500 ; and that while the schooner
lay at Petit Coquille, he took away from some crates on board of the
schooner, in which it was concealed, the further sum of $1800 or $1900. Tt
is true, that Captain Delgado says, that when Miller left the schooner, he
took away with him a bag, which, he supposes, contained dollars, but he does
not pretend even to guess at the amount ; and it is remarkable, that none of
the passengers are interrogated on this subject. But the statement in rela-
tion to the $1800 or $1900 is wholly incredible. The mate flatly denies that
it could have been taken out of the erates in the manner which Miller
asserts ; and Mr. Bassett manifestly considers it almost impossible. What
adds to the incredibility of the statement is, that when Mr. Miller left the
schooner, he never informed Mr. Bassett, that there was any money con-
cealed in any of the crates, although he expressly constituted him his agent
to dispose of the cargo, without any reserve.

If the funds were brought to New Orleans in money, as Mr. Miller 96
pretends, nothing could have been more easy of proof, than the fact, [
considering that a large proportion of it belonged to the other stockholders
_ in the Hornet. By the very terms of his receipt, he was bound to pay over
to them their respective proportions, on his arrival at New Orleans. Has
he done so? There is not the slightest proof to this effect in the case ; on
the contrary, several of the stockholders, or their agents, have been examined,
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and not one of them admits his proportion to have been paid. Indeed,
Mr. Miller himself admits, that he has never paid any ; and gives this extra-
ordinary excuse, that he had orders from Mr. Green not to pay over the
money, until three months after his arrival at New Orleans. This excuse is
entirely at variance with the receipt given by Mr. Miller, and is as little
reconcilable with the letter of Mr. Green to his nephew, respecting his own
remittance. It may be added, that the statement itself has very little
intrinsic probability to support it.

It is, therefore, no harshness to declare, that the declarations of Mr.
Miller, that he brought home so very considerable a sum, are not, of them-
gelves, entitled to much credit, and, under the circumstances, cannot be
received as satisfactory evidence of the fact by this court ; and if so, then
every suspicion that the whole funds were invested in the cargo is greatly
inflamed, and every doubt of the good faith of the present claim materially
strengthened.

There are many other circumstances in the case, which tend to a discredit
#q-1 Of the claim ; but it would *occupy too much time to discuss them

minutely. One circumstance, however, deserves particular notice.
It is the letter of Mr. Miller, written to Mr. Bassett, after his arrival at New
Orleans, which may almost be said to carry, in every line of it, the language
and feelings of an owner of the goods. And it adds no inconsiderable force
to these observations, that the only documents on board, pointing to Mr.
Green, are inconsistent with the supposition that the goods were purchased
on his account ; and the only doubtful expression in them may well be satis-
fied, as referring to money to he obtained by Mr. Miller, from a Mr. Hardy,
of Jamaica, who was indebted to Mr. Green..

Considering, then, that the present claim rests altogether upon the testi-
mony of Mr. Miller, given by him, after he well knew the formand pressure
of the cause, and liable, as it must be, to the strongest doubts, both from
the predicament in which he stands, and the circumstances which have been
already stated, the court cannot admit, that it is supported by any reason-
able evidence. It is not material, in our view, whether the property belonged
wholly to Mr. Miller, or to him jointly with Green, or was purchased with
the funds of the stoekholders of the Hornet, on his own account, as an un-
authorized speculation, or on joint account, with their authority ; for in
either case, it is liable to the same judgment. It is a settled rule of this
court, that if a party will attempt to impose upon the court, by knowingly
or fraudulently claiming as his own, property belonging in part to others,
he shall not be entitled to a restitution of that portion which he may ulti-
*9g] m?}tel.y establish *as his own. This rule is founded in the purest

principles of morality and justice, and would bear upon the claim of
Mr. Green, supposing his domicil, as a neutral, were ever so clearly estab-
lished.

In respect to the domicil of Mr. Green, there is certainly much reason to
doubt, if it would be sufficient to protect him, even if he could show him-
self, at the time of the capture, a citizen of Carthagena. For, if, upon his
return to New Orleans, after the war, he acquired a domicil there (of which,
the circumstances of his becoming the owner of a privateer in that port,
affords a strong presumption), he became a redintegrated American citizen,
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and he could not, by an emigration afterwards, flagrante bello, acquire a
neutral character, so as to separate himself from that of his native country.

The counsel for the claimant, aware of the pressure of his case upon the
present evidence, has prayed to be admitted to make further proof, which
he states to be now in his possession. If this cause turned upon the question
of domicil, the court would feel little hesitation in admitting it. But con-
sidering the manner in which the cause was conducted in the court below,
and that the claimant there had the benefit of further proof, and that it
appears to us, that upon the question of proprietary interest, the cause now
admits of no fair and reasonable explanation, consistent with an exclusive
interest in Mr. Green, we do not feel at liberty to make an order for further
proof. 'We are not satisfied, that it would be a safe or convenient rule,
unless, under very special circumstances, to allow parties who have had the
benefit *of plenary proof in the court below, to have an order for
further proof in this court, upon the sarme points. Much less should
we incline to allow it in a case of pregnant suspicion, where the evidence
must come from sources tainted with so many unwholesome personal inter-
ests, and so many infusions of doubtful credit. The claim of Mr. Green
must, therefore, be rejected, and the goods be condemned as good and law-
ful prize.

It has been urged, that there is no evidence upon the record, that the
captors were duly commissioned, and that further proof ought to be required
on this point. This, however, is a question which the claimant has no right
to litigate. He has no legal standing before the court, to assert the rights
of the United States. If the capture was without a commission, the con-
demnation must be to the United States, generally ; if with a commission,
as a national vessel, it must still be to the United States, but the proceeds
are to be distributed by the court among the captors, according to law. It
will be time enough to require the commission to be produced, when the
proceeds are to be distributed by the court, if the United States shall then
insist upon any exclusive claim.

*99

Decree affirmed, with costs. ()

(a) Vide ArPENDIX, note 1.

! For a further decision on the distribution of the proceeds, see 10 Wheat., 306.
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*BrvERLY v. BROOKE.
Hirer of slawes.

Where the owner of certain slaves, and also part-owner of a vessel, hired the slaves to the master
of the vessel, to proceed as mariners on board, on a voyage, at the usual wages, and without
any special contract of hiring; Aeld, that the master, having acted with good faith, was not
responsible for the escape of the slaves, in a foreign port, which was one of the contingent
termini of the voyage, and consequently, within the hazards to which the owner knew his prop-
erty might be exposed ; although it was doubtful, whether the masterghad strictly pursued his
orders, in going to such port.!

Ezrror to the Circuit Court for the district of Columbia. This suit was
instituted by the plaintiff, in the circuit court for the county of Alexandria,
to recover the value of three slaves, hired by the plaintiff to the defendant,
for a voyage to some part of Europe, in the brig Sophila, of which the
defendant was master, which slaves escaped from the vessel, and were lost
to the owner, The claim was founded on the allegation, that the master
pursued a different voyage from that for which the slaves were hired, and
that to this cause was to be ascribed the loss that had been sustained.

February 11th. The cause was argued by Swann, for the plaintiff, and
by Zaylor, for the defendant. The latter cited Pothier on Obligations, part
1, c. 2, art. 3, *to show that the party was only responsible for the
ordinary results of his fault, unaccompanied with fraud,(e) and con-
tended, that the loss of the slaves was not a necessary consequence of the
ship-master’s supposed misconduct, but was remote and unforeseen.

February 19th, 1817. MarsuarL, Ch. J., delivered the opinion of the
court.—The declaration in this cause states, that the defendant “ was master
of the brig Sophila, then in the county of Alexandria,and bound on a voyage
from thence to Savannah, in the state of Georgia, and from Savannah to
New York, in the state of New York, and from thence to such other place
or places, as he, the said defendant, might be directed to go to by the owners
of the said brig,” of whom the plaintiff was one. That believing and expecting
the defendant would pursue the orders he should receive, as was his duty, he
hired to him, for the voyage, the slaves in the declaration mentioned. It
appeared in evidence, that these slaves were received on board the vessel, as
mariners, on the usual wages, and without any special contract.

*102] *Qn the 23d of May 1809, after the Sophila had sailed from Alex-

andria to Savannah, a letter of instructions was addressed to the
master, which contains the following directions: “I hope this will find you
arrived at Savannah, and ready to proceed on your voyage to Amsterdam,
where you are to proceed with all dispatch; and when you arrive off the
Texel, should you not have received information, either from Messrs. Willinks,

(@) So also, the Napoleon Code, liv. 8, tit. 8, Des Contrats et Obligations Convention-
nelles.  “‘Le debiteur n'est tenu que des dommages et intérets qui ont ét6 prévus ou
- qu'os a pu prévoir lors du contrat, lorsque ce n'est point par son dol que I'obligation
n'est point exécutée.” Art. 1150. ¢ Dans le cas méme ofl l'inexécution de la conven-
tion résulte du dol du débiteur, les dommages et intérets ne doivent comprendre, &
I'égard de la perte éprouvée par le creancier et du gain dont ila 6té privé, que ce qui est
une suite immédiate et directe de I'inexecution de la convention,” Art. 1151.

! See The Constitution, Gilp. 579, 585 ; Millon ». Salisbury, 13 Johns. 211.
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or from some source that you can depend upon, that you can enter Iolland
with safety, you are to proceed to Tonningen, and from thence communicate
with Messrs. Willinks, and follow their instructions. If they say, they can-
not get you admitted to the continent, or can do nothing for you, you are
then at liberty to take upon yourself the disposal of the cargo, in any way
that may be practicable, and the investment of the proceeds in any German
goods that may answer our market. Should no opportunity offer for a sale
at Tonningen, or on the coast of Holland, or Denmark, or in the Baltic, you
must then, as a last resort, proceed to Liverpool,” &e.

On the 6th of July 1809, a letter, containing additional instructions, was
written, of which the following is an extract: “Nothing decisive has yet
occurred, whereby to judge of the ultimate result of the pending negotiations
between this country and the powers of the continent. But hoping, by the
time you arrive in the British channel, all difficulties will be settled between
us and the continent, your owners are still desirous, and direct, that you
may prosecute your voyage, as before directed, for *Amsterdam.
They are, however, desirous, that before you attempt to enter the
Texel, you inform yourself whether the port be blockaded, and whether
there be any danger of confiscation, after entering. And should you not be
able to get satisfactory information on these heads, at sea, or going up the
British channel, you will proceed, as before directed, for Tonningen, and
from thence communicate with Messrs. Willinks, of Amsterdam, and Messrs.
Parish & Co., Hamburg, and abide by their instructions. Should it so turn
out that you cannot, with safety, proceed to Amsterdam, and that you can
get admittance at Tonningen or Hamburg, you will deliver your cargo at
either place to Messrs. Parish & Co., as they may instruct you,” &e. «“If
no admittance can be had either at Amsterdam, Hamburg or Tonningen,
you arc then at liberty to do the best you can with the cargo, as before
directed.” .

Under these instructions, the Sophila proceeded on her voyage, until
visited by one of the squadron which blockaded Amsterdam. Information
was there received, showing the danger, from the local government, of
entering the Texel, and also, that Hamburg and Bremen were shut, and
that Tonningen had been shut and opened to American vessels several times,
The Sophila continued to ply off and on the mouth of the Texel, for four
or five days, with her signals displayed, when the master concluded to run
into the Texel, the blockade of which, it would seem, was not then intended
to exclude neutral commerce. In executing this design, he was met by the
schooner Enterprise, an American man *of war, beating out abreast [*104
the first buoy of the Hacks. The commander of the schooner sent
his boat to the Sophila, with the request that her master would come on
board the Enterprise. The defendant went on board, and continued there
near two hours. On his return, the commander of the Enterprise sent on
board the Sophila, a Captain Swaine, master of an American vessel which
had been captured by a Danish cruiser on a voyage to St. Petersburg, and
condemned. Captain Swaine gave to Captain Brooke, the defendant, a
written statement, containing all the information he possessed respecting
the dangers of those seas. IHe stated, that his vessel was captured on the
4th, and condemned on the 19th of June. That on the 20th, himself and
his men were turned on shore, without assigning to them any cause of cap-

2 WHEAT.—4 49

[*103




104 | SUPREME COURT _ [Feb’y
Beverley v. Brooke.

ture or condemnation, and without making any provision for them. His
men were compelled to go on board Danish privateers to avoid starving.
He remained himself at Alborg, until the 17th of July, when he travelled
by land to Amsterdam, and passed within four miles of Tonningen. The
information of Captain Swaine showed that the seas, about the mouths of
the Kider, the Elbe and the Weser, swarmed with Danish privateers, who
respected no flag, and brought in every American vessel they could capture.
On the 28th of July, he passed through Hamburg, and waited on ths Ameri-
can consul for a passport, where he was informed by the chancellor, that
there were several American vessels at Tonningen petitioning for liberty to
*105] land their cargoes, which they could *not obtain, nor was any atten-

tion paid to their petitions. He received the same information, after-
wards, at Amsterdam. By the consulate at Hamburg, he was also informed,
that there had been, a few days before, some American vessels at Cux-
haven, which had been ordered by the consul to leave that place immediately.
After receiving this information, the Sophila proceeded to Liverpool, where
the slaves of the plaintiff escaped, and have been totally lost.

Upon this testimony, the counsel for the plaintiff prayed the court to
instruct the jury, that if they believed the evidence, the plaintiff was enti-
tled to recover of the defendant the value of the slaves in the declaration
mentioned. The court refused to give this instruction, to which refusal the
plaintiff excepted. A verdiet was found for the defendant, and a judg-
ment rendered thereon by the court, which judgment is now before this
court on writ of error.

The plaintiff in error contends, that the circuit court ought to have given
the instruction prayed for, because : 1st. The defendant has violated the
instructions by which he was bound. 2d. Any violation of those instruc-
tions subjects him to every loss sustained in consequence thereof.

1. Captain Brooke is supposed to have violated his orders, in not pro-
ceeding to Tonningen, and waiting there for the directions of Messrs. Wil-
links. In considering the instructions given by the owners of the Sophila,
there are extrinsic circumstances, which ought not to be entirely overlooked.
#1061 The state of the whole commercial world was without *example ;

* the then Emperor of France exercised the most absolute despotism
over nearly the whole continent of Europe, and at his capricious will, de-
stroyed the commerce and seized the property of neutrals, in the ports of
those who were compelled to submit to his influence. Under such circam-
stances, it is reasonable to suppose, that, in commercial expeditions planned
from so distant a place as the United States, some confidence is placed in
the master of the voyage, and that much must be left to his discretion.
Although this consideration will not excuse a disobedience of orders, it is
entitled to weight, in expounding orders not entirely decisive. The primary
object of the owners was, obviously, that the Sophila should go to Amster-
dam. Yet this primary object was to be relinquished, if not to be attained
with safety ; and of this, the master was the judge.

But the orders are said to direct the master absolutely to proceed to
Tonningen, should he decline entering the Texel.. In the first letter of the
23d of May, this direction does appear to be positive, but it also appears to
have been given, in the expectation that the voyage from the mouth of the
‘Texel to Tonningen might be prosecuted without imminent danger, and with
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the probability of entering some port on the continent.. Of this probability
the Messrs. Willinks were to judge, should it be in the power of Captain
Brooke to consult them. - The first paragraph of the letter of the 6th of
July repeats the order to proceed to Tonningen, *should it be unsafe [y 07
to enter the Texel, and there ¢ to communicate with Messrs. Willinks, *
of Amsterdam, and Messrs. Parish & Co., of Hamburg, and to follow their
instructions.,” The letter then directs the conduct of the master, should he
be enabled to get admittance into Tonningen or Hamburg, and proceeds to
say, “ If no admittance can be had, either at Amsterdam, Tonningen or
Hamburg, you are then at liberty to do the best you can with the cargo as
before directed.” It is on this last clause in the letter, that the difficulty
arises.

The plaintiff contends, that the master had no right to determine, at the
mouth of the Texel, the practicability of getting into Tonningen or Ham-
burg, but was bound to proceed for the former place, and when there, to
govern himself by the directions of Messrs. Willinks, or of Messrs. Parish
& Co. If this be not the true construction of the letter, he then contends,
that the intelligence received off the mouth of the Texel did not excuse the
master for sailing from that place for Liverpool.

As the first paragraph of that letter contains an unconditional order to

proceed to Tonningen, should it be unsafe to go to Amsterdam, it is prob-
able, that the owners might found their subsequent orders on the state of
things which might be found to exist, when the vessel should arrive at Ton-
ningen, and on the expectation that the voyage would be prosecuted to that
place. DBut this expectation is not so clearly expressed, as to be free from
doubt ; the writer does not say, “if, on arriving at Tonningen, *no (%108
admittance can be had,” &ec.; but, “if no admittance can be had,” *
&c. These expressions might well be understood to apply to the fact,
although it should be communicated, before arriving at the place, and to
dispense with the necessity of a useless voyage to Tonningen. There is the
more reason for coming to this conclusion, from the consideration, that the
vessel could not arrive at a place, admittance into which was forbidden.
Whether this be the true construction of the letter or not, the phraseology
1s deemed too ambiguous, to subject the master to remote damages, not
certainly produced by his omitting to proceed to Tonningen, if, in omit-
ting so to do, he acted with good faith and a sincere desire to obey his
orders.

This brings us to the informaticn under which he acted. That informa-
tion was, that Hamburg was shut ; that Tonningen had been occasionally
shut, and occasionally opened, to American vessels ; that, at the time, the
cargoes of those which had been admitted, were not allowed to be sold ; and
that the voyage to Tonningen would be attended with very serious hazards,
which were probably not contemplated by his owners, when they gave their
Instructions. If, in such a state of things, the master should be thought to
have misconstrued his instructions, and should be deemed responsible for
exercising his own discretion, the action, founded on such misconstruction,
would certainly be a harsh one. The court will not decide this question,
because its decision is rendered unnecessary by the view taken of the second
point,
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*2. Admitting that the true construction of his orders required the
master to proceed to Tonningen, on finding it unsafe to go to Amster-
dam, is he liable in this action? The court thinks he is not. No special
contract is proved, and the slaves of the plaintiff were put on board the
vessel, genexally, as seamen, The court is not satisfied, that the danger
of thelr escaping might not be as great on the continent as in England.
But at any rate, leerpool was one of the contlngent terming of the voyage,
and was, consequently, within the hazards to which the plaintiff knew
his property might be exposed. The danger of losing them, should the
Sophila proceed to Liverpool, did not deter him from placing the slaves on
board the vessel, nor from directing the master to go to Liverpool, or from
giving full discretion respecting his port, in an event which was far from
being improbable. There is no error, and the judgment is to be affirmed,
with costs.

Judgment affirmed.(«)

() Tt will be perceived, that the above case was determined upon the ground, that,
whether the master misconstrued his orders or not, no special contract of hiring being
proved, and the slaves, being put on board, generally, as mariners, having escaped at a
port which was one of the contingent termini of the voyage, and was, consequently,
within the hazards to which the owner knew his property might be exposed, was not
liable for the loss. In general, as to his obligations to the ship-owner, the master
being a letter to hire of his care and attention, conductor operis faciendi, and the con-
tract being reciprocally beneficial to both parties, nothing more is required of him than
#1107 Ordinary diligence; and he is only responsible *for ordinary neglect. DBut this
“~74 must be understood, with the exception of his responsibility as a common car-
rier, and also that he is responsible like any other conductor operis, or even a manda-
tory, for a degree of skill in his profession, adequate to the performance of what he
undertakes: Imperitia culpe adnumeratur. Straccha, de Nauus, part 8, No. 32;
Casaregis, Disc. 23, No. 65 ; Disc. 122, Nos. 1. and 12; Emerigon, tom. 1, p. 373.
These principles have been recognised by the tribunals of our own country. In the
case of Purviance v. Angus, the high court of errors and appeals of Pennsylvania said,
It is a wrong position, that a master of a ship is not answerable for an error in judg-
ment, but only for the fault of the heart, in civil matters. Reasonable care, attention,
prudence and fidelity are expected from the master of a ship, and if any misfortune or
mischief ensues from the want of them, either in himself or his mariners, he is respon-
sible in a civil action.” Per Chief Justice McKEAN, 1 Dall. 184. But it is difficult, if
not impossible, to lay down many general rules to enforce the performance of all the
duties of the master. Targa sarcastically remarks, that it is as difficult to detect the
misfeasance of ship-masters as that of physicians. Son questi errori, come quelli che
commettono bene spesso i medici, nel curare Ui povers infermi. Ch. 70. By the French
Code de Commerce, it is provided, that the responsibility of the master shall not be
discharged, but by proof of the intervention of the vis major or irresistible force. La
responsabilité du capitaine ne cesse pas que par la prewve & obstacles de force majeure.
Liv. 2, tit. 4, Du Capitaine, art. 280. This provision, may, at first sight, appear to
extend unduly the responsibility of ship-masters, which (except in their capacity of
common carriers) ought not to be enlarged beyond that of other persons who under-
take, for a reward, to perform any work. Its insertion in the code was objected to,
upon this ground, by the tribunal of commerce of Paimpol, who remarked, that no ship-
master would be found willing to incur a responsibility so tremendous as that which a
rigorous application of the literal expressions of the law might incur. That many acci-
dents happen in navigation, which no human skill can avert, but which are not to be con-
sidered as the effects of the vis major, and many misfortunes which are not to be attri-
buted to the want of knowledge, the negligence or the fault of the master. The tribu-
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*McCouvL ». LEkamp’'s Administratrix.

Revival.— Abatement.— Book-entries.

A. L. brought an action of essumpsit in the circuit court, and after issue joined, the plaintiff died
and the suit was revived by scire facias in the name of his administratrix ; while the suit was
still depending, the administratrix intermarried with F. A., which marriage was pleaded puis
darrein continuance : Held, that the scire facias was thereupon abated, and a new scire facias
might be issued to revive the original suit, in the name of F. A. and wife, as the personal repre-
sentative of A. L., in order to enable Ler to prosecute the suit, until a final judgment under the
judiciary act of 1789, § 81.

Where a witness, a clerk to the plaintiff, swore that the several articles of merchandise contained
in the account annexed to his deposition, were sold to the defendant by the plaintiff, and were
charged in the plaintiff’s day-book, by the deponent and another person who was dead, and that
the deponent delivered ; and further swore, that he had referred to the original entries in the
day-book : Aeld, that this was sufficient evidence to prove the sale and delivery of the goods.

Error to the Circuit Court for the district of Virginia. This cause was
argued by ZLee, for the plaintiff in error, and by Swann, for the defendant
in error.

*February 12th, 1817. Magrsuarr, Ch. J., delivered the opinion
of the court.—Albert Lekamp brought this suit in the circuit court
for the district of Virginia, for the recovery of money claimed to be due to
him from Neil McCoul, the defendant below. After issue joined, the
plaintiff died, and the suit was revived in the name of his administratrix.
‘While the suit was still depending, the administratrix intermarried with
Frederick L. E. Amelung, which marriage was pleaded puis darrein contin-
uance ; the scire facias was thereupon abated, and a new scire facias issued
to revive the original action, in the names of Amelung and wife, as the per-
sonal representatives of Albert Lekamp.

At a subsequent term, the cause was tried on the original issue, and a
verdict found for the plaintiff, on which the defendant prayed that the
judgment might be arrested, for the following reasons : ¢ Because he saith,
that after the plea pleaded, the original plaintiff, Albert Lekamp, departed
this life, and Sophia Lekamp, his administratrix, sued forth a scire facias to
revive the suit, on the 4th of July 1811 ; that while the suit stood revived
in her name, as administratrix, the said Sophia Lekamp intermarried with
Frederick L. E. Amelung, and on the 4th of December 1812, this defendant
having pleaded the intermarriage aforesaid, it was ordered, that the scire’
Jacias be abated ; whereupon, the said Frederick L. E. Amelung and Sophia,
his wife, as administratrix aforesaid, sued out a new scire facias to revive
the suit, and there being no new plea pleaded, nor any consent that the cause
should be revived in any *other manner than the law would direct, .
the jury was empanneled, and a verdict found as aforesaid ; and the b 13
said defendant saith, that the act of congress, in that case made and pro-

[*112

nal, therefore, proposed, as an amendment to the article, the addition of the following
words: ou par Veffet des accidens qui tiennent aw hasard et & Uimprévoyance
inséparable de la navigation et dw chomage dans les ports. But this amendment
was rejected, upon the ground, that it would be dangerous to insert in the code a
general provision of this nature, which, though it might be required, in some cases,
would, in others, be perverted to the protection of fraud and negligence, and the
principle of which ought, therefore, be applied by judicial discretion, in every particu-
lar case, according to its own peculiar circumstances. Esprit du Code de Commerce,
par J. G. Locré, tom. 8, p. 101.
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vided, doth not warrant the revival of the suit in the name of the said Ame-
lung and wife, under the circumstances aforesaid.” These errors were
overruled, and a judgment rendered conforming to the verdict of the
ury.
’ Xt the trial of this cause, the plaintiff offered in evidence the deposition
of Zachariah Roberts, with the accounts thereunto annexed. The deponent
states, that he was clerk of Albert Lekamp, from the 10th day of January
1804, to the 9th day of June 1809. That the account B, annexed to his
deposition, is a just and true acccount-current taken from the books. That
on the 8th day of November 1805, Neil McCoul paid up the balance for
goods purchased previous to the 26th of April 1805, with the interest due
thereon as stated. He then recapitulates in his deposition, the several items
on the debit side of the account-current, which is composed of the sums
total of goods delivered on particular days, and “states most positively,
that the said items are taken from the account-current of the said Neil
MoCoul on the said Lekamp’s books, which books he kept and has had
reference thereto. That viewing and referring to the other paper-writing
annexed, marked also with the letter B, beginning with the words, ¢a state-
ment of merchandise sold and delivered to Neil McCoul,” he saith, that the
several articles of merchandise therein enumerated, specified, described,
*1147 and at large set forth and *charged and contained also in the before-
~ - mentioned account-current, marked B, were sold by said Albert
Lekamp, in his lifetime, and at the respective times at which they are
charged to the defendant, Neil McCoul, and were charged in the day-book
of the said Albert Lekamp, by the deponent and Mr. Vithake, who is now
deceased, and the deponent delivered them,” &c. The deposition then
proceeds to state, that the prices are correctly stated ; that all due credits,
so far as he knows, are given ; and that the balance is truly struck: and
‘adds, that the deponent, before giving in his deposition, had reference to
the original entries on the day-books of Lekamp, which entries were made
by Mr. Vithake himself.

The first account, marked B, is, as is stated in the deposition, the account-
current. The second account, also marked B, is a particular and detailed
enumeration of the articles sold and delivered, with their prices, and agrees
in amount with the account-current.

The counsel for the defendant moved the court not to allow the said
accounts to go in evidence to the jury, as not being copies of the original
entries in the day-books or original books of the plaintiff’s intestate ; but
the court was of opinion, that the account B, beginning with the words
‘“statement,” &c., was substantially stated by the witness to be a copy from
the day-books, or original books of entries, and that the same was sufficiently
proved to go in evidence to the jury, together with the said deposition.
The defendants excepted to this opinion.

*115] *Two errors are assigned in the proceedings of the court delow :

1st. Inreviving this suit, after the abatement of the first scire facias,
which error ought to have arrested the judgment. 2d. In permitting the
account marked B, to go in evidence to the jury.

The first error assigned is of some consequence, as the decision upon it
furnishes a rule of practice for all the circuit courts of the United States.
The argument for the plaintiff in error is.briefly this: At common law, all
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suits abate by the death or marriage of the plaintiff, if a feme sole ; and such
suit could not be prosecuted, in the name of the representative, or of the
hugband and wife, unless enabled so to do by statute. The act of congress
provides for the case of death, but not for the case of marriage; con-
sequently, the suit of a jfeme sole, who marries, abates as at common
law.

This argument, if applied to an orviginal suit instituted by a feme sole,
would certainly be conclusive : but this suit was not instituted by a feme sole.
It was instituted by Albert Lekamp, who died while it was depending. The
law says, “that where any suit shall be depending in any court of the United
States, and either of the parties shall die before final judgment, the executor
or administrator of such deceased party, who was plaintiff, petitioner or
defendant, in case the cause of action doth, by law, survive, shall have
full power to prosecute or defend any such suit or action until final judg-
ment.”

When, therefore, Albert Lekamp died, his administratrix, *since
the cause of action survived, had full power given her by the statute
to prosecute this suit until final judgment. The suit did not abate, but con-
tinued on the docket, as the suit of Albert Lekamp. It did not become the
suit of the administratrix, but remained the suit of the intestate, to be
prosecuted by his representative. The marriage of this representative
would abate her own suit, but could not abate the suit of her intestate.
That still remained on the docket, to be prosecuted by her, according to the:
letter of the law, as well as its spirit, “until final judgment.” If her mar-
riage abated her scire fucias, and the original suit still remained on the
docket, was still depending, then its state was the same as if a scire fucias
had never issued ; in which case, all will admit a scire facias ought to issue
n the name of husband and wife.

This court is unanimously of opinion, that as the original suit did not
abate, the scire facias in the name of the administratrix, while a feme sole,
constituted no bar to a scire facias in the name of the husband and wife,
after her marriage, to enable her still “to prosecute that suit, until a final
judgment.”

The question which grows out of the bill of exceptions is entirely a
question of construction. All admit, that in this action, the delivery of the
goods sold must be proved, and that the entries to which the witness may
refer must be the original entries made in the day-book. The doubt is,
whether, upon right construction, the deposition of Zachariah Roberts
amounts to this. Ile says, that the several articles of merchandise contained
in the account *annexed to his deposition, were sold to the defendant, %117
by Albert Lekamp, and were charged in the day-book, by the depon- L
ent and another person, who is dead, and that the deponent delivered them.
He further swears, that he had referred to the original entries in the day-
book. He could not swear more positively to the delivery of the goods than
he does ; but as it is clear, that he could not, even for a week, recollect each
article which is enumerated, he accounts for his recollection, by saying that
they were entered in the day-book partly by himself, and partly by another
clerk, who is dead, and that he has referred to this day-book. This is an
account taken from the original entries, made at the time of delivery, and
is, therefore, admissible. The account-current, though agreeing with the
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account taken from the day-book, appears not to have gone to the
jury.
Judgment affirmed. (@)

(@) Whatever might have been the doctrine of the civil or Roman law, on this sub-
ject, it is certain, that by the codes of the nations of the European continent, which are
founded on that law, the books of merchants and traders are, under certain regulations,
evidence against those with whom they deal. Thus, by the law of France, the books
of traders, regularly kept, may be admitted as evidence, in commercial matters, between
persons engaged in trade. Code de Commerce, liv. 1, tit. 2, Des Livres de Commerce,
art. 12. So also, the books of tradesmen make a semi-proof against all persons dealing
with them, the oath of the party being added to this imperfect evidence afforded by the
books. To which Pothier adds, that the tradesman must enjoy the reputation of pro-
bity ; that the books must be regularly kept; that the action must be commenced
within a year from the time the articles are delivered; that the amount be not too
*118] great; and that there is *nothing improbable in the demand arising from the

“*2 circumstances and wants of the debtor. Des Obligations, Nos. 719, 721.

By the common law of England, books of account, or shop-books, are not allowed,
of themselves, to be given in evidence for the owner ; but a clerk or servant, who made
the original entries, may have recourse to them to refresh his memory, as to other writ-
ten memoranda, made at the time of the transaction. So, if the clerk or servant, who
made the entries, be dead, the books may be admitted in evidence, to show the deliv-
ery of the articles, on producing proof of his handwriting. Bull. N. P. 282; Price o.
Torrington, 1 Salk. 285; s. c. 2 Ld. Raym. 873; Pitman o. Madox, 2 Salk. 690. But
if the clerk be living, though absent without the jurisdiction of the court, the entries
are inadmissible. Cooper ». Marsden, 1 Esp. 1.

In most of the United States, the English law on this subject is adhered to as the
rule of practice. But in others, it has been changed, either by usage and decisions of
the courts founded thereon, or by positive statutes.

Thus, it has been held, by the supreme court of New York (Mr. Justice Pratr dis-
senting), that where there are regular dealings between the plaintiff and defendant, and
it is proved, that the plaintiff keeps fair and honest books of account; that some of the
articles charged to the defendant have been delivered to him; and that the plaintiff
keeps no clerk, his books of account are, under these restrictions, and from the neces-
sity of the case, admissible evidence for the consideration of the jury. Vosburgh ».
Thayer, 12 Johns. 461.

In Pennsylvania, and in the eastern states generally, the plaintiff’s books of account,
together with his suppletory oath, proving the original entries, and the sale and deliv-
ery of the articles, are evidence to prove such sale and delivery. Poulteney v. Ross,
1 Dall. 238 Sterett v. Bull, 1 Binn. 234; Cogswell ». Dolliver, 2 Mass. 217; Prime o.
Smith, 4 Id. 455.

56




1817] OF THE UNITED STATES. *119

*UNITED STATES 9. SHELDON.

Contraband.

Under the act of the 6th July 1812, ¢ to prohibit American vessels from proceeding to or trading
with the enemies of the United States, and for other purposes,” Zeld, that living fat oxen, &c.,
are articles of provision and munitions of war, within the true intent and meaning of the act.

Also held, that driving living fat oxen, &c., on foot, is not a transportation thereof, within the
true intent and meaning of the same act.

February 12th, 1817. Tuis cause was argued by the Atforney- General,
for the United States, and by Hopkinson, for the defendant.

February 26th. WasnineTow, Justice, delivered the opinion of the
court.—The defendant, George Sheldon, was indicted in the Circuit Court
for the district of Vermont, for transporting, overland, in November 1813,
a certain number of fat oxen, cows, steers and heifers, from a place in the
United States to the province of Lower Canada. A special verdict was
found, which submitted to the court the questions, whether, living fat oxen,
cows, steers and heifers, are articles of provision and munitions of war ?
and whether driving living fat oxen, cows, steers and heifers, on foot, is a
transportation thereof, within the true intent and meaning of the act of con-
gress then in force ? The judges being opposed in opinion upon both these
questions, the cause comes before this court upon a certificate of such disa-
greement.

*This indictment was founded on the act of the 6th of July 1812 ; 120
the 2d section of which declares, “that if any citizen of the United '
States, or person inhabiting the same, shall transport, or attempt to trans-
port, overland or otherwise, in any wagon, cart, sleigh, boat or otherwise,
naval or military stores, arms or munitions of war, or any articles of pro-
vision, from the United States to Canada, &c., the wagon, cart, sleigh, boat,
or the thing by which the said articles are transported, or attempted to be
transported, together with the articles themselves, shall be forfeited ; and
the person aiding, or privy to the same, shall forfeit to the United States a
sum equal in value to the wagon, &c., or thing by which the said articles
were transported, and shall moreover be considered as guilty of a misde-
meanor, and liable to fine and imprisonment.”

In answer to the first question submitted to this court, we are unani-
mously of opinion, that living fat oxen, &e., are articles of provision and mu-
nitions of war, within the true intent and meaning of the above-recited act.

The second question is attended with much more difficulty : Is the driv-
ing of living fat oxen, &c., a transportation of them, within the true intent
and meaning of the law ? There is no doubt, but that the word transport,
correctly interpreted, as well as in its ordinary acceptation, means to carry,
to convey ; and in this sense, it seems to a majority of the court, the legisla-
ture intended to use it. The offence is made to consist in transporting in
any wagon, cart, sleigh, boat, or *otherwise, the prohibited articles.
Had the words “or otherwise” been omitted, it would scarcely admit
of a doubt, that unless the prohibited articles had been conveyed on some
one of the enumerated vehicles, no offence would have been committed, within
the words or the meaning of the law. 'What then isthe correct interpretation
of these expressions, taken in connection with the other parts of the section ?
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To transport an article in a wagon, or otherwise, would seem necessarily to
mean to carry or convey it in that or in some other vehicle, by whatever
name it might be distinguished. If these words are construed to mean, a
removal of the article from one place to another, otherwise than in a vehi-
cle, it might well admit of a doubt, whether a removal in a vehicle, other
than one of those which are enumerated, would be a case within the law.
But so far from this matter being left a doubt by the law, we find, that
when the punishment by way of forfeiture is prescribed, the words “ or
otherwise” are very plainly construed to mean the thing by which the arti-
cles are transported ; thus distinguishing between the thing which transports,
and the thing which is transported.

It may be admitted, that the mischief is the same, whether the enemy be
supplied with provisions in the one way or the other; but this affords no
good reason for construing a penal law by equity, so as to extend it to cases
not within the correct and ordinary meaning of the expressions of the law,
particularly, when it is confirmed by the interpretation which the legislature
*129] has given to the same expressions in the *samelaw. If it were impos-

sible, to satisfy the words ¢ or otherwise,” except in the way con-
tended for on the part of the United States, there would be some reason for
giving that interpretation to them. But it has been shown, that this is not
the case.

It was contended by the attorney-general, that these questions were in
effect settled in the case of the United States v. Barber, 9 Cr. 243. But
this is clearly a mistake. The only question in that case which was referred
to this court, was, ¢ whether fat cattle are provisions or munitions of war ?”
The decision of this court was in the affirmative. But whether the fat cat-
tle were dead or alive, and if the latter was to be intended, whether they
were driven or transported in some vehicle, did not appear, and of course,
the law arising out of that state of facts was not, and could not be decided.

Upon the whole, it is the opinion of a majority of this court, that driv-
ing living fat oxen, &c., on foot, is not a transportation thereof, within the
true intent and meaning of the above-recited act of congress.

Judgment for the defendant.

*123] *Tre Mary.
Prize.—Rights of captors.

Where an enemy’s vessel was captured by a private armed vessel of the United States, and sub-
sequently dispossessed by the force or terror of another; the prize was, under the circum-
stances of the case, adjudged to the first captor, with costs and damages.

ArpEAL from the Circuit Court for the district of Massachusetts. The
British schooner Mary, whereof Charles Thomas, jr., a British subject, dom-
iciled at St. Johns, New Brunswick, was late owner and master, sailed under
convoy from St. Johns, New Brunswick, bound to Castine, then in the mili-
tary occupation of the British, laden with a cargo, the growth, produce and
manufacture of British possessions, shipped by British merchants domiciled
in St. Johns, New Bruanswick, to merchants resident in Castine.

The schooner Mary was captured by the private armed schooner Cadet,
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between Duck Island and Mount Desert, on the night of the 25th of Decem-
ber 1814, between the hours of 11 and 12; the convoy under which the
Mary sailed was in sight of the Mary, at the time of her capture; but no
other vessel was in sight at that time. The Cadet came up with the Mary
so suddenly, that she had no opportunity to make resistance, or give notice to
the convoy of her danger. After the capture of the Mary, the principal
part *of her cargo was taken on board the Cadet, carried into the [*124
district of Massachusetts, and in the district court of said district,
condemned to the Cadet as prize of war.

On the morning of the 26th of December, after sunrise, the Cadet and
Mary being then in company, an armed brig, the Paul Jones, was discovered
by them, under such suspicious circumstances, as to induce them to believe
her to be a British cruiser, and in consequence, to part and steer different
courses. The sails of the Paul Jones were of English canvas. She pur-
sued the Mary, firing at her, until between 4 and 5 o’clock, v. ar. of the 26th
of December ; the Mary had then arrived in a bay of the United States, to
wit, Wheeler’s bay, a bay frequented by American vessels. The Mary being
within half a mile of the shore, and within the same distance of the Paul
Jones, and being in such a situation as rendered it certain, that she must be
intercepted by the Paul Jones, the prize-master and crew, considering it cer-
tain, from her appearance and actions, that the Paul Jones was an English
cruiser, left the Mary for the shore, after having thrown over her anchor,
and ordered the British master, and his son of twelve years of age, who
were left on board, to pay away the cable. After the prize-crew left the
Mary, the British master hoisted English colors, and steered the schooner
towards the Paul Jones.

Ten minutes after the prize-crew left the Mary, she was boarded by a boat
from the Paul Jones, when the English master informed them that the
*Mary was an English vessel, prize to the Cadet, when the Paul 195
Jones immediately stood off from the land, with the Mary in company, [
with English colors still flying. A boat, then out to the windward of the
Mary, and within musket-shot, or a quarter of a mile distant from her (the
crew then lying on their oars, the sea smooth, and the wind light), repeat-
edly hailed the Mary, both and after she was boarded by the Paul Jones,
and received no answer.

The prize-master of the Mary, immediately on his getting on shore,
dispatched a boat on board her, to ascertain the national character of the
vessel by whom she was boarded, and claim her, if the boarding vessel
should prove American ; but before the boat could get off, the Paul Jones had
sailed, with the Mary in company.

Libels against the Mary and cargo were filed in the district court for the
district of Maine, by David Elwell, in behalf of himself, and the owners,
officers and crew of the private armed schooner Cadet, and by John Thom-
son Hilton, in behalf of himself, and the owners, officers and crew of the
private armed brigantine Paul Jones. The Mary and cargo were con-
demned in the district court for the district of Maine, to John Thomson
Hilton, and the owners, officers and crew of the Paul Jones. An appeal
was entered from said decree, by David Elwell, and the owners, officers and
crew of the Cadet, in the circuit court of Massachusetts. In consequence
of the affinity of the judges to the parties, the decree of the district court
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of Maine was, *by consent of parties, affirmed pro jformd, and the cause
brought, by appeal, to this court.

Jones, for the appellants.—This is a case of novel impression as to the
circumstances, but long since settled in principle. The prize-crew of the
Cadet were driven out of the Mary by the terror of the force of the Paul
Jones. It is not the case of a prize abandoned and taken as res nwllivs, nor
retaken by the original British crew, and re-captured by the Paul Jones.
The prize was in a place of safety, infra presidia ; not constructively, as
of a fleet, or a neutral port, but of a port of the captor’s country. In order
to constitute a dereliction of the property acquired in the thing captured,
the abandonment must be voluntary, and with intent to relinquish the right
acquired. The origin of this principle is to be found in the Roman code,
which distinguishes between a voluntary and compulsory abandonment of
possession ; the first changing the right of property, whilst the latter has no
*127] such effect.(a) It is applied to *the law of prize, by the different

elementary writers.(6) It was practically enforced in the case of
The Lord Nelson, Edw. 79, and by this court in the case of Zhe Mary
Ford, 3 Dall. 198. Striking the colors is to be deemed the real deditio,
and the consummation of the capture. Zhe Rebeckah, 1 Rob. 195. So
also, the capture is held to be consummated, where the prize is completely
under the dominion of the captor, has no ability to resist, and no prospect of
escape. The Edward and Mary, 3 Rob. 246. Here was no re-capture by

(@) Just. Inst. lib. 2, tit. 1, § 46, 47. Alia sane cousa est earum rerum, que in
tempestate levandm navis causa ejiciuntur. Hwm enim dominorwm permanent: quia
palam est, eas non eo animo ejici, quod quis eas habere nolit, sed quo magis cum ipse
navi maris periculum effugiat. Qua de causa, si quis eas fluctibus expulsas, vel etiam
in ipso mari nactus, lucrandi animo abstulerit, furtum committit. So also, D’Habreu,
in commenting on the 9th article of the French prize ordinance (which prescribes, that
if a captured vessel, not having been re-captured, is abandoned by the enemy, or if, by
storms or other accidents, it returns into the possession of French subjects, before having
been carried into any enemy’s port, it shall be restored to the former owner, if claimed
within a year and a day, although the possession of the enemy may have continued
more than twenty-four hours), makes the following observation: * Quoique Particle
de Uordonnance ne paroisse pas fuire lo différence entre un vaisseaw abandonné par
les ennemis, et elui qui Ua &t par Ueffet dune tempéte ouw de quelque autre accident
impréve ; 4l est néanmoins certain qu'il y en & quelqu’une. Nous n'entreprendrons
point ici de la faire sentir : outre que cela nous écarterait de notre objet, il n'est per-
sonne, tant scit peu versé dans la jurisprudence, qui ignore que Uabandon volontaire
Jait perdre la propriété, tout au contraire de celui qui est forcée.” D'Habreu on
Prizes, ch. 5, § 10, tom. 2, p. 95, of M. Bonnemant's Translation.

(0) Bynkershoek, Q. J. Pub. ch. 4, p. 85, of Du Ponceau’s Translation ; Id. ch. 5, p.
36 2 Azuni, part 2, ch. 4, art. 5,81, 8, 7; 2 Wooddeson, 454 ; see also, Goss v. With-
ers, 2 Burr. 693. In that case, the true distinction on this subject is alluded to by
Lord MaNsFIELD, that by whatever length of time, or other circumstance, the property
in prizes is vested, so as to bar the former owner, in case of re-capture or sale, ‘ the
instant the captor has got possession, no friend, no fellow-soldier, or ally, can take it
from him ; because it would be a violation of his property.” And it is in this sense
must be understood what is repeated by so many writers from the civil law. Que ev
hostibus capiuntur, statim captentium fiunt. An inchoate title immediately accrues,
as against any cruiser of the same nation, or its allies in the war, which title cannot be
divested but by a voluntary abandonment on the part of the first captor. 2 Wooddes.
455.
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the enemy *¥crew, because no resistance nor escape; and the British
master could clearly not have maintained a claim for salvage, in the
courts of his own country, had the Paul Jones turned out to be a British
privateer.

Webster, contrd.—Thisis a case of voluntary relinquishment of the prize ;
and even if it was produced by terror of a supposed enemy, that will not
make it involuntary. The case of Z%e Lord Nelson does not determine the
present case ; but Sir Wirriam Scort there puts the very case now before
the court, and decides it by asking, “Suppose, therefore, that after this
voluntary abandonment, the ship had been met with by some French cruiser,
and that by means of jury-masts, they had succeeded in carrying her into a
French port ; can there be any doubt, that she would have been prize to the
second captor ?” In the case of Z%e Ann, which was a question of jurisdic-
tion in a revenue cause, the seizure being abandoned before adjudication,
this court illustrate their opinion, by analogy to the prize law, holding, that
capture gives no authority to proceed to adjudication, if abandoned before
judicial proceedings are commenced. 9 Cranch 289. Soalso, in the case of
The Astrea, it was determined, that an interest acquired by possession is
divested by the loss of possession, from the very nature of a title acquired
in war. 1 Wheat. 125. The case of Zhe Adventure is likewise in point.
(Ibid. note.) There was no fraud on the part of Paul Jones. She had a
right to chase under any colors; *but she neither chased nor fired r*129
under enemy’s colors ; whilst the prize showed no colors, and there- L
fore, invited pursuit ; and was found in the possession of her original British
master, and therefore, authorized detention. She was not infra presidia,
whilst lying in Wheeler’s Bay ; but even supposing she had been, if she was
afterwards abandoned by her original captor, the Paul Jones had a right to
take possession. The prize-master did not think it worth while to risk being
taken prisoner, and therefore, abandoned his prize.

Jones, in reply.—The case supposed by Sir WiLLiam Scorr, in delivering
his judgment in Z%e Lord Nelson, is of a voluntary abandonment, and not
one produced by the application of force or terror. In the case of 7%e Ann,
this court, though incidentally describing the general doctrine, adhere to
their accustomed accuracy and precision of language. A voluntary
abandonment,” is the phrase used by the learned judge, who delivered the
opinion of the court ; and he proceeds to state, It is not meant to assert,
that a tortious ouster of possession, or fraudulent rescue, or relinquishment
after seizure, will divest the jurisdiction.” The precedent of ZThe Astrea
does not apply. In that case, there was a capture and re-capture, and a
second re-capture ; but no question whether the abandonment by the first
captors was voluntary or not. The case of The Adventure was not a ques-
tion of derelict ; but whether the belligerent may invest a neutral with his
rights at sea, in fraud of the contingent right of re-capture by the
*other belligerent. The question here is not whether fraud was used, (%130
but whether force was used. The prize-crew supposed they were *
surrendering to British captors : but the Mary was not in a situation to be
captured by a cruiser of the United States ; she was not derelict, but lying
in al,road-stead, which is a presidium, though not guarded by forts and
castles,
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February 14th, 1817. Jouxnsox, Justice, delivered the opinion of the
court.—We are of opinion, that the facts stated in this appeal, make a clear
case of tortious dispossession on the part of the Paul Jones. The privateer
Cadet had, with great gallantry, captured the Mary, and been in possession
of her, part of a night and day. The prize was close in upon the American
coast, and making for a port which was open before her. It was not until
the superior sailing of the Paul Jones made it manifest, that the prize must
be cut off from this port, and until she had been repeatedlv fired upon, that
the prize-crew abandoned her. There exists not a pretext in thé case, that
this abandonment was voluntary, or would have taken place, but for the
hostile approach of the Paul Jones. Whether the vis major acted upon the
force or the fears of the prize-crew is immaterial, since actual dispossession
ensued.

But it is argued, that the Paul Jones showed American colors; the
Mary ought not, therefore, to have feared her : the Mary showed no colors,
she, therefore, invited pursuit ; and finally, that the Paul Jones found her
in the actual possession of her *original master, and therefore, could
not have done otherwise than detain her. We think otherwise. It
was more probable, that an enemy would show false than true colors. The
circumstance of the Mary standing in for a friendly shore, was less equivo-
cal evidence of her character, than the exhibition of colors ; and after board-
ing the Mary, and learning that she was a prize to the Cadet, it was the
duty of the captor, to have repaired the injury he had done, and either by
making signals, sending a boat on shore, or a message by the boat that did
come off, to have recalled the prize-crew of the Cadet. But instead of this,
she instantly mans the prize, bears away from the harbor, which was close
under their lee, and, by carrying English colors, until out of sight, com-
pletes the conviction of the prize-crew that the re-capture was by an
enemy.

We are of opinion, that the decision of the circuit and district courts
should be reversed ; that the prize should be adjudged to the Cadet; and
the case remanded for the assessment of reasonable damages in favor of the
Cadet. DBut, considering that the prize arrived in safety, and probably in
a more secure harbor than that for which she was sailing, when seized by
the Paul Jones (although it is certainly a case for damages), we are of,
opinion, the damages should be moderate.’

*131]

Sentence reversed. (c)

(@) Mr. Justice Story did not sit in this cause.

! For a further decision in this case, see 1 Mason 365. 4
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*The Sax Prpro: VALverpg, Claimant.

Appeal in admiralty.

Under the judiciary act of the 24th of September 1789, ch. 20, and the act of the 3d of March
1803, ch. 93, causes of admiralty aud maritime jurisdiction, or in equity, cannot be removed by
writ of error from the circuit court, for re-examination in the supreme court.!

The appropriate mode of removing such causes, i3 by appeal; and the rules, regulations and
restrictions contained in the 22d and 28d sections of the judiciary act, respecting the time
within which a writ of error shall be brought, and in what instances it shall operate as a super-
sedeas ; the citation to the adverse party, the security to be given by the plaintiffs in error for
prosecuting his suit, and the restrictions upon the appellate court as to reversals in certatn
enumerated cases, are applicable to appeals under the act of 1803, and are to be substantially
observed ; except that where the appeal is prayed at the same term when the decree or sentence
is pronounced, a citation is not necessary.

Exrror to the Superior Court of the Mississippi territory. This was a
libel of information filed in that court, against the schooner San Pedro and
cargo, alleging, 1st. That the San Pedro departed, on the 1st of February
1813, from Mobile, for the island of Jamaica, a colony of Great Britain, in
violation of the embargo act of the 22d December 1807, and the several acts
supplementary thereto ; of the non-intercourse act of the 1st of March 1809 ;
and of the laws of the United States. 2d. That sundry goods, wares and
merchandise were imported in the San Pedro, into *the district of
Mobile, on the first day of May 1813, from the said island of Jamaica,
in violation of the non-intercourse act. 3d. That sundry goods, wares and
merchandise “were intended to be imported in the San Pedro, from the
said island of Jamaica, into the United States, and into the district of
Mobile, contrary to the provisions of the non-intercourse act,” &e.

The San Pedro was originally a vessel of the United States, called the
Atlas, and the property of Philip A. Lay, of New Orleans ; but had given
up her register, and (as alleged) was transferred to Mr. Valverde, a Spanish
subject, resident at Pensacola. On the 1st of February 1813, she sailed
from Mobile, with a cargo of cotton and tobacco, for Jamaica, which was
disposed of there ; and on the 10th of April 1813, she sailed from Jamaica,
with a cargo, on her return-voyage for the coast of Florida. On the 23d of
April, she was captured and brought into Mobile, by an American gun-
boat, and on the 29th of the same month, was liberated by the commander
of the flotilla, and seized by the collector of the port, in whose name the
libel was filed. It was contended by the libellants, that the transfer of the
vessel was collusive and fraudulent, and that she, together with the cargo,
belonged to citizens of the United States.

A claim was interposed on behalf of Mr. Valverde, and the vessel and
cargo were decreed to be restored, in the court below ; from which decree,
the cause was brought, by writ of error, to this court.

[*133

February 13th. The Attorney- Gleneral, for the United States, argued
*in support of the first count in the libel, that the non-intercourse act [#134
was to be considered as in force, after the declaration of war, being L ™
cumulated upon the law of war, as administered in the prize court, by which
all trade and intercourse with the enemy is prohibited, under the penalty of
confiscation. It, therefore, became immaterial, whether the property was

1 McCollum ». Eager, 2 How. 61; Minor v, Tillotson, Id. 392.
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Spanish, or belonged to citizens of the United States. If Spanish, it was
confiscable, as the property of neutrals, trading with a British colony, from
the United States, contrary to the mnon-intercourse act. If the property
of citizens of the United States, it was liable to seizure and condemnation,
being taken in trade with the public enemy. The general allegation in this
count, of a breach of the laws of the United States, was sufficient to cover
the latter offence. Mobile was, at the time of this transaction, a port in
possession of the United States, having been annexed to their territories
by the acts of congress of the 14th of May 1812, and the 12th of Febraary
1813,

Harper, contra.—1. The embargo laws had ceased to exist, at the time
of this transaction, and therefore, the first count in the libel, alleging a
breach of those laws, cannot be supported. 2. The non-intercourse laws had
merged in the act declaring war. By the law of war, all commercial inter-
course with the enemy is prohibited, and the court has considered the laws
restricting trade, as superseded by the law of war.

#1351 *MarsuaLL, Ch. J.—The court has never considered the non-

4 intercourse law as merged in the law of war, as to neutrals.

Harper.—3. But supposing the non-intercourse laws to be in force, they
can only apply in two cases, 1st. To British goods put on board, with an
intention to import the same into the United States. 2d. To British goods
actually imported. The. third count of the libel is fatally defective in alleg-
ing, not that they were put on board, with intention to import, &e., but
that they were intended to be imported ; and under the second count, there
is no proof of the growth, produce or manufacture of the goods. If a pre-
sumption arises of their British origin, from the circumstance ef their being
laden in a British colony, it is a case of further proof, and the court will
not condemn, without first allowing the claimants an opportunity to repel
that presumption.

4. The act of congress of the 12th February 1813, did not, proprio vigore,
make the port and district of Mobile the territory of the United States.
The legal right ought to have been asserted by actual possession, in order
to consummate the title.(¢) DBut possession was not taken, until after the
sailing of the vessel from Mobile, although before her return to the coast
*136] of Florida from Jamaica ; and there is no proof, that *this change of

dominion was known to the parties when the goods were shipped at
Jamaica.

5. The question, whether the ship and cargo are confiscable as a droit
of admiralty, for the offence of trading with the enemy, depends upon the
question of fact, whether they are the property of a citizen or a neutral ;
and it being an admiralty cause, the claimants are entitled to the privilege
of further proof, if there be doubt upon the fact.

6. There is a fatal irregularity in form, in bringing up the cause by writ

(@) See, on this subject, an instructive case in 5 Rob. 97 (The Fama), in which Sir
William Scott determined, that the national character of Louisiana, agreed to be sur-
rendered by the treaty of St. Ildefonso, in 1795, by Spain to France, but not actually
transferred, continued as it was, under the ceding country.
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of error, which is a commen-law process, not applicable to admiralty or
chancery causes, which are to be brought up by appeal, under the judiciary
act of the 24th February 1789, and the act of the 8d March 1808.

The Attorney- General, in reply.—The laws of non-intercourse were no
further merged in the law of war, than as concerned captors. If the prop-
erty be that of a citizen, it is confiscable as a droit of admiralty, under the
law of war.(a) If it be neutral, then *the non-intercourse act still 4

kot : X : [*137
applies to it, and it must be confiscated under the seizure by the reve-
nue officers. If the port of Mobile had become, de facto, a possession of the
United States, before the offence of importation was committed, it is imma-
terial, whether the party had a previous knowledge of this transfer of ter-
ritory or not ; and the fact of the goods coming from a British port, is con-
clusive evidence of their origin, and ought to exclude further proof on this
point.

March 1st, 1817. W asHINGTON, Justice, delivered the opinion of the
court.—This is an admiralty case, brought into this court from the superior
court of the Mississippi territory, by writ of error, and a preliminary ques-
tion has been made, and is now to be decided, whether this is the proper
process for removing a cause of admiralty and maritime jurisdiction into
this court for re-examination? A similar objection has been taken in a
number of equity cases standing on the docket, removed into this court by
similar process from the circuit courts. The questions which these objec-
tions have given rise to, resolve themselves into the two following :
*1. Whether the decree or sentence of a circuit court, in cases of r*13g
equity and of admiralty and maritime jurisdiction, can be removed
into the supreme court for re-examination, by writ of error? 2. If they
cannot, then, by what rule are appeals in those cases to be governed ?

In deciding these questions, our attention is confined to a few sections of
the act of the 24th September, 1789, ch. 20, and to the 2d section of the act
of March 3d, 1803, ch. 93. The 22d section of the former of these laws
declares, that from any final judgment or decree, in civil actions and suits in
equity, brought in a circuit court by original process, or removed there from
a state court, or by appeal from a district court, a writ of error may be

(2) The Sally, 6 Cr. 282. In that case, it was determined, that the municipal forfeiture,
under the non-intercourse act, of enemy’s property, or of the property of citizens taken in
a trade with the enemy, was absorbed in the more general operation of the law of war,
and that the prizeact of the 26th June 1812, ch. 107, operates as a grant from the United
States, of all property rightfully captured by commissioned privateers, as prize of war.
The same doctrine had been before settled by Sir William Scott, in the case of The
Nelly (1 Rob. 219, in a note to The Hoop), where the court held, that the same course
of decisions, which had established, that the property of a subject, taken trading with
the enemy, is forfeited, has decided also, that it is forfeited as prize. The ground of
the forfeiture is, that it is taken adhering to the enemy, and therefore, the proprietor is,
Do hic vice, to be considered as an enemy. In the case of The Etrusco, the Lords of
Appeal had reserved the question, whether the property claimed by a British subject
should be condemned by the crown or the captors: but the illegality of trade in that
case was of a different nature, that being a trade in violation of the charter of the Hast
India Company. It was finally determined by the Lords, in The Etrusco, that the prop-
erty should be condemned, not to the individual captor, but to the king. 4 Rob. 256,
The Caroline, in a note.

2 WHEAT.—5 65
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brought to the supreme court, at any time within five years, the citation
being signed by a judge of such circuit court, or by a justice of the supreme
court, and the adverse party having at least thirty days’ notice. This
section then provides, that the judge who signs the citation shall take
sufficient security that the plaintiff in error shall prosecute his writ to effect,
and answer all damages and costs, if he fail to do so. The 23d section
declares, under what circumstances a writ of error shall operate as a super-
sedeas.

The act of 1803 declares, that from all final judgments or decrecs in a
circuit court, in cases of equity, of admiralty and maritime jurisdiction, and
prize or no prize, an appeal shall be allowed to the supreme court ; that a
transcript of the libel, bill, answers, depositions, and all other proceedings

. in the cause, *shall be transmitted to the supreme court, and that no
*139] . . . ;
new evidence shall be admitted on such appeal, except, in admiralty
and prize causes. The act then provides, that such appeals shall be subject
to the same rules, regulations and restrictions as are prescribed by law in
in cases of writs of error, and it repeals so much of the 19th and 22d sections
of the act of 1789 as comes within the purview of this act.

1. The first question depends upon the meaning attached by the legisla-
ture to the word “ purview.” It is contended by the plaintiff in error, that it
ought to be confined to such parts of the 19th and 22d sections as are incon-
gistent with the provisions of the act of 1803. If this be the correct inter-
pretation of the term, it is then insisted, that there is no incongruity between
the two remedies, by appeal and writ of error, even in admiralty and equity
cases, and consequently, that the former remedy is to be considered as
merely cumulative. But the court does not yield its assent to that interpre-
tation. Wherever this term is used, it is manifestly intended to designate
the enacting part or body of the act, in contradistinction to the other parts
of it, such as the preamble, the saving and the proviso. And an attentive
consideration of the subject-matter of the two laws, to which our inquiries
are confined, will lead very strongly to the conclusion, that congress meant
to use the term in this sense.

It is obvious, that the 22d section of the act of 1789, was so intimately
connected with the 19th section, so far as it respected the appellate jurisdic-
tion of the supreme court, in admiralty and equity cases, that the remedy
*provided by the former would have been, in most cases, inoperative,
without the aid of the latter. Had the law merely provided the
remedy by writ of error in those cases, nothing but the proceedings, together
with the sentence or decree, would have been open to the inspection and
re-examination of the supreme court. But, as in a great majority of those
cases, the correctness or incorrectness of the decision of the inferior court
could depend upon the evidence given in the cause, the remedy by writ of
error, without some further legislative provision for carrying before the
appellate court the facts or the evidence, would have been altogether defec-
tive and illusory. We find, accordingly, that the 19th section provides,
that the circuit courts, .in cases of equity and of admiralty and maritime
jurisdiction, shall cause the facts on which they found their sentence
or decree, fully to appear upon the record, either from the pleadings and
decree itself, or a case agreed by the parties, or their counsel, or, if they
disagree, by a stating of the case by the court. Thus, upon a writ of error
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in equity and admiralty cases, the supreme court was furnished with the
facts upon which the inferior court decided, though not with the evidence,
and might, therefore, correct the errors of that court, so far as they existed
in wrong conclusions of law, from the facts stated.

Now the 19th section contains but the single provision which has been
just mentioned, and consequently, if any part of it be repealed by the act of
18603, the whole must be ; and if the whole, then the writ of error provided
by the 22d section in admiralty *and equity cases would be rendered, 141
as before observed, altogether ineffectual for the purpose for which L
it was intended, in every case where the error complained of in the sentence
or decree, existed in wrong conclusions from the evidence or the facts.

Even the provisions of the 29th section were, in the view of congress,
defective, and must appear so to every person conversant with the practice of
courts proceeding according to forms of the civil law. The error of the
inferior court may frequently consist, not in wrong conclusions of law from
the facts, but in wrong conclusions of fact from the evidence. We are war-
ranted in saying, that this defect in the former law was perceived by the
legislature, and was intended to be remedied by the provision in the act of
1803, that the evidence (instead of the facts) should accompany the record
into the appelllate court.

Upon the whole, it is manifest, that the subject of the two laws is the
same, namely, the appellate jurisdiction of the supreme court, and the man-
ner of exercising it. The manner of exercising it, as prescribed by the act
of 1789, is essentially changed by the act of 1803, and is, consequently,
repealed by it, because it is within the purview of the latter law, being pro-
vided for in a different way. By this construction, the appellate jurisdiction
of the supreme court is made to conform with the ancient and well-estab-
lished principles of judicial proceedings. The writ of error, in cases of
common law, remains in force, and submits to the revision of the supreme
*court only the law. The remedy by appeal is confined to admiralty [*142
and equity cases, and brings before the supreme court the facts as &
well as the law.

2. The second question is attended with much less difficulty. The act
of 1803, after requiring that the libel, bill, answers, depositions, and all other
proceedings in the cause, shall be transmitted to the supreme court, and that
no new evidence shall be admitted on such appeal, except in admiralty and
prize causes, provides, that such appeals shall be subject to the same rules,
regulations and restrictions, as prescribed in cases of writs of error. These
rules, regulations and restrictions are contained in the 22d and 23d sections
of the act of 1789, and respect the time within which a writ of error may
be brought, and in what instances it shall operate as a supersedeas: the
citation to the adverse party ; the security to be given by the plaintiff in
error for prosecuting his suit ; and the restrictions upon the appellate court
a8 to reversals, in certain enumerated cases. All these are,in the opinion of
a majority of the court, applicable to appeals under the act of 1803, and are
to be substantially observed, except that where the appeal is prayed at the
same term when the decree or sentence is made, a citation is not neeessary.
(Reily v. Lamar and others, 2 Cranch 349.) It follows, that an appeal, in
admiralty, equity and prize causes, may be taken at any time within five
years from the final decree, or sentence being pronounced, subject to the
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saving contained in the 22d section of the act of 1789, which is one of the
points that was discussed at the bar.
%1437 *This opinion is consistent with the case of the United States v.
°1" Hooe (3 Cranch 73), although from the report of that case it would
seem to be otherwise. The record has been examined, from which it
appears that that case came up upon an appeal, and not upon a writ of
error.
The writ of error, in this case, must, therefore, be dismissed. ()

The AriapNE: GoppARD ef @l., Claimants.

Linemvy’s license.

The sailing urder the enemy’s license constitutes, of itself, an act of illegality, which subjects the
property to confiscation, without regard to the object of the voyage or the port of destination.

AprrEAL from the Circuit Court for the district of Pennsylvania. This
vessel, belonging to citizens of the United States, and laden with a cargo of
flour, also belonging to citizens of the same, was captured, on the 15th day
of October 1812, on a voyage from Alexandria to Cadiz, with a license or
passport of protection from the British admiral Sawyer. The vessel and
5 cargo were restored in the district court ; *but on appeal, sentence of

144] 9 : : Wigoe e
condemnation was pronounced by the circuit court, from which sen
tence an appeal was entered to this court.

February 14th. G. Sullivan, for the appellants and claimants, offered to
read further proof, taken under the standing rule of the court (25th rule,
Feb. term 1816).

Woodward, and C. J. Ingersoll, for the captors, denied the authority of
the rule under which the further proof was taken. They argued, that the act
of congress did not provide for taking depositions, to be used as further proof
in prize causes, except where the course of prize practice authorizes it ; that
further proof is never admissible, until the cause is heard on the original
evidence.

MarsaaLL, Ch. J., called on the claimants’ counsel to show what facts the
further proof tended to establish, and stated, that if the case could be dis-
tinguised from the former determinations respecting licenses, a foundation
would be laid for the admission of the depositions as further proof.

Webster, for the appellants and claimants, contended, that this case could
be distinguished from those which had been decided. In the case of Z%e Julia,
9 Cr. 181, the court had said, “ We hold, that the sailing on a voyage, under
the license and passport of protection of the enemy, in furtherance of his
*145] *views or interests, constitutes such an act of illegality, as subjects

the ship and cargo to confiscation as prize of war; and that the facts
of the present case afford irrefragable evidence of such an act of illegality.”
This proposition, as a doctrine of law, would be equally true, leaving out all
that it contains relative to a license. A voyage prosecuted in furtherance

{a) The cause was afterwards re-entered, by consent of parties, and continued for
further proof, as if it had been removed by appeal.
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of the enemy’s interests is undoubtedly illegal, and it was on this illegality
of the voyage itself that the judgment of the court proceeded. The court
say, they are satisfied from the facts, that the voyage was illegal. In the
case now before the court, the captors insist, that the court shall shut
out the facts connected with the voyage, and go merely on presumption.
The Julia cannot be an authority for such a decision. Zhe Awurora, 8 Cr.
283, was decided expressly on the grounds which had been before stated in
The Julia, and carries the doctrine no further. In the case of The Hiram,
8 Cr. 444, 1 Wheat. 440, no evidence was offered on the part of the claim-
ants, to repel the presumption arising from the license. That case then
only decides, that from the possession of the license, the court may presume,
until the contrary appears, that the voyage was in furtherance of the enemy’s
objects.

In all these cases, the court seems to have rested its decision on the
ground, that the voyages, in which the vessels were engaged, were, of them-
selves, illegal voyages, undertaken and prosecuted for the promotion of the
enemy’s interests ; and that *this illegality was shown by the facts . ..
which the cases disclosed. But it is not understood to have decided, [*146
that it would hear no proof to make out the innocence of the voyage, not-
withstanding the unfavorable inferences which might be drawn from the
possession of the license. In the present case, such proof is offered, and the
claimants are ready to show, that the voyage originated in no intention to
further, and from its nature could not further, the objects of the-enemy. It
was a voyage from Baltimore to Cadiz, with flour, at a time when neither
the British nor the Spanish armies drew supplies from that city. They
expect to prove it to have been, in all respects, as innocent as a voyage from
Baltimore to Boston with a similar cargo. Upon this application for per-
mission to give proof, and until the court should hear the proof, the only
question will be, whether, in the most innocent voyage which can be imagined,
the having such a license is, per se, cause of confiscation ; and cannot, in any
case, by any evidence, admit of explanation or excuse. On this point, the
claimants’ counsel wish to be heard, unless the court considers itself as having
recently solemnly decided the precise question. We will contend, that
although the possession of such a license might create a presumption of
unlawful trade, yet, like presumptions in other cases, it is capable of being
repelled by proof ; and that the judgment of the court must rest, after all,on
the real nature and object of the voyage, as disclosed by the facts connected
with it, and not on the mere terms of the passport. In a case of this sort,
the court will *not incline to hold herself bound by former decisions, e
beyond their clear and manifest extent. No case appears to have L 147
gone so far as to prevent the court from hearing proof of the lawfulness of
the voyage, independent of the license, or to have decided that such proof,
when full and satisfactory, should not avoid confiscation.

Woodward and Ingersoll, on the other side, were stopped by the court.

W asmingTox, Justice, delivered the opinion of the court.—The view of
the court is, that this case cannot be distinguished from those already deeci-
ded. Tt is alleged, that the flour was not actually destined to the use of the
enemy ; but whether any part of it went to his use or not, is immaterial.
It is, indeed, possible, that Cadiz might have fallen, without the aid of these
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supplies ; and therefore, in fact, Great Britain and her ally may have been
relieved, by these supplies, from the pressure of the war in that quarter.
The court, however, in the cases alluded to, proceeded on a broader ground :
all the judges who concurred in those decisions, were of opinion, that the
mere sailing under an enemy’s license, without regard to the object of the
voyage, or the port of destination, constituted, of itself, an act of illegality,
which subjected the property to confiscation. It was an attempt by one in-
dividual of a belligerent country to clothe himself with a neutral character
*148] *by the license of the belligerent, and thus to separate himself from
the common character of his own country.

: Sentence affirmed.

The Wirriam King : Davis ¢ al., Claimants.

Embargo.

Under the embargo act of the 22d December 1807, the words *“ an embargo shall be laid,” not
only imposed upon the public officers the duty of preventing the departure of registered or sea-
letter vessels, on a foreign voyage, but consequently, rendered them liable to forfeiture, under
the supplementary act of the 9th of January 1808.

In such case, if the vessel be actually and dond jide carried by force to a foreign port, she is not
liable to forfeiture.

The court being of opinion, under the facts and circumstances of the case, that the capture under
which it was alleged the vessel was compelled to go to a foreign port, was fictitious and col-
lusive, the decree of condemnation in the court below was affirmed.

ArpEAL from the Circuit Court for the district of New York. A libel
was filed against this vessel, in the district court of New York, March 1809,
for a breach of the act of the 22d of December 1807, laying an embargo,
and the several acts supplementary thereto, alleging, that she proceeded
*149) from Baltimore, without any clearance or permit, bound on a voyage

*to Exuma, one of the Bahama islands, where she took in a cargo of
6000 bushels of salt, with which she returned to New York.

The claimants admitted the fact of going to Exuma, and bringing away
the salt, bus alleged that it was from necessity ; that the brig was regularly
bound to Boston, but, being captured soon after she left Hampton Roads,
by a British privateer, was sent to Jamaica, where she sold the cargo of
flour which she had on board, the government of that colony not allowing
it to be brought off ; that she then went to Exuma.

The testimony in the case exhibited the following summary : About the
middle of October 1808, the vessel arrived at Baltimore from Boston. At
Baltimore, she took on board a cargo of upwards of 1600 barrels of flour,
and sailed again, ostensibly for Boston, about the first of November. On
reaching Hampton Roads, she stopped a few days, being, as was asserted,
wind-bound. While there, a British privateer, of ten guns and twelve men,
called the Ino, arrived in the Roads. On the eighth of the month, the brig
put to sea, the Ino following her. On the afternoon of the same day, the
Ino captured her, within ten leagues of the shore, putting a prize-master
and one man on board ; the vessels then proceeded to the West Indies. Dur-
ing the voyage, no attempt was made by the crew either to retake the brig
or to escape, though favorable opportunities were not wanting; her crew
consisted of nine persons. After a short separation from the privateer,
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the brig arrived off St. Nichola Mole ; *here the privateer joined her,
and thence the two went to Kingston. No prize proceedings were insti-
tuted against the brig ; but on the contrary, the supposed captors relin-
quished all elaim to their prize, on reaching Kingston. From Kingston, she
went to Exuma, as above stated. The district court, on the hearing, pro-
nounced a sentence of condemnation ; a decree of affirmance, pro formd,
was entered in the circuit court, from which the cause was brought, by
appeal, to this court.

Hoffman, for the appellants and claimants, stated, that this case was
governed by the authority of Z%e Short Staple, 9 Cr. 55 ; the William King
having sailed from Hampton Roads in company with that vessel, and both
were seized by the British privateer Ino, and compelled to go to the West
Indies. The two cases are perfectly coincident in their circumstances, and
restitution having been decreed in the case of Z%he Short Staple, the same
judgment must, consequently, be pronounced in the present case. He
argued, that the whole plan and system of the revenue laws indicated that
it was not the legislative intention to cumulate a forfeiture of the ship.
(being a registered vessel) upon the penalty of the bond which had been:
given for re-landing the cargo in the United States.

The Attorney-General and Hopkinson, contrd.—The court expressly
overruled the point made as to *the construction of the embargo laws, [*151
in the case of The Short Staple,(a) although that case was determined,
on its peculiar circumstances, by a majority of the court, in favor of the
claimants. But the restitution of the Short Staple, on the facts of her case,
forms no ground for the acquittal of the William King, even should the
facts be precisely similar. Principles of law form precedents. But an in-
ference from evidence is not conclusive as to facts, in another cause, whether
the testimony be the same, or different ; certainly not, if it be different.

Hoffman, in reply, argued, that the court could not, without judicial
inconsistency, decide this case differently from that of Z%he Short Staple,
unless there was some substantial and important difference in the facts of
the two cases ; that the opinion of a majority of the court, was the opinion
of the court, and a rule of conduct, whether formed upon an abstract point
of law, or upon a mixed question of fact and law ; and that, to maintain the
contrary position, would be to assent to an assertion, which had been haz-
arded in another place, that the decisions of this court are not binding as
legal precedents on themselves and on others.

*February 14th, 1817. Jomnson, Justice, delivered the opinion *159
of the court.—This case comes comes up on appeal from the cireuit (
court of New York. The vessel is the same which makes her appearance
in the case of Zhe Short Staple, decided in this court at February term

(@) In delivering the opinion of the court in that case, Mr. Chief Justice MARSHALL
sta_ted, that this point had “been pressed with great earnestness by the counsel for the
claimants; but the court is not convinced, that his exposition of the embargo acts is a
sound. one.  On this point, however, it will be unnecessary to give an opinion; because
we thlpk the necessity under which the claimants justify their going into St. Nichola
Mole, is sustained by the proofs in the cause.” 9 Cranch 60.
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1815 ; and it has been contended, that the acquittal in that case is con-
clusive upon this. But we think otherwise. It might with more propriety
be contended, that had the hearing of this cause come on together with
that of Zhe Short Staple, the latter would have found much more difficulty
in escaping. As it was, the division of the court, and the acknowledg-
ment of the judge who delivered the opinion show, that the vessel in that
case was “hardly saved.” In the present cause, there is very material
evidence, which did not appear in, and could not affect the former. We
shall, therefore, dispose of this case altogether upon the evidence that is
peculiar to it.

It will be recollected, that this vessel, as well as the Short Staple, were
libelled for a violation of the embargo act of the 22d of December 1807,
and the supplementary act of the 9th of January 1808, the former of which
enacts, “ that an embargo shall be laid on all ships and vessels in the ports
of the United States, bound on a foreign voyage,” and the latter forfeits
the vessel that shall proceed to any foreign port or place, ¢ contrary to the
provisions of this act, or of the act to which this is a supplement.” As the
majority of the court were of opinion, that no offence was committed in the
#1557 case of The Short Staple, *it was unnecessary to express any opinion

3 .. L b g

on the application of the law. They, therefore, waived it.

But in this case, it becomes necessary to lay down the following prin-
ciples. There can be no doubt, that if the William King was carried off to
Jamaica, by actual force, it was an act which wanted the concurrence of
the will, and therefore, innocent. But whatever is done in fraud of a law, is
done in violation of it ;' and if a vessel, with an original intention to go to a
foreign port, complied with the requisition necessary to obtain a clearance
on a voyage coastwise, this is but the device by which she eludes the force
that would otherwise have prevented her departure from the port.

Was, then, the sailing to a foreign port a prohibited act, under the
embargo law, to a registered or sea-letter vessel? If so, the commision of
such an act was a cause of forfeiture under the act of January 9th, 1808.
And here, the only doubt is, whether the words, “an embargo shall be laid,”
operate any furthar than to impose a duty upon the public officers, to pre-
vent the departure of a registered or sea-letter vessel on a foreign voyage.
The langnage of the act is certainly not very happily chosen ; but when we
look into the definition of the word embargo, we find it to mean “a pro-
hibition to sail.” Substituting this periphrasis for the word embargo, it
reads ‘a prohibition to sail shall be imposed,” &e., or, in other words,
“such vessels shall be prohibited to sail ;” which words, had they been used
in the act, would have left no scope for doubt.

*154] | The only facts which it will be necessary to notice *in this case,

in order to show the grounds of our decision, are these : The Ino, the
supposed capturing vessel, sailed from Guernsey, for Boston, in September
1808. She bore an English commission, and is commonly called a British
privateer. But as there exists no distinction, that we know of, between
a privateer and letter of marque, but what results from their equipments
and habits ; and as, although she mounted ten guns, she had but twelve men,
and confessedly came to Boston for a cargo, we are induced to think, that

! Lee v. Lee, 8 Pet. 44,
72




1817] .OF THE UNITED STATES. 154
The William King.

her habits were rather commercial than roving. These three vessels lay in
Boston harbor, some time, together ; the two brigs sailed, within a few
days of each other, bound to Baltimore, for a cargo of flour, and the Ino
sailed soon after. Asthe embargo prevented her taking in a cargo, as such,
the master cleared out for the Cape of Good Mcpe, and was permitted to
take in a large stock of provisions as for a long voyage; but the master
admits, that he was, in fact, bound to Jamaica, and sailed for that port, and
affected to be destined to the Cape, in order to get permission to take in a
large stock of provisions, because he knew provisions in the West Indies to
be dear. In the mean time, the two brigs had taken in a cargo at Baltimore,
and cleared out for Boston; but, as they allege, on account of contrary
winds, they put into Hampton Roads, where they remained from the 1st of
November to the 8th of the same month. Whilst the two brigs lay in
Hampton Roads, the Ino also put into the same port and the reason alleged
for doing so *is, that after leaving the port of Boston, she encountered 4 55
high winds, which carried away her main-boom, and finding herself L

in the latitute of the Capes of Virginia, she put in, to obtain a spar for a
boom. But it is not a little remarkable, here, that both Betts, the lieutenant
of the Ino, and Southcote, the owner, who was on board, agree that the
prevailing winds were north and west ; and how a vessel bound from Boston
to Jamaica, a course nearly south-east, should, after several days under high
north-westerly winds, find herself in the latitude of the Capes of Virginia,
seems unaccountable, unless we suppose that she was beating up, with intent
to touch at Norfolk, instead of bearing away for her port of destination.

Three days after the arrival of the Ino, the two brigs sailed ; the Ino
immediately pursued, overhauled them before night, put a prize-master and
one man on board the William King, a prize-master and two men in the
other, and ordered them for Jamaica, with instructions to rendezvous at St.
Nicholas Mole, if separated. Being overhauled, on this voyage, by the Gar-
land frigate, the Ino fled, and the brigs were examined. But being liberated,
they proceeded to Cape Nicholas Mole, where the Ino joined them, and leav-
ing the Short Staple there, the Ino and this vessel proceeded to Jamaica.
Off that place, the Ino restored a man which she had taken from the Wil-
liam King, and putting also the owner, Southcote, into her, she bore away,
whilst the William King entered the harbor of Kingston. There she was
given up to the master, who, as it is *alleged, was refused permission 15
by the government to sail with his cargo, was obliged to sell it, and [F16
obtained about $20 clear per barrel, for what had cost five or six dollars at
Baltimore.

So far the evidence stands unimpeached; it constituted, in fact, the
defence of the claimant. But at the trial below, in this cause, a witness was
produced in behalf of the prosecution, of the name of Gustaff Forsberg, who
went out mate of the William King, and who, among a variety of facts, tes-
tifies to the following : That when the William King sailed from Boston,
she carried off a Vineyard pilot, not having been abie to land him ; and that
previous to her leaving Baltimore, this pilot was put on board the Federal
George, Captain Field, then taking in a cargo of flour for Boston, with a
request from the master of the William King, to return him to Boston, and
the brig then sailed, without a Boston pilot. That, after putting into Hamp-
ton Roads, the masters of the two brigs went up to Norfolk, and did not
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return, until the evening before they sailed ; that this was the true cause of
their detention in that port, as vessels went to sea, whilst they lay there, and
the winds would have admitted of their doing the same. That, atter the
capture by the Ino, this witness intimated his intention to do no more duty,
as he was then a prisoner ; and was prevailed upon by the master to return to
duty, by having his wages raised from $9 to $20, which alteration was
#1577 entered on the shipping articles. *That the man put on board with
1 the prize-master was called Colonel Kirkland, was not a seaman, and
that Captain R. Daniel, of the William King, still navigated the vessel, the
prize-master exercising no authority, and this witness keeping the log-book,
under the directions of the master. That at sea, in calm weather, the mas-
ter and owner of the Ino, and the masters of the two brigs, met and amused
themselves, in each other’s vessels ; that on their sailing from Jamaica, they
took on board a number of articles, some of which were marked Ino ; that
Southcote, the owner of the Ino, came out with them as passenger,; that the
day after they left Kingston, they fell in with the Ino, and put on board of
her, her owner, and the articles taken on board at Kingston, with the excep-
tion of certain parcels of bagging, which they took out with them to Exuma,
for the purpose of taking in salt. And lastly, that after their arrival in New
York, the master decoyed him on board a packet, and hurried him off, with-
out his clothes, to Boston, and particularly cautioned him to be on his guard
to say nothing to any one, but what had been entered on the log-book, and
informing him, that if he remained in New York, he would be put in jail.

It is evident, that these circumstances, taken together, afford very ample
ground for condemnation. There could be no reason urged, for putting the
Vineyard pilot on board another vessel, which was not yet ready for sea, if
the master of this vessel had really intended to return to Boston ; and aban-
#1581 doning their vessels for five or six days in Hampton *Roads, locks too
4 much like waiting for the expected convoy ; whilst leaving the navi-
gation of this vessel, and the keeping of the log-book, to the original master
and mate, presents a state of confidence inconsistent with all idea of hostil-
ity. And this confidence is further conspicuous in all the subsequent occur-
rences to which this witness testifies. Independently of his testimony, the
case is loaded with suspicious circumstances, but his testimony leads to con-
viction.

Aware of this, the counsel for the claimants have contented themselves
with attacking his credibility. But after duly weighing all the circum-
stances insisted on in the argument, we are of opinion, that as to several
material facts, his testimony pointed out the means of detection, if it was
not consistent with the truth. If the Vineyard pilot, for instance, was not
put on board the Federal George, the pilot and the master of the George
might both have been resorted to, to detect the falsehood. Or if the change
of wages, from $9 to $20, did not take place, nothing was easier than to refer
to the shipping articles themselves, to disprove the fact. On settling his
account with the owners (the present claimants), that document, or a copy
of it, or a charge founded on it, would necessarily have been put in their
possession. If the brig was not converted from the prize into the handmaid
of the Ino, after leaving Jamaica, the owner and officers of the Ino, who
appear to have been “nothing loath” to appear in behalf of thisclaim, could
have been resorted to to deny it. And if there was no foundation for the
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*charge of hurrying the witness off from New York in the manner he has
sworn to, it would have been easy for Captain Daniel to have resorted to
witnesses, to prove that he left that place under other, and what, circum-
stances, or, if in a packet, to prove, by some one on board the packet, that
there was no foundation for the story.

Admitting this last fact to be true, it casts suspicion over the whole con-
duct of Captain Daniel, and lessens the weight of his testimony, so far as it
stands contradicted by this witness. This point was much considered,
and admitted by this court in the case of 7%e General Blake, which I ﬁnd
is omitted from the reports of the last term.

Yet it cannot be denied, that the claimants have one very just ground
for attacking the credibility of Forsberg. We do not attach much import-
ance to his having omitted most of the faects sworn to on his last examina-
tion, because it does not appear that he was ever interrogated to them, and
he might well have been unconscious of their having any material bearing
on the case. But, both in the protest at Jamaica, and on his examination
in the district court, he swears that the detention in Hampton Roads was
produced by contrary winds. Whatever obJecmons may be made to the
protest In this case, that he gave this evidence in the district court, there
could be no doubt It is a feeble excuse for a witness to allege that he
swore incautiously, or under the influence or instruction of any one, in what-
ever relation they may have stood to each other. The court, therefore,
have hesitated upon the question, whether they should *not, on this

d, reject altogether the testimony of this witne And nothing L 160
ground, rejec ge ony of this witness. g
has induced them to sustain it, but the consideration that, on all other points,
the testimony itself pointed to the means of its own detection, and on this
point, it is not very material, if it be true, as he swears, that the master was
all the time at Norfolk, without the ship’s boat, instead of being on board
to take advantage of the first wind that offered.

This circumstance shows but little anxiety on the subject of the wind,
and leads to the supposition, that some other object sanctioned this deten-
tion, in the eyes of his owner. If this fact, also, had not been true, although
the course of the winds could not, with much facility, have been proven,
there could have been but little dlﬁiculty in proving the falsehood of such a
charge, relative to a voyage which was so much a subject of conversation at
that time,

Upon the whole, the court are of opinion, that the capture was fictitious,
and that the decision below must be affirmed.

Decree affirmed.
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*The Forruna : KrRAUSE ¢f al., Claimants,
Prize—Further proof.

A question of proprietary interest and concealment of papers. Further proof ordered, open to
both parties.

AppeaL from the Circuit Court for the district of North Carolina.
(Reported below, 1 Brock. 299.)

This ship, sailing under Russian colors, left Riga on the 2d of Septem-
ber 1813, for London, where she arrived ; and from thence sailed, on the
18th of November 1813, in ballast, on a voyage to the West Indies ; took a
British convoy, at Portsmouth, in England, and proceeded with it to Barba-
does, and thence to Jamaica. From thence she sailed to the Havana, where
ghe arrived on the 12th of February 1814 ; took in a cargo, of the produce
of Cuba, and left the port of the Havana, on the 25th March 1814, under
protection of a British convoy, bound to Bermuda. After parting with the
convoy, she was captured, on the 19th of April 1815, in N. lat. 38°, W.
long. 60°, by the private armed schooner Roger, and brought into Wilming-
ton, North Carolina, for adjudication. The master and all the crew, except
the mate and two seamen, were taken out and kept on board the privateer,
until the 14th of August, when they were sent in to be examined.

A claim was interposed by the master, for the ship, as the property
of Martin Krause, of Riga, one of the house of trade of M. & I. Krause, of
*169] that place ; *for 1520 boxes of sugar and 144 quintals of Campeachy

~ - wood, as the property of M. & I. Krause ; for 160 boxes of sugar, as
the property of J. F. Muhlenbruck, as the master understood, ¢ a native of
Germany, and of late, usual abode at Hamburg,” and who went out in the
vessel, and purchased and shipped the whole of the cargo ; and for small
portions of the cargo, as the property of the master, and of a Swedish cap-
tain, Steinmeitz.

There were found on board, a certificate of the build of the ship in Fin-
land ; a passport or sea-brief to proceed to London, granted at Riga, by the
harbor-master and commander of that place ; a bill of sale of the ship, from
P. A. Severnon & Son, of Riga, to Martin Krause ; and certificates of
naturalization of the crew. The cargo was documented in the usual formal
manner,

The prize-master, in his affidavit, on delivering up the ship’s papers, sworn
to on the 7th of July 1814, stated, ¢that the said papers were found in said
ship, at three different periods, and that, on coming into his possession, or
on discovery thereof, he proceeded with them forthwith, and without delay,
to the admiralty office, &c., and that the last parcel of papers were, on the
8th of June last, being a considerable time after the arrival of the said ship,
found concealed in a tin box, carefully let into an old piece of timber, to
wit, part of the frame or belfry of a vessel, by means of a mortice hole,
which said mortice hole was covered with a piece of wood, in a way calcu-
lated to clude observation, and which said piece of timber was stowed away
*163] Among the ship’s fire-wood,” &?. *Ce}‘tain papers were also found in

the master’s trunk, after the ship’s arrival.

In his examination, on the standing interrogatories, the master swore,
that he was employed and appointed by a Mr. Hoffengartner, who gave him
possession of the vessel, in London, in 1812 ; that the said Hoffengartner
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was then travelling ; and died about March 1813 ; but his place of abode,
birth and country, the master did not know. That Messrs. Bennet & Co.,
of London, gave him his instructions, and informed him that Martin Krause
had directed them to fit out the ship, and order her to the Havana. That
the ship had before gone by some other name, which he did not recollect.
That a bill of sale of the ship was made to Martin Krause, by the person
from whom the said Krause purchased, but whose name he did not recollect,
nor the time when it was made, nor in the presence of what witnesses ; and
there was no engagement different from, nor in addition to, the bill of sale.
He assigned as his reasons for placing the papers in the piece of wood, that
they were partly papers not belonging to the vessel, and partly private let-
ters, and he did not wish to have them mixed with the ship’s papers, as it
might possibly create confusion, and that they might be put aside, when
boarded by any private armed vessels, and if there should be a necessity,
produced, when called for.

The ship and cargo were condemned in the courts below, and the cause
was brought by appeal to this court.

* Gaston, for the appellants and claimants, argued, that the charac-
ter of the vessel and cargo, as manifested by the original evidence,
apart from the papers found concealed on board, was strictly neutral, and
entitled the claimants to restitution ; and that the national character was
not altered by the papers thus found. That a concealment of papers is not
cause of condemnation, when accounted for on reasonable grounds; and
that even actual spoliation of papers is not conclusive, but only presumptive
evidence of hostile interests. Presumptio stabitur donec contraria probetur,
i.e., until the concealed papers are produced ; the case of Z%e Concordia,
1 Rob. 102, 103, shows in what light the wise man, who presides in the
English court of admiralty (although in general, sufficiently austere towards
neutrals) considered a temporary concealment even of material papers ; that
he viewed it, not as authorizing further proof merely, but as entitling the
party to immediate restitution. Still less, is the master’s fault,” in this
respect, to be visited, vindictively, on the owners, where there has been
such gross misconduct on the part of the captors as in the present instance.
They have violated the positive text of the president’s instructions, in taking
the master, and a great majority of the crew, out of the captured vessel,
and keeping them on board the privateer, and in not delivering up the papers
found on board, until long after the vessel had reached the port where she
was carried for adjudication.(¢) The court can only animadvert upon such
*misconduct, by depriving the captors of their spoil : at all events, %]
this, together with the other circumstances of the case, entitles the ek

» LOg s
claimants to the privilege of further proof.

[*164

Wirt, contri, accounted for taking out the captured crew, by the circum-
stance of the weakness of the privateer. The instructions require, not
merely that the captors should send in the master and one or more of the
principal persons belonging to the captured vessel, for examination on
the standing interrogatories, but they imply, that the master should deliver
up all papers ; and his failing, in this case, to deliver up all the documents

(a) See the President’s Instructions: Appendix, Note II.
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which were necessary to support the national character of the vessel and
cargo, is sufficient to excuse the captors for a slight departure from the let-
ter of instructions, whose spirit they have .obeyed. But supposing it to be
an irregularity, it is now become immaterial ; and the only questions are,
whether the property appears to be hostile, on the original evidence ; or, if
its character be doubtful, whether the claimants have forfeited their privi-
lege of further proof. The rules of prize practice are, that if the captured
property appears to be hostile, condemnation follows ; but if it does not
appear to be clearly neutral, restitution does not follow, of course, but the
burden of proof is thrown upon the claimants to show it to be entitled to
restitution : if they are unable to do this, from the original evidence, further
proof may be ordered, unless excluded by the misconduct of the claimants,
#1661 It is not sufficient, that the ship and cargo *are documented by
4 formal papers; the other circumstances, and the nature of the case,
may show that these are merely the cloaks of fraud ; and the necessary sim-
plicity of the prize proceedings forbids the court from seeking for evidence
aléunde, unless there be reasonable grounds for doubt. Still less can a resort
be had to extraneous testimony, where the documents are neither regular
nor supported by the examinations ¢n praparatorio. Nor is a formal sup-
port of the documents by oath sufficient, if the oral testimony is outweighed
by the circumstances of the transaction. Zhe ZLenroom, 2 Rob. 15 Zhe
Calypso, 1bid. 154 5 The Rosalie and Detty, Ibid. 843 ; The Odin, 1 Ibid.
248 5 The Vigilantia, Ibid. 6, 7. A fraudulent concealment of papers is a
substantive ground of condemnation. Neutrals are bound to show belligerent
cruisers all their papers ; and a court of prize is authorized to presume the
worst, if there be two constructions, one of which accounts for the conceal-
ment, and the other does not. The case is deficient in nearly every one of
the documents which the writers on public law, and the law of insurance,
require to show the neutral character of the ship and cargo. 1 Marsh. on
Ins. 406, @ (Condy’s ed.). Mere formal papers are a dead letter, unless sup-
ported by oral testimony. Zhe Juno,2 Rob. 101 ; Zhe Odin, 1 Ibid. 248,
But the master is an insufficient witness to support even the imperfect docu-
ments found on board this ship, as his testimony is falsified, and is nullified
by his fraudulent concealment of the papers. Nor is this a case of further
*167] proof, which is *the privilege of honest ignorance, mistake or negli-
gence.(a) Insuch a case of concealment as the present, where the
papers are extracted from the latebre of the ship, there can be no certainty
but what some of the documents are still suppressed, or have been spoliated ;
and the reason of the rule which refuses further proof, applies with full
force, where the parties have shown themselves, by their misconduct, unfit
to be trusted with an order for further proof. The case is infected through-
out with falsehood, and is analogous to that of Z%he St. Vicholas, 1 W heat.
417, in all the machinery of fraud.

Hopkinson, in reply.—The instructions are imperative, and cannot be
dispensed with by the captors. The excuse for the depriving the captured
vessel of her crew, is unfounded in fact; and, if true, is not suflicient to

(a) 1 Wheat. Appendix, Note IL, p. 504, and the authorities there cited. Livingston
o. Maryland Ins. Co., 7 Cranch 545.
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justify the captors, because the master might have been left, and there is no
authority to support the supposed discretion of the captors in this par-
ticular. The dictum of Marshall, as to the papers which ought to be
found on board a neutral ship, is not in point ; he shows, in a treatise on a
branch of municipal law, what papers the insured are bound to have on
board, to prevent not merely condemnation, but even detention, capture or
carrying in for adjudication ; all of which are perils within the policy, and
under some circumstances, *may entitle the assured to abandon.. But 168
the law of nations only requires a neutral ship to be navigated with t
such documents as are required by the local law of the country to which she
belongs, and the property of the cargo to be proved by the usual papers,
which the general usage of the commercial world has made necessary : even
the want of these is not a substantive ground of condemnation, but may be
explained by the claimants, if susceptible of explanation. But the burden
of proof is not thrown on them, in the case of a lawful voyage, in a ship,
and with a cargo, documented as neutral. In such a case, every favor-
able presumption is to be indulged ; and even the unfavorable presumption
arising from spoliation or concealment of papers ceases, when the nature of
the documents destroyed or concealed is made to appear. There may be a
concealment in fact, which is not a concealment in law. There may be
an innocent concealment ; and here, isno evidence of a fraudulent conceal-
ment, or of spoliation. The papers, when discovered, must answer for them-
selves. If an immoral play, or a meretricious novel, had been found con-
cealed on board, it would, indeed, have argued bad taste and want of morals
in the master, but could no more inure to condemnation than a volume of
Plutarch or the ¢ British Spy.”

JonxsoN, Justice, delivered the opinion of the court, ordering this cause
to further proof, open to both parties.

OxrpEr.—It is ordered, in this cause, that both *parties have liberty . 169
to produce further proof ; that all examinations of witnesses be taken [
under commission, according to the rule of this court ; that original letters
and documents be, in all cases, produced, or a suflicient reason assigned for
not producing such originals. And that the captors have leave to inspect
letter-books and books of account relative to this adventure, wherever they
require it."

1 For a decision on the merits, see 3 Wheat, 236,
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The Boranea, and The JAHNSTOFF.

Prize—Collusive capture.

Unless it appears affirmatively, that the capture was collusive, the property will be condemned to
the captors,
The Bothnea, 2 Gallis. 78, reversed.

ArPEAL from the Circuit Court for the district of Massachusetts. From
the papers found on board these vessels, and the preparatory examinations
in the court below, it appeared, that they were foreign vessels, having on
board, as was admitted on all sides, false and simulated Swedish papers.
They both sailed from Halifax, Nova Scotia, about the 24th of November
1813, laden with cargoes of British manufactured goods, destined for the
United States ; and on the same day, were captured, near the Ragged Islands,
either really or collusively, by the privateer Washington, of 2432 tons,
%1ro7 o0 gun and fifteen men, belonging to Portland, *in the district of

~ "4 Maine, and commanded by William Malcomb. They were taken in
sight of each other ; the Jahnstofl, first, within about three hours, and the
Bothnea, within about nine hours, after leaving Halifax. At the time of
the capture, there were on board the Bothnea, seven persons, and on board
of the Jahnstoff, five persons, composing their respective crews, and one
Aimnerican passenger. The whole of the crews were taken from each vessel,
and landed in a boat at Ragged Islands. The American passengers were
retained on board, and under the superintendence of prize-master and crews.

The Bothnea was conducted into Salem, and the Jahnstoff into Plymouth,
in the district of Massachusetts. Immediately on their arrival, they were
geized by the collectors of those ports, for an alleged violation of the non-
importation act. Prize proceedings were also commenced by the captors
against both vessels, before the district court of Massachusetts. The Amer-
ican passengers were examined on the standing interrogatories, and the
papers found on board deposited in court by the prize-masters. The papers
found on board the Bothnea were the Swedish simulated papers. Two bills
of lading of the cargo, dated the 23d of November 1818, purporting that
the whole cargo was shipped by John Moody & Company, merchants, of
Halifax, for New London, consigned to order. A clearance from Halifax,
dated on the same day. A British license from Sir John Sherbrooke, gov-
ernor, &c., dated on the 9th of November 1813, authorizing John Moody
and others to export in any vessel, not belonging to France, to any port in
11 the *United States, any British goods, on British or American account,

which license was to continue in force for two months. And two
letters, dated at Halifax, on the 23d November 1813 ; one purporting
to be addressed to the consignee of the cargo, the other to be addressed
to the master of the Bothnea. These letters are as follows :

“Halifax, November 23d, 1813.
“Dear sir: We now only inclose you a bill of lading of the cargo ship-
ped on our joint account per the Bothnea, agreeable to the memorandum
left with us by Vandervelt, when last here. The invoices we forwarded in
duplicate, one by P. Jones, and the other by Schonesburg, which you will
have received before this. Z. has our particular instructions how to pro-
ceed, when in with the squadron. We have settled for A.’s share of the
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compensatian. B. 2, will pay his. We have fixed on $200, exclusive of the
freight, which we have also arranged for. Most sincerely do we wish this
speculation to succeed, at the same time, request your earliest advice how
to proceed with the next. Do not trust too much paper. Wehave directed
Z.,in case of meeting with an American cruiser, to destroy all. We are,
very truly, your friends and obedient servants,

Jonx Moopy & Company.”

¢« Halifax, Nov. 23d, 1818.
“ Captain J*, K*, Schooner Bothnea.

“Sir: We hand you herewith sundry inclosures respecting the cargo of
the Bothnea, to your most particular care. You will perceive the necessity
of using every possible caution. We are only apprehensive of Shaving
Mills. You will, of course, secrete everything respecting the transaction.
*In case of British interruption, we must recommend your being well r#172
assured that there is no deception, as you must be aware of the facility ' ~ "
with which American cruisers may pass for English. The invoices of the
goods are already forwarded. You will make the best of your way to
N.*¥, When in with any of the B. B. squadren, come forward with your
Ex. Li., which will safely pass you, and then nothing will remain but activity
and dispatch in getting the goods on shore. We should not have embarked
ourselves so largely in this concern, but from the ease with which dry-goods
can be smuggled into those places, if properly managed. The bill of lading
is to order, you will, therefore, receive instructions from our friends A. 1,
and B. 2. 'We expect your best place will be to lay off, under the protection
of H.M. ships, and deliver the cargo in boats and lighters, without proceed-
ing further ; and as our friends are already advised on the subject, no doubt
every necessary step will be taken. Should, however, any unexpected casu-
alty happen, we recommend your getting out of the way, as we would rather
the whole should be sacrificed than any mischief happen to But,
above all, keep out of sight your Ex. Li. clearance and this letter. Do not
confide too much. If you have any suspicions, destroy all at once, and after
committing this to memory, be sure to put it perfectly out of danger. As
to the return-cargo, we need not say anything on the subject, having the
fullest confidence that a voyage to St. Barts. may be profitably effected with
certain articles ; flour out of the question, unless rye. *B. No. 2, ry;

. . . . L 3
will pay you the compensation agreed, exclusive of the freight we
have allowed. A.’s proportion we will settle with our own. If it is possible
to obtain convoy, we will, but it is doubtful. We are your friends and
humble servants, Joan Moony & Co.”

“P. S. Do not write, for fear of accidents. Let your communications be
verbal.” <

The papers on board of the Jahnstoff, were the Swedish simulated papers ;
a British license, and clearance of the same date and purport as in the Both-
nea ; two bills of lading of the cargo, dated the 23d November 1813, on the
same account, destination and consignment as in the case of the Bothnea ;
and two letters, dated at Halifax, on the same day, one addressed to Messrs.
B. 2, and A. 1, at New London ; and the other to the master of the Jahn-
stoff. The first of these letters is as follows : '
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¢ Halifax, Nov, 23d, 1813.

Dear sir: We now inclose you a bill of lading of the cargo shipped on
our joint account per the brig Jahnstoff, agreeable to the memorandum left
with us by Vandervelt, when last here. Theinvoice we forwarded in dupli-
cate, one by P. Jones, and the other by Schoneshurg, which you will have
received before this. Z. has our particular instructions how to proceed,
when in with the Squad. We have settled for A.’s share of the compensa-
tion ; B. No. 2, will pay his. We have fixed 200 dollars, exclusive of the
freight, which we have also arranged for. Most sincerely do we wish this
speculation to succeed. At same time, request your earliest advice how to
*1741 proceed with the next. Do not trust too much paper. We have

4 directed Z., in case of meeting *with an American cruiser, to destroy
all.”

The other letter is an exact transcript of that addressed to the master
of the Bothnea, except that the direction was varied.

At the hearing in the district court, a claim was interposed by the
district-attorney in behalf of the United States, and of the collector, praying
a condemnation to them, upon the ground of a collusive capture, and frand-
ulent breach of the non-importation act. That court dismissed the captor’s
libel, and condemned the vessels and their cargoes to the United States;
from which sentence, an appeal was interposed to the ecircuit court, which
court affirmed the condemnation, and the causes were brought to this court
by apppeal.

Further proof was ordered, at the last term, and the causes again came
on for hearing, at present term, upon the farther proof exhibited by both
parties, and directed to explain the several points indicated by the court as
grounds of doubt on the original evidence.(#) Under the commissions taken
out to examine witnesses, the following interrogatories were exhibited on
the part of the captors. Have not some of the privateers; fitted out in the
eastern ports, during the war of the revolution and the late war, been of
very small burden? Was it not usual for these privateers, armed some-
times with one carriage-gun only, to proceed coastwise, upon short cruises,
and did they not capture prizes of great value? Was it not their practice,
to frequent the ports of the district of Maine and of the province of
#1751 "Nova Scotia, for the purpose of running out occasionally, capturing

the British commerce bound in and out of Halifax and other enemy’s
ports, and were they not often successful? Did it not often happen, that
the crews of the vessels, captured by them, were put ashore by the priva-
teers, instead of being brought in as prisoners? Has it not been the practice,
for sea-faring persons in the district of Maine to become owners of such
privateers, and to go in them on short eruises? Did it frequently happen,
during the late war, that unarmed vessels, under neutral or British colors,
sailed without convoy from the port of Halifax, either to New London,
Long Island Sound, or elsewhere? And on the part of the United States,
the following : Was it not the usual custom, during the late war, for the
owners of privateers, to stipulate with the officers and crew, that the
latter should receive one moiety or some other definite proportion of the

—_—

(@) See 1 Wheat. 408,
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proceeds of all prizes? Were there any cases where the “crews were

engaged to serve on monthly wages, without participating in the prizes ?

Was it not usual, for privateers to bring in the prisoners captured by

them? What was the usual and adequate crew and armament of a priva-.
teer of about 25 tons burden, intended for a cruise from the eastern ports,

in the Bay of Fundy and along the coasts of Nova Scotia? Together

with other interrogatories tending to show, or to negative, collusion between

the owners of the captured vessels and the privateer by which the capture

was made. The answers to these interrogatories, by the various witnesses

examined, were contradictory and inconsistent, *and it would be %176

obviously impossible to present any intelligible abstract of their tes- -
timony, without extending the case to an inconvenient length. But among
other circumstances, it was proved, that nine out of fifteen of the prize-
crew, were joint owners.

The causes were argued on the further proof, by Harper and Winder,
for the appellants and captors, and by the A¢torney- General, for the United
States.

Jounson, Justice, delivered the opinion of the court.—After duly weigh-
ing the evidence in these cases, a majority of the court are of opinion, that
the vessel and cargo must be adjudged to the owners, officers and crew of
the capturing privateer. Independently of the act of landing the entire
crews of the captured vessels, there was nothing in the case which
necessarily led to suspicion. And this is explained, on a ground that is very
plausible, to wit, that having a course to run, which swarmed with enemy’s
vessels, their intention was to personate the original crew, and pass off the
prizes, on the approach of an enemy, under their original character. It is
not at all impossible, that nothing but this ruse de guerre may have been in
contemplaation of the crew. There is, indeed, something in it peculiarly
characteristic, when we consider the spirit of adventure, and great mental
resources which distinguish the people of whom the crew was composed.
It is to *be regretted, that this talent for enterprise had not been [*177
always more happily applied than it was in the adventure of the
Jahnstoff and Bothnea. These vessels had both been employed in trans-
porting provisions from New Haven to Halifax, and were now returning
with cargoes of dry-goods, to be smuggled into the United States, in the
vicinity of the same place. The documentary evidence shows an intimate
correspondence between the shippers at Halifax and some persons resident
in the United States; but who they were must remain unknown, as the
merchants in Halifax have, in their examination, refused to betray them.
That the voyages of these vessels was loaded with infamy, no one pretends
to deny ; the reasoning of the courts below is unanswerable on this point.
But the majority of this court are of opinion, that the evidence is not
sufficient to fasten on the captors a participation in the fraud. The whole
may have been, for aught we know, a combination of machinery, the result
of the most consummate art. 1t is certainly true, that, in one view of the
case, everything may be attributed to artifice, in another, to natural conduct.
Scarcely a feature of it may not be indifferently pronounced the lineament of
guilt or innocence, In such a case, a court of justice has no alternative ; it
must pronounce in favor of innocence,
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The decrees below will, therefore, be reversed, and the vessels and
cargoes adjudged to the captors.

Sentence reversed.
Mr. Justice STORY gave no opinion.

*178] *LAmrAw ef al. v. OrGAN.

Sale.—Fraud.

A vendor of goods is not bound to communicate to his vendee, intelligence of extrinsic circum-
stances, which might influence the price, and which were exclusively within his own knowledge,
when the means of intelligence are equally described to both parties.!

Error to the District Court for the Louisiana district. The defendant
in error, filed his petition or libel, in' the court below, stating, that on the
18th day of February 1815, he purchased of the plaintiffs in error one hun-
dred and eleven hogsheads of tobacco, as appeared by the copy of a bill of
parcels annexed, and that the same were delivered to him by the said Laidlaw
& Co., and that he was in the lawful and quiet possession of thesaid tobacco,
when, on the 20th day of the said month, the said Laidlaw & Co., by force,
and of their own wrong, took possession of the same, and unlawfully with-
held the same from the petitioner, notwithstanding he was, all times, and
still was, ready to do, and perform all things on his part stipulated to be
done and performed in relation to said purchase, and had actually tendered

to the said Laidlaw & Co., bills of exchange for the amount of the purchase-

money, agreeable to the said contract ; to his damage, &c. Wherefore, the
petition prayed, that the said Laidlaw & Co. might be cited to appear and
answer to his plaint, and that judgment might be rendered against them for
his damages, &c. And inasmuch as the petitioner did verily believe, that
the said one hundred and eleven hogsheads of tobacco would be removed,
*170] concealed or disposed of by the *said Laidlaw & Co., he prayed that

"1 a writ of sequestration might issue, and that the same might be
sequestered in the hands of the marshal, to abide the judgment of the court,
and that the said one hundred and eleven hogsheads of tobacco might be

1 Blydenburgh ». Welsh, Bald. 831. In Lapish
v. Wells, 6 Maine 189, it is said, that this case
seems ‘“to go as far as moral principles will
justify, even in cases of that description depend-
ing on public intelligence;"” and further than
the court seemed inclined to go in Ktting v.
United States Bank, 11 Wheat. 59. It was
reviewed and criticised by Mr. Gulian C. Ver-
planck, in an Essay on the Doctrine of Con-
tracts, in which he shows it to be at variance
with the principles of the civil law; in regard
to which, however, Chief Justice GiBson says,
in Bayard v. Shunk, 1 W. & S. 100, “ the civil
law principle of equality, however practicable,
in an age when the operations of commerce were
few, simple and circumspect, would be entirely
unfit for the rapid transactions of modern
times ; it would put a stop to them altogether.
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No man can withhold his praise of the civil law,
as a wonderful fabrick of wisdom for its day,
or deny that it has contributed largely to the
bests parts of our jurisprudence; but all its
materials of superior value, have already been
worked up in our more commodious modern
edifice; and if the cultivation of an acquaint-
ance with it, is to beget a desire to substitute
its abstract principles for the maxims of the
common law (the accumulative wisdom of a
thousand years’ experience), it were better that
our jurists should die innocent of a knowledge
of it.” For an exhaustive review of the influ-
ence of the Roman law upon our institutions,
from a use of it, in Great Britain, for a period
of 500 years, see the introductory chapter to
Finlason’s edition of Reeves' History of the
English Law.
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finally adjudged to the petitioner, together with his damages, &c., and costs
of suit ; and that the petitioner might have such other and further relief as
to the court should deem meet, &c.

The bill of parcels referred to in the petition was in the following words
and figures, to wit:

“Mr. Organ, Bo’t of Peter Laidlaw & Co., 111 hhds. Tobacco, weighing
120,715 pounds, n’t fr. $7544.69. New-Orleans, 18th February 1815.”

On the 21st of February 1815, a citation to the said Laidlaw & Co. was
issued, and a writ of sequestration, by order of the court, to the marshal,
commanding him to sequester 111 hogsheads of tobacco, in their possession,
and the same, so sequestered, to take into his (the marshal’s) possession, and
safely keep, until the further order of the court ; which was duly executed
by the marshal. And on the 2d of March 1815, counsel having been heard
in the case, it was ordered, that the petitioner enter into a bond or stipula-
tion, with sufficient sureties, in the sum of $1000, to the said Laidlaw & Co.,
to indemnify them for the damages which they might sustain in consequence
of prosecuting the writ of sequestration granted in the case.(a)

*On the 22d of March 1815, the plaintiffs in error filed their answer, [*180
stating that they had no property in the said tobacco claimed by the L ™
said petitioner, or ownership whatever in the same, nor had they, at any time
previous to the bringing of said suit ; but disclaimed all right, title, interest
and claim to said tobacco, the subject of the suit. And on the same day,
Messrs. Boorman & Johnston filed their bill of interpleader or intervention,
stating that the petitioner having brought his suit, and filed his petition,
claiming of the said Laidlaw & Co., 111 hogsheads of tobacco, for which he
had obtained a writ of sequestration, when, in truth, the said tobacco
belonged to the said Boorman & Johnston, *and was not the property
of the said Laidlaw & Co., and praying that they, the said Boorman
& Johnston, might be admitted to defend their right, title and claim, to the
said tobacco, against the claim and pretensions of the petitioner, the justice
of whose claim, under the sale as stated in his petition, was wholly denied,
and that the said tobacco might be restored to them, &e.

e
[*181

(@) Sequestration, in the practice of the civil law, is a process to take judicial cus-
tody of the 7es or persona in controversy, to abide the event of the suit. It may be
applied to real or personal property, the right to which is litigated between the parties,
or even to persons, as to a married woman, in a cause of divorce, in order to preserve
her from ill-treatment on the part of her husband, or to a minor, in order to secure him
from ill-treatment by his parents. Clerke’'s Prax. tit. 43; Pothier, de la Procédure
Civile, partie 1, ch. 8, art. 2, § 1; Code Napoleon, liv. 8, tit. 11, Des Dépits et du
Séquestre, art. 1961; Digest of the Civil Laws of Louisiana, 419. The sequestration
may be demanded, either in the original petition, or, in the progress of the cause, at
any time before it is set down for hearing, by a petition from the party demanding it,
with notice to the opposite party, on which the judge, after hearing counsecl, pro-
nounces his interlocutory sentence or decree. This sentence is to be provisionally
executed, notwithstanding an appeal. The sequestration is usually ordered, in posses-
sory actions, where the preliminary proofs of the parties appear to be nearly balanced ;
where an inheritance, consisting of personal effects of great value, is in controversy ;
where there is ground to apprehend, that the parties may resort to personal violence,
in contesting the enjoyment of the mesne profits; in actions of partition, where the
property in litigation cannot be quietly enjoyed by the respective owners; and some:
times, in cases where the suit is likely to be of long duration. Pothier, Ib., and § 2.
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On the 20th of April 1815, the cause was tried by a jury, who returned
the following verdict, to wit: “The jury find for the plaintiff, for the
tobacco named in the petition, without damages, payable as per contract.”
‘Whereupon, the court rendered judgment ¢“that the plaintiff recover of
the said defendants the said 111 hogsheads of tobacco, mentioned in the
plaintiff’s petition, and sequestered in this suit, with his costs of suit, to be
taxed ; and ordered, that the marshai deliver the said tobacco to the said
plaintiff, and that he have execution for his costs aforesaid, upon the said
-plaintiff’s depositing in this court his bills of exchange for the amount of
the purchase-money, indorsed, &ec., for the use of the defendants, agreeable
to the verdiet of the jury.” On the 29th of April 1815, the plaintiffs in
error filed the following bill of exceptions, to wit :

“ Be it remembered, that on the 20th day of April, in the year of our
Lord 1815, the above cause came on for trial before a jury, duly sworn and
impannelled, the said Peter Laidlaw & Co. having filed a disclaimer, and
Boorman & Johnston, of the city of New York, having filed their claim.
1891 And now, the said IHector M. Organ *having closed his testimony,

1 the said claimants, by their counsel, offered Francis Girault, one of
the above firm of Peter Laidlaw & Co., as their witness ; whereupon, the
counsel for the plaintiff objected to his being sworn, on the ground of his
incompetency. The claimants proved, that Peter Laidlaw & Co., before
named, were, at the date of the transaction which gave rise to the above
suit, commission-merchants, and were then known in the city of New Orleans
as such, and that it is invariably the course of trade in said city, for commis-
sion-merchants to make purchases and sales, in their own names, for the use
of their employers ; upon which, the claimants again urged the propriety of
suffering the said Francis Girault to be sworn, it appearing in evidence that
the contract was made by Organ, the plaintiff, with said Girault, one of the
said firm of Peter Laidlaw & Co., in their own name ; and there being
evidence that factors and commission-merchants do business on their own
account, as well as for others, and there being no evidence that the plaintiff,
at the time of the contract, had any knowledge of the existence of any other
interest in the said tobacco, except that of the defendants Peter Laidlaw &
‘Co., the court sustained the objection, and rejected the said witness. To
which decision of the court, the counsel for the claimants aforesaid begged
leave to except, and prayed that this bill of exceptions might be signed and
allowed.

“ And it appearing in evidence in the said cause, that on the night of the
18th of February 1815, Messrs. Livingston, White, and Shepherd brought
#1857 from the *Dritish fleet the news, that a treaty of peace had been

1 signed at Ghent, by the American and British commissioners, con-
tained in a letter from Lord Bathurst to the Lord Mayor of London, pub-
lished in the British newspapers, and that Mr. White caused the same to be
made public, in a handbill, on Sunday morning, 8 o’clock, the 19th of
February 1815, and that the brother of Mr. Shepherd, one of these gentle-
men, and who was interested in one-third of the profits of the purchase set
forth in said plaintiff’s petition, had on Sunday morning, the 19th of Feb-
ruary 1815, communicated said news to the plaintiff ; that the said plaintiff,
on receiving said news, called on Francis Girault (with whom he had been
bargaining for the tobacco mentioned in the petition, the evening previons),
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said Francis Girault being one of the said house of trade of Peter Laidlaw
& Co., soon after sunrise on the morning of Sunday, the 19th of February
1815, before he had heard said news. Said Girault asked, if there was any
news which was calculated to enhance the price or value of the article about
to be purchased ; and that the said purchase was then and there made, and
the bill of parcels annexed to the plaintiff’s petition, delivered to the plain-
tiff, between 8 and 9 o’clock in the morning of that day ; and that, in con-
sequence of said news, the value of said article had risen from 30 to 50 per
cent. There being no evidence that the plaintiff had asserted or suggested
anything to the said Girault, calculated to impose upon him with respect to
said news, and to induce him to think or believe that it did not exjst ; and
it appearing that *the said Girault, when applied to, on the next day, ., 184
Monday, the 20th of February 1815, on behalf of the plaintiff, for L

an invoice of said tobacco, did not then object to the said sale, but promised-
to deliver the invoice to the said plaintiff, in the course of the forenoon of
that day ; the court charged the jury, to find for the plaintiff. Wherefore,
that justice, by due course of law, may be done in this case, the counsel of
said defendants, for them, and on their behalf, prays the court that this bill
of exceptions be filed, allowed and certified as the law directs.

(Signed) Dowmintex A, ALz, District Judge.”
“New Orleans, the 3d day of May 1815.”

On the 29th of April 1815, a writ of error was allowed to this court, and
on the 8d of May 1815, the defendant in error deposited in the court below,
ior the use of the plaintiffs in error, the bills of exchange mentioned in the
pleadings, according to the verdict of the jury and the judgment of the
court thereon, which bills were thereupon taken out of court by the plain-
tiffs in error.

February 20th. C. J. Ingersoll, for the plaintiffs in error.—1. The
first question is, whether the sale, under the circumstances of the case, was
a valid sale ; whether fraud, which vitiates every contract, must be proved,
by the communication of positive misinformation, or by withholding infor-
mation when asked. Suppression of material circumstances, within the
knowledge of the vendee, and not accessible *to the vendor, is equiv- *185
alent to fraud, and vitiates the contract.(z) Pothier, in discussing [

td
this subject, adopts the distinetion of the jforum of conscience, and the
forum of law ; but he admits that fides est servanda. (6) The parties treated

(@) 1 Comyn on Cont. 88, and the authorities there cited.

(0) Pothier, de Vente, Nos. 233 to 241. He considers this question under the four
following heads. 1st. Whether good faith obliges the vendor, at least, ¢n foro consci-
entie, not only to refrain from practising any deception, but also from using any men-
tal reservation? 2d. What reservation binds the party in the civil forum, and to what
obligations? 8d. Whether the vendor is bound, at least, in foro conscientie, not to
conceal any circumstances, even extrinsic, which the vendee has interest in knowing ?
4th. Whether the vendor may, in foro conscientim, sometimes sell at a price above the
true value of the article ? As Pothier’s discussion throws great light on this subject,
a tganslation of this part of his admirable treatise may not be unacceptable to the
reader.

_“Art. T. 233, Although, in many transactions of civil society, the rules of good
faith only require us to refrain from falsehood, and permit us to conceal from others
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on an unequal footing, as the one *party had received intelligence of
*187] the peace of Ghent, at the time of the contract, and the other had
not. *This news was unexpected, even at Washmgton, much more

that which they have an interest in knowing, if we have an equal interest in concealing
it from them; yet, in interested contracts, among which is the contract of sale, good
faith not only forbids the assertion of falsehood, but also all reservation concerning
that which the person with whom we contract has an interest in knowing, touching the
thing which is the object of the contract.

*The reason is, that equity and justice, in these contracts, conmsts in equahty It
ig ev1dent that any reservation, by one of the contracting parties, concerning any cir-
cumst.mce which the other has an interest in knowing, touching the object of the con-
tract, is fatal to this equality : for the moment the one acquires a knowledge of this
object, superior to the other, he has an advantage over the other in contracting; he
knows better what he is doing than the other; and consequently, equality is no longer
found in the contract.

¢ In applying these principles to the contract of sale, it follows, that the vendor is
obliged to dlsclose every circumstance within his knowledge touchlng the thing, which
the vendee has an interest in knowing, and that he sins against that good faith
which ought to reign in this contract, if he conceals any such circumstance from him.

¢“This is what Florentinus teaches in the law 43, § 2, Dig., de Contr. Empt. Dolum
malum d se abesse prastare venditor debet, qui non tantum in eo est qui fallendi causd
obscuré loquitur, sed etiom qui insidiosé, obscuré dissimulat.

284, According to these principles, the vendor is obliged not to conceal any of
the defects of the article sold, which are within his knowledge, although these defects
may not be such as fall within an implied warranty, but even such defects as the ven-
dee would have no right to complain of, if the vendor, who had not disclosed them,
was ignorant of their existence. Cum ex XII. tabulis, says Cicero (lib. 3, de Off.), satis
esset cautum eq prastare quem essent lingud nuncupatd ; d jurisconsultis, etiam reticen-
ciw pena constituta, quid-quid enim inest pradio vitii id statuerunt, si venditor
sciret, nisi nominatim dictum esset, prastare oportere. 'The vendor, in this case, is
held in id quanti (emptoris) intererit scisse; Dig. 1. 4, de Act. Empt.; and this
reservation may sometimes authorize a rescinding of the contract. 1. 11, § 5, Dig.
de tit.

¢285. This rule ought to be applied, although the vendor, who has concealed the
defects in the thing sold, has not sold it for more than its value with these defects.
The reason is, that he who sells me a thing, has no right to require that I should pay
the highest price for it, unless I consent to buy it for that price ; he has no right to
require of me a higher price than that which I voluntarily give, and he ought not
to practice any artifice, to induce me to consent to buy it at a higher price than I
should have been willing to give, had I known the defects which he had maliciously
concealed.

¢‘236. Good faith obliges the vendor, not only not to conceal any of the intrinsic vices
of the thing sold, but generally not to dissemble any circumstance concerning it, which
might induce the vendee not to buy, or not to buy at so high a price. For example,
the vendee may have his action against the vendor, if the latter has concealed the exist-
ence of a bad neighborhood to a real estate sold by him, which might have prevented
the vendee from purchasing, had he known it: 8¢ quis in vendendo praedio confinem
celaverit, quem emptor si audisset, empturus non esset. Dig. 1. 15, § 8, de Contr.
Empt.

¢¢237. These principles of the Roman jurisconsults, are more accurate and more
conformable to justice than the decision of St. Thomas, which permits the vendor to
conceal the vices of the thing sold, except in two cases: 1. If the vice be of a nature
to cause the vendee some injury ; and 2. If the vendor availed himself of his reserva- |
tion, in order to sell the thing at a higher price than it was worth. This decision |
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at New Orleans, the recent scene of the *most sanguinary operations of
the war. In answer to the question, whether there was any news cal- (%189
culated *to enhance the price of the article, the vendee was silent,. L

appears to me to be unjust, since, as the vendor is perfectly at liberty to sell, or not to
sell, he ought to leave the vendee perfectly at liberty to buy, or not to buy, even for a
fair price, if that price does not suit the buyer: it is, therefore, unjust, to lay a snare
for this liberty which the vendee ought to enjoy, by concealing from him the vice of
the thing, in order to induce him to buy that which he would not have been willing to
buy, for the price at which it is sold to him, had he known its defects.

“ Arr. II. 238. Although it is with respect to the civil foruin, that the Roman juris-
consults have established the principles which we have stated, touching the obligation of
the vendor not to conceal from the vendee any circumstance relative to the thing sold,
and although they ought to be exactly followed, in foro conscientie, yet they are little
observed in our tribunals, and the vendee is not easily listened to, who complains of
the concealment of some vice in the thing sold, unless it be such a defect as falls
within the doctrine of implied warranty. The interest of commerce not permitting
parties-to set aside their contracts with too much facility, they must impute it to their
own fault, in not having better informed themselves of the defects in the commodities
they have purchased.

239. There are, nevertheless, certain reservations touching the thing sold, which
have been thought worthy of the attention of the law, and which are obligatory on the
vendor, in the civil forum ; as for instance, when the vendor knows that the thing
which he sells does not belong to him, or that it does not irrevocably belong to him,
31- tl,lat it is subject to certain incumbrances, and conceals these facts from the ven-

ee,” &ec.

‘“Arr. IIL 241. Cicero, in the third book of his Offices, has treated this question in
the case of a corn-merchant, who being arrived at Rhodes, in a time of scarcity, before
a great number of other vessels, loaded with corn, exposes his own for sale: Cicero pro-
poses the question, whether this merchant is obliged to inform the buyers, that there
are a great number of other vessels on their voyage, and near the port? He states,
upon this question, the sentiments of two stoic philosophers, Diogenes and Antipater ;
Diogenes thought that the merchant might lawfully withhold the knowledge which he
had of the vessels on the point of arriving, and sell his corn at the current price: Anti-
pater, his disciple, whose decision Cicero appears to adopt, thought, on the contrary,
that this dissimulation was contrary to good faith. The reason on which he grounds
this opinion is, that the concord which ought to exist among men, the affection which
we ought to bear to each other, cannot permit us to prefer our private interest to the
interest of our neighbor, from whence it follows, that, though we may conceal some
things, from prudence, we cannot conceal, for the sake of profit, facts which those with
whom we contract have an interest in knowing. Hoc celandi genus, says he, non aperti,
non simplicis, non ingenui; non justi, non viri boni : vertuti potius, obscuri, astuts,
Jallacis, malitiosi, callidi, veteratoris, vafri.

‘“The question only concerns the forum of conscience; for there can be no doubt,
that in the civil forum, the demand of a vendee cannot be listened to, who complains
that the vendor has not disclosed to him all the extrinsic circumstances relative to the
thing sold, whatever interest the vendee might have in knowing them. The decision of
Cicero is somewhat difficult to maintain, even in the Jorum of conscience. The greater
part of the writers on natural law have considered it as unreasonable.

*“These writers are of opinion, that the good faith which ought to govern the con-
tract of sale, only requires that the vendor should represent the thing sold as it is,
w1thqut dissimulating its defects, and not to sell it above the price which it bears at
the time of the contract; that he commits no injustice, in selling it at this price,
although he knows that the price must soon fall; that he is not obliged to disclose to
the vendee, a knowledge which he may have of the circumstances that may produce a

89




*190 SUPREME COURT * [Feb’y

Laidlaw v. Organ.

This reserve, when such a question was *asked, was equivalent to a
false answer, and as much calculated to deceive as the communication
of the most fabulous intelligence. Though the plaintiffs in error, after

depression of the price; the vendee having no more right to demand that the vendor
should impart this knowledge, than that he should give away his property ; that if he
should do it, it would be merely an act of benevolence, which we are not obliged to
exercise, except towards those who are in distress, which was not the case with the
Rhodians, who were only in want of corn, but were not in want of money to buy it.
The profit which the merchant makes in selling it for the price it is worth to-day,
although he is conscious the price will fall to-morrow, is not niquitous; it is a just
recompense for his diligence in reaching the market first, and for the risk which he
ran of losing upon his commodities, if any accident had prevented his arriving so soon.
It is no more forbidden to sell at the current price, without disclosing the circumstances
which may cause it to fall, than it is to buy, without communicating those which may
cause it to rise. And Joseph was never accused of injustice, for profiting of the knowl-
edge which he alone had of the years of famine, to buy the fifth part of the corn of the
Egyptians, without warning them of the years of famine that were to follow.

¢ Notwithstanding these reasons and authorities, I should have some difficulty, in
the forum of conscience, in excusing the injustice of a profit which the vendor might
derive from concealing a fact which would cause a fall in the price of the commodity,
when that fall must be very considerable, and must certainly arrive, in a very short
period of time, such as that which the merchant knew of the near approach of a fleet
to Rhodes, laden with corn. In the contract of sale, as well as in other mutually bene-
ficial contracts, equity requires, that what the one party gives should be the equivalent
of what he receives, and that peither party should wish to profit at the expense of the
other. But in the case of the merchant, who, by dissembling the knowledge which he
has of this fact, sells his corn at one hundred livres the cask, the market-price of the
day, can he, without illusion, persuade himself that the article which, in two days, will
be worth no more than twenty livres, is the equivalent of one hundred livres which he
receives? You will say, that it is sufficient, if, at the time, it be worth the price of
one hundred livres, for which he sells it. I answer, that a thing, which has a present
and momentary value of one hundred livres, but which he certainly knows will be
reduced in two days to the value of twenty, cannot be seriously regarded by him as
truly the equivalent of the money which he receives, and which must always be worth
one hundred. Does not his conduct imply, that he wishes, by his reservation, to profit
and enrich himself at the expense of the buyers, to induce them to purchase a com-
modity by which he is certain -they must lose, in two days, four-fifths of the original
cost

The merchant will smile at the rigid morality of this deservedly celebrated writer,
who proceeds, in a fourth article, to consider whether the vendor may, in jforo consci-
entie, sometimes, sell at a price above the true value of the commodity. After laying
down some general rules on this subject, he remarks, that ¢ they are not adopted in the
civil forum, where a vendee is not ordinarily admitted to complain, that he has pur-
chased dearer than the true value, it being for the interest of commerce that parties
should not be allowed to set aide their contracts with too much facility.” No. 242. In
a subsequent part of his treatise, he states what is the nature of the frauds that may
be committed by the vendee, which he resolves into two classes. 1st. The first con-
sists of any misrepresentation or circumvention which the vendee may employ, in order
to induce the vendor to sell, or to sell at a less price. 2d. Where the vendee conceals
from the vendor the knowledge which he may have, touching the thing sold, and which
the vendor may not possess. The former species of fraud, if sufficiently proved, he con-
siders will invalidate the contract even in the civil forum. But the latter, he deems
only obligatory in foro conscientie, both because unduly restricting the freedom of com-
merce, and because the vendor ought to know best the qualities of the articles he sells,
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they heard the news of peace, still went on, in ignorance of their legal
rights, to complete the contract, equity will protect them.

*2. Mr. Girault was improperly rejected as a witness, because he [*191
and his partner had disclaimed, and Messrs. Boorman & Johnston, the
real owners of the tobacco, had intervened and taken the place of the ori-
ginal defendants. Girault was not obliged to disclose his character of agent,
and, as such, he was an admissible witness. Dizon v. Cooper, 3 Wils. 40 ;
Benjamin v. Porteus, 2 H. Bl. 590 ; Mackey v. Rhinelander, 1 Johns. Cas.
408 ; Jones v. Hake, 2 Tbid. 60 ; Burlingame v. Dyer, 2 Johns. 189. The
tendency of the modern decisions, to let objections go to the credibility, and
not to the competency of witnesses, ought to be encouraged, as an improve-
ment in the jurisprudence on this subject. Besides, the proceedings are
essentially én rem, according to the course of the civil law, and that con-
sideration is conclusive as to the admissibilty of the witness.

3. The court below had no right to charge the jury absolutely to find for
the plaintiff. It was a mixed question of fact and law which ought to have
been left to the jury to decide.

4. There is error in the judgment of the court, in decreeing a deposit of
the bills of exchange by the vendee, for the tobacco, no such agreement being
proved.

Key, contrd.—1. Though there be no testimony in the record to show a
contract for payment in bills of exchange, still the court may infer that such
was the contract, from the petition of the plaintiff below, supported as it is
by his oath, and uncontradicted, as to this fact, by the defendant’s answer.
*The decree was for a specific performance, and the vendors took the 9
bills out of court. L RES

2. The judge’s charge was right, there being no evidence of fraud. The
vendee’s silence was not legal evidence of fraud, and therefore, there was
no conflict of testimony on this point : it was exclusively a question of law ;
the law was with the plaintiff ; and consequently, the court did right to
instruct the jury to find for the plaintiff.

3. Mr. Girault was an inadmissible witness. He and his partners were
general merchants as well as factors. They sold in their own names, and
might call the article their own, or the property of their principals, as it
suited them. But they were parties to the suit, and the intervention of their
principals did not abate the suit as to them.(¢) *On every ground, ., 193
therefore, Mr. Girault was an inadmissible witness. 88

and if he does not, it is his own fault. Nos. 294-98. 1In the fifth part, ch. 2, he con-
siders the subject of the action which is given by the Code, 1. 4, tit. 44, De rescind.
vend., to the vendor, for rescinding the contract, on account of enormous lesion, or
gross inadequacy of price, which, however, does not extend to merchandise, or other
personal property, and therefore, it is unnecessary to trouble the reader, by extending
this note to a greater length.

(@) Interventlon is a proceeding by which a third person petitions to be received as
a party in a cause, either with the plaintiff or the defendant, and to prosecute the suit
jointly with the party whose interests may be connected Wlth his own. It may take
Place, cither before or after the cause isatissue, and set down for hearing ; either in the
court below, or upon appeal. But it cannot operate to retard the adjudication of the
Principal cause; which may either may be determined separately, or the whole contro-
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4. The only real question in the cause is, whether the sale was invalid,
because the vendee did not communicate information which he'received pre-
cisely as the vendor might have got it, had he been equally diligent or
equally fortunate? And, surely, on this question, there can be no doubt.
Even if the vendor had been entitled to the disclosure, he waived it, by not
insisting on an answer to his question ; and the silence of the vendee might
as well have been interpreted into an aflirmative as a negative answer. But,
on principle, he was not bound to disclose. Even admitting that his conduct
was unlawful, én foro conscientic, does that prove that it was so, in the civil
Jorum ? Human laws are imperfect in this respect, and the sphere of morality
is more extensive than the limits of civil jurisdiction. The maxim of caveat
emptor could never have crept into the law, if the province of ethics had
been co-extensive with it. There was, in the present case, no circumvention
or manceuvre practised by the vendee, unless rising earlier in the morning,
and obtaining, by superior diligence and alertness, that intelligence by which
the price of commodities was regulated, be such. It is a romantic equality
that is contended for on the other side. Parties never can be precisely equal
%1047 10 knowledge, either of facts or of the *inferences from such facts,

““*1 and both must concur, in order to satisfy the rule contended for. The
absence of all authority in England and the United States, both great com-
mercial countries, speaks volumes against the reasonableness and practica-
bility of such a rule.

C. J. Ingersoll, in reply.—Though the record may not show that any-
thing tending to mislead, by positive assertion, was said by the vendee, in
answer to the question proposed by Mr. Girault, yet it is a case of manceuvre ;
of mental reservation ; of circumvention. The information was monopolized
by the messengers from the British fleet, and not imparted to the public at
large, until it was too late for the vendor to save himself. The rule of law
and of ethics is the same. It is not a romantic, but a practical and legal rule
of equality and good faith, that is proposed to be applied. The answer of
Boorman & Johnston denies the whole of the petition, and consequently,
denies that payment was to be in bills of exchange ; and their taking the
bills out of court, ought not to prejudice them. There is nothing in the
record, to show that the vendors were general merchants, and they disclosed
their principals, when they came to plead. The judge undertook to decide,
from the testimony, that there was no fraud ; in so doing, he invaded the

versy may be decided by one and the same judgment. Clerke’s Prax. tit. 38, 89; Po-
thier, Dela Procédure Civile, part. 1, ch. 2, art. 8, § 8 ; Code de Procédure Civile, part. 1,
liv. 2, tit. 16, De I’ Intervention, art. 339, 340. It may take place, where the goods of
one person are attached as the property or for the debt of another. Clerke's Prax.
Ibid. In actions of warranty, Pothier, Ibid. part. 1, ch. 2, art. 2, § 2; Code de Procéd-
ure Civile, lere partie, liv. 2, tit. 9, Des Exceptions Dilatoires, art. 183. So also, in a
suit for separation of property between husband and wife, the creditors of the husband
may intervene for the preservation of their rights. Ibid. 2 part. liv. 1, tit. 8, Des
Separations de Biens, art. 871.

Interest in the subject-matter of the suit is a fatal objection to the competency of a
witness by the civil law (Pothier, Ibid. part. 2, ch. 8, art. 4, § 38); but according te
the above authorities Mr. Girault appears to have been an inadmissible witness,
because still a party to the cause, notwithstanding the intervention of his principals.
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province of the jury ; he should have left it to the jury, expressing his opin-
ion merely.

*MarssALL, Ch. J., delivered the opinion of the court.—The ques-
tion in this case is, whether the intelligence of extrinsic circumstances, L
which might influence the price of the commodity, and which was exclua-
sively within the knowledge of the vendee, ought to have been communi-
cated by him to the vendor? The court is of opinion, that he was not bound
to communicate it. It would be difficult to circumscribe the contrary
doctrine within proper limits, where the means of intelligence are equally
accessible to both parties. But at the same time, each party must take care
not to say or do anything tending to impose upon the other.

The court thinks that the absolute instruction of the judge was erroneous,
and that the question, whether any imposition was practised by the véndee
upon the vendor, ought to have been submitted to the jury. For these
reasons, the judgment must be reversed, and the cause remanded to the
district court of Louisiana, with directions to award a wvenire facias de
novo,

195

Judgment reversed, and venire de novo awarded.

" *RuTHERFORD #. GREENE's Heirs, [*196

Legislative grant.

A question relative to the title of the late Major General Nathaniel Greene, to 25,000 acres of land
given to him, within the bounds of the land reserved for the use of the army, by the 10th sec-
tion of the act of the legislature of North Carolina, passed in 1782, as a mark of the sense
entertained by that state of his eminent services.

A statute amounting to a present grant, does not require the formalities required in an ordinary
grant of land, to make it effective.

A statute providing that a tract of land shall be allotted to A., for extraordinary military services,
is a present grant.

The North Carolina act of 1783 only offered for sale such lands as were then unappropriated.

Ta1s was a bill in chancery, filed in the Circuit Court for the district of
Tennessee, by the appellant, against the heirs of the late Major General
Greene.

The cause was argued by Campbell and Harper, {or the appellant, and by
Law and Jones, for the appellees.

MarsmarL, Ch. J., delivered the opinion of the court.—As this case
depends entirely on the validity of Greene’s title, the court will notice only
80 much of the record as respects that title.

In the year 1777, the state of North Carolina opened a land-office, for the
purpose of selling all the vacant lands, east of a line described in the act.
In the year 1780, an act passed, reserving a certain tract of country, for the
officers and soldiers of the line of that state. This act is lost.

*In the year 1782, an act passed, “for the relief of the officers and %197
soldiers in the continental line, and for other purposes therein men- t
tioned.” This act gives certain specified quantities of land to the officers
and soldiers ; then, the 7th section commences thus : “ And whereas, in May
1780, an act passed at Newburn, reserving a certain tract of country to be
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appropriated to the aforesaid purposes, and it being represented to this
present assembly, that sundry families had, before the passing the said act,
settled on the said tract of country, be it enacted,” &c. The section then
proceeds to grant 640 acres of land to each family which had so settled.
The 8th section appoints commissioners to lay off,.in one or more tracts, the
land allotted to the officers and soldiers. The 10th section enacts, ¢ that
25,000 acres of land shall be allotted for, and given to, Major General
Nathaniel Greene, his heirs and assigns, within the bounds of the lands
reserved for the use of the army, to be laid off by the aforesaid commis-
sioners, as a mark of the high sense this state entertains of the extraordinary
services of that brave and gallant officer.” This is the foundation of the
title of the appellees.

On the part of the appellant, it is contended, that these words give
nothing. They are in the future, not in the present tense ; and indicate an
intention to give in future, but create no present obligation on the state,
nor present interest in General Greene. The court thinks differently.
The words are words of absolute donation, not, indeed, of any specific
*land, but of 25,000 acres in the territory set apart for the officers
and soldiers.

“ Be it enacted, that 25,000 acres of land shall be alloted for and given
to Major General Nathaniel Greene.” Persons had been appointed in a
previous section to make particular allotments for individuals, out of this
large territory reserved ; and the words of this section contain a positive man-
date to them to set apart 25,000 acres for General Greene. As the act was
to be performed in future, the words directing it are necessarily in the future
tense. “Twenty-five thousand acres of land shall be allotted for, and given to,
Major General Nathaniel Greene.” Given, when? The answer is unavoid-
able—when they shall be allotted. Given, how? Not by any future act—
for it is not the practice of legislation to. enact, that a law shall be passed
by some future legislature—but given by force of this act.

It has been said, that to make this an operative gift, the words “are
hereby ” should have been inserted, before the word “given ;” so as to read,
“shall be allotted for, and are hereby given to,” &c. Were it even true,
that these words would make the gift more explicit, which is not admitted,
it surely cannot be necessary now to say, that the validity of a legislative
act depends, in no degree, on its containing the technical terms usual in a
conveyance. Nothing can be more apparent, than the intention of the legis-
lature, to order their commissioners to make the allotment, and to give the
land, when allotted, to General Greene.

The 11th section authorizes the commissioners to *appoint sur-
veyors, for the purpose of surveying the lands given by the pre-
ceding sections of the law. In pursuance of the directions of this act, the
commissioners allotted 25,000 acres of land to General Greene, and caused
the tract to be surveyed. The survey was returned to the office of the
legislature, on the 11th of Mareh, in the year 1783. The allotment and
survey marked out the land given by the act of 1782, and separated it from
the general mass liable to appropriation by others. The general gift of
25,000 acres, lying in the territory reserved for the officers and soldiers of
the line of North Carolina, had now become a particular gift of the 25,000
acres, contained in this survey.
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Against this conclusion, has been urged that article in the constitution of
North Carolina, which directs, that there should be a seal of the state, to be
kept by the governor, and aflixed to all grants. This legislative act, it is said,
cannot amount to a grant, since it wants a formality required by the consti-
tution. This provision of the constitution is so obviously intended for the
completion and authentication of an instrument, attesting a title previously
created by law, which instrument is so obviously the mere evidence of prior
legal appropriation, and not the act of original appropriation itself, that the
court would certainly have thought it unnecessary to advert to it, had not the
argument been urged, repeatedly, and with much earnestness, by counsel of
the highest respectability.

After urging that these lands were not positively *granted to
General Greene, the counsel for the.appellant proceeded to argue,
that it was in the power of the legislature, to retract its promise, and that
the legislature had retracted it. Before attempting the difficult task of
describing the limits of the legislative power, in cases where those limits
are not fixed by a written constitution, the court will proceed to inquire,
whether the government of North Carolinia has, in fact, revoked its promise,
or recalled its gift.

At a session, begun on the 12th of April 1783, the assembly passed * an
act for opening the land-office,” thereby extending the line describing the
country in which lands might be entered, so far west as to comprehend the
territory reserved for the officers and soldiers of the North Carolina line.
The 11th section of this act contains a proviso, saving from entry the lands
within the bounds reserved for the officers and soldiers. At the same ses-
sion, an act was passed “to amend the act for the relief of the officers and
soldiers of the continental line, and for other purposes.” The first six sec-
tions of this act prescribe the mode of individual appropriation, and of
obtaining titles. The 7th section, ¢ for prevention of disputes,” enacts, “ that
the officers and soldiers aforesaid, shall enter and survey the lands within
the following lines, beginuing,” &ec. This section, it is said, changes the
place reserved, and marks out a new territory for the officers and soldiers.
It is, then, contended, that this act, and *the preceding act for opening %901
the land-office, are to be construed together, and the proviso of the [
11th section of that act applied to the 7th section of this; by which opera-
tion, the whole territory before reserved for the officers and soldiers, includ-
ing the land surveyed for General Greene, is opened for entry.

The court does not concur with the counsel for the appellant, in any part
of this argument. There is nothing in the law, leading to the opinion, that
the place reserved for the officers and soldiers was changed. The fair con-
struction of the acts is, that the reserve was restricted to narrower limits,
not transferred to different ground.

It has been contended, that the court is restrained from giving this con-
struction to the acts under consideration, because the bill avers that the
" place was changed, and the demurrer admits the fact. The court will not
inquire whether this averment is founded on an apparent misconstruction of
the law, and is, therefore, to be disregarded ; or is the averment of a fact
compatible with the law ; because the fact itself does not essentially affect
the case. If the place in which lands were reserved, generally, for the offi-
cers and soldiers, but not individually appropriated, was changed ; the indi-
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vidual appropriation made for General Greene, within their original limits,
was not also changed. The act did not profess to remove him with them,
and he consequently *remained on the same ground, protected by his
pre-existing title, whatever it might be.

But it is contended, that his title was annulled by the general authority
given in the 9th section of the act, to enter all the lands within the enlarged
limits then opened to purchasers. To this argument it is answered, 1st. That
the 11th section reserves the land allotted to the officers and soldiers, then
comprehending the land surveyed for General Greene ; and, 2d. That a gen-
eral permission to enter land within a given tract of country must, of neces-
sity, be limited to lands not previously appropriated.

The positive exception contained in the 11th section, it is said by the
appellant, must be applied to the land reserved to the officers and soldiers,
by the subsequent act changing their position ; because the two acts must
be taken together ; and if so, there is no exception comprehending the lands
of General Greene. The two acts have distinct objects. The first opens a
land-office for the purpose of redeeming the public debt, by the sale of
lands ; and the second prescribes the manner in which officers and soldiers
are to obtain titles for lands given to them by the state, and amends an act
passed at a previous session on the same day. The legislature has not con-
sidered the reserve in the first act as transferred into the second ; but has,
by the 8th section of the second act, re-enacted, in a modified manner, the
prohibition intended for the protection of those for whom this reserve was
expressly made.

#203] *But let it be conceded, that the proviso of the 11th section was

repealed by implication, when the position of the officers and soldiers
was changed, and a new prohibition enacted and applied to the new reserve ;
still, it would be difficult to maintain, that this silent repeal, implied from
the removal of the object for which it was originally and chiefly intended,
should apply to another okject, originally preserved by the provision, and
for which it continues to be necessary.

But the court does not found its opinion on this position, however well
it may be supported by justice. The proposition is believed to be perfectly
correct, that the act of 1783, which opened the land-office, must be construed
as offering for sale those lands only which were then liable to appropriation,
not those which had before been individually appropriated. Whatever the
legislative power may be, its acts ought never to be so construed, as to sub-
vert the rights of property, unless its intention so to do shall be expressed
in such terms as to admit of no doubt, and to show a clear design to effect
the object. No general terms, intended for property to which they may be
fairly applicable, and not particularly applied by the legislature ; no silent,
implied and constructive repeals, ought ever to be so understood as to divest
a vested right.

But it is contended, that this construction of the acts of 1783 is forced
upon us, because the rights of others, and not the right of General Greene,
%0047 2r¢ exempted from the operation of that section, which offers *for

* sale all the land within the described territory ; and the exception of
one object excludes others of the same character. Without inquiring what
would be the force of this argument, if, in point of fact, rights similar to

96 .

*202]




1817] OF THE UNITED STATES. 204
Rutherford v. Greene.

those of General Greene were reserved, and his omitted, let the fact be
examined.

The first reservation in the act for opening the land-office, related to the
lands of the Cherokee Indians. Nothing could be more obvious, than the
necessity, -as well as propriety, of prohibiting all entries on Indian lands,
lying within the boundary offered for sale, if the legislature intended they
should not be entered. The Indian title was not derived from the state of
North Carolina ; and to infer from the recognition of this title, that others,
actually derived from the state, if not also recognised, are annulled, is not
admitted to be correct reasoning. The only other reserve in this act is of
the land within the limits allotted to the officers and soldiers, and within
these limits was the land surveyed for General Greene.

Our attention is next directed to the act to amend the act “for the relief
of the officers and soldiers,” &c. This act narrows the limits within which
the military lands shall be surveyed, or changes them, so that, in either case,,
the lands of General Greene are no longer within them. Nothing can be
more obvious, than that provisions relating to lands within this particular:
territory can have no implied application to *a title previously [0

5 2 QAo © L"205
acquired by General Greene to lands not lying within it.

The 8th section of the act prohibits all persons from entering lands.
within the bounds allotted to the ofticers and soldiers. The 9th section
excepts out of this prohibition, the commissioners and surveyors, &c.,.
appointed to lay off the military lands, and prescribes the mode by which
they may appropriate and acquire title to lands given to them by the legis-
lature. The 13th section enacts, that Governor Martin and David Wilson.
be entitled, agreeably to the report of the committee, to two thousand acres
of land each, adjacent to lands allotted to officers and soldiers, for which
they may receive titles in the same manner as the officers and soldiers.

The insertion of this reservation in this act leads almost necessarily to.
the opinion, that the lands granted to Martin and Wilson were a part of
those to which the act related ; and the words of the section show that their
title was acquired by this act. By no course of just reasoning, can it be
inferred from these permissions to make appropriations within bounds not
open to entry generally, that a vested right to lands not lying within the
limits to which this act relates, is annulled.

It is clearly and unanimously the opinion of this court, that the act of
1782 vested a title in General Greene to 25,000 acres of land, to be laid off
within the bounds allotted to the officers and soldiers, and that the survey
made in pursuance of that act, and returned in March 1783, gave precision
to that title, *and attached it to the land surveyed. That his rights %206
are not impaired by the acts of 1783, and the entry of the appellant, L
all of which are subsequent to his survey ; and that it is completed by the
grant which issued in pursuance of the act of 1784, and which relates to the
inception of his title. The decree of the circuit court, dismissing the bill
of the complainant, is affirmed, with costs.

Decree affirmed.
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Jonnson ». Panner’s Heirs.
Land-law of Kentucky.

It is essential to the validity of an entry, that the land intended to be appropriated, should be so
described as to give notice of the appropriation to subsequent locators.

In taking the distance from one point to another, on a large river, the measurement is to be with
its meanders, and not in a direct line.!

In ascertaining a place to be found by its distance from another place, the vague words ¢ about”
or “nearly” and the like, are to be rejected, if there are no other words rendering it necessary
to retain them; and the distance mentioned is to be taken positively.

Entries made in a wilderness, most generally refer to some promiment and notorious natural object
which may direct the attention to the neighborhood in which the land is placed, and then to
some particular object exactly describing it: the first of these is denominated the general or
descriptive call, and the last, the particular or locative call of the entry. Reasonable certainty
%207] is required in both; if the descriptive call will not inform a subsequent locator in what

neighborhood he is to search for the land, the entry is defective, *unless the particular
object is one of sufficient notoriety. If, after having reached the neighborhood, the locative ob-
ject cannot be found within the limits of the descriptive calls, the entry is also defective. A
single call may, at the same time, be of such a nature (as, for example, a spring of general
notoriety) as to constitute within itself both a call of description and of location ; but if this call
be accompanied with another, such as a marked tree, at the spring, it seems to be required, that
both should be satisfied.

The call for an unmarked tree, of a kind which is common in the neighborhood of a place suffi-
ciently described by the other parts of the entry, to be fixed with certainty, may be considered as
an immaterial call. Therefore, where the entry was in the following words, “D. P. enters
2000 acres on a treasury-warrant, on the Ohio, about twelve miles below the mouth of Licking,
beginning at a hickory and sugar tree, on the river bank, running up the river from thence 1060
poles, thence at right angles to the same, and back for quantity,” it was held, that the call for
a sugar tree might be declared immaterial, and the location be sustained on the other calls.

The entry was decreed to be surveyed, beginning twelve miles below the mouth of Licking, on the
bank of the Ohio, and running up that river 1060 poles ; which line was to form the base of a
rectangular parallelogram, to include 2000 acres of land.

February 25th, 1817. Tuis cause was argued by Zalbot, for the appel-
lants, and M. B. Hardin, for the respondents,

March 1st. MarsuarL, Ch. J., delivered the opinion of the court.—
This case depends on the validity and construction of an entry made, in the
state of Kentucky, by David Pannel, the ancestor of the appellees, in these
words : “David Pannel enters 2000 acres on a treasury-warrant, on the Ohio,
about twelve miles below the mouth of Licking, beginning at a hickory and
#208] sugar tree on the river bank, running up the *river from thence 1060

poles, thence at right angles to the same, and back for quantity.”

The appellant having obtained an elder patent for the same land, on a
junior entry, the appellees brought a bill in the circuit court for the district
of Kentucky, sitting in chancery, praying that the defendant, in that court,
might be decreed to convey to them. The circuit court directed the entry
of the complainant to be surveyed, beginning twelve miles below the mouth
of Licking, on the bank of the Ohio, and running up that river 1060 poles ;
which line was to form the base of a rectangular parallelogram, to include
2000 acres of land. So much of this land as was within Pannel’s patent,
and also within Johnson’s patent, the court decreed the defendant to convey
to the plaintiffs. From this decree, the defendant has appealed to this
court.

! Littlepage v. Fowler, 11 Wheat. 220,
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He contends, that the decree is erroneous, because, 1st. It affirms the
validity of this entry, which is too uncertain and defective to be established.
2d. If the entry be established, it ought to be so surveyed that the whole
land should lie twelve miles below the mouth of Licking. ; ;

I. It is undoubtedly essential to the validity of an entry, that it shall be
made so specially and precisely, that others may be enabled, with certainty,
to locate the adjacent residuum. The land intended to be appropriated,
must, consequently, be so described as to give notice of the appropriation
to subsequent locators. In obtaining this information, however, it would
seem to be the plain dictate of common sense, that the person about to take
up adjoining *lands, would read the whole of a previous entry which 45,4
he wished to avoid, compare together its different parts, and judge,
from the entire description, what land was appropriated. If, with common
attention, and common intelligence, the land could be ascertained and
avoided, the requisites of the law would seem to be complied with. Test
Pannel’s entry by this standard.

The mouth of Licking is a place of acknowledged and universal noto-
riety, which no man in the country could be at a loss to find. When placed
there, he is informed by the entry, that Pannel’s land lies twelve miles be-
low him, on the Ohio. He proceeds down the river twelve miles, and is
there informed, that the entry begins at a hickory and sugar tree on the
river bank. He looks around him and sees hickory and sugar trees. Iere,
then, he would say, while uninformed of decisions which have since been
made, is the beginning of the entry. In what direction does the land lie ?.
The paper which is to give his information says, “running up the river
from thence 1060 poles, thence at right angles to the same, and back for
quantity.” ‘Would he say, this description is repugnant in itself, containing
equal and contradictory directions, neither of which is entitled to any pre-
ference over the other, and leaving the judgment in such a state of doubt
and perplexity, as to be incapable of deciding the real position of this land ?
Would he say, the whole land must lie twelve miles from the mouth of
Licking ? This is so clearly and definitely required, that the entry will
admit of no other construction ? That the subsequent *words direct- [*210
ing him to run up the river from that point 1060 poles, and thus
approach the mouth of Licking, are not explanatory, but contradictory ?
That the one or the other must be totally discarded ? Were this the real
impression which would be made on the mind, it cannot be denied, that the
state of uncertainty in which these equal and irreconcilable descriptions
would place a subsequent locator, ought to vitiate the entry. But if, on the
contrary, the obvious and natural construction would be, that since every
part of the land cannot be placed precisely twelve miles below the mouth
of Licking, the distance is applicable to any part of the tract, and this part of
the description may be so explained and controlled by other parts, as to re-
celve a meaning different from that which it would have if standing alone ;
then the subsequent locator would take the whole description together, and
if its different parts could, without difficulty, be reconciled, he would recon-
cile them. He would say, the beginning must be twelve miles from the
mouth of Licking, but the residue of the land must approach that place,
b_ecause the entry requires positively to run from the beginning up the
river,  This would, it is thought, be the manner in which this entry would
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be understood by a person guided by no other light than is furnished by
human reason.

But the courts of Kentucky have constructed a vast and complex
system, on the entire preservation of which their property depends, and this
court will respect that system as much as the courts of Kentucky themselves.
*211] *In applying the decisions of that country to this cause, we find

- many points now settled which were formerly controverted questions.
In taking the distance from one point to another, on a large river, the
measurement is to be with its meanders, not in a direct line. And in ascer-
taining a place to be found by its distance from another place, the vague
words “about ” or “nearly,” and the like, are to be discarded, if there are
no other words rendering it necessary to retain them ; and the distance
mentioned is to be taken positively. A subsequent locator, then, must look
for the beginning called for in this entry, twelve miles below the mouth of
Licking, measured by the meanders of the Ohio.

In construing locations, some other principles have been established,
which seem to be considered as fundamental. Entries made in a wilderness
would most generally refer to some prominent and notorious object, which
might direct the attention to the neighborhood in which the land was
placed ; and then to some particular object which should exactly describe it.
The first of these has been denominated the general or descriptive call, and
the last, the particular or locative call, of the entry. Reasonable certainty
has always been required in both. If the descriptive call will not inform a
subsequent locator in what neighborhood he is to search for the land, the
entry is defective, unless the particular object be one of sufficient notoriety.
If, after having reached the neighborhood, the locative object cannot be
found within the limits of the descriptive call, the entry is equally defective.
*212] They must *both be found, and neither can be discarded, unless

deemed immaterial. A single call may be, at the same time, so
notorious and so formal, as, for example, a spring of general netoriety, as
to constitute in itself a call both of description and location ; but if this
call be accompanied with another, as a marked tree at the spring, it scems
to be required, that both calls should be satisfied.

Thus, in the case now under the consideration of the court, the call for a
beginning twelve miles below the mouth of Licking, would be sufficiently
descriptive, and is sufficiently precise, to be locative. It wound be un-
questionably good, were it not accompanied with the additional call for
a hickory and sugar tree. Whether it is vitiated by this additional call, is
to be determined by a reference to the decisions in Kentucky.

The case of Grubbs v. Rice (2 Bibb 107) depended on the validity of an
entry made in these words : «“James Thomas enters 300 acres of land, &ec.,
on the south side of Kentucky, about two miles below the mouth of Red
River, beginning at a tree marked 1. S., on the bank of the river, and run-
ning down the river for quantity.” No tree marked I S. was found at or
near the distance required. It was proved, that a tree had been marked
I. S., by the person who afterwards made the entry for Thomas, and that it
stood on the south side of Kentucky ; but instead of being two miles, it was
three miles and a quarter, by the meanders of the river, and two miles and
*915] two-tl}irds pf a mile, on a direct course, below the mouth of Red River.

©""J *The inferior court disregarded the call for the tree, and fixed the
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beginning of the entry at the termination of two miles below the mouth
of Red River. On an appeal, this decree was reversed, and Judge WaL-
LACE, in delivering the opinion of the court, said, ¢“This rejection of
the call for the tree marked I S. is certainly subversive of the well-estab-
lished principle, that no part of an entry ought to be rejected, unless what
is evidently mere surplusage, or absolutely repugnant to other expressions
which are more important ; because to do more would not be construing
entries, but making them. But the expression ‘about two miles below the
mouth of Red River,” is obviously only a general call, and to substitute this
in the place of the expression ¢ beginning at a tree marked I. S., &c.,” which
is the only special or locative call in the entry, is still more inadmissible.”

The case of Kincaid v. Blythe and others (2 Bibb 479) turned on the
validity of an entry made ‘“on a branch of Silver Creek, about four miles
from the little Fort, on Boone’s old trace, including a tree marked D. B.
In this case too, the inferior court disregarded the call for the tree, which
could not be proved to have existed, when the location was made, and
directed the land to be surveyed at the termination of the distance of four
miles from the little Fort. On appeal, this decree also was reversed, and,
in delivering the opinion of the court, Judge WarLLACE said, “ It is evident,
that when the entry was made, Boone’s old trace, the little Fort, and Silver
Creek, were all well known by those names to the generality of those who
were conversant in *the vicinity. And it further appears, that about .
four miles from the little Fort, on a southern direction, Boone’s old L
trace struck Hayes’ fork of Silver Creek, which may be presumed to be the
branch of Silver Creek intended ; and if the entry contained no other calls,
1t would deserve serious consideration, whether the place where the trace
crossed Hayes’ fork of Silver Creek ought not to be assumed as the centre
of the survey to be made thereon. But this entry calls to include a tree
marked D. B., which is obviously a locative and material call, and therefore,
conformably to the uniform decisions of this court on similar entries, must be
taken into consideration in deciding on this entry.”

These cases are admitted to have settled the law to be, that a material
locative call, as for a marked tree, cannot be disregarded ; and that, if the
existence of the tree cannot be proved, the entry cannot be sustained. The
only distinetion between these cases and that under the consideration of the
court is that, in them, the entries call for a marked tree ; in this, it calls for
a sugar tree and hickory, not stating them to be marked. For the impor-
tance of this distinction, we are again referred to the decisions of Kentucky.

The case of Greenup v. Lyne’s heirs, turned on an entry of land “lying
on Kentucky river, opposite to Leesburg, beginning at a beech tree, and
running up the river, and back for quantity.” The validity of this entry
was affirmed in the inferior court, and, on an appeal, was also affirmed in the
superior court. *In delivering the opinion of the superior court, . ..
Judge Logax said, “ Had the only call in the entry been to lie on the (215
river, opposite to Leesburg, we should have concurred with the circuit court
n the manner of survéying it, by running up and down the river equal dis-
tances from a point opposite the centre of Leesburg ; and if the call to begin
at “a beech tree ” had been the only other call, we should still have thought
that opinion correct, as the common growth of the timber there is beech, and
a tree of the description could have been had at almost any point within the
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limits of the claim. This circumstance, we conceive, ought not to affect the
entry ; for whether the call is regarded or rejected, in the construction of
the entry, is totally immaterial ; because it seems to the court, that where
an uncertainty arises from the number of objects presented, answering the
calls of an entry, and it has other calls sufficiently precise to sustain it,
that, of the many doubtful objects, that should be taken as intended, which
will best preserve the consistency of the others ; ahd in this case, it seems,
the call for the tree could be complied with, without changing in the least
the position given by the first call, so that it is left as an immaterial call.
We are more confirmed in this opinion, when we consider, that the entry,
from any other view, must be invalid for uncertainty, although we believe
no could doubt, from a liberal and just construction of it, as to the general
body and position of the land it calls for.”
#9167 *This case, if not overruled, certainly goes far in distinguishing
=2 between a call for a marked tree, and for a tree not marked ; pro-
vided such trees as the call requires, are found about the place where the
entry must begin. It goes further, and strongly indicates the opinion, that
an unmarked tree was an object of less importance in the mind of the
locator, than one selected from all others by a mark peculiar to itself.
‘While the latter must have been deemed important, and have strongly fixed
his attention, the former may have been thought not very essential. Com-
ing to the place where he intended to begin, looking around him when
there, and seeing trees of a particular kind from the common growth, he
might suppose it unimportant, at which of these trees he should commence
and call for one of them. In such a case, a court may well say, ‘“whether
the call is regarded or rejected in the construction of the entry is totally
immaterial.” There is much reason for this opinion. Certainty is required
in entries, for the purpose of giving notice to subsequent locators. The
subsequent locator who comes to the place described it in the entry, in order
to find the land he wishes to avoid, will, if a marked tree be called for,
search for that marked tree ; and if it cannot be found, may well conclude,
that this is not the land intended to be appropriated ; but if only a tree is
called for, and trees stand all around him, he will naturally suppose that the
nearest may be taken %s a beginning ; and that to him it is quite immaterial,
whether the commencement be at the spot on which he stands, or within ten
%914 feet or ten yards of him. *The subsequent locator is not misled by
] this call ; nor is there any danger of his mistaking the position of
the land. It is not without reason, therefore, that the call is pronounced
immaterial, and one which may be regarded or rejected. The entry may be
sustained by other calls which are sufliciently precise to sustain it.

If, in the case at bar, it had been proved, that sugar trees and hick-
ories were as common at the termination of twelve miles from the mouth of
Licking, as the beech trees opposite to Leesburg, the two cases would, in
this respect, be precisely alike. But this is not proved ; only one witness
has been examined to this point, and his testimony is, that there are sugar
trees on the bank of the Ohio, in the neighborhood, and that the maple or
sugar tree might be found for many miles above and below the corner,
standing within fifty yards of each other, on the second bank of the river.
The report of the surveyor shows that three elms and a hickory stood at the
termination of the twelve miles from the mouth of Licking.
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There would certzinly be much difficulty in supporting this as a locative

call, although it is not absolutely certain, that it might not be so supported.
The not less important question is, whether it may be considered as an
immaterial call? No case has been cited, in which the call for an unmarked
tree has been thought material ; and there are cases in which a circumstance,
not important in itself, has been dispensed with. The difference between
calling for a marked and an unmarked tree, has been *already noticed. "
It is difficult to suppose, that they are viewed as equally important [ Le
by the person making the entry, or by a subsequent locator. If the person
making the entry designed to select for the beginning, a particular tree, in
exclusion of all cthers, it is in a high degree improbable, that he should
omit to mark it. If he made the entry from memory, then the place only,
and not the particular tree, would be the object to which his mind would
attach importance. So, with the subsequent locator. The distance would
bring him to the place, or sufficiently near to it, for every beneficial purpose,
and whether a sugar tree and hickory stood at the end of twelve miles, as
measured by his chain, or within thirty, forty or fifty yards, would not
essentially vary his views with respect to adjacent lands. He could not
doubt, to use the expression of the court in the case of Greenup v. Lyne’s
heirs, ““as to the general body and position of the land” described in the
entry. The opinion that the call for an unmarked tree, of a kind which is
common in the neighborhood of a place, sufficiently described by other parts
of the entry, to be fixed with certainty, may be considered as an immaterial
call, is supported by the decision of the court,in the case which has beenlast
mentioned. Although in that case the judge shows that a tree might be found
to satisfy the call, at the place fixed as the beginning, yet it is apparent, that
different places within a few yards of each other would answer equally well
for the beginning, and that different trees might be selected for that pur-
pose. And the judge, after stating that this call *might either be 19
considered as satisfied, or in itself immaterial, proceeds to show L
that he thought it immaterial. ¢“Regarding,” he proceeds to say, “the call
for a beech tree as immaterial, we come to conmsider,” &c. Upon the
authority of the case of Greenup v. Lyne’s heirs, then, and upon a view of
the whole of this entry, it would seem, that the call for the sugar tree and
hickory may be declared immaterial, and the location be sustained on its
other calls.

The second question is, in what manner ought this entry to be surveyed ?
It is admitted to be a general principle, that, where a location calls for land,
to lie a given distance from a given point, the whole land must be placed at
or beyond that distance, if there be no other words in the location which
control this construction. But it is not admitted, that this call can overrule
the plain meaning of the whole entry taken together. It is believed to be
unquestionably decided, that every material part of the entryis to be con-
sidered, and that such construction is to be put upon the whole, as is best
adapted to all its material calls. This principle was laid down in Greenup
V. Lyne’s heirs, which, on this point, bears a strong analogy to that under
the consideration of the court. In Greenup v. Lyne’s heirs, the entry called
for land “lying on Kentucky river, opposite to Leesburg, beginning at a
beech tree, and running up the river and back for quantity.”

It is perfectly settled in Kentucky, that on a call for land lying opposite
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to Leesburg, the centre of the *land would be placed opposite to the centre
of the town, and a square would be formed on a base line, running up and
down the river, to include the quantity ; the entry could not otherwise be
sustained. The inferior court laid off this entry in that manner ; and the
appellate court declared, that it would be the proper manner, were there not
other words in it which controlled this general description by one which was
more particular. That more particular description was ‘“running up the
river, and back for quantity.”

These cases are in principle the same. The one calls for land twelve
miles below the mouth of Licking, which description would require land, the
nearest part of which is at the given distance ; the other calls for land lying
opposite Leesburg, which requires a tract, the centre of which is opposite to
the centre of the town. The one calls for a beginning at a sugar tree and
hickory, without naming a place for the beginning, otherwise than by the
description of the position of the land ; the other calls for a beech tree, under
precisely the same circumstances. In the case of Greenup v. Lyne’s heirs,
the words “ running up the river, and back for quantity ” have changed the
place of beginning from the centre to the lower end of the town, and the
position of the land, so that instead of lying above and below Leesburg, in
equal quantities, it lies entirely above that place. Why shall not the same
words influence in the same manner, the position of Pannel’s land ?

From the language of Pannel’s entry, every man would expect the sur-
*921] vey to begin at the place called *for, twelve miles below the mouth of

- Licking. If that is not the beginning, the location is unquestionably
uncertain and void. If that is the beginning, it is the plain mandate of the

entry, to run up the river 1060 poles, and back for quantity.
It is the opinion of the majority of the court, that the decree ought to be
afirmed, with costs.

Decree aflirmed.
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Verdict— Removal by certiorars.

A verdict is bad, if it varies from the issue in a substantial matier, or if it find only a part of that
which is in issue; and though the court may give form to a general finding, so as to make it
harmonize with the issue, yet, if it appears that the finding is different from the issue, or is con-
fined to a part only of the matter in issue, no judgment can be rendered upon the verdict.

In an action of debt, upon a bond to the United States, with condition that certain merchandise
imported and reshipped for exportation, should not be relanded within tke United States, and
that the certificate and other proofs required by law, of the delivery of the same, without the
limits of the United States, should be produced at the collector’s office, within one year from
the date of the bond; an 1ssue was formed upon the defendant’s plea, that the merchandise was
not relanded, &c., and that the certificate and other proofs required by law, of the delivery of
the same at Archangel, in Russia, were produced, &c., within one year from the date of the
bond ; the jury found a verdict, that *the within-mentioned writing obligatory is the [*222
deed of the within-named R. P., &c., and they find there is really and *justly due upon
the said writing obligatory the sum of $23,989.58;" Held, that the verdict was so defective no
judgment could be rendered upon it.

A circuit court has no authority to issue a certiorari, or other compulsory process to the district
court, for the removal of a cause from that jurisdiction, before a final judgment or decree is
pronounced.

In such a case, the district court may, and ought, to refuse obedience to the process of the cir-
cuit court, and either party may move the circuit court for a procedendo, after the transcript of
the record is removed into that court, or may pursue the cause in the district court, as if it had
not been removed.

But if the party, instead of properly taking advantage of the irregularity in the proceedings, enter
his appearance in the circuit court, take defence, and plead to issue, it is too late, after verdict,
to object to the irregularity, and.the supreme court will, on error, consider the cause as an
original suit in the circuit court.

February 20th, 1817. Tais cause was argued by D. B. Ogden and
Zarper, for the plaintiff in error, and by the Attorney- General and Glenn, for
the United States. But as the points made were not considered by the court,
and judgment was pronounced on other grounds, the argument is omitted.

March 13th. W AsHINGTON, Justice, delivered the opinion of the court.—
This was an action of debt, instituted in the district court of Maryland, by
the United States, against Robert Patterson, the plaintiff in error, upon a
bond, dated the 2d of Angust 1809, in the penalty of $35,000, with condi-
tion that certain merchandise, which had been imported into the United
States, and which the said Patterson had then reshipped, in order to export
the same to Tonningen, should not be relanded in any port or place within
the United States, and that" the certificate and other proofs required
*by law of the delivery of the same, at some place without the limits %903
of the United States, should be produced at the collector’s office of *
the port of Baltimore, within one year from the date of the bond.

After the declaration was filed in the district court, and the defendant
had entered his appearance and taken defence, a writ of certiorari issued
from the circuit to the district court, in obedience to which, the record of
the proceedings in that court was certified and sent up to the circuit court.
In this court, the defendant again took defence, and after sundry impar-
lances, and having had oyer of the bond and condition, he pleads, 1st. Per-
formance, generally, of the condition. 2d. That the merchandise mentioned
in the condition of the bond was not relanded in the United States, and that
the certificate and other proofs required by law of the delivery of the same
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at Archangel, in Russia, were produced at the said collector’s office, within
one year from the date of the said bond. 8d. That the said merchandise,
or any part thereof, was not relanded in the United States, and that the cer-
tificates and other ‘proofs required by law, of the delivery of the same at
Archangel, in Russia, were produced to the said collector’s office, on the 11th
day of November, in the year 1811. The replication to the first plea alleges
a breach of the condition of the bond, in not producing to the said collector’s
office, the certificate and other proofs required by law of the relanding in
some place without the limits of the United States, within one year from the
, date of the said bond, to which a rejoinder was put in, affirming that the
#9947 certificate and other *proofs were produced at the said office, within
“%%1 the said year, npon which an issue is tendered and joined. The same
issue is formed upon the second plea, and to the third plea, a general
demurrer was put in. The demurrer was, upon argument, sustained, and
judgment was entered against the defendant for the penalty of the bond.

A jury was afterwards impannelled to try the issue, who found the fol-
lowing verdict, viz : ¢ that the within-mentioned writing obligatory is the
deed of the within-named Robert Patterson, &c., and they find there is really
and justly due upon the said writing obiigatory the sum of $23,989.58.”
Upon this verdict, the court gave judgment in favor or the United States,
for $35,000, to be released on the payment of the above sum assessed by the
jury, from which judgment, a writ of error was obtained to remove the
cause to this court.

The court considers it to be unnecessary to decide the questions which
were argued at the bar, as the verdict is so defective that no judgment can
be rendered upon it. The issue, which the jury were sworn to try, was,
whether the certificate, and other proofs required by law, of the delivery of
the cargo, at some place without the limits of the United States, were pro-
duced at the collector’s office at Baltimore, within one year from the date
of the bond. The verdict does not find the matter in issue, one way or the
other, but finds that the bond in the declaration mentioned is the deed of
the defendant, and that there is justly due to the United States, upon the
%925] said bond, a certain *sum of money. But whether the bond was the

deed of the defendant, or not, was not a matter in issue between the
parties, and consequently, it was a false conclusion to say, that, because it
was his deed, therefore, he was indebted to the United States.

The rule of law is precise upon this point. A verdict is bad, if it varies
from the issue in a substantial matter, or if it find only a part of that which
is in issue. The reason of the rule is obvious ; it results from the nature
and the end of the pleading. Whether the jury find a general or a special
verdict, it is their duty to decide the very point in issue ; and although the
court in which the cause is tried may give form to a general finding, so as
to make it harmonize with the issue, yet, if it appears to that court, or to
the appellate court, that the finding is different from the issue, or is confined
to a part only of the matter in issue, no judgment can be rendered upon the
verdict. It is true, that if the jury find the issue, and something more, the.
latter part of the finding will be rejected as surplusage ; but this rule does
not apply to a case where the facts found in the verdict are substantially
variant from those which are in issue.

The court deems it proper to take some notice of the mode of proceeding,
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for removing this cause from the district to the circuit court. It is believed
to be novel in the practice of the courts of the United States; and it
certainly wants the authority of law to sanction it. There is no act of
congress which authorizes a circuit court to issue a compulsory process to
the district court, for the removal of a cause from *that jurisdiction, rygoq
before a final judgment or decree is pronounced. The district court,

therefore, might and ought, to have refused obedience to the writ of certiorari
issued in this case by the circuit court, and either party might have moved
the circuit court for a procedendo, after the transeript of the record was
removed into the circuit court, or might have pursued the cause in the
district court, in like manner as if the record had not been removed.

But if, instead of taking advantage of this irregularity at a proper time,
and in a proper manner, the defendant enters his appearance to the suit
in the circuit court, takes defence, and pleads to issue, it is too late, after
verdict, to object to the irregularity in the proceedings. This court will
consider the suit as an original one in the circuit court, made so by the
consent of parties. Had a new declaration been filed in the circuit court
no doubt could be entertained as to the correctness of this conclusion.
And it is not going too far, to consider the declaration sent from the dis-
trict court in the same light, after appearance, issue and verdict. This is
the opinion of the majority of the court.

The judgment is to be reversed, and a venire de novo to be issued by
the circuit court.

Judgment reversed, and venire de novo awarded.
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*The Pizarro: Hisrerson & YongE, Claimants.
Prize—TFurther proof.—Spoliation of papers.—Spanish treaty.

If the court below deny an order for further proof, when it ought to be granted, or allow it, when
it ought to be denied, and the objection is taken by the party, and appears on the record, the
appellate court can administer the proper relief.

But if evidence in the nature of further proof be introduced, and no formal order or objection
appear on the record, it must be presumed to have been done by consent, and the irregularity
is waived.

Concealment or spoliation of papers, is not, per se, a sufficient ground for condemnation in a prize
court. It is calculated to excite the vigilance and justify the suspicions of the court; but is
open to explanation : and if the party, in the first instance, fairly, frankly and satisfactorily
explains it, he is deprived of no right to which he is otherwise entitled : if, on the contrary, the
spoliation is unexplained, or the explanation is unsatisfactory ; if the cause labor under heavy
suspicions, or gross prevarications; further proof is denied, and condemnation ensues from
defects in the evidence which the party is not permitted to supply.

Under the Spanish treaty of 1795, stipulating that free ships shall make free goods, the want of
such a sea-ietter or passport, or such certificates as are described in the 17th article, is not a
substantive ground of condemnation ;! it only authorizes capture and sending in for adjudica-
tion, and the proprietary interest in the ship may be proved by other equivalent testimony.
But if, upon the original evidence, the cause appears extremely doubtful and suspicious, and
further proof is necessary, the grant or denial of it rests on the same general rules which gov-
ern the discretion of prize courts in other cases.

The term “subjects,” in the 15th article, when applied to persons owing allegiance to Spain, must
be construed in the same sense as the term “ citizens,” or ‘“inhabitants,” when applied to per-
sons owing allegiance to the United States, and extends to all persons domiciled in the Spanish
dominions.

%998] *The Spanish character of the ship being ascertained, the proprietary interest of the cargo
= cannot be inquired into, unless so far as to ascertain that it does not belong to citizens

of the United States, whose property, engaged in trade with the enemy, is not protected by the

treaty.

AppeAL from the Circuit Court of the district of Georgia. The ship
Pizarro, under Spanish colors, was captured, on the 23d of July 1814, by
the private armed schooner Midas, Alexander Thompson, commander, on a
voyage from Liverpool to Amelia-Island, and brought into the port of
Savannah for adjudication. Prize proceedings were instituted in the district
court of Georgia, against the ship and cargo, and a claim was duly inter-
posed by Messrs. Hibberson & Yonge, merchants, of Fernandina, Amelia
Island, for the ship and cargo, as their sole and exclusive property. Upon
the final hearing in the district court, the ship and cargo were decreed to be
restored, and this decree was, upon an appeal to the circuit court, affirmed ;
and from the decree of the circuit court, the cause was brought by appeal
to this court.

It appeared from the evidence, that during the voyage, a package, con-
taining papers respecting the cargo, directed to Messrs. Hibberson & Yonge,
was thrown overboard, by the advice and assent of the master and super-
cargo. The reason alleged for this proceeding is, that they were then chased
by a schooner, which they supposed to be a Carthaginian privateer. The
%999] ship’s docpments, however, were *retained, in which her Spanish

character is distinctly asserted.

These documents were as follows: 1. A certificate of the Spanish consul
at Liverpool, dated the 11th of September 1813, certifying that the Pizarro

! See The Amiable Isabella, 6 Wheat. 1; The Amistad, 15 Pet, 521.
108




RGN OF THE UNITED STATES. 229
The Pizarro.

was a Spanish ship, bound to Corunna. 2. A certificate from the same, of
the same date, that Messrs. Hughes & Duncan had shipped 250 tons of salt on
board the Pizaro, for Corunna, consigned to Messrs. Hibberson & Yonge. 3.
A certificate of health, dated at Fernandina, the 20th of December 1813.
4. A letter from Messrs. Hibberson & Yonge, of the 10th January 1814, to
J. Walton, the navigator or sea-pilot, ordering him to sail to Liverpool.
5. A bill of lading, signed by Martinez, the master, for the outward car-
go. 6. The affidavit of Messrs. Hibberson & Yonge, that they had shipped
the same cargo, on their own account, consigned to Messrs. Hughes & Dun-
can, &e. 7. The shipping articles from Amelia Island to St. Augustine, or
any other port in Europe, and back, dated the 11th of January 1814.
8. Shipping articles from Liverpool to St. Augustine, and back to Liverpool,
without a date. 9. A license from the governor of East Florida, authorizing
Messrs. Hibberson & Yonge to buy a vessel in the United States, and the
copy of a bill of sale from Messrs. S. & W. Hale, of New Hampshire, by
their agent Kimbell, dated the 24th of February 1813, together with an
order of the governor, of the 6th of March 1813, naturalizing the ship, or
permitting her to sail under Spanish colors.

*In the district court, the cause was heard not merely upon the .. 50
ship’s papers, and the testimony of the master and supercargo (who L2E
were twice examined in open court), but the claimants were also permitted
to introduce new proofs and testimony in support of their claim, without any
order for further proof.

February 27th. Winder, for the appellants and captors.—1. The pro-
prietary interest in the claimants is not proved.

2. They are excluded from the benefit of further proof, by the spoliation
of papers. The court below made no order for further proof ; yet it seems
to have been admitted and considered by that court, and has crept into the
transeript of the record. This was an irregularity, which will be corrected
by the appellate tribunal, since the case, on the original evidence, was free
from doubt or difficulty, and condemnation ought to have ensued. The
spoliation of papers is not satisfactorily accounted for by the master and
supercargo, who have prevaricated in their examinations ; and the spoliation,
being unexplained, inevitably leads to the exclusion of further proof, and
consequently, to condemnation. In the case of Zhe Two Brothers, 1 Rob.
131, spoliation of papers not being avowed with sufficient frankness by the
master, was held to destroy his credit; and the defect of proof thereby
induced, together with other circumstances, was deemed a cause of condem-
nation. In the present *case, all the documents relative to the cargo .
were thrown overboard, and the excuse is the same which was rejected [*281
by the English court of admiralty in Zhe Rising Sun. Destroying the
papers which might show the Spanish character of the cargo, could not
diminish the danger of capture by Carthaginian privateers, since the ship
would still appear to be Spanish, and this, together with the want of docu-
mentary evidence as to the cargo, would involve both in the same fate.

(@) See also The Polly, 2 Rob. 361 ; The Rising Sun, Id. 104. In this last case,
:ﬁe master guilty of the spoliation was excluded from further proof as to his share of
e cargo.
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This explanation of the suppression of the papers is, therefore, weak and
futile, and such as cannot relieve the parties from the imputation of male
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JSides.

3. The claimants contend, that the cargo is exempt from confiscation by
the Spanish treaty of 1795, which recognises the rule, that free ships make

Lo L

* Qo]

free goods. (¢) DBut the term ““subjects,” in the 15th *and 16th arti-
cles, must be understood of subjects who owe a permanent allegiance

(@) ArticLe XV. It shall be lawful for
all and singular the subjects of his Catho-
lic Majesty, and the citizens, people, and
inhabitants of the said United States, to
sail, with their ships, with all manner of
liberty and security, no distinction being
made who are the proprietors of the mer-
chandises laden thereon, from any port to
the places of those who now are, or here-
after shall be, at enmity with his Catholic
Majesty or the United States. It shall be
likewise lawful for the subjects and inhab-
itants aforesaid, to sail, with the ships and
merchandises afore-mentioned, and to trade
with the same liberty and security from
the places, ports and havens of those who
are enemies of both or either party, with-
out any opposition or disturbance whatso-
ever, not only directly from the places of
the enemy afore-mentioned, to neutral
places, but also from one place belonging
to an enemy, to another place belonging to
an enemy, whether they be under the juris-
diction of the same prince, or under sev-
eral ; and it is hereby stipulated, that free
ships shall also give freedom to goods,
and that everything shall be deemed free
and exempt, which shall be found on board
the ships belonging to the subjects of
either of the contracting parties, although
the whole lading, or any part thereof,
should appertain to the enemies of either:
contraband goods being always excepted.
It is also agreed, that the same liberty be
extended to persons who are on board a
free ship, so that although they be ene-
mies to either party, they shall not be
made prisoners, or taken out of that free
ship, unless they are soldiers, and in ac-
tual service of the enemies.

Arricte XVIL—This liberty of naviga-
tion and commerce shall extend to all kinds
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Arricuro XV. Se permitird & todos y
4 cada uno de los sibditos de S. M. Catol-
ica, y 4 los ciudadanos pueblos y habitan-
tes de dichos Estados, que puedan navegar
con sus embarcaciones con toda libertad y
seguridad, sin que haya la menor excep-
cion por este respecto, aunque los propie-
tarios de las mercaderfas cargadas en las
referidas embarcaciones vengan del puerto
que quieran, y las traygan destinadas &
qualquiera plaza de una potencia actual-
mente enemiga 6 que lo sea despues, asi
de 8. M. Catélica como de los Estados
Unidos. Se permitird igualmente & los
gbditos y habitantes mencionados nave-
gar con sus buques y mercaderfas, y fre-
qiientar con igual libertad y seguridad las
plazas y puertos de las potencias enemigas
de las partes contratantes, 6 de una de elles
sin oposicion @ obstdculo, y de comerciar
no solo desde los puertos de dicho enemi-
go 4 un puerto neutro directamente, si no
tambien desde uno enemigo a otre tal, bien
se encuentre baxo’su jurisdicion, 6 baxo la
de muchos ; y se estipula tambien por el
presente tartado que los buques libres ase-
gurarin igualmente la libertad de las mer-
caderias, y que se juzgarén libres todos
los efectos que se hallasen & bordo de los
buques que perteneciesen a los sibditos de
una de las partes contratantes, aun quan-
do el cargamento por entero 6 parte de €l
fuese de los enemigos dé una de las dos,
bien entendido sin embargo que ¢l contra-
bando se exceptua siempre. Se ha con-
venido asf mismo que la propia libertad
gozardn los sugetos que pudiesen encon-
trarse 4 bordo del buque libre, aun quando
fuesen enemigos de una de las dos partes
contratantes; y por lo tanto no se podré
hacerlos prisioneros ni separarlos de dichos
buques & ménos que no tengan la quali-
dad de militares, y esto hallandose en
equella sazon empleados en el servicio del
enemigo.

ArricuLo XVI. Esta libertad de nave-
gacion y de comercio debe extenderse &
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to the crown of Spain, *not of mere domiciled merchants, such as the claim-

ants.

A vessel found without the documents required *by the 17th
article is presumptively in the same situation as if she were without

[*234

of merchandises excepting those only which
which are distinguished by the name of
contraband ; and under this name of con-
traband or prohibited goods, shall be com-
prehended arms, great guns, bombs, with
the fusees and the other things belonging
to them, cannon-ball, gunpowder, match,
pikes, swords, lances, spears, halberds,
mortars, petards, grenades, saltpetre, mus-
quets, musquet-ball, bucklers, helmets,
breast-plates, coats-of-mail, and the like
kinds of arms, proper for arming soldiers,
musquet-rests, belts, horses with their
furniture,and all other warlike instruments
whatever. These merchandises which fol-
low shall not be reckoned among contra-
band or prohibited goods: that is to say,
all sorts of cloths, and all other manufae-
factures woven of any wool, flax, silk, cot-
ton, or any other materials whatever; all
kinds of wearing-apparel, together with all
species whereof they are used to be made;
gold and silver, aswell coined as uncoined,
tin, iron, latten, copper, brass, coals; as
also wheat, barley and oats, and any other
kind of corn and pulse; tobacco, and like-
wise all manner of spices, salted and
smoked flesh, salted fish, cheese and but-
ter, beer, oils, wines, sugars, and all sorts
of salts: and in general, all provisions
which serve for the sustenance of life: fur-
thermore, all kinds of cotton, hemp, flax,
tar, pitch, ropes, cables, sails, sail-cloths,
anchors, and any parts of anchors, also
ships’ masts, planks and wood of all kind,
and all other things proper either for
building or repairing ships, and all other
goods whatever, which have not been
worked into the form of any instrument
prepared for war, by land or by sea shall
not be reputed contraband, much less,
such as have been already wrought and
made up for any other use; all which
shall be wholly reckoned among free
goods: as likewise all other merchandises
and things which are not comprehended
and particularly mentioned in the fore-
going enumeration of contraband goods:
S'o that they may be transported and car-
ried in the freest manner, by the subjects
of both parties, even to places belonging

toda especie de mercaderfas exceptuando
solo Jas que se comprehenden baxo nom-
bre de contrabando, 6 de mercaderias pro-
hibidas, quales son las armas, canones,
bombas con sus mechas, y demas cosas
pertenecientes & lo mismo, balas, pélvora,
mechas, picas, espadas, lanzas, dardos,
alabardas, morteros, petardos, granadas,
salitre, fusiles, balas, escudos, casquetes,
corazas, cotas de malla, y otras armas de
esta especie propias para armar 4 los solda-
dos, porta-mosquetes, bandoleras, caballos
con sus armas y otros instrumentos de
guerra sean los que fueren. Pero los gene-
ros y mercaderias que se nombrarfin ahera,
no se comprehenderén entre los de contra-
bando 6 cosas prohibidas, & saber: toda
especie de panos y qualesquiera otras telas
de lana, lino, sela, algodon, @ otras qua-
lesquiera materias, toda especie de vestidos
con las telas de que se acostumbrad hacer,
el oro y la plata labrada en moneda 6 no,
el estano, hierro, laton, cobre, bronce, car-
bon, del mismo modo que la cevada, el
trigo, la avena, y qualquiera otro género
de legumbres. Kl tabaco y toda la espe-
cerfa, carne salada y ahumada, pescado
salado, queso y manteca, cerveza, aceytes,
vinos, aziicar, y toda especie de sal, y en
general todo género de provisiones que
sirvan para el sustento de la vida. Ademas
toda especie de algodon, cfinamo, lino,
alquitran, pez, cuerdas, cables, velas, telas
para velas, dncoras, y partes de que se
componen. Mdstites, tablas, maderas de
todas especies, y qualesquiera otras cosas
que sirvan para la construccion y repara-
cion de los buques, y otras qualesquiera
materias que no tienen la forma de un in-
strumento preparado para la guerra por
tierra 6 por mar, no serin reputadas de
contrabando, y ménos las que estin ya
preparadas para otros usos. Todas las
cosas que se acaban de nombrar deben ser
comprehendidas entre las mercaderias li-
bres, lo mismo que todas las demas merca-
derfas y efectos que no estin comprehen-
didos y nombrados expresamente en la
enumeracion de los géneros de contra-
bando, de manera que podrin ser trans-
portados y conducidos con la mayor
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any documents *and no equivalent proof can be admitted, because the

*236]

pre-existing law of nations, and the practice of *prize courts under
that law, though they exempt neutral property from confisca-

to an enemy, such towns or places being
only excepted as are, at that time, besieged,
blocked up or invested. And except the
cases in which any ship of war or squad-
ron shall, in consequence of storms or
other accidents at sea, be under the neces-
sity of taking the cargo of any trading
vessel or vessels, in which case, they may
stop the said vessel or vessels, and furnish
themselves with necessaries, giving a re-
ceipt, in order that the power to whom
the said ship of war belongs, may pay for
the articles so taken, according to the
price thereof, at the port to which they
may appear to have been destined by the
ship’s papers: and the two contracting
parties engage, that the vessels shall not
be detained longer than may be absolutely
necessary for their said ships to supply
themselves with necessaries: that they
will immediately pay the value of the re-
ceipts, and indemnify the proprietor for
all losses which he may bave sustained in
consequence of such transaction.

Arricte XVIL  To the end, that all
manner of dissensions and quarrels may be
avoided and prevented on one side and the
other, it is agreed, that in case either of
the parties hereto should be engaged in a
war, the ships and vessels belonging to the
subjects or people of the other party must
be furnished with sea-letters or passports,
expressing the name, property and bulk
of the ship, as also the name and place of
habitation of the master or commander of
the said ship, that it may appear thereby,
that the ship really and truly belongs to
the subjects of one of the parties, which
passport shall be made out and granted
according to the form annexed to this
treaty. They shall likewise be recalled
every year, that is, if the ship happens to
return home within the space of a year.

It is likewise agreed, that such ships
being laden, are to be provided not only
with passports as above mentioned, but
also with certificates, containing the sev-
eral particulars of the cargo, the place
whence the ship sailed, that so it may be
known whether any forbidden or contra-
band goods be on board the same: which
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libertad por los sdbditos de las dos partes
contratantes 4 las plazas enemigas, excep-
tuando sin embargo las que se hallasen en
la actualidad sitiadas, bloqueadas, 6 embe-
stidas, y los casos en que algun buque de
guerra 6 esquadra que por efecto de averia,
G otras causas se halle en necesidad de
tomar los efectos que conduzca el buque ¢
buques de comercio, pues en tal caso po-
drd detenerlos para aprovisionarse, y dar
un recibo para que la potencia cuyo sea el
buque que tome los efectos, los pague se-
gun el valor que tendrian en el puerto
adonde se dirigiese el propietario, segun lo
expresen sus cartas de navegacion: obli-
gandose las dos partes contratantes 4 no
detener los buques mas de lo que sea ab-
solutamente necesario paro aprovisionarse,
pagar inmediatamente los recibos, & in-
demnizar todos los danos que sufra el
propietario 4 conseqiiencia de semejante
suceso.

Arricvro XVII. A fin de evitar entre
ambas patres toda especie de disputas y
quejas, se ha convenido que en el caso de
que una de las dos potencias se hallase
empenada en una guerra, los buques y
bastimentos pertenecientes 4 los stibditos
6 pueblos de la otra, deberdn llevar consi-
go patentes de mar 6 pasaportes que ex-
presen el nombre, la propiedad, y el porte
del buque, como tambien el nombre y mo-
rada de su dueno y comandante de dicho
buque, para que de este modo conste que
pertenece real y verdaderamente 4 los
stibditos de una de las dos partes contra-
tantes; y que dichos pasaportes deberin
expedirse segun el modelo adjunto al pre-
sente tratado. Todos los anos deberin
renovarse estos pasaportes en el caso de
que el buque vuelva 4 su pais en el espa-
cio de un ano.

Igualmente se ha conveindo en que los
buques mencionados arriba, si estuviesen
cargados, deberdn llevar no solo los pasa-
portes sino tambien certificados que con-
tengan el pormenor del cargamento, el
lugar de donde ha salido el buque, y la
declaracion de las mercaderfas de contra-
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tion, refuse further proof where there has been spoliation of papers
*mald fide, and condemn the property as enemy’s. So also, in this 937
case, the Spanish character of the ship cannot be established, because |
the claimants have forfeited the privilege of further proof by the misconduct
of their own agents, and consequently, cannot furnish the equivalent testi-
mony required by the 17th article. The justifiable inference is, that the
property in the ship and cargo belongs to the enemy, or to citizens of the

United States trading *with the enemy, which it will not be pretended

is protected by the treaty.

[*238

Key and the Attorney- General, for the respondents and claimants.
—1. Even the total want of papers is not a substantive ground of condemn-
ation : it may be explained, as Sir Wirriam Scorr observes in Zhe Betsey,
1 Rob. 84, alluding to the ancient French law.

2. Nor is the spoliation of papers conclusive to exclude further proof, and:

certificates shall be made out by the offi-
cers of the place whence the ship sailed,
in the accustomed form: And if any one
shall think it fit or advisable to express in
the said certificates the person to whom
the goods on board belong, he may freely
doso: Without which requisites, they may
be sent to one of the ports of the other
contracting party, and adjudged by the
competent tribunal, according to what is
above set forth, that all the circumstances
of this omission having been well exam-
ined, they shall be adjudged to be legal
prizes, unless they shall give legal satis-
faction of their property by testimony en-
tirely equivalent.

Arrice XVIII. If the ships of the
said subjects, people or inhabitants of
either of the parties, shall be met with,
either sailing along the coasts or on the
high seas, by any ship of war of the other,
or by any privateer, the said ship of war
or privateer, for the avoiding of any dis-
order, shall remain out of cannon shot,
and may send their boats aboard the mer-
chant ship, which they shall so meet with,
and may enter her to number of two or
three men only, to whom the master or
commander of such ship or vessel shall
exhibit his passports, concerning the prop-
erty of the ship, made out according to
the form inserted in this present treaty,
and the ship, when she shall have showed
such passport, shall be free and at liberty
to pursue her voyage, so as it shall not be
lawful to molest or give her chase in any

manner, or force her to quit her intended
course,

2 WugAT.— -8

bando que pudiesen hallarse a bordo, cuyos
certificados deberdn expedirse en la forma.
acostumbrada por los oficiales empleados
en el lugar de donde el navio se hiciese &
la vela, y si se juzgase (til y prudente-
expresar en dichos pasaportes la persona
propietaria de las mercaderfas se podrd
hacer libremente, sin cuyos requisitos serd
conducido & uno de los puertos de la po-
tencia respectiva, y juzgado por el tribu-
nal competente, con arreglo & lo arriba
dicho, para que exdminadas bien las cir-
cunstancias de su falta, sea condenado por
de buena presa si no satisfaciese legal-
mente con los testimonos equivalantes en
un todo.

Articuro XVIII. Quando un buque
perteneciente & los dichos sibditos pueb-
los y habitantes de una de las dos partes
fuese encontrado navegando 4 lo largo de
la costa 6 en plena mar por un buque de
guerra de la otra 6 por un corsario, dicho
buque de guerra 6 corsario, 4 fin de evitar
todo desérden, se mantendré fuera del tiro
de canon, y podri enviar su chalupa 4 bor-
do del buque mercante, hacer entrar en él
dos 6 tres hombres 4 los quales ensenard
el patron 6 comandante del buque su pas-
aporte y demas documentos, que deberdn
ser conformes & lo provenido en el presente
tratrado, y probari la propiedad del buque,
y despues de haber exhibido semejante
pasaporte y documentos, se les dexard se-
gun libremente su viage, sin que les sea
licito el molestarle ni procurar de modo
alguno darle caza, G obligarle 4 dexar el
rumbo que seguia.
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never has been so held by any tribunal whose decisions this court will
respect.  The Tiwo Brothers, 1 Rob: 118 ; The Rising Sun, 2 Ibid. 89. In
this case, the stupid and artless manner in which the agents of the owners
acted, is a proof that the latter did not participate in, nor can they be made
penally responsible for, the misconduct of the former.

3. If the owner of the ship was a domiciled subject of Spain, the ship,
and consequently, the cargo, is entitled to protection under the treaty. Com-
mercial domicil stamps a national character for every purpose, in the view
of a court of prize ; and if the operation of the treaty were confined to
Spanish subjects (properly so called), while it is extended to all persons
inhabiting the United States, it would be unaccountably deficient in reci-
procity. What fortifies the contrary construction is that the term subjects is
several times used indiscriminately in the treaty, to signify the inhabitants
of both countries. The purpose for which the documents prescribed by the
treaty are required, shows that a merely formal defect only authorizes
detention and sending in for *adjudication, and if “equivalent testi-
mony ” is produced, restitution must follow, though the captors are
exempt from costs and damages. Equivalent testimony is that which
satisfactorily proves the same thing as that in which there was defective
proof before; and the proof we have produced is testimony more than
equivalent. The form of passport alluded to in the 17th article is not
annexed to the treaty, nor is it to be found in the department of state.! The
Spaniards have relied on the good faith with which this country has always
fulfilled its engagements ; they have neglected the form, and relied on the
spirit of the stipulation. The papers produced are, therefore, equivalent to
a formal passport ; and there is no rule by which they can be excluded, as
there was no attending circumstance of fraud, in the destruction of the
original documents, and consequently, the case is unaffected by that mala
fides which precludes explanation from extrinsic testimony.

#239

March 5th, 1817. Story, Justice, delivered the opinion of the court, and
after stating the facts, proceeded as follows :—A preliminary objection has
been taken in the argument at bar, to the regularity of the proceedings in
this cause, and it is urged, with great earnestness and force, that the further
proof was not admissible, except under an explicit order of the court for this
purpose ; and that the conduct of the master and supercargo, in the
suppression of the documents of the cargo, and in prevaricating in their
*240] examination, has *justly forfeited the claim which the owners might

otherwise have to introduce the further proof.

The proceedings in the district court were certainly very irregular ; and
this court cannot but regret, that so many deviations from the correct prize
practice should have occurred, at so late a period of the war. The ship’s
papers ought to have been brought into court, and verified, on oath, by
the captors, and the examinations of the captured ecrew ought to have been
taken upon the standing interrogatories, and not vivd voce in open court.
Nor should the captured crew have been permitted to be re-examined in
court. They are bound to declare the whole truth upon their first examin-

! Therefore, the proprietary interest of the ship may be proved, according to the ordinary
rules of ‘the prize court. The Amiable Isabella, 6 Wheat. 1.
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ation ; and if they then fraudulently suppress any material facts, they ought
not to be indulged with an opportunity to disclose what they please, or to
give color to their former statements, after counsel has been taken, and they
know the pressure of the cause. Public policy and justice equally point.
out the necessity of an inflexible adherence to this rule.

It is upon the ship’s papers, and the examinations thus taken in prepara-
tory, that the cause ought, in the first instance, to be heard in the district
court ; and upon such hearing, it is to judge whether the cause be of such
doubt as to require further proof; and if so, whether the claimant has
entitled himself to the benefit of introducing it. If the court should deny
such order, when it ought to be granted, or allow it, when it ought to be
denied, and the objection be taken by the party, and appear upon the record,
the appellate court can administer the proper relief. *If, however,
evidence in the nature of further proof be introduced, and no formal
order or objection appear on the record, it must be presumed to have been
done by consent of parties, and the irregularity is completely waived. In
the present case, no exception was taken to the proceedings or evidence in
the district court ; and we should not, therefore, incline to reject the further
proof, even if we were of opinion, that it ought not, in strictness, to have
been admitted.

The objection, which is urged against the admission of the further proof
would, under other circumstances, deserve great consideration. Conceal-
ment, or even spoliation of papers, is not of itself a sufficient ground for
condemnation in a prize court. It is, undoubtedly, a very awakening cir-.
cumstance, calculated to excite the vigilance, and justify the suspicions of
the court. DBut it is a circumstance open to explanation, for it may have
arisen from accident, necessity or superior force ; and if the party, in the
first instance, fairly and frankly explains it to the satisfaction of the court,
it deprives him of no right to which he is otherwise entitled. If, on the
other hand, the spoliation be unexplained, or the explanation appear weak
and futile ; if the cause labor under heavy suspicions, or there be a vehemcent
presumption of bad faith or gross prevarication, it is made the ground of
a denial of further proof, and condemnation ensues, from defects in the
evidence, which the party is not permitted to supply.

In the present case, there can be no doubt, that there has been a gross
prevarication and suppression *of testimony by the master and super-
cargo. Nothing can be more loose and unsatisfactory than their first
examinations ; and the new and circumstantial details given upon their
second examinations are inconsistent with the notion of perfect good faith,
in the first instance. The excuse, too, for throwing the packet of papers
overboard is certainly not easily to be credited ; for the ship’s documents
which still remained onboard would, in the view of a Carthagenian privateer.
have completely established a Spanish character. It is not, indeed, very
€asy to assign an adequate motive for the destruction of the papers. If the
ship was Spanish, it was, as to American cruisers, immaterial to whom the
cargo belonged ; for by our trea‘y with Spain (treaty of 1795, art. 15),
declaring that free ships shall make free goods, the property of an enemy
on board of such a ship is just as much protected from capture as if it were
neutral. The utmost, therefore, that this extraordinary conduct can justify
on the part of the court is, to institute a more rigid serutiny into the char-

115

[*241

[*242




242 SUPREME COURT [Feb’y
The Pizarro.

acter of the ship itself. If her national Spanish character be satisfactorily
made out in evidence, the spoliation of the documentary proofs of the cargo
will present no insuperable bar to a restitution. Very different would be the
conclusion, if the case stood upon the ground of the law of nations, unaffected
by the stipulations of a treaty.
%0431 *Upon a full examination of the evidence, we are of opinion, that
=1 the Spanish character of the ship is entirely sustained, and therefore,
the claimants are entitled to a decree of restitution. Two objections have
been urged against this conclusion : 1. That the ship is not documented
according to the requisitions of the treaty with Spain, and therefore, not
%044 within the protection of that treaty. 2. That it does not *appear
~ - that Mr. Hibberson (who is a native of Great Britain) has ever been
naturalized in the dominions of Spain, and therefore, he is not a subject of
Spain, within the meaning of the treaty.
As to the first objection, it is certainly true, that the ship was not fur-
nished with such a sea-letter or passport, or such certificates as are described
in the 17th article of the treaty. But the want of such documents is no

(@) By the ancient French law, spoliation of papers was a substantive ground of con-
demnation. Thus, by the ordinance of 1548, art. 43, and of 1584, art. 70, the throwing
overboard of the charter-party, or other papers, respecting the lading of the vessel, is
declared cause of condemnation. And by the ordinance of August 1681, Des Prises,
art. 6, all vessels, on board of which no charter-party, bills of lading, or invoices arc
to be found, are, together with their cargoes, declared good prize. Doubts having
arisen as to the application of this rule of evidence, in cases where sufficient papers
were found remaining on board, to furnish proof of the proprietary interest, the ordi-
nance of the 5th September 1708, was rendered ; by which it was provided, that every
captured vessel, from which papers have been thrown overboard, shall be good prize,
together with the cargo, upon proof of this fact alone, without its being necessary to
examine into the nature of the papers destroyed, nor to inquire whether sufficient
papers were found remaining on board, to furnish evidence that the ship and the goods
of her lading belong to allies or friends. But this decision appearing too rigorous in
practice, Louis XIV., in a rescript of the 2d February 1710, addressed to the Admiral
of France, directed the council of prizes to apply the terms of this ordinance, accord-
ing to the peculiar circumstances, and the subsidiary proofs in each case. Valin is of
the opinion, that though this rescript escaped the attention of the framers of the regu-
lation of the 21st October 1744 (the 6th article of which is entirely conformable to the
ordinance of the 5th September 1708), yet it ought to be applied to temper the rigor of
this article, according to circumstances. Valin, sur I Ordonnance, Ib. And according
to the authority of a celebrated modern jurist of France, such regulations should always
be tempered by wisdom and equity; they are improperly styled laws; and essentially
variable pro temporibus et causis. He cites, in confirmation of his opinion, that even
the want or suppression of papers is not conclusive, a sentence of the council of prizes
of the 27th December 1779, restoring the captured vessel, notwithstanding some papers
had been thrown overboard, it being proved, that the papers were not of such a nature
as to show the property enemy’s, and the master not being accessory to the spoliation.
See the opinions of M. Portalis, in the cases of The Pigou and The Statira, 1 Cranch 99,
note, Ib. 104, note. The Spanish law as to spoliation, is conformable with that of
France, and its application to the above case would probably have been urged by the
counsel for the captors, upon the principle of reciprocity, had they not been precluded
from resorting to that argument, by a former decision of the court, in the case of The
Nereide, 9 Cranch 388; a majority of the judges being of opinion, that the principle of
reciprocity or amicable retaliation, formed no rule of judicial decision in the courts of
this country, until it was prescribed as such by the legislative will. Id. 422.
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substantive ground for condemnation. It only justifies the capture, and
authorizes the captors to send the ship into a proper port for adjudication.
The treaty expressly declares, that when ships shall be found without such
requisites, they may be sent into port, and adjudged by the competent tri-
bunal ; and ¢ that all the circumstances of this omission having been well
examined, they shall be adjudged to be legal prizes, unless they shall give
legal satisfaction of their property by testimony entirely equivalent.” It is
apparent, from *this language, that the omission to comply with the [%245
requisites of the treaty was not intended to be fatal to the property. “ =
And, certainly, by the general law of nations, as well as by the particular
stipulations of the treaty, the parties would be at liberty to give further
explanations of their conduct, and to make other proofs of their property.
If, indeed, upon the original evidence, the cause should appear extremely
doubtful or suspicious, and further proof should be necessary, the grant or
denial of it would rest upon the same general principles which govern the
discretion of prize courts in other cases. DBut in the present case, there is
no necessity for such further proof, since the documents and testimony now
before us, are, in our opinton, as to the proprietary interest in the ship,
entirely equivalent to the passports and sea-letter required by the treaty.
As to the second objection, it assumes, as its basis, that the term ¢ sub-
jects,” as used in the treaty, applies only to persons who, by birth or natu-
ralization, owe a permanent allegiance to the Spanish government. It is, in
our opinion, very clear, that such is not the true interpretation of the lan-
guage. The provisions of the treaty are manifestly designed to give recip-
rocal and co-extensive privileges to both countries; and to effectuate this
object, the term ¢ subjects,” when applied to persons owing allegiance to
Spain, must be construed in the same sense as the term ¢ citizens,” or
“inhabitants,” when applied to persons owing allegiance to the United
States. What demonstrates the entire propriety of this construction is, that
in the 18th article of the *treaty, the terms “subjects,” ¢ people,” and
“inhabitants,” are indiscriminately used as synonymous, to designate
the same persons in both countries, and in cases obviously within the scope
of the preceding articles. Indeed, in the language of the law of nations,
which is always to be consulted in the interpretation of treaties, a person
domiciled in & country, and enjoying the protection of its sovereign, is
deemed a subject of that country. Ie owes allegiance to the country, while
he resides in it ; temporary, indeed, if he has not, by birth or naturalization,
contracted a permanent allegiance ; but so fixed that, as to all other nations,
he follows the character of that country, in war as well as in peace. The
mischiefs of a different construction would be very great ; for it might then
be contended, that ships owned by Spanish subjects could be protected by
the treaty, although they were domiciled in a foreign country, with which
we were at war ; and yet the law of nations would, in such a predicament,
pronounce them enemies. We should, therefore, have no hesitation in over-
ruling this objection, even if it were proved that Mr. Hibberson was not a
naturalized subject of Spain ; but we think the presumption very strong,
that he had become, in the strictest sense of the words, a Spanish subject.
. The Spanish character of the ship being ascertained, it is unnecessary to
Inquire into the proprietary interest of the cargo, unless so far as to ascer-
tain that it does not belong to citizens of the United States ; for the treaty
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would certainly not protect the property of American citizens trading with
%2471 the enemy *in Spanish ships. There is no presumption, from the evi-

dence, that any American interest is concerned in the shipment. The
whole property belonged either to British subjects or to the claimants, and
we think the proofs in the case very strongly establish it to belong as
claimed. The decree of the circuit court is affirmed, with costs.

Decree affirmed. (@)

() It is obvious, that the privilege of the neutral flag of protecting enemy’s pro-
perty, whether conferred by treaty or by the ordinances of belligerent powers, cannot
extend to a fradulent use of the flag, to cover enemy’s property in the ship as well as
the cargo. The Minerva, 1 Marriott 235; The Cittade de Lisboa, 6 Rob. 358; The
Eendraught, Ib. note. During the war of the American revolution, the United States,
recognising the principles of the armed neutrality, exempted, by an ordinance of con-
gress, all neutral vessels from capture, except such as were employed in carrying
contraband goods, or soldiers, to the enemy; it was held, that this exemption did not
extend to a vessel which had been guilty of grossly unneutral conduct, in taking a
decided part with the enemy, by combining with his subjects to wrest out of the hands
of the United States and of France, the advantages they had acquired over Great Britain,
by the rights of war, in the conquest of Dominica. By the capitulation of that island,
all commercial intercourse with Great Britain was interdicted. In the case in question,
the vessel was purchased by neutrals, in London, who supplied her with false and color-
able papers, and assumed on themselves the ownership of the cargo, for a voyage from
London to Dominica. The continental court of appeals, in pronouncing the vessel and
cargo liable to condemnation, observed, ‘‘Had she been employed in a fair commerce,
such as was consistent with the rights of neutrality, her cargo, though the property of an
enemy, could not be prize; because congress had said, by their ordinance, that the
*248] rights of neutrality should extend protection *to such effects and goods of an

"1 enemy. But if the neutrality were violated, congress have not said, that such a
violated neutrality shall give such protection: nor could they have said so, without
confounding all the distinctions between right and wrong.” The Erstern, 2 Dall. 36.
The only treaties now subsisting between the United States and foreign powers, con-
taining the stipulation that free ships shall make free goods, are the above treaty with
Spain, that of 1782 with the Netherlands (which, it is presumed, still exists, notwith-
standing the changes in the political situation of that country), and the treaties with the
Barbary states. The conventions between the latter and Christian powers always con-
tain the stipulation, that the flag and pass shall protect the cargo sailing ‘under it. In
the memorable case of The Nereide, 9 Cranch 388, it was contended by the counsel for
captors, that this stipulation in the Spanish trea,ty, taken in connection with the law of
Spain, necessarily implied the converse proposition, that enemy’s ships make enemy’s
goods, which is not expressed in the treaty. But this argument was overruled by the
court, who held, that the treaty did not contain, either expressly or by implication, a
stipulation that enemy’s ships shall make enemy’s goods. Id. 418. See Ward on the
Relative Rights and Duties of Belligerent and Neutral Powers 145,
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Internal revenue.

The act of congress of the 24th July 1818, imposing a duty, according to the capacity of the still,
on all stills employed in distilling spirits from domestic or foreign materials, and inflicting a
penalty of $100 and double duties, for using any still or stills, or other implements in distilling
spirituous liquors, without first obtaining a license, as required by the act, does not extend to
the rectification or purification of liquors already distilled.

United States ». Tenbrook, Pet. C. C. 180, affirmed.

*ERROR to the Circuit Court for the district of Pennsylvania. This
was an action of debt, commenced in the district court in Pennsyl-
vania, by the United States, against the defendant in error, to recover a
penalty alleged to have been incurred for using a still, and distilling spirit-
uous liquors, withont having a license therefor, as required by an act of
congress passed on the 24th of July 1813.

This act imposes a duty, according to the capacity of the still, on all
stills employed in distilling spirits from domestic or foreign materials; and
inflicts a penalty of $100 and double duties, on all persons who, after the
first day of January then ensuing, should use any still or stills, or other
implements, in distilling spirituous liquors, without having first obtained a
license, as required by the provisions of the act. For every license, the act
imposes a duty of nine cents for each gallon of the capacity of the still
employed in distilling spirits from domestic materials, for the term of two
weeks, and in proportion for a longer period. And on all stills employed in
distilling spirits from foreign materials, a duty of 25 cents for each gallon
of the capacity of the still, for the time of one month.

To the declaration, which was in the usual form, the defendant, in proper
person, plead nél debet, on which issue was joined. It was proved on the
trial, and admitted by the defendant, that he was the proprietor of a
distillery, within the district of Pennsylvania, which he used, and for which
he had not taken out a license, agreeable to the act of congress *before . 50
recited. It was also proved, on the part of the defendant, that his t =~
distillery was not used in distilling spirits from domestic materials, but in
rectifying the said spirits, after they had been distilled from domestic
materials ; that he is not a distiller, but a rectifier of spirits. Ie contended,
that distillation and rectification of spirits are distinct vocations; that recti-
fying such spirits is not a part of the process of distillation, but a mere
purification of the spirits themselves from feculent or useless matter ; and
that he was not liable to the penalty of the act of congress. The attorney
for the United States contended, that rectification of spirits in a distillery is
nothing more than distillation repeated, and in this repetition, the spirits
must be deemed, and in fact are, domestic materials.

The court charged the jury, that the act of congress, laying duties on
licenses to distillers of spirituous liquors, did not apply, unless when the still
is used for the purpose of distilling Spirits from domestic or foreign
materials ; and that if the still, or other implement, be not employed, in
distilling sprits from domestic or foreign materials, there can be no penalty
incurred for using a still for any other purpose, although no license be taken
out ; and that spirits cannot be considered as a domestic material. That
penal laws must be construed strictly, and must not be amplified by intend-
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ment. That whether rectification be part of the process of distillation, was
o fact to be left to the jury. The counsel for the United States excepted
to this charge.
*251] There was a verdict and judgment for th(? defendant. *The cause
was removed by writ of error to the circuit court, when the judg-
ment of the district court was affirmed, with costs. It was brought before
this court, by writ of error, and submitted on the observations of the
attorney-general.

March 1st. The Attorney-General now contended, for the United
States, that the district judge ought not to have permitted witnesses to be
examined. It was no case for the application of the maxim, quilibet in sua
arte credenchem est. If the witnesses knew nothing of the subject, their
testimony could not enlighten others. If they did, it was plain, that their
knowledge was derived from being engaged in the same line of business,
which gave them an interest in the construction of the law. In the case
of the Cast-Plate Glass Company, Anstr. 40, Chief Baron Eyre declares,
that in explaining an act of parliament, no evidence should be admitted ;
for that would be to make it a question of fact, in place of a question of law.
The judge alone must direct the jury on the point of law. In doing this,
he must form his judgment of the meaning of the legislature, in the same
manner as if the case had come before him by demurrer, where no evidence
can be allowed. On demurrer, a judge may well inform himself, from
dictionaries or books, on the particular subject concerning the meaning
soxoq OF any word. Yet, if he does so at *nisi prius, and shows them to

“7%1 the jury, they are not to be considered as evidence, but only as the
grounds on which he has formed his opinion, in the same manner as if he
were to cite authorities for the point of law he lays down.

The single question, in the present case, was, whether a person, using a
still for the purpose of rectifying spirits, is within its true meaning? It is
necessary to remark, that the duty under this act, was not upon the quan-
tity of liquor distilled, nor upon its removal. This, indeed, had been the
case with some parts, and at other times, with this part of our excise system.
But under the present act, the duty was upon the implement or still itself.
To speak the language of the debates, it was upon the capacity, not the
gallon ; a distinction materially relevant to a right understanding of the
point in controversy. By the first section of the act, a license is required to
be taken out for all stills used for the purpose of distilling spirituous liquors ;
no exception is made as to any particular kind of still. The term, spirit-
uous liquors, is so comprehensive, that it must necessarily include all liquors
that contain spirits, without any reference to the proportion or quantity
which they may contain. By the second section, a certain amount of duty
is laid on stills employed in distilling spirits from domestic materials, and 2
different amount on those that work on foreign materials. It is evident,
that no intention existed to define what was meant by materials, but barely
to discriminate between foreign and domestic, with a view to make the duty
*253] !i ghter on spirits produced from *the latter than on the former, accord-

ing to the common policy of our legislation.

Two points will be made for the United States. 1. That spirits are the
materials upon which rectification operates. 2. That rectification is a branch
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of the process of distilling. The first point is so plain, that the defendant
himself must admit it. The second alone opens a door to argument. The
question lies out of the ordinary track of legal discussion. To understand
it, we must have recourse to books of art. It is these which will best fix the
true meaning of the terms distillation and rectification. We shall then be
enabled to determine, if there be any, the difference between them. Doctor
Black, in his Elements of Chemistry, after speaking of fermentation, says,
“The spirit is separated more or less perfectly from these substances, by dis-
tillation, it being more volatile than most of them, especially, the acid,
mucilaginous and coloring matter. The water is but imperfectly separated
at first, on account of the small difference of volatility between it and the
spirit. To reduce the spirit to a state of purity, we must perform several
other operations, such as distilling it again, once or twice, with a gentle
heat, which is called rectifying. By this, we separate the greater part of
the water which had come over in the first distillation.” Black’s Chemistry,
vol. 3, p. 24. Fourcroy, in his Elements (vol. 1, p. 176), defines rectifica-
tion to be, “a second distillation, in which substances are purified, by their
most volatile parts being raised by heat carefully managed. The [*254
*attorney-general next referred to Hall’s Distiller (which, he said, * ~
was agreed to be a very accurate work upon this subject), and to the Ency-
clopedia, where the definitions were substantially the same as in Black and
Fourcroy. Even the common dictionaries of the language, he said, defined
rectification to be the act of “improving by repeated distillations.”

The point appearing to stand thus upon the score of authority, it was
next to be inquired, how it stood upon that of reason? The duty, as the
law so plainly makes known, is laid, in the broadest manner, upon all stills
used for distilling spirituous liquors. It is neither graduated by the strength
of the spirits produced, nor by the simplicity or complexity of the manufac-
ture. The first process in distillation is understood to be, that in which the
wash is put into the still. From this, low wines are drawn, or spirits of an
inferior quality. From a case in Anstruther 558, it would seem, that in
England, the first duty attaches on the wash, before distillation. For a still
employed in the first process, it was, on all hands, admitted, that a license
must be taken out. The inferior spirits so drawn do not constitute market-
able spirits. A second process is then used. This consists, for the most
part, in putting them into a smaller still, called a doubler. From the doub-
ler, they come out, having the quality of common marketable spirits. A
license ought surely be taken out for a still so employed, call it a doubler or
by any other name. But the original matter or material, is here clearly out
of view, for it went into the first still. Nothing but the spirits extracted
from it were carried *over to the doubler. Doesnot this then establish %055
the point, that inferior spirits may become domestic materials, under L
the act? It cannot, with any show of reason, be pretended, that they have
lost the properties of matter, merely by being separated from substances
with which they were primarily combined. Between the derivatives of mat-
ter and materials, it would be strange, indeed, to attempt any distinction,
as applicable to the case under consideration. The spirits extracted by
the doubler are understood to be generally about proof. For various pur-
poses, it is necessary to increase their strength. This is effected by a
third or fourth distillation, generally, though not necessarily, in the same
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stills. By this process, not only is the strength raised, but the purity is
increased. Now, in what, may it be asked, does this operation differ from
the second process in the doubler ? Spirits of an inferior strength are
the materials of distillation, in the one case and in the other.

The last, and any similar subsequent operations, may be called rectifica-
tions. But they are distillations too. They impart to the spirits more
strength as well as more purity. Is it just so with the second process inthe
doubler. It may, perhaps, be said, that these subsequent processes are all
carried on by the rectifier, on spirits previously distilled. That it is done
merely to fit them for combination with other materials, of which mixtures
are made by persons not distillers, and that in such process extraneous mat-
ter is often introduced with a view to greater purity. To this it may be
*256] answered, first, that these processes in nowise destroy *the character

of distillation, as they do not necessarily prevent an augmentation in
the strength of spirits. And secondly, that the introduction of extraneous
matter is not confined to the higher process of distillation, as water, charcoal
and other ingredients are not unfrequently used in the process by which low
wines are converted into proof spirits. Suppose, a patent to be taken out
for carrying on the original process, as well as rectification, in the same still ;
how can the duty be made to attach, even in the case of the doubler, except
on the hypothesis assumed for the United States? It would be difficnlt, if
not impracticable, to fall upon any other mode. Again, the duty on stills is
properly considered as a commutation for that which might have been laid
upon the liquor. Is it not, therefore, as just, that the duty should be paid
upon the still, when used to produce rectified spirits, as when it is used to
produce any other kind of spirits ? The English statutes ¢n par: materia
will be found to countenance the doctrine contended for on the part of the
United States ; particularly, that of 2 Geo. IIL, ch. 5, from the 12th sec-
tion of which, it appears, that the rectifier who distils spirits and the com-
mon distiller, are considered the same. Several of the other sections would
also show that rectification and distillation, when an increase of strength
was the object, were used as equivalent terms. The system, in England,
contemplated the laying of a duty, first on the low wines, and then on the
spirits distilled from them. So, congress, with like equity, may have intended
*257] to impose *a dut)t,'ﬁrst upon ?he sti}l, Wheq used in the original

manufacture of spirits, and again on its use in the manufacture of
spirits of a higher proof. So far is such a principle from being at all repugnant
to the general theory of American taxation, that it is sanctioned by the whole
analogy of our impostrevenue. Thus, under the present tariff, iron in bars, iron
in sheets, and iron in bolts, is each charged with a different duty. Leather in
different forms, as in boots, saddles, caps, slippers, pays differently. The duty
levied upon imported spirits is graduated according to the degree of proof.
Brown sugars, white sugars, lump sugars, powdered sugars, are all subject
to different rates. <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>