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CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES,

AT

OCTOBER TERM, 1892.

CHICAGO, MILWAUKEE AND ST. PAUL RAILWAY
COMPANY ». HOYT.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF ILLINOIS.

No. 180. Argued March 30, 1893. — Decided April 17, 1893.

When the record contains special findings of fact, but no bill of exceptions,
the errors of law relied upon by a plaintiff in error must be considered
and determined upon the findings.

If a contracting party absolutely binds himself to perform things which
subsequently become impossible of performance, or to pay damages for
the nonperformance thereof, and the thing which causes the impossibility
might have been foreseen and guarded against in the contract, or arose
from the act or default of the promisor, he will be held to the strict
performance of his contract; but if the caunse of the impossibility be of
such a character that it cannot reasonably be supposed to have been in
the contemplation of the contracting parties when the contract was
made, he will not be held bound by general words, which, though large
enough to include it, were not used with reference to the possibility of
the particular contingency which afterwards happened.

A railway company and several individuals entered into a contract for the
construction of a grain-elevator by the latter, wherein the company
agreed “ that the total amount of grain received at said elevators shall be
at least five million bushels on an average for each year during the term
of this lease; and in case it shall fall short of that amount the said party

VOL. CXLIX —1 1




OCTOBER TERM, 1892.
Opinion of the Court.

of the first part agrees to pay to the said party of the second part one
cent per bushel on the amount of such deficiency, settlements to be made
at the close of each year; and whenever it shall appear at the close of
any year that the total of grain received during so much of the term
of this lease as shall then have elapsed does not amount to an average
of five million bushels for each year, the party of the first part shall pay
to the parties of the second part one cent per bushel for the amount of
such. deficiency; but, in case it shall afterwards appear that the total
amount received up to that time equals or exceeds the average amount
of five million bushels per annum, the amount so paid to the party of the
second part shall be refunded or so much thereof as the receipts of the
year shall have exceeded five million bushels, so that the whole amount
paid on account of deficiency shall be refunded, should the total receipts
for the entire term equal or exceed fifty million bushelsin all, or an aver-
age of five million bushels for each year.” Held, that the railway com
pany only agreed that the quantity of grain which it would deliver at the
elevators or tracks connected therewith, in the usual way in cars, for
storage and handling, should amount on an average to at least 5,000,000
bushels per annum for a period of ten years, and that, in case the grain
so delivered, or brought to the elevators for delivery, fell short of that
quantity, it would pay one cent per bushel on the amount of such
deficiency.

TuE case is stated in the opinion.

Mr. Edwin Walker, (with whom was Mr. Jokhn W. Cary on
the brief,) for plaintiff in error.

Mr. John N. Jewett for defendants in error.
Mz. Justice J Acksoxn delivered the opinion of the court.

This action was brought by defendants in error against the
plaintiff in error to recover a designated sum of money alleged
to be due under the terms of a covenant contained in a certain
indenture of lease made and entered into between the parties.
The cause was tried by the court below under a written stipu-
lation of the parties waiving a jury; and resulted in a judg-
ment for the plaintiffs below for the sum of $33,783.83, to
reverse which, for errors of law claimed to have been com-
mitted by the court in its construction of the covenant and in
the legal conclusions it reached from the facts specially found,
this writ of error is prosecuted.
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On February 18, 1880, the Chicago, Milwaukee and St. Paul
Railway Company, (hereafter called the railway company,)
being the owner thereof, leased and demised to the defendants
in error lots 3, 4 and 5, of block K, of the original town of
Chicago, for a term of ten years from the first day of January,
1881, at an annual rental of $3850, to be paid quarterly by the
lessees, who were also to pay all taxes and assessments that
might be levied upon the premises during the term. At the
date of the lease the lessees were the owners of the adjoining
lots 1 and 2 of the same block, upon which was located an ele-
vator or warehouse, used for receiving, storing and handling
grain, and having a capacity for about 350,000 bushels. The
lease was executed under seal of the respective parties thereto,
and the material provisions thereof, so far as they relate to the
present controversy, are as follows:

By the second article, Hoyt and his associates agreed to erect
on said lots 3, 4 and 5 a grain elevator “of a storage capacity
of 700,000 bushels or more during the year 1880.” The article
provided that the elevator should have all modern improve-
ments and should be constructed to the satisfaction of the rail-
way company. No question is raised upon this article. The
case admits that it was fully executed.

By the third article, the railway company “agrees to lay
all necessary tracks adjacent to said elevator, to connect its
railway therewith for the purpose of delivering grain in cars
thereto, and keep the same in repair during the time of this
lease, and agrees to deliver on said tracks in cars, at said ele-
vator, to the parties of the second part, all the grain that may
be brought by its railway consigned to parties in the city of
Chicago, so far as the party of the first part can legally con-
trol the same, for handling and storage in said elevator.” The
case involves no breach of this article.

By the fourth article it is provided as follows: “ The said
parties of the second part [Hoyt and his associates] agree to
receive, handle and store said grain as delivered in the usual
manner of handling grain in the city of Chicago to the extent
and capacity of said elevator to be constructed, and in addition
agree that they will use for the same purpose, so far as their
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other engagements will allow, the elevator now standing on
lots 1 and 2 of said block, and the said party of the first part
shall at all times be entitled to storage for its grain to the
extent of at least 1,000,000 bushels. The parties of the sec-
ond part, with the consent of the party of the first part, may
receive grain for storage from other parties and from river
and canal craft, but in case such grain is so received so
as to reduce the capacity of the parties of the second part
to accommodate the party of the first part to the extent of
1,000,000 bushels in said elevators, the said parties of the
second part agree to furnish storage in other elevators to the
party of the first part to the extent that their capacity is so
reduced, without expense to the said party of the first part
for switching or otherwise.” The case involves no violation
of this article by either of the parties.

The fifth, sixth and seventh articles, taking them in their
order, relate, 1st, to the charges to be made for the storage
and handling of grain — certain elevators accommodating the
grain business of competing railways being referred to as a
standard ; 2d, to the rebuilding of the elevator in case of its
destruction by fire or other casualty, and that the “ parties of
the second part will save the said party of the first part free
and barmless from all loss or damage by fire to said elevator
or contents during the continuance of this lease”; and, 3d,
to the weighing of the grain receiyed into the elevator, and
the appointment of weighers. In all these respects the case
presents no question of controversy.

The last clause of the seventh article reads as follows: “It
is further agreed that the parties of the second part will, at
all times, keep a force at said elevators sufficient to transact
all business that may be offered by said party of the first part,
and that cars of grain will be received and unloaded, when
the business of the party of the first part requires it, in the
night time or on Sundays, and that said business shall be
dispatched with equal and as great facility in that respect
as at any of the elevators in the city of Chicago above men-
tioned, so as not to delay the cars of the party of the first
part unreasonably or unnecessarily.”




CHICAGO, MILWAUKEE &c. RAILWAY ». HOYT. 5
Opinion of the Court.

It is upon the alleged breach of the eighth article of
the contract that this suit is brought. That article reads as
follows:

“In consideration of the agreement aforesaid the said party
of the first part agrees that the total amount of grain received
at said elevator shall be at least five million bushels on an
average for each year during the term of this lease; and in
case it shall fall short of that amount the said party of the
first part agrees to pay to the said parties of the second part
one cent per bushel on the amount of such deficiency, settle-
ments to be made at the close of each year; and whenever it
shall appear at the close of any year that the total grain re-
ceived during so much of this lease as shall then have elapsed
does not amount to an average of five million bushels for each
year, the party of the first part shall pay to the parties of the
second part one cent per bushel for the amount of such defi-
ciency ; but in case it shall afterwards appear that the total
amount received up to that time equals or exceeds the average
amount of five million bushels per annum, the amount so paid
to the parties of the second part shall be refunded or so much
thereof as the receipts of the year shall have exceeded five
million bushels, so that the whole amount paid on account of
deficiency shall be refunded should the total receipts for the
entire term equal or exceed fifty million bushels in all on an
average of five million bushels for each year.”

The remaining articles of the contract, including the supple-
ment thereto,"are comparatively unimportant.

In May, 1888, the defendants in error brought their action of
covenant against the railway company in the Superior Court
of Cook County, Illinois, for the alleged breach of the contract
and agreement embodied in said article 8 of the lease. The
railway company, being a citizen of Wisconsin, removed the
cause to the United States Circuit Court for the Northern Dis-
trict of Tllinois. The declaration contained two special counts,
and the same breaches are assigned in each count. In the first
count the contract is set out én hwe verba; the second, accord-
Ing to its tenor and effect.

The first breach assigned was that the grain received for
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storage from the railway company during the year 1886 was
less by 1,740,194 bushels than the 5,000,000 bushels covenanted
to be received, and, therefore, the railway company became
| bound at the close of the year 1886 to pay the plaintiffs, (de-
; fendants in error,) on account of the deficiency, the sum of
| $17,401.94.
| The second breach averred that the grain received for stor-
age from the railway company during the year 1887 was less by
2,042,408 bushels than the 5,000,000 bushels covenanted to be
; received, and, therefore, the railway company became liable at
the close of the year 1887 to pay to the plaintiffs, (defendants
| in error,) on account of the deficiency, the sum of $20,424.08.
” The main breach specially set up and relied on is the third,
i which comprehends the other two, and is thus stated in the
declaration :
“The said plaintiffs further aver that the total amount of
: grain received in the elevators mentioned in said indenture
| - during the years 1886 and 1887 did not equal the ten million
| bushels or five million bushels upon an average for each of
said years covenanted by the defendant in said indenture to be
therein received during those years, but, on the contrary, the
said plaintiffs aver that the total amount of grain received
in said elevators during said two years, allowing to the defend-
ants the full storage capacity in said elevators of one million
| bushels stipulated for in said indenture, was less than the ten
| million bushels promised to be therein received by the defend-
!“‘ ant as aforesaid during said years 1886 and 1887 by three mil-
lion seven hundred and eighty-two thousand six hundred and
two (3,782,602) bushels, and the plaintiffs aver that on account
: of said deficiency between the amount of grain promised by
~ the defendant to be received in said elevators and the amount
3 actually received therein during said years the said defendant
became and was liable to pay to the plaintiffs, according to
the terms and provisions of said indenture of lease and agree-
ment and its further covenant in such case therein provided,
the sum of one cent per bushel upon the total number of
bushels constituting the deficiency of said years 1886 and
1887, whereby and by reason whereof the said defendant,
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by virtue of its covenant aforesaid, became liable to pay to
said plaintiffs thirty-seven thousand eight hundred and twenty-
six dollars and two cents ($37,826.02) at the times and in the
manner in said indenture provided.”

On demurrer of the defendant to the declaration being over-
ruled by the court, 39 Fed. Rep. 416, so far as it related to
the breaches thus charged, the defendant interposed a plea of
general performance, and by stipulation of the parties it was
agreed that “said cause shall stand for trial upon the single
plea of general performance, first pleaded by said defendant,
and the issue made thereon, with the right reserved to either
party to introduce on the trial of said cause under said issue
all evidence which could be properly introduced under any
issue legitimately framed under special pleas applicable to the
case, and that upon the filing of this stipulation all other pleas
filed herein by the said defendant shall be considered as with-
drawn.”

The cause was thereupon submitted and heard upon its
merits by the court below, which made the following special
findings of fact:

“ First. It found the contraet as already recited, duly made
and entered into between the parties.

“Second. That said elevator was constructed upon the lots
named in said agreement and was completed within the time and
in accordance with the terms and conditions of said agreement,
on or about the 24th day of December, a.p. 1880, with a
working capacity of 750,000 bushels; that the storage or
working capacity of the elevator known as the Fulton elevator
was 350,000 bushels, both elevators affording storage and
working capacity of about 1,100,000 bushels of grain, and that
the cost of constructing said new elevator was about the sum
of 200,000,

“Third. That the said Munger, Wheeler & Company, as
assignees of Jesse Hoyt and his associates, built said new
elevator and have controlled and operated both elevators
since December, 1880, and are now operating the same, and
that said firm during said time also owned and controlled six
other elevators, all located in the city of Chicago, upon other
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railroads entering into said city, and that at the present time
said firm controls and operates in all eight grain elevators in
said city, with an aggregate storage or working capacity of
about 6,000,000 bushels of grain.

“ Fourth. That in the year 1886 the plaintiffs received
from the defendant, for store in the St. Paul or new elevator,
1,928,339 bushels of grain, and in the Fulton elevator 903,482
bushels, and also that the plaintiffs received from the defend-
ant for storage 432,985 bushels of grain in the Union elevator,
located on the Chicago and Alton Railroad, in the city of
Chicago, making a total for the year 1886 of grain received
by the plaintiffs from the defendant of 3,259,806 bushels, all
of which is credited to the defendant in its account for that
year.

“That in the year 1887 the plaintiffs received from the
defendant in the new or St. Paul elevator 2,300,292 bushels of
grain, and in the Fulton elevator 657,300 bushels of grain,
making a total of 2,957,592 bushels of grain received by the
plaintiffs from the defendant during the year 1887.

“That all the grain received and handled by the plaintiffs
in the Fulton and St. Paul elevators during said years was
received from the Chicago, Milwaukee and St. Paul Railway
Company.

“Fifth. The court further finds that the plaintiffs admitted
in open court that during the years 1886 and 1887 grain was
tendered by the defendant to the plaintiffs for storage, and
that it could not be received for the reason that the plaintiffs’
warehouses were filled ; that the grain so tendered amounted
to 8,685,269 bushels, and that the plaintiffs never declined to
receive shipments of grain from the defendant when such
elevators had capacity to receive it within 1,000,000 bushels,
and that when the plaintiffs refused to receive further grain
for storage the defendant was notified that it occupied the
entire capacity stipulated for in the contract at the time
plaintiffs declined to receive the grain so tendered, to wit,
1,000,000 bushels.

“Sixth. That for the year 1886 the defendant paid for
switching grain to other elevators when the plaintiffs were
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unable, and, therefore, refused to accept the same, the sum of
$2871.00, and in the year 1887 the sum of $9962.35, and that
the cost of train service for the defendant in delivering such
grain to other elevators amounted to about the same sum.

“That the defendant also, during said year, contracted with
parties having grain stored in said elevators to remove the
same in order to furnish more room for the defendant ; ‘that
for the removal of 100,000 bushels the defendant paid the
owners thereof $15,000.00, and that after such removal the
plaintiffs refused to receive from the defendant for storage
more than 40,000 bushels in place of the grain that had been
so removed for the reason that that amount of additional
grain exhausted the storage and hauling capacity of said two
elevators; that it was to the interest of the defendant to
deliver all the grain to the plaintiffs at said St. Paul and
Fulton elevators during said years.

“That during the two years in controversy the entire
storage capacity of said elevators was constantly occupied by
grain received from the defendant’s cars, and, although the
plaintiffs refused to receive additional grain tendered by the
defendant during the same period, their refusal was always
based upon the ground that their elevators were full and
contained more than 1,000,000 bushels of grain received from
the defendant.

“That at no time during the said years 1886 and 1887 did
the plaintiffs refuse to receive grain from the defendant for
storage in said elevators when there was any unoccupied
storage space in the same, and that some of the grain so
delivered and stored during said years remained in said
clevators so long that the plaintiffs were not able to receive
or handle for defendant during said years the amount of
grain contemplated by the contract or the full amount
actually tendered by the defendant, and that but for this
unusual condition the plaintiffs would have received and
stored all the grain tendered by the defendant.

“Seventh. The court further finds that the plaintiffs’ regu-
lar charges for storage of grain in said elevators during the
years 1886 and 1887 were one and three-quarters of a cent
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per bushel for the first ten days and one and one-half of a
cent per bushel for the subsequent ten days, and for every
thirty days the storage charges were one cent and three-
quarters per bushel; that for 1,000,000 bushels stored in such
elevators and continued therein for one year, the regular stor-
age charges for the same during the years 1886 and 1887
would be at the rate of $150,000 for each 1,000,000 bushels
for the term of one year; that if said elevators could be kept
employed with first storage, that is, if 1,000,000 bushels could
pass through said elevators each ten days, the charges for a
year would amount to about $270,000.

“ That the length of time that said grain remained in store
was not regulated or controlled by either the plaintiffs or
defendant, but by the shippers or owners of such grain.

“ Eighth. That the plaintiffs have kept the account of all
their elevators together, and, therefore, could not state the
earnings of the elevators in question for the years 1886 and
1887.

“ Ninth. There is no evidence of the amount of earnings of
said St. Paul and Fulton elevators during the years 1886 and
1887, or of the income of the plaintiffs derived from the stor-
age of grain or charges thereon in said elevators during said
period of time, nor is there any evidence of any actual dam-
ages sustained by the plaintiffs by reason of their not hand-
ling in said elevators during said years the full amount of
10,000,000 bushels of grain, or by reason of the alleged breach
of covenant by the defendant other than the one cent per
bushel for the years 1886 and 1887, as prescribed by article
8 of the contract.”

As the result of these findings, the amount of the deficien-
cies for the years 1886 and 1887, with interest from the end
of each year to September 25, 1889, was ascertained to be
$42,806.13, from which was deducted the rental and interest
thereon, for the years 1886 and 1887, set up as a counter-
claim, amounting to the sum of $9022.80, which left a balance
due from the defendant to the plaintiffs of $33,783.83, for
which judgment was rendered.

The defendant moved for judgment on various grounds,
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which were denied by the court, and which need not be
specially noticed, as they are covered by the assignments of
error.

In the view we take of the case it is not necessary to con-
sider several questions presented by the plaintiff in error, such
as want of mutuality in the covenant in question, or the
impossibility of the performance thereof, or that it was a
wagering contract, and wlfra vires on the part of the railway
company. The material questions of the case are covered by
the two assignments that the judgment is not sustained by
the special findings of fact, and that the court erred in its
construction of the contract between the parties. There is no
bill of exceptions in the record, and the errors of law relied
upon by the plaintiff in error must therefore be considered
and determined upon the special findings of fact.

The action of the lower court in overruling the demurrer to
the declaration proceeded in part, if not entirely, upon the
ground that the undertaking entered into by the railway
company in and by the eighth article of the lease amounted
to a guaranty that the business of the elevators during each
year of the term should amount to a certain sum. As we
understand their position, counsel for the defendants in error
do not, however, insist upon this construction of the covenant,
but rely upon the interpretation given it by the Circuit Judge
at the hearing on the merits, which was “that if, with a
storage capacity of 1,000,000 bushels, the plaintiffs should not
be able to receive and handle 5,000,000 bushels annually, and
carn commissions on that basis, the defendant would pay to
the plaintiffs one cent per bushel on the deficiency.”

If the true meaning and intent of the covenant, read, as
it should be, in connection with the other provisions of the
contract, and in the light of the surrounding circumstances,
the situation of the parties, and the objects they respectively
had in view, was to guarantee to the lessees that they would
actually receive, store and handle at the designated elevators,
On an average each year of the lease, as much as 5,000,000
bushels of grain, and that if in the course of the grain business
they could not, in fact, receive, store and handle more than
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1,000,000 bushels during the year, still the railway company
would be liable to them for one cent on 4,000,000 bushels not
so received and stored, although tendered and offered to them
in the manner and at the place provided for in the contract,
then there is no error in the judgment of the Circuit Court.

If, however, the language of the stipulation means, as coun-
sel for plaintiff in error contend, that the railway company
only agreed that the quantity of grain which it would deliver
at the elevators or tracks connected therewith, in the usual
way in cars, for storage and handling, should amount on an
average to at least 5,000,000 bushels per annum for a period
of ten years, and that in case the grain so delivered, or brought
to the elevators for delivery, fell short of that quantity, it
would pay one cent per bushel on the amount of such de-
ficiency, then the judgment is erroneous, and should be re-
versed. We are of opinion that the latter construction is the
proper one, and meets the real object and purpose which the
parties had in view in entering into the contract.

To meet a natural and reasonable solicitude of the lessees
that the full supply of grain should be brought to their eleva-
tors, the railway company agreed “to deliver on said tracks
in cars, at said elevators, to the parties of the second part (the
lessees) all the grain that may be brought by its railway con-
signed to parties in the city of Chicago, so far as the party of
the first part (the railway company) could legally control the
same, for handling and storing in said elevator.” If the rail-
way company had failed to deliver at the elevators for stor-
age and handling all grain, consigned or unconsigned, which
it brought to Chicago, and could legally control, it might
perhaps have been liable to the lessees for the damage thence
resulting, and could not have set up, by way of excuse or de-
fence, that the elevators were continuously filled with other
grain previously received from the railway company. The
fact that the lessces had furnished storage for a million
bushels received from the railway company, and thereby ex-
hausted the capacity of their elevators to take any more grain
on storage so long as the million bushels remained on hand,
would not have exempted the railway company from the obli-
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gation of delivering at the elevators all grain brought by it
to the city, so far as it could control the same. Under this
provision of the contract if the quantity brought, and subject
to its control, was four or five million bushels in addition to
the million previously delivered and in store, the railway com-
pany would still be bound to tender such additional grain to
the lessees, who, under the construction placed upon the eighth
article of the lease by the court below, could not only de-
cline to accept the same, but actually make their inability to
receive and store the grain tendered the basis of a valid claim
for one cent per bushel on the amount so tendered and de-
clined. A result so unreasonable as this is hardly to be sup-
posed to have been contemplated and intended by the parties.
Itis found as a fact that the length of time grain could or would
remain in store was not, and could not, be legally controlled
by either the lessor or the lessees, but was subject to the ex-
clusive control, in that regard, of the shippers and owners of
the grain. The construction which was placed upon the con-
tract, and which is necessary to support the judgment below,
would place the railway company in the position of under-
taking to guarantee that shippers and owners having grain on
storage in the elevators would so deal with, or remove and
dispose of the same as to enable the lessees to store and handle
more grain than the elevators had capacity for. It is not to
be supposed that the railway company was undertaking to
make a guaranty as to how grain, owned and stored by others,
would be dealt with or controlled in respect to-its remaining
or being removed from the elevators, and the language of the
covenant does not require a construction which would place
the railway company in that position.

The court below attached importance to the use of the word
“received,” as employed in the eighth article. The words
“ total amount of grain received o said elevator” would, how-
ever, be pressed beyond their legitimate and proper meaning
if construed to mean that the elevator should actually store
and handle 5,000,000 bushels during each year without re-
gard to its capacity, or without reference to the ability of the
lessees to accept and store that quantity. The language of
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the covenant is that the “total amount of grain received at
said elevators shall be at least 5,000,000 bushels on an average
for each year during the term of this lease, and in case it shall
fall short of that amount, the said party of the first part '
agrees to pay to the said party of the second part one cent
per bushel on the amount of such deficiency.”

The agreement or stipulation that the amount of grain * re-
ceived o said elevator ” should reach the designated quantity,
falls short of an undertaking or guaranty by the railway com-
pany, that the elevator should, in fact, store and handle that
quantity each year of the term. The amount of grain “re-
ceived at” an elevator during a given period should not be
construed as meaning that such amount would or should be
actually taken into the same for storage and handling, unless
there is something in the context clearly indicative of an in-
tention to use the words in the latter sense. No such intent
appears in the present case.

The manifest object and purpose of the covenant was to
assure the lessees that there would be delivered at or brought
to said elevators by the railway company and others a total
amount of at least 5,000,000 bushels of grain per annum for
storage and handling, and not that the railway company
would guarantee that the lessees could or would actually
receive, store and handle that quantity at the elevators.
When, therefore, the railway company, and others, offered at
the elevators the stipulated quantity or amount of grain, it
performed the condition of its guaranty, and the inability of
the lessees to accept the grain so tendered, on account of the
; storage capacity of the elevators being fully occupied by third
{ parties, whose action in respect to allowing the grain to re-

main, or to be removed, was beyond the control of either the
lessor or the lessees, cannot operate to defeat such perform-
ance or constitute any ground for thereafter holding the rail-
way company liable on its guaranty.
1‘ There can be no question that a party may by an absolute
‘ contract bind himself or itself to perform things which subse-
quently become impossible, or pay damages for the non-
performance, and such construction is to be put upon an
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unqualified undertaking, where the event which causes the
impossibility might have been anticipated and guarded against
in the contract, or where the impossibility arises from the act
or default of the promisor. But where the event is of such a
character that it cannot be reasonably supposed to have been
in the contemplation of the contracting parties when the con-
tract was made, they will not be held bound by general words,
which, though large enough to include, were not used with
reference to the possibility of the particular contingency
which afterwards happens.

This principle is directly applicable here, for the covenant
sued on cannot be construed to mean that the railway com-
pany contemplated by the terms of its agreement that it was
to be held responsible for the course of business of the lessees,
or that it was undertaking to guarantee that shippers and
owners, having grain in store at the elevators, would remove
the same with sufficient dispatch to enable the elevators to
store and handle as much as 5,000,000 bushels annually.
This would be a most unusual and unreasonable undertaking,
wholly beyond the control and ability of the railway company
to perform, and while the words “receive at the elevators”
might in and of themselves be broad enough to include such
an undertaking, if the context clearly showed that such was
the intention of the contracting parties, we are of opinion that
they were not so understood and used by the parties in this
case, and should not be so extended as to cover the contin-
gency or possibility of such a course of dealing as would Ppre-
vent the acceptance of grain if the agreed quantity was
tendered. There is no allegation in the declaration that
grain to the amount specified was not, during the years 1886
and 1887, received at or tendered in cars on the tracks at
said elevators for delivery, to the amount of or in excess of
5,000,000 bushels of grain. On the contrary, the court be-
low finds, as a matter of fact, that the defendant in 1886
and 1887 so delivered 6,210,398 bushels, which was received
by the defendant into said elevator, and further finds as fol-
10\.\*81 “Fifth. The court further finds that the plaintiffs ad-
mitted in open court that during the years 1886 and 1887
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grain was tendered by the defendant to the plaintiffs for
storage, and that it could not be received for the reason that
the plaintiffs’ warehouses were filled ; that the grain so ten-
dered amounted to 8,685,269 bushels, and that the plaintiffs
never declined to receive shipments of grain from the defend-
ant when such elevators had the capacity to receive it within
a million bushels, and that when the plaintiffs refused to
receive further grain for storage the defendant was notified
that it occupied the entire capacity stipulated for it in the
contract at the time plaintiffs declined to receive the grain so
tendered, to wit, one million bushels.”

Tt is urged in behalf of the defendants in error that this
amount of 8,685,269 bushels so tendered by the railway
company includes the 6,210,398 bushels which the court finds
was actually received into the said elevators during said years.
We do not so construe this finding. Its language relates
clearly and distinetly to an amount of grain that was tendered
by the railway company, and which could not be received by
the lessees, for the reason that the warehouses were filled. It
is thus shown that, in addition to what was actually received,
there was tendered by the railway company, at the place and
in the manner provided for in the contract, 8,685,269 bushels,
which the elevators could not accept and did not receive and
store. The amount so tendered, with that actually received,
exceeded the total amount which the railway company agreed
that the lessees should have the opportunity to accept and
store, and this we hold to be a full and complete compliance
by the railway company with the terms and true meaning of
its covenant. To hold otherwise would render the railway
company liable for the inability of the lessees to accept the
performance that was offered by it. It would require the
clearest and most unqualified understanding on the part of
the railway company to subject it to such a liability.

The plaintiff in error interposed a counter-claim for the rent
due it for the years 1886 and 1887, which, as found by the
court below, amounted to $9022.30, which was deducted from
the amount which the court below adjudged to be due the
lessees.
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The conclusion of this court is that the judgment awarded
the lessees is erroneous, and must be reversed with costs, and
that the cause should be remanded with directions to the
court below to enter judgment in favor of the plaintiff in
error for the above amount of rent due to it, with interest
thereon from October 1, 1889, the date of judgment below,
and 4t is accordingly so ordered.

The Curer Justice having been of counsel, and Mr. Justice
Frerp not having heard the argument, took no part in the
consideration or decision of this case.

BOGK ». GASSERT.
ERROR TO THE SUPREME COURT OF THE TERRITORY OF MONTANA.
No.179. Argued and submitted March 27, 1893, — Decided April 17, 1893.

Under the practice in Montana a defendant may move for a nonsuit upon
the ground that the plaintiff has failed to prove a sufficient case for the
jury; but, if he proceed to put in testimony, he waives this right.

When one party has been permitted to state his understanding of the con-
tracts which form the subject of the litigation, there is no error in giv-
ing a like license to the other party.

An exception cannot be taken to “a theory announced throughout” an
instruction of the court.

A general exception to a refusal of a series of instructions taken together
and constituting a single request is improper, and will not be considered
if any one of the propositions be unsound.

When a grantor makes an absolute deed of real estate, for a money con-
sideration paid by the grantee to the grantor, and the grantee at the
same time executes and delivers to the grantor an agreement under seal,
conditioned to reconvey the same on the payment of a certain sum at a
time stated, and there is no preéxisting debt due from the grantor to the
grantee, and no testimony is offered explanatory of the transaction, it
is for the jury to determine whether the parties intended the transaction
to be an absolute deed with an agreement to reconvey, or a mortgage.

Teal v. Walker, 111 U. S. 242, distinguished from this case.

Wallace v. Johnstone, 129 U. S. 58, held to decide that, in the absence of
proof, in such case, ‘‘of a debt or of other explanatory testimony, the
barties will be held to have intended exactly what they have said upon
the face of the instruments.”

VOL. CXLIX—2
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TrHis was an action at law instituted by Henry Gassert,
Jacob Reding and James H. Steele, as plaintiffs, against
Gustavus Bogk, as defendant, upon a lease of certain premises
in the city of Butte, and also certain mining claims in Silver
Bow County, wherein plaintiffs prayed judgment against
defendant for the restitution of the premises, and for damages
for the detention thereof at the rate of $500 per month.

The facts of the case were substantially as follows:

Gustavus Bogk, the defendant below, was the owner of a
lot of ground in Butte City, Montana, upon which stood a
public house known as the Virginia Chop House. He was
also the owner of some mining claims, five in number, located
in Summit Valley, Silver Bow County, Montana. Having
become involved in debt and unable to hold the property, on
May 19, 1885, he sold and conveyed by deed in fee, duly
executed, an undivided half interest in the property to James
H. Steele, one of the plaintiffs, for the sum of $7500; and,
upon the same day, by another similar deed, he sold and
conveyed the other half interest to Gassert and Reding, the
other plaintiffs, for a like sum. These two amounts were paid
to Bogk, and disbursed under his direction. By a separate
and independent instrument in writing of the same day, the
plaintiffs Gassert, Reding and Steele agreed to reconvey the
property to Bogk, if, on or before the end of one year there-
after, he would pay to Steele the sum of $8967.50, and to
Gassert and Reding a like sum. This sum of $17,935, in the
aggregate, was the purchase price of the property, $15,000,
with interest compounded thereon monthly for one year.
The agreement of reconveyance recited the previous sale of
the property, but made no mention whatever of any loan of
money.

Two days afterwards, namely, on May 21, 1885, Bogk took
a lease of the property from Gassert, Reding and Steele for
the term of one year, at a nominal rent of $450, payable on or
before December 1, 1885, with a privilege of working the
mines for his own use and benefit. Bogk never offered to
repurchase the property, or tendered to the plaintiffs the sum
of $17,935, or any ether sum.
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Under this condition of things, the lease having expired,
plaintiffs demanded possession of the property, and, upon the
refusal of Bogk to comply with the demand, brought action
before a justice of the peace, under a statute of Montana
providing for summary proceedings against tenants holding
over. Upon a plea of title interposed by Bogk, the suit was
transferred to the district court of the proper judicial district,
in accordance with the requirements of the statute, and was
there tried before a jury. Plaintiffs proved the deeds of
conveyance, the agreement to reconvey, the lease by them to
Bogk, the rental value of the property, and then rested.
Notice to quit and failure to surrender the premises had been
averred in the complaint, and not being denied by the answer,
under the provisions of the code of procedure in Montana,
were taken as admitted. Thereupon counsel for defendant
moved for a nonsuit upon the ground that the plaintiffs had
not shown that they were ever entitled to the possession of
the premises, or that the defendant had entered into possession
under the lease, or that notice to quit or demand for the sur-
render of the premises had ever been given to defendant. The
court overrnled the motion for a nonsuit, and defendant ex-
cepted. The trial thereupon proceeded, and defendant intro-
duced witnesses showing the value of the city property to be
from $18,000 to $25,000, and the other property to be from
$22,000 to $25,000, making in all, the lowest estimate at
$40,000, and the highest at $50,000; that the negotiations
commenced for a loan ; that the object was to raise money to
Pay off mortgages, judgments, liens, etc., upon the property ;
that plaintiffs never had possession of any of it ; that interest
Was computed upon the amount advanced ; that the lease was
given to secure the representation of the mining property and
pay the taxes, and that the transaction was intended as a
mortgage,

Plaintiffs thereupon introduced certain evidence in rebuttal,
and the jury returned a verdict for the plaintiffs, awarding
them restitution of the property and $2175 as rent of the
Premises from May 21, 1886. Upon this verdict judgment
Was entered, the case appealed to the Supreme Court of the
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Territory, and the judgment affirmed. Defendant thereupon
appealed to this court.

Mr. Edwin W. Toole and Mr. William Wallace, Jr., for
plaintiff in error, submitted on their brief, in which they
contended as follows concerning the overruling of the motion
for a nonsuit, and touching the effect of the conveyances :

- The section of the statute of the Territory of Montana
under which the motion for a nonsuit was made, is identical
with the present Compiled Statutes of the State, and reads as
follows: “Sec. 242. An action may be dismissed or a judgment
of nonsuit entered in the following cases: . . . Fifth, By
the court upon motion of the defendant, when upon the trial,
the plaintiff fails to prove a suflicient case for the jury.” The
exception to the ruling of the court was taken by bill of
exceptions in this case, embodying the evidence. In X lein-
schmidt v. MeAndrews, the Supreme Court of Montana held
that this was improper under the practice of the Territory and
that the question could only be reviewed on a statement on
appeal. That case was brought to this court on writ of
error, and as a court of appeals for the Territories, it reversed
this decision of the territorial Supreme Court, and held that
the exception was properly preserved under the practice act
of the Territory. KA lesnschmidt v. MeAndrews, 117 U. 8. 282.
So that, notwithstanding the ruling of the Supreme Court
upon this question of practice, this court has overruled the
same, and we shall assume that the question is properly pre-
sented by the bill of exceptions referred to in the record.

Did, then, the deed and defeasance, or agreement to convey,
per se constitute a mortgage? If they did, the lease could
amount to no more than a security, as a mortgagee is never
entitled to the rents and profits until he acquires actual posses-
sion. Zeal v. Walker, 111 U. S. 242. That is a well-considered
case, in which this court reviews the authorities at length and
reaches the conclusion that the deed and agreement to recon-
vey constitute a mortgage, and that until foreclosure and
sale the mortgagee would not be entitled to possession or the
rents, issues and profits of the mortgaged premises.

~
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The court in its opinion cites with approbation: Nugent v.
Riley, 1 Met. 117; 8. C. 35 Am. Dec. 855 ; Wilson v. Shoen-
berger, 31 Penn. St. 2955 Dow v. Chamberlin, 5 McLean, 281 ;
Bayley v. Bailey, 5 Gray, 505; Lane v. Shears, 1 Wend. 433 ;
Freidley v. Hamilton, 17 S. & R. 70; Shaw v. Erskine, 42
Maine, 871. If this court stands upon the principles announced
by Chief Justice Shaw in Nugent v. Riley and the other cases
cited in support of it, the court erred in not granting the
motion for a nonsuit.

That a deed and agreement to reconvey for a certain sum
at a specified time, constituting one transaction, are per se¢ a
mortgage, we cite: Zeal v. Walker, supra ; Nugent v. Riley,
1 Met. 1175 Wilson v. Shoenberger, 31 Penn. St. 295; Presch-
baker v. Feaman, 32 linois, 580 ; HHarbison v. Lemon, 3 Black-
ford, (Ind.,) 515 8. C. 23 Am. Dec. 876; Colwell v. Woods, 3
Watts, 188; 8. €. 27 Am. Dec. 345 ; Fdrington v. Harper, 3
J. J. Marshall, 853; S. €. 20 Am. Dec. 145; Dow v. Cham-
berlin, 5 McLean, 281 ; Bayley v. Bailey, 5 Gray, 503 ; Lane
v. Shears, 1 Wend. 433 ; Freidley v. Hamilton, 17 S. & R. 70;
Skaw v. Erskine, 43 Maine, 371 ; Jeffery v. Hursh, 58 Michi-
gan, 246 ; Voss v. Eller, 109 Indiana, 260; Bunker v. Barron,
79 Maine, 62 ; Butman v. James, 34 Minnesota, 547.

Since the decision of this court in Zeal v. Walker, and sub-
sequent to the transaction now under consideration, the ques-
tion again came up, in which other elements entered into the
transaction, and this court reached a somewhat different
conclusion. Wallace v. Joknstone, 129 U. 8. 58. But the
deed before the court in Wallace v. Johnstone, containing
covenants of warranty, was made to one person, while the
agreement for an option was to a third person, thereby in no
way suggesting a right to redeem by the vendor. We do not
claim that this transaction would per se constitute a mortgage.
It does not present the principles, or call for a determination
of the doctrines announced by the various decisions and law
writers, where the conveyance was to a certain person, who,
as a part of the same transaction, agreed to reconvey to his
grantor upon the payment of a certain sum at a certain time.
The distinction is too apparent to require further comment.
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If this court had intended to announce a different doctrine
from that established by the authorities quoted with approba-
tion in Zeal v. Walker, it would in some way have referred
to the fact. Nor do the decisions cited by the court which
we have above quoted conflict with the case of Zeal v. Walker,
in so far as it is based upon the cases therein cited with
approbation.

Mr. W. W. Dizon, (with Whom was Mr. Martin F. Morris
on the brief,) for defendants in error.

Mg. Justice Brown, after stating the case, delivered the
opinion of the court.

The action in this case was upon the lease of a city lot and
certain mining claims, and a judgment was demanded for the
restitution of the premises, and for damages for detention.
The answer set forth in substance that the lease was one of
a series of contemporaneous agreements, consisting of two
deeds, an agreement to reconvey and a lease; that the deeds
were intended as a mortgage; and that the rental of $450
named in the lease was the amount which it was understood
would be necessary to pay the taxes upon the property, and
the annual assessment work upon the mining claims, and that
upon payment thereof by defendant Bogk the object of the
lease should be fully satisfied and discharged ; that the defend-
ant paid this sum ; and that the said lease became void and
of no binding force.

The trial took place before a jury, and the assignment of
error relates to the rulings of the court made in the course of
such trial. We proceed to consider them in their order.

1. That the court erred in overruling defendant’s motion
for a nonsuit. In this connection, the bill of exceptions shows
that the plaintiffs put in evidence the deeds from Bogk and
wife to the plaintiffs, the agreement to reconvey, the lease
with oral testimony of the rental value, and then rested.
Defendant thereupon moved for a nonsuit upon the ground
that plaintiffs had failed to prove that they were ever at any
time in or entitled to the possession of the premises; that
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defendant ever entered into possession under or by virtue of
said lease; and that plaintiffs totally failed to prove a demand
to have been made for the possession of the premises, or ever
served or gave notice to quit upon the defendant. This motion
was overruled. Defendant excepted, and proceeded to intro-
duce testimony in defence.

The practice in Montana (Comp. Stat. sec. 242) permits a
judgment of nonsuit to be entered by the court, upon motion
of the defendant, when, upon the trial, the plaintiff fails to
prove a sufficient case for the jury.” Without going into the
question whether the motion was properly made in this case,
it is sufficient to say that defendant waived it by putting in
his testimony. A defendant has an undoubted right to stand
upon his motion for a nonsuit, and have his writ of error if it
be refused ; but he has no right to insist upon his exception,
after having subsequently put in his testimony and made his
case upon the merits, since the court and jury have the right
to consider the whole case as made by the testimony. It not
infrequently happens that the defendant himself, by his own
evidence, supplies the missing link, and, if not, he may move
to take the case from the jury upon the conclusion of the
entire testimony. Grand Trunk Railway v. Cummings, 106
U. 8. 700 ; Accident Insurance Co. v. Crandal, 120 U. 8. 527;
Northern Pacific Railroad v. Mares, 128 U. 8. 710; Union
Insurance Co. v. Smith, 124 U. S. 405, 425 ; Bradley v. Poole,
98 Mass. 169; Columbia & Puget Sound Railroad v. Haw-
thorne, 144 U. S. 202.

2. The second error assigned is to the admission of the con-
versation of the parties at the time of the execution of the
instruments. Exception was duly taken upon the trial to the
admission of this testimony. This exception does not seem to
have been incorporated in either of the bills of exceptions, but
In a “Statement on Appeal,” which appears to have been set-
tled and signed by the judge in the same manner as a bill of
exceptions, and to have been treated as such by the Supreme
Court of the Territory. The Code of Civil Procedure of Mon-
tana provides (sec. 432) for a statement of the case to be used
on appeal, which shall state specifically the particular errors




OCTOBER TERM, 1892,
Opinion of the Court.

or grounds upon which the appellant intends to rely, and
which seems to take the place of an ordinary bill of exceptions.
Under this code, (sec. 628,) “ when the terms of an agreement
have been reduced to writing by the parties, it is to be consid-
ered as containing all those terms, and, therefore, there can be
between the parties and their representatives or successors in
interest no evidence of the terms of the agreement other than
the contents of the writing, except in the following cases:
First, where a mistake or imperfection of the writing is put in
issue by the pleadings ; second, where the validity of the agree-
ment is the fact in dispute. But this section does not exclude
other evidence of the circumstances under which the agree-
ment was made, or to which it relates, as defined in section
632, or to explain an extrinsic ambiguity, or establish illegal-
ity or fraud. The term, agreement, includes deed and wills, as
well as contracts between the parties.”

In this case Bogk had been called upon as a witness for
himself, and testified that he had applied to these parties for
a loan, not a sale; that he wanted money to pay off parties
whom he owed ; that he first spoke to Gassert or to Steele,
but there was a dispute whether he should pay one per cent
or one and a half per cent, “but it should have been made in
a deed with a bond to me for a deed back again to me. I
wanted it for a year, to pay off these parties and give them a
mortgage for it; that was the first agreement.” But the
plaintiffs demanded a deed with an offer to give a bond for a
deed back again, “so you can release it —pay it off at any
time 7 ; ¢ Steele and Harry Gassert said this to me; said ‘we
want a deed, but will give you a bond to convey back at any
time” . . . At the time of the negotiation of this loan I
promised to repay the $15,000 to the plaintiffs just as soon as
I made a sale of my mines. I had these mines so that I
thought I could make a sale of them, and calculated to pay it
that way; I promised to pay it inside of a year. The interest
was put all together for a year, but I agreed to pay this interest
every month, but through my sickness and the bad luck I had,
I could not succeed, and could not pay it. The agreement was
this way : If I should pay the interest they should give me &
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written paper and credit for the amount, if it was paid in
instalments as agreed between us. This lease, which was read
in evidence, was made to secure the representation of two of
my mining claims, the Eva and Leaf, which were then unpat-
ented, and to secure the payment of the taxes on my property,
which would probably be $250 and $200 for representing,
making in all $450, which this lease was given to secure and
nothing else; which representation work I did for that year,
1885, and I have paid the taxes. . . . There was nothing
at all said in these interviews between me and plaintiffs or
‘their agents or attorneys, as to the sale of my property. They
said, give them a deed and they would give me a bond for a
deed back again. The negotiation between us was to loan me
money. There was no price set to any piece or pieces of this
property. It was a loan on all the property together. They
made me no proposition pending these negotiations to pur-
chase my property, to buy it of me.”

In rebuttal, Steele and Gassert were put upon the stand
and asked as to the conversation which took place at the
attorney’s office at the time the deeds and contract to recon-
vey were made. This conversation was admitted, and de-
fendant excepted. Now, while this might have been improper
as original testimony, it would have been manifestly unfair
to permit Bogk to give his version of the transaction gathered
from conversation between the parties, and to deny the plain-
tiffs the privilege of giving their version of it. The defendant
himself, having thrown the bars down, has evidently no right
to object to the plaintiffs having taken advantage of the license
thereby given to submit to the jury their understanding of the
agreement. The code is merely in affirmance of the common
law rule, and was evidently not intended to apply to a case
of this kind, ; i

3. Error is also imputed to the court “in adopting the
theory announced throughout the instruction given on the
part of the defendants” (in error) “ that the transaction could
not amount to g, mortgage unless there was a personal liability
on Fhe part of the plaintiff,” (in error, defendant below,) “upon
Which recovery could be had, and error in giving conflicting
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instructions upon said matter.” This assignment is obviously
too general. No exception was taken to any “theory” an-
nounced by the court ; but if there were, it would not be valid,
since the theory of the court must be expressed in particular
language, and the exception should be taken to such language.
Different persons may derive different theories from the same
language, and in this very assignment error is charged in
giving conflicting instructions upon the same matter.

4. Error is also assigned in not giving either of the instruc-
tions 2, 6 and 7, as requested by defendant. Upon the trial,
the court was requested by the plaintiffs to give and did give
seven instructions, to which defendant excepted; but as no
error is assigned here upon such refusal, we are not at liberty
to consider them. Defendant also requested twelve instruc-
tions, all of which were given, except the second, sixth and
seventh, “to which action of the court,” says the bill of excep-
tions, “the defendant then and there objected, for the reason
that said instructions numbered two, six and seven correctly
state the law as applicable to the facts in evidence, and are
necessary in order that the jury may arrive at a correct con-
clusion ; but, notwithstanding said objection, the court refused
to give said instructions two, six and seven, to which action
the defendant, by his counsel, excepted,” etc.

This exception, as well as the one taken to the granting of
the plaintiff’s requests, is open to the objection so often made
that a general exception taken to a refusal of a series of in-
structions taken together, and constituting a single request,
is improper, and will not be considered if any one of the
propositions be unsound. Joknston v. Jones, 1 Black, 20%
92203 Rogers v. The Marshal, 1 Wall. 644 ; Harvey v. Tyler,
2 Wall. 328; Beaver v. Taylor, 93 U. S. 46; Worthington v
Mason, 101 U. 8. 149; Moulor v. American Life Insurant
Co.,111 U. 8. 835. This is not only the rule in this court buf
also in the courts of Montana. Woods v. Berry, T Montan,
195. Although since this case was decided, and at a sessiol
of the legislature in 1887, the law was changed so that the
giving or refusal to give instructions are deemed excepted 0,
and no exception need be taken.
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The first of these instructions, (No. 2,) stripped of its
verbiage, assumes that an absolute deed and a separate
written contract to reconvey, both under seal, bearing even
date, executed and delivered at the same time, between the
same parties, and relating to the same land, the agreement to
reconvey being conditioned upon the payment by the grantor
to the grantee of a certain sum of money within a certain
period, constitute in law and fact a mortgage, and will not
convey any interest in the premises, or entitle the grantee to
the possession of the land described.

There is undoubtedly a great conflict of authority upon this
point. The case of Zeal v. Walker, 111 U. S. 242, is relied
upon as sustaining this position. In that case one Goldsmith
borrowed of Walker $100,000, and gave his note therefor.
At this time Goldsmith was the owner of certain lands in
Oregon, and he and Teal were the joint owners of certain
other lands. These parties executed three several deeds of
these lands, absolute on their face, but intended as a security
for the note, as appeared by a defeasance in writing executed
upon the same day as the note. This instrument, after reciting
the execution of the note, declared the legal title of the lands
conveyed to be in trust; that Teal and Goldsmith should retain
possession of the lands until said note should become due and
remain unpaid thirty days, and upon default being made in
the payment of such note, they would surrender the lands to
Hewitt, the trustee in the deed, who should take possession of
them, and, upon thirty days’ notice in writing, should sell the
same at public auction. These instruments were construed to
constitute a mortgage. In delivering the opinion of the court,
Mr. Justice Woods said (p. 247): “The execution of all the
deeds and the execution of the defeasance, which applied to
all the deeds, occurred on the same day, and was clearly one
transaction, the object of which was to secure the note for
$100,000 made and delivered by Goldsmith to Walker.”
Here it will be observed that there was a debt, a note, a deed
absolute on its face, and a defeasance conditioned upon the
pPrompt payment of the debt.

The case of Walluce v. Johnstone, 129 U. 8. 58, 61, 64, is
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more nearly in point. The petition in this case alleged that
defendant Wallace, by deed of warranty, conveyed certain
lands to plaintiffs and one Leighton; that on the same day
the grantees delivered to defendant Ford a contract in writing,
giving him the option for sixty days of purchasing the land in
question, upon payment of the sum of $5876, which contract
on the same day was assigned to Wallace. Neither of the
defendants ever paid anything on the lands, and neither
exercised the option of repurchasing, and their rights had thus
become forfeited. Defendant answered, admitting the deed
and contract, but alleging that, taken together, they were
understood by the parties as constituting a mortgage for the
security of the money received by him at that time, which was
in reality a loan; and that the transaction was to avoid the
effect of the usury laws of Jowa. He, therefore, prayed for a
right to redeem. In delivering the opinion of the court, Mr,
Justice Lamar said: “If this question could be determined by
an inspection of the written papers alone, the transaction was
clearly not a mortgage, but an absolute sale and deed,
accompanied by an independent contract between the vendee
and a third person, not a party to the sale, to convey the
lands to him upon his payment of a fixed sum within a certain
time. Upon their face there are none of the ¢ndécia by which
courts are led to construe such instruments to be intended as a
mortgage or security for a loan; nothing from which there
can be inferred the existence of a debt, or the relation of bor-
rower and lender between the parties to the deeds or between
the parties to the contract. . . . A deed of lands, absolute
in form with general warranty of title, and an agreement by
the vendee to reconvey the property to the vendor or a third
person, upon his payment of a fixed sum within a specified
time, do not of themselves constitute a mortgage; nor will
they be held to operate as a mortgage, unless it is clearly
shown, either by parol evidence or by the attendant circum-
stances, such as the condition and relation of the parties, or
gross inadequacy of price, to have been intended by the
parties as a security for a loan or an existing debt.” The
purport of this case is that, in the absence of proof of a debt
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or of other explanatory testimony, the parties will be held to
have intended exactly what they have said upon the face of
the instruments.

In the case under consideration there is no mention made, in
either of the three instruments, of a debt, a loan, a note, or
anything from which the relation of borrower and lender can
be inferred ; and the case, in this particular, is distinguishable
from that of Zeal v. Walker, and is more nearly analogous to
that of Wallace v. Johnstone. It is true that in Wallace v.
Johnstone there was a deed with the usual covenants of war-
ranty, and that the contract to reconvey was made with a
third person; but as the contract was immediately assigned
by such third person to the grantor in the deed, it is not per-
ceived that the case is affected by either of these circum-
stances. The inadequacy of price was undoubtedly great, but
this would not, of itself, anthorize the court to take the ques-
tion from the jury. In this connection it might be reasonably
urged that defendant, having not only made an absolute deed
of the premises, but having, two days thereafter, taken a lease
of the same from his grantees, was thereby estopped to deny
their title, but we do not find it necessary to express an opin-
ion upon that point. The case was evidently a proper one to
go to the jury, who were left to determine the question
whether the instruments were intended as a mortgage, and
were instructed that, if they found them to be such, the plain-
tiffs could not recover. The case seems to have been fairly
tried, and the defendant has no just cause for complaint.

In the second of these instructions (No. 6) the defendant
requested the court to charge, “ That if the jury believes from
the evidence that the defendant was induced to sign and exe-
cute the alleged lease in evidence herein by the deceit, misrep-
resentation, trick or fraud of the plaintiffs, or that the
defendant executed the same by and under an innocent mis-
.take or misapprehension as to the facts, then said lease is
nvalid and void, and you will find for the defendant.” As
tbere Was no evidence in the case of deceit or misrepresenta-
tion or frand, or even of the fact that the defendant executed
the instruments under a mistake of fact, the request was prop-
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erly refused. All his evidence amounts to is that he wanted a
loan of money, and that the plaintiffs insisted upon a deed
and an agreement to reconvey, instead of a mortgage. But
defendant did not claim to have been imposed upon, deceived
or defrauded, and he had no right to a request based upon
this hypothesis.

The disposition we have made of these requests renders it
unnecessary to consider the other, and the judgment of the

court below is, therefore,
A firmed.

PAULSEN ». PORTLAND.

ERROR TO THE SUPREME COURT OF THE STATE OF OREGON.
No. 183. Argued and submitted March 28, 1893. — Decided April 17, 1893.

In view of the notice actually given of the meetings of the freeholders
appointed to estimate the proportionate cost of a sewer in Portland,
Oregon, and to assess the proportionate share of the cost thereof upon
the several owners of property benefited thereby, and in view of the
construction placed upon the ordinance by the City Council, and in view
of the approval of the proceedings by the Supreme Court of the State
as being in conformity with the laws thereof, Held, that, notwithstand-
ing the doubt arising from the lack of express provision for notice, the
requirements of the Constitution as to due process of law had not been
violated.

Ox March 5, 1887, the common council of the city of Portland
passed an ordinance, No. 5068, providing for the construction
of a sewer in the north part of the city, and known as Tanner
Creek sewer. In pursuanceof that and subsequent ordinances
the sewer was constructed, and the cost thereof cast by a
special assessment upon the lots and blocks within a prescribed
district. The validity of this assessment was challenged by
this suit, the plaintiffs being lot owners in the sewer district.
The suit was commenced in the Circuit Court of the State of
Oregon for the county of Multnomah. That court sustained
a demurrer to an amended complaint, and dismissed it, and
this decree of dismissal was affirmed by the Supreme Court of
the State. ' 16 Oregon, 450.
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The burden of the complaint rested upon these allegations:

“Baid ordinance numbered 5068, approved March 5, 1887,
is unconstitutional and void, in this:

“§ 121 of chapter 10 of the charter of the said city of
Portland, providing for the construction of sewers, under and
by virtue of which said ordinance numbered 5068 was passed,
isin violation of the Fourteenth Amendment to the Constitu-
tion of the United States, as it provides for taking private
property for public use without due process of law; and said
ordinance numbered 5068 is also unconstitutional and void, as
it determines arbitrarily and absolutely that the property
therein described is benefited by said Tanner Creek sewer
without giving to the owners of said property any notice or
opportunity to be heard upon that question. Said ordinance
numbered 5162, approved August 19, 1887, is unconstitutional
and void upon the same grounds as those upon which said
ordinance numbered 5068 is unconstitutional and void as afore-
said, and also because said ordinance numbered 5162 provides
for an assessment of the property therein named for the con-
struction of said Tanner Creek sewer without providing for
any notice to the owners whose property is therein and thereby
assessed.

“Said ordinances and each of them and said assessment
were and are unconstitutional, illegal and void because — and
these plaintiffs aver the fact to be as now stated — plaintiffs
had not nor had any of them any notice of the said proceed-
ings of the said common council or any opportunity to be
heard as to whether or not their property or the property of
any of them was or could be benefited by said sewer, or as to
the amount that was or should be assessed upon the several
Parcels of property named in said ordinance numbered 5162.

“Said ordinances and each of them and said assessment
were and are illegal and void for the reason — and these
Plaintiffs aver the fact to be — that said common council and
the said viewers and each of them knew that a large propor-
tion of the property described in said ordinances, including
the property of these plaintiffs, was and is a long distance
away from said Tanner Creek sewer, and never would or could
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be benefited by said sewer, and that a considerable portion of
said property was lower in elevation than the bottom of said
sewer, and that it was physically impossible for said property
to be drained into said sewer or to be benefited by it in any
way. :

“ And said ordinances and assessment and each of them
were and are a gross abuse of power by said common council
and in fraud of the rights of these plaintiffs.

“Said assessment is illegal and void and in violation of
§ 121 of chapter 10 of the charter of the said city of Portland,
because —and these plaintiffs aver the fact to be — that said
assessment was not made upon the property directly benefited
by said sewer, but was made indiscriminately upon a large
section of the city of Portland and without reference to the
benefits to the property therein contained.”

Section 121 of the city charter is as follows:

“The council shall have the power to lay down all neces-
sary sewers and drains, and cause the same to be assessed on
the property directly benefited by such drain or sewer, but
the mode of apportioning estimated costs of improvement of
streets, prescribed in sections 112 and 113 of chapter 10 of
this act, shall not apply to the construction of such sewers and
drains ; and when the council shall direct the same to be
assessed on the property directly benefited, such expense shall
in every other respect be assessed and collected in the same
manner as is provided in the case of street improvements:
Provided, That the council may, at its discretion, appoint
three disinterested persons to estimate the proportionate share
of the cost of such sewer or drain to be assessed to the several
owners of the property benefited thereby, and in the construc-
tion of any sewer or drain in the city shall have the right to
use and divert from their natural course any and all creeks
or streams running through the city into such sewer or drain.”
Oregon Session Laws, 1882, page 171.

Section 5 of ordinance 5068 commences: “Sec. 5. The
streets and property within the district bounded and de
scribed as follows shall be sewered and drained into the Wil
lamette River through the sewer in this ordinance provided
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and ordered to be constructed along Tanner Creek and North
Eighth street, from B street, near the intersection of North
Fourteenth street to the Willamette River, to wit : Beginning,”
and then, after defining the boundary of the sewer district,
declares : “ And as the lots and blocks, and parts of lots and
blocks, included within said district as above defined will be
drained and sewered both by surface drainage and under-
ground sewerage, by and through the sewer in this ordinance
ordered to be located, constructed and put down, the said lots
and blocks, and parts of lots and blocks aforesaid, are hereby
declared to be directly benefited by such sewer and subject to as-
sessment therefor, in proportion to the benefits received thereby,
as provided in section 121 of the city charter of the said city.”

Section 12 is as follows:

“Sec. 12. That R. L. Durham, Charles G. Schramm and
H. W. Monastes, disinterested persons, be and they are hereby
appointed viewers to estimate the proportionate share of the
cost of said sewer to be assessed to the several owners of
property benefited thereby in accordance with the provisions
of section 121 of the charter of said city and report the same
to the common council within sixty (60) days from the date of
the approval of this ordinance by the mayor. Said viewers
shall hold stated meetings in the office of the auditor and clerk
of said city, and all persons interested may appear before said
viewers and be heard in the matter of making said estimate.”

Ordinance 5162 contains these provisions :

“The city of Portland does ordain as follows :

“Sec. 1. The common council of the city of Portland hav-
ing by ordinance No. 5068 provided for the construction of a
Sewer, together with the necessary catch-basins, man-holes,
lamp-holes and branches along Tanner Creek from North
Fourteenth and B streets to North Tenth and H streets,
thence along North Tenth street to I street, thence along I
street to North Eighth street, and thence along North Eighth
street to North Front street, and thence northeasterly to low
water in the Willamette River :

“And having therein and thereby appointed three disinter-
ested freeholders, viz., R. L. Durham, H. W. Monastes and
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Charles G. Schramm to estimate the proportionate share of the
cost of such sewer, to be assessed to the several owners of the
property benefited thereby, and said assessors having made
their report to the common council, which report being satis-
factory is hereby adopted, said report being in words and
figure as follows, to wit:

“To the hon. the common council of the city of Portland.

“ GentLEMEN : The undersigned appointed by your honor-
able body to assess the cost of constructing a brick sewer
along Tanner Creek from North Fourteenth and B streets to
North Tenth and H streets, thence along North Tenth street
to I street, thence along I street to North Eighth street,
thence along North Eighth street to North Front street,
thence northeasterly to low water in the Willamette River, as
provided by ordinance No. 5068, would respectfully beg leave
to submit this our report.

“We met at the office of the auditor and clerk and were
furnished with the plans, specifications and contract, from
which we have ascertained the probable costs to be 35,652.20,
thirty-five thousand six hundred and fifty-two & 47 dollars.

“In accordance with the requirements of said ordinance No.
5068 we gave notice of our first stated meeting June 25, 1887,
at 6.30 o’clock ».m., (by publication of such notice in the Daily
News, the official paper of the city,) at which time we met
and proceeded with our work, adjourning from day to day
until the final completion of our labors. We have assessed
the cost of constructing said sewer to the several Jots, parts of
lots and tracts of land included within the boundaries defined
by you in your ordinance No. 5068, in the several amounts as
shown by the following tabulated statement. [Omitted, per
stipulation.]

“Sgc. 2. The auditor and clerk is hereby directed to enter a
statement of the assessment hereby made in the docket of city
liens, and cause notice thereof to be published in the manner
provided by the city charter.

“ Passed the common council, August 17, 1887.

“W. H. Woon, Auditor and Clerk.
“ Approved August 19, 1887.”
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Mr. George H. Williams for plaintiffs in error, submitted
on his brief.

We contend that section 121 of the city charter makes no
provision for notice of any kind to the property holders whose
property is to be assessed to pay for the construction ot
sewers and drains, and is void, because it violates that clause
of the fourteenth amendment to the Constitution of the United
States which declares that no State shall deprive any person
of life, liberty or property without due process of law. Stuart
v. Palmer, 74 N. Y. 183.

Several cases involving the constitutional validity of assess-
ments have been before this court; and in every case, it is
believed, the court has affirmed or recognized the doctrine
that an act of the legislature providing for an assessment upon
real property must also, to be valid, provide for some kind of
notice to the property holder, or an opportunity for him to be
heard as to said assessment before it reaches the conclusive-
ness of a judgment. Dawidson v. New Orleans, 96 U. S. 97;
Hagar v. Reclamation District, 111 U. 8. 701; Spencer v.
Merchant, 125 U. S. 845 ; Lent v. Tillson, 140 U. 8. 316;
Palmer v. MeMahon, 133 U. S. 660.

See also the following, bearing upon these issues: Jordan
v. Hyatt, 3 Barb. 275; Wheeler v. Mills, 40 Barb. 644 ; Ire-
land v. Rochester, 51 Barb. 414; Grifin v. Mixon, 38 Missis-
sippi, 424 ; Mulligan v. Smith, 59 California, 206; Thomas v.
GGain, 35 Michigan, 155 ; Darling v. Gunn, 50 Illinois, 424 ;
Patten v. Green, 13 California, 325; The State v. Newark, 25
N. J. Law, (1 Dutcher,) 399 ; Same v. Same, 31 N. J. Law,
(3 Vroom,) 860 ; State v. Plainfield, 38 N. J. Law, (9 Vroom,)
95; State v. Elizabeth, 37 N. J. Law, (8 Vroom,) 853.

Our understanding is that in the construction of the city
charter of Portland, this court will be governed by the deci-
sions of the Supreme Court of Ovegon. Chicago, Milwaukee
gﬁ”ﬂ. Railway v. Minnesoto, 134 U. S. 418. That court holds,
m the case of Strowbridge v. Portland, 8 Oregon, 67, ap-
proved in this case, that no notice is provided for and none is

nhecessary to persons whose property is to be assessed for the
construction of sewers.
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This construction, then, is to be taken by this court as a
part of the city charter; and, therefore, the plain question
here presented is: Can the real property of a citizen of Port-
land, Oregon, be constitutionally assessed one hundred or five
hundred or a thousand dollars, or any other sum, for the con-
struction of a sewer in that city, and such property, if neces-
sary, be seized and sold to pay such assessment, without any
notice to the owner at any stage of the proceedings, or any
opportunity given him to be heard before any tribunal or court
upon the subject ?

Moreover, the question here is whether or not the Supreme
Court of the State of Oregon made a correct decision in this
case. That court decided that the charter did not make any
provision for notice to persons who are to be charged for the
expense of constructing a sewer, and that in such case no
notice is necessary ; and this decision has not been overruled
by any argument or illustration in the case of 7%e King Lol
Estate Association v. City of Portland, but will stand as the
law of the State of Oregon unless it is reversed by this court.
There is no alternative. This court must either affirm that
decision, and hold that no notice is required and none is neces-
sary to persons whose property is to be charged for the con-
struction of a sewer in the city of Portland, or it must, by a
reversal of that decision, decide that notice of some kind is
necessary under such circumstances.

We respectfully submit that this question ought to be put
at rest in an emphatic decision by this court. It is a vital and
far-reaching question, and seems not to be so fully settled as it
should be. Municipal corporations are multiplying indefinitely
in all parts of the United States. Towns of only a few hun-
dred inhabitants are everywhere being incorporated as cities.
City governments are proverbial for their reckless extrava-
gance in the expenditure of money. They are more or less
influenced, and sometimes controlled, by selfish partisans and
unscrupulous jobbers. City taxation and assessments in some
cases approach the confiscation of private property. Under
these circumstances, the citizen cannot be too carefully pro-
tected. The spirit of the Constitution and the claims of justice
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will never be fully recognized till the citizen has personal
notice served upon him, or public notice equivalent ‘thereto, of
every proceeding in which he may be divested of life, liberty
or property. :

Mr. William T. Mwir for defendants in error.
Mz. JusticE BREWER delivered the opinion of the court.

The question is that of notice to the taxpayer. It is insisted
that the Supreme Court held that section 121 did not provide
for notice ; that such construction of the State statute is bind-
ing upon this court; and that we must consider the case as
though no notice was provided for. It is not entirely clear
what construction has been placed upon section 121 by the
Supreme Court of Oregon. In the case of Strowbridge v.
Portland, decided in 1879, 8 Oregon, 67, 83, the provisions of
the city charter in these respects being then substantially like
those in the act of 1882, it was said by Judge Boise, deliver-
ing the opinion of the court :

“The elaborate manner pointed out in the charter for
acquiring the authority to construct street improvements
does not apply to the construction of sewers. The latter
may be laid when, in the judgment of the city council, the
same shall be necessary. They may be made without pre-
vious notice, the council alone being the judge of their
necessity.”

This language is quoted with approval by Chief Justice
Thayer, in delivering the opinion of the court in this case.
Paulsen v. Portland, 16 Oregon, 450, 464. But on the petition
for a rehearing, which was denied by two judges to one, each
of the judges in favor of denying gave a brief opinion, and
Judge Strahan in his says:

“But it is objected that neither the charter nor ordinance
expressly provides for notice, and that, therefore, though notice
may have been in fact given, the constitutional objection of ’
want of notice is not met.

“Sections 95, 96, 97, 98 and 99 of the charter all provide
for and regulate notice in case of improvement of streets ; and
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§ 121, which authorizes sewers, provides, among other things,
‘and when the council shall direct the same (costs) to be
assessed on the property directly benefited, such expense shall
in every other respect be assessed and collected in the same
manner as is provided in the case of street assessments.” The
charter expressly provides for notice in case of street assess-
ments, and § 121 makes the provisions applicable in case of
sewers where the expense is ordered by the council to be made
a charge on the property directly benefited.”

In the subsequent case in the same court of King Real
Estate Association v. Portland, decided in 1892, and reported
in 31 Pac. Rep. 482, it was held that: “The provision that
such expense shall be assessed in the same manner as is pro-
vided in the case of street improvements, necessarily makes
such sections, in regard to street improvements, with the ex-
ceptions noted, a part of section 121, for that purpose.” It
would seem from this that the final construction placed by the
Supreme Court was to the effect that the charter requires notice
as much in the matter of sewers as of street improvements.

But were it otherwise, while not questioning that notice to
the taxpayer in some form must be given before an assessment
for the construction of a sewer can be sustained, as in any
other demand upon the individual for a portion of his property,
we do not think it essential to the validity of a section in the
charter of a city granting power to construct sewers that
there should in terms be expressed either the necessity for or
the time or manner of notice. The city is a miniature State,
the council is its legislature, the charter is its constitution;
and it is enough if, in that, the power is granted in general
terms, for when granted, it must necessarily be exercised sub-
ject to all limitations imposed by constitutional provisions,
and the power to prescribe the mode of its exercise is, excepb
as restricted, subject to the legislative discretion of the coun-
cil. Thus, in the case of Gilmore v. Hentig, 33 Kansas, 156,
it was held thus: “ Where a statute authorizes a city to pro-
vide for the construction of sewers and drains, and to tax the
costs thereof upon the adjacent property owners, but does not
require that any notice shall be given to the property owners,
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held, that such failure to require notice does not render the
statute unconstitutional or void, but notice must nevertheless
be given, and the city would have a broad discretion with
reference to the kind of notice and the manner of giving the
same.” See also Cleveland v. Tripp, 13 R. 1. 50; Dawis v.
Lynchburg, 84 Virginia, 861; Williams v. Detroit, 2 Michi-
gan, 560 ; Gatch v. Des Moines, 63 lowa, T18; Baltimore &
Ohio Railroad v. Pittsburgh, Wheeling de. Railroad, 17
W. Va. 812, 835.

But it is further insisted that, even if the general grant of
power in a charter to do a work of this kind is sufficient with-
out an express provision in it as to notice to the taxpayers,
the city in the execution of that power must by ordinance
provide for notice and prescribe its terms, and that these
ordinances contained no such provision. Here again we
are met with an apparent difference in opinion of the two
Judges of the Supreme Court of Oregon, concurring in the
judgment in favor of the city. The Chief Justice seems to
consider the matter of notice immaterial, relying upon the
doctrine of stare decisis, that the right of the city to carry
through such a work without any notice had been settled years
ago in the Strowbridge Case; while Judge Strahan makes
these observations :

“In addition to this, § 12 of ordinance No. 5068 provides
that the viewers shall hold stated meetings at the office of the
auditor and clerk of said city, and all persons interested may
appear before said viewers and be heard in the matter of
making said estimates.

“I think it would be a reasonable construction of this ordi-
hance to hold that the right to be heard implies that notice
shall be given, and, if this be so, the ordinance does provide
for notice by necessary implication.

“That which is implied in a statute is as much a part of it
?21;;”}19«1: is expressed. Minard v. Douglas County, 9 Oregon,

But what was in fact done by the city? By ordinance
5068 it ordered the construction of a sewer, and directed what
area should be drained into that sewer, and created a taxing
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district out of that area. For these, no notice or assent by the
taxpayer was necessary. A sewer is constructed in the exer-
cise of the police power for the health and cleanliness of the
city, and the police power is exercised solely at the legislative
will. So also the determination of a territorial district to be
taxed for a local improvement is within the province of legis-
lative discretion.  Willard v. Presbury, 14 Wall. 676 ; Spencer
v. Merchant, 125 U. S. 345, 355. By the same ordinance the
city also provided that the cost of the sewer should be dis-
tributed upon the property within the sewer district, and
appointed viewers to estimate the proportionate share which
each piece of property should bear. Here, for the first time
in proceedings of this nature, where an attempt is made to
cast upon his particular property a certain proportion of the
burden of the cost, the taxpayer has a right to be heard. The
ordinance named a place at which the viewers should meet,
directed that they should hold stated meetings at that place,
and that all persons interested might appear and be heard by
them in the matter of making the estimate. The viewers.
upon their appointment, gave notice by publication in the
official paper of the city of the time of their first meeting.
Notice by publication is a sufficient notice in proceedings of
this nature. Zent v. Tillson, 140 U. S. 816, 328. As the
form of the notice and the time of its publication are not
affirmatively disclosed in the complaint, it must be assumed
that there was no defect in respect to these matters. The
precise objection is, that although proper and sufficient notice
may have been given, it was not in terms prescribed by the
ordinance appointing the viewers. But, as held by the Supreme
Court of Oregon in the case referred to, Minard v. Douglas (0.,
9 Oregon, 206, that which is implied in a statute is as much a
part of it as that which is expressed ; and where a statute or
an ordinance provides for stated meetings of a board, designates
the place at which the meetings are to be held, and directs that
all persous interested in the matter may be heard before it, it
is, as said by Judge Strahan, not a strained interpretation that
it is implied thereby that some suitable notice shall be given to
the parties interested.
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But, further, the viewers made formal report to the council
of what they had done, stating that they had, in accordance
with the requirements of ordinance 5068, given notice by pub-
lication, and the council, in the subsequent ordinance 5162,
recites that their report is satisfactory and adopted. In other
words, the council by this latter ordinance approved the con-
struction placed by the viewers upon the first, to the effect
that it required notice. It would seem that when notice was
in fact given, notice whose sufficiency is not challenged, a con-
struction put by the council upon the scope and effect of its
own ordinance should be entitled to respect in any challenge
of the regularity of the proceedings had under that ordinance.
It is settled that, if provision is made * for notice to and hear-
ing of each proprietor, at some stage of the proceedings, upon
the question what proportion of the tax shall be assessed upon
his land, there is no taking of his property without due pro-
cess of law.”  MeMillen v. Anderson, 95 U. 8. 87 ; Davidson
v. New Orleans, 96 U. 8. 97 ; Hagar v. Reclamation District,
111 U. 8. 701; Spencer v. Merchant, 125 U. 8. 845. If,
before the viewers had in fact met, yet after they had pub-
lished notice, the council had passed an ordinance reciting an
approval of that act of notice, it could hardly be doubted that
the full requirements of law as to notice were satistied.
Because this approval was not made until after the hearing
before the viewers, is it thereby worthless, of no validity ?
And can this court say, when those proceedings have been
sustained by the Supreme Court of the State, that rights guar-
anteed by the federal Constitution have been stricken down,
and that these individuals have been deprived of their prop-
erty without due process of law ?

Another matter may be mentioned : The second section of
ordinance 5162 directed the ordinary publication of notice of
the assessment. The charter, section 102, required a ‘ docket
of city liens,” in which was entered, first, the description of
each piece of property assessed; second, the name of the
owner, or that the owner is unknown; and, third, the sum
assessed upon such piece of property, and the date of the
entry; and by section 104 it was provided that “a sum of
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money assessed for the improvement of a street cannot be col-
lected until, by order of the council, ten days’ notice thereof
is given by the auditor, by publication in a daily newspaper
published in the city of Portland. Such notice must substan-
tially contain the matters required to be entered in the docket
of city liens concerning such assessment.”

Now, without deciding that this notice is sufficient notice to
bring the proceedings within “due process of law,” it is wor-
thy of remark that during the ten days of publication, made
as required by said section 104 and section 2 of ordinance
5162, the plaintiffs did not challenge the regularity of the pro-
ceedings or apply to the council for an inquiry into the just-
ness of the apportionment, nor did they commence any suit
until a month after the time when warrants for the collection
of delinquent assessments had been ordered by the council
In other words, only after payment had been made by a por-
tion of the taxpayers did these plaintiffs ask any relief.

Without continuing this inquiry any further, we are of the
opinion that, notwithstanding the doubt arising from the lack
of express provision for notice in ordinance 5068, it cannot be
held, in view of the notice which was given, of the construc-
tion placed upon this ordinance by the council thereafter, and
of the approval by the Supreme Court of the proceedings as
in conformity to the laws of the State, that the provisions of
the federal Constitution, requiring due process of law, have
been violated.

The judgment is, therefore, Affirmed.

Mgz. Jusrice Fierp did not hear the argument or take part
in the decision of this case.
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RICHMOND AND DANVILLE RAILROAD COMPANY
v. POWERS.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF GEORGIA.

No. 200. Argued April 6, 1893. — Decided April 17, 1893,

Where, in an action against a common carrier to recover damages for in-
juries to a passenger, there is uncertainty as to the existence of either
negligence or contributory negligence, the question is not oné of law,
but of fact, and to be settled by a jury; and this, whether the uncertainty
arises from a conflict in the testimony, or because the facts being undis-
puted, fair-minded men will honestly draw different conclusions from
them.

O~ April 11, 1886, W. D. Powers was run over by a train
belonging to the Richmond and Danville Railroad Company,
at a station known as “ Lula,” and so injured that he died in
a few hours. This action was brought to recover damages
therefor. The plaintiffs are his children, and the proper par-
ties under the Georgia statutes to maintain the action. It
Was commenced in the city court of Atlanta, Georgia, and
thence removed by the defendant to the Circuit Court of the
United States for the Northern District of Georgia. A trial
was had in November, 1888, which resulted in a verdict and
judgment in favor of the plaintiffs for $9800. On the trial
the defendant asked the following instruction:

“The undisputed fact exists in this case that the deceased
man, Powers, being at the time about forty-five years of age,
and, so far as the evidence discloses, in full possession of all
his faculties, deliberately stepped upon the railroad track
1ngrnediately in front of an engine which was running towards
him at the rate of five or six miles an hour, and not more
than ten feet off, and was almost instantly run over and killed.

“To say that this was an ordinarily careful act or that this
conduct was not negligence on his part would do violence to
a plain and well-settled principle of law. Admitting that he
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was a passenger, and, therefore, not bound, as a traveller on
the highway approaching a crossing would be bound, to listen
and to look both ways before attempting to cross the track,
still the immediate presence, within a few feet, of a moving
locomotive would, it seems to me, have awakened all the
senses of an ordinarily careful man, and would have warned
liim in more ways than one that he ought not to put himself
on the track right in front of it.

“It cannot be doubted that this was a careless and danger-
ous step. If he had been ordinarily careful he would not
have been killed or injured, even if the defendant was negli-
gent. There is nothing in the other testimony in the case
which relieves him from the consequences of this act of negli-
gence. If he had not died and had brought suit he could not
have recovered, nor can these plaintiffs recover under these
facts, and it is, therefore, your duty under the law to find a
verdict for the defendant.”

This instruction was refused, and exception duly taken.

Mr. Pope Barrow for plaintiff in error.

I respectfully submit that the unfortunate man was not
ordinarily careful and there was nothing in the case for a
jury. Bancroft v. Boston & Worcester Railroad, 97 Mass.
2755 Schofield v. Chicago, Milwavwkee & St. Paul Railway,
114 U. 8. 615 ; Central Railroad v. Harris, 16 Georgia, 501;
Atlanta Railroad v. Loftin, 86 Georgia, 43; Americus, Pres-
ton dee. Railroad v. Luckie, 87 Georgia, 6.

Mr. Henry Jackson and Mr. T. J. Leftwich filed a brief

for plaintiff in error.
Mr. Hoke Smith for defendant in error.

Mz. Justice BrEwER, after stating the case, delivered the
opinion of the court.

The only error assigned is in the refusal of the court to
instruct the jury as requested. substantially that the deceased
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was guilty of such contributory negligence as to prevent a
recovery. It is well settled that where there is uncertainty as
to the existence of either negligence or contributory negli-
gence, the question is not one of law, but of fact, and to be
settled by a jury ; and this, whether the uncertainty arises
from a conflict in the testimony, or because the facts being
undisputed, fairminded men will honestly draw different con-
clusions from them. Railroad Co. v. Stout, 17 Wall. 657;
Washington & Georgetown Railroad v. MecDade, 1835 U. S.
554; Delaware & Lackowanna Railroad v. Converse, 139
U. 8. 469.

No objection is made to the instructions which were given,
no suggestion that the law as to negligence and contributory
negligence was not properly stated to the jury; so we have
the question whether the facts as developed by the testimony
were such as to compel a declaration, as a matter of law, by
the court that there was contributory negligence on the part
of the deceased, such as to prevent a recovery. What are the
facts as disclosed by the testimony ? Lula is a station in Hall
County, Georgia, at which at that time both the north and
southbound trains of the defendant’s road stopped for supper.
Deceased was a passenger on the northbound train. There
were two tracks in front of the station and eating-house. The
southbound train arrived first and ran along the inner track,
the one nearest to the station. After its passengers had all
gone in to supper, it moved back towards the north, and left
the space in front of the station and eating-house open. Soon
afterwards the northbound train came in and passed up on the
outer track. This was about eight o’clock in the evening.
The deceased did not intend to go any further than Lula, and
expected to spend the night there. The two tracks were
from eight to ten feet apart ; the earth between the rails on
the inner track had been levelled up, covering the ties, so as to
make a smooth place for walking upon. There was no light
other than the head-lights of the locomotives, and from a bon-
fire of pine knots near the eating-house. After the mnorth-
boqnd train had stopped and other passengers had left the
train for the purpose of going in to supper, deceased started
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with two satchels, one in each hand, across the track to go to
the eating-house or hotel, and just at that time the southbound
train moved up, and ran upon and injured him. In reference
to the foregoing facts there was no dispute.

Further than that, there was testimony tending to show
that, as deceased was leaving the train, a man with his wife
and two children, five and seven years of age, started to get
off the car; that deceased, putting down his satchels, stopped
to help them off ; that there was no conductor, brakeman or
other officer of the company present to render any assistance;
that, after they were safely off the car, deceased took up his
satchels, and they all started nearly together in the direction
of the eating-house, at an angle across the inner track; that
while thus walking the southbound train came along, without
ringing a bell, at a rapid speed; that the engineer, being on
the right hand of the engine, could not see any one on the left
side of the track for quite a distance in front of the engine, and
the fireman was so occupied that he could not see the track at
all ; that, just as the engine neared the party, somebody called
out, and the man who had been helped off the train by the de-
ceased jumped, with his wife, pushing the children over, and
barely landing on the platform as the engine passed by, while
deceased, who was at the side but a trifle in the rear of the
others, was caught by it and run over. It did not appear that
any of the party had ever been at Lula before, or knew of the
existence of an inner track or the situation or surroundings,
although, it did appear that the deceased had been travelling
on the railroad. The man and his wife who thus narrowly es-
caped testified that they did not know there was a track upon
which they were walking; that no bell was rung; and that
they had no thought of an approaching train until the outcry,
upon which they jumped and barely saved themselves. What
the deceased heard and saw and knew is not affirmatively
shown, but the entire circumstances of the injury tend to show
that he was as ignorant as they in respect to these matters.
They had moved but a few steps from the car towards the
eating-house before the deceased was struck. Upon such facts
as these, is it not a question, upon which minds might differ,
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as to whether the deceased was guilty of contributory negli-
gence? Do not these facts tend, at least, to show that he was
exercising due care? His tarrying behind the other passen-
gers was owing simply to his effort to help those who needed
help, and in discharging a duty resting upon the officers of the
company, and neglected by them. After they had all alighted
from the car, they started together in the direction of the
eating-house, as disclosed by the bonfire, without knowledge
of an intervening track, or without thought of an approaching
train. No bell was rung, no warning given until the moment
of the accident, and then too late for all of the party to save
themselves.

It seems as though there could be but one answer to these
questions. If these facts do not establish due care on his part,
they at least tend very strongly to prove it. It is true that
there was testimony tending to show a different state of facts;
that the bell of the engine was rung as it moved down the
track in front of the station-house; that it was moving at a
very slow rate of speed — not faster than a man would walk;
that the deceased on alighting put down his satchels, waiting
for some one from the hotel to come and help him carry them ;
and that he was there some minutes before he started for the
lotel. ' And, indeed, there was some testimony tending to
show that there were no such persons present as the family
who claimed that they were helped off the train by deceased.
But, of course, all conflict in the testimony was settled by the
Jury, and could not be determined by the court, and unless it
were affirmatively shown that the deceased when he left the
car and started towards the eating-house knew that he was
walking along a track, and that there was danger from
another train, and with such knowledge neither looked nor
took precautions to satisfy himself whether there was present
danger therefrom, it surely cannot be held that there was, as
a matter of law, contributory negligence on his part.

_ There was no error in refusing the instruction, and the
Judgment is
Affirmed.
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NATIONAL METER COMPANY ». YONKERS
WATER COMMISSIONERS.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR

THE SOUTHERN DISTRICT OF NEW YORK.

No. 192. Argued March 29, 1893. — Decided April 17, 1893,

Claims 3, 4, 5 and 6 of reissued letters patent No. 10,806, granted February

8, 1887, to the National Meter Company, as assignee of Lewis Hallock
Nash, for improvements in water-meters, on the surrender of original
letters patent No. 211,582, granted to said Nash, January 21, 1879, are
not infringed by water-meters constructed according to letters patent
reissued to the Hersey Meter Company, No. 10,778, November 2, 1886, as

- assignees of James A. Tilden, and to letters patent No. 357,159, granted

to James A. Tilden, February 1, 1887, and to letters patent granted to
said company, as assignee of said Tilden, No. 385,970, July 10, 1888.

The Nash piston has a side-rocking movement across the centre of the

cylinder, upon successive bearing points made by the contact of a pro-
jection on the piston with the recess in the cylinder, or conversely, and
the piston rotates upon its own axis, so that each projection comes
successively into each recess of the cylinder. But in the defendant’s
structure, there is no side-rocking, nor any rotary motion, and each pro-
jection in the piston always operates in connection with one particular
corresponding recess in the cylinder, and never leaves that recess.

In mquiry. The case is stated in the opinion.

Mr. J. Edgar Bull and Mr. Edmund Wetmore for appel

lant.

Mr. Frederick P. Fish and Mr. Frederick H. Beits, (with

i whom was Mr. George L. Roberts on the brief,) for appellee.

Mz. Justice Brarcurorp delivered the opinion of the court.

This is a suit in equity, brought in the Circuit Court of the

1 United States for the Southern District of New York, by the

;; th

National Meter Company, a New York corporation, against

e Board of Water Commissioners of the city of Yonkers,

‘i another New York corporation, founded on reissued letters
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patent-of the United States No. 10,806, granted February 8,
1887, to the plaintiff as assignee of Lewis Hallock Nash, for
improvements in water-meters. Theapplication for the reissue
was filed December 18, 1886, on the surrender of original
lefters patent No. 211,582, granted to said Nash, January 21,
1879, for improvements in water-meters, the application there-
for having been filed September 4, 1878. The claims of the
reissue alleged to have been infringed are claims 3, 4, 5 and 6,
which are as follows:

“3. A piston for water-meters, pumps, and motors provided
with internal water passages, and" having alternate bearing
points or projections and recesses adapted, by means of a
cylinder-chamber having alternate bearing points or projec-
tions and recesses, to have an eccentric or side-rocking move-
ment within and upon continually-changing lines across the
centre of said chamber to effect its division at two or more
points on its sides into receiving and discharging spaces cc,
which communicate with the inlet and outlet.

“4. A piston for water-meters, pumps, and motors having
alternate bearing points or projections and recesses adapted,
by means of a cylinder-chamber having alternate bearing
points or projections and recesses, to have an eccentric or side-
rocking movement within and upon continually-changing lines
across the centre of said chamber to effect its division at two
or more points on its sides into receiving and discharging
Spaces ce, which communicate with the inlet aud outlet, said
biston having a free movement within said cylinder, controlled
only by the shape of the cylinder, the shape of the piston and
the flow of water through the meter.

“5. A piston for water-meters, pumps, and motors having
alternate bearing points or projections and recesses adapted,
bY_ means of a cylinder-chamber having alternate bearing
pomts or projections and recesses, to have an eccentric or side-
rocking motion within and upon continually-changing lines
across the centre of said chamber to effect its division at two
OF more points on its sides into receiving and discharging
Spaces ¢, which communicate with the inlet and outlet, said

piston being formed of hard rubber and having a free move-
VOL. cXLix—4
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ment within said cylinder controlled by the shape of the
piston, the shape of the cylinder, and the flow of the water
through the meter.

“6. A piston for water-meters, pumps, and motors having
alternate bearing points or projections and recesses adapted,
by means of a cylinder-chamber having alternate bearing
points or projections and recesses, to have an eccentric or side-
rocking movement within and upon continually changing lines
across the centre of said chamber to effect its division at two
or more points on its sides into receiving and discharging
spaces ce, which communicate with the inlet and outlet, com-
bined with ports controlled by said piston itself in its motion
within said chamber.” :

The defences set up in the answer are (1) that the reissue is
invalid as to the said four claims, because it was applied for
and secured eight years after the grant of the original patent,
not for the purpose contemplated by the statute, of correcting
any error that arose from inadvertence, accident or mistake,
but for the purpose of changing the patent so that it would
claim combinations of devices which were not the subject of
the claims of the original patent, nor. described therein as
being the inventions of Nash for which he obtained said
original patent, in order that, by means of the reissue, the
plaintiff might prevent the Hersey Meter Company, which
manufactured the meters used by the defendant, and had
assumed the defence of the suit, from carrying on its business;
and, further, on the ground that Nash and the plaintiff
unreasonably and fraudulently delayed undertaking to correct
the alleged defects by a reissue, and did not make application
for the reissue until the Hersey company had made and sold
large numbers of meters of the type in question; and that the
reissue was applied for and obtained for the sole purpose of
procuring a new patent for other and different inventions
from those forming the subject-matter of the claims of the
original patent; and, further, that the reissue was procured
by deceiving the Patent Office, and by fraudulent and untrue
representations to that office, and that any right to the reissue
was forfeited by the plaintiff’s delay and laches, in not apply-
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ing for it until long after the plaintiff had full knowledge of
all the facts upon which such application purported to be
based, and long after the Hersey company had made, sold and
introduced into use meters identical with those used by the
defendant ; (2) that Nash did not particularly point out and
distinctly claim the part, improvement or combination which
he claimed as his invention or discovery, but, on the contrary,
wilfully and fraudulently made his claims, in the original
patent and the reissue in ambiguous language, intended
to mislead the public, with the view of making it difficult to
determine the real scope of his claims, and of reserving
the right to contend for such interpretation thereof as the
exigencies of any particular case might, in his judgment
or that of his assignee, require ; (3) non-infringement, and
that the meter used by the defendant is substantially different,
in construction and mode of operation, from the meter of the
reissue; and that no invention is shown or described in the
reissue upon which is, or could have been based any claim
which would be infringed by the defendant’s meter.

Proofs were taken, and the case was heard before J udge
Wallace, who delivered an opinion, (38 Fed. Rep. 588,) hold-
ing that the defendant’s meter did not infringe any of the
claims in question, and entered a decree dismissing the bill,
with costs. From that decree the plaintiff appealed to this
court.

We do not find it necessary to consider the question of the
validity of the reissue, because we are of opinion that the
decree of the Circuit Court must be affirmed on the ground
that the defendant has not infringed.

The original patent had eight claims, as follows:

“1. A piston for water-meters, pumps, and motors having
alternate bearing points or projections and recesses adapted,
by. means of a cylinder-chamber having alternate bearing
Points or projections and recesses, to have an eccentric or side-
rocking movement within and upon continually-changing lines
across the centre of said chamber to effect its division at two
Or more points on its sides into receiving and discharging
Spaces cc, which communicate with the inlet and outlet.
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“2. The piston of a water-meter, pump, or motor con-
structed with alternate recesses and bearing points or pro-
jections @ and b, and a cylinder-chamber having alternate
wall-recesses and bearing points or projections «' and 7,
adapted to intermatch with each other at one or more bearing
points at one side of the cylinder and allow the projections of
each part to bear upon and to pass each other at two or more
points at a different side of the chamber, to allow the piston
to revolve while it also rocks in constantly-changing lines
across the centre of the cylinder-chamber, for the purpose
stated.

“3. The piston of a water-meter adapted to have an eccen-
tric or side-rocking movement across the centre of the cylinder-
chamber and a revolving motion, combined with a registering
mechanism by means of a free or shifting connection acting
with the continually-changing side-rocking movements of the
piston while maintaining a driving relation with -the dial
mechanism.

“4. The combination, with a piston having an eccentric or
side-rocking motion across the centre of the cylinder-chamber
and a revolving motion around its own centre to divide the
cylinder at two or more bearing points on its sides, of a valve
controlled by the movements of said piston and adapted to
open and to close receiving and discharging ports in succes-
sion, to effect the purpose stated.

“5. A rotary piston having a valve formed therein by
opposite end ports or depressions, and adapted to act, in
connection with receiving and discharging ports or passages
in the cylinder-chamber, to form a valve and piston, into and
through which the water entering at the inlet-cylinder end
ports passes through one end of the valve into the cylinder on
one side thereof, and, reéntering the valve from the other
side of said cylinder, passes out at the opposite end ports of
said valve, to effect the purpose stated.

“6. A rotary valve-piston having opposite end ports 47’
communicating with the piston sides by diagonal passages ¢,
in combination with a cylinder having receiving and discharg:
ing ports, communicating with said opposite valve end ports
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and with the receiving and discharging spaces of said cylinder,
whereby said valve opens some and closes others of its ports
in succession, and to effect the equalization of the pressure of
the water at right angles to the direction of the side-rocking
and rotary movements of the said valve-piston, as stated.

“7. The inlet device L, having side walls, a perforated end,
and an open-end bearing rim, seated adjustably in and forming
the inlet-port J of the cylinder-chamber, in combination with
the rotary piston, against one end of which the said device
bears, for the purpose stated.

“8. The spaces or recesses ¢’ in the walls of the cylinder,
between the bearing points &’ and the recesses o/, in combina-
tion with the piston having alternate bearing points and
recesses, whereby to prevent the choking of the flow and
insure a uniform action of a piston adapted for operation with
a side-rocking motion across the centre of the cylinder and a
rotary motion around its own centre.”

The meters alleged to infringe were constructed under
patents granted to Hersey Brothers, as assignees of James A.
Tilden. The first one was No. 324,503, dated August 18, 1885,
on an application filed December 22, 1884, for a rotary fluid-
meter. It was reissued to the Hersey Meter Company,
November 2, 1886, as reissue No. 10,778, on an application for
reissue filed September 30, 1886. Another patent was granted
to James A. Tilden, February 1, 1887, No. 357,159, on an
application filed August 15, 1885, for a water-meter with a
revolving, non-rotating piston. A third patent was granted
to the Hersey Meter Company, as assignee of James A. Tilden,
No. 385,970, for a rotary fluid-meter, July 10, 1888, on an
application filed January 25, 1887. The manufacture of the
alleged infringing meters was begun, a large number of them
were put upon the market, and they were extensively adver-
tised, prior to the filing of the application for reissue No.
10,806.

Nash took one form of the Galloway rotary engine, that
described in Reuleaux’s « Kinematics of Machinery,” translated
by Kennedy and published in London, England, in 1876, and
made improvements upon it which were necessary and valu-
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able to adapt it for practical use as a water-meter. The
Galloway engine was a steam engine. At that time, it was
well known that steam and water engines, whether rotary or
reciprocating, could be used as meters to measure the flow of
fluids passed through them ; and various forms of both kinds
had been used as meters. The original patent of Nash states
that it is contemplated to use the apparatus as a motor or asa
pump; and so does the reissue.

Galloway had patented another form of engine in England,
by English patent No. 11,485, sealed December 14, 1846, and
specification enrolled June 14, 1847. Tilden, the inventor of
the defendant’s water-meter, took the form of this latter Gal-
loway engine, and made such improvements upon it as were
necessary to adapt it to practical use as a water-meter. Both
Nash and Tilden supplied the arrangements of ports and dis-
charging spaces necessary for the special form of piston and
cylinder-chamber in the respective Galloway engines, adding
also a registering device, to operate by attachment to the piston.
In the Galloway engine described in the “Kinematics,” there
is a piston having projections and a cylinder having recesses,
but the recesses are more in number than the projections on
the piston. In the engine of Galloway’s patent of 1846, the
piston has the same number of projections that the cylinder
has of recesses. In the engine in the * Kinematics,” and in
the plaintiff’s apparatus, the piston has a side rocking move-
ment across the centre of the cylinder, upon successive bearing
points made by the contact of a projection on the piston with
the recess in the cylinder, or conversely; and the piston rotates
upon its own axis, so that each projection comes successively
into each recess of the cylinder. But in the piston of Gallo-
way’s patent, and in the defendant’s structure, there is no
side rocking, nor any rotary motion, and each projection on
the piston always operates in connection with one particular
corresponding recess in the cylinder, and never leaves tha
recess.

The descriptions of the apparatus in the original and reissued
patents of Nash are the same ; but in reissue No. 10,806 there
is a disclaimer in these words, which was not in the originﬁl1




NATIONAL METER CO. ». YONKERS. 55
Opinion of the Court.

specification : “I do not claim, broadly, a piston for water-
meters, pumps, and motors having alternate bearing points or
projections and recesses adapted, by means of a cylinder-
chamber having alternate bearing points or projections and
recesses, to have an eccentric or side-rocking movement within
and upon continually-changing lines across the centre of said
chamber to effect its division at two or more points on its
sides into receiving and discharging spaces ¢¢, which commu-
nicate with the inlet and outlet; as a motor having a piston
of substantially such construction and movement within a
cylinder-chamber having such construction is shown and de- .
scribed in the English patent of Elijah Galloway, December
14, 1846, No. 11,485 ; but what I do claim are said elements
in combination with additional elements, as hereinafter speci-
fied, thereby limiting my claims to the novel features embraced
in my meter.”

In all of the eight claims of the original patent, except
claim 1, a piston revolving about its centre was an element in
the combination claimed, and it is a feature in each one of
claims 3, 4, 5 and 6 of the reissue. The theory upon which
the disclaimer was inserted appears to have been that claim 1
of the original patent did not specify a piston revolving about
its centre, and therefore was sufficiently broad to include the
arrangement in the Galloway patented engine of 1846. But
it does not seem doubtful that such a piston was a necessary
element of claim 1 of the original patent, and that it forms an
element of every new claim of the reissue. The only piston
described in the specification of the original patent, and, there-
fore, the only one which could have been referred to in claim 1
of the original patent, is one having the side rocking and
rotating movement which constitutes the compound motion
described in the original specification, which motion is due to
the fact that the piston Las one or several less projections than
the cylinder has recesses. The defendant’s meter does not
have such a piston, and, therefore, does not infringe any of
the claims of the reissue.

The forms of the two Galloway engines are essentially dif-
ferent, and necessitate a different construction and arrange-
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ment of the codperating devices, to adapt them to efficient
service as water-meters. As said by the Circuit Court in its
opinion: “The inventions of Nash and Tilden commence
upon different lines and result in a combination having a dif-
ferent mode of operation. The time and order of controlling
the valves differ in each, and require a different arrangement
of the valve ports, with reference to the valves which open
and close them. In Nash’s meter the ports for both entrance
and discharge of water are in the ends or sides of the piston,
while in Tilden’s the ports are not in the piston, but in the
ends or heads of the cylinder case, and are so located that the
contact of the piston with the cylinder divides each recess into
one filling and one discharging passage. In the former the
ends of the cylinder act as the valves; in the latter the piston
itself acts as the valves. In Nash’s meter the rotary and side
rocking or compound movement of the piston opens some and
closes others of the ports in succession, in such a manner as
to equalize the pressure of the water at right angles to the
direction of the movements of the piston. In Tilden’s meter
it is an essential feature that there shall be not merely water
pressure which moves the piston about the cylinder-chamber,
but additional side pressure, which, in Nash’s meter, must be
avoided, and it is only because it has a pressure of water not
found in Nash’s meter that it is operative at all.”

In the Nash reissue, it is required that the piston patented
should have an “eccentric or side-rocking motion across the
centre of a cylinder-chamber to effect its division at two or
more points into receiving and discharging spaces.” But the
defendant’s piston has no such motion, and the cylinder-cham-
ber of its meter is not divided by the piston “at two or more
points, into receiving and discharging spaces,” in the sense of
the Nash reissue.

In the Nash reissue, it is required that “with this eccentric
or side-rocking action the piston also revolves round its own
centre, . . . for as the piston rocks from one bearing
point to another directly across the centre of the cylinder it
is at the same time revolved.” But the defendant’s piston
has no motion of revolution about its own centre.
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In the Nash reissue, it is required that “in the rotation of -
the piston around its own centre one or more projecting bear-
ing points of the piston will pass into corresponding recesses
at one point of the cylinder, and in contact with and over one
or more projecting bearing points of the cylinder at a different,
point, thereby always maintaining a direct contact of the piston
and cylinder at two or more dividing points within the con-
tinually changing cylinder spaces.”” But in the defendant’s
meter, the bearing points of the piston are always in their
own special recesses in the case, and are never in contact with,
and never pass over, any of the projecting bearing points of
the cylinder; and there never is a direct contact of the piston
and cylinder at two or more dividing points, within the mean-
ing of the Nash reissue.

In the Nash reissue, it is required that the valves should
be “arranged so that the cylinder spaces on one side of the
piston as it revolves have free inlet for the water through one
set of the valve ports, while the spaces on the other side of
the piston have free outlets for the water through the other
ports of the valve.” But in the defendant’s meter, the divis-
ion between the inlet and outlet ports is not made by the
piston, and all the displacement of the water is effected in the
individual chambers of the cylinder, and no two chambers are
ever connected while measuring water.

In the Nash reissue, it is required that the valves should so
open and close the ports in succession “as to keep the line of
pressure of the water as nearly as possible at right angles to
the direction of the eccentric or side-rocking and rotary move-
ments of the piston, and thereby avoid any undue lateral pres-
sure of the water upon the piston.” But in the defendant’s
meter, the motion of the piston is of an entirely different char-
acter. The “lateral pressure of the water upon the piston,”
which the Nash structure is designed to avoid, is an essential
feature of the operation, and without it, the piston of the
defendant’s meter would not be kept up against the side of
the case, and no water could be measured.

In the Nash reissue, it is required that when a separate
valve controlled by the piston is not employed, the valve is
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“formed by inlet and outlet openings or ports in the ends of
the piston communicating by means of passages in or through
the piston with the spaces of the cylinder.” But in the
defendant’s meter, no separate valve is employed, and there
are no ports in the ends of the piston, and no passages in or
through the piston, which communicate with the spaces of the
cylinder; the single passage in the centre of the defendant’s
piston is a portion of the discharge-pipe; and it is required
only in order to accommodate the water discharged at the
bottom of the meter (a double discharge, namely, at the top
and bottom of the meter, being  used for the purpose of bal-
ancing the piston).

In the Nash reissue, it is required that the piston and
cylinder should have “ bearing or contacting surfaces
formed by alternate recesses aa' and projections 6b' of such
form or configuration as to allow of the rotation of the piston
not only upon its own axis but around and across the centre
of the cylinder, and the space within the cylinder must be of
such form and sufficiently larger than the piston H to allow
it to have this compound motion.” But in the defendant’s
meter, the projections and recesses are of such form as to pre-
vent the rotation of the piston upon its own axis, and also to
prevent its motion around and across the centre of the cylin-
der; and the space within the cylinder is not of such form as,
and not sufficiently larger than the piston, to allow the latter
to have that compound motion.

In the Nash reissue, it is stated that “the object of this
compound motion is to form bearing points or lines of contact
of the piston with the cylinder-walls on opposite sides thereof,
at the same time, as shown in Figs. 3 and 12, whereby to
divide the cylinder into receiving and discharging spaces.”
But in the defendant’s meter, no bearing points, or lines of
contact of the piston with the cylinder-walls, on opposite sides
thereof at the same time, are formed; and the receiving and
discharging spaces are differently situated, and are divided in
an entirely different way and on different lines.

In the Nash reissue, it is required that “of whatever form
these alternate recesses and projections, they must be such




NATIONAL METER CO. ». YONKERS.
Opinion of the Court.

that while they are in contact upon one side of the cylinder
they must also at the same time have a contact at the opposite
or a different side of said cylinder, and in this way divide the
cylinder into spaces.” But in the defendant’s meter, the pro-
Jections and recesses are of such form that such required mode
of dividing the cylinder into spaces by contacts on opposite or
different sides of the cylinder is impossible.

In the Nash reissue it is stated that “in this contact it will
be observed that upon one side of the cylinder and piston such
contact takes place between a recess and projection, or inter-
mediately between these points, while upon the opposite side
such contact is made by corresponding projections, as shown
in Figs. 3 and 12.” But in the defendant’s meter, no such
contact ever takes place, and there is no contact upon opposite
sides of the cylinder; and in each particular chamber, receiv-
ing and discharging spaces are formed by that projection of
the piston which is in that chamber from the first and never
leaves it.

In the Nash reissue, it is stated that “ the compound motion
of the piston and the contacting dividing points are due to the
fact that the piston has one or more less points of projection
than the cylinder”” But in the defendant’s meter there are
the same number of projections on the piston and on the cyl-
inder, and consequently no compound motion of the piston is
possible, '

In the Nash reissue, it is stated that the function of either
form of valve described “is to regulate the flow of water in
and out of the spaces of the cylinder in such manner as to pro-
duce the compound rotation and cross movement of the
piston.”  But in the defendant’s meter, the water is admitted
and discharged in such a way as to prevent any motion of the
piston except a sliding movement, which is neither a compound
rotation nor a cross movement, within the meaning of the
Nash reissue.

In the Nash reissue, it is required that the valve and piston
should « coOperate to produce the results stated,” viz., the com-
pound motion of the piston and the proper control of the flow
of the water in and out of the spaces of the cylinder. ~But in
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the defendant’s meter, the valves are adapted to the peculiar
motion of the defendant’s piston and the peculiar separation
of discharging and receiving spaces, characteristic of that
meter, and not at all to S such structure as is required by
the Nash reissue.

In the Nash reissue, it is required that to get the best results
“the valve should open and close its inlet and outlet ports in
succession in such a manner as to keep the line of pressure as
nearly as possible at right angles to the direction of the motion
of the piston.” And the specification explains: ¢ By the line
of pressure’ I mean a line connecting the points of division
which separate the inlet from the outlet spaces ¢ of the cylin-
der, as shown by the line z in Fig. 12; and by a ‘line of
motion’ I mean a line which is tangent to the path of the axis
of the piston at any point of such path as shown by the arrow
v in said figure.” But such a requirement, interpreted by the
definitions given, is meaningless when applied to the defend-
ant’s meter.

In the Nash reissue, it is stated that “in the use of tl
meter, the inlet may become the outlet, and wvice werse.”
But in the defendant’s meter, the inlet must always be the
inlet, and by no possibility can it be made the outlet; and
while the Nash meter may be run in either direction, the de-
fendant’s meter would be inoperative if the inlet became the
outlet, and wvice versa.

It is clear to us that there is no infringement,.and that the
decree of the Circuit Court must be

Afirmed.

WILSON ». UNITED STATES.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF ILLINOIS.

No. 1284. Argued April 7, 1893.— Decided April 17, 1893.

The act of March 16, 1878, 20 Stat. 30, c. 87, having provided that a person
eharged with the commission of crime may, at his own request, be &
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competent witness on the trial, but that ¢ his failure to make such re-
quest shall not create any presumption against him,” all comment upon
such failure must be excluded from the jury.

A person indicted in a District Court of the United States for using the
mails to give information where obscene and lewd publications could be
obtained, offered evidence, through hLis counsel, of his previous good
character, but did not offer himself as a witness. The district attorney,
in summing up, said: “I want to say to you, gentlemen of the jury, that
if I am ever charged with a crime I will not-stop by putting witnesses
on the stand to testify to my good character, but I will go upon the
stand and hold up my hand before high Heaven, and testify to my inno-
cence of the crime.” Defendant’s counsel excepted to this, upon which
the court said: ‘“ Yes, I suppose the counsel should not comment upon
the defendant not taking the stand. While the United States court is
not governed by the State’s statutes, I do not know that it ought to be
the subject of comments of counsel.” Thereupon the assistant District
Attorney said: ¢ I did not mean to refer to it in that light, and I do not
intend to refer in a single word to the fact that he did not testify in his
own behalf.” To which counsel for defendant again excepted. Judg-
ment being given against the defendant, and the case being brought here
by writ of error; Held,

(1) That the exceptions and the writ of error properly brought the mat-
ter before this court;
(2) That the judgment below should be reversed.

Tue defendant below, George E. Wilson, the plaintiff in
error here, is a bookseller and publisher, carrying on his busi-
ness in Chicago, Illinois. He was indicted in the United
States District Court for the Northern District of that State
for a violation of section two of the act of Congress of Sep-
tember 26, 1888, 25 Stat. 496, c. 1039, amending section 3893
of the Revised Statutes, relating to the use of the mails to
give information where and by what means obscene and lewd
publications might be obtained, and was convicted and sen-
tenced to imprisonment in the penitentiary of the State for
two years. To reverse that judgment he brought this case
to this court on writ of error.

The indictment charged, in different counts, that the defend-
ant, by himself and another person, had deposited in the mail
at Chicago, for delivery to John Hobart, at O’Fallon, Illinois,
HIlld Jack Horner, at Collinsville, Illinois, a letter and circular
giving information where certain designated lewd and obscene
hooks could be obtained. No attempt was made to show that
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the letter and circular were mailed by the defendant in person,
but an attempt was made to show that some other person had
done the aet at the instigation or request of the defendant,
and that he was responsible. for it. The defendant did not
request to be a witness or offer himself as such, and the District
Attorney of the United States, in summing up the case to the
jury, commented upon the fact that he had not appeared on
the stand, as follows:

“They say Wilson is a man of good character. It isa grand
thing for a young man in Chicago to be the son of an honest
man, because blood will tell. If the father is honest the
chances are the son will be honest too. Men live all their lives
to build up a good character, because it is a shield against the
attack of infamy. They called two or three witnesses here
who testified to this young man’s character as being good, so
far as they know, but I want to say to you, gentlemen of the
jury, that if T am ever charged with a crime, I will not stop
by putting witnesses on the stand to testify to my good char-
acter, but I will go upon the stand and hold up my hand
before high Heaven and testify to my innocence of the crime.”

To this language of the District Attorney the counsel for the
defendant excepted, and called the court’s attention to it, and
the court said: “ Yes, I suppose the counsel should not com-
ment upon the defendant not taking the stand. While the
United States court is not governed by the State’s statutes,
I do not know that it ought to be the subject of comments by
counsel.” To which the District Attorney replied as follows:
“] did not mean to refer to it in that light, and I do not
intend to refer in a single word to the fact that he did not
testify in his own behalf.” To which the counsel for the
defendant thereupon excepted.

The act of Congress of March 16, 1878, 20 Stat. 30, c. 37,
provides: “That in the trial of all indictments, informations,
complaints, and other proceedings against persons charged
with the commission of crimes, offences and misdemeanors, in
the United States courts, territorial courts, and courts-martial,
and courts of inquiry, in any State or Territory, including the
District of Columbia, the person so charged shall, at his own
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request, but not otherwise, be a competent witness. And his
failure to make such request shall not create any presumption
against him.”

The objections of the defendant’s counsel to the language of
the District Attorney in his argument to the jury, in referring
to the defendant’s failure to appear on the stand as a witness
and testify to his innocence of the charge against him, and to
the neglect of the court to forbid and condemn such reference,
were embodied in a bill of exceptions, and constitute one of
the grounds urged for a reversal of the judgment and the
award of a new trial.

Mr. C. Stuart Beattie, for plaintiff in error, cited: Austin
v. The People, 102 Illinois, 261 ; Baker v. The People, 105
Illinois, 4525 Angelo v. The People, 96 Tllinois, 209 ; Quinn
v. The People, 123 Illinois, 333 ; Rolfe v. Rumford, 66 Maine,
5645 Thompson v. State, 43 Texas, 268 ; State v. Smith, 15
N. C. 306 ; Howie v. Home Ins. Co., 33 Connecticut, 471;
Brown v. Swineford, 44 Wisconsin, 282; State v. Lee, 66
Missour, 165 ; State v. Foley, 12 Mo. App. 431 ; People v.
Mitchell, 62 California, 411; Ferguson v. State, 49 Indiana,
33; Cross v. State, 68 Alabama, 4765 Flint v. Commonwealth,
81 Kentucky, 186.

Mr. Assistant Attorney General Parker-for defendant in
error.

The court below committed no error in relation to the com-
ments made by the District Attorney as to the examination of
a defendant in a criminal case, and such comments do not
require this court to grant a new trial.

The statute provides that in the trial of indictments in the
United States courts, “ the person so charged shall, at his own
request, but not otherwise, be a competent witness. And his
failure to make such request shall not create any presumption
against him.”

Two things appear: (1) If the defendant does not request
to be made a witness he is not competent. In this case he did
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not become competent. In such a case he remains as though
the statute had never been enacted ; and any comment of an
attorney would have the same force as though made in a case
before any legislation anywhere had given the person charged
the privilege of testifying in his own behalf. (2) “His failure
to make such request shall not create any presumption against
him.” »

The general subject of the legislation permitting persons
accused in criminal proceedings to testify in their own behalf
is elaborately presented in the fifteenth edition of Greenleaf’s
Evidence (Vol. 1, pp. 467, 468, and Vol. 3, pp. 54 to 67).

It is there shown that in many States the enabling statutes
provide that the circumstance of the failure of the person
charged to request to be sworn shall not be commented upon
by the prosecuting attorney. This is the case in Illinois,
(8 Greenl. 56,) Indiana and Iowa, (Id. p. 57,) Kansas, (p. 58,)
Nebraska, (p. 62,) New Hampshire and Ohio, (p. 63,) Pennsyl-
vania (p. 65) and Virginia (p. 66). In Massachusetts the
statute is substantially the same as that of the United
States.

It is said (Id. p. 66) that even where the person charged
is allowed to testify in his own behalf he is still carefully
protected, and it is added: “ And while his counsel may com-
ment to the jury upon the fact that no inference may be
drawn against him for not testifying, the prosecuting attorney
may not, in rebuttal of these comments, suggest that the
reason of his not testifying was his guilt; or comment in
any way upon his nonappearance, but if he does, the defend-
ant’s counsel must seasonably object and ask the judge to
instruct the jury to disregard the comment. He cannot
require the judge to take the case from the jury.” The
cases of Commonwealth v. Scott, 123 Mass. 240, and Common-
wealth v. Worcester, 141 Mass. 58, are referred to in this
connection.

The cases cited in the brief of counsel for plaintiff in error
relate to statutes differing essentially from the national enact-
ment, and no case is found which would require a new trial in
the case at bar.
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The counsel for defendant below did not ask the court to
give any directions or instructions to the jury in this connec-
tion, or to inform them that the omission of the defendant
should not “create any presumption against him.” They
“notified the court” of the exception, and the court said:
“Yes, I suppose the counsel should not comment upon the
defendant not taking the stand. . . . I do not know that
it ought to be the subject of comments of counsel.”

There is no ground given for any inference that the failure
of Wilson to the request to be made a witness in the case did
create ‘“any presumption against him.” The remarks made
by the District Attorney, which are complained of, are not of
sufficient consequence to require this court to grant a new
trial.

Mr. Justice Fierp, after stating the case, delivered the
opinion of the court.

The act of Congress permitting the defendant in a criminal
action to appear as a witness in his own behalf upon his
request declares, as it will be seen, that his failure to request
to be a witness in the case shall not create any preswmption
against him. :

To prevent such presumption being created, comment,
especially hostile' comment, upon such failure must necessarily
be excluded from the jury.] The minds of the jurors can only
remain unaffected from this circumstance by excluding all
reference to it.

At common law no one accused of crime could be compelled
to give evidence in a prosecution against himself, nor was he
permitted to testify in his own behalf. The accused might
rely upon the presumption of the law that he was innocent of
the charge, and leave the government to establish his guilt in
the best way it could. .

T_his rule, while affording great protection to the accused
against unfounded accusation, in many cases deprived him
from explaining circumstances tending to create conclusions

of his guilt which he could readily have removed if permitted
VOL. CXLIX—5




66 OCTOBER TERM, 1892.

Opinion of the Court.

to testify. To relieve him from this embarrassment the law was
passed. In mercy to him, he is by the act in question per
mitted upon his request to testify in his own behalf in the
case. In a vast number of instances the innocence of the
defendant of the charge with which he was confronted has
been established.

But the act was framed with a due regard also to those
who might prefer to rely upon the presumption of innocence
which the law gives to every one, and not wish to be wit-
nesses. It is not every one who can safely venture on the wit-
ness stand though entirely innocent of the charge against him.
Excessive timidity, nervousness when facing others and
attempting to explain transactions of a suspicious character,
and offences charged against him, will often confuse and
embarrass him to such a degree as to increase rather than
remove prejudices against him. It is not every one, however
honest, who would, therefore, willingly be placed on the wit-
ness stand. The statute, in tenderness to the weakness of
those who from the causes mentioned might refuse to ask to
be a witness, particularly when they may have been in some
degree compromised by their association with others, declares
that the failure of the defendant in a criminal action to
request to be a witness shall not create any presumption
against him.

In this case this provision of the statute was plainly disre-
garded. When the District Attorney, referring to the fact
that the defendant did not ask to be a witness, said to the jury,
“1 want to say to you, that if I am ever charged with crime, I
will not stop by putting witnesses on the stand to testify to
my good character, but I will go upon the stand and hold up
my hand before high Heaven and testify to my innocence of
the crime,” he intimated to them as plainly as if he had said
in so many words that it was a circumstance against the inno-
cence of the defendant that he did not go on the stand and
testify. Nothing could have been more effective with the
jury to induce them to disregard entirely the presumption of
innocence to which by the law he was entitled, and which by
the statute he could not lose by a failure to offer himself as a
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witness. And when counsel for defendant called the attention
of the court to this language of the District Attorney it was
not met by any direct prohibition or emphatic condemnation
of the court, which only said : “I suppose the counsel should
not comment upon the defendant not taking the stand.” It
should have said that the counsel is forbidden by the statute
to make any comment which would create or tend to create a
presumption against the defendant from his failure to testify.

Instead of stating, after mentioning that the United States
court is not governed by the State’s statutes, “I do not know
that it ought to be the subject of comment by counsel,” the
court should have said that any such comment would tend
necessarily to defeat the very prohibition of the statute. And
the reply of the District Attorney to the mild observation of
the court only intensified the fact to which he had already
called the attention of the jury: “I did not mean to refer to
it in that light, and I do not intend to refer in a single word
to the fact that he did not testify in his own behalf,” which
was equivalent to saying, “You gentlemen of the jury know
full well that an innocent man would have gone on the stand
and have testified to his innocence, but I do not mean to refer
to the fact that he did not, for it is a circumstance which you
will take into consideration without it.” By this action of the
court in refusing to condemn the language of the District
Attorney, and to express to the jury in emphatic terms that
they should not attach to the failure any importance whatever
a5 4 presumption against the defendant, the impression was
left on the minds of the jury that if he were an innocent man
he would have gone on the stand as the District Attorney
Stated he himself would have done. ‘

This language of the District Attorney, and this action, or
rather want of action, of the court, are set forth in the bill of
| “Xceptions, and  although exceptions are generally taken to
Some ruling, or want of ruling, by the court in the progress
f’f the trial in the admission or rejection of evidence or the
ihterpretation of instruments, yet they can be taken to its
action or want, of proper action upon any proceeding in the
progress of the trial from its commencement to its conclusion,
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and when properly presented can be considered by the court
on writ of error.

The refusal of the court to condemn the reference of the
District Attorney and to prohibit any subsequent reference to
the failure of the defendant to appear as a witness tended to
his prejudice before the jury, and this effect should be cor-
rected by setting the verdict aside and awarding a new trial

Similar statutes to the one we have been considering have
been passed by several States, and the rulings upon them have
been substantially in accordance with our judgment in this
case.

In 1866, the legislature of Massachusetts passed an act
almost identical in terms with the act of Congress under
consideration. It provided that “in the trial of all indict-
ments, complaints and other proceedings against persons
charged with the commission of crimes or offences, the person
so charged shall, at his own request, but not otherwise, be
deemed a competent witness; nor shall the neglect or refusil
to testify create any presumption against the defendant.”
The provision has been since reénacted in substantially the
same terms. Mass. Stats. 1866, c. 260; 1870, c. 393, § 1, cl. 3;
Pub. Stats. 1882, p. 987, c. 169, § 18, cl. 8. And in the case of
Commonwealth v. Scott, 123 Mass. 239, 240, 241, where the
indictment against the defendants was for breaking and enter-
ing a house in the night time with intent to commit larceny
therein, none of the defendants testified at the trial, and the
prosecuting attorney, in his closing argument, commented
upon this fact, when the counsel for the defendants inter
rupted him and asked the judge to rule that the fact that the
defendants did not testify could not be commented on by the
government. But the judge, having first stated the law that
the fact that they did not testify did not create any presump
tion against them, ruled that, inasmuch as the matter had been
referred to by their counsel, the prosecuting attorney had a
right to comment on the reasons given for their not going
upon the stand and testifying in their behalf, and also to give
the reasons which the government contended really existed for
their not testifying; and permitted the prosecuting attorney
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to proceed in his comments. The jury having rendered a
verdict of guilty, the defendants alleged exceptions, and the
case went to the Supreme Judicial Court of the Common-
wealth. The Chief Justice, in delivering the opinion of the
court, after referring to the fact that the government had
no right to interrogate a person accused of crime, or to compel
him to testify, but was bound to sustain its charge by inde-
pendent evidence, observed that  the statutes allowing persons
charged with the commission of crimes or offences to testify
in their own behalf were passed for their benefit and protec-
tion, and clearly recognize their constitutional privilege, by
providing that their neglect or refusal to testify shall not
create any presumption against them.”

And again: “The course of the closing argument for the
prosecution tended to persuade the jury that the omission of
the defendants to testify implied an admission or a conscious-
ness of the crime charged; and -the presiding judge in per-
mitting such a course of argument, against the objection of
the defendants, and in ruling that the prosecuting attorney
had a right to comment on the reasons which the defendants’
counsel gave for their not going upon the stand and testifying
in their behalf, and also to give the reasons which the govern-
ment contended really existed for their not testifying, com-
mitted an error which was manifestly prejudicial to the de-
fendants, and which obliges this court to set aside the verdict
and order a new trial.”

The criminal code of Tllinois, after providing that in crimi-
nal cases the accused may, on his own motion, testify in the
case, declares, in a proviso, that “his neglect to testify shall
not create any presumption against him, nor shall the court
permit any reference or comment to be made to or upon such
neglect.” 1

In the case of Awstin v. The People, 102 Tllinois, 261, 264,
areference had been made to the neglect of the accused to
testify, both in the opening and concluding argument. for the
Prosecution, and the court, in setting aside the verdict of guilty
which was rendered in that case, said : “ When the statute
says that no presumption against the accused shall be created
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by his neglect to testify, it clearly meant that in cases where
the defendant should not choose to avail himself of the privi
lege offered by the statute, the trial should be conducted in the
same manner and upon the same presumptions as if the statute
had not been passed.” And again: “ We do not see how this
statute can be completely enforced, unless it be adopted as a
rule of practice that such improper and forbidden reference
by counsel for the prosecution shall be regarded good ground
for a new trial in all cases where the proofs of guilt are not
so clear and conclusive that the court can say affirmatively the
accused could not have been harmed from that cause.”

This view of the effect of the objections taken to the course
of the district attorney, and to the failure of the court to
properly condemn it, renders it unnecessary to consider any
other alleged errors.

The judgment must be reversed and the cause remanded with
directions to award a néw trial, and it is so ordered.

In re FREDERICH, Petitioner.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF WASHINGTON.

No. 1305. Argued April 7, 10, 1893. — Decided April 24, 1893,

When a prisoner, convicted of crime in a state court and sentenced there
to punishment, complains that his rights under the Constitution or laws
of the United States have been thereby violated, he may seek relief in the
federal courts by an application either to the proper Circuit Court for &
writ of habeas corpus, or to a justice of this court for a writ of error to the
state court.

The remedy by habeas corpus should be limited to cases in which the judg-
ment or sentence attacked is clearly void by reason of its having been
rendered without jurisdiction, or by reason of the court’s having ex
ceeded its jurisdiction in the premises; and the general rule and better
practice, in the absence of special facts and circumstances, is to require
the prisoner to seek a review by writ of error instead of resorting o
the writ of habeas corpus.

Tais was an appeal from an order denying an application
for a writ of habeas corpus addressed to the court below by
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Albert Frederich, a prisoner confined in the penitentiary of
the State of Washington, at Walla Walla, in that State.

The case, as made by the petition and accompanying exhibits,
was as follows: On the 17th of June, 1891, the prisoner was
duly indicted by the grand jury of King County, Washington,
for the murder of one Julius Scherbring, and upon said indict-
ment he was subsequently arraigned, pleaded not guilty, was
tried by a jury, and on the 26th of September, 1891, was
found guilty of murder in the first degree. A motion for a
new trial having been overruled, he was sentenced to be hung.
From this judgment of death and the order overruling his
motion for a mew trial the accused appealed to the Supreme
Court of the State, which reversed the judgment of the trial
court and remanded the case, with a direction to set aside and
vacate the judgment imposing the sentence of death, but to let
the verdict stand and to enter a new judgment thereon for mur-
der in the second degree, that being, in the opinion of the Su-
preme Court of the State, the proper degree of his crime, inas-
much as the evidence in the case did not show such deliberate
and premeditated malice as would sustain a conviction of mur-
der in the first degree. Frederich v. State, 4 Washington, 204.

This judgment of the Supreme Court was rendered under
and in pursuance of the following provision of 2 Hill’s Ann.
Stats. and Code of Washington:

“Sec. 1429. The Supreme Court may affirm, reverse or
modify any judgment or order appealed from, and may direct
the proper judgment or order to be entered, or direct a new
trial or further proceedings to be had.”

Pursuant to this order of the Supreme Court, the prisoner,
on the 16th of June, 1892, was again brought before the trial
court and adjudged to be guilty of murder in the second
degree, and he was thereupon sentenced to imprisonment in
the state penitentiary for the term of twenty years. This
sentence having been carried into execution and the prisoner
incarcerated in the penitentiary, he, thereupon, on the 9th of
August, 1892, made this application for a writ of Aabeas
¢orpus, claiming that he was deprived of his liberty with-
out due process of law, in violation of the provisions of the
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Fourteenth Amendment to the Constitution of the United
States.

The grounds upon which this application was based were,
that the Supreme Court of the State was without jurisdiction
and did not have any authority, under said section 1429 of
the code, or under any other law, to render the judgment it
did; that all that court could do was either to affirm the judg-
ment of the trial court outright, or to reverse it outright, and,
under proper instructions, remand the cause for a new trial by
a jury ; that, therefore, its judgment was absolutely void, and
the judgment of the trial court in carrying out the directions
of the Supreme Court was, of necessity, void; and that the
prisoner ought, therefore, to be discharged.

The court below practically agreed with the petitioner that
the Supreme Court of the State had misinterpreted said sec-
tion 1429 of the code, and that what it had actually done, by
its decision and judgment, was to modify the verdict of the
jury, which, under legal and proper proceedings, it had no
authority to do; that its judgment and the subsequent judg-
ment of the trial court carrying it into effect were both void;
and that, therefore, the petitioner’s imprisonment was without
due process of law and in violation of the Fourteenth Amend-
ment to the Federal Constitution. The Circuit Court further
ruled, however, that the petitioner’s proper remedy was not
by writ of Aabeas corpus in the federal courts, in the first
instance, but that he should first raise the question of his
illegal imprisonment in the state courts, and if it was finally
decided against him by the state supreme court, he could
then have it reviewed and corrected by the Supreme Court
of the United States on a writ of error; and it accordingly
denied the application. 51 Fed. Rep. T47.

Mpr. Frederic D. McKenney, (with whom were Mr. S. F.
Phillips and Mr. W. B. Tyler on the brief,) said, on the ques-
tion of jurisdiction :

It being alleged under oath that Frederich is restrained
of his liberty in violation of the Fourteenth Amendment, the
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Circuit Court, by the express words of the statute in such case
provided, had jurisdiction to inquire into the cause of the
restraint and to deal with the prisoner “as law and justice
require.” Rev. Stat. §§ 751, 752, 758, 754, 755, 761.

That the imprisonment is the result of the exercise of state
authority acting through its judicial agents does not affect the
jurisdiction of the Circuit Court to make inquiry in the prem
ises, nor does it lessen its power to discharge the prisoner
upon a proper showing, and this, no matter whether the aid
of the Circuit Court be invoked prior to the trial in the state
court or subsequent to trial and conviction. Ex parte Royall,
117 U. 8. 241. In re Neagle, 185 U. 8. 1.

Although this court may put a party to his writ of error
rather than interfere by Aabeas corpus, (In 1% Wood, petitioner,
140 U. 8. 278,) nevertheless it has the power, if it see fit to
do so, to proceed summarily by Aabeas corpus to determine
whether the petitioner is illegally restrained. iz parte Royall,
supra.  And if it appear that the process by which the pris-
oner is detained be not merely erroneous, but is absolutely
void, a writ of habeas corpus should be issued instanter if the
court to which the application is made is vested with jurisdic-
tion. Zz parte Lange, 18 Wall. 163.

Upon writ of error to give this court jurisdiction, it must
affirmatively appear on the face of the record not only that
a federal question was raised in the state courts, but that it
was decided or that its decision was necessary to the judg-
ment or decree rendered. Choutean v. Gibson, 111 U. S. 200.
It will not do that such question was raised for the first time
on motion for rehearing or review. Zexas & Pacific Railway
v. Southern Pacific Railway, 187 U. 8. 48.

If it be true, as is stated in the opinion of the learned circuit
Judge, that no federal question has yet been passed upon in
this case by the state supreme court, it would hardly be in
keeping with the principles of good practice and procedure to
Insist that Frederich should hew out a new and circuitous
pathway to this tribunal, when a direct and simple road is
already open to him.

But it is not true that the validity of the judgment imposed
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upon the appellant by the Superior Court of King County is
open to further investigation upon appeal to the supreme
court of the State. The action of the county court is in pre-
cise accord with the mandate of the state supreme court.
Its judgment is in effect the judgment of the supreme court.
The state supreme court must be presumed to have acted
only after due consideration, and an appeal from a judgment
entered pursuant to its mandate would be but an appeal from
itself to itself. Such an appeal would be but a prayer in vain,
and the doing of a vain thing is never insisted upon by the
law. Stewart v. Salamon, 97 U. 8. 361; Humphrey v. Baker,
103 U. S. 736 Mackall v. Richards, 116 U. S. 45. In the
present state of the record in the state courts this is the sole
method by whichs the prisoner may invoke the aid of the
Federal Constitution in the maintenance of his fundamental
rights.

Mr. W. C. Jones, Attorney General of the State of Wash-
ington, and Mr. James A. Haight, opposing, submitted on
their brief.

Mz. Justice Jackson, after stating the case, delivered the
opinion of the court.

At common law the general rule undoubtedly was that where
an erroneous judgment was entered by a trial court, or an erro-
neous sentence imposed, on a valid indictment, the appellate
court, on error, could not itself render such a judgment as the
trial court should have rendered or remit the case to the trial
court with directions for it to do so, but the only thing it could
do was to reverse the judgment and discharge the defendant.
This rule was recogunized in England in the case of Zhe King
v. Bourne, 7 Ad. & El. 58, where the Court of King’s Bench
reversed the judgment of the Court of Quarter Sessions, and
discharged the defendants because the sentence imposed upon
them by that court was of a lower grade than that which the
law provided for the crime of which they had been convicted.

-Some of the States in which the common law prevails, or 13




IN RE FREDERICH, Petitioner. (6
Opin-)n of the Court.

adhered to, have adopted the same rule, but in most of the
States it is expressly provided by statute that when there is
an error in the sentence which calls for a reversal, the appel-
late court is to render such judgment as the court below should
have rendered, or to remand the record to the court below
with directions for it to render the proper judgment. And
this practice seems to prevail in the State of Washington.
The whole subject is discussed in Wharton’s Crim. Pl. & Pr.,
§§ 780, 927, where the authorities are collected and cited.

But whether this practice in the State of Washington is
warranted, under a correct construction of said § 1429 of the
code, or whether, if it is, that section violates the Fourteenth
Amendment to the Federal Constitution, in <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>