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CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES,

AT

OCTOBER TERM, 1891.
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@) -
SPARHAWK ¢ YERKES,
23 ol o
SPARHAWK %&OKLEY.

Q"

AN
APPEALS FROM THE CIRGUIT q_&fIRT OF THE UNITED STATES FOR

THE EASTERN L RICT OF PENNSYLVANIA.
o OU

Nos. 56, 57. Argued October 28, 1891, — Decided December 7, 1891.

In December, 1871, Y., who was a member of the stock exchanges in New
York and in Philadelphia, was declared to be a bankrupt. At that time
his seat in the New York Exchange was worth about $4000, and the other
about $2000. By the rules of each, membership, in case of failure, was
suspended until settlement with its members who were creditors, and
the seat in each was liable to be sold and the proceeds applied to the
payment of the debts of such of its nfembers. At the time of his failure
the indebtedness of Y. to members of the New York Exchange amounted
to about $8500, and to members of the Philadelphia Exchange to nearly
$22,000. The assignees notified each exchange of their appointment, but
took no steps to adjust the debts or to acquire the seats, which were
appraised as of no value. Within two years Y. notified them that assess-
ments on the seats were overdue. They told him he was the proper
party to pay them, and that what he might pay would be recognized as
properly to be refunded, in case the seats should be sold by them. Y.
was discharged in bankruptcy in 1873. From his private means he paid
all assessments overdue and from time to time maturing, and eventually
settled with all the creditor members. Such members had proved their
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debts against his estate in bankruptcy, and in the several settlements he
had the benefit of the dividends (28 per cent) paid by the assignees.
Having thus settled all such debts he was, in June, 1883, reinstated in his
membership in the Philadelphia board, and in December, 1883, in his
membership in the New York board. At that time the value of the Phila-
delphia seat was about $6000, and of the New York seat about $20,000. In
November, 1885, the assignees filed bills against Y. and each board, to have
these memberships decreed to be assets of the bankrupt’s estate. Held,
(1) That the assignees must be deemed to have elected not to accept
these rights as property of the estate;
(2) That Y. was not their trustee in expending his own money to give
value to a property which was worthless and abandoned ;
(3) That the assignees could not be permitted to avail themselves of the
result of his action, or to take the property to work out a return
of the dividends paid to these particular creditors.

Tue court stated the case as follows:

Charles T. Yerkes, Jr., made a voluntary assignment for the
benefit of creditors to Joseph M. Pile, October 21, 1871. On
December 13, 1871, he was adjudicated a bankrupt in the Dis-
trict Court of the United States for the Eastern District of
Pennsylvania, on a creditors’ petition, filed November 10,
1871, and appellants were appointed his assignees, January 12,
and the assignment of the bankrupt estate was duly made to
them, January 24, 1872. In February, 1872, the bankruptcy
court directed a transfer by Pile of the estate unadministered
by him to the bankrupt’s assignees, and this was subsequently
executed and delivered.

Ninety-nine creditors proved debts in the aggregate sum of
$829,198.45, upon which dividends were declared and paid as
follows: July 19, 1872, ten per cent; May 12, 1873, nine per
cent; April 5, 1878, eight per cent; and January 30, 1880,
one per cent.

At the time of the adjudication Yerkes was a member of
the New York and Philadelphia Stock Exchanges, which, it
is conceded, were unincorporated associations. These mem-
berships were included in the schedules filed in the bank-
ruptcy proceedings, and therein stated to be “of no specific
value,” and in the inventory and appraisment of the estate
subsequently made they were appraised as of no value. The




SPARHAWK ». YERKES. 3
Statement of the Case.

Philadelphia membership was then worth not over $2000 and
the New York membership about $4000, but the bankrupt
was indebted to members of the Philadelphia Stock Exchange
in the sum of $21,842.11, and to members of the New York
Stock Exchange in the sum of $8522.99, and under the rules
of both associations membership was suspended until settle-
ment with creditors, and, unless settlements were made as pro-
vided, the seats were to be sold and the proceeds divided
among the creditor members. The assignees sent to the asso-
ciations notice of their appointment, in January, 1872, and an
additional notice to the New York Exchange, in May, 1873,
stating that it was their duty to realize the value of the seat,
and asking the president to indicate what form, if any, was
prescribed by the rules for transfer or sale. They also ad-
dressed a communication to the Philadelphia board, and per-
haps to both, in November, 1883.

At some time within two years after the assignment, Yerkes
brought to the assignees a notice of an assessment or charge due
to one of the associations on account of the membership, and
asked them what they were going to do about its payment;
they answered that as the claim had been made upon him,
they thought he was the proper party to pay it, and that any-
thing he paid would be recognized as properly to be refunded
out of anything the assignees might realize for the seats.

On October 3, 1873, the bankrupt was discharged. In
1876 Hyde v. Woods, 94 U. 8. 523, was decided, sustaining
the validity of rules of stock exchanges providing for the
application of the proceeds of sales of memberships to the
debts due by members, which the assignees in these cases had
previously been advised by counsel was the law. As testified
by one of the assignees, they had not the slighest expectation
of paying dividends aggregating over thirty-five per cent, and
did not suppose that they could realize anything from the
Philadelphia seat, because the indebtedness of the bankrupt
to its members was largely in excess of its value, and of any
dividend they expected his estate would pay (which was also
true of the New York seat) ; they supposed Hyde v. Woods
ruled the New York as well as the Philadelphia case, and
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were instructed by counsel that the seats could not be made
available so long as they were encumbered with an indebted-
ness to members of the guilds to which Mr. Yerkes belonged;
and they did not propose to take any steps until they learned,
in the fall of 1883, of Judge McKennan’s decision, announced
the 28th of the preceding March, in /n re Werder, 15 Fed.
Rep. 789.

Yerkes testified to several conversations, in which it was gen-
erally conceded by the assignees that they had no rights in the
memberships, and that he had no idea that they ever expected
to make such claim; while one of the assignees said that
after the decision in //yde v. Woods there was a conversation
between Yerkes and them, in which it was admitted, that, for
the time being, their proceedings were suspended as to fur-
ther action, but that they never withdrew the claim.

From 1871 to 1876 the assignees took no steps to compel a
conveyance or sale of the seats, and assumed no liability or
responsibility for the assessments and charges, nor did they
for eight years thereafter. In the meantime, Yerkes by per-
sonal solicitation persuaded the members of the associations
to withhold for his personal benefit any demand for a sale.
He paid from year to year the periodical assessments, and also
either in money out of his own earnings or in services, the
debts due the menibers, which debts had been reduced by the
dividends paid by the estate. On June 18, 1883, the bank-
rupt was reélected to membership in the Philadelphia Ex-
change, and on December 27, 1883, to membership in the New
York Exchange, having made his settlements some time before.
The value of the seats in both exchanges increased consider-
ably in the lapse of time. In the New York board the value
increased to some $20,000 in 1883, and in the Philadelphia
board to about $6000 in the same year. Subsequently the
New York seats rose in value to between thirty and thirty-
four thousand dollars and the Philadelphia seats to between
five and eight thousand dollars. As has been stated, by the
rules of the exchanges, insolvency of a member or a failure to
fulfil his contracts (bankruptcy being also specifically named
in the Philadelphia rules), in effect worked suspension of mem-
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bership, and there was a provision for the sale of seats after
one year, on failure of the suspended member to settle with
his creditors. In the rules of the New York board there was
a provision for an extension of the time for settlement. Under
both sets of rules a suspended member might be reinstated if
the governing committee reported favorably upon his applica-
tion. On April 28, 1884, the assignees presented a petition
in the bankruptey court for the sale of the memberships, which
was dismissed, and on November 14, 1885, filed two bills in
equity to accomplish the same purpose against the bankrupt
and members of the New York and Philadelphia’ boards.
The bills prayed that it might be decreed that the member-
ships were assets of the bankrupt’s estate and vested in the
complainants as his assignees; that they be sold and complain-
ants’ vendees admitted to membership in place of Yerkes;
that if the court should determine that Yerkes was entitled to
be reimbursed for any moneys paid by him for or on account
of the memberships, such reimbursement should be decreed out
of the proceeds of the sale, or if it should be determined that
Yerkes was entitled to retain the memberships, he be orderéd
to account for the market value of the same and to pay com-
plainants such amounts as they had paid as dividends upon the
debts owed by Yerkes to his fellow-members of the association
at the time of his insolvency and bankruptey.

The cases were brought to issue, evidence taken, and a rnas-
ter’s report made, to which exceptions were filed and hearing
had thereon. The master (Mason) held that, by virtue of the
assignment in bankruptcy, the assignees’ rights in this peculiar
property in these memberships were to settle and arrange the
bankrupt’s affairs to the satisfaction of -his creditors, members
of the associations, and having made satisfactory proof of set-
tlement, to apply for readmission, which could be obtained
Wwith the consent of two-thirds of the governing committee in
New York and of at least fourteen out of eighteen in Phila-
delphia, or, if they failed to effect a settlement in one year,
then to have the memberships sold and the proceeds paid pro
rata to the bankrupt’s creditors in the exchanges; that the
assignees exercised neither of these rights, and the member




OCTOBER TERM, 1891.
Argument for Appellants.

ships to which, ten years after his discharge, the bankrupt was
again admitted constituted in effect after-acquired property;
that there was no assumption of original rights de jure; and
that the lapse of time was fatal to the assignees’ claim, partic-
ularly in view of the section of the bankrupt law as to the
limitation of actions.

The exceptions to the master’s report were overruled, and
the Circuit Court dismissed the bills upon the ground of laches.
From these decrees appeals were prosecuted to this court.

Mr. Wayne McVeagh for appellants.

I. Yerkes, in dealing with his fellow-members of the stock
exchanges, and in procuring his personal reinstatement to the
seats from which he had been suspended, acted in effect as
agent or trustee for the assignees and the body of his cred-
itors, and his acquisition of the seats enured to their benefit.

Section 5046 of the Revised Statutes amounts to a plain
statutory declaration that the title to these seats, subject to
the claims of the members of the boards, vested in the as-
signees. “ Assignees’ duties relate chiefly to unsecured credi-
tors.” Mr. Chief Justice Waite, in McHenry v. La Société
Frangaise & Epargnes, 95 U. 8. 58.  “The leading purpose of
the bankrupt law is to secure an equal distribution of the
bankrupt’s property among his creditors.” Mr. Justice Davis
in Avery v. Hackley, 20 Wall. 407, 413. Speedy distribution
is second in importance to equality of distribution. Mr. Jus-
tice Miller in Baily v. Glover, 21 Wall. 342. “Equal distribu-
tion of the property of the bankrupt pro rate is the main
purpose which the Bankrupt Act seeks to accomplish.” Mr.
Justice Clifford, in Buchanan v. Smith, 16 Wall. 277, 301;
Wager v. Hall, 16 Wall. 584, 601; Merchants Nat. Bank v.
Cook, 95 U. S. 342. “ And fraud upon the equality of right
among creditors of the bankrupt is committed when proof of
debt is made by a secured creditor without mentioning lien.”
Bennett, J., in Starks v. Curd, 88 Kentucky, 164.

That a stock exchange seat is property or estate within the
statute, and that it passes to assignees in bankruptey, has been
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already decided by this court. Hyde v. Woods, 94 U. S. 528.
See also In re Warder, 10 Fed. Rep. 275 5 In re Werder, 15 Fed.
Rep. 7189 ; Powell v. Waldron, 89 N. Y. 828 ; Grocers’ Bank v.
Murphy, 60 How. Pr. 426 ; Clute v. Loveland, 68 California,
954 ; Habenicht v. Lissak, 78 California, 851.

So far as the payment of money was a redemption, the fact
was that the assignees furnished more money to redeem the
New York seat ; the only money paid by Yerkes to New York
Stock Exchange creditors being, as he states, $643.59, while
the assignees paid in dividends to them $2263.29. It is sub-
mitted that the claim is no more meritorious as against the
assignees who had not disclaimed title, than would be the
claim of any third person who might have paid off the debts
due the members of the stock exchanges, and then, had the
rules of the exchanges permitted, procured his admission to
the suspended memberships without a formal sale and pur-
chase of the seats.

Suit by a bankrupt (or even possession by him) is protected
only until intervention and claim by the assignee. Coken v.
Mitchell, 25 Q. B. D. 262 ; Thatcher v. Rockwell, 105 U. S. 467 ;
Hill v. Harding, 131 U. S. App. cc. Indeed, the title of a
stranger voluntarily redeeming such seats would be better
than Yerkes’s, for the former would be free from the objection
fatal to Yerkes’s claims that his trust relation to the estate
forbade him from reaping an advantage at the expense of his
creditors.

The provisions of the Bankrupt Act of 1867 all show the
bankrupt to be charged with the duty of disclosure and deliv-
ery of his property to the assignees. See sections 5110, 5083 ;
and Means v. Dowd, 128 U. 8. 278 ; Peters v. Bain, 133 U. 8.
670.  Sec. 5051 provides “that the debtor shall . . . at
the request of the assignee and at the expense of the estate,
make and execute any instrument, deeds and writings which
may be proper to enable the assignee fo possess himself fully
of all the assets of the bankrupt.” This provision is without
any limitation of time.

A principle applies similar to that which forbids a technical
trustee purchasing at his own sale, or those having confidential
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relations in respect to property from reaping an advantage in
dealing with it. The rule which discountenances such trans-
actions rests on the moral obligation to refrain from placing
one’s self in relations which, ordinarily, excite a conflict
between self interest and integrity. Mickaud v. Girod, 4
How. 503; Van Epps v. Van Epps, 9 Paige, 237; Ringo v.
Binns, 10 Pet. 269; Bennett v. Austin, 81 N. Y. 808; Schren-
keisen v. Miller, 9 Ben. 555 Hoampton v. Rause, 22 Wall. 263.

The action of the bankrupt in seeking to possess himself of
the property in these seats assumed the existence of some
right to them remaining in him after the assignment to the
assignees. But it is very clear that he had no possible claim
upon it or right to deal with it. A bankrupt debtor after
assignment has only a right to the surplus, or rather a hope or
expectation of such right after the debts are paid. Zz parte
Sheffield, 10 Ch. D. 434 ; Bartlett v. Teah, 1 Fed. Rep. 768.

It is insisted, therefore, that with the plain letter of the
statute vesting title in the assignees, with the duty devolving
upon the bankrupt of permitting the assignees to realize for
his creditors everything possible out of the estate assigned to
them, and with no plain and unmistakable refusal by them to
appropriate these specific properties, this bankrupt was not
entitled either at law or in equity to redeem the seats in
question and hold them and their emoluments against the
assignees.

There was absolutely no evidence to warrant the assump-
tion by the master reporting as register that the assignees
took only a ¢ suspended membership;” that is, that the mem-
berships were suspended before the rights of the assignees
attached thereto. The position is unsound because there is
nothing in the nature of a stock exchange seat which justifies
it. The fact that the privileges of the seat are suspended upon
insolvency, does not abolish the property in it. It does not
become annihilated ; it does not go to the exchange or to the
other members. The seat retains its identity, and upon the
continuance of the insolvency is sold under the rules as a
distinct thing, and the purchaser takes that particular property,
and, when elected, exercises the privileges accompanying it.
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The master assumed that its character was given to it by
the incident of an election or reélection or restoration to
membership being necessary in order to give the possessor of
the thing all the privileges attaching to it. Instead of this
being the fact, its character is given to it by its position as
property, and the rules of the organization as to election to
membership are strictly subsidiary. If the master’s position
were correct that the reinstatement to membership must be
made within the times prescribed by the rules, or be lost, there
would be an annihilation of membership on failure of the
owner to claim it. But that this is not the case is shown by
the rule which provides for sale of the seat, and payment out
of the proceeds (1) of the debts of members, and (2) to the
owner.

The right to readmission to the privileges of a stock exchange
seat is very analogous to the right of renewal of a lease. It
is held that this right is an essential part of the property of
an expiring lease, and an assignee for creditors cannot be
deprived of it by the bankrupt, or the bankrupt’s vendee, pro-
curing a new lease in his own name after bankruptcy. Jones
v. Slauson, 33 Fed. Rep. 632. '

Even where there is no covenant to renew, but merely an
expectancy of renewal based upon occupancy of the premises,
and where actual renewal depends upon the favor of the
lessor, the property in the new lease attaches to the old lease
and belongs to the owner of the latter. Phyfe v. Wardell,
5 Paige, 268; 8. C. 28 Am. .Dec. 430; Gibbes v. Jenkins, 3
Sandf. Ch. 1305 Mitchell v. Reed, 84 N. Y. 556.

The master’s conception of a membership obtained by re-
admission as distinct from a suspended membership, is purely
of an academic and metaphysical character. It finds no basis
in the facts proven, or the law governing, as to the nature of
a stock exchange seat. It was evidently suggested by way
of argument to sustain the remaining and principal grounds
upon which the cases were determined.

II. As to the assignees’ abandonment of their title. Tt is
well understood to be the law that assignees in bankruptcy
are not bound to accept property of an onerous or unprofitable
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character. American File Company v. Garrett, 110 U. S
288, 295. The master and the court were too quick to assume,
notwithstanding the evidence, that the present were proper
cases for applying this law, and for holding that the assignees
had, as matter of fact, abandoned this property, and had there-
fore no further claim upon it.

But it is settled law that merely leaving a pledge in the
hands of a pledgee with no offer to redeem, but also with no
demand by the creditor for payment, is not of itself abandon-
ment, and is not even evidence sufficient to justify submitting
the question of abandonment to a jury.. Reynolds v. Cridge,
131 Penn. St. 189.

The acceptance and appropriation of the pledge or property
by the assignees by the continuous payment of dividends upon
the stock exchange debts proved, which were liens against the
seats, and which payments went to the reduction of the
incumbrances upon them, was of itself ample to indicate their
claim of title. Welsh v. Myers, 4 Camp. 368; Zhomas V.
Pemberton, T Taunt. 206.

After twenty years a presumption of abandonment would
arise of course; but until that time elapses no such presump-
tion arises. Union Canal Co. v. Woodside, 11 Penn. St. 176;
Steevens v. Earles, 25 Michigan, 40.

III. As to the assignees being guilty of laches in asserting
their title.

It is not understood to be contended that this claim is
barred by the provision in the Bankrupt Act for a two years’
limitation of suits. Rev. Stat. 5057. Lest, however, this con-
tention should be made, it is proper to dispose of it at this
point.

The act declares that no suit, either at law or in equity,
shall be maintainable in any court between an assignee in
bankruptcy, and a person claiming an adverse interest, touch-
ing any property or rights of property transferable to or
vested in such assignee, unless brought within two years
from the time when the cause of action accrued for or against
such assignee. This provision is a substantial reénactment of
the 8th section of the Bankrupt Act of 1841. It has been
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held, under these acts, that the limitation applies only to suits
growing out of disputes in respect to property and rights of
property of the bankrupt, which came to the hands of the
assignee, and to which adverse claims existed while in the
hands of the bankrupt, and before assignment. /In re Freder-
ick J. Conant, 5 Blatchford, 54 ; Stevens v. Hauser, 39 N. Y.
302; Sedgwick v. Casey, 4 Nat. Bank. Reg. 496.

“The interest adversely claimed, and which the statute pro-
tects, if not sued for within two years, is an interest in a claim-
ant other than the bankrupt.” Clark v. Clark, 17 How. 315,
3213 Phelps v. McDonald, 99 U. S. 298, 306; French v. Mer-
rill, 132 Mass. 525.

But even if Yerkes be deemed, for any purpose, a claimant
to an adverse interest within the statute, that interest did not
begin until his admission to the stock exchange in 1883.
Under the act of 1841 it was held that the limitation does not
run till the taking of adverse possession. Banks v. Ogden,
2 Wall. 57. And the same doctrine has been maintained in
interpreting the act of 1867 and other acts of the kind. Beson
v. Shively, 28 Kansas, 574 ; Gray v. Jones, 14 Fed. Rep. 83.

The assignees filed their petition in the bankruptcy court
for sale of these interests early in 1884. Their petition being
dismissed, they continued the claim by bill filed in the Circuit
Court, November 19; 1885. The present suits, for purposes
of the limitation of the statute, are to be deemed a continuance
of the proceedings begun in the bankruptcy court. Marshall
v. Knowx, 16 Wall. 551 ; Adams v. Collier, 122 U. S. 382, 389.

There is, therefore, no bar. And even if advantage cannot
be taken of the time of beginning the proceedings in the bank-
ruptey court, the bill filed in the New York Stock Exchange
case was quite within the two years.

IV. The appellants are at least entitled to be subrogated
to the rights of the stock exchange creditors as against those
seats to the extent of the dividends received by these secured
creditors from the bankrupt’s estate.

The right of subrogation is not doubtful. “A lien creditor
proving his claim as unsecured does not extinguish his lien,
but waives it for the assignec’s benefit as subrogatee.”>  Starks
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v. Curd, 88 Kentucky, 164; Cook v. Farrington, 104 Mass.
212, 213 5 Hiscock v. Jaycox, 12 Nat. Bank. Reg. 507, 512.

V. The bankrupt is not entitled to be reimbursed the
moneys paid by him to his creditors of the stock exchange.

The dues and assessments actually paid by Yerkes, it is con-
ceded, should be returned to him, for they were paid under an
understanding with the assignee that he should be reimbursed
for such outlays. DBut further than this he has no claim upon
the assignees.

Mr. Frank P. Prichard for appellees. Mr. John G. John-
son was on the brief for Yerkes, appellee, and Mr. J. Rod-
man Paul and Mr. George W. Biddle were on it for the
Philadelphia Stock Exchange and the New York Stock Ex-
change, appellees.

Mg. Crrer Justice FuLLer, after stating the case, delivered
the opinion of the court.

In Hyde v. Woods, 94 U. 8. 523, it was ruled that the owner-
ship of a seat in a stock and exchange board is property, not
absolute and unqualified, but limited and restricted by the
rules of the association ; that such rules in imposing the con-
dition upon the disposition of memberships that the proceeds
should be first applied to the benefit of creditor members are
not open to objection on the ground of public policy, or because
in violation of the bankrupt act; and that in the case of the
bankruptey of a member his right to a seat would pass to his
assignees, and the balance of the proceeds upon sale could be
recovered for the benefit of the estate. While the property is
peculiar and in its nature a personal privilege, yet such value
as it may possess, notwithstanding the restrictions to which it
is subJect is susceptible of being reahzed by creditors. Ager
v. Murray, 105 U. S, 126 ; Stephens v. Cady, 14 How. 528
Powell v. Waldron, 89 N. Y. 328; Belton v. Hatch, 109 N. Y.
593; Habenicht v. ILissak, 78 California, 351; Weaver V.
Fisher, 110 Tllinois, 146.

Under the rules of the exchanges in question, suspension of
membership followed upon insolvency, and if the debts due
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members were not settled, the seats were to be sold, and the
proceeds, after the charges due the associations were deducted,
were to be distributed pro rata among those creditors. Rein-
statement in or readmission to membership was provided for
upon a settlement in full by the suspended member, and the
action of the governing board in his favor. By the assign-
ment in bankruptey, all the bankrupt’s rights of action for
property or estate and of redemption, together with his right
and authority to sell, manage, dispose of and sue for the same,
as they existed at the time the petition was filed, passed to
the assignees. Rev. Stat. § 5046. They might, therefore, as
the master pointed out, have settled and arranged the bank-
rupt’s affairs with the creditor members, and applied for
readmission and a transfer in such manner, with the assent of
the exchanges, as would have enabled them to avail themselves
of the seats. They could have properly required the bank-
rupt to assist them in taking the necessary steps as between
him and them and the associations, and in case of necessity
might have resorted to the courts.

They were not bound, however, to accept property of an
onerous and unprofitable nature, which would burden instead
of henefiting the estate, and they could elect whether they
would accept or not, after due consideration and within a
reasonable time, while, if their judgment was unwisely exer-
cised, the bankruptey court was open to the creditors to com-
pel a different conclusion. @lenny v. Langdon, 98 U. S. 20;
American File Co. v. Garrett, 110 U. S. 288.

At the time of the filing of the petition in bankruptcy,
November 10, 1871, and of the bankrupt’s discharge, October
3, 1873, these suspended memberships were confessedly of no
value to the estate and were so appraised, because no possible
dividend could be paid equal to the excess of the debts due
members over the then value of the memberships.

It may be assumed that the assignees regarded the expendi-
ture of money in the payment of annual dues and charges,
and in settlement with creditor members, as not justifiable
under the circumstances. At all events, for twelve years after
their appointment, and ten years after the bankrupt’s discharge,
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they took no steps to obtain possession, and asked no assistance
in that regard from either the bankrupt or the courts; made
no payments to the associations and attempted no settlements
with the creditor members ; cousidered the realization of any-
thing as substantially impracticable in view of the situation
and of judicial decision ; and contented themselves with the
hope that masterly inactivity might enable them to assert a
claim if by the efforts of the bankrupt the load of debt which
weighed down the right to the seats was lifted, and in the
progress of years the value of such seats happened to increase
instead of diminish.

Nor did they seek a sale, nor to compel the creditor mem-
bers to realize upon or agree to a valuation of the seats and
prove only for the balance of their claims, under Rev. Stat.
§ 5075, if applicable, or otherwise to.gain the benefit of such
reduction as might thus be obtained, but, on the contrary,
allowed these creditors to prove their debts in full, and paid
dividends thereon, without objection.

Except that they notified the exchanges of their appoint-
ment, they did nothing in the way of taking possession or of
the preservation of the property, and for several years prior
to the reinstatement they communicated neither with the
bankrupt nor the exchanges in regard to the matter. Their
conduct can be viewed in no other light than that of an elec-
tion not to accept these rights as property of the estate.

The policy of the bankrupt law was, after taking from the
bankrupt all his property not exempt by law, to discharge
him from his debts and liabilities and enable him to take a
fresh start. Henceforward his earnings were his own, and
after his adjudication and the surrendering of his property to
be administered, he was as much at liberty to purchase any of
the property so surrendered as any other person. Zraer V.
Clews, 115 U. S. 528.

In order to reacquire his seats Yerkes paid the annual dues
to the exchanges and the assessments for their gratuity or
trust funds, a scheme of life insurance for the benefit of mem-
bers, which added to the value of the memberships when pay-
ments were-kept up, and which funds were established after
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the bankruptey. He induced his creditor fellow-members, out
of personal consideration for him, and for his personal benefit,
to withhold a demand for a sale under the rules, and finally
paid them all in full. Those payments were made, in cash or
personal services, out of his earnings subsequent to his bank-
ruptey, and, as appears from his sworn answer, as well as his
testimony, under the belief that the assignees never expected
to set up any claim to the seats.

The assignees admit in substance that they knew that
Yerkes wished to retain his seats; that he was of opinion that
they could do nothing with them ; that he was preventing by
his own exertions any sale by the board creditors; and that
he was paying off their claims.

Thus, by the devotion of his own time and earnings, this
worthless and abandoned property became valuable, and the
assignees acquiesced in the transmutation, as it was accom-
plished, without action and without objection.

It is to be observed that Yerkes was in no sense the agent
or trustee for the assignees or for the creditors, in thus expend-
ing his money and labor for the preservation of the seats.
Whatever information he could impart, or assistance he could
render, in facilitating the action of the assignees in the line of
their duties, was to be expected of him, and up to the time of
his discharge he could have been compelled by summary order
to assist in perfecting possession in the assignees of property
which had passed-to them, and which they had accepted; but
he was not bound to contribute his own time and money to
the removal of burdens which they declined to assume, and
whose existence put the rights to readmission out of the
category of available assets, and justified the election of the
assignees not, to accept them.

We hold that the assignees, after sedulously avoiding for
years any responsibility in the premises, the assumption of
any relations to the exchanges, the taking of any steps to free
the rights from encumbrance, or to realize upon them as en-
cumbered, and allowing the bankrupt, by the use of after
acquisitions, to create a value not theretofore possessed, cannot
be allowed to come into a court of equity, and, in spite of
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laches and acquiescence of the most pronounced character,
invoke its aid to wrest from him the fruit of his independent
and lawful exertions, and reap where they had not sown.
Under such circumstances they do not come with clean hands.

Clearly the sale of the present memberships to a nominee
of the assignees, and the admission of such nominee upon the
ouster of Yerkes cannot now be coerced, and if Yerkes’s title
is not open to attack he cannot be decreed to account for the
market value thereof to the extent, in whole or in part, of the
dividends which the creditor members received. In order to
obtain the seats their claims had to be settled in full, and such
settlement was not waived by their being proved in the bank-
ruptey proceedings, without objection then or for thirteen
years thereafter. The .dividends were not paid in order to
protect the rights of the assignees or to save the memberships,
and while, by reason of the extinguishment of the debts pro
tanto, Yerkes may be said to have paid less than he otherwise
would, yet he paid much more than the value of the seats at
the time of the bankruptey, in addition to the amount of the
dividends. The parties well understood that the dividends
could not at best reach more than a certain percentage, and
that the debts due the members of the association, after that
percentage was deducted, far exceeded the value of the seats.
The assignees deemed it unwise and impracticable to attempt
to speculate upon a future rise in that value, and, declining to
settle with the creditor members, to pay the periodical charges,
and to enter into relations with the exchanges and those
creditors, proceeded to close up the estate, without regard
to these remote expectancies, apparently with commendable
promptitude. As we have said, they cannot now be permitted
to avail themselves of the results of what Yerkes did and they
did not do, nor can they lay hold of his property to work out
a return of what the estate paid to these particular creditors
in common with the others. Decrees ajffirmed.

Mgz. Justice Brewer, with whom concurred Mg. Justick
HarLAN, dissenting.

Mg. Justice HarLAN and myself dissent from the foregoing
opinion and judgment.
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By the assignment in 1871 the memberships in the two
exchanges were transferred to the assignees. They were then
worth $6000. By the rules of the exchanges, debts to mem-
bers were a prior lien. Those debts then amounted to $30,-
365.10. In other words, the assignees took title to property
worth $6000, subject to a lien of $30,365.10. If then sold, the
debts of the bankrupt would have been reduced by the amount
of $6000. By making the sale the assignees would have as-
sumed no special obligation for the balance of the debts having
a lien upon these memberships. They should have sold at
once, or waited to see if there was a rise in value. They chose
the latter. They never, in terms, relinquished their claim
upon the property. The ad interim payments made by the
bankrupt only kept alive certain insurance, which on his death
would have enured to the heirs, and not gone to the assignees.
Such payments, therefore, were wholly for his benefit, and not
for the assigned estate, or for the creditors.

The assignees have paid dividends aggregating 28 per cent,
or to the creditors holding such liens $8502.22. The bank-
rupt, the assignor, availing himself of this payment by services
and money, pays off the balance of these lien claims and
appropriates to himself the seats in the exchanges, now worth
$35,000 to $42,000. The result is that the delay of the as-
signees, wise as it would seem from the increased value of the
property, is adjudged an abandonment. Property then worth
$6000 is not appropriated to the reduction of the debts against
the estate; on the contrary, the bankrupt gets the benefit of
$8500 paid out of the estate assigned for the benefit of cred-
itors, uses that payment to reduce the claims against this prop-
erty, and, paying off the balance, repossesses himself of the
property, now worth over $35,000.

We see neither equity nor law in this conclusion, and there-
fore dissent.

Me. Justicr Braprey and Mr. Justier Gray did not hear
the argument, and took no part in the decision of these cases.
VOL. CXLII—2
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NEW ORLEANS AND NORTHEASTERN RAILROAD
COMPANY ». JOPES.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF MISSISSIPPI.

No. 104. Argued November 24, 1891. — Decided December 7, 1891.

When a bill of exceptions is signed during the term, and purports to con-
tain a recital of what transpired during the trial, it will be presumed
that all things therein stated took place at the trial, unless from its lan-
guage the contrary is disclosed.

The law of self-defence justifies an act done in honest and reasonable belicf
of immediate danger; and, if an injury be thereby inflicted upon the per-
son from whom the danger was apprehended, no liability, ¢ivil or crimi-
nal, follows.

If an act of an employé be lawful and one which he is justified in doing,
and which casts no personal responsibility upon him, no responsibility
attaches to the employer therefor.

A railroad compgny is not responsible for an injury done to a passenger in
one of its trains by the conductor of the train, if the act is done in self-
defence against the passenger and under a reasonable belief of immedi-
ate danger.

New Jersey Steamboat Co. v. Brockett, 121 U. S. 637, distinguished.

Tue court stated the case as follows:

On July 24, 1886, the defendant in error, plaintiff below,
was a passenger on the train of the plaintiff in error. While
such passenger, and at Nicholson station in Hancock County,
Mississippi, he was shot by Carlin, the conductor, and seriously
injured. For such injury, he brought his action in damages
in the Circuit Court of that county. The case was regularly
removed to the United States Circuit Court for the Southern
District of Mississippi; and a trial resulted in a verdict and
judgment on May 15, 1888, in his favor, for the sum of $9500,
to reverse which judgment the defendant sued out this writ of
error. Of the fact of the shooting by the conductor, and the
consequent injuries, there was no dispute. The testimony in
the case was conflicting as to some matters, and there was
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Counsel for Plaintiff in Error.

testimony tending to show that the plaintiff approached the
conductor with an open knife in his hand, and in a threaten-
ing manner, and that the conductor, fearing danger, shot and
wounded the plaintiff in order to protect himself. The bill of
exceptions recited that in its general charge ‘the court in-
structed the jury that if the evidence showed that the plain-
tiff was a passenger on the train, and that he was shot and
wounded by the conductor whilst he was such passenger and
whilst prosecuting his journey, and such shooting was not a
necessary self-defence, ‘the plaintiff was entitled to recover
compensatory damages; but if the jury believe the plaintiff,
when shot, was advancing on the conductor or making hostile
demonstrations towards him with a knife in such a manner as
to put the conductor in imminent danger of his life or of great
bodily harm, and that the conductor shot plaintiff to protect
himself, the plaintiff was not entitled to recover; but if it
appeared that the conductor shot the plaintiff, whilst such
passenger and prosecuting his journey, wantonly and without
any provocation at the time, then the jury might award ex-
emplary damages.” And further, that, “responding to the
request of defendant that .the court should instruct the jury
that if they believed from the evidence that when Carlin shot
the plaintiff, he, Carlin, had reasonable cause to believe, from
Jopes’s manner and attitude, that he, Jopes, was about to
assault Carlin with the knife, and that it was necessary to
shoot him to prevent great bodily harm from Jopes, then that
the jury should find for defendant, whether Jopes was intend-
ing to do Carlin great bodily harm or not, the court declined
to instruct, but instructed that, in that state of the case, if Car-
lin shot under the mistaken belief, from Jopes’s actions, that
he was in danger of great bodily harm then about to be done
him by Jopes, when in fact J opes was not designing or inten-
tionally acting so as to indicate such design, the plaintiff
should be entitled to compensatory damages and not punitive
damages.” To this last instruction an exception was taken,
and this presented the substantial question for consideration.

Mr. Edward Colston (with whom was Mr. John W. Fewell
on the brief) for plaintiff in error.
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Mr. Calderon Carlisle for defendant in error. (Mr. Marcel-
lus Green and Mr. S. S. Calhoon filed a brief for same.)

It is nowhere shown that the exceptions, or any of them,
were taken at the t¢rial, which is a fatal defect. Walton v.
United States, 9 Wheat. 651; French v. Edwards, 138 Wall,
506 ; Brown v. Clarke, 4 How. 4; Sheppard v. Wilson, 6 How.
2605 Phelps v. Mayer, 15 How. 160. Nor is it anywhere
shown that any exception was taken w/hile the jury were at the
bar. United States v. Breitling, 20 How. 252; Barton v. For-
syth, 20 ow. 532; Phelps v. Mayer, 15 How. 160.

The grounds of the objection are not given in any instance.
Coddington v. Richardson, 10 Wall. 516. If the exception to
the instructions of the court be regarded as taken to @/l the
propositions set forth in the instructions, the exception must
be overruled if any one of the propositions be sound. Jo/n-
ston v. Jones, 1 Black, 209; Logers v. The Marshal, 1 Wall.
644 ; Harvey v. Tyler, 2 Wall. 328.

The: verdict was clearly right on the evidence, and there is
no probability of any difference in another trial with this evi-
dence in; and it is highly improbabje that it had the effect to
produce or modify the verdict. Its effect in producing the
verdict, or making it larger, is imaginary. MecZLanahan v.
Unaversal Ins. Co., 1 Pet. 170. It was competent in any point
of view, as a legal proposition, both as part of the res gestw of
the shooting, and because it was the verbal act of the agent
of the company, as its conductor, made to a passenger, and
while the contract of transportation still existed between the
passenger and the railroad company, and while the railroad
conductor was still in the discharge of his functions, as such
conductor, and agent of the company, towards that passenger.
New Jersey Steamboat Co. v. Brockett, 121 U. 8. 631.

But the principles applicable to the trial of Carlin upon
indictment for the assault and those governing the case at bar
differ widely.

The cause of action was breach of the contract to carry
safely. The defence sought excuse for the non-performance,
in that plaintiff had abandoned the contract and made an
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assault upon the servant of defendant to whose care he was
committed, and that, therefore, defendant could not perform
by reason of plaintiff’s own act. Under this the facts must
exist to excuse the breach. Not that the servant had reason-
able cause to believe they existed, but that they existed in
fact. Under the criminal law if there is a reasonable doubt
it suffices to excuse, but the non-performance of contracts can-
not be excused upon beliefs. The reasonable ground for
belief has no existence, even in estoppel in pais.

The doctrine contended for that the court will institute a
comparative blame inquiry, and, if the corporation or master
was less to blame than the passenger, though the servant may
be more to blame than the passenger, the master will be
excused, is as surprising as it is untenable. Under it a corpora-
tion, being incorporeal, could never be liable, for it can only
work through servants. Qui jfacit per aliwm facit per se
would exist no longer in jurisprudence if this was the law.

The conductor was the company, Chicago, Milwaukee de.
Railway v. Ross, 112 U. 8. 377, 390, and during the journey
for which Jopes had taken passage he was charged with the
duty of carrying him safelgf and protecting him. Any declara-
tions made by the conductor during the journey were compe-
tent, just as those of any personal master would have been.

If the rights are to be measured by the criminal law appli-
cable, the declarations of Carlin were competent. Kendrick
v. The State, 55 Mississippi, 436.

MR. Justice BreEwEr, after stating the case, delivered the
opinion of the court.

A preliminary question is raised by counsel for the defend-
ant in error. Tt is insisted that the bill of exceptions does not
§how that this exception was taken at the trial, and while the
Jury was at the bar, and therefore not in time. In support of
this contention several authorities are cited. While it is
doubtless true that if the exception was not taken until after
ﬂle trial it would be too late, and to that effect are the author-
lties, yet we do not think the record shows that such was the
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fact in this case. The trial commenced on the 14th, and was
concluded on the 15th, and the bill of exceptions was sealed
and signed on the 16th of May. The motion for a new trial
was not overruled until the 26th. The bill 6f exceptions re-
cites in the ordinary form the coming on of the case to trial,
the empanelling of a jury, the testimony offered and the in-
structions given and refused. In respect to one matter of tes-
timony, the bill of exceptions recites: “ Whereupon the court
refused to allow the testimony, to which ruling the defendant
excepted.” So, following the recital in respect to the last
matter of instructions, is the statement “to which defendant
excepted.” It is true the words used are not “then and there
excepted,” neither is it said that the court “then and there
instructed ;” but as the bill purports to be a recital of what
took place on the trial, it is to be assumed that the instruc-
tions were given, and the exceptions taken, during and as a
part of the trial. The statement as to the exception follows
that as to the instructions, and the only fair and reasonable
intendment from the language is that as the one was given, so
the other was taken, at the trial. The same form of recital
was pursued in the case of United States v. Breitling, 20 How.
252, and held sufficient. In the case of Barton v. Forsyth, 20
How. 532, it appeared that after the verdict and judgment
the defendant filed a motion, supported by affidavit, which
was overruled. Following the recital of this fact, the record
added, “to all which decisions, rulings and instructions defend-
ant then and there excepted ;” and it was held that such re-
cital showed that the exceptions were taken at the time of the
overruling of the motion. In the case of Phelps v. Mayer, 15
How. 160, the verdict was rendered on the 18th of December,
and the next day the plaintiff came into court and filed his
exceptions, and there was nothing to show that any exception
was reserved pending the trial. In Brown v. Clarke, 4 How.
4, it was a matter of doubt whether the exceptions were taken
to the instructions or to the refusal to grant a new trial. Of
course, in the latter case they would not have been available.
In the case of Walton v. United States, 9 Wheat. 651, it appeared
that the exception was not taken until after the judgment.
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The reasoning of all these cases makes in favor of the suffi-
ciency of this bill of exceptions, and it may be laid down as a
general proposition, that where a bill of exceptions is signed
during the term, purporting to contain a recital of what
transpired during the trial, it will be assumed that all things
therein stated took place at the trial, unless from its language
the contrary is disclosed. We hold, therefore, that the record
shows that the exception to this instruction was duly taken,
and pass to a consideration of the principal question, and that
is, whether such instruction contains a correct statement of
the law applicable.

Its import is, that if the conductor shot when there was in
fact no actual danger, although, from the manner, attitude
and conduct of the plaintiff, the former had reasonable cause
to believe, and did believe, that an assault upon him with a
deadly weapon was intended, and only fired to protect himsglf
from such apprehended assault, the company was liable for
compensatory damages. In this view of the law we think the
learned court erred. It will be scarcely doubted that if the
conductor was prosecuted criminally, it would be a sufficient
defence that he honestly believed he was in imminent danger,
and had reasonable ground for such belief. In other words,
the law of self-defence justifies an act done in honest and rea-
sonable belief of immediate danger. The familiar illustration
Is, that if one approaches another, pointing a pistol and indi-
cating an intention to shoot, the latter is justified by the rule
of self-defence in shooting, even to death; and that such justi-
fication is not avoided by proof that the party killed was only
intending a joke, and that the pistol in his hand was unloaded.
Such a defence does not rest on the actual, but on the appar-
ent facts and the honesty of belief in danger. By the Revised
Code of Mississippi (1880) section 2878, (and this section is
common to the homicide statutes of several States,) homicide
is justifiable when committed in the lawful defence of the per-
son when there shall be reasonable ground to apprehend a
design to do some great personal injury, and imminent danger
of such design being accomplished. In 1 Wharton’s Criminal
Law, 9th ed. section 488, the author says: “It is conceded on
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all sides that it is enough if the danger which the defendant
seeks to avert is apparently imminent, irremediable and actual.”
Bang v. The State, 60 Mississippi, 571 ; Shorter v. The People,
2 N. Y. (2 Comstock) 1933 Logue v. Commonwealth, 38 Penn.
St. 265.  And the same rule of immunity extends to civil as to
criminal cases. If the injury was done by the defendant in
justifiable self-defence, he can neither be punished criminally
nor held responsible for damages in a civil action. Because
the act was lawful, he is wholly relieved from responsibility
for its consequences. 38 Bl. Com. 121. The case of Morris v.
Platt, 32 Connecticut, 75, fully illustrates the extent to which
immunity goes. In that case it appeared that the defendant
when assaulted had fired in self-defence, and, missing the as-
sailant, had wounded an innocent bystander, and the court
held that the party thus assailed was free from both ecivil and
criminal liability. The act which he had done was lawful and
without negligence, and no one, not even a third party, not an
assailant, but an innocent bystander, could make him answer
in damages for the injury occasioned thereby.

It would seem on general principles that if the party who
actually causes the injury is free from all civil and criminal
liability therefor, his employer must also be entitled to a like
immunity. That such is the ordinary rule is not denied; but
it is earnestly insisted by counsel that where the employer is
a common carrier, and the party injured a passenger, there is
an exception, and the proposition is laid down that the con-
tract of carriage is broken, and damages for such breach are
recoverable, whenever the passenger is assaulted and injured
by an employé without actual necessity therefor. It is urged
that the carrier not only agrees to use all reasonable means to
prevent the passenger from suffering violence at the hands of
third parties, but also engages absolutely that his own employés
shall commit no assault upon him. We quote from the brief
the contention :

“The cause of action was breach of the contract to carry
safely. The defence sought excuse for the non-performance,
in that plaintiff had abandoned the contract and  made an
assault upon the servant of defendant to whose care he was
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committed, and that, therefore, defendant could not perform
by reason of plaintiff’s own act. Under this the facts must
exist to excuse the breach. Not that the servant had reasonable
cause to believe they existed, but that they existed in fact.
Under the criminallaw if there is a reasonable doubt it suffices
to excuse, but the non-performance of contracts cannot be
excused upon beliefs.”

Special reference is made to the case of Steamboat Co. v.
Brockett, 121 U. S. 687, in which this court held that “a
common carrier undertakes absolutely to protect its passengers
against the misconduct or negligence of its own servants,
employed in executing the contract of transportation, and
acting within the general scope of their employment;” a
proposition which was fortified in the opinion by reference to
several authorities. But it will be noticed that that which,
according to this decision, the carrier engages absolutely against
is the misconduct or negligence of his employé. If this shoot-
ing was lawfully done, and in the just exercise of the right of
self-defence, there was neither misconduct nor negligence. It
Is not every assault by an employé that gives to the passenger
a right of action against the carrier. Suppose a passenger is
guilty of grossly indecent language and conduct in the presence
of lady passengers, and the conductor forcibly removes him
from their presence, there is no misconduct in such removal;
and, if only necessary force is used, nothing which gives to
the party any cause of action against the carrier. In such a
case, the passenger, by his own misconduct, has broken the
contract of carriage, and he has no cause of action for injuries
which result to him in consequence thereof. He has volun-
tarily put himself in a position which casts upon the employé
both the right and duty of using force. There are many
authorities which in terms declare this obligation on the part
of the carrier, and justify the use of force by the employé,
glthough such force, reasonably exercised, may have resulted
In injury. But if an employé may use force to protect other
bassengers, so he may to protect himself. He has not for-
feited his right of self-defence by assuming service with a com-
mon carrier; nor does the common carrier engage aught
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against the exercise of that right by his employé. There is
no misconduct when a conductor uses force and does injury in
simply self-defence; and the rules which determine what is
self-deferice are of universal application, and are not affected
by the character of the employment in which the party is
engaged. Indeed, while the courts hold that the liability of
a common carrier to his passengers for the assaults of his em-
ployésis of a most stringent character, far greater than that of
ordinary employers for the actions of their employés, yet they
all limit the liability to cases in which the assault and injury
are wrongful. Upon this general matter, in 2 Wood’s Rail-
way Law, 1199, the author thus states the rule: ¢ In reference
to the application of this rule, so far as railroad companies
and carriers of passengers are concerned, it may be said that
they are not only bound to protect their passengers against
injury and unlawful assault by third persons riding upon the
same conveyance, so far as due care can secure that result, but
they are bound absolutely to see to it that no unlawful assault
or injury is inflicted upon them by their own servants. In the
one case their liability depends upon the question of negli-
gence, whether they improperly admitted the passenger inflict-
ing the injury upon the train, while in the other the simple
question is whether the act was unlawful.” And in Taylor
on Private Corporations, sec. 347, 2d ed., it is said: ¢ While
a carrier does not insure his passengers against every conceiv-
able danger, he is held absolutely to agree that his own ser-
vants engaged in transporting the passenger shall commit no
wrongful act against him. . . . TRecent cases state this
liability in the broadest and strongest language; and, without
going beyond the actual decisions, it may be said that the car-
rier is liable for every conceivable wrongful act done to a pas-
senger by its train hands and other employés while they are
engaged in transporting him, no matter how wilful and mali-
cious the act may be, or how plainly it may be apparent from
its nature that it could not have been done in furtherance of
the carrier’s business.” See also Peavy v. Qeorgia Railroad &
Banking Co., 81 Georgia, 485 ; Harrison v. Fink, 42 Fed. Rep.
781T.
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In most of the cases in which an injury done by an employé
has been the cause of the litigation, the defence has been, not
that the act of the employé was lawful, but that it was a wan-
ton and wilful act on his part, outside the scope of his employ-
ment, and therefore something for which his employer was not
responsible. And if the act was of that character, the general
rule is that the employé alone, and not the employer, is respon-
sible. But, owing to the peculiar circumstances which surround
the carrying of passengers, as stated, a more stringent rule of
liability has been cast upon the employer; and he has been
held liable although the assault was wanton and wilful, and
outside the scope of the employment. Noticeable instances of
this kind are the cases of Craker v. Chicago & Northwestern
Lailway, 36 Wisconsin, 657, in which, when a conductor had
forcibly kissed a lady passenger, the company was held respon-
sible for the unlawful assault ; and Goddard v. Grand Trunk
LRailway, 57 Maine, 202, in which, when a brakeman had com-
mitted a gross and offensive assault upon an invalid passenger,
the company was held liable in damages.

But here the defence is that the act of the conductor was
lawful. If the immediate actor is free from responsibility
because his act was lawful, can his employer, one taking no
direct part in the transaction, be held responsible? Suppose
we eliminate the employé, and assume a case in which the
carrier has no servants, and himself does the work of carriage ;
should he assault and wound a passenger in the manner sug-
gested by the instruction, it is undeniable that if sued as an
individual he would be held free from responsibility, and the
act adjudged lawful. Can it be that if sued as a carrier for
the same act a different rule obtains, and he be held liable?
Has he broken his contract of carriage by an act which is law-
ful in itself, and which as an individual he was justified in
doing? The question carries its own answer; and it may be
generally affirmed that if an act of an employé be lawful, and
one which he is justified in doing, and which casts no personal

responsibility upon him, no responsibility attaches to the
employer therefor.
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For the error of the court in respect to this instruction the
judgment must be

Reversed, and the case remanded for a new trial, and it is so
ordered.

PEARCE ». RICE.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF ILLINOIS.

No. 51. Argued ‘October 26, 27, 1891, — Decided December 7, 1891.

F. owed H. & Co. on account about $22,000. He settled this in part by a
cash payment, and in part by a transfer of promissory notes payable to
himself, the payment of two of which, for $5000 each, was guaranteed
by him in writing. H. & Co. transferred these notes to a bank as collat-
eral to their own note for about $13,000. They then became insolvent,
and assigned all their estate to P. as assignee for distribution among
their creditors. The bank sued F.on his guaranty. He set up in de-
fence that his indebtedness to H. & Co. grew out of dealings in options
in grain and other commodities, to be settled on the basis of ¢ differ-
ences,” and that it was invalidated by the statutes of Illinois, where the
transactions took place. The court held that he could not maintain this
statutory defence as against a bona fide holder of the guaranteed notes,
and gave judgment against him. Execution on this judgment being re-
turned unsatisfied, a bill was filed on behalf of the bank to obtain a discov-
ery of his property and the appointment of a receiver, to which ¥., and
the maker of the notes, and R., with others, were made defendants. P.,
the assignee of H. & Co., was, on his own application, subsequently made
a defendant. An injunction issued, restraining each of the defendants
from disposing of any notes in his possession due to F. Subsequently
to these proceedings F. assigned to R. the two notes which H. & Co. had
transferred to the bank. P., as assignee of H. & Co., filed a cross-bill in
the equity suit, showing that the judgment in favor of the bank was in
excess of the baldnce due the bank by H. & Co. R. filed an answer and a
cross-bill in that suit, setting up his claim to the said notes, and main-
taining that the judgment in favor of the bank was invalid, as being in
conflict with the statutes of Illinois. Held,

(1) That the liability of F. upon the guaranty was, as between the bank
and him, fixed by the judgment in the action at law;

(2) That all the bank could equitably claim in this suit was the amount
actually due it from H. & Co., which was considerably less than
the amount of the face of the notes;
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(3) That the transfer and guaranty of the notes to H. & Co. were void
under the 1llinois statutes, and passed no title to them or their
assignee;

(4) That R. was the equitable owner of the notes, and was entitled to
receive them on payment to the bank of the amount of the in-
debtedness of H. & Co. to it;

(5) That the assignment to R., having been made in good faith and for
a valuable consideration, he was a person interested in the object
to be attained by the proceedings within the intent of the statute.

When, by filing a replication to a plea in equity issue is taken upon the
plea, the facts, if proven, will avail the defendant only so far as in law
and equity they ought to avail him.

Hughes v. Blake, 6 Wheat. 453, explained and distinguished from this case.

Tue case was stated by the court as follows:

This case involves the conflicting claims of the appellant
and the appellee to the balance due upon a judgment in favor
of Huntington W. Jackson, receiver of the Third National
Bank of Chicago, and to two promissory notes in his or its
hands,

The history of that judgment, and the circumstances under
which the bank got possession of the notes are as follows:

Hooker & Co., June 29, 1876, rendered to Ira Foote an ac-
count for $22,165.72, which the latter settled in part by deliv-
ering to that firm four notes, of $5000 each, executed to him
by the trustees of the estate of Ira Couch deceased. The bal-
ance, $2165.72, was paid at the time in cash through James
H. Rice. Upon each of two of the Couch notes due respec-
tively on the first days of July and October, 1877 — the ones
here in dispute — was the following endorsement: “I hereby
guarantee the payment of the within note for value received
at maturity. Ira Foote, by J. H. Rice, attorney in fact.”

On the 30th of December, 1876, Hooker & Co. made their
note to the Third National Bank of Chicago for $13,912.97,
payable ninety days after date, with interest at the rate of ten
per cent per annum, and, as collateral security for its payment,
deposited several promissory notes with the bank, including
the above two notes guaranteed by Foote.

For the purpose of making a distribution of their estate
among creditors, that firm executed, February 28, 1877, an
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assignment to J. Irving Pearce of all their property of every
kind. .

The bank, by its receiver, brought suit against Foote, April
26, 1878, in the court below, upon the above guaranty of the
two Couch notes. He pleaded that he did not promise in
manner and form as alleged; also, that the promises alleged
had no other consideration than the buying and selling by
Hooker & Co. for him upon the Chicago Board of Trade
deals and options in grain, wheat, lard, pork and other com-
modities, wherein neither party had or was to deliver or re-
ceive any articles so bought or sold, and which transactions
were to be settled entirely upon the basis of “differences.”
He pleaded, in addition, a set-off for money lent and advanced,
money paid, laid out and expended, etc. The issues were
found for the bank, and judgment was rendered against him
for the sum of $14,635.55. In that case, the court said that
while Foote may have contemplated dealing wholly in ¢ differ-
ences ’ to such an extent as would make the transactions,
under the decisions of the courts of Illinois, wager or gambling
contracts at common law, he did not, according to the evi-
dence, intend that his brokers should make for him such con-
tracts — options to buy or sell at a future time property that
was not to be delivered — as were expressly made illegal by
the Illinois statutes. It was said among other things: “ The
defendant having delivered these notes with his guaranty upon
them to Hooker & Co. in settlement of their demand against
him, even though their demand was tainted as a gambling
claim at common law, he cannot be allowed to set up the ille-
gality of the dealings between himself and Hooker & Co. as a
defence to these guarantees in the hands of a bona fide holder.
He has put this paper, with his guaranty affixed to it, afloat
upon the market. Unless a clear case of violation of the stat-
ute is made out, and the burden of making such a case is upon
the defendant, this guaranty in the hands of a bona fide holder
for value is valid, and not tainted by any of the defences be-
tween the original parties.” Jackson v. Foote, 11 Bissell, 223;
S. C. 12 Fed. Rep. 37, 41.

Execution against Foote having been returned no property
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found, the bank, to obtain satisfaction of its judgment, brought
the present suit, September 21, 1882, to obtain a discovery of
his property and effects, and the appointment of a receiver.
To this suit Foote, Rice, the trustees of Couch’s estate, and
others were made defendants. An injunction was issued
restraining the defendants from selling, assigning, negotiating,
receiving, collecting, or in any manner disposing of, any debts,
bonds or notes due Foote, whether in his possession, or held
by other persons in trust for his use or benefit. A receiver
having been appointed, Foote was directed, by an order of
court, to execute and deliver a general assignment of all his
property and effects. This was done by him November 1,
1882. Pearce was made a defendant, on his own petition,
and with leave of the court filed a cross-bill showing, among
other things, that the judgment of the bank against Foote
was largely in excess of the balance really due it from Hooker
and Co., and claiming that he, as assignee of that firm, was
entitled not orfly to the above two notes but to such balance
as might be realized on that judgment after paying the
amount due from his assignors to the bank.

Rice filed an answer and cross-bill asserting his ownership
of the two Couch notes by assignment from Foote. That
assignment was made February 16, 1885, and is in these
words: “For value received I hereby sell, assign, transfer
and set over unto James H. Rice, of Chicago, Illinois, all my
right, title, interest, claim and demand in and under two (2)
certain notes executed by the trustees of Ira Couch’s estate to
my order, each of said notes being for the sum of five thou-
sand dollars ($5000.00), and are dated the first day of July,
1876, and are now in the hands of Huntington W. Jackson,
receiver of the Third National Bank of Chicago, said notes
being held by said Jackson, receiver as aforesaid, as collateral
security for a certain indebtedness due said Third National
Bank from 8. G. Hooker & Co. I hereby give said Rice full
power and authority to prosecute, in my name or his own,
any and all suits touching said notes in any manner that
he may deem best.” The principal consideration for this
assignment was the taking care of Foote by Rice. The evi:
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dence of Rice on this point is uncontradicted. He testified:
“I have spent a good deal of money on him, taking care of
him. He had no money of his own, except what I let him
have. He has been an invalid and had to have somebody
to look after him and have somebody to attend to him. :
I had paid out money for Mr. Foote. Ile had got suits on his
hands that he had to carry out, and I had become responsible
for some of his fees, attorney’s fees, and, in fact, had advanced
him money to carry on his cases. It had gone so far that I
didn’t care about taking a great many chances more, and he
assigned that [the two Couch notes] to me. . . . There
are a good many other considerations besides the advance-
ment of money that Mr. Foote is indebted for; he has made
his home with me; been provided with nurses and doctors
and taken good care of. Outside of the friendship I have for
Mr. Foote there would be no money consideration for what I
have gone through with.” Again: “Mr. Foote has made his
home with me for nine years. Ile has been very feeble, espe-
cially for the past two years. IIeisin his sixty-eighth year.
He has had to travel for his health, and has been away both
winter and summer. He has had no money within the last
five years, except what I have furnished him; no nurses or
doctors except what I have paid for since he has been sick.”

Rice’s answer and cross-bill proceed upon the ground that
the original transaction between Hooker & Co. and Foote was
based upon a mere wager or bet upon the price of grain or pro-
visions, constituting an option contract prohibited and declared
void by the statutes of Illinois; and, therefore, that the con-
sideration of Foote’s guaranty upon the two notes failed, no
title to them passing to Hooker & Co. The relief asked by
him was, that the judgment rendered in favor of the bank
against Foote be vacated and set aside; that if for any reason
that could not be done, then that the judgment be set aside
upon the payment to the bank of any balance due from
Hooker & Co., which payment he offered to make upon the
surrender of the above notes to him; and that the bank be
ordered to return the notes to him. He asked such other
relief as equity required.
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Foote adopted the answers of Rice to the original and cross-
bills of Pearce as his own. The bank and Pearce each relied
upon the judgment against Foote in bar of the claim asserted
by Rice. They denied that the original transactions between
Foote and Hooker & Co. were in violation of law, or that
Rice was a bone fide owner for value of the Couch notes.

Upon final hearing it was adjudged that the bank was
entitled to be paid upon its judgment against Foote the bal-
ance due on the note of Hooker & Co., after crediting all pay-
ments thereon, including one by Pearce as assignee of Hooker
& Co. The cross-bill of Pearce was dismissed for want of
equity. :

In respect to the claim of Rice, it was adjudged that he was
the equitable owner of the two notes in question ; that, they
having been transferred by Foote to Hooker & Co. for a gam-
bling consideration, the transfer was void as between those par-
ties; that upon payment by Rice to the bank of the amount
due upon the indebtedness to it of Hooker & Co., he, as as-
signee of Foote, was entitled to have the notes delivered to
him, together with a transfer of the bank’s judgment against
Foote, the judgment to be satisfied of record by Rice upon the
collection by him of the notes or enough thereon to satisfy
the amount to be paid to the bank, together with his costs
and expenses; and that upon such payment within thirty days
from the date of the decree the bank should deliver the notes
to Rice, with an assignment duly executed of its judgment
against Foote. Pearce alone appealed from the decree.

Mr. Huntington W. Jackson for appellant.

L. The facts in the pleas of the bank and Pearce to which
replications were filed by Rice having been proved, the cross-
bill should have been dismissed. Cammann v. Traphagan, 1
N.J. Eq. (Saxton) 230 ; Mecker v. Marsh, 1 N. J. Eq. (Sax-
ton) 198, 202; Myers v. Dorr, 13 Blatchford, 22 ; Hughes v.
Blake, 6 Wheat. 453.
~IL A decision of a controversy by a court of competent
Jurisdiction upon a full and fair trial on the merits cannot be

YOL. OXLI1I—3
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reéxamined, or the matter in controversy again drawn into
question, unless in an appellate forum. Wright v. Washington,
5 Grattan, 645; West v. Carter, 129 Illinois, 249; 8. €. 25 1ll.
App. 245; Giddens v. Lea, 3 Humph. 133; Clay v. Fry, 3
Bibb, 248; Jeune v. Osgood, 57 Illinois, 340; LeGuen v. Gour-
erneur, 1 Johns. Cas. 436, 492; Hempstead v. Watkins, 6 Ar-
kansas, 317 ;- Hendrickson v. Hinckley, 17 How. 443; Arrington
v. Washington, 14 Arkansas, 218; Bank of the United States v.
Beverly, 1 How. 1345 Cromwell v. County of Sac, 94 U. 8. 851;
Gelston v. Hoyt, 3 Wheat. 246 ; Hopkins v. Lea, 6 Wheat. 109;
Campbell v. Goodall, 8 1. App. 266; Bennitt v. Wilmington
Star Mining Co., 119 Illinois, 9.

III. Rice not being a party to the judgment against Foote,
and the judgment at the time of its rendition not affecting any
of his rights, he is not a party in interest and should not be
permitted to file his cross-bill to set aside the judgment. Stone
v. Towne, 91 U. S. 341; Carter v. West, 129 Illinois, 249.

IV. The transactions between Hooker & Co. and Foote

were not prohibited by the Illinois statutes. Jackson v. Foots,
11 Bissell, 223.

Mr. Lewis H. Bisbee for appellee. Mr. Robert H. Kern
and Mr. Frank F. Reed were with him on the brief.

Mr. Justicr Harwpan, after stating the case, delivered the
opinion of the court.

Does the bank’s judgment against Foote preclude inquiry,
in this suit, between the respective assignees of Foote and of
Hooker & Co., as to whether the original claim of that firm
against Foote, and Foote’s transfer of the Couch notes to it
with guaranty of payment, were void under the laws of Illi-
nois ?

The statute of Illinois referred to — being the part of the
Criminal Code of that State, relating to ¢ Gambling and Gam-
bling Contracts ” — provides : :

Skc. 180. “ Whoever contracts to have or give to himself
or another the option to sell or buy, at a future time, any grain
or other commodity, stock of any railroad or other company,
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or gold, or forestalls the market by spreading false rumors to
influence the price of commodities therein, or corners the
market, or attempts so to do, in relation to any of such com-
modities, shall be fined not less than $10 nor more than $1000,
or confined in the county jail not exceeding one year, or both;
and all contracts made in violation of this section shall be
considered gambling contracts, and shall be void.”

Sec. 181.  “ All promises, notes, bills, bonds, covenants, con-
tracts, agreements, judgments, mortgages or other securities
or conveyances made, given, granted, drawn or entered into,
or executed by any person whatsoever, where the whole or
any part of the consideration thereof, shall be for any money,
property or other valuable thing, won by any . . . wager
or bet upon any . . . chance, . . . or unknown or
contingent event whatever, or for the reimbursing or paying
any money or property knowingly lent or advanced at the
time and place of such . . . bet, to any person or persons
80 gaming or betting, . . . shall be void and of no effect.”

Skc. 135. “All judgments, mortgages, assurances, bonds,
notes, bills, specialties, promises, covenants, agreements and
other acts, deeds, securities or conveyances, given, granted,
drawn or executed, contrary to the provisions of this act, may
be set aside and vacated by any court of equity, upon bill filed
for that purpose, by the person so granting, giving, entering
into or executing the same, or by his executors or administra-
tors, or by any creditor, heir, devisee, purchaser or other per-
son interested therein; or if a judgment, the same may be set
aside on motion of any person aforesaid, on due notice thereof
given.” :

Skc. 136. “ No assignment of any bill, note, bond, covenant,
agreement, judgment, mortgage or other security or convey-
ance as aforesaid, shall, in any manner, affect the defence of
.the person giving, granting, drawing, entering into or execut-
Ing the same, or the remedies of any person interested therein.”
Rev. Stats. Tllinois, 1874, pp. 872, 873, c. 88.

The appellant invokes the general rule that a judgment is
final and conclusive, in any subsequent suit, between the same
parties or their privies, as to all matters actually determined,
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or which were necessarily involved, in the first suit; also, the
rule, recognized in the courts of the United States, that equity
will not, at the instance of one against whom a judgment at
law has been rendered, restrain the operation or effect of that
judgment, unless there be equitable circumstances justifying
its interference, or unless such person was prevented by fraud
or accident, unmixed with fault or negligence upon his part,
from making full defence at law.

The courts of Illinois have not regarded these rules as
strictly applicable in cases under the law relating to gaming
and gambling contracts. In Mallett v. Butcher, 41 Illinois,
382, 385, the Supreme Court of that State, construing the stat-
ute in question, held that all contracts having their origin in
gaming were void, not voidable only, and that it was entirely
immaterial when or how the fact was disclosed to the court;
consequently, a suit in equity would lie to set aside a judgment
at law on a note given for money lost in gaming with cards,
where the obligor failed to make defence. The same question
arose in West v. Carter, 129 Illinois, 249, 254, which was also a
suit in equity to set aside a judgment — obtained without a real
defence being made — upon a contract void under the gaming
statute. It was there contended that sections 131 and 135 of
the statute had no application to judgments except those ren-
dered by confession ; in other words, that those sections, in their
application to judgments, affected only such as resulted from
the voluntary act of the defendant. But the court refused to
so restrict the operation of section 181. The judgments, prom-
ises and instruments therein specified being void and of no
effect, it is not,” said the court, “in the power. of the party
to whom made, granted, given or executed, or in whose inter-
est they are drawn or entered into, to give the contract valid-
ity. Nor can the court, at the instance of such party, any
more than it could by the confession or consent of the defend-
ant, vitalize the contract, and by its judgment defeat the
effectiveness of the proceeding in equity authorized by the
185th section of the statute to set aside the void contract.

The rule in equity, that courts of chancery will not
take jurisdiction when there is an adequate defence or remedy
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at law, must yield to the requirements of this statute, that
relief may be granted in a court of equity to vacate and set
aside judgments and contracts obtained in violation of this
provision.”

These cases, in effect, decide that the judgments which the
statute permits to be vacated, upon bill in equity or motion,
embrace those on confession, as well as those rendered upon
default, or without a direct issue, fully and fairly tried,
between proper parties. It is consistent with those cases to
hold — as upon any sound interpretation of the statute, and in
obedience to the principles of equity obtaining in the courts
of the United States, we must hold —that Foote’s liability
upon his guaranty of the Couch notes was, as between the
bank and him, fixed by the judgment upon the direct issue in
the suit at law, as to such liability, and which judgment has
not been modified or reversed. Neither he nor Rice, claiming
under an assignment executed after that judgment, could have
it annulled by decree in a court of the United States, except
upon some ground recognized in the courts of the United
States as sufficient for the interference of equity.

Still, it is clear that the result for which the appellant con-
tends - does not follow. The two Couch notes were held by
the bank only as collateral security for its claim against
Hooker & Co. According to some adjudged cases, if the
point had been made in the suit at law, the judgment against
Foote would have been restricted to the real amount of the
bank’s claim. Tt is an undisputed fact that the amount due
from Hooker & Co. to the bank, at the date of its judgment
against Foote, April 17, 1882, computing the interest at ten
per cent per annum, was less than one-half of the sum for
which it took judgment. The excess over the amount really
due from Hooker & Co., did not, in any view, equitably be-
long to the bank ; but, as between it and Pearce, to the latter.
Its interest in Foote’s gnaranty was measured by the amount
Qf the indebtedness of Hooker & Co. to it at the date of the
Judgment against Foote. If the bank had collected the entire
amount of that judgment from Foote, it would have been
bound to account to the assignee of ITooker & Co. for the bal-
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ance remaining after its demand against that firm was satis-
fied ; and this for the reason that it could not be deemed a
bona fide holder for value except to the extent of its demand
against Hooker & Co. Story on Prom. Notes, § 195; Mayo
v. Moore, 28 Illinois, 428; Williams v. Smeth, 2 Hill, 301;
Stoddard v. Kimball, 6 Cush. 469 ; Chicopee Bank v. Chapin,
8 Met. (Mass.) 40 ; Farwell v. Importers’ and Traders Bank,
90 N. Y. 483, 488; Allaire v. Hartshorne, 21 N. J. Law,
(1 Zabr.) 665 ; Maetland v. Citizens’ Nat. Bk. of Baltimore, 40
Maryland, 540, 570; Union Nat. Bank v. Ioberts, 45 Wiscon-
sin, 873, 379; Zarbell v. Sturtevant, 26 Vermont, 513, 517;
Valette v. Mason, 1 Indiana, 89 ; First Nat. Bk. of Dubuque
v. Werst, 52 Towa, 684, 685; Citizens’ Bank v. Payne, 18 La.
Ann. 222. All the bank can equitably claim in this suit is
the amount due it from Hooker & Co., which was admitted and
found to have been only $8459 at the date of the decree in
this case. And its substantial rights were not disturbed by
the decree under review ; for its judgment against Foote, which
was only collateral security for that claim, was not set aside,
but the payment of the above amount made a condition pre-
cedent to its surrender of the Couch notes, and the assignment
of that judgment. Neither the bank nor Rice complainsof the
decree in that form.

So, that the real question before us is as to the respective
claims of the assignee of Hooker & Co. and the assignee of
Foote to the possession of the Couch notes, and to the right of
the appellant to enforce the judgment against Foote after the
amount due the bank is paid. In determining these matters,
must we assume, as between those assignees — neither having
taken any greater rights than their assignors had — that the
transfer of the Couch notes to Hooker & Co. by Foote, and
the latter’s guaranty of those notes, were valid contracts under
the above statutes of Illinois? Did the judgment of the
bank establish the validity of those contracts as between
Foote and Hooker & Co.? These questions must receive a
negative answer. Hooker & Co. were not parties to the ac-
tion at law, and there was no issue in it between them and
Foote. Within the law of estoppel, there was no privity be-
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tween the bank and Hooker & Co.; certainly none that
entitled the latter to rely upon the bank’s judgment as con-
clusively establishing their claim against Foote. Hooker &
Co. had no right to control, in anywise, the proceedings in
that suit. While liable to the bank upon their own note,
they were not liable to it upon the Couch notes or upon
Foote’s guaranty of them, for they simply deposited the notes,
thus guaranteed, with the bank as collateral security, without
endorsing them. It is true they had a pecuniary interest in
the bank’s succeeding in its action against Foote, and it may
be that the same facts that would constitute a good defence,
under the statute, for Foote, if sued by Hooker & Co., would
equally have protected him against liability to the bank upon
that guaranty. But these circumstances do not show such
privity between the bank and Hooker & Co. as to conclude
Foote, the bank having been successful, or to have concluded
Hooker & Co. if Foote had succeeded, in respect to matters in
dispute between him and that firm. In no legal sense was
Hooker & Co. represented in the action upon Foote’s guaranty.
If they had sued him upon his guaranty, and, pending that ac-
tion, the Couch notes had been transferred to the bank with
the guaranty of payment endorsed thereon, there would have
been such privity between Hooker & Co. and the bank as,
perhaps, to have made the judgment against Foote conclusive
for, and a judgment in his favor conclusive against, both
Hooker & Co. and the bank, in respect to the matters liti-
gated 5 for, in the case supposed, Hooker & Co. would have
been parties to the judgment, and the bank, although not a
party, would have succeeded to the rights asserted by that
firm after the institution of the suit, and from a party thereto.
Orthwein v. Thomas, 127 Illinois, 554, 571; 1 Greenl. Ev. §§
523, 524, In respect to the two Couch notes in question, the
issue is presented in this suit for the first time between Hooker
& Co. and Foote as to whether the transfer and guaranty of
those notes to that firm were upon such a consideration as
rendered the transfer and guaranty void under the statute.
The bank’s judgment against Foote having enured, in equity,
to its benefit only to the extent of its demand against Hooker
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& Co. neither he, nor his assignee, nor any person interested,
was estopped thereby from proving as against Hooker & Co.
or their assignee the real nature of the transactions on the
Chicago Board of Trade in which that firm represented Foote.
Any other view would tend to defeat the manifest object for
which the statute was enacted.

In respect to the character of the transactions resulting in
the claim of Hooker & Co. against Foote for $22,165.72, which
the latter settled by a transfer of the four Couch notes, with
guaranty of their payment, but little need be said. What the
evidence was upon this point in Jackson, Receiver, &c. ». Foote,
we are not informed otherwise than by the opinion of the court
in that case. DBut the evidence before us is overwhelming to
the effect that the real object of the arrangement between
Hooker & Co. and Foote was, not to contract for the actual
delivery, in the future, of grain or other commodities — which
contracts would not have. been illegal (Pickering v. Cease, 79
Illinois, 328, 330) — but merely to speculate upon the rise and
fall in prices, with an explicit understanding, from the outset,
that the property apparently contracted for was not to be
delivered, and that the transactions were to be closed only by
the payment of the differences between the contract price and
the market price at the time fixed for the execution of the con-
tract. There was no material part of the claim of Hooker &
Co. that was not based upon a palpable violation of the statute.
The parties deliberately engaged in what is called gambling in
differences. It resultsthat both the transfer and guaranty of the
Couch notes to Hooker & Co. were void under the statute, and
passed no title to them or to their assignee. It was so ruled by
the Supreme Court of Illinois in Pearce v. Foote, 118 Illinois, 225,
(decided atter Jackson, Receiver, de. v. Foote,) which was a suit
by Pearce, as assignee of Hooker & Co., on one of the four
Couch notes transferred to that firm by Foote. See also 7en-
ney v. Foote, 95 Illinois, 99 5 Lyon v. Culbertson, 83 Illinois, 33 ;
Pickering v. Cease, 79 Illinois, 328 ; lrwin v. Williar, 110
U. S. 499 ; Barnerd v. Backhaus, 52 Wisconsin, 593 ; Love V.
Harvey, 114 Mass. 80; Flagg v. Baldwin, 38 N. J. Eq. (11
Stewart,) 219; Bigelow v. Benedict, 70 N. Y. 202.
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It is contended, however, that, under the pleadings and the
rules of practice adopted for the equity courts of the United
States, no decree could properly have been rendered, except
one dismissing the cross-bill of Rice. The bank filed a plea
and answer together; the plea setting up the proceedings and
judgment at law in bar of Rice’s cross-suit, and saving to the
bank the benefit thereof. Pearce, as assignee of Iooker & Co.,
filed an answer, the first part of which, as did the plea of the
bank, set out the proceedings and judgment in the action at
law upon Foote’s guaranty, relying upon them in bar of Rice’s
cross-suit, and praying that he might have the same benefit as
if he had pleaded them. To the plea and answer of the bank,
and to the answer of Pearce, general replications were filed
by Rice, whereby, it is insisted, Rice admitted the sufficiency
in law of the matters pleaded in bar; and, as the facts relating
to the action at law were proven, the cross-bill of Rice, it is
contended, should have been dismissed, as of course.

In support of this contention [lughes v. Blake, 6 Wheat.
453, 472, is cited. It was there said: ¢ The truth of the plea
being thus made out, what is to be the consequence? - If the
rule of courts of equity in England is to be applied, there can
be no doubt. If a plea, in the apprehension of the complainant,
be good in matter, but not true in fact, he may reply to it, as
has been done here, and proceed to examine witnesses in the
same way as in case of a replication to an answer; but such a
proceeding is always an admission of the sufficiency of the plea
itself, as much so as if it had been set down for argument and
allowed ; and if the facts relied on by the plea are proved, a
dismission of the bill on the hearing is a matter of course.”
That case was decided at February term, 1821, of this court.
The rule there announced was undoubtedly in accordance with
the long established practice in courts of equity. Farley v.
Kittson, 120 U. 8. 308, 314 ; Story’s Eq. PL § 697; 1 Daniell’s
Ch. PL & Pr. 695; 1 Smith’s Ch. Pr. 234; Mitford’s Ch. Pl.
302-35 Harris v. Ingledew, 3 P. Wms. 91, 94. But, at the
succeeding term, in 1822, of this court, rules of practice for
the equity courts of the United States were adopted under
the authority conferred by the act of May 8, 1792, 1 Stat. 275,
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c. 36. Rule 19 of that series provided: “ The plaintiff may
set down the demurrer or plea to be argued, or he may take
issue on the plea. If, upon an issue, the facts stated in the
plea be determined for the defendant, they shall avail him as
far as in law and equity they ought to avail him.” 7 Wheat.
x. This subsequently became, and is now, equity rule 33. It
clearly takes from the establishment of the plea the effect it
had under the old law. When, by filing a replication, issue is
taken upon a plea, the facts, if proven, will now avail the
defendant only so far as in law and equity .they ought to avail
him. Under the existing rule the court may, upon final hear-
ing, do, at least, what, under the old rule, might have been
done when the benefit of a plea was saved to the hearing.
“ When,” says Cooper, “the benefit of the plea is saved to the
hearing, the decision of the cause does not rest upon the truth
of the matter of the plea; but the plaintiff may avoid it by
other matter, which he is at liberty to adduce.” Cooper’s Eq.
Pl. 233. See also Story’s Eq. Pl § 698; Mitford’s Eq. PL
303; Hancock v. Carlton, 6 Gray, 89, 54. See also Uniled
States v. Dalles Military Road Co., 140 U. 8. 599, 616, 617.

So far as the bank is concerned, it obtained by the decree
below all it was entitled to demand ; for the conclusiveness of
its judgment against Foote is recognized to the full extent
of its actual interest in it, namely, the amount of its claim
against Hooker & Co. for which the guaranteed notes were
held as collateral security. It has no cause to complain, and
does not complain.

In respect to the assignee of Hooker & Co., he was not enti-
tled to a dismissal of the cross-bill upon proof merely of the
proceedings and judgment in the bank’s suit against Foote;
because, under the evidence in the cause, and for the reasons
already given, that judgment did not estop Foote or his assignee
from showing, as has been done, the illegal character of the
transactions out of which arose the claim of Hooker & Co.
against Foote, and the transfer by the latter of the Couch notes
with guaranty of payment. Consequently, the facts stated in
the pleadings of Pearce as to the proceedings and judgment in
the action against Foote, although established, cannot properly
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avail him in this suit. The court was at liberty to determine,
under the pleadings and evidence, the relief to which the
respective parties were entitled.

It is further contended that Rice, the assignee of Foote, was
not one of those authorized by the statute to proceed by bill
-in equity or by motion to set aside or vacate a judgment, mort-
gage, assurance, bond, note, bill, specialty, covenant, agreement,
act, deed, security or conveyance, given or executed, in viola-
tion of the statute relating to gaming and gambling contracts.
We think he was. The evidence shows that the assignment
to him was in good faith and for a valuable consideration. It
is clear that he was a person interested in the object to be
attained by the proceeding which the statute authorizes.

These views sustain the decree below, and it is

Affirmed.

Mg. Crigr Jusrice FurLLer and Mg. Justice Gray did not
hear the argument, nor take part in the decision of this case.

FARNSWORTH ». DUFFNER.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR
THE DISTRICT OF WEST VIRGINIA.

No. 69. Argued November 4, 1891. — Decided December 14, 1891,

In a suit in equity for the rescission of a contract of purchase, and to re-
cover the moneys paid thereon on the ground that it was induced by
the false and fraudulent representations of the vendor, if the means of
knowledge respecting the matters falsely represented are equally open to
purchaser and vendor, the former is charged with knowledge of all that
by the use of such means he could have ascertained: and a fortior he is
precluded from rescinding the contract and from recovery of the con-
sideration money if it appears that he availed himself of those means,
and made investigations, and relied upon the evidences they furnished,
and not upon the representations of the vendor.

Statements by a vendor of real estate to the vendee, (made during the
negotiations for the sale,) as to his own social and political position
and religious associations, are held, even if false, not to be fraudulent,
S0 as to work a rescission of the contract of sale.

It is no ground for rescinding such a contract that the agents of the ven-
dors, who had received the full purchase money agreed upon, misappro
priated a part of it.
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Tur court stated the case as follows:

On February 26, 1879, a tax deed was executed by the clerk
of the County Court of Upshur County, to George Henning
“and others, for a tract of land supposed to contain forty thou-
sand acres. The grantees in this tax deed were twenty-two'
in number, who had entered into a written agreement on
« December 11, 1877, to purchase the land at a tax sale in that
month. On April 24, 1883, this agreement for the purchase
of this land was executed :

“We, the undersigned, agree to and with George Henning
& Co., and bind ourselves to do certain things (through and
with the committee of said company, viz., D. D. T. Farns-
worth, Jackman Cooper and P. Thomas) as follows: We
agree to pay to said committee fifteen thousand dollars for a
certain tract of 40,000 acres of land, known as the Wm. I
Morton land, that was sold for non-payment of the taxes and

bought by said George Henning and others, to whom the
State of West \ngmla made deed ete., one hundred dollars
of which sum in hand paid to sald commlttee two thousand
dollars to be paid to said committee at the Buckhannon Bank
on the 4th of May, 1883, the residue of said fifteen thousand
dollars to be paid at the time of the making of a deed for said
land, said deed to be made within forty days or as soon there-
after as possible. The deed shall convey all the rights and
title to said land as conveyed by the State in a deed made to
said company ; the deed to be made to Joseph Duffner, Charles
Duffner and Matthew Duffner (the undersigned), with the
guarantee that the said tract of land shall contain at least
twenty thousand acres not legally held by actual settlers
within the boundary of said tract of 40,000 acres; but in the
making of the deed for said land it shall provide that all the
actual settlers within boundary who have been in peaceable
possession for ten years according to law, and have paid the
taxes on their claim or title shall not be disturbed by any
attempt in law from their boundaries so held by deed or title;
all the rest of said 40,000 acres is to be held by the under-
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signed. Now, if the said D. D. T. Farnsworth, Jackman
Cooper and P. Thomas shall make or cause to be made to us,
the undersigned, a deed as above stated for said 40,000 acres,
we will faithfully perform our obligations herein made.”

~ “Witness our hands and seals this day and year of our Lord,
April 24, 1883.

“CHARLES DUFFNER.  [SEAL.]
“Jos. DurrNER. [sEAL.]
“MarraEw DUFFNER. [SEAL. ]

“P.S. We agree also to pay the taxes on said land for the
year 1883.”

Thereafter a deed was made in pursuance of this agreement.
The deed was dated May 12, 1883, but not in fact delivered
until July 14, 1883. It purported to grant “all the rights,
title and interest vested” in the grantors by the tax deed
heretofore referred to, which was specifically described. It
also contained this provision, in reference to settlers on the
tract :

“The parties of the first part herein named convey the
above-named 40,000 acres of land to said parties of the second
part herein named with the provisions that all of the actual
settlers within the boundaries of said survey, who have been
in peaceable possession for ten years previous to this date, ac-
cording to law, and, having paid all of the taxes on their claim
of title to any of said land, shall not be disturbed by any
attempt or action in law from their boundaries so held by
them by deed as aforesaid; but all of the residue of said
40,000 acres is herein conveyed to the parties of the second
part and held by them with the guarantee that said tract or
survey of land shall contain at least 20,000 acres not legally
held by actual settlers, as above named and provided for,
within said boundary of 40,000 acres ; but if in case the quan-
tity of land in said survey should prove to be less than 20,000
acres after deducting the number of acres legally claimed and
held by actual settlers, as above herein named, then the parties
of the first part, grantors, who now constitute the legal own-
ers of said tract of land which was sold for the non-payment
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of the taxes due thereon in the name of William H. Morton,
are to refund back to the said Duffners, parties of the second
part, in proportion per acre for any deficiency of land below
or less than 20,000 acres in said survey.”

On February 12, 1886, Joseph Duffner, who had in fact
advanced all the money for the purchase of this land, and who
had succeeded to the rights of his associates in the deed, filed
his bill in the District Court of the United States for the Dis-
trict of West Virginia, setting forth the fact of his purchase
and the amount of money paid, and alleging that the pur
chasers were induced to purchase through the false and fraudu-
lent representations of the several grantors, such false and
fraudulent representations being set out in full ; also, that the
tax deed was void, and conveyed no title to any land by
reason of three matters specifically pointed out; and pray-
ing a decree that the several grantors be adjudged to re
turn to him the moneys by him paid, in proportion to their
several interests as grantors in the conveyance. To this bill
the defendants answered separately. Thereafter, on plead-
ings and proofs, the case was submitted to the court, and a
decree entered in favor of the plaintiff in accordance with the
prayer of the bill, setting aside the contract of April, 1883,
and adjudging that the several defendants pay to the plain-
tiff their proportionate amounts of the moneys paid by him.
The amounts thus decreed against two of the defendants,
Daniel D. T. Farnsworth and Philip Thomas, being each over
five thousand dollars, they have appealed to this court.

Mr. H.J. May, (with whom was Mr. A. H. Garland on the
brief,) for appellants, cited : Randall v. Howard, 2 Black, 585;
Adams v. Alkine, 20 West Va. 480; Ouverton v. Davisson, 1
Grattan, 211; Shank v. Lancaster, 5 Grattan, 110 ; Slaughter
v. Gerson, 13 Wall. 879; Yeates v. Pryor, 11 Arkansas, 58;
Farrar v. Churchill, 135 U. S. 609 ; ZThompson v. Jackson,
3 Randolph, 504; Carroll v. Wilson, 22 Arkansas, 32; Jack
son v. Ashton, 11 Pet. 229 ; Sutton v. Sutton, T Grattan, 234;
Abbott v. Allen, 2 Johns. Ch. 519; Gouverneur v. Elmendor},
5 Johns. Ch. 79, 84; Il v. Bush, 19 Arkansas, 522; Walker
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v. Hough, 59 Illinois, 875 ; Pasley v. Freeman, 3 T. R. 51, 56 ;
Ludington v. Renick, T West Va. 213; Summers v. Kanao-
wha County, 26 West Va. 159 ; Whiting v. Hill, 23 Michigamn,
399; Pratt v. Philbrook, 41 Maine, 132; Bridge v. Penniman,
105 N. Y. 642.

Mr. Henry M. Russell, for appellee, cited: Andrus v. St.
Lowis Smelting dee. Co., 130 U. S. 643 ; Boyce v. Grundy, 3
Pet. 210; Farrar v. Churchill, 135 U. S. 609 ; Halsted v.
Buster, 140 U. 8. 278 ; Dickinson v. Railroad Co., 7T West
Va. 390, 425 ; Stewart v. Wyoming Ranch Co., 128 U. S. 388
Barton v. Gilchrist, 19 West Va. 2235 MeCallister v. Cottrille,
24 West Va. 178 ; Simpson v. Edmiston, 23 West Va. 675.

Mr. Justice BrEWER, after stating the case, delivered the
opinion of the court.

This is a suit for the rescission of a contract of purchase, and

to recover the moneys paid thereon, on the ground that it was
induced by the false and fraudulent representations of the ven-
dors. In respect to such an action it has been laid down by
many authorities that, where the means of knowledge respect-
ing the matters falsely represented are equally open to pur-
chaser and vendor, the former is charged with knowledge of
all that by the use of such means he could have ascertained.
In Slaughters’ Administrator v. Gerson, 13 Wall. 379, 383, this
court said: “ Where the means of knowledge are at hand and
equally available to both parties, and the subject of purchase
Is alike open to their inspection, if the purchaser does not avail
himself of these means and opportunities, he will not be heard
to say that he has been deceived by the vendor’s misrepresen-
tations. If, having eyes, he will not see matters directly
before them, where no concealment is made or attempted, he
will not be entitled to favorable consideration when he com-
plains that he has suffered from his own voluntary blindness,
and been misled by overconfidence in the statements of
another. And the same rule obtains when the complaining
party does not rely upon the misrepresentations, but seeks
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from other quarters means of verification of the statements
made, and acts upon the information thus obtained.” See also
Southern Development Co. v. Silva, 125 U. 8. 247; Farrar v.
Churchitl, 135 U. S. 609. In ZLudington v. Renick, T West
Va. 273, it was held that ¢ a party seeking the rescission of a
contract, on the ground of misrepresentations, must establish
the same by clear and irrefragable evidence ; and if it appears
that he has resorted to the proper means of verification, so as
to show that he in fact relied upon his own inquiries, or if the
means of investigation and verification were at hand, and his
attention drawn to them, relief will be denied.” In the case
of Attwood v. Small, decided by the House of Lords, and re-
ported in 6 Cl. and Finn. 232, 233, it is held that “if a pur
chaser, choosing to judge for himself, does not avail himself of
the knowledge or means of knowledge open to him or to Lis
agents, he cannot be heard to say he was deceived by the ven-
dor’s representations.” And in 2 Pomeroy’s Equity Jurispru-
dence, section 892, it is declared that a party is not justified in
relying upon representations made to him — “1. When, be-
fore entering into the contract or other transaction, he actu-
ally resorts to the proper means of ascertaining the truth and
verifying the statement. 2. When, having the opportunity
of making such examination, he is charged with the knowledge
which he necessarily would have obtained if be had prose-
cuted it with diligence. 3. When the representation is concern-
ing generalities equally within the knowledge or the means of
acquiring knowledge possessed by both parties.”

But if the neglect to make reasonable examinations would
preclude a party from rescinding a contract on the ground
of false and fraudulent representations, a fortior: is he pre-
cluded when it appears that he did make such examination,
and relied on the evidences furnished by such examination, and
not upon the representations.

It becomes necessary now to state some facts appearing in
the record, facts that are undisputed, and coming from the
lips of plaintiff and his witnesses. Matthew Duffner, the son
of plaintiff and one of the three parties in the contract and
deed, was in partnership with a man by the name of Wood.
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This partner informed him that he had a cousin, one Colonel
Wood, living near Oakland, Maryland, who had lands for sale.
A few weeks after receiving this information Duffner called
on Colonel Wood, and was shown by him a map of this land,
located within a few miles of Buckhannon, in Upshur County,
West Virginia. By arrangement the three Duffners met
Colonel Wood at Clarksburg, and went with him to Buckhan-
non with a view of examining the land. Soon after their
arrival Colonel Wood became intoxicated and took no further
part in the transaction. While there they met the two appel-
lants and Jackman Cooper (and this was the first interview or
communication between the parties) and entered into the con-
tract of April 24, 1883, with them as a committee on behalf of
all the owners. Prior, however, to this they had gone on to the
land in company with Watson Westfall, who was, or had been
for years, the surveyor of the county, spending the time from
Saturday morning until Tuesday night in going to, examining,
and returning therefrom. After executing this contract the
Duffners returned to Cleveland. Having been advised that
the deed was executed and ready for delivery, and in July
following, this plaintiff, with a lawyer from Cleveland — Mr.
Fish, a gentleman who had been acting as his counsel for
fifteen or twenty years, a lawyer of experience, sixty-four
years of age — went to Buckhannon. Ie took Mr. Fish with
him for the purpose of having him examine the title and the
deed. On arriving at Buckhannon, Mr. Fish proceeded to
make such investigation as he deemed sufficient; and after
three days passed in an examination of the records and a study
of the statutes of the State, he advised Mr. Duffner to take the
deed; and on the giving of such advice Mr. Duffner received
the deed and paid the balance due on the contract. After
?his‘, having missed the train, Mr. Fish remained another day
in Buckhannon, and continued his examination of the records;
and on his way home stopped at the State capital to see if
Proper returns had been made to the State auditor’s office.
The result of all his investigations was satisfactory ; and, as
both plaintiff and Mr. Fish testify (and their testimony is cor-
roborated by many witnesses, and contradicted by none), it
VOL. CXL11—4




OCTOBER TERM, 1891.

Opinion of the Court.

was after Mr. Fish advised him to take the deed that he took
it and paid his money.

But one conclusion can be deduced from these facts —and
that is, that the plaintiff did not rely upon any representations
made to him by the defendants, but through his own counsel
made investigation of the title, and purchased on the strength
of that counsel’s opinion thereof. Within settled rules, he is,
therefore, now precluded from rescinding this contract on the
ground of such representations.

But the case does not rest on this alone. Thus far we have
considered only such facts as are disclosed by the testimony of
the plaintiff, his son, and his counsel. Let us look at some of
the testimony produced by the otherside. Frederick Brinkman,
an apparently disinterested witness, testifies that he met plain-
tiff on his several visits to West Virginia; and, hearing from
him that he was coming there to buy land, cautioned him
against West Virginia land titles, calling them ¢ polecat”
titles, and advised him before purchasing to consult some of the
local lawyers, naming three or four of them. To which plain-
tiff replied that he would be careful, and that before purchas-
ing he would bring his own counsel from Cleveland; and
added that he was a good lawyer, and one in whom he had
confidence. Again, while Mr. Fish was making his examina-
tion of the records in the county office, three or four of the
defendants were present; and some one or more of them said
to him, in the presence of the plaintiff, that some people called
their title a wildcat title; and they wanted him to make a full
examination, and be satisfied that it was good, “for they
wanted no afterclaps or further trouble about the land
thereafter.” So we have not only equal means of knowl
edge, but also an actual examination by the purchaser through
his counsel; a completion of the contract when, and only
when, his counsel advises him that the title is satisfactory;
a prior caution to the purchaser that land titles in West
Virginia were doubtful, and his reply that he proposed to rely
upon the advice of his own counsel ; and the further declara-
tion of the defendants to such counsel, in the presence of the
purchaser, before the completion of the contract, that they de-
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sired a full examination, in order that there might be no after
trouble. Surely, if there ever was a case in which the doctrine
of caveat emptor applies, this is one.

It may be well now to notice the three matters which are
alleged in the bill as invalidating the title: First, that there was
no note or record of any kind in the office of the clerk of the
county court of Upshur County of the sheriff’s report of his
sale, until the 10th day of January, 1878, which was more than
ten days after the sale; which omission, counsel says, has been
decided by the Supreme Court of West Virginia to invalidate a
tax deed. DButb this was a defect apparent on the records, the
very records which Mr. Fish was examining. Second, that
William H. Morton, in whose name the land was returned de-
linquent for the non-payment of the taxes of 1876, never had
any valid title; his only claim of title resting in a series of
frandulent papers, admitted to record in the county of Upshur
on the 16th day of February, 1876. Then follows a statement
of the instruments in that chain of title, to which the bill
adds: “From this it will be seen that all of these papers
except the last were admitted to record upon certificates pur-
porting to have been made on the 24th day of February, 1867,
which was Sunday, by one Frederick Bull, who only goes so
far as to certify to the papers as copies of the papers which
were then produced before him.” But this chain of title, as
the bill avers and the testimony shows, was on the records,
and was examined by Mr. Fish; and it also appears that Mry.
Fish noticed that one of these instruments at least, thus placed
on record, was not an original instrument, but only a copy.
So the defect was not only one which could have been noticed
by Mr. Fish, but also, so far as the objection runs to the record
being of a copy of an instrument, was in fact perceived by
him.  Thereafter he examined to see that this tract of land
was listed for that year in the name of Morton only; and
concluded that, as tax proceedings are proceedings in rem
against the land, they were not vitiated by any defect in the
chain of title to the party in whose name the land was listed.
Third, it was alleged that the title under the tax deed was
void, because the tract of land described therein was and is
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owned by other persons claiming under and owning by supe
rior patents. And then the bill sets out some eleven patents,
issued between 1785 and 1793, for large tracts of land, which
patents, the bill alleges, covered and included the tract in
controversy. - But these, too, were facts appearing on the
public records.

It is worthy of remark here, that in the latter part of the
eighteenth century it was a common practice for the State of
Virginia to make grants of large tracts of lands in the then
unoccupied portions of the State now included in the State of
‘West Virginia, the boundaries of which grants were often con-
flicting and overlapping. Ilence arose, under authority of the
statutes, a form of patent known as an “inclusive” grant.
Grants of that nature were before this court, and considered in
the cases of Scott v. Ratliffe, 5 Pet. 81; Armstrong v. Morrill,
14 Wall. 120; and Halsted v. Buster, 140 U. S. 273. So the
exact tract of land which any of these patentees actually
acquired could only be determined after surveys, and a com-
parison of the dates of the entries, surveys and patents. And
as the descriptions in tax proceedings followed those in patents
and other deeds, —lands being listed in the names of the owners
according to the system then obtaining in that State, — the
~ same uncertainty of boundary existed as to lands held by tax
titles. But with reference to all these matters, alleged as
defects in the title, it is enough to say that they were apparent
on the records, were open to the inspection of plaintiff and his
counsel, and as to one of them at least, it was a defect first
noticed by Mr. Fish, and deemed by him insufficient to destroy
the tax title.

So far as respects the matter of settlers on the land — settlers
having occupied portions long enough to acquire title by occu-
pancy — both the contract and the deed give notice of that
fact, and make provision therefor. It also appears that the
Duffners made a general examination of the land before the
contract was entered into, and spent three nights at the house
of Isaac W. Simons, a settler claiming title by occupancy, who,
as he testifies, notified them of his claim of title. As the plain-
tiff after his purchase never caused a survey to be made of the
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land, and never sought to find out how much of the ground
was occupied by these settlers, it is still an unsettled question
how much of the forty thousand acres described in the tax
deed was within the limits of prior grants, or in fact so occupied.

We now pass to a notice of the particular matters of fraud
alleged in the bill; and the first is, that the defendants knew
that their title was worthless, and with this knowledge, deliber-
ately represented it to be good for the sake of inducing the
purchase. The matters in the testimony which are relied upon
to substantiate this charge are, that the title was in fact worth-
less; that there was talk in the community to that effect, which
had come to the knowledge of defendants; that such an opin-
ion had been given by a prominent lawyer, at one time a judge
of the Supreme Court of that State, as was known to them;
the presumption from their long residence in the community
that all would have known, and the fact that some did know,
of the existence of these conflicting grants ; and the testimony
of Mr. Fleming, a lawyer in Buckhannon, that these appellants
stated to him he might be called upon to advise as to the title,
and intimated that an opinion in its favor was desired, and that
they would pay him for his services. But, as against these
matters, it appears that these defendants were not lawyers, but
farmers and business men, not possessing or pretending to pos-
sess that knowledge of the law which would enable them to
determine as to the validity of the title; that they advanced
not only the money for the purchase in the first instance, but
continued during the succeeding years and until this sale to
pay the taxes, the amount of taxes thus paid being, as stated
by the county clerk, $2983.82, and the total amount paid by
these defendants in one way and another, towards perfecting
their title, according to the testimony of one of the defendants,
being $3150.67 ; that they did not pretend that the title they
were selling was other than a tax deed ; and that they indi-
cated in the papers the tax deed on which their title was based,
and referred the purchaser to the records by which the validity
of their title could be determined. While they may have
known, as is generally known, that there is an uncertainty
about a tax title, yet they had confidence enough in it to invest
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their money therein for a series of years, and to invite the pur-
chaser to an examination of the record evidences thereof. So
far as respects the testimony of Mr. Fleming, the lawyer, it is
proper to say that he does not testify that there was any direct
suggestion to the alleged effect, but simply that he obtained
an impression from the general tone of the conversation, while
these appellants positively deny that there was any suggestion
or thought on their part of anything improper; and say that
they simply notified him that they might be asked to name
some local lawyer to examine the title for the purchaser, and
that they should take pleasure in recommending him.

Again, it is charged that these defendants surrounded this
purchaser and his counsel and succeeded in preventing them
from having conversations with other citizens, or making in-
quiries of them, and ascertaining such facts or reports as might
have been gathered from such inquiries. But any attempt of
this kind is denied by all. It was natural that they should be
interested in making a sale, and that they should do what they
could to show attentions to the purchaser and his counsel, and
should be often with them ; but it does not appear that they
hindered them in any way from making such inquiries and
investigations as they desired. On the contrary, their testi-
mony is that they urged them to make full inquiry and inves-
tigation before consummating the purchase.

It is further charged in the bill that, “in order to induce
said plaintiff to accept and confide in the said representations
as to the validity of the said title, and'in order to prevent the
said plaintiff from making inquiries in other directions respect-
ing the same, the said Daniel D. T. Farnsworth, at the time of
making the said representations respecting the said title, also
represented to the said plaintiff that he, the said Daniel D. T.
Farnsworth, had been governor of the State of West Virginia
and a member of the senate of the same State, and was at the
time of making such representations the president of a banl and
the president of a railroad company and a member of the Bap-
tist Church, and had heretofore built a church edifice, which he
pointed out to the said plaintiff, and that he was not such &
man as would deceive or take advantage of the said plaintiff
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or would have anything to do with titles to land unless they
were good titles.”

According to the plaintiff’s testimony, it would appear that
these statements were made before the signing of the original
contract. According to Mr. Farnsworth, that, while he did
make statements of that character, it was only after the con-
tract was signed, and while walking about the city with the
plaintiff, and in response to inquiries made by him. But, fur-
ther, the testimony of Mr. Farnsworth is that those matters
concerning himself, thus stated, were true, and there is no sug-
gestion anywhere that they were not true. If true, they cer-
tainly were not false and fraudulent representations, and, if
false, they were not of a character to invalidate a contract.
It would hardly do to hold that a party was induced into a
contract by false and fraudulent representations, because one
of the vendors represented that he had been governor of the
State, and was a member of the church, and president of a
bank and a railroad company.

One other matter alone requires notice. It appears that in
the talk preceding the contract of purchase the committee had
named $20,000 as the price of the land, and had asked a fur-
ther sum of $1500 for their own services; but that the final
outcome of the negotiations was the fixing of $15,000 as the
price of the land, and $6500 to be paid to these two appellants
for their services. It is enough to say, that whatever wrong
these appellants were guilty of in making this change, was a
wrong to their associates and not to the purchaser. It is not
a matter he can complain of. The full amount which he had
to pay was the amount they named in the first instance, to
wit, 21,500, and if in fraud of the rights of their associates
they changed the distribution of that sum, it was a wrong
which only the parties injured can take advantage of.

This is the whole case presented by the record. The ven-
dors pretended to sell only a tax title. They specially guarded
themselves against any rights of actual settlers. The validity
of their title and the extent of it were matters apparent on the
records, and open to the inspection of the purchaser. Ile did
0t act on their representations that the title was good, but

L
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brought his own counsel from home to examine those records,
and acted upon his judgment of the title. The conduct of the
defendants supports their testimony, that they believed there
was validity to their title. The particular statements com-
plained of as against one of these appellants were true in fact,
and, if not true, were not of a character to avoid the purchase.
The wrong which these two appellants are specially charged
to have been guilty of was a wrong against their associates
and not against the purchaser, nor one of which he can take
advantage. It follows, therefore, that there was no such
showing made as would justify a court in rescinding the con-
tract of purchase, and decreeing a repayment of the money.

The decree will be reversed, and the case remanded, with
instructions to dismiss the bill as to these appellants.

Mg. Jusrtice Gray did not hear the argument or take part
in the decision of this case.

FINN ». BROWN.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF COLORADO.

No. 106. Argued November 24, 25, 1891. — Decided December 14, 1891.

Fifty shares of the stock of a national bank were transferred to F. on the
books of the bank October 29. A certificate therefor was made out hut
not delivered to him. He knew nothing of the transfer and did not
authorize it to be made. On October 30 he was appointed a director and
vice-president. On November 21 he was authorized to act as cashier.
He acted as vice-president and cashier from that day. On December
12 he bought and paid for 20 other shares. On January 2 following,
while the bank was insolvent, a dividend on its stock was fraudulently
made, and $1750 therefor placed to the credit of F. on its books. He,
learning on that day of the transfer of the 50 shares, ordered D., the
president of the bank, who had directed the transfer of the 50 ghares,
to retransfer it, and gave to D. his check to the order of D., individually,
for $1250 of the $1750. The bank failed January 22. In a suit by the
receiver of the bank against F. to recover the amount of an assessment

¥
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of 100 per cent by the Comptroller of the Currency in enforcement of

the individual liability of the shareholders, and to recover the $1750:

Held,

(1) In view of provisions of §§ 5146, 5147 and 5210 of the Revised Stat-
utes, it must be presumed conclusively that F. knew, from Novem-
ber 21, that the books showed he held 50 shares;

2) F. did not get rid of his liability for the $1250, by giving to D. his
check for that sum in favor of D. individually.

TaE court stated the case as follows :

This is an action at law, brought in the Circuit Court of the
United States for the District of Colorado, by the receiver of
the First National Bank of Leadville, Colorado, against Nicho-
las Finn, to recover $8750, with ‘interest upon $7000 thereof
from September 28, 1885, and upon $1750 thereof from Janu-
ary 2, 1884. The bank was a national banking corporation ;
and, it becoming insolvent, the Comptroller of the Currency, on
the 24th of January, 1884, appointed one Ellsworth receiver
of the bank, who afterwards resigned, and the plaintiff became
his suceessor.

The amended complaint alleges, that the defendant, on the
29th of October, 1883, became the holder of 50 shares of the
capital stock of the bank, and, on the 12th of December, 1883,
the holder of 20 others of such shares, the shares being of the
par value of $100 each ; that certificates of stock were duly
issued to the defendant for such shares respectively ; that, on
the 25th of September, 1885, the Comptroller of the Currency,
under § 5151 of the Revised Statutes, determined that, in order
to provide the money necessary to pay the debts of the bank,
1t was necessary to enforce the individual liability of its share-
holders to the full extent of 100 per centum of the par value
of the shares of its capital stock, and thereupon, on that day,
made an assessment to that effect, and directed the plaintiff to
take the necessary proceedings to enforce such individual lia-
bility ; that thereupon there became due from the defendant
870005 that due notice was thereupon served upon him; but
that he had paid no part of the assessment.

The amended complaint then sets forth, as a second cause of
action, that on the 2d of January, 1884, and for a long time
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prior thereto, the defendant was a shareholder and director,
and acting cashier, of the bank; that, on that date and for a
long time prior thereto, the bank was insolvent ; that on that
date, by its board of directors, it fraudulently and wrongtully
declared a dividend of 25 per cent on its capital stock, to be
paid to its shareholders; that the defendant, as such director,
was present at the meeting of the board at which such divi-
dend was declared, and united in such action, with full knowl-
edge of such insolvency; that on that date, the defendant
received from the bank $1750, as his proportion, on said 70
shares, of said dividend, and retained, and still retains, .that
sum, with full knowledge that at that date there were then no
net profits of the bank, and that the dividend was wrongfully
withdrawn from its capital stock ; and that repayment of the
$1750 had been demanded by the defendant, and refused.

The answer denies that the defendant ever became the
holder of the 50 shares of stock, or that there was issued to
him a certificate for 50 shares, but admits that on the 12th of
December, 1883, he became the holder of 20 shares, and that
there was issued to him a certificate therefor. It admits the
defendant’s liability for $2000 on the 20 shares of stock, and
alleges that, after the commencement of the suit, he paid to
the plaintiff the $2000. It denies that, at the time stated in
the second cause of action set forth in the amended complaint,
as to the $1750, the defendant was a director of the bank, or
that he ever was its acting cashier. It takes issue as to the
declaring of the 25 per cent dividend, and denies that the de-
fendant, as a director of the bank or ol:hermse was present at
the meeting of the board at which it was declared, or that he
united in such alleged action with any knowledge of the insol-
vency of the bank or otherwise, and denies that he received
the $1750 as his proportion of such dividend, but admits that
he received 8500 as a dividend of 25 per cent upon the 20
shares.

The cause was tried before the court and a jury, and a verdict
was rendered for the plaintiff, for $7833.33, and a judgment for
the plaintiff for that amount was entered. The defendant has
sued out a writ of error to review that judgment. There is &
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bill of exceptions, which contains all the evidence given on the
trial.

The facts of the case appear to be as follows: The doors of
the bank were closed on the 22d of January, 1884. Imme-
diately thereafter Ellsworth was appointed receiver, and
continued to be such until February 1, 1884, when, on his
resignation, the plaintiff was appointed in his place. Accord-
ing to the stubs of the book of certificates and as shown by the
stock register, 50 shares of the stock were transferred to the
defendant, by issuing a certificate for 50 shares, dated October
29, 1883, 40 shares of which were issued to the defendant from
the stock of one McNany, and ten shares from the stock of
Frank W. De Walt, the president of the bank. Those 50
shares constituted the only stock which stood in the name of
the defendant, until December 12, 1883. On the 30th of Octo-
ber, 1883, at a directors’ meeting, the defendant was appointed
a director ; and on the same day, at a directors’ meeting, he
was appointed vice-president of the bank. On the 21st of
November, 1883, at a directors’ meeting, at which the defend-
ant was present and voting, the resignation of P. J. Sours, the
cashier, was accepted and the defendant, as vice-president,
was authorized to act as cashier until a new cashier should be
regularly appointed. On the same day, the defendant and
De Walt, the president, were authorized to pass judgment on
all notes, ete., offered for discount. The defendant discharged
the duties of vice-president from the 21st of November, 1883,
until the bank failed. It appeared from the book of share
certificates, that the defendant, at the time of the failure of
the bank, was the owner of 70 shares of its stock. It also
appeared that, since this suit was brought, he had paid the
$2000 assessment on the 20 shares. It further appeared that
the defendant, as vice-president, wrote a number of letters to
correspondents of the bank, notifying them of the resignation
of Sours as cashier and enclosing the defendant’s signature,
which was to be recognized on bills of exchange, etc., subse-
quent to that time; and that he signed, as vice-president, be-
tween November 21 and December 12, 1883, and also between
December 12, 1883, and January 22, 1884, a large number of
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certificates of deposit and bills of exchange issued by the bank.
No regular stock book was kept in the bank, but a list of
stockholders and transfers of stock appeared in one of its
books, in which was entered a credit to the defendant of 50
shares of stock on October 29, 1883, and of 20 shares more,
purchased by him from Sours, on December 12, 1883. It
appeared that no demand had been made upon De Walt or
McNany to pay the assessment on the 50 shares. The defend-
ant claimed that the 50 shares were transferred to him without
his knowledge or consent ; that no transfer appeared upon the
books, to the credit of either De Walt or McNany from the
defendant, of any sum of money for the 50 shares; and that
the certificate for the 50 shares was not among the papers
of the bank, so far as the receiver could ascertain. The defend-
ant, on cross-examination as a witness, gave evidence tending
to show that, in connection with De Walt, he had fulfilled the
duties of cashier of the bank from the time of his election as
vice-president. The books of the bank showed that it was
insolvent on January 2, 1884. Sours owned 20 shares of the
stock on the 29th of October, 1883. On that day he tendered
his resignation to the president, and on the same day the pres-
ident instructed him to issue a certificate of stock for 50 shares
in the name of the defendant, transferring 40 shares thercof
from the stock of McNany, and ten shares from the stock of
De Walt. Sours wrote the certificate, signed it as cashier, and
lett it in the book of certificates, but did not deliver it to the
defendant. On the 21st of November, 1883, Sours attended
a meeting of the directors, at which time his resignation as
cashier was accepted ; and, at that meeting, the defendant
was elected a director, and on the same day, at a meeting
attended by the defendant, the latter was elected vicepresi-
dent. On December 12, 1883, the defendant paid Sours $2400
for his 20 shares, and Sours handed to him the certificate
therefor, duly assigned. It was customary for Sours, as casb-
ier, to sign new certificates of stock as issued. He resigned
because he was not satisfied with the manner in which the bank
was conducted and had his fears of coming disasters. Ie knew
that no cashier had been elected to take his place, and that the




FINN ». BROWN,
Statement of the Case.

duties of that office had been performed by the defendant;
and Sours ceased his active connection with the bank after
the defendant had been elected vice-president and before he
disposed of his stock to the defendant.

The defendant testified that he knew nothing of the transfer
of the 50 shares of stock to his name, and was absent from
Leadville at the time; that after he returned, he was urged
by De Walt to invest in the stock of the bank and become one
of its active officers, which he consented to do; that on the
21st of November, 1883, he was elected a director, he being
present at the meeting; that, at the same meeting, he was
elected vice-president, and entered at once upon ‘the discharge
of his duties ; that he was then urged to obtain some stock in
the bank, and was informed by the president that 20 shares
of the stock could be secured from Sours for a premium of
$20 per share, and was advised by the president to take it, the
latter representing the bank to be in a prosperous condition ;
that the defendant then purchased the 20 shares from Sours,
and had them transferred to his name on the books, and took
a certificate therefor; that, from the time of his election as
vice-president, he performed some of the business of the bank,
had his headquarters in the bank, wrote some letters, and
signed some certificates of deposit and bills of exchange, the
business being of a routine character, and he having little
knowledge of the books and no knowledge of the condition of
the bank, and relying almost entirely upon the representations
and management of the president; and that he never had a
certificate for the 50 shares or any other shares, except the 20
shares,

On the 2d of J anuary, 1884, a dividend of 25 per cent on
the capital stock of the bank was declared, and the sum of
81750 was transferred to the credit of the defendant, as his
share of such dividend on 70 shares of stock. At that time,
“’19. bank was wholly insolvent, and the declaration of the
d}wdend was fraudulent. According to the record of the
directors’ meeting at which the dividend was declared, the de-
ff?nfiant was present and seconded the motion to declare the
dividend. The entry in the book of records of the bank of

-
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the declaration of the dividend was thought to be in the hand-
writing of a female relative of the president. The defendant
testified that on the 2d of January, 1884, he was informed by
De Walt, the president, that a dividend of 25 per cent had
been declared, and, by some one else, that the sum of $1750
on account of such dividend had been transferred to his credit
by order of De Walt ; that, being the owner of only 20 shares,
he at once inquired of De Walt about it, when, for the first
time, he was informed that the 50 shares had been transferred
to his credit and stood in his name on the books of the bank,
in consequence of which 1250 had been transferred to his
credit as soon as the dividend was declared ; that he inquired
of De Walt why the 50 shares were in his name, and was in-
formed that they had been so transferred merely because De
Walt thought the defendant might desire to purchase them as
a good investment ; that the defendant at once repudiated the
transaction, and refused to purchase the stock or have any-
thing to do with it, and ordered De Walt to retransfer the
same back to his own name without delay ; that the defendant
immediately sat down and drew his check for $1250 to the
order of De Walt individually, and handed it to the latter;
that the check was duly charged on the books of the bank to
the defendant and credited to the account of De Walt; that
almost immediately thereafter, the defendant was summoned
on a jury, and was kept in attendance thereon almost con-
stantly until the 21st of January, 1884, the day but one before
the suspension of the bank ; that, during a part of such jury
service, he was confined with the other jurors, and not per
mitted to separate from them; that the next day after the
agreement of the jury, he was engaged in looking after the
affairs of the bank, and did not think of the stock or whether
it had been transferred by De Walt; and that the bank almost
immediately suspended.

The defendant also gave evidence tending to show that he
never attended a meeting of the directors for the purpose of
declaring the dividend of January 2, and knew nothing about
the fact that the books contained such an entry; and that he
had no knowledge of the declaration of the dividend beyond

.
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the statement of De Walt to that effect. He recognized the
handwriting of the entry of the meeting at which the dividend
was declared as being that of a lady cousin of De Walt; and
testified that, according to the best of his information, the
entry was written at the house of De Walt and not at the
bank; that he never examined the book of certificates of
shares, or any other entry or any other book, with reference
to the shares; that he had no knowledge of the insolvent con-
dition of the bank, and was assured by De Walt that the bank
was doing a large business and making money, and that the
shares were a profitable investment; that to the best of his
recollection he had not sworn that the bank was in good con-
dition on January 1, but, as one of the directors, he attested a
sworn statement of its condition, which was verified by the
president ; that at the time the dividend was declared, he was
of the belief that the president had the right to set apart from
the profits of the bank such an amount as would represent the
dividend which might be declared ; that he paid no further
attention to it after that; and that he was not aware that the
bank was then insolvent and not ‘in a condition to pay its
debts, nor aware, at the time of the suspension of the bank,
that there was less than $100 in currency on hand.

At the close of the evidence, the court refused to submit
the cause to the jury, to which refusal the defendant ex-
cepted. The court then instructed the jury that, under the
evidence of the defendant himself, as well as under the testi-
mony for him, he was estopped from denying his ownership
of the 50 shares ; and that, inasmuch as he had not repaid the
$1250 of dividend to the bank, but had paid it to De Walt, he
had not refunded that amount in the manner in which he
should have done. The court thereupon instructed the jury to
find a verdiet for $5000, the par value of 50 shares at $100
per share, and interest on such par value at the rate of ten
per cent per annum from the date of the demand for payment
by the plaintiff, together with $1750 dividend on the 70 shares
of stock. The defendant excepted to that instruction. The
defendant then asked the court to give seven several instruc-

tions, which were refused, and to each refusal the defendant
excepted.
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The defendant then moved for a new trial, which was
denied by the court, in an opinion reported in 34 Fed. Rep.
124. The ground of the denial of the motion for a new trial
was stated by the court in its opinion to be, that the defend-
ant was chargeable with notice of the transfer of the 50 shares
to him, he having acted as vice-president and cashier during
the time when those shares were transferred to him ; that any
investigation of the books of the bank would have led to the
discovery that he was a stockholder to the extent of the 50
shares in question; that, when he was informed of the divi-
dend of January 2, all he did was to pay the $1250 to De
Walt, who, he supposed, was the owner of the shares; and
that he did not return the money to the bank.

Mr. T. M. Patterson for plaintiff in error. Mr. C S
Thomas and Mr. C. C. Parsons were on the brief.

The first assignment of error is based upon the refusal of the
court to permit the said cause to go to the jury, and instructing
them to find a verdict against the plaintiff in error, and that the
plaintiff in error was estopped from denying the ownership of
the 50 shares of stock standing in his name upon the books of
the bank. Shares of stock in a corporation subject their owners
to individual liability. The ownership of it is not, therefore,
necessarily beneficial, but may impose liabilities which are
greater than the advantages arising from its possession, and
hence, in the transfer of corporate stock, which necessarily
carries with it all the responsibilities attaching to the owner-
ship, there is no presumption of acceptance. It is especially
clear that, where an attempt is actually made to enforce the
liability of the transferee, no presumption will prevent his
right to refuse the transfer. Cartmell's Case, L. R. 9 Ch. 691;
LRobinson v. Lane, 19 Georgia, 337; Skowhegan Bank v. Cutler,
49 Maine, 315. In all cases, however, in which the transfer
of the stock has originally been made without the knowledge
and consent of the transferee, he has the right to repudiate
the transaction, providing he has not already confirmed it.
Ex parte Hennessey, 2 Macn. & Gord. 201; Webster v. Uplon,
91 U. S. 65; Turnbull v. Payson, 95 U. S. 418; Keyser V.
Hitz, 133 U, S. 138,
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The transfer of stock to a person upon the books of a com-
pany is not sufficient in itself to make him an owner of the
same and subject to the liabilities thereof, unless he shall
have done something which shall constitute an acceptance of
the transfer, or which estops him to deny his ownership.
Tripp v. Appleman, 35 Fed. Rep. 19; Turnbull v. Payson,
supra. 'What will amount to an acceptance in the transfer of
stock is a question of fact not as yet regulated by any general
rulesof law.  Pém’s Case, 3 DeG. & Sm. 11; Sanger v. Upton,
91 U. 8. 56.

In the transfer of personal property — and corporate stock
is personal property and subject to all the general rules of law
regulating it— it may be safely said: There is no acceptance
unless the transferee has exercised his option to receive or
reject the property transferred, or has done something which
will operate to deprive him of his option. Géllman v. Hill,
36 N. . 811, 820 ; Shepherd v. Pressey, 32 N. . 55 ; Messer v.
Woodman, 22 N. H. 172, 181; 8. C. 53 Am. Dec. 241; Belt v.
Marriott, 9 Gill, 831 ; Clark v. Tucker, 2 Sandford, (N. Y.) 157.

In the light of these authorities, it is very clear that the
plaintiff in error should have been allowed to go to the jury
with the defence which he had made. That defence involved
questions of fact, of the truth of which it was the sole judge.
Commissioners of Marion County v. Clark, 94 U. S. 278, 284 ;
Pawling v. United States, 4 Cranch, 219, 222 ; Chicago, Rock
Islond dee. Railway v. Lewis, 109 Illinois, 120, 124 ; Lord v.
Puchlo Smelting & Refining Co., 12 Colorado, 390.

The second assignment is based upon the error of the Cir-
cuit Court in instructing the jury that under the evidence of
the defendant, as well as the testimony of the defence, the
defendant was estopped from denying the ownership of the
stock in controversy, (which has been discussed,) and that,
nasmuch as he had repaid the $1250 in dividends, not to the
bank, but to Frank W. De Walt, he did not refund the amount
thereof in the manner which he should have done — in other
words, that he should have paid the $1250 to the bank instead
of to Frank W. De Walt. This was fallacious.

Immediately upon the declaration of a dividend by the
VOL. CcXLII—5
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directors of a company, it becomes a debt due and payable
from the company to the stockholders. Aing v. Paterson &
Hudson River Railroad, 5 Dutcher (29 N. J. Law) 82, 504;
March v. Eastern Railroad, 43 N. I. 515 ; Foote, Appellant,
22 Pick. 299; Foawcett v. Laurie, 1 Drew. & Sm. 192. The
$1250 in question was a 25 per cent dividend upon the 50
shares of stock here involved. This dividend, as soon as it
was declared, became the property of the owner of that stock
at the time of declaring the dividend. The court below in-
structed the jury that this should have been paid to the bank,
and that when Finn failed to repay it to the bank he did not
return it in the proper manner. Certainly the bank was not
the owner of this stock, nor could it be the owner of its own
stock under the National Banking Law, save as security for
a preéxisting debt. If it was not the owner of the stock, it
had no more right to the dividend than any stranger.

It was urged at the trial in the court below, and accepted
by the presiding judge as the law, that the 50 shares of stock
having been transferred upon the stock books as above de-
scribed, and standing in the name of the defendant in error
upon the stubs at the time of his election, he would be estopped
from denying their ownership and would be conclusively pre-
sumed to be the owner of the same because he had accepted
the office of director.

In Morse on Banks and Banking, p. 117, it is said, referring
to the statutory prerequisite for qualification as director:
“This regulation, however, simply prescribes the requisite qual
ification for his election to the office. If a person not thus
qualified is elected, and seeks to enter upon the office without
qualifying by the purchase of the requisite number of shares,
he may be ousted by legal process, but his acting as a director
will not make him in any manner liable for this number of
shares. Neither can he be regarded either at law or in equity,
or for any purpose, as the constructive owner of them. His
entering upon the enjoyment of the office does not in any cas
estop him from alleging his non-ownership of the requisite
number of shares to qualify him for the position.” By hov
much the stronger is the rule to be applied when the director
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shall have qualified himself, in fact, by the purchase of 20
shares in addition to those upon which this constructive lia-
bility is sought to be enforced.

The same rule has been laid down with the same certainty
in England in Zz parte Marquis of Abercorn, 4 DeG., F. & J.
95; Roney’s Case, 4 DeG. J. & S. 426.

There can be no question from the foregoing authorities,
that the mere acceptance of the office of director will not con-
stitute one so accepting -a shareholder in the company, in the
absence of an express agreement between him and the com-
pany that he will in fact become so; and it is no less true that
the only obligation imposed upon the one so accepting is that
he shall, within a reasonable time, in case he accepts and
enters upon the duties of his office, qualify himself as a direc-
tor by the purchase of the requisite number of shares.

Mr. J. B. Henderson for defendant in error. Mr. Edward
0. Wolcott, Mr. Joel F. Vaile and Mr. Henry F. May filed a
brief for same.

Mz. Justice Bratcurorp, after stating the case, delivered
the opinion of the court.

The contention on the part of the defendant is that the Cir-
cuit Court erred in not allowing the cause to go to the jury.
It is undoubtedly true, as contended by the defendant, that, as
the 50 shares of stock were transferred to him originally with-
out his knowledge and consent, he had a right to repudiate the
transaction ; but he is presumed to be the owner of the stock
when his name appears upon the books of the bank as such
owner, and the burden of proof is upon him to show that he
is in fact not the owner. Webster v. Upton, 91 U. S. 65, 72;
Turnbull v. Payson, 95 U. S. 418, 421 ; Keyser v. Hitz, 133
U.8.138. We think it entirely clear, on the evidence, that
the defendant did not sustain such burden of proof; and that
there was no question thereon for the jury.

It is provided as follows, in regard to national banks, by
§ 5146 of the Revised Statutes: Every director must, during
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his whole term of service, be a citizen of the United States,
and at least three-fourths of the directors must have resided in
the State, Territory or district in which the association is
located, for at least one year immediately preceding their elec-
tion, and must be residents therein during their continuance
in office. Every director must own, in his own right, at least
ten shares of the capital stock of the association of which he
is a director. Any director who ceases to be the owner of
ten shares of the stock, or who becomes in any other manner
disqualified, shall thereby vacate his place.” Section 5147
reads as follows: “Each director, when appointed or elected,
shall take an oath that he will, so far as the duty devolves
on him, diligently and honestly administer the affairs of such
association, and will not knowingly violate, or willingly permit
to be violated, any of the provisions of this title, and that he
is the owner in good faith, and in his own right, of the num-
ber of shares of stock required by this title, subscribed by him,
or standing in his name on the books of the association, and
that the same is not hypothecated, or in any way pledged, as
security for any loan or debt. Such oath, subscribed by the
director making it, and certified by the officer before whom it
is taken, shall be immediately transmitted to the Comptroller
of the Currency, and shall be filed and preserved in his office.”

The meaning of § 5146 is that every director must own in
his own right, during his whole term of service, at least 10
shares of the stock; and that, if he does not own such 10
shares, he cannot become or continue a director. In the
absence of any proof on the subject, it is to be presumed that
the defendant took the oath prescribed in § 5147, when he
was appointed, that he owned 10 shares of the stock. As he
was appointed a director and vice-president at least as early as
November 21, 1883, and acted as such from that time, and did
not purchase the 20 shares from Sours until December 12
1883, he was violating the law during that interval, unless he
owned during that space of time at least 10 shares of the
stock ; and if he took the oath prescribed by § 5147, he took
it untruly if he did not own when he took it 10 shares of the
stock. According to his own testimony, he was elected vice:
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president on the 21st of November, and acted as such from
that time, and also from that time fulfilled the duties of
cashier of the bank, covering the period prior to December 12,
when he purchased the 20 shares from Sours. The only state
of facts consistent with the truth, according to the books of
the bank, is that he owned the 50 shares from October 29,
1883, the day those shares were transferred to him, and the
day before the records of the bank show that he was elected a
director. It would appear that those 50 shares may have
been transferred to him at par; and he paid a premium of $20
a share for the 20 shares which he purchased from Sours.

It is provided as follows by § 5210 of the Revised Statutes :
“The president and cashier of every national banking associa-
tion shall cause to be kept at all times a full and correct list
of the names and residences of all the shareholders in the
association, and the number of shares held by each, in the
office where its business is transacted. Such list shall be
subject to the inspection of all the shareholders and creditors
of the association, and the officers authorized to assess taxes
under state authority, during business hours of each day in
which business may be legally transacted. A copy of such
list, on the first Monday of July of each year, verified by the
oath of such president or cashier, shall be transmitted to the
Comptroller of the Currency.”

It was the duty of the defendant, as acting cashier, and _in
the absence of any regular cashier, and of any other person
authorized to act as cashier, to cause to be kept, under § 5210,
the list of shareholders and of the number of their shares,
therein specified ; and the conclusive presumption must be
that he kept such list and was cognizant of its contents. It
necessarily showed his ownership of the 50 shares. Irrespec-
tive of the general duties imposed by law upon the cashier
Qf a bank, or a person who acts as such cashier, the statute
mposed upon him, in the present case, the specific duty
mentioned in § 5210 ; and it must be presumed conclusively
that he knew, from the 21st of November, 1883, that the
books showed that he was a shareholder to the amount of the
50 shares. The instruction of the Circuit Court to that effect
Was, therefore, proper.
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In regard to the dividend of 25 per cent it was clearly
fraudulent and unlawful. The defendant did not get rid of
his liability for the $1250 by drawing his check for that sum
in favor of De Walt individually and handing the same to
De Walt. The money belonged to the bank, and ought to
have been restored to the bank. The dividend being unlaw-
ful, and the $1250 having been paid to the defendant by the
bank, by being transferred to his credit by the bank on its
books, it was not for him to take the place of the bank and
to pay the money to De Walt. Whatever might have been the
case if the dividend had been a lawful one and if the $1250
had been transferred by the bank to the credit of the defend-
ant through inadvertence, the $1250 was no more the lawful
property of De Walt than if the 50 shares (10 of which had
been the property of De Walt) had not been transferred to
the defendant by the instruction of De Walt to Sours to that
effect.

The various instructions asked by the defendant and refused,
were all of them predicated, in substance, on the assumption
that the conduct of the defendant and his connection with the
bank were not such as to estop him from denying his ownership
of the 50 shares of stock, and upon the alleged fact that the
defendant, by paying the $1250 to De Walt in respect of the
25 per cent dividend on the 50 shares, had freed himself from
his liability to repay such dividend to the bank.

No general rule can be laid down as to what will constitute,
in any particular case, an acceptance of the transfer of stock
or the equivalent thereof, in a case where the transferee is in
fact ignorant of the fact of transfer; but each case must be
decided on its own facts. In the present case, the defendant
testifies that on the 2d of January, 1884, when he was informed
of the 25 per cent dividend and of the transfer to his credit of
$1250 thereof, he at once repudiated the transaction and ordered
De Walt to transfer the 50 shares to his own name without
delay. DBut this was of no more effect than his drawing his
check for the $1250 to the order of De Walt individually, and
handing it to De Walt. The defendant, as vice-president and
acting cashier of the bank, had the power himself to transfer
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the 40 shares back to McNany and the 10 shares back to De
Walt. He did not do so, but, knowing that the 50 shares had
been transferred to his credit and stood in his name upon the
books, he suffered the matter to remain in that shape for twenty
days, until the doors of the bank were closed. He states that
he did not go upon the jury until after the transaction which
resulted in the drawing of the check to the order of De Walt
for $1250. It was the defendant’s duty, and he had the power,
himself to make the transfer upon the books of the bank,
Whitney v. Butler, 118 U. 8. 655, 662; Richmond v. Lrons,
121 U. 8. 27, 58 ; and it made no difference as to his power to
transfer, that the certificate for the 50 shares had not been
delivered to him. Pacific National Bank v. Eoton, 141 U. S.
227, 233. It appears by the evidence that the bank had a stock
register and a book of certificates of shares, and that a list of
stockholders and of transfers was kept in one of its books,
although it had no regular stock book.

The jury would not have been justified in holding the defend-
ant not liable for the assessment on the 50 shares or for the
$1750 dividend. The dividend was undoubtedly fraudulent,
and the records of the bank were falsified in showing that the
defendant was present at the meeting at which the dividend
was declared. It was declared, probably, by De Walt himself
alone, for the purpose of showing a fictitious prosperity and of
concealing from the public and the directors the real condition of
the affairs of the bank. The defendant had had no previous
connection with banking business, and was deceived by De
Walt. But all this cannot relieve him from liability. The
statutes of the United States are explicit as to the necessary
ownership of stock in a national bank by a director thereof,
gnd as to his taking an oath to that effect, and as to the keep-
Ing by the cashier of a correct list of the shareholders and of
the number of shares each of them holds; and it cannot be
held, with any safety to the interests of the public and of those
who deal with national banks, that a director, who also is vice-
president and acts as cashier, can shield himself from liability

by alleging ignorance of what appears by the books of which
he has charge.
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It has been held in England, that the fact that a person acts
as director will not of itself make him liable as a holder of the
number" of shares required to qualify him to be a director,
Marquis of Abercorn’s Case, 4 De G., F. & J. 18, 95, 110;
Loney’s Cuse, 4 De G., J. & S. 426 ; but we decide this case
on the fact that the defendant appeared by the books of the
bank to be the holder of the 50 shares prior to the time when he
became a director or vice-president, and prior to the time when
he began to act as cashier; and we hold that, acting in those
capacities down to the time when the doors of the bank were
closed, he must be presumed conclusively to have had knowl-
edge, during that interval, of what the books of the bank showed
in regard to his holding the 50 shares ; and that his action in
respect of the 25 per cent dividend, after he learned of it on
the 2d of January, 1884, was such as not to relieve him from
his liability for the $1250.

In some of the English cases cited, there was no requirement
that, in order to be a director, there should be ownership of a
specified number of shares. In the present case, the statute
required an ownership of at least 10 shares, to become or to
continue a director; and as the books of the bank showed that
50 shares were transferred to the defendant before he was
elected a director, and that those shares were in one certificate,
the defendant could not have been advised that he held 10
shares, without learning at the same time that he held 50 shares.
But, in view of the requirements before referred to, of the stat-
ute of the United States, no rule of law deduced from the Eng-
lish authorities can apply.

Judgment affirmad.
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ERROR TO THE SUPREME COURT OF THE STATE OF MISSOURI.
No. 114. Argued November 25, 30, 1891. — Decided December 14, 1891.

In an action of ejectment in a state court in Missouri, both parties claimed
under the New Madrid act, February 17, 1815, 3 Stat. 211, c. 45. In 1818
one Hammond entered on the premises, and occupied it until about 1825,
claiming title from one Hunot, whose claim, under a Spanish grant, was
confirmed by Congress, April 29, 1816, 3 Stat. 328, c. 159. The plaintiffs
claimed as heirs of Hammond. The defendant claimed under an execu-
tion sale on a judgment obtained in a state court against Hammond in
1823, under which possession had been taken and maintained. This was
fortified by a patent issued, in 1859, to Hunot, or his legal-representa-
tives. At the trial of the action in the state court, it was held that,
although the legal title to the tract in dispute was in the United States at
the time of the sale under the execution, yet Hammond had an equitable
interest in it, which-was subject to sale under execution, and that, under
the statutes of Missouri, the sheriff’s deed passed all his interest in the
premises to the purchaser. Some Federal questions were also raised
and decided adversely to the plaintiffs. Judgment being rendered for
the defendant, the plaintiffs sued out this writ of error. Held, that this
ruling of the state court involved no Federal question, and was broad
enough to maintain the judgment, without considering the Federal ques-
tions raised, and that the writ of error must, therefore, be dismissed for
want of jurisdiction, — following Hopkins v. MecLure, 133 U. S. 380;
Hale v. Akers, 132 U. S. 554; and Henderson Bridge Co. v. Henderson
City, 141 U, S. 679.

Tur court stated the case as follows:

This was an action of ejectment, for a lot described, brought
in the Circuit Court of St. Louis County, June 15, 1874.

The facts necessary to be considered in the disposition of the
case are as follows: Joseph Hunot claimed a head right of 800
arpents of land, under the Spanish government, dated in 1802,
and located in what is now New Madrid County, Missouri.
On May 12, 1810, he conveyed this land by warranty deed to
Joseph Vandenbenden, and on November 4, 1815, Vandenben-
den conveyed the same by a like deed to Rufus Easton. Janu-
ary 31, 1811, the claim was presented for confirmation to the
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old board of commissioners and rejected ; but on November 1,
1815, Recorder Bates recommended the claim for 640 acres for
confirmation, and it was confirmed by act of Congress of
April 29, 1816, 3 Stat. 328, c¢. 159. August 12, 1816, Recorder
Bates issued a certificate, No. 161, stating that the tract had
been materially injured by earthquakes, and that under the
act of Congress of February 17, 1815, 3 Stat. 211, c. 45,
Joseph Hunot, or his legal representatives, (who had already
received a certificate for 160 acres,) were entitled to locate 480
acres of land on any of the public lands of the Territory of
Missouri, the sale of which was authorized by law. On June
16, 1818, Rufus Easton made application to the surveyor gen-
eral to locate the said certificate on certain lands in township
45, range 7 east, being the same on which it was subsequently
located. June 23, 1819, Joseph C. Brown, United States
deputy surveyor, returned to the surveyor general’s office a
plat and description of the 480 acres surveyed for Joseph
Hunot or his legal representatives. This survey, which was
numbered 2500, was returned to the recorder of land titles on
January 8, 1833, and on February 2, 1833, Frederick R. Con-
way, the recorder, issued and delivered to Peter Lindell patent
certificate No. 404, for said survey, in favor of Joseph Hunot
or his legal representatives. July 10, 1819, Rufus Easton and
wife, by deed of that date, conveyed to William Stokes 234
acres of this survey, described particularly by metes and
bounds. September 29, 1823, Rufus Easton, by deed of that
date, acknowledged October 9, 1823, and recorded February
9, 1824, in which he recited that he had previously, on Septem-
ber 3, 1818, executed his bond to Samuel ITammond and
James J. Wilkinson for the same land, conveyed to Samuel
Hammond 240 acres, being the whole of the Hunot survey, as
located by Rufus Easton by virtue of certificate No. 161,
except 234 acres of the tract, which he had conveyed to
Stokes. The lot in question in this suit is part of the 240 acres.
Samuel Hammond occupied, fenced and cultivated this land
between 1818 and 1823. In 1824 or 1825 he left St. Louis and
went to South Carolina, where he continued to reside until
1842, when he died leaving five children. On the 12th of
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March, 1819, Relfe, Chew and Clark instituted suit against
Samuel Hammond in the St. Louis Circuit Court, which
resulted in a judgment against him for the sum of $6841.804,
which judgment was finally affirmed by the then Supreme
Court at the May term, 1823. An execution was issued on
this judgment, May 23, 1823, and delivered to the sheriff of
St. Louis County, by virtue of which he levied upon the 240
acres, as the property of Samuel Hammond, and, after adver-
tisement, the land was sold by him, October 8, 1823, to Relfe
and Chew, who were the highest and best bidders for the
same, whereupon the sheriff executed his deed to said pur-
chasers in due form of law, dated November 4, 1823. This deed
was duly acknowledged and recorded. The land was subse-
quently sold and conveyed by Relfe and Chew to Peter Lin-
dell, to whom Joseph Hunot and wife had also conveyed. On
August 30, 1859, on Lindell’s application, a patent was issued
by the United States and recorded in the General Land Office,
conveying the said survey, with certain exceptions, to Joseph
Hunot or his legal representatives. The patent, although
dated August 30, 1859, was under consideration in the Depart-
ment of the Interior until November 12, 1860, when the Sec-
retary decided in favor of issuing it.

Plaintiffs in error derive their claim to the land as heirs of
Samuel Hammond or through conveyances made in 1873 and
1874 by such heirs. The defendants Johnston and Baker claim
title to the particular lot sued for under one of the heirs of
Peter Lindell.

The trial of the action having resulted in a judgment for
the defendants, the case was taken to the Supreme Court of
Missouri on appeal, by which court the judgment of the Cir-
cuit Court was affirmed. The opinion will be found reported
In 93 Missouri, 198. Thereupon a writ of error was sued out
from this court.

The errors assigned here are: First, that the Supreme Court
erred in holding that Tlammond had any title to the land in
controversy, which could be levied upon by the sheriff and
S?Iq upon execution against him, for the reason that the
United States survey No. 2500, made under said certificate
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No. 161, was not returned to the recorder of land titles for
the Territory of Missouri until January 8, 1833, and recorded
February 2, 1833; Second, that the court erred in holding
that the patent to Joseph IHunot or his legal representatives,
dated August 30, 1859, though not delivered until 1860, took
effect from its date, by which error it was claimed that Samuel
E. Hammond, one of the original plaintiffs, who lived in Ten-
nessee, was erroneously held to be barred.

The Supreme Court of Missouri considered, in its opinion,
and overruled, certain objections of plaintiffs to the deed of
the sheriff under the execution in the suit of Relfe, Chew and
Clark ». IJammond. These objections were that only a certi-
fied copy of the deed was offered in evidence; that the deed
was void for uncertainty of description; that, at the time of
the sale under the execution, Hammond had no interest in the
land subject to sale; and that Easton had no interest in the
property, because the surveyor general had not, at the date of
Easton’s deed to IIammond, returned a plat of the survey to
the recorder of land titles, and did not do so until 1833.

Plaintiffs in error contended that, at the time when Easton
conveyed to Hammond, and when the sheriff sold the land
under the execution, the title to the land was in the United
States. The court conceded that the legal title was in the
United States, but held that there was an equitable interest in
Easton and those claiming under him, which was subject to
sale under execution, and that, under the statutes of Missouri,
the sheriff’s deed was effectual in passing to the purchaser all
the estate and interest which the debtor had at the time of the
judgment. And the court used this language: “ Under the
view we have taken of the sheriff’s deed, and the force and
effect we have given to it, the title is in the defendants, and
the judgment will be affirmed. This result as to the effect of
the sheriff’s deed rendered it unnecessary to pass upon the
other question presented by the record, but we have ruled
upon them in order that there may be no embarrassment to
either party in a review of this judgment in the Supreme
Court of the United States.”
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Myr. George I. Edmunds and Mr. D. J. Jewett (with whom
was Mr. Henry Il. Denison on the brief) for plaintiffs in

error.

On the trial of this case, the plaintiffs in error asked the
trial court to give the following instructions: “The court is
requested to declare the law to be, that, under all the docu-
mentary evidence in the case, there was in 1823 no legal nor
equitable title in Samuel Hammond to any part of the land in
what is known as United States survey No. 2500, in the ecity
of St. Louis, and for that reason (having no reference to any
other) no title, legal or equitable, to any part of said land,
was acquired by the purchasers under the levy and sale by
Sheriff Walker, on execution against said Hammond, in Sep-
tember and October, 1823, as put in evidence by defendants in
this case.” This instruction was given by the trial court, but
was overruled by the Supreme Court.

The defendants also asked the trial court to give, and that
court gave the following instruction: “ When the patent to
Joseph Hunot, or his legal representatives, read in evidence
by defendants, was issued, the same related at least as far
back as the time of the passage of the Act of Congress of
April 26, 1822, if not to June 23, 1819, which is the time the
field survey was made of the land for which said patent was
issued.”  This instruction was given by the trial court, and
was sustained by the Supreme Court of Missouri, as appears
by their opinion.

Thus it appears that the vital question at issue, fatal to one
side or the other, is the proper construction and meaning, the
force and effect, of the Act of Congress of February 17, 1815,
before referred to, and known as the New Madrid Act. That
18 t0 say, whether or not there was on the 8th day of October,
1823, any title out of the United States by virtue of the pro-
Visions of said act, that would be called an equity under the
laws of Missouri, and subject to sale on execution.

It also fully appeared by the opinion of the Supreme Court
of Missouri, that in giving judgment against the rights claimed
by the plaintiffs in error, under the said New Madrid statute,
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they construed the force and effect of that statute, and denied
to the plaintiffs in error the right they claimed under it, and,
as plaintiffs allege, misconstrued said statute so as to give
rights to the defendants in error under it, to which they were
not entitled under the provisions of said law.

The case of Murdock v. The City of Memphis, 20 Wall. 59,
is considered a leading case upon the question of jurisdiction,
and in that case this court says (p. 637): Plaintiffs claim a
right under an act of the United States which was decided
against them by the Supreme Court of Tennessee, and this
claim gives jurisdiction to this court. Of course, the right
claimed must involve the construction of a statute of the
United States. The plaintiffs in error here claim a right to this
land under the proper construction of the before named New
Madrid statute. See also Rector v. Ashley, 6 Wall. 142 Les
stewr v. Price, 12 How. 59 ; Gdbson v. Chouteau, 13 Wall. 92.

Mr. J. B. Henderson for defendant in error. Mr. Jomes L.
Lewzs also filed a brief for same.

Mg. Crmer Justice FULLER, after stating the case, delivered
the opinion of the court.

It is well settled that where the Supreme Court of a State
decides a Federal question in rendering a judgment, and also
decides against the plaintiff in error upon an independent
ground not involving a Federal question and broad enough to
maintain the judgment, the writ of error will be dismissed
without considering the Federal question. Hopkins v. MeLurt
133 U. S. 880 ; Hale v. Akers, 132 U. S. 554 ; Henderson Bridge
Co. v. Henderson City, 141 U. S. 679.

Tested by this rule,

The writ of error must be dismissed, and it 1s so ordered.
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NEW ORLEANS v». NEW ORLEANS WATER WORKS
COMPANY.

CONERY ». NEW ORLEANS WATER WORKS
COMPANY.

ERROR TO THE SUPREME COURT OF THE STATE OF LOUISIANA.
Nos. 632,639, Argued November 2, 3, 1891. — Decided December 14, 1891.

If it appear in a case, brought here in error from a state court, that the de-
cision of the state court was made upon rules of general jurisprudence,
or that the case was disposed of there on other grounds, broad enough in
themselves to sustain the judgment without considering the Federal
question, and that such question was not necessarily involved, the juris-
diction of this court will not attach.

Before this court can be asked to determine whether a statute has impaired
the obligation of a contract, it must be made to appear that there was a
legal contract subject to impairment, and some ground to believe that it
has been impaired.

In order to constitute a violation of the constitutional provision against
depriving a person of his own property without due process of law, it
should appear that such person has a property in the particular thing of
which he is alleged to have been deprived.

The contract between the city of New Orleans and the Water Works Com-
pany, which forms the basis of these proceedings, was void as being
ultra vires ; and, having been repudiated by the city, cannot now be set
up by it as impaired by subsequent state legislation.

A municipal corporation, being a mere agent of the State, stands in its
governmental or public character, in no contract relation with its
sovereign, at whose pleasure its charter may be amended, changed or
revoked without the impairment of any constitutional obligation; but
such a corporation, in respect of its private or proprietary rights and
interests, may be entitled to constitutional protection.

There was no contract between the city and the Water Works Company,
which was protected against state legislation by the Constitution of the
United States.

The repeal of a statute providing that a municipal government may set off
the taxes of a water company against the company’s rates for water, and
the substitution of a different scheme of payment in its place, does not
deprive the municipality of its property without due process of law, in

the sense in which the word ‘¢ PECRIY = PCORURE RISy
the United States.
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TrE court stated the case as follows:

This was a motion to dismiss the writs of error in these
cases upon the ground that no Federal question was involved.
The suit was originally begun by the filing of a petition in
the Civil Distriet Court for the parish of Orleans by Edward
Conery, Jr., and about forty others, resident tax-payers of the
city of New Orleans, against the New Orleans Water Works
Company and the city, to enjoin the city from making any
appropriations or drawing any warrants in favor of the Water
‘Works Company under a certain contract set forth in the bill

The petition set forth in substance —

1. That the legislature in 1877 incorporated the New Orleans
Water Works Company for the purpose of furnishing the
inhabitants of the city with an adequate supply of pure water,
granting it the exclusive privilege of furnishing water to the
city and its inhabitants, by means of pipes and conduits, for
fifty years from the passage of the act; that the eleventh
section of the act provided that the city should be allowed to
use all water for municipal purposes free of charge, and in
consideration thereof the franchises and property of the com-
pany should be exempt from taxation, municipal, state or
parochial ; that in 1878 the act was amended in such manner
as to make the company liable to state taxes; and that the
act was accepted by the city, by the Water Works Company
and by all others interested, and the property purchased by
the city from the Commercial Bank was transferred to the
corporation.

2. That at the time the company was incorporated it was
known by every intelligent person in the State that the legis
lature had no power to exempt property from taxation, except
such as was used for church, school or charitable purposes;
that for several years the Water Works Company supplied
the city with water, and the city demanded of the company
no taxes; that in the year 1881 the city brought suit against
the company for the sum of $11,484.87, taxes assessed upon
its property for that year; that the Water Works Company
reconvened in that suit and demanded payment for the water
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it had furnished ; that in the Civil District Court, where the
case was tried, judgment was rendered in favor of the city for
the taxes, and also in favor of the company against the city
for the value of the water supply for that year, namely,
$40,281.87; that the city appealed, and in the Supreme Court
the judgment in favor of the city was affirmed, but the judg-
ment in favor of the company was reduced to $11,484.87, the
exact amount of the taxes for that year ; and that the Supreme
Court decided that, under the act of 1877, the company had
no right to recover from the city any sum for the water supply
greater than the city taxes for that year.

3. That the company, in 1884, procured an act of the legis-
lature, providing that the city should be required to pay the
company the value of all the water it had supplied or should
supply during any year for which taxes had: been levied for
municipal purposes; that unless the city should provide and
appropriate a sum sufficient for this purpose the company
should not be compelled to deliver water to it ; that the taxes
imposed should not be exacted until the city should have pro-
vided for the payment of the water supply for the same year;
and that the city should be empowered to contract with the
company, and determine upon the terms and conditions, and
fix a price for obtaining from said company such supply of
clear or filtered water.

4. That, acting under this statute, the city council, in Sep-
tember, 1884, passed an ordinance, No. 909, authorizing the
mayor to enter into a contract with the company, and in
pursuance thereof the mayor did enter into such contract,
binding the city, during the whole of the remainder of the
charter of the company, to pay it the sum of $60 for every
fire-plug, fire-hydrant and fire-well connected with the mains
or pipes of the company, “of which there are now 1139, and
which number shall ever be the least measure of the annual
sum to be paid said company,” and to pay $60 each for every
fj;lditional hydrant, etc. This contract was executed October
3, 1884,

5. That said ordinance, No. 909, and said contract were not
authorized by the act of 1884; that the legislature did not

VOL. CXLII—6
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contemplate that the contract relations between the city and
the company, as set forth in its charter and interpreted by the
Supreme Court, should be in any manner changed, except for
the purpose of enabling the company to furnish clear and
filtered water to the city ; that the only proper interpretation
of said act was, that the city, before it demanded the taxes
from the Water Works Company, should provide in its budget
for the payment of the amount due to the company under its
charter as interpreted by the Supreme Court, for the water
furnished in that year by the company, and that the value of
the water mentioned did not mean new value to be fixed by
contract between the company and the city, but the value as
fixed in the charter of the company, which was binding upon
both parties; that, if the act did contemplate a new and
different contract, stipulating what the value of the water was,
it was unconstitutional, null and void, in that — First, it vio-
lated that provision of the state constitution which declares
that, ¢ The General Assembly shall not pass any local or special
law creating corporations, or amending, renewing, extending
or explaining the charter thereof.” Second, that it violated
Article 57, which declares that “ The General Assembly shall
have no power to release or extinguish, or to authorize the
releasing or extinguishing, in whole or in part, the indebted-
ness, liability or obligation of any corporation or individual
to this State or to any parish or municipal corporation therein.”
Third, that it violated Article 234, which provides against
remitting the forfeiture of the charter of any corporation, or
renewing, altering or amending the same, or passing any
general or special law for the benefit of said corporation,
“except on the condition that said corporation shall thereatter
hold its charter subject to the provisions of this constitution.”
Fourth, that it also violates Article 45, because it embraces
more than one object.

6. That, in accordance with this unlawful contract, the city
appropriated, for the year 1885, $68,340, to be paid to the
Water Works Company for the water supply for that year, of
which it had already been paid $39,875; that the petitioners
presented a petition to the council protesting against this con-
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tract, calling attention to its unconstitutionality and illegality,
and asking the council to repudiate it ; that the council neglected
to take any action; and that they believe it did not intend to
do so, but would continue to recognize the contract from year
to year and make appropriations to pay it.

Wherefore they prayed an injunction against the city from
making any appropriation under the contract, and that the
contract of October 3, 1884, and ordinance No. 909, and the
act of the legislature of 1884, be declared unconstitutional,
null and void, and both parties be enjoined from setting up
the contract as valid and binding. Exceptions were filed to
this petition, which were sustained and the petition dismissed.
An appeal was thereupon taken to the Supreme Court of the
State. It does not appear clearly what became of this appeal,
though the decree of the court below seems to have been
reversed, as an answer was subsequently filed in the court of
original jurisdiction, admitting most of the allegations of fact
in the bill, but denying the construction put upon the contract,
and denying that the price contracted to be paid by the city
was unfair or exorbitant. Judgment was subsequently entered
to the effect that the contract, the ordinance No. 909 of Sep-
tember 23, 1884, and the act of the legislature of 1884, were
unconstitutional, null and void, and an injunction was issued
according to the prayer of the bill. An appeal was taken to
the Supreme Court of the State, upon the hearing of which
the judgment of the lower court was reversed, and the bill
dismissed and the injunction dissolved. 41 La. Ann. 910.
Thereupon writs of error were sued out from this court, both
by the city of New Orleans and by Conery and the other tax-
payers. The record being filed, this motion was made to
dismiss,

The cases were argued on the merits as well as on the
motions,

. Tfl[r. Carleton Hunt for the plaintiffs in error, and in oppo-
sition to the motions.

Mr. J. R. Beckwith, Mr. G. A. Breauw and Mr. F. P.
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Poché for the defendants in error, and in support of the
motions. Mr. H. H. Hall was on their brief.

Mk. Justice Brown, after stating the case, delivered the
opinion of the court.

In order to sustain the jurisdiction of this court upon the
ground that a Federal question is presented, it should appear
either that such question was apparent in the record, and that
a decision was made thereon, or that, from the facts stated,
such question must have arisen, and been necessarily involved
in the case. If it appear either that the decision of the state
court was made upon rules of general jurisprudence, or that
the case was disposed of upon other grounds, broad enough in
themselves to sustain the judgment without considering the
Federal question, and that such question was not necessarily
involved, the jurisdiction of this court will not attach.

(1) Was there a Federal question involved in this case’
None such appears upon the face of the bill, the basis of which
is a conflict between the act of 1884, and the ordinance and
contract thereunder and the constitution of the State. Four
clauses of the constitution are cited, all of which this act is
alleged to violate ; but in none of them is there a suggestion
of a conflict with the Federal constitution or laws. On May
27, 1887, the city of New Orleans filed a brief answer to the
bill denying, all and singular, the allegations therein contained,
etc., and praying judgment against the plaintiffs’ demand.
On November 3, 1888, without withdrawing its first answer,
it filed an amended or supplemental answer, in which it
assumed an entirely different position, averring that by the
terms of the act of 1877 the city was entitled to its supply of
water free of charge, “and that the guaranty of this law to
the city, securing to it the benefits of free water, has not been
and cannot be diminished without impairing the obligation of
contracts, and thereby violating Article 1, section 10 of the
Constitution of the United States;” and that the ordinance
No. 909 was an attempt to frustrate and set at naught the
terms of the act of 1877.
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The second answer further proceeded to allege the illegality
of the contract of October 3, 1884, also of the ordinance No.
909, which was charged to be in direct violation of the act of
1884 ; and that the decision of the Supreme Court gave a
judicial construction to section 11 of the act of 1887, and
determined the effect of the legislative contract between the
city and the Water Works Company by virtue of the act of
1877, and declared that the latter, under said contract, had
no power to demand or require from the city of New Orleans
in any year any sum for the water supply, which it was bound
under its- charter to furnish to-the city, greater than the
amount of the city taxes for that year.

The answer, in its further averments, is a substantial itera-
tion of the charges made in the bill, and sets forth that in case
the courts should decide that the act of 1884 did authorize the
city and the company to enter into a new contract, stipulating
the value of the water to be supplied, the act itself was uncon-
stitutional, in that it violated no less than six articles of the
state constitution.

The District Court, in giving its reasons for judgment, held
that, notw1thstandmcr the act of 1884, the obligation of the
company to furnish the water supply still subs1sted subject
only to the qualifications that compensation equal in amount
to the taxes exacted might be claimed ; and that, in requiring
the city to pay for all the water it received, (in the event of its
demanding the tax,) and in providing specially that, unless it
set apart a sufficient sum to make such payment, the company
should not be compelled to deliver water as provided in its
charter, the legislature was releasing or extinguishing an obli-
gation which had been ascertained and defined by the Supreme
Court of the State, from the Water Company to the city of
New Orleans, within the meaning of the State constitutional
provision, Article 57, which provided that “the General As-
sembly shall have no power to release or extinguish, or to
authorize the releasing or extinguishing, in whole or in part,
the mdebtedness liability or obligation of any corporatlon or
individual to this State, or to any parish or municipal corpora.—
tion therein.” The court, therefore, sustained the prayer of
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the bill and granted an injunction. There was no reference in
this opinion to any Federal question.

On appeal to the Supreme Court, the judgment of the Dis-
trict Court was reversed, the majority of the court holding
that the decision of the court in the prior case annulling the
exemption from taxation contained in section 11 of the act
of 1877 did not regulate the contract between the parties for
the future as to the price of the water to be furnished by the
company, since that would be making a contract for the par-
ties which they never intended, and which was not warranted
by any promises in the water works charter; that there was
no other section of the act imposing any obligation upon the
company to furnish free water to the city for any franchise or
privilege granted by the State, and that the city could not
impose any obligation upon it contrary to the original grant,
without its consent. The court further held that there was no
proof in the record of any fraud or undue advantage obtained
by the Water Works Company over the city, and that, inde-
pendent of any statutory provision subsequently enacted,
authorizing the city to contract for its water supply, (alluding
to the act of 1884,) it had full and plenary power to do so
under the provisions of its charter. The court also held that
the act of 1884, and the ordinance and the contract made in
pursuance of it, violated no provision of the state constitution
and were valid. No allusion was made in this opinion to any
Federal question.

The Chief Justice, dissenting, was of the opinion that the
judgment in the prior suit settled forever the question of the
respective liability of both corporations, the one for the water
supplied, the other for the taxes demandable ; that its effect
was to close the door for all time to those litigants on the sub-
ject of such reciprocal liability, the one to the other; that the
moment it was rendered it became the property of each party,
who then acquired the right of using it as an effectual shield
for protection against any further demand; that.it was de-
signed to establish firmly for the future, during the term of
the existence of the company, that in no case would it ever
claim from the city for water supply any amount in excess of
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that which the city would have the right to demand for taxes
due her; that, while the city of New Orleans was a function-
ary created by the sovereign, it did not follow that the sover-
eign could divest it of its property, appropriate it to its own
use, or give it away, or impair the obligation of contracts in
its favor; and that it was incompetent for the legislature to
deprive the city of its right of ownership to the judgment in
its favor whereby it was to be relieved from all amount exceed-
ing the taxes due it by the Water Works Company. This is
the only opinion which contains any suggestion of a Federal
question. There was another dissenting opinion, but the dis-
sent was based solely upon the ground of a conflict between
the act of 1884 and the state constitution, and upon the theory
that the prior judgment operated by way of estoppel against
any subsequent agitation of the questions therein decided.
While there is in the amended and supplemental answer of
the city a formal averment that the ordinance No. 909 im-
paired the obligation of a contract arising out of the act of
1877, which entitled the city to a supply of water free of
charge, the bare averment of a Federal question is not in all
cases sufficient. It must not be wholly without foundation.
There must be at least color of ground for such averment,
otherwise a Federal question might be set up in almost any
case, and the jurisdiction of this court invoked simply for the
purpose of delay. Thus in Millingar v. Hartupee, 6 Wall.
258, it was held that to bring a case within that provision of
the Judiciary Act, which declares that the final judgment of
a state court may be reéxamined, where is drawn in question
the validity of an authority exercised under the United States,
there must be something more than a bare assertion of the ex-
ercise of such authority. In delivering the opinion of the
court the Chief Justice observed: “The authority intended
by the act is one having a real existence, derived from compe-
tent governmental power. If a different construction had
been intended, Congress would doubtless have used fitting
words. The act would have given jurisdiction in cases of
decisions against claims of authority under the United States.
In respect to the question we are now considering, ¢ authority’
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stands upon the same footing with ‘treaty’ or ‘statute’ If
a right were claimed under a treaty or statute, and on look-
ing into the record, it should appear that no such treaty or
statute existed, or was in force, it would hardly be insisted
that this court could review the decision of a state court, that
the right claimed did not exist.” This language was used in
connection with the first clause of section 709 of the Revised
Statutes, ‘ where is drawn in question the validity of a treaty
or statute of, or an authority exercised under, the United
States, and the decision is against their validity,” but it is
equally applicable ‘to the next clause, which covers the case
under consideration, “ where is drawn in question the validity
of a statute of, or an authority exercised under, any State, on
the ground of their being repugnant to the Constitution,
treaties, or laws of the United States, and the decision is in
favor of their validity.” !

Applying the principle of this decision to the present case,
we think that before we can be asked to determine whether a
statute has impaired the obligation of a contract, it should
appear that there was a legal contract subject to impairment,
and some ground to believe that it has been impaired ; and
that to constitute a violation of the provision against depriv-
ing any person of his property without due process of law, it
should appear that such person has a property in the particu-
lar thing of which he is alleged to have been deprived.

(2) The contract relied upon in this case is that contained in
section 11 of the act of 1877, which provided that the city
should be allowed the free use of water for municipal pur-
poses in consideration whereof the franchise and property of
the Water Company should be exempted from taxation.
There are several reasons, however, why the city cannot claim
that this contract was impaired by subsequent legislation:
first, because the contract itself, which was in reality between
the State and the Water Works Company, was wultra vires and
void, and was so declared by the Supreme Court of Louisiana
in the case between the city and the Water Works Company,
36 La. Ann. 432 second, because the city repudiated its con-
tract by bringing suit against the company for its taxes; and
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it does not now lie in the mouth of its counsel to claim that
the obligation of such contract was impaired by subsequent
legislation, when such legislation was rendered necessary by,
or at least was the natural outgrowth of, its own repudiation
of the contract ; third, the city being a municipal corporation
and the creature of the state legislature, does not stand in a
position to claim the benefit of the constitutional provision in
question, since its charter can be amended, changed or even
abolished at the will of the legislature. In Z%he Dartmouth Col-
lege Case, 4 Wheat. 518, 660, 661, in which the inviolability
of private charters was first asserted by-this court, a distine-
tion is taken, in the opinion of Mr. Justice Washington, be-
tween corporations for public government and those for
private charity ; and it is said that the first being for public
advantage, are to be governed according to the law of the
land ; and that such a corporation may be controlled, and its
constitution altered and amended by the government, in such
manner as the public interest may require. “ Such legislative
interferences cannot be said to impair the contract by which
the corporation was formed, because there is in reality but
one party to it, the trustees or governors of the corporation
being merely the trustees for the public, the cestus que trust
of the foundation.” Mr. Justice Story was also of opinion,
page 694, that, * corporations for mere public government, such
as towns, cities and counties, may in many respects be sub-
Ject to legislative control.”

In the case of Hast Hartford v. Hartford Bridge Company,
10 How. 511, 538, 534, the constitutionality of an act of the
legislature discontinuing a ferry, the franchise of which for
more than one hundred years had belonged to the town of
Hartford, and subsequently to that of East Hartford, was
drawn in question. It was claimed by the town thet the
State had impaired the obligation of its contract ; but it was
held that « the parties to this grant did not, by their charter,
stand in the attitude toward each other of making a contract
by it such as is contemplated in the Constitution, and as could
not be modified by subsequent legislation. The legislature was
acting here on the one part, and public municipal and political
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corporations on the other. . . . The grantees likewise,
the towns being mere organizations for public purposes, were
liable to have their public powers, rights and duties modified
or abolished at any moment by the legislature. . . . Hence,
generally, the doings between them and the legislature are in
the nature of legislation rather than compact, and subject to
all the legislative conditions just named, and, therefore, to be
considered as not violated by subsequent legislative changes.”

So in Laramie County v. Albany County, 92 U. S. 307, 311,
it was held that the legislature had power to diminish or en-
large the area of a county whenever the public convenience or
necessity required. “Institutions of the kind,” said Mr. Justice
Clifford, “ whether called counties or towns, are the auxiliaries
of the State in the important business of municipal rule, and
cannot have the least pretension to sustain their privileges or
their existence upon anything like a contract between them
and the legislature of the State, because there is not and can-
not be any reciprocity of stipulation, and their objects and
duties are utterly incompatible with everything of the nature
of compact.” So in the recent case of Welliamson v. New
Jersey, 130 U. S. 189, 199, it was held that the power of taxa-
tion on the part of a municipal corporation is not private
property or a vested right of property in its hands; but the
conferring of such power is an exercise by the legislature of a
public and governmental power which cannot be imparted in .
perpetuity, and is always subject to revocation, modification
and control, and is not the subject of contract. Said Mr. Jus-
tice Blatchford: “ We are clearly of opinion that such a grant
of the power of taxation, by the legislature of a State, does
not form such a contract between the State and the township
as is within the protection of the provision of the Constitution
of the+United States which forbids the passage by a State of
law impairing the obligation of contracts.”

At the last term of this court, in the case of Essew Public
Rood Board v. Skinkle, 140 U. S. 334, it was held, the Chief
Justice speaking for the court, that an executive agency created
by a State for the purpose of improving public highways, and
empowered to assess the cost of its improvements upon adjoin-
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ing lands, and to purchase such lands as were delinquent in
the payment of the assessment, did not by such purchase ac-
quire a contract right in the land so bought, which the State
could not modify without violating the provisions of the
Constitution of the United States. But further citations of
authorities upon this point are unnecessary; they are full and
conclusive to the point that the municipality, being a mere
agent of the State, stands in its governmental or public char-
acter in no contract relation with its sovereign, at whose
pleasure its charter may be amended, changed or revoked,
without the impairment of any constitutional obligation, while
with respect to its private or proprietary rights and interests it
may be entitled to the constitutional protection. In this case
the city has no more right to claim an immunity for its con-
tract with the Water Works Company, than it would have
had if such contract had been made directly with the State.
The State, having authorized such contract, might revoke or
modify it at its pleasure.

Equally untenable is the claim that the Supreme Court of
the State gave a construction to this act of 1877, which con-
stitutes a contract between the Water Works Company and
the city, which subsequent legislation could not impair. In
construing section 11, the Supreme Court held that the exemp-
tion from taxation was invalid, and that the reconventional
demand of the Water Works Company for the water supplied
Wwas sustainable only to the exact amount of taxes for the same
year. This, however, was not the making of a new contract
between the Water Works Company and the city, but the nulli-
ﬂpation of an old one, and a determination of the respective
rights of the city and the company under that section of the
act. Courts have no power to make new contracts or to im-
Pose new terms upon parties to contracts without their® con-
sent. Their powers are exhausted in fixing the rights of
parties to contracts already existing. But conceding that the
decision of the Supreme Court amounted simply to an inter-
Pretation of an existing contract, by which the company agreed
to f.urnish the city with water in consideration of the amount
of its taxes, yet the contract was, for the reasons already
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stated, so far as the city was concerned, subject to the will of
the legislature. As was justly remarked in the concurring
opinion of Mr. Justice Poché in this case: “It surely canuot
be seriously urged that the legislature is stripped of its power
to authorize a contract to have effect in the future by judicial
interpretation of a contract, and which at the time had refer-
ence to the present and to the past only. A very large pro
portion of the legislation in all the States is prompted by the
decisions of the courts, and is intended to remedy some mis-
chief pointed out by or resulting from the utterances of the
courts of the country.”

Our ‘conclusion upon this branch of the case, therefore, is,
that there was no contract between the city and the Water
Works Company which was protected by the constitutional
provision in question.

(3) Has the city been deprived of its property without due
process of law? It certainly has not been deprived of its
property in the judgment of the Supreme Court in its favor
for the taxes, since the judgment was paid and satisfied. The
only property it is assumed to have, then, arises from the in-
terpretation put by the Supreme Court upon the act of 1877,
which, it is argued, created an indefeasible right on the part of
the city to set off its taxes against the claim of the Water
Works Company for water, of which it could not, be deprived.
But such interpretation determined only the respective rights
of the parties as they then existed, and, for the reasons already
stated, such rights, at least so far as the city is concerned, were
subject to change at the will of the legislature. Indeed, under
the act of 1884 and ordinance No. 909, the right of the city
its taxes remains unimpaired ; the only change made is in the
creation of a new basis of liability of the city in respect to ifs
water supply for municipal purposes. The only property of
which it was deprived was the right it had possessed under
the act of 1877 of paying for its water supply in taxes; bul,
if this were property at all, even within the liberal definition
of that word given by Mr. Justice Bradley, in Campbell v. Holt,
115 U. S. 620, 630, it was not such a vested right as was be-
yond the control of the legislature. An adjudication of the
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rights of two private parties to a contract, with respect to the
terms of such contract, does not prevent their agreeing upon
other and different terms for the future. The fact that such
parties are a private and a public corporation is immaterial, so
long as the right to contract exists.

(4) Little need be said with regard to the appeal of Conery
and the other taxpayers; they sue in the right of the city, the
rights of the city are their rights, and they have no other or
greater rights upon this appeal than has the city. Indeed, the
city has, in its amended and supplemental answer, joined with
them in the assertion of its rights, and they are bound by the
disposition of the case against it. As there is no Federal
question properly presented in this case,

The motion to dismiss is granted.

Mr. Jusrice HarvAx is of opinion that this court has juris-
diction, and that the judgment below should be affirmed.

FRANKLIN COUNTY ». GERMAN SAVINGS BANK.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF ILLINOIS.

No. 1234, Submitted November 23, 1891. — Decided December 14, 1891,

Where a court, having complete jurisdiction of the case, has pronounced a
decree upon a certain issue, that issue cannot be retried in a collateral
action between the shme parties, even although the evidence upon which
the case was heard be sent up with the record. Brownsville v. Loague,
129 U. S. 493, examined and explained.

TuE court stated the case as follows :

This was an action by the German Savings Bank of Daven-
port, Towa, upon 128 coupons cut from bonds issued by the
county of Franklin in payment of its subscription to the
cpital stock of the Belleville and Eldorado Railroad Com-
Pany.  The allegation of the declaration was that such bonds
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had been issued on the 10th day of November, 1877, by the
said defendant, ¢ being thereunto duly authorized by an affirm-
ative vote of the legal voters of said county, as required by
law.” There was a further averment that plaintiff became
the owner of twenty of these bonds, whose numbers were
given, from which the coupons in suit had been cut. To this
declaration a plea of non assumpsit and a replication thereto
were filed. A jury being waived, the cause was tried by the
court, which found in favor of the plaintiff, and a judgment
was rendered on February 4, 1891, in its favor for the sum of
$5120, damages and costs. The bonds purported on their face
to have been ¢ issued under the provisions of an act of the
General Assembly of the State of Illinois, entitled ¢ An act to
incorporate the Belleville and Eldorado Railroad Company,
approved February.22, 1861, authorizing subscriptions to the
capital stock of said railroad, and in accordance with the
majority of votes cast at an election held in said county on
the 11th day of September, 1869, in conformity with the
provisions of said act.”

Upon the trial of the case, the plaintiff bank, after present-
ing the bonds and coupons set forth in the declaration, put in
evidence the record of a suit in equity, begun in the same
court, and carried to a final decree on July 3, 1883. The bill
was originally filed by the county of Franklin in the Circuit
Court of Franklin County, Illinois, on the 4th day of August,
1880, against the Belleville and Eldorado Railroad Company,
the clerk, sheriff and collector of said county, the auditor of
public accounts of the state of Illinois, the state treasurer of
Illinois, several private individuals, and the unknown holders
of bonds issued by the said Franklin County in aid of the salG
railroad company. The bill alleged the issuing by the county
of $150,000 of its bonds, dated November 13, 1877, to the
Belleville and Eldorado Railroad Company ; $100,000 of which
were subscribed and issued under the act of the General
Assembly of Illinois, entitled, “ An act to incorporate the
Belleville and Eldorado Railroad Company,” approved Feb-
ruary 22, 1861, authorizing a subscription to the capital stock
of said company, and $50,000 of which were subscribed and
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issued under an act of the general assembly, entitled, ¢ An act
to authorize cities and counties to subscribe stock to railroads,”
approved November 6, 1849. The bill alleged that both
classes of bonds were subscribed and issued in pursuance of the
vote of the people of the county at an election held the 11th
day of September, 1869; and that the order of the county
court submitting the proposal to the voters named certain
conditions to be complied with before the bonds should be
issued, one of which was that the railroad should be com-
menced in the county of Franklin within nine months from
the date of the election, and completed through the county
by the 1st day of June, 1872. The bill further alleged that
the orders submitting the question to the voters were never
complied with, and particularly that the road was not com-
pleted within the time provided ; that all of the orders and
resolutions of the county court and the board of supervisors
subscribing, and attempting to subscribe, stock to said rail-
road company were in conflict with the constitution of the
State, and were void ; that the state auditor had no right to
levy taxes for the purpose of paying the principal or interest
of said bonds; that the state treasurer had no right to receive
or pay out the same ; and that the act to provide for paying
railroad debts by counties, approved April 16, 1869, was un-
constitutional, contrary to public policy, and void. The bill
prayed an injunction restraining the officers of the State from
collecting or paying out taxes in liquidation of said bonds,
and that the individual defendants and unknown holders of
the bonds be enjoined from suing the county upon any of the
coupons attached to such bonds.

‘A temporary writ of injunction was issued as prayed. Ser-
vice by publication was made upon the unknown holders of
the bonds. Upon the 27th day of October, 1880, a decree was
takgn by default. At the October term, 1881, the German
Savings Bank appeared in the cause, had the decree opened,
and removed the case to the Circuit Court of the United States
for the Southern District of Illinois, to which it was submitted
“pon proofs taken, and upon a stipulation that the defendant
Was the bona fide holder of the bonds set up in its answer, and
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purchased the same for value without notice of any defence.
The answer of the bank, which was also adopted by other de-
fendants intervening for their own interests, put in issue every
material averment of the bill, and prayed that, as to the bonds
and coupons held by it, the bill might be dismissed for want
of equity and the injunction dissolved. On July 3, 1883 a
decree was entered declaring that all bonds involved in the
case, and purporting on their face to have been issued under
the provisions of the Railroad Act of November 6, 1849, were
issued without authority of law, and were, therefore, void, and
decreeing that, as to the holders of such bonds, the injunction
be made perpetual. The decree further provided that, as to
the specific bonds designated by their numbers, and among
others the bonds belonging to the (German Savings Bank,
“purporting on their face to be of the series issued under the
charter of the said Belleville and Eldorado Railroad Company,
approved February 22, 1861, the court doth decree in favor of
said defendants, the said several respective holders thereof,
and that the said several bonds and the coupons thereof are
valid and legal obligations against the county of Franklin; and
as to said last-mentioned series of said bonds and coupons there-
unto attached, as held as aforesaid, the court doth decree that
the injunction issued in this cause be dissolved, and complain-
ant’s bill be dismissed for want of equity.”

The German Savings Bank in June, 1885, appealed from so
much of this decree as adjudged that nine bonds, which had
been issued under the act of 1849, and were held by the bank
were void, and upon such appeal this court affirmed the decree
of the Circuit Court. German Sawings Bank v. Fronklin
County, 128 U. 8. 526. The county of Franklin, however, did
not appeal from the decree establishing the validity of the
bonds issued under the act of 1861.

After the plaintiff had put in the said record, decree and
mandate of this court, in the equity case, it introduced in evi
dence the eighteen bonds which, with the coupons thereof, had
been decreed to be valid and legal obligations against the
county, and also put in evidence coupons cut from two other
bonds which had also been adjudged to be valid. The defend-




FRANKLIN COUNTY v». GERMAN BANK. 97

Argument for Plaintiff in Error.

ant introduced no evidence, but claimed that the evidence con-
tained in the record introduced by the plaintiff showed that
the bonds and coupons therefrom, upon which this action was
brought, were invalid. The plaintiff contended that the valid-
ity of said bonds and coupons had been established in the said
equity case, and that the question was res adjudicata, and the
court so decided. To reverse the judgment of the Circuit
Court in this behalf, this writ of error was sued out.

Mr. Daniel M. Browning and Mr. William S. Cantrell for
plaintiff in error.

Municipal bonds in Illinois, issued since the adoption of the
constitution of 1870, are préma facie invalid, and the burden
of proof rests upon the plaintiff to show affirmatively that they
were authorized by a vote of the people prior to that time.
Jackson County v. Brush, 77 Illinois, 59 ; People v. Jackson
County, 92 Illinois, 441 ; People v. Bishop, 111 Illinois, 124;
Prairie Township v. Lloyd, 97 llinois, 179; Eddy v. The
People, 127 Tllinois, 428; MeClure v. Oxford Township, 94
U. 8. 4295 Buchanan v. Litchfield, 102 U. 8. 278.

Bonds issued after the time fixed by the vote expires, and
after the adoption of the constitution of 1870, are void, even
in the hands of innocent purchasers. German Sawvings Bank
v. Franklin County, 128 U. 8. 526; Richeson v. The People,
115 Tllinois, 450; Hagle v. Kokn, 84 Illinois, 292; Eddy v.
The People, supra.

When a decree has been rendered that is not self-executing
and the beneficiary thereof again goes into court for a com-
Dlete remedy, the latter court will not enforce the decree if
It Wppears erroneous. Wadhams v. Gay, 73 Tllinois, 415,
Where the payment of judgments rendered upon municipal
bonds issued to a railroad company was sought to be enforced
by a petition for a mandamus, and it appeared that the bonds
Upon which the judgments were rendered were issued without
authority of law, the petition was denied. Brownsville v.
Loague, 129 U. 8. 493. There is no allegation in any of the

Pleadings in this case invoking the doctrine of estoppel or res
VOL. CXLIT—7
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Judicata, but the evidence introduced by the defendant in
error was for the purpose of proving what the law required it
to prove, that the bonds were issued under existing laws, and
were authorized by a vote of the people of the county prior to
the adoption of the constitution; and this evidence having
shown that they were not so issued, but were void, the court
should have found for the plaintiff in error.

A party cannot present evidence to a court, thus vouching
for its being true, and then ask the court to disregard such
portions of it as he may deem to be unfavorable to him.

Mr. E. E. Cook and Mr. Samuel P. Wheeler for defendant

in error.

Mz. Justice Brown, after stating the case, delivered the
opinion of the court.

As both parties claim an estoppel by virtue of the decree in
the equity suit between the parties to this suit, it only becomes
necessary to consider the effect of this decree. It contains two
separate and distinct findings : First, so far as the nine bonds
held by the German Savings Bank, and issued under the act
of November 6, 1849, were concerned, the decree pronounced
them to be void, and as to them the injunction was made per
petual. From this part of the decree the bank appealed to
this court, by which the decree was affirmed. 128 U. S. 526.
Second, as to the eighteen bonds issued under the act of 1861,
and the coupons cut from two other bonds issued under the
same act, also held by the German Savings Bank, and purport-
ing on their face to be of the series issued under the charter
of said Belleville and Eldorado Railroad Company, approved
February 22, 1861, the decree adjudged in favor of the defend-
ant bank, and that the said several bonds and the coupons
thereof were legal and valid obligations against the county of
Franklin, and as to this series the injunction was dissolved and
the complainant’s bill dismissed. No appeal was taken from
this part of the decree by the county of Franklin, but it no¥
insists that these bonds are void for the same reasons that the
bonds issued under the act of November 6, 1849, were adjudged
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to be void, namely, because both series were issued pursuant to
the same vote and subject to the same conditions.

The record of the equity suit does not show clearly the
ground upon which the court based its distinction between
the two classes of bonds; nor is it necessary to be ascertained
here. It is sufficient for the purposes of this suit to know that
the validity of these bonds was directly put in issue by the
pleadings, and détermined adversely to the county. The
plaintiff alleged in its bill that these bonds were invalid by
reason of the non-compliance of the road with certain condi-
tions precedent upon which they were issued, setting up with
great particularity all the proceedings prior to the issue of the
bonds; reciting the laws under which they were claimed to
have been authorized ; and demanding their cancellation and
surrender upon the ground that the acts of the county officers
were unauthorized and void, and the laws under which they
were issued unconstitutional. The entire question of their
validity was presented and tried upon the merits, and the
court, could not have dismissed the bill as to these bonds
without holding that they were valid, and the further finding
that the several bonds and coupons thereof ¢are valid and
legal obligations ” added nothing to the force of the decree
dismissing the bill.

The defendant’s position in this connection is, that as the
entire record taken together shows that these bonds were void,
this court ought not to treat the decree of the court below,
adjudging them to be valid, as res adjudicata. It is true that
there are certain authorities to the effect that, in the case of
deeds, if the truth plainly appears on the face of the deed,
there is, generally speaking, no estoppel, meaning simply, as
stated by Mr. Bigelow, (Bigelow on Estoppel, 351,) “that all
parts of the deed are to be construed together; and that if an
allegation in the deed which alone would work an estoppel
upon the parties is explained in another part of the deed, or
Perhaps another deed to which reference is made for the pur-
Pose, there is ordinarily no estoppel.” Lord Coke also states
certain exceptions to the conclusive effect of records, one of
these being, “where the truth appears in the same record, as
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where the defendant is sued by the wrong name and enters
into a bail bond prout the writ, as he must, and then put in
bail by his right name, he who was arrested is not estopped
from pleading in abatement; or wiste the record shows that
the judgment relied on as an ,es%oppel has been reversed in
error.” But we know of ne,case o¥hich goes to the extent
of holding that where a court ha¥fifig complete jurisdiction of
the case has pronounced a decfee upon a certain issue, such
issue may be retried im a cqiateral action, even although the
evidence upon whieh the" case is heard is sent up with the
record. If this were po$sible, then in every such case where a
judgment or decree is pleaded by way of estoppel, and the
record shows the evidence upon which it was rendered, the
court in which the estoppel was pleaded would have the power
to retry the case, and determine whether a different judgment
ought not to have been rendered. The case of Brownsville v.
Loague, 129 U. 8. 493, 503, 505, has perhaps gone as far in the
direction indicated by the defendant as any case reported in
the books, but it is far from being an authority for the posi-
tion assumed here. That was a petition for a mandamus to
enforce the collection of judgments of a Circuit Court upon
certain bonds which this court had held to be invalid. The
court denied the application of the relator upon the ground
that, in his pleadings, he did not rely exclusively upon the
judgments, but opened the facts which attended the judgments
for the purpose of counting upon a certain act of the legisla-
ture as furnishing the remedy which he sought, and that by so
doing he in effect asked the court to order the levy of a tax
to pay the coupons, and relied upon the judgments principally
as creating an estoppel of a denial of the power to do so.
“Thus invited,” said the Chief Justice, “to look through the
judgments to the alleged contracts on which they are founded,
and finding them invalid for want of power, must we never
theless concede to the judgments themselves such effect, by
way of estoppel, as to entitle the plaintiff, ex debito justiii®
to a writ commanding the levy of taxes under a statute which
was not in existence when these bonds were issued ?

But where application is made to collect judgments by pro-
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cess not contained in themselves, and requiring, to be sus-
tained, reference to the alleged cause of action upon which
they are founded, the aid of the court should not be granted
when upon the face of the record it appears, not that mere
error supervened in the rendition of such judgments, but that
they rest upon no cause of action whatever.” This, however,
does not touch the question of the binding effect of judgments
when offered in evidence in a distinct and collateral action.
We know of no case holding their probative effect to be any-
thing else than conclusive. Had the plaintiff county desired
further to test the validity of these bonds, it was its duty to
have appealed from this decree, as did the bank with respect
to the bonds which that court held to be invalid, when the
question of the validity of both issues could have been heard
and determined by this court.

Thére was no error in the finding of the court below, and its

judgment must be
Affirmed.

COGHLAN ». SOUTH CAROLINA RAILROAD COM-
ANy

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE DISTRICT OF SOUTH CAROLINA.

No. 47. Argued October 21, 22, 1891. — Decided December 7, 1891.

When a contract for the payment of money at a future day, with interest
meanwhile payable semi-annually, is made in one place, and is to be per-
formed in another, both as to interest and principal, and the interest be-
fore maturity is payable according to the legal rate in the place of per-
formance, the presumption is, in the absence of attendant circumstances
to show the contrary, that the principal bears interest after maturity at
the same rate.

The report of the master in a suit in equity to foreclose a railroad mort-
8age, to whom it had been referred to take proof of the claims, found as
toabondholder, that his bonds were due and unpaid, that certain coupons
had been paid, and that certain other subsequent coupons had been paid,
but made no mention of the intervening coupons. No exception was
taken to this report. Held, that it was a reasonable inference that the
claimant did not offer these coupons in proof, and that the failure to find
4as to them could not be urged as an objection to the final decree.
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By an act of the general assembly of South Carolina, of
December 19, 1835, the Cincinnati and Charleston Railroad
Company was incorporated with power to construct a rail-
road from Charleston, South Carolina, to Cincinnati, Ohio,
8 Stats. So. Car. 409. See also 8 Stats. So. Car. 854, 855, 330,
384, 406. Subsequently, December 21, 1836, the name of that
company was changed to that of the Louisville, Cincinnati and
Charleston Railroad Company. 8 Stats. So. Car. 96. Bya
later act, passed December 19, 1843, the name of the latter
company was changed to that of the South Carolina Railroad
Company, which acquired, subject to certain conditions, the
rights, privileges, and property of the South Carolina Canal
and Railroad Company incorporated December 19, 1827. 11
Stats. So. Car. 273.

The Louisville, Cincinnati and Charleston Railroad Comn-
pany, before its change of name, and by virtue of an act of
December 20, 1837, and an act amendatory thereof, passed
December 19, 1838, 6 Stats. So. Car. 571, 604, issued its bonds
for the sum of about four hundred and fifty thousand pounds
sterling, redeemable on the first day of January, 1866, and
bearing interest at the rate of five per cent per annum, some
in denominations.of £500, others of £250. The £500 bonds
were in the following form:

« £500 st'g. £500 st'g.
“UniTED STATES OF AMERICA, STATE OF SourHE CAROLINA.
“ Five Per Cent Loan.

“The Louisville, Cincinnati and Charleston Railroad Com-
pany, under the guarantee of the State of South Carolina,
promise to pay to bearer five hundred pounds sterling, redeem-
able on the first day of January, one thousand eight hundred
and sixty-six, and not before without the consent of the holder
of this certificate, with interest thereon at the rate of five per
cent per annum from the date hereof, the said interest to be
paid semi-annually, on the first days of January and July, ot
presenting the proper coupons for the same at the house of
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Palmers, Mackillop, Dent & Co., London, where the principal
will also be redeemed on the surrender of this certificate.

“In witness whereof the said company has
“[seaL.] caused its corporate seal to be hereunto affixed, at
Charleston, this 31st day of December, 1838.

“Rov’r Y. Hayng, President.
“E. H. Edwards, Sec'y & Treas’r.”

To each bond a warrant or coupon was attached in this
form: ¢ Louisville, Cincinnati and Charleston Railroad Com-
pany, warrant No. 49, for £12 10s., being half yearly interest
on bond C. No. 18, payable January 1, 1863. E. H. Edwards,
Treas’r.” These warrants were endorsed: “ Payable at Messrs.
Palmers, Mackillop, Dent & Co.”

The £250 bonds were in the same form as the ones of larger
amount, the coupons or warrants calling only for £6 5s. in-
terest.

Upon the back of each bond was endorsed the above act of
December 20, 1837, in these words:

“An act to lend the credit of the State to secure any loan
which may be made by the Louisville, Cincinnati and
- Charleston Railroad Company, and for other purposes.

“ Be it enacted by the Senate and House of Representatives,
now met and sitting in General Assembly, and by the author-
ity of the same, That the faith and funds of the State of South
Carolina be, and the same are hereby, pledged to secure the
punctual payment of any contract which shall be made for
borrowing money by the Louisville, Cincinnati and Charleston
Railroad Company from any person or persons, company or
companies, corporation or corporations, to any amount not
exceeding two millions of dollars, either in the United States
orin Europe; and when such contract or contracts shall be
made by bond or bonds, certificate or certificates, or other
mstrament or instruments, signed by the president of the said
company, under its seal, and countersigned by the secretary
thereof, it shall be the duty of the comptroller general of this
State to endorse thereon that the faith and funds of the State




OCTOBER TERM, 1891.
Statement of the Case.

of South Carolina are pledged to the faithful performance of
the said contract or contracts, both as it respects the punctual
payment of the principal and of the interest, according to the
terms of the said contract or contracts: Provided, that the
interest to be received thereby and made payable thereon shall
not exceed the rate of five per cent per annum ; and provided,
also, that the comptroller general shall not endorse any such
contract until five hundred thousand dollars shall be paid to
the company on the stock thereof, in which event he shall
pledge the funds and faith of the State for one million of dol-
lars; and when five hundred thousand dollars more shall be
paid to the company on the stock thereof, the comptroller gen-
eral shall pledge the funds and faith of the State for one other
million of dollars.”

Immediately following this copy of the act, on each bond,
was this guaranty: “ The condition of the above act, having
been faithfully complied with, I do hereby, for and in behalt
of the State of South Carolina, endorse her guaranty on this
bond for the payment and redemption of the principal and
interest of the same. Wm. Ed. Hayne, Comptroller.”

The appellant, being the owner of six of the £500 bonds,
and of twelve of the £250 bonds, with seven semi-annual cou-
pons attached to each, and also some odd coupons, brought
this suit, April 4, 1881, in one of the courts of the State of
South Carolina, against the South Carolina Railroad Company
and others, and prayed that the property covered by the mort-
gage created by the act of December 20, 1837 — which mort:
gage the State had failed to foreclose, and could not be
compelled by suit to foreclose —be sold, and the proceeds
applied, first, to the expenses of the suit, and then to the pay-
ment of the bonds held by the plaintiff and other creditors of
the same class, with interest up to the time of payment and
exchange on London.

The suit was removed into the Circuit Court of the United
States for the District of South Carolina, a receiver of which
court held possession of the property, under an order made
September 19, 1878, in the case of Calvin Claflin . South
Carolina Railroad Company.




COGHLAN ». SOUTH CAROLINA R’D CO. 105
Statement of the Case.

It is stated in an opinion of the court below, [Record, 132,]
that after the bonds matured in 1866, various plans to arrange
the debt were suggested, adopted and abandoned ; that, finally,
the railroad company offered to settle past-due sterling bonds
by issuing in exchange first mortgage bonds, not guaranteed
by the State, so that for each sterling bond of £250 and the
interest due thereon, the holder would get a first mortgage
bond of £300, and for each bond of £500 and interest, a first
mortgage bond of £600; that the proposed new bonds were
dated July 1, 1868, called for semi-annual interest at five per
cent, and were made payable, as were the guaranteed bonds,
in London ; and that Coghlan declined to exchange his bonds
for the new ones, but consented to receive, and, in fact, re-
ceived, payment of semi-annual instalments of interest, pre-
cisely as if he had made the exchange —that is, he received
interest on his £500 and £250 bonds as if they were, respec-
tively, for £600 and £300.

By a decree entered December 15, 1883, it was adjudged
that the plaintiff’s recovery for bonds held and proved by him
should be as follows: Upon each bond for £500 and £250,
respectively, and past-due coupons attached, so held and
proved, the sums of £600 and £300, respectively, with interest
thereon from 1st July, 1868, at the rate of five per cent per
annum, payable semi-annually as if said bonds had on the
latter date been exchanged for new bonds for £600 and £300,
respectively, dated 1st July, 1868, less all amounts that may
have been paid on account of the same by the South Carolina
Railroad Company or the receiver thereof as semi-annual
Interest.

The cause was referred to a special master to take an
account of the amount due on the bonds and coupons held by
Coghlan. From that decree Coghlan took an appeal, which
Was, upon his motion, dismissed by this court, May 27, 1887,
for the reason, no doubt, that the decrce appealed from was
only interlocutory. 122 U. 8. 649. Upon the return of the cause
the master reported that the amount due him up to July 1,
1887, upon the bonds, as if exchanged, calculating the interest
at five per cent with semi-annual rests, and giving interest
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upon interest at the same rate, was £10,620 ; and up to Feb-
ruary 28,1883, upon the same basis, was £86252%. He re-
ported also that on the date last named a tender was made
to the plaintiff’s then attorney of $44,600. In making his
calculations the master reported that the pound sterling in all
payments was to be estimated at $4.44¢.

By the final decree, passed November 2, 1887, it was ad-
judged that the amount due the appellant was £10,798.19 ¢,
the principal and interest on the bonds held by him calculated
according to the principles of the master’s report; and, rating
the pound at $4.44%, the above amount was equivalent to
$47,995.28 ; the interest, after the decree, to be at the rate of
seven per cent per annum.

[This sum did not include the coupons for January and
July, 1867, and January, 1868. The record was silent as to
the reason for the omission.]

Mr. H. E. Young for appellant. Mr. James Lowndes was
with him on the brief.

The first thing that will strike this court is that the Circuit
Court has held that the appellant has done that which he
declared he would not do — has not in fact done —and which
the respondent’s agent assured him he had not done, viz
converted his bonds of 1838, with the State’s guarantee on
them — with no limit on the value of the pound sterling
— with the question of the rate of interest after maturity
open — into bonds without this guarantee; with the value of
the pound sterling fixed arbitrarily at an amount below its
true value with the rate of interest after maturity fixed at
five per cent and with the surrender of three coupons, which
to the date of the decree, even calculated as the Circuit Court
ordered, at five per cent with interest on interest at same rate,
amount to £1128 15s., or at the $4.444 rate, to $5113.24.

The questions now before this court are: (1) By what law
is the rate of interest on these overdue bonds fixed, that of
England (five per cent) or of South Carolina (seven per cent)!
(2) Is not the appellant entitled to his three unpaid half yearly
interest coupons which have been simply ignored by the Cir-
cuit, Court ?




COGHLAN w». SOUTH CAROLINA RD CO. 107

Argument for Appellant.

I. The appellant claims that upon all past-due coupons and
past-due bonds, he is entitled that interest be calculated accord-
ing to the rate fixed by law in South Carolina, viz. seven per
cent. That this is the rate in South Carolina upon both over-
due bonds and coupons, was not disputed. But if it is doubted
now, it is enough to refer to the case of Langston v. South
Carolina Razlroad Co., 2 So. Car. 249. ‘

It has also been held in South Carolina that where a person
entered into a bond, conditioned for the payment of four per
cent interest on legacies till the legatee comes of age, to pay
him his proportion of the principal, the legatees are entitled to
seven per cent interest (z.e. the legal interest of the State) from
the time the bond becomes due. Gaellard v. Ball, 1 Nott &
McCord, 67.

In Brewster v. Wakefield, 22 How. 118, in which the opinion
was delivered by Chief Justice Taney, the court held, as to
the mode of computing interest where the note did not, by the
contract, carry the interest expressed until its full satisfaction,
that, when it fell due, the statute must interpose and regulate
it.  See also Walnut v. Wade, 103 U. S. 683.

Also in South Carolina when the interest is payable at cer-
tain times, interest is calculated on interest from the dates it
fell due. O Neall v. Bookman, 9 Rich. (Law) 80, 82; Wright
V. Laves, 10 Rich. (Eq.) 582; Sharpe v. Lee, 14 So. Car. 341.

Though as fixed by this court in Holden v. Trust Co., 100
U. 8. 74, this “question of interest is always one of local law ;”
the rule of this court is the same as that of South Carolina.
Brewster v. Wakefield, 22 How. 118; Aurora City v. West,
T Wall. 82; Bernhisel v. Firman, 22 Wall. 179; Holden v.
Trust Co., 100 U. 8. 725 Ohdo v. Frank, 103 U. 8. 697; Mass.
Benefit Association v. Miles, 137 U. S. 690.

As to the question of the rate. Does the law of South Caro-
lina, seven per cent, govern? or does the law of England, five
gev c'ent, govern? We submit that the law of South Carolina

oes !

No question of law has been more unsettled than this —
Whether the lex fori or the lex loci contractus shall prevail. It
has never been definitely settled. See 16 Am. Law Review, 497;
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Story Conflict of Laws, Tth ed. § 296, . One of the most
recent and satisfactory solutions is by Professor Bar of Gt
tingen. He says: “If in some foreign country where a sub-
ject of this country has an estate or a trading house, a higher
rate of interest than ours is allowed and is in use by reason
that capital is more scarce or the security is not so good, then
the foreign lender, with whose money the estate has been
improved or the trading concern extended, is entitled even
in our courts to demand his higher rate of interest as was
arranged. The restrictions on the rates of interest are local
taxes upon the price of money. The opposite theory, instead
of benefiting our citizens, would destroy their credit.”

In our case, no rate of interest after maturity is fixed, nor
is any place fixed for its payment after maturity — no agent
is appointed in England, to accept service of legal proceedings
—nor was it in any way possible to obtain a judgment in
England which could be enforced against the company’s
property. The only remedy Coghlan had was to appeal to
the State, or, as that, since the close of the war, is notoriously
useless, to enforce the statutory mortgage given to the State
to secure their bonds.

The cases in the United States Supreme Court show the
same apparent discrepancy, though real agreement on the point
suggested by Professor Bar that, after maturity, the rate of
interest allowed is that of the place where the money is really
used. De Wolf v. Johnson, 10 Wheat. 367 ; Andrews v. Pond,
13 Pet. 65; Cook v. Moffat, 5 How. 295; Miller v. Tiffuny,
1 Wall. 298.

II. As to the coupons ignored by the decree. These cou-
pons are still attached to the bonds, in the hands of the appel:
lant, who is also the holder of the bonds. That they are not
barred by time was not questioned. They became due Janu-
ary and July, 1867, and January 1, 1868. This suit was begutt
on the 4th April, 1881. Twenty years is the bar to the bonds
in South Carolina. Shubrick v. Adams, 20 So. Car. 49, 52;
The City v. Lamson, 9 Wall. 477; Lewington v. Butler, 14
Wall. 282; Clark v. lowa City, 20 Wall. 583; Bond Debt
Cases, 12 So. Car. 200, 273.
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Mr. William E. Earle for appellee.

Mz. Justice HARLAN, after stating the case, delivered the
opinion of the court. '

We have seen that the bonds in suit were redeemable on the
first day of January, 1866, and not before without the consent
of the holder, and were payable in pounds sterling with
interest at the rate of five per cent per annum from date, the
interest to be paid semi-annually on named days, “on present-
ing the proper coupons for the same at the house of Palmers,
Mackillop, Dent & Co., London, where the principal will also
be redeemed on the surrender of this certificate.” The con-
tract, therefore, was one which in all its parts was to be per-
formed in England. Nevertheless, it is contended that the
principal sum agreed to be paid should bear interest at the
rate, seven per cent, fixed by the laws of South Carolina. The
only basis for this contention is the mere fact that the bonds
purport to have been made in that State. But that fact is not
conclusive. All the terms of the contract must be examined,
in connection with the attendant circumstances, to ascertain
what law was in the view of the parties when the contract
was executed. For, as said by Chief Justice Marshall in Way-
man V. Southard, 10 Wheat. 1, 48, it is a principle, universally
recognized, that “in every forum a contract is governed by the
law with a view to which it was made.” And by Lord Mans-
field, in Robinson v. Bland, 2 Burrow, 1077, 1078 : “The par-
ties had a view to the law of England. The law of the place
can never Be the rule when the transaction is entered into with
an express view to the law of another country as the rule by
fvhich it is to be governed. Now here the payment is to be
in England; it is an English security, and so intended by the
Parties.”  Referring to these and many other cases, this court,
Speaking by Mr. Justice Matthews, held, upon full considera-
tion, in Pritchard v. Norton, 106 U. 8. 124, 136, that the law
upon which the nature, interpretation and validity of a con-
tract depended, was that which the parties, either expressly or
Presumptively, incorporated into it as constituting its obliga-
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tion. This doctrine was reaffirmed in Ziverpool . Steam
Co. v. Phonie Ins. Co.,-129 U. S, 897, 458, where it was said
that, according to the great preponderance, if not the uniform
concurrence of authority, the general rule was, “that the
nature, the obligation and the interpretation of a contract are
to be governed by the law of the place where it is made, unless
the parties at the time of making it have some other law in
view.” The elaborate and careful review of the adjudged
cases, American and English, in the two cases last cited, leaves
nothing to be said upon the general subject.

What law, then, did the parties have in view as determin-
ing the legal consequences resulting from the non-performance
of the contract between them? Presumptively, the law of
England, where the contract was to be entirely performed.
The bonds and coupons were to be presented and paid there,
and not elsewhere. They were to be paid in pounds sterling
at a designated house in London. The fair inference is that
the railroad company negotiated the bonds abroad, and made
them payable in that city, in order to facilitate a sale of them
to foreign buyers. Every circumstance connected with the
contract tends to show that the parties intended that all ques
tions in respect to performance or the legal consequences of a
failure to perform, were to be determined by the law of the
place, and the only place, where the obligation to make pay-
ment could be discharged, and where the breach of that obli-
gation would oceur, if payment was not made at the appointed
time and place. In this view of the contract, the rate of
interest, after the maturity of the obligations, was not deter
minable by the law of South Carolina. This is abundantly
established by the authorities.

In De Wolf v. Johnson, 10 Wheat. 367, 383, the court said:
“The legal fulfilment of a contract of loan, on the part of the
borrower, is repayment of the money, and the security given
is but the means of securing what he has contracted for,
which, in the eye of the law, is to pay where he borrows,
unless another place of payment be expressly designated W
the contract.” In Andrews v. Pond, 18 Pet. 65, 77, Chief
Justice Taney, speaking for the court, said: “The general




COGHLAN w». SOUTH CAROLINA R’D CO. 111
Opinion of the Court.

principle in relation to contracts made in one place to be exe-
cuted in another is well settled. They are to be governed by
the law of the place of performance; and if the interest
allowed by the laws of the place of performance is higher
than that permitted at the place of the contract, the parties
may stipulate for the higher interest without incurring the
penalties of usury.” So, in Carnegie v. Morrison, 2 Met. (Mass.)
381, 397, Chief Justice Shaw, after stating the general rule to
be that the lew loct contractus determines the nature and legal
quality of the act done, whether it constitutes a contract, etc.,
said : “ But a contract, made in one country, may contemplate
the execution of deeds, or other contracts, making payments
or doing other legal acts, in another; in regard to which, the
law of the foreign country, where the act is to be done, will
govern the contract.” In Cooper v. The Earl of Waldegrave,
2 Beavan, 282, 284, which was an action against the acceptor
of bills of exchange, drawn in Paris, where the drawer and
acceptor were at the time resident, and made payable in Lon-
don, the bills, on their face, did not state any particular rate
of interest. Lord Langdale, Master of the Rolls, after observ-
ing that the law of the country where a contract, merely per-
sonal, is made, determines its validity and interpretation,
while the law of the forum regulates the mode of suing, and
the time within which suit must be brought for mon-perform-
ance, said: “The contract of the acceptor, which alone is now
to be considered, is to pay in Zngland ; the non-payment of
the money when the bill becomes due is a breach in Zngland
of the contract which was to be performed in Fngland. Upon
the breach, the right to damages or interest immediately
accrues ; interest is given as compensation for the non-pay-
ment in Zngland and for the delay of payment suffered in
Fngland ; and T think that the law of Hngland, that is, the
law of the place where the default has happened, must govern
the allowance of interest which arises out of that default.”
See also, Boyee v. Edwards, 4 Pet. 111,123 ; Miller v. Tiffany,
1 Wall 298, 3105 Seudder v. Union National Bank, 91 U. S.
406, 4125 Seotland County v. Hell, 132 U. 8. 107, 116 ; Story’s
Conflict, of Laws, § 291; 2 Kent. Com. 459, 460, 461; Scofield
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v. Day, 20 Johns. 102 ; Dickinson v. Edwards, 77 N. Y. 573;
Frees v. Brownell, 35 N. J. Law (6 Vroom) 285, 287 ; Pecks
v. Mayo, 14 Vermont, 33, 38 ; L parte lleidelbach, 2 Lowell,
526, 530; Hunt's Fxecutor v. Hall, 37 Alabama, 702, 704;
Arnold v. Potter, 22 Towa, 194, 198.

The cases of T%lden v. Blair, 21 Wall. 241, 247, and Zjui-
table Trust Co. v. Fowler, 141 U. S. 384, are in entire har-
mony with these principles. Z%lden v. Blair was an action
by the holder of a bill drawn at Chicago, Illinois, upon par-
ties in New York, and accepted payable at a bank in New
York. The defence was usury, and the question was presented
as to whether the contract was a New York or an Illinois con-
tract. If a New York contract, there could have been no
recovery; for, by the law of that State, if a contract was
usurious, it was void, and no recovery could have been had of
principal or interest. The court held it to be an Illinois con-
tract and its validity determinable by the laws of that State,
for the reason that before the acceptance had any operation,
before it became a bill, the acceptors (for whose accommodation
the bill was drawn) sent it to Illinois to be there negotiated,
and, by that act, indicated a purpose to create an Illinois bill
The court also based its judgment, in part, upon an Illinois
statute providing that when any contract or loan is made in
that State, or between its citizens and the citizens of any other
State or country, bearing interest at a rate that was legal in
Illinois, it should be lawful to make the principal and interest
payable in any other State or Territory, or in London, in
which case the contract or loan should be deemed and con-
sidered as governed by the laws of Illinois, and not be affected
by the laws of the place where it was to be performed. Rev.
Stats. Illinois, 1874, p. 615, c. T4.

Tt was because of that statute that a note given in Illinois
by a citizen of that State to a Connecticut corporation, pay-
able in New York, for money loaned by the latter to the for-
mer, and secured by mortgage upon real estate in Illinois, was
held, in Eguitable Trust Co.v. Fowler, not to be a New York
contract in respect to the interest that might be taken, but
to be, in that regard, governed by the laws of Illinois.
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The presumption arising from the face of the bonds, that
the legal consequences of a failure to pay them, according to
their terms, were to be determined by the law of the place of
performance, is strengthened by the practical construction the
parties put upon the contract after the bonds matured. Seven
coupons, with the instalment of interest for July 1, 1866, all
held by appellant, were “ capitalized” upon the basis of treat-
ing the £500 bonds as bonds for £600, and the £250 bonds as
bonds for £300. The appellant refused to surrender his bonds,
for fear that by so doing he would lose the benefit of the
State’s guaranty of them ; yet he received interest from time to
time as if they had been exchanged. On the 13th of April,
1869, a payment was made to him of interest due July 1, 1868,
which was endorsed on his bonds, in this form : “Paid on this
bond £15, half-yearly dividend due 1st July, 1868, as if it had
been exchanged for a new bond.” A similar endorsement was
made on his bonds for each half-year’s dividend or interest up
to July 1, 1880. When the receiver, in Claflin ». South Caro-
lina Railroad Company, made payments of interest, such pay-
ments were stamped upon the bonds in this form: “Paid £30
sterling, interest due July 1, 1878, and January 1, 1879.” TFor
the interest paid to him for July 1, 1879, appellant executed a
receipt in this form: “ Received of Baring Brothers & Co., as
agents of John H. Fisher, receiver of the South Carolina Rail-
road Company, ninety pounds sterling, being interest due July
1, 1579, on bonds of the Louisville, Cincinnati and Charleston
Railroad Company, of £500 each, with eight coupons attached,
representing 600 pounds sterling, and numbered, respectively,
as follows: 18, 19, 20, 22, 23.” Receipts of the same kind
were given for him, by his London bankers, for the interest
due January 1,1880. Similar payments of interest were made
and endorsed, throughout the whole period from July 1, 1868,
to July 1, 1880, on the twelye original £250 bonds, differing
frgm the others only in showing that the half-yearly interest
baid on thdse bonds was £7 10s. The receipts or endorsements
ou both series of bonds show that, commencing regularly with
the interest due July 1, 1868, but including the instalment due
July 1, 1866, Coghlan received interest, at the rate of five per
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cent per annum, upon the £500 and £250 bonds, respectively,
as if exchanged for £600 and £300 bonds. He admits, in
his deposition, that the only demand ever made by or on his
behalf of interest at the rate of seven per cent on the bonds
was by his original complaint in this suit filed August 28,
1880. These facts make it clear that the claim of interest,
after the maturity of the bonds, at the rate of seven per cent
instead of the rate of five per cent, was an afterthought upon
his part.

In what has been said, we have assumed that the allowance
of interest at the rate of five per cent per annum was in con-
formity with the law of the place of payment. The courf was
not informed by the pleadings or proof as to what that law
was, and judicial notice could not, therefore, be taken of it.
Liverpool Steam Co. v. Phanix Ins. Co., 129 U. 8. 397, 44j,
and authorities there cited. The railroad company malkes no
complaint of the allowance that was made of interest, and the
appellant does not claim that a larger allowance was required
by the law of the place of performance. Ie insists only that
he was entitled, of right, after the maturity of the bonds and
the respective coupons, to interest at the rate, seven per cent,
fixed by the laws of South Carolina; and this, notwithstand-
ing the guaranty by the State of the faithful performance of
the contract of loan was upon the condition that “the inferest
to be received thereby and made payable thereon » should not
exceed the rate of five per cent per annum. For the reasons
already stated, we are of opinion that the law of that State
did not determine the rate of interest, and that this interpreta-
tion of the contract, if it were doubtful, is sustained by the
practical construction placed upon it by the conduct of the
parties. ‘

One other question in the case requires notice at our hands.
The railroad company did not prove payment of the instal
ments of interest due January and July, 1867, and January,
1868, although the evidence shows payment of the interest due
July 1, 1866, and the interest accruing on amd after J aly b
1868, up to July 1,1880. A reversal is asked upon the ground,
among the others already examined, that the court erred 10
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not requiring the interest due on the above dates, respectively,
to be paid with interest after maturity to the date of the final
decree. No mention is made in the special master’s report of
May 5, 1882, or in the interlocutory decree of 1883, or in the
master’s report of 1887, or in the final decree of 1887, of the
interest due January and July, 1867, and January, 1868. There
was no exception to the reports of 1882 and 1887, upon the
ground that they did not include interest for those three
periods of six months. The reasonable inference is that the
appellant did not produce before the master and prove the
interest coupons for those periods, or did not ask that they be
included in the report as to the amount due upon the basis
fixed in the interlocutory decree of 1883. Having failed to
except to the report upon the ground that it did not include
them, we do not think that the appellant should be now heard
to urge this as an objection to the final decree. DBesides, as by
the evidence the interest due July 1, 1866, was included with
the interest due July 1, 1868, in the capitalization whereby the
£500 and £250 bonds were treated as if exchanged for £600
and £300 bonds, it would be strange if the instalment of inter-
est due for the intermediate periods of January and July, 1867,
and January, 1868, were not embraced by that arrangement.
There is no explanation of this in the record. It is not an
unreasonable presumption, in view of all the circumstances,
that in some way, not disclosed by the evidence, those coupons
were settled, or treated as settled, when the railroad company
commenced in 1869 to pay, and the appellant received, interest
on the bonds, as if exchanged for new bonds of £600 and £300.
Be this as it may, we are not ‘inclined to disturb the decree
upon the ground that it does not make provision for the inter-
est coupons due January and July, 1867, and January, 1868.

Decree affirmed.

M. Justicr Gray did not hear the argument and took no
part in the decision of this case.
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HALL ». CORDELL.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF ILLINOIS.

No. 90. Argued November 12, 1891, — Decided December 7, 1891.

This court is bound by the finding of a jury in an action at law, properly
submitted to them, on conflicting evidence.

A bill of exchange is not negotiated within the meaning of § 537, Rev. Stats.
Missouri ed. 1879, (§ 723, ed. 1889,) while it remains in the ownership or
possession of the payee.

The obligation to perform a verbal agreement, made in Missouri, to accept
and pay, on presentation at the place of business of the promissor in
Illinois, all drafts drawn upon him by the promissee for live stock to be
consigned by the promissee from Missouri to the promissor in Illinois, is
to be determined by the law of Illinois, the place of performance, and
not by the law of Missouri.

THE case was stated by the court as follows:

This was an action of assumpsit. It was based upon an
alleged verbal agreement made on or about April 1, 1886, at
Marshall, Missouri, between the defendants in error, plaintiffs
below, doing business at that place as bankers, under the name
of Cordell & Dunnica, and the plaintiffs in error, doing busi-
ness at the Union Stock Yards, Chicago, Illinois, under the
name of Hall Bros. & Co. There was a verdict and judgment
in favor of the plaintiffs for $5785.79.

The alleged agreement was in substance that Hall Bros. &
Co. would accept and pay, or pay on presentation, all drafts
made upon them by one George Farlow, in favor of Cordell
& Dunnica, for the cost of any live stock bought by Farlow
and shipped by him from Missouri to Hall Bros. & Co. at the
Union Stock Yards at Chicago.

There was proof before the jury tending to show that, on or
about July 13, 1886, Farlow shipped from Missouri nine car
loads of cattle and one car load of hogs, consigned to Hall
Bros. & Co. at the Union Stock Yards, Chicago; that such
cattle and hogs were received by the consignees, and by them
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were sold for account of Farlow ; that out of the proceeds they
retained the amount of the freight on the shipment, the ex-
penses of feeding the stock on the way and at the stock yards,
the charges at the yards and of the persons who came to
(Chicago with the stock, the commissions of the consignees on
the sale, the amount Farlow owed them for moneys paid
on other drafts over and above the net proceeds of live stock
received and sold for him on the market, and two thousand
dollars due from Farlow to Hall Bros. & Co. on certain past-due
promissory notes given for money loaned to him; that at the
time of the above shipment Farlow, at Marshall, Missouri, the
place of agreement, made his draft, of date July 13, 1886,
upon Hall Bros. & Co., at the Union Stock Yards, Chicago,
in favor of Cordell & Dunnica for $11,274, the draft stating
that it was for the nine car loads of cattle and one car load of
hogs ; that this draft was discounted by Cordell & Dunnica,
and the proceeds placed to Farlow’s credit on their books;
that the proceeds were paid out by the plaintiffs on his checks
in favor of the parties from whom he purchased the stock
mentioned in the draft, and for the expenses incurred in the
shipment ; that the draft covered only the cost of the stock
to Farlow ; that upon its presentation to Hall Bros. & Co.
they refused to pay it, and the same was protested for non-
payment ; and that, subsequently, Cordell & Dunnica received
from Hall Bros. & Co. only the sum of $5936.55, the balance
of the proceeds of the sale of the above cattle and hogs, con-
signed to them as stated, after deducting the amounts retained
by the consignees, out of such proceeds, on the several accounts
above mentioned.

The contract sued upon, having been made in Missouri, the
defendant contended that it was invalid under the statutes of
that State which are cited in the opinion of the court, infra,
and could not be made the basis for a recovery in Illinois.
This contention being overruled, the defendant excepted, and,

(Judgment having been given for the plaintiff,) sued out this
writ of error.

Mr. J. A. Steeper for plaintiffs in error. -
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The contract for the breach of which this action was
brought, being made in Missouri, is governed by the laws of
that State. If those laws, at the time when this verbal agree-
ment was made, required agreements to accept bills of ex-
change to be in writing, that law governed the Circuit Court
in determining whether any contract was made or not, or
whether any contract existed. Bond v. Bragg, 17 Illinois,
69 ; Stacy v. Baker,1 Scammon, 417; Adams v. Roberison, 37
Illinois, 45 5 Hvans v. Anderson, 78 Illinois, 558.

The statutes of that State at that time required such a
contract to be made in writing, and the verbal promise on
which the plaintiffs below relied was consequently a nullity.
Flato v. Mulhall, 4 Mo. App. 4765 Flato v. Mulhall, 12
Missouri, 522 ; Rousch v. Duff, 35 Missouri, 812; Valle v.
Cerre, 36 Missouri, 575; 8. C. 88 Am. Dec. 161; Ford v. Angel-
rodt, 37 Missouri, 50; 8. C. 88 Am. Dec. 174.

Mr. Ashley M. Gould for defendants in error. Mr. Frank
P. Sebree and Mr. Henry C. McDougal were with him on
the brief.

Mg. Justice HArLAN, after stating the case, delivered the
opinion of the court. N

There was evidence on behalf of the defendants tending to
show that no such agreement was made as that alleged. But
the issues of fact were fairly submitted to the jury, and we
must assume, on this writ of error, that the jury found from
the evidence that the alleged agreement was made between
the parties.

Our examination must be restricted to the questions of law
involved in the rulings of the court below. And the only one
which, in our judgment, it is necessary to notice is that arising
upon the instructions asked by the defendant, and which the
court refused to give, to the effect that the agreement in
question, having been made in Missouri, and not having been
reduced to writing, was invalid under the statutes of thal
State, and could not be recognized in Illinois as the basis of
an action there against the defendants.
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The statute of Missouri referred to is as follows: “§ 533.
No person within this State shall be charged as an acceptor
of a bill of exchange, unless his acceptance shall be in Wr?ting,
signed by himself or his lawful agent. § 534. If such accept-
ance be written on a paper other than the bill, it shall not
bind the acceptor, except in favor of a person to whom such
acceptance shall have been shown, and who, upon the faith
thereof, shall have received the bill for a valuable considera-
tion. § 535. An unconditional promise, in writing, to accept
a bill before it is drawn, shall be deemed an actual acceptance
in favor of every person to whom such written promise shall
have been shown, and who, upon the faith thereof, shall have
received the bill for a valuable consideration. § 536. Every
holder of a bill presenting the same for acceptance may require
that the acceptance be written on the bill, and a refusal to
comply with such request shall be deemed a refusal to accept,
and the bill may be protested for non-acceptance. § 537. The
preceding sections shall not be construed to impair the right
of any person to whom a promise to accept a bill may have
been made, and who, on the faith of such promise, shall have
drawn or negotiated the bill, to recover damages of the party
making such promise, on his refusal to accept such bill.”
1 Rev. Stats. Missouri, ed. 1879, p. 84 ; ed. 1889, p. 253, §§ 719,
123 ; Wagner’s Stats. Missouri, 1872, p. 214, §§ 1 to 5.

The contention of the plaintiffs in error is that the rights of
the parties are to be determined by the law of the place where
the alleged agreement was made. If this be so, it may be
that the judgment could not be sustained ; for the statute of
Missouri expressly declares that no person, within that State,
shall be charged as an acceptor of a bill of exchange, unless
his acceptance be in writing. And the statute, as construed
by the highest court of Missouri, equally embraces, within its
inhibitions, an action upon a parol promise to accept a bill,
except as provided in section 537. Flato v. Mulhall, 72 Mis-
sourl, 522, 526 ; Rousch v. Duff, 35 Missouri, 312, 314. But,
if _the law of Missouri governs, this action could not be main-
tained under that section; because, as held in Flato v. Mul-
hall, above cited, the plaintiffs, being the payees in the bill
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drawn by Farlow upon Hall Bros. & Co., eould not, within
the meaning of the statute, be said to have “ negotiated ” it.
The "Missouri statute is a copy of a New York statute, in
respect to which, Judge Duer, in Blakeston v. Dudley, 5 Duer,
373, 377, said: “ We think, that to negotiate a bill can only
mean to transfer it for value, and that it is a solecism to say
that a bill has been negotiated by a payee, who has never
parted with its ownership or possession. The fact that the
plaintiffs had given value for the bill when they received it,
only proves its negotiation by the drawer — its negotiation to,
and not by them. . . . Their putting their names upon the
back of the bill, was not an endorsement, but a mere authority
to the agent whom they employed, to demand its acceptance
and payment. The manifest intention of the legislature in
§ 10 [similar to § 537 of the Missouri statutes] was to create
an exception in favor of those who, having transferred a bill
for value, on the faith of the promise of the drawee to accept
it, have, in consequence of his refusal to accept, been rendered
liable and been subjected to damages, as drawers or indorsers.”
The plaintiffs in error, therefore, cannot rest their case upon
section 537.

We are, however, of opinion that, upon principle and au-
thority, the rights of the parties are not to be determined by
the law of Missouri. The statute of that State can have no
application to an action brought to charge a person, in Illinois,
upon a parol promise, to accept ‘and pay a bill of exchange
payable in Illinois. The agreement to accept and pay, or to
pay upon presentation, was to be entirely performed in Illinois,
which was the State of the residence and place of business of
the defendants. They were not bound to accept or pay else-
where than at the place to which, by the terms of the agree
ment, the stock was to be shipped. Nothing in the case shows
that the parties had in view, in respect to the execution of the
contract, any other law than the law of the place of perform-
ance. That law, consequently, must determine the rights of the
parties. Coghlan v. South Carolina Railroad Co., ante, 101,
and the authorities there cited. In this connection it is Well
to state that in New York & Virginia State Stock Bonk ¥
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@ibson, 5 Duer, 574, 583, a case arising under the statute of
New York above referred to, the court said : “Those provisions
manifestly embrace all bills, wherever drawn, that are to be
accepted and paid within this State, and were the terms of
the statute less explicit than they are, the general rule of law
would lead us to the same conclusion: that the validity of a
promise to accept a bill of exchange depends upon the law of
the place where the bill is to be accepted and paid,” citing
Boyce v. Edwards, 4 Pet. 111.

Looking, then, at the law of Illinois, there is no difficulty
in holding that the defendants were liable for a breach of
their parol agreement, made in Missouri, to accept and pay, or
to pay upon presentation, in Illinois, the bills drawn by Farlow,
pursuant to that agreement, in favor of the plaintiffs. It was
held in Scudder v. Union National Bank, 91 U. S. 406, 413,
that, in Illinois, a parol acceptance of, or a parol promise to
accept, upon a sufficient consideration, a bill of exchange, was
binding on the acceptor. Mason v. Donsay, 35 Illinois, 424,
4335 Nelson v. First Nat. Bank of Chicago, 48 Illinois, 36,
405 Sturges v. Fourth National Bank of Chicago, T5 Lllinois,
595 ; St. Louis National Stock Yards v. O’ Reilly, 85 Illinois,
546, 551.

The views we have expressed were substantially those upon
which the court below proceeded in its refusal of the defendants’
requests for instructions, as well as in its charge to the jury.
The suggestion that there was a material variance between
the averments of the original and amended declaration, and the
proof adduced by the plaintiffs, is without foundation. The
real issue was fairly submitted to the jury, and their verdict
must stand.

Judgment affirmed.

Mg. Justice GraY was not present at the argument and did
not participate in the decision.
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CHEVER ». HORNER.

ERROR TO THE SUPREME COURT OF THE STATE OF COLORADO.
No. 116. Submitted December 2, 1891. — Decided December 14, 1891,

The plaintiff and the defendant in an action of ejectment in a state court in
Colorado both claimed title under a valid entry of the original site of the
city of Denver, made by the probate judge under the town site act of
May 23, 1844, 5 Stat. €57, c. 17, as extended to Arapahoe County in
Colorado by the act of May 28, 1864, 13 Stat. 94, c¢. 99. The deed under
which the defendant claims was executed by the probate judge and
delivered several years before that executed and delivered by his succes-
sor to the plaintiff. The elder deed was assailed as defective by reason
of failure in the performance by the grantee of some of the requirements
of a Territorial statute, prescribing rules for the execution of the trust
arising under the act of Congress. The Supreme Court of the State held
that that deed, being regular on its face, and purporting to have been
executed in pursuance of authority, was not open to attack in a collateral
proceeding for defects or omissions in the initiatory proceedings. IHeld,
that this decision proceeded upon the proper construction of a Territo-
rial law, without regard to any right, title or privilege of the plaintiff
under an act of Congress, and that the writ of error must be dismissed
for want of jurisdiction.

Esecrment.  The case is stated in the opinion of the court.

Mpr. J. Q. Charles, for plaintiff in error, submitted on his brief.

No counsel appeared for defendants in error.
Mg. Crifr JusticE FuLLEr delivered the opinion of the court.

Charles G. Chever brought an action of ejectment against
Horner and Rogers to recover the possession of lot ten, block
176, in the east division of the city of Denver, claiming
ownership in fee simple. The case is stated, in substance, by
counsel for plaintiff in error thus: The lot in dispute consti-
tuted a part of the original site of Denver, entered by James
Hall, probate judge of Arapahoe County, Colorado, May 6,
1865. This entry was made under and by virtue of an act of
Congress approved May 23, 1844, entitled “ An act for the
relief of the citizens of towns upon the lands of the United
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States, under certain circumstances;” 5 Stat. 657, c. 17, and
an act approved May 28, 1864, entitled “ An act for the relief
of the citizens of Denver, in the Territory of Colorado.” 13
Stat. 94, c. 99. :

In conformity with the provisions of the first act the
legislature of Colorado Territory passed an act, approved
March 11, 1864, prescribing rules and regulations for the exe-
cution of the trust arising under the provisions of said acts of
Congress. Sess. Laws, Colorado, 1864, 139, 149; Rev. Stats.
Colorado, 1868, 619, 629. This act became applicable to the
Denver town site when entered by the probate judge under
and by virtue of the act of Congress of May 28, 1864.

Chever and Horner, both deraign title to the lot in dispute
under the entry above mentioned, by virtue of the foregoing acts
of Congress and the act of the legislature of Colorado Territory.

Upon the trial of the cause by the District Court of Arapa-
hoe County, a jury being waived by the parties, Chever, the
plaintiff, in support of his title, proved that he had filed upon
the lot in question, in the office of the probate judge, on the
Tth of August, 1865, in conformity with section 4 of said act
of the legislature of Colorado Territory, approved March 11,
1864.  And he adduced evidence tending to show his rights
of possession and occupancy under the provisions of the acts
of Congress above mentioned. In further support of his title,
the patent from the United States to James Hall, probate
Judge of Arapahoe County, as trustee, was put in evidence;
also deeds conveying the unexecuted portions of the trust
from Hall to Kent, his successor in office; from Kent to
Downing, his successor; from Downing to Clough, his sueces-
sor; from Clough to Kingsley, his successor, and also a deed
for the lot in question from William C. Kingsley, probate
judge of Arapahoe County, Colorado, to him, dated May 7,
1875 Plaintiff also offered in evidence a book kept by pro-
bate judge Hall of the filings of claimants to the lots in the

enver town site for the purpose of showing who filed claims
for said lots under section 4 of the act of the territorial legis-
lat'ure, and who did not, to which objection was made and sus-
fained by the court, and plaintiff excepted.
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The defendants admitted ouster and that the lot in dispute
was a portion of the Denver town-site entry.

Defendant Horner, in support of his title to the lot, intro-
duced in evidence a deed from probate judge Downing to
John Hughes, dated October 24, 1867; also a deed from
Hughes to himself for an undivided half of said lot, and a
decree of the District Court of Arapahoe County in partition
proceedings, vesting in him the other undivided half of the
lot. To the introduction of this evidence plaintiff objected
and reserved an exception.

In rebuttal, plaintiff offered evidence tending to show that
John Hughes, to whom probate judge Downing conveyed
the lot in dispute, never filed upon the same as required by
section four of the territorial act of 1864 ; that at the time of
the execution of the deed to Hughes, there were two filings
upon said lot undetermined, one by plaintiff and the other by
one Veasey; that Hughes was not a beneficiary under the acts
of Congress creating the trust ; and that he was not an occupant
or entitled to the possession of said lot, and had no improve-
ments thereon. Plaintiff also offered to prove that on or
prior to May 23, 1873, he was in possession of said lot and had
a fence around the same; and that on or about the 30th of
May, 1873, defendant Horner broke through the fence, moved
a frame house on the lot, took possession of it, and ousted
plaintiff therefrom. These offers were objected to by defend-
ants and the objections sustained, and plaintiff excepted.

The court found for the defendants. A motion for a nev
trial was interposed and denied, and judgment rendered on the
finding. The cause was then taken to the Supreme Cours of
Colorado by appeal. The Supreme Court held : First, That
the deed executed by probate judge Downing, as trustee, t0
John Hughes, dated October 24, 1867, by virtue of which the
defendant Iorner derived title, was analogous to the granting
of a patent by the Land Department of the government; that
the same presumptions in favor of the regularity of such deed
existed as in the case of a patent issued by the government,
and that this presumption was conclusive as between‘the
parties to the suit, not open to attack in an action of eject
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ment, and only assailable, if at all, by direct proceedings in a
court of equity. Second, That the deed executed to the plain-
tiff by probate judge Kingsley did not relate back to the date
when the plaintiff filed his claim for said lot under section
four of the act of the territorial legislature, namely, August 7,
1865. The opinion, by Beck, C. J., will be found reported in
11 Colorado, 68. The judgment of the District Court was
affirmed and the cause brought here on writ of error.

It is admitted by counsel that  there is no controversy with
respect to the patent issued to probate judge Hall upon the
entry of the Denver town site by him. DBoth parties claim
title under this patent, and the provisions of the acts of Con-
gress and territorial legislature, creating the trust and regu-
lating its execution.” Counsel further states that «the ques-
tion presented by the pleadings and evidence is, which one of
these deeds conveys the older and superior title to the lot in
dispute — the one issued by probate judge Kingsley to the
plaintiff, or that of probate judge Downing to John Hughes,
under which the defendant Horner claims to derive title ?”

The errors assigned in this court are: That judgment should
have been given for the plaintiff and against the defendants;
that the Supreme Court of Colorado erred in holding “ that
the deed executed by probate judge Downing to John
Hughes, under and by virtue of the said act of Congress for
the relief of the citizens of Denver, approved May 28, 1864,
and the act of the legislature of the Territory of Colorado,
preseribing rules and regulations for the execution of the trust
arlsing under said act of Congress, could not be impeached in
this action by showing that the said Hughes never became a
beneficiary under the said act of Congress by filing a state-
Ient of his claim to the said lot in controversy as prescribed
msection three of said act of said territorial legislature, and that
said deed could not be assailed in this suit by showing such a
Violation of said acts of Congress and of said territorial legisla-
ture by said probate judge in the execution of said deed;” and
a0 “in holding that the issuance of deeds by the probate
JUdge under and by virtue of said acts of Congress and of the
territoria] legislature was analogous to the granting of a
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patent by the Land Department of the United States govern.
ment, and that in the issuance of such deeds it must be con-
clusively presumed that the probate judge complied with all
the conditions of said acts;” and also “in holding that the
said deed issued by said probate judge to said Hughes was the
elder deed in point of date, and that the said deed issued to
said plairtiff in error by probate judge Kingsley under and
by virtue of said acts did not relate back to the date of the
filing by said Chever of his statement of claim to said lots as
prescribed by the rules and regulations adopted by said terri-
torial legislature and as provided by said act of Congress.”

The act of Congress of May 23, 1844, provided: “That
whenever any portion of the surveyed public lands has been
or shall be settled upon and occupied as a town site, and there-
fore not subject to entry under the existing preémption laws,
it shall be lawful, in case such town or place shall be incor-
porated, for the corporate authorities thereof, and, if not in-
corporated, for the judges of the county court for the county
in which such town may be situated, to enter, at the proper
land office, and at the minimum price, the land so settled and
occupied, in trust, for the several use and benefit of the ocou-
pants thereof, according to their respective interests; the exe
cution of which trust, as to the disposal of the lots in such
town, and the proceeds of the sales thereof, to be conducted
under such rules and regulations as may be prescribed by the
legislative authority of the State or Territory in which the
same is situated. . . . And provided, also, That any act
of said trustees, not made in conformity to the rules and regu
lations herein alluded to, shall be void and of none effect.

RANSYS a6 5Tn el

The act of May 28, 1864, extended the provisions of the
former act, so as to authorize the probate judge of Arapahoe
County, in the Territory of Colorado, to enter certain Jegal
subdivisions of land mentioned, “in trust for the several us
and benefit of the rightful occupants of said land and the bon?
Jide owners of the improvements thereon, according to ther’
respective interests;” and also provided “that in all respects
except as herein modified, the execution of the foregoing P
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visions shall be controlled by the provisions of said act of
twenty-third May, eighteen hundred and forty-four, and the
rules and regulations of the Commissioner of the General
Land Office.” 13 Stat. 94, c. 99.

The Supreme Court of Colorado said: “ Under the acts of
Congress above mentioned, and the provisions of the act of
the territorial legislature in aid thereof, the probate judge
holding the title to the town site in trust for the beneficiaries,
was authorized to convey the lots and parcels of land therein
to those entitled to the same. This was a general jurisdiction
over the subject matter, analogous to the jurisdiction of the
Land Department of the government over the issuing of
patents to lands subject to entry under the land laws of the
United States. Being invested with title and jurisdiction,
probate judge Downing conveyed the lot in controversy to
John Hughes, from whom appellee Horner deraigned title
more than seven years prior to the conveyance by his succes-
sor, Judge Kingsley, to the appellant Chever. If, then, the
deed from Judge Downing to Hughes is regular upon its face,
and purports to have been executed in pursuance of the
authority vested in the grantor, it is not open to attack in
this collateral proceeding for defects or omissions in the initia-
tory proceedings.” And it was accordingly held, as the deed
was of that character, that the presumption was that the
})Poper initiatory steps had been taken in conformity with
aw.

We cannot perceive that any title, right or privilege was
specially set up and claimed by Chever under the acts of Con-
gress, and that the decision of the state court was against such
title, right or privilege. The decision proceeded upon the
proper construction of a territorial law prescribing rules and
regulations for the execution of the trust in question, and
enacted in pursuance of the acts of Congress. And the rulings
I regard to the deeds issued by the probate judges were
rulings not involving the denial of a title, right or privilege
Speqially set up under the acts of Congress, by Chever as
against Horner, but compliance with requirements of the ter-
ntorial act. The question was whether, under the law of
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Colorado, the title which had passed from the United States
to the probate judge, passed from Judge Downing to Hughes
or from Judge Kingsley to Chever. There was no pretence
that the proceedings prescribed by the territorial act were not
in due execution of the trust imposed by the town-site acts, and
the conclusion reached was based purely upon the local law.
Both parties admitted the title of the probate judge, and the
real controversy related to the transfer of that title to one
party or the other. Under these circumstances the writ of

error cannot be sustained, and it must be
Dismissed.

VAN STONE ». STILLWELL & BIERCE MANU-
FACTURING COMPANY. '

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
WESTERN DISTRICT OF MISSOURI.

No. 113. Submitted November 25, 1891. — Decided December 21, 1891.

In regard to bills of exceptions Federal courts are independent of any stat-
ute or practice prevailing in the courts of the State in which the trial
was had.

Under the pleadings as framed and the issues as made up in this case the
court was bound to admit evidence.

In the absence of a specification wherein evidence offered was improper or
irrelevant this court is bound to presume that it was properly admitted.

A matter resting in the discretion of the trial court is not assignable for
error here.

The overruling of a motion for a new trial in the court below cannot be
assigned for error.

A general exception to the charge of the court as a whole cannot be consid-
ered here.

A mechanics’ lien is a creature of statute, not created by contract, but by
statute, for the use of the materials, work and labor furnished under the
contract, and the contract is preswmably entered into in view of the
statute.

It is settled law in Missouri that a contractor does not waive his right o
file a mechanics’ lien by receiving from the owner of the building .a
promissory note for the amount due, payable at a time beyond the expl
ration of the period within which he is required to file his lien; but;
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within the period within which suit must be commenced to enforce the
lien, the taking of the note merely suspends the right of action.

The plaintiff agreed to construct a flour mill for the defendant, the work to
be done at a specified day. After the expiration of that day defendant
wrote to plaintiff that the mill was satisfactory, but that the corn-rolls
did not work to his satisfaction, and that when they were made to do
satisfactory work he should be ready to pay for the entire work. This
was completed and accepted within about two months. Held, that this
amounted to an agreement to pay if the completion was done within a
reasonable time, and that this was a question for the jury to determine
under proper instructions from the court.

Tur court stated the case as follows:

This was an action under a statute of Missouri to have
a mechanics’ lien declared and enforced against certain de-
scribed property, ‘consisting of a mill and grounds, situated in
Marshall in that State. It was originally brought in one of
the state courts by the Stillwell and Bierce Manufacturing
Company, an Ohio corporation, claiming under an assignment

from one Fred. J. Schupp, against the plaintiff in error, C. H.
Van Stone, and was subsequently removed into the Federal
court, on the ground of diverse citizenship of the parties.

The amended petition, framed under the code practice of
the State, contained three counts. The first was a declaration
on a written contract between Schupp and Van Stone, dated
January 16, 1885, by the terms of which the former agreed to
construct in the elevator building of the latter, in Marshall, a
flouring mill, on the improved roller process, with a capacity
of making from fifty to seventy-five barrels of flour a day and
of grinding from three hundred to four hundred bushels of corn
mnto meal in a day of twenty-four hours. The contract further
stipulated that the mill should be constructed in a good and
workman-like manner, and, when completed, should be up to the
standard of other mills, and particularly a certain mill known as
the Aulville mill, at Aulville in that State,and should be satis-
factory to one Frank Summerville,whose opinion in that respect
Was to be binding on both parties to the contract; and that
the materials used in its construction, with the exception of

Such as were on the premises, should be furnished by Schupp,
VOL. cXLII—9
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who was also to be at all the expense of such construction, the
mill to be completed and ready for use before August 1, 1885
The price agreed upon for the construction of the mill was
$8200, $500 to be paid April 1, 1885, $500, May 1, 1885,
$1200, upon the delivery of the mill, and for the remainder,
$6000, Van Stone was to give to Schupp his three equal
promissory notes of $2000 each, due in one, two and three
years, respectively, with interest at 7 per cent per annum, pay-
able annually, and which were to be “well secured” on real
estate, the sufficiency of such security to be determined by one
William H. Wood, Esq., of Marshall, or, in the event of his
failure to act, by J. H. Cordell of the same city.

The petition further alleged that Schupp complied fully with
the terms of the above contract, except as to the time when
the mill was to be completed, the machinery for grinding corn
not working satisfactorily at that time, but that, upon this
point, the defendant by an instrument in writing waived his
right to demand a full compliance, and agreed to pay for the
entire work when that portion of it was completed, at the
same time accepting all that part of the work intended for mak-
ing flour; and that afterwards, to wit, on the 16th of October,
1885, the mill was completed to the satisfaction of said Sum-
merville and was accepted by the defendant, and was turned
over to him, he waiving all exceptions on account of its not
having been completed within the time specified in the con-
tract, and at various stated times previous thereto having paid
thereon a total sum of $3044.12. It was then alleged that the
defendant failed and refused to pay the remainder due on the
contract, or to execute his notes therefor, as agreed upon,
whereupon Schupp took such proceedings under the Missoutl
statute as entitled him to a mechanics’ lien on the mill and the
grounds on which it was situated, for the balance due him on
the contract, to wit, $5392.53 ; and that Schupp, afterwards,
for a valuable consideration, assigned and transferred to the
plaintiff all his accounts against the defendant arising out of
the contract, or in anywise connected with it, including said
mechanics’ lien, wherefore plaintiff became entitled to recover
from the defendant said sum of $5392.53, with interest, ¢t¢,
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and also to a mechanics’ lien upon the property referred to;
for which amount it prayed judgment and asked that the same
be made a lien upon the property aforesaid, as provided by law.

The second count was in the nature of a count in assumpsit
for labor performed, materials furnished, money paid out,
expended, ete., etc., and sought a recovery against the defend-
ant for the value of the work and labor performed and mate-
rial furnished by Schupp in the construction of a mill for the
defendant, in a like amount as in the first count stated, and
asked an enforcement of a mechanics’ lien upon the mill prop-
erty, as was done in the first count.

The third count was for extra labor and materials furnished
by Schupp in building a mill under a contract with the de-
fendant, and like relief was asked.

The answer admitted the contract declared upon in the first
count, but denied every other allegation of the petition, espe-
cially those respecting the performance by Schupp of his part
of the contract, and the waiver by defendant as to the time of
the completion of the mill; and claimed damages for the fail-
ure of Schupp to complete the mill within the time specitied in
the contract, in excess of the amount claimed by the plaintiff
to be due thereon.

A replication was filed, and the case proceeded to trial
before the court and a jury, resulting in a verdict and judg-
ment in favor of the plaintiff for the sum of $5898.85, includ-
ing interest, which judgment was made a lien upon the mill
property, under the provisions of the state statute. To reverse
that judgment this writ of error was sued out.

There was no assignment of errors annexed to and sent up
with the record, as provided by Rev. Stat. § 997, but in the

brief of counsel for plaintiff in error the following assignment
oceurs:

“(1) The court erred in admitting any evidence in the case.

“(2) The court erred in submitting the case to the jury, and
entering up a judgment upon the verdict. _

“(3) The court erred in refusing to sustain the demurrer to
the evidence offered by plaintiff in error.
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“(4) The court erred in overruling the motion for new trial
asked by plaintiff in error.

“(5) The court erred in overruling the motion in arrest of
judgment, asked by plaintiff in error.

“(6) The court erred in entering up judgment recognizing
and enforcing a mechanics’ lien.

“(7) The court erred in construing exhibit ¢ A’ (which is
letter of Van Stone to Schupp, found at page 16 of printed
record) to be a waiver of the time in which the mill was to be
completed.

“(8) The court erred in overruling the demurrer to the evi-
dence.”

Mr. S. M. Stockslager and Mr. Samuel M. Boyd for plain-

tiff in error.

Under the contract in this case all cash payments provided
for therein, and about $830 more, had been paid prior to the
completion of the mill, and by the express terms of the contract

the remainder of the contract price was to be paid by notes
and deed of trust on real estate, the notes payable in one, two
and three years after the completion of the mill. The contract
itself shows that the intent of the parties was that there should
be no mechanics’ lien.

That class of cases in which the taking of a promissory note
is declared not to be a waiver of the lien, are cases where,
under the original contract, the contractor’s right to a lien was
not excluded, and where by his work the right to the lien had
accrued. He could then waive it.

But under a contract, like the one in this case, where the
existence or creation of the lien was by the terms of the con-
tract prohibited or prevented, there could be no such thing as
a waiver of lien. There could be none to waive or lose.

Even if by any breach of the contract by the owner, the
contractor could have been entitled to a lien, he certainly
could not become entitled to it by his own wrong.

In this case the contract was to have the mill completed by
August 1, then to have it tested, and, if not up to contract,
the contractor to have fifteen days in which to complete it.
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ITe did not complete it for nearly two months, and then de-
manded to be paid more money than the contract price.

e was certainly in fault in not completing the mill in time,
and wrong in demanding anything in excess of his contract.
Can he, under such circumstances, abandon a contract by
which he was to be paid in one, two and three years, and de-
mand immediate payment? It would seem to be allowing him
to have an advantage from his own wrong.

No counsel appeared for defendant in error.

Mr. Justice Lamar, after stating the case, delivered the
opinion of the gourt.

It is manifest from an inspection of this assignment that it
is entirely too general to meet the requirements of the 21st
rule of this court. It was evidently framed with reference to
the code practice of the State in which the cause was tried;
but nothing is better settled in this court than the proposition

that “in regard to . . . bills of exceptions, courts of the
United States are independent of any statute or practice pre-
vailing in the courts of the State in which the trial was had.”
Fishburn v. Ohicago, Milwaukee de. Railway Co., 137 U. 8.
60. 'We shall, however, refer to the errors assigned, in detail,
more for the purpose of showing the insufficiency of most of
them, under the rule, than to go into the merits of the case
upon the questions thus attempted to be raised.

It requires nothing more than a mere statement to show
that the first error assigned is without foundation. Under the
pleadings as framed and the issues thus made up, it was not
only not error for the court to admit evidence in the case, but
1t would have been a grave error to have refused to allow the
admission of evidence. Moreover, the record fails to show
that any objection of any kind or character was made by
plaintiff in error to the introduction of evidence.

With respect to the third and eighth errors assigned, it may
be said that they are as untenable as the first. A general de-
mnurrer to the evidence was interposed by the plaintiff in error
at the close of the testimony offered by the plaintiff below,
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(defendant in error,) and the same was overruled, to which
ruling an exception was taken and duly noted. There had
been some evidence offered in support of the contention of the
plaintiff, and the weight of it, under the law, was for the jury
to determine. It is not specified wherein the evidence offered
was improper or irrelevant to prove the issue; and in the
absence of such showing we are bound to presume that the
court committed no error in this respect. The assignment is
too general, under the rule. Moreover, such a motion or pro-
ceeding is addressed more to the discretion of the court than
to the merits of the cause. In the language of this court in
Suydam v. Williamson, 20 How. 427, 436: “A demurrer to
evidence is defined by the best text writers to Be a proceeding
by which the court in which the action is depending is called
upon to decide what the law is upon the facts shown in
evidence, and it is regarded in general as analogous to a de
murrer upon the facts alleged in pleading. When a party
wishes to withdraw from the jury the application of the law
to the facts, he may, by consent of the court, demur in law
upon the evidence, the effect of which is to take from the jury
and refer to the court the application of the law to the facts,
and thus the evidence is made a part of the record, and is con-
sidered by the court as in the case of a special verdict. A
mere description of the proceeding is sufficient to show that it
is the evidence, and nothing else, that goes upon the record.
Since it was determined that a demurrer to evidence could not
be resorted to as a matter of right, it has fallen into disuse;
and as long ago as 1813 it was regarded by this court as an
unusual proceeding, and one to be allowed or denied by the
court in the exercise of a sound discretion under all the circum-
stances of the case;” citing ¥Young v. Black, 7 Cranch, 565;
United States Bank v. Smith, 11 Wheat. 171 Fowle v. Com-
mon Council of Alexandria, 11 Wheat. 320. Being a matter
resting in the discretion of the trial court, the action of that
court in the premises is not assignable for error.

With respect to the fourth error assigned, it is sufficient to
say that the overruling of a motion for a new trial in the coutt
below cannot be assigned for error, and no authorities need be
cited in support of the proposition.
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The second error assigned is equally vague and without
merit. It could not have been error on the part of the court
to submit the cause to the jury upon the evidence adduced.
The evidence was relevant upon the issues as framed, and the
weight to be given to it lay with the jury, who were the proper
arbiters of the facts in the case. There was a general excep-
tion to the charge of the court as a whole, but such an excep-
tion cannot be considered here, under well-settled rules of law.
Lucas v. Brooks, 18 Wall. 436 ; Burton v. West Jersey Ferry
(o., 114 U. S. 474. The verdict was responsive to the issues,
and the judgment of the court followed, as a matter of course.
Pomeroy’s Lessee v. Bank of Indiana, 1 Wall. 592, 598.

The fifth and sixth alleged errors go more to the merits of
the action than any we have yet considered. ‘A motion in
arrest of judgment can only be maintained for a defect appar-
ent upon the face of the record, and the evidence is no part of
the record for this purpose.” Bond v. Dustin, 112 U. S. 604,
608 ; Carter v. Bennett, 15 How. 354. To bring the case within
this rule it is argued that no evidence was offered tending to
show a compliance on the part of the plaintiff or its assignor
with the mechanics’ lien law of Missouri; and that, upon the
verdict rendered by the jury, the court was without authority
to enter up a judgment recognizing and enforcing such a lien.
It is manifest that the motion in arrest of judgment can be
sustained only upon the theory that the court was without
any authority to enter up a judgment recognizing and enforc-
ing a mechanics’ lien upon the property, since that would be
the only defect upon the face of this record which we could
consider upon such a motion.
~ The argument against the right of the court to enter up a
Judgment recognizing and enforcing a mechanics’ lien is based
on the theory that the contract between Schupp and Van
Stone, under which the mill was built, providing, as it did,
for the payment of the price in instalments to become due
after the time limited by the statute (9 months) within which
an action to enforce the lien is.required to be commenced,
which deferred payments were to be secured upon real estate
of the plaintiff in error, was an express waiver of the lien, and
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the breach of that contract by Van Stone did not restore to
the contractor his right to claim a lien.

This argument rests upon a misconception as to the nature
and character of a mechanics’ lien. This lien is a creature of
the statute, and was not recognized at common law. It may
be defined to be a claim created by law for the purpose of
securing a priority of payment of the price and value of work
performed and materials furnished in erecting or repairing a
building or other structure, and as such it attaches to the land
as well as the buildings erected thereon. 15 Amer. & Eng.
Encyc. Law, 5. Now, it is not the contract for erecting or
repairing the building which creates the lien, but it is the use
of the materials furnished and the work and labor expended
by the contractor, whereby the building becomes a part of the
freehold, that gives the material man and laborer his lien under
the statute. The lien is brought into operation by virtue of
the statute, and the contract for building is entered into pre-
sumably in view of, or with reference to, the statute.

The rule seems to be established in Missouri, and it is so in
many of the other States, that a contractor does not waive his
right to file a mechanics’ lien by receiving from the owner of
the building a promissory note for the amount due, payable at
a time beyond the expiration of the period within which he is
required to file his lien, but within the period within which
suit must be commenced to enforce the lien, the taking of the
note merely suspending the right of action. MeMurray v.
Taylor, 30 Missouri, 263; Ashdown v. Becker, 31 Missouri,
465 ; Jones v. Hurst, 67 Missouri, 568, 572. This rule is based
upon the principle, recognized in that State, that the execution
of a note for a preéxisting debt is not a payment of the debt,
but only presumptively so; but a party relying upon that prin-
ciple must, in an action on the original debt, produce the note
for cancellation. Authorities last cited ; Brooks v. Mastin, 69
Missouri, 58 ; Doebling v. Loos, 45 Missouri, 150.

Under this rule of law, the contention of the plaintiff in
error must fail. For, a fortiori, would the right to file the
lien remain, where, as in this case, no notes were given at all
but the agreement to give them was broken by the owner of
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the building and premises. That agreement out of the way,
the contractor or builder or material man occupied a status
created by the law, viz., was possessed of a right to claim a me-
chanics’ lien, This claim, it is admitted in the record, he
asserted in accordance with the law, and this suit was brought
by his assignee for the enforcement of such claim. The orig-
inal contract for payment of the amount due on the contract
in instalments having been broken by the plaintiff in error,
the defendant in error had the right to elect to declare the
whole sum due at once, and proceed to the enforcement of its
lien. It follows, therefore, that there was no error in the
action of the court in entering up a judgment recognizing and
enforcing such lien. That being true, there was no error, so
far as this record shows, in overruling the motion made in
arrest of judgment.

But one alleged error remains to be considered, viz., the
seventh, Exhibit “A,” referred to therein, is a letter from
Van Stone to Schupp, as follows:

“ Marshall, Mo., Aug. 6, 1885.
“F. J. Schupp, Esq., Marshall.

“Dear Sir: The flour mill put up by you for me is satisfac-
tory to me and is heréby accepted. The corn-rolls do not
work to my satisfaction. Whenever such rolls are put in or
shall do satisfactory work, I shall be ready to pay for the
entire work,

“C. H. Vax Stong.”

It is urged that the court below erred in construing this
letter to be a waiver of the time within which the mill was to
be built. 8o far as concerns that portion of the letter relating
to the part of the mill used for the manufacture of flour, it is
an unconditional acceptance. It could not be made more
bositive.  Nor do we think the latter part of the letter relat-
g to the corn-rolls is susceptible of any other construction
than the one put upon it by the court. By the language there
used the plaintiff in error bound himself to pay for the entire
work whenever it should be completed so that the corn-rolls
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would do satisfactory work. There is nothing in that letter
to indicate that any particular time was in the minds of the
parties as to when such work was to be completed. Of course,
the law implies that the completion of the work should not be
unnecessarily prolonged. It should be done in a reasonable
time. It was completed on or before October 16, 1885, for on
that day it was accepted as satisfactory by Summerville, who,
as before stated, had been agreed npon as a referee to deter-
mine when the mill did satisfactory work. Whether the period
between August 6 and October 16, during which time the
corn-rolls were being perfected, was an unreasonable time, or
too great a delay, was in reality a question for the jury to
determine, under proper instructions from the court. As no
error is assigned to the charge of the court in this respect, and
no exception was taken to the charge as given, except to it as
an entirety, it must be presumed that no error was committed
in this behalf ; and that the jury found all the elements of an
acceptance, by the plaintiff in error, of the completed mill.

Judgment afirmed.

WAUTON ». DEWOLF.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE NORTHERN DISTRICT OF CALIFORNIA.

No. 1450. Submitted December 7, 1891. — Decided December 21, 1891.

This court has no jurisdiction over an appeal from a Circuit Court taken
July 27, 1891, from a decree entered July 7, 1890, in a case where
the jurisdiction of that court depended upon the diverse citizenship of
the parties.

Tars was a motion to vacate an order docketing and dismis-
sing this case, made on the 3d of last November, on the motion
of appellees’ counsel, and for leave to the appellant to docket
the case and file the record. The case is stated in the opinion.

Mr. W. Hallett Phillips for the motion.
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Mr. A. B. Browne (with whom was Mr. A. T. Britton)
opposing.

M. Cuier Justice FuLLer delivered the opinion of the court.

This cause was docketed and dismissed November 3, 1891,
upon a certificate of the clerk of the Circuit Court of the United
States of the Ninth Judicial Circuit in and for the Northern
District of California, to the effect that in a certain cause pend-
ing in that court, wherein Florence W. Wauton was complain-
ant and Frank E. DeWolf, Isabella C. DeWolf, and Horace
M. Barnes were defendants, a final decree was rendered on the
Tth of July, a.p. 1890, in favor of defendants and against
the complainant, and that on the 29th of September, 1890,
complainant prayed an appeal to the Supreme Court of the
United States, which was allowed. A motion is now made to
set aside the order of dismissal and for leave to docket the case
and file the record.

The transeript submitted with the motion shows that, as
stated in the certificate, the decree of the Circuit Court was
entered July 7, 1890, and an appeal was allowed September
29, 1890, but nothing was done, and the case was not docketed
here at the October term, 1890. On July 27, 1891, a bond on
appeal was presented to and approved by the Circuit Judge,
who on the same day signed a citation returnable to this court
on September 19, 1891.

When the term elapsed at which the appeal of September
29, 1890, was returnable, without the filing of the record, that
appeal had spent its force, Evans v. State Bank, 134 U. 8. 330,
and appellees caused the case to be docketed and dismissed as
above stated.

Conceding that the approval of the bond, July 27, 1891, and
the signing of the citation, were equivalent to the allowance of
a second appeal, returnable to the present term, the transcript
of record was not filed on or before the return day, nor deliv-
ered to our clerk until November 18, 1891 ; and the sole excuse
for this delay which appellant presents, is that it was supposed
that the clerk of the Circuit Court would transmit the transcript
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when it was completed. It appears from the record that the
suit involves land situated in California, and was commenced
in the state court against the defendants who were citizens
of Rhode Island and New York, and after summons by publi-
cation, was removed on their application to the Circuit Court.
The ground of Federal jurisdiction was diverse citizenship.

By the act of March 3, 1891, (26 Stat. 826, c. 517,) establish-
ing the Circuit Courts of Appeals, the jurisdiction of this court,
in cases dependent upon diverse citizenship, was taken away;
but by the joint resolution of March 3, 1891, (26 Stat. 1115)
the jurisdiction was preserved as to pending cases and cases
wherein the writ of error or appeal should be sued out or taken :
before July 1, 1891.

So far then as this second and independent appeal is con-
cerned, it came too late, and as, if the case were now docketed
under that appeal, it would have to be dismissed for want of
jurisdiction, we are, without passing upon the question ot

laches, compelled to deny the motion.
Motion denied.

CLAASSEN ». UNITED STATES.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF NEW YORK.

No. 1191. Argued December 10, 11, 1891. — Decided December 21, 1891.

An indictment on Rev. Stat. § 5209, is sufficient, which avers that the
defendant was president of a national banking association; that l?y
virtue of his office he received and took into his possession certai
bonds (described), the property of the association; and that, with intent
to injure and defraud the association, he embezzled the bonds and con-
verted them to his own use. )

In a criminal case, a general judgment upon an indictment containing
several counts, and a verdict of guilty on each count, cannot be reversel
on error if any count is good and is sufficient to support the judgment.

Upon writ of error, no error in law can be reviewed which does not appear
upon the record, or by bill of exceptions made part of the record.
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Tris was an indictment on section 5209 of the Revised Stat-
utes (which is copied in the margin?) containing forty-four
counts, to all of which (except four afterwards abandoned by
the prosecution) the defendant demurred; and his demurrer
being overruled, he pleaded not guilty to all the counts. At
the trial the district attorney elected to go to the jury upon
eleven of the counts; and on May 28, 1890, the jury found the
defendant guilty of the offences charged in five of those
counts, and acquitted him upon the other six.

The first of the five counts upon which the defendant was
convicted alleged that on January 23, 1890, he, being the
president of a certain national banking association known as
the Sixth National Bank of the city of New York, organized
under the act of Congress of June 8, 1864, c. 106, and acting
and carrying on a banking business in the city of New York,
“did, by virtue of his said office and employment, and while
he was so employed and acting as such president as aforesaid,
receive and take into his possession certain funds and credits,
to wit,” certain bonds and obligations of railroad and other
corporations, particularly described, of the value in all of
$672,000, “ then and there being the property of the said asso-
ciation, and which he held for and in the name and on account
of the said association, and did then and there, wilfully and
unlawfully and with intent to injure and defraud the said
association, embezzle the said bonds and written obligations

: 1“Every president, director, cashier, teller, clerk or agent of any associa-
tion who embezzles, abstracts or wilfully misapplies any of the moneys, funds
f)r credits of the association; or who, without authority from the directors,
Issues or puts in circulation any of the notes of the association; or who,
without such authority, issues or puts forth any certificate of deposit,
draws any order or bill of exchange, makes any acceptance, assigns any
lote, bond, draft, bill of exchange, mortgage, judgment or decree; or who
mflkes any false entry in any book, report or statement of the association,
With intent, in either case, to injure or defraud the association, or any
other company, body politic or corporate, or any individual person, or to
decetye any officer of the association, or any agent appointed to examine
“.10 affairs of any such association; and every person who, with like intent,
%ds or abets any officer, clerk or agent in any violation of this section,
f:::: fl;sﬁdeemed guilty of a misdemeanor, and shall be imprisoned not less
years nor more than ten.”
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and convert them to his own use, against the peace of the
United States and their dignity, and contrary to the form of
the statute of the said United States in such case made and
provided.”

Another of these counts averred that, on January 22, 189,
the defendant, being president as aforesaid, « did, wilfully and
unlawfully and with intent to injure and defraud the said
association, misapply and convert to the use, benefit and
advantage of one James A. Simmons, certain moneys and
funds then and there being the property of the said associs-
tion, to wit, the sum of sixty thousand dollars, in the manner
and by the means following —that is to say, he, the said
Peter J. Claassen, being then and there such president as
aforesaid, did, without the knowledge and consent of sail
association or its board of directors, procure the making by
one Andrew E. Colson, who was then and there the cashier of
said association, of a certain writing and check, commonly
known and called a cashier’s check, bearing date the twenty-
second day of January in the year of our Lord one thousand
eight hundred and ninety, which said check did then and
there authorize and direct the said association to pay to the
order of the said James A. Simmons the sum of sixty thousand
dollars, although, as he, the said Peter J. Claassen, then and
there well knew, the said sum of sixty thousand dollars was
not then and there on deposit with the said association to the
credit of him, the said James A. Simmons, and was not then
and there due and owing from the said association to him, the
said James A. Simmons, and the repayment thereof to the
said association was not then and there in any way secured,
and the said James A. Simmons had no manner of right and
title to the same, and he, the said Peter J. Claassen then and
there unlawfully devising and intending that he, the said James
A. Simmons, should appropriate and convert to his own use the
said sum of sixty thousand dollars from and out of the moneys
and funds of the said association, which said sum of money
was, upon and pursuant to the direction and authorization OQH'
tained in the said check, thereafter, to wit, on the twenty-thlrd
day of January in the year of our Lord one thousand eight hur-
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dred and ninety, paid by the said association from and out of the
moneys and funds of the sald association to the said James A.
Simmons, and was then and there appropriated and converted
to the use of the said James A. Simmons, against the peace of
the United States and their dignity, and contrary to the form
of the statute of the said United States in such case made
and provided.”

The other three counts were precisely like this, except in the
names of the persons to whose use and benefit the funds were
converted.

A motion for a new trial and in arrest of judgment was
heard, upon a case settled by the presiding judge, and denied
on December 24, 1890. On March 18, 1891, the defendant
was sentenced to imprisonment for a term of six years in a
penitentiary.

On March 21, 1891, he sued out a writ of error from this
court under the act of March 3, 1891, c. 517, § 5, and the joint
resolution of the same date, No. 17, (26 Stat. 827, 1115,) and
filed in the Circuit Court an assignment of errors, setting forth
specifically, and in the manner of a bill of exceptions, errors in
the admission and rejection of evidence, and in the judge’s
instructions to the jury; but assigned no error in the indict-
ment or the sentence. To this assignment of errors the United
States pleaded in nullo est erratum, as follows: “ And after-
wards, to wit, on the second Monday of April in said term, the
said defendant in error, by Edward Mitchell, their attorney,
comes here into court and says that there is no error either in
the record or proceedings aforesaid or in the giving of the
Judgment aforesaid. And he prays that the said Supreme
Court before the justices thereof nmow here may proceed to
examine as well the record and proceedings aforesaid as the
matters aforesaid above assigned for error, and that the judg-
ment aforesaid, in form aforesaid given, may be in all things
affirmed, ete.” I _ L

The plaintiff in error, in his brief filed in this court, specified
tlllt’!lnsuiﬁciency of each of the counts on which he was con-
Victed, as well as the matters stated in the assignment of errors
filed in the Circuit Court.
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Mr. Hector M. Hitchings (with whom was Mr. Sumue
Shellabarger) for plaintiff in error.

I. The counts of the indictment upon which plaintiff in
error was convicted, are insufficient — do not charge a crime;
and the demurrers interposed to the same were improperly
overruled.

The acts named in § 5209 which are made, each respectively,
to constitute a crime are : (1) Embezzling the bank’s property:
(2) Abstracting it: (8) Wilfully misapplying it: (4) Issuing
or putting in circulation its notes: (5) Issuing or putting forth
certificates of deposit, or an order or bill of exchange: (6) Mak-
ing an acceptance: (7) Assigning a note, bond, draft, bill of
exchange, mortgage or judgment—these ¢ with intent, in
either case, to injure or defraud the association,” or to deceivea
bank examiner: (8) Aiding or abetting in doing either of these.

Neither of the four counts named contains any averment
which brings, or tends to bring, the defendant within any other
of the eight classes just named than the 3d. In other words,
there is nothing in either of these counts which charges, or
tends to charge, the defendant with any other act or offence
than “ wilful misapplication” of the property named.

In construing this very section this court has said: “The
words ¢ wilfully misapplied’ are, so far as we know, new in stat-
utes creating offences, and they are not used in describing any
offence at common law. They have no settled technical mean-
ing like the words ¢ embezzle, as used in the statutes, or the
words ‘steal, take and carry away, as used in common law.
They do mnot, therefore, of themselves fully and clearly set
forth every element of the offence charged. It would not be
sufficient simply to aver that the defendant ¢wilfully misap-
plied ’ the funds of the association. This is well settled by the
authorities we have already cited. There must be averments
to show how the application was made and that it was an ut-
lawful one.” United States v. Britton, 107 U. S. 655, 610
See also United States v. Cook, 17 Wall. 168, 174; Unitet
States v. Carll, 105 U. 8. 611; United States V. Cruikshank,
92 U. S. 542.
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And in all pleadings, and especially in criminal pleadings,
all doubts are resolved against the pleader. United States v.
Linn, 1 How. 104.

Now it has been decided that four classes of misapplications
under section 5209 are not criminal. United States v. Brition,
108 U. S.193. It was incumbent upon the pleader to negative
these exceptions in the indictment, and to show positively and
beyond cavil or question, that the offence charged fell within
a class of misappropriation made criminal by the statute. This
was not done.

II. If this court find any of the counts on which plaintiff
was convicted, bad, it must reverse the conviction.

We may state our legal proposition in the following words
of the Supreme Court of Massachusetts: “The rule that where
the same offence is charged in different counts of an indict-
ment, the whole indictment may be submitted to the jury,
with instructious, if they find the defendant guilty upon any
count, to return a general verdict of guilty, is not applicable
in a case where one count of the indictment is bad and the
evidence applicable to such count is submitted to the jury, with
the rest, against the objection of the defendant.”

Inthe present case the defendant made objections to each of the
counts upon which he was convicted by means of his demurrer.

This objection was, therefore, made a permanent and con-
tinuing exception of record, and was, therefore, made in the
most significant and available way which was possible. In
the further prosecution of the trial, it was not requisite that
he should further or again object to the delivering in of evi-
dence as to any particular count — this because he had, in the
record, objected to delivering in evidence under, or in support
of each, and either count, and he had been, by the court, in
that regard, overruled.

The legal principle just stated is fully considered in the case
of Commonwealth v. Boston & Maine Railroad, decided in
1882, 133 Mass. 383, 392, where the question was most elabo-
fately considered, and the proposition which we have above
quoted is in the words of the last paragraph of the head note
0 that case. See Wood v. State, 59 N. Y. 117.

VOL. CXLII—10
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II1. This court has full authority to examine into the errors
made at the trial in the admission and exclusion of evidence,
and which are specified in the assignment of errors and in the
statement of errors heretofore set out, and for that purpose
must treat the assignment of errors as in the nature of a bill
of exceptions.

Mr. Solicitor General for defendants in error.

MEr. Justice Gray, after stating the case as above, delivered
the opinion of the court.

There can be no doubt of the sufficiency of the first count
on which the defendant was convicted. It avers that the de-
fendant was president of a national banking association ; that
by virtue of his office he received and took into his possession
certain bonds, (fully described,) the property of the associa-
tion; and that, with intent to injure and defraud the associa-
tion, he embezzled the bonds and converted them to his own
use. On principle and precedent, no further averment was
requisite to a complete and sufficient description of the crime
charged. United States v. Britton, 107 U. S. 655, 669; The
King v. Johnson, 3 M. & S. 589, 549 ; Starkie Crim. Pl (d
ed.) 454; 3 Chitty Crim. Law, 981; 2 Bishop Crim. Pro.
§8 315, 322.

This count and the verdict of guilty returned upon it being
sufficient to support the judgment and sentence, the question
of the sufficiency of the other counts need not be considered.

In criminal cases, the general rule, as stated by Lord Mans-
field before the Declaration of Independence, is “ that if there
is any one count to support the verdict, it shall stand good, not-
withstanding all the rest are bad.” Peake v. Oldham, Cow-
per, 275, 276; Rex v. Benfield, 2 Bur. 980, 985. See aI§0
Grant v. Astle, 2 Doug. 722, 730. And it is settled law In
this court, and in this country generally, that in any crimiQal
case a general verdict and judgment on an indictment or i
formation containing several counts cannot be reversed o0
error, if any one of the counts is good and warrants the judg-
ment, because, in the absence of anything in the record t0
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show the contrary, the presumption of law is that the court
awarded sentence on the good count only. ZLocke v. United
States, T Cranch, 339, 344; Clifton v. United States, 4 How.
942, 250; Snyder v. United States, 112 U. S. 216; Bond v.
Dustin, 112 U. 8. 604, 609; 1 Bishop Crim. Pro. § 1015;
Wharton Crim. Pl. & Pract. § 771.

The opposing decision of the House of Lords, in 1844, in the
well known case of O Connell v. The Queen, was carried, as
appears by the report in 11 Cl. & Fin. 155, by the votes of
Lord Denman, Lord Cottenham and Lord Campbell against
the votes of Lord Lyndhurst and Lord Brougham, as well as
against the opinions of a large majority of the judges con-
sulted, and the universal understanding and practice of the
courts and the profession in England before that decision. It
has seldom, if ever, been followed in the United States.

In Commonwealth v. Boston & Maine Railroad, 133 Mass.
383, 392, and in Wood v. State, 59 N. Y. 117, 122, relied on by
the plaintiff in error, the general rule was not impugned, and
judgment upon a general verdict was reversed because of
erroneous instructions, duly excepted to by the defendant at
the trial, expressly authorizing the jury to convict upon an in-
sufficient count.

In the case now before us, the record does not show that
any instructions at the trial were excepted to, and the jury did
not return a general verdict against the defendant on all the
counts, but found him guilty of the offences charged in each
of the five counts now in question. This being the case, and
the sentence being to imprisonment for not less than five years
nor more than ten, which was the only sentence authorized
for a single offence under the statute on which the defendant
Was indicted, there is no reason why that sentence should
not be applied to any one of the counts which was good.
~ The objections assigned and argued to the rulings and
H}Structions at the trial cannot be considered by this court.
Upon writ of error, no error in law can be reviewed which
does not appear upon the record, or by bill of exceptions made
Part of the record. The case settled by the judge presiding at
the trial, pursuant to a rule of the Circuit Court, was for the
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single purpose of a hearing in banc in that court, as upon a
motion for a new trial, and is no part of the record on error.
No bill of exceptions was, or, as we have already adjudged,
could have been allowed by the Circuit Court to the rulings
and instructions at the trial, because the conviction of the
defendant was before the passage of the Judiciary Act of
March 3, 1891, c. 517, and while the laws did not provide for
or permit a bill of exceptions in such a case as this. Neither
the assignment of errors, nor the plea of in nwllo est erratum,
can give this court jurisdiction of errors not appearing on the
face of the record. JIn re Claassen, 140 U. S. 200.

Judgment affirmed.

SIMMONS ». UNITED STATES.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF NEW YORK.

No. 1296. Argued December 11, 1891. — Decided December 21, 1891.

When it is made to appear to the court during the trial of a criminal case
that, either by reason of facts existing when the jurors were sworn, but
not then disclosed or known to the court, or by reason of outside influ-
ences brought to bear on the jury pending the trial, the jurors or any
of them are subject to such bias or prejudice as not to stand impartial
between the government and the accused, the jury may be discharged,
and the defendant put on trial by another jury; and the defendant is not
thereby twice put in jeopardy, within the meaning of the'Fifth Amend-
ment to the Constitution of the United States.

The judge presiding at a trial, civil or criminal, in any court of the United
States, may express his opinion to the jury upon the questions of fact
which he submits to their determination.

Tuts was an indictment on section 5209 of the Revised Stat-
utes for aiding and abetting one Claassen in embezzling a.ﬂd
misapplying the funds of a certain national bank in the city
of New York. The defendant pleaded not guilty.

On January 26, 1891, the case came on for trial upon the
issue thus joined ; a jury was empanelled and sworn; Good-
now, one of the jurors, stated on his voir dire that he had 1o
acquaintance with the defendant and had never seen him
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his knowledge ; the case was opened to the jury; and on that
and following days witnesses were examined on behalf of the
United States.

Before the coming in of the court on Friday, February 6,
the district attorney received, and exhibited to the defendant’s
counsel, and to the judge, an affidavit of one Ward to the
effect that during four months in 1884 the juror Goodnow
and the defendant occupied adjoining rooms in a building in
the city of New York, and were often seen conversing together
in the halls of that building. The court thereupon adjourned
the trial until Monday, February 9.

In the atternoon of February 6, the district attorney received
from the defendant’s counsel a letter, commenting upon the
statements in Ward’s affidavit and denying their truth, assert-
ing that Ward had had a quarrel of long standing with the
defendant, and stating that he had sent a copy of the letter to
the daily papers; and the substance of this letter was pub-
lished in the morning papers of February 7.

On the coming in of the court on February 9, the district
attorney read affidavits to the foregoing facts, together with
Ward’s affidavit, the letter of the defendant’s counsel and the
publication in the newspapers ; and thereupon moved the court
“to withdraw a juror, for the reason that, taking all the cir-
cumstances into consideration, there is a manifest necessity for
the act, or the ends of public justice would otherwise be de-
feated.”

In opposihg this motion, the defendant’s counsel admitted
the making of Ward’s affidavit, its communication to the
counsel on both sides and to the court, and the writing and
publication of the letter ; but submitted an affidavit of the
defendant denying that he had ever known Goodnow or had
éver to his knowledge seen him before the trial, as well as an
affidavit of the counsel explaining his action, and stating that
he wrote and published his letter because he had been informed
that the reasons for the adjournment of the court had been
made public by the district attorney.

. The judge gave his decision upon the motion as follows:

Lam of the opinion that the facts presented make it neces-
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sary to discharge the present jury from further consideration
of this case, in order to prevent the defeat of the ends of jus-
tice, and to preserve the rights of the people and also to pre-
serve the rights of the accused to be tried by a jury, every
member of which can render a verdict free from constraint.
It is manifest that the knowledge respecting the statement
made by Ward, conveyed to the jury by the publication of
the letter of the defendant’s counsel, makes it impossible that
in the future consideration of this case by the jury there can
be that true independence and freedom of action on the part
of each juror which is necessary to a fair trial of the accused.”
And after Goodnow and other jurors, being asked by the
judge, had answered that they had read the publication in the
newspapers, he added : “Therefore such a publication under
the peculiar circumstances attending it affords, in my opinion,
a sufficient ground to discharge the jury at this time.” The
judge thereupon ordered a juror to be withdrawn and the jury
discharged. The defendant excepted to this order, and moved
for an acquittal because of such discharge of the jury, and
excepted to the denial of his motion.

On February 12 the case came on for trial before another
jury, and a motion of the defendant to file a plea in bar on the
ground of former jeopardy was opposed by the district attor-
ney and denied by the court; and to this denial the defendant
excepted.

The case was then tried, and was submitted by the judge to
the jury on March 10 under instructions beginning as follows:
“I have the right, under the laws of the United States, t0
give you my opinion on questions of fact, but I refrain from
doing so because I am well satisfied of your capacity to under-
stand what has been testified to in all these days that we have
been here engaged. I shall confine myself to stating to you
the law by which you are bound, simply calling your attention
to the questions of fact which are to be decided by you, for, iy
you know, juries decide questions of fact, and not the court.

On the next day the jury came into court and asked to b?
discharged from further consideration of the case. To 'thxs
request the court, after ascertaining by inquiry that the jury
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required no further instructions' in matter of law, replied as
follows: ¢ This case has occupied a long time. It is a case of
importance, and the discharge of the jury at this time would
involve another trial. It seems to me that that should not be
had unless in a case of necessity. I see in this case no such
necessity. I cannot understand the failure to agree arises
from any difference of opinion based upon the insufficiency of
the evidence in this case. "Whenever in the opinion of the
court the testimony is convincing, it is the duty of the court
to hold the jury together. Therefore I must decline your
request to be discharged.”

The defendant excepted to the judge’s statement to the jury
that he regarded the testimony as convincing, and, being found
guilty and sentenced to imprisonment for six years in a peni-
tentiary, tendered a bill of exceptions, which was allowed by
the judge, and sued out this writ of error.

Mr. John Jay Joyce (with whom was Mr. Samuel Shella-
barger) for plaintiff in error.

I. The right of the trial court to discharge the jury before
verdict is to exist in cases of “extreme and absolute neces-
sity ” (People v. Goodwin, 18 Johns. 187; 8. C. 9 Am. Dec.
203), “ inevitable necessity ” (Metchell v. State, 42 Ohio St. 883,
393), “legal necessity ” (Nolan v. State, 55 Georgia, 521), « im-
perative necessity ” (McCorkle v. State, 14 Indiana, 89), only if
“some inevitable occurrence shall interpose and prevent the
rendering of a verdict” (United States v. Shoemaker, 2 Mc-
Lean, 114). The discretion of the court in reference to such
adischarge is a “legal discretion, and to be exercised accord-
ing to known rules” (McKee's Case, 1 Bailey (So. Car. Law)
6515 8. C. 21 Am. Dec. 499 ; Mount v. State, 14 Ohio, 295 ;
8.0 45 Am. Dec. 542), “a discretion to be used only under
very extraordinary and striking circumstances.” United States
V. Coolidge, 2 Gall. 364. Such a discretion cannot be absolute
fmd irreviewable, for then there would be no protection against
its wildest abuse, and it is a rule in criminal proceedings that
nthing be done within the discretion of the court to the prej-
udice of the defendant, (United States v. Shoemaker, supra,)
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and in fact in almost all of the cases cited below in treating of
‘“jeopardy,” the very character of the discussion shows, even
where it is not directly asserted, that the court of error exer-
cised the right to review the action of the court below in dis-
charging the jury ; see also United States v. Shoemaker, ubi
supra, where it is said “ the first trial might be considered an ex-
periment to draw forth the evidence in the case and ascertain
if it be insufficient whether, on another trial, it might not be
made strong enough to convict — nor could this right be safely
exercised under the discretion,” 7.e. an unlimited discretion of
the court. What shall govern this discretion? And as to the
position of the accused “a right which depends on the will
of the magistrate is no right at all.” O’ Brian v. Common-
wealth, 9 Bush, 333.

The true rule is that the finding of the facts on which the
discharge of the jury is based by the court below is final, but
the determination whether such facts constitute a case of
necessity is a question of law and open to review when such
facts appear upon the record.

The great majority of the authoritative text writers hold
that when the jury, being full, is sworn and added to the other
branch of the court, and all the preliminary things of record
are ready for trial, the prisoner has reached the jeopardy, from
the repetition of which our constitutional rule protects him.
1 Bishop Crim. Law, §§ 1015, 1019; Cooley Const. Lim.
(6th ed.) 399; Bigelow on Estoppel (5th ed.) 89. See also
Mitchell v. State, 42 Ohio St. 883, 893, and cases there cited;
Nolan v. State, 55 Georgia, 521; Lovett v. State, 80 Georgia,
253 ; State v. Callendine, 8 lIowa, 288; State v. Tatman, 59
Towa, 471 ; Josephine’s Case, 39 Mississippi, 613; Teat v. State,
53 Mississippi, 439 ; People v. Barrett, 2 Caines, 100 ; Ling V.
People, 5 Tlun, 297; Commonwealth v. Cook, 6 S. & R. 5773
Commonwealth v. Fitzpatrick, 121 Penn. St. 109 ; Jlilands Y.
Commonwealth, 111 Penn. St. 1; MeCorkle v. State, 14 Indi-
ana, 39 ; Adams v. State, 99 Indiana, 244 ; Powell v. State, 1
Texas App. 345; DPeople v. Gardner, 62 Michigan, 307;
O Brian v. Commonwealth, 9 Bush, 333; Commonwealth V-
Hurt, 149 Mass. 7; Lee v. State, 26 Arkansas, 260; People V.
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Cuge, 48 California, 323 ; State v. McHee, 1 Bailey (So. Car.)
Law, 651.

IL. It is not denied that in the Federal courts the trial
judge in submitting a case to the jury may express his opinion
upon the facts.

But it will be found from an examination of the authorities
that the tendency is to confine the right of the court in this
respect within well-defined limits, and that in criminal cases,
especially, such an expression of opinion must be closely coupled
with words giving the jury to understand that they are not to
be bound by it, but that the determination of all matters of
fact was within their province alone.

Mr. Attorney General appeared for the defendant in error,
but the court declined to hear argument.

Mz. Justice Gray, after stating the case as above, delivered
the opinion of the court.

The general rule of law upon the power of the court to dis-

charge the jury in a criminal case before verdict was laid down
by this court more than sixty years ago, in a case presenting
the question whether a man charged with a capital crime was
entitled to be discharged because the jury, being unable to
agree, had been discharged, without his consent, from giving
any verdict upon the indictment. The court, speaking by Mr.
Justice Story, said: “ We are of opinion that the facts consti-
tute no legal bar to a future trial. The prisoner has not been
convicted or acquitted, and may again be put upon his defence.
We think that, in all cases of this nature, the law has invested
courts of justice with the authority to discharge a jury from
g_i"ing any verdict, whenever in their opinion, taking all the
Circumstances into consideration, there is a manifest necessity
for the act, or the ends of public justice would otherwise be
defeated. They are to exercise a sound discretion on the sub-
Ject; and it is impossible to define all the circumstances which
would render it proper to interfere. To be sure, the power
ought to be used with the greatest caution, under urgent cir-
cumstances, and for very plain and obvious causes; and, in
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capital cases especially, courts should be extremely careful
how they interfere with any of the chances of life in favor of
the prisoner. But, after all, they have the right to order the
discharge; and the security which the public have for the faith-
ful, sound and conscientious exercise of this descretion rests, in
this, as in other cases, upon the responsibility of the judges, under
their oaths of office.” United States v. Perez, 9 Wheat. 579.

A recent decision of the Court of Queen’s Bench, made upon
a full review of the English authorities, and affirmed in the Ex-
chequer Chamber, is to the same effect. Winsor v. The Queen,
L. R.1Q.B.289,3%0; 8 C. 6 B.&S.143, and 7 B. & S. 490.

There can be no coudition of things in which the necessity
for the exercise of this power is more manifest, in order to pre-
vent the defeat of the ends of public justice, than when it is
made to appear to the court that, either by reason of facts
existing when the jurors were sworn, but not then disclosed
or known to the court, or by reason of outside influences
brought to bear on the jury pending the trial, the jurors or
any of them are subject to such bias or prejudice as not to
stand impartial between the government and the accused. As
was well said by Mr. Justice Curtis in a case very like that
now before us, “It is an entire mistake to confound this dis-
cretionary authority of the court, to protect one part of the
tribunal from corruption or prejudice, with the right of chal-
lenge allowed to a party. And it is, at least, equally a mis-
take to suppose that, in a court of justice, either party can
have a vested #ight to a corrupt or prejudiced juror, whois
not fit to sit in judgment in the case.” United States v. Morris,
1 Curtis C. C. 23, 37.

Pending the first trial of the present case, there was brought
to the notice of the counsel on both sides, and of the court,
evidence on oath tending to show that one of the jurors had
sworn falsely on his voi» dire that he had no acquaintance
with the defendant ; and it was undisputed that a letter since
written and published in the newspapers by the defendant’s
counsel, commenting upon that evidence, had been read by
that juror and by others of the jury. It needs no argument
to prove that the judge, upon receiving such information, Was
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fully justified in concluding that such a publication, under the
peculiar circumstances attending it, made it impossible for that
jury, in considering the case, to act with the independence and
freedom on the part of each juror requisite to a fair trial of
the issue between the parties. The judge having come to that
conclusion, it was elearly within his authority to order the jury
to be discharged, and to put the defendant on trial by another
jury ; and the defendant was not thereby twice put in jeopardy,
within the meaning of the Fifth Amendment to the Constitu-
tion of the United States.

The only other exception argued is to the statement made
by the judge to the second jury, in denying their request to be
discharged without having agreed upon a verdict, that he re-
garded the testimony as convincing. DBut at the outset of his
charge he had told them, in so many words, that the facts
were to be decided by the jury, and not by the court. And
it is so well settled, by a long series of decisions of this court,
that the judge presiding at a trial, civil or criminal, in any
court of the United States, is authorized, whenever he thinks
it will assist the jury in arriving at a just conclusion, to express
to them his opinion upon the questions of fact which he sub-
mits to their determination, that it is only necessary to refer to
two or three recent cases in which the judge’s opinion on mat-
ters of fact was quite as plainly and strongly expressed to the
Jury asin the case at bar. Vicksburg de. Raslroad v. Putnam,
N8 U.S. 5455 United States v. Philadelphia & Reading Rail-
road, 123 U. 8. 118 ; Lovejoy v. United States, 128 U. 8. 171.

Judgment affirmed.

McELVAINE ». BRUSH.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE SOUTHERN DISTRICT OF NEW YORK.

No. 1125, Argued December 7, 1891, — Decided December 21, 1891.

The provisions in the New York Code of Criminal Procedure, (§§ 491, 492,)
respecting the solitary confinement of convicts condemned to death, are
1ot in conflict with the Constitution of the United States, as they are
construed by the Court of Appeals of that State.
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This court follows the adjudications of the highest court of a State in the
construction of the statutes of that State.

Medley, Petitioner, 134 U. S. 160, explained. In re Wood, 140 U. S, 278,
followed.

THE case is stated in the opinion.

Mr. George M. Curtis for appellant.

The court declined to hear argument for the appellee. /7.
Charles I. Tabor, Attorney General of the State of New
York, filed a brief for appellee.

Mg. CuIer Justice FuLLER delivered the opinion of the court.

Charles McElvaine was convicted in the Court of Sessions,
Kings County, in the State of New York, on October 23, 183,
of the crime of murder in the first degree, committed August
22, 1889, and on October 25, 1889, was sentenced to death.
From the judgment of conviction an appeal was duly taken by
McElvaine to the Court of Appeals of the State of New York,
where the judgment was reversed and a new trial granted.
People v. McElwaine, 121 N. Y. 250. A new trial was had
and resulted on September 29, 1890, in a conviction for the
aforesaid crime, and on October 1, 1890, McElvaine was again
sentenced to death. A second appeal was taken to the Court
of Appeals and the judgment was affirmed February 24, 1891.
People v. McElvaine, 125 N. Y. 596.

The Court of Appeals sent down its remittitur to the Court
of Sessions to enforce the judgment, as rendered against
McElvaine, according to law, and thereafter the judgment of
the Court of Appeals was made the judgment of the Court of
Sessions. On March 6, 1391, it was ordered and adjudged that
the judgment of conviction and sentence thereon of October
1, 1890, be enforced and executed in the manner provided by
law during the week beginning on Monday the 20th of April,
1891 ; and the court issued its warrant under the hands of the
judges thereof (including the presiding judge) to the agent and
warden of Sing Sing prison, commanding him to execute said
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judgment and sentence, by putting the condemned to death,
“in the mode, manner and way, and at the place, by law pre-
scribed and provided.”

April 21, 1891, McElvaine, by his attorney, presented to the
judge of the Circuit Court of the United States for the
Southern District of New York a petition praying that a writ
of habeas corpus issue to Augustus A. Brush, the then agent
and warden of Sing Sing prison, requiring him to produce the
body of said MeElvaine before said court at some time to be
designated in said writ, and afterwards such proeceedings were
had that on said 21st day of April, 1891, an order was made
denying the prayer of said petition, from which order McEl-
vaine appealed to this court, which appeal was allowed by the
said judge; and the clerk of the court was directed to transmit
a transeript of the petition, decision and order thereon, and of
the appeal. This transcript was accordingly transmitted, and,
by stipulation, is accompanied by a certified copy of the war-
rant for McElvaine’s execution.

We have examined and considered all the grounds alleged
in the petition for the allowance of the writ, but deem it
unnecessary to refer to any, save those presented in the brief
and argument of petitioner’s counsel.

Sections 491 and 492 of the New York Code of Criminal
Procedure are as follows:

“§491. When a defendant is sentenced to the punishment.
of death the judge or judges holding the court at which the
conviction takes place, or a majority of them, of whom the
judge presiding must be one, must make out, sign and deliver
to the sheriff of the county, a warrant stating the conviction
and sentence, and appointing the weelk within which sentence
must be executed. Said warrant must be directed to the Agent
and Warden of the State prison of this State designated by
law as the place of confinement for convicts sentenced to im-
prisonment in a State prison in the judicial district wherein
Such conviction has taken place, commanding such Agent and
Warden to do execution of the sentence upon some day within
the week thus appointed. Within ten days after the issuing
of such warrant the said sheriff must deliver the defendant,
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together with the warrant, to the Agent and Warden of the
State prison therein named. From the time of said delivery to
the said Agent and Warden, until the infliction of the punish-
ment of death upon him, unless he shall be lawfully discharged
from such imprisonment, the defendant shall be kept in solitary
confinement at said State prison, and no person shall be allowed
access to him without an order of the court, except the officers
of the prison, his counsel, his physician, a priest or minister of
religion, if he shall desire one, and the members of his family.

“§ 492. The week so appointed must begin not less than
four weeks and not more than eight weeks after the sentence.
The time of the execution within said week shall be left to the
discretion of the Agent and Warden to whom the warrant is
directed ; but no previous announcement of the day or hour of
the execution shall be made, except to the persons who shall
be invited or permitted to be present at said execution as here-
inafter provided.” N. Y. Code Crim. Proc. 1890, pp. 128, 129.

It is contended that the solitary confinement thus provided
for constitutes cruel and unusual punishment, and brings the
statute within the inhibition of the Eighth Amendment to the
Federal Constitution.

The first ten articles of amendment were not intended to
limit the powers of the States in respect of their own people,
but to operate on the Federal government only; but the argu-
ment is, that so far as those amendments secure the fundamental
rights of the individual, they make them his privileges and
immunities as a citizen of the United States, which cannot novw,
under the Fourteenth Amendment, be abridged by a State;
that the prohibition of cruel and unusual punishments is one
of these; and that that prohibition is also included in that
“due process of law” without which no State can deprive any
person of life, liberty or property.

We held in the case of Kemmnler, 136 U. S. 436, that this
statute in providing for the punishment of death by electricity,
was not repugnant to the Constitution of the United States
when applied to a convict who committed the crime for which
he was convicted after the act took effect ; that the enactment
of the statute was in itself within the legitimate sphere of the
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legislative power of the State, and in the observance of those
general rules prescribed by our systems of jurisprudence ; and
that as the legislature of the State of New York had deter-
mined that it did not inflict cruel and unusual punishment, and
its courts had sustained that determination, we were unable to
perceive that the State had thereby abridged the privileges or
immunities of petitioner or deprived him of due process of law.

That case is decisive of this, although the character of the
confinement of the condemned pending his execution was not
alluded to.

All that was held in Medley, Petitioner, 134 U. S. 160, was
that a statute passed after the commission of the crime of mur-
der, which added to the punishment of death, (that being the
punishment when the crime was committed,) the further pun-
ishment of imprisonment in solitary confinement until the exe-
cution, was, when attempted to be enforced against a convict
so situated, an ex post facto law, and that the sentence inflict-
ing both punishments was void. The language of the opinion
upon the subject of solitary confinement tended to illustrate
the conclusion arrived at, but did not enlarge it.

And in Holdew v. Minnesota, 137 U. S. 483, it was as-
sumed that a similar statutory provision was not open to con-
stitutional objection.

It is further urged that the warrant did not direct the inflic-
tion of solitary confinement; that it indicated no specific
mode of death; and that the mode and manner of the inflic-
tion of the death penalty were not specified. But as the
warrant commanded the warden to cause the judgment and
sentence to be executed and enforced, and the condemned to
be put to death “in the mode, manner and way and at the
Place by law prescribed and provided,” this would seem to
be ample authority to him for the confinement, as well as the
infliction of the penalty of death, as prescribed by the statute ;
and, so far as the confinement had taken place under the first
sentence and warrant, that resulted from the voluntary act of
the petitioner in prosecuting an appeal.

In' People v. Brush, veported in advance of the official
Series in the Northeastern Reporter, vol. 28, p. 533, it was
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held by the Court of -Appeals of New York, that an appeal
from a judgment sentencing a defendant for murder in the
first degree, operates only as a stay of execution of the death
penalty, and not of the confinement of the defendant in the
penitentiary pending the appeal, under the Code of Crim.
Proc. of N Y. sec. 528, which provides that “ when the judg-
ment is of death, an appeal to the Court of Appeals stays the
execution, of course, until the determination of the appeal;”
and it was also held that under the statute providing for exe-
cution by electricity, a warrant which directed that execution
be done by putting defendant to death in the mode, manner
and way and at the place by law prescribed and provided,
was sufficient. .

The general rule of decision is that this court will follow
the adjudication of the highest court of a State in the construe-
tion of its own statutes; and there is nothing in this case to
take it out of that rule. 'We are of opinion that the record
does not disclose that the petitioner is restrained of- his liberty
in violation of the Constitution and laws of the United States;
and, as observed by Mr. Justice Harlan in Zn 7e Wood, 140 U. 5.
278, 289, it was not intended by Congress that the courts of
the United States should, by writs of Aabeas corpus, obstruct
the ordinary administration of the criminal laws of the States
through their own tribunals.

The judgment must be affirmed, and the mandate issue ot
once, and it is so ordered.

TrezzA v. BRUsH. Appeal from the Circuit Court of the TUnited
States for the Southern District of New York. No. 1123. Decided
December 21, 1891.

Mr. Cuier Justick FurLrer: Trezza was convieted of murder
in the first degree in the Court of Sessions of Kings County, New
York, June 6, 1890, and sentenced to death. The warrant for the

execution of the judgment and sentence was duly issued to thle
agent and warden of the state prison at Sing Sing, and under 1t
Trezza was committed to his custody.
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An appeal was taken to the Court of Appeals and the judgment
affirmed, (125 N. Y. 740,) whereupon, March 6, 1891, the Court of
Sessions ordered the judgment of conviction and sentence of death
to be executed and enforced in the manner provided by law, and
issued a second warrant to the warden. Trezza then presented his
petition for a writ of habeas corpus to the judge of the Circuit Court
of the United States for the Southern Distriet of New York, and
brings the order of that court denying its prayer to this court on
appeal.

Petitioner claimed that by his imprisonment under the first
warrant he had been once punished for the offence for which
he had been convicted, and that solitary confinement amounted to
cruel and unusual punishment, and hence that he was restrained
in violation of the Fifth and Eighth Amendments to the Constitu-
tion of the United States; and he objected also that the warrant
was not sufficiently definite and specific.

The record has not been printed nor have briefs been filed on
either side, and appellant was not represented by counsel when the
cause came on for hearing. We have, however, carefully examined
the transeript, and find no ground upon which to arrive at a differ-
ent conclusion from that just announced in the case of McElvaine.

The judgment is affirmed, and the mandate ordered to issue at once.

KNIGHT ». UNITED STATES LAND ASSOCIATION.

ERROR TO THE SUPREME COURT OF THE STATE OF CALIFORNIA.
No. 824, Argued October 23, 26, 1891, — Decided December 21, 1891.

This court takes judicial notice of facts concerning the pueblo of San Fran-
cisco, (not contradictory of the findings of the referee in this case,)
which are recited in former decisions of this court, in statutes of the
United States and of the State of California, and in the records of the
‘Departmcnt of the Interior.

It is settled law that a patent for public land is void at law if the grantor
State had no title to the premises embraced in it, or if the officer who
1ssued it had no authority to do so; and that the want of such title or
1:wl:hority can be shown in an action at law.

The power to make and correct surveys of the public lands belongs exclu-

VOL. cxLim—11
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sively to the political department of the government, and the action of
that department is unassailable in the courts, except by a direct pro-
ceeding.

In matters relating to the sale and disposition of the public domain, the
surveying of private land claims and the issuing of patents thereon, and
the administration of the trusts ‘devolving on the government, by reason
of the laws of Congress, or under treaty stipulations respecting the public
domain, the Secretary of the Interior is the supervising agent of the
government, to do justice to all claimants, and preserve the rights of the
people of the United States.

The Secretary of the Interior had ample power to set aside the Stratton sur-
vey of the San Francisco pueblo lands, (although approved by the sur-
veyor general of California, and confirmed by the Commissioner of the
General Land Office, with no appeal taken,) and to order a new survey;
and his action in that respect is unassailable in a collateral proceeding.

The method of running the shore line of the bay of San Francisco in the
Von Leicht survey was correct.

The well-settled doctrine that, on the acquisition of the territory from
Mexico, the United States acquired the title to lands under tide water in
trust for the future States that might be erected out of the territory,
does not apply to lands that had been previously granted to other parties
by the former government, or had been subjected to trusts that would
require their disposition in some other way.

The patent of the United States is evidence of the title of the city of San
Francisco under Mexican laws to the pueblo lands, and is conclusive,
not only as against the United States and all parties claiming under it
by titles subsequently acquired, but also as against all parties except
those who have a full and complete title acquired from Mexico, anterior
in date to that confirmed by the decree of confirmation.

TrE court stated the case as follows:

This was an action of ejectment brought in the superior court
in and for the city and county of San Francisco, California,
by the United Land Association, a corporation of that State,
and one Clinton C. Tripp, against Thomas Knight, to recover
a block of land in that city bounded by Barry, Channel, Seventh
and Eighth Streets, and known as block number forty. The
controversy involves an interesting question of title to jche
property described, the plaintiffs asserting that the premises
were below the line of ordinary high-water mark at the date
of the conquest of California from Mexico, and, therefore,
upon the admission of the State into the Union in 1850,
enured to it in virtue of its sovereignty over tide lands; and
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the defendant insisting that the lands are a portion of the
pueblo of San Francisco, as confirmed and patented by the
United States.

The complaint, filed on the 23d of November, 1880, alleged
that the plaintiffs were the owners in fee of the premises
described, and were entitled to the possession thereof, and that
they had been wrongfully dispossessed thereof by the defend-
ant, who continued to hold such unlawful possession, to their
damage in the sum of $100, and to their loss of the rents and
profits thereof in the sum of $500. Wherefore they prayed a
judgment of restitution and damages aforesaid.

The answer consisted of a general denial of all the allega-
tions of the complaint; and the cause, being at issue, was, by
stipulation of counsel, referred to a referee, to take testimony,
“try all the issues and report his findings and judgment
thereon.”

In obedience to the order of the court the referee tried the
case, making an elaborate finding of facts and concluding, as
matter of law, that judgment should go for the plaintiffs.
Accordingly, on the 2d of June, 1888, a judgment was entered
in the superior court in favor of the plaintiffs. That judgment
was afterwards affirmed by the Supreme Court of the State
on appeal; and, after two separate rehearings, the judgment
of affirmance was adhered to by a bare majority of the court,
three of the judges dissenting. 85 California, 448, 474. This
writ of error was then sued out.

It appears from the bill of exceptions that, on the trial of
the case before the referee, the plaintiffs, to sustain the issues
on their behalf, introduced sevidence tending to show the
location of the premises to be as alleged in the complaint, and
also a complete and good title in themselves under a grant
from the State and certain mesne conveyances, provided the
fitle to the premises was originally in the State, and provided
certain deeds (which were also introduced) from the state tide-
land commissioners, dated, respectively, November 24 and 27,
1875, were effectual to convey said title. For the purpose- of
Proving title in the State they offered parol testimony to show
that in 1854 the premises were below the line of ordinary
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high-water mark, and that Mission Creek (which is an estuary
of the bay of San Francisco and runs alongside this bloclé)
was, at that time, navigable for a considerable distance above
them. This evidence was objected to, on the ground that
parol evidence was inadmissible to prove the boundary lines
of the decree of confirmation of the pueblo lands, but the
objection was overruled and an exception noted.

The plaintiffs then offered in evidence certain documents
relative to the confirmation to the city of San Francisco of its
pueblo lands, and also the first survey of those lands under the
decree of confirmation, which survey, made by deputy sur-
veyor Stratton, approved by the surveyor general of Cali
fornia and confirmed by the Commissioner of the General
Land Office, did not include the premises in controversy.
They also produced a witness who testified that the premises
were below ordinary high-water mark, as laid down on such
survey. To the introduction of this survey as evidence, and
to the parol proof of the location of the premises with reference
to the line of high tide, as delineated thereon, the defendant
objected on the ground that the survey was not matter of
record, that it did not tend to prove, as between the parties
hereto, where the line of high tide was, being res inter alios
acta, and that it had been cancelled and superseded by another
survey subsequently made in accordance with instructions of
the Secretary of the Interior. The objection was overruled,
the survey was admitted in evidence, and the defendant duly
excepted.

The plaintiffs also produced in evidence certain maps made
by persons in official station in 1853, 1857, 1859 and 1864
showing the line of high tide at about the same line as on the
aforesaid Stratton survey. Objections were made to tbese
maps as evidence, but they were overruled and exceptions
were noted.

The plaintiffs also introduced in evidence the original minl}te-
book of the board of supervisors of the city and county of San
Francisco, and read a resolution passed by the board on the
23d of December, 1878, that no appeal should be taken from
the action of the Commissioner of the General Land Office
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approving the Stratton survey. Objection was made to this
evidence, but it was overruled and an exception was noted.

The plaintiffs then offered in evidence the deeds from the
state land commissioners to one Ellis, (from whom they
derived their title,) together with the letter of the attorney
general of the State, advising the board to dispose of all the
tide lands not in litigation, and where they could ascertain to
whom the state title ought to go, in pursuance of the tide-
land acts. The deeds embrace the property in dispute. The
defendant objected to these deeds on the ground that they
were incompetent, in that the board of tide-land commissioners
had no power or jurisdiction to make them, and on the further
ground that there was nothing to show that the board was
advised by the attorney general to make such deeds. The
objection was overruled, and an exception was noted. The
plaintiffs thereupon rested their case.

The defendant, to sustain the issues on his part, offered in
evidence the patent of the San Francisco pueblo lands, regularly
issued to that city on the 20th of June, 1884, and also the
plat of said pueblo lands surveyed under instructions from the
{United States surveyor general by deputy surveyor Von Leicht
in December, 1883, which showed an endorsement of approval
by the Commissioner of the General Land Office, under date
of May 15, 1884, and was also endorsed as follows: ¢ The
field-notes of the survey of the pueblo lands of San Francisco,
frgm which this plat has been made, are strictly in accordance
with the instructions of the honorable Commissioner of the
(%eneral Land Office received with his letter, dated November
25, 1883, as the same appear of record and on file in this
Ofﬁge. United States surveyor general’s office, San Francisco,
California, J anuary 17th, 1884. 'W. H. Brown, United States
Surveyor general for California.”

It was admitted that the land in question is included within
Fhe exterior boundaries of the patent; but the patent was ob-
Jected to as incompetent to show title in the city of San Fran-
;‘SCO, as against grantees of the State of the premises, for the
ollowing reasons: ]

" Ist. The State of California acquired her title by virtue of
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her sovereignty on her admission into the Union, and her title
could not be overthrown by declarations of the United States
made after title had vested in her.

“2d. That as to lands acquired by virtue of her sovereignty,
the State was not the owner of a private land claim, and was
not bound to present her claims to the board of land commis-
sioners, organized under the act of Congress entitled, ‘ An act
to ascertain and settle the private land claims in the State of
California,” passed March 3, 1851, nor is she concluded as to
her rights by not presenting them as provided in section 13
thereof, nor by any decision on the claim of another person.
The act did not apply to her or her property.

“3d. The only authority for the patent was a decree of the
United States Circuit Court, which court was not vested with
jurisdiction over the State or the property of the State, al-
though it was vested with jurisdiction over natural persons
and corporations. Neither the decree nor any procecdings
under the decree could affect the title of the State or furnish
evidence against her.

“4th. The State was not a party to the record in the case
of The City, &c. ». The United States, nor is she affected asa
natural person or corporation would be by a failure to attend
before the United States surveyor general and object to a sur-
vey, as provided in section one of the act of Congress approved
July 1, 1864, and entitled ¢ An act to expedite the settlement
of titles to lands in the State of California.’ But, being a
stranger to the entire record and proceeding, the patent is not
competent evidence against her or her property.

“5th. The first survey is the final adjudication of the land
office of the location of the premises described in the decree,
because —

“(a.) In confirming a survey under the acts of March 3,
1851, and July 1, 1864, the Commissioner acts in a special
judicial capacity, and his decisions are not appealable to the
Secretary of the Interior. : ‘

“(8.) The city refused to appeal, and this refusal appears It
the record, and there was no appeal.

“(c.) The first confirmed survey is better evidence of the
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Jocation in this case than the patent, and the patent is void to
the extent that it departs from it.

“(d.) The decree confirms to the city only the land above
or within the ordinary high-water mark at the date of the
conquest.

“The premises are outside that specific boundary, and, as
the surveyor general had no authority under the acts of Con-
gress to survey, nor the land office to patent, land not con-
firmed to the claimant, the decree controls, and the patent is
void to the extent that it departs from the specific boundary
given in the decree.”

The evidence was admitted, but the referee refused to find
thereon in favor of the defendant, and an exception was
noted.

The defendant also introduced in evidence the judgment roll
in a case tried in a state court between this defendant and the
city and county of San Francisco, in which a judgment was
rendered in his favor in November, 1868, quieting his title to
the premises.

That was all the evidence introduced, and upon it the referee
found the material facts of“the case substantially as follows:
The premises in dispute are below ordinary high-water mark
as the same existed on the 7th of July, 1846, (the date of the
conquest of Mexico,) and are below and outside of a survey of
the pueblo claim made by deputy surveyor Stratton, and ap-
proved by the surveyor general of California on the 13th of
August, 1868, and confirmed by the Commissioner of the Gen-
eral Land Office, November 11, 1878, but are within a subse-
quent survey of the pueblo, made by deputy surveyor Von
Leicht in 1884, which was not approved by the surveyor
general of California, but was certified by him to have been
made in accordance with orders from the Secretary of the
Interior.  The patent for the pueblo lands was issued on this
second survey, and recited, among other things, the proceed-
ings had in relation to the perfecting of the pueblo title, in-
cluding the decree of confirmation and the confirmatory acts
of Congress. The plaintiffs derived their title from the State
through certain mesne conveyances, regular and legal in all
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respects, while the defendant did not connect himself with the
title of the State.

Upon the foregoing facts the referee found as conclusions of
law that —

(1) The State of California upon her admission into the
Union, September 9, 1850, became seized in fee of the prem-
ises in dispute ;

(2) This title subsequently became vested in the plaintiffs,
by virtue of certain conveyances described ;

(3) This title of the plaintiffs was subject to defeat by the
decree of the Circuit Court confirming the claim of the pueblo,
but the premises being without the confirmed survey of 1878,
and outside of the specific boundary given in the decree, re-
mained the property of the State;

(4) “The second (Von Leicht) survey was illegal because it
was not approved by the surveyor general of California, no
appeal was taken to the Secretary of the Interior from the
decision of the Commissioner of the General Land Office ap-
proving the prior survey ; and because the second survey was
not retained in the office of the United States surveyor general
for ninety days, and no notice of the same was given to enable
parties in interest to file protests, as required by law; and be-
cause, in approving said prior survey, said Commissioner of the
General Land Office was acting in a judicial capacity and his
judgment thereon is not reversible and was not legally re-
versed ” ; and,

(5) The description of the premises contained in the patent
being in excess of the premises described in the prior survey
and in the decree, the patent, to the extent that it covered
land of the State not confirmed to the claimant, was invalid,
and did not operate to convey the State’s title to the premises
in controversy.

The judgment of the Supreme Court of the State was based
upon substantially the same grounds as that of the referee;
and the correctness of the propositions of law involved therein
is drawn in question by this writ of error.

To understand precisely the exact nature of the questions
involved in this case a somewhat more detailed statement of
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facts than is contained in the above findings of the referee
will be found useful. These facts are not contradictory of
those findings, and are recited in former decisions of this court,
statutes of the United States, and of the State of California,
and the records of the Interior Department, of all of which
the court can take judicial notice.

The pueblo of San Francisco has been a fruitful subject of
litigation for many years, both in the Land Department of
the government and in the state and Federal eourts. For the
purposes of this case a brief history only of the litigation is
deemed essential.

The city of San Francisco, as the successor of a Mexican
pueblo of that name, presented its claim to the board of land
commissioners created by the act of Congress approved March
3, 1851, for the confirmation to it of a tract of land to the
extent of four square leagues, situated on the upper portion of
the peninsula of San Francisco. In December, 1854, the
board confirmed the claim for only a portion of the four
square leagues, and both the city and the United States ap-
pealed to the District Court of the United States. The United
States subsequently withdrew its appeal, but the case remained
in the District Court undisposed of until September, 1864,
when, under the provisions of the act of Congress of July 1,
1864, it was transferred to the. United States Circuit Court,
which sustained the contention of the city and entered a con-
firmatory decree in its ‘favor on the 18th of May, 1865. 4
Sawyer, 553, 577. The language of that decree is as follows:
“The land of which confirmation is made is a tract situated
within the county of San Francisco, and embracing so much
Of the extreme upper portion of the peninsula above ordinary
high-water mark, (as the same existed at the date of the con-
quest of the country, namely, the seventh of July, a.n. 1846,)
on which the city of San Francisco is situated, as will contain
an arca of four square leagues —said tract being bounded on
the north and east by the bay of San Francisco; on the west
by the Pacific Ocean; and on the south by a due east and
West line drawn so as to include the area aforesaid,” subject
to certain exceptions and deductions not necessary to be stated.
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Both the United States and the city appealed from that -
decree — the United States from the whole decree, and the
city from so much of it as included the aforesaid deductions
and exceptions in the estimate of the quantity of land con-
firmed. While these appeals were pending Congress passed
the act of March 8, 1866, “to quiet the title to certain lands
within the corporate limits of the city of San Francisco.”
This act is as follows:

“Be it enacted, ete., that all the right and title of the United
States to the land situated within the corporate limits of the
city of San Francisco, in the State of California, confirmed to
the city of San Francisco by the decree of the Circuit Court
of the United States for the northern district of California,
entered on the eighteenth day of May, one thousand eight
hundred and sixty-five, be, and the same are hereby, relin-
quished and granted to the said city of San Francisco and its
successors, and the claim of the said city to said land is hereby
confirmed, subject, however, to the reservations and exceptions
designated in said decree, and upon the following trusts,
namely, that all the said land, not heretofore granted to said
city, shall be disposed of and conveyed by said city to parties
in the bona fide actual possession thereof, by themselves or ten-
ants, on the passage of this act, in such quantities and upon
such terms and conditions as the legislature of the State of
California may prescribe, except such parcels thereof as may
be reserved and set apart by ordinance’ of said city for public
uses: Lrovided, however, That the relinquishment and grant
by this act shall not interfere with or prejudice any valid
adverse right or claim, if such exist, to said land or any part
thereof, whether derived from Spain, Mexico or the United
States, or preclude a judicial examination and adjustment
thereof.” 14 Stat. 4, c. 13.

The appeals to this court were thereupon dismissed. The
measure of the city’s title to the four square leagues of land 8
to be found in the decree of confirmation and the act of Con-
gress just recited. The question of the city’s title having been
settled, it became necessary to fix the boundaries of its lands
by a survey. This duty, under the law, devolved upon the
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political department of the general government having charge
of the public lands. Accordingly, in 1867 and 1868, under
instructions of surveyor general Upson, deputy surveyor Strat-
ton made a survey of the confirmed claim, and the same was
approved by the surveyor general, and subsequently, after
lying in the General Land Office, at Washington, for about
ten years, it was confirmed by the commissioner on the 11th
of November, 1878. 2 C. L. L. 1234. In making this survey
Stratton ran its lines along the line of ordinary high-water
mark of the bay of San Francisco until he came to Mission
Creek, a small stream or estuary of the bay, and then followed
the tide line up the creek, and crossing over, ran down on the
other side. This plan seems also to have been followed with
reference to a few other small estuaries. The city protested
against this method of survey, and, through her attorney of
record, gave notice of appeal from the action .of the Commis-
sioner of the General Land Office to the Secretary of the
Interior, claiming that the proper method of running the line
along the bay was to follow the tide line of the main body of
water and cut across the mouths of all estuaries or creeks
which are arms of the bay. The board of supervisors of the
city, however, decided not to appeal from.the decision of the
Commissioner of the General Land Office confirming the Strat-
ton survey, and, declaring that the action of the attorney was
unauthorized, discharged him. Thereafter the board passed a
resolution, addressed to the Secretary of the Interior, in which
it was stated that, in its opinion, the Stratton survey was
entirely correct and legal, and should be approved.

Notwithstanding this action of the board, the Secretary of
the Interior sent for the papers in the case, and, upon an elab-
orate examination of the points involved, reversed the action
of the Commissioner of the General Land Office approving the
Stratton survey, thus substantially sustaining the original pro-
test of the city to the running of the boundary line of the grant
up the estuaries of the bay.”

Upon motion for review, a subsequent Secretary of thre In-
terior sustained the action of his predecessor, and ordered a
Survey made in conformity with the views of the department.
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2 Land Dec. 346. It was under those instructions that the
Von Leicht survey was made, upon which the patent was
issued. Subsequently an application was made to a succeeding
Secretary to have the patent recalled and cancelled, and a new
patent issued; but it was denied, the Secretary holding that
he had no power under the law to grant the application, and
that even if he had, he should detline to exercise it, because he
considered the views of his predecessors sound and correct. 5
Land Dec. 483.

Mr. Edward B. Taylor for plaintiff in error. Mr. Samuel
M. Wilson was with him on the brief.

Mr. Charles N. Fox for defendants in error. Mr. Philip
G. Galpin was with him on the brief, in which were cited:
United States v. Minor, 114 U. S. 233 ; Railroad Co. v. Schur-
meir, T Wall. 272; Jones v. Martin, 13 Sawyer, 314, 317;
Smelting Co. v. Kemp, 104 U. 8. 636 ; Wright v. Roseberry, 121
U. S. 488 ; Tubbs v. Wilhoit, 138 U. 8. 134; Doolan v. Carr,
125 U. 8. 618; Manning v. San Jacinto Tin Co., T Sawyer,
418, 427; West v. Cochran, 17 How. 403; Stanford v. Tuylor,
18 How. 409; Willott v. Sandford, 19 How. 79; Davis V.
Wiebold, 139 U. S. 547 ; Attorney General v. Chambers, 4 DeG.
M. & G. 206; 7eschemacher v. Thompson, 18 California, 11;
8 C 79 Am. Dec. 151.

Mr. Galpin also filed the following points for defendants.

1. The political department of the government known as
the Department of the Interior has no power to carry into
effect the provisions of the Treaty of Guadalupe Hidalgo, ex-
cept in so far as that power is conferred by acts of Congress.
No power in that regard is given save by the act of March 3,
1851, relative to settlement of private land claims and the acts
amendatory thereof. 9 Stat. 631; 13 Stat. 332, § 7; 14 Stat.
7218.
~ II. The Department of the Interior is not authorized to
rorder a patent for land to any Mexican citizen or his successors
/in interest, in satisfaction of the treaty, except of land that has
first been confirmed to that citizen by the judicial tribunals
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appointed by Congress to ascertain and settle private land
claims arising under the treaty.

III. Where a tract of land limited by specific boundaries
has been so confirmed by the judicial tribunals anthorized by
Congress, a patent which includes lands (not public lands of
the United States) outside of the boundaries given in the decree,
does not operate to pass title to such outside lands.

IV. The patent is presumptive and persuasive evidence that
its courses and distances do follow the specific boundary of the
decree; but it is not conclusive.

The contestant in ejectment may prove to the trial court if
he can, that the officer has exceeded his jurisdiction ; and that
the land included in the patent is in truth outside of the grant
confirmed, and, therefore, outside the conveying power.

To deny this is to assert simply that the Department of
the Interior, without authority to adjudicate upon what land
shall be confirmed or conveyed, may issue a patent to land
not confirmed ; and the conveyance passes title to the outside
land, until and unless the party affected by the overlap shall
bring suit to cancel that part of the description, and reform
the patent. That is to say, a patent to land outside of the
jurisdiction of the officer, conclusively proves that the land.is
within it. ~ So that, if the decree confirms the peninsula of San
Francisco, the land. office may patent the city of Oakland,
and the patent passes the title to the land in the latter city !
If this be so, the patent becomes more potent than the decree,
and the court becomes an appendage of the land office.

V. If the court has confirmed a Spanish grant for a certain
number of leagues to be located within certain larger exterior
boundaries, (as has often occurred in this State,) the court by
1ts decree has confirmed the grant to every part of the land up
to‘ the exterior boundaries, and the whole of that land is placed
within the jurisdiction of the land office for the purpose of
surveying and patenting the number of acres allotted to the
claimant. This duty although in a measure judicial, (where no
restriction of specific boundaries is contained in the decree,) is
cbleﬂy ministerial, and may be exercised anywhere within the
exterior boundaries. ‘
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It results that so long as the survey and the patent are
restricted to land within the exterior boundaries, the land is
within the conveying power of the officer. It has been placed
within his grasp by the decree of the court.

VI. Butif a river, the sharp crest of a mountain ridge or
the overflowing surface of the bay, impinging on the shore,
defines the exterior boundary of the grant and the decree
allots to the claimant, for instance, four square leagues in a
square form lying next north and west of the specific boundary,
and the surveyor chooses to patent land outside of the exterior
boundary, and south and east of it, the land so patented, not
being public land of the United States and unconfirmed to the
claimant, is not within the conveying power of the officer.

Such is precisely this case; the land confirmed was no more
than “so much of the extreme upper portion of the peninsula”
“above ordinary high-water mark,” and within an east and
west, southern boundary line “as will contain ” four leagues.

The surveyor, knowingly and remonstrating, was compelled,
by order of the Secretary of the Interior, to cross this line and
go outside of the exterior boundary of the land confirmed.
The patent covered land which had not been the property of
the United States after the admission of California into the
Union in September, 1850.

VII. Noris it any answer to say that motwithstanding the
admission of California into the Union, she did not take this
property discharged of the right of the government to use it,
if necessary, in liquidation of the obligations of the treaty.
Grant that this was so; still California did take the fee with-
out grant and without patent, by virtue of her sovereignty, in
September, 1850, subject to the right of the government 0
take it from her for the purposes aforesaid. But the govern-
ment has not required it for that purpose; on the contrary.
the decree of confirmation effectually removed that lien from
the title of the State. It results that land below high tide was
not within the conveying power of the Land Department, and
the title of the State was not affected by the patent.

VIIL It will be said, “that the specific line of ¢high-water
mark’ yields to the more general description of ‘the bay:




KNIGHT ». U. 8. LAND ASSOCIATION. 175

Argument for Defendants in Error.

that, according to all the principles of map-making, a bay
takes the contour line of the coast, and that, as the land is
designated as lying between the ocean and the bay, the more
general description of ‘the bay’ controls the words ‘embrac-
ing so much of the extreme upper portion of the peninsula
above high-water mark, etc., on which the city of San Fran-
cisco is situated, as will contain, etc.,” that the shore line of the
bay does not follow the line of high tide; and the latter is to
be abandoned.”

It is manifest from -the decree that the words ¢ ocean ” and
“bay” are words of general description. The shores of each
are described by the *line of ordinary high tide.” There is
no such thing possible as bay shore line visible under water.
The result of this interpretation is, that the specific boundary
of the line of high tide is eliminated whenever the surveyor
chooses to depart from it. If such a construction is admissible
at one point, it is of necessity at all others.

He may run anywhere from point to point and from head-
land to headland, and include the land of the State wherever
he is disposed so to do. The result would be, possibly, that he
would touch the line of high tide only at the extreme points
which jutted into the sea, commencing at the Presidio and
ending at the Potrero.

IIe could have disturbed the title to the water front of the
city. An unknown, invisible and shifting boundary of a con-
tour line which may be run this way a mile or two, or that
way a mile or two, at the caprice of the surveyor, was not a
desirable boundary for the city ; and none such was then in-
tended.

IX. The real and only question presented by this record is
as to the exclusive and conclusive evidence of the patent.
When the plaintiff in ejectment has located his land beyond the
specific boundary given in the decree by evidence unassailed,
does 3 patent to land unconfirmed to the claimant override all
contrary proof, and conclusively establish that this patent is
valid outside the boundaries of the decree, and that this land
Was confirmed to the claimant ?
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Mr. Justice Lamar, after stating the case, delivered the
opinion of the court.

The case as presented by this record involves some very in-
teresting questions. Kver since the decision in Polk’s Lesseev.
Wendall, 9 Cranch, 87, it has been the settled law of this court
that a patent is void at law if the grantor State had no title
to the premises embraced in it, or if the officer who issued the
patent had no authority so to do, and that the want of such
title or authority can be shown in an action at law. Patler
son v. Winn, 11 Wheat. 380, 384; Stoddard v. Chambers, 2
How. 284, 318; Easton v. Salisbury, 21 How. 426; Reichart
v. Felps, 6 Wall. 160; Best v. Polk, 18 Wall. 112 ; Smelting
Co. v. Kemp, 104 U. 8. 636 ; Steel v. Smelting Co., 106 U. 8.
447, 453 5 Wright v. Roseberry, 121 U. 8. 488, 519; Doolan .
Carr, 125 U. S. 618, 625, and authorities there cited.

It is sought by the plaintiffs to bring this case within that
rale; and it is, therefore, strenuously insisted that the patent
for the San Francisco pueblo is void to the extent that it em-
braces lands below ordinary high-water mark of Mission Creek,
as that line existed at the date of the conquest from Mexico in
1846. In order to sustain this proposition the claim is put
forth that the Stratton survey was correct, and_was never
legally set aside; that the Von Leicht survey, upon which the
patent was issued, was wholly unauthorized in law and void;
and that the premises in dispute being excluded by the Strat-
ton survey, and being proved by parol evidence to have been
below the line of ordinary high-water mark, were never
legally included in the patent, and were not included in the
decree of confirmation.

It is a well settled rule of law that the power to make and
correct surveys of the public lands belongs exclusively to the
political department of the government, and that the action (‘)f
that department, within the scope of its authority, is unassail
able in the courts except by a direct proceeding. Cragin V-
Powell, 128 U. S. 691, 699, and cases cited. Under this ru}e
it must be held that the action of the Land Department 1t
determining that the Von Leicht survey correctly delineated
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the boundaries of the pueblo grant, as established by the con-
firmatory decree, is binding in this court, if the Department
had jurisdiction and power to order that survey. It is claimed,
however, and the referee so determined, that no such power or
authority existed in the Department, because it had been
exhausted by the action of the Commissioner of the General
Land Office in approving and confirming the Stratton survey
in 1878. This contention is based upon the proposition that
the Secretary of the Interior had no authority to set aside the
order of the Commissioner approving and confirming the
Stratton survey, especially in view of the fact that no appeal
was taken from such order and the authorities of the city ac-
quiesced in that survey. This proposition is unsound. If fol-
lowed as a rule of law, the Secretary of the Interior is shorn
of that supervisory power over the public lands which is vested
in him by section 441 of the Revised Statutes. That section
provides as follows: “The Secretary of the Interior is charged
with the supervision of public business relating to the follow-
ing subjects: . . . Second. The public lands, including
mines.”  Sec. 453 provides: “The Commissioner of the Gen-
eral Land Office shall perform, under the direction of the Sec-
retary of the Interior, all executive duties appertaining to the
surveying and sale of the public lands of the United States, or
inanywise respecting such public lands, and also such as relate
to private claims of land, and the issuing of patents for all
[agents) [grants] of land under the authority of the govern-
ment.”  Sec. 2478 provides: “The Commissioner of the Gen-
eral Land Office, under the direction of the Secretary of the
Interior, is authorized to enforce and carry into execution, by
appropriate regulations, every part of the provisions of this
title [The Public Lands] not otherwise specially provided for.”

'lfhe phrase, “under the direction of the Secretary of the In-
terior,” as used in these sections of the statutes, is not mean-
Ingless, but was intended as an expression in general terms of
t_he power of the Secretary to supervise and control the exten-
Sive operations of the Land Department of which he is the
head. ' It means that, in the important matters relating to the

sale and disposition of the public domain, the surveying of
VOL. cxLiI—12
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private land claims and the issuing of patents thereon, and the
administration of the trusts devolving upon the government,
by reason of the laws of Congress or under treaty stipulations,
respecting the public domain, the Secretary of the Interior is
the supervising agent of the government to do justice to all
claimants and preserve the rights of the people of the United
States. As was said by the Secretary of the Interior on the
application for the recall and cancellation of the patent in this
pueblo case (5 Land Dec. 494): “ The statutes in placing the
whole business of the Department under the supervision of
the Secretary, invest him with authority to review, reverse,
amend, annul or affirm all proceedings in the Department
having for their ultimate object to secure the alienation of any
portion of the public lands, or the adjustment of private claims
to lands, with a just regard to the rights of the public and of
private parties. Such supervision may be exercised by direct
orders or by review on appeals. The mode in which the
supervision shall be exercised in the absence of statutory direc-
tion may be prescribed by such rules and regulations as the
Secretary may adopt. When proceedings affecting titles to
lands are before the Department the power of supervision
may be exercised by the Secretary, whether these proceedings
are called to his attention by formal notice or by appeal. It
is sufficient that they are brought to his notice. The rules
prescribed are designed to facilitate the Department in the
despatch of business, not to defeat the supervision of the Sec-
retary. For example, if, when a patent is about to issue, the
Secretary should discover a fatal defect in the proceedings, or
that by reason of some newly ascertained fact the patent, if
issued, would have to be annulled, and that it would be his
duty to ask the Attorney General to institute proceedings for
its annulment, it would hardly be seriously contended that the
Secretary might not interfere and prevent the execution of
the patent. He could not be obliged to sit quietly and allow
a proceeding to be consummated, which it would be immedi-
ately his duty to ask the Attorney General to take measures
to annul. It would not be a sufficient answer against t.he
exercise of his power that no appeal had been taken to him
and therefore he was without authority in the matter.”
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There is authority in this court for this holding. Magwire
v. Tyler, 1 Black, 195, was a case involving the right of the
Commissioner of the General Land Office, under the act of
July 4, 1836, 5 Stat. 107, c. 352, reorganizing that bureau,
and of the Secretary of the Interior, under the act of March
3, 1849, 9 Stat. 395, establishing that department, to take
jurisdiction of surveys made in the upper Louisiana country
upon confirmed Spanish titles. One of the questions pre-
sented was whether the Secretary of the Interior could reject
such a survey and order a new one of the same claim, and
issue a patent upon the second survey. By the act of March
3, 1807, the board of commissioners appointed to pass upon the
merits of such claims was required to deliver to each party
whose claim was confirmed a certificate that he was entitled
to a patent for the tract of land designated. This certificate
was to be presented to the surveyor general, who proceeded to
have the survey made and returned, with the certificate, to
the recorder of land titles, whose duty it was to issue a patent
certificate, which, being transmitted to the Secretary of the
Treasury, (then the head of the Land Department,) entitled
the party to a patent. By the act of April 25, 1812, the
duty of the Secretary of the Treasury was transferred to the
Commissioner of the General Land Office. The act of April
18,1814, required that accurate surveys should be made, accord-
ing to the description in the certificate of confirmation, and
that proper returns should be made to the Commissioner, of the
certificate and survey, and of all such other evidence as the Com-
missioner might require. The court said: “These acts show
that the surveys and proceedings must be, in regard to their
correctness, within the jurisdiction of the Commissioner; and
such has been the practice. Of necessity he must have power
to adjudge the question of accuracy preliminary to the issue
of a patent.”

After referring to the act of July 4, 1836, which conferred
Plenary powers on the Commissioner to supervise all surveys
of public lands, “and also such as relate to private claims of
land and the issuing of patents,” and also to the act of March
3, 1849, the third section of which vested the Secretary of the
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Interior, in matters relating to the General Land Office,
including the power of supervision and appeal, with the same
powers that were formerly discharged by the Secretary of
the Treasury, the court said: “The jurisdiction to revise on
the appeal was necessarily coextensive with the powers to
adjudge by the Commissioner. We are, therefore, of the
opinion that the Secretary had authority to set aside Brown’s
survey of Labeaume’s tract, order another to be made, and to
issue a patent to Labeaume, throwing off Brazeau’s claim.”
1 Black, 202. See also 8. C. 8 Wall. 650, 661.

A similar question arose in Snyder v. Sickles, 98 U. S. 203,
211, and was decided in the same way, the court going into an
elaborate examination of the powers of the Secretary of the
Interior to review the action of the Commissioner of the Gen-
eral Land Office, and reaffirming the doctrines of Magwire v.
Tyler.

In Buena Vista County v. lowa Falls & Sioux City Rail-
road, 112 U. 8. 165, 175, a question arose whether the decis-
ion of the Commissioner of the General Land Office under the
act of March 5, 1872, 17 Stat. 87, was intended to be final,
from which no appeal would lie to the Secretary of the In-
terior. That act provides: “That the Commissioner of the
General Land Office is hereby authorized and required to
receive and examine the selections of swamp lands in Lucas,
O’Brien, Dickinson and such other counties in the State of
Towa as formerly presented their selections to the surveyor
general of the district including that State, and allow or dis-
allow said selections and indemnity provided for according 0
the acts of Congress in force touching the same at the time
such selections were made, without prejudice to legal entriesand
rights of bona fide settlers under the homestead or preémption
laws of the United States at the date of this act.” It is to be
observed that there was nothing in that act expressly giving
an appeal from the Commissioner’s decision to the Secretary-
But the court said : “There is nothing in the act which alters
the relation between the two officers as otherwise established,
or puts the decisions of the Commissioner, under that act
upon a footing different from his other decisions.”
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The powers and duties of the Secretary of the Interior were
no greater under the acts under consideration in the cases
to which we have referred than they are under sections 441,
453 and 2478 of the Revised Statutes. They were practi-
cally, and to all intents and purposes, the same. The general
words of those sections are not supposed to particularize every
minute duty devolving upon the Secretary and every special
power bestowed upon him. There must be some latitude for
construction. In the language of this court in the late case
of Williams v. Unzted States, 138 U. 8. 514, 524 : “It is ob-
vious, it is common knowledge, that in the administration of
such large and varied interests as are intrusted to the Land
Department, matters not foreseen, equities not anticipated, and
which are, therefore, not provided for by express statute, may
sometimes arise, and, therefore, that the Secretary of the
Interior is given that superintending and supervising power
which will enable him, in the face of these unexpected contin-
gencies, to do justice.” See also Zee v. Johnson, 116 U. 8.
48,

It makes no difference whether the appeal is in regular form
according to the established rules of the Department, or
whether the Secretary on his own motion, knowing that
injustice is about to be done by some action of the Commis-
sioner, takes up the case and disposes of it in accordance with
law and justice. The Secretary is the guardian of the people
of the United States over the public lands. The obligations of
his oath of office oblige him to see that the law is carried out,
and that none of the public domain is wasted or is disposed of
to a party not entitled to it. Ie represents the government,
Wwhich is a party in interest in every case involving the survey-
-Ing and disposal of the public lands.

Furthermore, the power of supervision and control exercised
by the Secretary of the Interior over all matters relating to
the disposition and sale of the public lands, under § 453, Rev.
Stat., is substantially the same as his power over the Bureau
Of'Pensions, under § 471. That section provides: “The Com=
missioner of Pensions shall perform, under the direction of the
Secretary of the Interior, such duties in the execution of the
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various pension and bounty laws as may be prescribed by
the President.”

There is nowhere any express power given to the Secretary
of the Interior to hear and determine appeals from the Com-
missioner of Pensions; and yet the power is exercised daily
without question. And such power was expressly asserted in
United States ex rel. Dunlap v. Black, 128 U. S. 40, and
impliedly recognized in Miller v. Rawm, 135 U. S. 200.

The same remarks apply to the powers of the Secretary of
the Interior, under a similarly worded section of the Revised
Statutes, (§ 463,) to supervise and control the management of
the Bureau of Indian Affairs, which powers, so far as we are
advised, have never been questioned.

But even if there was any doubt of the existence of such
power in the Secretary of the Interior, as an original proposi-
tion, still the exercise of it for so long a period — going back
to the organization of that department— without question,
ought to be considered as conclusive as to the existence of the
power. Hastings & Dakota Railroad v. Whitney, 132 U. 5.
357, and authorities there cited.

‘We conclude, on this branch of the case, that the Secretary
of the Interior had ample power to set aside the Stratton
survey and order a new survey by Von Leicht ; and that his
action in such matter is unassailable in the courts in a collateral
proceeding. The Von Leicht survey, therefore, must be held
as a correct survey of the pueblo claim as confirmed by the
Circuit Court. Moreover, the method of running the shore
line of the bay of San Francisco, adopted by the Von Leicht
survey, was approved by the Circuit Court itself in 77ipp V-
Spring, 5 Sawyer, 209; and on this point we entertain no
doubt.

The only remaining question in the case, as we understar}d
it, and as we desire to consider it, may be thus stated: Admit-
ting that the Von Leicht survey is correct and follows the
decree of confirmation; admitting, also, that the patent fql-
lowed the survey and the decree, and that the premises
dispute are embraced in the patent: Was parol evidence ad-
missible to show that these premises were below the ordinary
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high-water mark —not of the bay of San Francisco, but of
Mission Creek, a navigable arm of the bay, as that line existed
at the date of the conquest from Mexico in 1846 ¢ The con-
tention on this branch of the case is, that, if all these admissions
be taken as true, yet the land in dispute never was a portion
of the pueblo of San Francisco, because, at the date of the
conquest, it was below the ordinary high-water mark of Mission
Creek, and, therefore, upon the admission of California into
the Union in 1850, passed to the State in virtue of its sover-
eignty over tide lands.

To this contention we cannot give our assent; and in the
view which we take of the question, we think there was error
in admitting evidence to show that the land was below high-
water mark of the creek, and that the Supreme Court erred in
sustaining this ruling. For this and other reasons hereinbefore
stated the judgment should have been for the defendant.

It is the settled rule of law in this court that absolute
property in, and dominion and sovereignty over, the soils
under the tide waters in the original States were reserved to
the several States, and that the new States since admitted
have the same rights, sovereignty and jurisdiction in that
behalf as the original States possess within their respective
borders.  Martin v. Waddell, 16 Pet. 367, 410; Pollard v.
Hagan, 3 How. 212, 229; Goodtitle v. Kibbe, 9 How. 471,
4185 Mumford v. Wardwell, 6 Wall. 423, 436; Weber v.
Harbor Commissioners, 18 Wall. 57, 65.  Upon the acquisition
of the territory from Mexico the United States acquired the
title to tide lands equally with the title to upland ; but with
respect to the former they held it only in trust for the future
States that might be erected out of such territory. Authorities
last cited. But this doctrine does not apply to lands that had
been previously granted to other parties by the former govern-
ment, or subjected to trusts which would require their disposi-
tlfm in some other way. San Francisco v. Le Roy, 138 U. S.
636. For it is equally well settled that when the United
States acquired California from Mexico by the treaty of
Gua,dalupe Hidalgo, 9 Stat. 922, they were bound, under the
8th article of that treaty, to protect all rights of property in
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that territory emanating from the Mexican government pre-
vious to the treaty. Zeschemacher v. Thompson, 18 California,
11; Beard v. Federy, 3 Wall. 478.

Irrespective of any such provision in the treaty, the obliga-
tions resting upon the United States in this respect, under the
principles of international law, would have been the same.
Soulard v. United States, 4 Pet. 511 ; United States v. Perche-
man, T Pet. 51, 87; Strother v. Lucas, 12 Pet. 410, 436 ; United
States v. Repentigny, 5 Wall. 211, 260.

These observations lead directly to the determination of
the force and effect of the title of the pueblo of San Francisco,
derived from the former government of Mexico, as opposed to
the title which it is insisted passed to the State of California
upon its admission into the Union by virtue of its sovereignty
over all tide lands in the State below the high-water line, even
including such as are situated within the limits of the pueblo.

If we have succeeded in showing that the tract in dispute
was part of the land claimed by the city of San Francisco as
successor of the Mexican pueblo of that name; that it is
within the four square leagues described in the decree of the
United States Circuit Court for the district of California,
entered May 18, 1865 ; that that court decided and decreed
that the claim of title was valid under the laws of Mexico;
that the official survey of the United States officers is correct
and followed the decree of confirmation ; and that the patent
of the government of the United States, following the survey
and decree, embraced within its calls the property in dispute;
we think it clearly follows that the patent of the government
is evidence of the title of the city under Mexican laws, and is
conclusive, not only as against the government and against all
parties claiming under it by titles subsequently acquired, but
also as against all parties except those who have a full and
complete title acquired from Mexico anterior in date to that
confirmed by the decree of confirmation. This conclusion i3
fully sustained by the decisions of this court.

The case of San Francisco v. Le Roy, 138 U. 8. 656, 670,
672, is directly in point. That was a bill by Le Roy against
the city of San Francisco to quiet his title to certain property
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within the limits of the city. The plaintiff below claimed at
the trial the benefit of a deed of the land from the tide-land
commissioners of the State, which purported, for a considera-
tion of $352.80, to release to the grantee the right, title and
interest of the State of California to the premises therein
described. The city relied on the patent of the government
based on the confirmation of the United States Circuit Court
for the distriet of California.

The court held that the title of the city rests upon the
decree of the court recognizing the title to the four square
leagues of land, and establishing their boundaries; and that
even if there were any tide lands within the pueblo the power
and duty of the United States under the treaty to protect the
claims of the city of San Francisco as successor to the pueblo
were superior to any subsequently acquired rights of Cali-
fornia over the tide lands. Upon the question involved the
court said:

“We do not attach any importance, upon this question of
reservation, to the deed of the tide-land commissioners, exe-
cuted to Sullivan on the 3d of December, 1870, for the State
did not at that time own any tide or marsh lands within the
limits of the pueblo as finally established by the Land Depart-
ment.  All the marsh lands, so called, which the State of Cali-
fornia ever owned, were granted to her by the act of Congress
of September 28, 1850, known as the Swamp Land Act, by
which the swamp and overflowed lands within the limits of
certain States, thereby rendered unfit for cultivation, were
granted to the States to enable them to construct the necessary
kvees and drains to reclaim them. 9 Stat. c. 84, p. 519. The
Interest of the pueblo in the lands within its limits goes back
to the acquisition of the country, and precedes the passage of
that act of Congress. And that act was never intended to
apply to lands held by the United States charged with any
equitable claims of others, which they were bound by treaty
fo protect. As to tide lands, although it may be stated as-a
general principle — and it was so held in Weber v. Board of
H{”’bor Commyissioners, 18 Wall. 57, 65 —that the titles ac-
quired by the United States to lands in California under tide
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waters, from Mexico, were held in trust for the future State,
so that their ownership and right of disposition passed to it
upon its admission into the Union, that doctrine cannot apply
to such lands as had been previously granted to other parties
by the former government, or subjected to trusts which would
require their disposition in some other way. When the United
States acquired California it was with the duty to protect all
the rights and interests which were held by the pueblo of San
Francisco under Mexico. The property rights of pueblos
equally with those of individuals were entitled to protection,
and provision was made by Congress in its legislation for their
investigation and confirmation. Zownsend v. Greely, 5 Wall.
326, 337. The duty of the government and its power in the
execution of its treaty obligations to protect the claims of all
persons, natural and artificial, and, of course, of the city of
San Francisco as successor to the pueblo, were superior to
any subsequently acquired rights or claims of the State of
California, or of individuals. The confirmation of the claim
of the city necessarily took effect upon its title as it existed
upon the acquisition of the country. In confirming it, the
United States, through its tribunals, recognized the validity of
that title at the date of the treaty — at least, recognized the
validity of the claim to the title as then existing, and in exe-
cution of its treaty obligations no one could step in between
the government of the United States and the city seeking their
enforcement. It is a matter of doubt whether there were any
lands within the limits of the pueblo, as defined and established
by the Land Department, that could be considered tide lands,
which, independently of the pueblo, would vest in the State.
The lands which passed to the State upon her admission to
the Union were not those which were affected occasionally
by the tide, but only those over which tide water flowed s0
continuously as to prevent their use and occupation. To ren-
der lands tide lands, which the State by virtue of her sover
eignty could claim, there must have been such continuity of
the flow of tide water over them, or such regularity of the flow
within every twenty-four hours, as to render them unfit for cul-
tivation, the growth of grasses or other uses to which upland
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is applied. But even if there were such lands, their existence
could in no way affect the rights of the pueblo. Its rights
were dependent upon Mexican laws, and when Mexico estab-
lished those laws she was the owner of tide lands as well as
uplands, and could have placed the boundaries of her pueblos
wherever she thought proper. It was for the United States to
ascertain those boundaries when fixing the limits of the claim
of the city, and that was done after the most thorough and
exhaustive examination ever given to the consideration of the
boundaries of a claim of a pueblo under the Mexican govern-
ment. After hearing all the testimony which could be ad-
duced, and repeated arguments of counsel, elaborate reports
were made on the subject by three Secretaries of the Interior.
They held, and the patent follows their decision, that the
boundary of the bay, which the decree of confirmation had
fixed as that of ordinary high-water mark, as it existed on the
Tth of July, 1846, crosses the mouth of all creeks entering the
bay. There was, therefore, nothing in the deed of the tide-
land commissioners which could by any possibility impair the
right of the city to exercise the power reserved in the Van
Ness ordinance over such portions of the lands conveyed to
occupants under that ordinance as had been occupied or set
apart for streets, squares and public buildings of the city.
Such a reservation should have been embodied in the decree in
this case.”

In the case of Beard v. Federy, 3 Wall. 478, 491, the court,
Jupon a question very similar to this in many of its aspects,
followed a similar course of reasoning from which we think
the conclusion we have reached is logically deducible. In that
case the court uses the following language :

“The position of the defendants is, that as against them
the patent is not evidence for any purpose; that as between
them and the plaintiff the whole subject of title is open pre-
cisely as though no proceedings for the confirmation had been
h_ad, and no patent for the land had been issued. Their posi-_
tion rests upon a misapprehension of the character and effect
of a patent issued upon a confirmation of a claim to land under
the laws of Spain and Mexico.
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“ In the first place, the patent is a deed of the United States.
As a deed its operation is that of a quit-claim, or rather a con-
veyance of such interest as the United States possessed in the
land, and it takes effect by relation at the time when proceed-
ings were instituted by the filing of the petition before the
Board of Land Commissioners.

“In the second place, the patent is a record of the action of
the government upon the title of the claimant as it existed
upon the acquisition of the country. Such acquisition did not
affect the rights of the inhabitants to their property. They
retained all such rights, and were entitled by the law of na-
tions to protection in them to the same extent as under the
former government. The treaty of cession also stipulated for
such protection. The obligation to which the United States
thus succeeded was, of course, political in its character, and to
be discharged in such manner, and on such terms, as they
might judge expedient. By the act of March 3, 1851, they
have declared the manner and the terms on which they will
discharge this obligation. They have there established a spe-
cial tribunal, before which all claims to land are to be investi-
gated ; required evidence to be presented respecting the claims;
appointed law officers to appear and contest them on behalf of
the government ; authorized appeals from the decisions of the
tribunal, first to the District and then to the Supreme Court;
and designated officers to survey and measure off the land
when the validity of the claims is finally determined. When
informed, by the action of its tribunal, and officers, that a-
claim asserted is valid and entitled to recognition, the govern-
ment acts, and issues its patent to the claimant. This instru-
ment is, therefore, record evidence of the action of the
government upon the title of the claimant. By it the gov-
ernment declares that the claim asserted was valid under the
laws of Mexico ; that it was entitled to recognition and protec-
tion by the stipulations of the treaty, and might have been
located under the former government, and is correctly located
now, so as to embrace the premises as they are surveyed and
described. As against the government, this record, so long a8
it remains unvacated, is conclusive. And it is equally conclu-
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sive against parties claiming under the government by title
subsequent. It is in this effect of the patent as a record of the
government, that its security and protection chiefly lie. If
parties asserting interests in lands acquired since the acquisi-
tion of the country could deny and controvert this record, and
compel the patentee, in every suit for his land, to establish the
validity of his claim, his right to its confirmation and the cor-
rectness of the action of the tribunals and officers of the United
States in the location of the same, the patent would fail to be,
as it was intended it should be, an instrument of quiet and
security to its possessor. The patentee would find his title
recognized in one suit and rejected in another, and if his title
were maintained, he would find his land located in as many
different places as the varying prejudices, interests or notions
of justice of witnesses and jurymen might suggest. Every
fact upon which the decree and patent rests would be open
to contestation. The intruder, resting solely upon his posses-
sion, might insist that the original claim was invalid, o7 was
not properly located, and, therefore, he could not be disturbed
by the patentee. No construction which will lead to such results
can be given to the fifteenth section [meaning the fifteenth
section of the act of 1851, for the purpose of ascertaining and
settling private land claims in California]. The term ¢third
persons,” as there used, does not embrace all persons other than
the United States and the claimants, but only those who hold
superior titles, such as will enable them to resist successfully
any action of the government in disposing of the property.”

Judgment reversed, and cause remanded with directions for
Jurther proceedings in conformity with this opinion.

Mr. Jusrior FreLp, concurring.

I concur in the judgment of this court and in the views ex-
pressed in its opinion. As a correct solution of the questions
mvolved is of vital importance to the security of titles claimed
under confirmed Mexican grants in California, followed by a
Survey made and a patent issued under the Land Department
of the government, and as I have had personal knowledge of
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all legal proceedings touching the claim of the pueblo of San
Francisco from their commencement, I will venture to make
some observations, in addition to those of my brethren, upon
the propositions of law advanced by the court below. Those
propositions, if maintained, would, in my judgment, unsettle
titles held under patents issued upon such confirmed grants,
and lead to great litigation in the State, to the serious detri-
ment of its interests and those of its people.

The action is ejectment for the possession of certain prem-
ises within the limits of the city and county of San Francisco,
and also within the boundaries of the tract of land confirmed
to the city, as successor of a Mexican pueblo, as they are de
seribed 'in the official survey of the tract made under the
direction and authority of the Land Department, and carried
into the patent of the United States.

The tract confirmed is designated in the decree of confirma-
tion rendered by the Circuit Court of the United States on the
18th of May, 1865, as “a tract situated within the county of
San Francisco, and embracing so much of the extreme upper
portion of the peninsula, above ordinary high-water mark, (as
the same existed at the date of the acquisition of the country,
namely, the seventh day of July, a.p. 1846,) on which the city
of San Francisco is situated as will contain an area of four
square leagues; said tract being bounded on the north and
east by the bay of San Francisco; on the west by the Pacific
Ocean, and on the south by a due east and west line drawn so
as to include the area aforesaid,” subject to certain deductions
not material to be mentioned here. The decree declares that
the “confirmation is in trust for the benefit of the lot holders
under grants from the pueblo, town or city of San Francisco,
or other competent authority, and as to any residue, in trust
for the use and benefit of the inhabitants of the city.”

A survey and plat purporting to be of the tract were made
by one Stratton, a deputy of the surveyor general of the
United States for California, and was approved by the lat.ter
officer in August, 1868. The survey, instead of following
from its commencement on the east side of the tract to its ter
mination the line of ordinary high-water mark of the bay of
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San Francisco, as it existed on the 7th of July, 1846, followed
such line only a part of the way. Of its departures from that
line it is sufficient to mention that, when the survey reached
the mouth of the estuary or stream entering the bay, known
as Mission Creek, it left the shore of the bay and ran up along
the bank of the creek on its right side from its entrance for a
distance of over a mile, then crossing the creek passed down
on the other side to the bay, extending back from the creek
on each side so as to exclude from the survey a large tract of
what was called marsh land.

To the approval of the survey and plat, the city and county
of San Francisco filed their protest and objections. The military
officer of the United States in command of the Department of
California also filed objections to so much of the survey as
related to the military reservation within the limits of the
tract.

Surveyor General Day succeeded the officer who had ap-
proved the survey, and he forwarded the protest and objections
to the Commissioner of the General Land Office, accompanied
by his opinion that the objections were well taken in several
particulars, and recommended among other things that the
plat and survey should be amended so as to include the marsh
land lying on Mission Creek within the four square leagues,
and by the resurvey of the southern and eastern boundary of
the military reservation. The Commissioner, however, disre-
garded the objections and approved the survey, founding his
conclusion upon the alleged long acquiescence of the city and
county of San Francisco, from which he inferred a recognition
of its correctness and a waiver of the protest and objections.

The confirmation was, as already stated, “in trust for the
benefit of the lot-holders under grants from the pueblo, town
Orcity of San Francisco, or other competent authority, and as
toany residue, in trust for the use and benefit of the inhabi-
tants of the city.” The legislation of Congress releasing the
Interest of the United States to the city was also in trust for
;}'e bepeﬁciaries named, (14 Stat. 4, c. 13;) so that the city of San
t‘Panmsco had no interest in the lands within the confirmed

"act other than as a trustee, except where parcels had been
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acquired by purchase or conveyance from other sources than
the pueblo. All pueblo lands she held simply in that charac-
ter. It was incumbent upon her, therefore, to take such steps
as were necessary to secure and perfect the title of her cestuis
que trust. She accordingly retained counsel to protect their
interests as well as her own, and he made a formal appeal for
the benefit of both to the Secretary of the Interior from the
decision of the Commissioner.

Certain lot-holders were also permitted to appear before the
Secretary and argue the case, as parties interested in the title.
An appeal was also taken by the military commander of the
Department, on behalf of the United States, to correct alleged
errors in the survey of the military reservation, which kept the
whole survey open before the Secretary until it was finally de-
termined. Any change, either by the enlargement or diminu-
tion of the reservation, necessarily affected other lines of the
survey, reducing or extending them as the quantity embraced
within the tract surveyed was increased or diminished.

Mr. Schurz was then at the head of the Interior Department,
and he examined at great length the action of the Commis-
sioner and of the surveyor general upon the survey ; received
a large amount of testimony upon the objections presented,
and heard arguments of counsel thereon. And he held that
the treatment of the survey by the Commissioner proceeded on
the assumption that the United States had no interest in the
matter, and that if the State and city were satisfied, the duty
of the Department was to approve the survey. This the Sec
retary held to be a grave error, observing that if the excluded
tracts which the city claimed under the protest were above
high-water mark in 1846, they ought to be included in the sur-
vey, and then the southern boundary line would have to be
moved further north, excluding a corresponding quantity whiph
would fall into the public lands of the United States. No stip-
ulation or agreement, therefore, said the Secretary, between
the State and the city and county could estop or relieve the
officers of the Department from the duty of executing the.de-
cree or of protecting the interests of the government, adding,
that if the city and county should ask to withdraw the protest
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or to have the same dismissed the government would still have
the right to make use of the objections, and of the evidence
filed in their support for its own protection as well as for prop-
erly surveying the claim in accordance with the decree. He
therefore discarded entirely the ground which the Commis-
sioner had advanced as the principal reason for approving the
survey.

The protest and objections of the city and county referred
to tracts of marsh land lying near and south of Mission Creek.
They alleged that such lands were not overflowed by tide
water, except at the spring tides; that the line of ordinary
high-water mark upon them on the side of the bay was sharply
defined by a growth of samphire, a marine reedy plant which
grows down to such line and no further. The testimony before
the Secretary showed that the line thus defined was traced
with a blue pencil on the engraved map of the coast survey,
made by officers of the United States between 1850 and 1857,
and that the marsh lands, including the premises in controversy,
were above the line thus designated. Testimony of old resi-
dents of San Francisco, some of whom had resided there as
early as 1842 and others in 1849, and down to a period long
after 1851, and were familiar with the character of the land
fronting on the bay, corroborated from their personal knowl-
edge the evidence of this map, as to the marsh lands excluded
from the survey being above the ordinary line of high-water
mark of the bay.

It also appeared before the Secretary, that by an act of the
legislature of California, passed March 26, 1851, the State had
granted to the city of San Francisco the use and occupation
for ninety-nine years of certain lands designated as beach and
water lots; and that in describing those lands it had made
one of their boundaries the natural high-water mark of the
bay, the line of such high-water mark extending to its point
of intersection with the southern boundary of the city. The
act provided that, within thirty days after its passage, the
Gty of San Francisco should deposit in the offices of the secre-
tary of State and of the surveyor general, and in the office of

the surveyor of the city of San Francisco, “a correct map of
VOL. CXLII—13
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said boundary line, distinctly and properly delineated by a red
line.”

Such maps were made and deposited as required, and from
that time afterwards they were referred to by all parties in
the city as determining the true line of ordinary high-water
mark as it had previously existed. A copy of one of them was
before the Secretary. They represented, as he held, the line of
ordinary high-water mark which had been established, sanc-
tioned and recognized in the most solemn manner by the State
and city for years, and was the best available evidence of or-
dinary high-water mark of 1846 around that portion of the
city. That line, as traced on the maps, crossed the mouth of
Mission Creek and the mouths of all other creeks which in
1851 emptied into the bay of San Francisco. He, therefore,
ordered the Commissioner to direct the surveyor general to
secure a correct and authentic copy of the map, designating
the line of natural high-water mark, in accordance with the
act of 1851, and make it the basis of a survey of so much of
the exterior boundary of the claim as it represented, and to
modify the Stratton survey in accordance therewith.

Subsequently, after Mr. Schurz had ceased to be the head
of the Interior Department and Mr. Teller had become Secre-
tary, application was made to the latter officer to review the
decision of the former, and upon such application argument of
counsel was heard and a most extended consideration of the
whole matter was had. Secretary Teller observed that all
the material questions relating to the boundaries of the tract
confirmed were settled, except the single inquiry whether o
not, in running the line of ordinary high-water mark of the
ocean, and especially of the bay, the main shore or course line
of such body of water identified by its larger description shol}ld
be followed, cutting across the mouths of streams, estuaries
and creeks which, intersecting the body of the peninsula, ﬁ_ﬂd
their entrance into the ocean or bay, or whether such estuaries
as fall below high tide should be segregated by following up the
tide line on one side and down on the other, so as to make thet
as it were a part of the sea. He said that his predecessor had
decided that the former was intended by the decree and &
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pressed its true construction, and, after mature deliberation,
he adhered to the same view.

“When we look,” said the Secretary, “at the calls for
boundary there is no ambiguity, no doubtful phraseology.
Said tract being bounded on the nerth and east by the bay of
San Francisco; on the west by the Pacific Ocean. The tract
bounds upon the bay and ocean, not upon estuaries, creeks and
streams intersecting such tract, even though they be navigable
and technically termed arms of the sea.” The boundary, he
added, was not the stream, but the bay; consequently the or-
dinary high-water mark must be the high-water mark of the
shore as pertaining to the sea, and not the high-water mark of
the bank as pertaining to a river or stream ; so that, although
Mission Creek was alleged to have been as well a tidal inflow
as an outlet for the inland waters, it nevertheless fell within
banks instead of resting upon shores, and must be considered
an inland water for all purposes. He added that it was plain
that the high-water mark extended to the shore of the bay,
leaving out any reference whatever to the inland channels of
the streams intersecting the granted peninsula. He accord-
ingly directed a substantial adhesion to the decision of his
predecessor, and overruled the application for its review.

After much difficulty with the surveying officers a survey
was made pursuant to the directions given, and was approved
by the then Commissioner of the General Land Office, and
upon that survey a patent was issued to the city of San Fran-
cisco, bearing date the 20th day of June, 1884. This patent
was forwarded to the mayor of San Francisco, and was ac-
cepted on behalf of the city and county.

When Mr. Lamar succeeded Mr. Teller as the head of the
Interior Department, application was made to him to recall
the patent and issue a new one in accordance with the Stratton
survey. In support of the application it wds strenuously con-
tended, by the same parties who had resisted the action of his
Predecessors, that there was a want of jurisdiction on their
Part to review the decision of the Commissioner of the Land
Qfﬁce. Such contention was urged upon the supposed mean-
Ing of the statute, and on the ground that the supervisors of
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the city and county of San Francisco had by resolution
directed that no appeal should be taken from his decision,
and, when it was taken by counsel retained for the protection
of the interests of the lot-holders as well as of the city, had
declared that his action was unauthorized.

The Secretary, in considering the objections, referred to the
fact that the supervisors, subsequently to those resolutions, had
requested him, before whom they admitted the case was then
pending relating to the boundaries of the military reservation,
to take up and decide the case without further delay. And
after a careful review of the question of jurisdiction, and the
proceedings preliminary to the issue of the patent, he refused to
recall the patent, holding that an order by him to that effect
would be illegal and void, and that the matter presented for
his consideration in the past proceedings of the case did not
justify any recommendation to the legal department of the
government to institute proceedings to recall, or modify, or in
any manner interfere with the patent.

I have stated with as much brevity as possible the steps
taken for the confirmation of the title of the city as successor
of the Mexican pueblo, which are set forth more in detail in
the opinions of the different Secretaries of the Interior laid
before us on the hearing, for the statement is important to a
clear perception of the character and import of the rulings of
the referee and of the court below. An extended narrative
of the proceedings would occupy a much greater space and
would show that parties claiming an interest in the lands left
out of the Stratton survey, and resisting the approval of the
official survey subsequently made, had also applied to the
Supreme Court of the District of Columbia and to Congress
for aid to carry out their pretensions, and were met by the
declaration that to obtain a remedy for any errors alleged,
resort should have been had to the Secretary of the Interion
as the only revisory authority over the action of the inferior
officers of the Land Department. It would also show that It
obtaining a recognition of its claim, the city had met from
them at every step the most strenuous opposition, and 'that
every possible objection taken to the claim and survey sinc
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was then presented and fully considered by the different Sec-
retaries of the Interior; so that with truth was it said in the
recent decision of this court in San Francisco v. Le Roy, 138
U. S. 656, 672, that the boundaries of the pueblo were estab-
lished by the United States after the most thorough and ex-
haustive examination ever given to the consideration of the
boundaries of a claim of a pueblo under the Mexican govern-
ment.

The parties who carried on the long and protracted contest
in the Land Department, against the confirmation of the claim
and its survey as finally approved, asserted the acquisition of
an interest in those premises under certain deeds of the tide-
land commissioners, created by the legislature of California.

On March 30, 1868, that legislature passed an act to survey
and dispose of certain salt-marsh and tide-lands belonging to
the State. It empowered the governor to appoint three per-
sons, who were to constitute a board of tide-land commission-
ers, and authorized them to take possession of all the marsh
and tide lands, and lands lying under water, situate along the
bay of San Francisco and in the city and county of San Fran-
cisco, belonging to the State; to have the same surveyed and
maps of the property prepared; to sell the interest of the
State therein, and to execute conveyances to the purchasers.
Laws of California, 1867-8, c. 543.

At that time one George W. Ellis had settled upon lands
excluded from the Stratton survey, and after its passage he
applied to the board of tide-land commissioners and obtained
from it two deeds, dated in November, 1875, covering the
premises. His grantees carried on the contest, but not in their
OWn names, against the location and survey of the tract con-
firmed before the Interior Department, and in every possible
Way sought to defeat its action and secure such a survey as
would leave the lands claimed by them without the limits of

the pueblo. The interest which the plaintiffs below, the
United Land Association and Clinton C. Tripp, bad or claimed
in the premises covered by the patent to the city of San Fran-
¢isco was founded upon these conveyances of the tide-land
commissioners, Relying upon a title from that source the
Present action was brought.
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As stated above, it is an action of ejectment for the posses-
sion of premises within the limits of the pueblo survey and
covered by the patent to the city of San Francisco. After
issue was joined it was by consent of parties referred to a
referee.

The plaintiffs claimed title to the premises in controversy
under the deeds mentioned. The defendant relied upon the
fact that the premises were within the boundaries of the tract
patented. They were situated in what constituted in 1854
the channel of Mission Creek, above its mouth. A witness
produced by the plaintiffs testified that he knew their location
and had made surveys in their neighborhood in that year, and
that they were then below the line of ordinary high-water
mark. He did not add “of the bay;” but as the premises
were where the water of the creek formerly ran, and where,
for aught that appears in evidence, it may now run, it was to
the high-water mark of that creek to which he had reference.

The plaintiffs also gave in evidence the final decree of con-
firmation of the claim of the city of San Francisco rendered
by the Circuit Court of the United States, and the Stratton
survey, mentioned above, with the certificate of approval of
the surveyor general and the confirmation thereof by the
Commissioner of the General Land Office. Objection was
made to the introduction of this survey on the ground that it
was not competent evidence, not being matter of record; and
that it had been cancelled and superseded by another survey
made in accordance with instructions of the Secretary of the
Interior. The referee overruled the objections under the
exception of the defendant, admitted the rejected survey, and,
among other things, held that in approving that survey th.e
commissioner was acting in a judicial capacity, and that his
judgment thereon was mnot reversible and was not legally
reversed.

The defendant, to show that no title ever vested in t}}e
plaintiffs under their alleged deeds from the tide-land commis
sioners, gave in evidence the patent of the United States issued
to the city of San Francisco, dated the 20th of June, 1854;
also the plat of the pueblo lands finally confirmed to the city
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under instructions of the United States surveyor general, or-
dered by the Secretary of the Interior, and approved by the
Commissioner of the General Land Office, upon which the
patent issued.

It was conceded that the patent included within its bounda-
ries the premises in question. The referee admitted the evi-
dence thus offered of the patent and survey, with the concession
that they included the demanded premises, but refused to find
for the defendant thereon, and the defendant excepted.

The decree of confirmation, as seen above, bounds the
tract confirmed on the north and east side by ordinary high-
water mark of the bay of San Francisco. The Stratton sur-
vey and the proofs before the referee did not show that the
premises in controversy were below that water mark of the
bay, but only that they were below that water mark at a
point in the channel of Mission Creek, and yet the referee
held that the Stratton survey and the parol proofs in the case
showed that the premises were outside of the specific boundary
of the decree, and therefore remained the property of the
State. He accordingly gave judgment for the plaintiffs.

His rulings on the trial exhibited several errors. He gave
no effect to the general rule that in actions of ejectment a
patent of the United States, issued upon a confirmation of a
land claim to which protection had been guaranteed by treaty,
cannot be collaterally assailed for mere error alleged in the
action of the officers of the government. He admitted in evi-
dence, against the objections of the defendant, the rejected
survey of Stratton, in contravention of the principle that a
rejected survey of officers of the Land Department is in law
Do survey, and inoperative for any purpose. It has so been
held in numerous instances and never to the contrary. In the
Particulars in which the Stratton survey was modified by
direction of Secretaries Schurz and Teller, it was of no more
efficacy as a legal document than so much waste paper. He
apparently perceived that there was something bizarre in re-
ceiving as evidence a rejected survey, or a modified survey,
éxcept in the particulars in which the modification was had,
and sought to avoid this position by holding that the action
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of the Commissioner in approving the survey was beyond the
reach of the Interior Department, and that it was not, therefore,
legally reversed ; thus brushing aside the important functions
of that Department over the surveys of private land claims,
which it has exercised since its organization, and which has
been always recognized by the courts of the United States.
Cragin v. Powell,128 U. 8. 691, 697. In answer to his erroneous
conclusions in this respect, nothing can be added to the force
of the statement in the opinion of the majority.

There were several hundred claims to lands in California,
under Mexican grants, presented for confirmation to the board
of land commissioners created by the act of 1851. They em-
braced many millions of acres of land, and in a large num-
ber, probably the majority of cases, where the claim was
confirmed, the survey thereof by the surveyor general for
the State, after being considered and approved or rejected by
the Commissioner of the General Land Office, passed under the
supervision of and were in some respects modified by the Sec-
retary of the Interior as the head of the Land Department of
the United States. If the position taken by the referee, that
the action on the survey of such claims by the Commissioner
was final, could be sustained, every patent issued upon a sur-
vey of a claim which had been in any respect modified or
changed by direction of the Secretary of the Interior would be
open to attack, to the frightful unsettlement of titles in the
State and to the infinite disturbance of the peace of its people.

When the patent to the city was brought before the referee,
and it was conceded that the land in controversy was included
within the boundaries embraced by the survey embodied in it,
judgment should have been rendered for the defendant. The
title under the patent necessarily antedated any possible claim
of the State of California to the lands within the limits of the
pueblo. It went back to the acquisition of the country erm
Mexico. When the United States acquired California the 1-
habitants were entitled by the law of nations to protection
from the new government in all rights of property then pos-
sessed by them. Jurisdiction and sovereignty passed from one
nation to the other by the cession, but not private rights of
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property ; their ownership remained as under the former gov-
ernment. And by the term property, as applied to land, all
titles are included, legal or equitable, perfect or imperfect.
“Jt comprehends,” as said by this court in Soulard v. The
United States, 4 Pet. 511, 512, “every species of title, inchoate
or complete. It is supposed to embrace those rights which
are executory, as well as those which are executed. In this
respect the relation of the inhabitants to their government is
not changed. The new government takes the place of that
which has passed away.”

By the treaty of Guadalupe Hidalgo, the United States also
stipulated for such protection, and that implied that rights
of property, perfect or imperfect, held by the inhabitants pre-
vious to the acquisition of the country, should be secured to
them, so far as such property was recognized by the laws and
constitution of the new government ; and for that purpose that
the holders should receive from the new authorities such offi-
cial and documentary evidence of their rights as would assure
their full possession and enjoyment. Pueblos in that respect
stood in the same position as private individuals. All their
rights of property, legal or equitable, were alike entitled to
protection. Whatever property was ceded to the United States
from Mexico, whether marsh lands or tide lands, passed subject
to the obligation to protect existing claims to them of all par-
ties. The State could take no greater interest than the United
States acquired ; all lands she received went under her control
charged with the equitable claims of others, which the United
States were bound by the treaty and the law of nations to
protect. The marsh lands granted to her by the act of Con-
gress of September 28, 1850, were thus affected. And the
Same was true of the tide lands. Whatever lands of that nature
passed to the United States were held for the future State,
subject, however, to any trust from the former government
which might require their disposition in some other way. The
duty and power of the United States in the execution of their
treaty obligations to protect the property claims of all persons,
Natural or artificial, were superior to any subsequently acquired
Interest of the State or of individuals. Mexico owned the tide
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lands as well as the uplands, and it was, of course, in her power
to make such disposition of them in the establishment and or-
ganization of her pueblos as she may have judged expedient.
And whether she did make such disposition by her laws was a
matter exclusively for the United States to ascertain and deter-
mine. Assaid by the Supreme Court of California in Ward
v. Mulford, 32 California, 872 : “In private proprietorship and
in sovereign right the United States succeeded the Mexican
government, and in both these respects California, so far as she
acquired any right in either, succeeded the United States and
became privy to the latter in estate in respect to all lands
within her borders, whether such as may be held in private or
in sovereign right. In this respect no distinction can be made
between the lands acquired by her through Federal grants, and
such as she took by virtue of her sovereignty.”

The obligation of protection imposed upon the United States
by the law of nations, and assumed by the treaty, was political
in its character, to be performed in such a manner and on such
terms as the United States might direct. As held by this
court in Beard v. Federy, 3 Wall. 478, 492, they declared by
the act of March 3, 1851, to settle private land claims in Cali
fornia, the manner and the terms upon which they would dis-
charge this obligation. They there established a special tri-
bunal, or board of commissioners, before which all claims to
land in that State derived from Spanish or Mexican authority
were to be investigated ; they required evidence to be presented
respecting the claims; appointed law officers to appear and
contest them on behalf of the government ; authorized appeals
from the decisions rendered by the commissioners to the Dis
trict Court, and from the decisions of that court to the Suprem'e
Court of the United States, and declared that in the determl-
nation of the claims presented, the commissioners and those
tribunals should “be governed by the treaty of Guadalupe
Hidalgo, the law of nations, the laws, usages and customs of
the government from which the claim is derived, the principles
of equity and the decisions of the Supreme Court of the United
States, so far as they were applicable.” 9 Stat. c. 41, § 11, P
633. It also made provision for the investigation and deter
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mination of the property rights of pueblos; and designated
the officers who should in all cases survey and measure off the
land when the validity of the claim presented was finally de-
termined. When it appeared by the action of their officers
and tribunals that the claim asserted was valid and entitled to
recognition, and that its boundaries were ascertained, the gov-
ernment was to issue its patent to the claimant.

And what was the effect and operation of this instrument ?
It was not merely a quit-claim or conveyance of whatever in-
terests the United States held in the lands embraced ; it was
something more ; it was, as declared in the case cited, record
evidence upon the title of the claimant from the former gov-
ernment. As there said: “By it the government declares that
the claim asserted was valid under the laws of Mexico ; that it
was entitled to recognition and protection by the stipulations
of the treaty, and might have been located under the former
government, and 4s correctly located now so as to embrace the
premises as they are surveyed and described. As against the
government, so long as it remains unvacated, it is conclusive.
And it is equally conclusive against parties claiming under the
government by title subsequent.” The patent being thus con-
clusive, can only be resisted by those who hold paramount
title to the premises from Mexico antedating the title confirmed,
that is, by persons who can successfully resist any action of the-
United States in disposing of the property or in perfectlng the
title of the claimant.

In the case from which I have cited the court added,
order to impress the importance of this doctrine for the stabll-
ity of titles in the State resting upon confirmed and patented
Mexican grants: “It is in this effect of the patent as a record
of the government that its security and protectlon chiefly lie.
If parties asserting interest in lands acquired since the acquisi-
tion of the country could deny and controvert this record, and
compel the patentee in every suit for his land to estabhsh the

validity of his claim, his r]ght to its confirmation and the cor-
reciness of the action of the tribunals and officers of the United
St?ytes in the location of the same, the patent would fail to be,
a1t was intended it should be, an instrument of quiet and
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security to its possessors. The patentee would find his title
recognized in one suit and rejected in another, and, if his
title were maintained, he would find his land located in as
many different places as the varying prejudices, interests or
notions of justice of witnesses and jurymen might suggest.”

The doctrine of that case has never been departed from, but,
on the contrary, has always been followed and approved.
Numerous decisions of the®Supreme Court of California, com-
mencing with the 13th volume of its reports and extending
down to a late period, express the same doctrine with equal
clearness and emphasis. Moore v. Wilkinson, 13 California,
418, 484 ; Yount v. Howell, 14 California, 465 ; Zeschemacher
v. Thompson, 18 California, 11; Leese v. Clark, 18 California,
5355 Ward v. Mulford, 3% California, 365 ; Chipley v. Furris,
45 California, 527; People v. San Francisco, 75 California,
388.

But notwithstanding the superior and conclusive character
of the title presented by the patent, and the emphatic decision
of the highest tribunal of the country, and repeated decisions of
the State Supreme Courts to the same effect, that until vacated
that instrument was conclusive against the government and
parties claiming by title subsequent, the referee found other-
wise and held that the plaintiffs, who derived whatever inter-
est they possessed twenty-nine years subsequently to that of
the city, held the better right and were entitled to judgment
for the demanded premises; and such judgment was entered
in one of the Superior Courts of the city. From that judg
ment an appeal was taken to the Supreme Court of the State,
where it was affirmed. A rehearing being granted, a reargl-
ment was had, and a second time the judgment was affirmed
by four judges of the court, the remaining three dissenting.
From the latter judgment the case is brought to this court ot
a writ of error.

From the opinions upon both affirmances it appears that th_e
court below, equally with the referee, lost sight of the princt-
ple that in actions at law a patent of the United States, upo®
a confirmation of a private land claim asserted by virtue of
rights acquired under a foreign government, is not open 0
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collateral attack, but must be taken as correct until vacated,
not only as to the validity of the claim confirmed, but as to
the boundaries established. It is hardly necessary to say that
any attempt to overthrow these conclusions in either particu-
lar, where the tribunal affirming the validity of the claim and
the department establishing the boundaries had jurisdiction, is
collaterally attacking the patent.

That the land commissioners and the Circuit Court of the
United States had jurisdiction to hear and determine the valid-
ity of the claims asserted by the city of San Francisco is not
open to question. The laws of the United States gave them
such jurisdiction, and when that claim was confirmed the law
directed by what officers its boundaries should be established
and surveyed. It was the exclusive province of those officers
to ascertain where the line of true boundary ran, subject to
the control and supervision of the Interior Department. To
say that those who directed and supervised the survey had not
jurisdiction to perform that duty, is to deny eflicacy to the
laws of Congress.

The court below upon the first affirmance rejected the
boundary as established and surveyed by the officers appointed
by law for that purpose, and assumed that the line of ordinary
high-water mark of Mission Creek running into the bay, was,
as far as such line extended, the true boundary designated by
the decree, and held that land below such line was the prop-
erty of the State. In other words, it assumed that the boun-
dary of the pueblo was to follow the line of high-water mark
of the creek, and not be confined to the high-water mark of
the bay. It thereupon stated that the question involved was
Whether the officers of the Land Department had power to
Patent land outside of the natural boundaries given in the
decree of confirmation.

In this statement the learned court fell into an error. No
Such question was involved in the case. The approved survey
upon which the patent was issued crossed the mouth of Mis-
sion Creek and included the lands above its mouth, among
them the premises in controversy. The question involved,
therefore, was whether in an action of ejectment for the pos-
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session of those lands the plaintiffs could collaterally assail the
correctness of the official survey upon which the patent was
issued and establish another line as the true boundary, and then
recover the lands on showing that they were outside of the
new boundary thus established. I do not think that such a
position was ever successfully asserted in any court. If there
was error in the survey embodied in the patent it could not
have been shown in this action. It could only have been cor-
rected by direct proceedings for that purpose instituted by the
government or by its authority. This is elementary law, and
in vain will authorities be sought to contradict this view.

Proceeding on the assumption that a different line from the
one officially established constituted the true boundary line of
the tract confirmed, the court below declared that it was the
duty of the surveyor to follow such different line — though
otherwise directed by the highest officer of the Land Depart-
ment, who had the sole right of control in the matter —and,
that as the surveyor did not follow that different line, he in-
cluded, according to its judgment, lands within his description
not within the decree of confirmation.

I may speak of the decree with some confidence as a mem-
ber of the court by which it was rendered, and a distinct recol
lection remains with me of the circumstances under which the
language used was adopted. The original decree of confi-
mation was rendered in October, 1864, and stated the land
confirmed to be “a tract situated within the county of San
Francisco, and embracing so much of the upper portion of the
peninsula on which the city of San Francisco is situated, as
will contain an area of four square leagues,” as described in
the petition. A motion for a rehearing was made, which kept
the case open until the following spring, the judge who pro-
nounced the decree being absent from California in Washing:
ton in attendance upon the Supreme Court. On his return the
question of a rehearing was brought up, when it was suggested
by counsel that the decree needed correction, so as not
include in the claim confirmed the beach and water 1ot
conveyed to the city by the act of the legislature of 1§51-
Reference was made to the map prepared under the directions
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of that act, on which a line was drawn in red ink, marking
the separation of lands above the ordinary high-water mark of
the bay and lands below it, and it was suggested that the in-
sertion in the decree of the words “above ordinary high-water
mark, as the same existed at the date of the conquest of the
country, namely, the seventh of July, 1846,” would establish
the line as indicated on the map, and that thus in the decree
of confirmation lands granted to the city by the State would
not be affected. Upon that suggestion, made by Mr. Gregory
Yale, a Jawyer of distinction at the bar, whose clients had
become alarmed at the language of the original decree, the
change was made. '

In addition to this fact it may be observed that at the time
the Circuit Court was not ignorant of the universal rule gov- |
erning the measurement of waters, to which the Supreme
Court of the State makes no reference in its decision, and of
which it seems to have been entirely oblivious, that where a
water of a larger dimension is intersected by a water of a
smaller dimension, the line of measurement of the first crosses
the latter at the points of junction, from headland to headland.
The existence of tide lands in the intersecting water in no re-
spect affects the result. For illustration, in the measurement
of a body of water like Long Island Sound, when the Connec-
ticut River is met the line of survey does not follow up that
river to Hartford because the tide is felt at that place, but it
crosses the mouth of the river from headland to headland.
8o, too, the measurement of Chesapeake Bay does not include
the Potomac River up to Washington because the tide is felt
at the site of the capital. It would be absurd to include in the
measurement of the bay of San Francisco the waters of the
river Sacramento as far as the city of that name, nearly a
hundred miles above the bay, because the tide is felt there ; or
to embrace the river San Joaquin as far as Stockton because
the ti.de reaches to that place. This is so plain that it excites
surprise that any question should have been made upon the
subject. And if a river extending a hundred miles or more
could not be included in the bay, even though affected by the
tides, neither can a stream of less dimensions, though not ex-
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ceeding over one or two miles. Not only has this rule in the
measurements of waters prevailed on the continent of Europe
from the time of the Roman Empire, but it has been always
accepted as controlling in England and in the United States,
and never been, that I am aware, questioned except in the
present case.

When the survey here was pending before one of the Secre-
taries of the Interior, application was made to the head of the
Coast Survey of the United States for the rule adopted by that
bureau in the measurement of waters, and the answer was the
statement of the rule which I have given; and it is a singular
fact that, as an illustration of its application, reference was had
to the bay of San Francisco and Mission Creek, and the dec-
laration made that in the measurement of the bay the line of
the survey would cross the mouth of that creek. Admiral
Rodgers, who was at one time the head of the Coast Survey
in California, and had surveyed the line of ordinary high-
water mark of the bay of San Francisco, filed his affidavit to
the effect that he had since 1851 been stationed in California
in charge of the United States survey of the coast thereof, in-
cluding the peninsula of San Francisco; that the traced chart
or map showing the line of ordinary high water along the
eastern side of the peninsula of San Francisco from Rincon
Point to and including Islais Creek, as surveyed by the Coast
Survey of the United States in 1852, was prepared from the
published surveys of the Coast Survey of the United States,
and that the line laid down on that map in blue pencil, from
Rincon Point, around Mission Bay, to and including Islais
Creek, and crossing Mission and Islais Creelks, was a true de-
lineation of the line of ordinary high-water mark as it existed
when he first knew it in the year 1852. He added that “in
determining a boundary line stated as the line of ‘ordinary
high-water mark,’ on the bay of San Francisco, there can be
no other course than to follow the stated line of ordinary high
tide on the shore of the bay, crossing the mouths of all inferior
tidal streams or estuaries, many of which enter into San Fran-
cisco Bay at different points, and not to follow the meanders
of any such inferior tidal streams or estuaries.”
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The assumption, therefore, of the court below, that the de-
cree of confirmation called for any other line than the one
actually surveyed and embodied in the patent was an error.
It was founded upon a misapprehension of the law governing
the surveys of waters of that kind, or from overlooking its ex-
istence. The statement in the opinion of the court as to the
requirement that the surveyor general in making the survey
of a confirmed claim should follow the boundaries of the
decree as near as practicable, whenever the decree specifically
designates them, is undoubtedly correct, and it was the duty
in this case of the surveying officers of the Land Department,
under the supervision of the Secretary of the Interior, to ascer-
tain what those boundaries were, and to follow the decree in
making the survey. That they accomplished this is conclu-
sively established, so far as the present action is concerned, by
the official survey itself returned by them, and subsequently
approved by the Commissioner of the Land Office.

The question as to what was the boundary line of the tract
confirmed also became the subject of judicial inquiry in the
Circait Court of the United States in 1878. An action was
brought by one Tripp, who is one of the plaintiffs in this case,
for a parcel of land constituting a portion of a block in the
city of San Francisco. The premises were situated where
Mission Creek formerly ran, and distant about a mile from its
mouth. ~ All that part of the stream covered by the block in
}Vhich the premises were situated had been filled in and build-
ngs erected thereon, which were occupied as private residences.
The plaintiff claimed title under the same conveyances of the
board of tide-land commissioners upon which the plaintiffs
below rely in this case, and the same contention was made
there as here. The question presented was whether the title
to those premises passed by the tide-land commissioners’ deeds
or whether they were within the limits of the pueblo claim as
confirmed, although not at that time patented. The court
%aid: “ Whether the waters of the bay were ever carried by
the t?de over the lands is a matter upon which the evidence is
conﬂlCting. The creek was often swollen by water from the

adjacent hills so as to overflow its banks, and the tide some-
VOL. CXLII—14
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times, though not regularly, forced back the waters of the
creek so as to cause a similar overflow. But, from the view we'
take of the case, it is immaterial whether the lands could ever
properly be termed tide lands or marsh lands, whether they
were at any period covered by the daily tides, or lay beyond
their reach at their highest flood. The record of the proceed-
ings and the final decree in the Pueblo Case have been given in
evidence, and from them it appears that the premises are sit-
uated within the limits of the tract confirmed to the city of
San Francisco.” The court added: “Mission Creek never con-
stituted any portion of the bay of San Francisco any more
than the Sacramento River constitutes a portion of the bay
of Suisun, or the Hudson River a portion of the bay of New
York. As the demanded premises lie where Mission Creek
formerly existed, or where its banks were, they necessarily fall
within the tract confirmed to the city. The boundary of that
tract runs along the bay on the line of ordinary high-water
mark, as that existed in 1846, crossing the mouth of all creeks
running into the bay, and that of Mission Creek among
others. The boundary would have been a very singular one
had it followed the windings of that creek and its branches
wherever the tide waters of the bay may have flowed. Thelaws
of Mexico relating to lands to be assigned to pueblos required
that such lands should be laid out in a square or prolonged
form, according to the nature of the country, and, so faras
practicable, have regular lines for boundaries. The decree of
the United States Circuit Court in confirming the claim of the
city followed this requirement, and gave the boundaries which
could be easily ascertained, and which formed as compacta
body as the situation of the country would permit.” 77pp V.
Spring, 5 Sawyer, 209, 212.

As thus appears, the identical question involved in this cast
was decided in that. No case was ever tried with more care
or greater consideration, and at the conclusion of a trial of
several days the court decided that judgment must be entered
for the defendant. The presiding justice stated the groun_dS
of the decision orally, and observed that as the questions ™
volved were deemed of great importance he would at 2 subse:
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quent day file an opinion embodying their substance. It is a
common practice with judges of the highest courts to give
opinions orally and write them out subsequently, after the
decision is rendered, and that fact in no way affects their
authoritative character. The pressure of business before the
court may often prevent any other course being pursued.

Counsel for the plaintiff then stated that special findings in
the case were desired, in order that should the case reach the
Supreme Court it might be finally determined there. Upon
that suggestion the entry of judgment was stayed, and an
adjournment of the court had, that such findings might be
prepared. On the next day the case was dismissed by stipula-
tion of parties.

The opinion of the court, pronounced at the close of the
trial, and subsequently written out was, notwithstanding the
dismissal, as much authority on the questions of law presented
as though a formal judgment had been entered, although the
judgment ordered, because not entered on account of the dis-
missal, could not be pleaded in bar of a future action.

The court below having assumed that another line than the
one officially established was the true one, took the extraordi-
nary ground that the error committed in that respect by the
surveying officers, though acting under the express directions
of the Land Department, was jurisdictional and fatal to their
action, rendering it void, and opening the patent embodying
the survey to collateral attack. And it proceeded to cite sev-
eral decisions in supposed support of this view, but which only
were to the effect that where the Land Department had no
Jurisdiction over the subject matter considered, its patent could
be assailed collaterally.

In thus holding, the court failed to distinguish between
what was, upon its own statement, mere error in the action of
the Land Department, and matters which were entirely beyond
its jurisdiction. The ascertainment of the true line of the
boundaries of the claim confirmed was a matter especially
entrusted to that department by the laws of Congress, as
already stated. If the officers of that department in executing
the survey made mistakes, ran erroneous lines and included
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lands which they should have excluded, those facts did not
justify the assertion that they acted without jurisdiction in
making the survey, and that, therefore, their whole proceed-
ings were void. If all that is asserted be true they only erred
in the exercise of their jurisdiction, and the remedy for their
errors before the issue of the patent lay in an appeal to higher
officers of the department— from the surveyor general to the
commissioner, and from his decision to the Secretary of the
Interior ;— and if after the issue of the patent like objections
were urged, the remedy could be sought only by direct pro-
ceedings.

The distinction between errors committed where jurisdiction
exists to take the proceeding in which the alleged error arises,
and where there is an entire want of jurisdiction over the sub-
Ject matter considered, is too familiar to be discussed. The
distinction is constantly applied with reference to the proceed-
ings of ordinary tribunals. If they have jurisdiction of the
subject matter and the parties, their judgment cannot be col-
laterally assailed for mere errors committed in the proceedings
leading to it. The remedy for errors must be sought by appli-
cation for a new trial or by appeal for a review to an appellate
court. The same distinction prevails with reference to the
proceedings of the special tribunal or department of the gov-
ernment to which is entrusted the supervision of measures for
the issue of its patent.

The cases referred to and dwelt upon as supposed to support
the opposite doctrine are not susceptible of the meaning attrib:
uted to them. The principal cases cited are Smelting Co. V.
Kemp, 104 U. S. 636, 641; Wright v. Roseberry, 121 U. S.
488, and Doolan v. Carr, 125 U. S. 618. They assert no new
doctrine, but law, which has always existed and been recog:
nized, though seldom more misapplied than here. That the
United States cannot convey by patent what it never ownéd~
or has already parted with, no matter with what formality
the instrument is issued, is a self-evident proposition. The
government in that respect is under the same limitations a3
an individual. That is the only purport, so far as the point
raised here is concerned, of the decision in Wright v. Joseberrys
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where a patent of the United States for land claimed under
the preémption laws was defeated by showing that the prem-
ises in controversy were swamp and overflowed land previously
conveyed to the State by the swamp land act of September
98, 1850. 9 Stat. 519. Nor could the United States authorize
a patent for land to the pueblo, or to its successor, the city, if
the former government of Mexico had conveyed the property
to others. There are such cases within the limits of the
pueblo, and the claims have been confirmed and patented
under the Land Department to the grantees or their represent-
atives. Whenever in the Pueblo Case it could be shown that
grants had been made by Mexico of portions of the land
claimed by the pueblo to other parties, such grants were ex-
cepted from the confirmation to the city. Nor can a patent
of the United States be issued by officers of the Land Depart-
ment for lands reserved from settlement and sale; and the
want of authority in the officers can be shown at law to defeat
a patent of that character. It is in such case an attempted
conveyance of land not open to sale ; as would be a patent for
land within the Yellowstone or Yosemite Park. It was of land
within the limits of a valid Mexican claim excluded from grant
to the Central Pacific Railroad Company that the decision
i Doolan v. Carr had reference. It was there held that the
patent to the railroad company could be defeated by show-
g that the lands conveyed were thus excluded. There was
nothing new in the doctrine that it could be shown in an action
at law that the property patented was not subject to grant.
Nor can it be questioned that if parties, not authorized by law
to supervise the proceedings to a patent, should assume that
function, that the objection might be taken when the patent
was offered in evidence. As, for instance, if the supervisors
of San Francisco should undertake to exercise the functions of
the Land Department, any one prosecuted under their patent
could assail it by showing that the power to execute such an
nstrament was vested in a different body. So, too, if the
estate which the Land Department was authorized to convey
Was different from that transferred by the patent—as, for
istance, a lease-hold interest, instead of the fee — that fact
could be shown and the patent limited in its operation.
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In Smelting Co. v. Kemp, the court treated at large of the con-
clusive presumptions attending a patent of the United States
for lands, but added, that in thus speaking of them it assumed
“that the patent was issued in a case where the Department
had jurisdiction to act and execute it ; that is to say, in a case
where the lands belonged to the United States and provision
had been made by law for their sale. If they never were pub-
lic property, or had previously been disposed of, or if Congress
had made no provision for their sale, or had reserved them, the
Department would have no jurisdiction to transfer them, and
its attempted conveyance of them would be inoperative and
void, no matter with what seeming regularity the forms of law
may have been observed. The action of the Department
would, in that event, be like that of any other special tribunal
not having jurisdiction of a case which it had assumed to decide.
Matters of this kind, disclosing a want of jurisdiction, may be
considered by a court of law. In such cases the objection to
the patent reaches beyond the action of the special tribunal,
and goes to the existence of a subject upon which it was com-
petent to act.”

The attempt is futile to use these cases, or any other case, to
establish the proposition that if an error can be shown in the
action of an officer of the Land Department in a matter sub-
ject to its jurisdiction the proceeding of the officer may be
treated as a nullity and the patent issued thereon be collaterally
assailed. This view is untenable, and does not merit serious
considération. If it could be sustained it would be subversive
of all security in the judgments of ordinary tribunals, as well
as in those of special tribunals like the Land Department.
Nor is there any pertinency in the observations as to the reser
vation from grant of the seashore under the law of the former
government. No claim was ever made in the Pueblo Case for
any part of the seashore. Those terms apply in this country
only to land covered and uncovered by the daily tides. They
cannot possibly have any application to the banks of creeks or
to land under their waters. The rule of the civil law of Europ®
that lands covered and uncovered by the tides at their highest
flood during the year constitute the shore of the sea has never
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been applied to that portion of this country ceded to the United
States by Mexico. The claim of the pueblo was for land above
the ordinary high-water mark of the bay, not for any land
covered and uncovered by the tides, either daily or when they
reach their highest point during the year. As said in San
Francisco v. Le Roy, 138 U. S. 656, 671, “The lands which
passed to the State upon her admission to the Union were not
those which were affected occasionally by the tide, but only
those over which tide water flowed so continuously as to pre-
vent their use and occupation. To render lands tide lands,
which the State, by virtue of her sovereignty, could claim,
there must have been such continuity of the flow of tide water
over them, or such regularity of the flow within every twenty-
four hours as to render them unfit for cultivation, the growth
of grasses or other uses to which upland is applied.”

The reasons given by the court below on the second affirm-
ance of the judgment of the referee are marked by the objec-
tions stated to its former opinion. The true doctrine as to the
effect of patents in actions at law is stated in a decision of
the court below in De Guyer v. Banning — rendered whilst
this case has been pending here, in which that court, following
along line of previous adjudications, unbroken except by this
case, declares that upon a confirmation of a Mexican grant the
patent issued by the United States to the claimant is the only
evidence of the extent of the grant, and that if there is a con-
flict as to its location and extent between it and the decree of
confirmation, the patent must control. It is the only doctrine
which will insure peace and tranquillity to parties holding under
Patents issued upon confirmed Mexican grants. Any other
doctrine would introduce endless confusion and perplexity as
to all such titles. If there be, in fact, any material conflict
between the boundaries given in the decree of confirmation
and those described in the official survey, the only remedy is
to be sought by direct proceedings instituted by the govern-
ment, or by its authority. Until the alleged conflict is thus
determined and ad justed, the patent must control.

From the views expressed I am clearly of opinion that the
Supreme Court of the State erred in affirming the judgment
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of the Superior Court entered upon the report of the referee;
it should have reversed that judgment and ordered judgment
for the defendant. This conclusion is, I think, established
beyond all controversy in the opinion of the court. But it is
unnecessary to pursue this case further. I have treated it at
much length because the title of the city has been a subject of
consideration in one form or another for now over thirty-nine
years, and the questions presented have been discussed by
counsel with marked ability and learning. The claim was
originally presented to the board of commissioners in 1852,
and it was decided by that board in 1854. It was then ap-
pealed to the District Court of the United States, and there
remained unacted upon for over eight years. An act of Con-
gress then authorized it to be transferred to the Cireuit Court
of the United States, to which court it subsequently passed in
September, 1864. In October following a decree of confirma-
tion was entered, which was modified May 18, 1865, and then
entered in its final form. An appeal from that decree was
taken to the Supreme Court of the United States, and was
dismissed by that court in December, 1866, on motion of the
attorney gemneral upon stipulation of parties. A survey was
made of the confirmed claim in 1868, and that survey, being
appealed from, remained unacted upon before the Commissioner
of the General Land Office for over nine years. After it was
acted upon by him an appeal was taken from his decision 0
the Secretary of the Interior, and it was before one secretary
after another for five years, so that the patent was not issued
until 1884.

Even then the opposition to the just claim of the city and of
parties holding under the city did not cease, but has been con-
tinued in one form or other ever since. It is to be hoped that
all annoyances and litigation from such opposition will now
be ended.

Tue Cmer Justicr, Mr. Justics Braprey and Mz, Justics
Gray did not hear the argument or participate in the decisio?
of this case.
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MAINE ». GRAND TRUNK RAILWAY COMPANY.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF MAINE.

No. 29. Submitted April 14, 1891. — Decided December 14, 1891.

A state statute which requires every corporation, person or association
operating a railroad within the State to pay an annual tax for the privi-
lege of exercising its franchises therein, to be determined by the amount
of its gross transportation receipts, and further provides that, when
applied to a railroad lying partly within and partly without the State, or
to one operated as a part of a line or system extending beyond the State,
the tax shall be equal to the proportion of the gross receipts in the State,
to be ascertained in the manner provided by the statute, does not conflict
with the Constitution of the United States; and the tax thereby imposed
upon a foreign corporation, operating a line of railway, partly within
and partly without the State, is one within the power of the State to levy.

Tue court stated the case as follows:

The defendant is a corporation created under the laws of
Canada, and has its principal place of business at Montreal, in
that Province. Its railroad in Maine was constructed by the
Atlantic and St. Lawrence Railroad Company, under a char-
ter from that State, which authorized it to construct and oper-
ate a railroad from the city of Portland to the boundary line
of the State; and, with the permission of New Hampshire and
Vermont, it constructed a railroad from that city to Island
Pond in Vermont, a distance of 1494 miles, of which 82} miles
are within the State of Maine. In March, 1853, that company
leased its rights and privileges to the defendant, The Grand
Trunk Railway Company, which had obtained legislative per-
mission to take the same ; and since then it has operated that
road and used its franchises.

A statute of Maine,! passed in 1881, enacted that every

'AN ACT RELATING TO THE TAXATION OF RAILROADS.

Be it engeteq by the Senate and House of Representatives in the Legislature,
assembled, as follows -

]SECT. 1. The buildings of every railroad corporation or association
Whether within or without the located right of way, and its lands and
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corporation, person or association, operating a railroad in the
State,  should pay to the state treasurer, for the use of the

fixtures outside of its located right of way, shall be subject to taxation by
the several cities and towns in which such buildings, land and fixtures may
be situated, as other property is taxed therein.

Sucr. 2. Every corporation, person or association, operating any rail-
road in this State, shall pay to the state treasurer, for the use of the State,
an annual excise tax, for the privilege of exercising its franchises in this
State, which, with the tax provided for in section one, shall be in lieu of
all taxes upon such railroad, its property and stock. There shall be appor-
tioned and paid by the State from the taxes received under the provisions
of this act, to the several cities and towns, in which, on the first day of
April in each year, is held railroad stock hereby exempted from other taxa-
tion, an amount equal to one per centum on the value of such stock on that day,
as determined by the governor and council; provided, however, that the total
amount thus apportioned on account of any railroad shall not excced the
sum received by the State as tax on account of such railroad.

SEcT. 3. The amount of such tax shall be ascertained as follows: The
amount of the gross transportation receipts as returned to the railroad
commissioners for the year ending on the thirtieth day of September next
preceding the levying of such tax, shall be divided by the number of miles
of railroad operated to ascertain the average gross receipts per mile; when
such average receipts per mile shall not exceed twenty-two hundred and
fifty dollars, the tax shall be equal to one-quarter of one per centum of the
gross transportation receipts; when the average receipts per mile exceed
twenty-two hundred and fifty dollars and do not exceed three thousand dol-
lars, the tax shall be equal to one-half of one per centum of the gross
receipts; and so on increasing the rate of the tax one-quarter of one per
centum for each additional seven hundred and fifty dollars of average gross
receipts per mile or fractional part thereof, provided, the rate shall in no
event exceed three and one-quarter per centum. When a railroad lies partly
within and partly without this State, or is operated as a part of a line or
system extending beyond this State, the tax shall be equal to the same
proportion of the gross receipts in this State, as herein provided, and its
amount determined as follows: the gross transportation receipts of suc.h
railroad, line or system, as the case may be, over its whole extent, within
and without the State, shall be divided by the total number of miles opel‘ate'd
to obtain the average gross receipts per mile, and the gross receipts in this
State shall be taken to be the average gross receipts per mile, multiplied by
the number of miles operated within this State. ]

Stot. 4. The governor and council, on or before the first day of Aprilin
each year, shall determine the amount of such tax, and report the same to
the state treasurer, who shall forthwith give notice thereof to the corpora-
tion, person or association, upon which the tax is levied.

SECT. 5. Said tax shall be due and payable, one-half thereof on the first
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State, “an annual excise tax for the privilege of exercising its
franchises ” in the State, and it provided that the amount of
such tax should be ascertained as follows: “ The amount of the
gross transportation receipts, as returned to the railroad com-
missioners for the year ending on the thirtieth of September
next preceding the levying of such tax, shall be divided by the
number of miles of railroad operated, to ascertain the average
gross receipts per mile; when such average receipts per mile
shall not exceed twenty-two hundred and fifty dollars, the tax

day of July next after the levy is made, and the other half on the first day
of October following. If any party fails to pay the tax, as herein required,
the state treasurer may proceed to collect the same, with interest, at the
rate of the ten per cent per annum, by an action of debt, in the name of
the State. Said tax shall be a lien on the railroad operated, and take prece-
dence of all other liens and incumbrances.

Sker. 6. Any corporation, person or association aggrieved by the action
of the governor and council in determining the tax, through error or mistake
in calculating the same, may apply for an abatement of any such excessive
tax within the year for which such tax is assessed, and if, upon rehearing
and reéxamination, the tax appears to be excessive through such error or
mistake, the governor and council may thereupon abate such excess, and the
amount so abated shall be deducted from any tax due, and unpaid, upon the
railroad upon which the excessive tax was assessed; or, if there is no such
unpaid tax, the governor shall draw his warrant for the abatement, to be paid
from any money in the treasury not otherwise appropriated.

SECT. 7. If the returns now required by law, in relation to railroads, shall
pe found insufficient to furnish the basis upon which the tax is to be levied,
1t shall be the duty of the railroad commissioners to require such additional
facts in the returns as may be found necessary; and, until such returns
shall be required, or, in default of such returns when required, the governor
anﬂ council shall act upon the best information they may be able to ob-
tain. The railroad commissioners shall have access to the books of railroad
Co}nbanies, to ascertain if the required returns are correctly made; and any
r‘mlroad corporation, association or person operating any railroad in this
State, which shall refuse or neglect to make the returhs required by law, or
to'cxhibit to the railroad commissioners their books for the purposes afore-.
82id, or shall make returns which the president, clerk, treasurer or other
Person certifying to such returns knows to be false, shall forfeit a sum not
less than one thousand dollars, nor more than ten thousand dollars, to be
tecovered by indictment, or by an action of debt in any county into which
the railroaq operated may extend.
repiZIOTd 8. All acts and parts of acts inconsistent with this act, are hereby
gy ¢d, except as to all taxes heretofore assessed, and this act takes effect

approved. Approved March 17, 1881. Laws Maine, 1881, c. 91.
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shall be equal to one-quarter of one per centum of the gross
transportation receipts; when the average receipts per mile
exceed twenty-two hundred and fifty dollars, and do not exceed
three thousand dollars, the tax shall be equal to one-half of
one per centum of the gross receipts; and so on, increasing the
rate of the tax one-quarter of one per centum for each addi-
tional seven hundred and fifty dollars of average gross re-
ceipts per mile or fractional part thereof, provided, the rate
shall in no event exceed three and one-quarter per centum.
When a railroad lies partly within and partly without this
State, or is operated as a part of a line or system extending
beyond this State, the tax shall be equal to the same propor-
tion of the gross receipts in this State, as herein provided, and
its amount determined as follows: the gross transportation
receipts of such railroad, line or system, as the case may be,
over its whole extent, within and without the State, shall be
divided by the total number of miles operated, to obtain the
average gross receipts per mile, and the gross receipts in this
State shall be taken to be the average gross receipts per mile,
multiplied by the number of miles operated within this State.”
The act also provided that the governor and council, on or
before the 1st of April in each year, should determine the
amount of such tax and report the same to the state treasurer,
who should forthwith give notice thereof to the corporation,
person or association upon which the tax was levied; and that
such tax should be due and payable, one-half on the Ist of
July next after the levy and the other half on the 1st of Octo-
ber following; and it declared that if any party should fail to
pay the tax as required, the state treasurer might proceed 0
collect the same, with interest at the rate of ten per centult
per annum, by an action of debt in the name of the State.
The defendant, The Grand Trunk Railway Company, made
no returns as a corporation, but it furnished the data and caused
the Atlantic and St. Lawrence Railroad Company to make &
return of the gross transportation receipts over its road, 1494
miles in length, including the 823 miles in Maine, for the years
1881 and 1882, and upon this return the governor and council
pursuant to the statute, ascertained the proportion of the gross




MAINE ». GRAND TRUNK R’Y CO.

Argument for Plaintiff in Error.

receipts in the State, and assessed the tax in controversy accord-
ingly. The tax thus assessed for 1881 was $9569.66, and for
1882, §12,095.56, and, to recover these amounts as debts to the
State, the present action was brought in the Supreme Judicial
Court of the State of Maine, and, on application of the defend-
ant, it was transferred to the Circuit Court of the United
States. The defendant pleaded nél. debet, accompanied with a
statement of special matters of defence. By stipulation of the
parties, the case was tried by the court, which held that the
imposition of the taxes in question was a regulation of inter-
state and foreign commerce, in conflict with the exclusive
powers of Congress under the Constitution of the United States,
and was therefore invalid. It accordingly gave judgment for
the defendant, that the plaintiff take nothing by its writ, and
that the defendant recover its costs. From that judgment the
case is brought to this court on writ of error.

* Mr. Charles E. Littlefield, Attorney General of the State of
Maine, for plaintiff in error.

The question may be succinctly stated thus: Is a tax upon
the gross transportation receipts in the State of Maine of a
railroad lying partly within and partly without the State, as-
certained by multiplying its average gross receipts per mile
for the whole length by the number of miles within this State,
in conflict with Art. I, Sec. 8, Part 3, of the Constitution of
the United States? Is such a tax a regulation of or an inter-
ference with interstate and foreign commerce? We contend
that it is not.

We do not deem it profitable to examine all the cases where
this question has been before the court in its various phases.
W_e refer only to those upon which we rely as being closely in
pomnt, sustaining our contention, and to their present status in
this court as authority. The cases of State Tawx on Railway
Gross Receipts, 15 Wall. 284, and the Delaware Railroad
Taz, 18 Wall. 206, are, we think, decisive in support of our
Proposition, if they are still binding authority upon this court.
A chronological examination of these cases will give a clear
dea of the law as it is held to-day.
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The case of the State Tax on Railway Gross Lleceipts was
one where the State of Pennsylvania assessed a tax upon the
Reading Railroad Company, a corporation created by the
State of Pennsylvania, under a statute that required railroad
companies incorporated under the laws of Pennsylvania to
“pay to the Commonwealth a tax of three-fourths of one per-
centum upon the gross receipts of said company,” and asa
basis for said tax the company was required to transmit to the
auditor general “a statement, under oath or affirmation, of the
amount of the gross receipts of the said company during the
preceding six months.” IHere is to be noticed a very impor-
tant distinction between the Pennsylvania statute and the
Maine statute involved at bar. The Pennsylvania statute does
not confine the “ gross receipts ” to those received within the
State ; the Maine statute does. The Pennsylvania statute in
terms — no exception appearing in the act and in its practical
application — applied to all receipts from transportation as
well without the State as within it. It covered receipts from
freight exported without the State. It could and did
operate extra territorially. The Maine statute does not and
cannot, and certainly the Maine statute is less open to the
imputation that it is a regulation of interstate commerce
than the Pennsylvania statute. In that case the court held
that the Pennsylvania statute was valid, (1) because it was “&
tax upon the fruits of such transportation after they had be-
come intermingled with the general property of the carrier;
and (2) upon the ground that it was a tax upon the value of
the franchise.

We presume that the cases of Fargo v. Michigan, 121 U. S
930, and Philadelphia Steamship Co.v. Pennsylvania, 122 U.5.
826, will be relied upon as overruling the case of State 1ur upor
Railway Gross Receipts, but before discussing those cases 1t 18
important to call attention to the respect paid by this court to
that case as authority up to the time of the decisions in thos®
two cases. See Osborne v. Mobile, 16 Wall. 479; LEric Rail
way Co. v. Pennsylvania, 21 Wall. 492 ; Murray V. Charles:
ton, 96 U. S. 432; Brown v. Houston, 114 U. 8. 622; Hall V-
DeCuir, 95 U. S. 485; Moran v. New Orleans, 112 U. 5. 69.
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In a dissenting opinion in the case of Pacific Railway Co.v.
Illinois, 118 U. 8. 557, 593, Mr. Justice Bradley, with whom the
Chief Justice and Mr. Justice Gray concurred, treats the case
of State Taw on Ratlway Gross Receipts, as still authority and
binding upon the court, and says upon that point: “ We have
omitted to cite a number of cases corroborating the views we
have expressed. The case of State Tax on Bailway Gross Re-
ceipts, 15 Wall. 284, is weighted with arguments and consider-
ations in this direction. We would also refer to the cases of
Osborne v. Mobile, 16 Wall. 479 ; Railroad Co. v. Fuller, 17
Wall. 560; Railroad Commission Cases, 116 U. S. 807, 334,
335; 7 thus clearly. assuming that the first case referred to
was still binding as authority in the United States Supreme
Court, and no intimation is made in the dissenting opinion that
the doctrine asserted in that case had been in any way at that
time questioned, disputed or denied.

‘argo v. Michigan, so far from overruling State Tax on
Railway Gross Receipts, indirectly affirms it. It makes the
following distinctions between the two cases: First, the cor-
poration which was the subject of that taxation was a Pennsyl-
vania corporation, having the situs of its business within the
State which created it and endowed it with its franchises.
Upon these franchises thus conferred by the State it was
asserted the State had a right to levy a tax. Second, this
tax was levied upon money in the treasury of the corpora-
tion, upon money within the limits of the State, which had
passed beyond the stage of compensation for freight and had
become like any other property or money liable to taxation
b_y the State. The case before us has neither of these quali-
ties. The corporation upon which this tax is levied is not a
corporation of the State of Michigan, and has never been
organized or acknowledged as a corporation of that State.
The money which it received from freight carried within the
State probably never was within the State, being paid to the
company either at the beginning or the end of its route, and
certainly at the time the tax was levied it was neither money
for property of the corporation within the State of Michigan.
Neither of these grounds of distinction obtain in the case at bar.
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As to Philadelphio & Southern Steamship Co. v. Penn-
sylvania, 122 U. 8. 326, inasmuch as the court took pains to
distinguish the case then under consideration from the
second ground relied upon in State Tax on Railway Gross
Receipts, it is a fair presumption, at least, that the court were
not then prepared to declare that ground unsound. We are
not aware that the case of State Tax on Ratlway Gross e
ceepts is questioned or denied in any other decision in this court.

The case of the Delaware Railroad Tox, 18 Wall. 206, is, we
think, strongly in point in our favor. That was a case where
the tax, though not assessed upon the gross railway receipts, was
assessed upon net earnings or income received from all sources
during the preceding year, and with the exception of this dis-
tinction between the particular sum upon which the tax was
assessed, which we submit is in no sense material to the ques-
tion under discussion, the act of the legislature by virtue of
which the tax was assessed was strikingly parallel to that at
bar. On the hearing in this court the state officers of Dela-
ware withdrew their appeal, and the inquiry of the court was
thus limited to the validity of the act so far as it imposed the
taxes specified in its first and fourth sections. The tax im-
posed by the first section is the tax that is parallel to the tax
at bar. Among other objections it was contended that the
act conflicted with the power of Congress to regulate com-
merce among the several States, and upon this point the court
in the opinion say : “ The tax imposed by the act in question
affects commerce among the States and impedes the transit of
persons and property from one State to another, just in the
same way, and in no other, that taxation of any kind neces
sarily increases the expenses attending upon the use or posses
sion of the thing taxed. That taxation produces this result of
itself constitutes no objection to its constitutionality.” See
also Baltimore & Ohio Railroad Co.v. Maryland, 21 Wall.
456.

For these reasons we must submit that when the cases of
Fargo v. Michigan and the Philadelphia Steamship (o V-
Pennsylvania are confined to the precise facts before §h9
court in each case, neither of them can be held to be in point
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against our contention. While no one can examine the
opinions of this court during the last fifteen years upon this
question of interstate commerce without becoming impressed
with the obvious tendencies to enlarge the doctrine, and limit
the power of the State to regulate or affect in any way com-
merce or its instruments, we think that the fact that in the
two most recent cases in the United States that have been
announced by the court, that of MeCall v. California, 136
U. 8. 104, and Norfolk & Western Railroad v. Pennsylvania,
136 U. 8. 114, where the court passes adversely, under this
clavse in the Constitution, upon statutes imposing license
taxes, three of the justices dissented in each case, may indi-
cate that the doctrine applicable to these cases has been ex-
tended as far as a fair construction of the Constitution will
authorize the court to go. It seems to us that the limit has
been reached in this case, and that, unless the court are pre-
pared to still further extend it, the cases upon which we rely
are unshaken.

Now that Congress, by its recent interstate commerce legis-
lation, is regulating many of these matters, and giving a legisla-
tive definition of the proper limits of the Federal and state
powers, there would not seem to be any occasion for any exten-
sion of these Federal powers by construction on the part of the
court.

It is further submitted that the method provided in the
statute of determining the value of the franchise upon which
?his tax should be assessed is one that is eminently fair and
Just to the corporation, though it may be argued that it is in
fact, by its method of application, a mere tax upon the use of
the 'franchise. In the language of the court in State Tax on
Bailway Gross Receipts the tax at bar “imposes no greater
burden upon any freight or business from which the receipts

come than would an equal tax laid upon a direct valuation of
the franchise.”

Mr. A. A. Strout for defendant in error.

Cases recently decided by this court establish beyond ques-

tion that the act of the legislature of Maine, and the taxes
VOL. cxLin—15
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imposed thereunder, are invalid, because they are in conflict
with the exclusive powers of Congress, under the Constitution
of the United States, for the regulation of commerce with for-
eign nations, and among the several States. Constitution, Art,
1, Sect. 8, Clause 3; MeCall v. California, 136 U. S. 104, and
cases cited; Lyng v. State of Michigan, 135 U. S. 161, 166;
Pensacola Telegraph Co. v. Western Union Telegraph (., 96
U. 8. 1; Sherlock v. Alling, 93 U. 8. 99, 102; Norfolk & West-
ern Railroad v. Pennsylvania, 136 U. S. 114.

The only business of the defendant in error is interstate and
foreign commerce, and upon the privilege of carrying on this
business the tax is levied.

It cannot be said that this is a tax upon the receipts, as
property in the treasury, of a domestic corporation. The
defendant in error is a foreign corporation, and the case finds
that its principal place of business is at Montreal. The re-
ceipts went to the home office. The statute does not base the
tax upon that ground.

The questions involved in the present contention are con-
fined to the following inquiries: (1) Was the business of the
defendant in error commerce between the States or with a
foreign country ? (2) Is this tax placed upon it “for the privi-
lege of exercising its franchises within the State,” a burden
upon, or otherwise a regulation of such commerce ?

The rule to be applied depends upon the facts presented by
the record. Repeated and well-considered cases have left no
doubt as to what the law is. If the record presents a case
where the business in relation to which the tax is levied 15
interstate or foreign commerce, and the tax placed upon it, by
the burden it imposes, or otherwise, operates as a regulation
of such commerce, then the law which authorizes such tax 15
unconstitutional and void, however ingenious the phraseology
which it employs in its illegal usurpation of powers conferred
by the Constitution exclusively upon Congress. .

In Lyng v. Michigan, 135 U. S. 161, 166, the court said:
“We have repeatedly held that no State has the right to 12y
a tax on interstate commerce in any form, whether by way of
duties laid on the transportation of the subjects of that com-
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merce, or on the receipts derived from that transportation, or
on the occupation or business of carrying it on, for the reason
that such taxation is a burden on that commerce, and amounts
to a regulation of it which belongs solely to Congress.”

In this case there is no question of police regulation and no
necessity to invoke the maxim of “Salus populs suprema lex.”
Fargo v. Michigan, 121 U. 8. 2305 Philadelphia & Southern
Steamship Co. v. Pennsylvania, 122 U. 8. 3265 McCall v.
California, 186 U. 8. 104; County of Mobile v. Kimball, 102
U. S. 691, 702; Pickard v. Pullman Southern Car Co., 117
U. 8. 84.

Counsel for the plaintiff in error relies upon the case of State
Tax on Railway Gross Receipts, 15 Wall. 284, to sustain the
validity of the law by virtue of which the taxes under consid-
eration were imposed. It is unnecessary to spend time in
replying to his elaborate argument, in which he attempts to
show that the case has not been overruled. This record pre-
sents no state of facts such as would bring it within the scope
and authority of that decision, even if it was unquestioned
law; but whether it has been entirely overruled or not, it has
been so questioned that it is no longer a conclusive authority,
even in a similar case, and to-day would not, in its present
form, find its way into the reports of this court.

MR. Justice Fienp, after stating the case, delivered the
opinion of the court.

~ The tax, for the collection of which this action is brought,
18 an excise tax upon the defendant corporation for the privi-
%ege of exercising its franchises within the State of Maine. It
18 50 declared in the statute which imposes it; and that a tax
of this character is within the power of the State to levy there
can be no question. The designation does not always indicate
merely an inland imposition or duty on the consumption of
commodities, but often denotes an impost for a license to pur-
Su¢ certain callings, or to deal in special commodities, or to
exercise particular franchises. It is used more frequently, in
this country, in the latter sense than in any other. The privi-
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lege of exercising the franchises of a corporation within a
State is generally one of value, and often of great value, and
the subject of earnest contention. It is natural, therefore, that
the corporation should be made to bear some proportion of
the burdens of government. As the granting of the privilege
rests entirely in the discretion of the State, whether the cor-
poration be of domestic or foreign origin, it may be conferred
upon such conditions, pecuniary or otherwise, as the State in
its judgment may deem most conducive to its interests or
policy. It may require the payment into its treasury, each
year, of a specific sum, or may apportion the amount exacted
according to the value of the business permitted, as disclosed
by its gains or receipts of the present or past years. The char-
acter of the tax, or its validity, is not determined by the mode
adopted in fixing its amount for any specific period or the
times of its payment. The whole field of inquiry into the
extent of revenue from sources at the command of the corpo-
ration, is open to the consideration of the State in determining
what may be justly exacted for the privilege. The rule of
apportioning the charge to the receipts of the business would
seem to be eminently reasonable, and likely to produce the
most satisfactory results, both to the State and the corpora-
tion taxed.

The court below held that the imposition of the taxes was a
regulation of commerce, interstate and foreign, and therefore
in conflict with the exclusive power of Congress in that respect;
and on that ground alonc it ordered judgment for the defend-
ant. This ruling was founded upon the assumption that a ref-
erence by the statute to the transportation receipts and to a
certain percentage of the same in determining the amount of
the excise tax, was in effect the imposition of the tax upon
such receipts, and therefore an interference with interstate and
foreign commerce. But a resort to those receipts was simply
to ascertain the value of the business done by the corporation,
and thus obtain a guide to a reasonable conclusion as to the
amount of the excise tax which should be levied ; and we aré
unable to perceive in that resort any interference with trans
portation, domestic or foreign, over the road of the railroad
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company, or any regulation of commerce which consists in
such transportation. If the amount ascertained were specifi-
cally imposed as the tax, no objection to its validity would be
pretended. And if the inquiry of the State as to the value of
the privilege were limited to receipts of certain past years
instead of the year in which the tax is collected, it is conceded
that the validity of the tax would not be affected; and if not,
we do not see how a reference to the results of any other year
could affect its character. There is no levy by the statute on
the receipts themselves, either in form or fact; they constitute,
as said above, simply the means of ascertaining the value of
the privilege conferred.

This conclusion is sustained by the decision in Home Insur-
ance Co. v. New York, 134 U. S. 594, The Home Insurance
Company was a corporation created under the laws of New
York, and a portion of its capital stock was invested in bonds
of the United States. By an act of the legislature of that
State, of 1881, it was declared that every corporation, joint
stock company or association, then or thereafter incorporated
under any law of the State, or of any other State or country,
and doing business in the State, with certain designated excep-
tions not material to the question involved, should be subject
toa tax upon its corporate franchise or business, to be computed
as follows: if its dividend or dividends made or declared dur-
ing the year ending the first day of November, amounted to
SiX per centum or more upon the par value of its capital stock,
then the tax was to be at the rate of one-quarter mill upon the
capital stock for each one per cent of the dividends. A less
rate was provided where there was no dividend or a dividend less
than six per cent. The purpose of the act was to fix the
amount of the tax each year upon the franchise or business of
the corporation by the extent of dividends upon its capital
stock, or, where there were no dividends, according to the
actual value of the capital stock during the year. The tax
Payable by the company, estimated according to its dividends,
under that law, aggregated seven thousand five hundred dol-
lars.  The company resisted its payment, asserting that the
tax was, in fact, levied upon the capital stock of the company,
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contending that there should be deducted from it a sum bear-
ing the same ratio thereto that the amount invested in bonds
of the United States bore to its capital stock, and that the law
requiring a tax, without such reduction, was unconstitutional
and void. It was held that the tax was not upon the capital
stock of the company nor upon any bonds of the United States
composing a part of that stock, but upon the corporate fran-
chise or business of the company, and that reference was ouly
made to its capital stock and dividends for the purpose of deter-
mining the amount of the tax to be exacted each year. And
the court said: “The validity of the tax can in no way be
dependent upon the mode which the State may deem fit to
adopt in fixing the amount for any year which it will exact for
the franchise. No constitutional objection lies in the way of a
legislative body prescribing any mode of measurement to deter-
mine the amount it will charge for the privileges it bestows.”

The case of Philadelphia and Southern Steamship Co. v.
Pennsylvania, 122 U. S. 326, in no way conflicts with this
decision. That was the case of a tax, in terms, upon the gross
receipts of a steamship company, incorporated under the laws
of the State, derived from the transportation of persons and
property between different States and to and from foreign
countries. Such tax was held, without any dissent, to be 2
regulation of interstate and foreign commerce, and, therefore,
invalid. We do not question the correctness of that decision,
nor do the views we hold in this case in any way qualify or
impair it.

It follows from what we have said, that the judgment of the
court below must be

Reversed, and the cause remanded, with directions to enter
Judgment in favor of the State for the amount of the taes
demanded ; and it is so ordered.

Mr. Justice BrapLey, with whom concurred Mg. JUsTICE
Harrax, Mz. Justice Lamar and Mr. Justice Browy, dissent

ing.

Justices Harpan, Lamar, Brown and myself dissent from
the judgment of the court in this case. We do so both on
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principle and authority. On principle, because, whilst the
purpose of the law professes to be to lay a tax upon the
foreign company for the privilege of exercising its franchise in
the State of Maine, the mode of doing this is unconstitutional.
The mode adopted is the laying of a tax on the gross receipts
of the company, and these receipts, of course, include receipts
for interstate and international transportation between other
States and Maine, and between Canada and the United States.
Now, if after the previous legislation ! which has been adopted

IThe “ previous legislation ” referred to in the dissenting opinion is stated
in the record as follows :

- * The court found the facts as follows: By an act of the Legislature of
this State approved Feb’y 10, 1845, the Atlantic and St. Lawrence Railroad
Company was incorporated, with power to construct and maintain a rail-
road from some point in the city of Portland to the boundary line of the
State of Maine ¢ at such place as will best connect with a railroad to be
constructed from said boundary to Montreal, in Canada.’

“Section 14 of the act of incorporation further provided ¢ said corpora-
tion is vested with power and authority to continue and prolong said rail-
road beyond the line of this State to the boundary of Canada, and to pur-
chase, take and hold lands or the right of way over lands for the purpose
of constructing said railroad in continuation, without the }imits of this
State, on and over said lands to the said boundary of Canada:

‘‘Provided the same can be done consistently with the laws and regula-
tions of the State or States in which said lands lie and through and over
the territory of which such railroad in continuation would pass.’

‘“The necessary authority for such continuation of the railroad was ob-
tained from the States of New Hampshire and Vermont, and the road was
constructed from Portland to Island Pond, in Vermont. In the State of
Maine are 82} miles of this railroad; in New Hampshire 52 miles, and in
Vermont 15 miles.

“By section 16 it was enacted :

‘““All real estate purchased by said corporation for the use of the same,
under the fifth section of this act, shall be taxable to said corporation by
the several towns, cities and plantations in which said lands lie, in the
s.ame manner as lands owned by private persons, and shall in the valuation
list be estimated the same as other real estate of the same quality in such
town, city or plantation, and not otherwise, and the shares owned by the
respective stockholders shall be deemed personal estate and be taxable as
such to the owners thereof in the places where they reside and have their
home; ang whenever the net income of said corporation shall have
amounted to ten per centum per annum upon the cost of the road and its
&pendages and incidental expenses, the directors shall make a special re-
port of the fact to the Legislature, from and after which time one moiety,
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with regard to admitting the company to carry on business
within the State, the legislature has still the right to tax it for

or such other portion as the Legislature may from time to time determine,
of the net income from said railroad accruing thereafter over and above ten
per centum per annum, first to be paid to the stockholders, shall annually be
paid over by the treasurer of said corporation, as a tax, into the treasury of
the State for the use of the State, and the State may have and maintain an
action against said corporation therefor to recover the same; but no other
tax than herein is provided shall ever be levied or assessed on said corpora-
tion or any of their privileges or franchises.”

‘¢ Section 18 gives to the Legislature the right to inguire into the doings
of the corporation and its use and employment of the privileges and fran-
chises granted to it, with power ‘to correct and prevent abuses of the
same, and to pass any laws imposing fines and penalties upon said corpora-
tion which may be necessary more effectually to compel a compliance with
the provisions, liabilities and duties hereinbefore set forth and enjoined,
but not to impose any other or further duties, liabilities or obligations;
and this charter shall not be revoked, annulled, altered, limited or restrained
without the consent of the corporation, except by due process of law.’

* The Grand Trunk Railway Company of Canada is a foreign corpora-
tion, incorporated under the laws of the Province of Canada, and has its
principal place of business at Montreal, in the Dominion of Canada, and
possessed in the year 1853, and from that time to the present has continu-
ally possessed, a railroad connecting with and in extension of the railroad
of the Atlantic and St. Lawrence Railroad Company at Island Pond, in the
State of Vermont, and extending to Montreal. It also, at and long before
the date of the assessment of taxes demanded in this action, possessed a
line of railroad connecting with the before-mentioned railroad at Montreal
and extending through the Dominion of Canada to Detroit, in the State of
Michigan.

“On the 29th day of March, 1853, by an act of the Legislature of the
State of Maine, approved that day, the Atlantic and St. Lawrence Railroad
Company was authorized to ¢ enter into and execute such a lease of the rail
road of said company, or contract in the nature of a lease, as will enable
the lessee thereof to maintain and operate, by means of said railroad and
other roads in extension of the same, a connected line of railroads from
the Atlantic Ocean at Portland to the city of Montreal, in the Province of
Canada, and thence to the western part of said province.’

¢Under the authority thus conferred the Atlantic and St. Lawrencé
Railroad Company and the Grand Trunk Railway Company entered into &
preliminary agreement for a lease to the latter company; but_inasmuch as
the proposed lessee had not ¢ the legal competency to enter into and execute
such lease for want of the requisite legislative authority therefor,” a lease
was on the 5th day of August, A.D. 1853, entered into and executed b}f t.he
Atlantic and St. Lawrence Railroad Company as lessors and certain individ-
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the exercise of its franchises, it should do so in a constitutional
manner, and not (as it has done) by a tax on the receipts de-
rived from interstate and international transportation. The
power to regulate commerce among the several States (except
as to matters merely local) is just as exclusive a power in Con-

uals as lessees and trustees for the Grand Trunk Railway Co., the lessees to
hold until the Railway Co. should obtain requisite authority, and then to
transfer to it the said lease and all right, title and interest under the same.

“The trustees and lessees, on the ninth day of February, a.p. 1855,
formally assigned the above-mentioned lease to the defendants, who had, in
the meantime, procured the requisite legislative authority, and thereupon
the property was delivered to and taken possession of by the defendants,
who have ever since possessed, managed, controlled and operated the rail-
road leased, with all its appurtenances, as a part of their line, from Port-
land through the States of Maine, New Hampshire and Vermont and the
Dominion of Canada to Detroit, in the State of Michigan.

¢ Feb. 10, 1872, the Lewiston and Auburn Railroad Company was incor-
porated by the Legislature of Maine, with authority to locate and construct
arailroad ¢ from some point in the city of Lewiston to some point on the
Atlantic and St. Lawrence railroad, otherwise known as the Grand Trunk
railway, within the limits of the city of Auburn.’

‘“Under this authority a line some five and one-half miles in length was
constructed, and on the 25th of March, A.p. 1874, was leased to the defend-
ants, who have since been constantly in the control, management and pos-
session of the same.

‘“One clause in this lease is: ¢ All taxes which may lawfully be assessed
upon the corporate property or franchise of the lessors during the period
of their lease may be paid by the lessee, and if so paid shall be deducted
from the rent herein covenanted to be paid by said lessee.

‘“The charter of the Lewiston & Auburn R. R. Co. contains nothing in re-
Spect to taxation nor any exemption from or restriction of legislative control.

“ The Norway Branch Railroad Company was incorporated by the Legis-
lature of this State Feb. 22, 1872, to construct and maintain a railroad
‘from some point in or near the village of Norway, thence to South Paris,
connecting at that point with the Grand Trunk railroad.’

““This road is about one and one-half miles in length, and after its con-
struction by permission of the Legislature was leased, prior to the time cov-
ered by these assessments, to the defendant company, in whose possession,
Management and control it has since been.

“ Nothing is found in its charter about taxes, nor is the general control
of the Lerrmlature in anywise restricted or limited.

“ The Atlantic & St. Lawrence Railroad Company was duly constituted a
Corporation in New Hampshire and Vermont by the legislatures of those

States, and itg lease to the Grand Trunk Company was by the same author-
ity confirmed and approved.” =
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gress as is the power to regulate commerce with foreign
nations and with the Indian tribes. It is given in the same
clause and couched in the same phraseology ; but if it may be
exercised by the States, it might as well be expunged from the
Constitution. We think it a power not only granted to be ex-
ercised, but that it is of first importance, being one of the
principal moving causes of the adoption of the Constitution.
The disputes between the different States in reference to inter-
state facilities of intercourse, and the discriminations adopted
to favor each its own maritime cities, produced a state of
things almost intolerable to be borne. But, passing this by,
the decisions of this court for a number of years past have
settled the principle that taxation (which is a mode of regula-
tion) of interstate commerce, or of the revenues derived there-
from, (which is the same thing,) is contrary to the Constitution.
Going no further back than Pickard v. Pullman’s Southern
Car Co., 117 U. S. 34, we find that principle laid down. There
a privilege tax was imposed upon Pullman’s Palace Car Com-
pany, by general legislation it is true, but applied to the com-
pany, of $50 per annum on every sleeping car going through
the State. It was well known, and appeared by the record,
that every sleeping car going through the State carried
passengers from Ohio and other northern States, to Alabama,
and vice versa, and we held that Tennessee had no right totax
those cars. It was the same thing as if they had taxed the
amount derived from the passengers in the cars. So alsoin
the case of Leloup v. The Port of Mobile, 127 U. 8. 640, we
held that the receipts derived by the telegraph company from
messages sent from one State to another could not be
taxed. So in the case of the Norfolk and Western Railrool
v. Pennsylvania, 136 U. 8. 114, where the railroad was a link
in a through line by which padssengers and freight were carried
into other States, the company was held to be engaged in the
business of interstate commerce, and could not be taxed for
the privilege of keeping an office in the State. Andin the
case of Crutcher v. Kentucky, 141 U. S. 47, we held that the
taxation of an express company for doing an express business
between different States was unconstitutional and void. And
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in the case of Philadelphia &c. Steamship Co. v. Pennsylva-
nia, 122 U, S. 326, we held that a tax upon the gross receipts
of the company was void because they were derived from in-
terstate and foreign commerce. A great many other cases
might be referred to, showing that in the decisions and
opinions of this court this kind of taxation is unconstitutional
and void.

We think that the present decision is a departure from the
line of these decisions. The tax, it is true, is called a tax on
a franchise. It is so called, but what is it in fact? It is a tax
on the receipts of the company derived from international
transportation.

This court and some of the state courts have gone a great
length in sustaining various forms of taxes upon corporations.
The train of reasoning upon which it is founded may be ques-
tionable. A corporation, according to this class of decisions,
may be taxed several times over. It may be taxed for its char-
ter; for its franchises ; for the privilege of carrying on its busi-
ness ; it may be taxed on its capital ; and it may be taxed on its
property. Each of these taxations may be carried to the full
amount of the property of the company. I do not know that
Jealousy of corporate institutions could be carried much fur-
ther. This court held that the taxation of the capital stock of
the Western Union Telegraph Company in Massachusetts, grad-
uated according to the mileage of lines in that State compared
with the lines in all the States, was nothing but a taxation
upon the property of the company ; yet it was in terms a tax
upon its capital stock, and might as well have been a tax upon
1t§ gross receipts. By the present decision it is held that tax-
ation may be imposed upon the gross receipts of the company
for the exercise of its franchise within the State, if graduated
according to the number of miles that the road runs in the
State. Then it comes to this: A State may tax a railroad
company upon its gross receipts in proportion to the number
of miles run within the State, as a tax on its property ; and
may also lay a tax upon these same gross réceipts, in propor-
‘tlon_ to the same number of miles, for the privilege of exercis-
Ing its franchise in the State! I do not know what else it may
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not tax the gross receipts for. If the interstate commerce of
the country is not, or will not be, handicapped by this course
of decision, I do not understand the ordinary principles which
govern human conduct.

We dissent from the opinion of the court.

MARTIN ». GRAY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE .
DISTRICT OF KENTUCKY.

No. 1065. Submitted December 7, 1891, — Decided December 21, 1891.

When a person, whose equity of redemption in mortgaged real estate is
foreclosed, rests inactive for eleven years, with full knowledge of the
foreclosure, and of the purchaser’s rights claimed under it, and of his
own rights, and with nothing to hinder the assertion of the latter, and
then files a bill in equity to have the foreclosure proceedings declared
void for want of proper service of process upon him, this court will at
least construe the language of the returns so as to sustain the legality of
the service, if that can reasonably be done, even if it should not regard it
as too late to set up such a claim.

TuE court stated the case as follows :

On September 29, 1890, appellant filed his bill in the Circuit
Court of the United States for the District of Kentucky, the
object of which was to set aside a commissioner’s deed to de-
fendant, executed years before, in pursuance of certain pro-
ceedings in the District Court of the United States for that
district. The facts as alleged were these:

Prior to May 2, 1879, the plaintiff, his mother, sister and
brother, were the owners, each, of an undivided one-fourth of
a lot in the city of Louisville, which lot was subject to a lease
from the four owners to Thomas Slevin, who, as tenant, had
built thereon houses of great value. On January 9, 1865,
plaintiff had given to Thomas Slevin his note for two thousand
dollars, payable in two years, and had secured the same by
mortgage of his undivided one-fourth of said property. Inter-
est thereon was paid regularly until January 9, 1869, by the
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application of a part of the rents coming to plaintiff under the
lease, but after that date Slevin failed and refused to so apply
the rents, but claimed to set them off against goods sold to
plaintiff. On February 21, 1877, Slevin was adjudged a bank-
rupt in proceedings in the United States District Court, and
Stephen.E. Jones was elected his assignee. On February 5,
1878, Jones, as assignee, commenced a suit in the same court
to foreclose the mortgage, in which suit, besides plaintiff and
his wife, the other joint owners were made parties defendant.
In that suit a decree of foreclosure was entered on May 22,
11879, and on August 11, 1879, the property was sold by R. 1.
Crittenden as special commissioner, and the sale having been
confirmed on September 30, 1879, a deed was made to the pur-
chaser, the present defendant, who thereupon took possession
and has ever since collected the rents and profits.

In respect to the service of process on plaintiff, the bill
alleged as follows:

“Your orator further says that he never appeared or an-
swered in said cause, and no one appeared for him, as by the
orders and record therein, still remaining in the District Court
aforesaid, fully appears, nor was there any service of the sub-
peena upon him otherwise than that the following return ap-
pears upon the subpeena issued in said cause and which is on
file with the papers thereof:

“tJ. C. Hays, S. H. C., is hereby appointed special bailiff to
execute the within subpeena on J. 8. Martin and Mary A.
Martin, February 13, 1878.

“¢R. H. CRITTENDEN,

“o . 8 Marshal.

““Executed the within spa. oh J. S. Martin and Mary A.

Il\ge;rtin by delivering a copy to each in person, February 14,
8.

“¢R. H. CRITTENDEN, )
“o . S. Marshal.
641, (€ B0y
“««S. H. C., Special Boiliff?
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“ And that there was no such service also appears from the
record and papers in said cause still remaining therein ; yef,
although your orator never appeared or answered in the cause
and was never subpcenaed to answer therein, the complainant
in said cause,” ete.

Upon these facts the bill prayed for a decree setting aside
the commissioner’s deed, and for an accounting as to the rents
and profits received by the defendant. A demurrer thereto
was sustained, and the plaintiff electing to stand by the bill, a
final decree was entered dismissing it. From this decree plain-
tiff appealed to this court.

Mr. Lewis N. Dembitz for appellant.
Mr. B. F. Buckner and Mr. James S. Pirtle for appellee.

MR. Justice BrEwer, after stating the case, delivered the
opinion of the court.

The contention of plaintiff is that the return on the subpeena
is wholly worthless, and shows no service ; and that the decree
and decretal sale, based on such a return alone, are null and
void. The following are the two rules in equity which regu-
late the manner of service:

“Rule XIII.

“The service of all subpcenas shall be by a delivery of a copy
thereof by the officer serving the same to the defendant per-
sonally, or by leaving a copy thereof at the dwelling-house or
usual place of abode of each defendant, with some adult person
who is a member or resident in the family.

“Rule X'V.

“The service of all process, mesne and final, shall be by the
marshal of the district, or his deputy, or by some other person
specially appointed by the court for that purpose, and not
otherwise. In the latter case, the person serving the process
shall make atfidavit thereof.”

It is insisted that the service in this case was not made by
the marshal, or his deputy, but by J. C. Hays, who was not 2
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person appointed by the court for the service of this process,
and who made no affidavit of service.

Before considering the question of service, a preliminary
matter is worthy of mention. This is an application to a court
of equity, to set aside deliberate proceedings of a court of
superior jurisdiction ; and is made more than eleven years after
the matters complained of took place. There is no allegation
that the subpceena was not in fact delivered to the plaintiff, or
that he was ignorant of the proceedings in court, or of the pos-
session taken and held by the defendant. While the bill alleges
that plaintiff was at the time of the filing a citizen of Kansas,
it does not show how long he had been such. It is averred
that the plaintiff’s mother, sister and brother, joint owners
with himself of the property, were made parties defendant to
the foreclosure proceedings; and it is not averred that they
were not duly served with process. It is shown that the de-
fendant entered into possession immediately after the sale, and
has continued in possession, receiving the rents and profits.
From what is stated in the bill, as well as from what is omitted,
it is a fair inference that this plaintiff received the subpcena
at the time the original suit was commenced ; that he was
aware of all the proceedings in the court; that he knew of
the change in possession ; and that he remained in Louisville
for years thereafter, with full knowledge that the defendant
bad the possession, claimed it under the decree, supposed he
Was owner, and received the rents and profits as owner, and
yet during all those years .made no complaint, and took no
steps to assert any rights as against the decree and sale.

Now, it is a rule of equity, that an unreasonable delay in
asserting rights is a bar to relief. A familiar quotation from
Lord Camden, in Smith v. Clay, 3 Bro. Ch. 638, is that “ noth-
g can call forth this court into activity but conscience, good
fﬁl_th and reasonable diligence.” Ts not the delay disclosed by
this bill such laches as to defeat plaintiff’s claim? For eleven
years he was inactive, and, as may be fairly inferred from the
bill, with the full knowledge of his rights, and nothing to hin-
er their assertion. No excuses for this are given — the bill is
absolutely silent as to any reasons for delay.
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But if this long delay will not of itself bar plaintiff’s claim,
it.at least compels any reasonable construction of language
which will sustain the decree. Now, it is not averred in the
bill that service was not made by the marshal, nor that Hays
was not a general deputy. What relations he sustained to the
marshal, what position he held under him, are not disclosed
otherwise than by the return on the subpcena. While from
that it may be inferred that he was a special bailiff, with only
such powers as were given by the designation written on the
subpeena, yet it is consistent with all that appears that he was
also a general deputy, who was by the marshal designated for
this special service. More than that, it is a fair question from
the return as to who in fact made the service. The return is
signed —

“ R. H. Crittenden,
“U. S. Marshal.

“J. C. Hays,
“8. H. C., Special Bailiff.”

R. H. Crittenden,
U. S. Marshal.

By J. C. Hays,
S. H. C., Special Bailiff.

If it were not for the designation above the return, it would
not be doubted that the latter was to be construed as showing
service by the marshal, and the name of the special bailiff would
be disregarded as surplusage. Giving to the designation all
the force that fairly belongs to it, it is a reasonable constric:
tion of the return that the service was made by the marshal
and the bailiff, either jointly or severally. And if severallly,
then on the two defendants, respectively, in the order in which
. they are named, which would make that on this plaintiff ser-
vice by the marshal himself. Further, the District Court 18
one of superior jurisdiction, in favor of the validity of whose
proceedings when collaterally attacked is every intendment-
Tts jurisdiction in any case will be presumed, unless it appears
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affirmatively on the face of the record that it had not been
acquired.

Putting, therefore, these things together, to wit, the unex-
plained delay, the reasonable inferences from what is stated
and what is omitted, the presumptions in favor of jurisdiction
and the different constructions of which the language of the
return is susceptible, we are of the opinion that the ruling of
the Circuit Court sustaining the demurrer to the bill was cor-
rect, and its decree is

Affirmed.

DESERET SALT COMPANY » TARPEY.

ERROR TO THE SUPREME COURT OF THE TERRITORY OF UTAH.
No. 96. Argued and submitted November 24, 1891, — Decided December 21, 1891.

The grant of public land to the Central Pacific Railroad Company by the
acts of July 1, 1862, 12 Stat. 489, c. 120, and July 2, 1864, 13 Stat. 356, c.
216, was a grant in prasenti; and the legal title to the granted land, as
distinguished from merely equitable or inchoate interests, passed when
the identification of a granted section became so far complete as to
authorize the grantee to take possession.

Rutherford v. Gireene, 2 Wheat. 196 cited and followed.

Patents were issued, not for the purpose of transferring title, but as evi-
dence that the grantee had complied with the conditions of the grant,
and that the grant was, to that extent, relieved from the possibility of
.forfeiture for breach of its conditions.

Wisconsin Central Railroad Co. v. Price County, 133 U. S. 496, 510 approved.

The provision in the statute, requiring the cost of surveying, selecting and
?onveying the land to be paid into the treasury before a patent could
Issue, does not impair the force of the operative words of transfer in it.

The railvoad company could maintain an action for the possession of land
80 granted before the issue of a patent, and could transfer its title
thereto by lease, so as to enable its lessee to maintain such an action.

Tue court stated the case as follows:

This is an action of ejectment by D. P. Tarpey, the plaintiff
elow, against the Deseret Salt Company, a corporation cre-
ated under the laws of Utah, for certain parcels of land in

that Territory, described in the complaint as the northwest

duarter of fractional section nine (9), in township eleven (11)
VOL. ¢cXLII—16
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north, range nine (9) west, Salt Lake base and meridian, and
the northeast quarter and the southwest quarter of said sec-
tion, in part covered with water; in all, three hundred and
eighty acres, more or less. The greater part of these lands
lie on the border of Great Salt Lake, a body of water in that
Territory of nearly ninety miles in extent, and in breadth
varying from twenty to thirty miles, which holds in solution
a large quantity of common salt. The remaining lands in the
section are covered by the lake.

In 1875 one Barnes took possession of a portion of these
lands and began the construction of improvements and the
erection of machinery to raise the water of the lake and con-
duct it into ponds or excavations, partly natural and partly
made by him, for the purpose of evaporating the water by
exposing it to the sun, and thus producing salt. He com-
menced manufacturing salt in this way in 1876 or 1877, and
continued in the business until September, 1883, when he sold
and transferred the lands and improvements to the defendant,
The Deseret Salt Company, which at once went into possession
and continued in the manufacture.

The plaintiff derives his title from the Central Pacific Rail
road Company, a corporation of California, to which a grant
of land was made by the act of Congress of July 1, 1862,
embracing the premises in controversy. A greater part of 1ts
lands lying in Utah was leased by the company to the plaintiff
on the Tth of August, 1885, for five years, for the annual rent
of five thousand dollars, and in consideration of certain cove-
nants in relation to the property which he undertool to per
form. By one of these covenants he stipulated to begin t
reduce the premises to possession, and to continue in that
effort until he should be in the actual possession of the whole,
and for that purpose to commence and prosecute any neces:
sary or proper actions at law, or other legal proceedings. This
lease covered the premises in controversy.

On the 20th of October, 1868, the map of the definite loc¥
tion of the line of the railroad of the company, to be com
structed under the above grant, was filed in the Interiof
Department and accepted, as required by the act of Congress




DESERET SALT COMPANY ». TARPEY. 243
Statement of the Case.

The premises in controversy constitute an alternate section of
the land within ten miles of the road, and its east, west and
north lines were surveyed by the United States in 1871. Tts
southern line, lying in the lake, had not been run. The selec-
tion list of lands for patent by the company, filed in the land
office at Salt Lake City, which was produced in evidence, in-
cluded the surveyed lands of the section, and showed that the
costs of selecting, surveying and conveying them had been
paid. There was no evidence of any application for any other
lands in the section, and no costs were paid or tendered for
their selection, survey and conveyance.

The plaintiff also proved the incorporation in June, 1861, of
the Central Pacific Railroad Company of California ; its amal-
gamation and consolidation in June, 1870, with the Western
Pacific Railroad Company, and, in August, 1870, with the
California and Oregon Railroad Company, the San Francisco,
Oakland and Alameda Railroad Company, and the San Joa-
quin Valley Railroad Company. In the different articles of
amalgamation a conveyance was made by the parties of their
several interests to the new amalgamated company, as follows:
“And the said several parties, each for itself, hereby sells, as-
signs, transfers, grants, bargains, releases and conveys to the
sald new and consolidated company and corporation, its suc-
cessors and assigns, forever, all its property, real, personal,
and mixed, of every kind and description.” These instruments
were all properly recorded.

The court informed the jury of the general nature of the
grant to the company by the act of Congress of July 1, 1862,
and the amendatory act of July 2, 1864, and instructed them,
substantially, that the line of the road, which the company
Was to construct under the grant, became definitely fixed upon
lt_s filing with the Department of the Interior its map of defi-
nite location, designating the general route of the road; and
that thereupon the beneficial interest in the land vested in the
‘ompany, by relation back to the date of the act of Congress;
and "Bhat as it was agreed that the lands in controversy were a
POl‘ltlon of an odd alternate section, within the twenty mile
tmit of the grant, they passed to and vested in the company,
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at the time of the filing of that map, unless they had been
previously sold, reserved or otherwise disposed of by the
United States, or a preémption, homestead, swamp-land or
other lawful claim had attached to them, or they were known
to be mineral lands or were returned as such; and further,
that the lease, bearing date the seventh day of August, 1885,
from that company to the plaintiff, for five years from the
first day of January, 1886, gave to him the right of immediate
possession of the lands, unless they were within some of the
exceptions of the grant.

The defendant company denied that the title to the lands in
controversy had passed to the Central Pacific Railroad Com-
pany, the lessor of the plaintiff, and requested the court to
instruct the jury that the plaintiff had not shown any grant,
or conveyance by deed or other written instrument, sufficient
to invest him with title to the lands. This instruction was
refused, and the defendant excepted. The jury returned a ver-

dict in favor of the plaintiff for the possession of the lands
described in the complaint and for five hundred dollars for
their use and occupation. Judgment being entered thereon
the case was carried to the Supreme Court of the Territory
and there affirmed. From the judgment of the latter court
the case is brought here on a writ of error.

Mr. Parley L. Williams for plaintiff in error.

There was no evidence whatever showing or tending t
show that the government had issued patents for any of the
lands in question, nor was there any proof that the company
had made any application to select or have conveyed to it any
lands in said fractional section except the northwest quarter,
the northwest quarter of the northeast quarter, and the north-
west quarter of the southwest quarter; being two hundred
and forty acres only, and the whole of the land in said frac-
tional section which had been surveyed; yet the recovery !
this case was for the whole tract sued for, the unsurveyed as
well as the surveyed portions of this fractional section.

As to so much of this land as was unsurveyed and for whielt




DESERET SALT COMPANY . TARPEY. 245
Opinion of the Court.

the costs of surveying have not been paid, it is submitted with
great confidence that by the true construction of the act of
Congress granting these lands, the title remains in the govern-
ment, and the defendant in error has not therefore, in any
view of the case, a title that will support ejectment. In this
connection the court is cited to the following cases in this
court. Railway Co. v. Prescott, 16 Wall. 603 ; Railway Co.
v. MeShane, 22 Wall. 4445 Northern Pacific Railroad Co.
v. Traill County, 115 U. 8. 600. ;

This case presents a question regarding the nature of the
rights secured to the Pacific Railroads by virtue of the grant
of lands to them that has not hitherto been passed on by this
court, and one of great moment to a large part of the public
in the region affected by these grants.

Mr. Attorney General and Mr. John B. Cotton for defend-
ant in error.

Mr. Jusricr Frerp, after stating the case, ‘delivered the
opinion of the court.

The only questions which appear in this case to have elicited
much discussion in the court below, relate to the title of the
Central Pacific Railroad Company to the lands granted by
the acts of Congress of July 1, 1862, and July 2, 1864, upon
the filing of a map of the definite location of its contemplated
road with the Secretary of the Interior and its acceptance by
him. Was it sufficient to enable the lessee of the company to
maintain an action for the possession of the demanded prem-
ises? The lessee can, of course, as against a stranger, have no
greater right, of possession than his lessor. On the one hand
b1s contended, with much earnestness, that upon the filing of
the map of definite location of the proposed road, and its
acceptance by the Secretary of the Interior, a legal title vested
I the grantee to the alternate odd sections, subject to various
conditions, upon a breach of which the title may be forfeited,
but that until then their possession may be enforced by the
grantee.  On the other hand, it is insisted, with equal energy,
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that the grant gives only a promise of a title when the work
contemplated is completed, and that until then possession of
the lands cannot be claimed.

An examination of the granting act, and the ascertainment
thereby of the intention of Congress, so far as practicable, will
alone enable us to give a satisfactory solution to these posi-
tions.

The act of Congress of July 1, 1862, 12 Stat. 489, c. 120,
prqvides for the incorporation of the Union Pacific Railroad
Company, and makes a grant of land to aid in the construc-
tion of a railroad and telegraph line from the Missouri River
to the Pacific Ocean. Its provisions, grants and obligations,
specially relate in terms to that company; but other railroad
companies are embraced within the objects of the act, and the
clauses mentioning and referring to the Union Pacific Railroad
Company are made applicable to them. Thus by the ninth
section the Central Pacific Railroad Company of California
was authorized to construct a railroad and telegraph line from
the Pacific coast, at or near San Francisco, or the navigable
waters of the Sacramento River, to the eastern boundary of
California, “upon the same terms and conditions in all re-
spects” as were provided for the construction of the railroad
and telegraph line of the Union Pacific. And by the tenth
section of the act that company, after completing its road
across California, was authorized to continue the construction
of its road and telegraph line through the Territories of the
United States to the Missouri River, on the terms and condi-
tions provided in the act in relation to the Union Pacific Rail-
road Company, or until its road should meet and connect with
the road of that company. An equal grant of land, and of
like extent and upon like conditions, was made to the Central
Pacific Railroad Company of California, as was in terms made
to the Union Pacific Railroad Company. By the same law
the rights and obligations of both must be determined. \

By the third section the grant was made. Itslanguages
“that there be and is hereby gramted, to the said company, 1ot
the purpose of aiding in the construction of said railroad and
telegraph line, and to secure the safe and speedy transporta:
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tion of the mails, troops, munitions of war and public stores
thereon, every alternate section of public land, designated by
odd numbers, to the amount of five alternate sections per mile
on each side of said railroad, on the line thereof, and within
the limits of ten miles on each side of said road, not sold, re-
served or otherwise disposed of by the United States, and to
which a preémption or homestead claim may not have at-
tached, at the time the line of said road is definitely fixed :
Provided, That all mineral lands shall be excepted from the
operation of this act ; but where the same shall contain timber,
the timber thereon is hereby granted to said company.” The
act of July 2,1864, 13 Stat. 356, 357, c. 216, enlarged the amount
of the grant to ten alternate sections on each side of the road.

By the fourth section, as amended by section 6 of the act of
1864, it was enacted: “ That whenever said company shall
have completed not less than #wenty consecutive miles of any
portion of said railroad and telegraph line, ready for the ser-
vice contemplated by this act, and supplied with all necessary
drains, culverts, viaducts, crossings, sidings, bridges, turnouts,
watering places, depots, equipments, furniture and all other
appurtenances of a first-class railroad, the rails and all the
other iron used in the construction and equipment of said road
to be American manufacture of the best quality, the President
of the United States shall appoint three commissioners to ex-
amine the same and report to him in relation thereto ; and if
it shall appear to him that not less than zwenty consecutive
miles of said railroad and telegraph line have been completed
and equipped in all respects as required by this act, then, upon
certificate of said commissioners to that effect, patents shall issue
conveying the right and title to said lands to said company, on
each side of "the road as far as the same is completed, to the
amount aforesaid ; and patents shall in like manner issue as
each twenty miles of said railroad and telegraph line are com-
pleted, upon certificate of said commissioners.”

By the terms of the act making the grant the contention of
the defendant is not supported. Those terms import the
transfer of present title, not one to be made in the future.
They are that “there be and is hereby granted” to the
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company every alternate section of the lands. No partial or
limited interest is designated, but the lands themselves are
granted, as they are described by the sections mentioned.
Whatever interest the United States possessed in the lands
was covered by those terms, unless they were qualified by
subsequent provisions, a position to be presently considered.

In a great number of cases grants containing similar terms

have been before this court for consideration. They have
_always received the same construction, that unless the terms
are restricted by other clauses, they import a grant ¢n prasent,
carrying at once the interest of the grantor in the lands
described. Schulenburg v. Harriman, 21 Wall. 44; Leaven-
worth, Lawrence & Galveston Railroad v. United States, 92
U. 8. 733.

In Wisconsin Central Railroad Co. v. Price County, 133
U. S. 496, 507, referring to the different acts of Congress mak-
ing grants to aid in the construction of railroads, we stated
that they were similar in their general provisions, and had
been before this court for consideration at different times,
and of the title they passed we said : “ The title conferred was
a present one, so as to insure the donation for the construc-
tion of the road proposed against any revocation by Congress,
except for non-performance of the work within the period des-
ignated, accompanied, however, with such restrictions upon
the use and disposal of the lands as to prevent their diversion
from the purposes of the grant.”

As the sections granted were to be within a certain distance
on each side of the line of the contemplated railroad, they
could not be located until the line of the road was fixed. The
grant was, therefore, in the nature of a ¢float;” but, when
the route of the road was definitely fixed, the sections granted
became susceptible of identification, and the title then attached
as of the date of the grant, except as to such parcels as had
been in the meantime under its provisions appropriated to
other purposes.

That doctrine is very clearly stated in the Leavenworth 03}59
cited above, where the language of the grant was identical W_l'ﬁh
that of the one under consideration, and the court said:
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“¢There be and is hereby granted’ are words of absolute dona-
tion and import a grant ¢n presenti. This court has held
that they can have no other meaning, and the land department,
on this interpretation of -them, has uniformly administered
every previous similar grant. They vest a present title in the
State of Kansas, (the grantee named,) though a survey of the
lands and a location of the road are necessary to give precis-
ion to it and attach it to any particular tract. The grant
then becomes certain, and, by relation, has the same effect
upon the selected parcels as if it had specifically described
them.”

The terms used in the granting clause of the act of Congress,

+ and the interpretation thus given to them, exclude the idea
that they are to be treated as words of contract or promise
rather than, as they naturally import, as words indicating an
immediate transfer of interest. The title transferred is a
legal title, as distinéuished from an equitable or inchoate
mterest.

The case of Rutherford v. Greene’s Heirs, 2 Wheat. 196,
well illustrates the nature of the title. In 1782 the State of
North Carolina passed an act providing “that twenty-five
thousand acres of land shall be allotted for and given to Major
General Nathaniel Greene,” within the bounds of a tract
reserved for the use of the army, to be laid off by commission-
ers designated in the act, as a mark of the high sense the State
entertained of the extraordinary services of that brave and
gallant officer. The commissioners allotted the twenty-five
thousand acres, and in 1783 caused a survey of them to be
made and returned to the proper office. One Rutherford
claimed under a subsequent entry five thousand acres of the
tract, and instituted a suit to establish his claim. The case
turned upon the validity of Greene’s title, and the date at
which it commenced. It was contended by Rutherford’s
counsel that the words of the act gave nothing; that they
Were in the future and not in the present tense ; and indicated
4n mtention to give in future, but created no present obliga-
tion on the State, nor present interest in General Greene.
But the court, speaking by Chief Justice Marshall, answered,
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that it thought differently ; that the words were words of abso-
lute donation, not indeed of any specific land, but of twenty-
five thousand acres in the territory reserved for the officers
and soldiers; that as the act of setting apart that quantity to
General Greene was to be performed in the future, the words
directing it were necessarily in the future tense, but that noth-
ing could be more apparent than the intention of the legisla-
ture to order the commissioners to make the allotment, and to
give the land when allotted to General Greene. And the
court held that the general gift of twenty-five thousand acres,
lying in the reserved territory, became by the survey a par-
ticular gift of that quantity contained in the survey; and
concluded an elaborate examination of the title by stating
that it was clearly and unanimously of the opinion that the
act of 1782 vested a title in General Greene to twenty-five
thousand acres of land, to be laid off within the bounds
allotted to the officers and soldiers, and that the survey made
and returned in pursuance of that act gave precision to that
title and attached it to the land surveyed.

It would therefore seem clear, that the title which passed
under the act of Congress by the grant of the odd sections
became by their identification so far complete as to authorize
the grantee to take possession and make use of the lands; and
in the exercise of that authority the grantee took possession
from time to time as the lands became identified by the loca-
tion of the line of the road, and made sales of parcels of
the’ lands, and executed mortgages on other parcels with sec-
tions of the road constructed, for the purpose of raising
money to meet expenses already incurred and which might
thereafter be required for the completion of the road: and
such mortgages were authorized by Congress.

But it is contended that the natural import of the granting
terms of the act is qualified and restricted by its fourth section,
which, as amended by the act of 1864, provides that, upon the
completion of not less than twenty consecutive miles of the
road and telegraph line in the manner required, and their ac-
ceptance by the president, upon the report of commissioners
appointed to examine the work, patents shall issue to the com-
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pany conveying the right and title to said lands on each side
of the road as far as the same is completed.

The question naturally arises as to the necessity for patents,
if the title passed by the act itself upon the definite location of
the road, when the alternate sections granted had become iden-
tified? We answer that objection by saying that there are
many reasons why the issue of the patents would be of great
service to the patentees, and by repeating substantially what
we said on that subject in Wisconsin Railroad Co. v. Price
County, 183 U. S. 496, 510. While not essential to transfer
the legal right the patents would be evidence that the grantee
had complied with the conditions of the grant, and to that
extent that the grant was relieved from the possibility of for-
feiture for breach of its conditions. They would serve to
identify the lands as coterminous with the road completed;
they would obviate the necessity of any other evidence of the
grantee’s right to the lands, and they would be evidence that
the lands were subject to the disposal of the railroad company
with the consent of the government. They would thus be in
the grantee’s hands deeds of further assurance of his title, and,
therefore, a source of quiet and peace to him in its possession.

There are many instances in the reports, as there stated,
where patents have been required and issued, although the title
of the patentee had been previously recognized and confirmed.
Langdeaw v. Hanes, 21 Wall. 521, 529, is an instance of that
kind. " Tn that case there had been a previous confirmation to
the heirs of one Tongas of a claim to a tract of land in the
French and Canadian settlement of St. Vincents in the North-
western Territory, conveyed by Virginia to the United States
m1793.  This claim was confirmed by commissioners appointed
by Congress under the act of 1804, and their decision was con-
firmed by the act of Congress of March 3, 1807, but no patent,
for which this last act provided upon a location and survey of
the claim, was issued for the tract at that time. One was,
however, issued for it in 1872, upon a survey made in 1820,
and the question was whether a new title was acquired by that
Patent, or whether the old title was good from the confirma-
tion. Tt was held that the old title was good from the con-
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firmation, if the claim was to a tract of defined boundaries, or
capable of identification; but if the claim was to quantity, and
not to a specific tract, the title became perfect when the quantity
was segregated by the survey of 1820 ; and to explain the subse-
quent issue of a patent in 1872, this court said: “In the legis-
lation of Congress a patent has a double operation. It isa
conveyance by the government, when the government has any
interest to convey; but where it is issued upon the confirma-
tion of a claim of a previously existing title it is documentary
evidence, having the dignity of a record, of the existence of
that title, or of such equities respecting the claim as justify its
recognition and confirmation. The instrument is not the less
efficacious as evidence of previously existing rights because it
also embodies words of release or transfer from the govern-
ment.”

Whilst a legal title to the sections designated, as distinguished
from a merely equitable or inchoate interest, passed to the
railroad company by the act of Congress, upon the definite line
of the road being once established, by avhich the sections could
be ascertained and identified, the lands could not be disposed
of by the company without the consent of Congress, except as
each twenty-mile section of the road was completed and accepted
by the President, so as to cut off the right of the United States
to compel the application of the lands to the purposes for which
they were granted, or to prevent their forfeiture in case of the
company’s failure to perform the conditions of the grant. The
lands were granted to aid in the construction of the railroad
and telegraph line, and it is manifest, from different provisions
of the act, that Congress intended to secure this application of
them. Whatever disposition might be made by the company
of the lands after they became, by the definite location of the
road, capable of identification, they were subject to the control
of Congress, either to compel their application for the const.ru?-
tion of the road contemplated, or to enforce their forfeiture 1"f
the road was not completed as required by the act. The appli
cation of the lands to the construction would not, of itsellf1
operate to transfer the title; it would only remove the restric-
tion upon the use and disposition of the title already possessed-
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But it is unnecessary to consider what power of disposition
the company would ‘possess in advance of the construction of
the road, for that road was entirely completed years before the
execution of the lease to the plaintiff in this case, in August,
1885.

It is also urged that the title of the government to the lands
in controversy was retained until the cost of selecting, survey-
ing and conveying the whole of them was paid. In support
of this position the twenty-first section of the act of July 2,
1864, is referred to, which provides that before any land
granted by the act shall be conveyed to any company or
party entitled thereto, there shall first be paid into the Treas-
ury of the United States the cost of surveying, selecting and
conveying the same. The object of this provision was to pre-
serve to the government such control over the property
granted as to enable it to enforce the payment of these costs,
and, for that purpose, to withhold its patents from the parties
entitled to them until such payment. The act of 1862, in its
fourth section, as amended in 1864, speaks of patents issuing
“conveying the right and title” to the lands upon the comple-
tion of every section of not less than twenty miles, to the sat-
isfaction of the President; and the twenty-first section of the
act of 1864 only directs the withholding of these evidences of
the transfer of title until payment is made for the selection,
survey and conveyance of the land. Neither the issue of the
Patents nor any sale for taxes by State authority is permitted
until such payment, thereby preserving unimpaired the lien
contemplated.

We do not think the provision was designed to impair the
force of the operative words of transfer in the grants of the
United States, or invalidate the numerous conveyances by
sale and mortgage of the lands made by the railroad company,
with the express or implied assent of the government.

Besides, in this case, the exterior limits of the section con-
taining the lands in controversy, which are above the waters
of the lake, were surveyed in 1871, and the costs of selecting,
Surveying and conveying the legal subdivisions as described
by that survey were paid at the time of selection by the com-
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pany. The lines of the lands under the water have not been
run, but are easily traceable by reference to the lines actually
surveyed. The possession of the lands under the lake appears
to have always accompanied the possession of the lands on its
border. No contest was made against their recovery if a right
of possession was shown to the border lands.

From the view of the interest conveyed by the grant which
we have expressed, we are satisfied that the company could
maintain an action for the possession of the premises in con-
troversy, and that its lessee, the plaintiff herein, was possessed
of the same right. The judgment must, therefore, be

Affirmed.

KAUKAUNA WATER POWER COMPANY w». GREEN
BAY AND MISSISSIPPI CANAL COMPANY.

ERROR TO THE CIRCUIT COURT OF OUTAGAMIE COUNTY, ‘WISCONSIN.
No. 65. Argued October 30, November 2, 1891. — Decided December 21, 1891.

If the adjudication of a Federal question is necessarily involved in the dis-
position of a case by a state court, it is not necessary that it should
appear affirmatively in the record, or in the opinion of that court, that
such a question was raised and decided.

Proceedings under a state statute enacted before the adoption of the Four-
teenth Amendment which, if taken before its adoption, would not have
violated the constitution, may, when taken after its adoption, violate its
if prohibited by that amendment.

In Wisconsin the ownership of riparian proprietors extends to the centre
or thread of the stream, subject, if such stream be navigable, to the
right of the public to its use as a public highway for the passage of ves-
sels; and the law, so settled by the highest court of the State, is con-
trolling in this court as a rule of property.

A state legislature may authorize the taking of land upon or riparian rights
in a navigable stream, for the purpose of improving its navigation, and
if a surplus of water is created, incident to the improvement, it may t.)e
leased to private parties under authority of the State, or retained within
control of the State; but so far as land is taken for the purpose of the
improvement, either for the dam itself or the embankments, or for the
overflow, or so far as water is diverted from its natural course, or from
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the uses to which the riparian owner would otherwise be entitled to de-
vote it, such owner is entitled to compensation.

Where a statute for the condemnation of lands for a public use provides a
definite and complete remedy for obtaining compensation, such remedy
is exclusive.

The act of March 3, 1875, 18 Stat. 506, c. 166, ‘‘ to aid in the improvement
of the Fox and Wisconsin Rivers, in the State of Wisconsin,” provided a
mode for obtaining compepsation to persons injured by the taking of
their land or their riparian rights in making such improvements; and, as
it remained in force for thirteen years, it gave to persons injured a rea-
sonable opportunity for obtaining such compensation, and if they failed
to avail themselves of it, they must be deemed to have waived their
rights in this respect.

Such an owner, who fails to obtain compensation for the taking of his
property for use in a public improvement, by reason of his own neglect
in applying for it, cannot violently interfere with the public use, or
divert the surplus waters for his own use.

It is not decided whether or not a bill in equity, framed upon the basis of a
large amount of surplus water not used, will lie to compel an equitable
division of the same upon the ground that it would otherwise run to
waste.

Under the circumstances disclosed in this case, there was no taking of the
property of the plaintiff in error without due process of law.

THE court stated the case as follows :

This was a complaint in the nature of a bill in equity filed
in the Circuit Court of Outagamie County, Wisconsin, by the
Green Bay and Mississippi Canal Company against the Kau-
kauna Water Power Company, and a number of other de-
fendants, lessees and tenants of the Water Power Company,
for the purpose of enjoining them from interfering with the
Plaintiff and its employés while engaged in maintaining, re-
pairing and rebuilding a certain embankment and drain upon
a certain lot of land upon the bank of the Fox River, in the
State of Wisconsin, and from cutting, tearing away or remov-
Ing such embankment or drain. The case made by the com-
plaint, pleadings and evidence was substantially as follows:

By an act approved August 8, 1846, 9 Stat. 83, c. 170, Con-
gress granted certain lands to the State of Wisconsin, upon
its @dmission into the Union, for the purpose of improving the
lavigation of the Fox and Wisconsin Rivers, the former of
Wwhich is one of the navigable rivers of the State, having an
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average flow of 150,000 cubic feet per minute, and affording a
water power of 300 horse power per foot fall. By an act ap-
proved June 29, 1848, Laws Wisconsin 1848, No. 2, p. 58, the
legislature accepted the grant, and by a subsequent act entitled
“ An act to provide for the improvement of the Fox and Wis-
consin Rivers, and connecting the same by a canal,” approved
August 8, 1848, created a board of public works to superin-
tend the construction of the improvements contemplated by
the act of Congress.! In this act (sec. 16) the legislature pro-

1 One of the briefs for the plaintiffs in error cited the following sections
of this statute.

“SEc. 15. In the construction of such improvements the said board
shall have power to enter on, to take possession of and use all lands, waters
and materials, the appropriation of which for the use of such works of
improvement shall in their judgment be necessary.

“SEc. 16. When any land, waters or materials appropriated by the
Board to the use of said improvements shall belong to the State, such
lands, waters or materials, and so much of the adjoining land as may be
valuable for hydraulic or commercial purposes, shall be absolutely reserved
to the State, and whenever a water power shall be created by reason of any
dam erected or other improvements made on any of said rivers, such wafter
power shall belong to the State, subject to future action of the legislature.

“SEc. 17. When any lands, waters or material appropriated by the
board to the use of the public in the construction of said improvements
shall not be freely given or granted to the State, or the said board cannot
agree with the owner as to the terms on which the same shall be granted,
the superintendent, under the directions of the board, shall select an ap-
praiser, and the owner shall select another appraiser, who, together, if they
are unable to agree, shall select a third neither of whom shall have any inter-
est directly or indirectly in the subject matter, nor be of kin to such owner,
and said appraisers, or a majority of them, shall proceed to hear testimony,
and to assess the benefits or damages, as the case may be, to the said owner,
from the appropriation of such land, water or materials, and their award
shall be conclusive unless modified as herein provided. If the owner shall'
neglect or refuse to appoint an appraiser as herein directed, after ten days
notice of such appointment by the superintendent, then such superintendenf»
shall make such appointment for him.

“Snc. 18. Bither party may appeal from such award to the Circuit Court
of the County in which the premises may he situated within thirty days
after such award may be made and filed with the secretary of the board, afid
such appeal shall be tried by a jury as other cases commenced in said Cir-
cuit Court, and upon the finding of such jury judgment may be rendered In
favor of either party, but no execution shall issue thereon against the
State.
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vided that, “ Whenever a water power shall be created by rea-
son of any dam erected or other improvements made on any
of said rivers, such water power shall belong to the State, sub-
ject to the future action of the legislature.” The board was
limited by the act, in their contracts and expenditures, to the
proceeds of the sale of the lands granted by Congress. In
1851 the State made a contract with Morgan L. Martin for
the improvement of the Fox River between Lake Winnebago
and Green Bay. At Kaukauna in township 24 N, R. 18 E,,
were rapids in the Fox River, and the navigation at this point
had to be improved by the construction of a dam across the
river to secure slack water, and of a canal leading therefrom
on the north side of the river to a point below the rapids.

In 1853, the State of Wisconsin, finding itself unable to
complete the improvement from the grant made to it, incor-
porated the Fox and Wisconsin Improvement Company, for
the purpose of carrying forward the improvements of these
rivers, and relieving the State of its indebtedness on account of

the work already done, and from its liability upon its contracts
not then executed. The grant was made upon condition that
the company should file with the Secretary of State a bond
for the vigorous prosecution of the improvement to comple-
tion, and for the completion of the same within three years.
The bond was further conditioned to pay all the State’s in-

: “SEc. 19. An entry of such award, signed by the appraisers, or a major-
ity of them, or certified by the Clerk of the Court, in case the same shall have
he'en appealed and containing a proper description of the premises appro-
briated, the names of the persons interested, and the sum estimated for
benefits or damages, shall be made in a book, to be kept by the secretary of
the board,

“Src. 20. A transeript of such entry, signed in like manner, acknowl-
edged or proved as a conveyance of land, shall be recorded in the office of
the Register of Deeds of the County in which the premises are situated, and
the {ee simple of said premises shall thereupon vest in the State.
ho:;r(blllc‘ 21 If the damages exceed the benefits it shall be the duty of tllle
o) YO direct the same to be paid out of the fund appropriated to said
! p ?V ements; proof of such payment or the offer thereof in case the party

Dtitled shall decline to receive the same, shall discharge the State and every
Person under its employ from any claim for such land, waters and materials
ppropriated as aforesaid.”

VOL. CXLII—17
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debtedness and to save the State harmless from all liability
growing out of the improvement. IHaving complied with all
of these conditions, all of the dams, locks, water powers and
other appurtenances of said works, and all the said rights,
powers and franchises were passed to and vested in the Fox and
Wisconsin Improvement Company. Pursuant to the condi-
tions of this grant, the improvement company went on to com-
plete the works as then contemplated, and in its prosecution
of the same, in order to secure slack-water navigation around
the rapids, in 1853, 1854 and 1855 built a dam at the head of
the rapids, so as to raise the water about eight feet above the
natural level, reaching from lot 5, section 22, south of the
river, to section 24 north of the river, and also built a canal
and locks on the north side of the river, reaching from the
pond created by the dam to the slack water of the river below
the rapids and below the dam. The south end of the dam
abutted upon lot 5, now owned by the Canal Company. This
dam was built and maintained by virtue of the act of the
State, approved August 8, 1848, providing for the completion
of such improvement, and there was no other authority for
building or maintaining the same. The dam so constructed
was maintained by the improvement company and its suc-
cessor, the Green Bay and Mississippi Canal Company, until
1876, when the United States, having taken title to the im-
provement, built the new dam now in question, forty feet
below the old one, and extended the embankment down the
river to meet it. In the belief that it also owned the hy-
draulic power mentioned /in the 16th section of this act, the
improvement company bought lands adjacent to the canal for
the purpose of rendering such power available.

In order to raise funds for the completion of the work and
the payment of the State indebtedness, it mortgaged the pro>
erty to the amount of $500,000; and, also, under an act of the
legislature of October, 1856, made a deed of trust to three s
tees of all the unsold lands granted to the State in aid of the
improvement, and of all the works of improvement constructed
on the river, including the dams, locks, canals, water power
and other appurtenances. This trust deed was subsequently
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foreclosed for the purpose of paying the State indebtedness
and the bonds issued under the mortgage, as well as those
secured by the trust deed; and the property upon such fore-
closure was sold to a committee, which subsequently became
incorporated under the name of the Green Bay and Mississippi
(anal Company, plaintiff in this suit, which in this manner be-
came seized in fee of all the improvements, and all the rights,
powers and privileges connected with the improvement com-
pany, including the dam and canal and all the hydraulic power
thereby furnished and the mill lots connected therewith.
Plaintiff entered into possession of this property and spent
considerable sums in improving, repairing and operating such
works of improvement. Finding its expenses largely exceeded
the revenue derived from it, an act of Congress was procured
in 1870, authorizing the Secretary of War to ascertain the
amount which ought to be paid to the plaintiff for its property
and rights in the canal, which amount, being subsequently
settled by a board of arbitration, a deed was made to the

United States of the entire property, with a reservation of the
water power created by the dam, and by the use of the surplus
water not required for the purposes of navigation, with the
rights of protection and reservation appurtenant thereto, and
the land necessary to the enjoyment of the same, and acquired
with reference to such use.!

1 On the 3d of March, 1875, Congress enacted: ¢ That whenever, in the
prosecution and maintenance of the improvement of the Wisconsin and Fox
Rivers in the State of Wisconsin, it becomes necessary or proper in the
Jl_ldgmeut of the Secretary of War to take possession of any lands, or the
Tight of way over any lands, for canals and cut-offs, or to use any earth-
quarries or other material lying adjacent or near to the line of said improve-
ment and needful for its prosecution or maintenance, the officers in charge
of said works may, in the name of the United States, take possession of and
Use the same, after first having paid or secured to be paid the value thereof,
Which may have heen ascertained in the mode provided by the laws of the
State wherein such property lies. In case any lands or other property is
f‘OW or shall be flowed or injured by means of any part of the works of said
'Mprovement heretofore or hereafter constructed for which compensation is
PO}V or shall become legally owing, and in the opinion of the officer in charge
't1s not prudent that the dam or dams be lowered, the amount of such com-
bensation may be ascertained in like manner. 18 Stat. 506, c. 166, § 1.
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The dam which furnishes such hydraulic power rests upon
the south side of the river on lot 5 of the government survey,
which lot in its natural condition was low and scarcely raised
above the surface of the water in the river at its natural stage.
In order to maintain a head of water in the pond for the pur-
pose of navigation or hydraulic power, it was necessary to
build an embankment about ten feet high, and of a thickness
and strength sufficient to hold the water in the pond; such
embankment was built and extended across the fronts of lots
5, 6 and 7, shortly before the construction of the dam. This
lot number 5 was entered by one Denniston in 1835. He
afterwards assigned his duplicate therefor to one Hathaway,
who received a patent from the United States, August 10, 1837.
His title, through several mesne conveyances, became vested in
the Water Power Company, May 14, 1880, but no authority
was ever obtained from the owner of this lot to erect or abut
the dam upon it, or to build an embankment upon it, and no
condemnation proceedings under the act of 1848 to obtain an
appraisal of damages to such lot were proved at the trial. Lots
6 and 7, also originally entered by Denniston, lie immediately
above lot 5, and in their natural state were also low and flat.
In 1854, one John Hunt, then the owner in fee of these lots,
granted to the improvement company, its successors and assigns,
the right to erect and forever maintain an embankment of the
dimensions as surveyed by the engineer of said company, ré-
serving the right to “myself to use said embankment when
completed, but not so that the same shall be injured through
lots 6 and 7; . . . alsothe privilege of excavating a ditch
along the south or east side of said embankment, not exceed-
ing three feet in width.” Under and by virtue of such grant,
the improvement company built the embankment, and dug the
ditch, and the same have ever been maintained under and by
virtue of such grant and the legislative act of 1848. !

The defendant, the Kaukauna Water Power Company, le“m'
ing to own that part of lots 5, 6 and 7, adjacent to Fox River,
by purchase of lot 5 from one Beardsley and of lots 6 and 7
from Hunt in 1880, began to excavate and build a canal upon
these lands, in order to draw water from the pond on the sout
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side, and use the same for hydraulic purposes, when plaintiff
gave notice in writing of its claim to such hydraulic power,
stating that it would resist the breaking of such embankment
and the drawing of water from the pond, thereby depriving
plaintiff of the use thereof, and of the control of and dominion
over the same. The other defendants claimed the right to use
the water from the canal of the Water Power Company under,
and as tenants of such company. The complaint was dismissed
by the Circuit Court, and an appeal taken to the Supreme
Court of the State, by which the decree of the Circuit Court
was reversed, and the case remanded to that court with instruc-
tions to enter judgment for the plaintiff, and for an injunction
against the defendants restraining them from drawing any
water from the pond maintained by the dam for hydraulic
purposes. From the decree so entered by the Circuit Court

MAP oF IMPROVEMENTS.

the Kaukauna Water Power Company and the other defend-
ants sued out, this writ of error, claiming that there was drawn
' question the validity of a statute of the State, and of an
authority exercised under the State, upon the grounfl of their
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repugnance to the Constitution of the United States. A mo-
tion to dismiss the writ of error upon the ground that no Fed-
eral question was involved was postponed to a consideration of
the case upon the merits.

Mr. David S. Ordway (with whom was Mr. Alfred L. Cury)

for plaintiffs in error.

I. The question, as to whether the use was for a public or
private purpose, is open here for discussion, notwithstanding
the fact that this court usually adopts the construction put
upon a state statute by the court of last resort of the State
where enacted. Jefferson Branch Bank v. Skelly,1 Black, 436;
DBridge Proprietors v. Hoboken Co., 1 Wall. 116 ; Mc Millen v.
Anderson, 95 U. 8. 837; Yick Wo v. Hopkins, 118 U. S. 356;
Crowley v. Christensen, 137 U. S. 923 Gormley v. Clark, 134
U. S. 348 ; Chicago, Milwaukee &ec. Railway v. Minnesota, 134
U. 8. 418; Menneapolis Eastern Railway v. Minnesota, 134 U.S.
467 ; Johnson v. Risk, 137 U. S. 306.

II. The Kaukauna Company was possessed of the property
of which it claims to have been illegally deprived, and that
property extended to the centre line, or thread, of the river
Jones v. Pettibone, 2 Wisconsin, 308; Olson v. Merrill, 42
Wisconsin, 208; Norcross v. Grifiths, 65 Wisconsin, 599;
State v. Carpenter, 68 Wisconsin, 165; Chandos v. Mack, T
Wisconsin, 578; Walker v. Board of Public Works, 16 Ohio,
540 ; June v. Purcell, 36 Ohio St. 396.

By reason of ownership of the bank and of the bed of the
stream, the company was the owner of the use, while passing,
of all of the water which might flow over the bed of the
stream ; in other words, was the owner of all of the water
power which could be utilized upon its land. Webb v. Lort
land Manufacturing Co., 3 Sumner, 189 ; Stillman v. White
Rock Manufacturing Co., 3 Woodb. & Min. 538 ; Parker ™
Griswold, 17 Conmecticut, 288; §. C. 42 Am. Dec. 735
Cooper v. Williams, 5 Ohio, 391; 8. €. 24 Am. Dec. 239
Kavkauna Water Power Co. v. Green Bay & Miss. Candl
Co., 75 Wisconsin, 385.
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It could erect and maintain a dam upon its own land
across the stream, although navigable, unless the United
States, the State of Wisconsin, or some party acting under
them, for the protection of navigation, objected. Fort Plain
Bridge Co. v. Smith, 30 N. Y. 44; Wetmore v. Brooklyn Gas
Light Co., 42 N. Y. 884; Chenango Bridge Co. v. Paige, 83
N. Y. 178; Roe v. Strong, 107 N. Y. 350 ; Harvard College
v. Stearns, 15 Gray, 15 Boom Co. v. Patterson, 98 U. 8. 403.

If the Water Power Company was so possessed of the south
bank and the bed of the stream to its centre, with the right to
construct such a wing-dam and canal, certainly the State, by
the exercise of its undoubted power in the improvement of
navigation, forestalled the Water Power Company, and by
the erection of the dam in question deprived it of the oppor-
tunity of improving and utilizing its water power. The ne-
cessity for and object of the embankment was to prevent the
overflow of the river and escape of the water; it was a mere
continuation of the dam up stream upon the surface of the
land of the Water Power Company. The right to place it
there could only be acquired by purchase or condemnation.
Pumpelly v. Green Bay Co., 13 Wall. 166.

In such case the riparian proprietors retain the ownership
of the soil, subject to the public easement, unless the language
of the statute shows an intention to take the fee for the pur-
pose of the act ; the rule being, that in the absence of express
words, the courts do not infer that a statute of this kind gives
to the public or to a board of conservators or navigation com-
pgnies, acting in the public interest, a greater interest in the
soll than is necessary for the purpose of navigation.” See

Lee Conservancy Board v. Button, 12 Ch. D. pp. 400, 401,
James, L. J,

IIL. If taking the property of the Water Power Company
Wwas for a private purpose, there will be no dispute but that the

law of 1848 was void, because in conflict with the provisions
ofthe Fourteenth Amendment to the Constitution of the United
States.  Osborn v. Hart, 24 Wisconsin, 89 ; Cole v. La Grange,
U3 U. 8. 1; Matter of Deansville Cemetery Assn., 66 N. Y.

269
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The right of the riparian owner to have the water of
navigable stream flow past his lands adjoining the same as
they were accustomed to flow, is as perfect against everybody
except the State, or some person or corporation standing in its
stead, as it is in the case of wnnawvigable streams; and that
right does not, as the state court has decided, depend upon his
ownership of the soil under the water, but upon his riparian
ownership. Cokn v. Wausaw Boom Co., 47 Wisconsin, 314,
822. And the right of the State to control the waters of such
streams in the public interest is the same whether the owner-
ship of the soil under the water be in the State, or in the
riparian owner.

It is hardly to be conceived that the legislature of the State
of Wisconsin, substantially copying its canal law from those
of older States, knowing at the same time that under the
constitution of the State there was no power or authority
possessed by the State to engage in works of internal improve-
ment, and knowing that the State was prohibited by its con-
stitution from incurring any indebtedness for such purpose,
could have intended to take the private property of individuals,
for a mere private purpose, and it is only through the con-
struction placed upon the act of 1848 that such a result is
accomplished, which construction we bring here for review.

Upon this point, the Supreme Court of Wisconsin, by its
judgment now under consideration, has decided that by the 16th
and 17th sections of the act of 1848, it was the intention of
the legislature to take all such surplus water, and furthermore
that such taking was not a necessity — was only a convenience
— and that it was a taking fora public purpose. As to both of
these points so decided we respectfully submit that the decis-
ion of the Supreme Court of the State of Wisconsin is errone-
ous.

The court, in its. opinion, substantially admits that, but for
the fact of indivisibility, the taking of the surplus water would
be a taking for a private purpose. The courts of New an“lfa
Ohio, Michigan and Maryland have had the same, or very sim®
lar questions before them, and, as I understand their decisions,
have reached conclusions entirely different from those reached
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by our Supreme Court in this case, and I respectfully submit
more in consonance with justice and correct legal principles.
Buckingham v. Smith, 10 Ohio, 288; Cooper v. Williams, 5
Ohio, 391; S. C. 24 Am. Dec. 299 ; Varick v. Smath, 5 Paige,
137; 8. €. 28 Am. Dec. 417 ; Smith v. Rochester, 92 N.Y.463;
Kone v. Baltimore, 15 Maryland, 240. = See also In re Barre
Water Co., 62 Vermont, 27.

We submit that this is the only logical disposition of such a
question in a jurisdiction which affirms that the absolute owner-
ship of the beds of navigable streams is, prima facie, in the
owners of the banks; and I respectfully add that I can see, in
this case, no reason for refusing to follow such holding to its
logical results.

IV. The legislature is not the ultimate judge of how much
water is necessary. Silsby Monufacturing Co. v. State of New
York, 104 N. Y. 562.

V. The surplus water power was neither necessary nor con-
venient for the purposes of navigation.

The plaintiffs in error admit that it was of vital interest to
the state, and to those entrusted with the preservation and
maintenance of the improvement, that they should have the
entire control of the dam, embankments, canals, and all appli-
ances necessary for the purposes of navigation, as well as of
the waters necessary for navigation in the pond created by the
dam. But they deny that the absolute control of such water
involves the ownership or the right to the use of the surplus
over and above what is necessary for the purposes of naviga-
tion. They deny that the surplus water power is either neces-
sary or convenient for the purposes of navigation.

The authorities are numerous upon the question of what is
Decessary, and what is merely convenient for public use, and
t_he.effect, in either case, upon the right of the public to take
v invitum.  Especially see Stockton & Visalia Railroad v.
Stockton, 41 California, 147; Varick v. Smith, supra; Wad-
dell's Appeal, 84 Penn. St. 90; Loan Association v. Topeka,
i?anll. 655; Chagrin Folls de. Road v. Cane, 2 Ohio St.

As the interest of the public was acquired for defined ob-
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jects and specified purposes, the land could not be diverted to
other purposes or used in a manner substantially different
from that for which it was appropriated, without relieving it
from the incumbrance, and restoring the owner to the absolute
dominion he had before it was taken. See WNashville &
Chattanooga Railroad ~v. Cowardin, 11 Humph. 348 ; Memphis
Lreight Co. v. Memphss, 4 Coldwell, 419; West River Bridge
Co. v. Dick, 6 How. 507.

Wherever the taking of private property for public use is
provided for by a general law, which does not itself describe
the property to be taken, the question whether the use is pub-
lic is for the courts to determine in each individual case as it
arises. Hobart v. Milwaukee City Bailroad, 27 Wisconsin,
194.

All the facts bearing upon this question are set out in the
record, and the court below does not seem to disagree with us
as to the fact that the use, for hydraulic purposes, is prime
Jacie, private. It could not well come to any other conclusion,
in view of the declaration of the court in the Zuw Claire Cuse,
40 Wisconsin, 533. It there declares that a statute which
authorized the erection of a dam at public cost across a navi
gable river, either for the purpose of water works for the city,
or for the purpose of leasing the water power for private pur-
poses, was unconstitutional and void, because the power so
granted was alternative and optional, either for public or pri
vate use, thus leaving it possible to be used for private pur-
poses solely. But the court below distinguishes the case af
bar upon its peculiar facts, and holds, contrary to the New York,
Ohio and Maryland cases cited, and in direct opposition to all
of the facts shown by the record that all of the surplus water
power is a mere accidental excess, an unavoidable incident to
the power to construct and maintain the dam, and that such
surplus water is practically inseparable from the water neces-
sary for the purposes of navigation. This conclusion is sup-
ported by two adjudicated cases only, that is to say, 7% State
v. Eaw Claire, 40 Wisconsin, 533, and Spaulding v. Lowell, 23
Pick. 71; in neither of which it is submitted, was involved
the proposition in support of which they are cited.
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Spaulding v. Lowell has been followed in many cases. See
George v. Mendon School District, 6 Met. 4975 Hood v. Lynn,
1 Allen, 108 ; French v. Quincy, 3 Allen, 95 Minot v. West
Rowbury, 112 Mass. 1. In none of them, and in no other case
which we have been able to find, has the accidental surplus or
excess consisted of anything except a portion of that which
had necessarily been taken for a public purpose. We there-
fore submit that, upon all the facts in the record, and all the
authorities which have thus far been referred to by either of
the parties to this case, the taking of the surplus water power,
by the judgment of the court below, was for a private purpose
and that, therefore, the judgment should be reversed.

VI. The act of Congress of 1875 failed to supply a just
compensation.

The Wisconsin act of August 8, 1848, was void, for the rea-
son that it allowed the “appraisers to assess the benefits or
damages, as the case might be, to the owner from the appro-
priation of such land, water or materials,” and only provided
for the payment of damages to the owner if they exceeded the
benefits,

It is the settled law of Wisconsin that the value of property
taken must be paid, and that it cannot be reduced by offset-
ting against it benefits which may be assessed. fobbins v. Mil-
waukee & Horicon Railroad, 6 Wisconsin, 636; Blesch v.
Chicago & Northwestern Railway, 48 Wisconsin, 168 ; Bohl-
man v. Green Bay dbe. Railway, 40 Wisconsin, 157; Powers
V. Bears, 12 Wisconsin, 218; S. C. 78 Am. Dec. 733.

The defects in the state statute of August 8, 1848, were
not remedied, nor was just compensation for the property of
the Water Power Company so taken supplied by the act of
Congress of March 3, 1875, c. 166.

The Supreme Court, in its judgment below, held that that
act was equivalent to the provisions of the state statute with
reference to highways, when it only authorized an action to
be brought against the United States in the courts of the
Sta'te of Wisconsin, to obtain a judgment for its damages so
claimed. Tn this it is respectfully submitted that the court
below erred, and that the act of Congress relied upon, even if
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it was intended to apply to cases of this kind, furnished no
adequate mode for obtaining compensation, because, supposing
the Water Power Company to be fortunate enough to obtain
a judgment for its damages, it was then nearly as far from
the possession of compensation as it was before the commence-
ment of proceedings. Not one dollar could be had until an
appropriation could be obtained through some act of Congress.
It was left to trust to “the future justice of Congress.”

It seems to us that this exact question was decided in the case
of Connecticut River v. Franklin County Commissioners, 127
Mass. 50; the opinion was by Gray, C.J. The doctrine in
that State is no more stringent and exacting as to prepayment,
or the provision of a sure and adequate fund than in Wiscon-
sin, but the case goes further and points out what is not such
a sure and adequate provision.

In this respect there would seem to be an irreconecilable con-
flict between the decision of the Supreme Court of Massachu-
setts and that of the Supreme Court of Wisconsin brought
here for review, and we respectfully submit that the Supreme
Court of Wisconsin carried the doctrine of substituted pay-
ment far beyond any previously adjudged case, and that the
doctrine of the Supreme Court of Massachusetts is more
nearly in accord with all prior decisions of the Supreme Court
of Wisconsin, than is its decision which is now brought here
for review.

But suppose (for the purpose of this argument only) that the
act of Congress of 1875 did furnish adequate provision for
payment after that date of just compensation for water
power taken, it could not possibly, by relation or otherwise,
render the act of August 8, 1848, valid or effectual for the tak-
ing and passing title to the water power in question, at any
time prior to the approval of the act, to wit, March 8, 1875.

The concurring opinion of Mr. Justice Bradley in Davidson
v. New Orleans, 96 U. S. 97, stated clearly the doctrine for
which we contend ; and it was approved in Hagar v. Recla-
mation District, 111 U. S. 701.

Mr. Moses Hooper for defendant in error.




KAUKAUNA CO. v. GREEN BAY &c. CANAL. 269

Opinion of the Court.

Mg. Justice Brown, after stating the case, delivered the
opinion of the court.

(1) The only question involved in this case proper for us to
consider, is whether the act of the legislature of Wisconsin of
August 8, 1848, reserving to the State the water power
created by the erection of the dam over the Fox River, as
construed by the Supreme Court of the State, and the proceed-
ings thereunder, operated to deprive the plaintiffs in error of
their property without due process of law. Notwithstanding
the inhibition of the Constitution is not distinctly put in issue
by the pleadings, nor directly passed upon in the opinion of
the court, it is evident that the court could not have reached
a conclusion adverse to the defendant company without hold-
ing, either that none of its property had been taken, or that
it was not entitled to compensation therefor, which is equiva-
lent to saying that it had not been deprived of its property
without due process of law. This court has had frequent
occasion to hold that it is not always necessary that the
Federal question should appear affirmatively on the record, or
in the opinion, if an adjudication of such question were neces-
sarily involved in the disposition of the case by the state
court,  Wellson v. Blackbird Creek Marsh Co., 2 Pet. 245;
Armstrong v. Athens County, 16 Pet. 281; Chicago Life In-
surance Co. v. Needles, 118 U. S. 574 ; Hurcka Lake Co. v.
Yuba County, 116 U. 8. 410.

[t is argued by the defendant in error that, inasmuch as the
act of the legislature complained of was enacted in 1848, and
the Fourteenth Amendment to the Constitution was not
adopted until 1868, the provision of the latter against the
“depriving ” a person of property without due process of law
has no application to this case. There are several answers
made by the plaintiff in error to this contention: First. It was
Not the act itself which deprived the Water Power Company
of its property, but the proceedings taken under the act, and
50 far as such proceedings were taken subsequent to the con-
stitutional amendment, they fall within its inhibition. It may
well be doubted whether the mere construction of the dam
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and embankment operated of itself to deprive the owner of
lot 5 of any right to the water power, as the water continued
to flow past the lot as it had previously done, though at a
higher level than before. Be this as it may, however, it is
possible that the notice given by the Canal Company, in 1880,
of its claim to the exclusive right to this water power may be
considered as a deprivation within the meaning of the amend-
ment. Until this time there had been no active interference
with any claim or riparian xights belonging to the Water
Power Company. Second. If the erection of the dam and
embankment be treated as an assertion of an exclusive right
to the water power in front of these lots, perhaps the main-
tenance of this dam and embankment may be regarded as a
continuous deprivation of the rights of the riparian owner to
such water power, within the meaning of the constitutional
provision. The act of deprivation continues so long as the
Canal Company maintains its paramount and exclusive right
to the use of the water flowing in front of such lot. Third.
While it is undoubtedly true that the first dam and embank-
ment were constructed in the years 1853 to 1855, before the
constitutional amendment was adopted, the new dam, the
southerly end of which also abutted on lot 5, as well as the
embankment connecting this with, the old dam, was not built
until 1876 ; and in the construction of these the Water Power
Company claims that it was deprived of its property without
due process of law. The allegation of the answer in this con-
nection is “that the dam which now raises the water of said
Fox River for the filling of said government canal, in the said
complaint mentioned, is not the same dam which was bullt
by the board of public works, and in said complaint referred
to; that, after the United States became the owner of said
canal and water-way, and in about the year 1874, the United
States abandoned said old dam and built a new one, . - -
the southerly half of which said new dam and which point of
abuttal is upon land which, prior to, and at the time of, the
commencement of this suit, belonged to, and was in the posses:
sion of, and still belongs to, and is in the possession of, the de-
fendant, the Kaukauna Water Power Company ; . . that,
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after the building of said new dam by the United States, as
aforesaid, it, the said United States, constructed and extended
the said embankment along the southerly shore of said Fox
River, on said lot 5, from the said old dam down stream to,
and joined and terminated the same upon, its said new dam,
as the same is now in use ; and these defendants state, upon
information and belief, that neither the United States or any
other party ever, by purchase, condemnation, dedication, or in
any other way, acquired, of or from the owner of said lot 5,
the right to so construct or abut said new dam upon said lot 5,
or to so lengthen or construct said new part of said embankment
thereupon,” ete.

We think these facts and allegations are sufficient to raise
the constitutional question whether the property of the Water
Power Company has been taken without compensation, and
that the motion to dismiss should, therefore, be denied.

(2) The act of the legislature of Wisconsin of August 8,
1848, in so far as it provided that the water power created by
the dam erected, or other improvements made on the river,
should belong to the State, is claimed to be invalid upon the
ground, first, that it purported to take private property for a
private purpose ; and second, that if it were held to be the
taking of private property for a public purpose, it was void
under the constitution of the State, and not due process of law,
because the act did not provide a method of ascertaining and
making compensation for the property so taken. Practically
the only question is, whether this act was valid in so far as it
authorized the State to take and appropriate the water power
1 question.

It is the settled law of Wisconsin, announced in repeated
decisions of its Supreme Court, that the ownership of riparian
proprietors extends to the centre or thread of the stream, sub-
Ject, if such stream be navigable, to the right of the public to its
use as a public highway for the passage of vessels. Jones V.
P attibone, 2 Wisconsin, 308 ; Walker v. Shepardson, 2 Wiscon-
S ?’M; 8. C. 4 Wisconsin, 486 ; Norcross v. Griffiths, 65 Wis-
consin, 599, In City of Janesville v. Carpenter, 77 Wisconsin,
288, 300, it is said of the riparian owner : “ e may construct
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docks, landing places, piers and wharves out to navigable waters
if the river is navigable in fact, but if it is not so navigable
he may construct anything he pleases to the thread of the
stream, unless it injures some other riparian proprietor, or
those having the superior right to use the waters for hydraulic
purposes. . . . Subject to these restrictions, he has the
right to use his land under water the same as above water.
It is his private property under the protection of the constitu-
tion, and it cannot be taken, or its value lessened or impaired,
even for public use, ‘without compensation,” or ¢ without due
process of law,” and it cannot be taken at all for any one’s pri-
vate use.” With respect to such rights, we have held that the
law of the State, as declared by its Supreme Court is control-
ling as a rule of property. Barney v. Keokuk, 94 U. S. 324;
Packer v. Bird, 137 U. 8. 661 ; Hardin v. Jordan, 140 U. 8.
871. There is no doubt, under the facts of this case, that the
owner of lot 5 was entitled to compensation for the land appro-
priated by the State in the construction of the dam and of the
embankment in front of the lot. To what extent he was entitled
to the use of the water power created by the dam, as against
the public and the other riparian owners, may be difficult of
ascertainment, depending as it does largely upon the number
of proprietors, the width and depth of the river, the volume of
the water, the amount of fall, and the character of the manu-
factures to which it was applicable. Nor is it necessary to
answer the question in this case, since it appears that, what-
ever this property is, it has been appropriated and no provision
made for the compensation of the owner.

The case of the plaintiff Canal Company depends primarily,
as stated above, upon the legality of the legislative act of
1848, whereby the State assumed to reserve to itself any water
power which should be created by the erection of the dam
across the river at this point. No question is made of "che
power of the State to construct or authorize the construction
of this improvement, and to devote to it the proceeds of the
land grant of the United States. The improvement of the
navigation of a river is a public purpose, and the sequestration
or appropriation of land or other property, therefore, for such
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purpose, is doubtless a proper exercise of the authority of the
State under its power of eminent domain. Upon the other
hand, it is probably true that it is beyond the competency of
the State to appropriate to itself the property of individuals
for the sole purpose of creating a water power to be leased
for manufacturing purposes. This would be a case of taking
the property of one man for the benefit of another, which is
not a constitutional exercise of the right of eminent domain.
But if, in the erection of a public dam for a recognized public
purpose, there is necessarily produced a surplus of water, which
may properly be used for manufacturing purposes, there is no
sound reason why the State may not retain to itself the power
of controlling or disposing of such water as an incident of its
right to make such improvement.' Indeed, it might become
very necessary to retain the disposition of it in its own hands,
in order to preserve at all times a sufficient supply for the
purposes of navigation. If the riparian owners were allowed
totap the pond at different places, and draw off the water for
their own use, serious consequences might arise, not only in
connection with the public demand for the purposes of naviga-
tion, but between the riparian owners themselves as to the
proper proportion each was entitled to draw — controversies
which could only be avoided by the State reserving to itself
the immediate supervision of the entire supply. As there is
no need of the surplus running to waste, there was nothing
objectionable in permitting the State to let out the use of it to
private parties, and thus reimburse itself for the expenses of
the improvement.

The value of this water power created by the dam was much
greater than that of the river in its unimproved state in the
hands of the riparian proprietors who had not the means to
make it available. These proprietors lost nothing that was
useful to them except the technical right to have the water
ﬂO.W as 1t had been accustomed and the possibility of their
being able some time to improve it. If the State could con-
dlemn' this use of the water with the other property of the
Tlparian owner it might raise a revenue from it sufficient to
complete the work which might otherwise fail. There was
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every reason why a water power thus created should belong
to the public rather than to the riparian owners. Indeed, it
seems to have been the practice, not only in New York but in
Ohio, in Wisconsin, and perhaps in other States, in authorizing
the erection of dams for the purpose of navigation or other
public improvement, to reserve the surplus of water thereby
created to be leased to private parties under authority of the
State; and where the surplus thus created was a mere incident
to securing an adequate amount of water for the public im-
provement, such legislation, it is believed, has been uniformly
sustained. Thus, in Cooper v. Willsams, 4 Ohio, 253, the law
authorizing the construction of the Miami Canal, from Dayton
to Cincinnati, empowered the canal commissioners to dispose
of the surplus water power of the feeder for the benefit of the
State, and their action in so disposing of the water was justi-
fied. The ruling was repeated in the same case, 5 Ohio, 391.
In Buckingham v. Smith, 10 Ohio, 288, it was held that, if
the water of private streams should be taken by the State for
the mere purpose of creating hydraulic power, and rented to
an individual, the transaction would be illegal, and no title
would pass as against the owner; but it was intimated that in
conducting water through a feeder, a discretionary power must
necessarily rest in the agents of the State, and in making pro-
vision for a supply, it must frequently occur that a surplus
will accumulate, and that such surplus might be subject 0
lease by the commissioners. In Zittle Miami Elevator (0. V.
Cincinnati, 30 Ohio St. 629, 643, the right to lease surplus
water for private use was recognized as an incident to the
public use of a canal for the purpose of navigation; but it was
held that such use was a subordinate one, and that the right
to the same might be terminated whenever the State, in the
exercise of its discretion, abandoned or relinquished the public
vse. It was doubted whether the State could, after abandon-
ing the canal as a public improvement, still reserve to itself
the right to keep up a water power solely for private use and
as a source of revenue. “By so doing,” said the court, “the
water power would cease to be an incident to the publi(': use,
and the State would be engaged in the private enterprise of
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keeping up and renting water power after it ceased to act as
a government in keeping up the public use.” The same ruling
was made by this court in Fox v. Cincinnats, 104 U. S. 783.
See also Hubbard v. City of Toledo, 21 Ohio St. 379. In Spauld-
ing v. Lowell, 23 Pick. 71, 80, it was held that, where a town
built a market house two stories high, and appropriated the
lower story for a market, it being bona fide their principal and
leading object in erecting the building, the appropriation of
the upper story to other subordinate purposes was not such an
excess of authority as to render the erection of the building
and the raising of money therefor illegal. Chief Justice Shaw,
in delivering the opinion of the court, said: “If this had been
a colorable act, under the pretence of exercising a legal power,
looking to other and distinct objects beyond the scope of the
principal one, it might be treated as an abuse of power, and a
nullity.  But we perceive no evidence to justify such a con-
clusion in the present case. The building of a market house
was the principal and leading object, and everything else
seems to have been incidental and subordinate. . . . If
the accomplishment of the object was within the scope of the
corporate powers of the town, the corporation itself was the
proper judge of the fitness of the building for its objects, and
it is not competent in this suit to inquire whether it was a
1a}rg«ar and more expensive building, than the exigencies of the
city required.”  See also French v. Inhabitants of Quincy, 3
Allen, 9. In Attorney General v. Eaw Claire, 37 Wisconsin,
400, it was broadly held that where the State was authorized
to erect and maintain a dam for a public municipal use, the
legislature might also empower it to lease any surplus water
power created by such dam. The ruling was repeated in State
V. Eau Claire, 40 Wisconsin, 533.

Thg true distinction seems to be between cases where the
dam is erected for the express or apparent purpose of obtain-
g a water power to lease to private individuals, or where in
building a dam for a public improvement, a wholly unnecessary
excess of water is created, and cases where the surplus is a mere
Incident to the public improvement and a reasonable provision
for securing an adequate supply of water at all times for such
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improvement. No claim is made in this case that the water
power was created for the purpose of selling or leasing i, or
that the dam was erected to a greater height than was reason-
ably necessary to create a depth of water sufficient for the
purposes of navigation at all seasons of the year. So long as
the dam was erected for the bona fide purpose of furnishing an
adequate supply of water for the canal and was not a colorable
device for creating a water power, the agents of the State are
entitled to great latitude of discretion in regard to the height
of the dam and the head of water to be created; and while
the surplus in this case may be unnecessarily large, there does
not seem to have been any bad “*faith or abuse of discretion on
the part of those charged with the construction of the improve-
ment. Courts should not scan too jealously their conduct in
this connection if there be no reason to doubt that they were
animated solely by a desire to promote the public interests, nor
can they undertake to measure with nicety the exact amount
of water required for the purposes of the public improvement.
Under the circumstances of this case, we think it within the
power of the State to retain within its immediate control such
surplus as might incidentally be created by the erection of the
dam.

So far, however, as land was actually taken for the purpose
of this improvement, either for the dam itself or the embank-
ments, or for the overflow, or so far as water was diverted from
its natural course, or from the uses to which the riparian owner
would otherwise have been entitled to devote it, such owner 1
undoubtedly entitled to compensation. So far as concerns lots
6 and 7, no such compensation could be claimed, since the Su-
preme Court held, and we think correctly, that the release
executed by Hunt to the Fox and Wisconsin Improvement
Company in 1854, in which he granted to that company and
its representatives “the right to erect and forever maintain &l
embankment of the dimensions as surveyed by the enginger of
said company,” operated as a surrender of all riparian rights
appertaining to such lots not reserved in the instrument. No
such grant, however, was proven to have been made with re-
spect to lot 5, then owned by one DBeardsley, to which the
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Water Power Company now holds the title. Inasmuch as
the dam abuts upon this lot, its owner was doubtless entitled
to compensation for the land occupied by the dam and embank-
ment, as well as for the value of the use of the water diverted
from its natural course. The 17th section of the act of 1848
attempted to provide for such compensation by enacting that
“when any lands, waters or materials, appropriated by the
board to the use of the public in the construction of said im-
provements, shall not be freely given or granted to the State,
or the said board cannot agree with the owner as to the terms
on which the same shall be granted,” the superintendent shall
take measures to secure the appointment of appraisers to assess
the benefits or damages to the owner from the appropriation
of the land, ete., with a further provision that if the damages
exceeded the benefits it should be the duty of the board to
direct the same to be paid “ out of the fund appropriated to said
improvements.” It was held, however, by the Supreme Court
of Wisconsin in Sweaney v. United States, 62 Wisconsin, 396, as
well asin the present case, that it failed to give the land owner
the right to institute condemnation proceedings under it to have
his compensation determined ; and, that it the State should in-
stitute such proceedings, the condemnation when determined
was, by section 21 of the act, made payable out of the fund
appropriated for such improvements, and for these reasons.the
act did not make adequate provision for the compensation of
the owners. The construction thus given to this act is obliga-
tory upon this court.

_In 1875, however, Congress passed an act, 18 Stat. 506, to
aid in the improvement of the Fox and Wisconsin Rivers, the
first section of which provided that ‘“in case any lands or
other property is now or shall be flowed or injured by means
of any part of the works of said improvement heretofore or
bereafter constructed for which compensation is now or shall
become legally owing, and in the opinion of the officer in
charge it is not prudent that the dam or dams be lowered, the
amount of such compensation be ascertained,” ete. It is
claimed in this connection that there was nothing in the con-
tract of purchase made between the government and the
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Canal Company, by which the government was bound to pay
anything for, or on account of, the property which it did not
take and which was excepted in the deed; that the water
power created by the Kaukauna dam, and by the use of the
surplus water not required for the purposes of navigation, was
a part of the excepted property which the government did not
purchase; that whatever title the Canal Company had to such
water power and such surplus water at the time of its con-
veyance, it kept, and nothing more; that if its title was
defective, or it had none, the government was in nowise bound
to make the same good or supply it; and that to compel the
government now to pay for the water power, would require it
to make a payment it never assumed to make, and for property
it had no title to or interest in. If there were anything in
this point, it is one which should more properly be made by
the government, and if the government has seen fit, as it did,
to reimburse the riparian owners for all their damages, it
comes with ill grace from the mouth of the Water Power
Company to set up the exemption.

This construction, however, in our opinion is too narrow
and technical. The only authority by which private property
could be taken or overflowed was one derived from the State
or general government; whatever appropriation was made, or
injury done to such lands, was done solely for the benefit of
the public, and it was right the public should pay the compen-
sation therefor. There is no sound reason for a distinction in
regard to compensation between the property conveyed and
the property excepted from the conveyance — the latter being
a mere incident'to the former. The Fox and Wisconsin Im-
provement Company, in receiving title from the State, did not
undertake to reimburse the riparian proprietors for damages
to their lands, and it was inequitable that it should be called
upon to do so. It was.said by this court in United StatesV.
Jones, 109 U. 8. 513, 514, speaking of the act of 1870 authoriz-
ing the purchase of the improvements: “Some of the dams
constructed had caused the lands of several parties to be over
flowed, and in the estimate of the amount to be paid by the
United States no account was taken of the liability of the
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company for such damages. The question, therefore, soon
arose whether the payment of these damages devolved upon
the United States; and this question was submitted by the
Committee on Commerce of the House of Representatives to
the Secretary of War, and was by him referred to the Assist-
ant Judge Advocate General. That officer held that liability
for the damages incurred from the flowage of water on the
lands of others, caused by the works constructed, followed the
property transferred and devolved on the United States.” It
is true that the defendant in error could not by its deed of
1870, or by any reservation of the water power therein con-
tained, saddle the government with the burden, but it was a
burden already existing, which could not be discharged until
the proper compensation had been provided. The land was
not taken for the purpose of creating a water power, but for
improving the navigation of the river, and there was no rea-
son for charging the defendant in error, which had reserved
the water power only, with the payment of compensation.
The question of compensation is one separate and apart from
the transfers of which this property was the subject, but one
which in honor as well as in law was chargeable upon the pub-
lic. The act of 1875 in question seems to have originated
from the report of the Assistant Judge Advocate General,
_upon whose opinion a bill was prepared for the assumption by
the United States of the company’s liability for such damages.
The terms of this act are broad enough to cover not only
lands taken for flowage purposes, but all injury done to lands
or other property by means of any part of the works of said
Improvement, which would include damages caused by the
.d1versi0n of the water. It is true that this act, after remain-
Ing in force about thirteen years, seems to have been repealed
by the deficiency bill of 1888, 25 Stat. 4, 21, which, after mak-
g appropriation for the payment of flowage damages to
about 125 different claimants, declared that the United States
should not be “held liable for damages heretofore or now
caused by the overflow of the lands or other property of any
person ... unless the action or proceeding to ascertain
and determine the amount . . . shall have been or shall
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be commenced . . . prior to the passage of this act; and
all claims and causes of action now existing upon which no
proceeding has been already or shall be taken within the time
last specified to enforce the same shall be forever barred.”
Congress was not obliged to keep the act of 1875 in operation
forever, and reasonable opportunity having been afforded to
the plaintiffs in error to obtain compensation for the damages
sustained by the construction of the improvement, we think
they must be deemed to have waived their right to them.
‘Where a statute for the condemnation of lands provides a
definite and complete remedy for obtaining compensation,
this remedy is exclusive; the common law remedy or proceed-
ing is superseded by the statute, and the owner must pursue
the course pointed out by it. Mills on Eminent Domain, sec-
tions 87, 88. It is true that, if the statutory remedy be incom-
plete or imperfect, the owner is not thereby debarred from his
common law remedy and may recover his damages in an ac-
tion of trespass or ejectment. But it does not follow even
from this that he has a right, especially after acquiescing in
the appropriation of his land for a number of years, to take
the law into his own hands, and manw forti repossess himself
of his own. Thus, if a railway company, without condemna-
tion proceedings, took possession of a lot of land for its track
and ran its trains over it for the time which elapsed in this
case between the building of the dam and the cutting of the
embankment by the plaintiffs in error, it would scarcely be
claimed that the owner could enter upon the land, tear up the
rails, and throw his fences across the road-bed. Such a pro-
ceeding was attempted in State v. Hessenkamp, 17 Towa, 25,
and the result was an indictment for wilfully obstructing the
track. The court declined to instruct the jury that if the de-
fendant owned the land, and the railroad company had not
obtained a right of way over it, defendant had a right to place
what he pleased upon the land, and should be acquitted; and
the Supreme Court said of this refusal that it was so obviously
right that “we can scarcely believe it is expected of us to
undertake a vindication of its correctness.” ~So in Dunlap V-
Pulley, 28 Towa, 469, the defendant, during his term of offic®
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as road supervisor, fenced up and obstructed a certain county
road which had been laid out over a tract of land owned by
him, claiming the right to do so upon the ground that he had
never been paid a just compensation. The court held, how-
ever, that though entitled to compensation, he was entitled to
it only in the manner provided by law. “If he failed to ask
for compensation, or failed to apply in time, or applying, was
unsuccessful in showing his right thereto, he could not, upon
any principle, resist the right of the public to open the road,
upon the ground that he has not been paid for injuries or
losses which he claims to have sustained. If the board re-
jected his claim because not properly presented, because not
preferred in time, or upon any ground, (having jurisdiction so
to decide,) his remedy was by appeal.”

Under the circumstances of this case we do not think it was
within the power of the owner of lot 5, after acquiescing for
over twenty-five years in the construction of the dam, and the
exclusive appropriation of the water by the State, to treat their
proceedings as a nullity, and take such action as could only be
Justified upon the theory that the State and the Canal Company
had acquired no rights by its long silence. The claim of the
Water Power Company is to cut the embankment erected by
authority of the State, and to draw off one-half of the surplus
water power of the pond, upon the ground that it is now the
owner of the southern bank of the river, and this, too, without
taking any legal proceedings in assertion of this right so to do.
Its position necessarily assumes that, by virtue of its owner-
ship of lot 5 (all damages connected with lots 6 and 7 having
been released by their then owner, Hunt), it is entitled to one-
half of the water created by this improvement, and that, too,
without, reference to the riparian rights properly appurtenant
to lot 5 before the improvement was made, or to any particu-
lft.r fall from the upper to the lower corner of such lot. It is
difficult to see how, under these circumstances, this claim can
be sustained. The dam was built for a public purpose, and
the act provided that if, in its construction, any water power
was incidentally created, it should belong to the State, and
might be sold or leased, in order that the proceeds of such sale
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or lease might assist in defraying the expenses of the improve-
ment. A ruling which would allow a single riparian owner
upon the pond created by this dam to take to himself one-half
of the surplus water without having contributed anything
towards the creation of such surplus or to the public improve-
ment, would savor strongly of an appropriation of public prop-
erty for private use. If any such water power were incidentally
created by the erection of a dam, it was obviously intended that
it should belong to the public and be used for their benefi,
and not for the emolument of a private riparian proprietor.
The cutting of the embankment under the circumstances of
this case and the appropriation of the surplus water which the
Water Power Company had had no hand in creating, was a
trespass which the court had a right to enjoin.

We do not undertake to say whether a bill in equity, framed
upon the basis of a large amount of surplus water not used,
might not lie to compel an equitable division of the same upon
the ground that it would otherwise run to waste.

Our conclusion is that there was no taking of the property
of the plaintiff in error without due process of law, and the
decree of the Supreme Court of Wisconsin is

Affirmed.

Mk. JusticeE Harran dissented.

ST. PAUL, MINNEAPOLIS AND MANITOBA RAIL
WAY COMPANY » TODD COUNTY.

ERROR TO THE SUPREME COURT OF THE STATE OF MINNESOTA.
No. 132, Argued and submitted December 18, 1891. — Decided January 4, 1892

A decision of the Supreme Court of a State, sustaining as valid a statutory
contract of the State exempting the property of a railway company fro.m
taxation, but deciding that a certain class of property did not come within
the terms of the exemption, is not an impairment of the contract by &
law of the State and is not subject to review in error here. )

New Orleans Water Works Co.v. Louisiana Sugar Refining Co., 125 U. &
18, affirmed and applied.
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Tre court stated the case as follows :

This was a proceeding to enforce payment of taxes on real
estate remaining delinquent on the first Monday of January,
1886, for the county of Todd, State of Minnesota, and was
tried in the District Court of the Seventh Judicial District of
that State, which made and filed findings of fact and conclu-
sions of law and ordered judgment for the county against the
railway company for the collection of the taxes in question and
the interest and penalties thereon together with costs. The
entry of judgment was then stayed by the District Court,
which certified its findings of fact and its decision in the case
to the Supreme Court of the State for its consideration. The
matter having been duly argued and submitted, the Supreme
Court affirmed the order of the court below, whereupon a re-
mittitur having been sent down, judgment was given in favor
of the county and against the railway company, adjudging the
lands in question liable for taxes, penalties, costs and disburse-
ments, and that the lands be sold unless the amounts were
paid accordingly, and afterwards, an appeal having been taken
to the Supreme Court, the judgment of the District Court was
in‘all things affirmed. A writ of error from this court was
then allowed by the Chief Justice of the State Supreme Court.
The opinion of that court will be found reported in 38 Minne-
sota, 163, and states the case as follows :

“This railway corporation in 1882 purchased 35,000 acres of
lgnd in Todd County, which, excepting an inconsiderable por-
tion, was timbered land. The question to be determined is as
to whether these lands are exempt from ordinary taxation.
The lands were purchased on account of their being valuable
timber lands. Since 1885 the corporation has been engaged
' cutting the timber, and converting it into boards, plank, ties
and lumber of all kinds. The greater part of this has been
used .in constructing and repairing the railroad of this corpora-
tion in this State; the remainder (about one-third) has been
used for a like purpose upon that part of the road which is in
the Territory 6f Dakota. In some places, where the timber
has been cut, grass has grown up, a small quantity of which
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has been sold. Upon a part of one tract a town site had been
platted before this land was purchased by the corporation, and
a part of the lots are now owned by it.

“This corporation became the owner of a part of the line of
the Minnesota and Pacific Railroad Company, and as to its
line of road succeeded to the rights, frahchises and immunities
of that company, including its exemption from ordinary taxa-
tion. As to this no question is raised ; nor that the charter of
the Minnesota and Pacific Company is to be referred to as de-
fining the exemption to which the St. Paul, Minneapolis and
Manitoba Company is entitled. By section 1 of this charter
(Laws 1857, Ex. Sess. c. 1) corporate powers were granted,
including the right to acquire, by purchase or otherwise, and
to hold, convey, sell and lease, property and estates, either real
or personal or mixed. Section 2 empowered the corporation
to locate, construct and operate a railroad. Section 3 author-
ized the appropriation, by virtue of the right of eminent de-
main, of a belt of land, not exceeding 200 feet in width, through-
out the entire length of the road, and to take property even
beyond that limit for certain necessary purposes. Section 16
regranted to the corporation the lands granted to the Territc‘)ry
by act of Congress. Section 18 provided for the annual pay-
ment to the State of three per cent of the gross earnings of the
railroad, ‘in lieu of all taxes and assessments whatever, and
that, ‘in consideration of such annual payments, the said com-
pany shall be forever exempt from all assessments and taxes
whatever . . . upon all stock in the said Minnesota and
Pacific Railroad Company, whether belonging to said company
or to individuals, and upon all its franchises or estate, real, per-
sonal or mixed, held by said company; and said land granted
by said act of Congress . . . shall be exempt from all fax-
ation till sold and conveyed by said company.’ Section 20
declared that the company should be ‘ capable, in law, of tak-
ing and holding any lands granted by the government of the
United States, or of this Territory, or of the future State, Of
by other parties, which shall be conveyed to it by this act, O
by deed, gift or purchase, or by operation of law, and may
mortgage, pledge, sell and convey the same. 4
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Mr. M. D. Grover for plaintiff in error.

Myr. Moses E. Clapp, Attorney General of the State of Min-
tesota, for defendant in error, submitted on his brief.

Mz. Cmier Justice FuLLEr, after stating the case, delivered
the opinion of the court.

The lands in question were assessed in pursuance of sections
1and 6, of chapter 11, of the General Statutes of the State of
Minnesota, entitled “ Taxes,” which are as follows:

“§ 1. All real and personal property in this State, and all
personal property of persons residing therein, the property of-
corporations now ex'isting, or hereafter created, and the prop-
erty of all banks or banking companies now existing or here-
after created, and of all bankers, except such as is hereinafter
expressly excepted, is subject to taxation, and such property,
or the value thereof, shall be entered in the list of taxable
property for that purpose, in the manner prescribed by this
act: provided, that railroad, insurance and telegraph compa-
nies shall be taxed in such manner as now is or may be hereafter
fixed by law.”

“§ 6. All real property in this State, subject to taxation,
shall be listed and assessed every even-numbered year, with
reference to its value on the first day of May preceding the
assessment ; and all real estate becoming taxable any interven-
ing year shall be listed and assessed with reference to its value
on the first day of May of that year.” Stats. Minn. 1878, 4th
ed. ¢. 11, §§ 1 and 6; Stats. Minn. 1891, §§ 1382, 1428 and
references,

Sections 1 and 7, c. 12, of the Revised Statutes of the Terri-
tory of Minnesota for the year 1851 (p. 94) read:

“Sec. 1. All property, real and personal, within the Terri-

tory, not expressly exempted therefrom, shall be subject to
3 taxaﬁon in the manner provided by law.”

“Sec. 7. The real estate of incorporated companies, liable
to taxation, shall be assessed in the district in which the same
shall lie, in the same manner as the real estate of individuals.”
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By section 2 of the schedule of the state constitution,
adopted in 1857, it was provided: “All laws now in force in
the Territory of Minnesota not repugnant to this constitution,
shall remain in force until they expire by their own limitation,
or be altered or repealed by the legislature.” Stats. Minn. 1878,
p- 30.

We are met on the threshold of the case by the objection
that the writ of error cannot be maintained.

It is conceded that the Supreme Court of Minnesota did not
pust its decision on the ground that there was not a valid con-
tract between the State and the company exempting its prop-
erty from taxation, but held that the exemption claimed did
not attach to these lands, and it is argued that «if such lands
are within the contract of exemption contained ip the com-
pany’s charter, then the obligation of that contract was im-
paired by the assessment, under chapter 11 of the general laws
of the State, and the decision of the Supreme Court holding
that the lands were subject to assessment under such laws.”
Our jurisdiction cannot be maintained upon that view. As
stated by Mr. Justice Gray, speaking for the court, in New
Orleans Waterworks Company v. Lowisiana Sugar Refining
Company, 125 U.S. 18,30: “In order to come within the
provision of the Constitution of the United States which de-
clares that no State shall pass any law impairing the oblige
tion of contracts, not only must the obligation of a contract
have been impaired, but it must have been impaired by a L?LW
of the State. The prohibition is aimed at the legislative
power of the State, and not at the decisions of its courts, or the
acts of administrative or executive boards or officers, or the
doings of corporations or individuals.” And the language of
Mr. Justice Miller, in exposition of the rule, is quoted {rom t0
opinions of the court delivered by him: “ It must be the com-
stitution, or some law of the State, which impairs the obliga-
tion of the contract, or which is otherwise in conflict with the
Constitution of the United States; and the decision of the state
court must sustain the law or constitution of the State in the
matter in which the conflict is supposed to exist; or the case
for this court does not arise.” Railroad Company V- Rock, 4
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Wall. 177, 181.  “ We are not authorized by the judiciary act
to review the judgments of the state courts because their
judgments refuse to give effect to valid contracts, or because
those judgments, in their effect, impair the obligation of con-
tract. If we did, every case decided in a state court could be
brought here, when the party setting up a contract alleged
that the court had taken a different view of its obligation to
that which he held.” Knowx v. Hrchange Bank, 12 Wall. 879,
383.

The position of the State was not that the lands in question
were rendered taxable by any law passed subsequent to the
company’s charter, but that under the terms of the contract
itself the lands were taxable. No subsequent law is referred
to upon which the opinion of the court proceeded; on the con-
trary, the law was the same, so far as any question arising
here was concerned, as that above quoted from the territorial
law of 1851. What the court held was that statutes imposing
restrictions upon the taxing power of a State, except so far as
they tend to secure uniformity and equality of assessment, are
to be strictly construed, Bank v. Tennessee, 104 U. S. 493, and
that tested by this rule the exemption in the company’s char-
fer “ was not applicable to large tracts of timber land pur-
chased by the corporation from which to take timber to be
converted into ties and lumber for the use of the corporation,”
and that consequently these lands were subject to taxation.
It is impossible therefore for this writ of error to be sustained,

and it is accordingly
Dismissed.

Mz. Justicr Braprey and Mr. Justice Lamar were not

present at the argument and took no part in the decision of
this case.
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ERROR TO THE SUPREME COURT OF THE STATE OF NORTH DAKOTA,
No. 1320. Submitted November 23, 1891. — Decided January 4, 1892.

The Northern Pacific Railroad Company sold to a purchaser a tract included
in the original grant to it which had never been patented, and on which
the costs of survey had never been paid. The tract was sold for non-
payment of taxes while Dakota was a territory, and the purchaser paid
therefor. The Supreme Court of North Dakota held that the land was
not taxable when the tax was levied and assessed, and that nothing
passed by the sale. The purchaser brought this action in the state court
of North Dakota to recover back the purchase-mongey paid at the tax sale.
A judgment in plaintifi’s favor was reversed by the Supreme Court of
the State, no question being made as to the regularity of the tax sale and
proceedings. Held, that the exemption of the land from taxation having
been recognized by the state court, no Federal question was involved,
and the writ of error must be dismissed.

Morion to dismiss. The court stated the case as follows:

Plaintiff presented a claim to the board of county commis-
sioners of Cass County, Dakota Territory, to recover moneys
paid by him as the purchase price of certain lands sold by the
county treasurer for delinquent taxes at a tax sale in 1885,
The claim was rejected and plaintiff appealed to the District
Court of Cass County, where the cause was tried upon an
agreed statement of facts without a jury, and resulted in 2
judgment in favor of the plaintiff. The defendant preserved
proper exceptions to the rulings and action of the court, and
carried the case by appeal to the Supreme Court of the Terrl-
tory.

After the admission of North Dakota as 4 State, the appeal
was heard and decided by the State Supreme Court, which
had succeeded to the jurisdiction of the Territorial Supreme
Court. The opinion will be found reported, in advance of the
official series, in 48 N. W. Rep. 232. The judgment below
was reversed with instructions to dismiss the case, and there-
upon a writ of error was taken out from this court.
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Argument against the Motion.

Counsel agree that the facts appearing of record are sub-
stantially as follows: That the lands in question were part of
the original grant by the United States to the Northern
Pacific Railroad Company ; that the company had, prior to
the levy and tax sale, disposed of said lands to private parties
by deeds and contracts, and such parties were in possession;
that no patents had been issued ; that the company earned the
lands after the passage of the act of Congress, approved July
15, 1870, in regard to payment of the cost of surveying; that
they were surveyed at the expense of the United States gov-
ernment, after the date of the act, and no part of the cost and
expense of the survey had been repaid by the company to the
United States; that in 1884 and prior thereto, the taxing
officers of Cass County assessed the lands and levied taxes
thereon, which remained unpaid October 6, 1885, on which
date the treasurer of the county proceeded to sell them for
delinquent taxes, and plaintiff became the purchaser; and it
was to recover the purchase money so paid that the action was
brought. No question is made as to the regularity of the tax
sale, or the proceedings leading thereto.

Mr. Jokn F. Dillon and Mr. Harry Hubbard for the
motion.

Mr. Wil et e (with whom was Mr. Seth New-
man on the brief) opposing.

The authority sought to be exercised by the assessor is con-
trary to the laws of the Territory, which provide that « the prop-
erty of the United States ” ¢ shall be exempt from taxation.”
Nowhere is any authority given to the assessor to assess non-
ta_lxable lands, and his action was an exercise of authority in
direct violation of its statutes. The Federal question is: Were
'Fhe lands attempted to be assessed, when the assessor had no
lrisdiction by reason of their immunity from taxation under
the Constitution and laws of the United States? This question
Was raised below and was decided against such immunity.

That is sufficient to give this court jurisdiction. 7he Banks v.
VOL. cxXL11—19
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The Mayor, 7 Wall. 16. It was raised at the proper time and
in the proper manner. Detroit City Railway v. Guthard, 114
U. 8. 133.

Mk. Crier Justice Furier, after stating the case, delivered
the opinion of the court.

This case comes before us on motion to dismiss the writ of
error.

The question arising for determination in the state court
was whether the money which had been paid by the purchaser
of the lands at the tax sale could be recovered back either at
common law or under the Dakota statute in that behalf. The
ground upon which the tax title was held to have failed was
that the United States had a lien upon the lands, and that,
therefore, they could not, under the laws of the United States,
be sold for taxes, but that fact did not impress with a Federal
character the inquiry as to the right of recovery.

It is earnestly urged that the lands were “a part of the pub-
lic domain of the United States,” and, as no tax could therefore
be imposed thereon, that they were not within the jurisdiction
of the Territory of Dakota or its taxing officers for the purpose
of assessment and taxation; that this was an immunity under
the Constitution and laws of the United States, which was
specially set up and claimed by appellant ; and that the deck
sion of the state court was against such immunity. But the
Supreme Court of North Dakota held, that in view of tl'le
decision of this court in Northern Pacific Railroad v. T’ rfzzll
County, 115 U. S. 600, the lands were not taxable at the tine
the taxes were assessed and levied, and that nothing passed
by the sale. The exemption of the lands from taxation was,
in other words, fully recognized and allowed.

Plaintiff in error insists that although, in the absence of
statute the purchaser of a defective titlé at a tax sale cannob
recover back the money paid, yet there is an exception to this
rule where there is no jurisdiction whatever to impose the tax,
and that this case comes within that exception, because the
assessor had no jurisdiction to decide whether the lands 11
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question were or were not taxable. And he contends that
the Supreme Court of North Dakota decided against the right
of recovery at common law, not upon the ground that such
recovery could not be had even where there was an absolute
want of jurisdiction, but upon the ground that if the assessor,
in good faith and relying upon the record as it appeared to
him, assessed the lands against private parties in possession,
though they in fact belonged to the United States, such act
would not be without jurisdiction, although the assessment
could not be sustained. Hence it is argued that the court de-
cided against the immunity from the jurisdiction of the assessor.
Since, however, it was because the exemption was sustained
that the purchaser at the tax sale brought this action, the
reasoning of the state court cannot be availed of by him as a
denial of an immunity to which he was entitled. It was the
assessor’s duty under the Dakota statutes to return a tax list
including all the lands that were taxable, and in doing so he
passed upon the question whether they were or were not taxa-
ble, and if he put upon the list lands that were exempt, and
those lands were sold for taxes, whether the purchase money
could be recovered back was, irrespective of the statute, purely
a common law question which was not changed by the fact
that the exemption arose under the laws of the United States.
As between the plaintiff and the county, it was for the state
court to decide whether a recovery could be had, and that
decision embraced no direct ruling upon a Federal question
adverse to the plaintiff, even though it were based upon the
ground that the assessor had jurisdiction to the extent stated.
In Williams v. Weaver, 100 U. 8. 547, the plaintiff sought
to hold the defendants individually liable for the sum which
¢ was compelled to pay as taxes on his shares of national
bank stock, by reason of the wrongful assessment thereof for
the year 1874, made by them in their official character as the
bO'an of assessors of the city of Albany; and Mr. Justice
M‘Her, delivering the opinion of the court, said: «The Court
°f Appeals, in its opinion, conceding the assessment to be in
;nény respects erroneous and to the prejudice of plaintiff,
A0lds that, in the absence of fraud or intentional wrong, the
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defendants were not personally liable in damages for any error
in the assessment. Whether that court decided that question
correctly or not, it is not a Federal question, but one of gen-
eral municipal law, to be governed either by the common law
or the statute law of the State. In either case it presents no
question on which this court is authorized to review the judg-
ment of a state court. That decision is also conclusive of the
whole case. If the defendants, in assessing property for taxa-
tion, incur no personal liability for any error they may commit,
the fact that the error consisted in a misconstruction of an act
of Congress can make no difference. An officer whose duty
personally, as the Court of Appeals of New York holds, is
mainly judicial, is no more liable for a mistaken construction
of an act of Congress than he would be for mistaking the
common law or a state statute.”

In The Banks v. The Mayor, T Wall. 16, cited and relied
on by plaintiff in error, an act of the New York legisla-
ture authorized the issue of bonds by way of refunding to
banks such portions of a tax as had been assessed on Federal
securities exempted by the Constitution and statutes of the
United States from taxation, and the officers who were em-
powered to issue the obligations refused to sign them, because,
as they alleged, a portion of the securities for the tax on
which the banks claimed reimbursement was, in law, not ex-
empt, and the highest court of the State sanctioned this
refusal. There, the decision by the State court was against
the exemption claimed, and it was held that this was a de
cision against a right, privilege or immunity claimed under
the Constitution or a statute of the United States, and that,
therefore, this court had jurisdiction.

In the case at bar, as we have said, the lands were held to
be not taxable, and the question of the jurisdiction of the
assessor, in the first instance, in making the assessment, Was
not so resolved as to deny the exemption. We do not under-
stand it to be contended that, so far as the decision of the
state court rested upon the construction of the statute, a1y
Federal question was involved.

The writ of error 8 dismissed.




STUTSMAN COUNTY ». WALLACE.

Statement of the Case.

STUTSMAN COUNTY ». WALLACE.

APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF
DAKOTA.

No. 89. Argued November 13, 1891. — Decided January 4, 1892.

Upon the construction of the constitution and laws of a State, this court,
as a general rule, follows the decisions of its highest court, unless they
conflict with or impair the efficacy of some provision of the Constitu-
tion or of a law of the United States, or a rule of general commercial law.

In the case of an appeal from a judgment of the Supreme Court of a Terri-
tory, which was admitted as a State after the appeal was<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>