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SUPREME COURT OF THE UNITED STAT}ES,

=)

OCTOBER TERM, 1887.

LAWTHER ». IIAMILTON.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE EASTERN DISTRICT OF WISCONSIN.

Argued October 28, 31, 1887. — Decided January 9, 1888.

Letters-patent No. 168, 164, issued September 28, 1875, to Alfred B. Lawther
for a new and improved process for treating oleaginous seeds was a
patent for a process consisting of a series of acts to be done to the
flaxseed and, construed in the light of that knowledge which existed
in the art at the time of its date, it sufficiently describes the process to
be followed; but it is limited by the terms of the specification, at least
so far as the crushing of the seed is concerned, to the use of the kind of
instrumentality therein deseribed, namely, in the first part of the process,
to the use of powerful revolving rollers for crushing the seed between
them under pressure.

Moistening the flaxseed by a shower of spray in the mixing-machine, pro-
duced by directing a jet of steam against a small stream of water, does
in fact ‘“moisten the seeds by direct subjection to steam,” and thus
comes within the clause of Lawther’s patent.

A license from the plaintiff in error to the defendants in error cannot be
implied from the facts proved in this case.

B v Equrry to restrain infringements of letters-patent.
Decree dismissing the bill.  Complainant appealed. 21 Fed.
Rep. 811. The case is stated in the opinion of the court.
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Opinion of the Court.

Mr. John W. Munday for appellant. Mr. Edmund Adcock
was with him on the brief.

Mr. Charles E. Shepard for appellee.
Mz. Justice Braprey delivered the opinion of the court.

The appellant, Alfred B. Lawther, filed his bill in the court
below against the appellees, alleging that they were infringing
a patent granted to him on the 28th of September, 1875, for
certain improvements in processes of treating oleaginous seeds,
and praying for an account of profits and damages, end an
injunction. The Circuit Court, being of opinion that the
patent could not be sustained as a patent for a process, (which
it was claimed to be,) dismissed the bill. We are called upon
to revise this decision.

In the specification of the patent the patentee states that
the object of his invention is “ to improve the process of work-
ing flaxseed, linseed, and other oil seeds, m such a manner
that a greater yield of oil is obtained at a considerable saving
of time and power in the running of the crushing, mixing,
and pressing machines, while also a cake of superior texture
is produced.”

The specification proceeds as follows: “Ilitherto it has
been the practice to crush the oil seeds between revolving
rollers, and completing the imperfect crushing by passing
them under heavy stones known as the edge-runners or mul-
lers, under addition of a quantity of water, the crushed and
moistened seed being then taken from the mullerstones and
stirred in a heated steam-jacketed reservoir preparatory to
being placed into the presses for extracting the oil.

“This process has been found imperfect in regard to many
points, but mainly on account of the over-grinding of portions
of the seed and the husks or bran when the seeds were exposed
for too long a time to the action of the muller-stones, so as to
form a pasty mass and produce an absorption of oil by the
fine particles of bran, while on the other hand the under-
grinding, by too short an action of the stones, rendered the
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presses incapable of extracting the full amount of oil from the
seed.

« My process is intended to remedy the defects of the one
at present in use, and consists mainly in conveying the oil
seeds through a vertical supply-tube and feeding-roller at such
degree of pressure to powerful revolving rollers that each seed
is individually acted upon, and the oil-cells fully crushed and
disintegrated. They are then passed directly, without the use
of muller-stones, to the mixing-machine to be stirred, mois-
tened, and heated by the admission of small jets of water or
steam to the mass, and then transferred to the presses.

“The oil seeds are by my new process first conveyed to a
hopper and fluted seed-roller at the top of an upright feed-tube
of the crushing-machine, by which the seeds are fed, under
suitable pressure, to revolving rollers of sufficient power, which
run at a surface speed of about one hundred and fifty to two
hundred feet per minute.

“The pressure on the seeds in the feed-tube is necessary, as
the oil seeds would otherwise not feed readily into rollers
revolving under great pressure. The oil seeds are thereby
compelled to pass evenly and steadily through the rollers,
which have, therefore, a chance to act on all of them and
break the oil-cells uniformly without reducing any portion to
a pasty condition. The bran is also left comparatively coarse,
so that it shows the nature of the seed after pressing.

“ The muller-stones and their over or under grinding of any
portion of the seeds are entirely done away with by this mode,
which makes not only the machinery less expensive, but pro-
duces also a saving of power required in running the same.
The crushed seeds are next placed in a steam-jacketed reser-
voir of the mixing-machine, where they are stirred, moistened,
and heated by perforated revolving stirrer-arms, which throw
Jets of water or steam into the mass so as to thoroughly per-
meate and mix the same. The crushed and moistened mass is
transferred to the presses for the extraction of the oil, which
operation requires less power on account of the uniformity of
the mass, produces a greater yield of oil, and furnishes an
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improved quality of oil-cake, or residue, of open-grained, flaky
nature, capable of being split in regular pieces at right angles
to the direction of pressure.”

Iaving thus described his invention, the patentee states his
claim to be “the process of crushing oleaginous seeds and ex-
tracting the oil therefrom, consisting of the following succes-
sive steps, viz., the crushing of the seeds under pressure, the
moistening of the seeds by direct subjection to steam, and,
finally, the expression of the oil from the seed by suitable
pressure, as and for the purpose set forth.”

The purpose and effect of the invention claimed by the
patentee as a new process, and the argument against the va-
lidity of the patent as a patent for a process cannot be better
or more clearly stated than is done in the opinion of the court
below, pronounced by Judge Dyer, 21 Fed. Rep. 811. We
quote therefrom as follows: “ The proofs show, and in fact it
is undisputed, that formerly, in the process of extracting oil
from flaxseed, the seed was subjected to the crushing and dis-
integrating action of the muller-stones, which consisted of two
large and very heavy stone wheels mounted on a short hori-
zontal axis, and attached to a vertical shaft. By the rotation
of this shaft the stones were caused to move on their edges
shortly around in a circular path upon a stone bed-plate, with
a peculiar rolling and grinding action, upon a layer of flaxseed
placed on the bed-plate. This was the usual mechanical appli-
ance in connection with the operating movement of the muller-
stones. By this means such portions of the seed as came in
contact with the mullerstones were reduced to a complete
state of pulverization. To facilitate the disintegrating action
of the muller-stones, the seed was generally first more or less
crushed by passing it through one or more pairs of rollers,
thus better preparing it for the rubbing and grinding action
of the muller-stones. The further treatment of the seed re-
quired the application of heat and moisture, and this was
accomplished in various ways. Sometimes the heat and mois-
ture were applied by a steaming device before the seed was
crushed by the muller-stones; sometimes the seed was mois-
tened when it was under the action of the muller-stones by
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sprinkling water upon the layer of seed beneath the stones,
the heat being applied afterwards by a separate operation.
At other times both heat and moisture were applied after the
seed had been run through the mullers, and was in the form
of meal in the heater. As the last step in the process the seed
thus crushed and disintegrated, and in moist and warm condi-
tion, was usually placed in haircloth mats or bags, and sub-
jected to hydraulic pressure, by which means the oil was
extracted. This was the state of the art, and this the usual
process when the complainant obtained his patent.”

The court then states the process set out in the appellant’s
patent, and, after some observations thereon, proceeds to
say :

“The crushing of oleaginous seed, so that ultimately it may
be in condition for the application of hydraulic pressure, was
always a step, and, necessarily the first step, in the process of ex-
tracting the oil therefrom. As we have seen, that step was for-
merly accomplished by means of rollers and muller-stones. The
complainant ascertained, by practice, that in crushing the seed
the tearing, pulverizing action of the muller-stones was injuri-
ous, and so he dispensed with that mechanical operation in
the crushing step of the process, and employed the rollers
alone. He thereby simply omitted one of the instrumentali-
ties previously used in the first stage of treatment of the seed.
This was undoubtedly a useful improvement, but it was not
the invention or discovery of a new process. Each step in the
process existed and was known before; namely, crushing the
seed, beating and moistening it, and, finally, the application of
hydraulic pressure. 'What the complainant accomplished was
a change in mechanical appliances and operation, by which an
existing process, and each step thereof, were made more effec-
tive in its results. For this he may have been entitled to a
mechanical patent. . . . Ile discovered that more advan-
tageous results were attainable by dispensing with the use of
muller-stones ; and that these results were also promoted by the
improved construction of the rollers and other mechanical ap-
pliances for heating and moistening the seed, is quite apparent.
The discovery or invention was not of a new series of acts or
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steps constituting a process, but only of certain mechanical
changes in carrying into effect the well-known old steps of
the process.”

The view thus taken by the court below seems to us open to
some criticism. If, as that court says, and we think rightly
says, the omission of the muller-stones is a real improvement
in the process of obtaining the oil from the flaxseed ; if it pro-
duces more oil and better oil-cakes, and it is new, and was not
used before ; why is it not a patentable discovery ? and why is
not such new method of obtaining the oil and making the oil-
cakes a process? There is no new machinery. The rollers are
an old instrument, the mixing machinery is old, the hydraulic
press is old ; the only thing that is new is the mode of using
and applying these old instrumentalities. And what is that
but a new process? This process consists of a series of acts
done to the flaxseed. It is a mode of treatment. The first
part of the process is to crush the seed between rollers. Per-
haps, as this is the only breaking and crushing of the seed
which is done, the rollers are required to be stronger than
before. DBut if so, it is no less a process.

The evidence shows that, although the crushing of the seed
by two horizontal rollers, and then passing 1it, thus crushed,
under the muller-stones, was the old method commonly used,
yet that, for several years before Lawther took out his patent,
a more thorough crushing had been effected by the employ-
ment of four or five strong and heavy rollers arranged on top
of one another in a stack, still using the muller-stones to grind
and moisten the crushed seed after it was passed through the
rollers. The invention ot Lawther consisted in discarding the
muller-stones and passing the crushed seed directly into a mix-
ing-machine to be stirred, moistened, and heated by jets of
steam or water, and then transferring the mass to the presses
for the expression of the oil by hydraulic or other power,

The machinery and apparatus used by Lawther had all
been used before. His only discovery was an improvement in
the process. 1IIe found that, by altogether omitting one of
the steps of the former process — the grinding and mixing
under the muller-stones — and mixing in the mixing-machine
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by means of steam, a great improvement was effected in the
result. :

Why should it be doubted that such a discovery is patent-
able? It is highly useful, and it is shown by the evidence to
have been the result of careful and long-continued experi-
ments, and the application of much ingenuity.

By the omission of the mullers greater care may be neces-
sary on the part of the workman in carrying on the operations,
especially in watching the moistening and mixing process so
as to produce the proper moisture and consistency of the mass
before subjecting it to hydraulic pressure. DBut though it be
true that the new process does require greater care, and even
greater skill, on the part of the workman than was formerly
required, this does not change its character as being that of a
process, nor does it materially affect its utility.

The only question which, in our view, raises a doubt on the
validity of the patent, is, whether it sufficiently describes the
process to be followed in order to secure the beneficial results
which it promises. The patentee, when on the witness-stand,
stated that the invention was perfected on the 2d day of June,
18745 that it was the result of a long series of experiments
which were not entirely successful until that date. Iis account
of it is thus elicited, on his cross-examination :

“57. When did this invention, as you claim it, as you de-
scribe it in this patent, first take tangible and practical shape
in your mind as a whole process ?

“A. Complete and perfect in 1874.

“58. What time?

“A. Between the 31st of May and the 2d of June.

“59. What was the particular improvement that produced
the change in results at that time?

“A. It was the perfecting of all of the improvements, the
harmonious working of all the changes that we had made in
the matter; most of the changes had taught us something,
and when we learned it all we knew it.

“60. What particular thing brought about that change at
that time ?

“A. Idon’t know that 1 could locate any particular thing
of any importance or magnitude.
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“61. What did you do different on the first or second of
June or thereafter from what you had done on the 30th of
May or theretofore ?

“A. I have answered that before as near as I can. I only
know it was the culmination of all previous efforts, our knowl-
edge, and our apparatus.

“62. Was the change caused by anything more than your
men’s increased practical skill and experience in working seed
in that new way ¢

“A. Added to the apparatus, yes, sir; that was just it ex-
actly. We couldn’t have done it without the proper appli-
ances, and with the proper appliances we couldn’t have done
it without the knowledge; the two things come together.
The whole thing was a series of infinitely small steps.

“63. Wasn’t the apparatus the same on the 80th of May
and after the 2d of June?

“A. I have no record of any experiment or change having
been made during that time, nor do I recollect of any changes.
It is possible that it was precisely similar.

“64. Isn’t that your best recollection, that it is similar?

“A. I have no recollection about it one way or the other.
One of our greatest difficulties was the uniform moistening
of the seed. We changed the moistening apparatus in a great
many different ways. Some of them involved the delay of a
day, some of them an hour, some of them a few minutes.
Some such changes as that might have been made in the time
spoken of.

“65. Nochange was made in the rolls in that time, was there ¢

“A. Not that I know of.

“66: Nor in the heater apparatus or in the presses at that
time ?

“A. No; we didn't change the body of that heater; prob-
ably not the presses.

“67. On the 30th day of May, and some time previously,
didn’t you crush the seed under rolls as the first step ?

EARIRYGCR!

“68. And then moisten it?

2y U e
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«69. And then heat it ?

“A. Yes.

«70, And then extract the oil by pressure in the presses?

“A. Yes; some of it; all that we did extract.

“71. Are not those the same steps in the process of making
oil that you used on the 2d of June, and ever since ?

“ A. That is the process to-day.”

T'rom this statement it is apparent that the beneficial result
is due, not only to a proper degree of crushing of the seed in
the rolls, but to a proper and uniform moistening of the
crushed material in the heating machine before it is subjected
to pressure. The question is, whether the patent sufficiently
describes the operation to be performed in order to accomplish
these results.

After a careful consideration of the specification of the
patent, and in view of the principle of law, that it is to be
construed in the light of that knowledge which existed in the
art at the time of its date, we are satisfied that it does suffi-
ciently describe the process to be followed. Every step of this
process was already understood, although not connected in the
manner pointed out in the patent. The following things were
known and used before the granting of the patent, to wit:
First, the crushing of the seed between powerful revolving
rollers, fed thereto by a supply-tube and feeding-roller, so as
to pass in a sheet of uniform thickness between the rollers.
Secondly, the moistening, mixing and heating of the crushed
mass by means of steam and water in a mixing machine.
Thirdly, the pressure of the material thus prepared, in moulds,
by means of hydraulic power. These several steps being well
known in the art when the patent was applied for, required no
particular explanation. The patentee had only to say to the
oil manufacturers of the country what he did say, namely :
Crush your seed evenly and sufficiently between powerful
rollers as heretofore ; and, then, instead of passing it under the
muller-stones, as you have heretofore done, transfer it imme-
diately to the well known steam-mixing machine, and moisten
and mix it equably and sufficiently for pressing. Every oil
manufacturer in the country would understand him. They
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would also understand that it might require additional cars
and skill to make the new process work successfully. It is
evident that they did understand him, and that the manufac-
ture of linseed oil, and oil-cakes, has ever since been greatly
improved and facilitated by the invention.

But whilst we are satisfied that the invention is that of a
process, it is nevertheless limited by the clear terms of the
specification, at least so far as the crushing of the seed is con-
cerned, to the use of the kind of instrumentality described,
namely, in the first part of the process, to the use of powerful
revolving rollers for crushing the seed between them under
pressure. The claim cannot have the broad generality which
its terms, taken literally, might, at first sight, seem to imply.
But limited as suggested, it seems to us sustainable in law.

It is true that the description also calls for the use of a ver-
tical supply-tube and feeding roller. The latter is probably
essential as a means of distributing the flow of the seed in a
sheet of even thickness to the rolls. But the vertical supply-
tube is evidently an incidental arrangement, suited to one
position of the rollers, namely, where a pair of rollers are set
side by side. Where they form a pile, on top of one another,
a vertical tube would be inapplicable. In such case the
equivalent would be a slanting tube, or inclined plane. The
vertical tube is clearly not an essential part of the instrumen-
tality used, and constitutes no limitation of the process.

The appellees also contend that they do not (in the words of
the claim) “moisten the seeds by direct subjection to steam.”
It is proven, however, that they do moisten the seeds by a
shower of spray in the mixing machine, produced by directing
a jet of steam against a small stream of water. This is within
the claim of the patent. The specification describes the pro-
cess of moistening the seeds as follows: “they are then passed
[after being crushed] directly, without the aid of mullerstones,
to the mixing machine to be stirred, moistened, and heated by
the admission of small jets of water or stcam to the mass.”
Again: “the crushed seeds are next placed in a steam-
jacketed reservoir of the mixing machine, where they are
stirred, moistened, and heated by perforated revolving stirrer-
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arms which throw jets of water or steam into the mass,” &e.
Then the claim is for three successive steps, viz.: the crushing
of the seeds under pressure, the moistening of the seeds by
direct subjection to steam, and the expression of the oil by
suitable pressure. These words are to be read in the light of
the explanations in the descriptive part; and thus read, it is
apparent that the meaning of the claim is, that the crushed
seeds are to be moistened and heated by the use of steam, or
steam and water, immediately after coming from the rollers,
without any aid from muller-stones. This is precisely what
the appellees do.

One of the defences set up is, an implied license. It seems
that Lawther has another patent for some improvement in the
stack of rollers now commonly used for erushing the seed, and
supplies them to order through a foundryman by the name of
McDonald. The appellees purchased a set of these rollers from
MecDonald with the knowledge and consent of Lawther. These
rollers were returned on account of some imperfection in the
material ; but the frame was retained, and the appellees pro-
cured similar rollers made elsewhere. They contend that by
this transaction Lawther gave his consent to their use of his
process. We do not think that there is sufficient evidence of
any such consent. The use of the rollers did not necessarily
involve the use of the process, and there is no proof that any-
thing was said about the process.

Other points were raised which we do not deem it necessary
to discuss. We cannot but think that Lawther discovered a
new process of manufacturing oil from seeds, and that he was
entitled to a patent therefor; and we are of opinion that the
patent in suit, construed as we have suggested, is a good and
valid patent. We are also of opinion that the appellees in-
fringe the patent, and that they have not shown any legal
defence to the suit. Tt follows that the appellant is entitled
to a decree for an injunction and an account of profits and
damages, as prayed in the bill.

The decree of the Circuit Court is, therefore, reversed, and
the cause remanded with instructions to enter a decree for
the appellant, and take such further proceedings as may be
in conformity with this opinion.
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HUMISTON ». WOOD.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
EASTERN DISTRICT OF PENNSYLVANIA.

Argued November 29, 1887. — Decided January 9, 1888,

In its opinion this court reviews the evidence offered by the plaintiff on the
trial of the case in the court below, none being offered there by the
defendants, and finds it sufficient to entitle the plaintiff to have the issue
submitted to the jury; and as the court below directed the jury to find
a verdict for the defendants, which was done, and a judgment was en-
tered on the verdict, this court reverses the judgment and remands the
cause, with directions to grant a new trial.

Assumpsit.  Plea: Non assumpsit. Verdict for defendant,
and judgment on the verdict. Plaintiff sued out this writ of
error. The case is stated in the opinion of the court.

Mr. Francis E. Brewster and Mr. F. Carroll Brewster for
plaintiff in error. Mr. David W. Sellers was with them on
the brief.

Mr. Wayne Me Veagh for defendants in error. Mr. A. H.
Wintersteen was with him on the brief.

Mgz. JusticE Martnews delivered the opinion of the court.

This is an action of assumpsit brought by the plaintiff in
error to recover the sum of $25,000 as consideration for the
sale and transfer to the defendants below of the exclusive
right for the States of Pennsylvania and New Jersey to make,
use, and vend to others “ Humiston’s Atmospheric Hydrocar-
bon Apparatus” for generating light and heat, under letters-
patent dated June 24, 1879, No. 216,853, issued to Ransom
F. Humiston.

The defence relied upon was the plea of non-assumpsit. The
cause was tried to a jury, and the testimony having closed on
the part of the plaintiff, the defendants offering none, the
judge charged the jury to return a verdict for the defendants,
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which was accordingly done. This ruling being duly excepted
to, is now assigned for error, all the evidence in the cause
being brought into the record by a bill of exceptions.

The principal witness on the part of the plaintiff below was
Ransom F. HHumiston, the patentee. e testified that, having
received his patent on June 24, 1879, he was introduced to
the defendants on the 2d of July by their superintendent, they
being manufacturers of ranges‘and heaters. Having tried
and tested the patented apparatus at their manufactory, a
negotiation was entered into for the sale of the patent. In
answer to the question how he proposed to sell it, the witness
stated that he had no experience, but understood that the
usual way was to form a stock company, and that if he did
not find a purchaser he should organize one. One of the
defendants asked him if he was particular about forming a
stock company, and whether he would be willing to sell it to
the firm. He said he would prefer to do this, and named
$20,000 as the price for Pennsylvania, 85000 cash and $5000
in monthly instalments. After some further conversation, the
defendant said that it would be easier to raise the money by
forming a stock company, and went to the office of an attorney
for the purpose of having the papers drawn to contain their
agreement. At this time it was further agreed to include
New Jersey at an additional price of $5000 on the same terms.
The interview at the attorney’s office when the papers were
drawn was on July 31, 1879, and they were signed on the 2d
of August. The witness added: “The substance of what was
said by defendants was, that we will be the owners of the
patent, but it is necessary to have certain names to an applica-
tion for a charter, and we (myself, Myers, and Feltwell) con-
sented to go on application articles.” The papers referred to
by the witness and put in evidence are two. The first is an
agreement concluded July 31, 1879, the parties to which are
Joseph Wood, James P. Wood, B. M. Feltwell, William II.
Myers, and R. F. Humiston. It was thereby agreed that the
parties named would “associate themselves together for the
object of obtaining a charter of incorporation under the name
and title of the ‘American Light and Heat Company of
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Philadelphia, Pennsylvania,’” said organization to be perfected,
and to be for the manufacture and sale of IHumiston’s atmos-
pheric hydrocarbon apparatus for generating light and heat,
and for the manufacture and sale of fixtures for the same; also,
for the preparation and sale of oil suitable for the use of the said
apparatus, and for any other business or matter necessary in
carrying out the purposes aforesaid.” The capital stock of
the company was placed at” $200,000, and it was provided
that each of the parties should use his best endeavors in dis-
posing of the stock. It was also provided “that the said party
of the fifth part (IIumiston) shall forthwith transfer to the
other parties hereto the sole right of the improvement in
apparatus for burning hydrocarbons for the States of Penn-
sylvania and New Jersey, letters-patent for said improvement
being No. 216,853, and bearing date the 24th day of June, a..
1879, said transfer to cover any and all improvements here-
after to be made on said apparatus. That the said party of
the fifth part shall receive from the concern or association or
corporation for said patent right for said States the sum of
$25,000, to be paid to him as follows, to wit: Five thousand
dollars thereof within thirty days from the date hereof; the
further sum of five thousand dollars in sixty days from the
date hereof ; the further sum of five thousand dollars in ninety
days from the date hereof; the further sum of five thousand
dollars in one hundred and twenty days from the date hereof:
and the balance of five thousand dollars in one hundred and
fifty days from the date hereof; the said payments to be
made to the said party of the fifth part, or his legal represen-
tatives.”

The other paper, also dated July 81, 1879, and signed by
R. F. Humiston alone, is as follows :

“ Whereas, by a certain agreement made the 31st day of
July, 1879, wherein James P. Wood, Joseph Wood, Benjamin
M. Feltwell, William IH. Myers, and Ransom F. Humiston
agreed to form a company for the manufacture and sale of
Humiston’s improvement in apparatus for burning hydrocar-
bons, and also agreed to pay the said Ransom F. Humiston
for all his interest in the letters-patent for said improvement
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for the States of Pennsylvania and New Jersey the sum of
$25,000, to be raised from sales of the stock of said company,
in payments of $5000 each, the first payment to be made in
thirty days after the execution of the agreement, and $5000
every thirty days thereafter until the whole sum be paid;
therefore, in consideration of said agreement, I hereby agree
with the said James P. Wood, Joseph Wood, Benjamin F.
Feltwell, and William H. Myers, that I will not hold them
personally responsible for the payment of the said sum of
$25,000, but will look to them only as trustees for the sale of
the stock of the said company and the payment to me of such
moneys as may be received for such sales until the whole is
paid; and I further agree, that if sufficient money be not re-
ceived to pay the first instalment of $5000 when it becomes
due, that I will extend the time of payment for ten, twenty,
or thirty days, as may be necessary.”

The witness further testified, that finding difficulties in the
way of obtaining a charter in Pennsylvania that idea was
abandoned at a meeting of the parties held on the 7th of Oc-
tober at the office of the defendants, when a committee was
appointed to ascertain the laws of New Jersey relative to cor-
porations in that state, to report at a subsequent meeting on
November 3d. At that interview, the witness testifies, “I
spoke to Joseph Wood, asked him when the committee would
report, and Joseph sajd to me if you are perfectly satisfied we
don’t care about the company; we will take the ownership
ourselves on the same terms (I mean as to price and payment).
I cannot give the exact language; the substance was that
James and Joseph Wood would take the patent on the same
terms as the company had.” In the meantime, as the witness
further stated, the defendants received offers from various
parties to buy territorial rights; amongst others, an offer, as
he learned, from Joseph Wood for the county in which New-
ark, New Jersey, was, of £10,000, and asked the witness what
he thought of it. ITe testifies that he replied: “I would take
it, as it was twice as much as he had given for the whole stock.
He said it was no one’s business what they had given for it.
He said J ersey City was in it. It is worth $40,000.” The wit-
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ness further testified that Joseph said “that parties in Penn-
sylvania were proposing to buy the state west of the Allegheny
Mountains, and talked of $25,000 for about one-third of the
state. He said it was worth more. I said it was his business
and not mine. I wanted my pay.” Ile also testified that
Mr. Moran had seen the apparatus at the state fair, and entered
into an agreement in writing with James P. Wood in refer-
ence to the patent. This writing Moran brought to the wit-
ness, and thereupon he says: “I told Mr. Wood that Moran
had brought an article to me to be signed, and I stated that
I was not the owner, but that they were, and then the agree-
ment was signed. When I told James Wood this, he said to
Moran, draw up the contract and I will look it over!” The
witness further testified that the defendants issued circulars
advertising the apparatus as their own, and employed him to
go to Western Pennsylvania to make sales of rights under it
for them. Ile remained in Pittsburg for that purpose about
a month, corresponding with the defendants in reference to
the subject. Ile also went to New York, upon letters of in-
troduction from the defendants, to see about putting in the
apparatus there. The witness further testified asfollows: “In
March, 1880, I called on defendants for some money and they
handed me $200; I told them I needed money; I think §200
was the amount; defendants had paid me $640 on account
of purchase money ; the last payment in June or July, 1880,
of $40. Defendants said they could not pay it then; this was
in June, 1880. They gave no reason at that tine. At a sub-
sequent time, late in June, they called to see me, and said the
reason they could not pay me was because there had been a
great deal of competition in their business, and they had made
nothing in two or three years, but that they had some con-
tracts which were better, and if I would not press them they
would pay me from time to time. I did not press the mat-
ter for the time being; that was the end at that time.
I called on them for some money and they paid me this §40.
I called on them again, and they said it was impossible. I
told them $1000 was wanted. They said they were getting
some money from some institution, but they were disappointed.
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I asked them if they could let me have 8500, and they said no;
$200, no; $50, no; $10, and they said no; they had men to
pay off and could not let me have §10, and I saw it was time
to be looking after my securities. This was the last inter-
view.”

In the meantime, on the 30th of September, 1879, the wit-
ness had executed an assignment of the patent, reciting that
“whereas James P. Wood, Joseph Wood, Benjamin M. Felt-
well, and William . Myers, of the city of Philadelphia and
State of Pennsylvania, and said Ransom F. Humiston, have
associated themselves together for the purpose of forming a
company to manufacture and sell said apparatus and territorial
rights under said patent, and have appointed the said Joseph
Wood their trustee to take the title of said patent on behalf
of said association, and are desirous of acquiring an interest
therein,” and assigning the patent accordingly for the States
of Pennsylvania and New Jersey to Joseph Wood, trustee
for the said association. The witness also testified to having
received at various times from the defendants the sum of $616;
of this 8100, paid July 26, 1879, was before the execution of
the contract, and for which he gave his due bill. Ile gave
another due bill for 8150, paid on the 8th of November, 1879.
For the other sums no due bills were given. Ile testified that
he understood that all the payments, except the first $100,
were on account of purchase money.

The only other witness called was William II. Myers, a
notary public, in whose office the agreements were drawn up,
and whose name was put in, as he says, to furnish the number
to get the charter, though he had no interest in the business or
in the patent. IIe says the charter did not go through because
money had to be paid, and that at a meeting of the parties in
interest at his office he and James P. Wood were appointed a
committee to obtain information in regard to getting a charter
in New Jersey, but nothing further was done. Later in 1879,
he says that he saw J oseph Wood, who told him it might be a
good thing; the territory might be sold probably for sufficient
to pay for the patent. “ During the conversation we spoke of
the difficulty of raising the company. Joseph said they had
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thought something of taking it themselves and of abandoning
the company ; they thought territory sufficient might be sold
to pay Humiston. Defendants spoke to me of sending the
plaintiff to Pittsburg. . . . When they said they thought
of abandoning the company, defendants employed me to make
sale, and they said they would give me a commission — 5000
if $25,000 were realized, or a less sum a proportionate commis-
sion. This was about the 10th of December, 1879.”

In the correspondence between the parties put in evidence
there is a letter from ITumiston, dated February 12, 1880,
addressed to J. P. Wood & Co., in which it is stated that the
writer had an interview with the superintendent of the ele-
vated railroads in New York in regard to the use of the inven-
i tion in running locomotives on the railroads. In that letter it
i is also stated that a party had called upon him “to know if I
' had yet sold the right to use my apparatus for railroad pur-
,!’ poses in any of the states. I told him that I had sold the
| right for all purposes for Pennsylvania and New Jersey. Ie
) told me that I had made a great mistake, for that sale almost
Il shut up New York City from her most important outlets. I

told him that I felt confident that I could buy back the right
for railroad purposes for those states at a reasonable figure.
Now, I feel confident that this man means business, and he is
known to be connected with a wealthy corporation, and I
* believe that if you will authorize me to sell just so much of the
/ right as is applicable to railroad purposes alone for Pennsyl-
t vania and New Jersey, that I can do it within thirty days
from this date, and bring you money enough to pay me off,
i and still you will own the right for the above-named states
¢ for all purposes except for use on railroads. Now, I want you
! to name your lowest price for sixty days. I mean that you
| shall give the refusal for sixty days at the price you name,
: selling only the railroad right. Ile is to call for my answer on
Saturday p. m. at 3 o’clock. . . . Give me your minimum
[ price, and I will get as much more as possible.”
[: On the next day, F'ebruary 13, 1880, the defendants, by a
! letter signed J. P. W. & Co., per Hinkle, addressed to Prof.
R. F. Humiston, say: “ Yours of yesterday received. We are
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pleased to learn of your prospective success with railroads.
With reference to price for our interest in Pennsylvania and
New Jersey for railroad purposes, we leave it entirely with
you to make such arrangements as you may deem best for the
interest of all concerned.”

On the 18th of February, 1880, at New York, Humiston
writes again to James P. Wood & Co. on the subject of trying
the heating apparatus for running locomotives, in which he
says: “Please do not forget to talk with James about the
money matters. I should not trouble you now, but I need it
more than ever; send what you can spare.” And also:
“James will remember saying to me that until sales were
made that I could have such small sums as 1 needed for my
current expenses.”

This was the substance of all the testimony in the case, so
far as necessary to the determination of the question involved.

We think that this evidence was sufficient to entitle the
plaintiff to have the issue submitted to the jury. We assume
that the original negotiations prior to July 381, 1879, were
merged in the written agreements of that date, which con-
templated the organization of a corporation to receive an
assignment of the patent for the States of Pennsylvania and
New Jersey in consideration of $25,000, to be paid by the cor-
poration, and the contemporary agreement by which the indi-
vidual corporators, including the defendants, were exonerated
from any personal responsibility for the payment of the con-
sideration ; Humiston thereby agreeing that he would look to
them only as trustees for the sale of the stock of the company,
and the payment to him of such moneys as might be received
for such sales until the whole was paid. But this project was
abandoned, and the tendency of Ilumiston’s testimony cer-
tainly was to establish an agreement, between himself on the
one part and James and Joseph Wood on the other, that
the defendants would take the patent on the same terms as it
had been agreed that the company should, that is to say, that
the defendants were to stand in the matter precisely as it had
been agreed that the corporation should if it had been formed.
That being so, the defendants would succeed to the obligation




St

20 OCTOBER TERM, 1&87.
Opinion of the Court.

of the company to pay the consideration of $25,000 absolutely
and unconditionally. The collateral agreement of July 31,
1879, by which the individual corporators were not to be per-
sonally responsible for the consideration, would thus be ren-
dered nugatory, as it was only intended to have effect in the
event of the organization of the corporation.

Upon this state of facts, if proven to their satisfaction, the
jury would have been warranted in finding a verdict for the
plaintiff. It was error, therefore, in the Circuit Court to direct
a verdict for the defendants. For this error its

Judgment is reversed, and the cause is remanded with direc-

tions to grant a new trial.

NORTON ». HHOOD.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE EASTERN DISTRICT OF LOUISIANA.

Argued December 14, 1887. — Decided January 9, 1888.
In a suit in equity by an assignee in bankruptcy to set aside transfers of

land by the bankrupt, alleged to have been made in fraud of his cred-
itors, this court held that the allegations of the bill were not established.

Birw v Equrry. The complainant appealed from the final
decree. The case is stated in the opinion of the court.

. Mr.J. D. Rouse and Mr. E. II. Farrar for appellant sub-
mitted on their brief.

Mr. John A. Campbell for the executors of Frellsen, one
of the appellees.

Mg. Justice Brarcurorp delivered the opinion of the court.

On the 15th of February, 1862, Govy Ilood, a planter ‘esid-
ing in the parish of Carroll, in the State of Louisiana, made
his seven promissory notes, payable to the order of the mer-
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cantile firm of Frellsen & Stevenson, of New Orleans, com-
posed of Henry Frellsen and John A. Stevenson, for the
aggregate amount of $39,019.49, all the notes bearing interest
at the rate of 8 per cent per annum from their maturity
respectively until paid, and being for the following several
amounts and due at the following dates: October 15, 1862,
$5273.33 ; November 3, 1862, $5291.11; November 17, 1862,
$5307.88; December 3, 1862, $5327.77; December 13, 1862,
%5338.89; December 20, 1862, $5346.66; and January 10,
1863, $7133.85.

The firm of Frellsen & Stevenson was dissolved in Decem-
ber, 1865, and the seven notes became the property of Frellsen.
On the 2d of April, 1866, Frellsen commenced a suit in the
Thirteenth Judicial District Court of the State of Louisiana,
in and for the parish of Carroll, against Iood, to recover the
amount of the seven notes, with interest, and the further sum
of $300, with interest from March 24, 1862, alleged to be the
amount of premiums paid on the insurance of Hood’s gin-
house and machinery. A judgment was entered in the suit, in
favor of Frellsen, on the 2d of April, 1866, founded upon a
confession dated February 13, 1866, signed by Hood and
accompanying the petition, in the following words: “I accept
service of this petition and waive citation, and agree to con-
fess judgment for the amount as above set forth, say, the sum
of thirty-nine thousand three hundred and nineteen dollars and
forty-nine cents, and interest and cost, as prayed for, with the
understanding that no execution is to issue on said judgment
for one year from this date, when, if I pay $3000 upon said
judgment, there shall be a further stay of execution for one
year more; when, if I pay one-fourth of the whole amount of
the balance of said judgment, there is to be a stay of execu-
tion for one year more; when, if I pay onethird of the
balance, there is to be a further stay of execution for one year
more; when, if I pay one-half the balance, there is to be a
further stay of execution for one year more ; when execution
may issue for the balance, it being understood that execution

Is not to be stayed if I fail to make any of said payments
punctually.”




22 OCTOBER TERM, 1887.
Opinion of the Court.

The judgment was in the following terms: “It is ordered,
adjudged, and decreed, that the said plaintiff recover of the said
defendant the sum of thirty-nine thousand three hundred and
nineteen dollars and forty-nine cents, with 1nterest at the rate of
8 per cent per annum on $5273.33 of said amount from 15
October, 1862 ; and same interest on $5291.11 from 3 Novem-
ber, 1862 ; and the same interest on $5307.88 from 17 Novem-
ber, 1862; and same rate of interest on $5327.77 from 3
December, 1862 ; and the same interest on $5338.89 from 13
December, 1862; and the same interest on $5346.66 from 20
December, 1862 ; and the same interest on $7133.85 from 10th
day of Janunary, 1863, until paid, and all costs; and that there
be a stay of execution on the judgment until the 13th Febru-
ary, 1867 ; when, if the said Hood pays upon the judgment
83000, there shall be a further stay of execution until the 13th
of I'ebruary, 1868; when, if the said Ilood punctually pays
one-fourth of the amount of the judgment then due, there
shall be a further stay of execution thereon to the 13th of Feb-
ruary, 1869, when if the said Hood punctually pays one-third
the balance then due, there shall be a further stay of execu-
tion thereon to the 13th of February, 1870; when, if the said
ITood punctually pays one-half the balance then due, there
shall be a further stay of execution until the 13 February,
1871 ; when execution may issue for the balance; and it is
further ordered, by consent of parties, that, upon failure of
said IHood to punctually pay any of the instalments as stated,
execution may issue for the whole amount of the judgment, or
the balance then unpaid.”

Hood having made default in complying with the terms of
the judgment, a fi. fo. was issued by the court to the sheriff of
the parish, on the 22d of July, 1868, to collect the full amount
of the judgment, with interest until paid, “by seizure and sale
of the property, real and personal, rights and credits, of Govy
Hood, in the manner prescribed by law.” On the 23d of July,
1868, Iood signed the following endorsement upon the f. fa.:
“I accept service of notice of seizure, after pointing out to
the sheriff the lands described on the reverse hereof, in this
case.”
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On the 5th of September, 1868, the sheriff made a return to
the fi. fa., setting forth that he had received it on the 22d of
July, 1868, and had, on the 23d of July, 1868, seized three
plantations situated in the parish, and pointed out by the
defendant, namely, (1) the Black Bayou Place, of 840 acres,
(2) the Hlome Place, of 1500 acres, and (3) the undivided half
of the plantation known as the Ifood and Wilson Place, con-
taining in the aggregate 700 acres; that notice of the seizure
had been waived by Hood on the 23d of July, 1868 ; that, on
the 25th of July, 1868, the sheriff advertised the property in a
weekly newspaper named, published in the parish, to be sold
on the 5th of September, 1868, for cash; and that he had sold
the property on that day, at public auction, to I'rellsen, for the
sum of §24,210, that being two-thirds of the appraised value of
the lands. On the 5th of September, 1868, the sheriff executed
a deed, selling and adjudicating to Frellsen all the right, title,
interest, and claim which Hood had to said property.

On the 23d of November, 1868, a second f. fa. was issued
by the court for the collection of the amount of the judgment,
with interest, subject to a credit of $24,210. On the same day,
Hood signed a waiver of notice of seizure and advertisement,
except by posting in three public places from that date, and a
consent that the property seized might be sold on the 5th of
December, 1868. To this second fi. fa. the sheriff made return
that he had received the writ on the 23d of November, 1868,
and on the same day had seized certain described land, con-
taining in all 1992.75 acres, and had, on the same day, adver-
tised it to be sold on the 5th of December, 1868, by posting
advertisement in three public places in the parish, and had, on
the 5th of December, 1868, sold it, at public auction, to ¥rell-
sen, for §664.27, and credited that amount on the execution.

After receiving the deed of September 5, 1868, Frellsen
entered into an agreement for the sale of his judgment and
mortgage rights to persons named Dean and Pearce ; but the
transaction fell through, resulting in a suit brought by Dean
and Pearce against Frellsen, which ultimately terminated in
favor of Frellsen, and is reported as Dean v. Frellsen, 23 La.
Ann. 518, After the agreement of Frellsen with Dean and
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Pearce fell through, a written contract was made between
Frellsen and IIood, on the 26th of October, 1868, in the fol-
lowing terms :

“It has been agreed between Henry Frellsen, of the city of
New Orleans, and Govy Iood, of the parish of Carroll, Louis-
iana, as follows:

“ Whereas the said Frellsen did, on the 5th September last,
purchase at sheriff’s sale, under an execution issued upon a
judgment obtained by him in the District Court of said parish
against the said Iood for the sum of thirty-nine thousand
three hundred and nineteen % dollars, with interest as stated
therein, certain property belonging to said IIood, consisting of
lands and plantations, as follows: The plantation on Lake
Providence occupied by said Hood, known as the Home Place,
and the plantation on said Lake Providence, known as the
Black Bayou Place, and also the undivided half of the planta-
tion known as the Hood & Wilson Place, and certain lots and
lands adjoining, all which are described in the act of sale made
by the sheriff of Carroll to said Frellsen and of record ;

“ And whereas the said Frellsen does not desire to speculate
on the said Hood, or to take any advantage of him or his fam-
ily, or to do more than to secure the balance due him on his
said judgment, after crediting the same with the amount of
the sale of the property on said lake, known as the Wilson
Place, and sold under a mortgage and judgment held by said
Frellsen against Geo. G. Wilson ;

“ Now, the said Frellsen hereby stipulates and promises as
follows: That he will sell and transfer the above named prop-
erty to the said Hood, or to his assigns, without any warranty,
however, of any nature, as to the title to said property or the
encumbrances upon it, of all which said ood is fully informed,
upon condition that said Iood, or his assigns, as the case may
be, punctually pay said Frellsen the balance due upon his said
judgment, less the credit above stated, as follows: Seven thou-
sand dollars on or before the 15th day of December next, and
eight thousand dollars annually from that date for four years,
and the balance at the end of five years from the 15th Decem-
ber next, and also all costs and expenses attending said sherifl’s




NORTON ». HOOD. 25
Opinion of the Court.

sale, and other incidental expenses attending this arrangement,
and all taxes now due or which may become due hereafter on
said property, and also pay to Sparrow and Montgomery two
thousand five hundred dollars, in four equal annual payments,
from 15th December next, with 8 per cent interest thereon
from that date, it being understood that the failure of the said
Ilood or his assigns to punctually pay any of the amounts
above stated at the dates fixed is to operate as a discharge
and to release the said Frellsen from all his obligations hereon.
The costs and expenses named above are to be paid on or
before the 15th December next.

“The said Frellsen agrees further that he will lease to said
Hood, or to his assigns, the said property, from year to year,
whilst this agreement is in force, until he is paid in full, for
such annual rent as he may think just, not, however, to exceed
$8000 a year, with the understanding that he will credit the
rent which may be paid him upon the yearly instalments as
above stated ; and, further, that if the said Hood or his assigns
fail to pay punctually any of the annual instalments as above
stated, after having paid one or more of them, and this agree-
ment has become null and void thereby, the said Frellsen will
pay back to him or his assigns any surplus remaining, after
deducting all interest which might accrue on the said above
named judgment from this date.

“ Witness our hands this 26th day of October, 1868.

“ITexry FRELLSEN,
“By his att’y-in-fact, Epw. SpArrow.

“ Govy Hoop.

“Iexry FrRELLSEN.”

Hood failed to pay the amount provided to be paid on the
15th of December, 1868. On the 29th of December, 1868, he
filed a voluntary petition in bankruptey, in the District Court
of the United States for the District of Louisiana, and was
adjudged a bankrunt on the 26th of January, 1869. Emory
E. Norton was appointed his assignee in bankruptcy, and the
Ilgual assignment was made to Norton. Ilood received his
discharge in bankruptcy on January 27th, 1871.




26 OCTOBER TERM, 1887.

Opinion of the Court.

In the latter part of the year 1869, Irellsen sold and con-
veyed the Black Bayou Plantation to one Alling for the sum
of $32,000, upon a credit. He had also collected $2212 on
the sale of the Wilson Place, mentioned in the agreement of
October 26, 1868, and had received, as proceeds of cotton
grown on the plantations after the seizure and sale of 1868,
and accepted by him in payment of rent, $5598.92. On the
1st of May, 1871, an account current was stated between Iood
and I'rellsen, charging Hood with the amounts of the seven
notes dated February 15, 1862, and with the $300 for the
insurance premiums, and with interest on those amounts to
the 13th of February, 1866, making due on the last named
date $49,921.52, and charging him with interest thereon to
January 14, 1869, viz.; $11,648.85, and with the sheriff’s
fees on the sale of the property, $237, making a total amount
due by him, January 14, 1869, of #61,807.37. The account
credited him, on the last named date, with the proceeds of
the cotton, $5598.92 leaving a balance due on that date of
$56,208.45. It then charged him with interest on that amount
to January 1, 1870, namely, $4320.38, making the amount
due on the last named date $60,528.83. It then credited him,
on that date, with $32,000 as the proceeds of the sale of the
Black Bayou Plantation, and with $2212 collected on the
Wilson note, leaving due, January 1, 1870, $26,316.83, to
which was added, for the taxes of 1869, 8721.50, and interest
to May 1, 1871, $3113.68, making due on the last named date,
by Hood to Frellsen, $30,152.03.

On the 1st of May, 1871, Frellsen executed a deed to Hood,
conveying to him (1) the Tome Place, containing 1500 acres,
(2) the south half of the Hood and Wilson Place, containing
346 acres, (the Hood and Wilson Place having been parti-
tioned between Frellsen and the Wilson heirs in May, 1870,
and the south half of it, containing 846 acres, having been set
off to Frellsen,) and (3) the 1992.75 acres, for the considera-
tion of $30,152, (being the amount stated to be due by the
amount current,) payable in six equal annual instalments, for
which Hood gave six notes for $5025.33 each, bearing 8 per
cent interest from May 1, 1871, payable respectively at one,
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two, three, four, five, and six years after date, to the order of
Frellsen. The conveyance, which was executed also by Hood,
declared that Hood specially mortgaged and hypothecated to
Frellsen all the property so conveyed, and contained a pact
de non alienando. 1lood went into possession of the property,
but did not make any payments upon any of the notes. :

On the 24th of December, 1874, Frellsen obtained from the
Thirteenth Judicial District Court for the parish of Carroll
an order of executory process, in a suit then brought by him
in that court against Hood, ordering the seizure and sale of
the property covered by the instrument of May 1, 1871.
Notice of the order was served upon Hood. Thereupon,
Hood commenced a suit by petition against Frellsen in the
same District Court. The petition alleged that certain credits
ought to be allowed on the six notes, which sums the petitioner
pleaded in compensation and payment of the claim of Frellsen.
The petition also prayed for an injunction against further
proceedings in the seizure and sale of the property, and for
a judgment that the six notes were paid, and for a further
Judgment in favor of Iood against Frellsen for $8000, as the
amount due him by Frellsen in excess of the notes. By an
amended petition, Hood prayed a trial by jury. He also filed
another amended petition, in which he set forth that the sale
under the executions on the judgment of April 2d, 1866, was
m effect a consent conveyance ; that it was agreed that Frell-
sen should take title to the property as security for his debt;
that Hood was to continue to reside on the Home Place as
before, which he did; that Frellsen was to lease out the land
and collect the rents, and credit Hood with the amount on the
indebtedness evidenced by the judgment; that it was also
agreed that ITood should have the right to negotiate a sale
of the property, and Frellsen should pass the title, and collect
the price, and credit Hood with the amount on the judgment
debt; that, accordingly, the Black Bayou Place was conveyed
to Alling for $32,000 ; that Frellsen was to reconvey to Iood
the legal title to the remainder of the property after the pay-
ment of the judgment ; that, in pursuance of such agreement,
Frellsen, in May, 1871, reconveyed such title to Ilood ; that,
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at that time, Hood was induced by the agent of Frellsen to
sign the mortgage notes, whereas in fact he did not then owe
Frellsen anything ; that he was old, ignorant, feeble in body
and mind, and broken down and crushed by his misfortunes
and losses in the war; and that the entire business, as well as the
bankruptcy proceedings, were gotten up by the agent of Frell-
sen, in the interest of Irellsen and said agent, for the purpose
‘ of defeating other creditors of Ilood and of defrauding him.

!!i On the commencement of the suit by Hood, he obtained an
| injunction forbidding a sale by IFrellsen. Irellsen answered
| the petition, denying its allegations, averring that ITood had
| received all the credits to which he was entitled, and set up as
I a defence the fact that Ilood had been discharged in bank-
i ruptcy on the 27th of January, 1871. The State District
Court, in December, 1878, sustained the petition of IHood, so
far as to reduce the amount due by him on May 1, 1871, to
I $6564.06, with interest at 8 per cent per annum from that
date, less a credit thereon of $1200, to take effect from Jan-
| uary 1, 1872. On an appeal taken by Frellsen to the Supreme
Court of Louisiana, that court, in May, 1879, reversed the
i judgment of the lower court, and gave judgment in favor of
i Frellsen, rejecting the demand of Hood and dissolving the
i injunction. [Zlood v. Frellsen, 31 La. Ann. 577.

I Norton, the assignee in bankruptey of Hood, then filed the
| bill in equity in this suit, in the District Court of the United
States, for the District of Louisiana, against Hood and Frell-
I sen and one Asberry, sheriff of the parish of East Carroll. The
| bill set forth that Hood was insolvent during the whole of the
I years 1866, 1867, and 1868 ; that Frellsen advised Iood to go
. into bankruptcy and relieve himself of his debts ; that the con-
i fession of judgment by Hood, the issuing of executions upon
|

it, the sales at auction of the four parcels of land to Irellsen,
and the conveyance of May 1, 1871, by Frellsen to Ilood, were
|1 fraudulent simulations, for the purpose of enabling Hood to put
it his property beyond the reach of his creditors and of enabling
| Frellsen, by means of an unlawful preference, to obtain pay-
_ ment of his claim in full ; that, to that end, it was agreed that
‘ﬁ TFrellsen should nominally execute the confessed judgment, and
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should nominally buy in all the property of Ilood, and should
hold the same until after Hood should have obtained his dis-
charge in bankruptcy, and then a reconveyance should be
made to Hood; that HHood should remain in possession and
control of the properties, and they should be his, he being
liable for all taxes, costs, and expenses, and entitled to all the
rents and revenues and the proceeds of sales; that the agree-
ment on the part of Frellsen was that he was simply to receive
the amount of his judgment, principal, interest, and costs, in
full, and was to be considered only as the nominal owner of
the property ; that the sheriff took no possession of the prop-
erty under the fi. fa. of July, 1868 ; that, during the whole
time Iood was in bankruptcy, from December 29, 1868, to
January 27, 1871, he remained in possession of all the proper-
ties except the Black Bayou Place, and regularly paid the
taxes, and was treated as the owner by Frellsen, who accounted
to him for some of the rents and for the proceeds of the sale of
the Black Bayou Plantation, by crediting them on the judg-
ment, during the time when Hood was an undischarged bank-
rupt ; that such fraudulent conspiracy between Ilood and
Frellsen was not known to the plaintiff until within a few
weeks past; that the existence of the fraud was brought to
light during the trial of the above named suit, brought by
Hood against Frellsen, when the agreement of October 26,
1868, was first produced, in December, 1878 ; and that, in con-
sequence of the dissolution of the injunction in that suit, Frell-
sen was proceeding to sell the Home Place and the Hood and
Wilson Place under the executory process so issued by him.
The bill prayed for a decree adjudging the plaintiff to be the
owner, as assignee in bankruptey, of all the properties above
mentioned, from the time of the filing of the petition in bank-
ruptey, and entitled to recover the rents thereof; that the
mortgage of May 1, 1871, made by Ilood, might be cancelled;
and tl.lat the sale under the executory process of Frellsen might
be enjoined.  On the filing of the bill, a restraining order was
Issued in accordance with its prayer.

Frellsen answered the bill, asserting the validity of the judg-
ment confessed by Hood and of the executions issued thereon,
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and of the purchases made by Frellsen at the auction sales.
He denied the allegations that there was any pretended sale
or simulated title, or any fraud or collusion at the sales or in
the purchases. Ile averred that the consideration for the
agreement of October 26, 1868, and the motives for it, were
set forth therein ; that the motives were a disposition to oblige
and assist ITood by affording him an opportunity to reinstate
himself, if he should find it practicable; that the consideration
was that ITood should pay with exact punctuality the debt
owing by him, in the manner set forth in the agreement; that
not one of the payments provided for by the agreement was
made ; that the agreement ceased to be operative before any
order was made on Iood’s petition in bankruptcy; that
neither the plaintiff nor Hood had ever offered to pay the
instalments of money mentioned in the agreement ; that, in
1868, 1869, 1870, and afterwards, the property was under the
exclusive control of Frellsen and subject to his title and posses-
sion, as purchaser; that Frellsen made no concealment of the
agreement of October 26, 1868 ; that that agreement became
inoperative and valueless by the discharge of Hood in bank-
ruptey ; that the conveyance and mortgage of May 1, 1871,
were made after such discharge in bankruptey ; and that the
property specified in that mortgage was never within the pos-
session, control, or authority of the District Court of the United
States, or of the plaintiff.

A replication was filed to this answer and proofs were taken
on both sides, and, on the 13th of June, 1881, the District
Court entered a decree, that the judgment in favor of Frellsen
against Hood in 1866, and the executions thereunder in 1868,
with the sales and conveyances by the sheriff, were valid and
operative ; that no fraud, collusion, or malpractice was estab-
lished against Frellsen ; that those proceedings entitled him to
the property conveyed to him, discharged from any claim of
the plaintiff ; that any surplus arising from the sale under the
executory process in favor of Frellsen should not be paid to
Hood, but should be paid to the complainant as assignee in
bankruptey ; that the injunction should be dissolved ; and that
the sheriff should dispose, under the direction of the court, of
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the surplus that might remain after paying the debt due to
Frellsen, and the costs of suit.

The plaintiff appealed to the Circuit Court, which, on the
2d of February, 1884, affirmed the decree in favor of Frellsen,
and dismissed the bill as against him, and remanded the cause
to the District Court to enter such decree, and for such further
proceedings against Iood, in favor of the plaintiff, as might be
consistent with the equity of the bill, and proceedings against
him personally. From that decree the plaintiff has appealed
to this court.

We find no difficulty in holding that the decree of the Cir-
cuit Court was correct. The case made by the bill is not
established. On the contrary, the answer of Frellsen is sup-
ported by the proofs. His acts and doings throughout appear
to have been fair and honest. The debt due to him, as
secured by the confessed judgment, was an honest debt.
By means of his purchases at the auction sales on the execu-
tions, he became the absolute owner of the properties he
bought. The agreement of October 26, 1868, does not con-
tain or suggest anything fraudulent. It assigns fair and natu-
ral motives for the favor he was doing to Hood. Although
the agreement was executed by Hood as well as Frellsen, it
contains no covenants or stipulations on the part of Hood, and
no agreement by Ilood to pay the amounts mentioned in it,
making up the balance due on the judgment. The only stipu-
lations in it are those made by Frellsen. He does not, by the
agreement, sell and transfer the property to Hood, but only
stipulates that he will sell and transfer it on condition that
Hood shall punctually make the payments specified in it ; and
it contains an express stipulation that the failure of Hood or
his assigns to punctually pay any of the amounts stated, at the
times fixed, is to operate as a discharge of Frellsen from all
his obligations therein contained.

Hood wholly failed to take the benefit of this agreement,
but, instead thereof, immediately after the first day of pay-
ment mentioned in it, he filed a petition in bankruptey. By
the terms of the agreement, all rights existing under it in
favor of Tood had ceased prior to the filing of the petition in
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bankruptey, and there was no right growing out of the agree-
ment which passed, or could pass, to the assignee in bankrupt-
cy, as representing Iood, because, in that respect, the rights
of the plaintiff attached only to rights which existed in favor
of Hood at the time of the filing of the petition in bankruptey.
The only other right which the plaintiff could have, in his
capacity as assignee in bankruptey, was the right to reach
property transferred by Hood in fraud of his creditors. As
to that, the proof is that no property was transferred by Hood
in fraud of his creditors, or taken by Frellsen in fraud of such
creditors.

We see nothing to impeach the validity of the rights of
Frellsen sought to be enforced by the executory process, and

affirm the decree of the Circuit Court.
Affirmed.

DRYFOOS ». WIESE.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE SOUTHERN DISTRICT OF NEW YORK.,

Argued December 14, 1887. — Decided January 9, 1888.

Claim 2 of reissued letters-patent No. 9097, granted to Louis Dryfoos,
assignee of August Beck, February 24, 1880, for an ¢ improvement in
quilting machines,” namely, ¢ 2. The combination, with a series of verti-
cally reciprocating needles mounted in a laterally reciprocating sewing-
frame, of conical feed-rolls, and mechanism for causing them to act
intermittingly during the intervals between the formation of stitches,
substantially as herein shown and described,” is not infringed by 2
machine which has no eonical rollers, but has short cylindrical fecd-
rollers at each edge of the goods, which they feed in a circular direction
by moving at different rates of speed constantly, the ncedles having a
forward movement corresponding to that of the cloth while the needles
are in it, nor by a machine which has the well-known sewing-machine
four-motion feed, which is capable of feeding in a circular direction by
lengthening the feed at the longest edge of the goods.

Biir v Equrry to restrain alleged infringements of letters-
patent. Decree dismissing the bill, from which complainant
appealed. The case is stated in the opinion of the court.
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Mr. Edmund Wetmore for appellant.
Ne appearance for appellee.

Mz. Justice Bratcurorp delivered the opinion of the court.

This is a suit in equity brought in the Circuit Court of the
United States for the Southern District of New York, by
Louis Dryfoos against William Wiese, for the infringement
of reissued letters-patent No. 9097, granted to said Dryfoos,
assignee of August Beck, February 24, 1880, for an “improve-
ment in quilting machines,” on an application for a reissue
filed January 24, 1880, the original patent, No. 190,184, hav-
ing been granted to Louis Dryfoos and Joseph Dryfoos, as
assignees of Beck, May 1, 1877, on an application filed Febru-
ary 27, 1877. Joseph Dryfoos assigned all his interest to
Louis Dryfoos, and the patent was reissued to Louis Dryfoos
January 29, 1878, as No. 8063, on an application filed January
2, 1878,

There are six claims in the second reissue, but the bill
alleges infringement only of claim 1, and prays for an injunc-
tion only as to claim 1. The plaintiff’s proofs, however, were
directed to showing an infringement of claims 1 and 2.

The Cireunit Court, 22 Blatchford, 19, considered the case in
respect to both claim 1 and claim 2. It held the second reissue
to be invalid in respect to claim 1, and to be valid as to claim
2; but it held that the defendant had not infringed claim 2,
and dismissed the bill. From that decree the plaintiff has
appealed.

In the opinion of the Circuit Court, delivered by Judge
Wheeler, the questions involved are so well stated that we
adopt his language, as follows: “The invention was and is
stated, in the original and reissues, to be of improvements on
the quilting machine shown in letters-patent No. 159,884,
flated February 16, 1875, granted to the same inventor,” (that
15, to Louis Dryfoos, as assignee of Beck, as inventor). “That
machine was for quilting by gangs of needles in zigzag parallel
lines, and was fed by cylindrical rolls having an intermittent

VOL. ¢XX1v—3
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rotary motion, which would move the cloth while the needles
were out of it, and could be arranged to feed in straight lines,
direct or oblique. The original of the patent in suit showed
different mechanism for actuating the feed-rolls so that the
length of stitch could be varied at pleasure, and conical rolls
having an intermittent motion to feed the conical bodies
of skirts and skirt-borders in a circular direction, when the
needles were out of the cloth, as well as cylindrical rolls for
straight goods, and other improvements upon other parts of
the machine, and had claims for the feed mechanism, and
improvements upon the other parts of the machine, but none
for the conical feed-rolls. The first reissue further described
the conical feed-rolls as made of such taper as to conform to
the shape of the skirt or border to be quilted, and claimed the
combination of the series of needles with the conical feed-rolls
acting intermittently, in place of one of the other claims. The
reissue in suit still further describes the conical feed-rolls as
the embodiment of a feed device which extends substantially
throughout the width of the conical strip of goods, and, as it
departs from the shorter curved edge and approaches the
longer curved edge, is adapted to have a proportionately
increased range of feed movement, so that it will feed the
conical strip of goods in the requisite curved path evenly and
without any injurious strain or drag; and further claims the
combination with the gang of sewing mechanisms, and the
cloth-plate which supports the goods under them, of a feed
device operating intermittingly in the intervals between the
formation of the stitches, which extends and operates substan-
tially across the conical strip of goods, and which, as it departs
from the shorter curved edge, and approaches the longer curved
edge, of the goods, is adapted to have a proportionately in-
creased range of feed movement. The defendant is engaged
in using a quilting machine for quilting conical goods, having
a gang of needles, and short cylindrical feed-rollers at each
edge of the goods, which they feed in a circular direction, by
moving at different rates of speed constantly, the needles hav-
ing a forward movement corresponding to that of the cloth
while in it; and, also, one with a four-motion feed, which is
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capable of feeding in a circular direction, by lengthening the
feed at the longest edge of the goods, but is not shown to
have been so used, or intended to be so used. The validity
of the reissue and infringement of it, if valid, are denied.”
The Circuit Court then proceeds: ¢ Beck well appears to have
meritoriously invented effective means for giving circular
direction to the feed of quilting machines having gangs
of needles for quilting several parallel seams. Ile set forth
these means in the specifications and drawings of his original
patent, and seems to have been well entitled to then have a
patent for them, and for the combination of the mechanism
with the gang of needles. But he does not appear to have been
entitled to a patent for merely giving such direction to such
feed-motion apart from the mechanism, nor to the process of
operation of his mechanism for giving such direction. Neither
could he claim the combination of mechanism not then known,
or its processes, with the needles. Ile invented his own mech-
anism, and the combination of that with the cobperating
parts of the machine, and nothing more; and seems to have
been entitled to a patent for those and no more. The first
reissue was within a few months of the original, and before
others appear to have done anything in that region of inven-
tion, and seems to have been well enough. The second reissue
was more than two years after the original, but, whether too
long after or not, was, in effect, for the combination of the
gang of needles and cloth-plate with any feeding mechanism
which would reach across the cloth and feed the long side
faster than the other. This was, clearly, beyond the inven-
tion shown in the original, and, except as to the mechanism
shown in the original, beyond the invention in every way.
This claim of the reissue is, therefore, wholly invalid.”

Claims 1 and 2 in the second reissue are as follows :

“1. In a machine for quilting conical strips of goods, the
combination, with the series or gang of sewing mechanisms
and the cloth-plate which supports the goods under the action
of the same, of a feed device operating intermittingly in the
mtervals between the formation of the stitches, which extends
and operates substantially across, or from edge to edge of,
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the conical strip of goods, and which, as it departs from the
shorter curved edge and approaches the longer curved edge
of said goods, is adapted to have a proportionately increased
range of feed-movement, substantially as and for the purposes
set forth.

2. The combination, with a series of vertically reciprocating
needles mounted in a laterally reciprocating sewing-frame,
of conical feed-rolls, and mechanism for causing them to act
mtermittingly during the intervals between the formation
of stitches, substantially as herein shown and described.”

Claim 1 is not brought before us by the counsel for the
appellant, for, in his brief, he states that it is only necessary
to consider claim 2, for the reason that, if claim 1, first intro-
duced into the second reissue, is -broader than claim 2, (which
is substantially in the same language as claim 1 of the first
reissue,) it is an unlawful expansion, introduced nearly three
years after the original patent was granted; and that, if the
defendant has not infringed claim 2 of the second reissue, he
has infringed no lawful claim of it. We therefore make no
ruling as to claim 1.

As to claim 2, the Circuit Court held that, as it was valid
as claim 1 of the first reissue, in the form in which it there
appeared, and was brought forward into the second reissue,
as claim 2 thereof, in substantially the same language, it was
not made invalid by the fact that claim 1 of the second reissue
was invalid; and that the plaintiff appeared, therefore, to be
entitled to a monopoly of the conical feed-rollers in claim 2.

On the question of the infringement of claim 2, the Circuit
Court held, that neither one of the defendant’s machines above
described infringed that claim, because neither one of those
machines had conical rollers, nor any of the other mechanism
of the plaintiff; that what the defendant did was not to divide
the plaintiff’s conical feed-rollers into sections or parts, in such
manner as to make the parts the equivalent of the whole; but
that the plaintiff’s machine gave the circular direction to the
goods by mechanism which accomplished the result in one
way, while in the defendant’s machines the result was accon-
plished by different mechanism in a different way. We are
of opinion that this view of the case was correct.
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The specification of the second reissue states that Beck’s
teed device ¢ extends substantially throughout the width of the
conical strip of goods;” that, as such feed device “departs
from the shorter curved edge and approaches the longer
curved edge of the goods,” it “is adapted to have a propor-
tionately increased range of feed-movement;” that such feed
device “consists, as is shown in the drawings, of feed-rolls II,
which are made of conical shape, and of such taper or relative
diameters at their respective ends as to conform to the shape of
the skirt or border to be quilted.” In one of the defendant’s
machines there are short cylindrical feed-rollers at each edge
of the goods, which they feed in a circular direction by mov-
ing at different rates of speed constantly, the needles having a
forward movement corresponding to that of the cloth while the
needles are in it. The other one of the defendant’s machines
has the well-known sewing-machine four-motion feed, which
is capable of feeding in a circular direction by lengthening
the feed at the longest edge of the goods. Neither of these
machines has any such conical rollers as are found in the plain-
tif’s patent, and are particularly specified as an element in
claim 2 of the second reissue.

Tt is contended for the plaintiff, that, as Beck was the first
to devise a combination the gist of which is a feed feeding fast-
er at one end than at the other, with a laterally moving gang
or series of needles, and an intermittent feed when the needles
are out of the stitches, he is entitled to cover all variations in
the form of the feed, so long as by any means it operates to
feed faster at one end than at the other; and that, if that
result is accomplished, the mechanism must be an equivalent
for that of the plaintiff.

The plaintiff’s patent must be limited to the mechanism
described and claimed by him, and cannot be extended so as
to cover all mechanism for giving a circular direction to the
feed-motion, nor to the process of operation of the mechanism
described in his patent; and the defendant’s mechanism, in
each form of his machine, cannot be regarded as merely an
equlvalent for the plaintiff’s mechanism. The case is substan-
tially like that of Yale Zock Co. v. Sargent, 117 U. S. 378.
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There the claim of the patent, which was for an improvement
in permutation locks, claimed the arrangement of two or more
rollers, of varying eccentricity, resting upon the periphery of
a cam, for the purpose of preventing the picking of the lock.
In the defendant’s lock, the rollers were indentical with each
other in eccentricity and shape, but it was claimed by the
plaintiff that, when in revolution, they varied in eccentricity in
reference to the cam which operated them, so that, in action,
their eccentricity varied, and the same result was produced.
DBut this court held that the description in the patent, and the
claim, required that the variation of eccentricity should be
between the rollers themselves, and not a variation in action
in reference to the cam; that, although the same result might
be produced, it was not produced by the same means; and

that there was no infringement.
Decree affirmed.

HINCHMAN «». LINCOLN.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF NEW YORK.

Argued November 18, 21, 1887. — Decided January 9, 1888.

In general it is for the jury to determine whether, under all the circum-
stances, the acts which a buyer does or forbears to do amount to a
receipt and acceptance within the terms of the statute of frauds.

Where the facts in relation to a contract of sale alleged to be within the
statute of frauds are not in dispute, it belongs to the court to determine
their legal effect.

A court may withhold from the jury facts relating to a contract of sale
alleged to be within the statute of frauds, when they are not such as can
in law warrant the finding of an acceptance, and this rule extends to
cases where, though there may be a scintilla of evidence tending to show
an acceptance, the court would still feel bound to set aside a verdict
which finds an acceptance on that evidence.

In order to take an alleged contract of sale out of the operation of the
statute of frauds there must be acts of such a character as to place the
property unequivocally within the power and under the exclusive domin-
ion of the buyer, as absolute owner, discharged of all lien for the price.

Where, by the terms of the contract, a sale is to be for cash, or any other
condition precedent to the buyer’s acquiring title in the goods be
imposed, or the goods be at the time of the alleged receipt not fitted for
delivery according to the contract, or anything remain to be done by the
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seller to perfect the delivery, such fact will be generally conclusive that
there was no receipt by the buyer.

The receipt and acceptance by the vendee under a verbal agreement, other-
wise void by the statute of frauds, may be complete, although the terms
of the contract are in dispute.

In this case, on the facts recited in the opinion of the court, the court
nheld, (1) that there was sufficient evidence of a verbal agreement be-
tween the parties for the sale of the securities at the price named; (2)
that the delivery of the property by the plaintiff was not such a delivery
of it to the defendant as to amount to a receipt and acceptance of it by
him, satisfying the statute of frauds; and (5) that that inchoate and
complete delivery was not made perfect by the subsequent acts of the
parties.

A7 law, in contract, to recover the value of certain securi-
ties alleged to have been sold by the plaintiff to the defend-
ant. Judgment for plaintiff. Defendant sued out this writ
of error. The case is stated in the opinion of the court.

Mr. Wayne Me Veagh (with whom was Mr. A. H. Winter-
steen. on his brief), for plaintiff in error, cited : Wharton on
Agency, § 125, note 6 ; People’s Bank v. Gayley, 92 Penn. St.
518, 5285 Caulkins v. Hellman, 47 N. Y. 449 ; Heermance V.

wylor, 14 Hun, 149 5 Gorkam v. Fisher, 30 Vt. 428.

Mr. Theodore F. H. Meyer filed a brief for plaintiff in error,
citing: Shindler v. Houston, 1 N. Y. (1 Comstock) 261 ; S. C. 49
Am. Dec. 316 ; Brand v. Fockt,1 Abb.(N.Y.) App. 185 ; Lodg-
ers V. Phillips, 40 N. Y. 519 ; Marsh v. Rouse, 44 N. Y. 643 ;
Baldey v. Parker, 2 B. & C. 37; S.C. 3 D. & R. 220; Bush-
ell v. Wheeler, 15 Q. B. 442; Cusack v. Robinson, 1 B. & S.
299; Stone v. Browning, 51 N. Y. 211 ; Mechanic's and Trad-
er's Bank v. Farmer's and Mechanicds Bank, 60 N.Y. 40;
Wright v. Cabot, 89 N. Y. 570 ; Butler v. Evening Mail Asso-
ciation, 61 N. Y. 634 ; Brabin v. Hyde, 32 N. Y. 519; Wilcox
Silver Plate Co.v. Green, 12 N. Y. 17; Cross v. O Donnell,
44 N. Y. 661; Cooke v. Millard, 65 N. Y. 352; Norman v.
Phillips, 14 M. & W. 277 ; Morton v. Tibbett, 15 Q. B. 428,

Y]l[r. Awugustus C. Brown for defendant in error, cited :
V}harton on Agency, § 490; Peniz v. Stanton, 10 Wend. 271 ;
8. €. 25 Am. Dec. 558; Gregg v. Moss, 14 Wall. 564; DBasset
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v. United States, 9 Wall. 38 ; Zabriskie v. Smath, 13 N. Y. 322;
S. C. 64 Am. Dee. 551 ; Betz v. Conner, 7 Daly, 550 ; Walshv.
Kelly, 40 N. Y. 556 ; Ayrault v. Pacific Bank, 47 N. Y. 570,
Seliite v. Brockhaws, 80 N. Y. 614 ; Garfield v. Paris, 96 U. S,
557; Cross v. O’ Donnell, 44 N. Y. 661; Jackson v. Tupper,
101 N. Y. 515 ; Cusack v. Robinson, 1 B. & 8. 299 ; Boutwell
v. O’ Kecefe, 32 Barb. 434; Woodford v. Patterson, 32 Barb. 630;
MeXKnight v. Dunlop, 5 N. Y. (1 Selden) 537; S C. 55 Am.
Dec. 370; Tomplkinson v. Straight, 17 C. B. 697; Wilcox Silver
Plate Co.v. Green, 72 N. Y. 175 Pinkham v. Mattox, 53 N. H.
600; Chaplin v. Logers, 1 East, 1925 Parker v. Wollis, 5 EL
& DL 21 Bushell v. Wheeler, 15 Q. B. 442.

Mgz. JusticE Marraews delivered the opinion of the court.

This is an action at law brought by Rufus P, Lincoln, a citi-
zen of New York, against Charles S. Hinchman, a citizen of
Pennsylvania, to recover $18,000 as the agreed price and value
of certain securities, stocks, and bonds alleged to have been
sold and delivered by the plaintiff to the defendant. The sale
is alleged to have taken place on July 8, 1882. It is set forth
in the complaint that the plaintiff acquired title to the securi-
ties in question by purchase of one John R. Bothwell, subject
to any claim Wells, Fargo & Company had upon the same for
advances made by them to or for the account of the said Both-
well; “that thereafter this plaintiff paid to Wells, Fargo &
Company the amount of their said advances and took posses-
sion of said securities, stocks, and bonds, but stated to the
above named defendant that he was willing and would pay
over to the Stormont Silver Mining Company, which company
was a large creditor of the said Bcthwell, and in which com-
pany said defendant was very largely interested, any surplus
which he derived in any way from said securities, stocks, and
bonds, after having reimbursed himself in the sum of about
$26,000 and interest for advances theretofore made by him to
and for the account of the said Bothwell.”

The answer denied the alleged sale and delivery. The
action was tried in the Circuit Court of the United States
for the Southern District of New York by a jury. There
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was a verdict in favor of the plaintiff, on which judgment
was rendered, to reverse which this writ of error is prose-
cuted.

A bill of exceptions sets out all the evidence in the cause,
together with the charge of the court, and the exceptions taken
to its rulings. At the close of the testimony, defendant’s coun-
sel, among other things, requested the court to charge the
jury ¢ that there is no evidence in the case of a completed sale
of the securities to the defendant, and the plaintiff therefore
cannot recover.” This request was refused, and an exception
taken by the defendant. This raises the general question
whether there was sufficient evidence in support of the plain-
tiff’s case to justify the court in submitting it to the jury. The
defence rested upon two propositions: 1st, that there was no
evidence of any agreement between the parties for a sale and
purchase; and 2d, that, if there were, the agreement was not
in writing, and there had been no receipt and acceptance of
the subject of the sale or any part thereof by the defendant,
and that consequently the agreement was within the prohibi-
tion of the statute of frauds in New York.

In regard to the first branch of the defence, we think there
was sufficient evidence of a verbal agreement between the
parties for the sale of the securities at the price named. It
appeared in evidence that the plaintiff, having acquired title
and possession to the securities previously belonging to Both-
well by paying off the advances due to Wells, Fargo & Com-
pany, agreed with the defendant, as representing the Stormont
Silver Mining Company, to give to that company and other
creditors of Clark and Bothwell the benefit of any surplus
there might be after the payment of the amount due to the
plaintiff. There is evidence tending to show that thereupon,
a suggestion having been made that the defendant should pur-
chase the securities from the plaintiff, it was agreed between
them that the plaintiff would sell and the defendant would
take them at the price of $18,000, and the next day at three
o'clock was appointed as the time for delivery. By way of
explanation, and as having a bearing upon other items of evi-
dence in the cause, it is proper to say that the defendant’s tes-
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timony in denial of the fact of the agreement tends to the
point that the proposed purchase by him was not in his indi-
vidual capacity, but as the representative of the Stormont
Silver Mining Company, of which he was one of the trustees,
and was made conditional on his procuring the assent thereto
of the other trustees. We assume, however, in the further
consideration of the case, that the jury were warranted in find-
ing the fact of a verbal agreement of sale as alleged by the
plaintiff. The question as thus narrowed is, whether there was
sufficient evidence, to submit to the jury, of a receipt and
acceptance by the defendant of the securities sold.

It appears that on July 8, 1882, in pursuance of the appoint-
ment made the day previously, the plaintiff handed the secur-
ities in question, at the office of the Stormont Silver Mining
Company in New York, to Schuyler Van Rensselaer, who
was the treasurer of that company, and took from him the
following receipt :

“Orrice oF StorMonT SiLviErR Mining CoMPANY,
No. 2 Nassau, cor. of Wall Street,
“President : William S. Clark. New York, July 8, 1882.
“Secretary: John R. Bothwell.

“Received of Dr. Rufus P. Lincoln the following certifi-
cates of stock on behalf of C. S. Hinchman, and to be deliv-
ered to him when he fulfils his contract with Dr. Lincoln to
purchase said stocks for &18,000 for
28,400 shares Stormont Silver M’g Co.

24,300 “ San Bruno Copper M’g Co.
800 ¢ Eagle Silver M’g Co.
500 ¢ llite Gold Quartz M’g Co.
1,819 ¢ Starr Grove Silver M’g Co.
1,410 “ Menlo Gold Quartz Co., & order on Wells, Fargo
& Co. for 45,000 shares Quartz Co.

600 ¢ Satemo Gold Quartz Co.

100 “ N. Y. & Sea Beach R. R. Co.

Also $9500 in first mortgage bonds of the Battle Mn. & Lewis
R. R. Co.
“SonuYLER VAN RENSSELAER.

“Witness: M. W. TyLgr.”
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The defendant was not present. The receipt, signed by
Van Rensselaer, and which he gave to the plaintiff, was wit-
nessed by M. W. Tyler, the plaintiff’s attorney, and had been
prepared by him. The securities mentioned therein are the
same with those described in the complaint. For the purpose
of proving the authority of Van Rensselaer to receive and
receipt for the securities, some correspondence between the
parties was put in evidence by the plaintiff, the material parts
of which are as follows :

On July 21, 1882, Tyler, as attorney for the plaintiff, wrote
to the defendant as follows:

“I was much disappointed in receiving your letter this after-
noon, postponing your appointment with me é¢n re Lincoln
negotiation. When Dr. Lincoln accepted your offer of $18,000
for his position in reference to the Bothwell securities, he did
so unqualifiedly, without even suggesting a modification of
your offer, in the hope that in this way he would expedite a
conclusion of the matter, and believing that nothing was open
except the delivery of the securities, and the receipt of the
price. This was on July 7th. On July 8th, learning from
Mr. Van Rensselaer that you had left word with him to
receive the securities, Dr. L. called on Mr. Van R. and left
with him the securities just as he received them. Now,
under these circumstances, Dr. L. feels as if there was nothing
left to be done except the payment of the money, and that
ought not to take very long. Now, I will do anything to accom-
modate you in this matter in the way of an appointment. If
it is inconvenient for you to see me in New York, if you will
appoint an early day I will meet you in Philadelphia. If you
d(?sire anything in particular should be signed or done by Dr.
Lincoln in addition to what he has done already in delivering
the securities to Mr. Van R., if you will write me what you
request, I will prepare it and take it on with me for delivery
to you.”

On the same day the plaintiff wrote to the defendant as
follows :

.“ Agreeable to a note from Colonel Tyler, I went down town
this ».a, to meet you as per appointment and receive payment
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for Stormont and other stocks in accordance with your offer,
I was especially disappointed, for I had promised to apply
this money this week to cancel that which I borrowed when
I took up the stock. I hope nothing will prevent your carry-
ing out our arrangement by Monday or Tuesday at the fur-
thest, and I will esteem it a favor if, on receipt of this, you will
telegraph me when I shall receive a check for the amount of
the consideration.”

In answer to this, the defendant wrote to the plaintiff from
Philadelphia, July 22, 1882, as follows :

“Dear Sir — Your favor of the 21st, as well as Mr. Tyler’s,
duly received. I did not understand that the negotiation
between us was finally concluded, but, as I explained to Mr.
Tyler, there were some other questions which would have to
be settled before I could act in the matter on account of my
being a trustee. I told Mr. Van Rensselaer that he could
receive the Stormont stock, held by you for joint account of
yourself and Stormont, without requiring you to advance any
more money, and that I would arrange with you about it; and
he, knowing that I was in negotiation with you, took charge
of the whole as handed to him by Mr. Tyler, your counsel
There are several questions which come up in regard to it, and
I cannot give you any definite reply until I have conferred with
counsel and my co-trustees on the subject. My advice to you
is to exchange the Stormont stock for receipts, as a majority
have already done, on receipt of this; and if you do so and
not convenient for you to advance the contribution for addi-
tional stock, I will see that it is carried until we have an
opportunity to fix up the whole matter.”

It is further in evidence, that, a short time after the date of
Van Rensselaer’s receipt, it was seen by the defendant, but he
sdid or did nothing to repudiate it. Tyler also testifies that
on July 20, 1882, he met the defendant, and had this conversa-
tion with him :

“T said to Mr. Hinchman that I had been looking for him
for several days, and that I supposed he knew we had delivered
the securities— the Bothwell securities — to Mr. Van Rensse-
laer, as he had directed ; and he said, ‘ Yes, that was all right;’
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and I said, ¢ Well, now, when will you be able to close this
matter?’ ¢ Well, he says, ‘I am in a great hurry this morn-
ing, but I will come to your office certainly this afternoon or
to-morrow afternoon, at three o’clock. You can rely upon my
coming and seeing you upon one or the other of those days.””

The plaintiff also testified that he had an accidental meet-
ing with the defendant at Long DBeach about the 1st of
August, 1882. The defendant was in company with his attor-
ney, Mr. Meyer. The interview is stated by the plaintiff as
a witness as follows :

“I spoke to him. I do not know that he recognized me,
for T was not well acquainted with him before, and he intro-
duced me to Mr. Meyer, and he said, ‘This is Dr. Lincoln,
from whom I have the Bothwell securities;” and we had some
conversation about it, but nothing very definite, although
there came up during the conversation a statement that there
was some controversy about it. I don’t know whether I made
the statement, or Mr. Meyer, or Mr. Hinchman. I remarked
that there might be some difference — had heard something
about some difference—of opinion about it, but that I had
none; and I told Mr. Meyer that the idea of turning them
over to the Stormont company was an afterthought of Mr.
Hinchman ; that I conceded nothing of the kind. I never
had.”

The following letter also is in evidence :

“OrricE or StorMonT Mixing Company or Uram,
No. 2 Nassan, cor. of Wall St.,
“President : Charles S. Hinchman.
“Secretary and Treasurer :
Schuyler Van Rensselaer. New Yorxk, Aug. 24, 1882.

“ScrvyLer VAN RexsseLarr, Esq.,
Sec’y and Treas. Stormont S. M. Co.,
No. 2 Nassau St., N. Y.

“ Dear Sir— Dr. Lincoln, through his attorney, Col. M. W.
Tyler, having seen fit to disavow the understanding and agree-
ment by which he obtained ‘his position’ in carrying the J.
R. Bothwell securities in your hands left there by Col. Tyler,
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after conference with a majority of our trustees, I am in-
structed to notify you to retain possession of said securities
until a court of competent jurisdiction shall direct you what
to do with them, I claiming, as trustee, for the benefit of
Stormont treasury, an equitable and bona fide interest therein.
Please acknowledge safe receipt.
“Yours truly * Cuas. S. Hixcumay,
“ Prest. and Trustee S. S. M. Co.”

There was some other correspondence between the parties
not material to the present point, but nothing further iwas
done until November 16, 1882, when a written demand was
made by the plaintiff upon Van Rensselaer for the return of
the securities. This demand was read in evidence on the part
of the plaintiff. The following is a copy of it :

“To Schuyler Van Rensselaer :

“As Mr. Charles S. Hinchman refuses to fulfil his contract
with Dr. Lincoln to purchase certain securities delivered to
you on the 8th day of July, 1882, for Mr. Hinchman, I hereby
demand the immediate return of the securities to me, to wit,
certificates for

28,400 shares of the Stormont Co.’s stock, or its equivalent.

24,300 ¢ “  San Bruno Mining Co.’s stock.
BB “  Eagle Silver 5 &
H5O0FL +L “  Hite Gold Quartz 5

LS “  Star Grove Silver ¢ o

46,410 « “  Menlo Gold Quartz Co.s ¢

600 3 (43 Sa’temo 43 144 143

OO A58 “ N.Y. & Sea Beach R. R. Co.’s stock.
$9,500 in First Mortgage bonds of the Battle Mountain &
Lewis R. R. Co.

“Dated New York, November 16, 1882.
“Yours, &c. Rurus P. Lincorx,
“ By M. W. TyLeg, Atty.”

The reply to it by Van Rensselaer, as proven, is as follows:




HINCHMAN v. LINCOLN 47

Opinion of the Court.

“ New Yorxk, November 20, 1882.
“«Dr. R. P. Lincoln:

« Sir— In answer to the demand made upon me through
Mr. M. W. Tyler, I beg to say that I hold the securities
mentioned therein on behalf of yourself and Mr. C. S. Hinch-
man, and I have no interest in or claim upon them personally.
I have been notified by Mr. Hinchman not to deliver them to
you, and for that reason shall not be able to accede to your
demand. Any arrangement agreed to by yourself and Mr.
Hinchman shall have my prompt acquiescence.

“I am, &c., &c., S. VAN RENSSELAER,
“per Nasu & Kinasrorp, his Attys.”

Nothing further occurred until the bringing of this suit on
November 25, 1882.

It is conceded by the counsel for the plaintiff that the
delivery of the securities in question by the plaintiff to Van
Rensselaer was according to the terms of the receipt taken
from him at the time, and of itself was not sufficient evidence
of a receipt and acceptance by the defendant to satisfy the
statute of frauds. The jury were so instructed by the court.
In speaking of it in his charge, the judge said :

“You will recollect that it recites that the property was to
be delivered to Mr. Hinchman; I will simply state the lan-
guage in substance, ¢ when he had performed his contract with
Mr. Lincoln;’ in other words, it attached a condition. If you
find upon the evidence that that was all there was of this
transaction, I think it my duty to say as matter of law, that
there was not such delivery as would take the case out of the
statute, because, if that were true, if he simply delivered the
stock to Mr. Van Rensselaer, to be delivered to Mr. Hinch-
man, upon the payment of the sum by Mr. Hinchman, it
would not be a receipt and acceptance by him, the possession
would not be in him, he could exercise no dominion over it
until he had performed the act which it was necessary for him
to perform in order to obtain the title.

“To put it more plainly, perhaps the plaintiff would have

In that event made Mr. Van Rensselaer his agent as well as
the agent of the defendant.”




48 OCTOBER TERDM, 1887.

Opinion of the Court.

The position of the plaintiff’s counsel on this part of the
case is stated by him in a printed brief, as follows:

“That receipt was put in evidence not as conclusive of a
delivery to Ilinchman, but as a fact to be taken into consider-
ation, after the jury had determined the question of defend-
ant’s capacity, in connection with his admission that he had
given Van Rensselaer some authority in the premises ; his ad-
mission to Tyler after he saw the receipt that the delivery to
Van Rensselaer was ‘all right,” his admission at Long DBeach
that he had the securities, and his direction to Van Rensselaer
on August 24th, not to surrender any of the securities. If the
jury should find, as it actually did find, that Hinchman was
acting in his individual capacity, and that his claim of a rep-
resentative capacity, first intimated in his letter of July 22,
was an afterthought and false, then the authority given by
him to Van Rensselaer was not the limited authority he said
it was, and in view of the admission to Tyler that the delivery
was ‘all right,” the admission at Long Beach of possession,
and the subsequent assertion of dominion over the securities,
it was a fair inference for the jury that Van Rensselaer’s
authority was a general one to receive the securities for
Hinchman. If the jury should so find, then, under the terms
of the receipt, the delivery to Van Rensselaer was a delivery
to Hinchman and an acceptance by him sufficient to satisfy
the statute, for nothing remained but for him to pay the pur-
chase price.”

In dealing with the question arising on this record we kecp
in view the general rule that it is a question for the jury
whether, under all the circamstances, the acts which the buyer
does or forbears to do amount to a receipt and acceptance
within the terms of the statute of frauds. Bushell v. Whedler,
15 Q. B. 4425 Morton v. Tibbett, 15 Q. B. 428; Borrowscale
v. Bosworth, 99 Mass. 378, 381 ; Wartman v. Breed, 117 Mass.
18. DBut where the facts in relation to a contract of sale
alleged to be within the statute of frauds are not in dispute,
it belongs to the court to determine their legal effect. Shep-
herd v. Pressey, 32 N. 1. 49, 56. And so it is for the court
to withhold the facts from the jury when they are not such as
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can in law warrant finding an acceptance, and this includes
cases where, though the court might admit that there was a
scintilla of evidence tending to show an acceptance, they
would still feel bound to set aside a verdict finding an accept-
ance on that evidence. Browne on the Statute of Irauds,
$ 821; Denny v. Williams, 5 Allen, 1, 5; Howard v. Borden,
18 Allen, 299; Pinkham v. Mattox, 53 N. . 600, 604.

In order to take the contract out of the operation of the
statute, it was said by the New York Court of Appeals in
Marsh v. Rouse, 4+ N. Y. 643, 647, that there must be acts
“of such a character as to unequivocally place the property
within the power and under the exclusive dominion of the
buyer” as absolute owner, discharged of all lien for the price.
This is adopted in the text of Benjamin on Sales, § 179, Ben-
nett’s 4th Am. ed., as the language of the decisions in Amer-
ica. In Shindler v. Houston, 1 N. Y. (1 Comstock) 261, (49
Am. Dec. 316,) Gardiner, J., adopts the language of the court
in Phillips v. Bristol, 2 B. & C. 511, “that to satisfy the
statute there must be a delivery by the vendor with an inten-
tion of vesting the right of possession in the vendee, and there
must be an actual acceptance by the latter with the intent of
taking possession as owner.” And adds: “This, I apprehend,
is the correct rule, and it is obvious that it can only be satis-
tied by something done subsequent to the sale unequivocally
indicating the mutual intentions of the parties. Mere words
are not sufficient. Baily v. Ogden, 3 Johns. 421 (3 Am. Dec.
509). . . . In a word, the statute of fraudulent convey-
ances and contracts pronounced these agreements, when made,
void, unless the buyer should ‘accept and receive some part of
the goods” The language is unequivocal, and demands the
action of both parties, for acceptance implies delivery, and
there can be no complete delivery without acceptance.” p.
265. In the same case Wright, J., said: “The acts of the
parties must be of such a character as to unequivocally place
th.e ‘property within the power and under the exclusive do-
minion of the buyer. This is the doctrine of those cases that
have carried the principle of constructive delivery to the
utmost limit. . . . Where the acts of the buyer are equiv-

VOL. CXXI1V—4
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ocal, and do not lead irresistibly to the conclusion that there
has been a transfer and acceptance of the possession, the cases
qualify the inferences to be drawn from them, and hold the
contract to be within the statute. . . . I think T may
affirm with safety that the doctrine is now clearly settled that
there must not only be a delivery by the seller, but an ulti-
mate acceptance of the possession of the goods by the buyer,
and that this delivery and acceptance can only be evinced by
unequivocal acts independent of the proof of the contract.”
This case is regarded as a leading authority on the subject
in the State of New York, and has been uniformly followed
there, and is recognized and supported by the decisions of the
highest courts in many other States, as will appear from the
note to the case as reported ir 49 Am. Dec. 316, where a large
number of them are collected. So in Lemick v. Sandford,
120 Mass. 309, 316, it was said by Devens, J., speaking of the
distinction between an acceptance which would satisfy the
statute and an acceptance which would show that the goods cor-
responded with the warranty of the contract, that “if the buyer
accepts the goods as those which he purchased, he may after-
wards reject them if they were not what they were warranted
to be, but the statute is satisfied. But while such an accept-
ance satisfies the statute, in order to have that effect, it must
be by some unequivocal act done on the part of the buyer
with intent to take possession of the goods as owner. The
sale must be perfected, and this is to be shown, not by proof
of a change of possession only, but of such change with such
intent. When it is thus definitely established that the relation
of vendor and vendee exists, written evidence of the contract
is dispensed with, although the buyer, when the sale is with
warranty, may still retain his right to reject the goods if they
do not correspond with the warranty. . . . That there
has been an acceptance of this character, or that the buyer
has conducted himself in regard to the goods as owner .
is to be proved by the party setting up the contract.” :
Mr. Benjamin, in his Treatise on Sales, § 187, says: © It will
already have been perceived that in many of the cases t}.le test
for determining whether there has been an actual receipt by
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the purchaser has been to inquire whether the vendor has lost
his lien. Receipt implies delivery, and it is plain that so long
as vendor has not delivered there can be no actual receipt by
vendee. The subject was placed in a very clear light by Hol-
royd, J., in the decision in Baldey v. Parker, 2 B. & C. 37:
‘[;pdn a sale of specific goods for a specific price by parting
with the possession, the seller parts with his lien. The statute
contemplates such a parting with the possession, and therefore,
as long as the seller preserves his control over the goods so as
to retain his lien, he prevents the vendee from accepting and
receiving them as his own within the meaning of the statute.’
No exception is known in the whole series of decisions to the
proposition here enounced, and it is safe to assume as a general
rule that whenever no fact has been proven showing an aban-
donment by the vendor of his lien, no actual receipt by the
purchaser has taken place. This has been as strongly insisted
upon in the latest as in the earliest cases. The principal
decisions to this effect are referred to in the note.”

In accordance with this, the rule is stated in Browne on the
Statute of Frauds, § 817, as follows: “ Where, by the terms
of the contract, the sale is to be for cash or any other condi-
tion precedent to the buyer’s acquiring title in the goods be
imposed, or the goods be at the time of the alleged receipt not
fitted for delivery according to the contract, or anything
remain to be done by the seller to perfect the delivery, such
fact will be generally conclusive that there was no receipt by
the buyer. There must be first a delivery by the seller with
inent to give possession of the goods to the buyer.”

It is clear, and, as we have seen, is conceded, that the origi-
n_al delivery by the plaintiff to Van Rensselaer of the securi-
ties, according to the terms of the receipt taken at the time,
Was not a delivery to the defendant in the sense of the rule
established by the authorities, and that consequently there was
not and could not have been at that time a receipt and accept-
ance of them by the defendant to satisfy the statute of frauds.
How far can it be claimed that that inchoate and incomplete

delivery was made perfect by any subsequent act or conduct
of the parties ?
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The first circumstance relied on by the plaintiff as material
to that peint is, that, shortly after the receipt was given, the
defendant was informed of it and made no objection to it; but
certainly this is insignificant. It added nothing to the trans
action stated in the receipt that the defendant assented to it.
That assent was simply that the securities had been delivered
to Van Rensselaer to be delivered to him when paid for. It
did not alter the implied contract between Van Rensselaer and
the plaintiff arising upon the terms of the receipt that the sub-
ject of the sale should not be delivered to the defendant until
hehad paid the agreed price.

The next circumstance relied upon is the conversation testi-
fied to by Tyler as having taken place on July 20th between
him and the defendant. In that conversation Tyler testifies
that he said to the defendant ““that I supposed he knew we
had delivered the securities — the Bothwell securities —to Van
Rensselaer as he had directed, and he said, ¢ Yes, that was all
right.” Ilere certainly nothing was added to the transaction.

Both these circumstances are also fully met by the well
established rule that mere words are not sufficient to consti-
tute a delivery and acceptance which will take a verbal
contract of sale out of the statute of frauds. Skindler v. Hous
ton, ubi supra.

The next item of evidence in support of the plaintiff’s con-
tention is the conversation on August 1, 1882, at Long Beach,
between the defendant and the plaintiff, in which the defend-
ant, introducing Meyer to the plaintiff, said: “ This is Doctor
Lincoln, from whom I have the Bothwell securities.” This
declaration of the defendant is treated in the argument as an
admission by him distinctly of the fact that he had at that
time possession of the securities in question, which he could
only have by a delivery from Van Rensselaer, either actual or
constructive. This construction of the statement, however, i
our opinion, is entirely inadmissible. The context plainly shows
such not to have been its meaning, for, as appears by the testl-
mony of the plaintiff relating it, the conversation immediately
turned to the controversy between the parties as to Wl}eth"_r
the defendant had been negotiating for the securities in his




HINCHMAN w». LINCOLN. 53

Opinion of the Court.

individual capacity or as trustee for the Stormont Silver
Mining Company. The expression testified to cannot fairly
be extended beyond a casual reference to the transaction as it
had taken place, and as it then stood upon the terms of the
Van Rensselaer receipt. There is nothing whatever in the
conversation to justify the inference that there had been a
subsequent delivery by Van Rensselaer to the defendant,
whereby the possession of the securities had been changed,
or whereby the control and dominion over them had been
given to the defendant by Van Rensselaer, contrary to the
terms of his agreement with the plaintiff as contained in the
receipt.

And such was and must have been the understanding of the
plaintiff himself, for subsequently, on the 16th of November,
he made the written demand upon Van Rensselaer for the
immediate return of the securities to him on the ground that
up to that time the defendant had refused to fulfil his con-
tract for their purchase. This is certainly an unequivocal act
on the part of the plaintiff entirely inconsistent with the asser-
tion that there had been, prior to that time, any delivery by
him or by his authority to the defendant of the subject of the
alleged sale. Tts legal effect goes beyond that; it was a dis-
tinet rescission of the contract of sale; it was a notice to Van
Rensselaer not to deliver to the defendant thereafter, even if
he should offer to complete the contract by payment of the
consideration; it put an end, by its own terms, to the relation
between the parties of vendor and vendee; it made it unlaw-
ful in Van Rensselaer thereafter to deal with the securities,
except by a return of them to the plaintiff as their owner.
The refusal of Van Rensselaer to comply with the terms of
the demand subjected him to an immediate action by the
plaintiff for their recovery specifically, if he could reach them
by_ process, or otherwise, for damages for their conversion.
This certainly is conclusive of the question of a prior delivery
to the defendant, and a receipt and acceptance by him. Zay-
lor v. Wakeficld, 6 EL. & BI. 7 65 ; Benjamin on Sales, § 171.

To meet this view, however, the letter of the defendant to
Van Rensselaer of August 24th is relied on as evidence of a
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receipt and acceptance by the defendant at that time, being, as
it is argued, the exercise of control and dominion over the
securities by the defendant as owner. That letter, it will be
observed, is addressed to Van Rensselacr as secretary and
treasurer of ‘the Stormont Silver Mining Company by the
defendant, signing himself president and trustee of the same.
It declares that the plaintiff had seen fit to disavow the under-
standing and agreement by which, as claimed by the defend-
ant, he had obtained control of the securities in question which
had been left in Van Rensselaer’s hands; that after confer-
ence with a majority of the trustees of the company he had
been instructed to notify Van Rensselaer to retain possession
of them until a court of competent jurisdiction should direct
him what to do with them, adding, “I claiming, as a trustee,
for the benefit of Stormont treasury, an equitable and bona
Jide interest therein.” Clearly there is nothing in the sending
of this document or in its contents which can have the effect
contended for, whether considered alone or in connection with
the subsequent refusal of Van Rensselaer to return the secur-
ities to the plaintiff in pursuance of his demand. Taken to-
gether, they do not constitute either the assertion or exercise
of any right in respect to the securities under any contract of
sale between the plaintiff and the defendant as individuals.

It is quite true, and the authorities so declare, that the
receipt and acceptance by the vendee under a verbal agree-
ment, otherwise void by the statute of frauds, may be com-
plete, although the terms of the contract are in dispute.
Receipt and acceptance by some unequivocal act, sufficiently
proven to have taken place under some contract of sale, is
sufficient to take the case out of the prohibition of the statute,
leaving the jury to ascertain and find from the testimony
what terms of sale were actually agreed on. Marsh v. Hyde,
3 Gray, 331; ZTownsend v. Hargraves, 118 Mass. 325; Benja-
min on Sales, § 170. DBut, as was said by Williams, J., in
Tomkinson v. Staight, 17 C. B. 697, the acceptance by the
defendant must be in the quality of vendee. “The statute
does not mean that the thing which is to dispense with the
writing is to take the place of all the terms of the contract,
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but that the acceptance is to establish the broad fact of the
relation of vendor and vendee.” The act or acts relied on as
constituting a receipt and acceptance, to satisfy the statute,
must be such as definitely establish that the relation of vendor
and vendee exists. flemick v. Sendford, 120 Mass. 309.

In the present case the notice of the defendant, as president
and trustee of the Stormont company, to Van Rensselaer
to retain possession of the securities, and Van Rensselaer’s
refusal to return the securities to the plaintiff on his demand
in consequence thereof, certainly are not facts which tend to
establish the existing relation of vendor and vendee between
the plaintiff and the defendant. The defendant in his notice
makes no claim as such, and certainly no assent on the part of
the plaintiff to his exercise of any such dominion is shown.
It is clear beyond all controversy, so far as this record shows,
that the plaintiff had never consented that Van Rensselaer
should deliver the securities to the defendant except upon pay-
ment of the price, nor is there a particle of proof that Van
Rensselaer has ever done so.

It is further and finally urged, however, by his counsel, that
1t was competent for the plaintiff to waive the condition of a
previous payment of the consideration, and to authorize Van
Rensselaer to deliver the securities to the defendant without
performance of the contract on the part of the latter, and
that the bringing of the present action was such a waiver.
If, in point of fact, Van Rensselaer had transferred the manual
possession of the securities to the defendant, or if, contrary to
the terms of his original receipt, he had agreed with the de-
fendant to hold the securities subject to his order as his agent,
free from the conditions of the purchase, and as his absolute
property, the plaintiff’s assent to this new arrangement might
be well implied from his bringing an action against the defend-
ant to recover the consideration. But the premises on which
this conclusion vests are not to be found in the present case.
There was no transfer of possession from Van Rensselaer to
the defendant, nor has there been any change in the relation
of Van Rensselaer to his possession of the securities, whereby
he has agreed, with the consent of the defendant, to hold them
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E as agent for the latter as vendee under any contract of sale
with the plaintiff.

; On the whole, we are well satisfied that there was no evi-
, dence of a receipt and acceptance of the securities in question
f by the defendant to authorize a recovery against him upon the
alleged contract of sale. It was error in the Circuit Court to
refuse to charge the jury to that effect as requested by the
counsel for the defendant. For that error the judgment is

Leversed, and the cause remanded with directions to grant o
; new trial.

|
| BEESON «. JOIINS.
|

ERROR TO THE SUPREME COURT OF THE STATE OF IOWA.
Submitted December 6, 1887. —Decided January 9, 1888,

In an action to set aside and have declared void a tax deed, made upon a

* sale for taxes of the plaintiff’s land, upon the ground of a discrimination

in the assessment against the plaintiff as a non-resident, it appearing that

the laws under which it was made did not require the assessment to be

more favorable to resident owners than to non-residents, and that the

question to be decided related only to the action of a single assessor, or

to the action of a board of equalization, and there being no sufficient

evidence of such a discrimination against the owner of the lands;

Held, that mere errors in assessment should be corrected by proceed-

| ings which the law allows before such sale, or before the deed was
finally made.

Tris was an action to set aside a tax sale of lands in Towa.
The Federal question is stated in the opinion of the court.

Mr. Nathaniel Bacon for plaintiffs in error.
Mr. Galusha Parsons for defendants in error.
Mg. Jusrice MirLer delivered the opinion of the court.

This is a writ of error to the Supreme Court of the State of
Jowa. In one of the inferior courts of that State Strother M.
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Beeson brought suit against Henry Johns and Henry Ohrt,
the defendants in error. DBeeson having died, the present
plaintiffs, as his executors, were substituted, and, as the record
comes to us from the Supreme Court of the State, there was
filed in that court an abstract of the case from the court below.
The object of the suit was to set aside and have declared void
three tax deeds purporting to have been made upon sales for
taxes on lands of the plaintiff, Beeson.

The original petition relied mainly upon the fact that there
was fraud in the tax sale by reason of a combination of bidders
to prevent a fair competition and sale. An amended petition
set out, first, that there was no legal and valid assessment for
taxes of the land so sold, neither to plaintiff or his grantor
nor to unknown owners, and that in fact there was no assess-
ment of the land for that year.

“Second. That said lands belonged, at the time of the
assessment for the year 1869 and on the 1st day of January,
A.D. 1869, to a non-resident of the State of Iowa, and that if
any assessment of said land for the year 1869 was ever made,
it, together with all the lands belonging to non-residents of
the State in the township in which said land is situated, was
assessed and valued, and equalized and taxed, by the officers
and authorities making such assessment and equalization and
taxation, at a higher price and value and at a higher rate of
tax than the property and lands of resident owners of prop-
erty and lands in said township and county for the same year,
and that all the other lands and property in said township,
except the lands of non-residents of Towa, were assessed, equal-
ized, and taxed at a value and rate far below its actual cash
value, and the said assessment was void, and was, in fact, no
legal assessment of said land, and the proceedings based
thereon and sale are void.

“Third. That at the time the assessment of said land was
made there was a rule established by the board of supervisors
and equalization of said county, and recognized and followed
by. the assessors of the different townships, including the town-
ship where said land was situated, to assess improved lands
belonging to resident owners and personal property at from
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one-third to one-half of its actual cash value, and that said
assessment for the year 1869 was made on that basis and
value, and at from one-third to one-half its value, and the
same was illegal and void.”

These allegations were put in issue by a general denial.

It is in regard to these last two charges in the amended
petition that the plaintiff in error claims a right to bring the
case to this court. That right he bases in his brief, first, upon
a provision of the Ordinance of 17387, to the effect that in no
case shall non-resident proprietors be taxed higher than resi-
dents, and also to a similar provision contained in the act of
Congress of March 3, 1845, providing for the admission of the
States of Iowa and Florida into the Union.

As the case was decided against the right set up by the
plaintiffs in error under this act of Congress, we must inquire
whether the decision of the Supreme Court of the State on
that subject is sound. After carefully examining the testi-
mony on this subject, as found in the record, it does not
appear to us, as it did not appear to the Iowa Supreme Court,
that there was any clear discrimination in the valuation of
the property of this non-resident owner in the State of Iowa,
nor any purpose to discriminate against citizens of other States
in favor of those residing in that State. The only evidence
on this subject which had any tendency whatever in that
direction was the statement of one witness that lands which
had valuable improvements upon them were not estimated so
near their real cash value taken altogether as were the lands
which had no improvements upon them; and the following
extract from the proceedings of the board of equalization of
the county in which the lands in controversy lay, to wit:

“On motion, the board proceeded to the equalization of
assessments. A motion was made that all lands in the county
assessed to unknown owners be assessed at six dollars per
acre, and an amendment was offered that said lands be as-
sessed at five dollars per acre, which motion carried; after
which the motion, as amended, was adopted.”

It is true that one witness testified that the improved lands
were mainly owned by residents. The language of the Su-
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preme Court of the State on this subject in its opinion is as
follows :

«(Conceding the land in controversy belonged to non-resi-
dents and that it was assessed at a greater value than similar
land belonging to residents, is the tax title void under the
Ordinance of 1787 or the act of Congress admitting the State
of Jowa intothe Union ¢ We are not prepared to say if such
an assessment was objected to at the proper time and manner
it could be sustained, but we do not believe, under the facts in
this case, the title of the purchaser at the tax sale by reason
thereof is void. The authorities cited by counsel for appellant
do not go to this extent. Iraud is not alleged or shown, nor
is it claimed there was an actual intent to discriminate against
non-residents. At most it appears the improved lands of resi-
dents were not assessed as high in proportion as the unim-
proved lands. No diserimination was made between the un-
improved lands of residents and non-residents. For aught that
appears, the relative value of the improved and unimproved
lands was erroneous only. Under such circumstances a correc-
tion or abatement should have been applied for as provided for
by law. The assessment and levy were not void, and for the
correction of the error the remedy provided by law is ample
for the complete protection of the tax-payer.”

While we do not decide that in no case of a settled purpose
to discriminate in the taxation of lands in a county or State
against owners residing in another State would such a sale be
held void, we do not see in the case before us any reason for
holding the tax sale complained of here to be void on that
account. If a tax were levied under a law of the State which
required either the assessment, or the rate levied upon that
assessment, to be more favorable to the resident owners of the
property than those who resided in another State, all assess-
ments and sales under such a statute might possibly be declared
to be void. But where the question relates to the action of a
single assessor, or of a township or county board of equaliza-
tion, and does not profess to be carried on with any purpose
of making such discrimination, the mere errors in assessment
should be corrected by proceedings which the law allows be-
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fore such sale or before a deed is finally made. There is no
sufficient evidence in this case of any purpose to discriminate
against the owner of the lands in controversy, nor of any
actual injury to him by the assessment which was made upen
his property.

The only discrimination made was between improved and
unimproved lands, without regard to the residence of the own-
ers and the accidental circumstance that more improved lands
were owned by residents than by non-residents, does not show
a violation or a purpose to violate the act of Congress.

The judgment of the Supreme Court of lowa 4s affirmed.

DREYFUS ». SEARLE.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES
FOR THE DISTRICT OF CALIFORNIA.

Argued December 20, 21, 1887.— Decided January 9, 1888.

The claim of letters-patent No. 48,728, granted to John Searle, July 11, 1865,
for an ‘‘ improved process of imparting age to wines,” namely,  The in-
troducing the heat by steam, or otherwise, to the wine itself, by means of
metallic pipes or chambers passing through the casks or vessel, sub-
stantially as set forth,” is not valid for a process, because no different
effect on the wine is produced from that resulting from the old method of
applying heat to the wine, and is not valid for the apparatus, because
that had before been used in the same way for heating a liquid.

Biur 1x Equity to restrain infringement of letters-patent.
Decree for complainant. Respondent appealed. The case 1
stated in the opinion of the court.

Mr. J. Hubley Ashton for appellant.

Mr. A. C. Bradley for appellee. Mr. W. J. Newton was
with him on the brief.

Mg. Justice Bratcmrorp delivered the opinion of the court.

This is a suit in equity, brought in the Circuit Court of the
United States for the District of California, by Sophia Searle,
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as executrix of the last will and testament of John Searle, de-
ceased, against Benjamin Dreyfus, Emanuel Goldstein, Jacob
Frowenfeld, and John J. Weglein, copartners under the firm
name of B. Dreyfus & Co., for the infringement of letters-
patent of the United States, No. 48,728, granted to John
Searle, July 11, 1865, for seventeen years from June 15, 1865,
for an “improved process of imparting age to wines.” The
bill was filed December 21, 1881.

The specification and claim of the patent are in these
words :

“Be it known that I, John Searle, of the city and county of
San Francisco, State of California, have invented a new and
improved process for imparting ‘age to wines and liquors;’
and I do hereby declare that the within is a full and exact
description of the same.

“The nature of my invention consists in providing a pro-
cess for shortening the time that is now required for ripen-
ing wines and liquors to about one-half the period, without
deteriorating their flavor, by the use of steam.

“ Madeira, sherry, port, teneriffe, and other wines havs been
prepared for many years, for imparting age, through the
medium of ‘estufas,’ or large ovens, having flues by which
they are heated. These ‘estufas’ are filled with wines and
spirits in casks or pipes, and are kept at a proper heat until
the contents of the casks show the desired age through the
staves. DBy this process the heat must necessarily be very
great (say 140°), which impairs the flavor of the wine, by im-
parting to it the taste of the cask, and oftentimes the casks
have to be taken out and recoopered before the process can be
completed.

“By the use of my process the following advantages are
derived :
~ “lIst. There is a great saving of time and fuel, the build-
ng and air not being heated within as by the old process.
fy Zd It can be effected in casks of the largest size, thereby
insuring uniformity of quality in the wine.

(190 . .
Hod. The process can be carried on in any storehouse or
cellar.
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“4th. There is no injury to the casks, whereas by the old
system they become damaged and require constant repairs.

“5th. The breakage and loss on the liquors is very much
reduced, which is sometimes excessive in the ‘estufas,’ by the
falling to pieces of the heated and dried-up casks.

“6th. No bad taste is imparted to the liquors during my
process, which is too often the case in the ¢ estufas,” where the
wine receives the heat through the sides of the cask.

“To enable others skilled in the art to make use of my
improvement, I will proceed to describe my process and its
operation. I use casks or tanks (as the case may be) for hold-
ing the wine; if casks, they may be placed on end. Through
each of these casks or tanks, near the base, I pass an iron or
metallic pipe, (copper is preferable,) of about one inch, and
open at its end. These pipes connect with a main steam-pipe,
and can be closed and the steam shut off, should the heat
become too great for the wine, by means of a stop-cock
attached to each of the pipes.

“The degree of heat which I use in the operation varies

from 100 to 140°,

“The time required to perfect the operation of ripening
wine by this process is about six weeks, yet, of course, it will
be left to the knowledge and discretion of the keeper of the
cellar to determine when the ripening process is completed.

“ Having thus described my invention, what I claim and
desire to secure by letters-patent is, the introducing the heat
by steam, or otherwise, to the wine itself, by means of metallic
pipes or chambers passing through the casks or vessel, substan-
tially as set forth.”

The answer of the defendants denied that the invention was
new or useful, and alleged that it was in public use in San
Francisco for more than two years prior to the date of the
application by Searle for the patent, by two persons, named
Wieland and Voorman.

Issue being joined, proofs were taken on both sides, and, on
the 22d of May, 1883, the Circuit Court entered an interlocu-
tory decree, adjudging the patent to be valid, that the defend-
ants had infringed upon it by treating and ageing wine by the

')
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process described and claimed in it, and ordering a reference
to a master to take and report an account of profits from the
infringement. Ile reported the amount of profits to have
been $3249.60. Both parties excepted to the report, but all
the exceptions were overruled, and a final decree was entered
in August, 1884, awarding a recovery to the plaintiff of
$3249.60, with interest from the date of the entry of the inter-
locutory decree, May 22, 1883, and costs. From this decree
the defendants have appealed to this court.

It is stated in the specification of the patent, that age had
been imparted to wines, for many years, by placing them in
casks, in estufas, or large ovens, and keeping up a proper heat
therein, on the outside of the casks, until the contents of the
casks showed the desired age. The application of artificial
heat to impart age to wines was, therefore, old. The heat
was applied to the wine from the outside. The new process
claimed in the patent is to introduce the heat by causing
steam, or other heating medium, to pass through metallic
pipes or chambers placed on the inside of the cask, and within
the body of the wine in the cask. This is called in the patent
a new process; but, so far as the action or effect of heat on
the wine is concerned, in respect to ripening it or imparting to
it what is called “age,” or any other quality imparted to it by
heat, the effect or result is the same as that produced by im-
parting the heat to the wine from the heated air, in the old-
fashioned estufa or oven. It is shown by the evidence that
the application of the heat to the wine from the inside of the
cask has no different effect upon it from that of the heat as
applied by the old process, and that no chemical or other
change is produced in the wine different from that produced
by the old process.

‘There was no novelty in the process as a patentable process.
Whatever novelty there could have been must have consisted
th.olly in the apparatus used for introducing the heat to the
mside of the body of the wine. But it appears by the evi-
flence that the apparatus, as a means of imparting heat from
1t to the body of the liquid inside of which it was placed, was
not new. Wieland testifies that for twenty-five years prior to
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November, 1882, he had, in conducting his business as a, brewer
in San Francisco, heated water by means of a copper coil filled
with exhaust steam, placed in the water, the water being ina
closed tub containing fifty or sixty barrels, the copper pipe en-
tering the tub on the side, near the bottom, and forming a coil
inside, and then passing out through the top. It also appears
that a like apparatus was used in the United States, prior to
the issuing of the plaintiff’s patent, for the purpose of heating
high wines by means of steam in a copper coil, so as to evolve
the alcoholic vapors. There was no patentable invention in
applying to the heating of wine or any other liquor, from the
inside of the cask, the apparatus which had been previously
used to heat another liquid in the same manner.

The case falls directly within the decisions of this court in
Pomace Holder Co. v. Ferguson, 119 U. 8. 335, 338, and the
cases there collected, and in Zhatcher Heating Co. v. Burtis,
121 U. S. 286.

There having been, therefore, nothing new as a process in
the operation or effect of the heat on the wine, and nothing
patentable in the application of the old apparatus to the heat-
ing of the wine,

The decree of the Circuit Court must be reversed, and the
case must be remanded to the Circuit Court for the Nortl
ern District of California, with a direction to dismiss the
bill. .

ROBERTS ». BENJAMIN.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF NEW YORK.

Argued December 22, 1887. — Decided January 9, 1888.

In an action at law in a Circuit Court of the United States in New York,
an order was made, referring the action to a referee ‘‘ to determine the
issues therein.” He filed his report finding facts and conclusions _Of
law, and directing that there be a money judgment for the plaintiff
The defendant applied to the court for a new trial on a « case and
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exceptions,” in which he excepted to three of the conclusions of law.
The court denied the application and directed that judgment be entered
« pursuant to the report of the referee,” which was done. On a writ of
error from this court: IZeld, that the only questions open to review here
were, whether there was any error of law in the judgment, on the facts
found by the referee; and that, as the case had not been tried by the
Circuit Court on a filing of a waiver in writing of a trial by jury, this
court could not review any exceptions to the admission or exclusion of
evidence, or any exceptions to findings of fact by the referee, or to his
refusal to find facts as requested.

The defendant agreed to make for the plaintiff 400 tons of iron, and to
ship it about September 1st, or as soon as he could manufacture it, for
$19.50 per ton. He did not deliver any of it at or about that date, nor
as soon as he had manufactured the required amount. The referee
found that the defendant ‘‘ postponed the execution of the contract
from time to time,” and that, on November 7th, he insisted, as conditions
of delivering the iron, on certain provisions not contained in the original
agreement. The plaintiff did not comply with those conditions, and the
iron was not delivered. The referee found that the market value of
such iron, on November 7th, was $34 per ton, and did not find what the
market value of such iron was at any other time. In asuit by the plain-
tiff against the defendant to recover damages for a breach of the con-
tract, he was allowed $14.50 per ton. On a writ of error: IZeld,

(1) The postponement of the execution of the contract must be inferred,
from the findings, to have been with the assent of the plaintiff;
(2) The rule of damages applied was proper.

A counterciaim set up by the defendant was, on the facts, properly
disallowed.

Ar law, in contract. Judgment for plaintiff. Defendants

sued out this writ of error. The case is stated in the opinion
of the court.

Mr. James Breck Perkins, for plaintiffs in error, cited:
Pembroke Iron Co. v. Parsons, 5 Gray, 589; Morris v.
Levison, 1 C. P. D. 155; Clark v. Baker, 5 Met. 452 ; Shep-
herd v. Hampton, 3 Wheat. 200 ; Hadley v. Baxendale, 9 Ex.
3415 Messmore v. New York Shot and Lead Co., 40 N. Y.
4225 Mcllose ~v. Fulmer, 73 Penn. St. 365; Ogle v. Vane,
LR.3Q. B. 272; mill . Smith, 34 Vt. 535; Hickman v.
Haynes, 1. R. 10 C. P. 5983 L parte Llansamict Tin Plate
Co, L. R. 16 Eq. 155; Norton v. Wales, 1 Robertson (N. Y.
Sup. Ct.) 561; Hewitt v. Miller, 61 Barb. 567 ; Sleuter v.
Wallbawm, 45 1. 43 ; Champion v. Joslyn, 44 N. Y. 633;
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Hutchinson v. Market Bank of Troy, 48 Barb. 302 ; Manhat-
tan Co. v. Lydeg, 4 Johns. 377; S. C. 4 Am. Dec. 280; Philips
v. Belden, 2 Edwd. Ch. 1; Donaldson v. Farnell, 93 N. Y.
631 ; United States v. Hodge, 6 How. 2795 Putnam v. Hul-
bell, 42 N. Y. 106 ; Aeng v. Delaware Ins. Co., 6 Cranch, 71;
Dows v. Erchange Bank, 91 U. S. 618. :

Mr. Matthew Hale (with whom was Mr. Esek Cowen on the
brief), for defendant in error, cited : aine v. Central Vermont
Railroad, 118 U. 8. 152, 158; Bond v. Dustin, 112 U. 8. 604,
606, 607, and cases there cited ; Boogher v. Insurance (o.,103
U. 8. 905 Tyng v. Grinnell, 92 U. 8. 467; Tayloe v. Mer-
chants’ Insurance Co., 9 How. 390, 398 ; Mactier v. Frith, 6
Wend. 103; 8. C. 21 Am. Dec. 262; Miller v. Life Insurance
Co., 12 Wall. 285, 300, 301 ; Lyan v. Carter, 93 U. S. 78, 81;
United States v. Dawson, 101 U. S. 569 ; Stanley v. Albany,
121 U. S. 535, 547, 548 ; Ogle v. Larl Vane, L. R. 2 Q. B. 275;
S. C. affirmed, L. R. 3 Q. B. 272; Hill v. Smith, 34 Vt. 535,
547; Newton v. Wales, 3 Robertson (N. Y. Sup. Ct.) 453;
Hetherington v. Kemp, 4 Camp. 192; Dana v. Kemble, 19
1RAel sl

Mg. Justice Brarcurorp delivered the opinion of the court.

This is an action at law brought in the Circuit Court of the
United States for the Northern District of New York, by
Henry M. Benjamin, a citizen of Wisconsin, against Ilenry C.
Roberts and Archibald S. Clarke, citizens of New York, com-
posing the firm of H. C. Roberts & Co., doing business af
Rochester, New York, to recover damages for the alleged fai-
ure of the defendants to deliver to the plaintiff a quantity of
iron, on a contract for its sale by the former to the latter.

The complainant alleged that at the time of the breach of‘
the contract by the defendants the market value of iron of
the kind and quality agreed to be sold was much greater than
the contract price of the iron, and that, if the iron had been
delivered pursuant to the contract, the plaintiff could have
sold it at a large profit. :

The defendants, in their answer, besides denying any liability
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to the plaintiff, set up by way of counterclaim (1) that the
plaintiff was indebted to them in the sum of $796.99, for coal
and iron sold and delivered by them to him, and that, as a part
of the contract for the sale of the iron upon which the action
was brought, it was a condition that the plaintiff should pay
to the defendants the $796.99, which he had not done; (2)
that, on the sale and delivery to the plaintiff by the defend-
ants of certain coal, the plaintiff had claimed various items of
shortage in the coal, for which the defendants had allowed to
him $1926.73, that they had afterwards ascertained that the
statements of the plaintiff as to the shortage were untrue, and
that they were ready to deliver the iron upon the payment to
them by the plaintiff of the $1926.73.

The reply of the plaintiff admitted an indebtedness to the
defendants of $112.73, on account of the item of $796.99
claimed in the answer, and, in regard to the $1926.73, it alleged
that the items of shortage had been allowed and agreed to by
the defendants.

After issue was joined, it was stipulated in writing by the
parties, that the action be referred to a person named, “as
sole referee, to hear, try, and determine the issues therein.”
Upon this stipulation, an order was entered by the court that
the action be referred to such person, “to determine the issues
therein.”

The referee filed his report as follows :

“I, the undersigned, the referee to whom were referred the
issues in the action above entitled, do respectfully report that
I have heard the allegations and proofs of the respective
parties, and the arguments of counsel thereon, and, after due
deliberation, report the following as my findings of facts:

“First. The plaintiff is a citizen of the State of Wisconsin,
and resides in the city of Milwaukee,in said State, and the
defendants, on and prior to the 17th day of July, 1879, were,
have since then continued to be, and now are, citizens of the
State of New York, residing at Rochester, in said State, and
bartners in business in said city, under the firm name of H. C.
Roberts & Co,

“Second. On or about the 17th day of July, 1879, the
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plaintiff inquired of the said defendants, by telegraph, their
lowest price for four hundred tons of number two iron and
four hundred tons of number one iron, or one cargo of each,
delivered afloat at Milwaukee; to which, on the 22d day of
July, 1879, the said defendants replied by telegram, stating
the price at nineteen dollars and fifty cents cash, per ton, for
number one foundry iron delivered afloat at Milwaukee, and
declining to put any price or to make any agreement for the
sale of number two iron, and in a letter written on the follow-
ing day promised and agreed to ship a cargo of the iron about
the first day of September, 1879, if the plaintiff should accept
the offer.

“On the 25th of July, 1879, the plaintiff, by letter, accepted
the offer of a cargo of the iron, at §19.50 per ton afloat at
Milwaukee, provided that the plaintiff should be allowed the
deduction from the price per ton, if freight could be had for
less than one dollar per ton; and also provided that the terms
should be, instead of cash, a credit of four months, with inter-
est at the rate of seven per cent per annum after thirty days.

“The defendants, by letter dated July 28th, 1879, accepted
the modification of the terms and conditions of sale, and
agreed to ship the iron about September 1st, 1879, or as scon
as they could manufacture it.

_ “Third. The term ¢ cargo,’ employed in this correspondence,
was understood by the plaintiff and the defendants to mean a
cargo of four hundred tons.

“ Fourth. The contract for the delivery of the cargo of iron
had no relation to or connection with any other dealings be-
tween the parties, and the performance thereof by the defend:
ants was not conditioned upon the performance of any act on
the part of the plaintiff other than as stated in the preceding
findings.

“ Tifth. The defendants did not deliver the iron or any put
of it to the plaintiff on or about the time specified in their
offer, nor did they deliver it as soon as they had manufactured
the required amount. They postponed the execution Of .the
contract from time to time, and finally insisted, as a condlthll
of the delivery of the iron, that the plaintiff should pay certall




ROBERTS v. BENJAMIN. 69
Opinion of the Court.

outstanding indebtedness on other dealings, which the defend-
ants claimed to be due to them from the plaintiff; and also,
as a further condition, that payment for the iron should be
made upon delivery, that shipment should be by rail instead of
by boat, and in instalments of one hundred tons per month,
instead of one cargo of the full amount, and that the plaintiff
should pay, in addition to the contract price, one dollar per
ton for extra freight. The plaintiff did not comply with these
conditions, and the iron has never been delivered.

«Sixth. At the time when the letter containing these con-
ditions was sent by the defendants to the plaintiff, November
7th, 1879, the market value of number one foundry iron of the
kind manufactured by the defendants was thirty-four dollars
per ton afloat in Milwaukee.

“Seventh. From May, 1878, to November, 1878, the defend-
ants delivered to the plaintiff four hundred and thirty-five
tons of iron, of the value of seventeen dollars per ton, to be
accounted for by the plaintiff to the defendants at that price.
The plaintiff has accounted and paid for all of this iron except
6 1979-2240 tomns, for which amount payment has not been
made, nor has the iron been returned to the defendants. A
statement of this account was submitted by the defendants to
the plaintiff, showing that there was due and unpaid thereon
$117.02, on the 18th day of June, 1879.

“Eighth. Between April 20th, 1876, and October 5th, 1878,
the defendants sold and delivered to the plaintiff a quantity of
coal, a statement of the weights and prices of which was ren-
dered by the defendants to the plaintiff. Upon receipt of the
cargoes at Milwaukee, the coal was weighed at the dock by
the plaintiff, and thereafter he submitted to the defendants a
statement of the weights and demanded a deduction on account,
of shortage in weight, which he claimed to exist. The defend-
ants assented to and allowed the claim for shortage, and the
plaintiff paid the balance of the account in full. The claim for
ShO}‘t&ge was made by the plaintiff in good faith, upon the
basm of weights taken at his dock, and the defendants did not
I any manner object to the plaintiff’s claim until after he had

insilsted upon the performance of the contract upon which this
action was brought.
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“Ninth. In the months of October and November, 1873
the defendants sold and delivered to the plaintiff coal at cer-
tain prices, which, with the interest added to the day of the
adjustment of the account, April 16th, 1879, amounted to the
sum of twenty thousand three hundred and four dollars and
seventy-one cents. Of this amount the plaintiff paid to the
defendants sums of money from time to time, which, with in-
terest to the said 16th day of April, 1879, amounted to nineteen
thousand six hundred and seventy-eight dollars and ninety-four
cents. A statement of said account was made by the defend-
ants to the plaintiff, showing a balance due from the latter to
the former on said day, amounting to six hundred and twenty-
five dollars and seventy-seven cents. This balance has not,
nor has any part of it, been paid by the plaintiff to the de-
fendants.

“ Upon these faets I do respectfully report as my conclusions
of law:

“First. The plaintiff is entitled to recover from the defend-
ants the difference between the contract price of the four
hundred tons of iron which were to be delivered about the
first of September, 1879, and the market value of the said iron
afloat in Milwaukee, on the Tth day of November, 1879, when
the contract was finally broken by the said defendants, amount-
ing to the sum of five thousand eight hundred dollars, with
interest from November 7th, 1879, to the date of this report.

“Second. The plaintiff is indebted to the defendants in the
sum of one hundred and seventeen dollars and two cents,
with interest from June 18, 1879, for the 6 1979-2240 tons of
iron as stated in the seventh finding of fact, amounting, at the
date of this report, to the sum of one hundred and forty-eight
dollars and twenty cents ($148.20), and they are entitled to
have the said amount offset against the amount otherwise due
from them to the plaintiff, as stated in the first conclusion of
law.

“Third. The plaintiff is indebted to the defendants in the
sum of six hundred and twenty-five dollars and seventy-sevel
cents, with interest from April 16th, 1879, for the balance of
the account for coal sold to the plaintiff, as stated in the ninth
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finding of facts, amounting, at the date of this report, to the
sum of seven hundred and ninety-nine dollars, and they are
entitled to have the said amount offset against the amount
otherwise due from them to the plaintiff, as stated in the first
conclusion of law.

“Fourth. The defendants have not established their right
to reopen the account between them and the plaintiff for coal
delivered from April 20th, 1876, and October 5th, 1878, as
stated in the eighth finding of facts, and they are therefore
concluded by the settlement and adjustment made in that
respect, and not entitled to the counterclaim in that behalf
stated in their answer herein.

“Fifth. The plaintiff is entitled to judgment against the
defendants for the sum of six thousand two hundred and sixty-
four dollars and twelve cents ($6264.12), with interest thereon
from the date of this report, with the costs of this action, and
judgment for that amount is accordingly directed.”

The defendants moved the court for a new trial upon a
“case and exceptions,” made according to the practice in the
State of New York, in which they excepted to the first, fourth,
and fifth conclusions of law found by the referee, but the
motion was denied, and the court thereupon made an order
denying it, and directing “that judgment be entered herein
pursuant to the report of the referee with costs.” Thereupon,
judgment was entered for the plaintiff for the §6264.12, and
$192.08 interest from the date of the report, and $399.70 costs,
amounting in all to $6855.90. The defendants have brought
a writ of error to review the judgment.

The item of recovery allowed to the plaintiff by the referee
was for 400 tons of iron at $14.50 per ton, being the difference
between $19.50, the contract price, and $34, the market value
on November 7, 1879.

The only questions open to review here are, whether there
Was any error of law in the judgment rendered by the Circuit
(‘»oulrt upon the facts found by the referee. The judgment
having been entered “pursuant to the report of the referee,”
the facts found by him are conclusive in this court. Zhornton
V. Carson, 7 Cranch, 596, 601; Alexandria Canal v. Swann,
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5 How. 83; York and Cumberland Railrood v. Myers, 18
How. 246 ; Heckers v. Fowler, 2 Wall. 123 Bond v. Dustin,
112 U. 8. 604, 606, 607 ; Paine v. Central Vermont Roilroad,
118 U. 8. 152, 158.

The second and third findings of fact show that there was
a complete, valid, and binding contract made between the
parties, which was not void for uncertainty, or for any other
reason. It is expressly found that the term ¢ cargo,” employed
in the correspondence between the parties by which the con-
tract was entered into, was understood by both of them to
mean a cargo of 400 tons. It is also expressly found that the
contract for the delivery of the iron had no relation to or con-
nection with any other dealings between the parties, and that
the performance thereof by the defendants was not condi
tioned upon the performance of any act on the part of the
plaintiff, other than as stated in the second and third findings
of fact.

It is contended by the defendants that the referee erred in
taking the &34 per ton, the market value of the iron on
November 7, 1879, as the measure of damages, instead of the
market price in September, when the iron was to be delivered,
and when, it is alleged, the breach of the contract occurred.
But, although the defendants did not deliver any of the iron
on or about September 1, 1879, nor as soon as they had manu-
factured the required amount, yet it appears from the findings
of fact, considered together, that the breach of the contract
did not take place until November 7, 1879. The statement
in the findings, that the defendants “ postponed the execution
of the contract from time to time,” and finally insisted upon
certain requirements as conditions of the delivery of the iron,
must be accepted as a statement that the postponement of the
execution of the contract from time to time down to Noven-
ber 7, 1879, was with the assent of the plaintiff. From the
fact that, as late as November 7, 1879, the defendants were
naming conditions on which they would deliver the iron, it
must be inferred that the question of delivery was still re-
garded by both parties as an open one, and that the mere
failure to deliver the iron by the 1st of September, 1879, f
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even thereafter as soon as the required amount had been
manufactured, was not regarded by either party as a breach
of the contract. It was in the power of the defendants, in-
stead of merely postponing the execution of the contract from
time to time, to have absolutely refused to perform it, if they
found that the price of iron was rising in the market, as is
alleged in argument. But it is not found as a fact by the
referee that there was any advance in the market value of
the iron in question between September 1, 1879, or the time
the iron was manufactured, and November 7, 1879, nor is
the price of the iron in the market found as a fact, at any
other date than November 7, 1879.

On the findings of fact, the rule of damages applied to this
case was in accordance with the authorities. Benjamin on
Sales, § 872; 2 Sedgwick on Damages, 7th ed., 134, note b;
Ogle v. Eorl Vane, L. R. 2 Q. B. 275, and in the Exchequer
Chamber, L. R. 3 Q. B. 272; Hickman v. Hayes, L. R. 10
C. P. 598; Hill v. Smith, 3¢ Vermont, 535, 547; Newton v.
Wales, 3 Robertson (N. Y. Sup. Ct.) 453.

It is also alleged for error, that the referee erred in refusing
to open the. account between the parties, and to allow the
defendants’ counterclaim for $1926.73, as wrongfully charged
to them by the plaintiff for shortages on coal. The finding of
the referee is, that the plaintiff, after weighing the coal, sub-
mitted to the defendants a statement of the weights, and
asked a deduction on account of shortage; that the defend-
ants assented to and allowed the claim ; that the plaintiff paid
the balance of the account in full ; that the claim for shortage
was made by the plaintiff in good faith, upon the basis of
weights taken at his dock; and that the defendants did not in
any manner object to the plaintiff’s claim until after he had
msisted upon the performance of the contract on which this
action was brought. On these facts, the referee found, as a
conlclusion of law, that the defendants had not established
their right, to reopen the account for the coal in question ;
that they were concluded by the settlement and adjustment
made in that respect ; and that they were not entitled to the
counterclaim in that behalf stated in their answer.
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The answer alleged, in respect to such counterclaim, that
the statements of the weight of the coal made by the plaintiff
to the defendants were false, and were so known to be by the
plaintiff, and that the amount which he had received from the
defendants for shortage was obtained from them by his un-
lawful act. No facts in support of this allegation of the
answer are found by the referee, and his conclusion of law
was correct.

This case not having been tried by the Circuit Court on the
filing of a waiver in writing of a trial by jury, this court can-
not on this writ of error review any of the exceptions taken
to the admission or exclusion of evidence, or any of the excep-
tions to the findings of fact by the referee, or to his refusal
to find facts as requested. Bond v. Dustin, 112 U. 8. 604,
606, 607; Paine v. Central Vermont Railroad, 118 U. S. 152,
158.

The judgment of the Circuit Court is affirmed.

LANGDON «». SHERWOOD.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF NEBRASKA.

Submitted December 12, 1887. — Decided January 9, 1888.

Section 429 of the Code of Nebraska, which provides that when a judg-
ment or decree shall be rendered in any court of that State for a convey-
ance of real estate, and the party against whom it is rendered does not
comply therewith within the time therein named, the judgment or decree
‘¢ shall have the same operation and effect, and be as available, as if the
conveyance ” «“ had been executed conformably to such judgment or de-
cree” is a valid act; and such a decree or judgment, rendered in the
Circuit Court of the United States respecting real estate in Nebraska
operates to transfer title to the real estate which is the subject of the
judgment or decree, upon the failure of the party ordered to convey to
comply with the order.

An action of ejeetment cannot be maintained in the courts of the United
States for the possession of land within the State of Nebraska on f}ﬂ
entry made with a register and receiver, notwithstanding the provision I
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§ 411 of the Code of Civil Procedure of that State, that ¢ the usual dupli-
cate Teceipt of the receiver of any land oftice . . . is proof of title
equivalent to a patent, against all but the holder of an actual patent.”

A7 1aw: in the nature of ejectment. The land was in
Nebraska. As to one part of the tract the plaintiff relied
upon the decree of a court of competent jurisdiction for the con-
veyance of the land to his privy in estate, claiming that under
the operation of § 429 of the Code of Nebraska, set forth in
the opinion of the court, ¢nfra, the decree operated as a con-
veyance. As to the remainder, he relied upon a certificate of
the register of the land office at Omaha, claiming that under
the provision of § 411 of the Civil Code of Nebraska, also set
forth ¢nfra, that was evidence of a legal title. Judgment for
the plaintiff. Defendants sued out this writ of error.

Mr. J. M. Woolworth, for plaintiffs in error, as to the
first point contended as follows:

The decree of the Cireuit Court for Nebraska was incompe-
tent to show title in the plaintiff below, and the court erred in
receiving in evidence the decree and the bill upon which it was
rendered, and taking cognizance thereof in its finding and
judgment.

The reason for the rule violated by the judge in receiving
these papers in evidence, is the principle, well settled in this
court, that evidence of an equitable title is inadmissible in an
action of ejectment.

So this court decided in the Lessee of Hickey v. Stewart, 3
How. 750. The action was ejectment. The plaintiffs showed
a patent to James Mather, and that they were his heirs. The
defendants traced title to themselves from the heirs of Robert
Starke. They were permitted to read in evidence the record
of proceedings in a suit in chancery, in the Supreme Court of
the State of Mississippi, in which the heirs of Starke were
Plaintiffs and the heirs of Mather were defendants. This
record contained a decree finding “that the title of the defend-
ant ‘Wwas obtained by fraud and force and violence against the
equity of the complainants’ ancestor. . . . It was there-
fore ordered, adjudged and decreed that the title of defendants
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to said tract of land be and the same is hereby declared to be
fraudulent and void as against the complainants,” and that the
defendants shall deliver to the complainants the full, peaceable
and actual possession of said lands, (see argument of Hender-
son, page 752,) and “ convey the land to the complainants” and
“awarded the writ of Aabere fucias, ‘which writ the court of
chancery was authorized to order by a statute of the State.””
(See opinion, page 759.) Under this writ the defendants were
placed in possession.

Mr. Justice McKinley, speaking of the effect of the decree
upon the legal title, says on page 759: “The court by its de- -
cree established the right of the complainants to the land in
controversy, and ordered Mather’s heirs, who were all non-
residents of the State of Mississippi, to convey the land to the
complainants, and to deliver to them the possession, and
awarded the writ of Aabere facias; which writ the court of
chancery is authorized to order by a statute of the State.
Without the aid of this writ the court could not have put the
complainants into possession, the defendants being out of their
jurisdiction ; nor could they, for the same reason, compel a
conveyance to the title to the land. The decree is, therefore,
if not otherwise valid, nothing more than an equitable right,
ascertained by the judgment and decree of a court of chan-
cery; and until executed by a conveyance of the legal title,
according to the decree, Starke’s heirs and those claiming
under them have nothing but an equitable title to the land in
controversy.”

The defendant in error seeks to escape the rule laid down in
the above case by citing § 429 (J) of the Code, (Compiled Stat-
utes, ed. 1885, 683,) which is as follows: “ When any judg-
ment or decree shall be rendered for a conveyance, release or
acquittance in any court of this State, and the party or parties
against whom the judgment or decree shall be rendered do not
comply therewith within the time mentioned in said judgment
or decree, such judgment or decree shall have the same opera-
tion and effect, and be as available, as if the conveyance,
release or acquittance had been executed conformable to such
judgment or decrce.”
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But this section does not give to a decree the effect of a con-
veyance of the legal title. It does not say that it shall operate
as & conveyance or be available as a conveyance, but only that
its operation and effect shall be preserved, although a convey-
ance be not made. The language is, “it shall have the same
operation and effect and be as available as if the conveyance”
had been executed. Its object was to preserve in force the
judgment or decree, notwithstanding the failure to make the
deed, and thus preserve it, although the decree would other-
wise by lapse of time become dormant.

The contention of the defendant in error would have some
foundation if the language were, that the decree should oper-
ate as a deed to transfer the legal title from the party against
whom it was made to the party in whose favor it was made.
But that was not within the contemplation of the legislature.
It did not mean to give the decree such effect. All that the
statute provides is, that the decree shall be in force and effect
after the expiration of the time limited for the making of the
deed.

The statute, therefore, does not take the case out of the
rule, that a decree in equity directing the defendant therein to
execute a deed, establishes only an equitable title, which will
not support an ejectment.

Mr. John M. Thurston, for defendant in error, on the second
point contended as follows:

On the trial it was supposed by counsel, and was held by
the court, that § 411, of the Nebraska Code of Civil Proced-
ure, was sufficient to authorize the receipt of those certificates
n evidence to show a préma facie title in the plaintiff. That
section is as follows: “The usual duplicate receipt of the
receiver of any land office, or, if that be lost or destroyed, or
beyond the reach of the party, the certificate of such receiver,
that the books of his office show the sale of a tract of land to
a cgrtain individual, is proof of title equivalent to a patent
agamst all but the holder of an actual patent.”

The case of Bagnell v. DBroderick, 13 Pet. 436, cited by the
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plaintiffs in error, does not, it seems to me, support the claim
urged by opposing counsel. The holding in that case is that
a certificate of the land office cannot be used to maintain title
in ejectment against an adverse claim under a patent ; and the
court in that case says: “ Nor do we doubt the power of the
state to pass laws authorizing purchasers of land from the
United States to prosecute actions of ejectment against tres-
passers on the land purchased.” Is not this such a case?

I am aware of the fact that the decision in Hooper v.
Schetmer, 23 How. 235, tends to support the claim of counsel
for plaintiffs in error. It seems to hold that the title, shown
by the production of the land office certificate, is only equi-
table, and will not support an action in ejectment. DBut in all
cases cited, the parties holding the land office certificate, were
seeking to defeat patents subsequently issued, or at least were
attempting to oust from possession those claiming under some
adverse legal title.

I do not challenge the correctness of the holdings of this
court upon this question, but I may be permitted to suggest
that the rule laid down in Bagnell v. Broderick goes far
enough, and it should not be enforced in favor of mere naked
possession.

However, I do not apprehend that the judgment in this case
would be reversed n toto because of a failure of proof of title
to a small portion of land in controversy.

Mg. Justice MiLLer delivered the opinion of the court.

This is a writ of error to the Circuit Court of the United
States for the District of Nebraska.

The defendant in error brought in that court a suit in the
nature of an action of ejectment to recover several tracts or
parcels of land then in the possession of the plaintiffs in error.
The case was first tried before a jury, and the verdict after-
wards set aside. By a written agreement of the parties, it was
then submitted to the court without a jury. That court made
a general finding in favor of the plaintiff, Sherwood, and cer-
tain special findings, and upon both of these rendered a judg-
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ment for him, for all the land claimed in his petition. A bill
of exceptions was taken, which related to the introduction of
evidence and the findings of the court. On this bill of excep-
tions and the special findings of fact the plaintiffs here assign
two principal errors.

The first one of these, which affects all the land embraced
in the suit, has reference to the introduction and effect of a
decree in chancery, rendered in the Circuit Court of the
United States for the District of Nebraska, April 9, 1883, in
which Sherwood was complainant and the Sauntee Land and
Ferry Company was defendant. The plaintiff in the action of
ejectment, having given evidence which he asserted showed
title to all the land in controversy in the Sauntee Land and
Ferry Company, introduced the record of this suit in chancery
to establish a transfer of the title by means of the proceedings
in that suit from that company to himself. The bill of com-
plaint set out that this company, while owner of the land, had
made a verbal agreement with William A. Gwyer that the
latter should take, have, and hold the real estate mentioned,
as his own property, and as consideration for the same should
pay off, settle, and discharge the indebtedness of the company.

The decree of the court established the fact that Sherwood
had acquired the interest of Gwyer in the property, whereby
he became the equitable owner of it all, and that he was enti-
tled to have a conveyance of the legal title from the Sauntee
Land and Ferry Company. The decree then proceeded in the
following language :

“1t is further ordered and decreed that the respondent, the
Sauntee Land and Ferry Company, shall, within twenty days
after the entry of this decree, execute, acknowledge, prove,
a_nd record, in the manner provided by law, a good and suffi-
clent deed of conveyance to the complainant of all said real
estate, to vest the entire legal title thereof in the respondent,
and to deliver said deed of conveyance so executed, acknowl:
edged, proved, and recorded to the complainant.

“It Is further ordered and decreed that in case said respond-
ent shall fail, neglect, or refuse to make, execute, acknowledge,
Prove, record, and deliver to the complainant such deed of




80 OCTOBER TERM, 1887.
Opinion of the Court.

conveyance within the time hereinbefore fixed, then, and in
that case, this decree shall stand and be a good, sufficient, and
complete conveyance from the respondent, the Sauntee Land
and Ferry Company, to the complainant, Willis M. Sherwood,
of all the right, title, and estate of said respondent in and to
said real estate, and shall be taken and held as good, complete,
and perfect a deed of conveyance as would be the deed of con-
veyance hereinbefore specified. And that the respondent, and
all persons claiming through, from, or under it, be, and they
are hereby, perpetually barred, restrained, and enjoined from
asserting any right, title, ownership, or interest in or to said
real estate adversely to the complainant, and from in any
manner interfering with the peaceable and quiet possession of
complainant in and of the same.”

No conveyance was ever made under this decree by that
company, and it is objected that for this reason Sherwood did
not acquire by that proceeding the strict legal title, but only
obtained an equitable one, and the quieting of that title as
against the Sauntee Land and Ferry Company. Section 429
of the Code of Nebraska is, however, relied upon by Sher
wood’s counsel as giving to the decree in his favor in the
chancery suit the effect of an actual conveyance of the title.
That section is as follows :

“ When any judgment or decree shall be rendered for a con-
veyance, release, or acquittance in any court of this State, and
the party or parties against whom the judgment or decree
shall be rendered do not comply therewith within the time
mentioned in said judgment or decree, such judgment or
decree shall have the same operation and effect, and be as
available, as if the convevance, release, or acquittance had
been executed conformable to such judgment or decree.”

We are of opinion that if this section of the code be valid,
it was the intention of the makers of it that a judgment and
decree, such as the one before us, should have the same effect,
where the parties directed to make the conveyance fail to
comply with the order, as it would have had if they had con
plied, in regard to the transfer of title from them to the party
to whom they were bound to convey by the decree. The
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language of this section of the code hardly admits of any
other construction. When the party decreed to make the
conveyance does not comply therewith within the time men-
tioned in the judgment or decree, such judgment or decree
shall have the same effect and operation and be as available
as if the conveyance had been executed. The operation or
effect here meant was the transfer of title, and it could not
have been made any clearer if it had said that it should have
the effect of transferring the title from the party who fails to
convey to the one to whom it ought to be conveyed. This
must have been the meaning in the minds of the legislators.

It was undoubtedly the ancient and usual course in such a
proceeding to compel the party who should convey to per-
form the decree of the court by fine and imprisonment for
refusing to do so. But inasmuch as this was a troublesome
and expensive mode of compelling the transfer, and the party
might not be within reach of the process of the court so that
he could be attached, it has long been the practice of many of
the States, under statutes enacted for that purpose, to attain
this object, either by the appointment of a special commis-
sioner who should convey in the name of the party ordered to
convey, or by statutes similar to the one under consideration
by which the judgment or decree of the court was made to
stand as such conveyance on the failure of the party ordered
to convey.

The validity of these statutes has never been questioned, so
far as we know, though long in existence in nearly all the
States of the Union. There can be no doubt of their efficacy
i transferring the title, in the courts of the States which
have enacted them, nor do we see any reason why the courts
of the United States may not use this mode of effecting that
which is clearly within their power.

The question of the mode of transferring real estate is one
peculiarly within the jurisdiction of the legislative power of
thg State in which the land lies. As this court has repeatedly
said, the mode of conveyance is subject to the control of the
legislature of the State; and as the case in hand goes upon

the proposition that the title had passed from the government
VOL. CXXIV—6
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of the United States and was in controversy between private
citizens, there can be no valid objection to this mode of
enforcing the contract for conveyance between them accord-
ing to the law of Nebraska. United States v. Croshy, 7
Cranch, 115 ; Clark v. Graham, 6 Wheat. 577 ; McCormick v.
Sullivant, 10 Wheat. 192 ; United States v. Fox, 94 U. 8. 315,
Brine v. Insurance Co., 96 U. S. 627; Connecticut Ins. (b. v.
Cushman, 108 U. S. 51. We cannot see, therefore, any error
in the Circuit Court in permitting the proceedings in the
chancery suit to be given in evidence, nor in giving to them
the effect of transferring from the Sauntee Land and Ferry
Company such legal title as it had to any of the property in
controversy.

The plaintiff, in order to sustain his right of action in this
suit, offered in evidence, first, a certificate of the register of
the land office at Omaha, Nebraska, of the date of August
14th, 1857, of the location by John Joseph Wright of a mili-
tary land warrant upon the southwest quarter of the south-
west quarter of section twenty-eight, and the west bhalf
of the northwest quarter of section thirty-three, in township
thirteen North of Range ten East, containing one hundred
and twenty acres. Ie also offered the assignment of this
land and the certificate to the Sauntee Land and Ferry Com-
pany. Arother certificate of the receiver at Omaha, of the
same date, was also offered, acknowledging the payment of
$45.50 for the purchase of lot number one of quarter section
number thirty-three, in Township number thirteen North of
Range ten East, containing thirty-six acres and forty-hun-
dredths, and an assignment thereof to the same company.

To both of these certificates and assignments the defendants
objected, on the ground that they were immaterial, and did
not purport to be a conveyance of said lands, and that title
could not be shown in this action of ejectment by a certificatc
of a register or receiver. In its findings, the court, upon this
subject, finds specially, that by virtue of these certificates “the
said Wright became seized in fee of the said lands, and that
by his deed of conveyance thereof the same passed to the
Sauntee Land and Ferry Company.”
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Tt has been repeatedly decided by this court, that such
certificates of the officers of the land department do not con-
vey the legal title of the land to the holder of the certificate,
but that they only evidence an equitable title, which may
afterwards be perfected by the issue of a patent, and that in
the courts of the United States such certificates are not suffi-
cient to anthorize a recovery in an action of ejectment. The
ground of these decisions is, that in these courts, a recovery in
ejectment can only be had upon the strict legal title; that this
class of certificates presupposes the existence of the title in the
United States at the time they were given; and that some-
thing more is necessary to show that this legal title was ever
divested from the United States by a patent or otherwise.
The decisions on this subject are quite numerous, and the
principle on which they rest has been frequently asserted and
maintained with uniformity.

In the case of Bagnell v. Broderick, 13 Pet. 436, 450, this
question was very fully considered, and the language of the
court, expressive of the result arrived at, is, that “Congress
has the sole power to declare the dignity and effect of titles
emanating from the United States; and the whole legislation
of the Federal Government, in reference to the public lands,
declares the patent the superior and conclusive ‘evidence of
legal title; until its issuance the fee is in the government,
which, by the patent, passes to the grantee; and he is enti-
tled to recover the possession in ejectment.”

Fenn v. Holmes, 21 Tlow. 481, 483, was also a case of this
character, and in that the court said: “This is an attempt to
assert at law, and by a legal remedy, a right to real property
—an action of ejectment to establish the right of possession
mland. That the plaintiff in ejectment must in all cases
prove a legal title to the premises in himself, at the time of the
demise laid in the declaration, and that evidence of an eguita-
ble estate will not be sufficient for a recovery, are principles
80 elementary and so familiar to the profession as to render
unnecessary the citation of authority in support of them.”

_ Tl}e case of Hooper v. Scheimer, 23 How. 235, was an action
of ejectment in the Circuit Court of the United States for the
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Eastern District of Arkansas. The plaintiff endeavored to
maintain his right to recover possession by the production of
an entry made in the United States Land Office. A statute
of Arkansas enacted that an action of ejectment may be main-
tained where the plaintiff claims possession by virtue of an
entry made with the register or receiver of the proper Land
Office. This court, however, after referring to the case of
Bagnell v. Broderick, and declaring that its principles are the
settled doctrine of the court, adds: “ But there is another
question standing in advance of the foregoing, to wit: Clan
an action of ejectment be maintained in the Federal courts
against a defendant in possession, on an entry made with the
register and receiver?” To which question it responds by
saying : “ It is also the settled doctrine of this court, that no
action of ejectment will lie on such an equitable title, notwith-
standing a state legislature may have provided otherwise by
statute. The law is only binding on the state courts, and has
no force in the Circuit Courts of the Union.” See also Foster
v. Mora, 98 U. S. 425, for an assertion of the same principle.

The defendants in error rely upon § 411 of the Nebraska
Code of Civil Procedure, which is analogous in its provisions
to the statute of Arkansas referred to in the case of Hooper v.
Scheimer. That section is as follows: “The usual duplicate
receipt of the receiver of any land office, or, if that be lost or
destroyed, or beyond the reach of the party, the certificate of
such receiver, that the books of his office show the sale of a
tract of land to a certain individual, is proof of title equivalent
to a patent, against all but the holder of an actual patent.”
But, whatever effect may be given to this statute in the courts
of the State of Nebraska, it is obvious that, in the Circuit Court
of the United States, it cannot be received as establishing the
legal title in the holder of such certificate. Where the ques-
tion is one of a derivation of title from the United States, it is
plain that this class of evidence implies that the title remains
in the United States. The certificate is given for the purpose
of vesting in the receiver of it an equitable right to demand
the patent of the government after such further proceedings
as the laws of the United States and the course of business I
the departments may require.
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The Circuit Court cannot presume that a patent has been
issued to the party to whom such certificate was issued, or to
any one to whom he may have transferred it. The fact of the
issue of a patent is a matter of record in the Land Department
of the United States, and a copy of that record may be so
easily obtained by application at the proper office, that no
necessity exists for the acceptance in an action at law of the
receipt of a register or receiver as a substitute for the patent.
If it never issued it is obvious that the legal title remains in
the United States, and, according to the well-settled principles
of the action of ejectment, the plaintiff cannot be entitled to
recover in the action at law.

To receive this evidence, and to give to it the effect of prov-
ing a legal title in the holder of such a receipt, because the
statute of the State proposes to give to it such an effect, is to
violate the principle asserted in Bagnell v. Broderick, that it
is for the United States to fix the dignity and character of the
evidences of title which issue from the government. And it is
also in violation of the other principle settled by the cited de-
cisions, that in the courts of the United States a recovery in
ejectment can be had alone upon the strict legal title, and that
the courts of law do not enforce in that manner the equitable
title evidenced by these certificates.

There was error, therefore, in the decision of the court ad-
mitting these certificates from the land office as evidence of
fitle, and in the finding that there was such evidence of title in
the plaintiff as justified the recovery. The judgment of the
court on the facts found in regard to the remainder of the land
is correct. It must, however, be reversed for the error in
regard to the one hundred and fifty-six acres and forty-hun-

fh‘edths included in the two certificates of the land office. It
15, therefore,

Remanded, with instructions to render judgment against the
Plaintiff for the one hundred and fifty-siz acres and forty-

;mndwdﬂw, and in his fawvor for the remainder of the
and.
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UNITED STATES ex rel. McLEAN w». VILAS.

ERROR TO THE SUPREME COURT OF THE DISTRICT OF COLUMBIA,
Argued November 21, 22, 1887. — Decided January 9, 1888,

Upon the statutes of the United States which are considered at length in
the opinion of the court, Held: That no obligation rests upon the Post-
master General to readjust the salaries of postmasters oftener than
once in two years; that such readjustment, when it takes place, estab-
lishes the amount of the salary prospectively for two years; but thata
discretion rests with the Postmaster General to make a more frequent
readjustment, when cases of hardship seem to require it.

PrriTion For Manpamus. Petition dismissed. The petitioner
sued out this writ of error. The case is stated in the opinion
of the court.

Mr. Samuel F. Plillips for the petitioner. Mr. 1. Spald-
eng was with him on the brief.

Mr. Assistant Attorney General Howard, and Mr. Assist
ant Attorney General Bryant opposing. Mr. Attorney Gen
eral was with them on the brief.

Mg. Justice MiLLer delivered the opinion of the court.

This is a writ of error to the Supreme Court of the District
of Columbia.

In the case of United States v. MeLean, 95 U. 8. 750, ‘Yﬂl
be found the report of the decision of this court in an aCFIOH
instituted by the present plaintiff in error against the United
States. The appeal was taken from a judgment of the Court
of Claims in favor of McLean for the sum of $569.50, for com-
pensation as deputy postmaster at Florence, Kansas, from
April 14, 1871, to July 1, 1872, which was rendered on the
ground that he was entitled to a readjustment of his salary by
the Postmaster General for the period between those dates,
and that if such readjustment had been made his salary would
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have been increased by the amount for which the court ren-
dered judgment in his favor.

This court, however, held on the appeal that the Court of
(laims could not perform the duty of readjusting the salary
under the acts which conferred that power on the Post-
master General, and that there was no legal liability against
the United States for the amount claimed by him until that
officer had readjusted the salary in accordance with those acts
of Congress. In its opinion the court suggested that if the
executive officer failed to do his duty in that respect he might
be constrained by a mandamus to perform it.

Acting upon this suggestion, and under the act of Congress
of March 3, 1883, which authorized and directed the DPost-
master Greneral, in proper cases, to make readjustments of
salaries which should act retrospectively, Mr. McLean made
a demand upon that officer —indeed, he made two demands,
one upon Postmaster General Gresham, and the other upon
Postmaster General Vilas— for such a readjustment. Both of
these officers declining to comply with his demand, he, on the
4th day of August, 1886, commenced the present suit in the
Supreme Court of the District of Columbia by filing therein
his petition for a writ of mandamus.

This petition alleges that McLean served as a postmaster of
the fifth class at Florence, Kansas, from or prior to April 14,
1871, to June 30, 1872, and made full returns of the business
and receipts of his office on the last day of each quarter to the
officer designated by law to receive such returns; that upon
the returns made on the 30th of June, 1871, he was allowed
and paid a salary of $1.48, and that if paid in commissions
upon said returns, under the act of 1854, he would have re-
ceived $89.12. Ile further declares that upon all the returns
made by him between July 1, 1871, and July 1, 1872, he was
allowed and paid a salary of §7.00, and that if he had been
Paid in commissions upon said returns, under the act of 1854,
he would have received $568.64. Ie also alleges that the
Postmaster Geeneral refused to readjust his salary as such post-
Master during his said term of service, whereby he had been
unable to recover his just compensation in the Court of Claims;
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and further, that under the act of March 3, 1883, c. 119, 22
Stat. 487, he did, in writing, present his application for such
readjustment to William F. Vilas, Postmaster General, who
refused to readjust his salary for the term of service between
April 14, 1871, and July 1, 1872, or for any part of that term;
and, therefore, he prays the court for a writ of mandamus to
compel this readjustment.

An amended petition was filed in the lower court, a de-
murrer to the petition as thus amended was overruled, and the
respondent then filed pleas to the jurisdiction of the court to
issue a mandamus in the case. Ile also filed a very elal-
orate answer, in which many defences were set out, and among
others a denial that by a true construction of the statutes by
which he was governed in the matter of the readjustment of
salaries of postmasters, the plaintiff is now or ever was entitled
to such a readjustment. The court below, having issued a
rule to show cause why a mandamus should not issue, to
which these defences on the part of the Postmaster General
were set up, on final hearing decided in his favor, and dis-
charged the rule. To that judgment the present writ of error
is directed.

Before proceeding to examine with minuteness the various
statutes on which the arguments turn, it may be well to state
in condensed shape the two propositions relied on by the
contesting parties growing out of the construction of these
statutes.

Counsel for the defendant assert the proposition, that, under
the statutes on this subject, which will hereafter be referred
to, there was no obligation resting upon the Postmaster Gen-
eral to readjust the salaries of these officers oftener than once
in two years; that such readjustment, when it took place,
could only establish the amount of the salary for two years
thereafter, and that no such readjustment could be made unless
there were quarterly returns for two years preceding such
readjustment on which it could be based.

Counsel for the plaintiff, on the other hand, insist that when-
ever, upon the filing of any quarterly return by a postmaster
of the third, fourth, or fifth class, it is shown that the salary
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allowed is ten per cent less than it would be on the basis of
commissions under the act of 1854, then the Postmaster Gen-
eral shall review and readjust his salary under the provisions
of the act, and that this duty devolves upon him at the end
of every quarter when the return of the postmaster for that
quarter shows this condition of affairs; so that he is compelled,
by this construction of the law, to make this readjustment
four times a year if the returns justify it, instead of once every
two years, as the counsel for the Postmaster General contend.

From the beginning of the government down to the year
1864 postmasters were paid by commissions on the receipts
at their offices, ascertained by their quarterly returns of the
moneys received for postage, stamps, box rents, &e. Until
1836 all postmasters were appointed by the Postmaster Gen-
eral, and were thence called deputy postmasters. So much of
the statute of June 22, 1854, as is pertinent to the considera-
tion of this case, is here inserted :

“That in place of the compensation now allowed deputy
postmasters the Postmaster General be, and he is hereby,
authorized to allow them commissions at the following rates
on the postage collected at their respective offices, in each
quarter of the year, and in due proportion for any period less
than a quarter, viz. :

“On any sum not exceeding one hundred dollars, sixty per
cent ; but any postmaster at whose office the mail is to arrive
regularly between the hours of nine o’clock at night and five
o'clock in the morning, may be allowed seventy per cent on
the first hundred dollars;

*“On any sum over and above one hundred dollars, and not
exceeding four hundred dollars, fifty per cent;

“On any sum over and above four hundred dollars, but not
exceeding twenty-four hundred dollars, forty per cent;

“And on all sums over twenty-four hundred dollars, fifteen
per cent.” 10 Stat. c. 61, 298.

; In 1864 Congress changed this system of allowing commis-
Slons on the amounts received by the postmasters as their com-
Pensation, and determined that it should be a fixed salary in
lieu of such commissions, and also divided these officials into

A
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five classes. So much of this statute as is necessary to be con-
sidered in this connection is here inserted :

“Sgc. 1. That the annual compensation of postmasters shall
be at a fixed salary, in lieu of commissions, to be divided into
five classes, exclusive of the postmaster of the city of New
York.

“ Postmasters of the first class shall receive not more than
four thousand dollars, nor less than three thousand dollars;

“ Postmasters of the second class shall receive less than
three thousand dollars, and not less than two thousand dollars;

“ Postmasters of the third class shall receive less than two
thousand dollars, and not less than one thousand dollars;

“ Postmasters of the fourth class shall receive less than one
thousand dollars, and not less than one hundred dollars;

“ Postmasters of the fifth class shall receive less than one
hundred dollars.

“ The compensation of the postmaster of New York shall be
six thousand dollars per annum, to take effect on the first day
of July, eighteen hundred and sixty-four; and the compensa
tion of postmasters of the several classes aforesaid shall be
established by the Postmaster General under the rules herein-
after provided.

“ Whenever the compensation of postmasters of the several
offices, (except the office of New York,) for the two consec
utive years next preceding the first day of July, eighteen hun-
dred and sixty-four, shall have amounted to an average annual
sum not less than three thousand dollars, such offices shall be
assigned to the first class ; whenever it shall have amounted
to less than three thousand dollars, but not less than two
thousand dollars, such offices shall be assigned to the second
class ; whenever it shall have amounted to less than two thot-
sand dollars, but not less than one thousand dollars, such
offices shall be assigned to the third class; whenever it shall
have amounted to less than one thousand dollars, but not less
than one hundred dollars, such offices shall be assigned to the
fourth class ; and whenever it shall have amounted to less than
one hundred dollars, such offices shall be assigned to the fifth
class.
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«To offices of the first, second, and third classes shall be
severally assigned salaries, in even hundreds of dollars, as
nearly as practicable in amount the same as, but not exceeding,
the average compensation of the postmasters for the two years
next preceding; and to offices of the fourth class shall be
assigned severally salaries, in even tens of dollars, as nearly as
practicable in amount the same as, but not exceeding, such
average compensation for the two years next preceding; and
to offices of the fifth class shall be severally assigned salaries,
in even dollars, as nearly as practicable in amount the same as,
but not exceeding, such average compensation for the two
years next preceding.

“Whenever returns showing the average of annual compen-
sation of postmasters for the two years next preceding the
first day of July, eighteen hundred and sixty-four, shall not
have been received at the Post Office Department at the time
of adjustment, the same may be estimated by the Postmaster
General for the purpose of adjusting the salaries of postmasters
herein provided for.

“And it shall be the duty of the Auditor of the Treasury
for the Post Office Department to obtain from postmasters
their quarterly accounts with the vouchers necessary to a cor-
rect adjustment thereof, and to report to the Postmaster
General all failures of postmasters to render such returns
within a proper period after the close of cach quarter.

“Sec. 2. That the Postmaster General shall review once in
two years, and in special cases, upon satisfactory representa-
tion, as much oftener as he may deem expedient, and readjust,
on the basis of the preceding section, the salary assigned by
him to any office; but any change made in such salary shall
not take effect until the first day of the quarter next following
such order, and all orders made assigning or changing salaries
shall be made in writing, and recorded in his journal, and
notified to the Auditor for the Post Office Department.

“Sec. 8. That salaries of the first, second, and third classes
slilall be adjusted to take effect on the first day of July,
eighteen hundred and sixty-four, and of the fourth and fifth
classes at the same time or at the commencement of a quarter
as nearly as practicable thereafter.
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| “Sgro. 4. That at offices which have not been established
| for two years prior to the first of July, eighteen hundred and
' sixty-four, the salary may be adjusted upon a satisfactory
return by the postmaster of the receipts, expenditures, and
business of his office.” 13 Stat. 335, ¢. 197.

By the act of June 12, 1866, this act of 1864 was amended
| by adding the following proviso to its second section :

H : “Provided, That when the quarterly returns of any post-
i master of the third, fourth, or fifth class show that the salary
I allowed is ten per centum less than it would be on the basis of
commissions under the act of 1854, fixing compensation, then
the Postmaster General shall review and readjust under the
\“ provisions of said section.” 14 Stat. 60, c. 114, § 8.
| The law stood on these enactments during the period of
‘,1||" McLean’s service, except that by the consolidating statute of
K June 8, 1872, 17 Stat. 283, ¢. 335, the readjustment of salaries
: was only obligatory when the compensation was twenty per
| cent, instead of ten per cent, less than it would have been under
i the act of 1854. Tts language is as follows:

“Sec. 82. That the salaries of postmasters shall be read-
justed by the Postmaster General once in two years, and in
special cases as much oftener as he may deem expedient ; and
when the quarterly returns of any postmaster of the third,
fourth, or fifth class show that the salary allowed is twenty
per centum less than it would be on a basis of commission, the
Postmaster General shall readjust the same.”

The act of March 3, 1883, which authorized and directed
the Postmaster General to readjust the salaries of all post-
masters and late postmasters of the third, fourth, and fifth
classes, is as follows:

“ That the Postmaster General be, and he is hereby, author-
ized and directed to readjust the salaries of all postmasters
and late postmasters of the third, fourth, and fifth classes,
under the classification provided for in the act of July 1, 1864,
whose salaries have not heretofore been readjusted under the
terms of § 8 of the act of June 12, 1866, who made sworn
returns of receipts and business for readjustment of salary to
the Postmaster General, the First Assistant Postmaster Gen-
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eral, or the Third Assistant Postmaster General, or who made
quarterly returns in conformity to the then existing laws and
regulations, showing that the salary allowed was ten per
centum less than it would have been upon the basis of com-
missions under the act of 1854; such readjustments to be
made in accordance with the mode presented in § 8 of the
act of June 12, 1866, and to date from the beginning of the
quarter succeeding that in which such sworn returns of re-
ceipts and business, or quarterly returns, were made: Pro-
vided, That every readjustment of salary under this act shall
be upon a written application, signed by the postmaster or
late postmaster, or legal representative, entitled to said read-
justment ; and that each payment made shall be by warrant
or check on the Treasurer or some assistant treasurer of the
United States, made payable to the order of said applicant,
and forwarded by mail to him at the post-office within whose
delivery he resides, and which address shall be set forth in
the application above provided for.” 22 Stat. c. 119, 487,

With the answer of the Postmaster General are presented
as exhibits two opinions of Attorney General Brewster, given
in response to requests of the Postmaster General; also an
opinion by the Assistant Attorney General for the Post Office
Department, and the opinion of Postmaster General Gresham
in a letter to Hon. Frank Hatton, First Assistant Postmaster
General. All of these sustain the proposition already stated
on behalf of the defendant.

These, with the argument of counsel, and the briefs now
before us, cover the whole field of controversy. Many objec-
tions are taken by the counsel for the defendant which would
be worthy of serious consideration if it were necessary to
flecide them, bhut as we agree with the Postmaster General
m such a construction of these statutes as shows that they
mposed no obligation upon him to make the readjustment
of sglary claimed by the plaintiff, and as this goes to the
merits of the controversy, we prefer to rest the case on this
pOHYIt without any consideration of the others.

Upon a very careful examination of these statutes we are
forced to the conclusion that the legislature in these enact-
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ments did not contemplate a readjustment of the salaries of
any of these officers oftener than once in two years, as a legal
duty or obligation upon the part of the Postmaster General.
It is true, undoubtedly, that many cases of hardship might
arise for want of a more frequent adjustment. In towns
where the population and business grew very rapidly an
adjustment made at a time when the compensation would
amount to three or four dollars a quarter might be very in-
adequate, when, if readjusted according to the later returns,
the salary might amount to six or eight hundred dollars per
annum, while the officer, if he served at all, would be com-
pelled to serve at the inconsiderable compensation originally
established.

The answer to this suggestion is, that the Postmaster Gen-
eral was expressly authorized, within his discretion, to make
readjustments in special cases, upon satisfactory representa-
tions, as much as he might deem expedient. The very fact
that this discretion was left to him in these special cases, and
that the rule which should govern him in the exercise of the
power was left to his sense of right and propriety, is an
argument against the necessity of any more frequent read-
justment than once in two years, as a positive duty arising
from a proper construction of the statutes.

The act of 1864, which abolished the system of compensa-
tion by a fixed commission on all the receipts at the post-
offices, evidently adopted a principle of establishing a salary
for two years, which was to be fixed by a relation in each of
the five classes of postmasters, to the amount received at those
offices. It enacts that the compensation of the postmasters of
the several offices, except the office at New York, for the two
consecutive years next preceding the first day of July, 1864,
shall be the basis at which the salaries of those offices shall be
fixed for the next two years. The second section declares that
the Postmaster General shall review once in two years, and, in
special cases, upon satisfactory representation, as much oftener
as he may deem expedient, and readjust, on the basis of the
preceding section and of the rates there fixed, the salal_‘)’
assigned by him to any office ; and that any change made it
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such salary shall not take effect until the first day of the quar-
ter next following such order.

Here is a very clear statement that the salaries of these
offices are to be fixed once in two years, that this shall be done
by the Postmaster General, and that it shall be based upon the
receipts at those offices for the two consecutive years next pre-
ceding the time when it is made. The manifest purpose of this
statute is, first, to change the compensation of the postmaster
from a mere fixed commission on the receipts of his office to
a regular salary ; second, that this salary shall be fixed for a
period of two years prospectively; and third, that, owing to
the varying amount of receipts at post-offices, which may rap-
idly grow, the Postmaster Geeneral is required to make, on the
basis already given, a readjustment once in two years. If, as
already said, cases of great hardship, where there is a sudden
increase of business, seem to demand a more frequent readjust-
ment, the power to do this is left with the Postmaster General,
but rests entirely in his discretion.

The statutory provision on which it is asserted that a change
of this rule rests, so that it is the duty of the Postmaster Gen-
eral to make a readjustment at the end of any quarter where
the return from an office shows that the salary allowed is ten
per cent less than it would be on the basis of the commissions
under the act of 1854, is the proviso found in section eight of
the act of 1866, which reads as follows : “ Provided, That when
the quarterly returns of any postmaster of the third, fourth, or
fifth class show that the salary allowed is ten per centum less
than it would be on the basis of commissions under the act of
1854 fixing compensation, then the Postmaster General shall
review and readjust under the provision of said section.”

What quarterly returns are here meant, as showing that
the salary is ten per cent less than the commissions under the
act of 1854% The argument of counsel is, that when any one
quarterly return shall show this condition of affairs, the Post-
master General, on the request of the postmaster, must make
a readjustment, but such is not the langnage of the statute.
The expression used 1s, “when the quarterly returns” shall
show this, and inasmuch as the law had already established
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that readjustments must be made on the basis of the quarterly
returns for two years, it is reasonable to suppose that that was
the meaning of Congress in this proviso.

To require the Postmaster General, who alone can make
these readjustments, to act upon every case where the last
quarterly return shows a case for a readjustment, would be
imposing a duty which it would be impossible for one man to
perform, and which in itself would be an inconvenience not
justified by any benefit to the incumbents of such offices. This
compensation might vacillate every quarter. A salary might
be increased one quarter, and it might be proper to diminish it
the next ; so that, instead of having a salary, or yearly com-
pensation, as we think the spirit of all the statutes requires,
and as it must be prospective, it would be in the end paying a
man for a future quarter a compensation which he had earned
on a past quarter. The whole spirit of the statutes seems to
imply that the returns for the past two years are to be taken
as the best conjectural basis that can be obtained for fixing the
salary for two years in the future. Before we can adopt such
a construction, therefore, as is contended for by plaintiff's
counsel, words imperatively declaring such a proposition should
be found in the statutes.

The language which is used in the proviso, instead of declar-
ing as could easily have been done, that the return of every
quarter shall be the basis upon which to determine the com-
pensation of the officer for the next succeeding quarter, i
“that when the quarterly returns of any postmaster” of the
classes specified “show that the salary allowed is ten per cen-
tum less than it would be on the basis of commissions under
the act of 1854, fixing compensation, then the Postmaster Gen-
eral shall review and readjust the salary under the provisions of
said section.” The provisions of that section, as we have
already seen, direct the Postmaster General to review and
readjust the salaries of postmasters once in two years, eX(f"Pt‘
in special cases, upon the basis of the preceding section,
namely, § 2 of the act of 1864.

That basis of the preceding section is the returns for the
two years consecutively preceding the readjustment. So
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that, taking the use of the plural, “quarterly returns,” instead
of the singular, any quarterly return ; taking the reference to
the second section of the act of 1864, which is the basis of the
whole system, as the provision under which the readjustment
shall be made ; and the clear statement of that section that the
review shall be made once in two years, and shall be based on
the provisions of section one of the same statute, which re-
quires returns of two consecutive years, we do not think that
the proviso is fairly capable of the construction which counsel
for plaintiff claim for it.

If that construction be a sound one, the salary for the first
quarter under it might not be half as much as would be a
proper compensation for the preceding quarter on the same
basis, and the return of a postmaster for the quarter on which
this basis may be made, while doing him no good, might pro-
duce a very exaggerated salary for the man who should suc-
ceed him at the end of the quarter. 'We see nothing in this
construction which commends it to the wisdom of Congress,
and we see nothing in the language used by Congress which
requires it. It is in confliet with the opinions of the two able
Postmasters General who have had the question under consid-
eration, as well as with those of the Attorney General and his
assistants, and it is also opposed to our own judgment of its
fair meaning, taken in connection with the whole legislation on
the subject.

As the record shows that there were not returns from the
post office of the plaintiff for two years preceding the time
when he demanded that a readjustment should take place, and
also that a readjustment was made for the period from July 1,
1:‘*72, to July 1, 1874, it is obvious, according to this construc-
tion of the statutes, that there is no duty on the Postmaster
General to make the readjustment asked for.

The judgment of the Supreme Court of the District of
Columbia, s, therefore,

Affirmed.

VOL. CXXIV—7
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BOYD ». WYLY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE WESTERN DISTRICT OF LOUISIANA.

Argued December 14, 15, 1887. — Decided January 9, 1888,

On a consideration of all the proof in this case the court holds (1) That
Boyd was a party to the proceedings which resulted in his removal from
his office as executor; and (2) that there is no reason to reverse the
decree of the court below on the merits.

Tris was a bill in equity, filed in the Circuit Court of the
United States for the Western District of Louisiana on Sep-
tember 10, 1881, on behalf of Mary E. R. Boyd, wife of Fred
erick W. Boyd, by her son and next friend, James R. Boyd,
citizens of Wisconsin, against William G. Wyly and Charles
Egelly, of the parish of East Carroll, citizens of Louisiana, and
to which by an amendment Frederick W. Boyd, of Wisconsin,
was made an additional defendant as dative testamentary exec-
utor of the last will of James Railey, late of Adams County,
Mississippi. The bill averred that on February 1, 1860, James
Railey, the father of the complainant, made his last will, and
died in the summer of that year, leaving large estates in Mis
sissippi, Arkansas, and Louisiana, which were disposed of by
the will, bequeathing to the complainant a certain plantation
in the parish of Carroll, Louisiana, known as the Raleigh
plantation ; that James G. Carson was named in the will as
executor ; that the will was duly probated in the proper court
of the parish of Carroll, and that Carson qualified according
to law as executor, and took upon himself the burden of the
execution of the will; that an inventory and appraisement of
the property of the succession in the parish of Carroll were
made on December 12, 1860, and that the lands of said Raleigh
plantation were valued at $119,393, which was the fair gnd
reasonable value of the same; that thereafter, Carson havilg
died, Frederick W. Boyd, the husband of the complainant, ¥4
duly appointed dative testamentary executor of said will, and
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qualified as such, and that on July 16, 1866, in due course of
administration, he caused the said Raleigh plantation to be
again inventoried and appraised as containing 1935 acres at
$55 per acre, making in the aggregate $95,645, which was
alleged to be the fair and reasonable value of the same at that
time.

The bill further alleged that in July, 1868, the defendants
Wyly and Egelly combined and confederated with Edward
Sparrow and J. West Montgomery, attorneys at law, and
with divers other persons, to defraud the complainant by pro-
curing, under the forms of law, a sale to Wyly of the Raleigh
plantation at a price far below its real value; that to accom-
plish the said fraud they took advantage of the temporary
absence of I'rederick W. Boyd, the dative testamentary execu-
tor, and instituted on July 16, 1868, proceedings in the parish
court of Carroll Parish to destitute him from his said office,
and to procure the appointment of Egelly as administrator of
the succession ; that Boyd was not made a party to the pro-
ceedings, either personally or by the appointment of a curator
ad hoe to represent him, and had no notice of the proceedings,
nor of any subsequent proceedings resulting in the sale of the
Raleigh plantation to Wyly until after the same had been con-
summated ; that on the same day on which said proceedings
to destitute Boyd of the executorship were instituted (merely
upon the ex parte affidavit of Montgomery, one of the lawyers
who had instituted the proceedings) judgment was rendered,
removing the executor from his office, and thereafter, on Sep-
tember 16, 1868, the defendant Egelly was appointed adminis-
trator of the succession, and gave bond as such, with his
attorney, Montgomery, as surety.

The bill further alleged that on the same day the proceed-
ings for the destitution of the executor were instituted and
ended, July 16, 1868, an order was obtained for a new inven-
tory and appraisement of the property of the succession, and
that the defendants, Wyly and Egelly, in combination with
Montgomery, caused such an inventory and appraisement to
be made on September 4, 1868, by ignorant and incompetent
appraisers, who corruptly and fraudulently appraised the value
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"
- of E:* lands( of the Raleigh plantation at the insignificant sum

of Q{‘ "%}*‘% The bill further alleged that, under the pretext
that™1t was necessary to scll the said plantation in order to pay
debts of said succession to the amount of $46,000, of which
$6000 were alleged to be due to Sparrow & Montgomery, as
attorneys of the estate, an order was obtained from the parish
court for the sale of the same for cash, and that, after a single
advertisement in an obscure paper, the plantation was, with-
out the knowledge of the complainant, or the said Frederick
W. Boyd, on October 20, 1868, fraudulently adjudicated to
Wyly for the said sum of $2533.05, being at the rate of $1.50
per acre for the said lands. The bill further alleged that the
fraudulent character of the transaction was well known to
Wyly, who participated therein, and who thereby became a
purchaser of the said plantation in bad faith, and should be
held in equity to have acquired the legal title to the said
Raleigh plantation in trust for the complainant, responsible to
her {rom the date of his purchase for the rents and revenues
thereof. The bill further alleged that shortly after the adju-
dication of the plantation to Wyly he sued out in the proper
court a process known to the law of Louisiana as a monition,
alleging that he was an innocent third party, who had pur-
chased the plantation in good faith, and praying for an adjudi-
cation of homologation of title, which was accordingly entered.

The bill charged that under the laws of Louisiana said
judgment of homologation of title extended only to the cure
of defects of form, and not to the validation and ratification
of acts of fraud and spoliation, such as are alleged to have
infected the pretended purchase of said property by Wyly.
The bill called for answers, but not under oath, and prayed
for a decree declaring the pretended sale of the Raleigh plan-
tation by the said Egelly to Wyly on October 20, 1868, to b
collusive, fraudulent, null and void, and that Wyly was a
purchaser thereof in bad faith, and that he be required o
deliver possession thereof to the complainant, to account o
her for the fruits and revenues thereof, and for general rel.ief

The defendants, Wyly and Egelly, answered the bill, setting
up various technical objections to its frame in bar of the relief
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prayed, and also denying positively and circumstantially all
allegations therein imputing or charging fraud in the sale and
purchase of the said plantation.

The cause was heard upon the pleadings and full proofs,
when the court found that Wyly had acquired by the proceed-
ings referred to a valid title to the property without fraud in
fact or in law on his part, and was entitled as a purchaser in
good faith to the protection of the defence based upon the
statutory prescription of ten years. The bill was accordingly
dismissed, from which decree this appeal was prosecuted.

Mr. Assistant Attorney General Mauwry (Mr. Robert Mott
was with him on the brief), for appellant, cited: MeLeod v.
Drummond, 14 Ves. 3538 ; Le Cesne v. Cottin, 2 Martin (N. S.)
475 Le Page v. New Orleans Gas Co., T Rob. La. 183;
Dufour v. Camfranc, 11 Martin, 675; 8. C. 13 Am. Dec.
3605 Pearson v. Grice, 6 La. Ann. 232; Compion v. Mat-
thews, 3 La. 141; 8 C. 22 Am. Deec. 167; Succession of
Fisk, 3 La. Ann. 705 ; Succession of Boutte, 30 La. Ann. 128;
0 Donagan v. Know, 11 La. Ann. 388; Donaldson v. Dorsey,
4 Martin (N. 8.) 509 ; Casanova v. Acosta, 1 La. 187 ; Lesassier
v. Lesassier, 15 La. 55 ; Trickel v. Bordelon, 9 Rob. La. 191;
Choppins v. Forstall, 28 La. Ann. 303; Pratt v. Northam, 5
Mason, 95; Michoud v. Girod, + How. 503 ; Gaines v. Hen
nen, 24 How. 553; Payne v. Hook, T Wall. 425; Dupuy v.
Bemis, 2 La. Ann. 500 ; Shelton v. Tifin, 6 How. 163, 185;
Gillespie v. Twitchell, 34 La. Ann. 288, 299; Morton v. Leey-
nolds, 4 Rob. La. 26; MceCQluskey v. Webb, 4 Rob. La. 201;
Gaines v. De la Croix, 6 Wall. 719 ; Succession of White, 9
Rob. La. 853 ; Succession of Guilbeaw, 25 La. Ann. 474 ; Quine
V. Mayes, 2 Rob. La. 510; Donery v. Rotehford, 30 La. Ann.
6925 Boswell v. Otis, 9 How. 336, 350; Walden v. Craig, 14
Pet. 147, 154; Doriocourt v. Jacobs, 1 La. Ann. 214; Baldwin
v. Hale, 1 Wall. 223, Gaines v. New Orleans, 6 Wall, 642,
113; Sands v. Codwise, 4 Johns. 536; S. (. 4 Am. Dec. 305 ;
Muse v. Yarborough, 11 La. 531; Martin v. Smith, 1 Dillon,
85; T(Y oles v. Trecothick, 9 Ves. 234; Underhill v. Harwood,
10 Ves. 209 Copis v. Middleton, 2 Madd. 410; Stellwell v.
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Wilkins, Jacob, 280 ; Peacock v. Evans, 16 Ves. 512; Guynne
v. Heaton, 1 Bro. Ch. 1; Osgood v. Franklin, 2 Johns. Ch. 1;
8. C. 7 Am. Dec. 513; Scott v. Tyler, 2 Dickens, 712.

Mr. J. R. Beckwith and Mr. John T. Ludeling, for ap-
pellees, cited : Succession of Hebrard, 18 La. Ann. 485; Suc-
cession of Ogden, 10 Rob. La. 457; Brown v. Jacobs, 24 La.
Ann. 531; Phelan v. Az, 25 La. Ann. 379 ; Barelli v. Gauche,
24 La. Ann. 324; Janin v. Franklin, 4 La. 198; Barrdt
v. Bullard, 19 La. 281 ; Stockton v. Downey, 6 La. Ann. 174;
Chambers v. Wortham, 7 La. Ann. 1135 Brown v. Bouny, 30
TLa. Aun. 174; Davis v. Gaines, 104 U. S. 386, 404; McGoon
v. Scales, 9 Wall. 23, 30; Wells v. Wells, 30 La. Ann. 936;
Lefingwell v. Warren, 2 Black, 599; Croxell v. Shererd, 5
Wall. 268, 289; Dickerson v. Colgrove, 100 U. 8. 578; (od-
dington, v. Railroad Co., 103 U. 8. 409 ; Lalanne v. Moreau,
13 La. 481; Wood v. Lee, 21 La. Ann. 505; Thompson v.
Tolmie, 2 Pet. 156 5 Grignon v. Astor, 2 How. 319.

Mgr. Justice Marruews, after stating the case as above
reported, delivered the opinion of the court.

The first point raised in argument on the part of the com-
plainant is as to the validity of the proceeding in the court of
East Carroll parish, by which Frederick W. Boyd, was, in the
language of the Louisiana law, destituted of his office as dative
testamentary executor, and the defendant Egelly substituted
in his place. It is alleged in the bill, and insisted upon in ar
gument, that this proceeding was had without any actaal, and
without any legal constructive notice to Boyd, and that it 1,
therefore, null and void. It is charged, as a consequence, thit
Egelly became, not the rightful executor, but executor d¢ son
tort, and that of this Wyly had notice imputed to him by law
because shown by the record. Tt is thence argued, as an infer
ence reasonably to be deduced, that the proceeding must have
been in pursuance of the fraud charged in the bill, and, taken
in connection with the subsequent proceedings and their result,
constitutes proof of the fraud charged.

It appears from a transcript of the record of the proceed:
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ings in question, that on July 16, 1868, there was filed in the
oﬁlce of the parish court for the parlsh of Carroll, a petition
on behalf of certain creditors of the succession of James
Railey, among whom are named Edward Sparrow and J. W.
Montgomery, in which it was alleged that Frederick W. Boyd,
after qualifying as dative testamentary executor in 1866, had
leased out the plantation for one year and cultivated it himself
during the year 1867; that he had never filed any account of
his administration, but had appropriated and used the rents
and revenues of the estate for his individual benefit, without
paying any of the creditors any portion of their just dues;
that he had abandoned his administration, and had no domi-
cile or residence in the State, and was permanently absent
therefrom ; that he had never given any sufficient bond for the
faithfulness of his administration, the sureties thereon being
insolvent, and had no property in the parish, nor in the State,
and that he had left no power of attorney authorizing any one
to represent him in the management of the estate. The peti-
tioners, therefore, prayed that the office of the said Boyd and
the administration of the estate might be declared to be
vacated and unrepresented ; that Boyd be decreed to have
abandoned his trust, and that, in order to protect the interest
of the creditors, an administrator be appointed to finish the
administration of the estate, and that Egelly be appointed
thereto. This petition was signed on behalf of the petitioners
by Sparrow and Montgomery as their attorneys, and was veri-
fied by the affidavit of Montgomery.

Among the papers on file in the matter of this proceeding
in the parish court appears one styled “Opposition of F. W.
Boyd,” which is as follows :

“To the Hon. Geo. C. Benham, parish judge in and for the
parish of Carroll, State of Louisiana.

“The petition of Frederick W. Boyd, a resident of the State
of Mississippi, with respect shows that he is the duly appointed
executor of the last will and testament of Jas. Railey, late
resident of your said parish and state; that he has duly ad-
ministered the property of the succession of the said Railey
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since his appointment and confirmation as executor under the
will.

“ Petitioner further shows that an application has been made
to your honorable court praying that E. R. Egelly, Esq., be
appointed dative testamentary executor of the said succession
notwithstanding your petitioner is acting as executor of the
same.

“ Wherefore your petitioner prays that the said application
be rejected, and that the said applicant pay all costs of this
proceeding and for all general relief.”

This is signed by Goodrich, Pilcher, and Montgomery, as
attorneys. There are no official marks upon it showing the
fact or date of its being filed. The testimony of Charles M.
Pilcher, one of the firm who signed it, is that the document
was written by him from a memorandum given to him by his
partner, Goodrich, who was the member of the firm who had
charge, during the administration of Boyd, of the business of
the succession of the Railey estate. The witness states that
the paper was prepared and filed, as he believes, on behalf of
Boyd, by virtue of authority of the firm to act for him, and
he states as his belief that when prepared and filed it was
upon a full sheet of paper, upon the back of which the style
of the case was noted, and on which would also be indorsed
the fact and date of its being filed in court, and that the paper
bears evidence of having been since mutilated by this balf
sheet being torn off. F. F. Montgomery, the only other sur-
viving member of the firm whose name appears signed to the
paper in question, was examined as a witness, and has no
recollection of the paper nor of the transaction, but testifies
that the document is in the handwriting of his partner
Pilcher. Another witness, R. J. London, testified that he was
deputy clerk of the court at the time when these proceedings
took place, and having examined the document, stated that he
believed it to be the original opposition of Boyd to the ap-
pointment of C. R. Egelly; that his impression is that it was
marked filed, and put among the mortuary papers of the suc:
cession of James Railey by himself as deputy clerk, though
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the part of the sheet upon which the title was written and the
filing indorsed thereon seemed to have been torn off. The
handwriting is that of Charles M. Pilcher. He says: “I know
that an opposition was filed, and my impression is that the
document marked B is the one. The opposition I refer to was
regularly filed and put away among the mortuary papers as
was customary in like cases.”

Frederick W. Boyd was not called by the complainant as a
witness, though he was a party defendant in the cause, having
entered his appearance in person, but filed no answer, permit-
ting a decree to be taken against him by default. If the facts
were as alleged on behalf of the complainant, that this pro-
ceeding, by which he was removed from his office, was without
notice to him, the fact could easily have been established by
his oath. The allegations contained in the petition for his
removal, that he had abandoned his duties and deserted his
trust as dative testamentary executor of the estate of Railey,
and that he had no domicile or place of residence in the
locality or in the State, are not denied by him, nor does he
deny that the firm of Goodrich, Pilcher & Montgomery were
authorized to oppose the application for his removal, and that
they, in fact, appeared for him for that purpose. The conclu-
sion, therefore, cannot be resisted that he was an actual party
to the proceeding which resulted in his removal from his office
as executor, and that the appointment of Egelly in his place,
to continue the unfinished administration of the succession,
was valid.

The next point urged in support of the equity of the bill is
that the sum at which the plantation was valued by the
appraisers and sold to the defendant Wyly is so grossly inade-
quate, compared with the true value of the property, as to
shock the conscience of the court, and to furnish full proof of
the frandulent means by which it was effected, and of the
fraudulent motives and intent of the parties in effecting it.
A hl‘ge mass of testimony in the case bears upon this point.
It 18 undoubtedly true that, compared with the previous ap-
Praisements of the property and with its real value prior to
the breaking out of the civil war in 1861, the price at which
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the plantation was sold to Wyly appears grossly out of pro-
portion, and several witnesses are called, who do testify that
the appraisement was below what it ought to have been when
made in 1868. On cross-examination, however, some of these
very witnesses also show by their testimony that the standard
in their own minds by which they test the fairness of the
appraisement is their opinion of the intrinsic value of the prop-
erty to hold and to use in reference to the future, and not the
actual market value of the property at the time to be sold for
cash.

It also abundantly appears from the evidence in the cause
that immediately at the close of the war in 1865, and during
that year and the following year, 1866, there were a great
many speculative enterprises entered into by persons from the
Northern States investing large sums of cash capital in the
cultivation of cotton plantations in the expectation of large
profits. These expectations were not realized; on the con-
trary, almost universally they resulted in disaster, the pecu-
niary losses usually absorbing the entire amount invested.
A reaction immediately set in, producing a corresponding
depression in values. There was scarcely any cash capital in
the country for investment. In addition to this, the labor of
the country was disorganized as a result of the war, and of the
political and social disorders which followed it. According to
the proof in the case, this disorganization seemed so complete
and so hopeless as to paralyze the business and industry of the
community, and to lead quite a number to such a despair of
the situation as to induce them to abandon the country it
order to better their fortunes by emigration to Mexico anﬂ
South America. The result of the testimony on this point s
stated very moderately by the District Judge, Boarman, in
his opinion in this case, in the following extract (18 Fed
Rep. 355):

“In the early years after the war, the testimony in this case
affirms what is historically known to be true, that the section
of the state in which the Raleigh plantation is situate, was
by overflows and other physical and moral causes, almost
entirely bereft of its old-time prosperity and value. The plan-
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tation was greatly damaged by previous overflows, and had
but little fencing, and it is shown by defendant Wyly, that he,
shortly after purchasing it, expended $25,000 in improvements.
Defendant has shown, whatever may have been the general
causes that depreciated property on the Mississippi River in
1868, that many thousand acres of land, as valuable as the
plantation in question, were sold for prices not unlike the
paitry price at which Wyly bought his place. The testimony
as to the scarcity of ready money, as to the price for which
much valuable land sold when disposed of at forced sale, and
as to the political, moral and physical bankruptcy of the
country, leads me to believe that the complainant and the
unpaid creditors of her father’s succession were victims to
the indifferent management and neglect of the executor and
to the physical and moral prostration of the country, which
was apparent everywhere in Louisiana in the early years
following the end of the war, rather than to the acts of any
of these several defendants.”

The defendant Wyly took a more hopeful view, and, upon
the basis of a well-grounded faith in the future of his country,
he was willing to invest his money in real estate, abandoned
by its owner, upon valuations made under the authority and
with the sanction of the proper judicial tribunals of the
locality.

We have examined with scrutiny and weighed with care all
the evidence in this cause, and every consideration urged upon
us by the zeal and ability of the counsel for the complainant,
with a view to ascertain and secure to her her just rights.
We are unable to discover any sufficient proof of the particu-
lars of the fraud by which, as she complains, she has been
wronged. The sale to the defendant Wyly, however advan-
tageous it has proved to be to him, in our opinion has not
been impeached.

The decree of the Circuit Court was, therefore, right, and is
hereby 5

Affirmed.
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APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR
THE DISTRICT OF WEST VIRGINIA.

Argued December 22, 1887, — Decided January 9, 1888,

In 1857 F. and L. entered into an agreement whereby F. was to convey to L.
two tracts of land at an assumed value of $26,000, on which was an
indebtedness estimated at about $18,000. L. was to assume and pay
that indebtedness, and was to convey to F. ¢ five town lots” and ‘ about
1000 acres of land,” ¢ being all the lands owned by said L.” at that place,
all valued at $10,000; and F. was to pay to L. what might be found due on
these assumed values after adjusting the indebtedness. Each party took

, possession of the lands acquired by the exchange. F. conveyed to L.

f and L. assumed and paid the indebtedness. L. retained title of the

lands to be conveyed to F. until F. should pay the difference. In 1871,

the amount being unpaid, L. brought suit against F. and J. to whom F.

had conveyed a portion of the land. This snit was compromised by a

: further agreement in which the tract was described as land ¢ sold by said

| L. to said F. estimated to contain 1000 acres.” On a survey had affer

! that compromise it was found that the tract in question fell much short

! oz 1000 acres. F. filed this bill in 1877, seeking, among other things, to

|

|

}

|

|

prevent the collection of the difference found due to L. in the original

exchange, on the ground that the contract was for a conveyance of

1000 acres, and that the representations of L. in this respect had been

false and fraudulent. Held :

(1) That, taken in connection with all the facts proved, L.’s representa-
tion could not be regarded as fraudulently made;

(2) That, the governing element in the transaction being that it was an
exchange of several tracts of land between the parties, the con-
tract was not to be construed by the strict rule which might gov-
ern its interpretation if it were an independent purchase to be
paid for in money ;

(8) That, thus construed, it was not an agreement by L. that the tract
contained 1000 acres, which bound him to make good the differ-

| ence between 1060 acres and the quantity found within the bounda-

| ries by actual survey.

Biw ixn Equiry. Decree for the complainant. Respondent
appealed. The case is stated in the opinion of the court.

Mr. James Il. Ferguson for appellant.
Mr. Cornelius C. Watts for appellee.
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Mg. Justice MirLer delivered the opinion of the court.

On the second day of December, 1857, George R. C. Floyd,
the appellee in this case, and Anthony Lawson, the appellant,
entered into a written agreement for the exchange of several
tracts of land which were owned by Floyd for another tract
of land owned by Lawson. These tracts were in different
parts of the country, and those held by Floyd were encum-
bered by an indebtedness amounting to over §18,000, which
Lawson assumed to pay. In adjusting the exchange of these
tracts, those which were to be conveyed by IFloyd to Lawson
were estimated at $26,000, and the property which Lawson
agreed to convey to Floyd at $10,000. The balance which by
these estimates would be due from Floyd to Lawson, after
Lawson had paid the encumbrances on the Floyd property,
some two or three thousand dollars, was left a little uncertain
by reason of the necessity of ascertaining the amounts due on
some of the liens, and was to be paid by Floyd in cash.

The contract for this exchange, which is appended to the
bill in this suit as Exhibit A, is as follows:

“Memorandum of an agreement, made this 2d day of Decem-
ber, 1857, between George R. C. Floyd, of the one part, and
Anthony Lawson, of the other part, witnesseth: That the said
Floyd has sold to the said Lawson, for $26,000, two several
tracts of land lying in the west end of Burke’s Garden, in the
county of Tazewell, one known as the Waterford Place and
supposed to contain eight hundred and two acres, and the
other known as the Smith Place, adjoining the other, and
supposed to contain four hundred and sixty-seven acres; the
title to the Waterford Place is in John B. Floyd ; and the
sild George R. C. Floyd binds himself to procure a deed
thgrefor to the said Lawson, with general warranty and
}'elmquishment of dower; and the title to the Smith Place is
mone Ballard P. Smith, who will make a deed therefor, with
general warranty and relinquishment of dower, upon the pay-
ment of the purchase money hereinafter named ; and the said
Floyd is to deliver possession of said tracts of land at once;
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and the said Lawson for the said tracts of land binds himself
to pay as follows, viz.: To Ballard P. Smith the amount for
which said Smith Place sold for under a decree of the Circuit
Court of Washington County, which is supposed to be $8410,
but if that is not the correct sum, it is to be ascertained, and
to pay to A. S. Gray the sum of $9850, which may be paid in
three instalments of $3283.33 each —one due January Ist,
1859, one due January 1st, 1860, and the other due Janu-
ary lst, 1861, each bearing interest from January 1st, 1858,
— and also to convey to the said Floyd the property of said
Lawson at Logan Court House, consisting of five half-acre
lots, viz., Nos. 8, 9, 10, 11, and 12 in the original plan of the
town of Lawnsville, now Aracoma, and about 1000 acres of
land lying on the east side of Guyandotte and north of Ara-
coma, being all the lands owned by said Lawson below or
north of Kezer’s Branch, lying back of lots Nos. 6 and 7, and
below the public square, and down as far as McDonald’s land,
and the said Lawson puts the property at $10,000, and the said
Lawson is to make the said Floyd a deed, with general war-
ranty and relinquishment of dower, to the above described
property, except one recent grant and part of another tract
lying back from the river, which he is only to convey specially,
and the said Lawson is to deliver possession of the lands and
lots by 1st March next, except the storehouse and dwelling-
house, and — of them by the 1st of May next; and whereas
the above payment to Gray and Smith, and the above prop-
erty at $10,000, makes more than the sum of $26,000, which
the two tracts of land in the garden are rated at, it is agreed
that the difference, whatever it may be, between $6000 and
the sum necessary to be paid to Smith shall be due from said
Floyd to said Lawson, to be paid when said Lawson delivers
possession of the lands, lots, &c., at Aracoma, and the said
Lawson has the privilege of retaining the title to the land to
be conveyed by him till the said balance is paid.
“ Witness the following signatures and seals.

“Ggo. R. C. Frovn. [Seal]
“ A. Lawson. [Seal.]”
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Each party took possession of the property which he acquired
under this exchange, and Lawson paid the liens on the prop-
erty which he received from Floyd and had the title conveyed
to himself. The balance which was due from Floyd to Law-
son remained unpaid for fourteen years, when Lawson brought
suit in the Circuit Court of Logan County, West Virginia, to
collect the debt by the enforcement of the lien which he held
on the land, the title remaining in him up to this time.

It seems that Floyd had sold the whole or a large part of
the property he received from Lawson to one Johnston, who
was made a defendant to that suit. This action was compro-
mised on the third day of August, 1871, by a written agree-
ment of that date, signed by Lawson, Floyd and Johnston.
This compromise recognized that there was due to Lawson
from Floyd the sum of $5051.30, which was a lien on the real
estate described in the contract, and Johnston assumed and
bound himself to pay to Lawson that sum in three instal-
ments, with six per cent interest, and it was agreed that the
property and control of the land should be in Johnston as an
indemnity to him for the payment of this purchase money.
This agreement is marked Exhibit B in the bill, and is as
follows : ;

“This contract, made this 3d day of August, 1871, between
Anthony Lawson, Geo. R. C. Floyd, and John W. Johnston,
witnesseth : That whereas a certain suit is pending in the
Circuit Court of Logan County, West Virginia, in which
Anthony Lawson is plaintiff, and said Floyd and Johnston
and others defendants, touching a balance of purchase money
claimed by said Tawson for a tract of land near Logan Court
House: Now, therefore, the said suit is to be dismissed at the
next term of the court, each party paying his own costs, and
all matters in said suit are settled on the following terms, viz. :
A note executed by A. Lawson to Geo. R. C. Floyd, which
was filed by said Floyd as an offset against said Lawson in the
said suit, is to be credited with the sum of 82760, as of the
date of June 30th, 1858, being the amount, principal and
Interest, at that date, of the legacies given by the will of Mrs.
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Letitia Floyd to Letty P. Lewis and Mikattie P. Johnston,
which legacies were paid by said Lawson, the said payments
so made being hereby ratified by said Floyd; and it is further
agreed that said Johnston shall assume, and he does hereby
assume and bind himself, to pay to Anthony Lawson the
balance of said purchase money, amounting, principal and
interest, at this date, to $4851.30, and the costs of said suit,
estimated to be $200, making in all $5051.30, as follows,
viz.: One-third on or before the first day of January, 1873,
one-third on or before the first day of January, 1874, and
one-third on or before the first day of January, 1875, all bear-
ing interest at six per cent per annum from this date; and it
is further agreed that said Lawson and said Floyd shall each,
and they do hereby, bind themselves that the property and
the control of the tract of land herein mentioned, sold by the
said Lawson to said Floyd, estimated to contain 1000 acres,
shall be in said Johnston as an indemnity to him, which is
described as follows, viz.: All the land owned by said Lawson,
lying below Kezer’s Branch above Aracoma, lying back of the
lots Nos. 5, 6, and 7, in the original plan of the town of
Lawnsville (now Aracoma), including the following town lots,
as laid down in said plan of the town of Lawnsville, viz.: Nos.
8,9, 10, 11, and 12; thence down the river to box-elders, at
the lower end of said Lawson’s land ; thence with the division
line between said Lawson’s land and McDonald’s land ; thence
up the point of the ridge below the sugar-camp hollow to the
back line of said Lawson’s land ; thence with the back line to
said Kezer’s Branch, and thence down the same to the begin-
ning ; but the said Lawson is to retain the legal title to said
lands and lots as a security for the payment of the said pur
chase money, except the land and lots sold to Isaac Morgan
and John and Urias Buskirk; and it is further agreed that
said portions of said land as may be sold by said Johnston or
his agent shall be conveyed by the said Lawson to the pur
chaser, upon the payment to him of the purchase money of the
said portion, and the balance of the land, if any, not sold by
the said Johnston or his agent to third parties, is to be con-
veyed by the said Lawson to the said Floyd when the said
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sum of $5051.80 is paid, with its interest; and it is further
- agreed that the portions of land sold by Geo. R. C. Floyd to
Isaac Morgan, being about fifty acres, at the lower end of the
tract, and lots Nos. 11 and 12 in the original plan of the town
of Lawnsville, now Aracoma, lying between the river and the
present street, and extending down to the lower corner of the
stable, and thence to the river, sold to Urias Buskirk, shall be
ratified, and the legal title shall be conveyed by said Lawson
to the said Morgan and to the said Buskirk, respectively, or to
such persons as they shall in writing direct, whenever requested
to do so by said Floyd. And the said Lawson shall convey
all the old patent lands with general warranty and the back
lands with special warranty.
*“ Witness the following signatures and seals.

“A. Lawson. [Seal.]

“@Gro. R. C. Froyp. . [Seal]

“Joun W. Jonnsron. [Seal.]”

In October, 1877, the present bill in chancery was brought
by Floyd against Lawson and Johnston, and divers persons
who had purchased from Johnston parts of the land. The
case being removed into the District Court of the United
States for the District of West Virginia, various proceedings
were had, all the parties answered, and the record presents
considerable complexity and irregularity.

The purpose of Floyd’s bill was to enjoin Johnston from
making any further sales of the land, and to enjoin Lawson
frjom any further enforcement of his claim for the sum recog-
nized to be due by the agreement of 1871. Ie based the
relief thus sought on the ground that the sale to him of the
Lawson property was by a contract for a thousand acres of
1&'11.(‘1. and that in the compromise agreement of 1871 this pro-
Vision was repeated.

His contention is, that by the language of the contract
Lawson sold him a thousand acres of land, which he is bound
tomake good ; also, that in the conversations preliminary to
the execution of that contract, Lawson represented to him

that there was g thousand acres in the tract which he was
VOL. CXX1v—38
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selling to him, and that he, Lawson, knew very well about
how much land there was, while Floyd himself was utterly
ignorant of the extent of the tract, and relied upon Lawson‘us
statements upon that subject. Ile also alleges that these
statements of Lawson were false and fraudulent, and intended
to deceive him; that before bringing this suit he, the plaintiff,
had an accurate survey made of the land according to the
boundaries mentioned in the contract, and that, instead of
there being a thousand acres, as represented by Lawson, there
were only 592 acres, leaving a deficiency of 408 acres. He
claims that Lawson should be held to account for this defi
ciency, at the average value of ten thousand dollars for the
thousand, and that Lawson and Johnston had been selling off
parts of the land, the purchase money on which went to Law-
son to pay the amount supposed to be due to him. If dedue
tion is made for the deficiency in quantity, he prays that
Johnston and Lawson be held to account, and for such relief
as may be just and right.

Lawson answers this bill by denying emphatically that the
land was a sale by the acre, or that it was ever considered
to be such ; denies that the contract on its face is susceptible
of any construction which binds him for the quantity of a
thousand acres, that he ever made any representations with
regard to the quantity that was in the tracts which he sold,
or that he knew anything more about the quantity within
the boundaries mentioned in the contract than Floyd did,
and denies any fraudulent purpose or intent. e says that
the sale was an exchange of lands in the lump, and the phrase
“about 1000 acres of land lying on the east side of Guyan-
dotte and north of Aracoma,” and particularly described by
its boundaries, was understood by both parties to be a conjec
tural estimate of the quantity contained therein, and neither
a warranty nor a representation that there was that much land
there. Ile also avers that the repetition of the description
in the compromise agreement fourteen years afterward.s,
where it is said that the land “sold by said Lawson to said
Floyd,” the boundaries of which are given with more precs
ion, is “estimated to contain 1000 acres,” cannot fairly be
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construed to be a warranty of sale of that many acres of land.

Testimony was taken on this subject, mainly consisting of
that of Floyd and Lawson, and the court, after deciding that
Lawson was bound to make good the quantity of a thousand
acres of land or account for the deficiency, had a resurvey
made, in which it was ascertained that the amount of the
deficit was 368 instead of 408 acres, for which the court de-
cided Lawson to be responsible. The case was then referred
to a master, who made two or three reports, which were ex-
cepted to, and then to another master to state the accounts
between the parties on the basis of the court’s decision that
Lawson should account for the quantity which was lacking.
Further reports were made and exceptions taken, and reports
filed after the decrees, in a very irregular manner. A final
decree was rendered by the court in favor of Floyd and against
Lawson for the sam of $5046.40, with interest thereon from
the first day of November, 1883, from which decree Lawson
takes the present appeal.

It is proper to state that a cross-bill was filed by Lawson,
insisting upon his right to recover the sum found to be due in
the compromise of 1871, and that it be held to be a lien on the
property and enforced against it by decree of the court.

The principal contest, and indeed the only one, necessary to
be decided in this court, is, whether Lawson should be held
responsible for the 368 acres, which the land he put into the
exchange with Floyd fell short of the amount of a thousand
acres; for it does not seem to be disputed that upon an actual
survey of the boundaries according to the contract there was
t}mt much less than that quantity within its area. The ques-
ton of this responsibility of Lawson presents itself in two
aspects:

First, whether, apart from the written contract of 1857, and
at or .about the time it was made, Lawson made representa-
tlons in regard to the number of acres within the boundaries
of the tract which he was selling, under circumstances that
authorized Floyd to rely upon them as true, and that these
fepresentations were either intentionally false and made to
deceive or were in fact untrue and known to Lawson to be so.
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Second, whether, upon a fair construction of the contract,
it is an agreement to sell and convey a thousand acres of land
for the sum of ten thousand dollars, or whether it is a contract
to convey the tract of land described in the agreement, which
was supposed by the parties to contain about a thousand acres,
without any obligation on the part of Lawson that there
should be that much.

It would serve no profitable purpose to go over the testi-
mony concerning representations or statements made by Law-
son at the time of the making of the original contract, or at
the time the compromise of 1871 was entered into, with regard
to the quantity of land in the tract. The evidence is almost
exclusively that of Floyd and Lawson, and it will be sufficient
for the purposes of this decision to say that it does not leave
upon us the impression that Lawson made any positive repre
sentations as to the quantity of land within the boundaries
described, and especially as to the tract containing a thousand
acres, much less any statements on that subject which were
intended to deceive, and which he knew to be false or untrue.

Johnston, who was a brother-in-law of Floyd, as he states,
and a lawyer. and who drew the compromise agreement of
1871, was introduced as a witness in the case. Ile says that
he does not recollect hearing Mr. Lawson make any statement
or representation to Mr. Floyd at that time about the land.
He then says:

“T wrote the contract, Messrs. Floyd and Lawson sitting at
the table. When I came to that part of the contract whereI
had to describe the number of acres I asked the question,
addressed to both of them, how many acres there were. Mr.
Floyd said, ¢ A thousand.” Mr. Lawson said, ‘No; I won't be
bound to any particular number of acres; there are several

tracts, and T don’t know how they would run out.’ Then I
used the language contained in the contract describing the
land, which seemed to be satisfactory to them both.”

It is not easy to resist the conclusion that at this moment,
when they were compromising a troublesome lawsuit, the flag'
end of the controversy about all these lands, and the writing
embracing that compromise was being drawn up for both of
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them to sign, and when the scribe put to them both the ques-
tion as to the number of acres to be inserted in this description,
their attention must have been called to that matter as one of
importance, if either of them looked upon the number of acres
as an essential part of the contract. And when Floyd sug-
gested the words “a thousand,” and Mr. Lawson said “No; I
won't be bound to any particular number of acres; there are
several tracts, and I don’t know how they would run out,”
and Floyd made no objection to that statement, but consented
to the use of the words ¢ estimated to contain 1000 acres,” the
evidence seems to us satisfactory that, at least at that time, it
was not considered that Lawson was bound for the thousand
acres, or for any particular quantity of land.

As regards the question of law arising on the construction
of the words “about 1000 acres of land” in the original con-
tract, and especially the similar expression used in the com-
promise agreement, if there was nothing but the language to
be looked to, it must be confessed that under the state of the
authorities on that subject it would not be very easy to arrive
at a conclusion entirely satisfactory. But in a case of this
kind it is eminently proper to consider the circumstances sur-
rounding the parties, and which would probably influence
them in making the contract, at the time it was entered into.
These, we think, throw much light on the question in this
case, and leave but little doubt that it was not intended to
bind Lawson to any particular number of acres in the transfer
which he made to Floyd, but that the transaction was an
exchange of different tracts of land between the parties to the
contract, the parcels belonging to each of them being esti-
II}ated in the lump or indicated by the boundaries and descrip-
tions given in the instruments.

The case is not that of a purchase, standing alone, of a tract
of land by one person from another, which is to be paid for
by a particular sum of money. It is a case of an exchange of
_Several tracts of land between the parties. This was a govern-
Ing element in the transaction. The consideration received
by Lawson for the land which he was to convey to Floyd was
not $10,000 in money, but two distinct pieces of land described
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by the names of the places, to which Floyd agreed to give
him a good title.

It is obvious that the parties in making this exchange also
had reference to the further circumstance that Lawson would
have to pay out over 818,000 to relieve the land he was to
receive from Floyd from liens, a part of which were in judg-
ments or decrees. The contract, then, is not to be construed
by that strict rule in regard to the quantity of land which
Lawson was to convey to Floyd that might govern its inter
pretation if it were an independent purchase to be paid for in
money.

In the description of the land that Floyd sold to Lawson it
is described as ““two several tracts of land, lying in the west
end of Burke’s Garden, in the county of Tazewell, one known
as the Waterford Place and supposed to contain 802 acres,
and the other known as the Smith Place, adjoining the other,
and supposed to contain 467 acres.” The value of these par-
cels was estimated at $26,000. There is also an uncertainty in
the suggestion as to the amount of liens on these lands. It
was “ supposed to be $3410” as to one tract, and $9850 as to
the other. It is in accordance with this loose and general
way of describing these lands that the phrase “about 1000
acres of land” is used in the original contract in regard to
that belonging to Lawson.

After the statement of the agreement of Lawson to pay the
liens on the lands conveyed to him by Floyd, the contract
proceeds : “ And also to convey to the said Floyd the property
of said Lawson at Logan Court Ilouse, consisting of five half-
acre lots, viz.: Nos. 8, 9, 10, 11, and 12 in the original plan of
the town of Lawnsville, now Aracoma, and about 1000 acres
of land lying on the east side of Guyandotte and north of
Aracoma ; being all the lands owned by said Lawson below
or north of Kezer’s Branch, lying back of lots Nos. 6 and T
and below the public square, and down as far as MecDonald’s
land ; and the said Lawson puts the property at $10,000.”

It is not easy to see that, under the circumstances of this
exchange of property, either party was binding himself by
this loose language to a definite number of acres in the land
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which he was conveying to the other; and it seems probable
that the sum of $26,000, said to be the value of the Floyd land,
and $10,000, the value at which the tract of Lawson was put,
was conventional, and adopted as a mode of adjusting the
terms of the exchange, and was not intended or supposed by
either party to be the actual value of the property so de-
seribed.

Tt will be observed, also, that the deseription of the lands to
be conveyed by Lawson is, “all the lands owned by said Law-
son” in that place, with a sufficient designation of the locality
to enable anybody to find out where it is. It is also evident
that a small part of this land was bottom land, lying on the
Guyandotte River and near the town, and therefore of consid-
erable value, while the larger part of it ran up on to the
mountain ridges. In accordance with this understanding, the
original contract states that “ Lawson is to make the said Floyd
a deed, with general warranty and relinquishment of dower, to
the above described property, except one recent grant and part
of another tract lying back from the river, which he is only
to convey specially ;” thus showing the difference in value
attached to different parts of the land.

In the description found in the articles of compromise, which
were made fourteen years after Floyd had obtained possession
and control of the parcels allotted to him, and after legal pro-
ceedings to collect the purchase money, they seem to have
made a more definite description of the land by metes and
bounds and by corners and objects than was made in the origi-
nal contract; and, according to the statement of the conversa-
tion which took place at that time, as testified to by Johnston,
%t is fair to suppose that this more definite description was
intended to stand as the only means of ascertaining what was
sold, leaving no obligation as to the particular quantity of
land that might be found within its limits.

It is also to be noted, that in addition to the time which had
elapsed while the property was under Floyd’s control and
possession, between the time of the original sale and the com-
promise of 1871, seven years more passed during which he was
selling off portions of it to raise money to pay Lawson, and
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that during all this time he made no complaint of any defi.
ciency in the quantity, nor of any other fault which he found
in regard to the property received by him from Lawson. It
is true that this consideration is not conclusive, as the contract
still remained an executory one, the title remaining in Lawson
as security for the unpaid purchase money, but it affords a
strong presumption that with such a large deficit Floyd had
ample opportunity to discover that there was only about two-
thirds of the quantity which he claimed to have purchased,
and that if he had understood the contract as obliging Lawson
to convey or make good to him the full amount of one thou-
sand acres of land he would long before have ceased to pay
Lawson that which he did not owe him, under the construc-
tion of the contract which he now asserts, and would not have
submitted to a forced sale of the property by Johnston to
raise money for that purpose.

Nor do we think it unimportant to consider that this com-
promise agreement of 1871, made fourteen years after Floyd
was in the full possession and actual control of the land, and
executed in an adjustment of a suit for the very purchase
money, which Floyd now seeks to recover back, must have
been made with a fair knowledge of the location, boundaries,
and description of the land in controversy, and that it was
determined at that time to describe it with more particularity
as to metes and bounds, and to reject a phrase by which Law-
son might have been bound for a thousand acres, substituting
in its place an expression which left it in the form of a con-
jectural estimate of the quantity therein contained.

Under all these circumstances we are of opinion that Lav-
son is under no obligation to make good the difference between
the amount of a thousand acres and the quantity found within
the boundaries by actual survey. The decree of the court,
based upon the erroneous idea that he should be held so
accountable, must therefore be reversed.

As this error pervades all the accounting, and all the reports
of the referees to state the accounts between the parties, 1t 18
not possible for this court to make a correct accounting and
state what the decree should be, taking into consideration the
cross-bill and the original bill.
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The case is therefore

Remanded to the District Court, with directions to take an
account on the principles here established, and to render @
decree accordingly.

INLAND AND SEABOARD COASTING COMPANY w.
HALL.

ERROR TO THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.
Submitted December 22, 1887. — Decided January 9, 1888.

An appeal lies to the general term of the Supreme Court of the District of
Columbia from a denial by that court in special term of a motion for a
new trial, made on the ground that the verdict was against the weight of
evidence.

Metropolitan Railroad Co. v. Moore, 121 U. S. 558, affirmed to this point.

Cask to recover damages for injuries caused to plaintiff by
defendant’s negligence. Verdict for plaintiff for $4000. De-
fendant thereupon moved for a new trial on exceptions taken
at the trial, and also on the following grounds: (1) Because
the verdict was against the weight of evidence. (2) Because
the verdict was against the instructions of the court. (3) Be-
cause the damages awarded by the jury were excessive.

This motion was heard by the justice before whom the case
was tried and was overruled, and from the order overruling
and denying the motion an appeal was taken to the court in
general term. The order and appeal are as follows:

“The motion for a new trial coming on to be heard upon
‘Fhe pleadings, testimony, and rulings of the court, as set forth
In the pleadings, and the stenographic report containing the
Whole of the evidence in said case, and being a case stated,
§a1d report being filed herewith and made Exhibit A, the same
1s overruled, and from the order of the court overruling said

;notion the defendant hereby appeals to the court in general
erm,

“By the court.
“ MACARTHUR, Justice.”
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The court in general term dismissed the appeal, and entered
the following judgment :

“ Now again come here as well the plaintiff as the defend-
ant, by their respective attorneys; whereupon it appearing to
the court the order of the court below overruling the motion
for a new trial on a case stated upon the ground that the ver-
dict of the jury was against the weight of evidence is not an
order from which an appeal lies to this court; and it also ap-
pearing to the court that the plaintiff’s exceptions to the
admissibility of evidence and to the rulings of the court were
not well taken, the said appeal is hereby dismissed, and the
motion for a new trial on exceptions is now overruled, and the
judgment of the court is affirmed, with costs.”

The defendant then sued out this writ of error.
Mr. Nathaniel Wilson for plaintiff in error.

Mr. L. G. Hine and Mr. Sidney T. Thomas for defendant

in error.
Mg. Crizr Justice Warre delivered the opinion of the court.

This judgment is reversed on the authority of Metropolitui
Railroad Co. v. Moore, 121 U. 8. 558, and the cause remanded
with directions to take further proceedings therein in accord-
ance with the opinion in that case, that is to say, to consider
the appeal from the order at special term denying the mot%on
of the Inland and Seaboard Coasting Company for a new trial,
made on the ground that the verdict was against the weiglt

of the evidence.
Reversed,
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Counsel for Parties.

GLEN «». FANT.

ERROR TO THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.
Submitted January 4, 1888, — Decided January 9, 1888.

A stipulation, made before judgment in the court below, that ¢ in the Su-
preme Court of the United States this cause shall be submitted to the
court without any oral argument, either side, however, having the right
to file a printed brief or briefs,” is not a submission under the 20th Rule;
and, under such a stipulation, this court will not apply that rule to the
case on the suggestion of one of the parties against the protest of the
other. :

Morion To susmir this cause under Rule 20. The motion
was founded upon a stipulation entered into between the at-
torneys for the plaintiff and the defendant in person, in the
court below, before trial there, the material clauses in which
stipulation were as follows :

“Said cause shall be heard upon the agreed statement of
facts hereto annexed as a part hereof. . . . Said cause
may be submitted to the court and heard and decided by the
court (without any jury) upon said agreed statement of facts
and . may be certified to the general term of this
court . . . and if not so certified an appeal may be
taken by any party from the decision or judgment of the Cir-
cuit Court to said court in general term, and that in case of
such appeal no bond shall be required . . . and that either
party to this cause may take an appeal or writ of error from
the decision of said court in general term to the Supreme
Court of the United States, and that in that event said cause
shall be heard and decided in the same manner by the Supreme
Court of the United States. . . . That in the Supreme
Court of the United States this cause shall be submitted to the
court without any oral argument, either side, however, having
the right to file a printed brief or briefs in the Supreme Court
of the United States.”

Mr. Henry Wise Garnett for the motion.
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Mr. Martin F. Morris, opposing.
Mg. Curer Justice Warre delivered the opinion of the court,

This motion is denied. While the stipulation binds the par-
ties to submit the cause without oral argument, there is noth-
ing which requires this to be done at any particular time. Its
terms will be fulfilled if the submission is made when the case
is reached in its order. As no reference is made to Rule ),
we cannot apply that rule to the case on the suggestion of one

of the parties against the protest of the other.
Denjed,

NEW ORLEANS PACIFIC RAILWAY COMPANY »
UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.
Submitted January 6, 1888. — Decided January 16, 1888.

Under the provision of the act of July 81, 1876, ¢. 246, 19 Stat. 121, « that
before any land granted to any railroad company by the United States
shall be conveyed to such company, or any person entitled thereto under
any of the acts incorporating or relating to such company, unless such
company is exempted by law from the payment of such cost, there shall
first be paid into the Treasury of the United States, the cost of surveying,
selecting and conveying the same by the said company or persons in
interest,” the New Orleans Pacific Railway Company, as the owner, by
conveyance from the New Orleans, Baton Rouge and Vicksburg TRailroad
Company, of its interest in the land grant made to the latter company by
§ 22 of the act of March 3, 1871, c. 122, 16 Stat. 579, was bound to pay
the cost of surveying the land, before receiving a patent for it, although
such cost had been incurred and expended by the United States before
March 3, 1871, the construction of no part of the road having been C(fm'
menced before the expiration of the five years limited for the completion
of the whole of it.

ArreAL from a Judgment against the petltloner in the Court
of Claims. The case is stated in the opinion of the court.

Mr. John 8. Blair, Mr. Jokn F. Dillon and Mr. Wager
Swayne, for appellant.
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MUr. Attorney General and Mr. Assistany Attorney General
Howard, for appellee.

Mr. Justice Brarcnrorp delivered the opinion of the court.

This is an appeal by the New Orleans Pacific Railway
Company from a judgment of the Court of Claims dismissing
its petition, on a demurrer thereto, after it had failed to amend
the petition in accordance with leave granted to it by the
court.

The substantial allegations of the petition are these: The
petitioner is a eorporation of Louisiana. The New Orleans,
Baton Rouge and Vicksburg Railroad Company was incor-
porated by Louisiana in 1869. DBy § 22 of an act of Congress
passed March 3, 1871, ¢. 122, 16 Stat. 579, there were granted
to the New Orleans, Baton Rouge and Vicksburg Railroad
company, its successors and assigns, in aid of the construction
of its railroad from New Orleans to Baton Rouge, thence by
the way of Alexandria, in the State of Louisiana, to connect
with the Texas Pacific Railroad Company at its eastern ter-
minus, the same number of alternate sections of public lands
per mile, in the State of Louisiana, as were, by the same act,
granted in the State of California to the Texas Pacific Rail-
road Company ; and it was provided that said lands should be
withdrawn from market, selected, and patents issued therefor,
and opened for settlement and preémption, upon the same
terms and in the same manner and time as was provided for
and required from the Texas Pacific Railroad Company within
the State of California: « Provided, That said company shall
complete the whole of said road within five years from the
passage of this act.” t
: By § 9 of the same act, there was granted to the Texas
Pacific Railroad Company, its successors and assigns, every
alternate section of public land, not mineral, designated by odd
numbers, to the amount of ten alternate sections of land per
nile on each side of said railroad in California.

Section 12 of the same act provided as follows: ¢That
whenever the said company " (the Texas Pacific Railroad
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Company) “shall complete the first and each succeeding sec-
tion of twenty consecutive miles of said railroad and put it in
running order as a first-class road in all its appointments, it
shall be the duty of the Secretary of the Interior to cause
patents to be issued conveying to said company the number of
sections of land opposite to and coterminous with said com-
pleted road to which it shall be entitled for each section so
completed. Said company, within two years after the passage
of this act, shall designate the general route of its said road,
as near as may be, and shall file a map of the same in the
Department of the Interior; and, when the map is so filed,
the Secretary of the Interior, immediately thereafter, shall
cause the lands within forty miles on each side of said desig-
nated route within the Territories, and twenty miles within
the State of California, to be withdrawn from preémption,
private entry, and sale.”

On the 11th of November, 1871, the New Orleans, Baton
Rouge and Vicksburg Company filed in the Department of
the Interior a map of the general route of its rcad from Baton
Rouge to Shreveport, and, on the 13th of February, 1873, a
like map showing the general route of its road from New
Orleans to Baton Rouge. In 1871 and 1873, the lands along
said general route, within the grant of the act of March 3,
1871, were withdrawn from entry and sale by order of said
Department On the 5th of January, 1881, the petitioner
became the owner, by conveyance from the New Orleans,
Baton Rouge and Vicksburg Company, of all its interest n
such grant of public lands; and the conveyance and its accept-
ance by the petitioner were duly recognized by the Depart-
ment of the Interior. After January 5, 1881, the petitioner
constructed two hundred and sixty miles of the railroad from
Shreveport, by way of Alexandria and West Baton Rouge, 10
White Castle, in Louisiana, within the limits of the lands with-
drawn for its grantor, and substantially upon the course, direc-
tion, and general route of the road filed by such grantor.

On the 13th of March, 1883, the Secretary Of the Interior
transmitted to the Pres1dent of the United States a report in
writing of the commissioner appointed by the President to ¢x
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amine said two hundred and sixty miles, and recommended that
they be accepted, and that patents for such lands as might have
been earned by their construction be issued to the petitioner.
This recommendation was approved in writing by the Presi-
dent, and on the 3d of March, 1885, patents were issued to
the petitioner for 679,284.64 acres of lands in Louisiana, as
earned by the petitioner. DBefore issuing the patents, the
Secretary of the Interior exacted from it $14,713.63, alleging
the same to be due for the cost of surveying the lands, although
such cost had been incurred and expended by the United States
prior to March 8, 1871. The petitioner denied the right of
the United States to that sum, and paid it under protest.
The petitioner prayed judgment for that sum.

The question in the case is as to the effect of a statutory
provision enacted July 31, 1876, c. 246, 19 Stat. 121, in “ An
act making appropriations for sundry civil expenses of the
Government for the fiscal year ending June thirtieth, eigh-
teen hundred and seventy-seven, and for other purposes,” in
these words: “ And provided further, That before any land
granted to any railroad company by the United States shall
be conveyed to such company, or any person entitled thereto
under any of the acts incorporating or relating to said com-
pany, unless such company is exempted by law from the pay-
ment of such cost, there shall first be paid into the Treasury
of the United States the cost of surveying, selecting, and con-
veying the same by the said company or persons in interest.”

We are of opinion that this provision of the act of 1876
controls the present case, and is conclusive against the right
of the petitioner to recover the money in question. At the
bime this act was passed, neither the petitioner nor its grantor
had acquired any right to claim the lands granted. The five
years from March 8, 1871, within which, as a condition, the
whole of the road was to be completed, had elapsed without
the commencement of any part of the work of construction.
That was not, begun until nearly ten years after the act of
March 3, 1871, was passed. The petitioner accepted the con-
veyance from its grantor with full knowledge of the provision
of the act of 1876. Congress had a right at that time to im-
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pose upon the grant the new condition, the company having
failed to complete the whole of the road by March 3, 1876.

The restriction in the act of 1876, that the provision for the
payment of the cost of surveying the land shall not apply toa
company which is “exempted by law from the payment of
such cost,” does not apply to the case of the petitioner. There
is no express statutory provision exempting the grantor to the
petitioner from the payment of the cost of surveying the land.
All that can be said is, that the act of March 8, 1871, was
silent on the subject. It neither exempted the beneficiary
from paying the cost of surveying, nor did it expressly require
it to pay such cost. It and its grantee, therefore, fall within
the provision of the act of 1876, because not within the excep-
tion contained in that provision.

It is urged for the appellant, that, in the present case, the
surveys had been made and paid for by the United States
prior to the passage of the act of March 3, 1871, and that, as
§ 12 of that act provided for the issuing of patents without
requiring the payment of the cost of surveying, the company
was therefore “exempted by law from the payment of such
cost,” within the meaning of the provision of the act of
1876 ; and it is suggested, that no statute in respect to the
granting of public lands to either a State or a railroad com-
pany, passed prior to 1876, contained a provision expressly
exempting the grantee from the payment of the cost of su-
veying. It is further urged, that the terms of the provision
of the act of 1876 are not intended to apply to then existing
grants, but only to future grants and to the cost of surveys (o
be made thereafter.

But we are of opinion that the provision is a general one,
and that, although it is enacted in connection with an appro
priation of money for the survey of public lands and of pr-
vate land claims, and follows a requirement that no patent
shall issue for a private land claim until the cost of survey and
platting shall have been paid into the Treasury by the party
in interest, yet it is not controlled by those circumstances. It
is manifestly general legislation, applying, as to the past, 10 all
land theretofore ¢ granted to any railroad company by the
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United States,” and to the cost of surveying such land, whether
that cost had been previously incurred or expended, or was to
De incurred or expended in the future. The exception created,
that the provision is not to apply to a company exempted by
law from the payment of the cost, is general in its language.
If such a company is to be found, the exception applies to it ;
if it is not to be found, the provision applies to it.

It is urged for the appellant, that, inasmuch as § 17 of
the act of March 3, 1871, provided, in regard to the Texas
Pacific Railroad Company, that, upon the failure to complete
its road within the time limited by that act, Congress might
adopt such measures as it might deem necessary and proper to
secure the speedy completion of the road, and, inasmuch as
that act contained no reservation of a power to add to, alter,
amend, or repeal its provisions, Congress was restricted, on a
failure of the New Orleans, Baton Rouge and Vicksburg Com-
pany to complete the whole of its road within five years from
the passage of the act, to the adoption of measures for the
securing of a speedy completion of the road, and that the im-
position upon the company of the cost of surveying the land
was not such a measure.

But we are of opinion, that while, on the failure of the com-
pany to complete its road within the time limited, Congress
might adopt measures to secure its speedy completion, no
limitation was imposed on the right and power of Congress,
the company having failed even to commence the construction
of any part of its road within the time limited, to virtually
renew the grant and extend the time within which the land
might be earned, with the imposition of a new condition, that,
before any patent should be issued, the cost of surveying the
land patented should first be paid into the treasury.

In the case of Farnsworth v. Minnesota & Pacific Railroad
(o, 92 U. 8. 49, it was held by this court, that, where a grant
o land and connected franchises is made to a corporation, for
the.construction of a railroad, by a statute which provides for
their forfeiture upon failure to perform the work within the
prescribed time, the forfeiture may be declared by legislative

4 LIy . L ) . .
4ty without judicial proceedings to ascertain and determine
VOL. cxx1v—9
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the failure of the grantee; and that any public assertion by
legislative act of the ownership of the State after the default
of the grantee is equally effective and operative. See, also,
MeMicken v. United States, 97 U. S. 204, 217, 218.

In the present case, it is true that the statute did not provide
for the forfeiture of the grant on failure to complete the whole
of the road within the five years; but, within the principle of
b the case referred to, Congress was left free, on a failure of the
i grantee to do any of the work within the five years, to impose
E the condition it did upon the grant of the lands. As was said
in Farnsworth v. Minnesota & Pacific Railroad Co., the act
i having made the construction of the whole of the road within
five years a condition precedent to a patent for any of the
! land granted, no conveyance in disregard of that condition
i could pass any title to the company, as was held in Schulenbery

v. Harriman, 21 Wall. 44. Tt follows that Congress had the
power, after the lapse of the time during which the right to
| any conveyance could have been earned, to impose a condition
‘ upon which such right could be earned in the future. The
application by the petitioner for a conveyance or patent must
be taken as an assent by it to the condition imposed by the
act of 1876.
" The same principle was applied in United States v. Repor-
" tigny, 5 Wall. 211.  In Railway Co. v. Prescott, 16 Wall. 605,
it was held by this court, that the 21st section of the act of
July 2, 1864, 13 Stat. 365, amendatory of the act of July 1,
1862, 12 Stat. 489, to aid the Kansas Pacific Railway in the
construction of its road by the grant of lands, which }Lm(‘l.ld&-
tory section required the prepayment of the cost of surveying
selecting, and conveying the lands, required the prepayment
as to lands granted by the original act, as well as to thost
granted by the amendatory act. It was contended by counsel
in that case, that, as the original act required no such prepay
ment, the United States could not, in disregard of the statute
which made the grant, annex new conditions to it by a subse-
quent enactment. But this court said (p. 608): We are Of
opinion that no patent could rightfully issue in any case untl
the cost of survey had been paid. None of the road had been
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built when the amendatory act was passed. No right had
vested in any tracts of land, and the power, as well as intent,
of Congress to require such payment cannot be contested.”

The same statutory provisions were under consideration in
Railway Co. v. MeShane, 22 Wall. 444, In that case, in
reference to the provision of § 21 of the act of 1864, this
court said (p. 462): “That the payment of these costs of sur-
veying the land is a condition precedent to the right to receive
the title from the Government, can admit of no doubt. Until
this is done, the equitable title of the company is incomplete.
There remains a payment to be made to perfect it. There is
something to be done, without which the company is not
entitled to a patent.”

This view was affirmed in respect to like statutory provisions
concerning the Northern Pacific Railroad Company, in the
case of Northern Pacific Railroad Co.v. Traill County, 115
U. 8. 600, where, by an act passed in 1870, Congress had pro-
vided that before any land granted to the company by the
United States should be conveyed there should first be paid
into the Treasury of the United States the cost of surveying,
selecting, and conveying the same.

These views seem to us to be decisive in the present case,

and,

The judgment of the Court of Claims s affirmed.

GUMBEL ». PITKIN.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
EASTERN DISTRICT OF LOUISIANA.

Argued December 20, 1887. — Decided January 9, 1888,

A court of the United States, sitting as a court of law, has an equitable
DO\.ver over its own process to prevent abuse, oppression, and injustice;
which power may be invoked by a stranger to the litigation as incident

t(})1 'the jurisdiction already vested, and without regard to his own citizen-
ship.
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A marshal holding property under color of a writ of attachment, even if

found to be invalid, issued from a court of the United States in an
action at law, can be made to hold also under a writ from a state court
subsequently served by the garnishment process; and if the creditor in
the process from the State intervenes in the cause in the Federal Court,
and invokes its equitehle powers, it is the duty of the Federal Court to
take jurisdiction, and to give such relief as justice may require, and such
priority of lien as the laws of the State respecting attachments permit,
without regard to citizenship.

The exercise of the jurisdiction conferred upon Circuit Courts of the United

States by Rev. Stat. § 915 to administer the attacliment laws of the
State in which the court is held, necessarily draws to itself everything
properly incidental, even though it may bring into the court, for the
adjudication of their rights, parties not otherwise subject to its juris-
diction; and is ample to sanction the practice of permitting the con-
structive levy, by attaching creditors under state process, upon property
in possession of a United States marshal by virtue of an attachment
made under a process from a Circuit Court of the United States for the
same district, and their intervention in proceedings in the latter court
where, as between state courts of concurrent jurisdiction, a similar
methed of acquiring and adjusting conflicting rights is prescribed.

A and B were citizens of the same State. A sued out a writ of attachment

against B from a court of the State on a Saturday. On the following
Monday the sheriff attempted to levy the attachment, and found the
property of the debtor in the custody of the United States marshal for
the distriet, who had seized it by virtue of writs of attachment issued
and levied on the intervening Sunday from the Circuit Court of the
United States, in favor of other creditors. Being unable to obtain
possession of the property from the marshal, he placed keepers about
the building (who remained there until the sale) and served notice of
seizure upon the marshal, and also process of garnishment. Subse
quently, on the same Monday, the same and other creditors levied on the
same property under other writs of attachment issued from the Cireult
Court of the United States on that day, and the property, which remained
all the time in the custody of the marshal, was finally sold by him under
the Monday writs, the Sunday writs having been abandoned. Held, that
it was the duty of the court, having in its custody the fund arising frf)lll
the sale of the property, all the parties interested in the fund bemj‘,r
before it, to do complete justice between them, and to give to A Pl"l’
ority, as if he had been permitted to make an actual levy under his
writ.

Tue statement of the case, prepared by the court, and pre:

fixed to its opinion, was as follows :

This case was before this court on a motion to dismiss the




GUMBEL v. PITKIN. 133
Statement of the Case.

writ of error, the result of which is reported in 113 U. S. 545.
Tt is now here for final disposition upon its merits.

It appears by the record that a number of creditors of
Joseph Dreyfus brought several actions at law against him as
a citizen of Louisiana in the Circuit Court of the United States
for that district, the plaintiffs being citizens of other States, in
which writs of attachment were issued and levied upon the
stock of goods belonging to him contained in a store and
warehouse, No. 83, Tchoupitoulas Street, in the city of New
Orleans. In these actions judgments were rendered in favor
of the several plaintiffs, and proceedings were had in them
whereby the attached property in the hands of the marshal
was sold, and the proceeds brought into the court for distribu-
tion. Pending these proceedings, and before an actual sale
under the order of the court, Cornelius Gumbel, a eitizen of
Louisiana, the present plaintiff in error, filed a petition, called,
according to the practice in that State, a petition of intervention
and third opposition. In that petition he shows that on Octo-
ber 27, 1883, he instituted a suit in the Civil District Court
for the parish of Orleans against Joseph Dreyfus, and obtained
therein a writ of attachment, which he alleges was executed
by aseizure of the defendant’s property, being the same as that
levied on by the marshal in the actions in the Circuit Court;
that subsequently judgment was rendered in his favor for the
amount of his claim and interest, on which a writ of 7. fa.
Wwas issued to the sheriff of said Civil District Court, directing
the seizure and sale of the same property to satisfy his judg-
ment ; that the sheriff was obstructed in the execution of said
writs, and the petitioner prevented from realizing the fruits
fﬂhgreof by the fact that the property subject to his attachment
18In the actual custody of the marshal of the United States.
T.he petition particularly sets out the facts constituting a con-
flict of jurisdiction to be, that on the morning of the 29th of
O_CtOber, 1883, when it was claimed that the sheriff had made
his levy under the petitioner’s writ of attachment, he found at
the store, claiming to exercise rights of possession and control,
fleputy marshals of the Clircuit Court in charge as keepers, and
'l execution of writs of attachment issued from that court ; that
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at the time of the seizure made by the sheriff no valid or legal
writ had issued from the Circuit Court ; that the writ or writ
under which the marshal or his deputies were holding and
claiming to hold the property had been issued on Sunday,
October 28, 1883, and were absolutely null and void, both by
common law and the statute law of Louisiana ; that said writs
so issued on Sunday, on account of their illegality, were dis
continued and abandoned by the plaintiffs in the several suits
in which they had been issued ; that other writs subsequently
issued in the same actions were issued to the marshal, and
under them he detained the property, which, however, in the
meantime had become subject to the seizure under the peti
tioner’s writ in the hands of the sheriff. The petition prays
that the property in the custody of the marshal then adver-
tised for sale should be restored to and placed in the hands of
the civil sheriff, to be sold under the petitioner’s writs of exe
cution, in order that the proceeds might be distributed by the
Civil District Court, or, if sold by the marshal, that the pro-
ceeds of the sale be ordered to be paid over to the civil sherif,
to be distributed by the Civil District Court, and also “for
such other and further aid, remedy, and relief as the nature of
the case may require and law and equity permits.” This
petition of intervention was filed by leave of the court, and
with it a transeript of the proceedings in the Civil District
Court in the case of Gumbel against Dreyfus. The motion of
the intervenor for a stay of the marshal’s sale of the goods
levied on was denied, and thereupon, on January 21, 1584 by
leave of the Circuit Court, an amended and supplemental
petition of intervention was filed by him, and also on the 8t
of March, 1884, a second supplemental petition. In these, the
petitioner claims that if it be held in fact and in Jaw that the
marshal of the Circuit Court had effected a seizure of the prop-
erty attached, which vested the jurisdiction of the Circuit Court
as to its disposition and the distribution of its proceeds, and
rendered impossible any actual seizure or physical control over
the property by the civil sheriff, the intervenor is entitled o
have his attachment recognized by the Circuit Court, and t0
share in the distribution of the proceeds of the property accord-
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ing to priority of time of seizure under the laws of the State;
and alleges that in addition to the efforts made and proceed-
ings had in behalf of the intervenor, the United States marshal
had been served with interrogatories as garnishee, and in every
legal and practicable way notified of the writ held by the
sheriff, whereby a valid seizure was effected on petitioner’s
behalf, to take rank according to the time at which it was
thus executed ; and eclaims, in consequence, to be entitled to
payment out of the fund in preference to all other attaching
creditors.

The attaching ereditors, plaintiffs in the Circuit Court, were
made parties to these petitions of intervention, to which they
appeared and answered. The cause came on for hearing in the
Circuit Court, and judgment was rendered therein dismissing
the petitions of intervention and distributing the entire fund
in court, being the proceeds of the sales of the attached prop-
erty, to the other parties plaintiffs in the attachments in that
court. The facts in relation to the levies under the attach-
ments are found by the court as follows (20 Fed. Rep. 426):

“Various creditors had obtained attachments on Sunday in
this court which were also levied on Sunday. The same and
other creditors obtained attachments in several suits also in
this court, some early Monday morning, shortly after mid-
night, and others between 8 and 10 o’clock a.M., which were
also levied upon the same property.

“The intervenor had obtained his writ from the state court
on Saturday. Early Monday morning, shortly after midnight,
and while the marshal was holding possession of the property
under the Sunday writs alone, the sheriff came to the store
Wwhere the property was situated for the purpose of serving the
writ and demanded entrance, which the marshal refused. The
sheriff placed his keepers around the building and guarded
thelsame continuously down to the time of the sale, and served
notice of seizure and subsequently process of garnishment upon
the marshal in charge of the store [before the service of any
of the Monday writs] who had executed the process of attach-
ment from this court. The marshal preserved his possession
without interruption from the moment of seizure down to the
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time he sold the property under the Monday writs, the Sunday
writs having been abandoned. The property seized was the
wines and brandies, ete., the stock of a wholesale liquor store.”
p- 427.

The grounds of law on which the Circuit Court denied the
right of the intervenor to participate in the distribution of the
proceeds of the sale are stated as a conclusion of law, as
follows:

“1. As to the effect of what was done by the sheriff, noth-
ing is before the court except the proceeds of a sale. They
and they alone can have an award who show title; and, since
all claim under process against the property of a common
debtor, those alone who show a levy of the process upon the
property ; for in this State the issnance and existence of the
process create no lien. It disposes of this part of the case
to say that the sheriff made no seizure, no caption of the
property. Its possession was withheld from him and access
to it was forcibly denied him. Whether this was done under
color of a good or bad writ, or without any writ, all seizure
was prevented and no lien was effected. This would end the
case of the intervenor as to any privilege upon the fund,
unless he can maintain that the marshal, holding under color
of a writ from this court, can be made to hold also undera
writ from the state court subsequently served by the garnish-
ment process. The authorities for this proposition cited are
Patterson v. Stephenson, unreported, decided by the Supreme
Jourt of Missouri, at the April term, 1883, and Bates v. Days,
17 Fed. Rep. 167. Those cases are put by the courts which
decided them upon a statute of the State of Missouri, which
was deemed to have been adopted by the practice act of Con-
gress regulating the procedure in the Federal courts. In
Louisiana we have no such statute, and there is, therefore, 1o
need to discuss the question as to what would be the legal cor-
sequences if one existed. In this State the courts are to be
guided by the doctrine which is settled by the cases of Hagan
v. Lucas, 10 Pet. 400, and Zaylor v. Carryl, 20 How. 58‘3, to
the effect that when property susceptible of manual delivery
has been seized and is held by the officer of and under pro-
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cess from the court of one jurisdiction, it is incapable to be
subjected to seizure by another officer of and under process
from the court of another jurisdiction. The authorities are
collated in Welmer v. Atlanta and Richmond Avr Line Rail-
road Company, 2 Woods, 409, 427, 428, It follows, then, that
since the goods were and continued to be in the physical pos-
session and custody of the marshal, under writs of this court,
the intervenor could have acquired and did acquire no interest
in the goods under his writ from the state court, and he can
have no claim to the proceeds arising from their sale.” pp.
497, 498.

Proceeding further in its judgment to determine the order
of priority of the creditors who attached under the writs from
that court, the Circuit Court said: “ No right is claimed, and
no right could have been acquired under the Sunday writs or
seizures. The statute prohibits (Civ. Pr., art. 207) the institu-
tion of suits, and all judicial proceedings on Sunday. The ques-
tion then is as to the priority of the attachments which were
issued on Monday, <.e., after 12 o’clock on Monday morning.”
The judgment then proceeds to award priority among these
writs according to the order in which they were levied, after
they came into the possession of the marshal, by him. On
the trial of the issues upon the petitions of intervention, as
appears by a bill of exceptions in the record, the intervenor
offered in evidence a transcript of the proceedings and judg-
ment of the Civil District Court for the parish of Orleans in
the suit in which he was plaintiff against Dreyfus, to the
introduction of which the defendants objected. From that
transeript it appears that by a petition in that cause it was
alleged that Pitkin, the marshal of the United States for the
Eastern District of Louisiana, was indebted to the defendant,
or had property and effects in his possession or under his con-
trpl belonging to the defendant, wherefore it was prayed that
Pitkin, as marshal, be made garnishee, and ordered to answer
unde.r oath the accompanying interrogatories filed therewith.
A citation was issued thereon to Pitkin requiring him to
answer the interrogatories, which, according to the sheriff’s
return, was, together with a copy of the original and supple-
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mental petition and interrogatories in the cause, served on
Pitkin in person on October 29, 1883, at 25 minutes past 19
, AM. The sheriff’s return to the writ of attachment is as fol-
il lows:

il “Received Oct. 27th, 1883, and on the 29th day of October,
1883, proceeded to execute this writ against the movable
property of def’t described more fully in my notice of seizure
when I found the said property in possession of the U. §
| marshal, and by instructions of pI't'fi’s att’y placed my keep
| ers on the sidewalk in front of said property, and kept them
‘ continually, both night and day, until January 25th, *84, when
they were withdrawn by order of the pI't’f’s att’y ; also made
general seizure by garnishment in the . hands of J. R. G.
Pitkin, marshal of the U. S. Dist. Court; from said generl
i seizure nothing has as yet come into my possession or under
my control, and this return is made up to date for the pu-
pose of enabling the clerk of this court to complete a transcript
of appeal.”

It further appears from the transeript that on November 7,
1883, Pitkin appeared in the Civil District Court as garnishee
without answering the interrogatories, and excepted to the ju-
isdiction of the court. On November 16, 1883, judgment was
i rendered by the Civil District Court in favor of Gumbel and
against Dreyfus for the sum of $23,184.57, with interest from
October 24, 1883, “with lien and privilege on the property
herein attached, and that plaintiff’s claim be paid by prefer-
ence over and above all other creditors, with costs of suit.”

On December 6, 1883, a rule was granted by the Civil Dis
trict Court upon Pitkin, requiring him to show cause why he
should not desist from interference with the sheriff in the
custody of the attached property or be punished for confempt
of the court in obstructing the execution of its orders and
judgments; and also a rule was granted December 17, 1883,
upon the marshal, jointly with the attaching creditors in the
Circuit Court of the United States, requiring them to shov
| cause why the property seized under the attachment issued at
i the suit of Gumbel should not be sold, and the proceeds of
: the sale distributed in that cause. On January 4, 1884, some
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of the defendants to that rule, without answering the same,
excepted to the jurisdiction of the court, on the ground ‘ that
it is incompetent to either sell the property, or determine the
rank of the attaching creditors, or distribute the proceeds of
said property, for the reason that the said property was in the
hands of the United States marshal under attachment issued
by order of the judge of the Circuit Court of the United
States for the Eastern District of Louisiana at the time of
said pretended seizure by the civil sheriff.” On January 14,
1884, the transeript of the record shows the following entry :
“The rule and exception herein fixed for this day was by
consent of counsel ordered to be continued indefinitely.”

Mr. Charles F. Buck for plaintiff in error. Mr. George H.
Broughn was with him on the brief.

Mr. Géorge Denegre, Mr. Walter D. Denegre and Mr.
Thomas L. Bayne filed a brief for defendants in error, Hoff-
heimer & Brothers.

Mr. Assistant Attorney General Mowry, with whom was Mr.
Thomas J. Semmes, for defendants in error, Maddox ; Hobart
& Co., Kerbs & Spies; and Corning & Co.

The case turns on the question of seizure by the garnishment
proceedings.

Actual physical possession is necessary to constitute a valid
seizure under a writ of fieri facias, or a writ of attachment, un-
less there be garnishment proceedings ; then service of interroga-
tories on the garnishee suffices. Haggerty v. Wilber, 16 Johns.
287; 8. C. 8 Am. Dec. 321 ; Seott v. Dawis, 26 La. Ann. 688;
Stockton v, Downey, 6 La. Ann. 585; Page v. Generes, 6 La.
Ann, 549, 551 ; Dennistown v. New York Steam Faucet (Ol
6 La.. Ann. 7825 Nelson v. Simpson, 9 La. Ann. 311. Tt is
a(iml’Fted that priority of privilege is dependent upon the date
of seizure, and not upon the date of issue of the writ, and,
when necessary, fractions of the day will be noticed. C. P.
Art. 723 Schofield v. Bradlee, 8 Mart. 495 ; Hepp v. Glover,

15 Ta. 4615 8. €. 35 Am. Dec. 206 ; Harmon v. Juge, 6 La.
Ann. 768.
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Indeed, seizure alone will not confer priority unless it i
followed up by a judgment in the lifetime of the debtor or
before a cessio bonorum, or surrender to his creditors; the
death or insolvency of the debtor before judgment defeats the
attachment. Hanna v. Oreditors, 12 Mart. 32; Beckv. Brady,
6 La. Ann. 444 ; Fisher v. Vose, 3 Rob. La. 457; 8. C. 38 Am,
Dec. 243 ;5 Collins v. Duffy, 7 La. Ann. 39. The case is thus
reduced to the effect of the seizure in the hands of the marshal
as garnishee.

The proceedings show that the plaintiff in error relied al
the while on his plysical seizure, or attempted physical seizure,
and not on his garnishment proceedings; he never attempted
to obtain judgment against the garnishee; the proceedings
against the garnishee were stopped by his exception to the
jurisdiction of the court, on the ground that it could not hold
him liable as garnishee in his official capacity for property in
his official possession.

The garnishment proceedings were not relied on; what the
plaintiff in error has always claimed is, the right of the sheriff
to hold the goods, as first possessor under the state writ. This
contention fails if no such seizure was made, and there should
be an end of his case. Hagan v. Lucas, 10 Pet. 400, an
Taylor v. Carryl, 20 How. 583, settle the question that goods
in possession of the marshal are not susceptible of seizure by
process from a state court. See also Pullam v. Oshorne, 1T
How. 471.  On the same principle it has been decided that a
debt cannot be attached in a state court after suit has been
brought upon it in a court of the United States. Wallacey.
MeConnell, 13 Pet. 136 ; Thomas v. Wooldridge, 2 W oods, 663,
There cannot be two possessions of the same goods at the same
time by two separate courts under writs issued from different
jurisdictions. The Louisiana statute referred to in the brief of
the appellant is a statute regulating the adjustment of privileges
when property has been seized by different courtsof the State;
this adjustment is to be made by the court by whose mandate
the property was first seized, and for that purpose o/l swits are
to be transferred to such court. It is similar to the state insoll—
vent law, which provides that when the debtor malkes a cesst0
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bonorum, all suits against his person and property are to be
transferred to the insolvent court. The Missouri statute is
totally dissimilar. The Louisiana statute merely provides what
court shall have jurisdiction to classify privileges in case of con-
flicts between creditors ; the Missouri statute does not legislate
on the subject of jurisdiction, but confers power on the court,
when the same property is attached in several actions to de-
termine all controversies which may arise between any of the
plaintiffs in relation to the property, priority, validity, good
faith and effect of the different attachments, and to dissolve
any attachment partially or wholly, or postpone it to another,
or make such order in the premises as right and justice may
require. No court in Louisiana possesses any such power; nor is
any such discretion confided to any judicial tribunal in the State.

The facts show that the marshal was in possession of the
goods gua marshal ; such possession was the possession of the
court which issued the writ by virtue of which the marshal
took possession.

The marshal was in possession virtute gfficic. In Saunderson
v. Boker, 3 Wilson, 809, it was decided by the Court of Com-
mon Pleas, as long ago as 1772, that trespass vi et armas lies
against a sheriff for the act of his bailiff in taking the goods
of A, instead of the goods of B, under a fi. fa. This principle
has been approved in the later cases. In Smart v. Hutton, 2
Nev. & Man. 426, the sheriff’s officer arrested a defendant
without authority of law, but the sheriff was held liable for
any act of his deputy colore officii. The same principle has
been followed in Massachusetts. Campbell v. Phelps, 17 Mass.
2465 Knowlton v. Bartlett, 1 Pick. 271. The same in sub-
stance is said in the case of Walden v. Davison, 15 Wend. 575.

The taking by a marshal of the United States, upon a writ
of attachment, on mesne process against one person, of the
goods of another, is a breach of the condition of his official
hon‘d, for which his sureties are liable. This was recently
(Ieculed by this court in Zammon v. Feusier, 111 U. 8. 19.
See also Freeman . Howe, 24 How. 450; Krippendorf v.
Hyde, 110 U. 8. 276. If a writ of replevin could not reach the
property, how could a writ of attachment or a garnishment
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proceeding under a writ of attachment issued by a state court
affect it ¢

The issue of the Sunday writs was not an unlawful ac,
‘We never had a Sunday law in Louisiana until 1886, and that
law merely requires stores, shops, saloons and all licensed places
of business of a certain class to be closed. At no time was it
unlawful to make a contract on Sunday, nor is it unlawful
now, except in the prosecution of business in the prohibited
places. Prior to 1886, Sunday traffic was subject to the police
regulations of municipal authority. State v. Bott, 31 La. Ann,
663 ; Minden v. Silverstein, 36 La. Ann. 912, 916.

But the Code of Practice provides in article 207, “ That no
citation can issue, no demand can be made, no proceeding had,
nor swits instituted on Sundays, on the 4th of July, or the sth
of January, or the 25th of December, 22d of February or on
Good Friday; nor shall any arrest be made after sunset on
any individual within his domicile.”

The case stated finds that the writs of attachment were
obtained on Sunday ; the issue of such writs by the clerk of
the court was a mere ministerial act, and is not a judicid
proceeding.

We submit that there is no law in Louisiana which prohibits
the issue or the levy of a writ of attachment on Sunday. We
have no common law, and if we had, the common law did not
forbid any but judicial acts on Sunday ; all other prohibitions
are statutory. Swann v. Broome, 3 Burrow, 1595 ; Pearce Y.
Atwood, 13 Mass. 324, 347. Our statute does not allow a
eitation to issue, nor a demand to be made on Sunday, of
other dies mon; nor can a suit be instituted on Sunday, nor
can a judicial proceeding be had on that day.

But in a suit instituted on Saturday, a writ of atlachment
may be issued on Sunday by the clerk, because the issue of {/te
writ is a mere ministerial act; and there is no law which
prevents the levy of a writ of attachment on Sunday.

The issue of the writ of attachment by the clerk has been
held to be the performance of a mere ministerial duty. .]"ur-
dee v. Cocke, 18 Ta. 482, 485. So it is held that the receving
of a verdict on Sunday is not a judicial proceeding. Hogl
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taling v. Osborn, 15 Johns. 119 Bawter v. People, 3 Gilman,
368, So the issue of a summons on Sunday by a justice of the

eace, was held to be a ministerial act. Smath v. Ihling, 47
Mich. 614. So the taking of a recognizance on Sunday was
regarded as a ministerial act, and therefore valid. JoAnson v.
People, 81 T11. 469, 473.  So the Supreme Court of Massachu-
setts seemed to treat the issue of a writ of attachment, although
it was unnecessary to decide the point. Johnson v. Day, 17
Pick. 106, 109.

Mg. Justice MarraEws delivered the opinion of the court.

The grounds on which the Circuit Court proceeded in deny-
ing the relief prayed for by the intervenor, and which have
been reiterated in argument at the bar, are, 1st, that no levy
of the writ of attachment was in fact made by the sheriff,
because he did not and could not acquire actual possession
of the property sought to be seized, then in the possession of
the marshal; it being essential, under the laws of Louisiana, to
the validity of the levy of such a writ that the officer should
thereby acquire actual and exclusive possession of the property
to be attached ; and, 2d, that no levy by the sheriff under his
writ of attachment was effected by the notice served upon the
marshal as garnishee, because the marshal, as an officer of
the Circuit Court of the United States, was not amenable to,
and ‘could not be affected by, process from a state court.

It may be remarked in the outset, that if the intervenor is
entitled to any relief, the mode in which he has sought it is
appropriate. On the motion to dismiss the writ of error (113
U. 8. 545) it was decided that his right to intervene by peti-
tion in this action was justified by the laws of Louisiana and
by the decision of this court in Freeman v. Howe, 24 How.
0. In Krippendorf v. Hlyde, 110 U. 8. 276, 283, it was said :
“The grounds of this procedure are the duty of the court to
prevent its process from being abused to the injury of third
persons, and to protect its officers and its own custody of
Property in their possession so as to defend and preserve its
Jurisdiction, for no one is allowed to question or disturb that

!
i
s
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possession except by leave of the court. So the equitable
powers of courts of law over their own process, to prevent
abuses, oppression, and injustice, are mherent and equally
extensive and eflicient, as is also their power to protect their
own jurisdiction and officers in the possession of property that
is in the custody of the law. Buck v. Colbath, 3 Wall. 334;
Hagan v. Lucas, 10 Pet. 400. And when, in the exercise of
that power, it becomes necessary to forbid to strangers to the
action the resort to the ordinary remedies of the law for the
restoration of property in that situation, as happens when
otherwise conflicts of jurisdiction must arise between courts of
the United States and of the several States, the very eircum-
stance appears which gives the party a title to an equitable
remedy, because he is deprived of a plain and adequate remedy
at law ; and the question of citizenship, which might become
material as an element of jurisdiction in a court of the United
States when the proceeding is pending in it, is obviated by
treating the intervention of the stranger to the action in his
own interest as what Mr. Justice Story calls in Clarke v.
Maithewson, 12 Pet. 164, 172, a dependent bill.” In that case
it was further stated, speaking of contests between execution
or attachment creditors in the Federal courts on the one hand
and strangers to the actions claiming title to the property on
the other, that “if the statutes of the State contain provisions
regulating trials of the right of property in such cases, it
might be most convenient to make them a part of the practice
of the court as contemplated by §§ 914, 915, 916 of the Revised
Statutes.” p. 287.

In the subsequent case of Cowell v. Heyman, 111 U. 8. 176,
it was decided that the principle that whenever property has
been seized by an officer of the court, by virtue of its process,
the property is to be considered as in the custody of the court
and under its control for the time being, applies both toa
taking by a writ of attachment under a mesne process and 0
a taking under a writ of execution. It was there also decided
that property thus levied on by attachment or taken n
execution is brought by the writ within the scope of the juris-
diction of the court whose process it is, and as long as it
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remains in the possession of the officer it is in the custody of
the law. It is the bare fact of that possession under claim and
color of that authority, without respect to the ultimate right
to be asserted otherwise and elsewhere, as already sufficiently
explained, that furnishes to the officer complete immunity from
the process of every other jurisdiction that attempts to dispos-
sess him.” p. 184. So in Lammon v. Feusier, 111 U. 8. 17,
19, it was said : “ When a marshal upon a writ of attachment
on mesne process takes property of a person not named in the
writ, the property is in his official custody and under the con-
trol of the court, whose officer he is, and whose writ he is
executing ; and, according to the decisions of this court, the
rightful owner cannot maintain an action of replevin against
him, nor recover the property specifically in any way except
in the court from which the writ issued.”

It thus appears that the plaintiff in error came rightfully
into the Circuit Court for whatever relief, either of a legal or
equitable nature, that court was competent to give. It is
equally true that he must depend exclusively on the Circuit
Court for such relief as he can there obtain, for it is quite
clear that the Civil District Court acquired no jurisdiction
over the property under the writ of attachment held by the
sheriff, nor any jurisdiction over the person of the marshal as
garnishee, by virtue of the notice served upon him to answer
interrogatories as such. The sheriff acquired no such posses-
sion of the property as to bring it within the custody of the
state court, and the marshal was not amenable to the state
court as its custodian for property which he claimed to hold
officially under process from the Circuit Court. The Circuit
Court alone had jurisdiction to inquire into and determine all
questions relating to the property, and the rights growing out
of its custody held by its own officer under color of its authority,
saving, of course, all rights of action against the marshal per-
sonally for his wrongful and illegal acts resulting in injury to
third persons, except such as involved the legal right to take
the property out of his possession.

As we have already seen, and as has been many times de-

clared by this court, the equitable powers of the courts of the
VOL. CXX1v—10




146 OCTOBER TERM, 1887.
Opinion of the Court.

United States, sitting as courts of law, over their own proces
to prevent abuse, oppression and injustice, are inherent, and s
extensive and efficient as may be required by the necessity for
their exercise, and may be invoked by strangers to the litiga-
tion as incident to the jurisdiction already vested, without re
gard to the citizenship of the complaining and intervening
party. This is the equity invoked by the plaintiff in error
which was denied to him by the Circuit Court.

It is certainly true, and must be conceded, as was adjudgel
in the court below, that Gumbel acquired under his writ of
attachment no strict and technical legal standing as an attach-
ing creditor with an actual levy on his debtor’s property. There
was no such actual seizure of the property by the sheriff as was
necessary to constitute a levy at law. That seizure was pre
vented, and the attempted levy thus defeated, by the wrongful
and illegal act of the marshal. That officer had taken posses
sion of the goods on Sunday, under color of process issued the
same day, illegal by the laws of the State, and as such discon-
tmued and abandoned by the parties. The possession thus
acquired was made use of for the benefit of the plaintiffs in
attachment in the Circuit Court to defeat the execution of the
process of the state court. It was illegal in the marshal to
have taken possession of the goods under the writs in his hands
issued on Sunday. It was his duty, when the sheriff appearel
with a lawful writ from the state court, to surrender possession
to him. Ilis failure and refusal to do so was an actionable
injury in which the present plaintiff in error, in a suitabl
action at law, would have been entitled to recover, both
against him and against the attaching creditors for whon
and at whose request he was acting, the whole amount Of
the loss, measured by what the plaintiff would have made 1f
he had secured the benefit of the priority to which he would
have been entitled by a first levy of his attachment upon the
property. Instead of resorting to such an action, the plaun?lﬁ
in error appealed to the Circuit Court for that equity which
that court was entitled to administer by virtue of its duty ¥
redress injuries occasioned by the abuse of its process O the
part of its officers and suitors. Why should that equity nob
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be administered in this proceeding? The court had before it
all the parties, together with the property which was the sub-
ject of contention. The remedy was plain, simple and effectual.
It could award to the intervenor the position in respect to the
property and fund in court which, but for the injustice done
him by the conduct of its officer and suitors in the abuse of its
process, he would have acquired by a legal levy under his
attachment. Neither the marshal nor the creditors for whose
benefit he acted ought to be allowed to say that the intervenor
had been deprived of the substance of his rights, because by
their illegal and oppressive conduct he had been prevented
from clothing it with technical forms. It is a cardinal maxim
that no one shall be allowed in a court of justice to take advan-
tage of his own wrong. No more flagrant instance of a viola-
tion of that fundamental principle can be conceived than that
which is furnished by the circumstances of the present case.
The very ground, and the sole ground, on which relief is
denied to the plaintiff in error is that he has been prevented
from asserting it legally by the violence and wrong of those
who now deny it.

This principle has especial application in cases of proceed-
ings by attachment. *The existence of the proceeding by
attachment” (it is said in Drake on Attachment, § 272),
“could hardly fail to give rise to fraudulent attempts to obtain
preference, where the property of a debtor is insufficient to
satisfy all the attachments issued against him. When it tran-
spires that there are circumstances justifying resort to this
remedy, the creditors of an individual usually press forward
eagerly in the race for precedence, sometimes to the neglect
of important forms in their proceedings, and sometimes with-
out due regard to the rights of others. On such occasions,
too, notwithstanding the safegnards generally thrown around
the use of this process, and in violation of the sanctity of the
prehminary oath, it has been found that men in collusion with
the debtor, or counting on his absence for impunity, have
attempted wrongfully to defeat the claims of honest creditors
by obtaining priority of attachment on false demands. There
15, therefore, a necessity —apparent to the most superficial
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observation — for some means by which all such attempts to
overreach and defraud, through the instrumentality of legal
process, may be summarily met and defeated. IHence pro-
vision has been made in the statutes of some States for this
exigency, and where such is not the case, the courts have
broken the fetters of artificial forms and rules, and attacked
the evil with commendable spirit and effect.” Accordingly, it
has been held in New ITampshire, in the absence of a statute
authorizing an attaching creditor to impeach the good faith of
previous attachments, that on a suggestion that a prior attach-
ment was prosecuted collusively between the plaintiff and
defendant for the purpose of defrauding creditors, the court
would permit a defence to be made by the creditors in the
name of the defendant, Buckman v. Buckman, 4 N. 1I. 319;
and that a subsequent attaching creditor might move to dis
miss a prior attachment on the ground that there was no such
person as the plaintiff therein. Aemball v. Wellington, 20
N. H. 439.

In Virginia it has been held that a junior attaching creditor
may come in and defend against a senior attachment by show-
ing that the debt for which it issued had been paid. MeCluny
v. Jackson, 6 Grattan, 96. In Smeth v. Gettinger, 3 Geo. 14,
it was decided upon general principles, and without any aid
from statutory provisions, that a judgment in an attachment
suit may be set aside in a court of law upon an issue, suggest
ing fraud and want of consideration in it, tendered by a junior
attaching creditor of the common defendant. In Massachu-
setts provision is made for appropriate relief in such cases by
statute. Zodge v. Lodge, 5 Mason, 407; Carter v. Gregory,®
Pick: 164 ; Baird v. Williams, 19 Pick. 381; Swift v. Crocker,
21 Pick. 241.

The case of Paradise v. Farmers and Merchants Bank?
La. Ann. 710, is an important adjudication, having a direct
bearing upon the point now under consideration. A suit 1n
chancery was instituted in Memphis, Tennessee, by S"JOCI"'
holders of a bank there against the bank and its pre&d@t
and directors, in which a receiver was appointed, an injunction
obtained, and an order for the delivery of the assets of the bank
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tothe receiver served on the president, who, during an unsuccess-
ful attempt to enforce the process of the court, obtained posses-
sion of the assets and ran off with them to New Orleans, where
they were attached in his hands by a creditor of the bank, and
were claimed in the attachment suit by the receiver appointed
by the court in Tennessee. The courts of Louisiana ordered
the attached property to be released from the process and
delivered to the receiver. The Supreme Court of the State, in
its opinion, said: “The property which thus stands before us
for adjudication thus appears to have been brought within the
jurisdiction of this court in disobedience and in violation of
the process of a court of a sister State, and in fraudulent vio-
lation of the rights of property of its real owners. It is
proved that the process of the court of chancery and a writ
of injunction and an order directing the delivery of the assets
of the bank forthwith to the receiver appointed, were duly
served on Fowlkes, {the president,] as well as the directors of
the bank. The grounds on which it is contended the judg-
ment of the District Court [ordering the property to be deliv-
ered to the receiver] is to be reversed are: 1, that a receiver
in chancery cannot maintain a suit without special authority
from the court which appoints him; 2, that the possession of
the property attached not having been in the receiver, it is
liable to the process of attachment at the instance of a dona
Jide creditor. We will not inquire into the technical ques-
tion whether the authority of the chancellor is necessary to
institute a suit at law; it is sufficient for us that property, in
relation to which an order of a court of a sister State of com-
petent jurisdiction has been issued, has been fraudulently or
forcibly withdrawn from its jurisdiction by a party to the suit,
and that the injunction issued in this case by the chancellor is
still in force and binding upon the offending party. The
order of the court of chancery is a sufficient authority for the
Intervenor [the receiver] to receive the assets of the bank;
and the delivery to him will be a good delivery binding upon
the_ bank, as well as in the furtherance of justice. We have
uniformly discountenanced all attempts, in whatever form they
may be made, of making our courts instruments for defeating
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the action of courts of other States on property within their
jurisdiction by means of clandestine or forcible removal to
this State. The only decree which we render in such cases is
that of immediate and prompt restitution, or one preventing
any rights to be acquired by these attempts to defeat the ends
of justice. This is an answer to the question raised concern-
ing the peculiar right of the creditor. The only right which
he in any event could reach would be subordinate to the in-
junction from the operation of which this property has been
attempted to be removed. Not only on general principles,
but on the cases cited by the learned judge who decided this
case, the claim of the plaintiff to subject this property to
attachment is without the shadow of right.”

The case just cited was not so flagrant as the present. The
attaching ereditor in that case was innocent of any participa-
tion in the wrong involved in the removal of the property
from the jurisdiction of the Tennessee court. Ilere the attach-
ing creditors are the very parties at whose instance and for
whose benefit the wrong upon the intervenor has been per-
petrated. Upon general principles, therefore; and in the ex-
ercise of its equitable power as a court of law to prevent and
redress injustice committed upon a stranger by the abuse of
its process on the part of its officers and suitors, the Circuit
Court ought to have granted the relief to the intervenor which
by its judgment it denied.

There is, however, another ground on which the same con-
clusion may safely rest. By § 915 of the Revised Statutes, the

Jircuit Court is authorized, in favor of suitors in that court, to
administer the attachment laws of the State in which the court
is held, and the exercise of this jurisdiction necessarily draws
to itself everything properly incidental, even though it may
bring into the court for the adjudication of their rights parties
not otherwise subject to its jurisdiction. So that, in Krippen
dorf v. Hyde, 110 U. S. 276, 284, where the statute of Indiana
regulating the process of attachment provided that after the
institution of the suit, and before final judgment, any creditor
of the defendant might file and prove his claim with the
right to participate in the distribution of the proceeds of the
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attached property, it was said that in an action rightly in-
stituted in the Circuit Court, in which the property of the
common debtor was attached, all other creditors might appear
in pursuance of the state law and share in the distribution,
although citizens of the same State with the defendant, and
although the amounts due them were less than the jurisdic-
tional sum of $500.

In the case of Bates v. Days, 17 Fed. Rep. 167, decided by
the Circuit Court of the United States for the Western District
of Missouri, it was held, first by Judge Krekel, and affirmed
by the circuit judge, McCrary, on a motion for a rehearing,
that questions of priority between attaching creditors, some of
whom were plaintiffs in that court and some in the state court,
might be determined on proceedings for distribution of the
proceeds of sale of the attached property made by the marshal,
who had the actual custody by virtue of the first seizure, upon
the ground that § 915 of the Revised Statutes incorporated, as
a part of the practice of the courts of the United States for
that district, § 447 of the Statutes of Missouri, which provided
that: “ Where the same property is attached in several actions,
by different plaintiffs against the same defendant, the court
may settle and determine all controversies which may arise
between any of the plaintiffs in relation to the property, and
priority, validity, good faith, and effect of the different attach-
ments, and may dissolve any attachment, partially or wholly,
or postpone it to another, or make such order in the prem-
ises as right and justice may require,” it being held in that
State that if the writs issue from different courts of co-
ordinate jurisdiction, such controversies shall be determined by
that court in which the first writ of attachment was issued
fmd levied. - In the case referred to, the first attachment was
issied out of the Circuit Court of the United States, the
marshal having possession of the property by virtue of a
seizure under that writ. The writ of attachment issued out
of the state court was returned by the sheriff, stating that he
had‘ levied the same on the stock of goods of the defendant,
subject to the attachment of the plaintiff, in the United States
court, and that he notified the marshal of the attachment and
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levy, and summoned him as garnishee. In deciding the case,
it was said by the district judge that: “ The executive officers
of courts should understand that when writs issue from state
and federal courts against the same property, the officer first
obtaining possession, on being notified that a state court officer,
as in this case, has a writ against the same property, all reason-
able facilities should be offered such officer to make a full re-
turn, and the officer holding the property should show in his
return whatever was done by such state court officer. TFederal
and state courts are not foreign courts, or in hostility to each
other, in administering justice between litigants. The citizen
of the State in the federal court is as much in his own court
as in the courts of the State. The rights he has he cannot be
deprived of in a federal court. The citizen of another State
has the same claim to a debtor’s property in the State of Mis-
souri as a resident, but no more.”

The same principle is asserted by the Supreme Court of the
State of Missouri in the case of Patterson v. Stephenson, 71
Missouri, 329, 333, as between coordinate state courts. It
was there said: “On principle and reason, the validity of suc-
cessive levies by the same officers on the same property is a
recognition of the practical fact, that there may be, after a
taking into the custody of the law the property of the debtor,
an effectual imposition of another writ without an actual cap-
tion, or a taking away of the property, or an appropriation of
it for the time being, to the attaching creditor’s claim. It is
held in such case that the second writ in the hands of the same
officer is executed by him sub modo, so ‘it will be available to
hold the surplus after satisfying the previous attachment, or
the whole, if that (the first) attachment should be dissolved.
In such case no overt act on the part of the officer is necessary
to effect the second levy, but a return of it on the writ will be
sufficient. So, where the property is in the hands of a bailee,
the officer who placed it there may make another attachment,
without the necessity of an actual seizure, by making return
thereof, and giving notice to the bailee Drake on Attach-
ment, § 269. In Zomlinson v. Collins, 20 Conn. 364, it 13
held in such case that the second attachment is valid even
without any notice to the bailee.
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« Evidently the making of a second levy by the same officer
is recognized because it does not disturb his custody of the
property. If the rule which prevents one officer from levying
on goods seized by another officer rests mainly on the preven-
tion of conflict of jurisdiction and the interference of one
officer with the prior custodianship of another, then, on the
maxim, cessante ratione legis, cessat ipsa lex, 1 can see no rea-
son for the operation or recognition of the rule, where the
second levy does not produce such conflict or interference.
For it must be borne in mind that the other requirement of
the law, that the levying of an attachment is an actual seizure
of the property, is satisfied in the case of successive levies by
the same officer, by a constructive application of the succeed-
ing writ ‘to the surplus after satisfying the previous attach-
ment.” Why, then, was not the act of the sheriff in the case
now under consideration, in taking the invoice of the goods in
connection with the constable, ¢available to hold the surplus
after satisfying the previous attachment,” made by the con-
stable? The constable had the requisite notice. It in nowise
interfered with the prior custody. It produced no conflict,
and would lead to no confusion.”

Upon this reasoning it is contended, on behalf of the plain-
tiff in error, that he was entitled to the benefit of § 1942 of
the Revised Statutes of 1870 of Louisiana, which provides
that : “ Whenever a conflict of privileges arises between cred-
itors, all the suits and claims shall be transferred to the court
by whose mandate the property was first seized, either on
nesne process or on execution, and the said court shall pro-
ceed to class the privileges and mortgages according to their
rank and privilege, in a summary manner, after notifying the
parties interested.”

There are difficulties in the literal application of such a
s_tatutory provision, intended, of course, to regulate the prac-
tice between themselves of codrdinate state courts, to cases
of conflicting rights arising between suitors in the federal
and state courts where the systems are independent. Tt is
Impossible to transfer suits pending in the state courts into
the Circuit Courts of the United States, except as provided by
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act of Congress for the removal of such causes. Nevertheless
the substance of the provision may be applied to the practice
of the courts in attachment proceedings in such a way as
to promote and secure that comity which ought to prevail
between federal and state tribunals exercising concurrent
jurisdiction, and to administer justice in a conflict of rights
growing out of their independent action. Where, under a
writ of attachment, the marshal of the United States has first
seized property and taken it into custody, the exclusive juris
diction of the Circuit Court is established over it and over all
questions concerning it; but it ought not to follow that the
property is thereby withdrawn from the assertion and enforce-
ment of claims against it by those who must necessarily pur-
sue their remedy in the first instance in a state court. A
creditor residing in the same State with the defendant and,
therefore, required to institute proceedings in the state tri-
bunal, ought to be enabled, by his writ of attachment, to
subject the property of the debtor in due course, and accord-
ing to the order of priority, even though when the sheriff
proceeds to execute the writ he finds that property in the pos-
session of the marshal of the United States, and, therefore,
subject to the jurisdiction of the federal court. In that case
no rule of law or of convenience is violated if he is permitted,
by service of notice upon the marshal, to make a constructive
levy upon the property, subject to all prior liens, and without
disturbing the marshal’s possession. This, of course, would
not have the effect of subjecting the marshal personally or
officially to answer as garnishee to the state court as custo-
dian of the property for the purposes of its jurisdiction, but
would entitle the attaching creditor in the state court to
acquire a right in the property and to appear in the proceed-
ing in the Circuit Court to enforce it on a motion to distribute
the proceeds of the sale of the attached property in its custody.
This is the recognized practice in those States where successive
attachments are authorized to be served by the same officer,
acting as the executive of different courts, or by different
officers each acting independently of the other. ~There seems
to be no reason why a similar practice should not be adopted
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as between federal and state tribunals acting concurrently in
the administration of the same laws. Indeed, every consider-
ation of justice and convenience might be adduced to support
it. And such a practice in the courts of the United States,
when authorized by law in the administration of attachment
proceedings as between state courts, seems to us to be justi-
fied as a reasonable implication from § 915 of the Revised
Statutes. That section expressly secures to plaintiffs in com-
mon law causes in circuit and district courts of the United
States similar remedies by attachment against the property of
the defendant to those provided by laws of the State in which
such court is held for the courts thereof, and authorizes the
courts of the United States, by general rules, to adopt from
time to time such state laws as may be in force in the States
where they are held in relation to the same subject. The
remedies here spoken of, of course, are to be understood as
they are defined in the state laws, and subject to the same
conditions and limitations. The authority thus conferred is
ample to authorize and sanction the practice of permitting
the constructive levy by attaching creditors under state pro-
cess upon the property in possession of the marshal and their
intervention in proceedings in the Circuit Court of the United
States for the same district where, as between state courts of
concurrent jurisdiction, a similar method of acquiring and
adjusting conflicting rights is prescribed.

Under such a practice, if in the present case the marshal
had acquired and held possession of the attached goods, by
virtue of a valid writ first levied, the plaintiff in error, by
making his constructive levy, subject to the prior right and
possession of the marshal, by giving him the appropriate
notice of his claim to hold him as a garnishee in possession of
the property for his benefit as to any surplus that might
remain after payment of prior claims, would have thereby
acquired the right, after establishing his claim by judgment in
the state court and presenting proper proof thereof, to appear
i the Circuit Court as an intervenor and secure his right to

S}}are in the proceeds of the sale of the attached property in
his proper order.
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But the case, as actually presented upon the circumstances
disclosed in this record, is much stronger for such an interven-
tion. When the sheriff of the Civil District Court undertook
to levy upon the goods in question, and served the marshal
with notice as garnishee holding actual possession of the prop-
erty, the latter was in fact, as we have already seen, in pos-
session illegally under a writ, which protected his official
possession only so far as to prevent the property from being
forcibly withdrawn from the jurisdiction of the Circuit Court
by judicial process, that court having acquired jurisdiction, by
virtue of the seizure under color of its authority, to decide all
questions concerning it. That writ, though illegally issued and
levied, was not void on its face. In a certain sense, therefore,
the property was in custodia legis, and not subject to a levy
under process which would have the effect of taking it out of
his possession and control. DBut when, in the exercise of juris-
diction by the Circuit Court in the determination of the ques-
tion raised by the petition of intervention, the nature of the
marshal’s title and possession came to be inquired into, it was
made apparent that he held the property illegally as a tres-
passer, and in that forum could be treated as holding it in a
private and not an official capacity. It was subject, therefore,
in the view of that court, to the consequences of the notice
served upon the marshal as garnishee. It was held by the
marshal as if it had been a surplus arising from the sale of the
property of a defendant on execution, which, as is well estab-
lished, may be attached in his hands. Drake on Attachment,
§ 251.

The case, therefore, stands thus: For the reasons growing
out of the peculiar relation between Federal and state courts
exercising codrdinate jurisdiction over the same territory, the
Circuit Court acquired the exclusive jurisdiction to dispose of
the property brought into its custody under color of its author-
ity, although by illegal means, and to decide all questions of
conflicting right thereto ; the plaintiff in error having pursued
his remedy by action against his debtor in the state court, t0
which alone by reason of citizenship he could resort, attempted
the levy of his writ of attachment upon the goods in the pos
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session of the marshal ; not being allowed to withdraw from
the marshal the actual possession of the property sought to be
attached, he served upon the marshal notice of his writ as gar-
nishee ; not being able by this process to subject the marshal
to answer personally to the state court, he made himself a
party to the proceedings in the Circuit Court by its leave, and
proceeded in that tribunal against its officer and the creditors
for whom he had acted ; on a regular trial it appeared as a
fact that at the time of the notice the marshal was in posses-
sion of the property wrongfully as an officer, and therefore
chargeable as an individual. It was competent for the Circuit
Court, and having the power it was its duty, to hold the mar-
shal liable as garnishee, and having in its custody the fund
arising from the sale of the property, and all the parties inter-
ested in it before it, that court was bound to do complete
justice between all the parties on the footing of these rights,
and give to the plaintiff in error the priority over all other
creditors, to which, by virtue of his proceedings, and as prayed
for in his petition of intervention, he was entitled.

On these grounds, the judgment of the Circuit Court is
reversed, and the cause remomded with directions, wpon
the facts found in the Circuit Court, to award judgment
. favor of the intervenor, Gumbel, in conformity with
this opincon.

DUNDEE MORTGAGE AND TRUST INVESTMENT
COMPANY ». HUGHES.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF OREGON.

Argued December 2, 1887. — Decided January 9, 1888.

Rulings of a Circuit Court at the trial of an action at law without a jury
W.rhen there had been no waiver of a jury by stipulation in writing
Slgned by the parties or their attorneys, and filed with the clerk, as re-
quired by § 649 Rev. Stat., are not reviewable here.

Boogher v. Insurance Co., 103 U. 8. 90, distinguished from this case.
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Assumpstt.  Trial by the court without a jury, and judg
ment for plaintiff. Defendant sued out this writ of error,
The case is stated in the opinion of the court.

Mr. Thomas De Witt Cuyler, with whom was Mr. Georgs
F. Edmunds, for plaintiff in error.

Mr. J. N. Dolph for defendant in error.

Mg. Cuier Justice Warre delivered the opinion of the
court.

This suit was brought by Ellis G. Hughes against the Dun-
dee Mortgage and Trust Investment Company to recover an
amount claimed to be due for professional services. ~Afterthe
pleadings were complete and the issues joined, the following
entry was made on the minutes of the court:

“Now at this day comes the plaintiff, . . . by Mr
George H. Williams, of counsel, and the defendant by Mr
William H. Effinger, of counsel, and by consent of parties it is
ordered that this cause be, and the same is hereby, referred to
Mr. Wm. B. Gilbert to take the testimony herein pursuant to
a stipulation to be filed herein within three months from this
date, to try said cause, and to report to this court his concl-
sions of fact and law herein; and said Wm. B. Gilbert is
hereby appointed referee for the purpose aforesaid.”

Under this order the referee reported May 5, 1884, that the
parties appeared before him January 16, 1884, “and there
upon the testimony in said cause was taken before me, and
the same is herewith filed. That upon the conclusion of sail
testimony the said cause was argued before me by the ¢
spective counsel of said parties. That upon consideration of
the pleadings and the testimony herein T make the following
“findings of fact,” and * conclusions of law,” which were then
stated.

To this report, each party filed exceptions. These excef
tions were heard by the court, both parties appearing, and on
consideration the findings of the referee were set aside and
new findings made by the court, on which a judgment W&
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rendered in favor of Ilughes and against the company for
$8407.61. From that judgment this writ of error was
brought.

There is no bill of exceptions in the record, and it nowhere
appears that any exception whatever was taken to the action
of the court at the hearing or in giving the judgment. The
testimony taken by the referee and by him reported to the
court is not here. The case stands on the pleadings; the order
of reference, made by consent, which was not, so far as
appears, in writing ; the report of the referee; the exceptions
thereto ; the rulings of the court thereon; and the new find-
ings by the court and the judgment.

The errors assigned are in substance :

1. That the court erred in substituting its own findings of
fact for those of the referee and entering judgment upon its
conclusions of law founded thereon, and

2. That the conclusions of law are not supported by the
facts found.

Section 221 of the Code of Civil Procedure of Oregon pro-
vides that “ All or any of the issues in the action, whether of
fact or law, or both, may be referred upon the written consent
of the parties.” A trial by referee is to be conducted in the
same mauner as a trial by the court (§ 226), and the report of
the referee must state the facts found, and, when the order of
reference includes an issue of law, the conclusions of law
separate from the facts. § 227. Section 229 is as follows:
“The court may affirm or set aside the report either in whole
orin part. If it affirm the report it shall give judgment
accordingly. If the report shall be set aside, either in whole
or in part, the court may make another order of reference, as
tolall or so much of the report as may be set aside, to the
original referees, or others, or it may find the facts and
defermine the law itself, and give judgment accordingly.
Upon a motion to set aside the report, the conclusions thereof
shall be deemed and considered as the verdict of a jury.”

The argument in support of the first assignment of error is,
that as no allusion is made to the Oregon code in the order of
reference, and no written consent was filed as required by that




o |

160 OCTOBER TERM, 1887.
Opinion of the Court.

code, the order was in its legal effect only a reference at com
mon law, and, such being the case, it was error after rejecting
the report to make the new findings. It is undoubtedly true
that under a common law reference the court has no power to
modify or to vary the report of a referee as to matters of fact.
Its only authority is to confirm or reject, and if the report be
set aside the cause stands for trial precisely the same as if it
had never been referred. As there was in this case no written
consent to the order for a trial by referee, it would have been
error in the court, if objection had been made, to proceed with
a new trial of the case after the report was set aside without
a stipulation in writing waiving a jury, as provided by § 649
of the Revised Statutes; but no such objection was made, and
the court proceeded, evidently in accordance with the under-
standing of the parties, to make new findings precisely as it
would if the order of reference had been actually under the
code upon a consent in writing. No exception was taken to
this proceeding in the court below, and it is too late to make
it here for the first time. Had the attention of the court been
called to the exact condition of the record, the error would
probably have been avoided by the filing of the necessary
stipulation in writing, or in some other way. The case, there-
fore, comes here upon the ruling at the trial by the Circuit
Court without a jury, when there had been no waiver of a
jury, as the statute requires, by stipulation in writing, signed
by the parties or their attorneys, and filed with the clerk.
Rulings of a Circuit Court made under such circumstances are
not reviewable here. Bond v. Dustin, 112 U. S. 604, and the
cases there cited. The concession on both sides that there was
actually no consent in writing to the order of reference, dis:
tinguishes this case materially from Boogher v. Insurant
(0., 103 U. 8. 90, where the existence of a stipulation in writ:
ing, waiving a jury, was presumed under the circumstances
which were there presented.

The judgment of the Circuit Court is
: Aﬁmwd.
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WOODMAN ». MISSIONARY SOCIETY OF THE
METHODIST EPISCOPAL CHURCH.

ORIGINAL MOTION IN A CAUSE BROUGHT HERE BY WRIT OF ERROR
TO THE SUPREME COURT OF THE STATE OF MICHIGAN.

Argued December 19, 1887. — Decided January 9, 1838.

Upon the application of a party interested to vacate the entry of an order
dismissing a cause made in vacation pursuant to Rule 28, and after
hearing both parties, the court amends the entry by adding ¢ without
prejudice to the right of ” the petitioner ‘‘ to proceed as he may be advised
in the court below for the protection of his interest.”

TuE petition of Albert M. Henry, entitled in this cause, set
forth the commencement of this action in a state court of
Michigan ; its prosecution there to final judgment in the
Supreme Court of the State ; the writ of error from this court
and the docketing of the cause here; the purchase in April
and May, 1887, by the petitioner of the right, title, and interest
of various of the plaintiffs in error in the suit, some of whom
agreed that the cause should not be discontinued, or any fur-
ther proceedings had therein, without the consent of the peti-
tioner ; the filing on the 8th of June, 1887, in this court of the
stipulation set forth below in the opinion of the court, signed
by Frank T. Lodge and De Forest Paine as attorneys of record
of the plaintiffs in error, and by the attorney of record of the
defendant of error; the entry in this court of an order of
d.ismissal, under Rule 23 (108 U. 8. 590), pursuant to the stipula-
tion; and the remittitur from this court to the Supreme Court
of Michigan, “where the order of dismissal was also entered
apd the decree of the Supreme Court affirmed.” The peti-
tion then concluded as follows :

“ At the time said stipulation was signed by said Frank T.
Lodge and said De Forest Paine, neither of them represented
your petitioner, and if said Lodge and said Paine represented
ay person or persons in said controversy, they represented
said complainants and plaintiffs in error only, who at that

time had no interest in said controversy. Immediately after
VOL. cxx1v—11
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your petitioner discovered the fact of said dismissal, he
applied to said Colton and Roberts to have said cause rein-
stated, and said Colton and Roberts, by their agent, informed
your petitioner that they would do all they could to reinstate
said cause, and expressed a desire that your petitioner indem-
nify them for any costs they might thereafter incur in said
cause, and your petitioner agreed to file a satisfactory bond
for that purpose, but said Colton and Roberts thereafter
refused to do anything further in the matter and refused to
have said stipulation recalled or said order vacated, and said
stipulation to dismiss still remains of record in this court, and
said order dismissing said cause, still remains of record. Im-
mediately after receiving notice from said Colton and Roberts
that they would do nothing further in said matter, your peti
tioner proceeded to prepare this petition, and he submits that
said stipulation was entered into without authority and is
void, and the order entered upon it is void, and that neither
said complainants Colton and Roberts, nor their attorneys,
counsellors or solicitors, had any right to file said stipulation
or to dismiss said cause. Your petitioner submits that while
said stipulation and order of dismissal are void under the cir-
cumstances of this case, yet they are not void upon their face,
and are apparently a bar to the complainant’s right of action
and might be used to wrong and injure your petitioner in the
suit he is about to institute for the purpose of reviving said
cause and having his rights, acquired under said assignment,
adjudicated. Your petitioner is ready and willing to indem-
nify any of the parties to this suit in any manner, and to any
amount that this court shall direct.

“Your petitioner therefore asks: (1) That an order may be
entered in this cause setting aside and vacating said order of
discontinuance, so that your petitioner may have said cause
revived as to himself as the grantee and assignee of said com-
plainants Colton and Roberts. (2) That your petitioner may
have such other and further relief as shall be just and equ
table. (3) That the parties to this suit and each and all of
them may be cited to appear in this court and cause at a time
to be named, and show cause, if any there be, why the prayer
of your petitioner should not be granted.”

-~
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This petition was presented to the court October 24, 1887,
and thereafter the following notice issued, signed by the attor-
ney for the petitioner, entitled in the cause, and directed to
each and all the parties, and the attorneys of record.

“Take notice. A petition, of which the foregoing-is a true
copy, was on October 24th, 1887, filed in said court and cause,
and the same was presented to the court in open court, and
an order was then and there made by said court in said cause,
that you and each of you do show cause if any there be, why
the prayer of said petitioner should not be granted. You and
each of you are therefore hereby notified to be and appear
before the Supreme Court of the United States, at the court
room in the City of Washington, District of Columbia, on
Monday, December 19th, 1887, at the opening of court on that
day, and show cause, if any there be, why the prayer of the
petitioner should not be granted.”

The plaintiffs in error appeared at the return day, and filed
aflidavits in response to some the allegations in the petition.

Mr. George William Moore for petitioner.
Mr. De Forest Paine opposing.
Mr. Curer Justice Warre delivered the opinion of the court.

This writ of error was docketed here October 12, 1885. On
the 8th of June, 1887, the parties of record entered into the
following stipulation :

“It is hereby stipulated and agreed by and between the
parties to this cause, by their respective attorneys, that the
W.I'it of error and appeal herein be dismissed and the said cause
discontinued without costs to either party; that each party
pay his own costs in this court and in the courts below ; that
the bond for damages executed by plaintiffs in error and
sureties be cancelled and the liability of the obligors dis-
charged.

“ An order shall be entered with the clerk accordingly.”

Our Rule 28 is as follows:

“Whenever the plaintiff and defendant in a writ of error
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pending in this court, or the appellant and appellee in an ap.
peal, shall in vacation, by their attorneys of record, sign and
file with the clerk an agreement in writing directing the case
to be dismissed, and specifying the terms on which it is to be
dismissed as to costs, and shall pay to the clerk any fees that
may be due to him, it shall be the duty of the clerk to enter
the case dismissed, and to give to either party requesting it a
copy of the agreement filed ; but no mandate or other process
shall issue without an order of the court.”

Pursuant to this rule the stipulation of the parties was pre-
sented to the clerk of this court, on the 8th of June, 1887, in
vacation, and he entered the case dismissed. No mandate or
other process has as yet been ordered by the court.

Albert M. Henry claims to have purchased from Charles B.
Colton and Lester A. Roberts, two of the plaintiffs in error,
their respective interests in the land which is the subject mat-
ter of the controversy in the suit, on the 16th of May, 1887,
before the stipulation was signed. He now comes here and
by petition asks ‘“that an order be entered in this court setting
aside and vacating said order of discontinuance, so that your
petitioner may have said cause revived as to himself as the
grantee and assignee of said complainants, Colton and Roberts,”
on the ground that the stipulation was signed after his pur-
chase and without authority from him.

Upon consideration of this petition it is

Ordered that the entry of dismissal made in wvacation be

amended by adding thereto these words : “without preju-
dice to the right of Albert M. Henry to proceed as he may
be advised in the court below for the protection of his i
torest.”
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BALTIMORE AND OHIO RAILROAD COMPANY o.
BURNS.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF MARYLAND.

Submitted December 15, 1887. — Decided January 9, 1888,

In this case the court holds that the petition for the removal of the cause
to the Circuit Court of the United States was presented too late.

Tur question in this case was whether the petition for
removal was presented in time.

Mr. John K. Cowen and Mr. Hugh L. Bond, Jr., for plaintiff

In error.
Mr. Albert Constable for defendants in error.

Mg. Cuer Justice Warre delivered the opinion of the
court. '

This is a writ of error for the review of an order of the
Circuit Court made March 5, 1886, remanding a suit which
had been removed from a state court under the act of March
3, 1875, ¢. 1387, 18 Stat. 470. The material facts are these:

The suit was begun in the Circuit Court of Cecil County,
Maryland, and it stood for trial at the December term of that
court in the year 1884. During that term the railroad com-
pany petitioned the court for the removal of the suit to the
Cireuit Court of Dorchester County for trial, and this was
granted January 22, 1885. The cause was docketed in Dor-
chester County, February 2, 1885, and on the 22d of April,
1885, the railroad company filed in that county its petition for
t}le removal of the suit to the Circuit Court of the United
sta_tes for the District of Maryland, on the ground that the
Plaintiffs, Burns and Nokes, were citizens of New Jersey and
Pennsylvania respectively, and the railroad company, the




166 OCTOBER TERM, 1887.

Opinion of the Court.

defendant, a Maryland corporation, and in law a citizen of
that State. A removal was ordered by the Dorchester comt
April 27, 1885, which was at its April term, 1885, and the
cause entered in the Circuit Court of the United States May
16, 1885. A motion to remand was made November 2, 1885,
and this motion was granted March 5, 1886, on the ground
that the petition for removal was not in time.
In our opinion this order was properly made. According
to the agreed facts the Circuit Court of Cecil County holds
four terms in each year, commencing respectively on the 3d
Monday of March, the 3d Monday of June, the 3d Monday
of September, and the 3d Monday of December. It is con-
ceded that the cause could have been forced to trial at the
December term, 1885, if it had remained in Cecil County.
The terms in Dorchester County begin on the fourth Monday
of the months of January, April, and July, and on the second
Monday of November in each year. Although the record
from Cecil County was filed in Dorchester County on the
second day of I'ebruary, and the petition for removal filed on
the 22d of April, it does not appear that it was brought to the
attention of the court or any action taken thereon until the
27th of that month, which was the first day of the Apri
term. Under these circumstances it is clear that the petition
for removal was not presented in time. The first term of the
state court at which the cause could have been tried was the
December term in Cecil County. That term wnust have ended
on or before the third Monday in March. The transfer was
made to Dorchester County during the January term of that
court. That was another term of the state court from that
in which the trial could first be had. Consequently the time
for removal had passed when the case got to Dorchester
County. The railroad company had its election at the De-
cember term in Cecil County to remove the suit to the Circuit
‘ourt of the United States or to transfer it to Dorchester
County for trial. It chose the latter and thereby lost its right
to the removal,
The order to remand is affirmed.
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Argument for the Motion.

BAKER » POWER.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE DISTRICT OF MINNESOTA.

Submitted January 9, 1888, — Decided January 16, 1888.

An appeal can be taken from a decree of a Circuit Court of the United
States, entered under the supervision and by the direction of the district
judge of the district sitting in the Circuit Court, although he® may under
the provisions of Rev. Stat. § 614, have had no right to a vote in the
cause.

Mortoy To DpIsmiss, “because the judgment in the Circuit
Court from which this appeal was taken was rendered with-
out consent of appellees by the judge of the United States
District Court of said district, sitting in the Circuit Court
upon an appeal from his decision as district judge.” The
following statement accompanied the motion.

“ Appellants filed a libel in admiralty against appellees in
the United States District Court for the District of Minnesota
to recover damages alleged to have been sustained by collision,
&c. The District Court dismissed the libel, and the libellants
appealed to the Circuit Court. The circuit judge reversed
the decree of the District Court, and ordered the cause referred
to a commissioner to examine proofs and report to the court
the amount of damages. On a rehearing before the circuit
Justice the decree and order of reference was sustained. The
commissioner’s report was confirmed by the district judge
holding Circuit Court, and a judgment rendered by him, with-

out consent of parties, from which judgment this appeal was
taken.”

Mr. William H. Bliss for the motion.

Can a district judge render judgment in the Circuit Court
in a case appealed from his decision? If not, then the judg-
ment from which this appeal was taken is not a final judg-
Inent, and the appeal must be dismissed.
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The very fact that the Circuit Court is the appellate tribunal
precludes the idea of the participation of the district judge in
any way, in a case of appeal.

Section 614, Rev. Stat. is as follows: “ A district judge, sit-
ting in a Circuit Court, shall not give a vote in any case of
appeal or error from his own decision, but may assign the rea-
sons for such decision: Provided, That such a cause may, by
consent of parties, be heard and disposed of by him when
holding a Circuit Court sitting alone. When he holds a Cir-
cuit Courf with either of the other judges, a judgment or
decree in such cases shall be rendered in conformity with the
opinion of the presiding justice or judge.”

The intent and purpose of the enactment, 1 Stat. 74, c. 20,
§ 4, as it stood until amended in 1867, 14 Stat. 543, c. 18,
§ 2, was to disqualify a district judge from sitting in circuit
and performing any judicial act in an appeal from his decision
below.

The amendment of 1867 modified the act by providing, that
in case of the absence of the circuit justice, and by consent of
parties, the district judge might hear and dispose of the cause.
Prior to the amendment he could not, under any circumstances,
vote in the cause; he could neither hear nor dispose of the
cause ; hence, presumably in order to facilitate the transaction
of the business of the courts, this proviso was enacted.

If, prior to that date, the district judge could participate in
the proceedings, could either hear or dispose of the cause,
clearly there would have been no necessity for the amend-
ment.

The law in question seems to have been before this court
for construction, for the first and only time, in the case of
Rodd v. Heartt, 17 Wall. 354, which was a motion to dismiss
for want of jurisdiction based upon the ground, among others,
that the appeal was from a decree of the Circuit Court, revers-
ing a decree of the District Court, and was allowed by the
district judge. It was held that, “though upon appeals from
the District Court the district judge has no vote in the Circuit
Court, he has, in all other respects, the powers of a membef
of the court, and may, consequently, allow appeals from 1ts
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decisions.” That is to say, after the decision of the presiding
circuit judge has been rendered and final judgment entered by
him (as the record in Lodd v. Heartt shows was the case),
the cause is disposed of, and the granting of an appeal from
that judgment by the district judge cannot, under any possible
construction, be said to be a participation in the proceedings
on the appeal from his decision below.

Mr. Jomes H. Davidson and Mr. Henry L. Williams oppos-
ing.

Mg. Cmier Justice Warre delivered the opinion of the
court.

This motion is denied. If it be true, as is alleged, but
which is by no means clear, that the decree appealed from
was rendered by the district judge when he had no vote in
the cause, we still have jurisdiction of the appeal. Although
the district judge may have had no right to a vote, he was right-
tully a member of the Circuit Court, Rodd v. Heartt, 17 Wall.
354, 857, and a decree of that court entered under his super-
vision and by his direction would be a decree of the court,
good until reversed or otherwise vacated. From such a decree
an appeal can be taken.

Denied.

VETTERLEIN ». BARNES.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF NEW YORK.

Argued December 8, 1887. — Decided January 9, 1888.

In a suit by a stranger against a trustee, to defeat the trust altogether, the
cestus que trust is not a necessary party, if the powers or duties of the
trustee with respect to the execution of the trust are such that those for
whom he holds will be bound by what is done against him as well as by
what is done by him.

In a suit in equity by an assignee in.bankruptey to set aside a fraudulent
transfer of the bankrupt’s assets, this court agrees with the court below
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that the evidence shows that the transferee had no valuable pecuniary
interest in the transferred property, and that the transfer was made to
prevent it from coming into the hands of the assignee in bankruptcy.

Bo v equiry. The case as stated by the court was as
follows : —

In and prior to the year 1867, the firm of Vetterlein & Co.
~—composed of Theodore H. Vetterlein, Bernhard T. Vetter-
lein, Theodore J. Vetterlein, and Charles A. Meurer, and
doing business in Philadelphia — assisted one J. Kinsey Tay-
lor by lending him money and acceptances. In the summer
of that year, for the security of the firm, Taylor caused his life
to be insured, the policies taken out by him being assigned to
Theodore 1I. Vetterlein as security for Taylor’s liability to the
firm. In July, 1869, Meurer retired from the firm, Taylor’s
indebtedness to it being, at that time, nearly $50,000. In
December, 1869, Theodore J. Vetterlein also left the firm.
The remaining partners went on with the business, at the
same place, under the same name, and with the same stock of
merchandise, taken at valuation.

On or about the 18th of July, 1870, the policies-— which,
under some arrangement, had been reduced in amount — were
assigned by Theodore II. Vetterlein to Bernhard T. Vetterlein
and Theodore J. Vetterlein, as trustees for the wife and children
of the assignor.

In the District Court of the United States for the Southern
District of New York, sitting in bankruptey, Theodore H.
Vetterlein and Bernhard T. Vetterlein were adjudged bank-
rupts. . The adjudication was made February 7, 1871, upon 4
petition of certain creditors of the bankrupts, filed December
28, 1870.

Taylor died July 1,1871. Due proof of his death was made
by B. T. Vetterlein and T. J. Vetterlein, and they were pro-
ceedlng to collect the insurance moneys, when the present suit
was brought in the District Court, August 10, 1871, by Barnes,
assignee in bankruptcy of Theodore H. Vetterlein and Dern-
hard T. Vetterlein, against the bankrupts, Theodore J. Vetter-
lein, and the insurance companies. The principal object of the
suit was to enjoin B. T. and T. J. Vetterlein from collecting
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the amounts due on the policies. Barnes contended that, as
assignee in bankruptcy, he was entitled to receive these insur-
ance moneys, which are less in amount than Taylor’s indebted-
ness to the bankrupts. Ilis claim was sustained by the Dis-
trict Court, and, upon appeal to the Circuit Court, the decree
of the former court was affirmed.

Mr. Colderon Carlisle and Mr. T. Mitchell Tyng for appel-
lants.  Mr. John D. McPherson was with them on their brief.

Mr. Harrington Putnam for appellee. Mr. James K. Holl
and Mr. Henry 1. Wing were with him on his brief.

Me. Justior Harrax, after stating the case, delivered the
opinion of the court.

1. The District Court correctly held, upon the evidence, that
at the time of the transter by Theodore H. Vetterlein of the
policies in question for the benefit of his wife and children,
neither Meurer nor Theodore J. Vetterlein had any valuable
pecuniary interest in the assets of the former firms, and that
the firm of Vetterlein & Co., composed of Theodore H. Vet-
terlein and Bernhard T. Vetterlein, held the entire beneficial
interest in the policies taken out to secure Taylor’s debts. That
interest passed to their assignee in bankruptey.

2. Such transfer — which was within six months before the
filing of the petition in bankruptcy — was made in contem-
plation of the insolvency of Theodore H. Vetterlein and Bern-
hard J. Vetterlein ; and according to the weight of evidence
the transferees, at that time, not only had reasonable cause to
believe that Theodore H. Vetterlein was acting in contempla-
tion of insolvency, but that such transfer was made with a view
to prevent the moneys due on the policies from coming into
the hands of an assignee in bankruptey.

3. It is contended that the wife, and children of Theodore
H. Vetterlein were indispensable parties, and that it was error
to proceed to a final decree without having them made defend-
ants.' The general rule undoubtedly is that all persons materi-
ally interested in the result of a suit ought to be made parties,
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so that the court may “finally determine the entire contro
versy, and do complete justice by adjudging all the rights
involved in it.” Story v. Livingston,13 Pet. 359, 875 ; Shiclds
v. Barrow, 17 How. 130, 139. Bat in a suit brought against
a trustee by a stranger, for the purpose of defeating the trust
altogether, the beneficiaries are not necessary parties, if the
trustee has such powers or is under such obligations, with
respect to the execution of the trust, that «those for whom he
holds will be bound by what is done against him, as well as by
what is done by him.” In such cases of representation by
trustees, the beneficiaries will be bound by the judgment,
“unless it is impeached for fraud or collusion between him and
the adverse party.” Kerrison v. Stewart, 93 U. S. 155, 160.
In Sears v. Hardy, 120 Mass. 524, 529, the court, after observ-
ing that who shall be made parties to a suit in equity cannot

always be determined by definite rules, but rests to some

degree in the discretion of the court, said: * Generally speak-
ing, however, to a suit against trustees to enforce the execu-
tion of a trust, cestuis que trust, claiming present interests
directly opposed to those of the plaintiff, should be made
parties, in order that they may have the opportunity them-
selves to defend their rights, and not be obliged to rely upon
the defence made by the trustees, or to resort to a subsequent
suit against the trustees or the plaintiff, or to take the risk of
being bound by a decree rendered in their absence.” DBut the
rule is different where the claim of the plaintiff antedates the
creation of the trust, and the suit is brought, not in recognition
or furtherance of the trust, but in hostility to it, as fraudulent
and void. In Rogers v. Rogers, 3 Paige, 379 — which was a
suit by a judgment creditor to set aside as fraudulent an
assignment by the debtor of his personal estate in trust for the
payment of a debt to a particular bank, and to pay the
residue of the proceeds thereof to other creditors of the
assignor — it was objected, at the hearing, that the bank was
not made a party defendant. The objection was held to be
untenable, the chancellor observing: “ As a general rule, ‘.[he
cestuis que trust, as well as the trustee, must be parties,
especially where the object is to enforce a claim consistent
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with the validity of the trust. But where the complainant
claims in opposition to the assignment or deed of trust, and
seeks to set aside the same on the ground that it is fraudulent
and void, he is at liberty to proceed against the fraudulent,
assignee or trustee, who is the holder of the legal estate in the
property, without joining the cestui que trust.” Wakeman v.
Grover, 4 Paige, 28 5 Irwin v. Keen, 3 Wharton, 347, 354, 355
Therasson v. Hickok, 87 Vt. 4545 Hunt v. Weiner, 39 Ark. 70,
76; Winslow v. Minnesota & Pacific Railroad Co., 4 Minn.
313, 816 ; Tucker v. Zimmerman, 61 Geo. 601.

The assignment of the policies in question in trust for the
wife and children of the assignor—the trust having been
accepted — carried with it, by necessary implication, authority
in the trustees, by suit or otherwise, to collect the insurance
moneys for the beneficiaries. Indeed, they could not other-
wise have fully discharged the obligations they assumed as
trustees. They were entitled to represent the beneficiaries in
their claim for the insurance money, and were under a duty to
defend any suit, the object of which was to prevent the dis-
charge of that duty, and set aside the transfer of the policies
as fraudulent and void. It resuits that the wife and chil-
dren of Theodore II. Vetterlein were not necessary parties
defendant.

We perceive no error in the record, and the decree is

Affirmed.

UNION RAILROAD COMPANY ». DULL.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE DISTRICT OF MARYLAND.

Argued November 15, 16, 1887. — Decided January 16, 1888,

In a suit in equity the court, in determining the facts from the pleadings
and proofs, the answer being under oath, applies the rule stated in Vigel
V. Hopp, 104 U. S. 441,

Th: fact alone that after a contract was entered into by a railroad company

or the construction of a tunnel, one of its employés who neither rep-
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resented it in making the contract, nor had supervision and control of
the work done under it, or in the ascertainment of the amount due the
contractors, was, without the knowledge of the company, admitted by
the contractors to a share in the profits, affords no ground in equity for
setting aside an award between the contractors and the company settling
the sum due from the company under the contract after its complete
execution, and the judgment upon the award; nor does the fact that the
employé was a material witness before the arbitrators in determining the
sum awarded furnish such ground, when there is nothing in the case to
show that he stated what he did not believe to be true, and when the
weight of the evidence shows that what he said was true.

Under the circumstances of this case the court applies the rule stated in
Atlantic Delaine Co. v. James, 94 U. S. 207, that the power to cancel an
executed contract ¢ ought not to be exercised except in a clear case, and
never for an alleged fraud unless the fraud be made clearly to appear;
never for alleged false representations, unless their falsity is certainly
proved, and unless the complainant has been deceived and injured by
them.”

Brur ix Equiry. Decree dismissing the bill. The com-
plainant appealed. The case is stated in the opinion of the
court.

Mr. William A. Fisher and Mr. Charles Marshall for ap
pellant.  M». Thomas W. Hall and Mr. Bernard Carter were
with them on the brief.

Mr. I. Nevett Steele and Mr. Arthur W. Machen, for appellees.
Mg. Justice Harrax delivered the opinion of the court.

This suit was brought by the appellant in the Circuit Court
of Baltimore City, and was subsequently removed into the
Circuit Court of the United States for the District of Mary-
land. Tts principal object was to obtain a decree setting
aside, as void against the appellant, certain construction cor-
tracts between the Union Railroad Company of Baltimore.
James J. Dull, William M. Wiley, and R. Snowden Andrews;
a contract of arbitration between that company and J amele :
Dull, surviving partner of William M. Wiley, together with
the award of the arbitrators, and the judgment entered pu-
suant thereto ; and, also, a written agreement between the
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Canton Company of Baltimore and James J. Dull, surviving
partner of William M. Wiley, together with certain promis-
sory notes given in execution of the last named agreement.
A part of the relief asked was a decree compelling James J.
Dull, as surviving partner, Samuel M. Shoemaker, (now de-
ceased, and whose administrators with the will annexed are
before the court,) and John Ellicott, to refund certain sums
which they had received on account of the judgment based
upon said award, and on said promissory notes.

The defendants, Dull, Shoemaker, and Ellicott, were re-
quired to answer, and did answer, under oath, not only the
material allegations of the bill, but various special interroga-
tories propounded to them. Upon final hearing, the injunc-
tion granted at the commencement of the suit was dissolved,
and the bill dismissed. Of that decree the appellant com-
plains.

Stating only such facts as are clearly established by the
answers made under oath, Vigel v. Hopp, 104 U. S. 441, 2
Story Eq. § 1528, by the exhibits, and by the depositions, the
case before us is, in substance, as follows:

On the first day of May, 1871, the railroad company made
a written agreement with Dull, Wiley, and Andrews, for the
construction by those parties, for the prices and upon the
terms therein stated, and to the satisfaction and acceptance of
its chief engineer, of the graduation and masonry of section 1
of said railroad, including a tunnel under the bed of Hoffman
Street, in the city of Baltimore, and such other work as might
be necessary to finish that section in accordance with the
specifications and agreeably to such directions as might be
given by the company’s chief engineer, or by his assistant in
charge of the work for the time being. The contractors
agreed to complete the work on or before January, 1873, the
parties expressly stipulating that the time so named should be
of the essence of the contract.

On the 1st of May, 1871, the parties entered into a supple-
mentary agreement, providing for the indemnification of the
company against all claims or damages arising from the
tunnel or excavation work under the bed of Hoffman Street.
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Shortly thereafter, Andrews, with the consent of the com.
pany, assigned and released to Dull and Wiley all his interest
in the original and supplemental agreements.

On the 20th of December, 1875, Wiley having died, and
Dull, as surviving partner, having instituted suit against the
railroad company in the DBaltimore City Court, a written
agreement was entered into between the company and Dull,
as such surviving partner, which is at the foundation of the
present litigation. That agreement recites the completion of
the work covered by the original and supplemental agree-
ments of May and July, 1871 ; the claim by Dull of a large
balance due him as surviving partner ; a dispute between the
parties as to what was due from the railroad company under
said contracts of construction, as well as for work done and
materials furnished by the contractors; the claim of Dull, as
surviving partner, to be paid for certain stone used by the
contractors, in addition to what was required by said agree-
ments; the claim of the company that the contractors had
not finished the work within the time stipulated, and in a
substantial manner, to the satisfaction and acceptance of the
chief engineer or his assistant in charge of the work for the
time being; its claim that it had been compelled to pay
damages against which the contractors could, with due care,
have guarded them; and the claim of the company, that,
after deducting its said demands, it was entitled to recovera
balance. By this agreement, all matters of difference between
the parties, and their respective claims against each other,
were referred to the arbitration of indifferent persons to be
chosen as follows: one by each party, the two thus chosen to
select a third arbitrator, and no one of the arbitrators to bea
lawyer. The arbitrators were authorized to determine such
matters of difference, and award what sum should be paid
by the railroad company to Dull, or by the latter to the
former, and the award to be “final and conclusive in the
premises.”

The agreement further provided that the action of Dull,
then docketed in the Baltimore City Court, should, by 1“111_9 of
court, “be submitted and referred to the award and arbitra-
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ment of the said three arbitrators, whose award, or the award
of a majority of them in the premises, shall be returned to
said court, to the end that judgment may be given therein in
accordance with the provisions of Article VIL. of the Mary-
land Code of Public General Laws;” further, that the true
construction, meaning, and extent of certain covenants in
the supplemental agreement should be finally and conclusively
determined by Alexander Sterling, jr., esquire.

Pursuant to this agreement, Henry Tyson and Robert K.
Martin were selected by the parties, respectively, as arbitra-
tors. They concurred in selecting II. D. Whitcomb as the
third arbitrator. By consent an order was passed in the
Baltimore City Court, referring the case pending there to said
arbitrators. Upon full examination of all matters and claims
in dispute, they unanimously awarded $54,159.50 to be paid
by the company to Dull, and judgment for that amount was,
accordingly, entered, in the Baltimore City Court, on the 11th
of January, 1877, in favor of Dull, surviving partner of Wiley.

On the 25th of February, 1877, a written agreement was
entered into between Dull and the Canton Company of Balti-
more, whereby the former agreed, among other things, to de-
lay action upon his judgment, and to accept payment of the
balance then due upon it— $47,562.15 —as follows: §5000,
July 2, 1877 $10,000, February 7, 1878 ; $14,000, February 7,
1879 $18,562.15, February 7, 1880; for which amounts the
Union Railroad Company executed to Dull its promissory
notes, as well as interest notes for 81276.86, $1298.14, $976.86,
$993.14, $556.86, and $556.14. These notes, principal and in-
terest, were guaranteed by the Canton Company. The latter
agreed that it would pay each note within one weelk after de-
f‘o}ullt by the railroad company. Dull reserved the right, in ad-
dition to his recourse on the Canton Company, to sue out
execution on his judgment against the railroad company tor
i balance due thereon at the time of default in paying any
of said notes at maturity. :

The.present suit was brought on the 10th of February, 1879,
@t Which time all of said notes, principal and interest, had
been  paid except those due the 10th of February, 1879,
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and after that date. We have already indicated what the
general object of the suit is, and the extent to which the ap
pellant asks relief. The principal grounds upon which it pro
ceeds are, that at the time the construction contracts and the
specifications and other papers connected therewith were pre-
pared for biddings, and at the time of the execution of those
contracts, Charles P. Manning was the chief engineer and
John Ellicott the assistant engineer of the railroad company;
that, by reason of Manning’s absence during long periods in
Ohio, the preliminary arrangements for the biddings, the inter-
views with the parties proposing to bid, the construction con-
tracts, and the general superintendence of the work, for some
months after its commencement, was left almost entirely to
Ellicott, in whom the appellant and Manning had the fullest
confidence ; that Ellicott remained in that position for about a
year, when he left appellant’s service because of differences
between him and Manning, who had then returned to Balti
more; that there was no just foundation for any of the claims
of Dull allowed by the arbitrators; that Ellicott was: pre-
sented and sworn by the arbitrators as a disinterested witness
on behalf of the said Dull, and upon his testimony, mainly, if
not entirely, the said arbitrators allowed the pretended claim
of the said Dull, based upon an allegation of the change of the
model for the construction of the said tunnel and also other
claims made by the said Dull, to which change said Ellicott
testified, although in fact no change was made of the exect-
tion of said contract;” that Dull himself was sworn and ex
amined before the arbitrators, and testified, among other
things, that he was the sole surviving contractor, and that the
only contractors had been said Andrews, Wiley, and himself:
that it had learned only recently before the bringing of this
suit that, in an action in the Circuit Court of the United States
for the Eastern District of Pennsylvania, Dull admitted, under
oath, that he and Wiley had two secret partners in the co-
struction contracts, “ who retained their interests until the
completion of the work and during said controversy, on¢ of
them being Samuel M. Shoemalker, and the other being the
said John Ellicott;” that Dull, on the same occasion, admitted
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that “he had paid large sums to the said Ellicott on account
of his interest in the contract, but had not yet fully paid him;”
that Ellicott received from Dull and Wiley on that account
at least $18,000.

The bill charges that the amount awarded to Dull was “so
awarded by virtue of the said contracts, and by means of the
covinous and fraudulent conduct of the said Dull and the said
Ellicott ;” that the said construction contracts and the said
arbitration contract were obtained from the company by the
fraud, covin, and deceit of the -said Dull and Ellicott, with
the knowledge of the said Samuel M. Shoemaker;” and that
the said contracts, and said award and judgment, are in equity
void as to the company.

The precise relations which Ellicott held to the railroad
company and to the work done by the contractors, and which
existed between the contractors, Ellicott and Shoemaker, are
not accurately or fully stated in the bill. It is satisfactorily
shown that while Ellicott, as Manning’s assistant, conducted
preliminary surveys, located the line of the tunnel and the
railroad, and aided in the preparation of specifications, his
work, in that respect, was done before the letting to the con-
tractors, and was approved and adopted by the chief engineer.
There is no ground to suspect, much less believe, that, in these
preliminary matters, any undue advantage was given, or was
intended to be given, by Ellicott to the contractors. Before
the proposals were received, and before the advertisement for
letting, Manning returned to Baltimore, and thereafter person-
ally performed the duties of chief engineer. e was present
at the opening of the bids, and personally examined the pro-
posals. In the letting of the work, the company’s officers
acted upon their own judgment, and without suggestion or
advice by Ellicott. The latter had no business relations with
Dull, Wiley, or Andrews, either when they bid for the work
or when it was let to them.

Some time after the company had made its contracts with
Dull, Andrews, and Wiley, the latter proposed to Shoemaker,
a gentleman of large means, that he should have an interest
I the profits to be made, in consideration of his furnishing
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some money in the nature of capital. Shoemaker having the
utmost confidence in Wiley’s judgment and integrity, verbally
accepted this proposition. At an early period in Shoemaker’s
life he had received valuable assistance from some of the older
members of Ellicott’s family. This circumstance caused him
to feel kindly to Ellicott; and when the latter, at the close of
the recent war, returned with his family to Baltimore, laboring
under serious financial embarrassment, Shoemalker had a strong
desire to sustain him in his efforts for a livelihood, and did
assist him in various ways. In his answer, Shoemaker states:
“ And when the said Wiley, unexpectedly to this respondent,
proposed to allow him an interest of one-third in the profits
from the said contract, this respondent, without attempting to
estimate the probable amount of such share of profits, and, in
fact, wholly uncertain whether there would be any profits or
not, mentioned the fact of said Wiley’s promise aforesaid to
said Ellicott, and at the same time told him that if anything
came of it he would let him, Ellicott, have one-half of what
this respondent should so receive. There was no contract or
agreement of any kind between said Ellicott and this respond-
ent on the said subject. Whatever benefit there might be in
the offer or promise to share what might never exist, it was
made by this respondent, and, as this respondent is well as-
sured, was accepted by the said Ellicott, merely as an act of
kindness on this respondent’s part, without one thought of any
relations existing between the said Ellicott and the Union
Railroad Company. Had this respondent been base enough
to endeavor to bring about a breach of trust on the part of
one in the service of the complainant, as imputed in the bil
of complaint, it would have been impossible for him to have
thought of presenting unworthy inducements of this sort to 2
gentleman of the unblemished reputation of Mr. Ellicott, an
intimate friend of this respondent himself, and one for whom,
on account of his character and personal qualities, he enter-
tained and had manifested a high and sincere regard.” These
statements are substantially repeated in the deposition of
Shoemaker, and we do not doubt their accuracy. Ellicott
referring to Shoemaker’s offer, says in his answer: “This
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respondent thanked the said Shoemaker for his kindness, and
accepted it without imagining that there was anything in the
relation he temporarily occupied to the said chief engineer to
make it improper, or even questionable so to do.”

Under the foregoing arrangement between Shoemaker and
Ellicott, the latter received different sums from the contrac-
tors, aggregating $13,698.14. Iis employment by Manning
was in the fall of 1870. It continued only for about a year,
and ended nearly two years before the completion of the work
in question. So far from the interviews with parties propos-
ing to make bids, the contracts founded upon the accepted
bids, or the general superintendence of the work for some
months from its commencement being left almost entirely
with Ellicott, (as alleged in the bill,) he swears in his answer —
and the evidence is substantially to the same effect —that
Manning returned from Ohio before the letting of the work;
approved the specifications; was present to give all requisite
information to persons making inquiries with a view to pro-
posals; gave such information and performed the whole duty
of chief engineer in connection with the making of the con-
tracts ; had the sole and exclusive superintendence of the work
from the very commencement, the immediate direction thereof
being devolved upon Mr. Kenly, the resident engineer; and
that he, Ellicott, had no charge of it whatever. Ile also states
in his answer —and the statement is sustained by the evidence
—that he “gave no instructions to the contractors, made no
measurements or estimates of any of their work, exercised no
authority over them, and had no part at all in the construction
of the said railroad and tunnel, his whole work being either
preliminary to the advertisement for proposals or office work
rl'hd’l,y unconnected with the contractors or their compensa-

ion.

Tal.iing the whole evidence together, the utmost which can
be said is that Ellicott acquired or accepted an interest in the
proﬁts of construction contracts that were made while he was
n the employ of the chief engineer. DBut as he had no such
Interest when the contracts were made ; as he did not repre-
sent the company in the making of the contracts; and as he
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had no connection, while in the service of the company or of
its chief engineer, with the supervision and control of the
work under the contracts, or with the ascertainment of the
amount due the contractors, it is not perceived that his mere
acceptance of part of the profits awarded to Shoemaker affords
any ground in equity for setting aside either the award of 1876
or the judgment entered pursuant thereto.

The complainant attaches great consequence to the fact that
Ellicott was presented and sworn before the arbitrators as a
disinterested witness on behalf of Dull, and contends that
upon his testimony, mainly, if not entirely, the arbitrators
allowed the claim of Dull, based upon an allegation in the
change of the model for the construction of the tunnel, to
which change Ellicott testified. It is sufficient, upon this
point, to say that there is an entire failure to discredit the tes-
timony of Ellicott before the arbitrators. There is nothing to
show that he did not state what he believed to be true, and,
according to the weight of evidence, all that he stated before
the arbitrators was, in fact, true. Besides, it is satisfactorily
shown that a very small part of the sum awarded to Dull was
on account of the claim based upon the alleged change of the
model for the construction of the tunnel. Under these circum-
stances, the fact that the arbitrators were unaware of Ellicott’s
arrangement with Shoemaker affords no ground to set aside
the award.

The relief which the appellant seeks is entirely wanting in
equity. The company has had possession of the work done
by the contractors since its completion in 1873. The contracts
in question have been fully executed, and restoration of the
parties to their original rights has become impracticable, it
not impossible. Nevertheless, the company, holding on to allit
has received, asks the court to declare void not only the aw:ml’d
of 1876, the judgment of 1877, and the unpaid notes given
payment of that judgment, but the original construction agret-
ments of 1871, and give a decree for a return of all that it paid
in cash or on the notes guaranteed by the Canton Company;
and this, without suggesting fraud upon the part of the arbi-
trators, or proving that it has been injured, pecuniarily, by
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anything that either the contractors or Ellicott did or said.
The case comes within the rule laid down by this court in Az
lantic Delaine Co. v. James, 94 U. S. 207, 214, where it was
said : “Cancelling an executed contract is an exertion of the
most extraordinary power of a court of equity. The power
ought not to be exercised except in a clear case, and never for
an alleged fraud, unless the fraud be made clearly to appear;
never for alleged false representations, unless their falsity is
certainly proved, and unless the complainant has been deceived

and injured by them.”
The decree is affirmed.

RICHARDS ». MACKALL.

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF
COLUMBIA.

Argued December 13, 1887. — Decided January 9, 1888.

When a complainant in a bill in equity has been guilty of apparent laches
in commencing his suit his bill should set forth the impediments to an
earlier prosecution, the cause of his ignorance of his rights, and when
the knowledge of them came to him; and if it appears at the hearing
that the case is liable to the objection of laches on his part, relief will
be refused on that ground.

In this case the court holds that the complainant was guilty of laches, and
refuses relief on that ground alone.

Twms case is the one referred to in the last clause of the
opinion of this court in Mackall v. Richards, 112 U. S. 369,
876.

In the year 1859, Brooke Mackall, sen., made a verbal gift
to his son, Brooke Mackall, jr., of lot 7, in square 223, in the
city of Washington ; the father, at the time, promising that
hewould thereafter make a formal conveyance of the property.
The son, relying upon such promise, took possession of the lot
and commenced the erection of a building thereon, at the
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southwest corner of New York Avenue and 14th Street. The
lot was of irregular shape; its line on 14th Street being about
152 feet long, and on New York Avenue about 160 feet.

The marshal of the District of Columbia advertised, in 1869,
that in virtue of three writs of fieré fucias and one writ of
venditions exponas, issued from the clerk’s office of the Supreme
Court of the District, he would, on a named day, sell at public
sale, for cash, “all defendant’s right, title, claim, and interest
in and to part of lot 7, in square 223, in the city of Washing-
ton, D. C., beginning at the northeast corner of said square
and running thence south 44 feet; thence west to the west
end of the lot; thence in a northerly direction with the west
line thereof to the north line of said lot; thence with said
north line to the place of beginning, together with all and
singular the improvements thereon, seized and levied upon as
the property of Brooke Mackall, jr., and will be sold to satisfy
executions Nos. 3477, 3478, 4117, and 3708, in favor of
Matthew G. Emery, George H. Plant, A. & T. F. Richards,
and Owen & Wilson.”

Before the sale took place, Mackall, jr., brought a suit in
equity against said execution creditors and the marshal. He
stated in his bill that, although he was equitably entitled to
the whole of lot 7, under the before mentioned gift of his
father, he had not received a conveyance therefor, and conse
quently did not hold the legal title. Referring to the descrip-
tion of the property as given in the levies and in the advertise-
ment of sale, he alleged that it was both an indefinite and an
impossible description, and that a sale in the mode proposed
would prejudice his rights in the remainder of the lot. He
therefore prayed that the sale be enjoined. The execution
creditors severally answered, each averring that the legal title
to the property was in Mackall, jr., in virtue of a sale, in 1862,
to one Hyde for taxes assessed upon it by the corporation of
Washington, and that Mackall, jr., as assignee of the pw-
chaser, had received and then held a tax deed for the lot,
dated October 6, 1865.

It does not appear from the record that any motion for an
injunction was made, or that an injunction was issued, or thal
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any further steps were taken, in that cause, beyond the filing
of the bill and answer. The sale under the before mentioned
executions, levies, and advertisement, occurred June 13, 1870.
The present appellant became the purchaser at the sum of
$2500, all of which, except $646.89, was required to pay judg-
ments prior in time to that recovered by A. & T. F. Richards.
On the 7th of October, 1870, he received a deed containing
the following description of the property conveyed: “Part of
lot 7 in square 223, beginning at the northeast corner of
square and running thence south 44 feet; thence westerly to
the west end of the lot; thence in a northerly direction with
the west line thereof to the north line of said lot; thence with
said north line to the beginning.” This deed was duly re-
corded February 3, 1871. Richards took possession under his
purchase, and expended large sums upon the property in order
to make it available.

On the 2d of April, 1873, Brooke Mackall, sen., (his wife
uniting and relinquishing her contingent right of dower,)
made a conveyance of lot 7, in square 223, to Joseph B. Hill
in trust, to permit the grantor to hold, occupy, and enjoy the
premises, with the rents, issues, and profits thereof, and to
convey them to such persons, and upon such terms, as the
grantor might in writing direct, and with authority in the
latter to encumber the premises or any part thereof as he or
his heirs and assigns might direct. This deed was recorded
September 29, 1873.  When it was made, Mackall, sen., knew
that his son held the tax deed of 1865; indeed, the tax
deed was made to the son by the direction or procurement of
the father.

On the 30th of January, 1874, by a deed, in which Brooke
Mackall, sen., and J oseph B. Hill, individually and as trustee,
united as grantors, lot 7, with all the buildings and improve-
ments thereon, and all the rights appertaining thereto, was
conveyed to Leonard Mackall, in trust, to hold the same for
the use and benefit of Brooke Mackall, sen., “and subject to
his absolute control and disposal, and to sell and dispose of
the same as the said Brooke Mackall, sen., may in writing

direct and require.”  This deed, for some reason, was not re-
corded until June 3, 1878,
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By deed of February 27, 1880, Brooke Mackall, sen., con.
veyed the same lot, including his interest in a pending claim
for mesne profits against Alfred Richards, together with all
the buildings and improvements thereon, and with all rights
in law or in equity appertaining thereto, to Brooke Mackall
jr., his heirs and assigns forever, for their sole use and benefit.

Mackall, sen., died March 7, 1880.

The present suit was brought by Brooke Mackall, jr., on the
11th day of April, 1882, —nearly twelve years after Richards
purchase,— for the purpose of having the sale of June 13,
1870, the conveyance of October 7, 1870, and all transfers de-
pending thereon, adjudged to be void and of no effect. The
sale and conveyance are attacked as invalid upon the follow-
ing grounds: The price paid for it was grossly inadequate;
the executions on which the sale was made were issued with-
out authority, other previous executions not having been re
turned ; the judgments on which the executions were issued
were personal judgments only, while the executions directed
the sale of specific property described therein ; the executions
did not sufficiently describe the nature of tke debtor’s interest
in the property, whether legal, equitable or otherwise, nor de
fine its boundaries, so that it could be identified, nor conform
to the description of the property as given in the declarations;
the court in two of the cases was without jurisdiction to
render any other than personal judgments, the proper tribunal
for the enforcement of mechanics’ liens being a court of
equity ; that Brooke Mackall, sen., held the legal title to the
property, and was not a party to any of the said suits ; thata
sale of an equitable interest in real estate could not be made
at law, whether for the enforcement of a mechanic’s lien or
otherwise; that at the time of the sale, Mackall, jr., had no in-
terest in the property except that arising from a verbal prom-
ise to convey and his action thereon; that the alleged levies
and sale were made long after the return day of the Wwrits;
that the executions were issued and delivered to D. S. Gooding,
who was then the marshal of the District of Columbia, whereas
the advertisement, sale and conveyance purport to have been
made by Alexander Sharp, who was marshal at the time of
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sale; that the advertisement of sale does not sufficiently de-
scribe the property, nor the nature of the interest to be sold,
or agree with the other proceedings; and that the conveyance
by the marshal does not conform to any of the proceedings
in sald causes.

The ccurt below, in special term, dismissed the bill. But
that decree was reversed in general term, the sale and convey-
ance by the marshal to Richards, and all transfers depending
thereon, being set aside as void and of no effect. As between .
the parties to the suit, the appellee was declared to be the
owner of the property, with a right to have the legal title con-
veyed to him, upon his paying appellant’s claim as judgment
creditor, as well as his disbursements in connection with said
premises. The ground upon which the court below, in gen-
eral term, proceeded, was, that “on account of the patent, and
palpable ambiguity and uncertainty in the description of the
property, both in the advertisement and in the marshal’s
deed,” the sale could not be sustained. Mackall v. Richards,
3 Mackey, 271.

Mr. Enoch Totten for appellant. Mpr. William B. Webb was
with him on the brief.

Mr. W. Willoughby for appellee.

Mr. Justrior HarLaN, after stating the facts as above re-
ported, delivered the opinion of the court.

Is appellee entitled to relief in a court of equity in respect
tothe sale of June 13, 1870% In Badger v. Badger, 2 Wall.
87, 95, it was said that a party who makes an appeal to the
conscience of the chancellor should “set forth in his bill
specifically what were the impediments to an earlier prosecu-
tlon of his claim ; how he came to be so long ignorant of his
rights, and the means used by the respondent to fraudulently
keep him in ignorance ; and how and when he first came to a
knowledge of the matters alleged in his bill; otherwise, the
Chanc.ellor may justly refuse to consider his case, on his own
showing, without inquiring whether there is a demurrer or
formal plea of the statute of limitations in his answer.” So
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in Sullivan v. Portland, dc., Railroad Co., 94 U. S. 806, 811:
“To let in the defence that the claim is stale, and that the
bill cannot, therefore, be supported, it is not necessary that a
foundation be laid by any averment in the answer of defend-
ants. If the case, as it appears at the hearing, is liable to the
objection by reason of the laches of the complainants, the
court will, upon that ground, be passive and refuse relief”
In the latter case, it was said that equity would sometimes
refuse relief where a shorter time than that prescribed by the
statute had elapsed without suit. See also Fwme v. Beal, 17
Wall. 336 ; Marsh v. Whitmore, 21 Wall. 178, 184, 185; Huy
ward v. National Bank, 96 U. S. 611, 617 ; Speidel v. Henric,
120 U. S. 377, 387. .

These principles, applied to the present case, lead to a rever-
sal, upon the ground that the appellee, upon his own showing,
has been guilty of gross laches in applying for relief. When
the sale to Richards was made the appellee had in his posses-
sion a tax deed to himself conveying the legal title to the
whole of lot 7. While he says he was advised by counsel
that that deed was of no value, and for that reason he did not
put it upon record, he fails to suggest in his pleadings any
reason why it was not sufficient to invest him with the legal
title to the premises. The evidence fairly justifies the conclu-
sion that he was induced, by reason of his embarrassed finan-
cial condition, to keep it from record in order thereby to
confuse the title to the property, and increase the difficulties
in the way of creditors reaching it for his debts. Be that as
it may, and assuming that the tax deed was invalid, the ap-
pellee having gone into possession of lot 7, and improved it,
with the consent of his father, and under the latter’s promise
to convey it to him, he was entitled, at any time after the sale
to Richards, to raise the identical questions now presented, s
to the invalidity of the sale and conveyance. He made, as We
have seen, an effort, before the sale, to have it stopped; but
he did not prosecute the suit brought for that purpose; and
after the sale, so far as the record shows, he took no legal
steps whatever to prevent a conveyance being made to the
purchaser or to have the sale set aside. It is true he alleges
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that he complained to Richards of the injustice done by the
sale, and endeavored to procure a compromise with him; that
the latter repeatedly promised to do what was right, and to
release his claim on the property when he was reimbursed by
rents and profits for the money he had expended; that Rich-
ards promised to render an account of his claim, but no account
was ever rendered, except one so extravagant that it could not
be considered ; and that he has never been able to effect any
arrangement with him. The evidence does not sustain these
allegations. Appellee testifies that in August, 1873, his father
tendered to Richards the amount of his judgment, together
with all the expenses and costs of all kinds. DBut he admits
that the appellant declined to accept the money. While appel-
" lant was, perhaps, willing to surrender his purchase, shortly
after it was made, if he had been reimbursed his expendi-
tures in connection with the property, there is no satisfactory
proof that he ever recognized the legal or equitable right
of the appellee or of any one else to deprive him of the full
benefit of that purchase. We find nothing whatever in the
record to excuse the failure of the appellee to institute legal
proceedings, in due time, to have the sale set aside. e knew
that the appellant relied upon the sale, and upon the faith of
it expended large sums. Ile knew that the premises here in
dispute were in fact levied on for his debts, and were intended
to be sold in satisfaction of those debts. DBut after the prop-
erty has largely increased in value, and after sleeping upon
his rights for nearly twelve years, with information, during
ﬂ}e whole of that period, of every fact now relied upon by
him, appellee asks the aid of a court of equity to set aside the
sale and conveyance, and adjudge him to be the owner of the
property; and chiefly, because of a mistake of the officer in
1ot so describing the premises in the advertisement of sale
and in the conveyance, as to properly identify them. In our
Judgment, he is not in a position to claim the interference of
z court of equity. For that reason alone, the judgment must
e

Reversed and the cause remanded, with direction to dismiss
the bill.
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WHITNEY «. ROBERTSON.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THY
SOUTHERN DISTRICT OF NEW YORK.

Argued December 13, 14, 1887. — Decided January 9, 1888,

The treaty of February 8, 1867, with the Dominican Republic (art. 9) pro-
vides that ¢ no higher or other duty shall be imposed on the importation
into the United States of any article the growth, produce, or manufacture
of the Dominican Republic, or of her fisheries, than are or shall be pay-
able on the like articles the growth, produce, or manufacture of any
other foreign country or of its fisheries.” The convention of January
30, 1875, with the king of the Hawaiian Islands provides for the impor-
tation into the United States, free of duty, of various articles, the prod-
uce and manufacvure of those islands, (among which were sugars,) in
consideration of certain concessions made by the king of the Hawaiian
Islands to the United States. Held, that this provision in the treaty
with the Dominican Republic did not authorize the admission into the
United States, duty free, of similar sugars, the growth, produce, or mant-
facture of that republic, as a consequence of the agreement made with the
king of the Hawaiian Islands, and that there was no distinction in prin-
ciple between this case and Bartram v. Robertson, 122 U. S. 116.

By the Constitution of the United States a treaty and a statute are placed
on the same footing, and if the two are inconsistent, the one last in date
will control, provided the stipulation of the treaty on the subject is self-
executing.

Tris was an action to recover back duties alleged to haw
been illegally exacted. Verdict for the defendant and judg
ment on the verdict. The plaintiffs sued out this writ of
error.

Mi. A. J. Willard and Mr. II. F. Tremain for plaintiffs in
error. Mr. M. W. Tyler was with them on their brief.

Mr. Solicitor General for defendant in error.

Mge. Jusrice Frerp delivered the opinion of the court.

The plaintiffs are merchants, doing business in the city of
New York, and in August, 1882, they imported a large quar
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tity of “centrifugal and molasses sugars,” the produce and
manufacture of the island of San Domingo. These goods
were similar in kind to sugars produced in the Hawaiian
Islands, which are admitted free of duty under the treaty
with the king of those islands, and the act of Congress, passed
to carry the treaty into effect. They were duly entered at
the custom house at the port of New York, the plaintiffs
claiming that by the treaty with the Republic of San Domingo
the goods should be admitted on the same terms, that is, free
of duty, as similar articles, the produce and manufacture of
the Hawaiian Islands. The defendant, who was at the time
collector of the port, refused to allow this claim, treated the
goods as dutiable articles under the acts of Congress, and
exacted duties on them to the amount of $21,936. The plain-
tiffs appealed from the collector’s decision to the Secretary of
the Treasury, by whom the appeal was denied. They then
paid under protest the duties exacted, and brought the present
action to recover the amount.

The complaint set forth the facts as to the importation of
the goods, the claim of the plaintiffs that they should be
admitted free of duty because like articles from the Hawaiian
Islands were thus admitted, the refusal of the collector to
allow the claim, the appeal from his decision to the Secretary
of the Treasury and its denial by him, and the payment under
protest of the duties exacted, and concluded with a prayer for
judgment for the amount. The defendant demurred to the
complaint, the demurrer was sustained, and final judgment
Ivas enteved in his favor, to review which the case is brought
ere,

The treaty with the king of the Hawaiian Islands provides
for the importation into the United States, free of duty, of
.Various articles, the produce and manufacture of those islands,
In consideration, among other things, of like exemption from
dUt.y » on the importation into that country, of sundry specified
articles which are the produce and manufacture of the United
States. 19 Stat. 625. The language of the first two articles
of the treaty, which recite the reciprocai engagements of the
tWo countries, declares that they are made in consideration
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“of the rights and privileges” and “as an equivalent there
for,” which one concedes to the other.

The plaintiffs rely for a like exemption of the sugars im-
ported by them from San Domingo upon the 9th article of
the treaty with the Dominican Republic, which is as follows:
“No higher or other duty shall be imposed on the importa-
tion into the United States of any article the growth, produce,
or manufacture of the Dominican Republic, or of her fisheries;
and no higher or other duty shall be imposed on the importa-
tion into the Dominican Republic of any article the growth,
produce, or manufacture of the United States, or their fisher-
ies, than are or shall be payable on the like articles the
growth, produce, or manufacture of any other foreign coun-
try, or its fisheries.” 15 Stat. 473, 478.

In Bartram v. Robertson, decided at the last term, (122
U. S. 116,) we held that brown and unrefined sugars, the
produce and manufacture of the island of St. Croix, which is
part of the dominions of the king of Denmark, were not
exempt from duty by force of the treaty with that country,
because similar goods from the Hawaiian Islands were thus
exempt. The first article of the treaty with Denmark pro-
vided that the contracting parties should not grant “any par-
ticular favor” to other nations in respect to commerce and
navigation, which should not immediately become common to
the other party, who should “enjoy the same freely if the
concession were freely made, and upon allowing the same
compensation if the concession were conditional.” 11 Stat.
719. The fourth article provided that no “higher or other
duties” should be imposed by either party on the importation
of any article which is its produce or manufacture, into the
country of the other party, than is payable on like articles
being the produce or manufacture of any other foreign coun-
try. And we held in the case mentioned that ¢ those stipt-
lations, even if conceded to be self-executing by the way of a
proviso or exception to the general law imposing the duties,
do not cover concessions like those made to the H'wmudn
Islands for a valuable consideration. They were pledges of
the two contracting parties, the United States and the king of
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Denmark, to each other, that in the imposition of duties on
goods imported into one of the countries which were the
produce or manufacture of the other, there should be no dis-
crimination against them in favor of goods of like character
imported from any other country. They imposed an obliga-
tion upon both countries to avoid hostile legislation in that
respect. But they were not intended to interfere with special
arrangements with other countries founded upon a cencession
of special privileges.”

The counsel for the plaintiffs meet this position by pointing
to the omission in the treaty with the Republic of San Do-
mingo of the provision as to free concessions, and concessions
upon compensation, contending that the omission precludes
any concession in respect of commerce and navigation by our
government to another country, without that concession being
at once extended to San Domingo. We do not think that the
absence of this provision changes the obligations of the
United States. The 9th article of the treaty with that repub-
lic, in the clause quoted, is substantially like the 4th article in
the treaty with the king of Denmark. And as we said of the
latter, we may say of the former, that it is a pledge of the
contracting parties that there shall be no discriminating legis-
lation against the importation of articles which are the
growth, produce, or manufacture of their respective countries,
in favor of articles of like character, imported from any
other country. It has no greater extent. It was never
designed to prevent special concessions, upon sufficient con-
siderations, touching the importation of specific articles into
the country of the other. It would require the clearest lan-
guage to justify a conclusion that our government intended to
preclude itself from such engagements with other countries,

}Vhich might in the future be of the highest importance to its
Interests.

But, independently of considerations of this natare, there is
another and complete answer to the pretensions of the plaintiffs.
The act of Congress under which the duties were collected
authorized their exaction. It is of general application, making

1o exception in favor of goods of any country. It was passed
VOL. CXX1v—13
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after the treaty with the Dominican Republie, and, if there he
any conflict between the stipulations of the treaty and the
requirements of the law, the latter must control. A treaty is
primarily a contract between two or more independent nations,
and is so regarded by writers on public law. For the infrac-
tion of its provisions a remedy must be sought by the injured
party through reclamations upon the other. When the stipu-
lations are not self-executing they can only be enforced pursu-
ant to legislation to carry them into effect, and such legislation
is as much subject to modification and repeal by Congress as
legislation upon any other subject. If the treaty contains
stipulations which are self-executing, that is, require no legisla-
tion to make them operative, to that extent they have the
force and effect of a legislative enactment. Congress may
modify such provisions, so far as they bind the United States,
or supersede them altogether. By the Constitution a treaty
is placed on the same footing, and made of like obligation,
with an act of legislation. DBoth are declared by that instru-
ment to be the supreme law of the land, and no superior
efficacy is given to either over the other. When the two relate
to the same subject, the courts will always endeavor to construe
them so as to give effect to both, if that can be done without
violating the language of either; but if the two are inconsis-
tent, the one last in date will control the other, provided
always the stipulation of the treaty on the subject is sell
executing. If the country with which the treaty is made i
dissatisfied with the action of the legislative department, it
may present its complaint to the executive head of the govern-
ment, and take such other measures as it may deem essential
for the protection of its interests. The courts can afford no
redress. Whether the complaining nation has just cause of
complaint, or our country was justified in its legislation, are not
matters for judicial cognizance. In Zaylor v. Morton, 2 Cur
tis, 454, 459, this subject was very elaborately considered at
the ecircuit by Mr. Justice Curtis, of this court, and he he;ld
that whether a treaty with a foreign sovereign had been vio-
lated by him; whether the consideration of a particular
stipulation of the treaty had been voluntarily withdrawn by
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one party so that it was no longer obligatory on the other;
whether the views and acts of a foreign sovereign had given
just occasion to the legislative department of our government
to withhold the execution of a promise contained in a treaty,
or to act in direct contravention of such promise, were not
judicial questions ; that the power to determine these matters
had not been confided to the judiciary, which has no suitable
means to exercise it, but to the executive and legislative de-
partments of our government ; and that they belong to diplo-
macy and legislation, and not to the administration of the
laws. And he justly observed, as a necessary consequence of
these views, that if the power to determine these matters is
vested in Congress, it is wholly immaterial to inquire whether
by the act assailed it has departed from the treaty or not, or
whether such departure was by accident or design, and, if the
latter, whether the reasons were good or bad.

In these views we fully concur. It follows, therefore, that
when a law is clear in its provisions, its validity cannot be
assailed before the courts for want of conformity to stipula-
tions of a previous treaty not already executed. Considera-
tions of that character belong to another department of the
government. The duty of the courts is to construe and give
effect to the latest expression of the sovereign will. In Head
Honey Cases, 112 U. 8. 580, it was objected to an act of Con-
gress that it violated provisions contained in treaties with
_foreign nations, but the court replied that so far as the provis-
lons of the act were in conflict with any treaty, they must
prevail in all the courts of the country ; and, after a full and
elaborate consideration of the subject, it held that “so far as
@ treaty made by the United States with any foreign nation
c@n be the subject of judicial cognizance in the courts of this
country, it is subject to such acts as Congress may pass for its
enforcement, modification, or repeal.”

Judgment offirmed.
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KELLY ». HEDDEN.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF NEW YORK.

Argued December 13, 14, 1887. — Decided January 9, 1888.

The distinction between this case and Whitney v. Robertson, ante, 190, does
not warrant a different disposition of it.

Tars was an action to recover back duties alleged to have
been illegally exacted. It was argued with Whitney v. Rol-
ertson, ante, 190.

Mr. A. J. Willord and Mr. . E. Tremain for plaintiff
error. Mr. M. W. Tyler was with them on their brief.

Mr. Solicitor General for defendant in error.
Mz. Jvstice Fierp delivered the opinion of the court.

This case, except in one particular, presents the same ques
tions considered and determined in Whetney v. LRobertson.
The exceptional circumstance is this, that the act of 188,
under which the duties were levied and collected, to recover
which the action is brought, declares that nothing in it * shal
in any way change or impair the force and effect of any treaty
between the United States and any other government, or any
laws passed in pursuance of or for the execution of any sueh
treaty, so long as such treaty shall remain in force in respect
of the subjects embraced in this act.” 22 Stat. 525. The
most that can be conceded to this provision is, that it Jeaves @
previous treaty relating to the same subjects unaffected by the
act. Our observations in the former case, as to the effect of
subsequent legislation in conflict with the stipulations of 2
treaty, are therefore inapplicable to the present case. Buf all
other considerations as to specific exemptions in return fOf
special concessions remain, in answer to the alleged contentlon
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of the plaintiffs that articles, the produce and manufacture of
the island of San Domingo should be admitted free of duty
because similar articles, the produce and manufacture of the
Hawaiian Islands, are thus admitted.

Judgment affirmed.

SEARL ». SCHOOL DISTRICT NO. 2.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF COLORADO

Argued December 20, 1887. — Decided January 16, 1888.

The proceeding, authorized by the statutes of Colorado, for condemning
land to public use for school purposes, is a suit at law, within the mean-
ing of the Constitution of the United States and the acts of Congress
conferring jurisdiction upon the courts of the United States, which may
be removed into a Circuit Court of the United States from a state cours.

Tuis was an appeal from a judgment of the Circuit Court,
remanding a cause to the state court from which it had been
removed. The case is stated in the opinion of the court.

Mr. Walter H. Smith for plaintiff in error. Mr. A. 7.
Brition and Mr. A. B. Browne were with him on the brief.

Mr. Samuel P. Rose and Mr. F. W. Owers also filed a brief
for same.

No appearance for defendant in error.
Mr. Justicr Marraews delivered the opinion of the court,

On June 2, 1884, School District No. 2 in the County of
Lake and State of Colorado filed a petition in the county
court of that county against R. S. Searl, the owner of a cer-
tain lot of land in the city of Leadville, therein described, for
the purpose of condemning the same to public use for school
Purposes, and praying that the amount to be paid as compen-
sation therefor should be assessed according to the statute in,
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such cases provided. On June 10, 1884, the defendant ap.
peared, and being a citizen of the State of Kansas, filed his
petition and bond for the removal of said cause to the Circuit
Court of the United States for that district, on the ground that
the controversy therein was between citizens of different States.
An order for the removal of the cause was thereupon made
by the state court. On June 28, 1884, the plaintiff moved to
remand the same, which motion was granted, and the cause
was thereby remanded. To review this judgment the present
writ of error is prosecuted.

By § 3035 of the General Statutes of the State of Colorado,
the plaintiff is a body corporate, and authorized to hold prop-
erty and be a party to suits and contracts  the same as muni-
cipal corporations in this State.” The code of civil procedure
of that State provides for the appropriation of private prop-
erty for public use, and authorizes a judicial proceeding in the
district or county court for the purpose of ascertaining and
awarding the amount of compensation to be paid therefor.
It requires the filing of a petition setting forth the authority
of the plaintiff to acquire the property in that mode, the pur-
pose for which it is sought to be taken, a description of the
property, and the names of all persons interested therein, who
are to be made defendants and brought into court by the
service of a summons or other process, as in other casesis
provided by law. It provides, in the first instance, for the
ascertainment of the amount of compensation or damages by
a commission of three frecholders, but also that before the
appointment of such commissioners any defendant may de-
mand a jury of six freeholders residing in the county, t
ascertain, determine, and appraise the damages or compensi-
tion to be allowed, and prescribes in such case the mode of
trial, at which the court or judge shall preside in the same
manner and with like power as in other cases; that evidence
shall be admitted or rejected by the court or judge according
to the rules of law; and at the conclusion of the evidence that
the matters in controversy may be argued by counsel to the
jury, and at the conclusion of the argument that the court or
judge shall instruct the jury in writing in the same manner a8
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in cases at law ; that motions for a new trial, and to set aside
the verdict, may be made and heard as in other cases; that an
appeal may be taken to the Supreme Court in the same man-
ner as provided by law for taking appeals from the District
Court to the Supreme Court; and that a writ of error from
the Supreme Court shall lie in every such case to bring in
review the final determination. Such a proceeding, according
to the decision of this court in Kokl v. United States, 91 U. S.
367, is a suit at law, within the meaning of the Constitution
of the United States and the acts of Congress conferring
jurisdiction upon the courts of the United States. In Boom
Co. v. Patterson, 98 U. 8. 403, 406, speaking of a judicial
proceeding to appropriate private property to a public use
and to fix the compensation therefor, it was said: “If that
inquiry take the form of a proceeding before the courts, be-
tween parties, the owners of the land on one side, and the
company seeking the appropriation on the other, there is a
controversy which is subject to the ordinary incidents of a
civil suit;” and among such incidents, it was held in that
case, was the right, on the ground of citizenship, to remove it
from a state to a federal tribunal for hearing and determina-
tion. The same point was ruled in the Pacific Railroad
Bemoval Cases, 115 U. 8. 1, 18. In Gaines v. Fuentes, 92
U.8. 10, it was held that a controversy between citizens is
involved in a suit whenever any property or claim of the
parties capable of pecuniary estimation is the subject of
litigation and is presented by pleadings for judicial determi-
nation,

The fact that the Colorado statute provides for the ascer-
fainment of damages by a commission of three frecholders,
unless at the hearing a defendant shall demand a jury, does
not make the proceeding from its commencement any the
less a suit at law within the meaning of the Constitution and
acts of Congress and the previous decisions of this court.
The appointment of the commissioners is not, as in the case
?f Boom Co. v. Patterson and the Pacific Railroad Removal
“uses, a step taken by the party seeking to make the appro-
priation ez parte and antecedent to the actual commencement
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of the adversary proceeding ¢nter partes, which constitutes a
suit in which the controversy takes on the form of a judicial
proceeding. Because under the Colorado law the appoint
ment of the commissioners is a step in the suit after the filing
of the petition and the service of summons upon the defend-
ant. It is an adversary judicial proceeding from the begin-
ning. The appointment of commissioners to ascertain the
compensation is only one of the modes by which it is to be
determined. The proceeding is, therefore, a suit at law from
the time of the filing of the petition and the service of process
upon the defendant.

The precise question involved here was passed upon and
satisfactorily dealt with by the Circuit Judge in the Circuit
Court for the District of Colorado in the case of the Colorado
Midland Railway Co. v. Jones, 29 Fed. Rep. 193, and by the
Circuit Court for the Western District of Michigan by the
District Judge, Brown, in the case of 7he Mineral Eonge
Railroad Co.v. The Detroit and Lake Superior Copper Co.,
25 Fed. Rep. 515.

The case was properly removed, and the motion to remand
erroneously granted. The judgment of the Circuit Court
thereon is accordingly

Reversed, and the cause remanded to the Circuit Cowrt with

directions to proceed therein.

IN RE SAWYER and Others.

ORIGINAL,

Argued December 12, 1887, — Decided January 9, 1888.

A court of equity has no jurisdiction of a bill to stay criminal proceedings-

A court of equity has no jurisdiction of a bill to restrain the removal of 8
public officer.

The Circuit Court of the United States has no jurisdiction or authority‘t‘0
entertain a bill in equity to restrain the mayor and council of a city
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in Nebraska from removing a city officer upon charges filed against him
for malfeasance in office; and an injunction issued upon such a bill, as
well as an order committing the defendants for contempt in disregarding
the injunction, is absolutely void, and they are entitled to be discharged
on habeas corpus.

Tuis was a petition for a writ of Aabeas corpus, in behalf of
the mayor and eleven members of the city council of the city
of Lincoln in the State of Nebraska, detained and imprisoned
in the jail at Omaha in that state by the marshal of the
United States for the District of Nebraska, under an order of
attachment for contempt, made by the Circuit Court of the
United States for that district, under the following circum-
stances :

On September 24, 1887, Albert F. Parsons presented to the
Circuit Judge a bill in equity against said mayor and council-
men, the whole of which, except the title, the address and the
signature, was as follows:

“Your petitioner is, and for more than fifteen years last
past has been, a citizen of the United States, and a resident
and citizen of the State of Nebraska, and as such citizen has
been and is entitled to the equal protection of the laws, and to
life, liberty and property ; nor could he be deprived thereof
without due process of law, nor denied the same within the
jurisdiction of the United States or of the State of Nebraska.

“On the day of April, 1886, this complainant was duly
and legally elected to the office of police judge of the city of
Lincoln, in Lancaster County, Nebraska, and soon thereafter
did duly qualify and enter into the discharge of his duties as
such police judge; and ever since, and yet at this time, com-
plainant has held and exercised all the functions and performed
all the duties of the said office; and for the last six months
and more all of the respondents except the said Andrew J.
Sax.vyer have been and yet are the duly elected, qualified and
acting councilmen of the said city, and the said Sawyer has

been and yet is the duly elected, qualified and acting mayor
of the said city.
“On the

day of August, 1887, and for a long time

prior thereto, there was a certain ordinance in the said city in
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full force, relating to the removal from office of any official
of the said city, and which said ordinance provided that no
officer of said city should be put upon trial for any offence
charged against him, except before all the members of the said
city council.

“On the day of August, 1887, one John Sheedy, Gus.
Saunders and A. J. Ilyatt filed in writing with the city clerk
of said city certain charges against this complainant, charging
this complainant with appropriating the moneys of the said
city, and a copy of which is hereto attached and made a part
hereof ;! and said mayor thereupon referred the said matter

1 To the Honorable Mayor and Council of the City of Lincoln:

Your petitioners, John Sheedy and A. Saunders, respectfully represent to
this honorable body, that they are citizens and resident taxpayers of the
city of Lincoln; and your petitioners would further represent that on the
13th day of July, 1887, they employed a skilful accountant, one M. M.
White, a resident and taxpayer of this city, to examine into the dockets and
files and reports of A.F. Parsons, police judge of this city of Lincoln, to
learn whether said A. F. Parsons, police judge, was making true and proper
statements to the city of the business done by him as police judge, and to
further ascertain whether or not said A. F. Parsons, police judge, had
turned over to the city and county treasurers all moneys coming into lis
hands as fines and properly belonging to the city and county.

And your petitioners say that after a proper and careful examination of
the files and dockets and reports of said A. F. Parsons, police judge, they
have ascertained beyond question that said A. F. Parsons, police judge, has
appropriated to his own use and benefit large sums of money which is the
property of the city of Lincoln, and that he now has and keeps for his own
use moneys which he has collected as fines from persons brought before
him as police judge for violating the city ordinances.

And your petitioners say that the said A. F. Parsons, as police judge,
collected fines for the violation of the city ordinances, in the months of
August, September, October, November and December, 1886, which fines
and moneys he has appropriated to his own use, and has utterly failed to
keep any record or account of the same or to account to the city, or turn
over to the city treasurer any of the moneys so appropriated, as is required
by law.

And your petitioners say that in the months of April, May and June,
1887, the said A. T. Parsons received fines from divers persons, as police
judge, which he has appropriated to his own use, and had wholly failed to
keep any record of said fines or to account to the city for the same.

And your petitioners say that the said A. F. Parsons, as police judge
collected fines from divers persons in the month of May, 1887, and the
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to a committee of only three of the members of the said council,
to make a finding of fact and law upon the said charges; and
said committee of three caused a notice to be served upon your
complainant, requiring him to appear and defend himself before
them ; and complainant did appear before said committee, and
then objected to the jurisdiction of the said committee, that
they had no right or authority to render a verdict of the fact
against him, or give judgment of law upon the said charges,
or to hear or determine the said trial; and thereupon the
said committee reported back the said charges to said mayor
and council, that the said committee, under the charter to the
said city, had no right or authority to render a verdict or judg-
ment upon the said charges. DBut the said Sheedy and Saun-
ders, who are, and for more than ten years have been, common
gamblers in the said city, and are men of large wealth and

months of March and April, 1887, and the month of September, 1836, which
fines he has appropriated to his own use and benefit, and has wholly failed
to keep any record of the said fines, or to make any report to the city of
the same.

And your petitioners say that the said A. F. Parsons has been police
judge since April, 1886, and that during that time he has collected fines for
the violation of statutes of Nebraska to the amount of $329, according
to his dockets, and up to the 19th day of July, 1887, he had turned in to the
county treasurer of Lancaster County but the sum of $15; whereas he had
in his possession on the 1st day of July, 1887, the said sum of $314, which
properly belonged to the county.

And your petitioners say that on said 19th day of July, 1887, the day on
which the accountant M. M. White completed the investigation of the said
Dolice judge’s dockets, said Parsons paid into the county treasury the sum
of $195, which leaves due the county the sum of $119, which was in his
possession on the 19th day of July, 1887.

Your petitioners therefore ask that the Honorable Mayor and Council
nay appoint a committee of your honorable body, and that a time and place
be mentioned on which to take testimony inquiring into the conduct of A.
F. Parsons as police judge and to investigate the management of his office,
and to give the said A. F. Parsons and your petitioners notice of such time
and place, and your petitioners will appear with the evidence and testimony
broving the facts hereinbefore stated.

A. SAUNDERS.
JOHN SHEEDY.
A. J. Hyart.
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influence in said city council, at once and on the —— day of
August, 1887, and long after said complaint against this com-
plainant had been filed, and long after said committee had
reported back to said mayor and city council that they had
no right, power or authority to hear said trial or to render
either verdict or judgment in said proceedings, did procure the
passage ‘of another and different and ex post facto ordinance,
granting to the said committee of three, instead of the council
of twelve members, as by said ordinance required, the right
and power to try the facts as alleged in said charges and make
a report thereon, and, if in their judgment they saw fit, to
report to said mayor and city council that the office of the
police judge should be declared vacant, and that the said
mayor should fill the office of the said police judge, now occu-
pied by your complainant, with some other person.

“ And after the passage of this ez post facto law, said com-
mittee of three assumed jurisdiction to render a verdict of
fact, and to hear and determine the said charges, and add
thereto a conclusion of law, and notified this complainant to
again appear and defend himself before the said committee,
and this complainant then and there again objected to the
jurisdiction of said committee to make any finding of facts
against him, or to render any judgment or report thereon,
upon the ground that said new ordinance was ex post fact,
and that said committee had no jurisdiction.

“On the 19th day of September, 1887, the said committee,
having heard before themselves, denying to complainant &
trial to a jury, and the evidence for the prosecution of the said
action by certain gamblers and pimps, no material evidence
for the prosecution being offered to them otherwise, did render
a finding of fact against this complainant, and recommending
to said mayor and city council that the office of police judge
should be declared vacant, and that the said mayor should fil
the said office by the appointment of some other person than
complainant, and found that said ordinance was not e post
Jacto ; and the said mayor and city council have set the mat-
ter for final vote on Tuesday, the 27th day of September
1887, and threaten and declare that on the said day they will
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declare the office of the said complainant vacant, without
hearing or reading the evidence taken before said committee,
and appoint some other person to fill the same, and which re-
port untruthfully states that all their evidence is filed there-
with, and fraudulently so to suppress a certain book offered in
evidence by complainant, which book is in the handwriting of
said Gus. Saunders, and which is done to favor and aid and
protect said gamblers, and to fraudulently obtain the removal
of complainant from his said office.

“This complainant says that all of the said proceedings,
trial, verdict, and other acts and doings of the said city coun-
cil, and the ordinance approved ———————— as well as the
said ordinance approved August , 1887, were and are ille-
gal and void, and contrary to, and in conflict with, and pro-
hibited by, the Constitution of the United States, whereby
among other things it is provided that no person shall be
deprived of life, liberty or property without due process of
law, nor deny to any person within its jurisdiction equal pro-
tection of the law, nor be adjudged of or tried for any offence
by an ex post facto law ; and complainant says that forasmuch
as by the Constitution of the United States it is provided that
no person shall be deprived of life, liberty or property with-
out due process of law, and that in all criminal prosecutions
the accused shall have the right of process to compel the at-
tendance of witnesses in his behalf, and a speedy trial by an
mpartial jury of the county in which the offence is alleged to
have been committed, and that no ez post facto law shall be
passed, and that all of said rights shall remain inviolate, but
such rights being denied by said ordinance and proceedings
aforesaid to this complainant, he has been and is, and is
threatened to be, deprived of such rights without due process
of law, and that the same is ex post facto law, within the
meaning of the Constitution of the United States, and which
Protection has nor is not accorded to this complainant, he has
been by said proceedings, and yet is, deprived of the equal
protection of the laws.

A.U of which illegal and oppressive acts and things are in
violation of and in conflict with the Constitution of the United
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States, and ought to be redressed by the judicial powers there.
of.

“ Wherefore complainant prays that a writ of injunction
may be allowed by your honor to be issued out of this honor-
able court, under the seal thereof, directed to the respondents
and all thereof, that they proceed no further with the charges
against this complainant, and that no vote be had by the city
council or the said defendants upon the pretended findings of
the facts, verdict or report, and filed September 19th, 1887,
with the said city clerk, handed in by Councilman Billingsley,
and that said defendants nor any of them do not declare said
office vacant, or in any way or manner proceed further with
said charges, nor appoint any person to fill said office; that
said defendants may appear and answer this your complain-
ant’s bill, but answer under oath being expressly waived ; that
on the final hearing of this action said injunction be made per-
petual, and that the defendants pay the costs of this action,
and that the complainant have such other, further and differ-
ent relief as justice may require.”

Annexed to the bill was an affidavit of Parsons that he had
read it, and knew all the facts therein set forth, and that the
same were true.

On reading the bill, the Circuit Judge ordered that the de-
fendants show cause before the Circuit Court, why a prelim!
nary injunction should not issue as prayed for, “and that in
the mean time, and until the further order of the court, they
be restrained from doing any of the matters sought to be
enjoined.”

In accordance with the prayer of the bill and the order of
the judge, an injunction was forthwith issued and served upon
the mayor and councilmen.

After this, at a meeting of the city council held for the pur-
pose, the mayor and councilmen proceeded to take up and
consider the charges against Parsons, and, after considering
the evidence, passed a resolution by which they ¢find that
said Parsons received a number of fines for the violation of
the eity ordinances, which he failed to turn in to or report 10
the city treasurer at times required by law, and specified I
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the charges against said Parsons,” and that his arrangement
with the gamblers and prostitutes, that if they would pay a
fine monthly they would not otherwise be molested, was in
direct violation of law, and calculated to bring the city gov-
ernment into disgrace;” and ¢ therefore confirm the report of
the committee who reported to this council on the charges
against said Parsons, and declare the office of police judge of
the city of Lincoln vacant, and request the mayor to fill the
office with some competent person.” Thereupon the mayor
nominated, and the council on motion confirmed, H. J. Whit-
more to be police judge, to fill the vacancy; and the mayor
issued an order to the city marshal, informing him that Whit-
more had been duly qualified and given bond and been commis-
sioned as police judge, and directing him to see that he be
duly installed in his office. Parsons declining to recognize the
action of the city council, or to surrender the office, the city
marshal forcibly ejected him and installed Whitmore.

Upon an affidavit of Parsons, charging the mayor and
councilmen with wilful and contemptuous violation of the
injunction, stating the above facts, and accompanied by a copy
of a notice to him from the city clerk, setting forth the resolu-
tion of the city council, and the nomination and confirmation
of Whitmore, as well as by a copy of the mayor’s order to the
city marshal, the Circuit Court issued a rule to the mayor and
councilmen to show cause why they should not be attached
for contempt. Upon their answer to that rule, under oath,
producing copies of the ordinances under which they acted,
(the material parts of which are set forth in the margin,})

! The original ordinance contained these sections :

“8Ekc. 1. Whenever any officer of the city of Lincoln, whose office is
elective, shall he guilty of any wilful misconduct or malfeasance in office,
he may be removed by a vote of two thirds of all the members elected to
the council ; Provided, that no such officer shall be removed from office
unless charges in writing, specifying the misconduct or nature of the mal-
fe.asance, signed by the complainant, and giving the name of at least one
Wltne.zss besides the complainant, to support such charges, shall be filed with
t?ie City clerk, president of the council, or mayor, which charge and specifica-
‘10n..% shall be read at a regular meeting of the council, and a copy thercof,
certified by said clerk, president of the council, or mayor, accompanied with a
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admitting and justifying their disregard of the injunction, and
suggesting a want of jurisdiction in the Circuit Court to make
the restraining order, the court granted an attachment for
their arrest; and, upon a hearing, found them guilty of
violating the injunction, and adjudged that six of them pay

notice to show cause, at the next regular meeting of said council, why he
shall not be removed from office, shall be served upon the officer so accused
at least five days before the time fixed to show cause.

¢ SEc. 2. In case the said accused officer shall neglect to appear and file
a denial in writing, or render a reason for not doing so, at the first regular
meeting of said council after being duly notified, the said charge and
specifications shall be taken as true, and the council shall declare the office
vacant.

¢ Src. 3. In case said officer shall file a denial of said charge and specifi-
cations in writing, the council shall adjourn to some day for the trial of said
officer; and if upon the trial of said officer said council shall be satisfied
that he is guilty of any misconduct wilfully, or malfeasance in office, they
shall cause such finding to be entered upon their minutes, and shall declare
said office vacant, and shall proceed at once to fill such vacancy in the man-
ner provided by statute and ordinance.

“Suc. 4. All proceedings and notice in the matter of such charges may
be served by the marshal or any policeman, and the return of any such
officer shall be sufficient evidence of the service thereof; service and refurn
shall be in the manner provided by law for the service of summonses in
justice’s courts.”

By the ordinance of August 24, 1887, section 8 of the former ordinance
was repealed, and the following amendment substituted :

‘In case said officer shall file a denial of the said charges and specifica-
tions in writing, the council, or the committee of the council, to whom said
charges shall have been referred, shall appoint some day for the trial of said
officer, and if upon the trial of said officer said council or said committee
shall be satisfled that he is guilty of any misconduct wilfully, or malfea-
sance or misfeasance in office, the council shall cause its findings, or the
tindings of said committee, to be entered upon the minutes of the council,
and the council shall declare the said office vacant and the said officer
removed therefrom. The council shall then forthwith cause the mayor {0
be notified that the said office is vacant and that said officer is so removed:
‘When the mayor is so notified, the said office shall be filled by appointmeut
of the mayor by the assent of the council; and such person so appointed
shall hold said office until the next general election, and as in such case py
statute and ordinance made and provided. If the officer against whom said
charges are made shall appear and defend against the same, he shall be held
and deemed to have waived all irregularities of proceedings, if any, a8 do
not affect the merits of his defence.”
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fines of six hundred dollars each, and the others fines of fifty
dollars each, beside costs, and in default of payment thereof
stand committed to the custody of the marshal until the fines
and costs should be paid, or they be otherwise legally dis-
charged. They did not pay the fines or costs, and were
therefore taken and held in custody by the marshal.

The petition for a writ of Aabeas corpus alleged “that the
court had no jurisdiction of said suit commenced by the said
Albert F. Parsons against your petitioners, and that said
restraining order was not a lawful order, and that said judg-
ment of said court that your petitioners were in contempt, and
the sentence of said court that your petitioners pay a fine and
suffer imprisonment for violating said restraining order, is
void, and wholly without the jurisdiction of the Circuit Court
of the United States, and in violation of the Constitution of
the United States;” and further alleged “as special circum-
stances, making direct action and intervention of this court
necessary and expedient, that it would be useless to apply to
the Circuit Court of the United States for the District of
Nebraska for a writ of habeas corpus, because both the Circuit
and District Judges gave it as their opinion in the contempt
proceedings that the said restraining order was a lawful order
and within the power of the court to make.”

Mr. @. M. Lambertson for petitioners.
Mr. L. C. Burr opposing, on behalf of Parsons.

M k. JusTicE GrAY, after stating the case as above reported,
delivered the opinion of the court.

The question -presented by this petition of the mayor and
councilmen of the city of Lincoln for a writ of habeas corpus
s whether it was within the jurisdiction and authority of the
Circuit Court of the United States, sitting as a court of equity,
to make the order under which the petitioners are held by the
marshal.

Under the Constitution and laws of the United States, the

distinction between common law and equity, as existing in
VOL. cXX1v—14
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England at the time of the separation of the two countries,
has been maintained, although both jurisdictions are vested in
the same courts. Zenn v. Holme, 21 How. 481, 484 487;
Thompson v. Railroad Co., 6 Wall. 134 ; Heine v. Levee Com-
maisstoners, 19 Wall. 655.

The office and jurisdiction of a court of equity, unless en-
larged by express statute, are limited to the protection of
rights of property. It has no jurisdiction over the prosecu-
tion, the punishment or the pardon of crimes or misdemeanors,
or over the appointment and removal of public officers. To
assume such a jurisdiction, or to sustain a bill in equity to
restrain or relieve against proceedings for the punishment of
offences, or for the removal of public officers, is to invade the
domain of the courts of common law, or of the executive and
administrative department of the government.

Any jurisdiction over criminal matters, that the English
Court of Chancery ever had, became obsolete long ago, except
as incidental to its peculiar jurisdiction for the protection of
infants, or under its authority to issue writs of Aabeas corpus
for the discharge of persons unlawfully imprisoned. 2 Hale
P. C. 1475 Gee v. Pritchard, 2 Swanston, 402, 413 ; 1 Spence
Eq. Jur. 689, 690; Attorney General v. Utica Ins. (0.}
Johns. Ch. 371, 378.

From long before the Declaration of Independence, it has
been settled in England, that a bill to stay criminal proceed-
ings is not within the jurisdiction of the Court of Chancery,
whether those proceedings are by indictment or by summary
process.

Lord Chief Justice Holt, in declining, upon a motion in the
Queen’s Bench for an attachment against an attorney for
professional misconduct, to make it a part of the rule to show
cause that he should not move for an injunction in chancery
in the mean time, said, “ Sure chancery would not grant an
injunction in a criminal matter under examination in this
court; and if they did, this court would break it, and protect
any that would proceed in contempt of it.” Holderstaff¢ v
Saunders, Cas. temp. Holt, 136 ; S. C. 6 Mod. 16.

Lord Chancellor Hardwicke, while exercising the power of
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the Court of Chancery, incidental to the disposition of a case
pending before it, of restraining a plaintiff, who had by his
bill submitted his rights to its determination, from proceeding
as to the same matter before another tribunal, either by
indictment or by action, asserted in the strongest terms the
want of any power or jurisdiction to entertain a bill for an
injunction to stay criminal proceedings, saying, “This court
has not originally, and strictly, any restraining power over
eriminal prosecutions;’ and again, «“ This court has no juris-
diction to grant an injunction to stay proceedings on a manda-
mus; nor to an indictment ; nor to an information; nor to a
writ of prohibition ; that I know of.” Mayor & Corporation
of York v. Pilkington, 2 Atk. 302; S. C. 9 Mod. 273; Mon-
taque v. Dudman, 2 Ves. Sen. 396, 398.

The modern decisions in England, by eminent equity judges,
concur in holding that a court of chancery has no power to
restrain criminal proceedings, unless they are instituted by a
party to a suit already pending before it, and to try the same
right that is in issue there. A#torney General v. Cleawer, 18
Ves. 211, 2205 Twrner v. Turner, 15 Jurist, 218; Sawll v.
Browne, L. R. 10 Ch. 64 ; Kerr v. Preston, 6 Ch. D. 463.

Mr. Justice Story, in his' Commentaries on Equity Juris-
prudence, affirms the same doctrine. Story Eq. Jur. § 893.
And in the American courts, so far as we are informed, it has
been strictly and uniformly upheld, and has been applied alike
whether the prosecutions or arrests sought to be restrained
arose under statutes of the State, or under municipal ordi-
nances.  West v. Mayor de. of New York, 10 Paige, 539;
f)a“t"is V. Americon Society for Prevention of Cruelty to
Animals, 75 N. Y. 362; T yler v. Hamersley, 44 Conn. 419,
422;.Stuart v. Board of Supervisors, 83 Illinois, 341 ; Devron
V. First Municipality, 4 La. Ann. 113 Levy v. Shreveport, 27
La. Ann, 620; Moses v. Mayor e of Mobile, 52 Alabama,
1985 Gawlt v. Wallis, 53 Georgia, 675; Phillips v. Mayor
de. of .Stone Mountain, 61 Georgia, 386; Coken v. Goldsboro
]?mm@ssionem, 7 No. Car, 2; Waters Peirce Oil Co. v. Little

tock, 39 Arkansas, 4125 Spink v. Francis, 19 Fed. Rep. 670,
and 20 Fed, Rep. 567; Suess v. Noble, 31 Fed. Rep. 855.
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It is equally well settled that a court of equity has no juris.
diction over the appointment and removal of public officers,
whether the power of removal is vested, as well as that of
appointment, in executive or administrative boards or officers,
or is entrusted to a judicial tribunal. The jurisdiction to de-
termine the title to a public office belongs exclusively to the
courts of law, and is exercised either by certiorar:, error or
appeal, or by mandamus, prohibition, quo warranto, or infor-
mation in the nature of a writ of quo warranto, according
to the circumstances of the case, and the mode of procedure
established by the common law or by statute.

No English case has been found of a bill for an injunction
to restrain the appointment or removal of a municipal officer.
But an information in the Court of Chancery for the regula-
tion of IIarrow School, within its undoubted jurisdiction over
public charities, was dismissed, so far as it sought a removal
of governors unlawfully elected, Sir William Grant saying:
“This court, I apprehend, has no jurisdiction with regard
either to the election or the amotion of corporators of any
description.” _Attorney General v. Clarendon, 17 Ves. 491,
498. :

In the courts of the several States, the power of a court of
equity to restrain by injunction the removal of a municipal
officer has been denied in many well considered cases.

Upon a bill in equity in the Court of Chancery of the State
of New York by a lawfully appointed inspector of flour,
charging that he had been ousted of his office by one unlav-
tully appointed in his stead by the governor, and that the
new appointee was insolvent, and praying for an injunction, &
receiver, and an account of fees, until the plaintiff's title t0
the office could be tried at law, Vice Chancellor McCoun
said: “ This court may not have jurisdiction to determine that
question, so as to render a judgment or decree of ouster of
the office;” but he overruled a demurrer, upon the ground
that the bill showed a prima facie title in the plaintiff. 72
pon V. Gray, 3 Edw. Ch. 450. On appeal, Chancellor Wﬂl—
worth reversed the decree, “upon the ground that at the tme
of the filing of this bill the Court of Chancery had no ju¥
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diction or power to afford him any relief.” 9 Paige, 507,
509, 512. And the Chancellor’s decree was unanimously
affirmed by the Court of Errors, upon Chief Justice Nelson’s
statement that he concurred with the Chancellor respecting
the jurisdiction of courts of equity in cases of this kind.
7 Hill, 259.

The Supreme Court of Pennsylvania has decided that an
injunction cannot be granted to restrain a municipal officer
from exercising an office which he has vacated by accepting
another office, or from entering upon an office under an
appointment by a town council, alleged to be illegal ; but that
the only remedy in either case is at law by quo warranto.
Hagner v. Heyberger, 7 Watts & Serg. 104; Updegraff v.
Crans, 47 Penn. St. 103.

The Supreme Court of Iowa, in a careful opinion delivered
by Judge Dillon, has adjudged that the right to a municipal
office cannot be determined in equity upon an original bill for
an mjunction.  Cockrane v. MeCleary, 22 Towa, 75.

In Delehanty v. Warner, 75 Ilinois, 185, it was decided that
a court of chancery had no jurisdiction to entertain a bill for
an injunction to restrain the mayor and aldermen of a city
from unlawfully removing the plaintiff from the office of
superintendent of streets, and appointing a successor ; but that
the remedy was at law by quo warranto or mandamus.

In Sheridan v. Colvin, 78 Tllinois, 237, it was held that a
court of chancery had no jurisdiction to restrain by injunction
a city council from passing an ordinance unlawfully abolishing
the office of commissioner of police; and the court, repeating
In great part the opening propositions of Kerr on Injunctions,
s:‘ud : “Itis elementary law, that the subject matter of the juris-
diction of a court of chancery is civil property. The court is
conversant only with questions of property and the mainte-
Nance of civil rights. Injury to property, whether actual or
Prospective, is the foundation on which the jurisdiction rests.
The court has no jurisdiction in matters merely criminal or
merely immoral, which do not affect any right to property.
Nor do matters of a political nature come within the jurisdic-
tion of the Court of Chancery. Nor has the Court of Chan-
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cery jurisdiction to interfere with the duties of any depart-
ment of government, except under special circumstances, and
when necessary for the protection of rights of property.” 18
Illinois, 247.

Upon like grounds, it was adjudged in Dickey v. Reed, 78
Tllinois, 261, that a court of chancery had no power to restrain
by injunction a board of commissioners from canvassing the
results of an election; and that orders granting such an
injunction, and adjudging the commissioners guilty of con-
tempt for disregarding it, were wholly void. And in Harris
v. Sehryock, 82 Illinois, 119, the court, in accordance with its
previous decisions, held that the power to hold an election was
political and not judicial, and therefore a court of equity had
no authority to restrain officers from exercising that power.

Similar decisions have been made, upon full consideration,
by the Supreme Court of Alabama, overruling its own prior
decisions to the contrary. Beebe v. Robinson, 52 Alabama,
66 ; Moulton v. Reid, 54 Alabama, 820.

The statutes of Nebraska contain special provisions as to
the removal of officers of a county or of a city.

“ All county officers, including justices of the peace, may
be charged, tried and removed from office for official misde-
meanors” of certain kinds, by the board of county commission-
ers, upon the charge of any person. “The proceeding shall
be as nearly like those in other actions as the nature of the
case admits, excepting where otherwise provided in this chap-
ter.” “The complaint shall be by an accuser against the
accused, and shall contain the charges with the necessary
specifications under them, and be verified by the affidavit of
any elector of the State that he believes the charges to be
true.” No formal answer or replication is required ; “but if
there be an answer and reply, the provisions of this [the]
statute relating to pleadings in actions shall apply.” * The
questions of fact shall be tried as in other actions, and if the
accused is found guilty, judgment shall be entered, removing
the officer from his office, and declaring the latter vacant, @nd
the clerk shall enter a copy of the judgment in the electiol
book.” Nebraska Comp. Stat. c. 18, art. 2.
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The nature of this proceeding before county commissioners
has been the subject of several decisions by the Supreme Court
of the State.

In the earliest one, the court declared: “ The proceeding is
quasi criminal in its nature, and the incumbent undoubtedly
may be required to appear without delay and show cause why
he should not be removed. DBut questions of fact must be
tried as in other actions, and are subject to review on error.
The right to a trial upon distinct and specific charges is
secured to every one thus charged with an offence for which
he is liable to be removed from office.” ¢ Neither is it
sufficient for the board to declare and resolve that the office
is vacant. There must be a judgment of ouster against the
incumbent.”  State v. Sheldon, 10 Nebraska, 452, 456.

The authority conferred upon county commissioners to re-
move county officers has since been held not to be an exercise
of strictly judicial power, within the meaning of that provis-
ion of the Constitution of Nebraska, which requires that “the
Jjudicial power of this state shall be vested in a supreme
court, district courts,” and other courts and magistrates
therein enumerated. Constitution of Nebraska, art. 6, § 1;
State v. Oleson, 15 Nebraska, 247. But it has always been
considered as so far judicial in its nature, that the order of the
county commissioners may be reviewed on error in the district
court of the county, and ultimately in the Supreme Court of
the State. State v. Sheldon, above cited ; Minkler v. State, 14
Nebraska, 181 ; State v. Mecker, 19 Nebraska, 444, 448. See
also Sioux City & Pacific Railroad v. Washington County,
3 Nebraska, 80, 41; Nebraska Code of Civil Procedure, §§
580-584, 599 ; Criminal Code (ed. 1885), § 572.

This view does not substantially differ from that taken in
other States, where similar orders have been reviewed by writ
of certiorars, as proceedings of an inferior tribunal or board
of officers, not commissioned as judges, yet acting judicially,
and not according to the course of the common law. Charles
v. Mayor e, of Hoboken, 8 Dutcher, 203; People v. Fire

Commissioners, 12 N. Y. 445; Donahue v. County of Will,
100 linois, 94.
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In Nebraska, as elsewhere, the validity of the removal of a
public officer, and the title of the person removed, or of a
new appointee, to the office, may be tried by quo warrant
or mandamus. Nebraska Comp. Stat. c. 19, §§ 18, 24; ¢, 71;
Code of Civil Procedure, §§ 645, 704; Cases of Sheldon, Ole-
son, and Meeker, above cited; The Queen v. Saddlers Co., 10
H. L. Cas. 404 ; Osgood v. Nelson, L. R. 5 1. L. 636.

The provisions of the statutes of Nebraska as to the removal
of officers of cities of the first class (of which the city of Lin-
coln is one) are more general, simply conferring upon the
mayor and council “power to pass any and all ordinances
not repugnant to the Constitution and laws of the State, and
such ordinances to alter, modify, or repeal ;” and ‘“to provide
for removing officers of the city for misconduct;” and to fill
any vacancy, occurring in the office of police judge or other
elective office, by appointment by the mayor with the assent
of the council. Nebraska Comp. Stat. ¢. 13, §§ 11, 15 ; Stat.
1887, c. 11, §§ 8, 68, 114,

The original ordinance of the city council of Lincoln, made
part of the record, appears to have been framed with the
object that the rules established by statute for conducting
proceedings for the removal of county officers should be sub-
stantially followed in the removal of city officers elected by
the people.

After ordaining that whenever any such officer “shall be
guilty of any wilful misconduct or malfeasance in office, he
may be removed by a vote of two thirds of all the members
elected to the council,” it provides that no such officer shall be
removed unless “charges in writing, specifying the misconduct
or nature of the malfeasance, signed by the complainant. and
giving the name of at least one witness besides the complainant,
to support such charges, shall be filed with the eity clerk, presi
dent of the council, or mayor,” and be read at a regular meet-
ing of the council, and a certified copy thereof, with a notice
to show cause against the removal, be served upon the officer
five days before the next meeting; that if he does not then
appear, and file a denial in writing, “the said charge and
specifications shall be taken as true, and the council shall
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declare the office vacant;” but if he does, the council shall
adjourn to some day for his trial, “and if upon the trial of said
officer said council shall be satisfied that he is guilty of any
misconduct wilfully, or malfeasance in office, they shall cause
such finding to be entered upon their minutes, and shall de-
clare said office vacant, and shall proceed at once to fill such
vacancy in the manner provided by statute and ordinance;”
and that all proceedings and notices in the matter of such
charges may be served by the city marshal or by a policeman,
and the “service and return shall be in the manner provided
by law for the service of summonses in justice’s courts.”

The only material change made in that ordinance by the
ordinance of August 24 is, that the trial of the officer and the
finding of his guilt may be either by the whole council, or by
a “committee of the council, to whom such charges shall have
been referred.” In either case, the finding is to be entered
upon the minutes of the council, “and the council shall declare
the said office vacant and the said officer removed therefrom,”
and certify the fact to the mayor, whereupon the vacancy
shall be filled by appointment by the mayor with the assent
of the council.

The whole object of the bill in equity filed by Parsons, the
police judge of the city of Lincoln, against the mayor and
councilmen of the city, upon which the Circuit Court of the
United States made the order, for the disregard of which they
are in custody, is to prevent his removal from the office of
police judge. No question of property is suggested in the
ftllegations of matters of fact in the bill, or would be involved
n any decree that the court could make thereon.

The case stated in the bill is, that charges in writing against
Parsons for appropriating to his own use moneys of the city
were filed, as required by the original ordinance, by Sheedy
and Saunders ; (Hyatt, not otherwise named in those charges,
woulvd seem to have signed them as the additional witness
required by that ordinance;) that the charges were referred
by the mayor to a committee of three members of the council ;
that upon notice to the accused, and his appearance before
that committee, he objected that the committee had no
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authority to try the ‘charges, and the committee so reported
to the council ; that thereupon Sheedy and Saunders procured
the passage of the amended ordinance, giving a committee,
instead of the whole council, power to try the charges and
report its finding to the council; that after the passage of
this ordinance, and against his protest, the committee resumed
the trial, and, in order to favor and protect his accusers, and
fraudulently to obtain his removal from office, made a report
to the city council, falsely stating that they reported all the
evidence, and fraudulently suppressing a book which he had
offered in evidence, and finding him guilty, and recommend-
ing that his office be declared vacant, and be filled by the
appointment of some other person; and that the mayor and
city council set the matter down for final vote at a future day
named, and threatened and declared that they would then,
without hearing or reading the evidence taken before the
committee, declare the office vacant and appoint another per-
son to fill it.

The bill prays for an injunction to restrain the mayor and
councilmen of the city of Lincoln from proceeding any fur-
ther with the charges against Parsons, or taking any vote on
the report of the committee, or declaring the office of police
judge vacant, or appointing any person to fill that office.

The matters of law suggested in the bill as grounds for the
intervention of the Circuit Court are, that the amended ordi-
nance was an ex post facto law, and that all the proceedings
of the city council and its committee, as well as both ord:
nances, were illegal and void, and in conflict with and viola-
tion of those articles of the Constitution of the United States
which provide that no person shall be deprived of life, liberty
or property, without due process of law; that in all criminal
prosecutions the accused shall enjoy the right to a speedy and
public trial by an impartial jury of the State and district
where the crime shall have been comiitted, and to have com-
pulsory process for obtaining witnesses in his favor; and that
no State shall pass any ex post facto law ; or deprive any per
son of life, liberty or property, without due process of 1aw;
or deny to any person within its jurisdiction the equal pro-
tection of the laws.
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The Fifth and Sixth Amendments to the Constitution of
the United States, which provide that no person shall be
deprived of life, liberty or property without due process of
law, and secure to the accused in criminal prosecutions trial
by jury, and compulsory process for obtaining witnesses in his
favor, apply to the United States only, and not to laws or
proceedings under the authority of a State. Spies v. {llinots,
123 U. 8. 131.  And that provision of the Constitution, which
prohibits any State to pass ex post facto laws, applies only to
legislation concerning crimes. Calder v. Bull, 3 Dall. 386.

If the ordinances and proceedings. of the city council are in
the nature of civil, as distinguished from criminal proceed-
ings, the only possible ground, therefore, for the interposition
of the courts of the United States in any form is that Par-
sons, if removed from the office of police judge, will be
deprived by the State of life, liberty or property without due g
process of law, in violation of the Fourteenth Amendment 1
to the Constitution, or that the State has denied him the i
equal protection of the laws, secured by that Amendment.

It has been contended by both parties in argument, that the t
proceeding of the city council for the removal of Parsons upon |
the charges filed against him is in the nature of a criminal i
proceeding ; and that view derives some support from the i
judgment of the Supreme Court of Nebraska in State v. Skel- i
don, 10 Nebraska, 452, 456, before cited. But if the proceed- i
ing is of a criminal nature, it is quite clear, for the reasons and ;
upon the authorities set forth in the earlier part of this opinion, ;
that the case stated in the bill is wholly without the jurisdiction |

of any court of equity. ;
If those proceedings are not to be considered as criminal or !

quast criminal, yet if, by reason of their form and object, and
of the acts of the legislature and decisions of the courts of
Nebraska as to the appellate jurisdiction exercised in such
cases by the judicial power of the State, they are to. be consid-
ered as proceedings in a cgurt of the State, (of which we
¢Xpress no decisive opinion,)ithe restraining order of the Clir- \ 3
cuit Court was void, because In direct contravention of the per- ( i
\

S e e M L e,

| “mptory enactment of Congress, that the writ of injunction

\ -
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shall not be granted by any court of the United States to stay
proceedings in any court of a State, except when authorized by
a bankrupt act. = Act of March 2, 1793, ¢. 22, § 5, 1 Stat. 335,
Diggs v. Woleott, 4 Cranch, 179; Peck v. Jenness, T How. 619,
625; Rev. Stat. § 720; Watson v. Jones, 13 Wall. 679, 719;
Haines v. Carpenter, 91 U. S. 254; Dial v. Reynolds, 96
U. S. 38405 Sargent v. Ielton, 115 U. S. 348.

But if those proceedings are to be considered as neither
criminal nor judicial, but rather in the nature of an official
inquiry by a municipal board entrusted by law with the ad-
ministration and regulation of the affairs of the city, still,
their only object being the removal of a public officer from
his office, they are equally beyond the jurisdiction and control
of a court of equity.

The reasons which preclude a court of equity from interfer-
ing with the appointment or removal of public officers of the
government from which the court derives its authority apply
with increased force when the court is a court of the United
States and the officers in question are officers of a State. Ifa
person claiming to be such an officer is, by the judgment of a
court, of the State, either in appellate proceedings or upon a
mandamus or quo warranto, denied any right secured to him
by the Constitution of the United States, he can obtain relief
by a writ of error from this court.

In any aspect of the case, therefore, the Circuit Court of
the United States was without jurisdiction or authority to
entertain the bill in equity for an injunction.

As this court has often said: “ Where a court has jurisdic-
tion, it has a right to decide every question which occurs in
the cause; and whether its decision be correct or otherwise,
its judgment, until reversed, is regarded as binding in every
other court. But if it act without authority, its judgments and
orders are regarded as nullities. They are not voidable, but
simply void.”  Elliott v. Peirsol, 1 Pet. 328, 840 ; Wilcox V.
Jackson, 13 Pet. 498, 511 ; Hickey v. Stewart, 3 How. 750,
7625 Thompson v. Whitman, 18 Wall. 457, 467.

We do not rest our conclusion in this case, in any degree,
upon the ground, suggested in argument, that the bill does
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not show a matter in controversy of sufficient pecuniary value
to support the jurisdiction of the Circuit Court; because an
apparent defect of its jurisdiction in this respect, as in that of
citizenship of parties, depending upon an inquiry into facts
which might or might not support the jurisdiction, can be
availed of only by appeal or writ of error, and does not render
its judgment or decree a nullity. Prigg v. Adams, 2 Salk.
674; 8. C. Carthew, 274; Fisher v. Bassett, 9 Leigh, 119,
131-133; Des Moines Navigation Co.v. lowa Homestead Co.,
123 U. 8. 552.

Neither do we say that, in a case belonging to a class or
subject which is within the jurisdiction both of courts of equity
and of courts of law, a mistake of a court of equity, in deciding
that in the particular matter before it there could be no full,
adequate and complete remedy at law, will render its decree
absolutely void.

But the ground of our conclusion is, that, whether the pro-
ceedings of the city council of Lincoln for the removal of
the police judge, upon charges of misappropriating moneys
belonging to the city, are to be regarded as in their nature
criminal or civil, judicial or merely administrative, they relate
to a subject which the Circuit Court of the United States,
sitting in equity, has no jurisdiction or power over, and can
neither try and determine for itself, nor restrain by injunction
the tribunals and officers of the State and city from trying
and determining.

The case cannot be distinguished in principle from that of a
Judgment of the Common Bench in England in a criminal
prosecution, which was coram non judice ; or the case of a sen-
tence passed by the Circuit Court of the United States upon a
charge of an infamous crime, without a presentment or indict-
ment by a grand jury. Case of the Marshalsea, 10 Rep. 68,
165 Er parte Wilson, 114 U. 8. 417 ; Fe parte Bain, 121 U. 8. 1.

The Circnit Court being without jurisdiction to entertain the
b_lll n equity for an injunction, all its proceedings in the exer-
¢se of the jurisdiction which it assumed are null and void.
The restraining order, in the nature of an injunction, it had no
Power to make. The adjudication that the defendants were
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guilty of a contempt in disregarding that order is equally
void, their detention by the marshal under that adjudication is
without authority of law, and they are entitled to be dis-
charged. Ex parte Rowland, 104 U. S. 604; Ex parte Fisk,
118 U. S. 713; In re Ayers, 123 U. 8. 443, 507.

Writ of habeas corpus to issue.

Mz. Justice Fievp, concurring.

I concur in the judgment of this court, that the Circuit
Court of the United States had no jurisdiction to interfere with
the proceedings of the mayor and common council of Lincoln
for the removal of the police judge of that city. The appoint-
ment and removal of officers of a municipality of a State are
not subjects within the cognizance of the courts of the United
States. The proceedings detailed in the record in the present
case were of such an irregular and unseemly character, and so
well calculated to deprive the officer named of a fair hearing,
as to cause strong comment. But, however irregular and vio-
lent, the remedy could only be found under the laws of the
State and in her tribunals. The police judge did not hold his
office under the United States, and in his removal the common
council of Lincoln violated no law of the United States. On
no subject is the independence of the authorities of the State,
and of her municipal bodies, from federal interference in any
form, more complete than in the appointment and removal of
their officers.

I concur also in what is said in the opinion of the court as
to the want of jurisdiction of a court of equity over criminal
proceedings, but do not perceive its application to the present
case. The proceedings before the common council were not
criminal in the sense to which the principle applies. That
body was not a court of justice, administering criminal law,
and it is only to criminal proceedings in such a tribunal that
the authorities cited have reference. In many cases proceed-
ings, criminal in their character, taken by individuals or o
ganized bodies of men, tending, if carried out, to despoil one
of his property or other rights, may be enjoined by a court of

equity.
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Mgr. Cmier Justice Warre, dissenting.

I am not prepared to decide that an officer of a municipal
government, cannot, under any circumstances, apply to a court
of chancery to restrain the municipal authorities from proceed-
ing to remove him from his office without the authority of
law. There may be cases, in my opinion, when the tardy
remedies of quo warranto, certiorart, and other like writs will
be entirely inadequate. I can easily conceive of circumstances
under which a removal, even for a short period, would be
productive of irremediable mischief. Such cases may rarely
occur, and the propriety of such an application may not often
be seen ; but if one can arise, and if the exercise of the juris-
diction can ever be proper, the proceedings of the court in due
course upon a bill filed for such relief will not be void, even
though the grounds on which it is asked may be insufficient.
It the court can take jurisdiction of such a case under any
circumstances, it certainly must be permitted to inquire, when
a bill of that character is filed, whether the case is one that
entitles the party to the relief he asks, and, if necessary to
prevent wrong in the mean time, to issue in its discretion a
temporary restraining order for that purpose. Such an order
will not be void, even though it may be found on examination
to have been improvidently issued. While in force it must be
obeyed, and the court will not be without jurisdiction to
punish for its contempt. Such, in my opinion, was this case,

and I, therefore, dissent from the judgment which has been
ordered. .

Me. Jusmice Iarcaw, dissenting.

I concur in the views expressed by the Chief Justice, and
unite with him in dissenting from the opinion and judgment
of the court,
)The proceedings inaugurated by the defendants against
Parsons are certainly not of a criminal nature; nor are they
imbraced by the provision of the statute which declares that

the writ of injunction shall not be granted by any court
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of the United States to stay proceedings in any court of a
State, except in cases where such injunction may be author-
ized by any law relating to procecdings in bankruptey.” Rev.
Stat. § 720.

The act of March 3, 1887, declares that the Circuit Courts
of the United States shall have original cognizance, concurrent
with the courts of the several States, of all suits of a civil
nature, at common law or in equity, arising under the Consti-
tution of the United States.

Parsons’ suit is, confessedly, of a civil nature; and it pro-
ceeds upon the ground that what the defendants propose to
do will violate rights secured to him by the Constitution of
the United States. It is, therefore, a suit arising under the
Constitution of the United States. Whether the Circuit Coutt,
sitting ¢n equity, could properly grant to the plaintiff the relief
asked is not a question of jurisdiction within the rule that
orders, judgments, or decrees are void, where the court, which
passed them, was without jurisdiction. It is rather a question
as to the exercise of jurisdiction. As this suit is one arising
under the Constitution of the United States, and is of a civil
nature, the inquiry in the mind of the Circuit Judge, when he
read the bill, was whether, according to the principles of equity,
a decree could be properly rendered against the defendants!
Osborn v. Bank of the United States, 9 Wheat. 738, 858.

The statute provides that “suits in equity shall not be sus-
tained in either of the courts of the United States in any case
where a plain, adequate, and complete remedy may be had at
law.” But if one of those courts should render a final decree,
in behalf of the plaintiff, notwithstanding he had a plain,
adequate, and complete remedy at law, would the decree be a
nullity ¢ Could it be assailed, collaterally, as void, upon the
ground that no case was made justifying velief in equity!
When a party has disregarded a preliminary injunction issued
by a Circuit Court of the United States, has been fined for
contempt, and is in custody for failing to pay the fine, must
he be discharged upon habeas corpus in every case where it
appears, upon the face of the bill, that the plaintiff has a plainl.
adequate, and complete remedy at law? Those questions, I
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seems to me, should receive a negative answer. I do not
understand the court to decide that the Circuit Court could
not, under any circumstances, or by any mode of proceeding,
enforce the rights which the plaintiffs contend are about to be
violated by the defendants; but only, that the court below,
sitting in equity, had no authority to interfere with the pro-
posed action of the defendants. It seems to me that this
question would properly arise upon appeal from any final
decree rendered in the cause, and is not determinable upon
writ of kabeas corpus.

Upon the delivery of the opinions in this case, Mr. Attorney
General stated to the court, in open court, that he would take notice
of the order awarding the writ, and that he would order the dis-
charge of the prisoners, without requiring the issue of the writ.

BISSELL ». SPRING VALLEY TOWNSHIP.

ERROR TO THE CIRCUIT COURT OF THE TUNITED STATES FOR THE
DISTRICT OF KANSAS.

Submitted December 6, 1887. — Decided January 9, 1888.

The entry of final Judgment on demurrer concludes the parties to it, by way
of estoppel, in a subsequent action between the same parties on a differ-
ent claim, so far as the new controversy relates to the matters litigated
and determined in the prior action.

A final Judgment for defendant in an action against a municipal corporation
to recover on coupons attached to bonds purporting to have been issued
by the corporation, entered on demurrer to an answer setting up facts
sh‘owing that the bonds were never executed by the municipality, con-
cludes the plaintiff in a subsequent action against the municipality to

; recover on other coupons cut from the same bonds.

Cromawel] v, County of Sac, 94 U. S. 351, distinguished.

Tue following was the case, as stated by the court.

In October, 1880, the plaintiff below, who is also plaintiff in

error here, commenced an action in the Circuit Court of the
VOL. CXXIv—15
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United States for the District of Kansas, to recover the amount
due on several interest coupons of seventy-three bonds of one
thousand dollars each, purporting to have been issued by
Spring Valley Township, a municipal corporation of Kansas,
to aid the Atlantic and Pacific Railway Company in the con-
struction of a railroad through the limits of the township. The
petition alleged that pursuant to the act of the Legislature of
the State, entitled “ An act to enable municipal townships to
subscribe for stock in any railroad, and to provide for the
payment of the same,” approved February 25, 1879, and in
pursuance of an order of the Board of County Commissioners
of the County of Cherokee, in the State of Kansas, and a vote
of more than three-fifths of the qualified voters of the town-
ship, voting at an election held for that purpose, the township
issued, among others, seventy-three negotiable bonds, bearing
date December 15, 1871, by each of which it promised to pay,
fifteen years after date, to the railroad company or bearer,
one thousand dollars, with interest at the rate of seven per
cent per annum, with coupons for the interest attached; that
afterwards each of the bonds, with the coupons, was put upon
the market, and sold and delivered to bona jide purchasers for
full value; that in April, 1872, each of the said bonds, with
the coupons attached, was registered in the office of the Audi
tor of the State, and on each a certificate of such registration
was indorsed ; that after the issue and delivery of the bonds,
and before their maturity, or the maturity of either of them.
or of the coupons sued upon, they were sold and delivered to
the plaintiff for the price of ninety cents on the dollar thereof ;
and that when said coupons became due, they were presented
for payment at the place where they were made payable, and
payment was refused. The plaintiff therefore asked judgment
for the amount due upon them. Attached to the petition Was
a copy of one of the coupons and of one of the bonds, the
several coupons and bonds being, except in their numbers,
similar to the copies annexed. The bonds were signed “Wl'l:
liam II. Clark, Chairman Board of County Commissioners,

and “J. G. Dunlavy, County Clerk.” The coupons were signed
in the same way, except that preceding the name of Dunlavy
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was the word “attest.” The act of Kansas, under which the
bonds purported to be issued, required that they should “ be
signed by the chairman of the Board of County Commissioners,
and attested by the clerk, under the seal of the county.”

To that petition the defendant answered, setting up various
matters of defence, and among others that J. G. Dunlavy,
whose name appeared on the bonds as county clerk, never
signed or authorized his name to be signed to the bonds or
to the coupons, nor did he affix to them, or authorize to be
affixed, the seal of the county. A demurrer was interposed
to several of the defences, and among others to the one con-
taining this allegation respecting the alleged signature of Dun-
lavy. The Circuit Court overruled the demurrer so far as it
related to this defence, holding that the municipality could
not be bound upon an instrument of that character unless it
was executed by the officers named in the statute ; that a pur-
chaser must inquire whether the bonds and coupons were so
executed ; that if the instruments were not signed by the
proper officers, but by persons having no authority, or color
of authority, they were void ; and that the allegation charged
this in substance.

The defendant then filed an amended answer, setting up
among other things the same matter — that Dunlavy, whose
name appeared on the bonds as county clerk, never signed or
authorized his name to be signed to said bonds or coupons, nor
id he affix or authorize to be affixed the seal of the county to
them.  To this answer the plaintiff replied, admitting that the
bonds to which the interest coupons sued upon belonged, were
not attested by J. G. Dunlavy, county clerk of the county of
f_ herokee, in the State of Kansas, in person, but alleged the
fact to be that, at the time of issuing the bonds, Dunlavy was
sick and unable to discharge the duties of his office, and by
feason thereof authorized his brother, John Dunlavy, to attest
“19_ bOndS for him, by signing his name as county clerk and
affixing the seal of the county to them. Subsequently it was
agreed between the parties, and the agreement was signed by
“‘?11‘ attorneys and filed as part of the record in the case, that
this reply and the answer of the defendant should be with-
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drawn, and that the defendant should file an answer, setting
out the question of defence as to the signature of Dunlavy
and the affixing of the county seal, and also a plea of the stat-
ute of limitations as to coupons barred, such answer to be veri-
fied ; that the plaintiff should forthwith file his demurrer to
this answer ; and that the whole question should be submitted
to the court, and judgment rendered in accordance with the
pleadings, upon its sustaining or overruling the demurrer.
This stipulation was carried out. An amended answer, duly
verified, setting up those matters, was filed, to which the plain-
tift demurred. The court overruled the demurrer, but the
plaintiff refused further to plead and stood upon it. Final
judgment was thereupon entered for the defendant. On ap-
peal to this court this judgment was affirmed. See Bissell v.
Spring Valley Township, 110 U. S. 162.

In April, 1885, the plaintiff brought the present action in
the Circuit Court against the township on certain other of the
coupons attached to the same seventy-three bonds, alleging an
execution of the bonds and coupons and a complete registra-
tion in the office of the Auditor of the State. To this peti
tion the defendant answered as follows:

“Ist. As a first defence, said defendant says that it ought
not to be charged with the said supposed debt by virtue of
said supposed bonds and coupons, because it, by its attorneys,
says that J. G. Dunlavy, whose name appears on said bonds
and coupons as county clerk, never signed his name thereto or
thereon, nor ever authorized any party or parties to sign his
name thereto or thereon, and that said signature is not his sig-
nature, nor did he affix or authorize to be affixed the seal of
said county of Cherokee to said bonds or coupons.

“2d. Said defendant, further answering and pleading n bf.u‘
of this action, says that said plaintiff ought not to maintan
his said action herein, because on the 13th day of October
1880, the said plaintiff, Charles R. Bissell, filed his certain pet-
tion against this defendant in this court in debt, wherein and
whereby he sought to charge this defendant with liability upor
certain of the pretended bonds and coupons attached thereto,
claimed by said plaintiff to have been issued by this defendant
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and to recover judgment against this defendant thereon. Said
pretended bonds so sued upon in said action begun in 1880
were the identical pretended bonds sued upon in this present
action, and the said pretended coupons declared upon in this
action were of the same series and detached from the identical
pretended bonds sued upon in the said action begun in 1880 as
aforesaid, said action being No. 3242, to the record of which
reference is hereby made.

“That said defendant appeared and answered to the said
first mentioned petition in substance and effect as it has
answered herein, to which answer said plaintiff, admitting the
same to be true, demurred, and thereupon the said cause was
tried upon its merits, and by the consideration of said court
said defendant obtained a judgment in said action against said
plaintiff, which, on appeal to the Supreme Court of the United
States, was duly affirmed.

“Wherefore said defendant prays judgment and its costs
herein expended.”

To the first defence set up in this answer the plaintiff de-
murred, and the demurrer was sustained on the ground that a
complete registration alleged in the petition was conclusive of
the validity of the bonds, on the authority of Lewis v. Com-
missioners, 105 U. 8. 739, the question of 7res adjudicata, pre-
sented in the second count, being unaffected. To the second
defence the plaintiff replied by a general denial. Afterwards
a trial by jury was waived, and the plaintiff withdrew from
his petition the allegation concerning registration, thus leaving
the issue to be tried on the plea of res adjudicata. In support
of this plea on the part of the defendant the record of the
former action was introduced, against the objection of the
Plaintiff. ~ Testimony was also offered by the plaintiff to prove
the due execution of the bonds, and their purchase by him
before maturity, without notice of any defence to them by the
township, but it was excluded against his objection. The
court thereupon rendered judgment for the defendant, giving
}:1“ eff{%ct to the evidence sustaining the plea of res adjudicata.
toreview this judgment the case is brought to this court.
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Mr. Williom Barry for plaintiff in error.

Mr. W. H. Rossington, Mr. J. E. Hallowell, and Mr
Charles B. Smith for defendant in error.

Mgz. Justice Fierp, after stating the case, delivered the
opinion of the court.

The plaintiff was defeated in his former action against the
municipality, because the coupons, upon which its liability
was asserted, were adjudged to be invalid instruments. It
appears from the record of that action, as well as from the
opinion of the Circuit Court in passing upon the demurrer, and
of this court in reviewing its decision, that their invalidity was
adjudged because the seventy-three bonds, to which they were
attached, were themselves void instruments, the county clerk,
whose signature appears upon them, never having signed them
or authorized any one to sign his name to them, and never
having affixed or authorized any one to affix the seal of the
county. By stipulation of the parties, the pleadings in that
action were so amended and arranged as to present this
defence, and obtain the decision of the court thereon. The
new answer, as agreed, was verified, it evidently being de-
signed by the parties to obtain the judgment of the court
upon the validity of the bonds, notwithstanding the fact which
existed, that they were not in truth signed by the county
clerk, or by any one authorized by him. The judgment of the
court sustaining the demurrer to this answer was, therefore, an
adjudication that the bonds thus defectively executed were
not binding obligations of the municipality. The Circuit
Jourt held that the allegation of the defendant was in sub-
stance that the bonds were not signed by the proper officers
of the county, and, if so, that they were void. This court, In
affirming the judgment of the Circuit Court, held that fﬂhe
township had no power to bind itself for the purpose of ai(l}ng
in the construction of a railroad by subscription to its capital
stock and the issue of bonds to pay for the same, except @
authorized by the statute of the State; that the Board of
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(ounty Commissioners did not represent the township for any
other purpose, and could not execute its power to issue bonds
by instruments not conforming to the substantial requirements
0% the law ; that the law required the bonds to be executed in
a particular manner ; and that the signature of the clerk was
essential to the valid execution of them, even though he had
no discretion to withhold it.

The final judgment entered upon that demurrer is a bar to
any further action upon the specific coupons in suit. This is
conceded ; their validity cannot be again litigated in any form
between the parties. The question for determination in this
case relates to the effect of the former judgment upon the
present action, which is upon different coupons, though
attached to the same series of bonds. Does that judgment
preclude any inquiry as to the validity of these latter coupons,
that is, of the bonds to which they are attached? In Crom-
well v. County of Sac, 94 U. S. 351, we drew a distinction
between the effect of a judgment as a bar or estoppel against
the prosecution of a second action upon the same claim or de-
mand, and its effect as an estoppel in another action between
the same parties upon a different claim or demand. In the
latter case, which is the one now before us, we held, following
numerous decisions to that effect, that the judgment in the
prior action operates as an estoppel only as to those matters in
issue, or points controverted, upon the determination of which
the finding or verdict was rendered. The Inquiry in such case,
therefore, we said, must always be as to the point or question
actually litigated and determined in the original action, for
only upon such matters is the judgment conclusive in another
action between the parties upon a different demand. ZLwmber
(0. v. Buchtel, 101 U. S. 638 ; Wilsonw's Executor v. Deen, 121
U. 8. 595,

If the fact admitted by the demurrer in the former action —
that the signature of the county clerk, appearing on the bonds
f)f the township, was not signed by him, or by any one author-
1zed by him-—had been found by a jury, or been admitted in
open court by the plaintiff, there is no doubt that the judg-
ment thereon would have been conclusive in any other action
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between the same parties in which the validity of those bonds
was drawn in question. It would have been an adjudication,
both upon the fact established and upon the law applicable to
the fact, concluding future litigation upon those matters. Is
the litigation any the less concluded because the fact upon
which the judgment rested was established by the demurrer?
There are undoubtedly many cases where a final judgment
upon a demurrer will not conclude as to a future action. The
demurrer may go to the form of the action, to a defect of
pleading, or to the jurisdiction of the court. In all such
instances the judgment thereon will not preclude future litiga-
tion on the merits of the controversy in a court of competent
jurisdiction upon proper pleadings. And it has been held that
where a demurrer goes both to defects of form and also to the
merits, a judgment thereon, not designating between the tvio
grounds, will be presumed to rest on the former. DBut where
the demurrer is to a pleading setting forth distinctly specific
facts touching the merits of the action or defence, and final
judgment is rendered thereon, it would be difficult to find any
reason in principle why the facts thus admitted should not be
considered for all purposes as fully established as if found by
a jury, or admitted in open court. If the party against whom
a ruling is made on a demurrer wishes to avoid the effect of
the demurrer as an admission of the facts in the pleading
demurred to, he should seek to amend his pleading or answer,
as the case may be. Leave for that purpose will seldom be
refused by the court upon a statement that he can controvert
the facts by evidence which he can produce. If he does not
ask for such permission, the inference may justly be drawn
that he is unable to produce the evidence, and that the fact is
as alleged in the pleading. Courts are not established t
determine what the law might be upon possible facts, but to
adjudge the rights of parties upon existing facts; and when
their jurisdiction is invoked, parties will be presumed to rer
resent in their pleadings the actual, and not supposable, facts
touching the matters in controversy.

The law on this subject is well stated in Gould’s Treatise o
Pleading, a work of recognized merit in this country, as fol
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lows: “ A judgment, rendered upon demurrer, is equally con-
clusive (by way of estoppel) of the facts confessed by the
demurrer, as a verdict finding the same facts would have
been ; since they are established, as well in the former case as
in the latter, by way of record. And facts, thus established,
can never afterwards be contested, between the same parties,
or those in privity with them.” Chap. IX, part 1, sec. 43.
The case of Bouchaud v. Dias, 3 Denio, 238, decided by
the Supreme Court of New York, is an authority upon this
point. It appears from the statement in the report of that
case, that in 1822 one Castro had executed two bonds to the
United States for payment of duties, in which the testator
and the defendant were sureties, and bound themselves jointly
and severally. The bonds were alike in penalty and condi-
tion, but were payable at different periods within the year.
In 1838, the plaintiff, as executor of one of the sureties, paid
to the United States one of the bonds and brought an action
to recover one-half of that sum from the defendant as co-
surety with the testator. The defence was that the defendant,
with the consent of the plaintiff, had been released from his
obligation by the Secretary of the Treasury pursuant to acts
for the relief of certain insolvent debtors of the United
States ; and on the trial he produced a release under the hand
of the Secretary. Te also gave in evidence a judgment record
from which it appeared that the plaintiff had sued the defend-
ant for contribution in the Superior Court of the city of New
York, the declaration in the case being like that in the second
case, except that the other bond was set out as a part of the
ground of action. In that case the defendant pleaded in bar
the foregoing release and consent. The plaintiff demurred to
the plea, and the court rendered judgment thereon for the
flefendant. The plaintiff in the second case objected to the
mtroduction of this record because the bonds were not the
same in both suits; but the court admitted the record and
charged the jury that the judgment of the Superior Court
upon the same matter, being on a bond for duties on the same
Mportation with that which was in question in the second
€45, was a bar to the action. The case being taken to the
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Supreme Court of the State, the judgment was affirmed, that
court holding that although there was a difference in the
actions, as they were upon different bonds, yet as those bonds
were parts of the same transaction, and the principal question
in controversy was the same in the two cases, the matter
which the plaintiff attempted to agitate in the second case
was res adjudicata. A distinction was suggested between the
cases on the ground that the former judgment between the
parties was rendered on a demurrer to the defendant’s plea.
But the court answered that “it can make no difference, in
principle, whether the facts upon which the court proceeded
were proved by deeds and witnesses, or whether they were
admitted by the parties. And an admission by way of
demurrer to a pleading, in which the facts are alleged, must
be just as available to the opposite party as though the admis-
sion had been made ore tenus before a jury. If the plaintiff
demurred for want of form, or if for any other reason he
wished to controvert the facts alleged in the plea, he might,
after learning the opinion of the court, have asked leave to
withdraw the demurrer and reply. But he suffered a final
judgment to be entered against him. Ie probably thought
that the facts were truly alleged in the plea, and therefore
did not wish to amend. But however that may be, the judg-
ment is a bar to this action.” p. 244. See also Cofiin v.
Knott, 2 Greene, (lowa,) 582; Birckhead v. Brown, 5 Sand-
ford, Sup. Ct. N. Y. 134.

The plaintiff seems to consider the case of Cromwell V.
County of Sac as authority for his contention, that in the pres-
ent action he is at liberty to show that the bonds issued were
valid obligations of the municipality, notwithstanding the
former adjudication against their validity. That case was
brought on four bonds of the county of Sac, issued for the
erection of a court-house, and coupons for interest attached to
them. To defeat the action the county relied upon the estop-
pel of a judgment rendered in its favor in a prior action
brought by one Smith upon certain earlier maturing coupons
upon the same bonds, accompanied with proof that the plain-
tiff Cromwell was at the time the owner of the coupons in that
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action, and that the action was prosecuted for Lis sole use and
benefit. It appeared on the trial in that action, and it was so
found, that there were such fraudulent proceedings in the issue
of the bonds to which the coupons were attached, followed by
the failure of the contractor, to whom the bonds were de-
livered, to construct the court-house, as, in the opinion of the
court, to render them void as against the county; and there
was no finding that the plaintiff had given any value for the
coupons, although he had become their holder before maturity.
Judgment, therefore, was given for the county, and on appeal
it was affirmed, this court holding that the fraud and illegality
in the inception of the bonds, disclosed by the findings, were
sufficient to call upon the plaintiff to show that he had given
value for the coupons; that the bonds were void as against
the county in the hands of parties who did not acquire
them before maturity, and give value for them; that the
plaintiff, not having proved that he gave such value for the
coupons, was not entitled to recover on them ; for whatever
illegality or fraud there was in the issue and delivery of the
bonds equally affected those coupons. It was therefore ad-
judged that the finding and judgment in that case, upon the
invalidity of the bonds as against the county, estopped the
plaintiff in the second case from averring to the contrary ;
unless he obtained them for value before maturity. But the
bonds being negotiable instruments, and their issue being
authorized by a vote of the county, and they reciting on their
face a compliance with the law providing for their issue, they
were valid obligations against the county in the hands of a
bona fide holder, taking them for value before maturity ; and
so this court said, that if the plaintiff received the bonds and
coupons in suit in the second case before maturity for value,
as he offered to prove, he should have been permitted to show
that fact ; and that there was nothing adjudged in the former
action in the finding that the plaintiff had not made such
proof in that case, which could preclude him from making
such proof in the second case. The fact that a party may not
hav'e shown that he gave value for certain coupons before
their maturity plainly was not conclusive evidence that he
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may not have given value before maturity for other coupons
of the same bonds, or that he may not have given value for
the bonds before they became due.

There is nothing in that decision which can be made to sup-
port the contention of the plaintiff in this case. In the former
action against the present defendant the adjudication was
that the bonds themselves were never signed by the proper
officers required by the statute of the State to sign them, and
therefore they were not legal obligations of the township.
Their invalidity equally affected the coupons attached to them,
and not merely those in suit, but all others. If the plaintiff
could give any evidence consistent with that adjudication,
there would be no objection to his doing so, and the former
action would not estop him ; but the bonds being found to be
invalid and void, he is precluded from attempting to show the
contrary, either of the fact of their wanting the signature of
the county clerk, or of the law that for that reason they were
not binding obligations of the municipality. The fact and the
law are adjudged matters between the parties, and not open,
therefore, to any further contest.

Judgment affirmed.

UNITED STATES ». JOHNSTON.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF NEW YORK.

Argued December 15, 16, 1887. — Decided January 9, 1888.

The entire administration of the system devised by Congress for the collec-
tion of captured and abandoned property during the war was committed
by the acts regulating it to the Secretary of the Treasury, subject 10
the President’s approval of the rules and regulations relating thereto
prescribed by him, and with no other restriction than that the expenses
charged upon the proceeds of sales be proper and necessary and be
approved by him; and his approval of an account of expenses incurred
on account of any particular lot of such property made before the P:’*S'
sage of the joint resolution of March 81, 1868, 15 Stat. 251, is conclusivé
evidence that they were proper and necessary, unless it appears that
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their allowance was procured by fraud, or that they were incurred in
violation of an act of Congress or of public policy.

The joint resolution of Congress of March 31, 1868, 15 Stat. 251, affords
evidence that the practice of the Secretary of the Treasury prior to that
date not to cover into the Treasury the sums received from the sale of
captured and abandoned property, but, to retain them in the hands of
the Treasurer in order to pay them out from time to time on the order
of the Sceretary, was known to Congress, and was acquiesced in by it,
as to what had been previously done; and all this brings the practice
within the well settled rule that the contemporaneous construction of a
statute by those charged with its execution, especially when it has long
prevailed, is entitled to great weight, and should not be disregarded or
overturned except for cogent reasons, and unless it be clear that such
construction is erroneous.

Sattled accounts in the Treasury Department, where the United States have
acted on the settlement, and paid the balance therein found due, cannot
be opened or set aside years afterwards merely because some of the pre-
scribed steps in the accounting, which it was the duty of a head of
a department to see had been taken, had been in fact omitted; or on
account of technical irregularities, when the remedy of the party against
the United States is barred by the statute of limitation, and the remedies
of the United States are intact, owing to its not being subject to an act
of limitation.

Tue following was the case as stated by the court.

This writ of error brings up for review a judgment for the
defendant in error in an action brought against him on the
29th day of April, 1879, for the value of certain cotton which
came to his hands, as an assistant special agent of the Treas-
ury Department, in the year 1865, and which, it is alleged, he
has not accounted for to the plaintiff, but converted to his
own use. The defendant became such agent on the 8th of
May, 1865, under a written appointment by the Secretary of
the Treasury. Tle was charged with the duty of receiving
and collecting such cotton in the counties of Lowndes, Mon-
roe, Oktibbeha, and Noxubee, in the State of Mississippi, as
had been purchased by or was held on account of the so-called
Confederate States yovernment, and of forwarding the same
FO agents of the department at Memphis or Mobile, as, in his
Judg.ment, was best for the government.

Hl.s commission was accompanied by a letter of instructions,
Tequiring him, with as little delay as possible, to ship. the
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cotton received or collected to Wm. W. Orme, supervising
special agent at Mobile, “sending forward with each lot an
account of expenses (which will be paid by them), together
with a full record of the cotton shipped, &c., as required by
the fourth regulation concerning captured, abandoned, and
confiscable personal property.” IIe was informed that his
compensation would be thereafter fixed, and would depend,
in great measure, upon the result of his efforts; but that it
should be reasonable and liberal for the services performed.

The defendant, in his answer, denied that he had omitted
to account for any cotton received or collected by him, as
such agent. For further defence, he alleged that after the
times mentioned in the complaint, and on or about March 15,
1866, a just, true, and full accounting of his acts, as such
agent, was had with the United States, upon which he sur-
rendered all papers, documents, and vouchers in his hands
relating to his agency ; that upon such accounting the sum of
$33,972.59 was awarded to him, of which $2186.69 represented
his per diem allowance, and the balance his commissions ; that
said per diem allowance was paid on the 15th of May, 1866,
and said commissions on the 15th of January, 1868 ; and that
he was thereupon fully released, acquitted, and discharged
from liability of every kind to the government.

By agreement of the parties, the issues were heard and de-
termined, in the first instance, by Hon. William G. Choate,
as referee, who made a report of his special findings of fact
and law, accompanied by an elaborate opinion, in support of
the conclusion that the defendant was entitled to a judgment
dismissing the complaint on the merits. The case was subse-
quently tried by the court — the parties, by written stipuls-
tion filed, having waived a jury. The court adopted the spe
cial findings of fact made by the referee, as its own findings,
and dismissed the complaint.

The several lots of cotton in question were delivered to one
Stewart, of Mobile, in the latter part of the year 1865. The
circumstances under which they were delivered were—ac
cording to the findings of fact —as follows: The cotton in‘the
counties constituting defendant’s district was stored at various
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points more or less remote from the Mobile and Ohio Rail-
road ; much of it in very bad condition, requiring rebaling, or
new covering and ropes. In consequence of many impedi-
ments, arising from the unsettled state of the country, to the
successful execution by the defendant of his duties by agents
of his own selection, he obtained special authority from the
Secretary of the Treasury to malke contracts with responsible
persons, for collecting cotton, putting it in shipping order, and
delivering it at the railroad ; the contractors to be paid ¢n kind
at the time of delivery, or in money after the cotton had been
sold, and the proceeds realized by the Government. The first
lots of cotton were shipped to Dexter, the supervising agent
at Mobile. Afterwards, the defendant was directed by the
Secretary to ship, and he did ship, the cotton directly, through
his own agents at Mobile, to Simeon Draper, at New York,
who had been appointed as the general agent of the Treasury
Department to sell all the cotton collected in the South. De-
fendant’s first agents at Mobile were Weaver & Stark ; but,
on August 14, 1865, he appointed one Cuny. The (Govern-
ment did not furnish money to pay the expenses attending
the collection, transportation and shipping. But Cuny under-
took with the defendant to settle all bills for railroad freights,
the weighing and pressing of the cotton, and other incidental
eXpenses connected therewith up to the time of shipment to
New York ; and he also agreed with the defendant to furnish
the means necessary to cover such expenses. IHe arranged
with Stewart at Mobile to provide means for these purposes,
the latter to be reimbursed from time to time by Government
cotton at the market value. Stewart accordingly made large
advances to Cuny between September 4, 1865, and J anuary 26,
1866. These advances included $9307.21 of expenses, which
Dexter, supervising special agent for the Treasury Depart-
ent for the district in which Mobile was situatedy incurred
on cotton from Johnston’s district, and which expenses, Dex-
ter insisted, should be paid by the defendant. The latter
at ﬁrst declined to pay that bill, but subsequently, upon the
alvice of Mellen, a general agent of the Treasury Department,
he sold cotton to meet it. Under the arrangement between
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Cuny and Stewart, the latter received between October 17,
1865, and December 16, 1865, different lots of cotton aggre.
gating 483 bales, which is the cotton now in question, and
gave credit therefor, at its market value, in his account with
Cuny for advances. The total value of this cotton was 882
300.24. Stewart paid the internal revenue tax of two cents
per pound — $3486.64 — on all except the last one hundred
bales, leaving $79,813.60 as the net value of the cotton. The
first of these transfers to Stewart was without the knowledge
of the defendant, but he subsequently approved or acquiesced
in what Cuny did. This disposition of the 483 bales was
without authority from the plaintiff, except as to the part used
in meeting Dexter’s bill.

The following additional facts were found by the court
below :

“ August 18, 1865, the Secretary of the Treasury issued a
general letter of instructions directing all cotton to be for-
warded to Simeon Draper, at New York, for sale, and that all
money required by supervising agents to defray expenses
should be sent upon their estimates therefor made to the Sec-
retary on the 1st of each month. In September, 1865, Mr
Johnston had made an arrangement to draw against Simeon
Draper, at New York, for the expenses on the cotton incurred
at Mobile, including the cost of transportation to Mobile, and
such drafts were drawn accordingly to the amount of upwards
of $150,000 between the 29th of November, 1865, and the 31t
of January, 1866. The drafts included one dollar a bale com-
mission, which defendant paid to Cuny on the cotton shipped
by him after the drafts were paid. To carry out his instruc-
tions, that these drafts should be accompanied by vouchers,
showing the details of the expenses drawn for, the receipted
bills of the railroad company paid by Cuny through the ad-
vances made by Stewart, and other bills so paid were surrel-
dered, and duplicate receipts were taken to conform t0 the
shipments to Draper against which drafts were drawn, and
these duplicate vouchers accompanied the drafts. The same
expenses which had thus been paid out of the cotton trans
ferred to Stewart, to the amount of about $68,000, were HY
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cluded in the drafts upon Draper, and by him paid to Johnston,
so that as to these 483 bales the defendant had been a second
time paid by the Government to that extent, the expenses
for the payment of which they had been transferred to
Stewart.

“On the 11th of January, 1866, the Secretary of the Treas-
ury, by letter, called upon the defendant to make up and for-
ward a full statement of his transactions, and some time in
the month of February, 1866, the defendant and his chief
clerk, Dr. Vaughan, went to Washington with their books
and papers, and an account current or summary statement
which had been made up at Columbus, purporting to show the
whole amount of cotton collected by the defendant and the
disposition thereof. They were referred, by the subordinate
in the Secretary’s office in charge of the captured and aban-
doned property division, to the Commissioner of Customs, who,
at that time, under direction of the Secretary, had charge of
the examination and passing of similar accounts. Meanwhile,
however, certain charges against the defendant had been re-
ceived in the Treasury Department from the War Department,
and the Secretary directed that these charges should be an-
swered before the defendant’s account was passed upon, and &
special reference of these charges was made by the Secretary
for examination to a clerk in his office named Parker, since
deceased. These charges were satisfactorily answered, and
the examination of his accounts by the Commissioner of Cus-
toms followed. Some objections were made to the form of
the account of cotton collected, and a new account was made
Up upon blanks furnished by the office of that part of the
fransactions. In the account current or summary statement

made up at Columbus, the 483 bales of cotton in question
Were stated as follows:

; “;Sold by R. I. Cuny, to pay bills of Dexter and others,
J"‘"Sc

he AF the suggestion of the examining officer in the Commis-
s\l_oner 8 Ofﬁqe, a new summary statement was made up by Dr.

aughan, dividing this item into two, namely :
VOL. oXX1v—16
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“¢Sold by consent of General Agent Mellen, by R. H.
Cuny, to pay Dexter’s bill of expenses . . . . .35
“¢Sold and proceeds paid to officers and garrisons to
secure protection to cotton in their charge, and to
papel oS Pl SR SR e g i SRR 1 498

“The only vouchers now remaining on file in the Treasury
Department in support of this last item are two affidavits, one
by the defendant and the other by Dr. Vaughan, the defend-
ant’s clerk and chief assistant, sworn to at Washington, during
the pendency of this examination, showing payments to mili-
tary cflicers for extra vigilance in guarding the cotton, protect-
ing it against thieves and raids; copies of which are hereto
annexed, marked schedules C and D. The number of hales
assigned to the item of Dexter’s bill does not conform to any
particular lot of cotton, part of the 483 bales transferred to
Stewart, but is substantially correct as representing upon an
average of the net proceeds of the cotton the amount of Dex-
ter’s bill. ‘

“There was exhibited to the officers appointed by the Sec-
retary to examine his accounts some proofs of large expend-
tures of money which, together with the payments to military
officers, they held to be sufficient to justify them in passing
this item. These expenses, aside from the payments to mil-
tary officers, aggregated about $68,000, and the military pay-
ments about $29,000. These expenses, other than the military
payments, were properly and necessarily incurred by the de-
fendant in the discharge of his duty as assistant special agent
in the care and protection of the cotton after its delivery by
the contractors, and all these payments, including the military
payments, were made necessary by the unsettled state of ﬂ.m
country, the great accumulaticn of the cotton which the rail-
road company was unable to transport, the danger of theft a_vﬂd
robbery, and the interference of other agents or persons clain:
ing to be agents of the Treasury Department, and of military
officers. The military payments included $10,000 paid out for
Colonel Young, which, however, was not proved to have been
received by him, and which the defendant collected from the
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contractors. These military payments were all made in the
bona fide belief that they were necessary to protect the inter-
est of the United States in the cotton, to secure increased vig-
ilance, or to prevent connivance with parties interfering with
or attempting to interfere with the cotton.

“The result of the examination of the account in the office
of the Commissioner of Customs was that the Commissioner
wrote to the defendant a letter dated the 15th March, 1866, as
follows: ¢ Your property accounts as assistant special agent of
the Treasury at Columbus, Mississippi, from May 8, 1863, to
March 15th, 1866, have this day been examined in this office
and passed, there being no difference.’

“Upon the receipt of this letter the defendant wrote to the
Secretary, communicating to him the contents of the letter
received from the Commissioner of Customs, and stating that
he had presented to Mr. Parker a written answer to the mili-
tary charges, and that Mr. Parker expressed himself entirely
satisfied, and that he would so report to the Secretary; and
requested an instruction to Mr. Draper, at New York, to pay
him his commissions allowed under the regulations on the sales
of such cotton as Mr. Draper had received of his collecting,
when the Secretary should receive a report from Mr. Parker.

*To this the Secretary replied under the same date, March
15, 1866, as follows : ¢I have received your letter of this date,
advising me that the Commissioner of Customs had favorably
reported on your property account, and that your explanation
of charges made by certain military officers against you has
shown them to be without substantial foundation, and asking
me to instruct the cotton agent at New York to pay you the
commissions allowed by the regulations of August the 18th
last, on the sales of such property of your collection as he has
received. It affords me great pleasure to receive so gratifying
a statement in regard to your affairs, and I have accordingly
this day instructed the Commissioner of Customs to issue a
requisition for your per diem compensation, at the rate of $6
ber day, from the date of your appointment, and for such
mileage as you may be entitled to at the rate of ten cents per
lile. At present no payments on account of commissions or
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percentage are made to any of the agents of the Department,
and I deem it inexpedient to make an exception to this rule in
any case till sufficient time has elapsed to enable me to exam-
ine and understand the whole matter connected with the
collection and forwarding of Government cotton. Just now
my time is too much occupied with other matters of vital
importance, to afford me an opportunity to give your case
that consideration which justice to yourself, no less than to
the Department, requires.’

“On the same day, the Secretary by letter instructed the
Commissioner of Customs as follows: ¢The compensation of
Harrison Johnston, assistant special agent to this Department,
whose appointment is dated May 8, 1865, has been fixed at
%6 per day, with an allowance to cover travelling expenses of
10 cents per mile for all distances actually travelled by him,
and commissions on the cotton collected by him at the same
rate as is allowed to other assistant agents, in accordance with
general letter of instructions dated August 18, 1865. You are
accordingly hereby authorized to issue a requisition in the
usual form for his per diem allowance at that rate to date and
for such mileage as he may be entitled to. TFor the present
no payments on commissions or percentage account are made
to any agents.’

“On the 16th March, 1866, the defendant was directed by
the Secretary to answer certain charges made in letters re
ceived by the Department from General Agent Mellen, t0
which the defendant replied in a letter to the Secretary on the
same day containing the following passage: ‘I had the honor
on yesterday to request you to instruct Mr. Draper to pay me
my commissions, basing that request on the assurance that
my answers to all charges were satisfactory and my property
account correct, not knowing then of these letters from Mr.
Mellen. I now beg leave to withdraw the request until you
are fully satisfied of my every official act.’

*No further direct action was taken by the Secretary with
reference to these charges of General Agent Mellen, or the
defendant’s reply thereto.

“On the 6th September, 1866, the defendant wrote to the
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Secretary of the Treasury : ¢ If there are no longer any reasons
for withholding the commissions due me from the sale of
cotton collected by me and forwarded to Mr. Draper, I will
thank you for an order upon Mr. Draper to pay over to me
commissions due me under regulations of August 18, 1865.
To which the Secretary replied on the 17th September, 1866 :
‘The numerous undecided claims upon the cotton collected by
you make it inexpedient to award vou at present the promised
commissions on the net proceeds of sale of the amount of your
collections.’

“On the 8th January, 1867, the Secretary wrote the Com-
missioner of Customs as follows : ¢ Hereafter in the adjustment
of accounts of agents of the Department who have been
engaged in the collection of captured and abandoned property,
you will make no requisition in favor of any of them for any
balance that may be found due until the details of such
account have been referred to me, and you have received
further instructions relative thereto.’

“On the 9th March, 1867, the Secretary wrote to the Com-
missioner of Customs as follows: ¢ As the various supervising
and assistant special agents lately in office are claiming the
amounts to which they deem themselves entitled as commis-
sions on the proceeds of property collected by them under my
general letter of instructions of August 18, 1865, you will
Please report to me the names of those whose property ac-
counts, as well as money accounts, have been satisfactorily
adjusted”  To which the Commissioner replied, on the 12th
Marlch, as follows : “In reply to your inquiry of the 9th inst.,
received this A, asking for the names of those agents whose
property accounts have been examined and adjusted, I have
to report that up to the present only money accounts have
been adjusted.

“On the 13th March, 1867, the Secretary wrote to the Com-
fissioner of Customs as follows: ¢ Referring to your reply of
yesterday to my inquiry of the 9th inst., relative to the prop-
erty accounts of supervising and assistant special agents, I
1OW request that you will transmit them to the First Auditor

or Immediate examination and adjustment.’
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“On the 4th June, 1867, the defendant wrote the Secretary
as follows: ‘I desire to be informed whether all claims for
proceeds of cotton from my district have been adjusted, and
whether there is any further objection to the payment of my
commissions as assistant special agent of the Treasury De-
partment.” To which, on the 12th June, 1867, the Assistant
Secretary of the Treasury replied : ‘The Secretary directs me
to say that nothing can be done in the matter until the
accounts of the New York agency and the various property
accounts of the supervising special agents are collected and
settled, which he has ordered to be done as speedily as prac-
ticable.

“On the 15th of January, 1868, the Secretary wrote to the
Commissioner of Customs as follows: ¢ You are hereby author-
ized and instructed to issue a requisition on F. E. Spinner,
Treasurer, and U. S. special agent, in favor of Iarrison John-
ston, late assistant special agent, for the sum of $26,785.90,
being the balance in full found due to him for commissions on
the net proceeds of cotton collected by him and sold in New
York on government account in accordance with my letter of
August 18,1865. The total amount earned by him under that
letter is $31,785.90, on which he has had previously an
advance of $5000. The present requisition is for the balance.
This requisition followed an adjustment of the balance at that
sum communicated to the Secretary by the Commissioner of
Customs in a letter dated January 15, 1868, and requesting &
remittance to cover the same, and this amount was thereupon
paid to Mr. Johnston.’

“On the 16th of August, 1868, the First Auditor addressed
to the Commissioner of Customs a letter containing a detailed
statement of the defendant’s property account, stating that he
had examined and adjusted the same, charging him with
30,610 bales collected and crediting him with the cotton
shipped to Draper, paid to contractors in kind, and various
other items of credit as in the previous account rendered by
the defendant and passed by the Commissioner of Customs
and included the following credits :
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“¢ By cotton sold to pay expenses . . . . . 55 bales.
SEIrORES “ and proceeds paid military offi-
cers for protecting cotton from
being burned and stolen by

Fraidensi il sl A A 2 8 hal est?

« At the foot of this account so stated the Commissioner

added :
¢« ¢ Admitted and certified. N. SArGENT,
Commissioner of Customs.’

“On the 27th of February, 1869, the Commissioner of Cus-
toms wrote the defendant as follows: ¢ Your account as assist-
ant special agent of the Treasury Department at Columbus,
Mississippi, on account of captured and abandoned property,
for cotton received and disposed of has been adjusted and
closed on the books of the Department.’”

Mr. Assistant Attorney General Maury for plaintiff in
error.

Mr. Benjamin I. Bristow for defendant in error. Mr.
David Willcor was with him on the brief.

Mr. Justice IIaruan, after stating the case, delivered the
opinion of the court.

By the act of March 13, 1863, 12 Stat. 820, c. 120, providing
for the collection of abandoned property, it was made lawful
for the Secretary of the Treasury, as from time to time he
should see fit, to appoint a special agent or agents to receive
and collect all abandoned or captured property — other than
property used or intended to be used for carrying on war
against the United States —in any portion of any State or
Territory designated as in insurrection against the lawful gov-
ernment of the United States, by the President’s proclamation
of July 1, 1862. The second section provided that “any part
of the goods or property received or collected by such agent
Oragents may be appropriated to public use on due appraise-
ment and certificate thereof, or forwarded to any place of sale
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within the loyal states as the public interests may require;
and all sales of such property shall be at auction to the high-
est bidder, and the proceeds thereof shall be paid into the
treasury of the United States.” The third section directed the
Secretary to cause a book or books of account to be kept,
showing from whom such property was received, the cost of
transportation, and the proceeds of the sale thereof. The
owner was given the right, within a prescribed period, to pre-
fer his claims to the proceeds in the Court of Claims, and on
proof of his right to the same, and that he had not given any
aid or comfort to the rebellion, *“to receive the residue of such
proceeds, after the deduction of any purchase money which
may have been paid, together with the expense of transporta-
tion and sale of said property, and any other lawful expenses
attending the disposition thereof.”

But the act of July 2, 1864, 13 Stat. 375, c. 225, greatly en-
larged the powers of the Secretary of the Treasury in refer-
ence to captured and abandoned property. The first section
authorized sales of such property, under the act of 1863 to be
made “ at such places, in states declared in insurrection, as may
be designated by the Secretary of the Treasury, as well as at
other places,” authorized by the original act. In addition to
the property to be received, collected, and disposed of as pro-
vided in the act of 1863, the agents, approved by the Secre-
tary, were required to take charge of and lease the abandoned
lands, houses, and tenements within the districts therein
named, and provide, in such leases or otherwise, for the em-
ployment and general welfare of all persons, within the lines
of national military occupation in the insurrectionary States,
formerly held as slaves, who are or shall become free. Sec.
It was also provided that all moneys arising from the leasing
of abandoned lands, houses, and tenements or from sales of
captured and abandoned property, collected and sold in purst-
ance of the act of 1863, or of the act of 1864, “shall, after
satisfying therefrom all proper and necessary expenses t0 be
approved by the Secretary of the Treasury, be paid into the
treasury of the United States; and all accounts of mol{e}’s
received or expended in connection therewith shall be audited
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by the proper accounting officers of the treasury.” Sec. 3.
By the eleventh section of the same act it is provided that
“the Secretary of the Treasury, with the approval of the
President, shall make such rules and regulations as are neces-
sary to secure the proper and economical execution of the pro-
visions of this act, and shall defray all expenses of such execu-
tion from the proceeds of fees imposed by said rules and
regulations, of sales of captured and abandoned property, and
of sales hereinbefore authorized.”

It is quite clear that while the approval of the President
was made essential to the validity of all rules and regulations
in relation to captured and abandoned property, the entire ad-
ministration of the system devised by Congress for the collec-
tion of such property, within the insurrectionary districts, and
its sale thereafter, was committed to the Secretary of the
Treasury. Upon him alone was imposed the responsibility, in
the first instance, of making rules and regulations for the
“proper and economical execution” of the statutes in ques-
tion, through agents whom he should designate. Congress
Was aware of the unsettled condition of that part of the coun-
try dominated by the military power of the insurrectionary
government, and recognized the necessity of investing some
one officer with full authority to decide what expenses were
fairly chargeable against the proceeds of captured and aban-
doned property. Such authority was conferred upon the Sec-
retary of the Treasury, subject to no other restriction than
that the expenses charged upon the proceeds of sales be
“proper and necessary,” and be approved by him. But no
rule was prescribed for his guidance in determining what ex-
penses were to be regarded as of that character; for the rea-
son, perhaps, that as each collection and sale of captured and
abandoned property must depend upon its special ecircum-
stances, it was not practicable to establish a rule that would
control every case. As no expenses could be charged against
the proceeds of any sale except upon the approval of the Sec-
retary of the Treasury, and as his discretion must have been
exercised with reference to the special facts of each case, his
approval of an account of expenses in relation to the collection
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and sale of any particular lot of captured and abandoned prop.
erty should be deemed conclusive evidence that such expenses
were proper and necessary, unless it appeared that the allow-
ance of such expenses was procured by fraud, or that the ex-
penses were incurred in violation of some positive statute, or
of public policy. It is impossible to suppose that Congress
intended that every such account — after being approved by
the Secretary— should be subject to review by some subordi-
nate officer of the Treasury, or even by the courts, and to be
disallowed, merely because in the judgment of that officer, or
of the courts, such expenses should not have been incurred.

It is, however, contended that the words in the third sec
tion of the act of 1864, “all accounts of moneys received or
expended in connection therewith shall be audited by the
proper accounting officers of the Treasury,” negative the sup-
position that those officers cannot disallow expenses incurred
in the collection and sale of captured and abandoned property,
which the Secretary may have approved as proper and neces
sary. By ‘proper accounting officers of the Treasury” in
that statute, it is contended, is meant the First Auditor and
the First Comptroller. It is consequently argued that the
settlement upon which the defendant relies coustitutes no ob-
stacle to the examination of the items of his accounts.

The act of March 3, 1817, c¢. 35, § 2, 8 Stat. 366, pro-
vides that “all claims and demands whatever by the United
States, or against them, and all accounts whatever in which
the United States are concerned, either as debtors or creditors,
shall be settled and adjusted in the Treasury Department.”
By the same act, it was made one of the duties of the First
Comptroller to examine all accounts settled by the It
Auditor, and certify the balances arising thereon to the Regis
ter. And among the duties of the First Auditor is that of
receiving and examining all accounts accruing in the Treasury
Department, certifying the balance due on such accounts, and
transmitting the same, with the vouchers and certificates, ©
the First Comptroller for his decision thereon. These pro
visions have been preserved, and constitute §£§ 236, 269,
and 277 of the Revised Statutes. It is contended in bebalf
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of the defendant, that the accounts which the third section
of the act of 1864 required to be ‘“audited by the proper account-
ing officers of the Treasury ” were strictly money accounts, as
distinguished from property accounts; whereas the accounts
of the defendant, in respect of the 483 bales of cotton in ques-
tion belong, it is insisted, to the latter class. The referee in
his opinion says:

“What took place in this case was this: The defendant
having finished the work of his agency, was called upon by
the Secretary of the Treasury to settle his property accounts.
The defendant presented himself at the Treasury Department,
appeared before the officers designated by the Secretary for
the purpose of adjusting accounts of that character, and put in
a claim to be credited with the 483 bales in question. As to
this he claimed that he had expended on behalf of the Govern-
ment, and as necessary disbursements in the execution of the
duties of his agency, a sam considerably exceeding the value
of the 483 bales for which he acknowledged himself liable to
account. It would have been competent and proper for the
Secretary, or the accounting officer, to have treated this claim
for disbursements as a money account, which would then, ac-
cording to the routine of the office at that time, have gone to
the First Auditor for examination. That this was not done is,
however, at most an irregularity. The Secretary had au-
thority and jurisdiction, however, to settle and adjust the
defendant’s property account, and this he did, making this
offset or allowance. IIe thercby necessarily passed and ap-
proved the expenses in question, both as to their nature as
hecessary and proper and as to their amount; and by the
statute this question was confided to his exclusive determina-
tion. Upon the basis of this adjustment of the property ac-
count the defendant’s account for commissions was duly
adjusted and paid by order of the Secretary. In fact, the
Department, twice thus acted on the basis of the adjustment
of the detendant’s property account.”

While there is much force in this view of the case, we do
10t deem it necessary to decide whether the accounts of de-
fendant, in respect to the 483 bales of cotton, were required
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by the statute of 1864 to be audited by the First Auditor and
transmitted to the First Comptroller for his decision thereon,
If the act of 1864 should be held to have required this, it would
not follow that those officers could have disregarded the action
of the Secretary of the Treasury in allowing the expenses
in question. In auditing those accounts, they would have
been bound to regard such action of the Secretary as final,
What was said in Un<ted States v. Jones, 18 How. 92, 96, may
be repeated here, as applicable to accounts which have been
finally acted upon by a head of department, invested with au-
thority in the premises. There the question was as to the
right of accounting officers to review the action of the Secre
tary of the Navy in approving certain disbursements made
by an officer of the Navy in conformity with the orders of
the Secretary. This court said: “The accounting officers of
the Treasury have not the burden of responsibility cast upon
them of revising the judgments, correcting the supposed mis-
takes, or annulling the orders of heads of departments.” See
MecKnight v. United States, 13 C. Cl. 292, 298, 309.

But, waiving any decision as to the power of accounting
officers, under the act of 1864, it is sufficient for this case tosay
that the Secretary of the Treasury proceeded upon the ground
that the defendant’s accounts in reference to this cotton were
property accounts, the settlement of which belonged to him
exclusively, and that such settlement could be made by him
personally, or through such of his subordinates as he might
designate for that purpose. In Rice, Assignee, v. United
States, 21 C. Ol 413, 419, it was said by Richardson, C. J,
who was entirely familiar with the mode of conducting busi-
ness in the Treasury Department, that ¢ while Mr., Chase was
Secretary of the Treasury, and for some time afterwards, the
money received from captured and abandoned property Was
merely deposited wivh the Treasurer, and was not technically,
in departmental language, ‘ covered into the Treasury;’ and
so, according to the construction then given by the Depart
ment, was not subject to the constitutional provision that,
‘no money shall be drawn from the Treasury but in const-
quence of appropriations made by law.” Constitution, Art. L
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§9, par. 6. More than two and a half millions of it was paid
out by Secretaries Chase, Fessenden, and McCulloch ( Hodges’
(ase, 18 C. CL. 704) without any appropriations therefor, when
(Congress interposed and passed the joint resolution of March
31,1868. 15 Stat. 251.” By that joint resolution, it was pro-
vided that “all moneys which have been received by any offi-
cer or employé of the Government, orany Department thereof,
from sales of captured and abandoned property in the late
insurrectionary districts, under or under color of the several
acts of Congress providing for the collection and sale of such
property, and which have not already been actually covered
into the Treasury, shall immediately be paid into the Treasury
of the United States, together with any interest which has
been received or accrued thercon.” The language of this reso-
lution affords some evidence that Congress was aware of the
manner in which the several acts relating to captured and
abandoned property had been executed, and did not intend to
disturb what had been previously done under the practice pre-
vailing in the Treasury Department.

In view of the foregoing facts the case comes fairly within
the rule often announced by this court, that the contempo-
Taneous construction of a statute by those charged with its
execution, especially when it has long prevailed, is entitled
to great weight, and should not be disregarded or overturned
except for cogent reasons, and unless it be clear that such con-
struction is erroneous. Edwards v. Darby, 12 Wheat. 206,
203 Undted States v. Moore, 95 U. S. 7603 Hakn v. United
A:;z;atas, 10T U. 8. 402 ; United Statesv. Philbrick, 120 U. 8. 52,
59.

We have said that the approval by the Secretary of the
Treasury of an agent’s account of expenses in the collection
and sale of captured and abandoned property would not be
conclusive, if it appeared either that such approval was pro-
cured by fraud, or that such expenses were incurred in viola-
tion of some positive statute, or in contravention of public
policy.  Much was said at the argument to the effect that the
U‘flns'actions of the defendant were based upon fraud; that
be withheld or suppressed evidence that it was in his power
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to produce; and that what he did was calculated to debauch
military officers to whom money was paid by him for the per-
formance of services, in respect to which they were forbidden
by law to accept compensation. It is only necessary to say
that the findings of fact do not sustain these propositions.
The record contains nothing to justify this court in holding
that the defendant had been guilty of any fraud that would
invalidate the settlement of his accounts with the Government.
Taking the findings of fact to be correct, as is our duty to do,
we must assume that the payments made by the defendant,
of the allowance of which complaint is now made, “ were made
necessary by the unsettled state of the country, the great
accumulation of the cotton which the railroad company was
unable to transport, the danger of theft and robbery, and the
interference of other agents or persons claiming to be agents
of the Treasury Department, and of military officers;” and,
in respect to what are called military payments, that they
“ were all made in the bona fide belief that they were neces-
sary to protect the interests of the United States in the cotton,
to secure increased vigilance, or to prevent connivance with
parties interfering with or attempting to interfere with the
cotton.” The utmost that the record establishes is that there
were irregularities, perhaps carelessness, in the final closing
of defendant’s account with the Government. It may be that
he should have been required to present more satisfactory evi-
dence than it may be supposed from the record he did in fact
present. These considerations, however, even if entitled to
weight as matter of law, lose much force after the lapse of
years without action upon them by the Government. The
defendant ought not now to be held to the same strictness of
proof that might justly have been required of him when all
the circumstances connected with the cotton in question cou!d
have been readily established by competent evidence. We
are of opinion that no case is made by the Government 10 -
validate the settlement of defendant’s accounts. We conctt
with the referee when he says that “it would be an exceed-
ingly dangerous doctrine that settled accounts where Fhe
United States had acted on the settlement and paid the bal
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ance found due on the basis of that settlement, could be opened
or set aside, merely because some of the prescribed steps in
the accounting which it was the duty of a head of a depart-
ment to see had been taken, had been in fact omitted; or, if
they could be so opened and set aside on account of technical
irregularities in the allowance of expenses years afterwards,
when the remedy of the party against the United States is
barred by the statute of limitations, and the remedies of the
United States on the other side are intact, owing to its not
being subject to any act of limitation.”

The facts found being sufficient to support the judgment,
it is

Affirmed.

UNITED STATES ». GLEESON.

APPEAL FROM THE COURT OF CLAIMS.
Bubmitted January 4, 1888. — Decided January 16, 1888,

On appeal by the United States from a judgment of the Court of Claims
against them for less than three thousand dollars, rendered pro forma,
against the opinion of that court, and for the purpose of an appeal, this
court, upon objection taken in behalf of the United States to the irregular-
ity of the actions of the court below, reverses the judgment, and remands
the case for further proceedings according to law.

Turs was an appeal by the United States from a judgment
of the Court of Claims upon the petition of James M. T. Glee-
son, a clerk of the Post-Office Department, claiming arrears of
salary, Upon the proofs in the cause, the Court of Claims
made a finding of facts, in substance as follows:

On November 15, 1871, the claimant, by an order of the
Pgst~0fﬁce Department addressed to him, was designated a
railway post-office head clerk on cars between ‘Washington,
D.C, and Lynchburg, Va. Pay $1400 per annum.” Ile en-
tered upon his duties under that order, and continued to serve
until May 23, 1883,

On August 14, 1876, one of the blank printed forms, used

by the department, to notify railway post-office head clerks of
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a reduction of their pay, and copied below, was filled up by
inserting the words and figures in brackets.

“ Post-Office Department, Washington, D. C., August [24),
1876. [J. M. T. Gleeson, R. P. O. head clerk, Washington,
D. C.] Sir: The Postmaster General has changed your pay
as R. P. O. head clerk between [ Washington, D. C., to Lynch-
burg, Va.,] from $[1400] to §[1300] per annum, to take effect
on and after August 1, 1876. Very respectfully, &c., [James
H. Marr, Acting] First Assistant Postmaster General.”

On June 12, 1879, the First Assistant Postmaster General
made an order to “reduce the pay of  the claimant and three
others, “ head clerks on the cars between Washington, D. C,
and Lynchburg, Va., from $1300 to $1240 per annum, from the
1st to the 30th day of June, 1879, inclusive.”

The claimant received these notices and orders, and received
full pay in accordance therewith. From August 1, 1876 to
July 31, 1882, his salary was reduced from $1400 to $1300 per
annum, and for the month of June, 1879, a further reduction
was made from $1300 to $1240 per annum, the whole amount
of the deductions being $597.84.

The further proceedings of the Court of Claims appeared by
the transcript certified by its clerk to this court to have been
as follows:

Its conclusion of law was in these words: “And upon the
foregoing findings of fact, it appearing that the decision in
this case will affect a class of cases, and that the statutory
question involved is novel, the court decides, for the purpos
of an appeal to the Supreme Court, that the claimant should
recover the sum of $597.84.”

One of the judges, in behalf of the court, delivered the fol-
lowing opinion :

“Tt has been the rule and usage of this court, when the d(‘
termination of a new question will affect a class of cases, Il
none of which a claimant, by reason of the smallness of bis
demand, will have a right of appeal, to render a judgment 77’
forma against the government in one case, to the end that the
question may be examined and the rights of all parties deter-
mined by the Supreme Court.
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“In the present instance, the question is novel, and the
claimants are a deserving class of officials, whose skill, dili-
gence and honesty affect the entire community probably more
than the personal services of any other officers. If this case
were to receive a final decision in this court, my own conclu-
sion would probably be adverse to the claimant. To me it
seems clear that the Postmaster General had authority to re-
duce the claimant’s compensation prospectively, whose continu-
ation in the railway mail service must have been upon the
terms prescribed ; but it does not seem more clear than other
class cases, which have been sent to the Supreme Court in the
same way, and in some of which the Supreme Court has
thought otherwise. Zwenty Per Cent Cases, 4 C. Cl. 227;
9C. CL 108.

“The other members of the court desire to have it under-
stood that their opinion is adverse to the claimant upon the
merits, and that if any other case of this class shall be brought
to a hearing before the question involved be determined by
the Supreme Court, the decision pro Jorma now rendered will
not furnish a precedent for a recovery.

“The judgment of the court is that the claimant recover of
the defendants the sum of $597.84.”

Final judgment was entered in this form: “ At a Court of
Claims held in the City of Washington, on the 24th day of
January, A.D. 1887, it was ordered that judgment pro forma
for the purpose of an appeal to the Supreme Court be entered
as follows:

“The Court, on due consideration of the premises, find for
the claimant, and do order, adjudge and decree that the said
James M. T. Gleeson do have and recover of and from the
United States the sum of five hundred and ninety-seven and
7y dollars ($597.84).”

M. Attorney  General, Mr. Assistant Attorney General
Howard, and Mr. F, P. Dewees for appellants.

Mr. Robert C. Schenck: for appellee.

; I‘j[R. JusTicR GrAY, after stating the case as above reported,
elivered the opinion of the court.
VOL. CXXIV—17
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The United States can be sued for such causes and in such
courts only as they have by act of Congress permitted.
Neither the Court of Claims nor this court can hear and
determine any claim against the United States, except in the
cases, and under the conditions, defined by Congress.

By § 1059 of the Revised Statutes, the Court of Claims had
jurisdiction to hear and determine the claim of Gleeson. The
jurisdiction of this court over it depends upon the provision of
§ 707, by which “an appeal to the Supreme Court shall be
allowed on behalf of the United States from all judgments of
the Court of Claims adverse to the United States, and on
behalf of the plaintiff in any case where the amount in contro-
versy exceeds three thousand dollars.”

Jongress has thus clearly manifested its will that, in any
cause where the amount in controversy does not exceed three
thousand dollars, the United States alone shall have a right
of appeal ; and that if the opinion of the Court of Claims in
such a cause is adverse to the claimant, a final and conclusive
judgment shall be rendered against him in that court.

By the existing statutes, Congress has neither made, nor
authorized an executive department or the Court of Claims to
make, the appellate jurisdiction of this court, over claims
against the United States for three thousand dollars or less, to
depend upon the question whether the decision will affect a
class of cases; and the omission is the more significant,
because former statutes gave this court, on the certificate of
the presiding justice of the Court of Claims, appellate jurisdic
tion, and the Court of Claims, on a submission by an executive
department, original jurisdiction, of claims of such an amount,
where the decision would affect a class of cases, or furnish &
precedent for the future action of any executive department
in the adjustment of a class of cases. Acts of March 3, 1863,
c. 92, § 5, 12 Stat. 766 ; June 25, 1868, c. 71, §§ 1, 7, 15 Stat
75,76 ; Rev. Stat. § 1063 ; Act of March 3, 1887, c. 359, §§ 9, 1%
24 Stat. 507,

In the transcript certified to this court, the judgment Of‘the
Court of Claims, that the claimant recover of the United
States the sum of $597.84, appears upon its face to have been
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rendered “pro forma for the purpose of an appeal to the
Supreme Court.” The court’s conclusion of law, which is a
necessary part of the record, shows that the decision was made
for that purpose, and because it would affect a class of cases,
and the question involved was novel. And the opinion, which,
though perhaps not strictly a part of the record, has been sent
up with the record, as required by Rule 8 of this court, shows
that the judgment was against the unanimous opinion of the
judges, and that they will not consider it a precedent for a
like decision in any other case.

The effect of this way of disposing of the case, if sanctioned
by this court, would be to nullify the restriction put by Con-
gress upon appeals from the Court of Claims, to subject the
United States to be impleaded in this court without their con-
sent, to make this court a court of original instead of appel-
late jurisdiction, and to compel it to hear and determine a
claim which, if the court below had performed the duty,
imposed upon it by law, of applying its own judgment to the
merits of the case, could not have been brought here at all.

In support of such a course of proceeding in a court of first
instance, the appellee relies on a passage in an opinion delivered
by Chief Justice Taney, in a case which came before this court
upon a certificate of division of opinion between two judges in
the Circuit Court, made, as the report states, “ pro forma, and
for the purpose of obtaining the opinion of the Supreme Court
on the points certified.” The passage quoted is as follows:
“We are aware that in some cases, where the point arising is
one of importance and difficulty, and it is desirable for the pur-
poses of justice to obtain the opinion of this court, the judges
of the Circuit Court have sometimes, by consent, certified the
bomt to this court, as upon a division of opinion; when in
truth they both rather seriously doubted than differed about
it.  We do not object to a practice of this description, when
&Pplied to proper cases, and on proper occasions.” United
‘“‘mt@ V. Stone, 14 Pet. 524, 595. But that opinion contains
r}gtlnng to countenance the theory that the judges of a subor-
inate tribunal can be permitted, without considering a case
mselves, to transmit it to this court for determination, and

the
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thus to shift a burden upon this court which none of the judges
below will have any share in discharging. On the contrary,
the Chief Justice went on to say: “Dut they must be cases
sanctioned by the judgment of one of the judges of this court,
in his circuit. A loose practice in this respect might render
this court substantially a court for the original decision of all
causes of importance; when the Constitution and the laws
intended to make it altogether appellate in its character;
except in the few cases of original jurisdiction enumerated in
the Constitution.” In that case this court held that it had no
jurisdiction, by reason of the irregularity in the proceedings of
the Circuit Court, and remanded the case to that court for
further proceedings according to law. And in later cases
brought up by certificate of division of opinion, this court has
steadfastly declined to answer questions not certified in accord-
ance with the spirit, as well as the letier, of the statutes upon
that subject. Webster v. Cooper, 10 How. 54 ; Railroad (Co. .
White, 101 U. S. 985 Jewell v. Knight, 123 U. S. 426.

It is true that there are cases in the books, in which appeals
from judgments of the Court of Claims, appearing to have
been rendered pro_forma, but no objection being taken on that
ground, have been considered and decided upon the merits.
Twenty Per Cent Cases, 20 Wall. 179, 181, and 9 C. CL 103,
105, 302, 314 ; United States v. Martin, 94 U. S. 400, and 10
C. OL 276; United States v. Driscoll, 96 U. 8. 421, and 13 C.
CL 15, 40; United States v. Fisher, 109 U. S. 143, and 15 C.
CL 323.

But in the case at bar, the irregularity of the action of the
Court of Claims has been objected to by the Attorney General
in behalf of the United States, and cannot be passed over.

Judgment reversed, and, case remanded to the Court of Claims
Jor further proceedings according to law.
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SABARIEGO ». MAVERICK,

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
WESTERN DISTRICT OF TEXAS.

Argued November 11, 14, 1887. — Decided January 23, 1888.

When a government officer, acting under authority of law and in accordance
with its forms, conveys to an individual a tract of land as land of the
government, the deed will pass only such title as the government has
therein; and there is no presumption of law that it is a valid title.

Under the provisions of Spanish law in force in Mexico in 1814-1817, con-
fiscation of property as a punishment for the crime of treason could only
be effected by regular judicial proceedings; and, it being once declared,
the property remained subject to the exclusive jurisdiction of the intend-
ants, both in ordering sale and in taking cognizance of controversies
raised concerning it.

There is no legal presumption in favor of jurisdiction in proceedings not
according to the common course of justice; but the policy of the law
requires the facts conferring it to be proved by direct evidence of a for-
mal character.

The facts that Spanish public officers seized a tract of land in Mexico as
confiscated for the treason of its owner, and that after taking regular
and appropriate steps for its sale they proceeded to sell it and to make
conveyance of it by instruments reciting these facts and accompanied by
certificates of the officers who took part in the transaction that the prop-
erty had been so confiscated, raise no presumption, under the law of any
civilized State, that any judicial proceedings were taken against the owner
to find him guilty of treason, or to confiscate his property for that offence.

To entitle a plaintiff to recover lands by virtue of priorpossession, in an action
brought against an intruder, a wrongdoer, or a person subsequently
entering without right, it must appear that the possession was in the first
instance under color of right, and that it has been continuous and with-
out abandonment; or, if lost, that there was an animus revertends.

Treseass to try title. The following is the case, as stated
by the court.

This is an action of trespass to try title, brought in the
Uitcuit Court of the United States for the Western District
of Tefxas by Pilar Garcia de Sabariego and her husband Man-
uel, citizens of Mexico, against Maverick and others, citizens
of Texas, to recover a certain tract of land lying in the city
of San Antonio, Texas. She claimed the property as the sole
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heir of her deceased father, Francisco Garcia, and of her de-
ceased mother, Gertrudes Barrera de Garcia, both of whom
it was alleged died seized and possessed of the said land. The
different defendants filed pleas of not guilty, the statute of
limitations, alienage of the plaintiffs, &c. On the trial, as
shown by the bill of exceptions, the plaintiffs read in evidence
certain partition proceedings, showing title in one Miguel Lo-
soya to the suerte or tract claimed in the suit by a grant from
the King of Spain. The plaintiffs next offered in evidence
certain documents, the originals being in Spanish, and trans-
lations of which into English are set out, and a deed from a
board of commissioners to Garcia, showing a sale and convey-
ance of the premises in controversy to him, based, according
to the recitals, upon a confiscation of the property of Losoya
by the. Spanish government in the year 1814. These docu-
ments, relating to the confiscation, sale, and conveyance of
the property in controversy, were admitted in evidence, the
court stating at the time that, in its opinion, they did not
show any decree or adjudication of confiscation sufficient to
warrant the sale, and that, unless the plaintiffs could show
some further proceedings upon which to base the action of
the officers in the premises, the said proceedings constituted
no legal confiscation and passed no title to the purchaser at
said sale. Counsel for the plaintiffs then stated to the court
that they were unable to offer in evidence any further or other
confiscation decree or proceedings than those already offered
and read in evidence. Counsel for the plaintiffs then offered
other testimony in depositions, “but the court, upon the objec-
tion of defendants, refused to allow the depositions aforesaid,
or any part of them, to be read, and refused to permit plain-
tiffs to make any of the proofs aforesaid upon the ground
that the said confiscation proceedings were insufficient to pass
title of any character, and that no title of any character was
thereby passed to or vested in said Garcia, and that this was
fatal to plaintiffs’ right of recovery, and that all the said evl-
dence read as well as that proposed to be offered showed 10
title in plaintiffs which would warrant a verdict and judgment
in their favor.”
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The court thereupon directed a verdict for the defendants,
which was rendered, and judgment thereon accordingly, to
reverse which this writ of error is prosecuted.

The document relating to the sale and conveyance of the
premises in' dispute are as follows:

The first is entitled: “The governor of the province of
Texas returns statements of property confiscated from the
rebels in Bexar, and of the condition thereof, and asks
whether some of it may be sold.” Then follows a list of
the names of the parties and a general description of the
property of each, extended into a column of valuations. In
this list appears the name of Miguel Losoya; the property
described, one-half dula of water; extended 100. This list
is preceded by the following heading: “Statement of prop-
erty confiscated from the rebels of this city by the order of
the commanding general, Don Joaquin de Arredondo, as
shown by the statement and inventory made by Captain
Don Fran’co del Prado y Arce on the 27th of October, 1814,
which I copy, and to which I refer myself, viz.” It is dated
Bexar, the 27th of October, 1814, and signed F’co del Prado
y Arce, Juan Fran’co de Collantes. Then follows: “ General
inventory and copy of property belonging to the king, and
confiscated from the insurgents of this province, which 1
received from my predecessor, Lieutenant Don Juan Antonio
Padilla, and is now in existence, viz.” 1In this list also ap-
pears Miguel Losoya’s one-half dula of water. Then follows,
under the head of remarks, the following :

“All the other confiscated property appearing in the state-
ment made by Don Francisco del Prado as above, in the copy
of the statement of existing property which I have received
from my predecessor, Lieutenant Don Antonio Padilla, now
Wanting, shall be accounted for by my predecessor in office,
since I have had no knowledge of it; but I will be account-
able for the property which I received from said Padilla, as
dppears in this last statement.

“Bexar, 19th of September, 1817.

“Juan Fran'co pe CoLLANTES.”
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On the same document is the following endorsement :

“[On margin :] On the 20th inst. receipt was acknowledged,
stating that he shall be advised of the result.

“There are in this city several houses sequestered from the
insurgents who took part in the revolution of this province,
which took place in the past year, 1811, but all of them are so
deteriorated that they are becoming wholly unserviceable,
having never been repaired, owing to want of funds for that
purpose, a few of them having been inhabited by persons con-
nected with the army, who, considering their well-known
straitened circumstances, had means to pay rent only. The
result is that, although at that time they were appraised by
commissioners appointed for that purpose, according to their
inventory existing in these archives, in amounts which were
then adequate, they cannot now be worth one-half of what
they were then, and some of them may not be worth one-
third ; and, considering that their ruinous condition increases
from day to day, I hope that your lordship will please tell me
whether some of them may be sold in case that purchasers be
found, and whether, owing to the cause above specified, some
rebate may be made on the appraised value, considering that
at this moment a buyer comes before me of a house appraised
at three hundred and eighty dollars, but, inasmuch as the
price does not suit him, he asks for some rebate on it, said
house being wholly unserviceable. In these terms, and con-
sidering that this business is under the authority of the inten-
dancy, I shall act according to the instructions which your
lordship may give on the subject. God keep you many years.

“ Bexar, September 14, 1817.

“ ANTONIO MARTINEZ.

“To the Intendant of San Luis Potosi.

“One ¢ cuartillo.
“Fourth stamp: ‘One cuartillo” For the years eighteen
hundred and fourteen and fifteen.

“San Luis Potosi, the 20th of October, 1817.
“TLet the official communication of the governor of the
province of Texas, and inventory and statements thereto
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attached, upon houses sequestered from the rebels at
[seaL.] DBexar, and asking whether some of them may be
sold, be filed, and let the whole be referred to the
‘asesor’ for his opinion upon such instructions as may be
proper.  The intendant corregidor’ of this provinece, Don
Manuel Jacinto de Acevedo, has thus decreed and ordered and
did sign hereto with assisting witnesses, in default of a notary,
which T certify.
“[seAL. 1817.] MaNvEL DE AcEVEDO.
“ Assisting, Josk Maria Burar.
Max. Jost Domineo.
“One cuartillo.
“[On margin :] Erasures are not valid.

“To the Intendant.

“Article 82 of the royal ordinance of December 4, 1786,
gives power, in case of confiscation by sentence of any property
within the territory of this province, and makes it the special
duty of your lordship to proceed to the alienation and collec-
tion of the proceeds and to take cognizance of all litigation
and claims subsequently arising; and on the same subject a
superior order was afterwards issued referring to property
confiscated from therebels. In these terms and in the case to
which the governor of the province of Texas makes refer-
énce at the beginning of his report of the 19th of September
of this year, that the confiscation of the property mentioned
it was effected by the order of the commanding general of
the eastern provinces, the provisions of said articles are appli-
cable, and, consequently, your lordship should be pleased to
order that the confiscated property, owing to the deterioration
1t has suffered, as stated, be reappraised by two sworn experts,
thu‘s altering the value heretofore assessed on it in order to
facilitate its more speedy sale and that its total loss may not
l‘eslult to the prejudice of the royal treasury, and said property
being thus appraised let it at once be offered in public sale for
the term of nine days, three outcries being afterwards made,
and, at the last outery, adjudication being awarded to the best
bidders for parcels, who may appear with the respective bond
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certificates by persons able to give security for their bids, and
these bids shall be good and may be accepted for adjudication
thereon, provided that others be not made a little more in
excess of the two-third parts of the amount of appraisement,
this being the practice generally observed in all the tribunals.
And your lordship will please give notice of this decision to
the commanding general ; whereupon these proceedings should
be referred for the specific objects to the governor of Bexar,
who should in due time report the results to this intendancy.
“San Luis Potosi, October 29, 1817.
“(Lic’do) Joser Ruiz pE AGuIrgE.

“San Luis Potosi, October 31, 1817.
“ As the ‘asesor’ advises, let this be communicated to the
commanding general of the eastern provinces for his informa-
tion. This his lordship has decreed and signed hereto, which
he certifies.
 ACEVEDO.
“ Assisting, Juax Jost Dominco, 3.
Jost Maria Burar.

“On the same day an official communication was addressed
to the general commanding the eastern provinces, with inser-
tion of the foregoing opinion, which I certify.

& ——, Paraph.”

Then follows a “ statement showing the property sequestered
from the rebels of the capital of Texas, according to the
inventory existing in the archives of this government, specify-
ing that which has subsequently been returned, donated, and
finally ruined by the swollen river in the overflow of the th
of July of this year, viz.” This includes Miguel Losoya, one
half dula of water, rented for one fanega of corn; dated at
Bexar, September 10, 1819.

The next document referred to is called a “translation of
confiscation proceedings of 1819,” dated at the Intendancy of
San Luis Potosi, in the year 1819: “ The governor of Texas
reports the injury caused by the overflow undergone by the
city of Bexar on the fifth of July to the landed estate confls
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cated from the insurgents. Statement of the houses and
‘jocales’ (thatched cabins) belonging to the royal domain, as
confiscated from the rebels, which have been ruined in the
overflow of the city of Bexar, which took place in the morning
of the 5th of July.” Then follows a list of houses and
“jocales,” dated Bexar, the 8th of July, 1819, signed José
Flores ; Examined, Martinez; with the following statement at
its conclusion : ‘ ’

“On the morning of the 5th instant, in consequence of a
terrific water-spout which burst north of this city, the river
became so swollen as to run over its banks, causing a general
overflow such as has never been beheld in the province before,
leaving the city in such a condition that it may be said to
exist no longer, and its inhabitants (those who were not
victims of the fury of the waters) being reduced to the most
lamentable destitution. The landed estate belonging to the
royal domain by sequestration has been ruined by that over-
flow, a statement of which property I enclose herewith for the
knowledge of your lordship. The unfortunate condition of
this people did not allow me to offer that property for sale, as
your lordship had instructed ; now and for better cause it will
be more difficult, and all the houses left standing will by
degrees fall in ruins, as they have been considerably shattered
by the overflow ; even the parcels of cultivable land are no
longer fit for cultivation. Therefore your lordship will please
determine as you may deem most advisable, in order that the
royal domain may not suffer a total loss. May God preserve
you many years.

“Bexar, July 9, 1819. AxTONIO MARTINEZ.

“To the intendant, Don Manuel Acevedo.

“One ¢quartillo’ fourth [L. s.] stamp, one quartillo, years
eighteen hundred and sixteen and eighteen hundred and
Seventeen. One  quartillo.’

“September 13th, 1819.

“[L. 8] Luts Potosr.

p Let the governor of the province of Texas be notified that
1S mtendancy is informed of the occurrence referred to in

tl
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the foregoing letter, and that, inasmuch as the property men-
tioned in the accompanying list has suffered so great injury,
while other property is completely falling into ruin, he will
cause the same to be appraised again by experts sworn in due
form, and that it be sold at auction, to be awarded to the best
bidder, conforming himself, so far as the said occurrence allows,
to the order given on the subject and contained in the proceed-
ings addressed to him on the thirty-first of October, eighteen
hundred and seventeen. Thus it has been determined and
signed by the ¢Sefior Intendente Corregidor’ of this province,
by the advice of his ‘Intendente Letrado,” before me, which
I certify.
“ MANUEL DE ACEVEDO,
Licenciado, Josef Luiz de Aguirre.

“ Before me — Axrtonto MARIA JUARES,
“ Notary Royal and Military Intendente of State.

¢« On the seventeenth of the same month the letter was dis-
patched as by orders.
“ Juares.”

This list of houses and “ jocales” does not contain any refer-
ence to Miguel Losoya, but in the same document follows a
“statement of property this day in existence confiscated from
the rebels of the capital of Texas, viz.” In that list is found
the name of “ Miguel Losoya, one-half stock watering privilege
(media dula de agua), with its land ;” dated Bexar, September
10th, 1819 ; signed José Flores and Martinez.

Then follows an “exhibit of the property sequestered from
the rebels of the capital of Texas according to the inventory
existing in the archives of this government, stating what was
subsequently restored, donated, and received, and finally swept
off by the waters of the river in the overflow of the 5th of
July of this year, viz.” Tn this again appears “ Miguel Losoy2,
one-half stock watering privilege, with land, rented fo? one
fanega of corn;” dated Bexar, September 10, jiiS)19% Slg“e‘l
José Flores; Examined, Martinez. And there is added the
following statement:
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“Considering that the overflow of the 5th of July last past
resulted in the ruin of several houses and all the *jocales’
which were sequestered and belong to the royal domain, I in-
structed the agent of said property to malke statements, which
L enclose herewith to your lordship for your information. One
of these statements exhibits all the sequestered property, as I
did formerly report to your lordship, stating the disposition
made of that property. The other statement shows what is
this day remaining of said property, with the remark that in
relation to the arable lands most of it has been destroyed by
the overflow, being situated in close proximity to the banks of
the river, and they are no longer fit for cultivation. I also
enclose to your lordship a statement, as required, of the same
commissioner, who has not one ‘real’ on hand, but holds some
bills, part of which may be collected, being against the troops,
to which they may be charged on their accounts; others, how-
ever, will be of difficult collection, being due by several parties
whom the late misfortune has left in the greatest destitution,
and now exclusively depending on the charity of his excel-
lency, the viceroy, who has sent $29.00 for the purpose, and of
the most illustrious prelate, Don José Ignacio de Aransivia,
who contributed §19.00. However, vour lordship will deter-
mine as you deem just. May God preserve your lordship
many years.

* Bexar, September, 1819.

“ AxtoN1o MAaRTINEZ,

“To the Intendent, Don Manuel de Acevedo.

“ Luis Potosi, October 20th, 1819.
“Let this letter and accompanying documents be filed with
the former proceedings existing in this intendancy, and be
referred to the ¢ promotor fiscal,” and according to his request
to the ‘asesor.’ :
i) ACEVEDO.

“ Antonio Maria Guares, one ‘ quartillo’; fourth stamp, one
quartillo; years eighteen hundred and sixteen and eighteen
hundred ang seventeen, one quartillo.

“lLs]  [ns] One quartillo.”
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Also the following:

“Proceedings of Sale of the Property Sequestered from the
Rebels for the Account of the Royal Revenues. Year 1819.

“The real estate sequestered in this capital from the rebels,
having to be sold for the benefit of the royal treasury, in order
that said royal treasury may not lose all its interests owing to
the great depreciation suffered by said property, and by virtue
of the orders received by me on the subject, I commission you
jointly with the inhabitants, Don Vicenti Gortori, first regidor,
and Don José Flores, agent of said property, to proceed to said
sale, in accordance with the opinion of the ‘asesor’ of the
mtendancy of San Luis Potosi, a copy of which I enclose to
you in order that you may conform with it in all its points,
and to form the heading of the proceedings to be instituted on
the subject. I do likewise enclose a statement of the houses
and lands which must be sold according to the last appraise-
ment made by the experts, José Donaciano Ruiz and Francisco
Zapata, master masons, for the houses, and for the lands by
the farmers Francisco Flores, Don Santiago Seguin, Diago
Perez, and José Gomez, to whom I did administer the oath to
proceed to the appraisement; and you will inform me of the
result, and forward said proceedings to me. May God pre-
serve you many years.

“ Bexar, 6th of November, 1819.
“ ANTONIO MARTINEZ.

“To Captain Don Manuel Cedran.

“Potosi, the 20th of October, 1817.

“Let the letter of the governor of the province of Texas and
the accompanying inventory and statement of houses seques
tered from the rebels of Bexar be filed, advising whether any
of them may be sold, and let the whole be referred for advice
to the ‘asesor’ for such determination as he deems proper
The ‘intendante corregidor’ of this province, Don Manuel
Jacinto de Acevedo, has thus determined and ordered and
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signed hereto, with assisting witnesses, in default of a notary,
which I certify.
“MaxveL pE AcEVEDO.
« Assisting, Juan Jost DominguEz.
Jost Maria Lowma.

“To the Intendant.

“Article 82 of the royal ordinance of December 4, 1786,
gives power in case that in the territory of this province the
case should arise to confiscate any property, it should be the
special duty of your lordship to proceed to the alienation and
to the collection of the proceeds, notwithstanding all pleadings
and applications subsequently made. On this same subject
orders were subsequently issued referring to property confis-
cated from the rebels. Consequently, and whereas the gov-
ernor of the province of Texas states at the beginning of the
statement made on the 19th of September of this year that the
confiscation from the inhabitants referred to in it was made by
the order of the commanding general of the eastern provinces,
the case referred to in said article exists, and therefore your
lordship should order that the confiscated property, owing to
the depreciation suffered by it, shall be appraised again by two
sworn experts, thus modifying the prices formerly assessed, in
order to facilitate a prompt sale, and to avoid a total loss to
the injury of the royal treasury; and that said property, upon
being thus appraised, be placed at auction for nine days, and
afterwards cried three times, and at the last cry be adjudicated
to the best bidder or bidders for parts, who may appear with
proper security papers by individuals able to be good for their
bids, and said securities shall be good and may be accepted in
proceeding to the adjudication, provided that other parties do
HO.t offer a little more than two-thirds of the appraisement, this
being the practice habitually observed by all courts; and your
lordship should inform the commanding general of this deter-

Mination, and subsequently refer these proceedings for the .

contemplated purpose to the said governor of Bexar, who will
mn due time report the results to the intendancy.
“San Luis Potosi, October 29, 1817.
* Licpnciapo, Josk Ruiz DE AGUIRRE.
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“San Luis Potosi, October 31, 1817.
“ Agreeably to the advice of the ‘asesor,” this will be com.
municated to the commanding general of the eastern prov-
inces for his information.
“Thus his lordship has decreed and did sign hereto, which I
certify.
“ ACEVEDO.
“ Assisting, Juax Jost DoMiNGUEz.

Jost Maria Loma.

“T, Don Antonio Martinez, Knight of the Royal Order San
Hermenegildo, colonel in the royal armies, and civil and
military governor for his Majesty of this province of the
Texas, New Philippines, &c., do certify that the foregoing
opinion is a literal copy of that appearing in the proceedings
referred from the intendancy of San Luis Potosi and existing
in the archives of government in my charge, and for due
authenticity I have signed hereunto at Bexar, the 6th of
November, 1819.

“ Antonto MartiNez.”

To this is attached : “Exhibit of property sequestered from
the rebels to be offered at public auction, with statement of
the value of the same according to the last appraisement.” In
this list is contained Miguel Losoya’s suerte, and extended in
a column of figures at 50. This list is dated Bexar, the 6th of
November, 1819, and signed Antonio Martinez.

Then follows a return by the commissioners of the sale, as
follows :

“ Pursuant to your lordship’s order to proceed to the sale
and adjudication of the property sequestered from the rebels
of this province, the same was placed at auction for the term
of nine days, after which it was cried three times, as prescribed
by the order of the intendant of San Luis Potosi, said property
and grounds being adjudicated at the last cry, as appears from
the documents which we return to your lordship, with others
referred by you to this board, for your information, with the
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understanding that the buyers have been notified to keep the
amounts in which the adjudication was made subject to your
lordship’s pleasure. The other property has not been adjudi-
cated, because no bidders presented themselves.
“May God preserve your lordship many years.
“ Bexar, November 22, 1819. “ManverL CEDRAN.
“ViceENTE GORTORI
“Jost: Frores.

“To Governor Don Antonio Martinez.

“In the city of San Fernando de Bexar, on the twenty-
ccond day of the month of November, in the year eighteen
hundred and nineteen, we, the board of commissioners organ-
ized for the sale of the property sequestered from the rebels
of this province by the order of the governor of the same,
Colonel Don Antonio Martinez, viz., Captain Don Manuel
Cedran, Don Vicente Gortori, first regidor of the ayunta-
miento of this capital, and the inhabitant Don Josef Flores de
Abrego, by virtue of the order of the said governor heading
these proceedings, in consequence of the order received by
that chief from the intendancy of San Luis Potosi, also herein
inserted, to proceed to the sale of said property sequestered,
4 appears in the exhibit accompanying the order of said gov-
ermor, the whole for the benefit of the royal treasury, do
certify and, so far as we are able, do pledge our faith that,
after having placed said sequestered property mentioned in
t}}e above recited order and exhibit at auction for the term of
nine days, and caused the same to be cried three times, accord-
Ing to the order of the intendant of San Luis Potosi, they
Wvere adjudicated at the last cry, which took place on the
twenty-first instant.”

Th

i en follows a list of the property sold, including “that of
A ]g

; ‘uel Losoya, also in favor of Captain Don Francisco Garecia,
i fifty-five dollars.” The return proceeds :

"To which parties adjudication was made, being the only
ones whoge respective bids reached the limits specified, no

other party having bidden over them, nor did buyers present
VOL. ¢XXTv—18
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themselves for the other property contained in the governor's
statement; and for due authenticity, wherever it may be
proper, we give the presents, signed by us on the aforesaid
day, month, and year. “ ManveL CEDRAN,
“ ViceENTE GORTORI,
“Jost FLorES,

“ Presidial Company of Bexar.

“Received from the board commissioned by the governor
of the province, Colonel Don Antonio Martinez, the sum of
three thousand one hundred and fifty-five dollars, proceeds of
the sale of rebel property in favor of the royal treasury, which
shall be charged to this company, of which I am the fiscal
agent, and used for the support of the troops in said province.

“ Bexar, November 27th, 1819.

“$83155.00. AvrexANDRO TrAVIFO.

“Examined : MARTINEZ.

“The property sequestered from the rebels in this capital
having been offered for sale by virtue of your lordship’s order
to me on the subject, I enclose to you the proceedings formed
concerning said sale, together with the receipt of the sum of
three thousand one hundred and fifty-five dollars, proceeds of
the sale of said property, which amount was received by the
financial agent of this presidial company for the support of
the troops of this province, which had no means whatever.
Therefore I hope that, should your lordship deem it proper
the royal treasury department at Saltillo will be instructed
to charge the same against the said Bexar Company.

“ As to the property still remaining unsold, no bidder having
presented himself, owing both to the depreciated condition of
the same, and to the poverty of the population, which does
not permit them to buy it; some purchasers might present
themselves if it were sold on credit, which point I did not
wish to determine, because, although some honorable persons
may be found able to assume that indebtedness, the uncer
tainty of the crops and their reduced proportion might pre:
vent them from meeting it. However, your lordship wil
determine as you deem advisable.
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“TRespecting the house sequestered from the rebel, Vicente
Travieso, (which has been provisionally transferred to the
ayuntamiento of this city by your lordship’s order,) no bidder
will ever appear, because it has been materially injured by the
overflow, and it would be impossible for the whole population
to raise the four thousand five hundred dollars, amount of its
veduced appraisement. May God preserve your lordship many
years.

“ Bexar, December 10th, 1819. AxNTONIO MARTINEZ.

“To the intendgnt, Don Manuel de Acevedo.

“Potosi, January 20th, 1820.

“To the ‘promotor fiscal,” in whose office the former pro-
ceedings exist, Licenciado, Ruiz de Aguerre: I return these
proceedings, after having taken proper action thereon and on
the former proceedings, without the respective requests, in
order that the juez de letras’ of the respective district may
act as he deems just.

“Potosi, April 16th, 1821. :
“ LicExciapo, MarQuEz.”

The next document is the deed of the commissoners, as
follows :

“ Translation of Deed. Now. 23, 1819,
“Valid during the reign of our Lord Ferdinand 7th.
4th stamp, 1819.
“The party interested paid in this revenue office, in my
charge the half ‘real’ cost of this stamp.
“ Bexar, Nov, 23, 1819. Lurs Garav (Paraph).

“In the city of San Fernando de Bexar, on the twenty-
third day of the month of N ovember, in the year eighteen
hundred and nineteen, we, the commissioners of the board
organized for the sale of property confiscated from the rebels
of this province, by the order of the governor of the same,
Colonel Don Antonio Martinez, viz., Captain Don Manuel
Cedran, Don Vicente Gortori, first regidor of the ayuntamiento
of this capital, and the resident José Flores de Abrego, by
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virtue of the order of the said governor, in consequence of
the order received by said chief from the intendancy of
San Luis Potosi, to proceed to the sale and adjudication
of said confiscated property for the benefit of the royal
treasury, do certify and do, so far as we can, bear evidence
that after said property was offered in public auction, accord.
ing to accustomed processes, the ‘suerte’ of Miguel Losoya
was adjudicated in favor of Don Francisco Garcia in the sum
of fifty-five dollars, being bounded on the north by the land
of the widow of Vicente Amador, on the south by that of
Cipriano Losoya, on the cast by the wall of the mission of
Balero, and on the west by the land of Don Francisco Collantes
and Manuel Hirnines, which tract of land was delivered by
said board to Captain Don Francisco Garcia in the specified
sum of fifty-five dollars, which he paid in current money for
the benefit of the royal treasury, in consideration whereof he
shall possess it now and hereafter as its lawful lord and owner,
remaining at liberty to sell it again, to donate or transfer it
by inheritance to whomsoever it may be his will, so that no
contradiction may be opposed as to the freedom in which he
remains to make use of it; and for due authenticity, and in
order that this evidence of sale may avail him as a title and
muniment in the archives of the government, and that as many
copies of the same may be delivered to the party interested as
he may desire, we sign these presents in the city of Bexar on
the day, month, and year above stated.
“ MaxverL Ceprax (Paraph).
“VicentE GORIORI (Paraph).
“T1 approve this sale. “Jost Frores (Paraph).
“ Marrinez (Paraph).”

Among the depositions offered in evidence on the part of
the plaintiffs were those of Juan N. Seguin and José Flores.
The former of these, Juan N. Seguin, testified that he hafi
resided in San Antonio from the year of his birth, 1807, until
the year 1842; that in 1833 he was mayor of the city of Sa,n‘
Antonio and political chief pro tempore of the department of
Texas; that in 1835 he was captain of a company of Mexica
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volunteers, and took part in the battle of San Jacinto in de-
fence of the independence of Texas, April 21, 1836 ; that in
1838 he was elected senator in the Congress of Texas, and in
May, 1840, mayor of the city council of the city of San An-
tonio; and that in 1869 he was appointed county judge of
Wilson County, Fexas, but subsequently removed to Mexico.
He also testified that he was personally acquainted with the
lands in controversy, known as the Miguel Losoya suerte, and
had been since the year 1818, when Francisco Garcia consulted
his father as to its purchase, and was acquainted with it as the
property of Gareia, who went into and maintained peaceable
possession of it until the year 1834, when he died of cholera in
the Bahia del Esperitu Santo, near Goliad. He says the posses-
sion of the land by Garcia was public and notorious, and that
from 1824 to 1835 it was cultivated by Felipe Musquize, whose
brother, Don Raymond Musquize, was the attorney in fact of
Don Francisco Garcia. This testimony as to possession is
corroborated by the witness Flores, who says he leased it
himself in 1835 from Raymond Musquize which fact is also
testified to by another witness, Louis Gomez.

It further appears from the record that the plaintiffs’ demur-
rer to the answers of the defendants, pleading the alienage of
the plaintiffs and the statutes of limitation as defences, being
overruled, the plaintiffs took issue by a general denial of the
allegations by a supplemental petition, which also alleged
“that in the year 1833, and from said year and up to the insti-
tution of this suit by the plaintiffs, Pilar Garcia de Sabariego
had been a fome covert and married woman, and during the
whole of said period labored, and still labors, under the disa-
bility of being a feme covert and married woman; that her
father, Francisco Garcia, died intestate at Goliad, Texas, in
tl}e year 1834, and her mother, Gertrudes Barrera de Garcia,
died intestate at Matamoras, in Mexico, in the year 1843 ; that
at the times of the death of her said father and mother, and
fI‘_Om said times until the bringing of this suit, she labored, and
still labors, under the disability of being a feme covert and
married woman, and plaintiffs plead the said disability as ex-
¢epting and saving the said Pilar from the operation of all
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limitation laws and from all presumptions of grant, and any
and all other presumptions and pleas in defendants’ answers
contained, which are not good as against a feme covert and
married woman.”

Mr. W. Hallett Phillips for plaintiffs in error. Mr. Jokn
Honcock and Mr. S. . Fisher were with him on his brief.

Mr. John Ireland for defendants in error submitted on his
brief.

Mg. Justice MarTaEWS, after stating the case, delivered the
opinion of the court.

The precise point ruled by the Circuit Court in rejecting the
evidence offered by the plaintiffs was that the documents,
including the deed to Gareia, notwithstanding their recitals,
failed to establish even prima fucie any transfer of Losoya's
title, to effect which it was necessary to prove by other evi-
dence a lawful confiscation of his estate. This ruling is
assigned for error on the ground, contended for by counsel for
the plaintiffs in error, that the documents referred to, accord-
ing to the laws prevailing in the locality at the time of their
execution, were sufficient, with the aid of presumptions sup-
plied by that law, to establish in the first instance the truth of
the facts recited and on the basis of which alone the proceed-
ings could be lawful, including the principal fact of a lawful
confiscation of the estate of Miguel Losoya.

The contention on the part of the plaintiffs in error is stated
by counsel, furnishing an opinion to that effect from Sefior
Emilio Velasco, an eminent lawyer of the city of Mexico, as
follows :

“The documents upon the confiscation and sale are, there-
fore, authentic documents, and in their whole contents are
entitled to full faith and credit. Thus, when the governor of
Texas affirms in them that, by order of the commanding gem-
eral, the property was confiscated, the affirmation is entitled
to full faith and credit. A direct proof by the introduction of
a certified copy of the order of confiscation issued by the com-
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manding general would undoubtedly have been proper ; but if
it is not in existence the facts are sufficient proof that it did in
fact exist :

“I. The inventory made by Captain Don Francisco del
Prado y Arce, October 27, 1814, states that the said property
was confiscated by order of the commanding general, Briga-
dier Don Joaquin de Arredondo. From the tenor of that
document it is to be deduced that the said Prado y Arce held
the character of depositary (custodian) and administrator of
the confiscated property, and, consequently, when stating in
the inventory that the confiscation had been done by the order
of the commanding general, he affirmed a fact connected with
the exercise of public functions and on account of which he
exercised these same functions.

“IL. The governor of Texas forwarded to the intendant of
San Luig Potosi the inventory established by Captain Prado y
Arce, and in his communication he stated that the property
had been sequestered from the insurgents who, in 1811, took
part in the revolution in Texas. The governor of Texas pro-
ceeded in the confiscation business in the exercise of the func-
tions intrusted to him by law. When forwarding the inventory
to the intendant of San Luis Potosi he accepted its contents
and assumed the responsibility thereof, consequently it results
from the documents authenticated by the governor of Texas
that, in consequence of having taken part in the insurrection
which occurred in Texas in 1811, the property of Miguel
Losoya was confiscated by the order of the commanding gen-
eral, Brigadier Don Joaquin de Arredondo.

“1IL. The opinion of Don José Ruiz de Aguirre, the ¢asesor’
_[of the] intendancy of San Luis Potosi, and the decree of the
ntendant, Don Manuel de Acevedo, in’ which he concurs in
the opinion, are, as stated by the governor of Texas, in the
beginning of his statement of September 19, 1817, founded on
the fact that the confiscation of the property was effected by
the order of the commanding general of the eastern provinces.
Aswill subsequently appear, both the intendant and his ‘asesor’
were judges, and in these cases acted as judges; there is rea-
son, therefore, for affirming that, by a judicial resolution
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(judgment), it was declared that the property had been confis-
cated by the order of the commanding general, and that the
report of the governor of Texas was considered a sufficient
foundation for this declaration.

“IV. Finally, in the ‘asesor’s’ opinion and in the decree of
the intendant of San Luis Potosi, it was directed that a report
of the decision of these functionaries should be made to the
commanding general. It further appears that this decree was
complied with, and there is no evidence whatever that the
commanding general denied the correctness of the report made
by the governor of Texas.

“ These several reasons admit of no doubt that the confisca-
tion was effected by order of the commanding general; and
authorizes the affirmation that it was done by a judicial resolu-
tion by a competent authority. It was so declared ; therefore
this point cannot be questioned.”

In support of this conclusion counsel cite also the declara-
tions of this court in cases supposed to be similar, and refer-
ence is made to that of the United States v. Arredondo, 6
Pet. 691. That case related to the validity of a Spanish grant
of title to lands in Florida as affected by the treaty between
Spain and the United States of 1819, and the question was as
to the effect of the documents in evidence to show a grant of
its own public lands by the Spanish government, entitled to be
recognized as valid under the treaty with this country. Speak-
ing to that point, this court said (p. 727): «It is thus clearly
evidenced by the acts, the words, and intentions of the legisla-
ture that, in considering these claims by the special tribunals,
the authority of the officer making the grant or other evidence
of claim to lands formed no item in the title it conferred; that
the United States never made that a point in issue between
them and the claimants to be even considered, much less
adjudicated. They have submitted to the principle which
prevails as to all public grants of land, or acts of public officers
in issuing warrants, orders of survey, permission to cultivgte
or improve, as evidence of inceptive and nascent titles, which
is, that the public acts of public officers, purporting to be exer
cised in an official capacity and by public authority, shall not
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be presumed to be a usurped but a legitimate authority, pre-
viously given or subsequently ratified, which is equivalent.
It it was not a legal presumption that public and responsible
officers, claiming and exercising the right of disposing of the
public domain, did it by the order and consent of the govern-
ment, in whose name the acts were done, the confusion and
uncertainty of titles and possessions would be infinite, even in
this country ; especially in the States whose tenures to land
depend on every description of inceptive, vague and inchoate
equities rising in the grade of evidence by various intermediate
acts to a full and legal confirmation by patent under the great
seal. . . . Without the recognition of this principle there
would be no safety in title papers, and no security for the
enjoyment of property under them. It is true that a grant
made without authority is void under all governments, (9
Cranch, 99; 5 Wheat. 303,) but in all the question is on whom
the law throws the burden of proof of its existence or non-
existence. A grant is void unless the grantor has the power
to make it; but it is not void because the grantee does not
prove or produce it. The law supplies this proof by legal
presumption arising from the full, legal, and complete execu-
tion of the official grant, under all the solemnities known or
proved to exist, or to be required by the law of the country
where it is made and the land is situated. . . . This or no
other court can require proof that there exists in every gov-
ernment a power to dispose of its property ; in the absence of
any elsewhere, we are bound to presume and consider that it
exists in the officers or tribunal who exercise it by making
grants, and that it is fully evidenced by occupation, enjoyment,
and transfer of property had and made under them, without
d}sturbance by any superior power, and respected by all codr-
dinate and inferior officers and tribunals throughout the State,
colony, or province where it lies. A public grant, or one
made in the name and assumed authority of the sovereign
power of the country, has never been considered as a special
verdict, capable of being aided by no inference of the existence
of Otber facts than those expressly found or apparent by neces-
sary implication ; an objection to its admission in evidence on
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a trial at law or a hearing in equity is in the nature of a
demurrer to evidence on the ground of its not conducing to
prove the matter in issue. If admitted, the court, jury, or
chancellor must receive it as evidence both of the facts i
recites and declares, leading to and the foundation of the
grant, and all other facts legally inferable by either from
what is so apparent on its face. . . . The validity and
legality of an act done by a governor of a conquered province
depends on the jurisdiction over the subject matter delegated
to him by his instruction from the king and the local laws and
usages of the colony, when they have been adopted as the
rules for its government. If any jurisdiction is given, and not
limited, all acts done in its exercise are legal and valid; if
there is a discretion conferred, its abuse is a matter between
the governor and his government, &oc. Avng v. Picton, late
Governor of Trinided, 30 St. Tr. 869-871. It is a universal
principle that where power or jurisdiction is delegated to any
public officer or tribunal over a subject matter, and its exer-
cise is confided to his or their discretion, the acts so done are
binding and valid as to the subject matter; and individual
rights will not be disturbed collaterally for anything done in
the exercise of that discretion within the authority and power
conferred. The only questions which can arise between an
individual claiming a right under the acts done and the public,
or any person denying its validity, are power in the officer
and fraud in the party. All other questions are settled by the
decision made or the act done by the tribunal or officer;
whether executive, (1 Cranch, 170, 171,) legislative, (4 Wheat.
493; 9 Pet. 412; 4 Pet. 563,) judicial, (11 Mass. 227; 11 8. &
R. 429, adopted in 2 Pet. 167, 168,) or special, (20 Johns. 739,
740; 2 Dow P. C. 521,) unless an appeal is provided for or
other revision by some appellate or supervisory tribunal is
prescribed by law.”

The same principles were applied in the case of Strother V-
Lucas, 12 Pet. 410, and have been uniformly recogm'zed'by
the Supreme Court of Texas in dealing with claims of title
based on the official acts of the public authorities of the pre
ceding governments of Mexico and Spain. Jones V. Moishach,
26 Texas, 235.
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But in all these cases the question was whether the docu-
ments, with the recitals therein, and the presumptions of law
and fact arising thereon, shown to have been executed by
officers of the government, within the apparent scope of their
authority, were sufficient in the first instance to show that
the title of the government assumed by them to exist passed
by the conveyance which undertook to transfer it. In no
case, however, have they been held sufficient, where the fact
in jssue was whether the government at that time had any
title to convey, to establish the fact in dispute, as against
parties claiming a preéxisting adverse and paramount title in
themselves. All that can be reasonably or lawfully claimed
as the effect of such documents of title, is that they pass such
estate, and such estate only, as the government itself, in whose
name and on whose behalf the official acts appear to have
been done, had at the time, but not to conclude the fact that
the estate conveyed was lawfully vested in the grantor at the
time of the grant. This is the doctrine declared by this court
in the case of Herron v. Dater, 120 U. S. 464, In that case
it was sought to give effect to a recital in a patent from the
State of Pennsylvania as against the party who at the date
of the patent was shown to have a title good as against the
State. Tt was said by the court (p- 478): “Clearly that
recital was not evidence against the plaintiffs, for if the patent
could not take effect against them without it, it could not give
any effect to that recital. Their right had already vested
prior to the existence of the patent, and the grant to them
could not be affected by a subsequent grant to a stranger.”
So in the present case, the question is not whether the title
which the King of Spain had to the lands in controversy
Passed by the documents in question to Garcia, but whether
4t that date the King of Spain had the title which they pur-
port to convey.
~ The law on this subject was stated by this court in its opin-
lon delivered by Mr. Justice Story in Carver v. Astor, 4 Pet.
1,83, as follows: «Tt is laid down generally that a recital of
one deed in another binds the parties and those who claim
under them, Technically speaking, it operates as an estoppel,
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and binds parties and privies— privies in blood, privies in es
tate, and privies in law. DBut it does not bind mere strangers,
or those who claim by title paramount the deed. In does not
bind persons claiming by an adverse title, or persons claiming
from the parties by title anterior to the date of the reciting deed.
Such is the general rule. But there are cases in which such
a recital may be used as evidence even against strangers. If,
for instance, there be the recital of a lease in a deed of release,
and in a suit against a stranger the title under the release
comes in question, there the recital of the lease in such release
is not per se evidence of the existence of the lease. But if the
existence and loss of the lease be established by other evidence,
there the recital is admissible as secondary proof, in the ab-
sence of more perfect evidence, to establish the contents of
the lease; and if the transaction be an ancient one, and the
possession has been long held under such release, and is not
otherwise to be accounted for, there the recital will of itself,
under such circumstances, materially fortify the presumption
from lapse of time and length of possession of the original
existence of the lease.”

So in United States v. Ross, 92 U. S. 281, this court, speak-
ing by Mr. Justice Strong on this point, said (p. 254): “Be-
cause property was captured by a military officer and sent
forward by him, and because there is an unclaimed fund in the
treasury derived from the sales of property of the same kind
as that captured, because omnia praswmuntur rite esse act,
and officers are presumed to have done their duty, it is not the
law that a court can conclude that the property was delivered
by the military officer to a treasury agent, that it was sold by
him, and that the proceeds were covered into the treasuty.
The presumption that public officers have done their duty, like
the presumption of innocence, is undoubtedly a legal presump-
tion, but it does not supply proof of a substantive fact. B?“a
in his Treatise on Evidence, § 300, says: ‘The true prinmpk
intended to be asserted by the rule seems to be, that there 18
a general disposition in courts of justice to uphold judicial
and other acts rather than to render them inoperative; @n‘l
with this view, where there is general evidence of facts having
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been legally and regularly done, to dispense with proof of cir-
cumstances, strictly speaking, essential to the validity of those
acts, and by which they were probably accompanied in most
instances, although in others the assumption may rest on
grounds of public policy.” Nowhere is the presumption held
to be a substitute for proof of an independent and material
fact.”

It is contended, however, by counsel for the plaintiffs in
error that the validity and effect of the documents under con-
sideration must be tried by the system of law in force in the
locality at the time of the transactions, and that, by reference
to the Spanish law in force at the time in Mexico, the docu-
mentary evidence offered was sufficient to establish prima
Jucie the title of Garcia as legitimately derived through a con-
fiscation and sale of the property of Miguel Losoya.

By that law, as it appears, among the cases of treason the
following is enumerated : * The third is, if any one induce, by
deed or advice, a country or people, owing obedience to their
king, to rise against him, or not to obey him as well as they
formerly did.” (Ley 1, tit. 2, partida 7; Law 5, tit. 32 of the
Ordenamiento de Aleula; Recopilacion, Ley 1, tit. 8, 18 lib. 8.)
“The punishment of death and confiscation of property is
inflicted upon persons guilty of this crime.” (L. 2, tit. 18, lib.
8, Rec., 1 White’s New Recopilacion, 255.)

It is admitted that, by the provisions of the Spanish law in
force at the time, confiscation of property as a punishment for
the crime of treason could only be effected by regular judicial
proceedings. The text cited on that point is Ley 4, tit. 7, lib.
12, of the Novisima Recopilacion, as follows : “ It is not our
will that such persons should forfeit their property and offices
without having first been heard and found guilty, and let the
laws of our kingdom be observed in such case, unless their
trezson or evil deed be notorious.” The auphority of the king
t take cognizance of cases of confiscation as a punishment
for treason was entrusted in the Spanish colonies to other
functionaries designated for the territory of New Spain, which
subsequently became the Mexican Republic, in the Real
Urdenanza, or Royal Ordinance, for the establishment and
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instruction of the army and provincial intendants of the king-
dom of New Spain, December 4, 1786. It is to Article 82 of
this Ordenanza that the ‘asesor,’ Josef Ruiz de Aguirre, refers
as the ground for recommending the sale of the property in
question in one of the documents offered in evidence.

The following summary of the provisions of the Ordenanza
bearing on that point is taken from the opinion of Seiior
Emilio Velasco furnished by counsel for the plaintiffs in error,
and to which reference has already been made:

“In Article 1 of the Ordenanza twelve intendancies were
established, one of which was that of San Luis Potosi. In
Article 7 it was provided that the alcalde mayor, or corregidor
(chief alcalde or corregidor) of San Luis Potosi should be
united with the intendancy established in its capital and
province. For this reason, in the procedure of confiscation,
the title of the intendant corregidor of San Luis Potosi is
assumed. = This government by intendants continued until the
independence of Mexico. (Hall's Mex. Law, § 16.)

“The intendants were very high functionaries in the colony.
The king reserved to himself their appointment (see end of
Article 1). Their functions were various and of very different
nature from each other. In Article 7 it was ordered that they
should take charge of the Departments of Justice, of Police,
of Finance, and War. Each of these departments embraced
highly important business of various kinds, minutely mentioned
in the Ordenanza.

“ Article 10 provides that the civil and military governors,
among them the governor of Texas, should subsist. These
governors still retained cognizance of judicial and police mat-
ters, together with the military command of their respective
territories and matters pertaining to the Departments of
Finance and War. The same article, at its close, provided
that the intendants should appoint as their sub-delegates the
said governors within the territories of their respective com-
mands.

“ Article 77 also says, in order that the mandates of the
intendants be complied with in relation to this matter (the De-
partment of Finance) and to that of War, . . . they shall
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appoint . . . sub-delegates only for matters of controversy
connected with these two branches, it being understood that in
the capitals and the districts of the . . . government the
said sub-delegate shall be attributed to the governors them-
selves as is provided in Article 10.

“In the same Ordenanza, the matter of the Department of
Finance is included, in Articles 75 to 249, and, among them,
Article 82 is included. This article refers to confiscation
which, therefore, belonged to the Department of Finance, in
which the governor of Texas acted as sub-delegate of the
intendant ; and, on this account, it is to be observed, in the
procedure of the confiscation of Losoya’s property, that the
governor applied to the intendant of San Luis Potosi for
instructions, and acted according to the orders of the latter.
As said before, the functions of the intendants were various.
The whole administration of the Department of War was
entrusted to them ; that which referred to taxation and fiscal
property also pertained to them; they were the superior
authority in the Department of Police; and, finally, they were
judicial authorities.

“In this latter capacity their functions were exceedingly
comprehensive. The intendants were Chief Justices in their
provinces, and were entrusted with the jurisdietion which for-
merly belonged to the corregidores and chief alcaldes (Art. 11).
Article 21 specifies the laws to which, in the administration of
Justice, they ought to subject themselves. Articles 22 and 23
confer upon them the power of supervision and vigilance over
the other justices of the province.

“Each intendant should have a ‘Teniente Letrado’— a
deputy versed in law. The powers of this ¢ Teniente Letrado,’
asa judicial functionary, had a dual character (Art. 15). By
blmself, in civil and criminal cases, he exercised contentious
Jurisdiction 5 in this point of view he was independent of the
intendant’s court, and his sentences were appealed from before
the audiencia, (Art. 19). But, besides this, he was ‘asesor’
(&tlylser) of the intendant ; in this capacity all the intendancy’s
usiness, whether administrative or judicial, wherein a legal
question was involved, was referred to him for his opinion to
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enable the intendant to act. In this point of view the ‘asesor’
was an integrant part and parcel of the intendancy’s court.
For this reason in the procedure relating to the confiscation of
Miguel Losoya’s property the intendant, Don Manuel de Ace-
vedo, called for the opinion of the asesor,” Don José Ruiz de
Aguirre.”

Article 82 of the Ordenanza provides as follows:

“In cases of confiscation of property situated in their prov-
inces (those under an intendant) and of which a viceroy, the
commanding general of the frontiers, the audiencias, or other
tribunals have cognizance, they (the intendants) ought not to
intervene without a special permission or trust from them (the
viceroy, the commanding general, the audiencia or other tribu-
nal) while the said property is kept sequestered; but, if the
same come to be confiscated by a sentence ordered to be
executed, it shall be the special duty of the intendant to pro-
ceed to the alienation thereof, and the collection of the pro-
ceeds, and also to take cognizance of all claims and controver-
sies subsequently arising upon the confiscated property.”

It is argued from this and the other provisions of the Orde-
nanza that the commanding general of the frontiers had the
right in the matter of confiscation to take cognizance and pro-
nounce sentence, not only as acting in the exercise of his mili-
tary command, but as in charge of civil administration as a
tribunal of justice; it being his duty in this matter to follow
the procedure established by law, and to exercise the powers
which the king himself exercises in the metropolis. It there-
fore pertained to him to inquire whether or not the crime Was
notorious, in order that he might pronounce sentence of confis
cation without an actual hearing of the accused. In the pro-
ceedings relating to the confiscation of Miguel Losoya’s prop-
erty it is stated that “the commanding general of the eastern
provinces ” confiscated this property. The intendant corrégh
dor of San Luis Potosi, and his ‘asesor,” recognized him a5
such. Tt is, therefore, inferred that the commanding general
of the eastern provinces was a commanding general of the
frontiers, in the sense of Article 82 of the Ordenanza, and co-
sequently had power to take cognizance of matters of confis-
cation.
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Article 78 of the Ordenanza is also referred to. It reads as
follows:

“ As to what pertains to the exercise of contentiouns jurisdic-
tion in the proceedings and business of my revenue, the intend-
ants shall take special and exclusive cognizance, with inhibition
of all magistrates, tribunals, and audiences of that kingdom.

They shall also act in all canses in which any interest
may accrue . . . to my royal exchequer, or which may
pertain to any of the branches or rights thereof under admin-
istration or in lease, both in respect to collection and to all
matters incident thereto.”

From this it appears that, confiscation once declared, the
property belonged to the fiscal, and, therefore, as property in
which the royal exchequer held an interest, it remained subject
to the exclusive jurisdiction of the intendants, both in ordering
the sale and for taking cognizance of controversies raised con-
cerning it. According to Article 77, the military governors
were sub-delegates to the intendant, and subordinate to him
in authority, and their powers, in reference to the two branches
of administration included under the head of finance and war,
extended only to the institution of proceedings by them until
they were placed in a position for final adjudication, when
their proceedings were required to be forwarded to the intend-
ant of the province for his decision, in concurrence with his
‘asesor.

In the present case it is shown by the documents that the
governor of Texas instituted the proceedings in the condition
in which the confiscated property was in 1817. The purpose
of this procedure was to effect the sale of the property as con-
fiscated.  Under Article 77 it pertained to him to institute it ;
but the sentence that had to be pronounced, as to whether or
1ot it must be sold, whether or not there was a legal cause for
sale, and whether or not the condition of the property was
such as to require a sale, was a judgment which could only be
pronounced by the intendant after having heard his ¢asesor.’

The intendant and his ‘asesor,’ therefore, in the determination
of this point, were called upon to inquire whether the confis-

¢tion was legal, or, in other words, whether a competent
VOL. CXX1v—19
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authority had ordered it. In the present case, as appears by
the documents, the intendant and his ¢ asesor’ assumed that the
commanding general of the eastern provinces had made the
confiscation ; they considered as sufficient proof of that fact
the statement contained in the proceedings instituted by the
governor of Texas. It is thence inferred and argued that
their decision in this case, directing the sale of the property,
was the exercise of jurisdiction in a judicial capacity, wherein
they were required to examine and settle the proofs of the
existence of the fact of confiscation, and that, therefore, the
order directing the sale adjudged the fact and the legality of
the confiscation, without which that sale could not have been
authorized. It is thus sought to give to the recitals contained
in the documents the force of a judicial determination operating
as conclusive evidence of the fact supposed to be contained
in it.

Tt will be observed, however, that this reasoning in regard
to the probative force of the documents in question does not
rest upon any positive provision of the Spanish law then and
there in force giving that effect to such recitals. The only
positive provision on that subject to which we are referred is
that contained in Ley 1, tit. 18, partida 3, which says: “Every
writing executed by the hand of a notary public of the council,
or sealed with the king’s seal, or with that of any other person
having authority to affix his seal, is an authentic act (eseritura)
which is of itself full proof. From the faith given to these
writings the greatest good arises; for they are the evidence of
what has taken place, and full proof of the contract they con-
tain.” 1 Moreau and Carleton’s Partidas, 222, tit. 18, law 1.

We do not, however, understand this provision as giving to
such instrument any greater effect as evidence than similar
documents have in our own law. They are proof, in solemln
form, as ordained by the law, which defines the mode of their
execution and preservation, of the transaction which they
record and consummate. They certainly cannot be regarded
as conclusive proot as to all persons, whether parties or I{Ot-
of every fact to which they refer, or the existence of which
seems to be implied.




SABARIEGO v. MAVERICK. 201
Opinion of the Court.

In the present case, the documents in question declare that
the property of Miguel Losoya is in the hands of public offi-
cars charged with its custody, as having been confiscated with
that of others described as rebels, and regular and appropriate
steps are officially taken to procure its sale as such. To jus-
tify the Jawfulness of these proceedings unquestionably re-
quires us to assume a prior and legal procedure against Miguel
Losoya, resulting in the confiscation of his property for the
alleged offence in accordance with existing law ; but the legal-
ity of the procedure resulting in the sale of his property on
the basis of that assumption is the very thing in question to
be proved, and we are at last still confronted with the inquiry
whether the absence of proof of the principal fact, on which
the legality of everything succeeding it depends, can be sup-
plied by a mere presumption.

In considering this question further, it is to be remarked
that the documents under consideration do not even expressly
recite that any judicial proceeding whatever was had against
Miguel Losoya charging him with treason, that he ever had
notice of such an accusation, or an opportunity to appear and
defend against it; or, in the alternative, that his offence was
found to be notorious, so as to dispense with any other notice
than that given by the actual seizure of his property as the
proper subject of confiscation. Nor in fact is it expressly
stated that there had been any official seizure of the property
for purposes of confiscation in any judicial proceeding. All
these are the matters the existence of which we are asked to
infer from the simple fact, which these documents do attest,
that the property of Miguel Losoya was sold to Garcia by
order of the intendant of San Luis Potosi, as though it had
been regularly proceeded against and adjudged to be confis-
cated. In the absence of any positive provision of the local
law to the contrary, we are bound to determine this question
upon those principles of right reason and abstract justice which
are recognized in our own system of jurisprudence. The pre-
sumption to which we are asked to resort for an answer to the
question is, however, not peculiar to any system of law. It is
found in the law of all civilized States, and the phrases in
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which the maxim is expressed are taken from the civil law,
the basis of the jurisprudence of Spain as of all other Euro-
pean states, and imported into the common law of England
as adopted by us. Omnia presumuntur rite esse acto is its
familiar form, but as said by Mr. Best (Principles of Evi-
dence, §§ 353, 361): “The extent to which presumptions will
be made in support of acts depends very much on whether
they are favored or not by law, and also on the nature of the
fact required to be presumed.” It does not apply to give
jurisdiction to magistrates or other inferior tribunals; nor to
give jurisdiction in proceedings not according to the common
course of justice.

We are asked to assume that Miguel Losoya was guilty of
the offence of treason against the King of Spain, and that he
was so adjudged in regular judicial proceedings, on the basis
of which conviction his property was officially seized and con-
fiscated ; and this we are asked to do as a judicial tribunal,
sitting in a case wherein we are called to apply and administer
the laws of Mexico, our government being the successor of
that republic, as the republic was the successor of the Spanish
government, in order to justify the taking of Miguel Losoya's
property and transferring it to another for the sole offence on
his part of assisting to achieve the independence of his own
country, whose justice is now invoked against him. If we had
before us an actual and formal decree of a competent tribunal
adjudging him guilty of the offence, and confiscating his
property in punishment therefor, that of itself would not
be sufficient to establish its own validity. We should still
require record evidence of the existence of those facts which
brought him and his property within the jurisdiction of the
tribunal pronouncing such a decree. ¢ Wherever one is as
sailed in his person or his property,” said this court in Wind-
sor v. MeVeigh, 93 U. S. 274, 277, “ there he may defend,'for
the liability and the right are inseparable. This is & pl‘inclplj‘3
of natural justice, recognized as such by the common intell
gence and conscience of all nations. A sentence of 2 <.30'urt
pronounced against a party, without hearing him or givilg
him an opportunity to be heard, is not a judicial determr
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nation of his rights, and is not entitled to respect in any other
tribunal. . . . The jurisdiction acquired by the court by
seizure of the 7res was not to condemn the property without
further proceedings. The physical seizure did not of itself
establish the allegations of the libel, and could not, therefore,
authorize the immediate forfeiture of the property seized. A
sentence rendered simply from the fact of seizure would not
be a judicial determination of the question of forfeiture, but a
mere arbitrary edict of the judicial officer.” To the same
effect is the case of Alewander v. Fuirfax, 95 U.S. 774. The
subject was very thoroughly examined by Mr. Justice Story
in Bradstreet v. Neptune Insurance Co., 3 Sumner, 600, In
that case, the question discussed had relation to the effect to
be given to the decree and sentence of a foreign court of
admiralty and prize én 7em. The learned justice said (p. 608):
“I hold, therefore, that if it does not appear upon the face of
the record of the proceedings én 7em that some specific offence
is charged, for which the forfeiture in rem is sought, and that
due notice of the proceedings has been given, either person:
ally, or by some public proclamation, or by some notification
or monition, acting ¢n rem or attaching to the thing, so that
the parties in interest may appear and make defence, and in
point of fact the sentence of condemnation has passed upon
o parte statements without their appearance, it is not a judi-
clal sentence conclusive upon the rights of foreigners, or to be
treated in the tribunals of foreign nations as importing verity
In its statements or proofs.” In another place he said: « It
amounts to little more in common sense and common honesty
than the sentence of the tribunal which first punishes and
then hears the party — castigatque auditque.”

This was said, it is true, of the effect to be given in our
courts to the decree of a court in a foreign jurisdiction. But
the rule is the same in regard to domestic judgments, the
recqrds of which, to be effective as evidence, must show upon
their face a case within the appavent jurisdiction of the court.
If_ the mere decree and sentence of a court standing by itself,
without the record of those prior proceedings necessary in law
to support the Judgment, is not receivable in evidence as proof
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of its own legality, @ fortior: no effect can be given to the
proceedings in this case, unless sustained by proof of the
actual proceedings against Miguel Losoya and his property
conducted according to law to a sentence of judicial confisca-
tion. The mere recital of the fact in the documents of sale is
not evidence of the fact.

The statement made by Captain Don Francisco del Prado y
Arce in the inventory dated October 27, 1814, that the prop-
erty described in the list was confiscated by order of the com-
manding general, Brigadier Joaquin de Arredondo, while, as
contended, it may be regarded as an affirmation on his part of
the' fact connected with the exercise of his public functions,
is nevertheless not a certificate of the fact which he was by
law authorized to make as proof of its existence. So when
the governor of Texas forwards that inventory to the intend-
ant of San Luis Potosi, and in his communication states that
the property had been sequestered from the insurgents, who,
in 1811, took part in the revolution in Texas, it is a mere nar-
ration of a fact supposed to exist by him on the authority of
others, and not by virtue of any lawful authority on his part
to certify to its truth. Neither can the opinion of Don Jost
Ruiz de Aguirre, the ‘asesor’ of the intendancy of San Luis
Potosi, and the order of the intendant, Don Manuel de
Acevedo, concurring in the opinion, be regarded as a judicial
finding of the fact that the property had been confiscated by
the order of the commanding general of the eastern provinces.
It is not shown, and is not pretended, that these officers had
any authority under the law to pass judicially upon the ques
tion of the fact or the regularity of proceedings for confisca-
ting the property of offenders, which must have taken place
within the jurisdiction of another and a superior auathority;
nor is anything to be inferred from the fact recited that a
report of the decision of these functionaries should be for-
warded to the commanding general. It does not appear 45 a
fact that they were laid before him, or were approved by him,
and if they had been, his approval could not be construed to
extend beyond the formal regularity of their proceedings I
the sale. Notwithstanding all these recitals, and the infer-
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ences and implications that are sought to be drawn from them,
it still remains that the alleged confiscation of the property of
Miguel Losoya, if it ever took place, could have been lawfully
effected only by means of a formal judicial proceeding, which
must be primarily proved by the official record of the trans-
action or a duly certified copy thereof, and, secondarily, in
case of its loss, by proof of its previous existence and of its
contents. The certificates of other officers referring to it only
incidentally and collaterally, although as the basis of their
own official action, are not legal proof of the fact itself.

This principle is illustrated by the case of Atwell v. Winter-
port, 60 Maine, 250, where it was decided that a certificate,
officially signed by the provost-marshal of the district, that
the plaintiff “has this day been credited as a recruit in the
navy to the” defendant town “by order of the A. A. Pro.-
Mar.-Gen. of Maine,” was not legal evidence of his enlistment.
Appleton, C. J., said: “The fact of enlistment is a matter of
record. It must be proved by a duly authenticated copy
from the army records. A sworn copy is admissible, or a
copy certified by the proper certifying officer. But the cer-
tificate offered is not and does not purport to be a copy of
any recorded fact or of any record. It is the assertion of the
person certifying that the fact therein stated is true. A mere
certificate that a certain fact appears of record, without the
production of an authenticated copy of the record, is not
evidence of the existence of the fact.”

There are certain departments of scientific knowledge where
an entire series of facts or forms may always be inferred from
the existence of any one, according to the maxim ex pede Her-
tlem. The conclusion in such cases is deduced from the ob-
served uniformity of physical nature, which by a necessity of
our own minds we believe to be invariable. But this mode of
reasoning has but a very limited application in the law of evi-
dence ag judicially applied to ascertain the facts and motives
of human conduct. It is the foundation of the doctrine of
Presumptions to the extent to which they are admitted, the
limits of which in its application to the circumstances of this
¢ase we have already considered. The principal fact in con-
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troversy in this case is one of that nature, which the policy of
the law requires to be proved by direct evidence of a formal
character. The absence of that proof cannot be supplied by
argument and inference from casual and collateral circum-
stances.

It is further argued, however, that, admitting this to be the
case so far as Miguel Losoya is concerned, and those claiming
title under him, nevertheless the documents are sufficient evi-
dence, in the first instance, against every one else, and that
consequently the defendants in this action are not entitled to
make the objection. In support of this contention it is said:

“ Among the laws quoted by Escriche is Ley 50, tit. 5, par-
tida 5, in the final part whereof it is said, that if a thing be-
longing to another person is sold to two persons at different
times, he who took possession first has the better right to it,
always reserving the right of the true owner; consequently,
color of title, coupled with possession, gave to the vendee a real
right against every one except the owner, and, therefore, it is
not lawful for third parties to impugn the title, thus exercising
the right reserved alone to the owner or his successors.

“If subsequently to taking possession the vendee loses pos-
session before prescribing the thing, his right is superior to
that of all persons except the owner. He may pursue his
action against third parties in the capacity of owner, resting
on the purchase and on subsequent possession, because third
parties have no right to question the validity of the title. In
such case judgment should be pronounced declaring owner-
ship in favor of the vendee; but such judgment bears no
prejudice to the true owner who had not litigated, and who,
during the term of prescription, may either exercise his right
de dominio, or in case the thing has returned to his power
oppose the exception de dominio against the person who
would sue him for it.” ‘

This is also the rule of the common law as declared by this
court in the case of Christy v. Scott, 14 How. 282, wher'e it
was applied to a case from Texas arising under a Mexical
title. The court, speaking by Mr. Justice Curtis, (p. 292,)
said: “According to the settled principles of the commol
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law, this is not a defence to the action. The plaintiff says
he was seized in fee, and the defendant ejected him from the
possession. The defendant, not denying this, answers that if
the plaintiff had any paper title it was under a certain grant
which was not valid. He shows no title whatever in himself.
But a mere intruder cannot enter on a person actually seized
and eject him, and then question his title or set up an out-
standing title in another. The maxim that the plaintiff must
recover on the strength of his own title, and not on the weak-
ness of the defendant’s, is applicable to all actions for the
recovery of property. But if the plaintiff had actual prior
possession of the land, this is strong enough to enable him to
recover it from a mere trespasser who entered without any
title. He may do so by a writ of entry, where that remedy
is still practiced, (Jackson v. Boston and Worcester Railroad,
1 Cush. (Mass.) 575,) or by an ejectment, (Allen v. Rivington,
2 Saund. 1115 Doe v. Read, 8 East, 356; Doe v. Dyboll, 1
Moo. & M. 346; Jackson v. Hazen, 2 Johns. (N. Y.) 438;
Whitney v. Wright, 15 Wend. (N. Y.) 171,) or he may main-
tain trespass (Catteris v. Cowper, 4 Taunt. 548 ; Graham v.
Peat, 1 East, 246). Nor is there anything in the form of the
remedy in Texas which renders these principles inapplicable
to this case.”

This rule is founded upon the presumption that every pos-
session peaceably acquired is lawful, and is sustained by the
policy of protecting the public peace against violence and
disorder. But, as it is intended to prevent and redress tres-
passes and wrongs, it is limited to cases where the defendants
are trespassers and wrongdoers. It is, therefore, qualified in
1ts application by the circumstances which constitute the origin
of the adverse possession, and the character of the claim on
which it is defended. It does not extend to cases where the
defendant has acquired the possession peaceably and in good
ff’“t.ha under color of title. ZJessee of Fowler v. Whiteman, 2
Ohio 8t. 270 ; Dpew v. Swift, 46 N. Y. 204. And in the lan-
guage of the Supreme Court of Texas in Wilson v. Palmer,
18 Texlas, 592, 595, “ The evidence must show a continuous
Possession, or at least that it was not abandoned, to entitle a
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plaintiff to recover merely by virtue of such possession.” Tha
is to say, the defendant’s possession is in the first instance pre.
sumed to be rightful. To overcome that presumption the
plaintiff, showing no better right by a title regularly deduced,
is bound to prove that, being himself in prior possession, he
was deprived of it by a wrongful intrusion by the defendant,
whose possession, therefore, originated in a trespass. This
implies that the prior possession relied on by the plaintift
must have continued until it was lost through the wrongful
act of the defendant in dispossessing him. If the plaintiff
cannot show an actual possession, and a wrongful dispossession
by the defendant, but claims a constructive possession, he must
still show the facts amounting to such constructive possession.
If the lands, when entered upon by the defendant, were appar-
ently vacant and actually unoccupied, and the plaintiff merely
proves an antecedent possession, at some prior time, he must
go further and show that his actual possession was not aban-
doned ; otherwise he cannot be said to have had even a con-
structive possession.

To the same effect are the cases of Jackson v. Walker, T
Cowen, 637; Jackson v. Denn, 5 Cowen, 200. In Swmith v.
Lorillard, 10 Johns. 338, 356, Kent, Chief Justice, said: “A
prior possession short of twenty years, under a claim or asser
tion of right, will prevail over a subsequent possession of less
than twenty years when no other evidence of title appears on
either side. There are many decisions of this court which
look to this point. Jackson v. Hazen, 2 Johns. 22 ; Jackson V.
Myers, 3 Johns. 388 ; Jackson v. Harder, 4 Johns. 202. It 1,
however, to be understood in the cases to which the rule of
evidence applies, that the prior possession of the plaintiff had
not been voluntarily relinquished without the animus rever
tends, (as is frequently the case with possessions taken by
squatters,) and that the subsequent possession of the defendants
was acquired by mere entry, without any lawful right. That
the first possession should in such cases be the better evidence
of right seems to be the just and necessary inference of law.
The ejectment is a possessory action, and possession is always
presumption of right, and it stands good until other am
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stronger evidence destroys that presumption. This presump-
tion of right every possessor of land has in the first instance,
and after a continued possession for twenty years under pre-
tence or claim of right, the actual possession ripens into a right
of possession which will toll an entry ; but until the possession
of the tenant has become so matured, it would seem to follow
that if the plaintiff shows a prior possession, and upon which
the defendant entered without its having been formally aban-
doned as derelict, the presumption which arose from the ten-
ant’s possession is transferred to the prior possession of the
plaintiff, and the tenant, to recall that presumption, must show
a still prior possession; and so the presumption may be re-
moved from one side to the other, foties quoties, until one party
or the other has shown a possession which cannot be over-
reached, or puts an end to the doctrine of presumptions founded
on mere possession by showing a regular legal title or a right
of possession.”

In Jackson v. Rightmyre, 16 Johns. 318, Chancellor Kent,
delivering the opinion of the Court of Errors, speaks of the
rule expressed by himself in the case of Smith v. Lorillard,
and says that its qualifications are “that no other evidence of
title appeared on either side, and that the subsequent posses-
sion of the defendant was acquired by mere entry without
any legal right.”

It therefore appears that prior possession is sufficient to en-
title a party to recover in an action of ejectment only against
amere intruder or wrongdoer, or a person subsequently enter-
g without right. Another qualification of the rule is, that
the action to regain the prior possession must be brought within
& reasonable time after it has been lost. If there has been
delay in bringing the suit, the animus revertendi must be
shown and the delay satisfactorily accounted for, or the prior
bossessor will be deemed to have abandoned his claim to the
possession. Thus in Whitney ~v. Wright, 15 Wendell, 171,
1t was held that where there was a prior possession of eleven
Jears, and then an entry by the defendants claiming under a
tlt.le adverse to such possessory title, the omission to bring a
Sult for thirteen years, with knowledge of the adverse entry
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and continuance of possession under it, would authorize a jury
to find an abandonment of claim by the prior possessor.

In Jackson v. Denn, 5 Cowen, 200, the defendant had
entered on a vacant possession, without any claim or color of
title, and it was held that the plaintiff was entitled to recover
on the strength of his prior possession, but the reason why the
premises had been left vacant was explained by proving that
the plaintiff did not know that his tenant had left the property
until he found the defendant in possession.

It follows that in cases where the proof on the part of the
plaintiff does not show a possession continuous until actual dis
possession by the defendant, or those under whom he claims,
the burden of proof is upon the plaintiff to show that his prior
possession had not been abandoned.

There is nothing in the record to show that the evidence
offered and rejected was tendered as proof of a possessory title
relied upon as the basis of recovery by the plaintiffs. There
was certainly no distinet statement to that effect made to the
court by counsel when the offer was made, and, for aught that
appears, the sole ground of the offer may have been the sup-
position that in some way the facts testified to in the deposk
tions might be used to supply that defect in the evidence of the
existence of a confiscation decree, on which the court ruled
that the documentary title was not complete. It is, neverthe-
less, true that the court did rule upon the offer made “ that all
the said evidence read, as well as that proposed to be offered,
showed no title in the plaintiffs which would warrant a ver-
dict and judgment in their favor.” Tt may, therefore, with
reason now be contended by the plaintiffs in error that this
was, in effect, a direction to the jury to return a verdict for
the defendants upon the whole case as contained in the doc
umentary evidence admitted, coupled with the testimony
offered and rejected, and that they are entitled to the benefit
of their exception in any aspect of the case as thus made; and
from this it is argued that, having shown color of title by the
defective documents relating to the confiscation, and an entry
into possession under them, they were entitled to prove a coi-
tinuance of that possession so as to authorize a recovery upot
the strength of that title alone.
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