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CASES ADJUDGED

SUPREME COURT OF THE UNITED STATES,

AT

OCTOBER TERM, 1886.

BARNES ». CHICAGO, MILWAUKEE AND ST. PAUL
RAILWAY.

APPEAL. FROM THE CIRCUIT COURT OF THE UNITED STATES FOR

THE EASTERN DISTRICT OF WISCONSIN,
Argued March 22, 23, 24, 1887. — Decided May 23, 1887.

If a decree in equity be broader than is required by the pleadings, it will be
80 construed as to make its effect only such as is needed for the purpose
of the case made by the pleadings, and of the issues which the decree
decides.

The decree entered in accordance with the opinion of this court in James v.
Railroad Co., 6 Wall. 752, when properly construed, invalidated the fore-
closure of the mortgage made by the La Crosse and Milwaukee Railroad
Company to the plaintiff in error ounly as to the creditors of the company
subsequent to the mortgage who assailed it in that suit, but did not affect
it as to the rights of the plaintiff in error or of the bondholders secured
by the mortgage, which were acquired under that foreclosure.

The consent of bondholders required by the statute of Wisconsin to enable
the plaintiff in error to commence proceedings for the foreclosure of the
mortgage of the La Crosse and Milwaukee Railroad was duly given; and
the outstanding bonds which were not actually surrendered and ex-
changed for stock were held by persons who, in law, must be regarded
as consenting by silence to the proceedings, and the present holders
took them with full notice of that fact.

The plaintiff in error has no title under which he can maintain a bill in
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equity to take advantage of alleged frauds or irregularities in the foreclos-
ure of prior liens upon the La Crosse and Milwaukee Railroad; or to
recover money paid by the Milwaukee and Minnesota Railroad Company
to redecm the Bronson and Soutter mortgage of that railroad.

In equity. Decree dismissing the bill. Complainant ap-
pealed. The case is stated in the opinion of the court.

Mr. Francis Fellowes and Mr. William Barnes in person
for appellant.

Mr. John W. Cary for appellee.
Mz. Crier Justics W arre delivered the opinion of the court.

This is a suit by William Barnes to foreclose a mortgage
made to him, as trustee, by the La Crosse and Milwaukee
Railroad Company, hereinafter designated as the La Crosse
Company. The record shows that this company was incor-
porated by the legislature of Wisconsin on the 11th of April,
1852, to build and operate a railroad in that State between
La Crosse, on the Mississippi River, and Milwaukee, on Lake
Michigan, a distance of about two hundred miles. The road
was originally regarded by the company and treated as con-
sisting of two divisions —one, called the Eastern Division,
extending from Milwaukee to Portage City, a distance of 95
miles; and the other, called the Western Division, extending
from La Crosse to Portage City, a distance of 105 miles.

The Eastern Division was incumbered by three mortgages,
as follows: 1, the Palmer mortgage, so called, to secure an
issue of bonds to the amount of $922,000; 2, a mortgage to
Greene C. Bronson and James T. Soutter, to secure bonds
to the amount of $1,000,000; and, 3, a mortgage to the city
of Milwaukee, to secure about $314,000. The Western Divis-
ion was likewise incumbered: 1, by a mortgage to Greene C.
Bronson, James T. Soutter, and Shepherd F. Knapp, known
as the land-grant mortgage, to secure bonds to the amount of
$4,000,000; and, 2, by a mortgage to Albert Helfenstein, to
secure bonds for $200,000.
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Judgments had also been rendered against the company
prior to June 21, 1858, as follows:

1. One in favor of Selah Chamberlain, in the Circuit Court
of the United States for the District of Wisconsin, on the 2d
of October, 1857, for $629,089.72; 2. Another in the same
court, on the 7Tth of October, 1857, in favor of Newcomb
Cleveland for $111,727.31; 3. Another in the Circuit Court
of Milwaukee County, in the spring of 1858, in favor of Sebra
Howard for $25,000; and 4. Another in the lastnamed court
in favor of the Mercantile Bank of Hartford, Conn., on the
12th of June, 1858, for $25,000.

On the 1st of June, 1858, the company, being embarrassed
by a large floating debt, and by its obligations to persons who
had mortgaged their farms to aid in building its road, deter-
mined to issue other bonds to the amount of $2,000,000, and
secure them by another mortgage on its entire line of road
between La Crosse and Milwaukee, subject to the prior mort-
gage incumbrances. Accordingly the mortgage now in suit
was executed to William Barnes, trustee, on the 21st of June,
1858, to secure such an issue. It covered ‘“all the property,
real and personal, of said railroad company to be acquired
hereafter, as well as that which has already been acquired,
together with all the rights, liberties, privileges, and franchises
of said railroad company in respect to said railroad from Mil-
waukee to La Crosse, except its land grant, but subject to
all the prior mortgages above referred to.” Afterwards, on the
11th of August, 1858, a mortgage supplemental to this was
executed by way of further assurance. The mortgages thus
executed contained a provision that if there should be default
in the payment of interest for the space of fifteen days, the
principal should become due, and the trustee, on the request
of the holders of bonds to the amount of $100,000, should
advertise and sell the mortgaged property.

Afterwards the following judgments were recovered against
the company, namely, 1. One in favor of Edwin C. Litchfield,
in the District Court of the United States for the District of
Wisconsin, October 5, 1858, for $26,353.51; 2. Another in the
same court, April 5, 1859, in favor of Nathaniel S. Bouton
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for §7937.37; 3. Another in favor of Philip S. Justice and
others, in the Circuit Court of the county of Milwaukee, for
$2035.33 ; and 4. Another in the last-named court, in favor of
E. Bradford Greenleaf, September 10, 1858, for $840.86.

At the time when the mortgage to Barnes was executed,
the Revised Statutes of Wisconsin, § 83, ¢. 79, provided that,
in case of any sale of a railroad “on or by virtue of any trust
deed, or on any foreclosure of -any mortgage thereupon, the
party or parties acquiring the title under any such sale and
their associates, successors, [and] assigns, shall have and acquire
thereby, and shall exercise and enjoy thereafter all and the
same rights, privileges, grants, franchises, immunities, and
advantages in and by said mortgage or trust deed enumerated
and conveyed which belonged to and were enjoyed by the
company,” so far as they relate to the property bought, in all
respects the same as ‘such company might or could have done
therefor had no such sale or purchase taken place; such pur-
chaser or purchasers, their associates, successors, or assignors
[assignees], may proceed to organize anew and elect directors,
distribute and dispose of stock, take the same or another name,
and may conduct their business generally under and in the
manner provided in the charter of such railroad company, with
such variations in manner and form of organization as their
altered circumstances and better convenience may seem to
require.”

Afterwards, on the 8th of February, 1859, an act supple-
mentary to c. 79 of the Revised Statutes was passed, by
which it was provided that in case of any sale of a railroad
in the State under a deed of trust, or on a foreclosure, if no
one bid an amount equal to seventy-five per cent of the
mortgage debt, the trustee might bid that amount or more, in
his discretion, to the full amount of the debt and interest due,
if competition should make it necessary ; and that the estate
so acquired by the trustee should “be held in trust for the
holders of such outstanding bonds or obligations in the same
manner as if they had become the purchasers, in proportion to
the amount of such bonds or obligations severally held by
them.” TLaws of Wisconsin, 1859, c. 10, p. 13.
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On the 11th of the same month of February holders of the
bonds secured by the mortgage in favor of Barnes, to the
amount of more than one hundred thousand dollars, presented
to him their request in writing that he proceed to sell under
his trust, and that he purchase the property at the sale for the
bondholders at the price of seventy-five per cent of the out-
standing bonds and past due interest, and more if neces-
sary, not exceeding the full amount of the debt, principal, and
interest. Accordingly he advertised the property for sale
pursuant to the provisions of his mortgage, and on the 21st of
May, 1859, bought it under the authority of the act of Feb-
ruary 8, 1859, and the request which had been made, at the
price of $1,593,333.33, for the benefit of the bondholders.
Two days afterwards he united with certain persons represen-
ting themselves to be the owners of bonds to the amount
of $1,302,850 in the organization of the Milwaukee and Minne-
sota company, hereafter called the Minnesota company, under
§ 33, ¢. 79, of the Revised Statutes, to own and operate
the railroad, and by the same instrument he transferred his
purchase to the company. The capital stock was fixed at
$2,500,000, and the articles of organization contained the fol-
lowing provisions in reference thereto :

“ Article IV. The stockholders of the said Milwaukee and
Minnesota Railroad Company are the holders of the said
bonds, secured by the said mortgages or trust deeds, for whose
benefit the said sale and purchase was made by the said
William Barnes, and such other persons as shall hereafter
associate themselves with them by subscription to the said
capital stock or other proper means.

“Each holder of the said bonds, upon surrendering his
bonds to the proper officer of the said Milwaukee and Minne-
sota Railroad Company, shall be entitled to receive a cer-
tificate of stock in the company hereby organized of an equal
amount with the principal of the bonds so surrendered by him,
subject, nevertheless, to the payment in money of the pro rata
share of the costs, charges, and expenses of the said sale and of
the organization, and of carrying the same into effect, being
the proportion of the whole of such costs, charges, and ex-
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penses as the amount of stock so to be issued shall bear to two
millions of dollars.

“Article V. The payment of the said pro rate share of
such costs, charges, and expenses is hereby declared to be a
charge and lien upon the stock to which each holder of the
said bonds is entitled. And the board of directors of the said
Milwaukee and Minnesota Railroad Company shall have
power to declare the right to such stock forfeited by the non-
payment of such pro rata share of such costs, charges, and
expenses in such manner as the said board of directors shall
determine.”

On the 5th of December, 1859, a bill was filed in the District
Court of the United States for the District of Wisconsin, by
DBronson and others, trustees, against the La Crosse company,
the Minnesota company, Ielfenstein, trustee, and Cleveland and
Chamberlain, judgment creditors, to foreclose the land-grant
mortgage on the Western Division, and on the 9th of the
same month a like bill was filed in the same court against the
same parties by DBronson and Soutter, trustees, to foreclose
the mortgage to them on the Eastern Division. Under the
bill for the foreclosure of the land-grant mortgage the West-
ern Division was sold April 25, 1863, to purchasers who organ-
ized themselves, pursuant to § 33, ¢. 79 of the Revised Stat-
utes, into a corporation by the name of the Milwaukee and
St. Paul Railway Company, to which the property so pur-
chased was duly conveyed. This company will be hereafter
referred to as the St. Paul company.

In the suit for the foreclosure of the mortgage on the East-
ern Division such proceedings were had, that a receiver was
appointed, who took possession of the mortgaged property,
under an order of the court, and caused it to be operated by
the St. Paul company, in connection with the Western
Division. Afterwards, on the 18th of July, 1865, it was
adjudged in this suit that the Minnesota company, upon the
payment of the amount ascertained to be due on the Bronson
and Soutter mortgage for interest, be permitted to redeem
and take possession of the Eastern Division and the rolling
stock which belonged to it. On the 28th of September, 1865,




BARNES v. CHICAGO, &c., RAILWAY.

Opinion of the Court.

a decree was entered finding due upon the mortgage $1,000,000
of principal and §454,937.39 of interest, and ordering a sale of
the mortgaged property for its payment, but saving the right
of the Minnesota company to redeem in the manner specified
in the order of July 18. On the 3d of January, 1866, this
company paid into the registry of the court the amount of
money required to make the redemption. Thereupon all fur-
ther proceedings under this suit for foreclosure were stopped,
and on the 20th of January, 1866, the Eastern Division and
its rolling stock were handed over by the receiver to the pos-
session of the Minnesota company.

On the 18th of April, 1866, Frederick P. James, claiming
to be the assignee of the judgment against the La Crosse com-
pany in favor of Newcomb Cleveland for $111,727.71, which
had been recovered prior to the execution of the mortgage to
Barnes, commenced a suit in equity in the Circuit Court of the
United States for the District of Wisconsin against the Min-
nesota company, to enforce the lien of that judgment on the
Eastern Division, as being superior to the title acquired by the
company through the sale under the Barnes mortgage. Such
proceedings were had in this suit that, on the 11th of January,
1867, a decree was entered finding due to James on this judg-
ment $98,801.51, and ordering a sale of the Eastern Division
for its payment, subject, however, to the liens of the mort-
gages prior to that of Barnes and to the lien of the Chamber-
lain judgment. Under this decree the property was sold and
conveyed to the St. Paul company, March 2, 1867, for
$100,920.94, and from that time that company has been in
possession, claiming title adversely to the Minnesota company
and to the Barnes mortgage.

On the 20th of April, 1863, while the suit for the foreclos-
ure of the Bronson and Soutter mortgage was pending, and a
few days before the sale of the Western Division under the
foreclosure of the land-grant mortgage, Frederick P. James
and Abram M. Brewer, claiming to be the assignees of the
Judgments in favor of Edwin C. Litchfield and Nathaniel S.
Bouton against the Ta Crosse company, which had been recov-
ered after the execution of the Barnes mortgage, and Philip
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S. Justice and others, and E. Bradford Greenleaf, also judg-
ment creditors, brought suit in the Circuit Court of the United
States against the La Crosse company, the Minnesota com-
pany, and Selah Chamberlain, to set aside the mortgage to
Barnes and his foreclosure thereunder, and to have the prop-
erty sold free of that incumbrance for the payment of their
judgments. In that suit a decree was rendered July 9, 1868,
in accordance with the prayer of the bill, save only that the
mortgage was adjudged to be-valid to the extent of the bonds
that had been actually negotiated by the company to bona fide
holders. No further proceedings have been had in that suit,

-and no attempt has ever been made to carry the decree into

execution. ;

Such being the conceded facts, Barnes, as trustee, brought
this suit in the Circunit Court of the United States for the
Eastern District of Wisconsin, on the 6th of June, 1878,
against the St. Paul company, which had changed its name to
that of the Chicago, Milwaukee and St. Paul Railway Com-
pany, the La Crosse company, and the Minnesota company,
for the foreclosure of his mortgage. In his bill he alleges, as
to the first foreclosure, 1, that it had been actually adjudged,
in the suit of James and others, to have been fraudulent and
null and void, and that the St. Paul company is estopped from
asserting to the contrary, because that suit was brought by its
procurement, and was in fact prosecuted by it and in its behalf,
although in the names of James and his associates; and, 2,
because the bondholders insist that the deeds of trust, “and
the powers in trust conferred thereby, remain unimpaired and
as they were before said proceedings for sale were had,
because they say :

“1. The said estate was a trust, and a trust can never be
terminated without the consent of the cestuis que trust except
by its due execution.

“2. Because the powers of sale granted by said deeds to
your orator are powers in trust, and, not having been executed
in conformity with the requirements of the deeds by which
they were granted, remain unexecuted.

“3. Because the said act, c. 79, being repugnant to the Con-
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stitution of the United States, no proper and legal execution of
said powers could be made under its authority.

“4, Because the terms and conditions prescribed by the act
were not complied with, and, therefore, even if the act were
valid, the said powers still remain powers in trust unexe-
cuted ;” and it was insisted “that no number of bondholders
less than the whole number entitled to the estate granted to
your orator by said deeds of trust as security could, under
§ 38 of the statute laws of Wisconsin aforesaid, legally organ-
ize a corporation and vest in it the title to said estate, and so
deprive bondholders not consenting thereto of their security,
and that, inasmuch as bondholders to a large amount did not
consent to the said sale and organization, the same were null
and void.”

As to the proceedings in the suits for the foreclosure of the
land-grant mortgage, and for the enforcement of the lien of
the Cleveland judgment under which the St. Paul company
acquired title, the material averment, in the view we take of
the case, is, that “the said Minnesota company, so called, had
no title to said estate, called the third mortgage, conveyed to
him (Barnes) by said deeds of trust, which could be barred by
said decree of foreclosure of said land-grant mortgage, or by
said decree of foreclosure, in the name of said James, upon
the said Cleveland judgment, and that your orator retaining
his title to said estate, and not being a party to said foreclos-
ure sales, the said estate has ever remained, and now remains,
in him, for the benefit of said cestues que trust, said decrees
and said pretences of the said defendants notwithstanding.”

To this bill the St. Paul company filed a plea, setting up the
original foreclosure, “with the knowledge, consent, and ap-
proval, and at the request of the bondholders;” the purchase
at the sale by Barnes in trust for the bondholders, in accord-
ance with the provisions of the act of February 8, 1859; the
organization of the Minnesota company for the purposes and
with the powers above stated; and the transfer of the prop-
erty thereto. The plea then proceeds as follows:

“That thereupon said bondholders surrendered their said
bonds to said corporation to be cancelled, and the same were
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so cancelled, and the said corporation thereupon issued to
said several bondholders in exchange for their said bonds the
corporate stock of said Milwaukee and Minnesota Railroad
Company to an amount equal to the principal of said bonds so
surrendered in pursuance of said articles of organmization, and
which said stock was so received by said bondholders in full
satisfaction and payment of their said bonds, and that all of
the bonds issued by said La Crosse and Milwaukee Railroad
Company under said mortgages or trust deeds were then, at
the organization of said Milwaukee and Minnesota Railroad’
Company, or subsequently thereto, so surrendered to said cor-
poration to be cancelled, and were cancelled, and stock of said
company issued therefor.

“That by the proceedings aforesaid the said mortgages or
trust deeds so as aforesaid given to said William Barnes were
foreclosed, and the right of redemption theretofore existing in
the said La Crosse and Milwaunkee Railroad Company to
redeem said property from the lien of said mortgages or trust
deeds was thereby barred and foreclosed, and the said mort-
gage interest, so as aforesaid conveyed by said mortgages or
trust deeds to said William Barnes, became an absolute estate
in fee simple to all of the property covered by said mortgages
or trust deeds in the said Milwaukee and Minnesota Railroad
Company, subject to the prior liens thereon, and that thereby
the trust relation to said property created by said mortgages
or trust deeds between the said William DBarnes and the
holders of the bonds issued under said mortgages or trust
deeds ended, and.that no trust relation in respect to said prop-
erty now exists, or has existed, since the filing of said articles
of organization between said William Barnes and said bond-
holders.”

It is then alleged that the Minnesota company was made a
party to the several suits under which the St. Paul company -
claims title; that it appeared therein and “ was recognized and
treated as the owner of the equity of redemption of said prop-
erty by virtue of the aforesaid proceedings;” and that, “ by
means of the proceedings aforesaid, the said William Barnes
ceased to have any right, title, or interest as trustee as afore-
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said in, to, or upon or under the said alleged mortgages or
trust deeds, and his said bondholders ceased to have any right,
title, or interest in, to, or upon the premises deseribed therein
and purporting to be affected thereby, and at the time of
filing said bill of complaint the said William Barnes had no
right, title, estate, lien, claim, demand, or equity of redemption,
as trustee or otherwise, of, in, to, or upon the premises described
in the said mortgages or trust deeds.”

This plea was set down for argument and sustained by the
court, whereupon a replication was filed and proofs taken.
After hearing, an interlocutory decree was entered April 21,
1882, finding that $1,010,400 of the bonds had been actually
exchanged for stock in the Minnesota company ; that $693,000
had either been cancelled by the company before their issue,
or had been surrendered by their owners for cancellation, and
had actually been cancelled, after being issued; and that
$37,400, belonging to the St, Paul company, were then in
court, and for which no claim was made under the trust. The
total amount thus accounted for was $1,740,880, and as to
these, it was adjudged that they constituted no valid claim
against the La Crosse company under the mortgage, and that
so far as they were concerned, the plea of the St. Paul com-
pany was sustained, and Barnes was entitled to no relief.
As to the remaining $259,200 of bonds provided for in the
mortgage, a reference was made to a master to inquire and
report what, if any, were justly due and in equity entitled to
payment out of the mortgage security. Under this reference
the master took testimony and reported in favor of the follow-
ing persons and for the following amounts:

1. Matthew II. Robinson, one bond, $100, on which

was due for principal and interest . . . . $417 55
2. Frederick Van Wyck, assignee of William H. Sls—

son, 2 bonds, $1000, on which was due for prin-

cipal and interest . . . . 4,175 50
3. A. 8. Bright and A. C. Gunnlson 22 bonds

$10,900, on which was due for principal and
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4. Andrew J. Riker, 8 bonds, $800, on which was

due for principal and interest . . . 3,340 40

5. August F. Suelflohn, 4 bonds, 800, on Whlch was
due for principal and interest . . . 3,340 40

6. M. M. Comstock, 2 bonds, $200, on Wthh was
due for principal and interest . . . 83510

7. Mary Christie Emmons, 2 bonds, $200 on Whlch
was due for principal and interest . . . IS SHAL0

8. Reid & Smith, 19 bonds, $6400, on Whlch was
due for prmclpal and interest . . . . . . 26,723 20

9. J. II. Tesch, 11 bonds, $1100, on which was due
for principal and interest . . . . . . . . 4,593 05
In all, bonds $21,500—due . . . . . §89,773 35

To this report exceptions were filed, which the court, after
hearing, “being of opinion that said claims do not constitute
under the mortgages . . . avalid lien upon the property,”
sustained and dismissed the bill. From a decree to that effect
this appeal was taken.

The ultimate question for determination is whether Barnes,
the trustee, and the bondholders secured by the mortgage to
him, are bound by the decrees in the suits for the enforcement
of the prior liens, namely, the land-grant mortgage, and the
Cleveland judgment, to which the Minnesota company was a
party. That depends on the legal effect of what was done by
Barnes in 1859, for the purpose of foreclosing his mortgage
and organizing the Minnesota company to take the property,
under his purchase at that sale, in trust for the bondholders.
It is now alleged that this was all null and void: 1, because
it has been so adjudged in the suit brought by James and
others; and, 2, because the act of February 8, 1859, under
which Barnes acted in buying at his own sale and organizing
the company, was unconstitutional in its application to his
mortgage, which was executed before its passage, and the
bonds secured thereby. The claim is, that a purchase by
Barnes himself at his own sale, without the payment of his
bid in money, could not operate as a foreclosure of the mort-
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gage, except with the consent of all the bondholders, which
was never given.

The sufficiency of the first of these objections is to be de-
termined by the averments in the bill, taken in connection
with the exhibits to which they relate. As to the second, the
St. Paul company pleads in substance that Barnes, in foreclos-
ing his mortgage and in organizing the Minnesota company
after his purchase, acted ¢ with the knowledge, consent, and
approval, and at the request of the bondholders.”

1. As to the decree in the suit of James and others. The
copy of the bill in that suit, which is one of the exhibits in
this case, shows that it was filed by certain judgment creditors
of the La Crosse company to collect their judgments. It is a
creditors’ bill, pure and simple, brought by James and his
associates, “on their own behalf, and in behalf of all the
creditors of the La Crosse and Milwaukee Railroad Company,
who have or claim a lien upon the railroad of said company,”
and “who shall come in and seek relief by aud contribute to
the expenses of this suit,” to obtain a sale of “all of the
property, real and personal, franchises and privileges of the
La Crosse and Milwaukee Railroad Company, or which was
theirs at the time of said sale by Barnes, May 21, 1859,”
“subject to the prior claims” described in the mortgage to
Barnes, “and that the proceeds of said sale be brought into
court, to be divided according to the legal priorities of your
orators and the other claimants thereto.” It alleges, in sub-
stance, that the mortgage to Barnes was executed “for the
purpose and with the design of bringing about a speedy sale
of said road and its franchises, and cutting off the stock-
holders in said company, and to hinder, delay, and defraud
the creditors of the said La Crosse . . . company, and
passing the property in or to the road and its franchises to
some of the directors of said company and their friends.”
The La Crosse company, although nominally a party to the
suit, did not appear, and did not ask relief, and there is no
pretence that the complainants either did or could prosecute
the suit in behalf of the stockholders. If, as is alleged, the
St. Paul company was the promoter as well as the real prose
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cutor of the suit, it is bound only to the extent it would be if
it had been actually the complainant. The most that can be
claimed in this behalf is, that it stands in the place of the
complainants named in the bill, and is bound as they are
bound ; no more, no less.

The decree — which, with the opinion of Mr. Justice Nel-
son, announcing the judgment of this court in James v. Roil-
road Company, 6 Wall. 752, is one of the exhibits in this case
— adjudges that the mortgage to Barnes was good and valid
“as a security for the bonds issued under it in the hands of
bona fide holders for value, without notice,” which, it was
found, did not exceed $200,000; that the foreclosure and sale
be “set aside, vacated, and annulled,” and the Minnesota com-
pany be “perpetually restrained and enjoined from setting up
any right or title under it,” because it was made in pursuance
of a notice claiming that $2,000,000 of bonds had been issued,
and there was default in the payment of $70,000 of interest
when less than 200,000 had ever been negotiated to bona fide
holders, and the foreclosure proceeding was in other respects
irregular and fraudulent; and that all the right, title, interest,
and claim which the La Crosse company had in the railroad
from Milwaukee to Portage City be sold to pay the judgments
in favor of the complainants, “unless prior to such sale the
defendants pay to said complainants” the amounts due
thereon.

Every decree in a suit in equity must be considered in con-
nection with the pleadings, and, if its language is broader than
is required, it will be limited by construction so that its effect
shall be such, and such only, as is needed for the purposes of
the case that has been made and the issues that have been
decided. Graham v. Railroad Company, 3 Wall. 704. Here
the suit was by and for creditors to set aside the mortgage to
Barnes and the foreclosure thereunder, because made and had
to hinder and delay them in the collection of their debts. The
decree, therefore, although broader in its terms, must be held
to mean no more than that the foreclosure was void as to
these creditors, whose claims were inferior in right to that of
the mortgage, and that the Minnesota company was restrained
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anc. enjoined from asserting title as against them; and also
that, if they undertook to sell the property to pay their judg-
ments, the mortgage to Barnes should stand only as security
for such bonds as had been actually negotiated by the La
Crosse company to bona fide holders.

Such also was the judgment of this court in Railroad Com-
pany V. Soutter, 13 Wall. 517, which was a suit brought by the
Minnesota company, June 4, 1869, to recover back the money
it had paid to redeem the mortgage to Bronson & Soutter on
the Eastern Division, for the reason that the foreclosure of the
mortgage to Barnes was fraudulent, and it had been so ad-
judged in the James suit. In announcing the opinion of the
court, Mr. Justice Bradley said, p. 523: “ Who are the com-
plainants? Are they not the very bondholders, self-incorpo-
rated into a body politic, who, through their trustee and agent,
effected the sale which was declared fraudulent and void as
against creditors, and made the purchase which has been set
aside for that cause? . . . Dut the complainants are wrong
in asserting that the property was not theirs. It was theirs.
Their purchase was declared void only as against the creditors
of the La Crosse and Milwaukee Railroad Company. In other
words, it was only voidable, not absolutely void. By satisfy-
ing these creditors they could have kept the property, and
their title would have been good, as against all the world.
The property was theirs; but, by reason of the fraudulent
sale, was subject to the incumbrance of the debts of the La
Crosse company. This was the legal effect of the decree
declaring their title void. Therefore, they were, in fact, pay-
ing off an incumbrance on their property when they paid into
court the money which they are now seeking to recover
back.”

This being the extent of the legal effect of the James
decree, it follows that, if the proceedings by Barnes in 1859
for the foreclosure of his mortgage were sufficient in form,
the Minnesota company represented that mortgage, and the
holders of the bonds secured thereby, in the suits to which it
was a party brought to enforce the prior liens under which the
St. Paul company claims title, and that both Barnes, the trus
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tee, and the bondholders are bound by the decrees therein.
The La Crosse company has never disputed the title of the
Minnesota company, and the prior lien holders recognized it
as good when they proceeded against the company to enforce
their respective rights. The property has been lost, not
because the foreclosure was invalid, but because it was all
needed to satisty liens which were prior in right to that of
the Barnes mortgage, under which alone the company claims
title. When the creditors in the James suit undertake to
carry their decree into execution it will be time enough to
consider how far they are bound by the decrees in the suits
for the enforcement of the prior liens which were all obtained
and executed pending their litigation with the company. We
are now dealing only with Barnes and the bondholders claim-
ing under him.

2. As to the plea. The bill in effect concedes, as is neces-
sarily true, that if all the bondholders consented to a fore-
closure under the act of February 8, 1859, the purchase of the
property by the trustee for their benefit, and the transfer of
title by him to the Minnesota company as their representative,
would be good, even though without such consent it might
be bad. The plea alleges such a consent, and also an actual
exchange of all the bonds for stock in the company. The
material question thus presented is, whether the bondholders
consented to what was done by the trustee in their behalf. If
they did, it matters not that some have omitted to surrender
their bonds for cancellation, and take certificates of stock in
exchange. If they assented to what was done they became
in law purchasers at the foreclosure sale, and, as such, stock-
holders in the company which was organized under the statute
in their behalf to take the property from their trustee, and
that, too, without any formal surrender of their bonds. Their
stock was bound for the payment in money of their respective
pro rata shares of the costs, charges, and expenses of the sale,
and of the organization of the company and of carrying the
same into effect. If they wanted certificates of stock, they
were required to surrender their bonds and pay what was due
from them on this account, but as bondholders, purchasing
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through their trustee, they becaine by the express terms of the
articles of organization stockhiolders in the new corporation,
with a lien on their shares for their proportion of the expenses,
&c. The averment in the plea of an actual surrender of bonds
for cancellation, and an issue of stock in exchange therefor,
presents an immaterial issue. The voluntary exchange of
bonds for stock would show a positive assent to the foreclos-
ure, but a failure to do so would not necessarily imply dissent.

The exact issue to be tried, therefore, is whether the neces-
sary consent was actually given. The enabling statute was
approved February 8, 1859, and on the 11th of the same
month, only three days afterwards, the requisite amount of
bondholders presented their request to Barnes that he proceed
to foreclose the mortgage and buy the property for the bond-
holders under the authority thus conferred on him for that
purpose. In accordance with this request, he advertised the
sale, and made the purchase May 21, 1859. Two days after-
wards he organized the company, under the statute, to take
the title from him as trustee for those in whose behalf he
bought. From that time forward, during all the protracted
litigation which ensued, this company claimed to own the
property, subject only to the incumbrance of prior liens, and
neither Barnes nor any bondholder, so far as this record dis-
closes, ever asserted the contrary until after the James suit
was decided, when the St. Paul company was in possession
under its purchases upon decrees for the enforcement of the
prior liens in suits to which the company was a party. Dur-
ing all this time the Minnesota company was active in as-
serting its title, and its litigation with the prior incumbrancers
Wwas constant and energetic, as the records of this court show
in Bronson v. La Crosse Railroad Co.,1 Wall. 405; 8. C. 2
Wall. 283 ; Milwaukee Railroad Coey. Soutter, 2 Wall, 440;
8. C. 2 Wall. 510; Graham v. Railroad Co., 3 Wall. 704;
Milwaukee Railroad Co. v. Soutter, 5 Wall. 660; Railrood
Companies v. Chamberlain, 6 Wall. 748 ; Railroad Compary
v. James, 6 Wall. 750 ; Railroad Company v. James et dl., 6
Wall. 752. R

The amount of bonds authorized by the mortgage was
VOL. CXXII—2
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$2,000,000. The proof is abundant that of this amount
$1,010,400 were actually converted into stock, and that
8730,400 had either been surrendered for cancellation be-
cause they had never been issued, or because the holders made
no claim against the La Crosse company on their account.
The findings of the court below show the particulars as to the
whole of these two amounts, and we are entirely satistied
with the correctness of the conclusions there reached. Some
of the holders claim that they were persuaded against their
own judgment, and, perhaps, against their will, to make
the exchange, but still their bonds were actually surren-
dered and certificates of stock taken in exchange there-
for. They kept silent during all the time the litigation with
the Minnesota company was going on, and uttered no com-
plaints until after the James suit was decided against their
interest then represented by that company.

There remained, however, at the time of the rendition of
the interlocutory decree below, $259,200 of bonds unaccounted
for, and a reference was made to a master to receive claims
therefor, and to take testimony and report thereon. Under
this reference bonds to the amount of $21,500 were presented
to and allowed by the master. None of these bonds had
been actually surrendered to the company and exchanged for
stock, but after a careful examination of the testimony we
have no hesitation in deciding that, at the time of the fore-
closure, they were held and owned by parties who in law con-
sented thereto, and that the present holders toox them with
full notice of that fact.

Of the amount allowed by the master, Bright & Gunnison
alone represent $17,300, although Reid & Smith have a claim
on $6400 thereof for money advanced. Both Bright and Gun-
nison were officers in the Minnesota company, and at times
very active in the management of its affairs. Of the bonds
which they represent $7500 were owned by William E. Cramer
at the time of the foreclosure, and he signed the request to
Barnes that he sell the property and buy it for the bondhold-
ers under the statute. These bonds were bought by Bright
and Gunnison, or some person whom they represent, after this
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suit was begun, Cramer receiving for them §900. The rest of
the bonds which they present were undoubtedly owned by
them while they were acting as officers of the company, and
as such defending the suits for the enforcement of the prior
liens, if not at the time of the original foreclosure by Barnes.
Suelflohn, who presents a claim for $800, actually owned
his bonds at the time of the foreclosure and signed the request
that was presented to Barnes. Robertson, who claims $100,
was a clerk in the office of Barnes when the bonds were issued,
during the foreclosure, and for many years afterwards. He
received his bond for services in connection with this business.
Mary Christie Emmons claims 200 for bonds she got from
her father, one of the original organizers of the company, and
named in the articles of organization as one of the directors, a
position which he occupied for several years afterwards.
Maria M. Comstock’s claim is for bonds she got from her
father, Leander Comstock, who held them at the time of the
foreclosure, and who then did and ever since has resided in
Milwaulkee, and presumably had knowledge of what was being
done. Frederick Van Wyck, who claims $1000, is a son-in-
law of DBright, and the bonds he presents were bought by him
at the suggestion of his father-in-law from William H. Sisson
for a small sum after they had been filed as a claim by Sisson
himself. Sisson was a lawyer in Chicago, but whether he
owned the bonds or held them for others does not appear.
Andrew J. Riker, who claims $800, was a broker in New York
at the time of the foreclosure and before and after. e owned
the bonds he now presents at that time and must have been
familiar then with all that occurred, for he held land-grant
bonds also, and says that after the foreclosure of that mortgage
he laid them aside as of no value, because he « thought the
thing was all closed up.” John I Tesch, who claims $1100,
held his bonds at the time of the foreclosure. He resided
then and since in Milwaukee, and was familiar in a general
way with all that was done. He knew of the Barnes fore-
closure, though he says: “I did not know that my bonds had
anything to do with it; I did not follow that up; it was a
common report mentioned in the newspapers, but did not
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know it concerned me.” DBut before that he had been in-
formed by his counsel that they were good for nothing and
would not be paid.

Under these circumstances, we cannot do otherwise than
decide, that the silence of the holders of these few bonds, dur-
ing all the time the Minnesota company was acting in their
behalf, is equivalent to actual consent to the sale under which
the company got the right to represent their interests in the
litigation with the prior lien holders. They are the only per-
sons, so far as the record discloses, who did not actually sur-
render their bonds and take certificates of stock therefor, and
it is now too late for them to say that what their trustee did
in their behalf was without authority. There cannot be a
doubt that they knew of the foreclosure at or near the time it
took place. If the purchase was not made for their benefit
under the act of 1879, the trustee was accountable to them in
money for their proportion of what he bid for the property.
For this they never applied, and it must, therefore, be assumed
that he bought for their account, as well as that of the other
bondholders, and that they assented thereto.

It follows that the plea has been sustained by the evidence,
and this necessarily disposes of all the other questions in the
case. The sale by Barnes to the company under the foreclos-
ure divested him of title and of his right to bring suit in be-
half of bondholders. The decree in the James suit did not
dissolve the Minnesota company. It simply established the
right of the judgment creditors who brought that suit to re-
deem the Darnes mortgage, by paying the amount due for
bonds that had been actually negotiated by the La Crosse
company to bona fide holders, and to have the mortgaged
property sold subject to such a lien. The company still con-
tinued in existence and still owned the property that had been
bought, subject only to the inferior liens of the creditors whose
rights had been established.

Neither can Barnes now take advantage of the alleged frauds
or irregularities in the foreclosures of the prior liens. Ile not
only has no title under which he could proceed for that pur-
pose, but all such questions were settled and finally disposed
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of in the decrees to which the Minnesota company was a
party.

So, also, of the claim which was made before the master to
recover back the money paid to redeem the Bronson and Sout-
ter mortgage. That money was paid by the Minnesota com-
pany, and that company alone can sue for its recovery. Such
a suit was once brought and a decree rendered against the
company.

The decree of the Circuit Court dismissing the bill was

right, and it is consequently Affirmed

STATE BANK ». ST. LOUIS RAIL FASTENING
COMPANY.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF ILLINOIS.

Submitted A pril 22, 1887. — Decided May 23, 1887.

The question whether, upon all the facts specially found by the Circuit
Court when a trial by jury has been waived, the plaintiff has the legal
right to recover, is not one which can be brought to this court by a cer-
tificate of division of opinion.

Tuis was an action of assumpsit, brought by a corporation
of Missouri against a national bank established in Illinois, to
recover the amount of certain checks drawn on the bank in
favor of the corporation. Plea, non assumpsit. A jury was
duly waived, and the Circuit Court, held by two judges, found
and stated in detail certain facts, which may be summed up as
follows:

About March 1, 1873, the bank was appointed depository
for the United States District Court for the Southern District
of Illinois, and was informed of the appointment. Shortly
afterwards the clerk of that court began to deposit with the
b‘imk funds belonging in the registry of the court, and by his
direction the bank opened an account with the court. These
deposits were at first made to the credit of the particular case
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to which the funds belonged, by name and number; but sub-
sequently by the clerk’s direction the name was dropped and
only the number was entered on the ticket accompanying
each deposit, as well as in the books of the bank and in the
clerk’s deposit book, the bank understanding that the numbers
referred to the cases in the court.

During the years 1879, 1880 and 1881 case No. 2105 was
pending on the bankruptey side of the court, and deposits of
moneys realized from the estate of II. Sandford & Co., and
belonging in that case, amounting to $38,300, were so made
and entered.

In May, 1881, four checks, for $2653.41 in all, drawn by the
clerk and countersigned by the judge of the District Court,
and in the form adopted by the court in its dealings with the
bank, were given by the clerk to the plaintiff for dividends on
its claims proved in case No. 2105, and were afterwards pre-
sented to the bank, and refused payment, and on July 8, 1881,
were protested for non-payment.

The funds belonging to case No. 2105 that had been de-
posited with the bank would have been more than sufficient
to pay these and all other checks drawn in that case; but the
account of the court had been overdrawn to the amount of
$43.13, by the bank’s having paid checks in the usual form,
including many checks drawn in cases, as indicated by the
numbers, in which no deposit had ever been made. The bank
always treated the account as an entirety, and paid out of
it all the checks drawn against it until the deposits were ex-
hausted.

The bank never was furnished with a copy of Rule 28 in
bankruptey, and had no actual knowledge of that rule. The
clerk never presented to the court the account and vouchers
required by Rev. Stat. § 798, and never made, or was required
to make, the monthly report provided for in that rule.

The two judges certitied to this court that upon these facts
they were “opposed in opinion as to the legal right of the
plaintiff to recover on the checks in controversy.” The pre-
siding justice being of opinion that the law of the case was
with the plaintiff, judgment was entered accordingly in the
Circuit Court, and the defendant sued out this writ of error.
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Mr. Milton Hoy and Mr. Henry S. Greene for plaintiff in
€rror.

Mr. C. C. Brown and Mr. George Hunt for defendant in
error. ;

Mr. JusticE GrAY, after stating the case as above reported,
delivered the opinion of the court.

The matter in dispute being less than $5000, the jurisdiction
of this court depends upon the certificate of division of opin-
ion, in which the only question certified is whether, upon all
the facts found by the court, the plaintiff has the legal right
to recover upon the checks in controversy.

But the office of a certificate of a division of opinion be-
tween two judges in the Circuit Court is to submit to this
court one or more points of law, and not the whole case, nor
the general question whether upon all the facts, as agreed by
the parties in a case stated, or specially found by the court
when a trial by jury has been waived, the judgment should be
for the one party or the other.

In Horris v. Elliott, 10 Pet. 25, one of the questions certi-
fied was, “upon the facts stated, whether the plaintiffs have
any right or title to the lands taken for streets, in which the
trespass is supposed to have been committed, and can main-
tain their said action.” This court held that it could express
no opinion upon that question, because, as said by Mr. Justice
Thompson in delivering judgment, it “is too general, embracing
the merits of the whole case, and does not present any single
point or question; and it has been repeatedly ruled in this
court, that the whole case cannot be brought here, under the
act of 1802, upon such a general question.”

The subsequent decisions under the successive acts of Con-
gress upon this subject are uniformly to the same effect.
United States v. Briggs, 5 How. 208; Nesmith v. Sheldon, 6
How. 41; Waterville v. Van Slyke, 116 U. S. 699; Williams-
port Bank v. Knapp, 119 U. S. 357.

The necessary conclusion is, that the question certified can-
not be answered, and that the

Writ of error must be dismissed.




24 OCTOBER TERM, 1886.

Opinion of the Court.

HANNA ». MAAS.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
WESTERN DISTRICT OF MICHIGAN.

Argued April 28, 1887.— Decided May 23, 1887.

No question is presented for the decision of this court by a bill of excep-
tions which does not state any rulings in matter of law, or any excep-
tions to such rulings, otherwise than by referring to an exhibit annexed,
containing the whole charge of the court to the jury, and notes of a con-
versation ensuing between the judge and the counsel of both parties as
to the meaning and effect of the charge, interspersed with remarks of
either counsel that he excepted to that part of the charge which bore
upon a certain subject, or to the refusal of the court to charge as orally
requested in the course of that conversation.

When a bill of exceptions is so framed as not to present any question
of law in a form to be revised by this court, the judgment must be
affirmed.

THE case is stated in the opinion of the court.

Mr. E. J. Estep for plaintiff in error.

Mr. Daniel H. Ball for defendants in error. Mr. A. T.
Britton, Mr. A. B. Browne and Mr. W. H. Smith were with
him on the brief.

Mrz. JusticE Gray delivered the opinion of the court.

This action was brought by Maas and others, citizens of
Marquette in the State of Michigan, against Hanna and
others, commission merchants and citizens of Cleveland in
the State of Ohio, upon this contract, signed by the defend-
ants and addressed to the plaintiffs’ agent :

“ Marquette, Mich., August 22, 1874. We will advance
$25.25 per ton on 500 to 1000 tons” (increased by supplemental
contract to 2000 tons) ¢ Michigan charcoal pig iron, when
delivered at Cleveland.”

At the trial the plaintiffs introduced evidence tending to
prove that such iron, on which the plaintiffs had advanced
$20 a ton, was delivered by them to the defendants on the
faith of this contract, and was afterwards sold by the defend-
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ants for less than the amount of the plaintiffs’ advances; and
the plaintiffs recovered a verdict for the difference, amount-
ing to §9120.52. A motion by the defendants for a new
trial was overruled, and judgment entered on the verdict,
and the defendants sued out this writ of error.

The bill of exceptions signed by the presiding judge begins
by stating that the parties respectively introduced the evi-
dence shown in an exhibit annexed and marked A. That
exhibit appears to contain a report of all the evidence intro-
duced at the trial, with minutes that certain parts of it were
objected to. The bill of exceptions then, without even stat-
ing that exceptions were taken to the admission of any of
the evidence, proceeds and concludes as follows :

“ And neither party having offered or given further testi-
mony, the cause was argued by counsel; and thereupon
the court charged the jury as set forth in the annexed
exhibit, marked ¢Charge,” and refused to charge as therein
set forth; to which charges and refusals to charge the defend-
ant at the time excepted, as set forth in said exhibit; and
thereupon, after verdict and within the time fixed by the
court, the defendant filed his motion for a new trial, which
was heard and overruled by the court; to which ruling the
defendant at the time excepted, and the court entered judg-
ment upon the said verdict. Thereupon the defendant re-
quested the court to sign and seal this his bill of exceptions,
which is here accordingly done within the time limited by
the court.”

The exhibit marked “ Charge,” in the transcript sent up to
this court, consists of three closely printed pages setting forth
the whole charge of the judge, followed by as many more
pages containing what appear to be a stenographer’s notes
of a conversation ensuing between the judge and the counsel
of both parties as to the meaning and effect of the charge
already given to the jury, but interspersed with remarks of
either counsel that he “excepted,” or “ desired to note” or “to
preserve” an exception to that part of the charge which
bore upon a certain subject, or to the refusal of the court to

charge as orally requested by counsel in the course of that
conversation. |
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The object of a bill of exceptions is to put on record rul-
ings and instructions in matter of law which could not other-
wise be a subject of revision in a court of error. The excepting
party, in order to entitle himself to such revision, must not
only allege exceptions at the trial or hearing, but he must
afterwards draw up and hand to the presiding judge those
exceptions in writing, stating distinctly and specifically the
rulings or instructions of which he complains. 2 Inst. 426;
Steph. Pl. (1st Am. Ed.) 111; Zwrner v. Yates, 16 How. 14, 29;
Insurance Co. v. Sea, 21 Wall. 158. If the exceptions so
drawn up by the party in writing are found to be true, they
are sealed, or often, in the practice of the federal courts,
merely signed by the presiding judge. ZHerbert v. Butler, 97
U. 8. 319; Rev. Stat. § 953. Minutes of the judge or clerk,
or notes of a stenographer, cannot take the place of a bill of
exceptions, but are only memoranda by the aid of which one
may afterwards be drawn up. Pomeroy v. Bank of Indiana,
1 Wall. 592; Zhomson v. Riggs, 5 Wall. 663; XYoung v.
Martin, 8 Wall. 354 ; Insurance Co. v. Lanzer, 95 U. S. 171.
The exceptions must be drawn up and settled in proper form
in the court below, and cannot be amended or redrafted in
this court. Stimpson v. West Chester Railway Co., 3 How.
553.

This bill of exceptions has been framed and allowed in
disregard of the settled rules of law upon the subject. No
ruling upon evidence is open to revision, because none appears
to have been excepted to; Seott v. Lioyd, 9 DPet. 418, 442;
and the overruling of the motion for a new trial is not a sub-
ject of exception. ZRailway Co. v. Heck, 102 U. S. 120. The
bill of exceptions, instead of stating distinctly, as required by
law and by the 4th Rule of this court, those matters of law
in the charge which are excepted to, and those only, does
not contain any part of the charge, or any exception to it,
and undertakes to supply the want by referring to exhibits
annexed, containing all the evidence introduced at the trial,
the whole charge to the jury, and notes of a desultory conver-
sation which followed between the judge and the counsel on
both sides, leaving it to this court to pick out from those
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notes, if possible, a sufficient statement of some ruling in
matter of law.

But to assume to do that would be to take upon ourselves
the duty of drawing up a proper bill of exceptions, a duty
which belonged to the excepting party, and should have been
performed before suing out the writ of error. This we are
not authorized to do. Our duty and authority are limited to
determining the validity of exceptions duly framed and pre-
sented.

The defendants having failed to reduce their exceptions
to such a form that this court can pass upon them, the judg-
ment must be affirmed. Suydamn v. Williamson, 20 How.
49275 Insurance Co. v. Sea, above cited.

Judgment affirmed.

GIBSON ». SHUFELDT.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
EASTERN DISTRICT OF VIRGINIA.

Bubmitted April 11, 1887. — Decided May 23, 1887.
.

In a suit in equity brought in the Circuit Court by two or more persons on
several and distinct demands, the defendant can appeal to this court as to
those plaintiffs only to each of whom more than $5000 is decreed.

A debtor having made an assignment of his property to a trustee to secure
a preferred debt of more than $5000, other creditors filed a bill in equity
in the Circuit Court against the debtor, the trustee, and the preferred
creditor; the defendants denied the allegations of the bill, but asked
no affirmative relief; and the decree adjudged the assignment to be
fraundulent and void as against the plaintiffs, and ordered the property to
be distributed among them. Held, that this court had no jurisdiction of
an appeal by the defendants, except as to those plaintiffs who had recov-
ered more than $5000 each.

Twis was a motion to dismiss an appeal in equity. The ma-
terial facts, appearing by the record, were as follows: Jenkins
made a deed of assignment of a large amount of property to
Watkins, in trust to sell it and to apply the proceeds to the
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payment of his debts, first, to Gibson for more than $20,000,
next, to other persons named, and lastly, to his creditors gen-
erally. Shufeldt & Co. filed a bill in equity in the Circuit
Court against Jenkins, Watkins and Gibson, to have the
assignment set aside as fraudulent and void against them-
selves and other unpreferred creditors of (xibson, and for
general relief. The Mill Creek Distilling Company filed a
similar bill. The defendants answered severally, denying the
allegations of the bills, and praying to be dismissed with costs.
By consent of the parties and order of the court, the two bills
and intervening petitions of other unpreferred creditors were
heard together as one cause. At the hearing upon pleadings
and proofs, a receiver was appointed, the assignment was ad-
judged to be fraudulent and void as to the plaintiffs and peti-

. tioners, and the case was referred to a master; and upon the

return of his report a final decree was entered for the distribu-
tion of the fund in the receiver’s hands, paying §6756.22 to
the Mill Creek Distilling Company, $3943.21 to Shufeldt &
Co., and a less sum to each of the petitioning creditors. Gib-
son and Watkins appealed to this court, and the appellees now
moved to dismiss the appeal as to all of themselves except the
Mill Creek Distilling Company.

Mr. Assistant Attorney General Mawry (with whom were
Mr. William W. Crump and Mr. John A. Coke) for the motion.

No one opposing.

Mgr. Justice Gray, after stating the case as above reported,
delivered the opinion of the court.

The question presented by this motion can hardly be con-
sidered an open one. DBut the subject has been so often mis-
understood, that the court has thought it convenient to review
the former decisions, and the grounds on which they rest.

By the act of February 16, 1875, ¢. 77, § 3, which differs
from earlier laws only in increasing the amount required to
give this court appellate jurisdiction from a Circuit Court of
the United States, it is necessary that “the matter in dispute
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shall exceed the sum or value of five thousand dollars, exclu-
sive of costs.” 18 Stat. 316.

The sum or value really in dispute between the parties in
the case before this court, as shown by the whole record, is
the test of its appellate jurisdiction, without regard to the
collateral effect of the judgment in another suit between the
same or other parties. Zlgin v. Marshall, 106 U. S. 578;
Hilton v. Dickinson, 108 U. 8. 165; The Jessie Williamson,
Jr., 108 U. 8. 8055 New Jersey Zine Co. v. Trotter, 108 U. 8.
5645 Opelika v. Daniel, 109 U. 8. 108; Wabash, ., Rail-
road v. Knox, 110 U. 8. 804; Bradstreet Co. v. Iliggins, 112
U. 8. 227 ; Bruce v. Manchester & Keene Railroad, 117 U. 8.
514.

The value of property sued for is not always the matter in
dispute. In replevin, for instance, if the action is brought as
a means of trying the title to property, the value of the prop-
erty replevied is the matter in dispute ; but if the replevin is
of property distrained for rent, the amount for which avowry
is made is the real matter in dispute, and the limit of jurisdic-
tion. Peyton v. Robertson, 9 Wheat. 527.

When the object of a suit is to apply property worth more,
to the payment of a debt for less, than the jurisdictional
amount, it is the amount of the debt, and not the value of the
property, that determines the jurisdiction of this court. This
is well illustrated by two cases, in one of which the appeal was
taken by the creditor, and in the other by a mortgagee of the
property.

In Farmers Bank of Alexandria v. Hooff, 7 Pet. 168, this
court dismissed an appeal from a decree of the Circuit Court
for the District of Columbia, dismissing a bill to have land,
worth more than $1000, sold for the payment of a debt of less
than $1000, which was the limit of jurisdiction, Chief Justice
Marshall saying, “ The real matter in controversy is the debt
claimed in the bill ; and though the title of the lot may be in-
quired into incidentally, it does not constitute the object of the
suit.”

In Ross v. Prentiss, 3 How. 771,land worth more, and mort-
gaged for more, than $2000, was about to be sold on execution

R E——
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for a debt of a less sum, and a bill by the mortgagee to stay
the sale was dismissed. IIe appealed to this court, and in-
sisted that its jurisdiction depended on the value of the prop-
erty and the amount of his interest therein, and that he might
lose the whole benefit of his mortgage by a forced sale on exe-
cution. DBut the appeal was dismissed, Chief Justice Taney
saying: “The only matter in controversy between the parties
is the amount claimed on the execution. The dispute is
whether the property in question is liable to be charged with
it or not. The jurisdiction does not depend on the amount
of any contingent loss or damage which one of the parties
may sustain by a decision against him, but upon the amount
in dispute between them; and as that amount is in this case
below two thousand dollars, the appeal must be dismissed.”
‘When a suit is brought by two or more plaintiffs, or against
two or more defendants, or to recover or charge property
owned or held by different persons, (which more often hap-
pens under the flexible and comprehensive forms of proceeding
in equity and admiralty, than under the stricter rules of the
common law,) the question what is the matter in dispute be-
comes more difficult. Generally speaking, however, it may be
said, that the joinder in one suit of several plaintiffs or defend-
ants, who might have sued or been sued in separate actions,
does not enlarge the appellate jurisdiction; that when prop-
erty or money is claimed by several persons suing together,
the test is whether they claim it under one common right, the
adverse party having no interest in its apportionment or dis-
tribution among them, or claim it under separate and distinct
rights, each of which is contested by the adverse party ; that
when two persons are sued, or two parcels of property are
sought to be recovered or charged, by one person in oue suit,
the test is whether the defendants’ alleged liability to the
plaintiff, or claim to the property, is joint or several; and that,
so far as affected by any such joinder, the right of appeal is
mutual, because the matter in dispute between the parties is
that which is asserted on the one side and denied on the other.
In the leading case of Oliver v. Alexander, 6 Pet. 143, upon
a libel in admiralty against the owners of a vessel to recover
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seamen’s wages, and an attachment of the proceeds of the
vessel in the hands of assignees, the libellants obtained a de-
cree for the payment out of those proceeds to them respec-
tively of sums less than $1000, buat amounting in all to more
than $2000, and the assignees appealed. This court, at Janu-
ary term 1832, in a judgment delivered by Mr. Justice Story,
dismissed the appeal, for the reasons that the shipping articles
constituted a several contract with each seaman to all intents
and purposes ; that, although the libel was in form joint, the
contract with each libellant, as well as the decree in his favor,
was in truth several, and none of the others had any interest
in that contract, or could be aggrieved by that decree; that
the matter in dispute between each seaman and the owners,
or other respondents, was the sum or value of his- own demand,
without any reference to the demands of others; that it was
very clear, therefore, that no seaman could appeal from the
Circuit Court to this court, unless his claim exceeded $2000;
“and the same rule applies to the owners or other respond-
ents, who are not at liberty to consolidate the distinct demands
of each seaman into an aggregate, thus making the claims of
the whole the matter in dispute; but they can appeal only
in regard to the demand of a seaman which exceeds the sum
required by law for that purpose, as a distinet matter in
dispute.”

Upon like reasons, in Rich v. Lambert, 12 How. 347, where
a libel by several owners of cargo against the ship to recover
damages by improper stowage had been consolidated by order
of the court with similar libels by other owners of cargo, and
a decree entered awarding to the libellants respectively vari-
ous sums, some more and some less than $2000, but amount-
ing in all to more than $10,000, an appeal by the owner of the
ship was dismissed as to all the libellants who had recovered
less than $2000 each. Similar decisions were made at October
term 1882, in two cases of libels to recover damages to ship and
cargo by collision, in one of which the appeal was taken by
the libellants, and in the other by the owner of the vessel
against which the suit was brought. Zz parte Baltimore &
Ohio Railroad, 106 U. S. 5; The Nevada, 106 U. S. 154. See
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also Clifton v. Sheldon, 23 How. 481. In the intermediate case
of The Rio Grande,19 Wall. 178, in which material men join-
ing in a libel ¢n rem had severally recovered in the Circuit
Court various sums, a motion by them to dismiss the appeal
of the owners of the vessel was not sustained, because the mo-
tion was “to dismiss the appeal” generally, and not as to
those only who had recovered sums insufficient to give this
court jurisdiction.

The decisions in cases of salvage illustrate the application of
the rule to different states of facts. From a decree on a libel
for salvage of a ship and cargo, or of several parcels of goods,
belonging to different owners, when the salvage demanded
against the whole exceeds the jurisdictional limit, but the
amount chargeable on the property of each owner is within
it, no appeal lies, either by the salvors or by the owners.
Stratton v. Jarvis, 8 Pet. 4; Spear v. Place, 11 How. 522.

"The reasons for this were summed up by Chief Justice Taney

as follows: “The salvage service is entire; but the goods of
each owner are liable only for the salvage with which they
are charged, and have no common liability for the amounts
due from the ship or other portions of the cargo. It is a
separate and distinct controversy between himself and the
salvors, and not a common and undivided one, for which the
property is jointly liable.” Shields v. Thomas, 17 Ilow. 3, 6.
Because the salvage service is entire, and is the common
service of all the salvors acting together, and the salvage
awarded is for that service, and the matter in dispute is the
amount due the salvors collectively, and it is of no conse-
quence to the owner of the property saved how the money
recovered is apportioned among those who have earned it,
this court has since decided that the owner of a ship may
appeal from a decree against the ship for salvage which ex-
ceeds the sum of $5000, although the amount awarded to each
salvor is less than that sum. 7Zhe Connemara, 103 U. S. T54.

Upon like grounds, it was held in the case of Zhe Mamie,
105 U. S. 773, that from a decree dismissing a petition to
obtain the benefit of the act of Congress limiting the liability
of shipowners, the owner of the vessel might appeal, even if
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the value of the thing surrendered was less than $5000, when
the claims against it were for much more than twice that
sum in the aggregate, though for only $5000 each ; because, as
explained in K parte Baltimore & Ohio Railroad, 106 U. 8. 5,
the matter in dispute was the owner’s right to surrender the
vessel, and to be discharged from all further liability, and if
that right was established, he had nothing to do with the
division of the fund thus created among those having claims
against it.

To the same class may perhaps be assigned Zodd v. Heartt,
17 Wall. 854, where the appeal, which the court declined to
dismiss, was by many creditors, secured by one mortgage for
more than $5000, from a decree #n rem, postponing that mort-
gage to claims of material men upon the vessel; but the
report, both of the facts and the opinion, is so brief, that
it is difficult to ascertain exactly upon what ground the court
proceeded.

In equity, as in admiralty, when the sum sued for is one in
which the plaintiffs have a joint and common interest, and the
defendant has nothing to do with its distribution among
them, the whole sum sued for is the test of the jurisdiction.

The earliest case of that class is Sheelds v. Thomas, 17 How.
3, in which this court held that an appeal would lie from a
decree in equity, ordering a defendant, who had converted to
his own use property of an intestate, to pay to the plaintiffs,
distributees of the estate, a sum of money exceeding $2000,
and apportioning it among them in shares less than that sum.
The case was distinguished from those of Oliver v. Alewan-
der and Rich v. Lambert, above cited, upon the following
grounds :

*“The matter in controversy,” said Chief Justice Taney,
“was the sum due to the representatives of the deceased col-
lectively; and not the particular sum to which each was
entitled, when the amount due was distributed among them,
according to the laws of the State. They all claimed under
one and the same title. They had a common and undivided
mnterest in the claim; and it was perfectly immaterial to the
appellant how it was to be shared among them. He had no
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controversy with either of them on that point; and if there
was any difficulty as to the proportions in which they were to
share, the dispute was among themselves, and not with him.

“It is like a contract with several to pay a sum of money.
It may be that the money, when recovered, is to be divided
between them in equal or unequal proportions. Yet, if a con-
troversy arises on the contract, and the sum in dispute upon it
exceeds two thousand dollars, an appeal would clearly lie to
this court, although the interest of each individual was less
than that sum.”

To the same class belongs Freeman v. Dawson, 110 U. 8.
264, in which the only matter in dispute was the legal title to
the whole of a fund of more than $5000, as between a judg-
ment creditor and the grantee in a deed of trust, no question
arose of payment to or distribution among the cestuis que
trust, and this court therefore took jurisdiction of an appeal
by the trustee from a decree in favor of the judgment creditor.

In Market Co. v. Hoffman, 101 U. 8. 112, in which, upon
the bill of a number of occupiers of stalls in a market, a per-
petual injunction was granted to restrain the market company
from selling the stalls by auction, the reason assigned by this
court for entertaining the appeal of the company was that
“the case is one of two hundred and six complainants suing
jointly, the decree is a single one in favor of them all, and in
denial of the right claimed by the company, which is of far
greater value than the sum which, by the act of Congress, is
the limit below which an appeal is not allowable.”

But in equity, as in admiralty., when several persons join in
one suit to assert several and distinct interests, and those in-
terests alone are in dispute, the amount of the interest of each
is the limit of the appellate jurisdiction.

In Seaver v. Bigelows, 5 Wall. 208, a bill in equity by two
judgment creditors for less than $1000 each, against their
debtor and a person alleged to have fraudulently obtained pos-
session of a fund of more than $2000 in value, to compel sat-
isfaction of the debts out of that fund, was dismissed, and the
plaintiffs appealed. This court dismissed the appeal for lack of
jurisdiction, Mr. Justice Nelson saying: “The judgment cred-
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itors who have joined in this bill have separate and distinct
interests, depending upon separate and distinet judgments.
Tn no event could the sum in dispute of either party exceed
the amount of their judgment, which is less than $2000. The
bill being dismissed, each fails in obtaining payment of his de-
mands. If it had been sustained, and a decree rendered in
their favor, it would only have been for the amount of the
judgment of each.” It is true, the litigation involves a com-
mon fund, which exceeds the sum of $2000, but neither of the
judgment creditors has any interest in it exceeding the amount
of his judgment. Ience, to sustain an appeal in this class of
cases, where separate and distinct interests are in dispute, of
an amount less than the; statute requires, and where the
joinder of parties is permitted by the mere indulgence of the
court, for its convenience, and to save expense, would be giv-
ing a privilege to the parties not common to other litigants,
and which is forbidden by law.”

In that case, indeed, the whole amount of both debts did
not exceed $2000. DBut the opinion, as appears by the reason-
ing above quoted, and by the reference in it to Oliver v. Alea-
onder and Rich v. Lambert, above cited, was evidently framed
to cover two other cases, argued and decided contemporane-
ously with Seawer v. Bigelows, which do not appear in the
official reports, except in this brief note: ¢ Similar decree
made for the same reason in the case of Field v. Bigelow, and
in one branch of Myers v. Fenn.” 5 Wall. 211, note. The
opinions of Mr. Justice Nelson in those two cases, remaining
on file, and published in the edition of the Lawyers’ Codpera-
tive Publishing Company, (Bk. 18, p. 604,) show the following
facts: In Zeld v. Bigelow, the whole amount of debts sued
for was more, aithough each debt was less, than $2000, and
Mr. Justice Nelson said, “ No one of the three separate and
distinet classes of creditors held a judgment exceeding $2000.
Neither judgment creditor, therefore, is entitled to an appeal
tothis court within the statute, as decided in the case of Seaver
V. Bigelow.”  In Myers v. Fenn, the appeal was dismissed, on
thg authority of Seaver v. Bigelows, as to creditors whose
claims were severally less, but not as to those whose claims
were severally more, than that sum.
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So in Russell v. Stansell, 105 U. S. 303, where all the lands
within a particular district were assessed to pay a decree
against the levee board of the district, and the amount assessed
to each owner was less than $5000, and a bill filed by them
jointly for an injunction against the collection of the assess-
ment was dismissed, it was held that they could not appeal,
because, as observed by the Chief Justice, “their object was
to relieve each separate owner from the amount for which he
personally, or his property, was found to be accountable,” and
“although the amount due the appellee from the levee district
exceeds $5000, his claim on the several owners of property is
only for the sum assessed against them respectively.” See
also Chatfield v. Boyle, 105 U. S. 231; Adams v. Crittenden,
106 U. 8. 576.

The same rule has been applied in many recent cases where
the appeal has been taken by the party who had been ordered
by the decree below to pay several distinct claims amounting
together to more than $5000.

In Schwed v. Smith, 106 U. S. 188, property worth more
than §5000 having been taken on execution upon a judgment
confessed by the owners in favor of one Heller for more than
$5000, subsequent attaching creditors, whose claims were
jointly more, but severally less, than that sum, filed a bill
in equity against the debtors, Heller and the sheriff, and ob-
tained a decree declaring IHeller’s judgment void as against
the plaintiffs. An appeal by the defendants was dismissed on
motion for want of jurisdiction, the Chief Justice saying, Tide
is impossible to distinguish this case in principle from Seaver
v. Bigelows, 5 Wall. 208 «“If the decree is several as to the
creditors, it is difficult to see why it is not as to their adver-
saries. The theory is, that, although the proceeding is in form
but one suit, its legal effect is the same as though separate
suits had been begun on each of the separate causes of action.”
«“ Although the effect of the decree is to deprive Ileller in the
aggregate of more than $5000, it has been done at the suit of
several parties on several claims, who might have sued sepa-
rately, but whose suits have been joined in one for convenience
and to save expense.”
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In Farmers Loan & Trust Co. v. Waterman, 106 U. S. 265,
the purchasers of a railroad subject to the debts of intervening
petitioners appealed from a decree ordering them to pay vari-
ous sums to the petitioners respectively, amounting in all to
more than $5000, and the appeal was dismissed as to those
petitioners whose debts were severally less than that sum.
And in Hassall v. Wilcor, 115 U. 8. 598, a similar decision
was made upon an appeal by the trustee in a railroad mort-
gage from a decree in favor of several creditors claiming prior
liens.

In Fourth National Boank v. Stout, 118 U. S. 684, the court
dismissed the appeal of a bank from a decree adjudging that
it held property of another corporation in trust for the credi-
tors of the latter, (one of whom had filed the bill, and the
others had intervened by leave of court pending the suit,) and
directing the bank to pay to the creditors severally sums of
less than $5000, amounting in all to more than $5000.

In Stewart v. Dunham, 115 U. S. 61, upon a*bill in equity
in behalf of judgment creditors, (including some who came in
pending the suit,) against their debtor and one to whom he
had made a conveyance of property alleged to be fraudulent
and void as against his creditors, by the decree below the con-
veyance was adjudged to have been made to hinder, delay
and defraud creditors, with the knowledge and connivance of
the grantee, and was cancelled, set aside, and declared to be
null and void, and the defendants were ordered to pay out of
the property to the plaintiffs respectively various sums, one of
which was more and the others less than $5000; and the de-
fendants took an appeal, which was dismissed as to all the
creditors except the one to whom more than $5000 had been
awarded.

Upon the same principle, neither party can appeal from a
decree upon a bill by a single plaintiff to enforce separate and
distinet liabilities against several defendants, if the sum for
Yvhich each is alleged or found to be liable is less than the
Jurisdictional amount. For instance, it was decided in Paving
Co. v. Mulford, 100 U. S. 147, that the plaintiff could not
appeal from the dismissal of a bill to assert a right against two
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defendants in two distinet certificates of indebtedness, held
by them severally, for sums severally less, though together
more, than that amount; and in Zx parte Pheniz Ins. (0.,
117 U. S. 367, that four insurance companies could not appeal
from a decree that each of them should pay $3000 to the
plaintiff.

In the less frequent instances in which similar questions
have arisen in proceedings at common law, the same distinc-
tions have been maintained.

Where a writ of mandamus was issued to compel a county
clerk to extend upon a tax-collector’s books a sum sufficient to
pay several distinct judgments held by different persons, it was
held that the case was like Seaver v. Bigelows and Schwed v.
Smith, above cited, and the defendant’s right of appeal was
determined by the amount of each judgment. Hawley v.
Fairbanks, 108 U. 8. 543. But where the writ commanded
a collector to collect a tax of one per cent upon the property
of a county, which had already been levied for the joint
Dbenefit of all the relators, it was held that the case was like
Shields v. Thomas and The Connemara, above cited, and that
the right of appeal depended upon the whole amount of the
tax. Dawies v. Corbin, 112 U. S. 36.

In ejectment against two defendants for two parcels of land,
if each defendant claims only one parcel, the value of each
parcel is the limit of appellate jurisdiction. Zupper v. Wise,
110 U. 8. 898 ; Lynch v. Bailey, 110 U. 8. 400. But if both
defendants jointly claim both parcels, the value of both is the
test. . Friend v. Wise, 111 U. S. 797.

In Henderson v. Wadsworth, 115 U. S. 264, 276, where, in
an action against heirs upon a debt of their ancestor, separate
judgments were rendered against them for their proportionate
shares, it was held that no one who had been thus charged
with less than $5000 could appeal ; and Mr. Justice Woods, in
delivering judgment, referred to many of the cases above
cited, and declared it to be well settled that « where a judg-
ment or decree against a defendant, who pleads no counter-
claim or set-off, and asks no affirmative relief, is brought bW
him to this court by writ of error or appeal, the amount i
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dispute on which the jurisdiction depends is the amount of the
judgment or decree which is sought to be reversed,” and that
“peither co-defendants nor co-plaintiffs can unite their separate
and distinct interests for the purpose of making up the amount
necessary to give this court jurisdiction upon writ of error or
appeal.” :
The true line of distinction, as applied to cases like that now :
before us, is sharply brought out by the recent decisions of
Stewart v. Dunkom, 115 U. 8. 61, and Estes v. Gunter, 121 :
U. 8. 183, in each of which a preferred creditor for more than :
$5000 was on one side, and general creditors for less than
$5000 each were on the other. In Stewart v. Dunham, the
suit being brought by the general creditors against the debtor
and the preferred creditor to whom the debtor had made the
conveyance alleged to be fraudulent, and the latter seeking no
affirmative relief, the matter in dispute as between the defend-
ants and each of the plaintiffs was the amount of the claim of
that plaintiff; but in Zistes v. Gunter, the suit being brought
by the preferred creditor against the trustee in the deed of
assignment by which he was preferred, and the general credi-
tors being summoned in as defendants, and themselves asking
no affirmative relief, the matter in dispute was the value of
the debt preferred and of the property assigned to secure the
preference.
The case at bar is exactly like Stewart v. Dunham. The
suit is by the general creditors, only one of whose debts ,
amounts to $5000; the trustee and the preferred creditor i
appear as defendants only, file no cross bill, and ask no affirm- :
ative relief ; and the decree sets aside the fraudulent convey-
ance so far only as it affects the plaintiffs’ rights. The sole
matter in dispute, therefore, is between the defendants and
each plaintiff as to the amount which the latter shall recover;
and the motion to dismiss the appeal of the defendants as to
all the plaintiffs except the one whose debt exceeds $5000
must be granted. ‘;
This result, as we have seen, is in accordance with a long
series of decisions of this court, extending over more than half !
a century. During that period Congress has often legislated
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on the subject of our appellate jurisdiction, without changing
the phraseology which had received judicial construction.
The court should not now unsettle a rule so long established
and recognized.

Motion granted.

EAMES ». ANDREWS.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE DISTRICT OF CONNECTICUT.

Argued January 6, 7, 1887, — Decided May 23, 1887,

The reissued letters-patent, No. 4372, issued to Nelson W. Green, May 9,
1871, for an improved method of constructing artesian wells, are for the
process of drawing water from the earth by means of a well driven in
the manner described in the patent, and are for the same invention
described and claimed in the original letters-patent issued to Green,
January 14, 1868. It is a reasonable inference from the language em-
ployed in the original description that the tube, in the act of being driven
into the earth to and into a water-bearing stratum, would form an air-

- tight connection with the snrrounding earth, and that the pump should
be attached to it by an air-tight connection. The changes made in the
amended specification did not enlarge the scope of the patent, or de-
scribe a different invention; but only supplied a deficiency in the original
description, by describing with more particularity and exactness the
means to be employed to produce the desired result. The omission in
the second claim of the words, “where no rock is to be penetrated,”
which are found in the first claim, did not change the obvious meaning
of the original claim.

The reissued letters-patent, No. 4372, to Nelson W. Green, were not for the
same subject as the letters-patent issued to James Suggett, March 29,
1864 ; or those issued to John Goode in England in 1823 ; nor was the in-
vention patented in them anticipated in any publication referred to in the
opinion of the court within the rule as to previous publications laid down
in Seymour v. Osborne, 11 Wall. 516; Cohn v. United States Corset Co.,
93 U. S. 866; and Downton v. Yeager Milling Co., 108 U. S. 466.

The evidence shows a clear case of infringement on the part of the defend-
ant in error.

Brry in equity to restrain an infringement of letters-patent
for a driven well. Decree for a perpetual injunction, from
which respondent appealed. The case is stated in the opinion
of the court.
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Mr. C. R. Ingersoll for appellant.

Mr. A. Q. Keasbey for appellees. Mr. J. C. Clayton filed a
brief for same.

Mg. Justice Marraews delivered the opinion of the court.

This is an appeal from the decree of the Circuit Court of
the United States for the District of Connecticut upon a bill
in equity filed by the appellees to restrain the alleged infringe-
ment of reissued letters-patent No. 4372, issued to Nelson W.
Green, on May 9, 1871, for an improved method of construct-
ing artesian wells. The original letters-patent, No. 73,425,
were issued to the patentee January 14, 1868. The defences
relied on were that the defendants did not infringe; that the
patent was void for want of novelty in the invention; and
that the reissued patent was void because it was not for the
same invention as that described and claimed in the original
patent. The controversy relates to what is commonly known
as the “driven well patent.”

As one of the defences is, that the reissued patent is void,
as covering more than was described and claimed in the origi-
nal patent, it becomes necessary to compare the two, and for
that purpose they are here printed in parallel columns, the
drawings being the same in both:

Specification forming part of Specification forming part of

Letters-Patent No. 13,425,
dated Jamuary 14, 1868.

ORIGINAL.

Be it known that I, Nelson
W. Green, of Cortland, in the
county of Cortland, and state
of New York, have invented
amnew and useful improvement
in the manner of sinking and
constructing artesian or driven

Letters-Patent No. 73,425,
dated January 14, 1868 ;
Reissue No. 4372, dated
May 9, 1871.

REISSUE.

Be it known that I, Nelson
W. Green, of Amherst, in the
county of Hampshire, and
state of Massachusetts, have
invented a new and improved
method of constructing arte-
sian wells; and I do hereby
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wells where no rock is to declare that the following is a
be penetrated, and of raising full, clear and exact descrip-

water therefrom; and I do tion of the same, reference
hereby declare the following being had to the accompany-
to be a full, clear, and exact ing drawings, forming part of
description of the same, refer- this specification.
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ence being had to the accom-
panying drawings, making a
part of this specification, in
which —

Fig. 1 represents a portion
of the rod which is driven or
forced into the ground to form
the opening or hole for the in-
sertion of the tube that forms
the casing or lining of the well
and the avenue through which
the water is raised to or above
the surface of the ground, and
Fig. 2 represents a portion of
the tube.

My invention consists in
driving or forcing an iron or
a wooden rod with a steel or
iron point into the earth until
it is projected to or into the
water, and then withdrawing
the said rod and inserting in its
place a tube of metal or wood
to the same depth, through
which and from which the
water may be drawn by any
of the usual well-known forms
of pumps.

My invention is particularly
intended for the construction
of artesian wells in places
where no rock is to be pene-
trated.

The methods of construct-
ing wells previous to this in-
vention were what have been
known as “sinking” and ‘bo-
ring,” in both of which the hole
or opening constituting the
well was produced by taking
away a portion of the earth
or rock through which it was
made.

This invention consists in
producing the well by driving
or forcing down an instrument
into the ground until it reaches
the water, the hole or opening
being thus made by a mere dis-
placement of the earth, which
is packed around the instru-
ment and not removed upward
from the hole, as it is in
boring.

The instrument to be em-
ployed in producing such a
well, which, to distinguish it
from “sunk” or * bored ” wells,
may be termed a “driven”
well, may be any that is capa-
ble of sustaining the blows or
pressure necessary to drive it
into the earth; but I prefer to
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To enable others skilled in
the art to make and use my
invention, I will proceed to
describe the same with refer-
ence to the drawings.

The drivingrod A I con-
struct of wood or iron, or
other metal, or of parts of

employ a pointed rod, which,
after having been driven or
forced down until it reaches
the water, I withdraw and
replace by a tube made air-
tight throughout its length,
except at or near its lower
end, where I make openings
or perforations for the admis-
sion of water, and through
and from which the water
may be drawn by any well-
known or suitable form of
pump.

In certain soils the use of a
rod preparatory to the inser-
tion of a tube is unnecessary,
as the tube itself, through
which the water is to be
drawn, may be the instru-
ment which produces the well
by the act of driving it into
the ground to the requisite
depth.

To enable others to make
and use my invention, I will
proceed to describe it with
reference to the drawings, in
which —

Figure 1 represents a por-
tion of the pointed rod above
mentioned, and Fig. 2 a por-
tion of the tube which forms
the casing or lining of the
well.

The driving-rod A I con
struct of wood or iron or
other metal, or of parts of
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each, with a sharp point, 4, of
steel, or otherwise, to pene-
trate the earth, and a slight
swell, @, a short distance above
the point, to make the hole
slightly larger than the gen-
eral diameter of the rod. This
rod I drive, by a falling weight
or other power, into the earth
until its point passes suffi-
ciertly far into the water to
procure the desired supply.
I then withdraw the rod and
insert in its place the iron or
wooden tube B, which may
be slightly contracted at its
lower end to insure its easy
passage to its place. In gen-
eral, this tube B I make of
iron, and of a thickness that
will bear a force applied at its
upper extremity sufficient to
drive or force it to its place;
and where a large or continu-
ous flow of water is desired,
I perforate this lower end of
the tube to admit the water
more freely to the inside.

The perforations ¢ may be
about one-half of an inch in
diameter, less or more, and
from one to one and a half
inches apart; and the perfo-
rations may extend, from the
bottom of the tube upward,
from one to two feet. The
diameter of the tube should
be somewhat smaller than the

each, with a sharp point, &,
of steel or otherwise, to pene-
trate the earth, and a slight
swell, @, a short distance above
the point, to make the hole
slightly larger than the gen-
eral diameter of the rod. This
rod I drive, by a falling weight
or other power, into the earth
until its point passes suffi-
ciently far into the water to
procure the desired supply. I
then withdraw the rod and
insert in its place the air-tight
iron or wooden tube B, which
may be slightly contracted at
its lower end to insure its easy
passage to its place. In gen-
eral, this tube B I make of
iron, and of a thickness that
will bear a force applied at its
upper extremity sufficient to
drive or force it to its place;
and where a large or continu-
ous flow of water is desired I
perforate this tube near its
lower end to admit the water
more freely to the inside.

The perforations ¢ may be
about one-half of an inch in
diameter, less or more, and
from one to one and a half
inches apart, and the perfora-
tions may extend, from the
bottom of the tube upward,
from one to two feet. The di-
ameter of the tube should be
somewhat smaller than the

R e—
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diameter of the swell @ on the
drill end of the driving-rod A.

In localities where the water
is near the surface of the
ground, and the well is for
temporary use only, as in the
case of a moving army, or for
temporary camps, lighter and
thinner material than iron
may be used for making the
tubes —as, for instance, zine,
tin, copper, or sheet metal of
other kind, or even wood, may
be used. The rod may be of
any suitable and practical size
that can be readily driven or
forced into the ground, and
may be from one to three
inches in diameter.

Any suitable well-known
pump may be applied to raise
the water up through the tube
to the surface or above it.

I am aware of James Sug-
gett’s patent of March 29,
1864, and I disclaim all se-
cured to him therein.

Having thus fully described
my invention, what I claim
and desire to secure by letters-
patent is—

diameter of the swell @ on the
drill end of the driving-rod A.

Inlocalities where the water
is near the surface of the
ground, and the well is for
temporary use only, as in the
case of a moving army or for
temporary camps, lighter and
thinner materials than iron
may be used for making the
tubes — as, for instance, zine,
tin, copper, or sheet metal of
other kind, or even wood, may
be used.

The rod may be of any suit-
able and practical size that
can be readily driven or forced
into the ground, and may be
from one to three inches in
diameter. '

In some cases the water will
flow out from the top of the
tube without the aid of a
pump. In other cases the aid
of a pump to draw the water
from the well may be neces-
sary. In the latter cases I at-
tach to the tube, by an air-
tight connection, any known
form of pump.

What I claim as my inven-
tion, and desire to secure by
letters-patent, is—
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The herein-described process
of sinking wells where no rock
is to be penetrated, viz.: by
driving or forcing down a rod
to and into the water under
ground, and withdrawing it
and inserting a tube in its place
to draw the water through,

The process of constructing
wells by driving or forcing an
instrument into the ground
until it is projected into the
water without removing the
earth upward, as it is in bo-
ring, substantially as herein
described.

substantially as herein de-
scribed.

The attempts judicially to enforce the rights.claimed under
this patent have met with determined resistance, and given rise
to extensive litigation, in the course of which the original and
reissued patents have been subjected to great scrutiny and
criticism. The first reported case is that of Andrews v. Car-
man, 13 Blatehford, 307, decided by Judge Benedict in 1876.
" That has been followed by Andrews v. Wright, before Judges
Dillon and Nelson, 13 Off. Gaz. 969 ; Ifine v. Walkl, before
Judge Gresham ; Andrews v. Cross, before Mr. Justice Blatch-
ford, then Circuit Judge, 19 Blatchford, 294 ; Green v. French,
before Judge Nixon, 11 Fed. Rep. 591 ; Andrews v. Creegan,
before Judge Wheeler, 19 Blatchford, 118; Andrews v. Long,
before Judge McCrary, 2 McCrary, 577 ; the present case be-
fore Judge Shipman, 15 Fed. Rep. 109 ; and Andrews v. Cone,
and Andrews v. Hovey, heard before Judges Love, Shiras, and
Nelson, 5 MeCrary, 181. The case of Ifine v. Wahl was
argued in this court on appeal at October Term, 1882, the de-
cree below being affirmed by a divided court. The patent has
been sustained against all defences made in the cases just men-
tioned, except in those of Andrews v. Cone and Andrews v.
Hovey, 5 McCrary, 181, which are now pending on appeal in
this court.

The extent of this litigation attests at least the utility of
the process supposed to be described in the patent, as it shows
fmd measures the extent of the public demand for its use. This
s further shown by the statement of one of the complainants
In the present cause when examined as a witness, who says

S A
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that large numbers of wells constructed according to the pro-
cess described in the patent are in use in the New England
States, New York, Pennsylvania, and most of the Western
States, as well as in New Jersey, and probably in every state
in the Union; and that from estimates made by agents, well-
drivers, and others having an opportunity of knowledge in the
matter, it is believed that the number of driven wells through-
out the United States issomewhere between five hundred thou-
sand and a million.

The wells in general use prior to the date of this patent were
of two kinds: 1st, the open, common, dug well, usually walled
or boarded or otherwise lined, from which the water which col-
lected in the well was usually lifted by means of a bucket and
windlass, or by a pump; and 2d, artesian wells, bored frequently
to a great depth by means of drills, chisels, angers, and other
such tools, whereby the opening was made into the earth to
the water supply. In both kinds the process used was to make
an excavation, removing the material through the opening.
It was usual in making artesian bored wells to drive down a
wooden or iron pipe, open at both ends, having a sharp edge
around the circumference of its lower extremity, the earth
being taken out from within it. As the driving proceeds, and
after it reaches the rock, chisels, drills, and other tools are used
to disintegrate the rock, which is taken to the surface through
the tube so driven. In the latter case, the tube is inserted into
the hole bored for the purpose of preventing the caving in of
the sides of the opening. Through that tube the water is
drawn, if necessary, by a pump, or otherwise flows in conse-
quence of pressure from the head.

The manner in which the water is obtained an<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>