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Syllabus.

TEXAS & PACIFIC RAILWAY COMPANY ». KIRK.
SAME ». MURPILY.

IN ERROR TO THE SUPREME COURT OF THE STATE OF TEXAS.
Argued November 20, 21, 1884.-—Decided May 4, 1885.

Corporations of the United States, created by and organized under acts of
Congress, are entitled, under the Act of March 8, 1875, 18 Stat. 470, to
remove into the Circuit Courts of the United States suits brought against
them in State courts on the ground that such suits are suits ¢ arising under
the laws of the United States.”

The Union Pacific Railway Company is, as to its road, property and franchises
in Kansas, a ccrporation de facto created and organized under acts of Con-
gress ; and as to the same in Nebraska, it is strictly and purely a corpora-
tion deriving all its corporate and other powers from acts of Congress

The Texas & DPacific Railway Company is also a corporation, deriving its
corporate powers from acts of Congress,

These companies are entitled, under the Act of March 8, 1875, to have all suits
brought against them in State courts removed to Circuit Courts of the
United States, on the ground that they are suits arising under the laws of
the United States.

An objection that a petition for removal was not verified by oath, or that there
was delay in filing it, may be waived by delay in taking the objection.

In Kansas, a proceeding before a Mayor of a city and a jury to take land for
widening a street, and to ascertain the value of the land taken, and to as-
sess the cost thereof on the property benefited, is not, while pending there,
a suit at law within the meaning of the Act of March 3, 1875, authorizing
the removal of causes; but it becomes such a suit at law when transferred to
the Circuit Court of the State on appeal.

In proceedings, under the Act of the Legislature of Kansas, passed in 1875, for
widening the streets of Kansas City, the Union Pacific Railway Company
had a controversy distinet and separate from like controversies of other
owners of land, affected by the proceedings : and the fact that the removal
of the controversy of the Railway Company to the Circuit Court of the
United States may have an indirect effect upon the proceedings in the State
courts as to the other owners, furnishes no good reason for depriving the
Company of its right to remove its suit.

The questions argued and decided in these cases arose under
the statutes regulating the removal of causes from State courts.
The facts in regard to each case are stated in the opinion of
the court.
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Opinion of the Court.
Mr. John F. Dillon for Union Pacific Railway Company.

Mr. Walter D. Davidge, Mr. John F. Dillon, Mr. Jokn C.
Brown, and Mr. Wager Swayne for Texas & Pacific Railway
Company.

Mr. W. Hallett Philleps for all defendants in error.

Mr. A. II. Garland for defendants in error in Texas &
Pacific cases.

Mr. T. P. Fenlon filed a brief for Myers, defendant in
error.

Mr. W. H. Munger and Mr. E. H. Gray filed a brief for
Knuth, defendant in error.

Mgr. JusticE Braprey delivered the opinion of the court.

The principal question involved in these cases is whether a
suit brought in a State court against a corporation of the
United States may be removed by such corporation into the
Circuit Court of the United States, on the ground of its being
a corporation organized under a law of the United States.
The plaintiff in error in four of the cases is the Union Pacific
Railway Company, and in the other three cases is the Texas
& Pacific Railway Company. They contend that they bave
such a right of removal, either under the removal act of July
27,1868, 15 Stat. 227, now forming § 640 of Revised Statutes ;
or under the act of March 38, 1875, entitled “ An Act to deter-
mine the jurisdiction of Circuit Courts of the United States,
and to regulate the removal of causes from State courts, and
for other purposes,” 18 Stat. 470 ; or both. Whether the corpo-
rations of the United States, organized under acts of Congress,
have or have not this right of removal is the principal question
in these cases.

The suits were all brought in State courts against the said
corporations severally. In the first case, Myers, a switchman
at Armstrong, in Kansas, in the employ of the Union Pacific
Railway Company, sued the company for an injury alleged to
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have been sustained by him through the carelessness of the
company or its agents, in the construction of the coupling of
its cars. The company filed an answer, and at the same time
a petition for the removal of the cause to the Circuit Court of
the United States for the District of Kansas, and the proper
bond required by the law. The petition for removal stated
that the petitioner was a corporation other than a banking
corporation, and organized under a law of the United States,
namely, an act of Congress entitled *“An Act to aid in the
construction of a railroad and telegraph line from the Missouri
River to the Pacific Ocean, and to secure to the government
the use of the same for postal, military, and other purposes,”
approved July 1st, 1862; and that, in accordance with said act
and the acts amendatory and supplemental thereto, the peti-
tioner had exercised and did exercise its corporate functions
and powers.

The petition then proceeded as follows:

“That February 1st, 1880, pursuant to sec. 16 of the said act
of July 1, 1862, and of the act of July 2d, 1864, the Kansas
Pacific Railway Company, a corporation created by the Ter-
ritorial Legislature of Kansas, and organized under the laws of
said Territory, and the Denver Pacific Railway & Telegraph
Company, a corporation created and organized under the laws
of the Territory of Colorado, both of which said companies are
mentioned in said acts of Congress and their said railroads by
said acts made a part of the Union Pacific Railroad system,
were, by agreement, consolidated with the Union Pacific Rail-
road Company. Your petitioner and said consolidated com-
pany, by agreement, as by said acts authorized, assumed and
adopted the name of The Union Pacific Railway Company,
which company, consolidated, assumed, took, and from thence-
forth had and has, by virtue of said agreement of consolidation,
possession and ownership of all the railroads and other prop-
erty, real and personal, of said constituent companies, and has
and does operate and manage the same under and by authority
of said acts of Congress, and is governed and controlled by said
acts, and is to all intents and purposes and in fact a corporation
under the laws of the United States.
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“That the plaintiff, Abram Myers, has sued your petitioner,
the Union Pacific Railway Company, process in this suit hav-
ing been served on its agents, and your petitioner has appeared
thereto and filed its answer; that the matter and amount in
this suit above entitled exceeds, exclusive of costs, the sum or
valueof five hundred dollars; that your petitioner has a defence
to said action arising under and by virtue of the aforesaid laws
of the United States ; that said suit has not been tried, nor has
it been ready or stood for trial, and the present is the first
term of the court at which it could have been tried.”

The petition concluded with the proffer of the proper bond,
and a prayer for an order of removal, and that the court would
proceed no further in the cause. The bond was approved and
an order of removal was made. On filing the record in the
Circuit Court of the United States, a motion was made to re-
mand the cause to the State court, and it was remanded accord-
ingly, the circuit judge holding that the suit was not one
arising * under the Constitution and laws of the United States,”
within the meaning of the act of Congress of March 3, 1875,
and that a snit cannot be removed from a State to a federal
court upon the sole ground that it is a suit by or against a cor-
poration organized under the laws of the United States. To
the judgment remanding the cause, the writ of error was sued
out in this court.

The next case, Union Pacific Railway Company v. The City
of Kansas, was a proceeding instituted by the common council
of said city by ordinance passed in April, 1880, for widening a
street through the depot grounds of the company, and thereby
taking a portion of its said grounds and the property of many
other persons. A jury was summoned in November, 1880, be-
fore the mayor, to inquire and find the value of the property
taken for the street, and to assess the amount upon surround-
ing property benefited thereby. On December 12, 1880, this
Jury found the value of the company’s property taken equal to
§7,305, and assessed, as benefits, upon the remaining property
of the company the sum of $12,325 towards paying the dam-
ages for widening the street. The verdict was confirmed by
the mayor and common council, February 25,1881. The laws
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of Missouri give to any party, dissatisfied with the award of
the jury in such cases, an appeal to the Circuit Court of Jack-
son County (in which Kansas City is situated), and the Union
Pacific Railway Company, and some other dissatisfied parties,
filed separate appeals, and the proceedings were certified to the
said court, where the said appeals were by the law directed to
be tried “in all respects, and subject to the same rules and the
same law, as other trials had in the Circuit Court, and the same
record thereof made and kept.” After the case was certified
to the Circuit Court of Jackson County, the company in due
time, April, 1881, filed a petition for removal of the case to the
Circuit Court of the United States for the Western District of
Missouri. The petition, as in the case of Myers, set out the
incorporation of the company, and the consolidation of the
three companies before mentioned under the acts of Congress
before referred to, by the name of The Union Pacific Railway
Company. The petition then proceeds to state as follows :

“ And your petitioner, by agreement of said constituent
companies, succeeded to, had, and possessed all the rights and
privileges and property, real and personal, which was of said
constituent companies, or either of them, and that at the time
of commencement of this proceeding your petitioner had
owned and possessed, exclusive of all other rights and claims,
the tract of land described in said proceeding, as follows:” (it
then describes the land of the company taken for the street,
and then states as follows:) “ and that the same had been ac-
quired by the Kansas Pacific Railway Company for depot and
other railway purposes by authority of law, and that your peti-
tioner held said land for said purposes, and was occupying the
same in part for such purposes at the time of the commence-
ment of the proceedings, and was about to appropriate the
residue thereof to such use, the increase of business of your
petitioner making it imperatively necessary that it should be
so occupied.

“Your petitioner distinetly avers that it is a corporation, not
banking, organized under the laws of the United States; that
it holds and possesses said property pursuant to such laws ; that
it has a defence in this action arising under and by virtue of
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the laws of the United States hereinbefore referred to; and
your petitioner desires that said cause may be removed into
said Circuit Court of the United States for trial pursuant to
section 640 of the Revised Statutes of the United States. Your
petitioner further states that the matter in dispute in this
cause, in which your petitioner is interested, exceeds the sum
of five hundred dollars, exclusive of costs; and further, that
this suit has not been tried, but is now pending for trial on ap-
peal in the Circuit Court of Jackson County, Missouri.”

The petition concluded with the ordinary proffer of a bond
and prayer for removal of the case, &c., and an order of re-
moval was made by the State court. Motion was then made
to the Cirenit Court of the United States to remand the cause,
and that court, after holding the motion under consideration
for some time, gave judgment to remand, which judgment is
brought here by writ of error.

Before rendering judgment, the Circuit Court of the United
States allowed the company to file an additional statement of
facts for the purpose of showing that the cause was removable,
averring its acceptance of the acts of Congress, and the passage
of an act by the Legislature of Missouri, authorizing the com-
pany to extend its track within the limits of Missouri, and to
acquire depot grounds there, which it did; and the fact that
said grounds are essential to the operations of the company in
carrying out the objects declared in the acts of Congress relat-
ing thereto; that the United States loaned its bonds on said
portion of the road and has a lien thereon for their payment.

The third suit, Union Pacific Railway Company v. Lucia
Anuth, was an action brought by the defendant in error
against the company in the District Court of Dodge County,
Nebraska, in July, 1883, to recover damages for injuries sus-
tained by her at the company’s depot at North Bend, between
Omaha and Ogden. A petition for removal of the cause to
the Circuit Court of the United States for the District of Ne-
bragka was filed in due time, alleging the incorporation and
organization of the company under and by virtue of the acts
of Congress of 1862 and 1864. before referred to; that the
matter in dispute exceeds $500 exclusive of costs ; that the de-
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fendant had a defence to the action arising under and by vir-
tue of the laws of the United States, to wit, the act and amend-
atory act of Congress above referred to, concluding with the
usual proffer of bond and prayer for removal. The order of
removal was granted, the Circuit Court remanded the cause to
the State court, and a writ of error brings the case here. In
this case the place of injury was on the main line of the Union
Pacific Railway Company.

The fourth case is that of Frank Harwood, who brought a
suit against the Union Pacific Railway Company in the District
Court of Davis County, Kansas, in July, 1882, to recover dam-
ages for an injury received by him at the company’s depot at
Junetion City, Kansas, whilst loading hogs in a car. A
petition for removal of the cause was filed in due time, alleging
the organization of the company under the act of Congress of
July 1, 1862, and the amendments thereto, and other acts of
Congress ; and that the petitioner had a defence arising under
the laws of the United States, and concluding with tendering
the proper bond, and a prayer for removal. The State court
approved the bond offered, but denied the petition and pro-
ceeded with the cause. A verdict being found for plaintiff, the
case was taken to the Supreme Court of Kansas by appeal.
One of the reasons assigned on the appeal was the denial of the
petition to remove the cause. The Supreme Court affirmed
the judgment, and a writ of error to the judgment of that court
tbrings the case here.

The three cases of the Texas and Pacific Railway Company
were as follows: The first was a suit brought by A. F.
MecAlister against the company in the District Court of Har-
rison County, Texas, in April, 1879, to recover damages for an
injury to the plaintiff whilst a passenger in one of the com-
pany’s trains. A petition for removal was filed in due time,
alleging that the suit arose under the laws of the United States,
and that the defendant was a corporation organized under and
by virtue of certain acts of Congress of the United States, to
wit an act entitled “ An Act to incorporate the Texas Pacific
Railroad Company, and to aid in the Coustruction of its Road,
and for other Purposes,” approved March 3, 1871, 16 Stat. 573,
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and an act supplementary thereto, approved May 2, 1872, 17
Stat. 59 ; that the petitioner had a defence to the action arising
under and by virtue of a law of the United States, to wit, said
act of incorporation ; that it was not a banking, but a railroad
corporation authorized to construct, own and maintain a railroad
to and from certain places designated in said acts of Congress;
concluding with a proffer of a bond and a prayer for removal.
The court approved the bond, but refused to remove the cause.
The special exceptions to the petition for removal were two;
first, that it did not show what the defence was, arising under
and by virtue of a law of the United States; secondly, denying
the allegation that the defendant was a corporation created and
existing under and by virtue of acts of Congress of the United
States. Afterwards the defendant filed a plea in abatement,
stating that it had filed in the United States Circuit Court
at Jefferson, Eastern District of Texas, a certified copy of the
record of the pleadings and other papers in the cause, and had
the same entered on the docket of said court, in the fall term
of 1879, and that plaintiff appeared and moved to remand the
cause to the State court, which motion was overruled, and the
Circuit Court of the United States entertained jurisdiction of
the cause ; and the plaintiff agreed to a continuance of the cause
in that court to the spring term of 1880 ; and at the spring term,
1880, procured the same to be continued, and at the fall term,
1880, appeared before said court and consented to a continuance,
and at the spring term, 1881, again prosecuted his cause in said
court, and continued the same. This plea was excepted to, and
overruled by the State court. Judgment was rendered in favor
of the plaintiff, and an appeal was taken to the Supreme Court
of Texas. That court overruled the error assigned on the re-
fusal of the District Court to remove the cause, on the ground
that the defendant’s petition for removal did not set forth the
defence so as to show that it was a defence arising under the
laws of the United States. The court took notice also that the
petition was not sworn to, but as that point was not raised by
the plaintiff’s counsel, they did not consider it. The judgment
of the District Court was affirmed; and the case is brought
here by writ of error to the judgment of the Supreme Court.
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The second case of the Texas and Pacific Railway Company
was a suit brought by Laura Kirk against the company in the
District Court of the Second Judicial District of Texas, in
March, 1881, to recover damages for the death of her husband,
caused by the company’s cars running off the track. The pe-
tition for removal was filed in this case similar in all respects
to that in the preceding case. A second petition was filed a
few days later, adding an averment that the defendant had
fixed its domieil and principal business office at Philadelphia,
in the State of Pennsylvania, and was in contemplation of law
a citizen of that State. The prayer of the petition was denied,
the cause went to trial, judgment was rendered for the plaintiff,
an appeal was taken, and the judgment was affirmed by the
Supreme Court of Texas, upon the reasons and authority of the
previous case of McAlister v. The Texas and Pacific Railway
Company. The case is now here by writ of error.

The third and last case of the Texas and Pacific Railway
Company was a suit brought by James Murphy against the
company (or rather against one of its constituent companies,
and afterwards, by amendment against the company itself)
in the District Court of Harrison County, Texas, in 1873, to
recover damages for an injury received by the plaintiff in
getting upon the cars of the company at Jonesville, Texas.
The pleadings were amended from time to time on both sides,
and the cause was continued, until finally an amended original
petition was filed in October, 1878, followed by a petition for
removal filed November 1, 1878. The prayer of the petition
was denied. The case was afterwards tried, and a verdict and
judgment rendered for the plaintiff; and in May, 1883, this
judgment was affirmed by the Supreme Court of Texas on ap-
peal. On the question of removal the court followed the deci-
sion in the McAlister case above stated. No question was
raised in this case on account of the time at which the petition
for removal was filed. The application for removal was treated
by the court as made under § 640 of the Revised Statutes.

With some diversification of details, it will be perceived that
all of these cases depend principally on two questions:

First, whether the fact that the plaintiffs in error are corpo-
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rations of the United States created by act of Congress makes
the suits against them ‘“suits arising under the laws of the
United States,” within the meaning of the second section of
the act of March 8, 1875, before referred to, so as to be remov-
able from the State into the federal courts for that cause: and,

Secondly, whether, if not removable on that ground, they
are removable under § 640 of the Revised Statutes, upon the
allegation contained in the several petitions of removal, that
the defendant has a defence to the action arising under and by
virtue of a law of the United States, naming, in some cases,
the act of incorporation as the law referred to.

We are of opinion that corporations of the United States,
created by and organized under acts of Congress like the plain-
tiffs in error in these cases, are entitled as such to remove into
the Circuit Courts of the United States suits brought against
them in the State courts, under and by virtue of the act of
March 3, 1875, on the ground that such suits are suits “ arising
under the laws of the United States.” We do not propose to
go into a lengthy argument on the subject; we think that the
question has been substantially decided long ago by this court.
The exhaustive argument of Chief Justice Marshall in the case
of Osborn v. Bank of the United States, 9 Wheat. 738, 817-828,
delivered more than sixty years ago, and always acquiesced in,
renders any further discussion unnecessary to show that a suit
by or against a corporation of the United States is a suit arising
under the laws of the United States. That argument was the
basis of the decision on the jurisdictional question in that case.
The precise question, it is true, was as to the power of Congress
to authorize the bank to sue and be sued in the United States
courts. The words of its charter were, that the bank should
be made able and capable in law to “sue and be sued, plead
and be impleaded, answer and be answered, defend and be de-
fended, in all State courts having competent jurisdiction, and
in any Circuit Court of the United States.” The power to
create such a jurisdiction in the federal courts rested solely on
the truth of the proposition, that a suit by or against the bank
would be a sait arising under the laws of the United States;
for the Constitution confined the judicial power of the United
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States to these four classes of cases, namely : first, to cases in
law and equity, arising under the Constitution, the laws of the
United States, and treaties made under their authority; sec-
ondly, to cases affecting ambassadors, other public ministers
and consuls; thirdly, to cases of admiralty and maritime juris-
diction ; fourthly, to certain controversies depending on the
character of the parties, such as controversies to which the
United States are a party, those between two or more States,
or a State and citizens of another State, or citizens of different
States, or citizens of the same State claiming lands under
grants of different States, or a State or its citizens and foreign
States, citizens or subjects. Now, suits by or against the
United States Bank could not possibly, as such, belong to any
of these classes except the first, namely, cases in law and equity
arising under the Constitution, laws or treaties of the United
States; and the Supreme Court, as well as the distinguished
counsel who argued the Osborn case, so understood it. Unless,
therefore, a case in which the bank was a party was for that
reason a case arising under the laws of the United States, Con-
gress would not have had the power to authorize it to sue and
be sued in the Circuit Court of the United States. And to this
question, to wit, whether such a case was a suit arising under
the laws of the United States, the court directed its principal
attention. But as it was objected that several questions of
general law might arise in a case, besides that which depended
upon an act of Congress, the court first disposed of that objec-
tion, holding that, as scarcely any case occurs every part of
which depends on the Constitution, laws or treaties of the
United States, it is sufficient for the purposes of federal jurisdic-
tion if the case necessarily involves a question depending on
such Constitution, laws or treaties. The Chief Justice then
proceeds as follows :

“ We think, then, that when a question to which the judicial
power of the Union is extended by the Constitution, forms an
ingredient of the original cause, it is in the power of Congress
to give the Circuit Courts jurisdiction of that cause, although
other questions of fact or law may be involved in it.

“The case of the bank is, we think, a very strong case of
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this description. The charter of incorporation not only creates
it, but gives it every faculty which it possesses.. The power to
acquire rights of any description, to transact business of any
description, to make contracts of any description, to sue on
those contracts, is given and measured by its charter, and that
charter is a law of the United States. This being can acquire
no right, make no contract, bring no suit which is not author-
ized by a law of the United States. It is not only itself the
mere creature of a law, but all its actions and all its rights are
dependent on the same law. Can a being, thus constituted,
have a case which does not arise literally as well as substanti-
ally under the law? Take the case of a contract, which is put
as the strongest against the bank.

“ When a bank sues, the first question which presents itself,
and which lies at the foundation of the cause, is, has this legal
entity a right to sue? Ilas it a right to come, not into this
court particularly, but into any court? This depends on
a law of the United States. The next question is, has this
being a right to make this particular contract? If this ques-
tion be decided in the negative, the cause is determined against
the plaintiff ; and this question, too, depends entirely on a law
of the United States. These are important questions, and they
exist in every possible case.

“The question forms an orwmal ingredient in every cause.
Whether it be in fact relied on or not, in the defence, it is still
a part of the cause, and may be relied on. The right of the
plaintiff to sue cannot depend on the defence which the defend-
ant may choose to set up. Iis right to sue is anterior to that
defence, and must depend on the state of things when the
action is brought. The questions which the case involved,
then, must determine its character, whether those questions be
made in the cause or not.” pages 823, 824.

“It is said that a clear distinction exists between the party
and the cause: that the party may originate under a law with
which the cause has no connection; and that Congress may,
with the same propriety, give a natura,hzed citizen, Who is the
mere creature of law, a rlght to sue in the courts of the United
States, as give that right to the bank.
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- “This distinction is not denied ; and if the act of Congress
was a simple act of incorporation, and contained nothing more,
it might be entitled to great .consideration. But the act does
not stop with incorporating the bank. It proceeds to bestow
upon the being it has made all the faculties and capacities
which that being possesses. Every act of the bank grows out
of this law, and is tested by it. To use the language of the
Constitution, every act of the bank arises out of this law.”
page 827.

If the case of Osborn v. The Bank of the United Staies, is
to be adhered to as a sound exposition of the Constitution,
there is no escape from the conclusion that these suits against
the plaintiffs in error, considering the said plaintiffs as corpo-
rations created by and organized under the acts of Congress
referred to in the several petitions for removal in these cases,
were and are suits arising under the laws of the United States.
An examination of those acts of Congress shows that the cor-
porations now before us, not only derive their existence, but
their powers, their functions, their duties, and a large portion
of their resources, from those acts, and, by virtue thereof
sustain important relations to the Government of the United
States.

A question is made in the cases coming from Kansas about
the constitution of the company owning and controlling the
line of railroad running through that State. The allegations
of the petition for removal in the Myers case (and the others
are substantially the same) are: That on February 1, 1880,
pursuant to § 16 of the Act of Congress of July 1, 1862, and
§ 16 of the act of July 2, 1864, the Kansas Pacific Railway
Company, a corporation created by the territorial legislature
of Kansas, and organized under the laws of said Territory, and
the Denver Pacific Railway and Telegraph Company, a cor-
poration created and organized under the laws of the Territory
of Colorado, both of which companies are mentioned in the
said acts of Congress, and their roads by said acts made a part
of the Pacific Railroad system, were by agreement consoli-
dated with the Union Pacific Railroad Company, and said con-
solidated company assumed and adopted the name of The
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Union Pacific Railway Company, which assumed, took, and
thenceforth has had, by virtue of said agreement of consolida-
tion, possession and ownership of all the railroads and other
property, real and personal, of said constituent companies ; and
has operated and managed the same under and by authority
of said acts of Congress, and is governed and controlled by
said acts, and is to all intents and purposes and in fact a cor-
poration under the laws of the United States. These allega-
tions, if true (and they must be taken to be so on the appli-
cation for removal), show that the present corporation, the
Union Pacific Railway Company, which is the corporation
sued, and which appears and defends the suits, is a corporation
formed and organized under an act of Congress. Besides, the
legislation of Congress in reference to all the companies so
consolidated, in the acts of 1862 and 1864, and subsequent acts,
all of which is reviewed and commented on in the opinion of this
court in Ames v. Kansas, 111 U. S. 449, shows that all the
said companies, before the said consolidation, had received
large donations of land, subsidies, powers and privileges from
Congress, and had accepted and were subject to important
duties to the United States Government, and were subject to a
wide control of said government both in the construction and
management of their roads and works ; and one of said compa-
nies, to wit, the Union Pacific Railroad Company, was origi-
nally incorporated and organized under said acts, and was
strictly a corporation of the United States, subject to the acts
of Congress, and having important duties to perform to the
government in the prosecution of its business. The facts that
the last named company is one of the constituent elements of
the consolidated company, and that the entire system of roads
now in its possession and under its charge and control consti-
tutes one of the most comprehensive and important mediums
of inter-State commerce in the country, and that in all its
transactions it is subject to the supervision and control of the
Government of the United States, are sufficient, it seems to us,
to bring the Kansas cases, as well as the other cases, fairly
within the principle of the case of Osborn v. The Bank. The
organization of the company under the consolidation proceed-
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ings makes it, at least, a corporation de facto, and the legality
of its constitution as a corporation will not be inquired into
collaterally. It has, as we know, from the case of Ames v.
Kansas, been called in question in a regular way by an infor-
mation in the nature of a guo warranto, and until that, or some
other case directly assailing the validity of the consolidation,
is decided, the plaintiff in error must be regarded as a corpo-
ration organized under and by virtue of the laws of the United
States. And the whole being, capacities, authority and obli-
gations of the company thus consolidated are so based upon,
permeated by and enveloped in the acts of Congress referred
to, that it is impracticable, so far as the operations and trans-
actions of the company are concerned, to disentangle those
qualities and capacities, which have their source and foundation
in these acts, from those which are derived from State or Ter-
ritorial authority.

With regard to transactions occurring in Nebraska, on the
original line of the Union Pacific Railroad Company, it is not
disputed that the present company derives all its corporate and
other powers from the acts of Congress and is strictly and
purely a United States corporation ; and the Texas and Pacific
Railway Company standsin the same predicament and occupies
the same position in Texas, in relation to consolidation with
State organizations, as the Union Pacific does in Kansas, and the
same considerations apply to both. It was originally incorpo-
rated by the name of the Texas Pacific Railroad Company by
act of Congress, approved March 3, 1871, 16 Stat. 573, with
power to construct a railroad from Marshall, Texas, to San
Diego on the Pacific Coast, and to purchase, or consolidate with,
any railroad company, chartered by Congressional, State, or

_Territorial authority on the same route. Under this act, and
by authority of the Legislature of Texas, a consolidation was
effected with the Southern Pacific Railroad Company and the
Southern Transcontinental Railway Company, corporations of
Texas, and by act of Congress of May 2, 1872, 17 Stat. 59, the
name of the company was changed to the Texas and Pacific
Railway Company. The powers, privileges and advantages
given to the company, by ‘Congress, and the duties imposed
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upon it, are specified in the acts referred to. It comes clearly
within the reason and conclusion applied to the Union Pacific
Railway Company.

If we are correct, therefore, in the conclusion to which we
have come, that suits by and against such corporations are
“suits arising under the laws of the United States,” then they
are, in terms, embraced in § 2 of the act of March 3, 1875,
and the cases now under consideration were removable to the
respective Circuit Courts of the United States, to which it was
sought to remove them, unless any of them were obnoxious to
some other objection peculiar to the individual cases.

The point suggested by the Supreme Court of Texas in the
case of McAlister, that the petition was not verified by oath,
would not be tenable if it were raised by the defendant in
error, since it was evidently waived by him at the time, having
never been raised or mentioned in any way. The same may
be said of the delay in filing the petition in the case of Mur-
phy. See Ayers v. Watson, 113 U. S. 594.

In the Kansas City case, of proceedings for widening a
street running through the depot grounds of the company at
that place, brought here by writ of error to the Circuit Court
of the United States, for the Western District of Missouri, it is
contended by the City of Kansas, the defendant in error, first,
that the consolidated railway company must be regarded as
having the same status as if it were still the Kansas Pacific
Railway Company, a corporation of the State of Kansas;
secondly, that the case had already been tried once before the
Mayor and a jury, and an appeal had been taken to the Cir-
cuit Court of Jackson County before the petition for removal
was filed, and, therefore, the application came too late; and,
thirdly, that the proceeding was not a separate one against
the railway company, but a joint one against that company
and many other persons, and the appeal of the railway com-
pany and other parties carried the whole case to the Circuit
Court of Jackson County to be retried in toto ,; and a removal
of the case by the railway company to the Circuit Court of the
United States must be a removal of the whole case, and not

merely the case of the railway company, which would cast upon
VOL. cXV—2




OCTOBER TERM, 1884,
Opinion of the Court.

the Federal Court an administrative function in local matters,
for which it was incompetent and destitute of jurisdicton.

The first of these points has already received consideration.
But it may be added, as bearing on this particular case, that
the original Kansas company was authorized by § 9 of the
Pacific Railroad act of July 1, 1862, to extend its road into
the State of Missouri—that is, “to construct a railroad and
telegraph line from the Missouri River, at the mouth of the
Kansas River, on the south side thereof [which is in the State
of Missouri], so as to connect with the Pacific Railroad of Mis-
souri, ¢o the aforesaid point on the one hundredth meridian of
longitude,” namely, the point where the Union Pacific was to
commence. This provision looked to the establishment of a
continuous line of railroad from the Mississippi River, at St.
Louis (the eastern terminus of the Pacific Railroad of Mis-
souri), to the Pacific Ocean. The power assumed by Congress
in giving this authority to the Kansas company was, un-
doubtedly, assumed to be within the power “to regulate com-
merce among the several states;” and, although by an act of
the Legislature of Missouri, passed in February, 1865, the con-
sent of that State was also given to the extension of the road
into its territory, and to its connection with the Missouri road,
the fact remains that the company claimed and assumed to
exercise its powers under the act of Congress, as well as by the
consent of the Legislature of Missouri. So that the right of
appropriating the very property in question in this case was
claimed under authority of an act of Congress. This circum-
stance adds strength to the claim of the plaintiff in error that
the case was one “arising under the laws of the United
States.”

The second ground of objection, that the cause had been
once tried before the mayor by a jury, and an appeal taken,
before a petition for removal was filed, and therefore the ap-
plication was too late, is answered by the reasoning of this
court in the case of The Boom Company v. Patterson, 98 U. 8.
403, which was a case very similar in this respect to the pres-
ent. It was there held that the preliminary proceedings were
in the nature of an inquest to ascertain the value of the prop-
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erty condemned, or sought to be condemned by the right of
eminent domain, and was “not a suit at law in the ordinary
sense of those terms,” consequently not a ““a suit ” within the
meaning of the removal acts; but that “ when it was trans-
ferred to the District Court by appeal from the award of the
commissioners, it took, under the statute of the State, the form
of a suit at law, and was thenceforth subject to its ordinary
rules and incidents.” In that case, “the point in issue on the
appeal was the compensation to be made to the owner of the
land ; in other words, the value of the property taken. No
other question was open to contestation in the district court.”
The court, therefore, considered the case to be within the rule
laid down in Gaines v. Fuentes, 92 U. 8. 10, 20, in which it was
held that a controversy between citizens of different States is
involved in a suit whenever any property or claim of the parties,
capable of pecuniary estimation, is the subject of litigation and
is presented by the pleadings for judicial determination.” And,
in this view, the case of Boom Co. v. Patterson was held to be
removable to the federal court. That case, we think, governs
the present, so far, at least, as relates to the trial before the
mayor, which was in its nature an inquest of valuations and
assessments, not having the character of a suit.

A more embarrassing question arises under the third objec-
tion raised by the defendant in error, to wit, that the whole
case relating to the widening of the street was carried before
the Circuit Court of Jackson County by the appeal, and must
also be carried to the Circuit Court of the United States in
the same condition if the application for a removal is sus-
tained, whereby the latter court will be called upon to exercise
administrative functions of a local character to which it is in-
competent.

To understand the bearing of this objection, it is necessary
to inquire, first, the condition of the case in the Circuit Court of
Jackson County on the appeal; and, secondly, the rules which
must govern the case on its removal to the federal court, if such
a removal should be effected.

The condition of the case in the Circuit Court of Jackson
County on the appeal depends upon the statute of Missouri
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under which the proceedings were had for widening the street.
This statute was an amendment to the city charter of the City
of Kansas, passed in 1875. We have carefully examined its
provisions. After giving very full directions as to the prelimi-
nary proceedings, such as the ordinance for opening or widen-
ing a street, the notices to be given, the summoning of jurors,
and the duties to be performed by them, the recording of
their verdict, &c., § 6 declares: “In case the city, or any de-
fendant to such proceedings, shall feel aggrieved by the verdict
of the jury, such party so aggrieved may, within twenty days
from the time the verdict of the jury is confirmed by the com-
mon council, appeal to the circuit court in and for the County
of Jackson in this State. If the appeal is taken by either party,
the same shall be taken and perfected by the filing with the
clerk of the city, within the time aforesaid, such an affidavit as
is required by law, in appealing from the judgment of a justice
of the peace. If any appeal is so taken, the clerk of the said
city shall, within six days from the taking of such appeal, file
a complete transeript of the proceedings, and all papers filed
and used in the trial, certified by him, with the clerk of the
circuit court; and said circuit court shall thereupon become
possessed of the cause, and said cause, unless dismissed, shall
be tried denovo in said court,and the parties thereto shall have
a speedy trial thereof, and to that end said causes shall have
precedence over all other causes, and if necessary to afull deter-
mination of any question arising in the said cause, the circuit
court shall have power to make and bring in other parties to
such proceedings, on service of notice upon them for six days,
or by publishing a notice to them for the same length of time,
in any daily newspaper printed in said City of Kansas; and the
parties so made by either kind of notice, and all persons claim-
ing under them, shall be bound by such proceedings ;

and the judge of said circuit court shall have power, and it
shall be his duty to hold a sitting of his court for the speedy
trial thereof, at the court house in said city, at any time in vaca-
tion, and summon a jury before him (unless a jury is waived)
for the trial of such appeals only, such trials to be had in all
respects, and subject to the same rules and the same law as
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other trials had in the circuit court, and the same record thereof
made and kept. The verdict of the jury, or the finding of the
circuit judge sitting as a jury, as the case may be, shall con-
form in all respects to the requirements of section three of this
act for the government of the jury making the first assessment,
and the verdict shall have the same force and effect as is pro-
vided in regard to said first verdict, and shall be binding on
the parties; and the assessments against private property shall
be paid in the same time, and until paid bear the same rate of
interest as is above provided ; and the amount assessed by the
jury against property shall be a lien on the several parcels
of property, charged from the day the ordinance for the im-
provement takes effect until paid. . . . On appeal under
this section the jury shall consist of six men, freeholders of the
city, and be chosen by the judge; and any finding or verdict
in that court shall, unless set aside for good cause, be con-
firmed, and judgment entered thereon, that the city have and
hold the property sought to be taken for the purposes specified
in the ordinance providing for the improvement, and pay there-
for the amount assessed against the city, and full compensa-
tion assessed therefor, and that the several lots and parcels of
private property assessed to pay compensation by the verdict
or finding stand charged and be bound respectively for the
payment of assessments, with interest, as provided in this
elen ., o

We have not been furnished by the counsel on either side
with reference to any decisions of the Missouri courts giving
construction to this section. Whether the direction that the
cause shall be tried de novo requires that all the valuations and
assessments are to be retried, or only those affecting the appel-
lants, is not expressly stated. The principle of valuation and
assessment to be followed by the jury is laid down in § 3 of
the aet, as follows:

“Skc. 8. The jury shall first ascertain the actual damages
flone to each person or corporation in consequence of the tak-
Ing of their property for such purposes, without reference to
the proposed improvement, as the just compensation to be made
therefor ; and, second, to pay such compensation, assess against




22 OCTOBER TERM, 1884,
Opinion of the Court.

the city the amount of benefit to the city and public generally,
inclusive of benefit to any property of the city, and against
the several lots and parcels of private property deemed bene-
fited, as determined according to the last section, by the pro-
posed improvement, the balance of such compensation; each
lot or parcel of ground to be assessed with an amount bearing
the same ratio to such balance as the benefit to each lot or
parcel bears to the whole benefit to all the private property as-
sessed. Parties interested may submit proof to the jury, and
the latter shall examine personally the property to be taken
and assessed. td

From this it would seem that the balance of damages for
property taken, after deducting the amount to be paid by the
city, is to be divided and assessed pro rata upon those whose
property is benefited, in proportion to the benefit to each. But
each piece of property taken is valued by itself,  without refer-
ence to the proposed improvement,” and the amount of benefit
to each piece of property benefited is ascertained separately
without reference to the other pieces benefited. It is only
after this has been done that the aggregate amounts are ascer-
tained and the damages are assessed pro rata against the pieces
of property benefited according to the benefit to each, which
is the result of a mere arithmetical calculation. In the State
Circuit Court the jury ascertains and finds all these facts, and
reports them in one general verdict.

What, then, is the relation in which the railway company,
as an appellant, stands towards the city of Kansas in this litiga-
tion? Clearly, it has two distinct issues, or grounds of con-
troversy ; first, the value of its property taken for the street;
secondly, the amount of benefit which the widening of the
street will create to its remaining property, not so taken. It
may have a third issue, and, judging from the course of the
argument, it has a third issue, still more important to it than
either of the others, to wit, the right of a city to open a street
at all across its depot grounds. Now this controversy involv-
ing these three issues, is a distinet controversy between the
company and the city. It may be settled in the same trial with
the other appeals, and by a single jury; but the controversy is
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a distinct and separate one, and is capable of being tried dis-
tinctly and separately from the others. If the State Circuit
Court had equity powers, it might direct a separate issue for the
trial of this controversy by itself. It might try the other ap-
peals without a jury (the parties waiving a jury), and try this
controversy by a jury.

If this view of the subject is correct, we see no difficulty in
removing the controversy between the city of Kansas and the
railway company for trial in the Circuit Court of the United
States. The proceedings for widening the street, pending in the
State court, may have to await the decision of the case in the
tederal court ; and the result of those proceedings may be ma-
terially affected by the decision of that case; but that consid-
eration does not affect the separate and distinct character of
the controversy between the city and the railway company,
although it might raise a question of proper parties in a pure
chancery proceeding as between the city and the company.
This controversy is to all intents and purposes “a suit.” The
indirect effect upon the general proceedings for widening the
street which would ensue in case the federal court should de-
termine that the City of Kansas had no right to widen the
street in the company’s depot grounds, or that the valuation of
its property was much too small, or the assessment of benefits
against it was much too large, furnishes no good reason for
depriving the company of its right to remove its suit into a
United States court. We think that the case was removable
to that court under the act of March 3, 1875.

This disposes of all the cases now before us, and renders it
unnecessary to inquire whether the allegations in the several
petitions of removal were, or were not, sufficient to bring the
cases within Rev. Stat. § 640; or whether this section still re-
mains in force.

The judgments are reversed in all the cases, and the causes
will be remanded, with instructions to enter judgments in ac-
cordance with this opinion.

Mr. Cuirr Jusrice W AtTE, with whom concurred M. Jusrics
MiLier, dissenting.
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I am unable to agree to these judgments. In my opinion
Congress did not intend to give the words “ arising under the
Constitution or laws of the United States,” in the act of 1875,
the broad meaning they have when used by Chief Justice Mar-
shall in the argument of the opinion in Osborn v. Bank of the
United States, 9 Wheat. 738. I do not doubt the power of
Congress to authorize suits by or against federal corporations
to be brought in the courts of the United States. That was
decided in Osborn’s case, and with it I have no fault to find.
Neither do I doubt that Congress did, in the charters under
which these corporations exist, authorize suits by or against
them to be brought in the courts of the United States as well
as in the courts of the States; but I cannot believe that, if the
charters had given jurisdiction to the courts of the United
States in only a limited class of actions, and had provided that
in all others the suits must be brought in the courts of the
proper State, the act of 1875 would have extended the juris-
diction of the courts of the United States to all suits by or
against such corporations when the value of the matter in dis-
pute exceeded §500.

The acts of incorporation made no provision for the removal
to the courts of the United States of suits begun in a State
court. The act of July 27, 1868, ch. 255, § 2, 15 Stat. 227,
now Rev. Stat. § 640, did, however, give authority for that
purpose in suits brought against the company in a State court
“upon the petition of such defendant, verified by oath, stating
that such defendant has a defence arising under or by virtue
of the Constitution or of any treaty or law of the United
States.” If all suits by or against, and all defences by, a fed-
eral corporation necessarily arise under the laws of the United
States “because the charter of incorporation not only creates
it, but gives it every faculty which it possesses,” why require
the corporation, when asking for a removal, to cause an oath
to be filed with its petition that it has a defence in the suit
which arises under the Constitution or laws? If, *because the
power to acquire rights of any description, to transact business
of any description, to make contracts of any description, to sue
on those contracts, is given and measured by its charter, and
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that charter a law of the United States,” every suit by or
against, and every defence to such a suit by, a federal corpora-
tion must arise under the laws of the United States, why re-
quire it to set forth in its petition for removal that its defence
does arise under such a law? If such a corporation cannot
“have a case which does not arise literally, as well as substan-
tially, under the law,” what the necessity for saying more than
that it is such a corporation

The act of 1868, Rev. Stat. § 640, related specifically to this
class of corporations and this class of suits, and it shows dis-
tinetly that the words ‘“arising under the laws of the United
States” were there used in a restricted sense. I see no evidence
of any intention by Congress to use them in any other sense in
the act of 1875, when applied to the same kind of suits and to
the same kind of corporations.

I am authorized to say that Mr. Justice MILLER unites with
me in this dissent.

HADDEN & Others ». MERRITT, Collector.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF NEW YORK.

Arguned April 23, 1885.—Decided May 4, 1885.

The value of foreign coins, as ascertained by the estimate of the Director of the
Mint, and proclaimed by the Secretary of the Treasury, is conclusive upon
Custom House officers and importers.

This was a suit to recover back duties alleged to have been

illegally exacted. The facts are stated in the opinion of the
court.

Mr. Mason W. Tyler for plaintiff in error.
Mr. Solicitor-General submitted on his brief.

Mg. Justiow Marrarws delivered the opinion of the court.
This was an action brought by plaintiffs in error against the
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Collector of the Port of New York, to recover an excess of
duties, alleged to have been illegally exacted and paid under
protest. A verdict was returned for the defendant under in-
structions to that effect by the court, and judgment rendered
accordingly. To this ruling of the court exceptions were duly
taken, and it is now assigned for error.

The plaintiffs’ case was this: In the year 1879 they imported
from China several invoices of merchandise, subject to an ad
valorem duty, the value of which was stated in the invoices in
Mexican silver dollars, the currency of the country whence the
goods were exported. In converting the value of the invoices,
as expressed therein, from Mexican silver dollars into the value
by which the actual ad valorem duty upon them was to be ascer-
tained, the dutiable value was arrived at in each case by esti-
mating the value of the Mexican dollar in accordance with the
value of such coin as estimated by the director of the mint, and
proclaimed by the Secretary of the Treasury on the 1st day of
January of the year during which the importations were made ;
and the value of the Mexican dollar so ascertained, estimated
and proclaimed, was $1.014%, and duties were assessed upon the
importations accordingly.

The plaintiff offered to prove that this valuation of the Mexi-
can dollar, as estimated and proclaimed, was erroneous in this,
to wit, that it was based on the value of the Mexican dollar as
compared with the silver dollar of the United States, whereas
it ought by law to have been estimated and proclaimed by re-
lation to the value of the gold dollar of the United States, and
that this would have diminished the dutiable value of the goods
imported, by the difference between from 84 cents to 867
cents, and 1015 cents, as the value of the Mexican dollar, vary-
ing, according to the dates of the several importations, with
the commercial difference in value between gold and silver.
The evidence offered on this point was rejected, and the ruling
of the court, in its instruction to the jury to return a verdict
for the defendant, was based on the proposition that, in assess-
ing the duties collected on the value of the invoices, reduced
from Mexican silver dollars to the money of account of the
United States, the collector and importer were concluded by
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the estimate of the director of the mint, proclaimed by the
Secretary of the Treasury, and then in force.

In opposmon to that, it is contended that such estimate is
not conclusive, in a case where it can be shown that it is based
on the value of the foreign silver coin computed in terms of
the silver dollar, instead of the gold dollar, of the coinage of
the United States, in violation, it is argued, of the statutory
rule prescribed for making such estimate, which requires that
the value of the foreign coin, so estimated, shall be expressed
in the money of account of the United States, the standard
unit of value of which is assumed to be the gold dollar and not
the silver dollar.

Section 2838 Rev. Stat. requires all invoices of merchandise,
subject to a duty ad valorem, to be made out in the currency
of the place or country from whence the importation shall be
made, and that they shall contain a true statement of the
actual cost of such merchandise in such foreign currency or
currencies, without any respect to the value of the coins of the
United States, or of foreign coins, by law made current within
the United States in such foreign place or country.

Section 3564 Rev. Stat. is as follows: “The value of foreign
coin, as expressed in the money of account of the United
States, shall be that of the pure metal of such coin of standard
value; and the values of the standard coins in circulation of
the various nations of the world shall be estimated annually by
the director of the mint and be proclaimed on the first day of
January by the Secretary of the Treasury.”

The value of foreign coins, as ascertained by the estimate of
the director of the mint and proclaimed by the Secretary of
the Treasury, is conclusive upon custom-house officers and im-
porters. No errors alleged to exist in the estimate, resulting
from any cause, can be shown in a judicial proceeding, to affect
the rights of the government or individuals. There is no value,
and can be none, in such coins, except as thus ascertained ; and
the duty of ascertaining and declaring their value, cast upon
the Treasury Department, is the performance of an executive
function, requiring skill and the exercise of judgment and dis-
cretion, which precludes judicial inquiry into the correctness of
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the decision. If any error, in adopting a wrong standard, rule,
or mode of computation, or in any other way, is alleged to
have been committed, there is but one method of correction.
That is to appeal to the department itself. To permit judicial
inquiry in any case is to open a matter for repeated decision,
which the statute evidently intended should be annually set-
tled by public authority ; and there is not, as is assumed in the
argument of the plaintiff in error, any such positive and
peremptory rule of valuation prescribed in the statute, as
serves to limit the discretion of the Treasury Department in
making its published estimate, or would enable a court to cor-
rect an alleged mistake or miscalculation. The whole subject
is confided by the law exclusively to the jurisdiction of the ex-
ecutive officers charged with the duty ; and their action cannot
be otherwise questioned.

Such was the principle announced in the case of Cramer v.
Arthur, 102 U. S. 612. It was there said, “ That valuation, so
long as it remained unchanged, was binding on the collector
and on importers—just as binding as if it had been in a per-
manent statute, like the statute of 1846, for example. Parties
cannot be permitted to go behind the proclamation, any more
than they would have been permitted to go behind the statute,
for the purpose of proving, by parol or by financial quotations
in gazettes, that its valuations are inaccurate. The government
gets at the truth as near as it can, and proclaims it. Importers
and collectors must abide by the rule as proclaimed. It would
be a constant source of confusion and uncertainty if every im-
porter could on every invoice, raise the question of the value
of foreign moneys and coins,” pages 616, 617. . . . “If
existing regulations are found to be insufficient, if they lead to
inaccurate results, the only remedy is to apply to the Presi-
dent, through the Treasury Department, to change the regu-
lations.” Page 619.

There was no error in the ruling of the Circuit Court, and
the judgment is Affirmed.
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Statement of Facts.

WHEELER & Others v. NEW BRUNSWICK & CANADA
RAILROAD COMPANY.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF CONNECTICUT.

Argued April 16, 1885.—Decided May 4, 1885.

A, by letter dated January 31, acknowledged to B, Vice-President of C, a Cor-
poration, that he had bought of him as representative of C, one thousand
tons of old rails for delivery before August 1, and also two to six hundred
tons for delivery between August 1 and October 1. B, by letter of same
date, signed in the corporate name, B, Vice-President, accepted the order, -
and agreed to deliver the rails. On the 17th February B wrote A, enclos-
ing a corporate ratification of the sale which stated the ton as ¢ per ton of
2,000 pounds.” A replied February 28 that he understood at the time of
the sale, and still understood the sale to be ‘“absolute, final, unconditional,”
needing no ratification, and that the number of pounds in each ton under
the contract “was not 2,000 but 2,240.” C made no answer before June
14, when it notified A that it had 1,000 tons old rails ready for delivery,
and that without waiving its rights under the contract, to avoid dispute it
made the tender, ‘“at gross weight of 2,240 1bs. to the ton.” A replied that
he did *“ not recognize the existence of any such contract of sale,” and de-
clined to designate a place for delivery. The court below found that B had
authority to make the contract, and that each party at the time of its mak-
ing understood the word ¢ ton” to mean a ton of 2,240 pounds. On these
facts, Held, (1) That there was a iegal contract between the parties ; (2)
That C was not estopped from setting it up against A ; (3) That the con-
tract was not repudiated and terminated by C in such manner as to dis-
charge A from further obligation ; (4) That A was bound to accept from
C, between August 1 and October 1, any amount of rails between the
limits of two hundred tons and six hundred tons.

This was an action at law brought by defendant in error, as
plaintiff below, to recover damages of plaintiffs in error, for
refusal to receive a quantity of old rails under a contract. The

facts which make the case are stated in the opinion of the
court.

Mr. J. K. Beach and Mr. E. J. Phelps for plaintiffs in error.

Mr. John W. Alling and Mr. C. R. Ingersoll for defendant
in error.
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Mz. Justice MrLLer delivered the opinion of the court.

The case was submitted to the court without a jury, and the
question to be decided here is, whether on the finding of facts
the judgment for plaintiff below is right.

The action was brought by the railroad company on the
following agreement :

“ New Haven, Jan’y 81, 1880.
James Muronig, Esq.,
V. Prest N. Brunswick & Canada £2. R2.
Drar Sir: We have this day bought of you, as representa-
_ tive of the New Brunswick & Canada R. R. Co., one thousand
tons old rails, for delivery in New York or New Haven (at
our option), at 30, without duty, and delivery to be before
Aug. 1st; and also two (2) to six hundred tons, for delivery in
New York or New Haven, between August 1st and October
1st, at $28, without duty. Terms in each case cash ag’st B.
L. and insurance policy in satisfactory company.
Very resp’y, E. S. WreeLer & Co.”

“ New Havex, Jan’y 31, ’80.
S. WaerLer & Co., New Haven.
We hereby accept your order of this date, and will deliver
rails at place and on terms named. Resp.
New Brunswick & Canapa R. R. Co,
James Mugrcnig, V. Pres't.”

There was a tender of the rails by the railroad company, and
a refusal to receive or pay for them by Wheeler & Co.

The court finds as a matter of fact that the contract wasa
valid contract, and that Murchie had authority to make it on
behalf of the company. The controversy in the case grows
out of the following correspondence subsequent to the making
of the contract by the execution and delivery of the foregoing
papers:

“ 8. StEPHEN, Feb. 17th, 1880.
Megss. E. S. WareLer & Co., New Haven.

Dear Sirs: I herewith enclose a copy of resolution passed

at our meeting of directors yesterday.
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This confirmed the sale ‘made by me to you’ by the com-
pany, which was done on my arrival home.

The car-wheels and chains that we had on hand were sold
before I came home. We will have a large quantity by the
time we ship our rails.

Please acknowledge the above. )

Yours, truly, James MURCHIE.

New Brunswick & Canada Railroad Company.

Minute of a resolution passed at a directors’ meeting Feb-
ruary 16, 1880.

Resolved, That the following sale of old rails, made by Mr.
James Murchie to Messrs. E. S. Wheeler & Co., New Haven,
Conn., be confirmed: Sold Messrs. E. S. Wheeler & Co. one
thousand tons of old rails, for delivery in New York or New
Haven, at their option, before August the 1st next, at thirty
dollars ($30) per ton of 2,000 lbs., the duty to be paid by
Wheeler & Co., and also two hundred to six hundred tons, for
delivery in New York or New Haven between August 1st and
October 1st, at twenty-eight ($28) per ton of 2,000 lbs., the
duty to be paid by Wheeler & Co. In each case cash against
invoice bill of lading. Insurance policy in satisfactory com-
pany.

True copy : F. H. Toop, Pres.”

“Nrw Haven, Feb. 28, 1880.
Javrs Murcntg, Esq., Vice Pres't New Brunswick &
Canada . R. Co., St. Stephens, Canada.

Drar S1r: We received duly your favor of the 17th inst.,
enclosing what purports to be a certified copy of a resolution
adopted by the directors of the N. B. & C. R. R. Co. in
reference to the sale of old rails made by you on behalf of that
company to us on the 31st ult. We assume that this resolution
was passed merely as a matter of form, and a copy has been sent
to us for our information solely, as no mention was made at the
time of the negotiations that you acted subject to any approval
by your company. 'We understood then, and understand now,
that the sale made at that time on behalf of your company was
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an absolute and final unconditional sale. We do not under-
stand, further, that this resolution was forwarded to us with
the view of in any way modifying that sale in any of its terms.

Furthermore, we understood at the time, and now understand,
that the number of pounds in each ton of this contract, there
being no contrary specification when the contract was made,
was not 2,000 but 2,240. Old rails, like other scrap and like
pig-iron, are bought and sold by the gross ton, not only in this
market but in every foreign market. The custom of the trade
fixing 2,240 as the standard number of pounds in a ton of old
rails is universal, and can be excluded from operating on con-
tracts only by distinct conditions fixing some other quantity.
No such conditions were mentioned in the contract of your
company with us, and we look, therefore, for the delivery of
the rails within the dates named in the contract of your com-
pany, and in ‘gross’ not ‘net’ tons. We make no doubt but
that your understanding of that contract is in accord with ours,
and that in so far as this resolution fixes a different number
of pounds for each ton, that it so fixes them by an oversight
on the part of the directors. We hope to hear from you at
your early convenience.

Very truly yours, E. S. WHEELER.”

No answer was made to this letter, nor was any further cor-
respondence had until June 14, when the railroad company
notified Wheeler & Co. by letter that they had the 1,000 tons
of old rails ready for delivery, and added—

“In your letter to James Murchie, as vice-president of our
company, of February 28, last, you construe the contract as
meaning that the ton of rails specified in that contract is
2,240 lbs., or the gross ton; now, without waiving any of our
rights under that contract, but to avoid dispute, we tender you
the delivery of the thousand tons at gross weight of 2,240 lbs.
to the ton, and ask your determination whether the delivery
shall be made at New Haven or New York.

New Brunswiock & Canapa Rairroap Co.
By F. A. Pikg, Special Agent.”
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To which reply was made by the plaintiffs in error as follows:

“New Haven, June 15, 1880.
New Bruxswick & Canapa Rarrroap Co.

GexTLEMEN : Your letter of yesterday, advising us that you
are ready to deliver to us 1,000 tons of old rails, and asking us
to designate a port of delivery, is received.

As we do not recognize the existence of any such contract
of sale as your letter contemplates, we have no instructions to
offer upon the subject.

It is true that we tried last winter to buy of you 1,000 gross
tons of old rails at a price which would have netted us a large
profit; but this we had to lose, as your company insisted that
they were selling net tons, and no contract resulted upon which
we could base our sales.

Very truly yours, E. S. WazeeLer & Co.”

A similar correspondence took place between the parties in
August, in reference to the six hundred tons tendered by the
railroad company under the clause of the contract for two to
six hundred tons to be delivered in that month.

The court finds as a fact that each of the parties, at thetime
the contract was made, understood that the word tons meant
tons of 2,240 pounds, and there was no misunderstanding be-
tween said persons (Wheeler and Murchie) as to the true intent
and meaning of the contract. The court also finds that Mur-
chie was duly authorized to make the contract on behalf of his
company, and it rendered judgment for the plaintiff.

1. It is assigned for error that no legal contract between the
parties to the action was established.

2. That, if any contract existed at any time, the defendant
in error was estopped from setting it up as against the plain-
tiffs in error by the pleadings and by the facts proved.

3. If such contract existed, it was repudiated and terminated
by the defendant in error in such manner as to discharge the
Plaintiffs in error from further obligation.

4. Damages were more than plaintiff was entitled to recover.

As regards the first of these propositions, it is sufficient to
VOL. cxv—3
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say that the Circuit Court finds as a fact that there was a
contract made. It also finds other facts which establish that
proposition beyond controversy, namely, that Murchie and
Wheeler, who signed and delivered the papers which consti-
tuted the written agreement, had authority to do so and to bind
the parties to their action. The agreement, on its face, makes
a contract. The court finds that there was no mistake or mis-
understanding between Wheeler and Murchie as to the number
of pounds which the ton should contain.

It is, therefore, to be taken, as the foundation of the whole
case, that when these papers were signed and delivered at New
Haven, January 31, a valid and completed contract, the one on
which the suit was brought, existed between the parties to the
suit.

The second and third grounds of error may be considered
together. "What was done by the railroad company which re-
pudiated and terminated the contract and discharged Wheeler
& Co. from its obligation, or estopped the railroad company
from setting it up against them ?

It is to be observed that to annul or set aside this contract,
fairly made, requires the consent of both parties to it, as it did
to make it. There must have been the same meeting of minds,
the same agreement to modify or abandon it, that was nec-
essary to make it. All that was said or done, on which reli-
ance is placed, for that purpose, is in the two letters, one writ-
ten seventeen days after the contract was completed and the
other twenty-eight days afterwards.

The first of these, that of Murchie to Wheeler & Co., en-
closing the resolutions of the directors of the railroad company,
so far from repudiating the contract or denying its force and
validity, by this resolution, in express terms, affirms it.
Though the contract needed no ratification to make it binding,
the company here ratifies what its vice-president had done. In
doing this, it thought proper to place its own construction on
the word “ton,” as used in the contract; but neither in the
resolution of the directors nor in the letter of Mr. Murchie is
there the slightest intimation that a difference of opinion on
this matter would be relied on as impairing the obligation of
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the contract. If they believed that their construction was the
right one, it was the simplest piece of justice and precaution to
suggest it, leaving the question, as by law it must be left, to a
court to construe, if the difference was insisted on by either
party. Finding that Wheeler & Co. did not concur in this con-
struction, the railroad company waived their view of it, and
tendered performance in accordance with the view of the other
party.

Looking now to what was said by Wheeler & Co. in reply to
this, it is still clearer that they did not entertain for a moment
the idea of an abandonment or rescission of the contract; but,
on the contrary, that they insisted on its continued existence
and on performance of it according to their understanding of
its meaning. After stating that they did not understand that
the contract needed the ratification of the company to make it
valid, they say: “ We understood then, and understand now,
that the sale made at that time on behalf of your company
was an absolute, and final, unconditional sale. We do not
understand, further, that this resolution was forwarded to us
with the view of in any way modifying that sale in any of its
terms.” Certainly this was a fair construction of the resolu-
tion. Then, after commenting on the commercial meaning of
the word “tons,” which could only be varied by express con-
ditions in the contract, they say: “ No such conditions were
mentioned in the contract of your company with us, and we
look, therefore, for the delivery of the rails within the dates
named in the contract of your company, and in ‘gross’ not
‘net’ tons.”

They then add their belief that Murchie, to whom the letter
was addressed, understood the contract as Wheeler did as to
the number of pounds to the ton.

The correspondence ceased here until the time for delivery
of the rails arrived. Nothing more was said or done by either
party during this time. The last word from each to the other
was a clear assertion of the existence of a valid contract, and
the very last words of the correspondence was the assertion
of Wheeler & Co. that “ we look for the delivery of the rails
Wwithin the dates named in the contract.” When, therefore, on
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the 14th of June, the railroad company notified Wheeler &
Co. that they were ready to comply with the contract by de-
livering tons of 2,240 pounds, and requested to know whether
it should be made at New York or New Haven, they must
have been surprised by the letter of Wheeler & Co., denying
the existence of the contract, and treating the matter as a
negotiation from which no contract resulted. The contrast
between this and their last letter of February 28th is indeed
remarkable.

By this letter of June 14th Wheeler & Co. do not place their
refusal to receive on the ground now set up by counsel, namely,
that though a contract was made, it had been waived or aban-
doned by the parties, or by the railroad company, or that the
company was estopped from enforcing it; but on the broad
ground that the negotiations for the sale and purchase of the
iron had failed, and had never become a contract because of the
disagreement as to the difference between net and gross tons.

As there was a contract, as neither party had abandoned it,
or expressed any purpose to do so, Wheeler & Co. were bound
to accept and pay for the rails when tendered, unless they have
some other good reason for not doing so.

It is said such reason is to be found in the silence of the rail-
road company after the receipt of the letter of Wheeler & Co.
to Murchie of the 28th of February, by which the railroad
company is estopped from enforcing the contract. It would
be difficult to make out such an estoppel from mere silence,
since nothing remained to be done by either party until the
time for performance came. If the letter of Wheeler & Co.
had expressed any doubt of the binding force of the contract,
or had made any proposal for its modification, or had suggested
a willingness to reconsider the question of weight of the tons,
there might be some reason why the railroad company should
have responded, and why a failure to respond might be some
small evidence of want of good faith.

But these letters show a determination on both sides to in-
sist on their rights under the contract, and Wheeler & Co.’s
letter left no answer to be made unless the other party should
yield its construction of the contract. It was not bound to do
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this. It had a right to insist on the contract, and to refer its
performance of it to the courts in case it became necessary.
The railroad company could, when the time for delivery of the
rails came, deliver the one thousand tons by either standard.
If the other party accepted there was an end of the matter.
If it did not, it could accept pro tanto, and sue for the balance,
or it could refuse to accept at all. DBut in all this the contract
would remain, and would be the measure of the rights of the
parties in court or out of it.

There was, therefore, no necessity for the railroad company
to reply to the letter of Wheeler & Co. It was not bound to
say any more than it had said as to the true meaning of the
contract. There was no demand in the letter of Wheeler &
Co. that the railroad company should accept its construction.
There was no intimation that if this was not done the contract
was at an end, or would be abandoned.

Let us suppose that the price of iron had risen instead of de-
clining during this three or four months, and the railroad com-
pany had failed to deliver, would Wheeler & Co. have lost
their right of action by anything in their letters, or by the ces-
sation of the correspondence? Clearly not. And yet, if that
correspondence released one party, it must have released both.
There remained no obligation, unless it was mutual. The right
to deliver and require payment, and the right to require deliv-
ery, were correlative rights, one of which could not exist with-
out the other.

The judgment of the court that plaintiff was entitled to
recover is right.

The objection to the amount of the recovery rests upon the
contention of defendants that they were only bound by the
contract for the October delivery to accept two hundred tons,
while the court held them bound for the difference in price
for six hundred tons.

We concur with the Circuit Court in holding that when
Wheeler & Co. say we have bought of you (the railroad com-
pany) “from two (2) to six hundred tons for delivery in New
York or New Haven between August 1st and October 1st”
that they agreed to accept any amount of old rails between
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those limits. The company was selling old rails. It knew
that by August it would have a thousand tons. It did not
know how much more they would have by October 1. It in-
tended to secure the sale of what it might have, between two
hundred and six hundred tons.

Besides, as it was bound to do the first act in performance
of the contract by delivering the iron, the option, if there was
one, was with the railroad company. The defendants were
never in condition to exercise this option, if one existed. Zown-
send v. Wells, 3 Day, 327; Patchin v. Swift, 21 Vermont,
292; M’ Nitt v. Clark, 7 Johns. 465.

The judgment of the Circuit Court is Affirmed.

Mz. Justice BraTcarorp, with whom concurred M. Justice
Frerp, Mr. Justice Harvan, and Mr. Justice Marruews,
dissenting.

Justices FreLp, HarLan, Marraews and myself are unable
to concur in the judgment of the court in this case. Wkhen
the directors of the Railroad Company came to consider, as a
Board, the transaction between Murchie and Wheeler & Co.,
they took it up, as their resolution states, as a sale by Murchie
to Wheeler & Co., and confirmed it on behalf of the Railroad
Company, as a sale of tons of 2,000 Ibs. When Wheeler &
Co. received Murchie’s letter enclosing a copy of the resolu-
tion of the Board, their letter of reply of February 28, 1880,
states their understanding to be, that the sale was not made
subject to approval by the Railroad Company, and that the
ton was 2,240 lbs., and that they look for the delivery of the
rails in gross and not net tons. But the resolution of the
Board expressed the contrary view, as to the ton, and so the
letter proceeds to say, that Wheeler & Co. make no doubt that
Murchie’s understanding of the contract, as he had made it, is
in accord with that of Wheeler &.Co., and that, in so far as
the resolution of the Board fixed 2,000 pounds for each ton, it
did so by an oversight on the part of the directors. This was
a plain appeal to Murchie, to bring his understanding of the
contract to bear on the directors, to induce them to change
their view and their statement of the contract, in respect of
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the tons; and it was followed up by the closing words of the
letter: *“ We hope to hear from you at your earliest conveni-
ence.” The whole tenor of this letter was to throw the mat-
ter into the field of negotiation and arrangement, where the
Railroad Company asked to have it put. That Company
plainly said to Wheeler & Co.: “If you regard the ton in this
contract as a gross ton, we do not; and, if you do, we do not
think there is any contract.” Wheeler & Co. replied: “ We
do, and we think such was Mr. Murchie’s view at the time, and
that your directors have committed an oversight in their reso-
lution which ‘fixes’ the ton at 2,000 pounds; but, in view of
all this, we ask to hear from you at your early couvenience
about it.” At that date old rails were $33.50 to $34 a ton of
2,240 pounds, without duty. The contract price was $30
and $28, without duty. The contract was a good one for
Wheeler & Co., if they could then sell the rails, for future
delivery, at the market rate of that date, and if the tons of the
contract were 2,240 pounds. So, it was important for them to
know whether the Railroad Company would adhere to the view
stated in the resolution or would recede from it; and they
sought to learn. But they received no reply from Murchie or
his Company. They had a right to take the Company at its
word and to act on its solemnly announced understanding of
the contract. They did so and refrained from turning the
contract to any benefit by a re-sale of the rails. They were
dealers in rails and bought only to resell. They did not buy
to use otherwise. This the Railroad Company and Murchie
knew.

Now, what is the finding of the Circuit Court? It is, that
Murchie in fact understood that the tons of the contract were
2,240 pounds, as did Wheeler & Co. ; that the Company, while
not misunderstanding, intended to induce Wheeler & Co. to
think it misunderstood, for the purpose of having Wheeler & Co.
agree that the tons should be 2,000 pounds; that this conduct
was “ disingenuous ;” and that the natural effect of a failure
to reply to Wheeler & Co.’s letter was to create * great uncer-
tainty ” on the part of Wheeler & Co., and to cause “annoy-
ance and pecuniary loss” to them. On these facts, it is held,
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that, when the market price of the rails has fallen to one-half
of the contract price, the Company can insist on compelling
Wheeler & Co. to take the rails at the contract price, because
the Company then chooses to turn around and say: “ The ton
was and is 2,240 pounds. We were wrong all the time, and
you were right; and we now reply to your letter, by saying
that we did commit an ‘oversight’ in our resolution, as you
suggested.”

We can sanction no such view of the rights of the parties to
a commercial transaction. The company made statements, in
its resolution and letter, which the Circuit Court finds were
not true, as to its understanding regarding the ton ; and which
that court finds it knew were not true; and which that court
finds it intended should be regarded by Wheeler & Co. as
honestly made ; and which it is clear it intended Wheeler &
Co. should act upon; and which they did act upon to their in-
jury. The actual ground of recovery by the company in this
case is based on preof of the untruth of the assertions made by
the company, followed by the proposition that Wheeler & Co.
had no right to believe and rely on those assertions. Every ele-
ment exists to estop the company from denying the truth of
those assertions, and from insisting that Wheeler & Co. should
not have relied on them. There is not a suggestion impeaching
the good faith and fair dealing of Wheeler & Co. They were
not guilty of any deceit or misrepresentation; they held out
no false light ; they did not attempt to procure an advantage
by an untrue statement of their understanding of the contract;
they did not mislead the other party to his injury. Their
letter to Murchie of February 28 was a model of mercantile
candor and fair dealing. It demanded a reply. The absence
of a reply was no ground for supposing that the company had
abandoned the position it took in the resolution, for Wheeler &
Co. did not then know, what they learned afterwards, that the
resolution was a sham and a false pretence.

The conclusion seems to us to follow inevitably, under the
findings of the Circuit Court, that the company had lost its
right to recover on the contract; and we, therefore, dissent
from the judgment of affirmance.
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IN ERROR TO THE CIRCUIT COTURT OF THE UNITED STATES FOR THE
DISTRICT OF MINNESOTA.

Submitted April 24, 1885.—Decided May 4, 1885.

The filing of separate answers, tendering separate issues for trial by several
defendants sued jointly in a State court, on a joint cause of action in tort,
does not divide the suit into separate controversies so as to make it remova-
ble into the Circuit Courts, under the second clause of § 2, act of March 3,
1875. :

Louisville & Nashwville Railroad Co. v. Ide, 114 U. 8. 52, where a like decision
was made as to actions ez-contractu, affirmed and applied.

This was an action in tort commenced in a State court
against several defendants on a joint cause of action; removed
to the Circuit Court as a separable controversy after filing of

separate answers, and thence remanded to the State court.
This writ of error was brought to review this judgment of the
Circuit Court. The facts are stated in the opinion of the court.

Mr. Gordon E. Cole for plaintiffs in error.
No brief filed for defendants in error.

Mr. Curer Justice Warre delivered the opinion of the court.

This is a writ of error brought under § 5 of the act of
March 3, 1875, ch. 187, 18 Stat. 470, for the review of an order
of the Circuit Court remanding a cause which had been re-
moved from a State court. The suit was brought by Tvedt
Brothers, citizens of Minnesota, against Carson, Pirie, Scott &
Co., citizens of Illinois, and Owen J. Wood and Theodore S.
Stiles citizens of Minnesota, to recover damages for a mali-
clous prosecution, it being averred in the complaint that ¢ the
said defendants, confederating together, and with a malicious
and unlawful design and intent had and entertained by them,
and each of them, to injure, oppress, and harass these plaintiffs,
and to break them up in business, wrongfully, maliciously, un-
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lawfully, and without any reason, or provocation, or probable
cause, caused a certain action to be commenced against these
plaintiffs, in which said Carson, Pirie, Scott & Co. were plain-
tiffs, for the pretended recovery of money, . . and then
and there wrongfully, unlawfully, and maliciously, and with
the aforesaid intent so had and entertained by each and all of
sald defendants, wickedly and maliciously conspired together,
and without probable cause, caused to be issued . . a writ
of attachment upon the stock of goods, wares, and merchan
dise of these plaintiffs; . . that, under said writ of attach-
ment, and by direct instruction of the defendants, the sheriff
of said county levied the same upon the stock of goods and
closed up the store, and stopped and broke up the business of
these plaintiffs.” The defendants, Wood & Stiles, answered
separately from their co-defendants, denying all malice and
conspiracy, and saying that they, asattorneys-at-law, and acting
for and under the instructions of Carson, Pirie, Scott & Co.,
broughv the action and sued out the attachment in good faith,
and not otherwise. The other defendants also filed a separate
answer, admitting that they caused the action to be brought
and the attachment to be issued, and that the attachment had
been vacated, though the action itself was still pending and
undisposed of.

Upon these pleadings Carson, Pirie, Scott & Co. filed a peti-
tion under the second clause of § 2 of the act of 1875, for the
removal of the cause to the Circuit Court of the United States,
on the ground that as the action was in tort and therefore in
its nature severable, there was in it “a controversy which is
wholly between citizens of different States, to wit, between the
plaintiffs and Pirie, Scott & M’Leish, . . and that said con-
troversy can be fully determined as between them.”

After the case got into the Circuit Court on this petition, it
was remanded because there was but one controversy in the
suit, and that between the plaintiffs, citizens of Minnesota, on
one side, and all the defendants, citizens of Minnesota and Illi-
nois, on the other. This ruling is the only error assigned.

It has been decided at this term in LZowisville & Nashville
Railroad Co. v. Ide, 114 U. S., 52, that, in a suit on a contract
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brought by a citizen of one State against a citizen of the same
State and a citizen of another State, there was no such separate
controversy as would entitle the citizen of the other State to
remove the cause, even though he answered separately from
his co-defendant setting up a separate defence, and the statutes
regulating the practice, pleadings, and forms and modes of pro-
ceedings in the State where the suit was brought, allowed
judgments to be given in actions ez contractu for one or more
plaintiffs and for one or more defendants. In that case it was
said: “ A defendant has no right to say that an action shall be
several, which a plaintiff elects to make joint. Smith v. Rines,
2 Sumner, 348. A separate defence may defeat a joint re-
covery, but it cannot deprive a plaintiff of his right to prose-
cute his own suit to final determination in his own way. The
cause of action is the subject matter of the controversy, and
that is, for all the purposes of the suit, whatever the plaintiff
declares it to be in his pleadings. Here it is certain joint con-
tracts entered into by all the defendants for the transporta-
tion of property. On the one side of the controversy upon
that cause of action is the plaintiff, and on the other all the
defendants.”

We are unable to distinguish this case in principle from
that. There is here, according to the complaint, but a single
cause of action, and that is the alleged malicious prosecution
of the plaintiffs by all the defendants acting in concert. The
cause of action is several as well as joint, and the plaintiffs
might have sued each defendant separately, or all jointly. It
was for the plaintiffs to elect which course to pursue. They
did elect to proceed against all jointly, and to this the defend-
ants are not permitted to object. The fact that a judgment in
the action may be rendered against a part of the defendants
only, does not divide a joint action in tort into separate parts
any more than it does a joint action on contract.

The order remanding the cause is Affirmed.

}\IR. Justice Harraw, with whom concurred Mg. JusticE
Woons, dissenting.
Mgr. Justice Woops and myself dissent from the opinion and
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judgment in this case. Although the action is, in form, against
all of the defendants jointly, it is, practically, a separate one
against each defendant; for, it is conceded, that, by the laws
of Minnesota, it would not be wholly defeated if the plaintiffs
failed to establish a cause of action against all of the defend-
ants. They would be entitled to judgment against the defend-
ant or defendants against whom a case was made. Had the
suit been only against the defendants who are citizens of
Illinois, as it might have been, the right of the latter to remove
it into the Circuit Court of the United States would not be
questioned. DBut it seems by the present decision, that their
right of removal has been defeated by the act of the plaintiffs
in uniting with them, as defendants, citizens of Minnesota,
against whom, as is conceded, it was not necessary tc intro-
duce any evidence whatever in order to entitle the plaintiffs to
a judgment against the other defendants. As in most, if not
in all, the States, the local statutes dispense with the verifica-
tion of pleadings in actions of tort, this convenient device
will be often employed. When, for instance, a citizen of New
York has a cause of action, sounding in damages, against
a citizen of New Jersey, who happens to go within the juris-
diction of the former, State, the plaintiff can join a citizen of
New York as a co-defendant, charging them jointly with
liability to him for damages claimed. And when the citizen
of New Jersey asks a removal of the suit to the Federal court,
he is met with the suggestion that it is for the plaintiff, in his
discretion, to sue him separately, or jointly with others. Upon
his application to remove the cause, the State court may not
institute a preliminary inquiry as to whether the plaintiff had,
in fact, a cause of action against the defendant citizen of New
York. It is not for that court, in advance, to determine the
good faith of the plaintiff in making a citizen of New York a
co-defendant with the citizen of New Jersey. The removal
statutes make no provision for such an inquiry, and the State
court, by the decision just rendered, must look alone to the
cause of action as set out in the petition or complaint. When,
in the case supposed, the evidence is concluded, and it ap-
pears that there is, in fact, no cause of action against the de-
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fendant citizen of New York, it is too late for the removal to
occur; for it must be had, if at all, before the suit could be
tried in the State court. It seems to us that where the plain-
tiff, in a suit against several defendants in tort, is not required
to prove a joint cause of action againstall of them, but may have
judgment as to those against whom he makes a case, there is,
within the meaning of the act of Congress, a controversy in the
suit, which is wholly between the plaintiff and each defendant,
and finally determinable, as between them, without the presence
of the other defendants as parties in the cause. The suit, there-
fore, belongs to the class which, under the act of 1875, may
be removed into the Federal court. The decision in this case,
it seems to us, restricts the right of removal, under the act of
1875, by citizens of States, other than that in which the suit is
brought, within much narrower limits than those established
by previous legislation; and this, notwithstanding it was in-
tended by that act to enlarge the right of removal, especially
in respect to controversies between citizens of different States.

GWILLIM ». DONNELLAN & Another.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF COLORADO.

Argued April 1, 1885.—Decided May 4, 1885,

In proceedings under Rev. Stat. 88 2325, 2326 to determine adverse claims to
locations of mineral lands, it is incumbent upon the plaintiff to show a
location which entitles him to possession against the United States as well
as against the other claimant : and, therefore, when plaintiff at the trial
admitted that that part of his claim wherein his discovery shaft was situ-
ated had been patented to a third person, the court rightly instructed the
jury that he was not entitled to recover any part of the premises, and to
find for defendant.

These were proceedings under Rev. Stat. §§ 2325, 2326 to
determine adverse claims to a mineral location. The facts are
stated in the opinion of the court.
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Mr. E. T. Wells for plaintiff in error, submitted on his brief.

Mr. Enoch Totten and Mr. Charles H. Toll (Mr. Edward O.
Wolcott was with them on the brief) for defendants in error.

Mg. Cmer Jusrice Warre delivered the opinion of the
court.

This is a suit begun July 7, 1881, under Rev. Stat. § 2326, to
determine the rights of adverse claimants to certain mining
locations. Donnellan and Everett, the defendants in error
here, and also the defendants below, were the owners of the
Mendota claim, or location, and Gwilliin, the plaintiff in error
here, and the plaintiff below, the owner of the Cambrian.
The two claims conflicted. The defendants applied, under Rev.
Stat. § 2325, for a patent of the land covered by their location,
and the plaintiff filed in due time and in proper form his ad-
verse claim. To sustain this adverse claim the present suit was
brought, which is in form an action to establish the right of
the plaintiff to the premises in dispute, and to the possession
thereof as against the defendants, on account of a “prior loca-
tion thereof as a mining claim in the public domain of the
United States.”

The question in the case arises on this state of facts:

Upon the trial the plaintiff gave evidence tending to show
that Isaac Thomas, on the 16th of May, 1878, discovered in
the public domain, and within the premises described in the
complaint, a vein of rock in place, bearing gold and silver, and
sunk a shaft to the depth of ten feet or more, to a well-defined
crevice, and located the premises under the name of the Cam-
brian Lode, and performed all the acts required by law for a
valid location. The plaintiff got his title from Thomas. In
the answer of the defendants they set up title under the Men-
dota claim, located, as they allege, November 19, 1878. The
plaintiff, in presenting his case to the jury, stated in effect that
after the location of the claim by Thomas, and before his con-
veyance to the plaintiff, one Fallon instituted proceedings to
obtain a patent from the United States for another claim, in-
cluding that part of Thomas’ claim wherein was situated the
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discovery shaft sunk by him; that no adverse claim was inter-
posed, and Fallon accordingly entered his claim and obtained a
patent therefor ; and, before any new workings or developments
done or made by Thomas upon any part of his claim not
included in this patent, the defendants entered therein and
located the same as a mining claim in the public domain.
Upon this statement the court “ruled that, inasmuch as that
part of the claim of said Thomas, wherein was situated his
discovery shaft, had been patented to a third person, the
plaintiff was not entitled to recover any part of the premises,
and instructed the jury to find for the defendants.” This in-
struction is assigned for error.

Thomas made his location as the discoverer of a vein or lode
within the lines of his claim. He made but one location, and
that for fifteen hundred feet in length along the discovered
vein. All his labor was done at the discovery shaft. There
was no claim of a second discovery at any other place than
where the shaft was sunk.

Section 2320 Rev. Stat. provides that “a mining claim
located after the 10th of May, 1872, . . . shall not exceed
one thousand five hundred feet in length along the vein or
lode ; but no location of a mining claim shall be made until the
discovery of the vein or lode within the limits of the claim
located.” § 2322 gives “the locators of all mining locations,

so long as they comply with the laws of the United
States, and with State, territorial, and local regulations not in
conflict with the laws of the United States governing their pos-
sessory title, . . . the exclusive right of possession and
enjoyment of all the surface included within the lines of their
locations, and of all veins, lodes, and ledges throughout their
entire depth, the top or apex of which lies inside of such sur-
face lines extended downward vertically, although such veins,
lodes, or ledges may so far depart from a perpendicular in
their course downward as to extend outside the vertical side-
lines of such surface location.” The location is made on the
surface, and the discovery must be of a vein or lode, the top or
apex of which is within the limits of the surface lines of such
location. A patent for the land located conveys the legal title
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to the surface, and that carries with it the right to follow a
discovered vein, the apex of which is within the limits of the
grant downwards even though it may pass outside the vertical
side-lines of the location. The title to the vein depends on
the right to the occupancy or the ownership of its apex within
the limits of the right to the occupation of the surface. This
right may be acquired by a valid location and continued main-
tenance of a mining claim, or by a patent from the United
States for the land.

To keep up and maintain a valid location one hundred dol-
lars’ worth of labor must be done, or improvements made,
during each year until a patent has been issued therefor.
§ 2324.

By § 2325 it is provided that a patent may be obtained for
land located or claimed for valuable deposits. To accomplish
this a locator, who has complied with all the statutory require-
ments on that subject, may file in the proper land office an
application for a patent under oath, showing such compliance,

- together with a plat and field notes of his claim, made by or

under the direction of the Surveyor General of the United
States, showing accurately the boundaries of the claim, which
must be distinctly marked by monuments on the ground. He
must also post a copy of his plat, together with a notice of
such application for a patent, in a conspicuous place on the
land embraced in such plat previous to filing his application
for a patent, and he must also file an affidavit of at least two
persons that such notice has been duly posted. A copy of the
notice must be filed in the land office.

Upon the filing of such papers the register of the land office
is required to publish a notice that the application has been
made for the period of sixty days in some newspaper to be by
him designated as published nearest to the claim, and he must,
also post a similar notice for the same time in his own office.

If no adverse claim shall have been filed with the register
and receiver of the proper land office at the expiration of the
sixty days of publication, it shall be assumed that the appli-
cant is entitled to a patent, and that no adverse claim exists;
and thereafter no objection from third parties to the issue of
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the patent shall be heard, except to show that the applicant
has failed to comply with the law. Where an adverse claim
is filed within the time, all proceedings upon the application in
the land office, except in reference to the publication and proof
of notice, are to be stayed until the controversy shali have
been settled or decided by a court of competent jurisdiction, or
the adverse claim waived. It is then made the duty of the ad-
verse claimant to commence proceedings in a court of compe-
tent jurisdiction to determine the question of the right of pos-
session, and prosecute the same to final judgment. After such
judgment shall have been rendered, the party entitled to the
possession of the claim, may, without further notice, file a cer-
tified copy of the judgment-roll with the register of the land
office, together with the certificate of the Surveyor General
that the requisite amount of labor has been expended, or im-
provements made thereon, and the description required as in
other cases. When this has been done and the proper fees
paid, the whole proceedings and the judgment-roll must be
certified to the Commissioner of the General Land Office, and
a patent shall issue for the claim or such portion thereof as the
applicant shall appear from the decision of the court to rightly
possess. If it appears from the decision that several parties
are entitled to separate and distinct portions of the claim,
each party may pay for his portion of the claim; together with
the proper fees, and file the certificate and deseription by the
Surveyor-General, and then the register must certify the pro-
ceedings and judgment-roll to the Commissioner as in the
preceding case, and patents shall issue to the several parties
according to their respective rights. § 2326.

A valid and subsisting location of mineral lands, made and
kept up in accordance with the provisions of the statutes of
the United States, has the effect of a grant by the United
States of the right of present and exclusive possession of the
lands Jocated. If, when one enters on land to make a location
there is another location in full force, which entitles its owner
to the exclusive possession of the land, the first location

operates as bar to the second. Belk v. Meagher, 104 U. 8.
979, 284,

YOL cxXv—4
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To entitle the plaintiff to recover in this suit, therefore, it was
incumbent on him to show that he was the owner of a valid
and subsisting location of the lands in dispute, superior in right
to that of the defendants. His location must be one which
entitles him to possession against the United States, as well as
against another claimant. If it is not valid as against the one, it
is not as against the other. The location is the plaintiff’s title.
If good, he can recover; if bad, he must be defeated.

A location on account of the discovery of a vein or lode can
only be made by a discoverer, or one who claims under him.
The discovered lode must lie within the limits of the location
which is made by reason of it. If the title to the discovery
fails, so must the location which rests upon it. If a discoverer
has himself perfected a valid location on account of his dis-
covery, no one else can have the benefit of his discovery for the
purposes of location adverse to him, except as a re-locator after
he has lost or abandoned his prior right. Belk v. Meagher,
supra.

In this action the plaintiff must recover on the strength of
his own title, not on the weakness of that of his adversary.
The question to be settled by judicial determination, so far
as he is concerned, is as to his own right of possession. He
must establish a possessory title in himself, good as against
everybody. If there had not been a patent to Fallon, it would
have been competent for the defendants to prove, on the trial,
that when Thomas entered Fallon held and owned a valid and
subsisting location of the same property, and was the first dis-
coverer of the lode the apex of which was within the surface
lines of Thomas’ claim. Had this been done the location
of Thomas would have been adjudged invalid, because the land
on which his alleged discovery was made was not open to ex-
ploration, it having been lawfully located and claimed by
Fallon. The admission made by the plaintiff at the trial, and
on which the court acted in instructing the jury to find for the de-
fendants, is the equivalent to such a proof. It showed that after
May 16, 1878, and before November 19, 1878, Fallon had ap-
plied for a patent of the land on which Thomas’ alleged dis
covery was made, and where he had sunk his discovery shaft;
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that Thomas set up no adverse claim, that in due time Fallon
got his patent, and this because under the law the United States
had the right to assume that no adverse claim existed. Having
failed to assert his claim he lost his title as against the United
States, the common source of title to all. The issue of the pat-
ent to Fallon was equivalent to a determination by the United
States, in an adversary proceeding to which Thomas was
in law a party, that Fallon had title to the discovery superior
to that of Thomas, and that consequently Thomas’ location
was invalid. This barred the right of Thomas to apply to the
United States for a patent, and of course defeated his location.
From that time all lands embraced in his location not patented
to Fallon were open to exploration and subject to claim for new
discoveries. The loss of the discovery was a loss of the loca-
tion. It follows that the court did not err in its instructions to
the jury, and the judgment is consequently

Affirmed.

GRANT ». PARKER.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF CALIFORNIA.

Argued April 23, 1885.—Decided May 4, 1885.

A syndicate, of which A and B were members, was formed to purchase a mine,

" and it was agreed before the purchase, as a condition of A’s subscription,
that he should ¢ control the management of the mine.” After the purchase
a board of directors was organized, of which A & B were members. At a
meeting of the Board, of which A had notice, resolutions were passed at the
instigation of B prohibiting the treasurer from paying checks not signed by
the president and vice-president, and countersigned by the secretary ; di-
recting that all orders for supplies and materials from San Francisco should
be made through the head officer there; authorizing the vice president in
the absence of the president, to sign certificates of stock and other papers
requiring the president’s signature ; and authorizing the superintendent of
the mine, in the absence from the mine of the president, to draw on the com-
pany at San Francisco for indebtedness accruing at the mine : Held, That
these resolutions were not inconsistent with the control of the mine by A.
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The facts which make the case are stated in the opinion of
the court.

Mr. Whitaker M. Grant for appellant, submitted on his brief.

Mr. Jokn Jokns [ Mr. Jokn N. Rogers also filed a brief] for
appellee.

Mg. Cuier Justice Warre delivered the opinion of the court.

This is a bill in equity filed by a stockholder and director of
the Fresno Enterprise Company, a California corporation own-
ing the Enterprise mine, against another stockholder and di-
rector, to restrain him “from attending any meeting of the
board of directors to enforce” certain resolutions passed at a
previous meeting, “ which give the vice-president authority to
sign checks or certificates of stock,” when the complainant, the
president of the company, is “ not in the city of San Francisco,
or which authorize the superintendent to draw drafts on the
company when” the complainant is “not at the mine,” and
also restraining the defendant “ from voting on . . . five
thousand six hundred and sixty shares of stock issued to him
under the contract of 3d May, 1881, or any other shares of
stock owned by him, at any meeting of the stockholders for
electing directors or amending the by-laws;” and * that on the
final hearing” the complainant “be decreed to have a con-
tinuing proxy for said five thousand six hundred and sixty
shares.”

The general ground on which the complainant seeks his re-
lief is this:

In May, 1881, an association of capitalists, called in the bill
a “syndicate,” to which both the complainant and defendant
belonged, bought 51,000 of the 100,000 shares of the capital
stock of the company, and in the contract under which the
syndicate was formed it was agreed that the complainant was
“to control the management of the mine.” In the purchase
the complainant became the owner of 17,000 shares, and the
defendant of 5,660. Other persons divided the remaining
928,340 shares between them. The 49,000 shares not purchased
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were held by persons outside of the syndicate. At a meeting
of stockholders, held a few days after the purchase for the
election of directors, the complainant and the defendant, with
one other member of the syndicate, were elected directors, as
the representatives of the purchasers, and two others not in
the syndicate as representatives of the minority stockholders.
The complainant was elected president of the board of directors
and general manager of the mine. The defendant and the di-
rectors who were elected in the interest of the minority stock-
holders seem to have been of opinion that some additional
rules for the government of the affairs of the company were
necessary, and so, as is alleged, by false representations the de-
fendant, in December, 1881, induced some of the members of
the syndicate to agree to the adoption of the following resolu-
tions by the directors :

“ Resolved, That the Bank of California, the treasurer of this
company, be, and is hereby, instructed to pay only such checks
as are signed by the president or vice-president and counter-
signed by the secretary.

“ Resolved, That all orders for supplies and materials from
San Francisco for the company shall be made through the
head office in San Francisco, and payment for the same shall
be made by checks signed by-the president or vice-president and
countersigned by the secretary, at the office in San Francisco.

“ Resolved, That in the absence of the president from the
office of the company in San Francisco, the vice-president, in
accordance with the by-laws, be, and is hereby, authorized to
sign all certificates of stock that are legally issued by the
secretary, as well as all papers requiring the signature of the
president, if he were present at the office.

“ Resolved, That in the absence of the president from the
mine that the superintendent at the mine be, and is hereby,
nstructed to draw drafts on the company at San Francisco for
all indebtedness accruing at the mine.”

These resolutions were adopted by the board on the 4th of
January, 1882, at a regular meeting held that day, of which
the complainant had knowledge, but which he did not attend.
A quorum of directors was present at the meeting and the
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defendant voted for the resolutions. It was to restrain the
defendant from aiding the directors in the enforcement of
these resolutions, and from voting his shares acquired under
the syndicate contract, except in accordance with the will of
the complainant, that this bill was brought.

We are unable to discover any ground for equitable relief
in the case made by the bill. It is undoubtedly true that the
defendant was anxions to have the complainant interested in
the mine, and was willing to become one of a number of per-
sons, of whom the complainant should be one, to purchase
enough of the stock to make the aggregate of their holdings a
majority of the entire capital of the company. It is also true
that the defendant, and all the other members of the syndicate,
yielded to the condition insisted on by the complainant that
“he should have the control of the management of the mine”
if the purchase of the majority of the stock was made, but this
was necessarily subject to such reasonable rules and regula-
tions as should be adopted in a proper way, either by the stock-
holders or the directors, for the government of. the conduct of
the officers of the company. No attempt has been made to
remove the complainant from his office of general manager.
He still “controls the management of the mine,” so far as
anything appears in the bill. ~All that the directors have done
by their resolutions, of which complaint is made, is to prohibit
the Bank of California, the treasurer of the company, from
paying any checks of the company except such as are signed
by the president or vice-president and countersigned by the
secretary ; to direct that all orders for supplies and materials
from San Francisco should be made through the head office in
San Francisco, and paid for in checks signed and countersigned
as above; to authorize the vice-president to sign certificates of
stock and all other papers requiring the signature of the presi-
dent, when the president was away from the office, and au-
thorizing the superintendent at the mine, in the absence of the
president, to draw drafts on the company at San Francisco for
debts incurred there. 'We see nothing in this inconsistent
with the control of the mine itself by the complainant “as if
he owned it.”
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Without, therefore, deciding whether, if the members of the
syndicate should undertake to remove the complainant {rom the
control of the management of the mine without just cause, he

could have preventive relief in equity, we affirm the decree.
Affirmed.

RICHTER ». UNION TRUST COMPANY & Others.

ORIGINAL MOTION IN A CAUSE PENDING ON APPEAL FROM THE CIR-
CUIT COURT OF THE UNITED STATES FOR THE WESTERN DISRICT
OF MICHIGAN.

Submitted April 20, 1885.—Decided May 4, 1885.

On the facts appearing in the averments in the motion and in the affidavits,
the court declines to order a commission to take testimony de dene esse:
there being nothing to indicate that the testimony could not be taken under
the provisions of Rev. Stat. § 866.

This was a motion to take testimony de bene esse in a cause
pending in this court, on ‘appeal. The motion was founded
upon the affidavit of appellant that the bill below was taken
pro confesso as to the Union Trust Company ; that the other
defendant demurred and the demurrer was sustained, and the
cause was here on appeal from the judgment dismissing the
bill on the demurrer; that it could not be reached for hearing
“until the lapse of at least two or three years from the pres-
ent date;” that several witnesses, named in the affidavit, by
whom the appellant expected to make the case stated in his
bill, a copy of which was on file in this court, were aged and
infirm, and resided more than five hundred miles from the
place of trial of the cause ; and that several of them were sin-
gle witnesses to material facts in the cause, which facts could
ouly be proved by them. After stating in detail the names of
the witnesses, and the facts to be proved by each, the deponent
further stated that he had applied to the Circuit Judge in the
district from which the appeal was taken, under the provisions
of Equity Rule 70 for a commission to issue in the cause, to
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take the depositions of the witnesses, which application had
been denied “ because of doubts expressed by said judge of his
power to grant said commission, after said bill was dismissed
and the case appealed.”

Mr. J. P. Whittemore for the motion.
| Mr. H. H. Wells opposing.

Mg. Cnier Justice Warre delivered the opinion of the
court. i

This motion is denied. Equity Rule 70 has no application to
this case, and the affidavits presented do not show such facts as
render it necessary for this court to make any special order in
the premises. Under Rev. Stat. § 866 “any Circuit Court, upon
application to it as a court of equity, may, according to the uses
of chancery, direct depositions to be taken in perpetuam rei
memoriam, if they relate to any matter that may be cognizable
in any court of the United States.” There is nothing in the
motion papers to indicate that the appellant may not proceed
under this statute to take and perpetuate his testimony, if he
has reason to fear that it will otherwise be lost.

CRUMP ». THURBER.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF KENTUCKY.

Submitted April 22, 1885.—Decided May 4, 1885.

A suit in equity brought by C, a citizen of one State, against a corporation of
the same State, and T, a citizen of another State, and W, to obtain a decree
that C owns shares of the stock of the corporation, standing in the name of
W, but sold by him to T, and that the corporation cancel on its books the
shares standing in the name of W, and issue to C certificates therefor,
cannot be removed by T into the Circuit Court of the United States, under
§ 2 of the Act of March 3d, 1875, 18 Sfat. 470, because the corporation
is an indispensable party to the suit, and is a citizen of {he same State
with C.
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The only question involved in this appeal was the rightful-
ness of the removal of the cause from a State court to a Cir-
cuit Court of the United States. The facts which raise the
question are stated in the opinion of the court.

Mr. Emmet Field and Mr. G. C. Wharton for appellant.
Mr. E. More for appellee.

Mg. Justice Bratcarorp delivered the opinion of the court.

This suit was commenced by the filing in the Louisville
Chancery Court, in the city of Louisville, Kentucky, on the
26th of November, 1880, of a petition in equity, by W. I.
Crump against James Wilson, and the Southern Dairy Com-
pany, a Kentucky corporation. The substance of the petition
was, that Crump had, under a contract with Wilson, assisted
him in selling rights under a patent which he controlled ; that,
by the terms of the contract, Wilson was to receive $12,000
for the right for Kentucky, and $8,000 for the right for
Indiana, and all received above those sums for either State was
to be divided equally between Crump and Wilson; that the
rights for Kentucky and Indiana were disposed of to the
Southern Dairy Company, and 1,000 shares of its capital stock,
of $100 each, out of 2,000 shares, were issued to Wilson, in
payment for the rights, of which he had sold 100 shares for
§5,000; that he had received more in value than the $20,000;
that he refused to give to Crump any part of the stock or of
the money ; that a large amount of the stock issued to Wilson
still stood on the books of the corporation in his name; and
that Crump was entitled to 300 shares thereof. The petition
prayed that Crump be adjudged to own 800 shares of the stock;
and that the corporation be ordered to cancel on its books the
stock standing in the name of Wilson, to that extent, and to
issue to Crump certificates for 300 shares.

The corporation was served with process. The petition was
then amended by stating that not less than 250 shares of the
stock still stood in the name of Wilson ; and process on that
was served on the corporation. It then filed an answer, stat-
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ing that 250 shares of its stock stood, when the petition was
filed, in the name of Wilson, on its books, and had not since
been transferred thereon; that, before the suit was brought,
one H. K. Thurber bought the 250 shares from Wilson, and
received from him the certificates thereof, by indorsement and
delivery, and still held and owned them, and he had notified
the president of the corporation of that fact, and claimed the
right to have the stock transferred into his own name ; and
that it was willing to obey the judgment of the court, but
ought not to be ordered to cancel or transfer the stock, unless
Thurber should be brought before the court, to litigate with
Crump the true ownership of the stock.

Crump replied to the answer of the corporation, and filed an
amended petition, making Thurber a party to the suit, and
praying the same relief as in his original petition. Wilson and
Thurber were then each personally served with process in the
City of New York. Thurber then came into the State court
and filed a petition and a bond for the removal of the suit to
the Circuit Court of the United States for the district of Ken-
tucky, and the State court made an order removing the cause,
under the objection and exception of the plaintiff. The peti-
tion proceeded on the ground that Crump was a citizen of
Kentucky and Thurber a citizen of New York, and that there
was a controversy in the suit between them, which was wholly
between citizens of different States, and could be fully deter-
mined between them. Nothing was said in the petition for
removal about Wilson or the corporation.

Thurber then filed an answer in the Circuit Court, setting.
forth that he had, on the 26th of October, 1880, purchased the
250 shares from Wilson, for value, and received from him the
certificates therefor, three in number, issued by the corporation
to, and in the name of, Wilson, with blank forms of assign-
ment and power of attorney on the back, which Wilson
signed, and delivered to Thurber, with the certificates; that
he was entitled to fill the blanks and surrender the certificates,
and have the shares transferred and new certificates issued to
bim by the corporation; and that he purchased the shares
without any knowledge or information of any claim by Crump
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against Wilson. The answer prayed that the shares be de-
creed to be the property of Thurber and not of Crump, and
that the corporation be ordered to cancel the certificates issued
to Wilson, and to issue to Thurper new certificates in their
place. There was a replication to this answer.

Thurber also filed a cross-bill in the Circuit Court, making
as a defendant only the corporation, but not Crump, setting
forth himself as a citizen of New York and the corporation as
a citizen of Kentucky, and averring the facts as to his purchase
of the stock from Wilson, for value, and as to the indorse-
ment and delivery of the certificates by Wilson to him, and
praying for judgment against the corporation, that it receive
and cancel the certificates issued to Wilson, and issue to Thur-
ber other certificates, in their stead, for the 250 shares.

The corporation answered this cross-bill, saying that it was
a mere stake-holder between the parties to the suit, and pray-
ing for a proper judgment, which should protect it. There
was a replication to that answer.

Then Crump filed in the Circuit Court an amended bill, set-
ting forth that the transaction between Wilson and Thurber
was for the fraudulent purpose of protecting the stock for
Wilson, and that the certificates were held in secret trust by
Thurber for Wilson. Thurber answered that amended bill,
denying its allegations. To that answer there was a replica-
tion.

Proofs were taken, and, on a hearing, a decree was made
dismissing the bill of Crump, and adjudging that Thurber was
the true owner of the 230 shares, and was entitled to have the
certificates issued to Wilson therefor cancelled, and other certi-
ficates issued in lieu thereof, on his application; and it was
ordered that the corporation cancel the certificates, and issue
or deliver to Thurber, or his order, such new certificates, and
that Thurber and the corporation recover of Crump their
costs. Wilson had never appeared or answered. Crump has
appealed to this court.

It is assigned for error, that the Circuit Court did not have
jurisdiction of this cause, under § 2 of the act of March 3,
1875, 18 Stat. 470, and ought to have remanded it to the State
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court. This objection is well taken. It is true that there is,
in the suit, a controversy between Crump and Thurber, but it
is a controversy to which the corporation is an indispensable
party. Crump brought the controversy into court as one be-
tween himself on one side, and Wilson and the corporation on
the other side; and throughout Crump maintained that Thur-
ber had no right to take the place of Wilson, because the trans-
actions between Wilson and Thurber gave Thurber no greater
right than Wilson had. The controversy which Crump asked
to have adjudicated was one in which he should be declared to
be the owner of the shares, and in which to give him the frui-
tion of such decree, and enable him to stand as the legal owner
of the shares, and be recognized as such on the books of the
corporation, there should be a decree ordering the corporation
to cancel on its books the evidence of the ownership by Wilson,
and to issue to Crump certificates for the shares. The juris-
diction of the Circuit Court must be determined, for the pur-
poses of this case, by the status of the parties, and the nature
of the relief which had been asked by the plaintiff, at the time
of the application for removal. If the decree of the Circuit
Court had been in favor of Crump, it would have enforced a
right in favor of a citizen of Kentucky against a corporation
of Kentucky. That corporation could not have removed the
suit, by showing that a citizen of New York was the other
claimant of the stock. The event of the suit, a decree in favor
of Thurber, on the merits, against Crump and the corporation,
is not a proper test of the jurisdiction. If Thurber had brought
the suit originally in the State court, against Crump and the
corporation, it could have been removed; or he might have
brought it originally against them in the Circuit Court. But in
the present decree, Crump’s bill is dismissed on the merits, and
of course he is adjudged to have no rights against the corpora-
tion, and costs are decreed against him in favor of the corpo-
ration.

This case falls distinctly within a series of rulings made by
this court. Blake v. McKim, 103 U. S. 336; Hyde v. Rubl,
104 U. S. 407; Winchester v. Loud, 108 U. 8. 130; Shain-
wald v. Lewis, 108 U. 8. 158; Ayres v. Wiswall, 112 U. S.
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187; Hancock v. Holbrook, 112 U. 8. 229; Thayer v. Life As-
sociation, 112 U. S. T17; N. J. Cent. Railroad Co.v. Mills,
113 U. 8. 249; Sully v. Drennan, 113 U. 8. 287; Louisville
& Nashville Razlroad Co. v. Ide, 114 U. 8. 52 ; St. Lowis & San
Francisco Razlroad Co.v. Wilson, 114 U. 8. 60; Putnam v.
Ingraham, 114 U. 8. 57; Pirie v. Tvedt, ante, 41.

The decree of the Circuit Court is reversed, and the case is
remanded to that court, with a direction to remand <t o
the State court, for want of jurisdiction, with costs to
Orump against Thurber, in the Circuit Court.

STEWART & Others ». DUNHAM & Others.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF MISSISSIPPI.

Submitted April 20, 1885—Decided May 4, 1885.

When a creditor’s bill in equity is properly removed from a State court to a
Circuit Court of the United States on the ground that the controversy is
wholly between citizens of different States, the jurisdiction of the latter
court is not ousted by admitting in the Circuit Court as co-plaintiffs other
creditors who are citizens of the same State as the defendants.

On appeal by defendants from a decree of a Circuit Court on a creditor’s bill,
in which the judgments are several, for the payment of amounts adjudged
to creditors severally, this court has jurisdiction only over such as appeal
from a decree for payment to a creditor of a sum, exceeding the sum or
value of §3,000. As to all others the appeal must be dismissed.

In the absence of fraud a transfer by a debtor in Mississippi of all his prop-
erty to one of his creditors in satisfaction of the debt is valid ; nor is it in-
validated if, before it was made, the same property had been transferred by
the debtor to a trustee to secure the same debt in like good faith, by an in-
strument which was void under the statutes of Mississippi, by reason of its
form and contents, and if the said trustee joins in the transfer by the debtor.

The facts in this case do not establish the charge that the sale of the property
to the creditor was made with a purpose to hinder or defraud creditors.

This was a bill in equity by creditors to reach property of
the debtor alleged to have been fraudulently transferred, as
against the creditors.
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Mr. T. C. Catchings for appellants.

Mr. John F. Hanna and Mr. James M. Johnston for appellees.

Mzr. Justice MartaEWS delivered the opinion of the court.

The appellees who composed the firms of Dunham, Buckley
& Co., who were citizens of New York, and of Edwin Bates &
Co., who were citizens of New York and South Carolina, filed
their bill in equity, on July 14, 1881, in the Chancery Court of
Jefferson County, Mississippi, against John W. Broughton, and
Andrew Stewart, Andrew D. Gwynne, and P. H. Ialey, com-
posing the firm of Stewart Bros. & Co., and others, all of whom
were citizens either of Mississippi or of Louisiana.

On September 16, 1881, the complainants filed a petition for
the removal of the cause from the State court to the Circuit
Court of the United States for that district, on the ground of
citizenship, the amount in controversy being in excess of $500
in value, and presented a bond in conformity with the pro-
visions of law. This was denied, notwithstanding which a
certified transcript of the proceedings in the cause was filed in
the Circuit Court on November 3, 1881, and that court pro-
ceeded thereon to final decree.

The complainants in the bill were creditors severally of
Broughton, and its object and prayer were to set aside a con-
veyance of a stock of merchandise, made by him to the defend-
ants Stewart Bros. & Co., alleged to be fraudulent as against
his creditors, and was filed on behalf of the complainants and
all other creditors who might come in and share the costs of
the litigation.

After the cause was removed into the Circuit Court, the bill
was amended by permitting Sigmond Katz, Jacob Katz,
Nathaniel Barnett, and Selvia Barnett, partners as Katz &
Barnett, and John 1. Adams and W. II. Renaud, composing the
firm of John I. Adams & Co., creditors respectively of Broughton,
to become co-complainants. The members of the firm of Katz
& Barnett are described as “resident citizens of and doing
business in the City of New Orleans, State of Louisiana, and in
the City of New York, State of New York.” The citizenship
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of those who constitute the firm of John I. Adams & Co. does
not appear.

On final hearing, on November 25, 1882, a decree was ren-
dered in favor of the complainants, finding that the transfer
and conveyance of his property by Broughton to Stewart Bros.
& Co., described in the pleadings, was made with the intent to
hinder, delay and defraud the complainants and other creditors
of Broughton, with the knowledge and connivance of Stewart
Bros. & Co., and the same was thereby cancelled, set aside, and
declared to be null and void. The decree proceeds as follows:
“It appears to the court that complainants, at and before the
making of said pretended transfer and conveyance, were, and
still are, creditors of the said John W. Broughton, and that the
amount due each of them respectively, including interest to
this date, is as follows: Dunham, Buckley & Co., ten thousand
two hundred and twenty-two ¢ dollars ($10,222.50); Edwin
Bates & Co., four thousand three hundred and ninty-one {f;
dollars ($4,391.08) ; John I. Adams & Co., seven hundred and
six &% dollars ($706.37) and Katz & Barnett, nine hundred and
thirty % dollars ($930.82). Total, sixteen thousand two
hundred and fifty 1% dollars (816,250.77). It appears to the
court that the defendant John W. Broughton is insolvent, and
without property or means, and that the defendants Stewart
Bros. & Co. had in their hands and possession, at the time of
filing the bill of complaint in this cause, and still have, prop-
erty, assets, and money, being the same frandulently transferred
and conveyed to them by the defendant John W. Broughton,
as aforesaid, and the proceeds of the same, amounting to a sum
largely in excess of the said sum of $16,250.77, due complain-
ants as aforesaid. It is therefore ordered, adjudged and de-
creed, that the defendants, John W. Broughton and Andrew
Stewart, Andrew D. Gwynne, and P. I. Haley, composing the
firm of Stewart Bros. & Co., do pay to the complainants the
above-mentioned sums respectively due them, with interest
thereon at the rate of six (6) per cent. per annum from this date
until paid, that is to say: To Dunham, Buckley & Co., ten
thousand two hundred and twenty-two £,% dollars ($10,222.50);
to Edwin Bates & Co., four thousand three hundred and ninety-
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one £8; dollars ($£4,391.08) ; to Katz and Barnett, nine hundred
and thirty 2% dollars ($930.82) ; and to John I. Adams & Co.,
seven hundred and six 7 dollars ($706.37); for which amounts
and costs executions in favor of said creditors respectively may
issue as at law.” The appeal is from this decree.

The appellants assign as error, that the court proceeded to
decree, after admitting Katz and Barnett and John I. Adams
& Co. as co-complainants, alleging, that, as the case then stood,
it was without jurisdiction, as the controversy did not appear
to be wholly between citizens of different States. This, of
course, could have furnished no objection to the removal of the
cause from the State court, because at the time these parties
had not been admitted to the cause; and their introduction
afterwards as co-complainants did not oust the jurisdiction of
the court, already lawfully acquired, as between the original
parties. The right of the court to proceed to decree between
the appellants and the new parties did not depend upon differ-
ence of citizenship; because, the bill having been filed by the
original complainants on behalf of themselves and all other
creditors choosing to come in and share the expenses of the
litigation, the court, in exercising jurisdiction between the par-
ties, could incidentally decree in favor of all other creditors
coming in under the bill. Such a proceeding would be ancil-
lary to the jurisdiction acquired between the original parties,
and it would be merely a matter of form whether the new par-
ties should come in as co-complainants, or before a master,
under a decree ordering a reference to prove the claims of all
persons entitled to the benefit of the decree. If the latter
course had been adopted, no question of jurisdiction could kave
arisen. The adoption of the alternative is, in substance, the
same thing.

It is, hawever, objected by the appellees, Edwin Bates &
Co., Katz & Barnett, and John I. Adams & Co., that, as to
them respectively, this court has no jurisdiction of the appeal,
for the reason that the decrees in their favor are several, and
that the amounts adjudged to be paid to them respectively do
not exceed the sum or value of $5,000.

On the authority of Seaver v. Bigelows, 5 Wall., 208 ; Schwed
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v. Smith, 106 U. S. 188; Farmers Loan and Trust Co. v.
Waterman, 106 U. 8. 265; Adams v. Cprittenden, 106 U. S.
5765 Hawley v. Fairbanks, 108 U. 8. 543 ; and Fourth National
Bank v. Stout, 113 U. S. 684, the motion to dismiss the appeal
as to all the appellees, except Dunham, Buckley & Co., must
be granted.

As to the remaining appellees, the cause must be disposed of
on the merits. An outline of the transactions involved in the
controversy is as follows: DBroughton carried on business as a
merchant in Rodney, Mississippi, and became indebted, by
reason of advances made on account of cotton purchases, to
the appellants, Stewart Bros. & Co., merchants in New Orleans,
in about the sum of $34,000. DBeing pressed for payment on
May 26, 1881, he gave his two promissory notes therefor, pay-
able one in six, the other in eight, months after date, with
interest at the rate of eight per cent. per annum ; and, to secure
the payment of the same, a written instrument of that date was
executed, by which Broughton conveyed to C. J. Pintard all
his stock of merchandise and assets and property, in trust, in
case he should make default in the payment of the principal or
interest of the notes, to sell the property conveyed, at public
auction, for cash, to the highest bidder, at the request of the
holder of the notes, on twenty days’ notice. The instrument
also contained the following provisions : It is understood and
agreed between the parties hereto, that the said party of the
first part shall have the right to carry on the business as here-
tofore, for the purpose of selling off the stock of goods and
collecting in the notes and accounts due and to become due,
and, in order to enable said party of the first part to carry on
said business, the said parties of the third part hereby agree to
advance to him the further sum of one thousand dollars, which
last amount is also understood and agreed to be included in and
covered by this deed in trust, and to be due and payable six
months after this date, the maturity of the first note.” This
paper, executed by all the parties, was recorded on May 27,
1881,

On June 13,1881, having been advised that this conveyance

Wwas probably ineffectual and void as to other creditors, by rea-
VOL. CXV—5
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son of its form and contents, Broughton and Pintard, the
trustee, united in a conveyance of the same property uncondi-
tionally to Stewart Bros. & Co., in satisfaction of the debt
represented by the notes, and the latter took possession of the
property conveyed; and on the same day Broughton executed
also a bill of sale, for the same property, upon the same con-
sideration, to Stewart Bros. & Co.

It is contended by the appellees that these conveyances, the
last as well as the first, are fraudulent against creditors,
per se, and void on their face ; and such was the ground of the
decree appealed from, as stated in the opinion of the court.
To this we cannot accede. Assuming that the conveyance to
Pintard, in trust, was of that character, according to the law
of Mississippi, it does not follow that the subsequent sale and
transfer, followed by delivery of possession, is tainted by the
vice of the original transaction. The objection we are consid-
ering assumes that the whole transaction, from the beginning,
was free from actual and intended fraud, and was meant to be
a mode of securing and paying an actual debt, in good faith,
without any design injurious to otlrer creditors, beyond that
implied in obtaining a prefevence, which is not forbidden by
law. In this view, the admission that the conveyance to Pin-
tard was illegal does not affect the subsequent sale, which, on
the contrary, being free from objection, on account of its own
nature and form, served to remedy the defects in the original
security. Tt was quite competent for the parties to rescind
and cancel the first conveyance, and unite in the execution of
another, free from objection. This is all they did.

It is further urged, however, that the sale to Stewart Bros.
& Co., however formally correct, and technically legal on its
face, was made in pursuance of a design, participated in by
both parties, actually to hinder, delay and defraud the creditors
of Broughton. On this point we have examined and weighed
the evidence with attention and care, and are of opinion that
it does not sufficiently establish the case of the appellees. It
would not be profitable to rehearse the testimony, and point
out the facts and circumstances relied on, on the one hand, to
establish the fraud charged, and those, on the other, adduced
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to rebut the suspicions of dishonest and unlawful combination
to defeat the claims of honest creditors. It is sufficient, we
think, to say, that the proof falls short of that which the law
requires to establish so grave a charge.
It follows, that
The decree in favor of James . Dunham, William T. Buck-
ley, and Charles H. Webb, partners as Dunham, Buckley
& Ob., must be reversed and the cause remanded, with di-
rections to dismass the bill as to them ; and it is so ordered.
As to all the other appellecs, the appeal is dismissed.

EHRHARDT ». HOGABOOM.

IN ERROR TO THE SUPREME COURT OF THE STATE OF CALIFORNIA.
Submitted April 22, 1885.—Decided May 4, 1885.

In an action of ejectment for lands in California, where the plaintiff
traces title to the lands from a patent of the United States issued to a settler
under the pre-emption laws, oral evidence is inadmissible on the part of
the defendant to show that the lands were not open to settlement under
those laws, but were swamp and overflowed lands, which passed to the
State under the act of September 28, 1850.

1t is the duty of the Land Department, of which the Secretary of the In-
terior is the head, to determine whether land patented to a settler is of
the class subject to settlement under the pre-emption laws, and his judg-
ment as to this fact is not open to contestation, in an action at law, by a
mere intruder without title.

The facts are stated in the opinion of the court.

Mr. J. H. MeKune for plaintiff in error.

No appearance for defendant in error.

I\IR.. Jusrice Ferp delivered the opinion of the court.
This is an action for the possession of a tract of land in
Sacramento County, California, designated as the northeast
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quarter of section six of a certain township, which is described.
The plaintiff below, the defendant in error here, deraigns her
title, through a patent of the United States embracing the de-
manded premises bearing date June 10, 1875, issued to one
Elkanah Baldwin, a settler under the pre-emption laws, and
his conveyance to her of the land patented to him. On the
trial the patent and the conveyance to the plaintiff were pro-
duced and given in evidence. The defendant thereupon ad-
mitted that he was in possession of twenty acres of the tract
covered by the patent, lying south of a certain fence, but con-
tended that these twenty acres were swamp and overflowed
lands, which passed to the State of California under the act of
Congress of September 28, 1850. This character of the land
as swamp and overflowed he offered to prove by parol, but the
offer was rejected, and, we think, correctly. e did not con-
nect himself in any way with the title to the twenty acres.
The certificate of purchase from the register of the State land
office, which he produced, related to different land-—to what
constituted a portion of the southeast quarter of section six,
whereas the land in controversy is part of the northeast quar-
ter of that section. Ile was, as to the twenty acres, a simple
intruder, without claim or color of title. He was, therefore,
in no position to call in question the validity of the patent of
the United States for those acres, and require the plaintiff to
vindicate the action of the officers of the Land Department in
issuing it. It does not appear that the twenty acres formed a
part of any land selected by the State or claimed by her as
swamp and overflowed land. A patent of the United States,
regular on its face, cannot, in an action at law, be held inoper-
ative as to any lands covered by it, upon parol testimony that
they were swamp and overflowed and therefore unfit for culti-
vation, and hence passed to the State under the grant of such
land on her admission into the Union. In French v. Fyan, 93

7. 8. 169, this Court decided that by the second section of the
swamp land act the power and the duty devolved upon the
Secretary of the Interior, as the head of the department which
administered the affairs of the public lands, of determining
what lands were of the description granted by that act, and
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made his office the tribunal whose decision on that subject was
to be controlling. And he was to transmit a list of such lands
to the Governor of the State, and at the latter’s request issue
a patent therefor to the State. In that case parol evidence, to
show that the land covered by a patent to Missouri under the
act was not swamp and overflowed land, was held to be
inadmissible. On the same principle parol testimony to show
that the land covered by a patent of the United States to a
settler under the pre-emption laws was such swamp and over-
flowed land must be held to be inadmissible to defeat the pat-
ent. It is the duty of the Land Department, of which the
Secretary is the head, to determine whether land patented
to a settler is of the class subject to settlement under the pre-
emption laws, and his judgment as to this fact is not open to
contestation in an action at law by a mere intruder without title.
As was said in the case cited of the patent to the State, it may
be said in this case of the patent to the pre-emptioner, it would
be a departure from sound principle and contrary to well-con-
sidered judgments of this court to permit, in such action, the
validity of the patent to be subjected to the test of the verdict
of a jury on oral testimony. “It would be,” to quote the lan-
guage used, “substituting the jury, or the court sitting as a
jury, for the tribunal which Congress had provided to deter-
mine the question, and would be making a patent of the
United States a cheap and unstable reliance as a title for lands
which it purported to convey.” The judgment is, therefore,
Affirmed.

THE CHARLES MORGAN.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE EASTERN DISTRICT OF LOUISIANA.

Argued April 24, 1885.—Decided May 4, 1885.

In case of collision on the Mississippi, if the facts show that the injured vessel
made the first signal, and that it was responded to by the offending vessel,
and that no question was made below as to its being made within the time
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. required by the Rules of the Board of Supervising Inspectors, it will be
presumed to have been made at the proper distance, in compliance with the
Rules.

The Circuit Court, in an appeal from a decree of a District Court in admiralty,
may in its discretion permit amendments to the libel, enlarging the claims,
and including claims rejected below as not specified in the pleadings.

The Lucille, 19 Wall. 78, affirmed and applied.

The North Carolina, 15 Pet. 40, distinguished.

The finding of the board of local inspectors, and the documents connected
therewith are not admissible in a collision suit in admiralty for the pur-
pose of showing that the offending vessel was in her proper position in the
river, and had proper watches and lights set at the time of the collision.

When depositions of witnesses, made in another suit, are offered for the pur-
pose of impeaching their evidence, and are admitted, and exception is
taken thereto, and the bill of exceptions shows that ‘“in the cross-exami-
nation of each of said witnesses the attention of the witness was called
to the evidence” given by him in [the other case] and the said witnesses
were specifically examined as to the correctness of said evidence, and that
““ at the offering, no objection was made that the evidence offered was not
the evidence of said witnesses respectively, or that the same had been im-
perfectly taken and reported,” but the cross-examination is not incorpo-
rated into the bill of exceptions ; it will be presumed that ample foundation
was laid for the introduction of the evidence.

Although the general rule is that when contradictory declarations of a witness
made at another time in writing are to be used for purposes of impeach-
ment, questions as to the contents of the instrument without its production
are ordinarily inadmissible : yet the law only requires that the memory of
the witness shall be so refreshed as to enable him to explain if he desires
to do so, and it is for the court to determine whether this has been done,
before the impeaching evidence is admitted,

This was a collision case in admiralty. The facts are stated
in the opinion of the court.

Mr. T. D. Lincoln [ Mr. R. II. Marr also filed a brief] for
appellants.

Mr. Richard H. Browne [ Mr. Charles B. Singleton waswith
him] for appellees.

Mz. Curer Justice Warre delivered the opinion of the court.
This is a suit in admiralty, brought by the owners of the
steamboat “Cotton Valley,” to recover for the loss of their
boat, and certain articles of personal property belonging to
Martin II. Kouns alone, in a collision on the Mississippi River
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with the steamboat “ Charles Morgan.” In the original libel
filed in the District Court, claim was made only for the value
of the boat, and for an itemized account for clothes, jewelry,
furniture, ete., of the libellant Kouns. The District Court found
the Morgan in fault, and referred the cause to a commissioner
to take testimony and report the damages. The commissioner
reported that the libellants were entitled to recover the value
of the boat, and also the value of stores and supplies, $1,376.-
16, and §500 cash in the safe of the boat, and belonging to
her, lost at the time of the collision; he also reported that
Martin 1. Kouns, one of the libellants, should recover the
value of a lady’s gold watch, $150; of a gentleman’s gold
watch, $120, and $75 cash lost. The claimant of the Morgan
excepted to the allowance for stores and supplies, and for cash
in the boat’s safe, on the ground that they had not been sued
for. The District Court sustained this exception, and gave a
decree only for the value of the boat and the allowances by the
commissioner to Kouns. From this decree both parties ap-
pealed to the Circuit Court. When the case got into the Cir-
cuit Court leave was granted the libellants to file a supple-
mental and amended libel setting up their claim for stores,
supplies, and cash, proved before the commissioner in the Dis-
trict Court, but rejected by that court because not included in
the original libel.

Upon the hearing in the Circuit Court that court found,
among other things, that at the time of the collision the Cot-
ton Valley, bound for Red River, was the ascending boat, and
the Charles Morgan, bound for New Orleans, the descending
boat; that the collision occurred near Bringier’s Point, about
three miles below Donaldsonville; that both boats were
properly officered and manned, and had proper watches and
proper lights set.
~ “Third. That prior to the collision the Cotton Valley was
in her proper position in the river near the left bank, following
up the Bringier Point preparatory to rounding the same, while
the Charles Morgan was above the point, perhaps in the
middle of the river, but heading across and near the point to
& wood-yard light, in the bend of the river below the point.




OCTOBER TERM, 1884,
Opinion of the Court.

“Fourth. That when the respective boats were in the po-
sitions just described, the Cotton Valley blew one whistle as a
signal that she would pass the Charles Morgan to the right,
which signal the Charles Morgan answered with one whistle,
as a signal that the pilot of the Morgan understood, and would
also pass to the right.

“ Fifth. Both boats kept on their respective courses, ap-
proaching each other, when the pilot of the Morgan sounded
three or four short Whlstles, stopped the Morgan’s engines, and
soon commenced backing the wheels, but not enough to stop
the Morgan’s headway, and without in any wise changing her
course to starboard or port.

“ Meanwhile, the Cotton Valley, rounding the point, at the
three or four short whistles given by the Morgan, understand-
ing the signal as a hail, stopped the engines.

“ At this time the boats were within one hundred yards of
each other, the Morgan, with her headway and the current,
coming straight on without changing her course, the pilot of
the Cotton Valley, foreseeing an inevitable collision if he re-
mained still, started the Cotton Valley ahead, sheering to star-
board ; but this forwarding of the Cotton Valley was too late,
for almost immediately the Charles Morgan, head on, struck
her on the port side, about twenty-five feet forward of the
stern, and at an angle of about sixty degrees, with such force
as to cut through her guards into her hull nearly to the kelson,
and cause her to sink in about ten minutes.

“Sixth, That the Charles Morgan and her officers were in
fault, as the proper position of the boat was nearer the middle
of the river, and as her officers disregarded the passing signal
given and answered, and made no effort to change the boat’s
course to the starboard, by which the boats would have been
so separated that a collision would have been avoided.

“ Seventh. That the Cotton Valley was not in fault, as she
was in her proper place as the ascending boat, and as she gave
the proper signal for passing.

“The failure of the pilot to understand the signal of three
or four short whistles given by the Morgan was not, under the
circumstances of the case, a fault; and if the starting of the
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Cotton Valley’s engines and sheering to starboard when the
Morgan was upon them was an error, it was an error of judg-
ment in extremis, not putting the boat in fault.”

Upon these facts a decree was rendered against the Morgan
and her owners and stipulators for the value of the Cotton
Valley, and for the value of the personal property belonging
to Kouns, the same as in the District Court, and also for the
value of the stores, supplies, ete., set forth in the supplemental
libel, $1,376.16. Irom that decree this appeal was taken.

The record contains a bill of exceptions, which shows that in
the progress of the trial in the Circuit Court the defendants
offered in evidence a certified copy of “the finding of the
board of local inspectors of steam vessels, New Orleans, De-
cember 18, 1878, being their decision in the case of the collision
between the steamers Cotton Valley and the Charles Morgan,
and signed by C. B. Johnson and J. A. Moffat, United States
Local Inspectors.” They also offered certain other documents
connected with that proceeding, including an appeal to the
District Inspectors and their decision thereon. To the intro-
duction of this evidence the libellants objected, and their ob-
jection was sustained. To this ruling the claimant of the
Morgan excepted, and the exception was made part of the
record.

It is also shown by another bill of exceptions in the record,
that, after the depositions of Albert Stein, Harry W. Stein,
Sylvester Doss, John B. Evelyn, and Livingston McGeary had
been read on behalf of the claimant of the Morgan, the libel-
lants, for the purpose of impeaching and contradicting their
evidence, offered certain depositions of the same witnesses used
on the trial of certain other suits, growing out of the same
collision, between one Menge and some insurance companies,
to which the claimant was not a party. To the introduction
of this evidence the claimant objected, on the ground that no
basis for offering sid purported depositions had been laid, it
not having been shown or pretended that said purported depo-
sitions were ever submitted to the said witnesses, or otherwise
verified as their evidence in said causes; but as, “in the cross-
examination of each of said witnesses in this case, the atten-
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tion of the witness was called to the evidence given by him in
the cases of Menge v. Insurance Companies, . . . and the
witnesses were specifically examined as to the correctness of
said evidence, and admitted having testified therein,” and “no
objection was made that the evidence offered was not the evi-
dence of said witnesses respectively, or that the same had been
imperfectly'taken or reported,” the depositions were admitted
for the purpose for which they were offered. The cross-exam-
ination referred to is not set forth in the bill of exceptions. To
the admission of this evidence the claimant excepted.

The following positions are taken by the appellants:

1. That the findings of fact are not sufficient to support the
decree.

2. That leave to file the supplemental and amended libel
should not have been granted, and consequently that the decree
should not have included the value of the stores, supplies and
money belonging to the Cotton Valley, which were lost.

3. That the record of the proceedings and findings of the
board of local inspectors, and the documents connected there-
with, were improperly excluded as evidence; and

4. That the depositions taken in the Menge cases were im-
properly admitted.

1. The objection to the sufficiency of the findings is based on
Rule 2 of the Board of Supervising Inspectors of Steam Ves-
sels, which is as follows:

“Should steamers be likely to pass near each other and these
signals should not be made and answered by the time such
boats shall have arrived at a distance of 800 yards from each
other, the engines of both boats shall be stopped ; or should the
signal be given and not properly understood, from any cause
whatever, both boats shall be backed until their headway shall
be fully checked, and the engines shall not be again started
ahead until the proper signals are made, answered and under-
stood. Doubts or fears of misunderstanding signals shall be
expressed by several short sounds of the whistle in quick suc-
cession.”

The particular specifications of insufficiency are:

1. That it does not appear that the signals for passing had
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been made and answered before the boats came within eight
hundred yards of each other; and, 2, that the failure of the
Cotton Valley to understand the signal of doubt or fear made
by the Morgan was a fault on her part.

There is no complaint in the pleadings as to the time when
the Cotton Valley made the first signal, and neither party at
the hearing below seems to have considered that an important
fact in the case. So long as it was made and assénted to by the
Morgan without any signal of misunderstanding, it will be pre-
sumed to have been at the proper distance, as nothing appears
to the contrary. The findings show affirmatively that it was
understood and assented to by the Morgan.

As the “several short sounds of the whistle” were only to
be given in case of doubt or fear of a misunderstanding of sig-
nals, it was not necessarily a fault in the Cotton Valley to mis-
interpret their meaning when made by the Morgan, so short a
time after her assent had been given to the signal of the Cot-
ton Valley to pass to the right.

2. Admiralty Rule 24 provides that in all informations and
libels, in causes of admiralty and maritime jurisdiction, “new
counts may be filed, and amendments, in matters of substance,
may be made, upon motion, at any time before the final de-
cree, upon such terms as the court shall impose.” 3 How. xiv.
In 7% Lucille, 19 Wall. 73, 74, it was decided that an appeal
in admiralty from the District to the Circuit Court “has the
effect to supersede and vacate the decree from which it was
taken. A mew trial, completely and entirely new, with other
testimony and other pleadings, if necessary, or, if asked for, is
contemplated—a trial in which the judgment of the court be-
low is regarded as though it had never been rendered. A new
decree is to be made in the Circuit Court.” Clearly, under
this decision, after an appeal is taken, and the decree of the
District Court vacated, a motion to amend, made while the
case is pending in the Circuit Court for a new trial on its
merits, will be before the final decree; and, under the opera-
tion of the rule, we have no doubt the Circuit Court may, in its
discretion, permit an amendment of the libel, so as to include a
claim for damages growing out of the original cause of action
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and litigated in the court below, but rejected because not speci-
fied in the pleadings. It is true, that in the case of 7%e Norih
Carolina, 15 Pet. 40, 50, it was decided that a libel could not
be amended after an appeal, so as to bring in a new claim for
damages; but this was before the adoption of the admiralty
rules, the decision having been made in 1841, and the rules not
taking effect until September 1, 1845. 3 How. xix. The act
authorizing thé rules was passed August 23, 1842, ch. 188, § 6,
5 Stat. 518, and it is quite possible Rule 24 was suggested by
that case. It has long been the practice of the Circuit Court
to allow such amendments. Weawer v. Thomson, 1 Wall. Jr.,
C. C. 343, decided in 1849 in the Third Circuit; Lamb v. Park-
man, 21 Law Rep. 589, First Circuit, in 1858 ; Z%he C. I. Foster,
1 Fed. Rep. 733, same Circuit; Z%he Morning Star, 14 Fed. Rep.
866, Seventh Circuit; 7he Oder, 21 Blatchford, 26, Second Cir-
cuit ; Pheniz Ins. Co.v. Liverpool & Great Western Steamship
Co., 22 Blatchford, 372, same Circuit. In Lamb v. Parkman,
supra, Mr. Justice Curtis, then holding the Circuit Court, said:
“The twenty-fourth rule, made by the Supreme Court to regu-
late the practice of the instance courts of admiralty, applies to
this as well as to the District Court. Pursuant to it, amend-
ments in matters of substance may be made on motion, at any
time before the final decree, upon such terms as the court shall
impose. What amendments shall be allowed, under what cir-
cumstances and supported by what proofs they must be ap-
plied for, and in what form they must be incorporated into the
record, are left to the sound discretion of the court, to be ex-
ercised in each case, or to be regulated by written rules of prac-
tice, so far as the court may find it useful to frame such rules.”
In some of the circuits, rules upon the subject have been
adopted. The Second Circuit is among them. In the case of
Lamb v. Parkman, Mr. Justice Curtis, after saying that there
were no written rules in his circuit, proceeded to state what,
from the course of decisions in similar or analogous cases,
would, in his opinion, be proper guides to the exercise of the
discretion of the court. If proper care is taken to avoid sur-
prise, and to confine amendments in the appellate court to the
original subject of controversy, so as not to allow matters out:
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side of the general scope of the pleadings below to be brought
in, it is difficult to see how any possible harm can come from
permitting a libellant to amend his libel in such a way as to
give him the full benefit of his suit as it has been begun.

3. The finding of the board of local inspectors, and the docu-
ments connected therewith, were properly excluded. The pro-
ceeding in which the finding was made was instituted under
Rev. Stat. § 4450, for an investigation of the facts connected
with the collision, so far as they had a bearing on the conduct
of the licensed officers on board the boats, and at most it only
showed the opinion of the board upon the subject from the
evidence adduced before them. It was offered, to use the lan-
guage of counsel, ““as tending to affect the evidence offered by
the libellants to show that the Cotton Valley was in her proper
position in the river, and had proper watches and lights set at
the time of the collision.” Clearly it was not admissible for
any such purpose.

4. The specific objection to the depositions in the Menge
cases that were offered for the purpose of impeachment, is that
they were not exhibited to the witnesses whose testimony was
to be impeached upon their cross-examination, or otherwise
verified, as the evidence of the witnesses in the former causes.
The rule is, that the contradictory declarations of a witness,
whether oral or in writing, made at another time, cannot be
used for the purpose of impeachment until the witness has been
examined upon the subject, and his attention particularly di-
rected to the circumstances in such a way as to give him full
opportunity for explanation or exculpation, if he desires to
make it.  Conrad v. Griffey, 16 How. 38, 46. If the contra-
dictory declaration is in writing, questions as to its contents,
without the production of the instrument itself, are ordinarily
inadmissible, and a cross-examination for the purpose of laying
the foundation of its use as impeachment would not, except
under special circumstances, be allowed until the paper was
produced and shown to the witness while under examination.
Circumstances may arise, however, which will excuse its pro-
duction.  All the law requires is, that the memory of the wit-
ness shall be so refreshed by the necessary inquiries as to enable
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him to explain, if he can and desires to do so. Whether this
has been done is for the court to determine before the impeach-
ing evidence is admitted. Ilere the cross examination, on which
the right to use the depositions depended, has not been put into
the record, but the bill of exceptions shows “that, in the cross-
examination of each of said witnesses, the attention of the wit-
ness was called to the evidence given by him in the cases of
Menge, . . . and the said witnesses were specifically ex-
amined as to the correctness of said evidence, and admitted
having testified therein.” From this, and the failure to incor-
porate the cross-examination into the bill of exceptions, we
must presume that ample foundation was laid for the introduc-
tion of the evidence, unless the failure to show the depositions
to the witnesses at the time of their cross-examination was
necessarily and under all circumstances fatal. The objection
is not to the cross-examination as to the contents of the depo-
sitions without their production, but to the admission of the
depositions after a cross-examination which was, as we must
presume, properly conducted in their absence. It is also stated
in the bill of exceptions that, ¢ at the offering, no objection was
made that the evidence offered was not the evidence of said
witnesses respectively, or that the same had been imperfectly
taken or reported.” This shows that the depositions must
have been sufficiently identified as the evidence of the witnesses
in the former cases.

In the case, as it comes to us, we find no error.

The decree of the Circuit Court is affirmed and interest al-

lowed.




CLARK ». BEECHER MFG. COMPANY.

Opinion of the Court.
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APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF CONNECTICUT.

Argued April 17, 1885.—Decided May 4, 1885.

Letters patent No. 66,180, granted to James B. Clark, June 25, 1867, for an
‘“improvement in the manufacture of blanks for carriage thill shackles,”
are not infringed by the manufacture of blanks for shackles in accordance
with letters patent No. 106,225, granted to Willis B. Smith, August 9, 1870.

The features of the Clark patent are, that, by dies, the arms of the blank are
bent inte an oblique direction, and the body into a curved form, so that the
parts where the arms join the body are rounded on the outside as well as
the inside ; and that when, subsequently, the curved body is straightened,
there will be in it sufficient metal to form sharp outside corners, by being
pushed out into them.

The arms of the Smith blank are not bent in an oblique direction, its body is
not curved, the parts where the arms join the body are not rounded, either
on the inside or on the outside, and, in afterwards straightening the back,
surplus metal is not pushed towards or into the corners, to form them, but
the existing corners, already formed, are forced further apart, by driving
surplus metal into the back, between the corners.

In view of the state of the art, and the terms of the Clark patent, it must be
confined, at least, to a shape which, for practical use, in subsequent manip-
ulation, has a disposition of metal which causes a sharp corner to be formed
in substantially the same way as by the use of his blank.

This was a bill in equity to restrain an infringement of a
patent. The facts are stated in the opinion of the court.

Mr. William Edgar Simonds for appellant.

Mr. 0. H. Platt for appellees.

Mr. Justice Bratcarorp delivered the opinion of the court.
TThis Is a suit in equity, brought in the Circuit Court of the
United States for the District of Connecticut, by James B.
Clark against The Beecher Manufacturing Company, a Con-
necticut corporation, and D. F. Southwick, for the infringe-
ment of letters patent No. 66,130, granted to the plaintiff,
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June 25, 1867, for an “improvement in the manufacture of
blanks for carriage thill shackles.” The main defence to the
suit is non-infringement. The Circuit Court, after a hearing
and two rehearings, dismissed the bill, holding that infringe.
ment had not been proved. 7 Fed. Rep. 816. The plaintiff
has appealed.

A history of the state of the art, and of the progress of in-
vention in making shackle blanks, will conduce to a determi-
nation of the questions involved. A carriage thill shackle is a
device by which the thills of a carriage are hinged to the axle.
The finished shackle is a horizontal plate, with a pair of verti-
cal ears rising therefrom, one at each end of the back. The
cockeye on the end of the thill is received between the ears,
and a bolt passing through the ears and the cockeye secures the
parts. The flat back or body part of the article is forged with
a projection at each side, forming what is commonly called the
“clip,” by which the article is secured to the axle. In forming
the shackle, it is necessary that the outside corners, where the
ears join the back, should be sharp, full and square, to obtain
a good bearing on the axle, or the article will not be salable.
The old style of shackle was of this shape. It was formed by

Sectiorn on

bending up the two ears from a piece of metal of equal thick
ness, and the outer corners became round, and the bearing on
the axle was not firm and true. It was desirable to obtain in
some way a reservoir or surplus of metal, which could be util
ized, in the bending, by being thrown out into or remaining in
the corners, to make them full and square on the outside. To
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attain this result, one James P. Thorp made an invention for
which he obtained letters patent No. 28,114, granted May 1,
1860, which were reissued to his assignees, I. D. Smith and
others, as No. 2,362, September 18, 1866. Thorp’s blank was
of the following shape: The two projections on the bottom of

Seclion enx-—-x.

the blank were intended to furnish sufficient metal to make
the outer corners of the shackle square and sharp, when the
ears were bent in the direction indicated by the arrows. The
projections were at the places where the arms joined the body.
Thorp’s patent showed a die for making the blank, constructed
with recesses or cavities to form the projections, and stated
that, after the arms were bent up, the blank, instead of being
of the old form, Fig. 6, with rounded corners, @, a, thus:

Fig.6.
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would be of the form of Fig. 7, with square or right-angled
corners, @, @, thus:

gt

i s

[ B g
a

the blank being stronger at the junction of the arms and body,
and the expansion of the metal, in bending the arm, being com-
pensated for by a diagonal contraction of the metal, which
operated to prevent the destruction of the cohesion of the par-
ticles of the metal, and the consequent weakening of the blank
at the parts where it was bent.

The next step is shown in letters patent No. 65,641, granted
June 11, 1867, to Leander Burns and Josiah Wilcox, on the
invention of Burns. That patent shows, in Fig. 7, an upper die
M, and a lower die N, and the blank made between them, with
square corners, L, L thus:

Fig. 7 is a transverse vertical section taken in the plane of the
line y y, in Fig. 6. Fig. 6 is a face view of the lower die, N,
and shows also the blank after it is acted on by the dies. The
specification states, that, if the arms of the blank are bent up
at right angles, in a direction towards each other, perfect square
corners will be left at L, I, with the metal through those cor
ners and the other parts of a uniform thickness.
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Fig.6.

Then followed the patent to the plaintiff, the specification
and drawings of which are as follows:

“This invention relates to the construction of carriage shaft
shackles from solid blanks, and to the shape of the dies for
forming the same, so that, with the least amount of labor and
power, the said shackle may be gradually formed into the re-
quired shape. In the annexed drawings this invention is
illustrated. Fig. 1 is a vertical sectional view of a shackle
blank, showing it between the dies. Fig. 2 is a top or plan
view of a shackle blank, as the same is formed by the dies.
Similar letters of reference indicate like parts. The blank,
which is made in the shape of a cross, in the
usual manner, is placed upon the lower die

A, and the upper die B is then
forced down upon it, whereby the
ams @, a, of the blank are bent
mto an oblique direction, and the body, &, is curved, as shown
In the figure. The portion of the blank where the arms join
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the body is rounded, as shown, on both the inside as well as on
the outside, the straightening of the body of the shackle push-
ing out sufficient material for forming the sharp corners, with-
out having any hindersome and impracticable projections. The
dies are formed so as to give the blank the required shape.
This process of forming shackle blanks has proved, by practice,
to be the most expeditious and simple yet performed, as it re-
quires the least amount of machinery, and forms each part of
the shackle with just the required amount and thickness of
metal for completing the article.”

The claims, two in number, are these: “1. The carriage
shaft shackle blank, so formed between dies that the body 5 of
the blank is curved, substantially as herein shown and described.
2. The dies A and B, for making the said blank, when so con-
structed and arranged as to form the rounded corners and the
curved body of the said blaunk, substantially as herein shown
and described.”

The plaintiff, according to his description, takes a blank in
the form of a cross, and, by dies of proper shape, bends the
arms of the blank into an oblique direction, and the body into
a curved form, the result being, that the parts where the arms
join the body are rounded on the outside as well as the inside;
and when, subsequently, the curved body is straightened, there
will be in it sufficient metal to form sharp outside corners, by
being pushed out into them. The plaintiff’s patent stops with
the curved blank shown in Fig.1 of his drawings. That blank
is, in practice, afterwards formed, by other dies, into the follow-
ing shape:




CLARK ». BEECHER MFG. COMPANY.

Opinion of the Court.

Putting the blank into that shape is what the specification
refers to when 1t speaks of “the straightening of the body,”
and “forming the sharp corners.”

The defendants make shackle blanks by dies, under letters
patent No. 106,225, granted to Willis B. Smith, August 9,
1870. Fig. 3 of that patent is a plan view of the blank which
the dies forge, and Fig. 4 is an end view of the blank. In

Fig.8. (

these figures, &, 3, are the ears; d is the clip ; f is the shaft ; ¢
is the body of the blank; 4, 4, are the corners at the junction
of the ears and the body ; # is the whole blank. The corners
h, fi, are formed at right angles to each other. The specifica-
tion says, that the blank Z is then placed in a trimming die,
and the surplus metal which projects from its edges is removed ;
and that the blank is then heated, and the oblique portions of

=
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the body, ¢, are bent, so as to throw the ears, b, 5, upward, in
the form shown in Fig. 5, in which operation the corners, 4, ,
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previously formed at right angles, remain unmolested, and are
square and full. The specification says: “I am aware that
dies for the same purpose have been previously used, as shown
in the patents to L. Burns, June 11, 1867, and J. B. Clark, June
25, 1867. In Burns’ dies, the body of the shackle is formed
straight, while the ears are curved, the curve commencing
at the plane where the ears are to be bent to form the corners,
and, therefore, said corners are not right angled, neither is if
possible for curved ears to be both on one and the same line,
In Clark’s dies, the ears are formed straight, but were arranged
on different lines, so that the edge of the blank at the side of
each ear was thrown out of a vertical line, which seriously inter-
feres with trimming off the surplus metal. I make no claim to
either of the above or similar dies.” Smith’s patent claims the
blank so constructed and formed, and also the dies for forg-
ing it.

The Circuit Court was of the opinion, that, in straightening
the angularly bent back of the defendants’ blank, to get it into
the shape of Fig. 5 of the Smith patent, surplus metal was not
pushed toward or into the corners to form them, but the exist-
ing corners were forced further apart, to the extent of one
fourth of an inch, by driving surplus metal into the back,
between the corners.

We are of opinion that this view is correct. Besides this,
the arms of the defendants’ blank are not bent in an oblique
direction, its body is not curved, and the parts where the arms
join the body are not rounded, either on the inside or on the
outside. The defendants’ blank, as in Fig. 4 of the Smith
patent, has abundance of material near the corners 4, A, which
are to be sharp and square, and are already formed, while the
plaintiff’s blank, by reason of its rounded corners, has a defi
ciency of material near the points where the square corners to
be formed are to be.

In the efforts to make, by dies, a shackle blank, which should
ultimately have sharp outside corners, the inventors, in succes-
sion, had the idea of a reservoir or surplus of metal. Thorp
had it in the downward projections. Burns had it in his sharp
lower corners with curved arms. The plaintiff had it in bis
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curved body and rounded corners. Smith has it in his shape.
But, in view of the state of the art, and the terms of his
patent, the plaintiff must be confined to a curved body, rounded
corners and oblique arms, or, at least, to a shape which, for
practical use, in subsequent manipulation, has a disposition of
metal, which causes a sharp corner to be formed in substan-
tially the same way as by the use of his blank. The defend-
ants’ blank does not have such a shape.

Decree affirmed.

WOLLENSAK ». REIIIER.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF ILLINOIS.

Argued Aprii 14, 15, 1885.—Decided May 4, 1885.

In view of the state of the art existing at the date of the patent granted to
John F. Wollensak for an improvement in transom lifters by original pat-
ent No, 186,801, dated March 11, 1873, and by reissued patent No. 9,307,
dated July 20, 1880, and the claims of that patent, it must be limited to a
combination, with a transom, its lifting arm and operating-rod, of a guide
for the upper end of the operating rod, prolonged beyond the junction with
the lifting arm, so as to prevent the operating-rod from being bent or dis-
placed by the weight of the transom; and it is not infringed by the device
secured to Frank A, Reiher by patent No. 226,853, dated April 6, 1880.

This was a bill in equity to restrain infringements of a pat-
ent. The facts are stated in the opinion of the court.

Mr. L. L. Bond (Mr. Ephraim Banning and Mr. Thomas
A. Banning were with him) for appellant.

Mr. Charles T. Brown submitted on his brief for appellee.

Me. JusticeE MarraEws delivered the opinion of the court.

This bill in equity was filed by the appellant to restrain the
alleged infringement by the defendant of re-issued letters
Patent No. 9,307, dated July 20, 1880, the original patent, No.
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136,801, dated March 11, 1873, having been issued to John F.
Wollensak, the appellant, for an alleged new and useful im-
provement in transom-lifters. This appeal is from a decree
dismissing the bill for want of equity.

The specification and drawings of the patent are as follows:

“TFigure 1 is a perspective view, showing one means for car-
rying my invention into operation. Fig. 2 is a side elevation
of the same, and Fig. 3 is a detached sectional view.

“Similar letters of reference in the several figures denote
the same parts.

“Transom-lifters have heretofore been constructed with a
long upright rod or handle jointed at its upper end to a lifting-

arm which extends to and is connected with the side or edge of
the transom-sash, the sash being opened or closed by a verti-
cal movement of the long rod. When thus constructed the
upright rod is liable to be bent by the weight of the transom,
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owing to the want of support at or near the point of junction
between the long rod and the lifting-arm.

“The object of my invention is to remedy this difficulty ;
and to such end it consists in providing the proper support, or
support and guide, for the upper end of the lifting-rod during
its vertical movements and while at rest.

“This may be accomplished in a variety of ways, one of
which I will now proceed to deseribe in detail, although I wish
it clearly understood that I do not limit my invention to this
coustruction, but regard it as covering broadly any construc-
tion, combination or arrangement of parts which shall support
the long or operating rod and prevent it from being bent or
displaced by the weight of the transom.

“In the drawings, 2 is the door; 7, the transom-sash,
pivoted at top, bottom, or middle, as preferred ; 4, the lifting-
arm that connects the sash to the upright rod, passing through
two guides, ¢ G, one above and one below the point of junc-
tion with the lifting-arm; Z. a friction roller secured to the
lifting-rod so as to bear against the wall and support said rod
at its point of junction with the lifting-arm; n n, notches cut
in the upright rod to receive the end of the set-screw; and s, a
set-screw arranged, in connection with the lower guide and the
rod 7, s0 as to be convenient of operation for the purpose of
fixing the transom at any required angle. The upright rod is
thus supported at three points, to wit, above, below, and at the
point where it sustains the weight of the transom. Tt can also
be adjusted and securely fastened so as to open the sash as
much or as little as may be desired, and to lock it in that posi-
tion.

& Having thus described my invention, what I claim as
new is—

“1. The combination, with a transom, its lifting-arm and
operating-rod of a guide for the upper end of the operating-
rod, to prevent it from being bent or displaced by the weight
of the transom.

“2. The roller 72, arranged at the junction of the lifting-arm
A and upright rod 7, in a transom-lifter, substantially as and
for the purpose described.
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“3. The guide ¢, arranged above the junction of the lifting-
arm and upright rod, in combination with the prolonged rod
U, the guide &, and arm A, substantially as and for the pur-
pose specified.”

The defences relied on were, that the alleged invention was
not patentable; that it had been anticipated by Bayley and
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McCluskey, to whom a patent had been granted, dated J ulyl 1,
1868, No. 79,541, for an improvement in railroad-car ventila-
tors; and that the defendant’s device, secured to him by a

patent dated April 6, 1880, No. 226,353, did not infringe that
of the appellant.
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The specification and drawings of the appellee’s patent are
as follows:

“ My object is to construct a lifter which will always be
ready for use and answer equally well for all kinds of transoms,
no matter how the same may be hinged, without exchanging
or altering any of the parts, in a simple and durable manner.

“In the drawings forming part of this specification, Figures

Fig. 6.
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1 and 2 show a front view and side elevation of my lifter at-
tached to a transom hinged below. Figs. 3 and 4 show the
liter for transoms hinged above. Fig. 5 shows a front view
Qf the lifter attached to a ventilating-opening hanging ob-
11.que1y - Fig. 6 shows the lifter attached to a transom hinged
sidewise. Fig. 7 shows the lifter attached to a skylight. Fig.
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8 shows a front view, Fig. 9 a vertical longitudinal section,
and Fig. 10 an inverted plan, of the casing. Figs. 11 and 19
show the top of lifting-rod with adjusting-block. Fig. 13 shows
the lower part of the lifting-rod with handle attachment.

“Like letters of reference indicate like parts.

“The casing A, which is screwed to the door-frame, is pro-
vided on the front plate with a long slot, @. Sliding loosely
up and down in this casing, 4, is the adjusting-block £, which
protrudes by the ear §, forming part of this block, through
slot @. Affixed to block B is the lifting-rod €, in such a man-
ner as to allow the rod to turn in said block. For this purpose
the block is provided with a wide slot, as shown in Figs. 9
and 12, into which fits loosely the pin d, which penetrates the
rod C.

“ Attached to the transom in a position which is regulated
by and depends upon the manner of hinging the same, at
about midway between the outer swinging point and the
centre of hinge, is the bracket or loop /). Attached to this
loop is the connecting link or arm Z, which connects at its
other end to the ear & of the adjusting-block.

“A look at the drawings will show that the upward or
downward movement of the adjusting-block, caused by the
respective movement of the lifting-rod, will be followed by a
swinging movement of the transom on its hinges, through the
agency of the universal link or arm Z.

“The inner face of the casing A (shown in Fig. 9) is provided
with a series of notches, e. The upper end of the rod ('is pro-
vided with a spiral spring, 7, which, resting at one end in the
hole £ of the adjusting-block B, is affixed at its other end in a
groove 77, at the top of rod C. This spring F has the tendency
to hold the rod €, which turns loosely in the block 7, in such
a position as to cause the pin d, which projects on both sides of
the block B, to fall into one of the notches ¢ provided in the
casing. Thus the rod, with block B and universal link £
held in place by the action of spring # and pin d, and can be
moved only by turning the rod (' slightly on its axis, so as t0
disengage the pin & from the notch e.

“It will be seen, that, whenever the hand of the operator
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should happen to loose its hold upon the rod, the spring Z will
cause the pin d to fall into the next notch and arrest the
further movement of the block B, and thereby the movement
of the transom. The transom may thus be locked at any
desired position.

“The rod C is provided at its lower end with handle A, ar-
ranged with an opening for the finger, so that the rod may be
with convenience turned and lifted or lowered at will.

“For transoms hinged at the lower edge of the frame (shown
in Figs. 1 and 2) the transom with loop £ hangs in the uni-
versal link & The casing 4 with adjusting-block is affixed
above. When operating the same the block bears with its
shoulders 4 upon the inner face of casing A.

“For transoms hinged at the upper frame, as shown in Figs.
3 and 4, the casing is fastened below, so that the adjusting-
block may be held by the lowest notch e. While the transom
is closed the universal link hangs downward from the loop D.
In this case, when operated, the bearing between block and
casing is reversed, and is taken up by a pin, g, penetrating
through the ear of the block and resting upon the outer face of
the casing A.

“ For oblique transoms the lifter is affixed as shown in Fig. 5.
Fig. 6 shows a transom hinged at the side. The casing of
lifter is affixed vertically at the hinged side, the adjusting
block being in the highest notch when the transom is closed.

“ For transoms hinged in the middle the lifter may be affixed
either above or below the hinged centre. For skylights the
lifter is affixed as shown in Fig. 7.

“It will be seen that the universal link Z, with its two
swivelling loop ends, will always be ready to form a connection
between the transom-loop D and the ear b of the adjusting-
block, no matter which way the transom may be hinged.

“What I claim as my invention, and desire to secure by let-
ters patent, is—

“1. The casing A, with slot a, containing the adjusting-block
B, with upright rod ¢, in combination with chain-link Z and )
loop D, all arranged and constructed in the manner as shown,
and for the purpose specified.
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“2. The adjusting-block B, rod C; pin d, and spring 7, in
combination with casing A4, provided with slot @ and notches
¢ ¢, for the purpose set forth.”

The specification of the complainant’s patent undertakes
broadly to describe the invention, intended to be embraced in
it, as “any construction, combination or arrangement of parts
which shall support the long or operating rod and prevent it
from being bent or displaced by the weight of the transom.”
But, having reference to the state of the art at the date of the
alleged invention, and the claims of the patent, the patentee
must be limited to the combination, with a transom, its lifting-
arm and operating-rod, of a guide for the upper end of
the operating-rod, prolonged beyond the junction with the lift-
ing-arm so as t. prevent the operating-rod from being bent or
displaced by the weight of the transom.

Putting by the question whether this is a patentable inven-
tion in view of the existing state of the art, the claim must be
regarded as a narrow one, and limited to the particular com-
bination described. In that view, the defendant’s arrangement
is no infringement. The difference between the two devices is
pointed out, and, as we think, satisfactorily, by Mr. Dayton, an
expert witness on behalf of the defendant. e says: “ When
the sash is opened in the Reiher transom not an ounce of its
weight falls upon, either laterally or obliquely, the upright rod.
The Reiher transom is provided at its lower end with a block
which runs in a guide, and which is so constructed, with inner
flanges and an external pin, arranged to bear respectively upon
the inner and outer faces of the slotted guide which he employs,
and which is fixed on the frame, as to receive all the pressure
resulting from the weight of the transom. The handle or the
long upright rod in the said Reiher transom is designed and
serves wholly as a means of reaching the foot of the lifting-arm
and pushing it upward or drawing it downward. As I before
stated, not a particle of inward or lateral pressure falls upon
the end of this rod by reason of the weight of the transom. In
my judgment, such upright rod may, for this purpose, as well
be absent as present. I stated that the sole purpose of the long
upright rod was to reach and lift the foot of the block with the
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end of the lifting-rod. To be accurate, I also state that it
serves, additionally, to operate a novel locking device with
which said foot-piece of the lifting-arm is provided.

“ Qo far, then, as the function of the guide G’ in the Wollensak
patent, or the upper guide in the numbers 1 and 3 of the Wol-
lensak transom model, is concerned, I find that the Reiher
transom presents a totally different structure, operating on a
totally different principle, from that exhibited in the Wollensak
transom model.

“In my judgment the improvements of Mr. Reiher, as ex-
emplified in the Reiher transom exhibit, are based upon and
proceed from a totally different point in the state of the art of
transom-lifters, from that admitted to be old in the passage
quoted from Wollensak’s patent specifications, and upon which
Wollensak’s improvements are based. It is a matter of com-
mon knowledge, I believe, and it is certainly within my personal
knowledge, that transoms or flap windows were, long prior to
the date of Wollensak’s original patent, provided with a pivoted
brace, the foot of which was movable against the frame of
such window or door. This is precisely the point in the art to
which Mr. Reiher in his transom-lifter has applied his improve-
ments. His improvements do not involve the removal of the
weight of the transom from a direct bearing against the frame
at the foot of the lifting-arm, and have not that object. Mr.
Reiher sought, evidently, only to provide a ready locking de
vice by which the foot of the lifting-arm may be secured at any
point quickly, and by which he may at once reach the locking
device and lift the transom, through the medium of the long
upright rod. Said long upright rod in his case is not, there-
fore, made stronger or weaker with a view to prevent its bend-
ing, and is only strong enough in any case to enable him to
push up the foot of the lifting-arm, and, by rotating the rod, to
unlock his novel fastening device. There was no fault in the
old structure upon which Mr. Reiher has made his improve-
ments like that assigned to the old device upon which Wollen-
sak has improved, namely, the bending of the vertical rod
having a lifting-rod connected therewith, because said lifting-
arm did not, in the old device attacked by Reiher, have any
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vertical rod at all, and because the lifting-arm distinctly bore
against the frame instead of against the rod.”
It follows, that the decree of the Circuit Court, dismissing
the bill for want of equity, was correct. It is accordingly
: Affirmed.

WOLLENSAK ». REIHER.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE NORTHERN DISTRICT OF ILLINOIS.

Argued April 14, 15, 1885.—Decided May 4, 1885.

The question whether delay in applying for a reissue of a patent has been
reasonable or unreasonable is a question of law for the determination of the
court.

The action of the Patent Office, in granting a reissue, and deciding that from
special circumstances shown, it appeared that the applicant had not been
guilty of laches in applying for it, is not sufficient to explain a delay in the
application which otherwise appears unreasonable, and to constitute laches,

When a reissue expands the claims of the original patent, and it appears that
there was a delay of two years, or more, in applying for it, the delay inval-
idates the reissue, unless accounted for and shown to be reasonable.

A bill in equity which sets forth the issue of a patent, and a reissue with ex-
panded claims after a lapse of two or more years, and states no sufficient
explanation of the cause of the delay, presents a question of laches which
may be availed of as a defence, upon general demurrer for want of equity.

The facts which make the case are stated in the opinion of
the court.

Mr. L. L. Bond (Mr. Ephraim Banning and Mr. Thomas
A. Banning were with him) for appellant.

Mr. Charles T. Brown submitted on his brief for appellee.
Mg. Justice Marraews delivered the opinion of the court.

This is a bill in equity to restrain by injunction the alleged
infringement by the defendant below of reissued letters patent
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No. 10,264, issued to the complainant December 26, 1882, upon
the surrender of original letters patent No. 148,538, dated
March 10, 1874, granted to the complainant for a new and use-
ful improvement in transom lifters. There was exhibited with
the bill, as parts thereof, copies of the original and reissued
letters patent. The defendant demurred to the bill for want
of equity, the demurrer was sustained, and the bill dismissed.
From that decree this appeal was taken.

The original patent was confined to two claims, which are
also the first two in the reissued patent. The latter, which, in
its specification and drawings, is substantially the same with
the original, adds seven additional claims, making nine in all.
Of these, the bill alleges infringement as to the third, fourth,
fitth, sixth and ninth.

The bill, after averring the issue of the original patent, and
referring to the copy set out as an exhibit, contains the follow-
ing averments :

“That said letters patent, being afterwards found to be in
operative or invalid by reason of an insufficient or defective
specification, which insufficiency or defect had arisen through
inadvertence, accident or mistake, and without any fraudulent
or deceptive intention on the part of your orator, were after-
wards surrendered and duly cancelled by the Commissioner of
Patents: that thereupon, and upon due application therefor,
reissued letters patent of the United States, No. 10,264, were
issued to your orator, dated the 26th day of December, 1882,
granting to him, his heirs or assigns, for the term of seventeen
vears from the said 10th day of March, 1874, the full and ex-
clusive right of making, using, and vending to others to be used,
the said invention, as by reference to said reissued letters patent
here in court to be produced, and a copy of the specification
and drawings of which is hereto attached, will more fully
dppear; that said reissued letters patent were applied for in
good faith and not for any fraudulent or improper purpose;
that, as your orator verily believes, no other person, firm, or
corporation, not acting under his authority, ever began the
Ianufacture, sale, or use of transom lifters containing or em-

bodymg said inventions or improvements until long after your
Vi 7 y
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orator had consulted counsel and taken steps towards applying
for said reissue, and until long after your orator had applied
for and obtained a reissue of his previous patent on transom
lifters, having broader claims than any now contained in said
reissue No. 10,264, that, in making said application for said last-
mentioned reissue, your orator presented to the Patent Office
a full, sworn statement of facts and circumstances connected
with his applying for and obtaining said original patent No.
148,538, and with his delay in applying for said reissue; that
at the first, said reissue application was rejected, on the ground
that such statement did not show or furnish any sufficient ex-
planation or excuse for said delay, and that your orator had
Jost his rights to such a reissue by reason thereof, the examiner
citing Miller v. Brass Company, 104 U. 8. 350, and other cases;
that, on appeal, said decision or rejection was reversed by the
examiners-in-chief constituting the Patent Office Board of Ap-
peal ; that, in a long and full opinion, said examiners-in-chief
expressly held that your orator had sufficiently and satisfactorily
explained said delay and was still entitled to such a reissue,
and that a part of said opinion, referring to claims appearing
in said reissue, and now in controversy, was as follows:
“¢All the above claims, moreover, have been rejected upon
a supposed legal bar to enlargement of claim, found in certain
recent decisions of the courts, mainly of the Supreme Court of
the United States, on which the other decisions cited are based.
We find, upon review, that there was a grave defect
in applicant’s patent and claims, whereby it was inoperative to
protect the invention disclosed by him, to the full extent to
which he was entitled. . . . We do not find any evidence
of such laches or delay, after ascertaining the defects of his
patent, as to debar or estop him from the benefits of the statute.
‘We do not find in his renewed application any attempt to en-
large the scope of his invention beyond what was originally
disclosed, but, on the contrary, an attempt to secure protection
for the invention contained in the patent.””
For the purpose of deciding the question of law, arising on
the demurrer to the bill, it is not necessary to set out the
several claims in the original and reissued patents, with a view
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to a comparison. It is sufficient to say, that it is not claimed
that the defendant is guilty of an infringement of either of the
claims in the original patent as repeated in the reissue; and it
is admitted that the claims in the reissued patent, infringement
of which is averred, are expansions of the original claims, not
covered by them, but alleged, nevertheless, to be embraced
within the invention as described in the original patent. This
is to say, that if, as a matter of fact, the patentee was the first
and original inventor of the parts and combinations covered by
these claims, the language of the specification to the original
patent would sufficiently embrace them.

It follows from this, that if, at the date of the issue of the
original patent, the patentee had been conscious of the nature
and extent of his invention, an inspection of the patent, when
issued, and an examination of its terms, made with that reason-
able degree of care which is habitual to and expected of men,
in the management of their own interests, in the ordinary
affairs of life, would have immediately informed him that the
patent had failed fully to cover the area of his invention. And
this must be deemed to be notice to him of the fact, for the law
imputes knowledge when opportunity and interest, combined
with reasonable care, would necessarily impart it.

Not to improve such opportunity, under the stimulus of self-
interest, with reasonable diligence, constitutes laches which in
equity disables the party, who seeks to revive a right which he
has allowed to lie unclaimed, from enforcing it to the detriment
of those who have, in consequence, been led to act as though
it were abandoned.

This general doctrine of equity was applied with great dis-
tinctness to the correction of alleged mistakes in patents, by
reissues, in the case of Miller v. Brass Company, 104 U. S.
850. Tt was there declared, that where the mistake suggested
Wwas merely that the claim was not as broad as it might have
been, it was apparent upon the first inspection of the patent,
and, if any correction was desired, it should have been applied
for immediately; that the granting of a reissue for such a pur-
Pose, after an unreasonable delay, is clearly an abuse of the
power to grant reissues, and may justly be declared illegal and
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void ; that, in reference to reissues made for the purpose of
enlarging the scope of the patent, the rule of laches should be
strictly applied, and nq one affould be relieved who has slept
upon his rights, and Ras h&ﬁs led the public to rely on the
implied disclaimer ihvolvéd in ghe terms of the original patent;
and that when ,tiis )\&,%a meftter apparent on the face of the
instrument, upon a nfere Q’émparison of the original patent with
the reissue, it s ceﬁfpe@t for the courts to decide whether the
delay was unreafonai® and whether the reissue was, therefore,
w i

contrary to la§ an@vmd.

This doctrine has been reiterated in many cases since, and at
the present term has been reconsidered and emphatically
repeated as the settled law, in the case of Makn v. Harwood,
112 U. S. 854, where it is said, by Mr. Justice Bradley, deliver-
ing the opinion of the court: “ We repeat then, if a patentee
has not claimed as much as he is entitled to claim, he is bound
to discover the defect in a reasonable time, or he loses all right
to a reissue; and if the Commissioner of Patents, after the
lapse of such reasonable time, undertakes to grant a reissue for
the purpose of correcting the supposed mistake, he exceeds his
power, and acts under a mistaken view of the law ; and the
court, seeing this, has a right, and it is its duty, to declare the
reissue pro tanto void, in any suit founded upon it.” It was
also there said, that, while no invariable rule can be laid down
as to what is reasonable time within which the patentee should
seek for the correction of a claim which he considers too
narrow, a delay of two years, by analogy to the law of public
use before an application for a patent, should be construed
equally favorable to the public, and that excuse for any longer
delay than that should be made manifest by the special circum-
stances of the case.

In the present case the delay in applying for the reissue was
more than five years. No special circumstances to account for
or excuse the delay are set out in the bill. In lieu of such a
statement, the complainant avers that he presented to the P’at-
ent Office a full, sworn statement of facts and circumstances
connected with his applying for and obtaining his original pat-
ent, and with his delay in applying for the reissue, and that
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the examiners-in-chief decided that he had sufficiently and
satisfactorily explained the delay, and was entitled to the re-
issue. But this does not satisfy.the law. The question as to
whether the delay had been reasonable or unreasonable is for
the court to determine, upon the special circumstances brought
to its attention; and it cannot .Substitute the decision of the
Patent Office upon that question for its own. The very ques-
tion is, whether the Patent Office has decided rightly, and, as
it is a question of power and jurisdiction, in which the delay
shown is prima facie unlawful, it is incumbent on the party
seeking to establish the jurisdiction of the Patent Office to
grant the reissue, to show the facts on which it rests. In every
case of areissue, that office, either expressly orimplicitly decides
the question of diligence on the part of the patentee; and the
grant of a reissue is a decision that the delay has not been un-
reasonable. That, therefore, is the very question for judicial
review, in every suit to enforce a reissued patent, in which the
question is made ; and, as we have seen, the settled rule of de-
cision is, that At it appears, in cases where the claim is merely
expanded, that the delay has been for two years, or more, it is
adjudged to invalidate the reissue, unless the delay is accounted
for and excused by special circumstances, which show it to
have been not unreasonable,/ ,

When, therefore, the injlinction bill sets out or exhibits both
the original and the reissued patent, and it appears from in-
spection that the sole object of the reissue was to enlarge and
expand the claims of the original, and that a delay of two or
more years has taken place in applying for the reissue, not ex-
Plained by special circumstances showing it to be reasonable,
the question of laches is a question of law arising on the face
of the bill, which avails as a defence, upon a general demurrer
for want of equity.

This rule of equity pleading applies in analogous cases; as
where, it otherwise appearing on the face of the bill that the
claim is stale, or is barred by lapse of time, and it is sought to
avold the effect of such a bar, on the ground that the fraud
complained of was concealed, and has been only recently dis-
covered, it is necessary that “the particular acts of fraud or
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concealment should have been set forth by distinct averments,
as well as the time when discovered, so that the court may see
whether, by the exercise of ordinary diligence, the discovery
might not have been before made.” Beaubien v. Beaubien, 23
How. 190; Stearns v. Page, T How. 819; Moore v. Greene,
19 How. 69; Marsh v. Whitmore, 21 Wall. 178, 185; Godden
v. Kemmell, 99 U. 8. 201; Badger v. Badger, 2 Wall. 87, 95;
Wood v. Carpenter, 101 U. 8. 135; Landsdale v. Smith, 106
U. S. 391.
The decree of the Circuit Court dismissing the bill for want
of equity was correct and is
Affirmed.

GEORGE W. FRASHER & Others ». O’CONNOR.

IN ERROR TO THE SUPREME COURT OF THE STATE OF CALIFORNIA,
Argued April 10, 1885.—Decided May 4, 1885,

In adjusting Congressional grants of lands to a State, the only questions
for consideration by the officers of the United States are, whether the State
possessed the right to claim the land under the grant, and whether the land
was subject to selection by its agents. Those officers have no jurisdiction
to review transactions between the State and its purchasers, nor between
the State and its locating agents, and determine whether such purchasers or
locating agents complied with the provisions of its laws relating to the sale
of the lands.

Surveys under the eighth section of the act of July 28, 1866, ¢ to quiet land
titles in California,” become operative by approval of the United States
Surveyor General for the State, and his filing in the local land office of
the township plats. Upon such approval of a survey and filing of the
township plats, lands thereby excluded from a confirmed private land claim
become subject to State selections and other modes of disposal of publie
lands. Previous approval of the survey by the Commissioner of the Gen-
eral Land Office is not necessary.

Lists of Lands certified to the State by the Commissioner of the General
Land Office, and the Secretary of the Interior, convey as complete &
title as patents ; and lands embraced therein are not thereafter open to
settlement and pre-emption.
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This was an action in the nature of ejectment to recover
possession of a tract of land in California. The facts which
make the case are stated in the opinion of the court.

Mr. George F. Edmunds (Mr. William J. Joknston was
with him) for plaintiffs in error. '

Mr. Edward 2. Taylor for defendant in error.

Mgz. Justice Fierp delivered the opinion of the court.

This is an action for the possession of a parcel of land in
Los Angeles County, California. The plaintiff, the defendant
in error here, traces title to the premises by a patent of the
State, issued to Robert Thompson on the 21st day of April,
1874, and certain mesne conveyances from the patentee. The
title of the State was derived from selections of land in lieu of
sections sixteen and thirty-six granted for school purposes by
the act of Congress of March 3, 1853.

The defendants below, the plaintiffs in error here, contend
that the selections by the State were void, because made with-
in the asserted limits of a claim under a Mexican grant before
the survey of such grant, which excluded the disputed premises,
had become final; and set up a right to the land as pre-
emptors under the laws of the United States by settlement
and improvement subsequent to the State patents, with a ten-
der to the officers of the Land Department of the required
sums in such cases to entitle them to patents of the United
States.

The position of the defendants below is, that, being entitled
as such pre-emptors to patents from the United States of the
lands in controversy, they are in a position to call in question
the validity of the proceedings by which the land was selected
by the State agents and listed to the State. To determine the
questions thus presented, it will be necessary to give a brief
history of the legislation of Congress, and of California with
respects to the lands granted to the State for school purposes.

The act of Congress of March 3, 1853, “to provide for the
Survey of the public lands in California, the granting of pre-
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emption rights therein, and for other purposes,” 10 Stat. 246,
§ 6, placed the public lands in that State, with certain specified
exceptions, subject to the general pre-emption law of Septem:
ber 4, 1841. Among the excepted lands were sections sixteen
and thirty-six of each township, which were declared to be
thereby granted to the State for the purposes of public schools,
and lands claimed under any foreign grant or title. The act
also declared, in its seventh section, that where a settlement
by the erection of a dwelling-house, or the cultivation of any
portion of the land, should be made on the sixteenth and thirty.
sixth sections before they should be surveyed, or where such
sections should be reserved for public uses, or * taken by private
claims,” other lands should be selected in lieu thereof by the
proper authorities of the State.

The lands in controversy were within the boundaries of a
tract claimed under a confirmed Mexican grant, known as the
Rancho Sausal Redondo.  As sections sixteen and thirty-six of
townships were covered by the grant, a case was presented
within the seventh section of the act of Congress, in which the
State was authorized to select other lands in lieu of them.

The Legislature of California, by an act passed April 27,
1863, provided for the sale of certain lands granted to the
State by Congress, and, among others, of the sixteenth and
thirty-sixth sections in the several townships, or of lands which
might be selected in lieu thereof. It prescribed the proceedings
to be taken for the purchase of the lands, and required each
State locating agent to keep a record of applications to pur-
chase made to him, and when they amounted to three hundred
and twenty or more acres, to apply on behalf of the State fo
the register of the United States land office of the district for
such lands, in part satisfaction of the grant under which they
were claimed, and to obtain his acceptance of the selections
thus made. Various other proceedings were required by the
act to secure a proper presentation to the Land Department of
the United States of the lands thus purchased of the State;
that is, of lands thus selected in satisfaction of the grant to her.

Surveys of the public lands in California were greatly delayed
after the passage of the act of 1853, and as late as 1866 many
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townships had not been surveyed. Ior want of these surveys,
it was impossible to ascertain the precise locality, in each town-
ship, of the sixteenth and thirty-sixth sections, and of course,
except in a few instances such as where the whole township
was embraced in a private claim under a Mexican or Spanish
grant, it could not be known whether there had been any such
settlement on those sections as would authorize the State to
select other lands in lieu thereof.

The State was embarrassed by this delay in the public sur-
veys, not only in the use of the sixteenth and thirty-sixth
sections, and, when they were occupied by settlers, in the
selections of lands in lieu of them, but also in the selection of
lands granted by other acts of Congress than that of March 3,
1853. By the eighth section of the general pre-emption law
of September 4, 1841, five hundred thousand acres of land
were granted to each new State subsequently admitted into
the Union, and of course to California, for purposes of internal
improvement, the selection of the lands to be made from any
public land within her limits, except such as was or might be
reserved from sale by a law of Congress or the proclamation of
the President, and in such manner as her Legislature should
direct, and located in parcels conformably to sectional divisions
and subdivisions of not less than three hundred and twenty
acres in any one location.

In May, 1852, in advance of any surveys by the United
States, the State passed an act for the sale of these five hundred
thousand acres. It authorized the governor to issue land war-
rants for not less than one hundred and sixty acres, and not
more than three hundred and twenty acres in one warrant, to
the full amount of the grant, the treasurer to sell them at two
dollars an acre, and the purchasers and their assigns to locate
them on behalf of the State on any vacant and unappropriated
land belonging to the United States subject to such location.

Under these laws selections were made by agents of the
State, or purchasers of warrants who were authorized to locate
the same. Similar legislation was had and similar proceedings
were authorized with respect to other lands granted by acts of
Congress to the State. ‘When, however, selections thus made
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were brought to the attention of the Land Department at
‘Washington, they were not recognized as conferring any right
to the parties claiming under them. Selections made in ad-
vance of the public surveys were held to be wholly invalid.
This ruling of the department caused great confusion and em-
barrassment in the State. Titles thought to be unquestionable
were found to be worthless, and interests of great magnitude
which had grown up upon their supposed validity were en-
dangered. To relieve against the embarrassments arising
from this cause the act of Congress of July 23, 1866, “ to quiet
land titles in California,” 14 Stat. 218, was passed. The first
section of this act declares, that, in all cases where the State of
California had previously made selections of any portion of the
public domain in part satisfaction of a grant made to the State
by act of Congress, and had disposed of the same to purchasers
in good faith under her laws, the lands so selected should be
and were thereby confirmed to the State.

From this confirmation were excepted selections of lands to
which an adverse pre-emption or homestead or other right
had at the date of the passage of the act been acquired by a
settler under the laws of the United States, and of lands re-
served for naval, military or Indian purposes, and of mineral
land or of land claimed under a valid Mexican or Spanish grant.

The second section provided that where the selections had
been made of land which had been surveyed by authority of
the United States, it should be the duty of the authorities of
the State, where it had not already been done, to notify the
register of the United States land office for the district, in
which the land was located, of such selections, and that the
notice should be regarded as the date of the State’s selections.

The third section provided that where the selections had
been made of land which had not been surveyed by authority
of the United States, but the selections had been surveyed
by authority of and under laws of the State, and the land sold
to purchasers in good faith, such selections should, from the
date of the passage of the act, when marked off and designated
in the field, have the same force and effect as the pre-emption
rights of a settler on unsurveyed public land.
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As thus seen, selections made pursuant to this act, embracing
lands held or claimed under a valid Mexican or Spanish grant,
were excepted from confirmation. By the act of 1833, 10
Stat. ch. 145, § 6, lands claimed under ““any foreign grant or
title” were excepted from pre-emption. The effect of these
exceptions was to exclude from settlement large tracts of land
in the State, which, upon a definite ascertainment of the boun-
daries of the grants, would have been open to settlement. A
very great portion of the lands in the State were covered by
Mexican or Spanish grants. Some of the grants were by specific
boundaries, and the extent of the land covered by them could
be readily ascertained without an official survey. But, by far
the greater number were of a specific quantity of land lying
within outboundaries embracing a much larger quantity. Thus,
grants of one or two leagues would often describe the quantity
as being within boundaries embracing double or treble that
amount, the grant declaring that the quantity was to be sur-
veyed off by officers of the vicinage, and the surplus reserved
for the use of the nation. The grantee in such case was of
course entitled only to the specific quantity named, but what
portion of the general tract should be set apart to him could
only be determined by a survey under the authority of the gov-
ernment. Until then the grantee and the government were
tenants in common of the whole tract. No one could intrude
upon any portion of it, the whole being exempted from the
pre-emption laws. The practical effect of this condition in
many cases was to leave the grantee, until the official survey,
1:n the possession, use and enjoyment of a tract of land contain-
Ing a much larger quantity than that granted. And before
such survey could be made the validity of the grant was to be
determined by the commission appointed to investigate private
land claims in California, and the action of the commission was
subject to review by the District Court of the United States,
with a right of appeal from its decision to the Supreme Court.
When the validity of the grant was confirmed the confirmee
could not, measure off the quantity for himself and thus legally
segregate it from the balance of the tract. As we said in

an Leynegan v. Bolton, 95 U. S. 83, 36: “ The right to make
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the segregation’ rested exclusively with the government and
could only be exercised by its officers. Until they acted and
effected the segregation, the confirmees were interested in pre-
serving the entire tract from waste and injury, and in improv-
ing it ; for until then they could not know what part might be
assigned to them. Until then no third person could interfere
with their right to the possession of the whole. No third per-
son could be permitted to determine, in advance of such segre-
gation, that any particular locality would fall within the sur
plus, and thereby justify his intrusion upon it and its detention
from them. If one person could, in this way, appropriate a
particular parcel to himself, all persons could do so; and thus
the confirmees would soon be stripped of the land which was
intended by the government as a donation to its grantees,
whose interests they have acquired, for the benefit of parties
who were never in its contemplation. If the law were
otherwise than as stated, the confirmees would find their pos-
sessions limited, first in one direction and then in another,
each intruder asserting that the parcel occupied by him fell
within the surplus, until, in the end, they would be excluded
from the entire tract. Cornwall v. Culver, 16 Cal. 423, 429;
Riley v. Heisch, 18 Cal. 198 ; Mahoney v. Van Winkle, 21 Cal.
552.”

The delays before the official surveys were made, even after
the confirmation of a grant, sometimes lasted for years. In
some instances they were attributable to the want of sufficient
appropriations by Congress to meet the expenses of the sur-
veys. To obviate them from this cause Congress provided in
§ 6 of the act of July 1, 1864, “to expedite the settlement of
titles to lands in the State of California,” 13 Stat. ch. 1%
that it should be the duty of the Surveyor General of Cali-
fornia to cause all private land claims finally confirmed to be
accurately surveyed and plats thereof to be made whenever
requested by the claimants: provided, that each claima.nt
requesting a survey and plat should first deposit in the District
Court of the district within which the land was situated a su-
ficient sum of money to pay the expenses of such survey and
plat, and of the publication required by the first section of the
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act. And in § 7 it prescribed the manner in which the sur-
veys should be made.

But, inasmuch as a confirmee had the possession and use of
the whole tract, from which his quantity was to be taken, until
it was segregated, he was not in haste to have the survey made
of his claim. It was for his interest to postpone it; and there-
fore few confirmees of grants of quantity within exterior
boundaries, embracing a larger amount, applied for surveys
under that act. Accordingly when the act of July 23, 1866,
“to quiet land titles in California” 14 Stat. 218, ch. 219, was
passed, confirming selections previously made by the State, ex-
cept those from lands held or claimed under a valid Mexican
or Spanish grant, it provided in § 8 as follows: “ That in all
cases where a claim to land by virtue of a right or title derived
from the Spanish or Mexican authorities has been finally con-
firmed, and a survey and plat thereof shall not have been
requested within ten months from the passage of this act, as
provided by sections six and seven of the act of July first,
eighteen hundred and sixty-four, ‘to expedite the settlement
of titles to lands in the State of California,” and in all cases
where a like claim shall hereafter be finally confirmed, and a
survey and plat thereof shall not be requested, as provided by
said sections within ten months after the passage of this act,
or any final confirmation hereafter made, it shall be the duty
of the Surveyor General of the United States for California,
as soon as practicable after the expiration of ten months from
the passage of this act, or such final confirmation hereafter
made, to cause the lines of the public surveys to be extended
over such land, and he shall set off, in full satisfaction of such
grant, and according to the lines of the public surveys, the
quantity of land confirmed in such final decree, and as nearly
as can be done in accordance with such decree; and all the
land not included in such grant as so set off shall be subject to
the general land laws of the United States: Provided, that
nothing in this act shall be construed so as in any manner to
nterfere with the right of dona fide pre-emption claimants.”
14 Stat. 220, 221.

After the passage of this act neither the State, nor persons
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desiring to settle upon the public lands, were obliged to wait
beyond ten months for the grantee of a confirmed Mexican
land claim to take action for the segregation of the specific
quantity granted to him. If he delayed for that time after
the passage of the act, if his claim had been previously con-
firmed, or for that time after the confirmation of his claim, if
it should be subsequently confirmed, to obtain a final survey,
it became the duty of the Surveyor General of the United
States to proceed and extend the lines of the public surveys
over the land and to set off in satisfaction of the grant, and
according to the lines of such surveys, the quantity of land
confirmed, and all the land not included in such grant as so set
off was made “subject to the general land laws of the United
States.”

The grant known as the Rancho Sausal Redondo was made
to Antonio Ygnacio Abila, May 20, 1837, by Alvarado, then
governor ad <nterim of the department of California. The
claim of the grantee to the land was confirmed on the 10th of
June, 1855, by the Board of Land Commissioners for the ascer-
tainment and settlement of private land claims in California,
and at its December term, 1855, by the District Court of the
United States. It embraced land within the limits of Los An-
geles County. The decree of the District Court became final,
the appeal from it to the Supreme Court having been dismissed
by stipulation of the Attorney General. In 1858 a deputy sur-
veyor made a survey of the claim, but it was not approved by
the Surveyor General, and was, in_consequence, of no validity.
For more than ten years afterwards no other survey was
made, nor does it appear from the record that the grantee,
or those owning the claim, made application for any under
the act of July 1, 1864. Accordingly, in 1868, more than
ten months having elapsed after the passage of the act of
July 23, 1866, at the instance of General Rosecrans, the
rancho was surveyed by a deputy United States surveyor,
George Hansen, and land was set off to the grantee in satisfac-
tion of the grant. Over the land within the boundaries of the
grant confirmed the United States surveyor extended the
section and township lines; and, on April 22, 1868, the town-




FRASHER ». O'CONNOR.

Opinion of the Court.

ship plats were filed in the district land office of San Francisco.
Subsequently General Rosecrans, as hereafter stated, applied
to the State to purchase the lands outside of the tract allotted
to the grantee, part of which are the subject of the present con-
troversy. The owners of the grant protested that notice of the
survey had not been given to them, and that it did not conform
to the decree of confirmation, and demanded a new survey.
The Surveyor General thereupon recalled the township plats
and ordered a new survey, which was made in July, 1868, by
deputy surveyor Thompson. This new survey included the
lands in controversy as part of the grant. Afterwards, how-
ever, in October, 1871, the Secretary of the Interior set aside
this new survey, ordered the township plats to be returned to
the land office, and affirmed the survey made by Hansen.
Before, however, the recall of the township plats, and the order
for a new survey, General Rosecrans had procured a number
of men to make applications for his benefit for the purchase of
the lands in controversy, and to transfer their interests thus
acquired to him. The applications were approved by the lo-
cating agents of the State, and the lands as selections by the
State were afterwards listed to her, and patents were issued
to the purchasers or their assignees. According to the findings
of the local Distriet Court, the applications and subsequent pro-
ceedings were very loosely conducted, and great irregularities
are charged against the principal purchaser. But if the locat-
ing agents of the State were satisfied with the applications to
purchase, and the selections thus made were approved by the
Land Department of the United States, and the lands were
listed to the State as part of the grant to her, it is not perceived
what ground of complaint the loose character of the proceedings
furnish to the defendants. Ther title is not advanced by show-
ing how irregularly the proceedings were conducted by parties
who obtained the title of the State; and to the general gov-
ernment it is enough that she does not complain, but accepts
the selections in satisfaction of the grant to her. The same
view was taken by the Interior Department with reference to
one of the State selections referred to. It was objected that
the selection was invalid because not made in accordance with
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the provisions of the act of the legislature of the State, of April
27,1863. DBut the Secretary answered that it was not neces-
sary to enter into a consideration of the alleged defects in the
application of the purchaser ; that was a question between him
and the State; that by the seventh section of the act of March
3, 1853, the State was granted indemnity if sections sixteen
and thirty-six lay within private grants; that the manner of
selecting such indemnity was not specified ; that the act of the
legislature had provided for the sale of certain lands belonging
to the State, and if purchasers failed to comply with the re-
quirements of the statute, their claims may fail ; that the ques-
tions to be considered by the general government were, the
right of the State to claim the land under her grant, and was
the land subject to selection, observing that these were the only
questions to determine, as the general government only recog-
nized the State in the proceedings; that it was no part of its
duty to inquire into the transactions between the State and her
purchasers, neither would it go back of the record to ascertain
whether as between the State and her agent he complied with
the provisions of the statute relating to the sale of granted
land.” The Secretary added that there was no complaint on
the part of the State of any irregularity in the selection in
question, but, on the contrary, she had recognized and approved
of it and issued a patent to the purchaser. And, further, that
the legislature of the State had passed an act for the relief
of purchasers of State lands, approved March 27, 1872, declar-
ing that when application had been made to purchase such
lands, and full payment had been made to the treasurer of the
proper county for the same, and a certificate of purchase or
patent had been issued to the applicant, the title of the State
was vested in him or his assignees, if no other application had
been made for the purchase of the land prior to the issue of
the certificate. Thus, said the Secretary, has the State in the
most emphatic manner asserted her claim to the land notwith-
standing the alleged irregularities on the part of her agent in
selecting the same.

To this action of the State it may be added, that the genera!
government has, by the act of Congress of March 1, 1871,
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relinquished every possible objection on its part to a recogni-
tion of the claim of the State. by confirming her title to lands
certified to her as indemnity school selections in lieu of the
sixteenth and thirty-sixth sections lying within Mexican grants,
the final survey of which had not been made; and also con-
firming indemnity school selections certified to the State,
which were defective or invalid from any other cause.

The sole question, therefore, remaining for our determination
is, whether the premises in controversy were open to selection
at the time the selection was made. And of this we think
there can be no reasonable doubt. The Mexican grant, under
which the land was claimed, had been confirmed in December,
1856, and although, as stated above, a survey had been made
by a deputy surveyor in 1858, it had not been approved by the
Surveyor (zeneral, and was, therefore, of no effect. No other
attempt was made to obtain a survey of the land until Feb-
ruary, 1868, over eleven years after the confirmation of the
grant, and over three years after the passage of the act of July
1, 1864, and over eighteen months after the passage of the act
of July 23,1866. Had a survey been called for by the grantee,
or made under the act of 1864, it would have required the ap-
proval of the Commissioner of the General Land Office before
it could have been the basis of action by the State or by indi-
viduals. But the grantee having neglected to take any action,
and ten months having elapsed after the passage of the act of
1866,-it was competent for the Surveyor General of California,
and indeed it was made his duty, to extend the lines of the
public surveys over the land confirmed; and the act declares
that “he shall set off, in full satisfaction of such grant, and ac-
cording to the lines of the public surveys, the quantity of land
confirmed in such final decree, and, as nearly as can be done,
I accordance with such decree, and all the land not included
w such grant as so set off shall be subject to the general land
laws of the United States.”

Nothing can be plainer than this language. It leaves no
doubt as to its meaning. All the land not included in the
grant as thus set off “shall be subject to the general land laws

of the United States” The survey of the land confirmed is
VOL. cxv—8
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withdrawn, therefore, from that special supervision and control
which are vested in the Commissioner of the General Land
Office over surveys of private land claims made under the act
of 1864. The laws and practice of the Land Department, with
respect to surveys of the public lands generally, only apply,
and must govern the case. Had it been the intention of Con-
gress to retain the special supervision of the commissioner, it is
reasonable to suppose that the intention would, in some way,
have been expressed. But there is nothing of the kind, and
the survey is therefore to be treated as an ordinary official sur-
vey of the public lands, and, as such, is operative until changed
or set aside by the Land Department. It is not necessary, as
in the case of surveys of private land claims under other laws,
to obtain the previous approval of such department before it
becomes operative ; and proceedings to acquire the title to
lands outside of it may at once be taken either by the State or
pre-emptors upon its assumed validity. Such was the view of
the Interior Department with reference to the survey of the
land confirmed here, after a most elaborate consideration. In
illustration of the manner in which public lands, when once
surveyed, can be disposed of, the Secretary refers to the act of
Congress approved May 1, 1796, providing for the sale of lands
of the United States in the territory northwest of the river
Ohio and above the mouth of the Kentucky River. The Su-
veyor-General was authorized to prepare plats of township
surveys, to keep one copy in his office for public information,
and to send other copies to the places of sale and to the
Secretary of the Interior. The present local land offices, said
the Secretary, are equivalent to the places of sale mentioned
in the act of 1796, and, as a matter of practice, from that day
to the present time, the township plats prepared by the Sur-
veyor-General have been filed by him with the local land Ofﬁ-
cers, who thereupon have proceeded to dispose of the public
lands according to the laws of the United States. There was
nothing in the act of 1796, or any subsequent acts, which re
quired the approval of the Commissioner of the General and
Office before the survey became final and the plats authorit
tive. Such a theory, said the Secretary, is not only contra’y
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to the letter and spirit of the various acts providing for the
survey of the public lands, but it is contrary to the uniform
practice of the department. Applying this uniform practice to
the case at bar, all doubt that the lands in controversy were
open to selection by the State disappears. The grant was sur-
veyed in February, 1868, and sufficient land set apart to satisty
it. In March following, a survey of the townships in which
the land lay was made and approved by the United States
Surveyor-General of the district, and in April the survey and
township plats were filed in the land office of the district. The
State selections of lands lying outside of the survey of the
grant were made before any action of the Surveyor-General
was had recalling the plats and ordering a new survey. Had
his action been sustained by the Land Department, and the
new survey made upon his order, which included the land in
controversy as part of the grant, been approved, a question
would have arisen as to the validity of the selections in the
face of such subsequent proceedings. It is not necessary to
hold that they would have been unaffected. It may, perhaps, be
that they would have had to abide the judgment of the depart-
ment as to the status of the land. All that is necessary to de-
cide here is, that, after the grant had been surveyed and the
township plats filed, the State was at liberty to make selections
from land lying outside of the survey, and pre-emptors were at
liberty to settle upon it, and if the survey were not ultimately
set aside, their rights thus initiated would be protected.

As already said, the Interior Department held the original
survey valid, directed the township plats to be returned
to the land office, and accepted the selections of the State
outside of the survey and listed the land to her. The in-
choate rights acquired to the lands selected were not lost by
the subsequent action of the Surveyor-General in setting aside
the first survey of the grant, and, after that action was vacated,
could be perfected. The original survey, outside of which the
selections were made, was approved by the Secretary of the
Interior on the 31st of October, 1871, and the lands selected
were listed to the State by the Commissioner of the General
Land Office oa the 29th of May, 1872, and by the Secretary of
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the Interior on the 31st of the same month. The title of
the State to the lands thus became as complete as though trans-
ferred by a patent of the United States. The statute declares
that lists of lands granted to the State by a law of Congress,
which does not convey the fee simple title or require patents to
be issued, ‘shall be regarded as conveying the fee simple of
all the lands embraced in such lists that are of the character
contemplated by such act of Congress and intended to be
granted thereby.” Tt does not appear why the lands should
have been listed by the Secretary of the Interior as well as by
the Commissioner of the General Land Office, but it may have
been because by the act of July 23, 1866, selections of indem-
nity school lands for the sixteenth and thirty-sixth sections,
when lost in private grants, were to be approved by that offi-
cer. Having the title, there was nothing to prevent the issue
by the State of her patent to the purchaser under whom the
plaintiff claims. The land was not thereafter open to seftle

ment and pre-emption, and the judgment must, therefore, be
Affirmed.

Good & Others v. O’Connor. In error to the Supreme Court
of the State of California. Hazard & Others v. O’Connor. In
error to the Supreme Court of the State of California. Each of
these cases presents similar questions to those considered and deter-
mined in Frasher, ¢ al. v. O’Connor, just decided, and on the
authority of that case the judgment in each is Affirmed.

GRAY, Administratrix, ». NATIONAL STEAMSHIP COM-
PANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE SOUTHERN DISTRICT OF NEW YORK.

Submitted March 31, 1885.—Decided May 4, 1885.

A, a foreign steamship corporation, went into liquidation August 15,1867, and
sold and transferred all its ships and other property August 16, 1867, t0 B,
another foreign corporation, formed for the purpose of buying that property
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and continuing the business, with the right reserved to all stockholders in
A to become stockholders in B. The officers in the old company became
stockholders in the new company, and the business went on under their
direction as officers of the new company. October 24, 1867, a collision
took place in New York harbor between one of the steamships so trans-
ferred and some canal boats, resulting in the death of plaintiff’s intestate.
Plaintiff sued A, in a State court of New York, to recover damages under
a statute of that State, for the loss of her husband, and obtained a verdict,
and recovered judgment. Held, That this judgment against the old com-
pany could not be enforced in equity against its former property in the
hands of the new company, thus transferred before the time when the al-
leged cause of action arose.

The facts which make the case are stated in the opinion of
the court.

Mr. John Fitch for appellants.
Mr. John Chetwood for appellee.

Mr. Justice Fierp delivered the opinion of the court.

This was a suit in equity to charge the defendant, the Na-
tional Steamship Company, with the payment of a judgment
recovered against another company, known as the National
Steam Navigation Company. Both of the companies were Eng-
lish corporations, formed under the English statute, known as
the Companies Act of 1862. The National Steam Navigation
Company continued in business until August 15, 1867, when it
went into liquidation. On the following day it sold its ships
and its other property and delivered the same to the National
Steamship Company. This latter company was incorporated
on the first of July, 1867, under the name of the Steamship
Company, limited. The change of its name to the National
Steamship Company was made August 8, 1867. After the
sale of its property the Navigation Company had no power to
do business under the Companies Act, and existed only for
Purposes of liquidation.

Qn the 24th of October, 1867, the steam-tug Princeton was
gomg up the harbor of New York with a tow of fourteen
¢anal-boats loaded with coal. When near the mouth of the
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Hudson River she met the English steamship Pennsylvania,
owned by the National Steamship Company, and a collision
took place between the canal-boats and the steamship, by
which three of the boats were sunk, and a man by the name
of Wilson W. Gray was killed. The widow of Gray took out
letters of administration upon his estate, and then brought an
action in the Superior Court of the City of New York, undera
statute of the State, for damages caused by the loss of her hus-
band, against the National Steam Navigation Company, evi-
dently supposing that this company continued the owner of
the steamship as it formerly had been. In May, 1868, she
obtained a verdict, and in June following judgment was en-
tered thereon for $3,289.05.

The National Steamship Company was formed for the pur-
pose of buying the property of the Navigation Company and
conducting the same business. The consideration for the pur-
chase was stock of the new company to such of the old stock-
holders as would consent to take it, and money to the dissent-
ing stockholders. Provision was made to raise the money
necessary to fill up the capital stock to the required sum, and
the sale was subject to the debts of the old company on August
16, 1867. The officers of the old company became the officers
of the new company.

The widow Gray issued execution on her judgment to the
sheriff of the County of New York, which was returned unsat-
isfied. In December, 1869, she assigned the judgment to one
Asa F. Miller, and in January, 1870, he commenced a suit in
the Supreme Court of New York against the National Steam-
ship Company, setting forth in his complalnt the judgment of
the Superior Court, the return of the execution unsatisfied, the
incorporation of the National Steam Navigation Company,
and that a short time before the commencement of the action
it was engaged in the shipping business between New York
and leerpool employing steamers, and having a general
agency in New York; that at the time of the accruing of the
cause of action it was thus engaged in business; that about the
time the judgment was obtained and the execution issued the
company assumed and became known by the name of the
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National Steamship Company ; that the sheriff was thereby
disabled from levying on the property which up to that time
had stood in the name of the Navigation Company ; that the
change of name was to cure a technical defect ; that the Stearn-
ship Company was incorporated under a statute limiting the
liability of the stockholders, and to that company the Naviga-
tion Company had handed over its ships and all its other prop-
erty to a sufficient amount to pay the judgment; that such
property remained under the same control; that the change
of name was made fraudulently, to prevent a levy upon the
property ; that the Steamship Company held the ships of the
Navigation Company as trustee for the creditors of the latter
company ; that the Navigation Company had not been within
the State of New York for a year, and had no property except
that standing in the name of the Steamship Company; and
that this last company had a steamship and other ships in its
hands, the property of the Navigation Company. The prayer
of the complaint was that the Steamship Company might be
decreed to pay the judgment, and be enjoined from disposing
of the property it had received from the Navigation Company
and for the appointment of a receiver.

The Steamship Company answered, admitting the judgment
of the plaintiff, the return of execution issued upon it unsatis-
fied, and the organization of the Navigation Company, alleging
its own distinet incorporation, admitting the sale, transfer and
delivery of the steamships and business of the old company to
the new company, August 16, 1867, the conduct of its ship-
ping business and its employment of steamers by the old com-
pany, up to such transfer and sale, and alleging that the old
company had no property in the State, with a general denial
of other allegations. The case was heard upon the pleadings
and proofs, and at a special term of the court on December 12,
1870, judgment was rendered dismissing the complaint. On
May 7, 1875, at a general term of the court this judgment was
affirmed. A year after its affirmance an order was entered at
4 special term by consent of parties discontinuing the suit.
Before this was done Asa F. Miller, the plaintiff therein,
assigned the Superior Court judgment to one Morrison, and in
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February, 1877, Morrison assigned it back to the plaintiff, who
soon afterwards commenced the present action in the Supreme
Court of New York. On motion of defendants, it was re-
moved to the Circuit Court of the United States, and there the
plaintiff filed a bill in equity in place of the complaint filed in
the State court. This bill set up the agreement between the
two companies of August 16, 1867, alleged the identity of the
officers of the two companies, mentioned the recovery of the
Judgment of the plaintiff and the various assignments of that
judgment, the unsatisfied execution issued thereon, the transfer
of the ships and other property of the old Navigation Com-
pany to the new Steamship Company, alleged that the Navi-
gation Company had not made a change of ownership of the
steamers by sufficient bills of sale, according to British law,
mentioned the winding up of the Navigation Company, and
averred that the new company held the property of the old
company in fraud of the right of the plaintiff to have his judg-
ment satisfied out of it, and that the Navigation Company had
no property not embraced in-the transfer to the Steamship
Company out of which execution upon the judgment could be
satisfied. The bill prayed for a receiver of the property of the
Navigation Company at the time of its assignment, for an
accounting by the defendant of such property, and that the re-
ceiver be directed to sell the property and pay the debts of the
plaintiff, and for general relief. The defendant, in its answer,
admitted the agreement, the substantial identity of the officers
of the two companies, the judgment recovered in the Superior
Court, the unsatisfied execution issued thereon, and the sale
and delivery of all the property of the old Navigation Com-
pany to the defendant on the 16th August, 1867, for a full
consideration, averred that the defendant at that time became
owner of all the property including the steamers, denied the
fraudulent transfer alleged and the ownership of the steam-
ships by the Navigation Company at the time of the recovery
of the judgment, or of the return of the execution, reiterated
the sale and delivery of the steamships to it before the judg-
ment by good and sufficient instruments, and admitted the
liquidation of the Navigation Company, and the winding up
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of its affairs. It also set up the judgment recovered by the
defendant in the case of Miller against it, in the Supreme
Court of New York, as a bar to the present action, denied all
fraud in the transfer of the property of the old company, and
asked that the bill be dismissed. The case was heard upon the
pleadings and proofs, and a decree was rendered therein by
the Circuit Court dismissing the bill. From that decree the
case is brought here by appeal.

It is not necessary to consider the position that the judgment
of the Supreme Court of New York, in the case of Miller
against the defendant, is a bar to the prosecution of this suit.
It is sufficient for the affirmance of the decree of the court
below that the judgment of the Superior Court of the City of
New York, which was sought to be enforced against the new
company, was recovered against the old company. That com-
pany had then ceased to do business of any kind, and was in-
capable, under its articles of incorporation, of doing any except
so far as might be necessary to wind up its affairs. It existed
only for purposes of liquidation. It could no more own and
run & steamship than it could own and manage any other
property. There is nothing in the transfer of the property
from the old company to the new of which the plaintiff can in
any way complain. It took place before the collision occurred
which caused the death of the plaintiff’s husband. The stock-
holders of the old company do not complain of that transfer;
and it does not appear that complaint comes from any cred-
itors then existing of that concern. The debts of the old firm
were assumed by the new ; and there is neither reason nor
sense in attempting to fasten upon the new company a judg-
ment for damages recovered only against the old. If the
plaintiff, by mistake, commenced an action against the wrong
company, it is a fault of which she cannot complain. At least
the new company is not chargeable as though it had itself been
sued, and had its day in court. The Navigation Company
lever made any pretence of ownership after its affairs were
Cbsed up, and neither the plaintiff nor her counsel were ever
misled by the action of the representatives of either company.
The case is too plain for further comment. Decree affirmed.
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BUNCOMBE COUNTY COMMISSIONERS & Others v,
TOMMEY & Others.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
WESTERN DISTRICT OF NORTH CAROLINA.

Argued December 17, 1884.—Decided March 2, 1885 ; May 4, 1885.

The statutes of North Carolina of March 28, 1870, and March 1, 1873, the
first, giving a lieu to mechanics and laborers in certain cases, and the
other, regulating sales under mortgages given by corporations, do not give
to those performing labor and furnishing materials in the construction of
railroads, a lien upon the property and franchises of the corporation own-
ing and operating such roads.

Ordinary lien laws giving to mechanics and laborers a lien on buildings in-
cluding the lot upon which they stand, or a lien upon a lot or farm or other
property for work done thereon, or for materials furnished in the construc-
tion or repair of buildings, should not be iffterpreted as giving a lien upon
the roadway, bridges. or other property of a railroad company, that may
be essential in the operation and maintenance of its road for the public
purposes for which it was established.

The proviso of the third section of the said act of 1873 (Battle’s Revisal, ch.
26, § 48), has reference to the debts and contracts of private corporations
formed under the act of February 12, 1872 (Pub. Laws N. C. 1871-2, ch.
199), and not those of railroad corporations organized, for public use,
under the act of February 8, 1872.

The authority of State v. Rives, 5 Ired. 297, is questioned by the Supreme
Court of North Carolina in Goock v. McGee, 83 N. C. 59.

The Spartanburg and Asheville Railroad Company—a cor-
poration created by the consolidation, in the year 1874, of a
railroad company of the same name, organized under the laws
of South Carolina, and of the Greenville and French Broad
Railroad Company, of North Carolina—executed, under date
of October 1, 1876, a deed of trust, whereby, for the purpos
of securing the payment of its bonds, with interest coupons
attached, it conveyed its franchises, railroad, rights, lands, and
property, real and personal, in trust for those who should be-
come holders or owners of such bonds. The deed contained
a provision by which the principal of all the bonds should be
come due after continuous default for six months in the pay-
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ment of semi-annual interest upon them, or upon any of them.
Such a default having occurred in respect of the instalments
of interest due January 1, 1878, the present suit was brought
for the purpose of enforcing, in satisfaction of the entire
amount of said bonds and coupons, the lien given by the
before mentioned deed. Certain parties—Garrison, Fry &
Deal, Clayton, and Rice & Coleman—were made defendants,
because, as creditors of the railroad company, they claimed,
respectively, a lien upon property covered by the mortgage
superior to that asserted in behalf of the bondholders. Gar-
rison alleged that, being a mechanic, he contracted, December
1, 1876, and June 2, 1877, with, and afterwards built for, the
railroad company two trestles in Polk County, North Carolina,
his work being completed February 18, 1878; Fry & Deal
(the first named being a mechanic), that they furnished mate-
rials and work upon trestles in the same county, under a con-
tract made with the company on June 2, 1877, and fully exe-
cuted June 17, 1878; Clayton, that he performed work (grad-
ing, &c.) upon the company’s road in the same county, under
a contract made with it prior to the mortgage, but not exe-
cuted until after its date ; and Rice & Coleman, that they did
work and labor, and furnished materials, on the company’s
road in Henderson County, North Carolina, such work begin-
ning June 1, 1876, and ending May 1, 1878.

The decree below, ordering a sale of the mortgaged prop-
erty, must have proceeded upon the ground that, under the
laws of North Carolina, these defendants acquired no lien
whatever upon the property of the railroad company. The
contention here is, that some of the defendants acquired a lien
as well under a statute passed in 1873, regulating sales under
mortgages given by companies upon all their works and prop-
erty, as under the act called the workmen’s lien law of 1870;
and that one of the defendants has a lien under the former,
while others have liens under the latter statute. The main in-
quiry now is, whether the court below correctly interpreted
those statutes. Tt is necessary to a clear understanding of the
case that their provisions be examined in detail.

By the constitution of North Carolina of 1868, the General
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Assembly of that State was required to *provide, by proper
legislation, for giving to mechanics and laborers an adequate
lien on the subject matter of their labor.” Art. 14, § 4.

Subsequently, by an act approved March 28, 1870, entitled
“An Act for the protection of mechanics and other laborers,
materials,” etc., it was provided that “every building built, re
built, repaired, or improved, together with the necessary lots
on which said building may be situated, and every lot, farm,
or vessel, or any kind of property not herein enumerated, shall
be subject to a lien for the payment of all debts contracted for
work done on the same or material furnished,” §1; that “any
mechanic or citizen, who shall make, alter, or repair any article
of personal property, at the request of the owner or legal pos-
sessor of such property, shall have a lien upon such property so
made, altered, or repaired, for his just and reasonable charge
for his work done and material furnished, and may hold and
retain possession of the same until such just and reascnable
charges shall be paid,” etc., § 3; that “all claims under $200
may be filed in the office of the nearest magistrate; if over
$200, in the office of the Superior Court clerk in any county
where the labor has been performed or the material furnished,”
§ 4; that proceedings to enforce the lien created must be
commenced in the courts of justice of the peace and in the
superior courts, according to their jurisdiction, § 10 ; and, upon
judgment being rendered in favor of the claimant, an execution
for the collection and enforcement thereof may issue in the
same manner as upon other judgments in actions arising upon
contracts for the recovery of money, § 11. Pub. Laws N. C., ch.
206 p. 253 ; Battle’s Revisal, N. C., ch. 65, pp. 563, 564.

By a general statute, approved February 8, 1872, entitled
“An Act to authorize the formation of Railroad Companies
and to regulate the same,” provision was made for the forma-
tion by any number of persons, not less than twenty-five, of
corporations for the purpose of constructing, maintaining, and
operating railroads. This statute contains sixty-six sections,
and prescribes the mode in which a company may be organ-
ized under it; what its articles of association shall contain;
what shall be the amount of its capital stock and in what way
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subscribed ; when it shall become a corporation, with the
powers and privileges therein granted; to what extent its
stockholders shall be liable for the debts of the company;
when it shall be liable to laborers for the amount due them
from contractors for the construction of any part of the road ;
the mode in which it may, by condemnation, acquire real estate
needed for the purposes of its incorporation ; an annual report
to the governor showing its operations and condition in every
respect ; when and under what circumstances the legislature
may alter or reduce its rates of freight, fare, or other profits;
and many other duties respecting the operation and manage-
ment of its railroad and other property. Public Laws N. C,,
1871-2, ch. 138; Battle’s Revisal, ch. 99, p. 727.

Corporations formed under that statute are given power to
do various things, involving the raising and expenditure of
money, and, also, “from time to time to borrow such sums of
money as may be necessary for completing and finishing or
operating their railroad, and to issue and dispose of their bonds
for any amount so borrowed, and to mortgage their corporate
property and franchises to secure the payment or [of] any debt
contracted for the purposes aforesaid,” &c. The statute further
declares that “all existing railroad corporations within this
State shall respectively have and possess all the powers and
privileges” therein specified.

On the 12th of February, 1872, the General Assembly of
North Carolina passed another statute providing for the forma-
tlon of “private corporations for any purpose not unlawful”
by three or more persons. Pub. Laws N. C., 18712, ch. 199.

At its subsequent session an act was approved, March 1,
1873, entitled “ An Act to regulate mortgages by corporations,
and to regulate sales under them.” As the present case depends
1al"ge1y upon the construction to be given to the provisions of
th&t_ statute, its first and third sections (the second and other
SQC'C]O.HS being immaterial in the determination of any question
he?e nvolved) are given entire, as follows:

“Src. 1. If asale be made under a deed of trust or mort-
gage executed by any company on all its works and property,
and there be a conveyance pursuant thereto, such sale and con-
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veyance shall pass to the purchaser at the sale not only the
works and property of the company as they were at the time
of making the deed of trust or mortgage, but any works which
the company may, after that time and before the sale, have
constructed, and all other property of which it may be pos
sessed at the time of the sale other than debts due toit. Upon
such conveyance to the purchaser the said company shall, ips
Jacto, be dissolved, and the said purchaser shall forthwith bea
corporation by any name which may be set forth in the sai
conveyance, or in any writing signed by him and recorded it
the same manner in which the conveyance shall be recorded.”
“Skc. 3. When such corporation shall expire or be dissolved,
or its corporate rights and privileges shall have ceased, all s
works and property and debts due to it shall be subject
to the payment of debts due by it, and then to distribution
among the members according to their respective interests ; and
such corporation may sue and be sued as before for the purpose
of collecting debts due to it, prosecuting rights under previous
contracts with it, and enforcing its liabilities and distributing
the proceeds of its works, property, and debts among those
entitled thereto: P’rovided, That all debts and contracts of
any corporation, prior to or at the time of the execution of any
mortgage or deed of trust by such corporation, shall havea
first lien upon the property, rights, and franchises of said cor
poration, and shall be paid off or secured before such mortgage
or deed of trust shall be registered.” Pub. Laws N. (', 187%-
78, ch. 131 ; Battle’s Revisal, ch. 26, §§ 46, 48, pp. 269, 270.

Mr. Solicitor General for appellants.

Mr. William E. Earle (Mr. James H. Rion was with him)
for appellees.

Mg. Justice Harrax delivered the opinion of the court. He
recited the facts as above stated, and continued :

The first question to be considered is whether the act of 1870
gives a lien to mechanics or contractors upon the property of
a railroad corporation, for work performed or materials fu-
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nished in and about the construction of its road, or of its
bridges constituting a part of its line. We are of opinion that
no such statutory lien exists in North Carolina, or was intended
to be given by the act of 1870. In reaching this conclusion, we
are not aided by any direct decision of the question by the Su-
preme Court of North Carolina. Reference was made by counsel
to Whitaker v. Smath, 81 N. C. 340, where it was held that an
overseer is not entitled, under that act, to a lien, for his wages,
upon the employee’s crop or land over which he has superin-
tendence. After alluding to the constitutional requirement
that laws be enacted to give to mechanics and laborers an
adequate lien on the subject matter of their labor, the court
said : “ A very large proportion of the laboring population of
the State had just recently been released from thraldom, and
thrown upon their own resources, perfectly ignorant of the
common business transactions of social life, and this provision
of the Constitution, and the acts passed to carry it into effect,
were intended to give protection to that class of persons who
were totally dependent upon their manual labor for subsistence.
Thelaw was designed exclusively for mechanics and laborers.”
If such be the effect of the act of 1870, there is strong reason
to hold that a mere contractor for the construction of a rail-
road, or of railroad bridges, is not entitled to the lien given by it.
But, without accepting as conclusive an opinion delivered after
the rights of the parties had become fixed, Burgess v. Seligman,
107 U. 8. 20, 33, we rest our interpretation of the statute upon
the ground that it has no reference to work done or materials
furnished in the construction of railroads. The words of the
act are scarcely adequate to express a purpose to give a lien
upon a public improvement of that character. The words
“building,” “lot,” “farm ” and “ any kind of property not here-
I enumerated ” are too limited in their scope to justify the con-
cl‘uswn that the legislature had any intention, by that act, to
give 2 lien upon railroad property. This view is strengthened
by the circumstance that, by the subsequent act providing for
the organization of railroad companies and regulating their
affairs, no saving is made of liens in behalf of mechanics and
laborers, and express power is given to such corporations to
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borrow, from time to time, any sums necessary for completing
and furnishing or operating their railroads upon bonds secured
by mortgage upon their corporate property and franchises.
Indeed, the idea of a lien in favor of laborers actually perform-
ing work in the construction of a railroad seems to have been
intentionally excluded ; for, when the railroad contractor fails
to pay such laborers, the company, upon notice, may become
bound to do so; but no lien is given therefor upon the property
of the corporation.

Apart, however, from these considerations, we are of opinion
that a law, giving to mechanics and laborers a lien on buildings,
including the lot or ground upon which they stand, or a lien
upon a lot or farm or other property, for work done thereon,
or for materials furnished in the construction or repair of
buildings, should not be interpreted as giving a lien upon the
roadway, bridges, or other property of a railroad company,
that may be essential in the operation and maintenance of its
road. In North Carolina, as in most, if not in all the States,
railroads, although counstructed for the private emolument of
those engaged in such enterprises, are highways which have
been established, under the authority of law, primarily for the
convenience and benefit of the public. The general statute of
February 8, 1872, authorized the formation of corporations to
construct, maintain, and operate railroads “for public use in
the conveyance of persons and property, or for the purpose of
maintaining and operating any unincorporated railroad already
constructed for thelike publicuse.” Battle’s Revisal, ch. 99, § 1.
The pecuniary profit derived by those who project and operate
them is the reward which they receive for maintaining a pub-
lic highway. Municipal taxation toaid in their construction
has been maintained only upon the ground that they are, in a
large sense, instrumentalities or agencies for the purpose of a¢
complishing public ends. Upon that ground rests the author
ity of the State to invest them with the right of eminent
domain in the condemnation of private property, and to pre-
seribe from time to time, in the interest of the public, reason-
able regulations for their control and management. Zaylor V.
Ypsilanti, 105 U. S. 60, 68-9. Such being the relations exist
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ing in North Carolina between these corporations and the pub-
lie, it should not be presumed that the legislature intended to
subject them to the operation of ordinary lien laws, enacted for
the benefit of those performing labor and furnishing materials
in the constraction, repair, or improvement of what the statute
of 1870 designates as buildings, or who perform labor upon
lots, farms, and other property, belonging to private persons,
and having no connection with public objects. A different
construction of the statute would enable parties having liens for
amounts, within the jurisdiction of justices of the peace, to de-
stroy a public highway, and defeat the important objects which
the State intended to subserve by its construction. No such
intention should be imputed to the legislature, unless the words
of the statute clearly require it to be done.

There is nothing, it may be observed in this connection, in
Brooks v. Railway Co., 101 U. S. 443, in conflict with the
views here expressed. The decision in that case rests upon
the construction given to the mechanics’ lien law of Iowa by
the Supreme Court of that State. Besides, the Iowa statute,
in terms, included, among those entitled to the lien it gave,
“contractors, sub-contractors, material furnishers, mechanics,
and laborers engaged in the construction of any railroad or
other work of internal improvement.” Iowa Rev. Stat., 1860, §
1846.  The legislative will was there expressed so clearly as to
leave no room for interpretation of the statute.

It is, however, contended that the proviso of the third sge-
tion of the act of March 1, 1873, is sufficient to sustain the lien
asserted by such of the appellants as were contractors and
mechanics. * That act, as we have seen, regulates sales under
deeds of trust or mortgages ¢ executed by any company on all
its works and property,” and provides for the purchaser be-
coming a corporation, with all the franchises, rights, and con-
veyances of, and subject to the duties imposed upon, the orig-
al corporation. In connection with a general provision for
the disposition of the assets of corporations which shall expire
or be dissolved, or whose corporate rights and privileges shall
cease, it is declared “that all debts and contracts of any cor-

Poration, prior to or at the time of the execution of any mort:
Vor. cxv.—9
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gage or deed of trust by such corporation, shall have a first
lien upon the property, rights, and franchises of said corpora-
tion, and shall be paid off or secured before such mortgage or
deed of trust shall be registered.”

It must be admitted that the broad language of this act
gives some support to the proposition that it was intended to
apply to all corporations, including those formed for the con-
struction and operation of railroads. DBut there are reasons of
great weight that have brought us to the conclusion that such
is not its proper interpretation. The language of the proviso
in question is fully satisfied by restricting its operation to
merely private corporations, which may be formed by three or
more persons. And to this may be added the important con-
sideration, that any other interpretation might defeat the ex-
press power given to railroad corporations to raise money for
completing and finishing or operating their roads, upon bonds
to be secured by mortgage upon their property and franchises;
for, such bonds, in the very nature of things, could not be
readily, if at all, disposed of, if the lien given by the railroad
mortgage is subordinate to a lien for “ il debts and contracts,”
of whatever nature, “existing prior to and at the time of the
execution ” of such mortgage. Did the legislature intend that
the power of a railroad corporation to mortgage all of its prop-
erty and franchises for money with which to complete or oper-
ate a road for public use should be exercised, subject to the
capdition that every creditor it had at the time of the mort-
gage, no matter how his debt originated, nor whether there
was an agreement for a lien, should have a first lien upon the
corporate property and franchises? If this construction should
be adopted, it would follow that mechanics and laborers would
acquire, as between them and the holders of mortgage bonds,
a first lien for work done or materials furnished to the railroad
company without filing a claim therefor, as required by the
act of 1870 ; and this, although the legislature had in that act
refrained from using language that necessarily gives them a lien
upon railroad property and franchises. We are of opinion that
the proviso of the third section of the act of 1873 has no applica-
tion to deeds of trust or mortgage given by railroad corporations.
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This view is strengthened by the history of the compilation
of the statutes of North Carolina, known as Battle’s Revisal.
At the same session of the legislature at which the railroad
act of 1872 and the private corporation act of the same year
were passed, another statute was enacted”providing for the
publication of the public statutes under the supervision of Wm.
II. Battle, who was directed “to collate, digest, and compile
all the public statute laws of the State,” distributing them
under such titles, divisions, and sections as he deemed most
convenient and proper to render them “more plain and easy
to be understood.” Acts N. C., 1871-2, p. 373. His revision
was reported to the legislature in 1873, and was formally ap-
proved, to take effect January 1,1874. Upon looking into that
revision, we find that the act of 1872, relating to private cor-
porations, and that of 1873, in reference to sales of property
under deeds of trust or mortgages executed by “any company
on all its works and property,” are consolidated, in one chap-
ter, under the title of *Corporations” simply; the former
constituting §§ 1 to 44, inclusive, of that title, and the
latter act constituting §§ 45 to 49, inclusive; while the act
of 1872,in reference to railroad corporations, organized for
public use, is placed under the separate title of “ Railroad
Companies.” We have thus what may, not unreasonably, be
regarded as a legislative indication of the original purpose of
the act of 1873, viz., to make provision for sales of property
covered by deeds of trust or mortgages executed by merely
private corporations, formed by three or more persons, leaving
the rights of parties, in respect of lile instruments executed by
railroad companies organized for public purposes, subject to
the terms of those instruments and the general principles of law.
While Mr. Battle had no power, by any mode of revision, to
change the words, or to modify the meaning, of the statutes
themselves, Sikes v. Bladen, 72 N. C. 34; State v. Cunning-
ham, 12 N. C. 469; State v. Taylor, 76 N. C. 64, he had au-
thority to arrange them under their appropriate titles ; and,
\\then the legislature approved his placing the act of 1873 in
dn.ﬂect connection with that of 1872, relating exclusively to
Private corporations, that fact is not without weight in deter-
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mining the scope and effect of the original act of 1873. This
circumstance would be entitled to very little weight, if the
language of the last-named act necessarily embraced all cor-
porations, public and private, and was not, as we have said,
fully satisfied by restricting its operation to private corpora-
tions, as indicated by the revision in question.

In view of what has been said, the issue made by the County
of Buncombe, as a stockholder of the company, in reference
to Inman’s conduct as trustee, need not be examined. Upon
the facts disclosed, the county does not seem to be in any posi-
tion to question the decree in favor of the appellees. There
is no error in the record, and the decrees are

Affirmed.

Mr. Solicitor General, on behalf of the plaintiffs in error
thereupon filed a petition for a rehearing, accompanied by a
brief, citing State v. Reves, 5 Ired. 297, Gooch v. Mc(Gree, 83
N. C. 59, to the contention that the general lien law of North
Carolina of 1868, created a lien upon the railroad, to be en-
forced by judgment and execution. In the latter case, he said,
will be found a sketch of the executions at law now valid in
that State. The policy which prevails in connection with judg-
ments for unsecured debts, protects as well judgments upon
debts previously secured by lien; and the fact that certain
liens can bear their fruit only in the way that unsecured debts
do is a complete answer to a suggestion that these liens are
against the public policy of the State which appears to grant
them. The lien law operates in this instance but as it does in
others, 4. e., only in the anterior security which it affords. It
follows that if the general words of the lien statute would
otherwise cover the case of all debtors owning real estate,
there is nothing in the character of the fruit of the lien to indi-
cate a public policy to exclude therefrom such debtors as are
railroad companies. It is, of course, according to public policy
in North Carolina that debtor railroad companies,upon failing t
pay, &c., shall be sold out at law in the way referred toin 83 N .C,
cited above. In common cases, therefore, an unsecured creditor
of a railroad company would sue, and, having obtained judg-
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ment, would then create a lien by duly docketing this, and in
the end, avail himself of the statutory method of execution
gsale. The creditor for work, who had availed himself of the
formal provisions of the lien act of 1868, could do no more than
also sue and obtain judgment and have the same statutory sale.

[t is submitted, therefore, in the first place, that the act of
1868, by adding after certain enumerations the words: “or any
kind of property not herein enumerated, shall be subject to a
lien for the payment of all debts contracted for work done on
the same or materials furnished,” includes property owned by
railroad companies. :

2. The act of 1872, in its enforcement, would probably be
regulated by the provisions in the act of 1868. In any event
it operates upon railroad companies as well as upon other cor-
porations. The language of the act is “ That all debts and
contracts of any corporation, prior to or at the time of the exe-
cution of any mortgage or deed of trust by such corporation,
shall have a first lien upon the property, rights, and franchises
of said corporation, and shall be paid off or secured before such
mortgage or deed of trust shall be registered.” It was argued
before that inasmuch as the Legislature of North Carolina in
1871-2 had passed two statutes, one upon Corporations and
the other upon Railroad Companies, the circumstance that an
act passed by the next legislature was entitled Corporations
indicated that it was intended as an amendment of the former
of the two acts of 1871, and that this presumption is fortified
by the circumstance that in Battle’s Revisal the act of 1872 is
incorporated into that former act. As regards the influence of
Battle’s Revisal upon the present question, the facts are that
the act was passed at the same session that the Revisal was re-
ported, and that it was incorporated therein after the session
had ended under directions affecting all the legislation of that
session.  See Battle’s Revisal, p. 863, top, passage beginning:
“In the volume shall also be published the acts of a public and
gengral nature passed at this session, and not included in the
Revisal,” &c. That act is ch. 74 of the session, whilst the act
upon which the reviser’s arrangement is supposed to have
effect was enacted afterwards, being chapter 131. It will thus
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appear that the general approving clauses of the previous act,
therefore, did not operate upon the latter. It was not yetin
existence, and its special position in the Revisal is the work of
the reviser alone. The action of the reviser upon the later acts
of that session, incorporating, arranging, &c., has never been
passed upon by the Legislature. Even as regards acts passed
before that session, and revised therein, the Supreme Court has
reduced the authority of the Revisal to nothing for any matter
in which it purports to modify previous laws.

It is submitted, therefore, that its arrangements of acts and
provisions adopted at that session must, & fortiori, be to no
purpose whatever, as ground for arguing upon the meaning of
such provisions.

Work incorporated into a railroad track, and thus making
the mortgaged property more valuable, raises, in point of
reason, as much equity against the mortgagee as against the
mortgagor. Whoever gets the benefit of that mingling of

labor and land should, upon first principles, take it cum onere,
unless he purchases for value without notice; and the circum-
stances under which the labor is done, or fact that the lien
therefor is recorded, makes provision for that exceptional case.

Mg. Justice HarLaN delivered the opinion of the court.

In the opinion in this case it was stated that in North
Carolina, as in most, if not in all, the States, railroads, although
constructed by private persons or corporations for their own
emolument, are highways, established under the authority of
law, primarily for the benefit of the public. For that reason,
in the absence of an express statutory declaration to the con-
trary, we were not willing to presume that the legislature of
that State intended to subject railroads within her limits, and
established by her authority, to the operation of ordinary
lien laws; for, such a construction of her statutes would enable
creditors to enforce their liens upon distinet portions of a rail-
road, and thereby easily destroy a highway and defeat the
important public objects intended to be subserved by its con-
struction. The petition for rehearing suggests that the court
is in error as to the policy of the State with reference to the
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seizure of railroad property by execution or other process, and
we are referred, upon this point, to State v. L2eves, 5 Ired. 297,
and Gooch v. McGee, 83 N. C. 59, authorities not heretofore
cited by counsel.

In the first of these cases it was decided that, under the law
of North Carolina as it then was, the writ of fler faucias lay
against the land on which a railroad is laid out. In support of
that view reference was made to an act passed in 1820. But,
from the decision in Goock v. MeGee, determined in 1880, it is
apparent that the court was not satisfied with the correctness
of that decision ; for, it said that, “so far as the opinion, except
by force of the statute, extends the liability to the estates of
corporations for public purposes, indispensable to the exercise
of the conferred franchise and to the performance of correlative
duties, it is not in harmony with adjudications elsewhere of the
highest -authority, and we are not disposed to enlarge the
sphere of its authority.” After citing several adjudged cases,
including Gue v. Tide Water Conal, 24 How. 257, the court
proceeds: “In our researches we have met with a single case
(Avthur v. Bank, 9 S. & M. 394) recognizing the authority
and approving the decision in State v. Rives, and in opposition
to the current of judicial opinion. The general words of the
statute, which to some extent influenced that decision, may,
without violence to their meaning, admit of a narrower scope,
and be restricted to the property of private corporations, and
to that of public corporations which may be replaced and
is not indispensable to the exercise of their necessary functions,
and the discharge of public duties, upon the distinction taken
in the cases cited.” Tt is difficult to resist the conclusion that
the Supreme Court of North Carolina intended, by their
opinion in Gooch v. MeGee, to intimate that State v. Rives was
wrongly decided, even with reference to the statutes in force
when (1844) the latter case was determined.

It is suggested that § 9, ch. 26 of the Revised Code of North
Carolina, adopted in 1855, indicated a public policy in that
State in harmony with the decision in State v. Rives ; for, it is
claimed, by that section, the franchises and property of railroad
corporations having the right to receive fare or tolls may be
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taken on execution. Upon this point it is sufficient to say, that
we are not satisfied that the statutory provision referred to, as
being a part of the Code of 1885, was in force after Battle’s
Revisal was adopted. By express enactment, “all acts and
parts of acts passed before” the session of the legislature which
directed the publication of Battle’s Revisal, “the subjecs
whereof are digested and compiled” in that revisal, or which
were ‘ repugnant to the provisions thereof,” were declared to
be repealed and of no force or effect from and after the 1st of
January next thereafter, with certain exceptions and limitations,
not embracing the present case. Battlds Revisal, p. 861
Independent, however, of this question, and even if § 9, ch,
*26 of the Code of 1855 be in force, we adhere to the opinion
that there was no purpose, by the act of 1870, to give a lien
upon the property of a railroad corporation for work performed
or materials furnished in and about the construction of its road,
or of its bridges constituting a part of its line.

In the original opinion we were in error in supposing that
the act of 1873 was passed at a session previous to that at
which the act was passed approving DBattle’s Revisal, and
directing its publication under the supervision of the compiler.
Both acts, it seems, were passed at the same session. The in-
corporation of the act of 1873 into that part of the Revisal
which related to private corporations was, therefore, the work
of Mr. Battle and not in pursuance of any previous express
direction by the legislature. Making this correction in the
statement of a fact to which we attached but little weight in
our interpretation of the act of 1873, we perceive no sufficient
ground for extending its provisions to the property of cor-
porations operating e, public highway.

The rehearing is denied.
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IN ERROR TO THE SUPREME COURT OF THE STATE OF LOUISIANA.

Submitted April 22, 1885.—Decided May 4, 1885.

The act of June 11, 1864, 13 Stat. 123, ¢ That whenever, during the existence
of the present rebellion, any action, civil or criminal, shall accrue against
any person who, by reason of resistance to the execution of the laws of the

Tnited States, or the interruption of the ordinary course of judicial pro-
ceedings, cannot be served with process, . . . the time during which
such person shall so be beyond the rcach of legal process shall not be
deemed or taken as any part of the time limited by law for the commence-
ment of such action,” applies to cases in the courts of the States as well as
to cases in the courts of the United States; and, as thus construed, is
Constitutional.

Stewart v. Kahn, 11 Wall. 493, affirmed and applied.

The facts shown by the record were as follows: On March

30, 1860, Walter O. Winn, of the Parish of Rapides, in the State
of Louisiana, made and delivered to the firm of Rotchford,
Brown & Co., of the city of New Orleans, his nine promissory
notes, each for the payment to their order of §5,000, four of
which were to become due and payable on November 10, 1860,
and five on December 10, 1860. Winn died in 1861, leaving
a last will, which was afterwards duly proven, by which he
made his wife Mary E. Winn his universal heir and legatee
and executrix. As such she took possession of the estate. The
nine notes payable to the order of Rotehford, Brown & Co.
were presented to Mrs. Winn, as executrix, for her acknowl-
edgment thereof as a debt against the succession of Winn, and
she indorsed on each of them such acknowledgment, with a
promise to pay the same in due course of administration.
These indorsements all bore date November 1, 1865. Mrs.
Winn continued in the office of executrix until September 30,
1873, when, by the order of the District Court for the Parish of
Rapides, she was “destituted ”—that is to say, removed—
“from said executorship of the estate of Winn,” and J. M.

Wellls, Jr., appointed dative testamentary executor of said suc-
cession,
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On July 5, 1880, Wells, as such executor, filed a provisional
account of his administration in the District Court for the
Parish of Rapides, which had probate jurisdiction. In his ac
count he recognized the nine notes above mentioned payable
to the order of Rotchford, Brown & Co., which, in January,
1866, had been transferred by the payees to the appellant,
John S. Mayfield, as valid claims against the succession, and
proposed to apply the assets in his hands to their payment.

Mrs. Winn, under the name of Mary E. Richards, she hav-
ing intermarried with A. Keene Richards, filed, with the au-
thorization of her said husband, on January 11, 1881, her
opposition to the allowance and payment of the notes, and
stated her ground of opposition as follows: “The notes are
prescribed and were prescribed at the date they were accepted
by the executrix, the date of acceptance being written on the
back of the notes long before they were accepted by the
executrix, and accepted in error.”

Omne John D. DuBose, a creditor of the succession, also op-
posed the recognition and payment of the notes, because “ said
nine notes were all prescribed long before they were pretended
to be acknowledged by the executrix, Mrs. Mary E. Winn, and
the acknowledgment was made by her in the City of New Or-
leans, Louisiana, in January or February, 1866, and not on the
1st day of November, 1865, as it purports.”

There was no charge, and no attempt to prove that the an-
tedating of the acknowledgment of the executrix had been
fraudulently procured ; and, if the notes were not prescribed
until long after January, 1866, as contended by Mayfield, there
was no motive to antedate the acknowledgment, and nothing
to be gained by so doing.

The contention that these notes were prescribed was based on
Article 3540 of the Civil Code of Louisiana, which declares that
“notes payable to order or bearer . . . are prescribed by
five years reckoning from the day when the engagements were
payable.” Mayfield contended that the notes had been ad-
mitted as valid debts against the succession of Winn by the
executrix, on November 1, 1865, as appeared by her indorse-
ment thereon, and, as such indorsement was made before the
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expiration of five years after the maturity of the notes, it was
effectual to suspend prescription, and the notes were, there-
fore, not prescribed. Upon the opposition of Mrs. Winn and
DuBose the question whether the nine notes were prescribed
was tried by the judge of the District Court in which the oppo-
sition was filed. He admitted evidence to show, and upon it
decided, that the acknowledgment of Mrs. Winn, as executrix,
indorsed upon the notes, and purporting to be dated Novem-
ber 1, 1865, was not in fact made on that day, but some time
between the first and tenth days of January, 1866. As this
was more than five years after the maturity of the notes, it
was not competent for the executrix to acknowledge them, and
they were apparently barred by the prescription of five years
provided by the law of the State. '

But the appellant, Mayfield, contended that the notes were
saved from the preseription of five years, by the act of Con-
gress of June 11, 1864, 18 Stat. 123, entitled “ An Act in re-
lation to the limitation of actions in certain cases,” which pro-
vided that “whenever during the existence of the present
rebellion any action, civil or criminal, shall accrue against any
person who, by reason of resistance to the execution of the
laws of the United States or the interruption of the ordinary
course of judicial proceedings, cannot be served with process,

the time during which such person shall so be beyond
the reach of legal process shall not be deemed or taken as any
part of the time limited by law for the commencement of such
action.”

To bring the notes in controversy within the terms of this
statute, Mayfield offered to the District Court evidence tending
to show that Rotchford, Brown & Co., the payees, were
domiciled in the City of New Orleans, and were doing business
there when the city was taken by the Federal forces in 1862,
ﬁnd that Shepherd Brown, one of the members of the firm, was
In the city in 1864, and that Mayfield, the appellant, was also
aresident of New Orleans.
vHe also introduced testimony tending to show that the
Lm.ted States had no jurisdiction over the parish of Rapides
during the war, except a military one, and that such military

[




OCTOBER TERM, 1884.
Statement of Facts.

jurisdiction lasted for but a short time ; that the Federal troops
came to Alexandria, the county seat of Rapides Parish, about
March 17, 1864, and remained in possession thereof until about
May 15, when they departed ; that before leaving they burned
the town of Alexandria, including the court-house, after which
there was a state of disorganization, there was no court, and
there were no officers in the parish until after July 9, 1863;
that Mrs. Winn, the executrix, had gone as a refugee to Texas,
and no service could have been made on her from the time the
court-house was burned until she returned to Rapides Parish,
in December, 1865. This testimony was uncontradicted.

Upon this evidence the District Court decided that, conced-
ing that the acknowledgement of Mrs. Winn as executrix was
not indorsed on the nine notes until some day between the first
and tenth of January, 1866, yet the prescription of the notes
was suspended by the act of Congress above recited for a period
sufficient to save them from the bar of Article 3540 of the
Code of Louisiana, and thereupon rendered judgment that the
claim of Mayfield was a valid and legal debt due from the suc-
cession of Winn, and was properly placed in the provisional
account as an ordinary claim.

Mrs. Winn and DuBose carried this judgment to the Supreme
Court of Louisiana for review. That court, assuming that the
facts which the evidence introduced in the District Court
tended to prove were established, reversed the judgment of the
District Court on the ground that the act of Congress on which
Mayfield relied to suspend prescription applied only to causes
and proceedings in the courts of the United States, and not to
causes and proceedings in the courts of the States, and that the
claim of Mayfield was therefore prescribed when Mrs. Winn,
the executrix, undertook to acknowledge it in January, 1866.

The present writ of error, sued out by Mayfield, brought the
Judgment of the Supreme Court of Louisiana under review.

Mr. E. T. Merrick for plaintiff in error.

Mr. Gus. A. Breaux for defendants in error.

<
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Mz. JusticE Woops, after stating the facts in the foregoing
language, delivered the opinion of the court.

It is well settled in Louisiana that when a claim against a
succession has been formally acknowledged by the executor or
administrator, no suit should be brought upon it, and no suit or
other proceeding is necessary to prevent prescription as long as
the property of the succession remains in the hands of the ex-
ecutor or administrator under administration. ZRenshaw v.
Stafford, 30 La. Ann. 853; Maraist v. Guilbeau, 31 La. Ann.
T13; Porter v. Hornsby, 32 La. Ann. 337 ; Cloutier v. Lemée, 33
La. Ann. 305 ; Joknson v. Waters,111 U. S. 640. If, therefore,
the acknowledgment of Mrs. Winn, executrix, made in Jan-
uary, 1866, were made before the notes were prescribed, pre-
scription has been suspended ever since, for the succession of
Winn is still under administration. The notes were all
barred in November and December, 1865, by the prescription
of five years established by Article 3540 of the Civil Code of
Louisiana, unless prescription was suspended by the act of Con-
gress above recited. The case, therefore, turned in the Su-
preme Court of Louisiana upon the question whether the act
of Congress was applicable. That court decided that it was not,
and denied to the appellant the right set up and claimed by him
under that statute. If the decision of the Supreme Court of
Louisiana was wrong upon this point, this court has jurisdic-
tion to review and reverse its judgment. Rev. Stat. § 709.

The facts of the case, as shown by the record, bring it within
the terms of the act of Congress. The parish of Rapides was
within the Confederate lines during the entire period of the civil
war, except for a few weeks, when it was occupied by the
Federal troops. The authority of the United States was re-
established over the City of New Orleans on May 1, 1862.
The payees of the notes were shown to have been domiciled in
the city at that time, and as’there is no evidence that they
afterwards changed their domicil, the presumption is that it con-
tinued unchanged. Desmare v. United States, 93 U. S. 605.
Mayfield is shown to have been a resident in New Orleans.
It appears, therefore, that the executrix of the succession of
Winn was within the Confederate lines, and the payees and
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the endorsee of the notes within the Federal lines. TUnder
these circumstances they could not lawfully institute proceed-
ings against the succession of Winn, in the parish of Rapides,
to enforce the payment of the notes, for intercourse across the
military lines was forbidden by law. Moreover, while the pre
scription of five years was running, the courts of the parish,
-which alone had jurisdiction of the succession of Winn, were
closed for more than a year, a period well described by Lord
Coke : “So, when by invasion, insurrection, rebellion, or such
like, the peaceable course of justice is disturbed and stopped,
so as the courts of justice be, as it were, shut up et silent leges
inter arma, then it is said to be time of war.” Co. Lit. 249 b,

The case, therefore, falls within the letter of the act of Con-
gress ; and if that act applies to and governs cases in the courts
of the States, the judgment of the Supreme Court of Louisiana

Was erroneous.
The question thus raised was expressly decided by this court

in the case of Stewart v. Kahn, 11 Wall. 493, where it was
held that the act applied to cases in the courts of the States as
well as of the United States, and that thus construed the act
was constitutional. We are satisfied with the judgment of the
court in that case, and are unwilling to question or re-examine it.
The decision in Stewart v. Kahn was followed by the Supreme
Court of Louisiana in Aby v. Brigham, 28 La. Ann. 840.
These cases are conclusive of the present controversy, and,
adhering to the ruling made in them, we are of opinion that
the notes held by Mayfield were not prescribed, and that
The judgment of the Supreme Court of Lowisiana should be
reversed, and the cause remanded o that court, with direc
tions to enter judgment that the claim of Mayfield, based
on the nine notes of Walter O. Winn, is a legal and valid
debt due from his succession, and that it was properly
placed in the provisional account of the dative testamentary
executor as an ordinary claim ; and it is so ordered.
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SMITH & Another v. WOOLFOLK.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE EASTERN DISTRICT OF ARKANSAS.

Submitted April 9, 1885.—Decided May 4, 1885.

In a snit in equity brought by creditors of a deceased person against his ad-
ministrator, for the settlement of his estate, a decree was made ordering
a sale of his estate and the distribution of the proceeds. This was done,
and the receiver reported his doing to the court. The report was con-
firmed, and the receiver was ordered to retain a small balance remaining
as his compensation : Held, that this was a final decree settling the rights
of the parties and disposing of the whole cause of action, and that one of
the complainants could not reopen it for the purpose of obtaining relief in
that suit against a co-complainant.

After a decree disposing of the issues and in accordance with the prayer of a
bill it is not competent for one of the parties without service of new proc-
ess, or appearance, to institute further proceedings on new issues and for
new objects, although connected with the subject matter of the original
litigation, by merely giving the new proceedings the title of the original
cause.

To bar a suit for the foreclosure of a mortgage in Arkansas, there must not
only be an adverse possession for such length of time as would bar an ac-
tion in ejectment, but an open and notorious denial of the mortgagee’s

title : otherwise the possession of the mortgagor is the possession of the
mortgagee.

The bill in this case was filed by Joseph S. Woolfolk to fore-
plose 2 mortgage executed to him by William H. Todd, the
Intestate of L. H. Springer, one of the appellants, upon the
Belleview plantation, situate in Chicot County, Arkansas.

The record disclosed the following facts; Junius W. Craig,
a citizen of Arkansas and the owner of the Belleview planta-
tlon; had, on December 5, 1856, mortaged it to Mrs. Lucy D.
C.ra]g, the widow of his brother, to secure $41,666 owing by
hlm. to her. Some time after the date of the mortgage Mrs.
Crm‘g intermarried with Joseph H. Woolfolk, the appellee.
Junius H, Craig died on September 17, 1858. On March 16,
13663 Joseph H. Woolfolk and Lucy D., his wife, William H.
Frazier, assignee of A. D. Kelly & Co., William H. Todd, and
others, in behalf of themselves and all other creditors of the
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estate of Junius W. Craig, filed their bill in equity in the Cir
cuit Court of Chicot County, Arkansas, against Emma J.
Wright, executrix of the last will of Junius W. Craig, and
others, for the settlement of his estate. The case is styled in
the record “ ZThe Creditors of Junius W. Craig v. Emma J.
Wright, Fvecutriz, and others.” The bill alleged that many
debts had been proven against the estate, amounting in all to
the sum of $236,289.34, among which was the debt above men-
tioned due to Mrs. Lucy D. Woolfolk, a debt due to Frazier,
assignee of A. D. Kelly & Co., for $45,607.76, and a debt dve
to Todd for $47,181.60. The prayer of the bill was that the
lands of the estate might be sold and the proceeds distributed
among the creditors.

On August 30, 1867, the plaintiffs in the original bill, includ-
ing William H. Todd and Joseph S. Woolfolk and Lucy D,
his wife, filed a supplemental bill of revivor, in which, among
other things, they averred the pendency of an intervention
filed by Woolfolk and wife in the Chancery Court of Jefferson
County, in the State of Kentucky, praying to have the debt due
them satisfied out of the property of the estate of Craigin
Kentucky. The supplemental bill prayed the same relief as
the original bill. The lands of the estate were brought fo sale
in accordance with the prayer of the bill, and most of them,
including the Belleview plantation, were purchased by Todd.
Upon a report of the sale, the share of Mrs. Woolfolk in the
proceeds was found by the court to be $9,831, and Todd hav
ing paid a small part of this sum, Woolfolk, for the residue,
took the two notes of Todd, payable to himself, for $4,243.20
each, to secure which Todd executed to him a mortgage on the
Belleview plantation. The court having distributed the pro-
ceeds of the sale of the lands, directed the receiver to collect
the available assets of the estate and report to the next
term of the court. By his reports subsequently made it ap-
peared that the receiver had been able to collect only the
sum of $157, which the court allowed him to retain as his con
pensation, so that nothing remained of the original cause It
which Woolfolk and his wife were in any way concerned.

Afterwards, on April 12, 1869, during a vacation of the
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court, Todd, who had become by assignment the owner of the
claim of A. D. Kelly & Co., filed a petition in the case of Zhe
Creditors of Craig v. Emma J. Wright, executrix, and others,
in which he alleged among other things, that Woolfolk and
wife had brought suit in the Chancery Court of Louisville,
Kentucky, against Todd and the heirs of Craig, to subject to
the payment of the balance due Mr. Woolfolk from the estate
of Craig certain real estate in the City of Louisville. The pe-
tition averred that the proceeds of the Louisville real estate
should be first applied to the satisfaction of the claim of A. D.
Kelly & Co., which had been classed as a preferred debt by the
Probate Court in Arkansas, and prayed that Woolfolk and wife
might be required to acecount for any proceeds of the Louisville
real estate received by them, according to the rights of cred-
itors as declared by the Arkansas Probate Court; the purpose
of the petition being to subject the money arising from the
sale of the Louisville property to the payment first of the claim
of A. D. Kelly & Co., owned by Todd.

Upon this petition the Chicot Circuit Court made an order

that Woolfolk and wife answer the same on or before the third
day of the next term, and that in default thereof the petition
should be taken as confessed, and that service of the order,
“by letter or on attorneys of said parties, be sufficient service
thereof.”
. The statutes of Arkansas do not authorize service of process
in either of the methods directed by the order. Nevertheless,
the sheriff returned that he had served the order by mailing a
copy thereof to Woolfolk and wife, directed to their address,
without naming it. €. H. Carlton, upon whom, as attorney
of Woolfolk and wife, it appeared that a copy of the order
had been served, filed a writing in the case, in which he said
h.e Was not their attorney, but the attorney of Todd, the peti-
tioner, and disclaimed any interest in the cause on behalf of
Woolfolk. Upon these facts the court decided that there had
been sufficient service of the order.

Todd having died, the Chicot County Circuit Court, on Jan-
uary 23,1880, by its order entered in the case of Zhe Creditors

of Craig v. Emma J. Wright, executrix, and others, made L.
VOL. cxv—10




OCTOBER TERM, 1884.

Statement of Facts.

H. Springer, his administrator, plaintiff in his stead ; and upon
the same day decreed, among other things, that said L. H.
Springer, as administrator of Todd, “have and recover of and
from Lucy D. Woolfolk and Joseph H. Woolfolk the sum of
$37,995.65 out of the said funds and assets in their hands” of
the estate of Junius W. Craig, “and that payment thereof be
enforced by execution as upon executions at law.”

This decree was based upon the report of a master who re-
turned into court none of the evidence, if there was any, upon
which it was based.

Before the decree just recited was made, Woolfolk, on Octo-
ber 27, 1879, brought this suit in the Circuit Court of the
United States for the Eastern District of Arkansas, to enforce,
by the foreclosure of the inortgage made to secure them, pay-
ment of one of the two notes for $4,243.20 (the other having
been paid), given by Todd to him for the share of Mrs. Woolfolk
in the proceeds of the sale of the Belleview plantation. L. IL
Springer, the administrator of Todd’s estate, and Benjamin II.
Smith, who before the death of Todd had acquired all his title
to the mortgaged premises, were made defendants.

Smith in his answer insisted upon his right to set off the de-
cree rendered against Woolfolk and wife in favor of the admin-
istrator of Todd’s estate by the Circuit Court of Chicot County,
on January 23, 1880, and set up the seven years’ statute of lim-
itations of the State of Arkansas in bar of the suit.

Springer, the administrator, adopted the answer of Smith,
and offered to set off so much of the decree in favor of Todd
mentioned in the answer of Smith as would satisfy the demand
of the plaintiff.

Woolfolk, whose deposition was taken, testified that since
October, 1868, Carlton, on whom the order of the court above
mentioned was served, had not been his attorney, and that he
himself had never heard of the petition of Todd until after the
final decree had been rendered thereon, and that his wife, Lucy
D. Woolfolk, had died in the year 1876, four years before the
entry of the decree; that from the year 1856 until her death
she had resided in Kentucky, and that he had resided there
all his life.
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The deed of the receiver to Todd for the Belleview planta-
tion was executed on October 28, 1868. It appeared from the
evidence that Todd and the appellant Smith, who claimed un-
der him, had been in possession of the mortgaged premises
ever since that date.

Upon final hearing, the Circuit Court, on November 2, 1831,
rendered a decree in favor of the plaintiff for $9,743, to bear
interest from the date of the decree, and in default of payment
ordered a sale of the mortgaged premises to satisfy the same.
From this decree the defendants, Benjamin II. Smith and
Springer, administrator of Todd, appealed.

Mr. Attorney General and Mr. F. W. Compton for appel-
lants.

Mr. U. M. Rose for appellee.

Mr. JusticE Woops delivered the opinion of the court. e
stated the facts in the foregoing language, and continued :

The decree of the Circuit Court was justified by the facts
appearing of record, unless one or both of the defences set up
in the answers of Smith were maintained.

We shall consider first the defence of set-off based upon the
record of the proceedings and decree of the Circuit Court of
Chicot County.

We are of opinion that the decree of the Chicot Circuit Court,
made on the 28th day of October, 1878, was, so far as it con-
cerned Joseph S. Woolfolk and Lucy D., his wife, a final decree
in the cause, and they were bound to take no notice of the
subsequent proceedings, unless they were served with process
or entered their voluntary appearance. By that decree the
rights of the parties then before the court, as stated in the
original bill, and all the assets of the estate of Craig actually
or constructively within the jurisdiction of the court, were dis-
posed of. It is true the receiver was directed by the decree to
proceed to collect the available assets of the estate. DBut, as
has been stated, only a small sum barely sufficient to pay the
receiver’s compensation, was collected by him, and this he was
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allowed to retain by the decree of the court. The petition
filed by Todd, and the proceedings thereon subsequent to the
decree of October 28, 1868, had no reference to any additional
assets collected by the receiver after that date.

If the matter set up in the petition of Todd had been offered
as an amendment to the original bill when the latter was on
final hearing and Woolfolk and wife were before the cour,
there is no rule of equity pleading and practice or of the juris-
prudence of Arkansas by which such anamendment could have
been allowed and have become the basis of a decree. Shiclds
v. Barrow, 17 How. 130; Hardin v. Boyd, 113 U. S. 756;
Walker v. Byers, 14 Ark. 246. As was said by this court in
Shields v. Barrow, ubi supra, “it is far better to require the
complainant to begin anew. To insert a wholly different case
is not properly an amendment and should not be considered
within the rules on that subject.” So that, even if the decree
made on the original bill was not final, the petition filed by
Todd was so radical a departure from the case made and relief
prayed by the original bill as to be a new suit and require
service of process on the parties made defendant thereto. It
instituted a new litigation on new and distinct issues not raised
by the original pleadings, and between parties who were com-
plainants in the original cause.

It is settled that one defendant cannot have a decree aganst
a co-defendant without a cross-bill, with proper prayer, and
process or answer, as in an original suit.  Walker v. Byers, 14
Ark. 246 ; Gantt’s Dig., § 4559 ; Cullum v. Erwin, 4 Ala. 452;
Cummiins v. Gill, 6 Ala.562; Shelby v. Smith, 2 A. K. Marshall,
504. It follows, from the reason of this rule, that if one com-
plainant can, under any circumstances, have a decree against
another upon a supplemental or amended bill, it must be upon
notice to thelatter. After a decree disposing of the issues and
in accordance with the prayer of a bill has been made, it isnot
competent for one of the parties, without a service of new
process or appearance, to institute further proceedings on new
issues and for new objects, although connected with the subject
matter of the original litigation, by merely giving the new pro-
ceedings the title of the original cause. If his bill begins a new
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litigation, the parties against whom he seeks relief are entitled
to notice thereof, and without it they will not be bound. For
the decree of a court rendered against a party who has not
been heard, and has had no chance to be heard, is not a judicial
determination of his rights, and is not entitled to respect in any
other court.  Wéndsor v. Mc Veagh, 93 Wall. 274.

Upon the original bill, filed in the Chicot Circuit Court by
Todd, it was not possible, therefore, for Todd to get a valid
money decree against Woolfolk and his wife without new and
adversary pleadings and service of process on Woolfolk and
giving him his day in court. Woolfolk and wife had the right
to rely on these principles of law, and were not bound to take
notice of the petition of Todd and the proceedings thereunder.

Todd and his counsel appear to have seen the necessity of
notice to Woolfolk and his wife, and made an attempt to give
them notice of the petition filed by Todd. But the record
shows that no lawful notice was served on them. It fails to
show notice of any kind.

The only service which the defendants assert to have been
made on Woolfolk and wife was the service on Carlton as their
attorney, who was not their attorney, but, as he averred, the
attorney of Todd, the petitioner, and the mailing to their ad-
dress by the sheriff of the copy of the order. Conceding that
these kinds of service, if executed according to law, were good
under the statute of Arkansas, which they are not, they would
have been but substituted service, and could not support a per-
sonal decree against Woolfolk and wife. Pennoyer v. Neff, 95
U. 8. 7114 ; Harkness v. Hyde, 98 U. S. 476 ; Brooklyn v. In-
«;?Tgnce Company, 99 U. S. 8362; Empire v. Darlington, 101

. S. 87.

It follows that the record of the proceedings and decree of
the Circuit Court of Chicot County, subsequent to the decree
made in the case of The Creditors of Junius W. Craigv. Emma
J: Wright, executrix, and others, on October 28, 1868, was not
blpding upon Woolfolk and wife, and could not be received in
evidence against them. As this record contained the only
proof offered by the appellants of any set-off in behalf of any
one whatever against the mortgage debt due from Todd to
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Woolfolk which the present suit was brought to enforce, it fol-
lows that the defence of set-off pleaded in the answers of the
appellants failed for want of proof, even conceding that they
were entitled to make the set-off.

It remains to consider the plea of the statute of limitations.
The note secured by mortgage, which is the basis of this suit,
fell due October 30, 1870, and the suit was brought October
27, 1879. It is insisted that the suit to foreclose the mortgage
was, under the law of Arkansas, barred in seven years from
the maturity of the note. In the case of RBirnie v. Main, 29
Ark. 591, it was declared by the Supreme Court of Arkansas
that “to bar a suit for the foreclosure of a mortgage there
must not only be an adverse possession for such length of time
as would bar an action of ejectment, but there must be an open
and notorious denial of the mortgagee’s title ; otherwise the
possession of the mortgagor was the possession of the mort-
gagee.” And in Coldcleugh v. Johnson, 34 Ark. 812, it was
said by the same court, that “ the possession of a mortgagor is
not to be deemed adverse until <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>