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The time of service of a cadet in the Military Academy at West Point, from
July 1st, 1865, to June 15th, 1869, is to be regarged as ‘‘actual time of
service in the army,” within the meaning of the acts of February 24th,
1881, and June 80th, 1882, 21 Stat. 346, and 22 Stat. 118, in computing
his inerease of pay ¢ for each term of five years of service,” under § 1262
of the Revised Statutes. ;

Charles Morton was appointed a conditional cadet in the
service of the United States on March 6th, 1865, and was ad-
mitted as a conditional cadet on July 1st, 1865, into the United
States Military Academy at West Point, and received his war-
rant as a cadet, signed by the Secretary of War, in January,
1866, stating that he had been appointed by the President a
cadet of the United States Military Academy, to rank as such
from July 1st, 1865. On the 1st of July, 1865, when he was
so admitted as a conditional cadet, he entered into an agree-
ment, as required by law, bearing that date, and subscribed and
sworn to by him, which stated, that, * having been selected for
an appointment as cadet in the Military Academy of the United
States,” he engaged, with the consent of his father, in the event

of his receiving such appointment, that he would “serve
VOL. CXIL.—1
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in the army of the United States” for eight years, unless
sooner discharged by competent authority. The instrument
embodied also the oath required by the act of July 2d, 1862,
12 Stat. 502, to be thereafter taken and subscribed by every
person ‘ elected or appointed to any office of honor or profit
under the government of the United States, either in the civil,
military, or naval departments of the public service, excepting
the President of the United States,” ‘ before entering upon the
duties of such office, and before being entitled to any of the
salary or other emoluments thereof.” Part of the oath was,
“that I will well and faithfully discharge the duties of the of-
fice on which I am about to enter.” Ile remained at the
Academy from July 1st, 1865, until June 15th, 1869, when he
was duly graduated therefrom. Ile was commissioned as a
second lieutenant in the third regiment of cavalry, to date from
June 15th, 1869, and thereatter as a first lieutenant in the same
regiment, to take effect from September 25th, 1876. He held
the latter position down to March 31st, 1883. He faithfully
discharged the duties imposed on him by these various appoint-
ments, being continuously in the service of the United States,
in a military capacity, from July 1st, 1865, to March 3lst,
1883. In computing his service pay, he was not allowed credit
for the time he was a cadet at West Point as part of his time
of service in the army. He brought suit in the Court of
Claims, against the United States, in July, 1883, to recover
$169.07, as withheld from him in respect of time between Feb-
ruary 24th, 1881, and March 31st, 1883, and, on the foregoing
facts, that court rendered a judgment in his favor for that
amount (see 19 C. CL 200), from which the United States ap-
pealed.

Mr. Solicitor General, in submitting the case on behalf of
the appellant, rested upon the opinion of Attorney-General
McVeagh, dated May 14th, 1881, under which the Executive
Departments acted in rejecting the appellee’s claim. In this
opinion, among other things, it was said—* The question sub-
mitted by you is whether the period passed by a cadet at West
Point receiving his military and other instruction at that Acad-
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emy is to be computed as ‘actual time of service in the army ;’
and T have no difficulty whatever in answering this question in
the negative.” Attorney-General Cushing said: “ We see by
the statute that the internal military organization of the
Academy is for the purpose of military instruction. /¢ <s not
actual service in the army.” 7 Opins. Att’ys-General, 333. If
it had been the intention of Congress to enact that the period
passed by the cadets at West Point should be placed upon the
tooting of actual service in the army, it would have been per-
fectly easy to have said so by language incapable of being mis-
understood ; and it seems to me that it is extremely undesir-
able to torture the language of Congress in order to find in it,
by relation to some other statute, a technical effect, when the
apt words to express such an intention readily occur to every
unbiased mind. It is very true that the corps of cadets at West
Point constitute part of the army, but it does not follow that
a cadet pursuing his studies at West Point is in actual service
in the army, within the meaning of the clause in the army ap-
propriation bill; and, if Congress at any time desires to add
this advantage to those already possessed by the young men
who are educated at the public expense at the Military Acad-
'my, it will be very easy for it to do so by declaring that the
time passed by cadets at the Military or Naval Academy shall
be computed as “ actual time of service in the army or navy;”
but, until language clearly indicative of this meaning is used it
would be, in my judgment, very unwise to endeavor to extract
it from a clause in the army appropriation bill treating only of
the army as in actual service in the ordinary meaning of the
phrase.

Mr. 8. S. Henkle for appellee.

Mkg. Jusrice Brarcnrorp delivered the opinion of the court.
He stated the facts in the foregoing language, and continued :

It is provided as follows by § 1262 of the Revised Statutes :
“ There shall be allowed and paid to each commissioned officer
below the rank of brigadier-general . . . ten per centum
of their current yearly pay for each term of five years of ser-
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vice.” In the acts of February 24th, 1881, 21 Stat. 346, and
June 30th, 1882, 22 Stat. 118, making appropriations for the
support of the army, under the head, “ For pay of the army,”
gross sums are appropriated for, among other things, this pur-
pose: “ Additional pay to officers for length of service, to be
paid with their current monthly pay, and the actual time of
service in the army or navy, or both, shall be allowed all offi-
cers in computing their pay.” The only question for decision
is, whether the time of service as a cadet is to be regarded as
“actual time of service in the army.”

The view acted on by the accounting officers of the govern-
ment in dealing with the officer under § 1262 of the Revised
Statutes, and § 24 of the act of July 15th, 1870, 16 Stat. 320,
of which § 1262 was a re-enactment, was to allow only for
length of service as a commissioned officerin the regular army.
By § 7 of the act of June 18th, 1878, 20 Stat. 150, it was pro-
vided that officers of the army who had served *as enlisted
men in the armies of the United States, regular or volunteer,”
should be credited with the full time they had served as such
enlisted men, “in computing their service for longevity pay.”
Under this statute the practice was not to regard an officer
who had served as a cadet as having thereby served as an
enlisted man in the army, 16 Opin. Att'ys-General, 611:
and the Court of Claims, in Babbitt v. The United States, 16
C. CL 202, supported that view. After the passage of the act
of February 24th, 1881, the accounting officers of the govern-
ment administered it as not requiring that the time of service
as a cadet should be allowed as “actual time of service in the
army.” This was done in pursuance of the advice of Attor-
ney-General McVeagh.

But an examination of the legislation of Congress shows that
the cadets at West Point were always a part of the army, and
that service as a cadet was always actual service in the army.
Cadets are first mentioned in the act of May 9th, 1794, 1 Stat.
366, which provided for organizing, by voluntary enlistment,
a corps of artillerists and engineers, of which a part was to be
thirty-two cadets, ranking as sergeants, but spoken of as
officers. These were part of the army. By § 6 of the act of
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July 16th, 1798, 1 Stat. 605, cadets are called non-commis-
sioned officers in the army of the United States, and their pay
" is fixed at 10 per month and two rations per day.

By the act of March 16th, 1802, entitled “ An Act fixing
the military peace establishment of the United States,” 2 Stat.
132, it was provided (§ 1) that the military peace establishment
of the United States should embrace a regiment of artillerists,
of which a part should be forty cadets. By §§ 4 and 5 the pay
and rations of the cadets were fixed. By § 26 provision was made
for organizing a corps of engineers, consisting of officers, and
ten cadets, whose pay was fixed ; and by § 27 the corps was to
be stationed at West Point, New York, and to constitute “a
military academy,” and the officers and cadets were to be
“subject, at all times, to do duty in such places and on such
service” as the President should direct. Clearly, all these
cadets were a part of the army.

By §§ 1 and 2 of the act of April 12th, 1808, 2 Stat. 481,
additional military forces were to be raised, comprising, in in-
fantry, riflemen, artillery, and dragoons, one hundred and fifty-
six cadets, the cadets, (§ 4), to receive the like pay, &c., with the
cadets of the then existing military establishment, and being
classed by themselves and not as either officers or non-commis-
sioned officers, and, (§ 5), to be subject, with the then existing
cadets, to the rules and articles of war, which had been estab-
lished or might thereafter, by law, be established.

By § 2 of the act of April 29th, 1812, 2 Stat. 720, entitled
“ An Act making further provision for the corps of engineers,”
it was provided that the Military Academy should consist of
the corps of engineers and certain professors. By § 3 it was
enacted that the cadets theretofore “appointed in the service
of the United States, whether of artillery, cavalry, riflemen or
infantry,” or that might in future be appointed, as thereinafter
provided, should not exceed two hundred and fifty, and might
be attached by the President, as students, to the Military
Academy, and be subject to the established regulations thereof ;
“that they shall be arranged into companies of non-commis-
sioned officers and privates, according to the directions of the
commandant of engineers, and be officered from the said corps,
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for the purposes of military instruction ; that there shall be
added to each company of cadets four musicians ; and the said

corps shall be trained and taught all the duties of a private, -

non-commissioned officer, and officer, be encamped at least three
months of each year, and taught all the duties incident to a
regular camp; that the candidates for cadets be not under the
age of fourteen nor above the age of twenty-one years; that
each cadet . . . shall sign articles, with the consent of his
parent or guardian, by which he shall engage to serve five
years, unless sooner discharged ; and all such cadets shall be
entitled to and receive the pay and emoluments now allowed
by law to cadets in the corps of engineers.” This was the
organization of the Military Academy substantially as it has
since continued.

By § 1 of the act of March 3d, 1815, 3 Stat. 224, entitled
“ An Act fixing the military peace establishment of the United
States,” it is directed that the corps of engineers, as then estab-
lished, be retained ; by § 4, that the compensation, &ec., of the
cadets and others ‘composing the military peace establish-
ment ” should be the same as prescribed by the before mentioned
acts of 1802 and 1808 ; and by § 7, that the several corps author-
ized by the act ““ shall be subject to the rules and articles of war.”

By § 28 of the act of July 5th, 1838, 5 Stat. 260, it was
enacted that “the term for which cadets hereafter admitted
into the Military Academy at West Point shall engage to serve,
be and the same is hereby increased to eight years, unless sooner
discharged.”

By § 1 of the act of July 28th, 1866, 14 Stat. 332, it was
provided that the military peace establishment of the United
States should thereafter consist of so many regiments of artil-
lery, of cavalry and of infantry, “the professors and corps of
cadets of the United States Military Academy,” and such other
forces as should be provided for by that act, “to be known as
the army of the United States.” This enactment remained in
force, and is reproduced in § 1094 of the Revised Statutes, which
says that “the army of the United States shall consist of,”
with other constituents, “the professors and corps of cadets of
the United States Military Academy.”

e

—

e —
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From this review of the statutes, it cannot be doubted that,
before the passage of the act of July 28th, 1866, as well as
afterwards, the corps of cadets of the Military Academy was a
part of the army of the United States, and a person serving
as a cadet was serving in the army ; and, that the time during
which the plaintiff in the present case was serving as a cadet,
was, therefore, actual time of service by him in the army.

The practical construction of the requirement of the act of
1838, that the cadet should engage to serve for eight years,
shown by the fact that the form of the engagement in this
case was to “serve in the Army of the United States for eight
years,” is a circumstance of weight to show that the govern-
ment, from the beginning, treated the plaintiff as serving in the
army.  The service for which he engaged began on the 1st of
July, 1865, and the eight years ran from that time. That being
his status, the acts of 1881 and 1882, in speaking of “actual
time of service in the army,” cover the time of his service as
a cadet.

In United States v. Tyler, 105 U. S. 244, it was held that
an officer retired from active service, who was declared by
statute to be a part of the army, who could wear its uniform,
Wwhose name was required to be borne on its register, who might
be detailed by his superior officers to perform specified duties,
and who was subject to the rules and articles of war, was in
the military service ; and that the increase of pay given for each
term of five years of service, by § 1262 of the Revised Statutes,
and by § 24 of the act of July 15th, 1870, 16 Stat. 320, from
which that section was taken, applied to the years so passed in
the service after, as well as before, retirement. Under the
statutes involved in the present case, a cadet at West Point is
serving in the army as fully as an officer retired from active
service is serving in the army, under the statutes which apply
to him so far as the question of longevity pay is concerned.

The judgment of the Court of Claims is affirmed.
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APPEAY, FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF ILLINOIS.

Submitted October 17, 1884.—Decided October 27, 1884.

In a suit in equity to foreclose a mortgage from a railroad corporation of its
whole railroad, franchise, lands and property, which have since been put in
the possession of a receiver, an intervening prior mortgagee of part of the
lands is not entitled to have the amount of his mortgage paid out of the
funds in the hands of the receiver, or out of the proceeds ot a sale made pur-
suant to the decree of foreclosure, subject to his mortgage.

This was an appeal, by a prior mortgagee of a tract of land
occupied by the Chicago and Pacific Railroad Company, from
decrees in a suit in equity to foreclose two mortgages of its
whole railroad. The material facts appearing by the record
were as follows :

On October 1st, 1872, and on November 6th, 1874, the corpor-
ation made to a trustee, to secure the payment of its bonds, two
mortgages of all its railroad, right of way, franchise, road bed,
stations and station houses, depot grounds, and other property,
already or thereafter owned, possessed or acquired through or
by reason of the construction of its railroad. After breach of
the conditions of those mortgages, the bondholders filed bills
in equity for the appointment of a receiver and for the fore-
closure of the mortgages, which were by order of court consol-
idated as one suit.

Pending that suit, and after a receiver had been appointed
and had taken possession, the appellant filed an intervening pe-
tition, alleging that on February 1st, 1872, at the request of the
corporation and for its benefit, she sold and conveyed to Thomas
S. Dobbins, its president, a tract of land in Chicago, in con-
sideration of a certain sum in money, and of ten promissory
notes made by Dobbins, payable in ten successive years, and
secured by a mortgage from him of the land, which was duly
recorded on September 5th, 1872; that the corporation entered
upon the land and laid tracks upon it, and continued to use and
occupy it until the appointment of the receiver, and the receiver
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since continued to use it for the benefit of the railroad, and
neglected to pay the notes and interest; and praying that the
amount thereof might be paid out of any funds in the hands of
the receiver, or out of the proceeds of sale under any decree to
be rendered in the case. This petition was referred to a master,
who reported that the amount due to the appellant was
$59,910.10.

The court declined to order the payment of the appellant’s
claim, and dismissed her petition, without prejudice ; and in
the principal suit entered a decree for the foreclosure by sale of
the whole railroad, including the road bed, stations and station
houses, depot grounds and other property, without prejudice to
her mortgage. '

From that decree the appellant prayed an appeal to this court,
and offered a bond in order to make the appeal a supersedeas.
The court allowed the appeal and approved the bond, and
ordered that the appeal should not operate as a supersedeas or
delay of the sale, but only delay the distribution of so much of
the proceeds of the sale as was necessary to fully secure the
amount due on her mortgage.

The master afterwards reported that a sale had been made,
in accordance with the decree of foreclosure, for the sum of
$916,100 ; and the court overruled exceptions taken by the appel-
lant to the master’s report, and ~onfirmed the sale. The cor-
poration afterwards paid into court the amount of the bid,
interest and commissions, as required by the decree and by the
statute of Illinois; and the court found that the corporation
had done what was needful to effect a redemption, and reserved
for further consideration the time and terms on which a de-
livery of the property to the corporation should be directed.

Mr. Henry Crawford for appellant.—It is undoubtedly true
that when the debt secured by a senior lien is not due, and that
creditor is not before the court, a junior encumbrancer may fore-
close the equity of redemption as against his own lien, and leave
the holder of the first encumbrance to enforce his rights. But
no case can be cited where a court of equity authorized a junior
mortgagee to restrict a foreclosure proceeding to the enforce-
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ment of his own lien, when a receiver had taken possession of
the whole property, and a senior mortgagee with a debt matured
was party to the suit. A court of equity having the parties
before it and the custody and possession of the property, should
adjudicate and determine the amount and order of preference
of all liens, irrespective of their relation of priority to the en-
cumbrance of the original complainants, leaving the question
of payment to be determined by the amount of the sale pro-
ceeds. Considering the peculiar nature of railway property,
the proper method to enforce the lien would be by sale of the
whole line, considered as one property, incapable of severance.
The land purchased of the appellants lost its separate charac
ter and became a necessary portion of the whole line, incapable
of being dislocated or sold. Consequently the purchase lien is
enforceable only against the whole railway as a unit. Hwller
v. Dows, 94 U. S. 444, 449 ; Neilson v. lowa Eastern Roilway
Company, 44 lowa, T1; Brooks v. Railway Company, 101 U.
S. 443; Meyer v. Hornby, 101 U. S. 728; Dayton, Xenia &
Belpre Railroad Company v. Lewton, 20 Ohio St. 401.  The
appellant’s superior equity is clear as against the bondholders
under the general mortgage. It is prior in time and stronger
in right. The general mortgage attaches itself only to such
interest in the property as the mortgagor acquires, and if that
property is already subject tc mortgages and liens it does not
displace them. United States v. New Orleans Railroad, 12
Wall. 362; Ketchum v. St. Lowis, 101 U. S. 306. The bond-
holders having ratified the original transaction with appellant,
cannot now be heard to dispute either the amount or priority
of the debt or its lien on the whole trust property. Bigelow on
Estoppel, 511 ; Pfeiffer v. Sheboygan & Fond Du Lac Railroad
Company, 18 Wis. 155 ; Farmers Loan & Trust Company v.
Fisher, 17 Wis. 114, 1175 Dayton, Xenia & Belpre Railroad
Company v. Lewton, 20 Ohio St. 401; Western Pennsylvania
Railroad Company v. Johnston, 59 Penn. St. 290 ; Milten-
berger v. Logansport Railroad Company, 106 U. S. 286, 308.
The court holds by its receiver for the benefit of whomsoever
in the end it shall be found to concern, Fosdick v. Schail, 99
U. S. 235, 251 ; and has cognizance in a suit for foreclosure of
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a railway, of all questions relating to priority of lien on the
property in litigation. United States v. New Orleans Rail-
road, 12 Wall. 362. See also Codwise v. Gelston, 10 Johns.
507, 5213 Wiswall v. Sampson, 14 How. 52.

Mr. E. Walker for appellees.

Mz. Justice Gray delivered the opinion of the court. He
recited the facts in the foregoing language, and continued :

Assuming, as the appellant contends, that her conveyance to
Dobbins, and the mortgage back by him, should be considered
in equity as if made to and by the railroad corporation, no
ground is shown for reversing the decree below.

The appellant’s mortgage covered only the tract of land
specifically described therein, and did not affect the title of the
corporation in other lands and in so much of its road as was
not laid over the land mortgaged to her. The case differs in
this respect from the cases cited by her counsel, in which a
mechanic’s lien given by statute for work done on part of a
railroad was held to extend to the whole road. Brooks v.
Railway Company, 101 U. S. 4435 Meyer v. Hornby, 101 U.
S. 728.

As a general rule, a prior mortgagee is not a necessary party
to a bill to foreclose a junior mortgage, where the decree sought
is only for a foreclosure of the equity of redemption from the
prior mortgage, and not of the entire property or estate. o/e-
rome v. MeCarter, 94 U. S. 734.  In a suit to foreclose a mort-
gage of the whole railroad, franchise and property of a railroad
corporation, it would often produce great delay and embarrass-
ment to undertake to determine the validity and extent of all
prior liens and encumbrances on specific parts of the corporate
property before entering a final decree.

The course pursued by the Circuit Court in the present case,
dismissing the intervening petition of the appellant, without
prejudice, and ordering a foreclosure by sale, subject to her
mortgage, of the entire railroad and other property included
in the railroad mortgages, to foreclose which the principal suit
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had been brought, judiciously and effectively secured the rights
of all parties.

The price obtained by the sale of the railroad and other
property, subject to her mortgage, must have been less than if
they had been sold free of that mortgage; and to order the
amount of that mortgage to be paid out of the proceeds of the
sale would pro tanto benefit the purchaser if the sale was car-
ried out, or the railroad corporation in case of redemption, to
the corresponding detriment of the holders of bonds secured
by the railroad mortgages.

The railroad corporation, after having redeemed its property
from the railroad mortgages, will hold it subject to any valid
lien of the appellant, just as it did before the proceedings for
foreclosure were instituted.

Decree affirmed.

NEW ORLEANS, MOBILE & TEXAS RAILWAY CO.».
THE STATE OF MISSISSIPPI, ex rel. The District At-
torney.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF MISSISSIPPI.

k Argued October 15, 1884¢.—Decided October 27, 1884,

The act of February 7th, 1867, of the Legislature of Mississippi (Laws of 1867,
332), and the act of August 19th, 1868, of the Legislature of Louisiana (Acts
of La. 1868, No. 28, p. 82), and the act of Congress of March 2d, 1868 (15
Stat. 88), relating to the construction and maintaining of bridges over
navigable waters on the route of a railroad between Mobile and New Orleans,
when taken together so far as the last two may be considered in this case,
do not release the plaintiff in error from the obligation imposed upon it by
the said act of the Legislature of Mississippi to maintain a drawbridge
with a space of sixty feet for the passage of vessels, across the channel of
Pearl River, in its main channel, constituting the dividing line between
Mississippi and Louisiana.

This was a petition for mandamus by the Attorney-General
of the State of Mississippi on behalf of the State, brought in
the courts of that State, and removed to the Circuit Court of
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the United States for the Southern District thereof, to compel
the plaintiff in error, as defendant below, to remove a bridge
alleged to have been constructed by it without a draw
across Pearl River, and in lieu thereof to construct and main-
tain a bridge which should have, in the central part of the
channel, a drawbridge, which when open should give a space
of sixty feet for the passage of vessels. A demurrer was in-
terposed by defendant below, and an answer filed, without
prejudice, to the demurrer. The contentions between the par-
ties are stated in the opinion of the court. Each party in its
contentions referred to the following statutes, which are also
referred to in the opinion of the court.

1. The following clauses in an act of the Legislature of Missis-
sippi, approved February Tth, 1867, relating to plaintiff in error:

“ And it is also provided that said company is anthorized and
empowered to construct and maintain its said railroad over and
across any of the waters of this State on the line of the same
by bridges; Provided, however, That in the central portion of
the channel of the Pearl River, of the Bay of St. Louis, of the
Bay of Biloxi, and of the East Pascagoula River, and in each
of them, said company shall construct and maintain a draw-
bridge, which, when open, shall give a clear space for the pas-
sage of vessels, of not less than sixty feet in width, and said
company, after the construction of the said drawbridges, shall
at all times thereafter, provide that said drawbridges shaill
be opened for the passage of any and all vessels seeking to pass
through the same without unnecessary delay; ’rovided, how-
ever, That in case the company shall locate the line of their
road across the channel of the Rigolet, at a point south of or
below the principal entrance of Pearl River into the Rigolet,
then the said company shall not be required to construct a
drawbridge across any bayou leading into Pearl River, or
across any small pass or mouth of said river. It is also provided
that such part of this section as relates to Pearl River, if the
line of the road shall be located across the said river at a point
where it constitutes the boundary line between the State of
Mississippi and the State of Louisiana, shall not take effect until
the State of Louisiana has consented to and authorized the
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same, or said company has built such a bridge across said Pear]
River, for its said railroad, as shall be in accordance with this
section, and also with any authority or power granted to said
company by the said State of Louisiana in the premises, and
such drawbridge may be built in the centre of the channel of
said Pearl River, or in that portion of the same within the
territory of the State of Louisiana or of this State, as most con-
venient for public use.” Laws of Miss. 1867, pp. 332, 335, 336.

II. The following clauses in an act of the Legislature of
Louisiana, approved August 19th, 1868, in reference to the same
company :

“ And it is also provided that said company is authorized
and empowered to construct and maintain its said railroad over
and across the waters of the State of Louisiana, known as the
Pass Chef Menteur, Little Rigolet, Great Rigolet, or that part
of Lake Pontchartrain east of the west line of Point aux Ierebs,
and the West Pearl River, and other streams and bayous be-
tween Lake Pontchartrain and Pearl River, and Pearl River,
by bridges; Provided, however, That in the channel of that
part of Lake Pontchartrain hereinbefore named there shall be
constructed and maintained by said company a drawbridge,
which, when open, shall give a clear space for the passage of
vessels of not less than one hundred feet in width; and in the
channel of the Pearl River the said company shall construct
and maintain a drawbridge, which, when open, shall give clear
space for the passage of vessels of not less than sixty feet in
width, except in case the company shall locate their road across
the Great Rigolet at a point south of (or below) the principal
entrance of Pearl River into the Great Rigolet, when the com-
pany shall only be required to construct one drawbridge, which
shall be in the channel of the Great Rigolet, as hereinbefore
named ; and said company, after the construction of the said
drawbridges or drawbridge, shall at all times thereafter, pro-
vide that said drawbridges or drawbridge shall be opened for
the passage of any and all vessels through the same without
unnecessary delay. 7¢ is also provided, That such part of this
section as relates to Pearl River, if the line of the road shall
be located across the said river at a point where it constitutes
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the boundary line between the State of Louisiana and the State
of Mississippi, shall not take effect until the State of Missis-
sippi has consented to and authorized the same, or said com-
pany has built such a bridge across said Pearl River for its said
railroad as shall be in accordance with this section and also
with any authority or power granted to said company by the
State of Mississippi in the premises ; and such drawbridge may
be built in the centre of the channel of said Pearl River, or in
that portion of the same within the territory of the State of
Mississippi or of this State, as most convenient for public use.”
Acts of La. 1868, No. 28, p. 32.

III. The following clause in the act of Congress of March
2d, 1868

“That the New Orleans, Mobile & Chattanooga Railroad
Company is hereby authorized and empowered to construct,
build and maintain bridges over and across the navigable
waters of the United States on the route of said railroad
between New Orleans and Mobile for the use of said company,
the passage of its trains of cars, passengers, and mail and mer-
chandise thereon. And said Railroad Company, and its bridges
aforesaid, when constructed, completed and in use in accord-
ance with this act and the laws of the several States through
whose territory the same shall pass, shall be deemed, recognized
and known as lawful structures and a post-road, and are hereby
declared as such. Provided, however, That the said company,
in the construction of its bridges over and across the waters
known as the Pascagoula River, the Bay of Biloxi, and the Bay
of St. Louis, shall construct and maintain drawbridges in the
channels thereof, which, when open, shall give a clear space for
the passage of vessels of not less than eighty feet in the chan-
nels of the East Paseagoula River and of the Bay of Biloxi
and of the Bay of St. Louis. and of not less than one hundred
feet in the channel of the Great Rigolet; and said company
shall at all times open the said drawbridges, and shall provide
reasonable and necessary facilities for the passage of all vessels
requiring the same, except during and for ten minutes prior to
and after the time of the passage of the mail and passenger
trains of said company.” 15 Stat. 38.
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The Circuit Court overruled the demurrer of the defendant
below, and sustained the demurrer of the plaintiff below, and
gave judgment accordingly. This writ of error was sued out
to review that judgment.

Mr. Gaylord B. Clark and Mr. Thomas L. Bayne for plain-
tiff in error cited Miller v. Mayor of New York, 109 U. 8.
385, and cases there cited ; Pennsylvania v. Wheeling Bridge
Co.,13 How. 518 ; 18 How. 421 ; Clinton Bridge Case, 10 Wall.
4545 Fscanaba Co. v. Chicago, 107 U. S. 678 ; South Carolina
v. Georgia, 93 U. 8. 4; FKr parte Yarbrough, 110 U. 8. 651,
654 ; Rev. Code Miss. 1880, §§ 2542, 2551 ; Bouvier Law Dict.
Tit. Mandamus ; High Extraordinary Remedies, §§ 1, 431, 539,
548 ; State v. Zanesville & Maysville Turnpike Co., 16 Ohio
St. 808; United States v. MeDaniel, T Pet. 15 ; Edwards v.
Darby, 12 Wheat. 207, 210; Burgess v. Seligman, 107 U. 8.
20, 34, 35; Carroll County v. Smith, 111 U. S. 556, 562, 563.

Mr. J. Z. George for defendant in error.

Mz. Justice Harran delivered the opinion of the court.

This case has been heretofore in this court upon a question
of jurisdiction, and is reported as Railroad Co. v. Mississippr,
102 U. 8. 135. The Supreme Court of Mississippi, in accord-
ance with our decision, reversed the judgment of the inferior
State court, with directions to set aside all orders made subse-
quent to the presentation of the company’s petition and bond
for the removal of the cause, and to proceed no further. The
case was thereafter tried in the Circuit Court of the United
States. The object of the suit is, by mandamus, to compel the
railroad company, whose line extends from Mobile to New
Orleans, to construct and maintain in the channel of Pearl
River, where that stream is crossed by the company’s road, on
the line between Mississippi and Louisiana, a drawbridge,
which, when open, will give a clear space of not less than sixty
feet in width for the passage of vessels. It would seem from
the uncontroverted allegations of the petition that the bridge
originally constructed by the company across Pearl River had
no draw, although the channel, at that point, according to the
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Coast Chart, has about forty-five feet depth of water, and the
river is nearly three hundred yards in width. DBut, in the an-
swer filed in the Circuit Court, it was averred, and the de-
murrer to it admitted, that there was, at that time, a draw
which gave a clear space, for the passage of vessels, of thirty-
four to thirty-six feet in width.

By the final judgment, a peremptory mandamus was
awarded requiring the company to remove the present bridge,
and in lieu thereof construct and maintain one, giving a clear
space of not less than sixty feet in width. It is provided in
the judgment that such drawbridge may be built “either in
the centre of the channel of Pearl River, or in that portion of
the same within the territory of the State of Louisiana,” or of
Mississippi, as “ may be most convenient for public use.”

The controlling question is, whether the railroad company
is under any legal obligation to construct and maintain a
drawbridge of the kind specified in the judgment of the Cir-
cuit Court.

The company was incorporated by an act of the General
Assembly of Alabama, approved November 24th, 1866, with
authority to construct a railroad from the city of Mobile to
any point on the line between Alabama and Mississippi; and
also, in continuation thereof, a railroad through Mississippi
and Louisiana, with such rights, privileges and franchises as
might be granted to the corporation by the latter States.
Laws of Ala. 1866-7, p. 6. Its existence as a corporation was
recognized and approved by an act of the Legislature of Mis-
sissippi, approved February 7th, 1867, by which it was permitted
to have, exercise, and enjoy, within that State, the rights,
powers, privileges and franchises granted to it by the State of
Alabama, subject to the conditions, provisions and restrictions
presented in said act and by the general laws of Mississippi.
By the same act the company was authorized to construct and
maintain a railroad from any point on the line between Missis-
sippi and Louisiana, thence towards and to any point on the
line between Mississippi and Alabama, and extend the same,
as contemplated in its act of incorporation, from the western

boundary of the State to New Orleans, and from its eastern
VOL. CXII.—2
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boundary to Mobile. It was given a right of way across the
waters, water-courses, rivers, bays, intets, streets, highways, turn-
pikes or canals within Mississippi, subject, however, to the con-
dition that ** the said company shall preserve any water-course,
street, highway, turnpike or canal which its said railroad may
so pass upon, along, intersect, touch or cross, so as not to im-
pair its usefulness to the public unnecessarily ; or if temporarily
impaired in and during the construction of said railroad, the
said company shall restore the same to its former state, or to
such state that its usefulness and convenience to the public
shall not be unnecessarily or materially impaired or injured.”

But that part of the act which has special reference to the
issues in this case, and upon the construction and effect of
which depend the rights of the parties, is given in the state-
ment preceding this opinion.

It will be observed that reference is made to  the central
portion of the channel of the Pearl River,” and, also, to “the
principal entrance of Pearl River into the Rigolet.” It was
not disputed in argument that two distinct localities are here
described. Pearl River is about 375 miles in length. It rises
in the centre of Mississippi, and is navigable, by small craft, in
good stages of water, as far as Jackson, the capital of the
State. Running southwardly, it empties by one of its mouths
into Lake Borgne, and by other mouths into the Rigolet—com-
monly called the Great Rigolet. The main or eastern branch
of the Pearl, emptying into Lake Borgne, constitutes, for about
one hundred miles above its mouth, to the 31° of north latitude,
_the dividing line between Mississippi and Louisiana. 3 Stat.
348. The other branch, constituting a water-way between the
main river and the Great Rigolet, is wholly within the State of
Louisiana. It is clear that the words “in the central portion
of the channel of the Pearl River” have reference to the main
or eastern branch, which constitutes the dividing line between
Mississippi and Louisiana, and consequently, that it was in
the channel of that branch (if the road was located across it)
that the company was required to construct and maintain a
drawbridge, giving a clear space of not less than sixty feet in
width.
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Jut the company’s contention is, that the Legislature of
Mississippi intended to rélieve it from all obligation to con-
struct a drawbridge in that branch of Pearl River, upon its
locating the road at some point “south of or below the princi-
pal entrance of Pearl River” into the Great Rigolet; this,
because, in that contingency, the act expressly declares that
the company *shall not be required to construct a drawbridge
across any bayou leading into Pearl River, or across any small
pass or mouth of the said river.” This construction of the
statute necessarily implies that the Legislature of Mississippi
—although carefully providing that the water-courses and
other highways of the State, across which the road was con-
structed, should be preserved against material or permanent imn-
pairment of their usefulness to the public—was willing, in con-
sideration merely of the road being located in Louisiana, south of
or below the principal entrance of the Pearl Riverinto the Great
Rigolet, to have the mouth of the main or eastern branch of
that river closed entirely against vessels engaged in commerce.
We say “ closed entirely,” because the position of the company
is, that the present drawbridge was constructed by it volun-
tarily, and without any legal obligation whatever to do so;
and that it has the right, consistently with the restrictions im-
posed upon it by the Mississippi act, to span Pearl River with
Aa bridge having no draw, and. consequently, with a bridge that
would wholly prevent vessels passing from Lake Borgne into
Pearl River, or from Pearl River into Lake Borgne.

There is just enough in the peculiar and confused wording
of the Mississippi statute to furnish plausible ground for such a
construction of its provisions. But we are satisfied that the
State did not intend to put it in the power of the railroad com-
pany to destroy, for all purposes of navigation, that branch of
Pearl River which empties into Lake Borgne. There is no
ground to infer from the words of the act that a drawbridge,
of the kind indicated, “in the central portion of the channel
of Pearl River,” was deemed of any less consequence than like
drawbridges in the Bay of St. Louis, the Bay of Biloxi, and
East Pascagoula River. By language almost too clear to re-
quire construction it was made a condition of the exercise,
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within Mississippi, of the corporate privileges and franchises
of the company, that it should construct and maintain in each
of those water-ways across which its road might be located, a
drawbridge which, when open, would give a clear space of not
less than sixty feet in width.

This construction finds strong support in the clause imme-
diately succeeding that which refers to the possible location
of the road at a point south of the principal entrance of the
Pearl River into the Great Rigolet. If the line of the road was
located across the Pearl River at a point where it constitutes
the dividing line between Mississippi and Louisiana, then the
section, so far as it related to Pearl River, was not to take
effect until Louisiana gave its assent or the company built such
a bridge across the Pearl River as was in accordance as well
with that section as with the authority granted to the company
by Louisiana ; in which event “such drawbridge may be built
in the centre of the channel of said Pearl River or in that por-
tion of the same within the territory of the State of Louisiana
or of this State as may be most convenient for public use.” So
far from the Legislature being willing to dispense with a draw
sixty feet in width across the channel of Pearl River, upon the
location of the road south of the principal entrance of Pearl
River into the Great Rigolet, it would seem that great
care was taken to secure the assent of Louisiana to just such
a bridge across Pearl River as the Mississippi act contem-
plated.

The error in the argument in behalf of the company is in
assuming it to be indisputably clear that the words “ mouth of
said river,” in the clause or proviso relating to the location of
the road south of the principal entrance of Pearl River into
the Rigolet, refers to the mouth of that branch of Pearl
River which empties into Lake Borgne. That construction of
the words “ mouth of said river” implies that there was some
provision of the Mississippi act requiring the company to con-
struct its drawbridge at the junction between Pearl River and
Lake Borgne. But no such provision is contained in the act.
Had the road not been located south of the principal entrance
of Pearl River into the Great Rigolet, the company could have
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constructed its drawbridge in the channel of the main river at
any point above its mouth on the line between Mississippi and
Louisiana. We incline to the opinion that the words “mouth
of said river” were intended to refer to one of the mouths of
that branch of the Pearl emptying into the Great Rigolet.
The Pearl formed, or was supposed to form, a junction with
the Great Rigolet by more than one mouth. There is a prin-
cipal entrance or mouth, or the Mississippi Legislature supposed
there was, and there is, or there was supposed to be, a small
pass or small mouth of that branch of the Pearl in the same
locality. If the road was located across the channel of the
Great Rigolet south of, or below, the principal entrance of the
Pearl River into the Great Rigolet, the water-way connecting
Pearl River and the Great Rigolet would not be materially
obstructed by the railroad bridge across the latter; and it
would, consequently, not be vital to the people of Mississippi,
interested in the navigation of the river, that drawbridges
should be constructed across bayous leading into Pear] River, in
that locality, or across any small pass or [small] mouth of said
river, near the line upon which the road was located. As the
location of the road south of the principal entrance of Pearl
River into the Rigolet would secure unobstructed navigation
between the Great Rigolet and the main river, through that
branch of Pearl River which empties into the Great Rigolet,
the Legislature of Mississippi was willing to declare that the
construction and maintenance of drawbridges across “any bayou
leading into Pearl River, or across any small pass or [small]
mouth of said river,” was not a condition precedent to the ex-
ercise by the company, within her limits, of its corporate fran-
chises and privileges. Such, we think, is the more reasonable
construction of the clause in the Mississippi act upon which
the company rests its claim of exemption from the duty to
construct and maintain such a drawbridge as is described in
the final judgment.

It was claimed in argument that the provisions of an act
passed August 19th, 1868, by the Legislature of Louisiana, in
reference to this railroad company, sustains the construction of
the Mississippi act for which the railroad company contends.
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So much of the Louisiana act as bears upon this point is also
given in the statement preceding this opinion.

If the provisions of the Louisiana act may be consulted in
determining the construction of the statute of Mississippi, we
do not perceive anything in them which should lead to a con-
clusion different from that already indicated. The slight dif-
ference in the phraseology of the two acts does not justify the
belief that the Louisiana Legislature contemplated that the
railroad company might cross the Pearl River, on the bound-
ary line between that State and Louisiana, by a bridge which
contained no draw. When the Louisiana act provided that,
upon the location of the road across the Great Rigolet, at a
point south of the principal entrance of Pearl River into the
Great Rigolet, “the company shall only be required to con:
struct one drawbridge, which shall be in the channel of the
Great Rigolet,” it was not meant to dispense with the draw-
bridge required to be maintained in the channel of the Pearl
River at the point where the road crossed that stream on the
dividing line between Louisiana and Mississippi. As already
stated, the location of the road below the principal mouth by
which the Pearl emptied into the Great Rigolet, secured navi-
gation through that mouth, against obstruction ; consequently,
a drawbridge would be unnecessary across other and smaller
mouths by which the Pearl formed a junction with the Great
Rigolet. To avoid the possibility of any one claiming that
dra,wbrldges should be constructed over a// the mouths of the
Pearl, large and small, crossed by the road in the vicinity of
its junction with the Great Rigolet, it was provided that in
the event the road passed below the principal entrance of
Pearl River into the Great Rigolet, only one drawbridge need
be maintained in that locality and that one over the Great
Rigolet.

One other point, pressed upon our attention, remains to be
considered. By an act of Congress, approved March 2d, 1868,
15 Stat. 38, this railroad company was empowered and author-
ized to construct and maintain bridges over navigable waters
of the United States on its route between New Orleans and
Mobile. That act declared that the railroad and its bridges,
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when constructed, completed and in use, in accordance with
that act, “and the laws of the several States through whose
territory the same shall pass, shall be deemed, recognized and
known as lawful structures and a post-road, and are hereby
declared as such.” The same act declares, by way of proviso,
that the company in the construction of its bridges over and
across the waters known as East Pascagoula, the Bay of
Biloxi, the Bay of St. Louis, and the Great Rigolet, shall con-
struct and maintain drawbridges in the channels thereof,
which, when open, shall give a clear space for the passage of
vessels, of not less than eighty feet in the channels of East
Pascagoula River, of the Bay of Biloxi, and of the Bay of St.
Louis, and of not less than one hundred feet in the channel of
the Great Rigolet.

There is nothing in this legislation by Congress which, ex-
pressly or by implication, diminishes in any degree the legal
obligation of the railroad company to maintain such a draw-
bridge in the channel of Pearl River, on the line between Mis-
sissippi and Louisiana, as is required by the laws of those
States. Nor does the act of Congress affect the authority of
any court of competent jurisdiction, as to the parties, to com-
pel the discharge of that obligation. While Congress provided
that the drawbridges over the East Pascagoula River, the Bay
of St. Louis and the Bay of Biloxi, should give a clear space
of eighty, rather than sixty, feet in width for the passage of
vessels, it did not dispense with the requirement in the statutes
of Mississippi and Louisiana of a drawbridge in the channel of
Pearl River. Presumably, Congress was of opinion that a
drawbridge in that river, giving a clear space of sixty feet, was
ample for all purposes of navigation. Hence, the act of March
2d, 1868, made no specific reference to Pearl River. The duty
imposed by the States upon the railroad company, in respect
of a drawbridge in Pearl River, was the same after, as it was
before, the passage of the act of Congress; for that act, in ex-
press words, declares the railroad and its bridges to be lawful
structures and a post-road, “ when constructed, completed and
in use,” in accordance with the act of Congress “and the laws
of the several States through whose territory the same shall
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pass.” Mississippi gave its consent to the exercise and enjoy-
ment by this' company of its corporate powers within her
limits upon the condition, among others, that it should con-
struct and maintain a drawbridge of a particular kind in the
channel of Pearl River where that stream is crossed by the
company’s road. That condition not having been performed,
the State has a right to ask the aid of the court in compelling
its performance. And, in granting the relief asked, no right
belonging to the company, under the Constitution or laws of
the United States, has been violated or withheld.

Judgment affirmed.

MOFFAT & Another ». UNITED STATES.
MOFFAT ». UNITED STATES.

APPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE DISTRIOT OF COLORADO.

Submitted October 16, 1884,—Decided October 27, 1884,

The presumption of the regularity of all proceedings prior to the issue of a
patent for public lands, which is made against collateral attacks by third
parties, does not exist in proceedings where the United States assail the
patent for fraud in their officers in its issue, and seek its cancellation.

The United States do not guarantee the integrity of their officers, nor the
validity of the acts of such, and are not bound by their misconduct or
fraud.

A land patent issued to a fictitious person conveys no title which can be trans-
ferred to a person subsequently purchasing in good faith from a supposed
owner,

The procuring of the issue of a patent at the Land Office by means of false
documents which purport to show official proceedings and acts by subor-
dinate officers which are fictitious, is a fraud upon the jurisdiction of the
Land Office, and not a mere presentation of doubtful and disputed testi-
mony. United States v. Throckmorton, 98 U. S. 61, and Vance v. Bur-
bank, 101 U. S. 514, distinguished.

These were suits to cancel two patents of the United States
for land in Colorado, bearing date on the 4th of October, 1873,
and purporting to be issued, one to a person by the name of
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Philip Quinlan, and the other to a person by the name of Eli
Turner, upon proof of settlement and improvement by them
under the pre-emption laws. Their cancellation was sought on
the ground that the patentees named were fictitious parties ;
that no settlement or improvement on the lands was ever made ;
that the documents alleging settlement and improvement were
fabricated by the register and the receiver of the land office of
the district embracing the land covered by the patents, to de-
fraud the government of the property.

The two suits presented substantially the same facts, differing
only as to the parties concerned in the proceedings and the
land patented, and were considered together by the court.

The bill in the first case alleged substantially as follows:
That the register and the receiver of public moneys of the land
office at Pueblo, in Colorado, conspiring to defraud the gov-
ernment of a patent for the land upon the pretext that the
same was due to some person, who had performed the duties
required of him by the acts of Congress in that behalf, had
written out in the form prescribed by law, a declaratory state-
ment in the fictitious name of Philip Quinlan, representing that
tie had declared his intention to claim the land as a pre-emp-
tioner; and also an affidavit, purporting to be signed by him
and sworn to before the register, stating that he had made a
settlement upon the land, and improved it in good faith, in
order to appropriate it to his exclusive use and benefit, and not
for the purpose of sale or speculation ; thathe had not, directly
or indirectly, made an agreement with any person, or in any
manner, whereby the title he might acquire would inure, in
whole or in part, to the benefit of any one except himself ;
that they had also prepared an affidavit, purporting to be signed
and sworn to before the register by two other fictitious per-
sons, named Michael Quinlan and Orrin R. Peasley, in which
it was stated, among other things, that the supposed Philip
Qumlan was a single man, over the age of twenty-one vears,
a citizen of the United States, and an inhabitant of the land ;
that no other person resided thereon entitled to the right of
pre-emption ; that he had made a settlement thereon on the
Ist of May, 1872, had built a house and made other improve-
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ments, and had lived in thé house and made it his exclusive
home from the 15th of May, 1872, to that date, May 8th, 1873,
and had ploughed, fenced, and cultivated eighteen acres of the
same. The bill also alleged that at that time the receiver was
the owner of a certain amount of Agricultural College scrip
issued by the State of Florida ; and, for the purpose of locating
the land with it in the name of the said Quinlan, the register
and the receiver had inserted in a blank indorsement his fic-
titious name and residence, and in that name had located the
scrip on the land ; and, also, that they had done divers other
acts to cause the plaintiff to believe that the supposed Philip
Quinlan was a real person, who had actually appeared before
them and made the statements and proof required by law and
the regulations of the land office to entitle him to the pre-
emption of the land, and had sworn to such proof before the
register ; that they had prepared duplicate certificates in the
form prescribed by law, setting forth that the said supposed
person, represented by said fictitious name, had located the Ag-
ricultural College scrip, and made due proof of his right to pre-
empt said land and receive a patent therefor, and forwarded
one of them to the General Land Office at Washington, and
requested a patent for the land to be issued in the name of the
said supposed person; that in June, 1873, an agent of the de-
fendant, David H. Moffat, Jr., appeared before the officers of
the said General Land Office and presented to them the other
duplicate certificate, and also requested them to issue the
patent desired, and transmit the same to him (the agent); and
that said officers, confiding in the honesty and integrity of the
receiver and the register, and believing the statements con-
tained in the supposed proof forwarded to them, had issued the
patent and transmitted it to said agent. The bill further al-
leged that no person by the name of Quinlan had ever settled
upon the land, or appeared and presented himself before the
register and the receiver at any time, or made any declaratory
statement or proof of pre-emption, either as a pre-emptor or
witness, and charged that said papers were made by the regis-
ter and the receiver for the purpose of fraudulently depriving
the United States of their title to the land and vesting the
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same in the defendant Moffat; that said Moffat then had the
patent and claimed to hold the legal title by virtue of certain
mesne conveyances, namely : one executed on the 23d day of
May, 1873, in the name of said supposed Philip Quinlan to a
fictitious person by the name of Henry . Perry, and a con-
veyance by said fictitious person, dated the 23d day of June,
1873, to himself; that the deeds from said supposed parties and
the patent had been placed on record in the office of the re-
corder of the county in Colorado where the land was situated,
and constituted a cloud upon the title of the complainant; that
on the 15th of September, 1873, said Moffat executed a deed
conveying an undivided half of the property covered by the
patent to Robert E. Carr, as trustee, and that the deed was on
record. And the bill charged that the said Moffat was well
aware at the time he received the conveyances and the said
patent, of the fraudulent means by which the patent was ob-
tained ; that no valunable consideration passed from Carr to
him ; and that Carr also was fully informed that the supposed
pre-emption and proceedings were false and fraudulent. The
plaintiff therefore prayed that the patent might be set aside
and declared void and delivered up to be cancelled, and that
the deeds from Quinlan to Perry, and from Perry to Moffat,
and from Moffat to Carr, might also be adjudged void.

In the second case the bill, as finally amended, alleged a sim-
ilar conspiracy to defraud the government of a patent for an-
other tract of land in the name of another fictitious person
upon proofs by other supposititious persons, the pretended pre-
emptor being Eli Turner, and the pretended witnesses to prove
compliance with the pre-emption law being Simeon D. Porter
and Anson Beck. The bill also alleged a conveyance from the
pretended Eli Turner to a fictitious person, by the name of
Thomas Harris, in June, 1873, and a conveyance from Harris
to the defendant Moffat in the same month, and that such pro-
ceedings were had, that on the 4th of October, 1873, a patent
was issued for the land in the name of Eli Turner. And the
bill c'harged that Moffat was cognizant of the false and fraud-
ulent character of the alleged pre-emption of Turner, and of the
proofs offered in its support, and prayed, as in the first case.
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that the patent be set aside and cancelled, and the deeds of the
supposed Turner and Harris be adjudged void.

The defendants answered the bills in both cases, denying
their material allegations, and the charges of conspiracy and
fraud, to which answers replications were filed. The testimony
taken fully established the truth of the allegations and charges,
except as to the knowledge by Moffat and Carr of the alleged
frauds ; and the Circuit Court decreed the cancellation of the
patents and the mesne conveyances purporting to pass the title
from the pretended patentees to Moffat, and from him to Carr.
From these decrees the defendants appealed, and sought a re-
versal on four grounds, which were substantially as follows :

First. That the evidence that the patentees were fictitious
parties was insuflicient to overcome the presumption arising
from the patents themselves, and the certificates of the register
and the receiver ;

Second. That as the frauds alleged were committed by pub-
lic officers, the receiver and the register, the government was
bound by their acts, and the court erred in not giving effect to
the patents and conveyances, so as to protect the defendants
claiming under them ;

Third. That Moffat and Carr were innocent purchasers for
value, and, as such, were protected against the consequences
of the alleged fraudulent methods by which the patents were
issued ; and

Fourth. That no offer was made in the bill in either case to
return the scrip received by the government for the land.

Mr. L. C. Rockwell for appellants.——I. The decree was not
warranted by the evidence. A patent raises a presumption of
an actual grantee which can only be overcome by proof.
Thomas v. Wyatt, 31 Missouri, 188. The issue of a patent by
the officer appointed for that purpose presupposes a compliance
with the rules prescribed for that duty. Polk’s Lessee v. Wen-
dall, 9 Cranch, 87; Poll’s Lessee v. Wendell, 5 Wheat. 293.—
II. The entry of the lands and the patent issued by the gov-
ernment are declarations by it that all the steps required by
law antecedent to the entry of the lands and the issue of the
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patent have been complied with, and the government is con-
clusively bound by those declarations as against a bona fide
purchaser for value. Rev. Stat. §§ 2262, 2264 ; Vance v. Bur-
bank, 101 U. 8. 514; Steele v. Smelting Company, 106 U. S,
447 3 Smelting Company v. Kemp, 104 U. S. 636 ; French v.
Fyan, 93 U. 8. 169, and cases cited. The principle settled in
Knox County v. Aspinwall, 21 How. 539, is applicable to and
conclusive of this case. See also Coloma v. Faves, 92 U. S,
4843 Marcy v. Oswego, 92 U. 8. 637; Humboldt v. Long, 92
U. S. 642; Patterson v. Winn, 11 Wheat. 380, 387; Patterson
v. Jenks, 2 Pet. 216, 237 ; United States v. Arredondo, 6 Pet.
691, 729. Where one of two innocent persons must suffer by
the deceit of another, he who puts trust and confidence in the
deceiver must lose, rather than a stranger. Carpenter v. Lon
gan, 16 Wall. 2715 N. Y. & N. H. Railroad Company v.
Sehuyler, 3¢ N. Y. 30, 69; Griswold v. Haven, 25 N.Y. 595,
599.—IIL. Defendants below were entitled to be treated as
innocent purchasers for value. The fraud, if any, was prac-
tised on the government by its register and receiver, and the
United States is bound by it. It does not affect Moffat and
Carr.  Unated States v. Throckmorton, 98 U. S. 61, 64 As
to the effect of an official certificate of the register, see Laws
Colorado, ch. xxxii., § 1080; Gallipot v. Manlove, 1 Scam.
1565 Witherspoon v. Duncan, 4 Wall. 210.—IV. No offer is
made in the bill to return the serip or money received for the
land.  This is inequitable, and the decree is wrong and should
be reversed for want of equity in the bill. When the govern-
ment goes into a court of justice it is to be treated like any
other litigant, and its rights, with few exceptions, are governed
by the same rules of law that pertain to citizens. 7%e Siren,
T Wall. 15235 Floyd Acceptances, T Wall. 666; Brent v. Bank
of Washington, 10 Pet. 569.

Mr. Assistant Attorney-General Maury for appellee.
M. Justice Fierp delivered the opinion of the court. Ile

stated the facts in the foregoing language, and continued :
These cases present the same questions, and may be consid-
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ered together. In our judgment none of the positions of the
appellants justifies our interference with the decrees of the court
below. The presumption as to the regularity of the proceed-
ings which precede the issue of a patent of the United States
for land, is founded upon the theory that every officer charged
with supervising any part of them, and acting under the obli-
gation of his oath, will do his duty, and is indulged as a pro-
tection against collateral attacks of third parties. It may be
admitted, as stated by counsel, that if upon any state of facts
the patent might have been lawfully issued, the court will pre-
sume, as against such collateral attacks, that the facts existed ;
but that presumption has no place in a suit by the United
States directly assailing the patent, and seeking its cancellation
for fraud in the conduct of their officers. In such a suit the
burden of proof is undoubtedly, in the first instance, on the
government to show a fatal irregularity or corrupt conduct on
their part; but when a case is established, which, if unexplained,
would warrant a conclusion against them, the burden of proof
is shifted, and they must show such integrity of conduct and
such a compliance with the law as will sustain the patent. ~Its
validity is, then, determinable, like any other controverted fact,
upon the weight of evidence produced in support of and against
their action.

There was no presumption here in favor of the officers which
the testimony produced by the complainant did not entirely
rebut and overthrow. Numerous witnesses, living in the im-
mediate neighborhood of the land, testified that they were well
acquainted with it, had been frequently upon it, that no one re-
sided there, and that no improvements were made as stated in
the pre-emption papers. They also testified that they never
knew nor heard of persons by the names of the’ alleged pre-
emptors, nor of the persons whose names were used in the
attempted proof of settlement and cultivation. Neither the
register nor the receiver came forward to disprove the conclu-
sions which this testimony justified, that the pretended pre-
emptors and patentees were fictitious persons. The suggestion
that real parties may have appeared before the register and the
receiver as pre-emptors and witnesses, having the names used,
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though usually known by different names, is far-fetched, and
merits no consideration where the fact, with reasonable expla-
nation for the use of the unusual names, was not established,
nor proof adduced of the settlement on, and improvement of,
the land. No such attempt was made, and if it had been it
would, according to the evidence received, have signally failed.

The position that, as the frauds charged were committed by
officers of the United States, the court erred in not holding
their acts to be binding, and in not giving to the patents the
force of valid conveyances, is certainly a novel one. The gov-
ernment does not guarantee the integrity of its officers nor the
validity of their acts. It prescribes rules for them, requires an
oath for the faithful discharge of their duties, and exacts from
them a bond with stringent conditions. It also provides pen-
alties for their misconduct or fraud, but there its responsibility
ends. They are but the servants of the law, and, if they de-
part from its requirements, the government is not bound.
There would be a wild license to crime if their acts, in disre-
gard of the law, were to be upheld to protect third parties, as
though performed in compliance with it. The language used
in the case of Pope’s Lessee against Wendell sanctions no such
doctrine. (5 Wheat. 293, 804.) It was there used with refer-
ence to collateral attacks upon patents, in cases where the irreg-
ularities were committed by officers in the exercise of their
admitted jurisdiction, and can have no application to the acts
of officers in fabricating documents in the names of persons
having no real existence.

The patents being issued to fictitious parties could not trans-
fer the title, and no one could derive any right under a convey-
ance in the name of the supposed patentees. A patent to a
fictitious person is, in legal effect, no more than a declaration
that the government thereby conveys the property to no one.
There is, in such case, no room for the application of the doc-
trine that a subsequent bona fide purchaser is protected. A
subsequent purchaser is bound to know whether there was, in
fact, a patentee, a person once in being, and not a mere myth,
and he will always be presumed to take his conveyance upon
the knowledge of the truth in this respect. To the applica-
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tion of this doctrine of a bona fide purchaser there must be a
genuine instrument having a legal existence, as well as one
appearing on its face to pass the title. It cannot arise on a
forged instrument or one executed to fictitious parties, that is,
to no parties at all, however much deceived thereby the pur-
chaser may be. Even in the case of negotiable instruments,
where the doctrine is carried farthest for the protection of sub-
sequent parties acquiring title to the paper, it cannot be invoked
if the instrument be not genuine, or if it be executed without
authority from its supposed maker. Floyd's Acceptomces, 7
Wall. 666, 676 ; Marsh v. Fulton County, 10 Wall, 676, 683.

As to the position that no offer is made in the bills to return
the scrip received for the land, only a word need be said.
The pretended patentees, who are supposed to have given the
serip, being mere myths, having no actual existence, it would
be idle to offer to return it to them; and for the same reason
they cau have no agents to act in their behalf.

A strenuous effort is made by counsel to bring these cases
within the doctrine declared in Uneted States v. Throckmorton,
98 U. S. 61, and Vance v. Burbank, 101 U. S. 514, but without
success. It was held in those cases that the frand which will
justify the setting aside of the judgment of a tribunal specially
appointed to determine particular facts, must be such as pre-
vented the unsuccessful party from fully presenting his case,
or which operated as an imposition upon the jurisdiction of the
tribunal. Mere false testimony, or forged documents, are not
enough if the disputed matter has been actually presented to
and considered by the tribunal. Here officers, constituting a
special tribunal, entered into a conspiracy ; and the frauds con-
sist of documents which they had fabricated, and presented
with their judgment to those having appellate and supervisory
authority in such matters ; and thus a fictitious proceeding was
imposed upon the latter as one which had actually taken place.
It was a fraud upon the jurisdiction of the officers of the Land
Department at Washington, and not the mere presentation to
them of doubtful and disputed testimony.

Decrees ajffirmed.
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SKIDMORE & Others ». PITTSBURG, CINCINNATI &
ST. LOUTS RAILWAY COMPANY.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF ILLINOIS.

Submitted October 17, 1884.—Decided October 27, 1884,

The legal title to real estate acquired subsequent to the lease by a lessor own-
ing the equitable title at the date of the lease, inures to the benefit of the
lessee as against a judgment creditor of the lessor whose judgment is sub-
sequent to the lease.

This was an action of ejectment, and the material facts
found by the court below, on which the case comes here for
decision, were as follows: In the spring of 1868, the Columbus,
Chicago and Indiana Central Railroad Company purchased the
premises in dispute upon time contracts, by which the purchase
money was to be fully paid within four years and a convey-
ance made when the payments were completed. Immediately
on making the purchase the company went into possession of
the premises, “ and erected thereon its engine houses and cer-
tain shops, structures, and side tracks necessary for the opera-
tion of its railroad.” On the 1st of February, 1869, the
Pittsburg, Cincinnati & St. Louis Railway Company “ became
the lessee of the railway and property of the C., C. & I. C.
Ry. Co. for the term of ninety-nine years, and immediately
thereafter entered into the possession of said railroad and all its
lands and property, including the property in controversy.”
The lease was recorded in Cook County, Illinois, where the
premises are situated, on the 21st of July, 1873. It did not
purport to convey after-acquired property, but the premises in
question were, and since the lease was made have been, occu-
pied and used by the lessee for railway purposes “the same as
though they were included in the lease.”

On the 2nd of February, 1872, the purchase money having
been paid in full, according to the terms of the contract, a deed
was executed conveying the premises to the Columbus, Chicago

and Indiana Central Company in fee simple. On the 19th of
VOL. CXII.—3
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April, 1873, William B. Skidmore, since deceased, recovered a
judgment against the last named company in the Cook County
Circuit Court. Execution, issued on this judgment, was levied
on the premises on the 10th of June, 1873. Under this execu-
tion the property was sold to William B. Skidmore on the 10th
of July, and a conveyance made to Harriet Skidmore, Lemuel
Skidmore and William B. Skidmore, his heirs, in due course of
proceeding, on the 3d of May, 1876. The heirs, who are the
plaintiffs in error, claiming under this title, brought this suit
against the Pittsburg, Cincinnati & St. Louis Company, which
was in possession, to recover the property. Upon these facts
the court below gave judgment in favor of the railway com-
pany, and to reverse that judgment this writ of error ‘was
brought.

Mr. George Willard and Mr. George Driggs for plaintiffs in
error.—As the questions raised a rule of property, this court
will follow the statutes and decisions of the State. ZRoss v.
Barland, 1 Pet. 655 ; Miles v. Caldwell, 2 Wall. 85 ; Nichols v.
Levy, 5 Wall. 433 ; Williams v. Kirtland, 13 Wall. 306 ; Boyce
v. Tabb, 18 Wall. 546 ; Brine v. Insurance Company, 96 U. S.
627; Taylor v. Ypsilants, 105 U. S. 60 ; Hammock v. Loan and
Trust Company, 105 U. 8.77.—1. The title which the plaintiffs
in error exhibited in themselves is paramount to the title ex-
hibited by the defendants in error, under the decisions of the
courts and the statutes of the State of Illinois. Rev. Stat. IIL.
1874, ch. 77, §8 1, 8, 4, 10, 11, 16, 17, 30, 32, 33; ch. 90, § 29;
Palmer v. Forbes, 23 11l. 301 ; Hunt v. Bullock, 23 Tl1. 320;
Bruffett v. Great Western Railroad Company, 25 111. 358 ; Titus
v. Mabee, 25 11). 257 5 Titus v. Ginheimer, 27 1. 462 ; Maus v.
Logansport, Peoria & Burlington Railroad Company, 27 1.
715 Smith v. Chicago, Alton & St. Lowis Railroad Company, 67
IIL. 191 5 Peoria & Springfield Railroad Company v. Thompson,
103 IIL. 1873 Cooper v. Corbin, 105 Ill. 224. The rights of the
defendant in error are equitable, whereas the rights of the
plaintiffs in error are legal; and in ejectment legal rights
must be held to prevail over equitable rights. Chinguy v.
Catholic Bishop of Chicago, 41 1ll. 148 ; Roundtree v. Litile,
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54 T11. 823 ; Fischer v. Eslaman, 68 Ill. 78. As between the
Columbus, Chicago & Indiana Central Railway Company, as
mortgagor, and Roosevelt and Fosdick, as mortgagees, the
former, before execution of the sheriff’s deed, must be deemed
the owner of the fee. Fitch v. Pinckard, 4 Scam. 69 ; Hall
v. Lance, 25 1. 277; Moore v. Titman, 44 11l. 367.—IL. The
plaintiffs in error showed a right of possession in themselves..
The defendant in error as lessee could not question the title of
its lessor. A mortgage, even after condition broken, is not such
an outstanding title that a stranger can take advantage of it to
defeat a recovery by the mortgagor or one claiming under
him. Hall v. Lance, 25 I11. 277. A parol contract relating to
an interest in lands for a longer term than one year is void.
Rev. Stat. Ill., which has received construction in Comstock v.!
Ward, 22 111. 248 ; Wheeler v. Frankenthal, 18 11l. 124 ; Perry
v. MeHenry, 13 11l. 227. The altering of a written contract
by parol makes it all parol. Vicary v. Moore, 2 Watts, 451 5
Dana v. Hancock, 30 Vt. 616 ;5 Briggs v. Vermont Central Rail-
road Company, 31 Vt. 211.  See also Barnett v. Barnes, 13 1l1.
2165 Hume v. Taylor, 63 Tll. 43 ; Chapman v. MeGrew, 20
1. 1015 Baker v. Whiteside, 1 T1l. (Breese), 132; Longfellow
V. Moore, 102 T11. 289. The defendant’s possession was in fact
the possession of the lessor, and it operated the road for the:
lessor and not in its stead.  Pittsburg, Cincinnati & St. Lowis
Railway Company v. Campbell, 86 11l 443 ; Peoria & Rock
Island Railroad Company v. Lane, admr., 83 TIL. 448 Rock-
Jord, Rock Island & St. Louis Railroad Company v. Leflin,
65 111 3665 West v. St. Lowis, Vandalia & Terre Haute Rail-
road Company, 68 TIl. 545 ; Chicago & Rock Island Railroad
Company v. Whipple, 22 1Ml 105 ; Ohkio ¢ Missessippi Rail-
road Company v. Dunbar, 20 1. 623; Railroad Company
V. Barron, 5 Wall. 90; Pennsylvania Company v. Roy, 102
U.S. 4515 Illinois Central Railroad Company v. Kanouse, 39
L. 272 Zoledo, Peoria & Warsaw Railway Company v.
Ltwmbold, 40 TI1. 143. We invoke the aid which the principle
established by these cases affords.

No counsel appeared for defendant in error.
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Mgr. Cuier JusticE Warre delivered the opinion of the
court. He stated the facts in the foregoing language and con-
tinued :

The judgment below was clearly right. The Columbus,
Chicago & Indiana Central Company was, in equity, the
owner of the property when the lease was made and when the
Pittsburg, Cincinnati & St. Louis Company went into pos-
session under it. The deed executed in February, 1872, pursu-
ant to the contract of purchase, converted the equitable title of
the Columbus, Chicago & Indiana Central Company into a
legal title, which at once, by operation of law, inured to the
benefit of the Pittsburg, Cincinnati & St. Louis Company

_under its lease. All the rights of William B. Skidmore, as
against the property, accrued long after those of the Pitts-
burg, Cincinnati & St. Louis Company and are subject to tho
title of that company. Such being the case, it is entirely
unnecessary to inquire whether the Skidmores acquired a valid
title to the property as against the Columbus, Chicago & Indi-
ana Central Company. The Pittsburg, Cincinnati & St.
Louis Company is entitled to the possession, whether that title

be good or bad.
The gudgment s affirmed.

DAVIES, Collector, ». CORBIN & Others.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
EASTERN DISTRICT OF ARKANSAS.

Submitted April 14, 1884.—Decided October 27, 1884.

An order awarding a peremptory writ of mandamus which directs the col-
lector of taxes of a county to collect a tax that had been duly levied and ex-
tended on the county tax books is a final judgment subject to review when
the other conditions exist.

The power to review the judgment in a proceeding for mandamus to enforce the
collection of a tax to pay all judgment creditors of a specified class, depends
ugpon the amount of the whole tax ordered to be collected, and not upon
the amount of the judgment debts due to each orany individual petitioner.

Motion to dismiss. The facts on which the motion was founded
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were these: Each of the defendants in error recovered a sepa-
rate and distinet judgment in the Cireunit Court of the United
States for the Kastern District of Arkansas against the
county of Chicot.  The aggregate of all the judgments
was much more than $5,000, but the amount due upon each
is not stated. After the judgments were recovered, the sev-
eral plaintiffs commenced proceedings in the Circuit Court to
compel the county court of the county to levy a tax for the
payment of the amounts due them respectively. The result of
these proceedings was that, after the several writs of manda-
mus were issued, “ by the consent of the relators, and by and
with the approval and consent of the Circuit Court, it was agreed
that if the county court . . . would levy a tax of ten mills
upon the property of said county and collect the same, said tax to
be distributed pro rata among the judgments so recovered by
the relators and others against said county ” in the Circuit
Court, “that such levy, collection and distribution would be
accepted by the relators and the other judgment creditors, as a
sufficient compliance by said county court with the commands
of the said writs of mandamus.” The county court carried out
this agreement and levied the tax, which was in due form of
law extended on the tax books and placed in the hands of
Davies, the collector of the taxes of the county, for collection
with the other taxes for that year. After the tax book was
delivered to the collector he undertook the collection thereof,
as he was bound in law to do, and proceeded until, ““ on the 29th
day of January, 1884, being the last day of the J anuary term
of the Chicot County Court, there was filed in open court a
complaint in equity, by one Alice R. Hamlet, against™ him,
“setting up among other facts, that she was the owner of cer-
tain lands in Chicot County, assessed, for the year 1883, at
$400; that no valid assessment had been made of said ldnds
for various reasons therein set forth ; that the board of equali-
zation for said county, which met on the 19th day of June,
1883, was illegally organized, and proceeded, in violation of law,
to alter and change the assessments of real and personal prop-
erty turned over to it by the clerk of said county ; and aver-
ring that assessments were not legally equalized, and that there
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is no valid assessment of property in said county for the year
1883, and that the taxes levied on said assessments cannot be
legally enforced by sale or otherwise, against the objection of
the tax-payers of said county.” The complaint further set
forth “the various assessments or rates of taxes levied by the
county court for different purposes for the year 1883, including
ten mills to pay the judgments against said county” in the
«Circuit Court. Under this complaint “a temporary restraining
order was made by the Hon. John M. Bradley, judge of said
court, forbidding ” the collector “from collecting any portion
of said ten-mill tax.” In obedience to this injunction, the col-
iector stopped the collection of the ““ten-mill tax,” though he
went on with all the rest.

Thereupon all the relators united in an application to the Cir-
cuit Court for a rule on the collector to show cause why a per-
emptory writ of mandamus should not issue commanding him
to proceed with the collection of the ten-mill tax. The collec-
tor appeared in obedience to the rule, and for cause showed
that he had been enjoined by the State court from making the
collection. The parties went to a hearing on the application
of the relators and the return of the collector to the rule. The
Circuit Court, after hearing, awarded the writ, and for the re-
versal of an order to that effect this writ of error was brought
by the collector. The relators then moved to dismiss the writ
for the following reasons: ‘‘ First.—Because the said writ of
error is sued out upon an order of said Circuit Court for the
enforcement of its peremptory writ of mandamus, theretofore
duly and regularly issued in accordance with law and the prac-
tice of said court, which order is not a final judgment of said
Circuit Court, and is, therefore, not such a judgment, order or
proceeding as can legally be brought to this court by writ of
error, and is not within the jurisdiction of this court. Second.
—And because the amount in controversy does not exceed the
sum of five thousand dollars, wherefore the same is not within
the jurisdiction of this court.”

Mr. B. C. Brown, Mr. E.W. Kimball and Mr.C. P. Redmond
in support of the motion.—I. The judgment below was not a
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final judgment to which a writ of errorlies. Boylev. Zacharie,
6 Pet. 648 ; DPickett’s Heirs v. Legerwood, T Pet. 1445 Evans
v. Gee, 14 Pet. 1; Ames v. Smith, 16 Pet. 8035 Brockett v.
Brockett, 2 How. 2385 Wylie v. Coxe, 14 How. 135 Connor v.
Peugh’s Lessee, 18 How. 894 ; Doswell v. De La Lanza, 20
How. 29; MecCargo v. Chapman, 20 How. 555; Callan v.
Hay, 2 Black, 5415 Gregg v. Forsyth, 2 Wall. 56 5 Sparrow v.
Strong, 3 Wall. 97,7103 ; Barton v. Forthsyth, 5 Wall. 190
Cooke v. Burnley, 11 Wall. 659, 672.—II. The amount in con-
troversy is not sufficient to give jurisdiction. No tax-payer
will pay on the levy more than $1,500. If not the amount
which each tax-payer has to pay, on this levy, then the amount
which each creditor, separately, will receive from this levy, so
far as value is concerned, fixes the jurisdiction of this court.
Clifton v. Sheldon, 1 Black, 494 ; Richv. Lambert,12 How. 347 ;
Oliver v. Alewonder, 6 Pet. 143 Stratton v. Jarvis, 8 Pet. 4;
Seaver v. Bigelows, 5 Wall. 2085 Paving Company v. Mulford,
100 U. 8. 147; Terryv. Hatch, 93 U. 8. 44 ; Chaifield v. Boyle,
105 U. S. 281; Russell v. Stansell, 105 U. S. 303 ; Parker v.
Morrill, 106 U. 8. 1.

Mr. A. H. Garland for plaintiff in error, contra.

Mz. Curer Justior W arTE delivered the opinion of the court.
He stated the facts in the foregoing language, and continued :
The relators moved to dismiss the writ, because, 1, an order
awarding a peremptory writ of mandamus is not a “final
judgment ;” and, 2, the value of the matter in dispute
does not exceed $5,000, inasmuch as no one of the relators
will be “entitled to receive of the tax collected so much as five
thousand dollars, and no single tax-payer will be required to
pay that amount of tax.” A motion to affirm, as allowed by
Rule 6, § 5, has not been united, as it very properly might
have been, with this motion to dismiss.

As to the first objection, it is sufficient to say that the prac-
tice of the court has always been the other way. Our reports
are full of cases in which jurisdiction of this kind has been
entertained, and from 1867, when Riggs v. Johnson County,
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6 Wall. 166, was decided, until now, our power to review such
orders as final judgments has passed substantially unchallenged.
While the writ of mandamus, in cases like this, partakes of the
nature of an execution to enforce the collection of a judgment,
it can only be got by instituting an independent suit for that
purpose. There must be, first, a showing by the relator in
support of his right to the writ; and, second, process to bring
in the adverse party, whose action is to be coerced, to show
cause, if he can, against it. If he appears and presents a de-
fence, the showings of the parties make up the pleadings in the
cause, and any issue of law or fact that may be raised must
be judicially determined by the court before the writ can go
out. Such a determination is, under the circumstances, a judg-
ment in a civil action brought to secure a right, that is to say,
process to enforce a judgment. The proceeding may be
likened to a creditor’s bill in equity, which is resorted to in
aid of execution. The writ which is wanted cannot be had on
application to a ministerial officer. It can only issue after a
judgment of the court to that effect in an independent adver-
sary proceeding instituted for that special purpose. Such a
judgment is, in our opinion, a final judgment in a civil action,
within the meaning of that term as used in the statutes regu-
lating writs of error to this court.

The second objection is, to our minds, equally untenable.
The writ which has been ordered in this case is not like that
in Hawley v. Fairbanks, 108 U. 8. 543, to compel the levy of
taxes to pay separate and distinct judgments, in favor of several
relators, who, for convenience and to save expense, united in
one suit to enforce their respective rights, but to compel a tax
collector to collect a single tax which has been levied for the
joint benefit of all the relators, and in which they have a common
and undivided interest. As in the cases of Shields v. Thomas,
17 How. 3, 5, and The Connemara, 103 U. S. 754, all the rela-
tors claim under one and the same title, to wit, the levy of a
tax which has been made for their benefit. They have a com-
mon interest in the tax, and it is perfectly immaterial to the
tax collector how it is divided ameng them. He has no con-
troversy with them on that point ; and if there is any difficulty
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as to the proportions in which they are to share the proceeds
of his collections, the dispute will be among themselves and
not with him. He cannot act upon separate instructions from
the several creditors. Ilis duty is to collect the tax for the
benefit of all alike. A payment of the judgment of one
creditor would not relieve him from his obligation to collect the
whole tax. The object of the proceeding is, not to raise the
sums due the relators, but to raise the whole tax of ten mills
on the dollar. As the matter stands, each relator has the right
to have the whole tax collected for the purpose of distribution
among all the creditors. It is apparent, therefore, that the
dispute is between the tax collector on one side and all the
creditors on the other, as to his duty to collect the tax as a
whole for division among them, after the collection is made,
according to their several shares. The value of the matter in
dispute is measured by the whole amount of the tax, and not
by the separate parts into which it is to be divided when col-
lected. It is conceded that the amount of the tax is more

than $5,000.

The motion to dismiss zs overruled.

MELLEN ». WALLACH.

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.
Argued April 24, 1884.—Decided November 8, 1884.

Under a deed of trust to secure M., covering land in the District of Columbia,
owned by B. and W., as tenants in common, the land was sold to B., in
1873. The amount sccured by the deed was $5,000 of principal and
$2,429.02 interest, expenses and taxes. The sale was for enough to pay all
this and leave a sum due to W. for her share of the surplus. The terms of
sale were not carried out, but M. advanced to B. 3,200 more (out of which
the $2,429.02 was paid), and took a deed of trust for $8,200, which was
recorded as a first lien. A deed of trust to secure the amount going to W.
was recorded as a second lien, but was never accepted by W. Litigation
afterwards ensued, to which M. and B. and W. were parties, and in which
a sale of the land was ordered and made in 1880, and M. bought it, for a
sum not sufficient to pay the $7,429.02, with interest, and the subsequent
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taxes on the land. W, claimed priority out of the purthase money for her
share of the surplus on the sale of 1873, and M. claimed the right to set off
against the purchase money enough of her claim for the $7,429.02, and
interest, and the subsequent taxes, to absorb it : IHeld, that the parties had
abandoned the sale of 1878, and that the sale of 1880 must be regarded as a
sale to enforce the criginal deed of trust to secure M., and that W. had no
right to any of the proceeds of the sale of 1880.

The facts which make the case are stated in the opinion of
the court.

Mr. Sidney T. Thomas (Mr. L. G. Hine was with him), for
appellant.

Mr. Luther H. Pike and Mr. Jessup Miller for appellee.

Mz. JusticE Bratcurorp delivered the opinion of the court.

Mrs. Susan L. Wallach, the wife of Charles L. Wallach, and
Mrs. Catharine Burche, the wife of Raymond W. Burche, sis-
ters, and owners, as tenants in common, of land and buildings
on the northwest corner of 6th street west and D street north,
in the city of Washington, joined with their husbands, on
January 15th, 1872, in the execution to Joseph C. G. Kennedy,
of a deed of trust of that property to secure the payment to
Mrs. Rebecca R. Mellen, of a joint and several promissory note
for $5,000, made by the grantors, payable at the end of five
years from that date, with interest, at the rate of 10 per cent.
per annum, payable in quarterly instalments. The deed pro-
vided that the trustee might, on default, sell the property, at
public sale, to the highest bidder, on such terms and conditions
as he might deem most for the interest of all parties concerned
in the sale, first giving at least ten days’ notice of the time,
place and terms of sale, by published advertisement. The
deed provided that the proceeds of the sale, after paying its
expenses, and other expenses of the trust, and a commission to
the trustee, should be used to pay the debt, interest, costs and
expenses, whether due and unpaid, or unpaid though not due,
and the surplus to the grantors. There was also a provision
that the expense of insurance, as well as of any taxes the pay-
ment whereof might become necessary, should thereupon be-
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come a debt due and owing by the grantors, the payment of
which should be secured by the deed.

There being default in the payment of interest, the trustee
published a notice that he would sell the property at public
auction, on December 8th, 1873, on the following terms:
$5,000, with interest thereon at the rate of 10 per cent. per
annum, from January 15th, 1873, “ together with the expenses
of sale, in cash, and the balance at one and two years, for
which the purchaser is to give his notes, bearing interest at
the rate of eight per cent. per annum, and secured by deed of
trust on the property sold.” The property was sold for $16,-
509.66. The purchaser was Mrs. Burche. The charges against
the purchase money were stated by the trustee to be $7,692.45,
made up of $5,093.74 for note and interest, and $2,598.71 for
taxes, trustee’s fee, auctioneer’s commission and advertising.
This left a net balance of $8,817.21, of whick one-half, or
$4,408.60, was stated to belong to Mrs. Wallach, and to be the
sum to be secured for her benefit under the deed of trust to be
given on the property sold, according to published terms of
sale. Mr. Kennedy, as trustee, and Mrs. Mellen, on December
15th, 1873, made a deed to Mrs. Burche, conveying the prop-
erty to her. This deed was acknowledged by the trustee on
December 24th, 1873. On that day Mrs. Burche executed to
Mrs. Mellen a deed of trust of the same property, to secure the
payment of a promissory note bearing that date, made by Mrs.
Burche, for $8,200, payable to the order of Mrs. Elizabeth
Hain, five years after date, with interest at the rate of 10 per
cent. per annum, payable quarterly. This deed was acknowl-
edged and recorded on that day, so as to make it a first lien
on the property. On the same day Mrs. Burche executed two
promissory notes, payable to the order of Mr. Kennedy, each
for $2,204.30, payable one in one year and the other in two
years after date, with interest at the rate of 8 per cent. per
annum, and, to secure them, executed to Anthony Hyde and
Albert F. Fox a deed of trust on the same property. This
deed was acknowledged December 31st, 1878, and recorded
January 7th, 1874. Of course it was only a second lien on the
property. Mrs. Mellen, Mrs. Burche and the trustee intended
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that these notes to Mr. Kennedy and this second deed of trust
should be the provision for the $4,408.60 for Mrs. Wallach.

What was done came about in this way : Mrs. Mellen made
an arrangement with Mrs. Burche to let the $5,000 of principal
stand, and to lend her $3,200 more, if she would secure the
£8,200 by a first lien on the property. Mrs. Hain wasthe mother
of Mrs. Mellen, and lent to her $1,000 of the $3,200. Mrs.
Mellen furnished the rest, and had the note made to Mrs. Hain,
and herself made trustee. Subsequently the notes were trans-
ferred to her. With some of the $3,200, the interest, taxes,
expenses, &c., beyond the $5,000, were paid, and the remainder
Mrs. Burche retained. Mrs. Wallach never accepted the two
notes given to Mr. Kennedy, or the deed of trust securing them,
and did not record that deed, or procure or authorize it to be
recorded.

In September, 1873, there being a dispute between Mrs.
Wallach and Mrs. Burche, as to the application of the rents of
the property, which, under an agreement between them, Mrs.
Wallach had been receiving for several years, and as to other
matters concerning the property, they agreed, in writing, to
submit the matter to three referees, who made an award Novem-
ber 8th, 1873. On January 29th, 1874, Mrs. Burche brought a
suit in equity, in the Supreme Court of the District of Columbia,
against Mrs. Wallach and Mr. Kennedy, praying for an ac-
counting between herself and her sister respecting their inter-
ests in the property, and respecting the rents received and taxes
paid and repairs made by Mrs. Wallach, and respecting the
moneys Mrs. Burche had paid or secured on the property for
taxes and expenses of the trustee’s sale and interest on the debt
to Mrs. Mellen, and respecting charges on the property at the
time of the sale, and that the amount which should be found
to be due to Mrs. Burche be deducted from the $4,408.60 going
to Mrs. Wallach, and that Mrs. Wallach convey her interest in
the property to Mrs. Burche in fee simple, and that Mr. Ken-
nedy and Mrs. Wallach be enjoined from parting with the two
notes or their proceeds till a final decree.

On December 1st, 1874, Mrs. Wallach filed an answer to
Mrs. Burche’s bill and also a cross-bill against Mr. Kennedy,
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Mr. and Mrs. Burche, Mrs. Hain and Mrs. Mellen. In this
bill she attacked the validity of the sale under the deed of
trust, for various reasons, and prayed for an accounting between
herself and Mrs. Burche, and for the setting aside of the award,
and of the sale under the deed of trust, and for the cancelling
of the deed from Mr. Kennedy to Mrs. Burche, and for a sale
of the property. This cross-bill was not prosecuted, but on the
16th of January, 1875, Mrs. Wallach filed an original bill in
the same court against the same defendants as in the cross-bill,
and containing in substance the same allegations and praying
the same relief, and, in addition, the cancelling of the trust
deed from Mrs. Burche to Mrs. Mellen, and of that from
Mrs. Burche to Ilyde and Fox. This bill contains the aver-
ment that Mrs. Wallach never admitted that the sale to Mrs.
Burche was a valid one, and that she had never received,
or sought to receive, any benefit therefrom, or to claim any-
thing thereunder, and that, shortly after the sale was made,
she gave notice to Mr. Kennedy that she denied that theesale
was valid.

Mr. and Mrs. Burche answered this bill. So did Mrs. Mellen.
The two suits were brought to a hearing together, on proofs,
before the court at special term, and on the 27th of J une, 1877,
a decree was made, entitled in both suits, adjudging the sale of
December 8th, 1873, to have been a valid sale; and that Mrs.
Burche and Mrs. Wallach agreed with Mrs. Mellen that the
sale should be made, and that, if either of them should pur-
chase at the sale, Mrs. Mellen should lend to the purchaser so
much money as should be found necessary to pay off the liens
on the property and the arrears of interest, with costs and ex-
penses of sale, and add the same to the original debt of $5,000,
and take a new deed of trust for the aggregate amount of those
two sums, which deed was to be the first mortgage on the prop-
erty. The decree referred the suit brought by Mrs. Burche
to an auditor to state accounts between Mrs. Burche and Mrs.
Wallach. A decree was made dismissing the bill filed by Mrs.
Wallach.  She appealed from both decrees to the court in gen-
eral term, which, by a decree made June 5th, 187 8, consolidated
the two suits, reversed the decree in the suit brought by Mrs.
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‘Wallach, modified the decree in the other suit, and directed the
court in special term to enter a decree in the consolidated suits,
confirming the sale by Mr. Kennedy, and referring it to an
auditor to take various accounts between the parties. On the
5th of May, 1879, he reported eight accounts. Mrs. Mellen ex-
cepted to the report, and the auditor was directed to state a
further account. He did so on October 30th, 1879. On the
3d of January, 1880, the court in special term made a decree in
the consolidated suit, adjudging that the sum of $5,000 due to
Mrs. Mellen, and the further sum of $2,429.02, afterwards ad-
vanced by her for the payment of interest in arrear, taxes and
other encumbrances, constituted the only lien upon the estates
of Mrs. Burche and Mrs. Wallach in the property on the day
of sale, December 8th, 1873 ; that the further sum of $970.98
was due Mrs. Mellen from Mrs. Burche, and chargeable on her
share in the property ; that the sum of $3,975.49 became due
on December 8th, 1873, to Mrs. Wallach, with interest, at the
rate of 8 per cent. per annum, for her share of the net proceeds
of the sale of the property on that day ; and that the property
be sold by trustees. An ineffectual attempt by them to sell at
auction was made January 26th, 1880, $11,000 being bid, and
the property being then withdrawn. On June 9th, 1880, they
sold it, at auction, to Mrs. Mellen, for $9,900. On exceptions
by Mrs. Wallach, the court, on November 8th, 1880, set aside
the sale, and ordered another. It was made, at auction, on
November 19th, 1880, to Mrs. Mellen, for $9,900. On Decem-
ber 29th, 1880, the court in special term made a decree con-
firming the sale, and allowing Mrs. Mellen to discount out of
the purchase money her claim of $7,429,02, fixed by the decree
of January 3d, 1880, with interest on $7,105.41 thereof from
December 8th, 1873, and the taxes and assessments which had
accrued against the property since that date. A statement
agreed to between Mrs. Mellen and Mrs. Wallach showed that
the net proceeds of sale were insufficient to pay the claims so
allowed to Mrs. Mellen, by the sum of $3,580.81. Mrs. Wal-
lach appealed to the court in general term,and on the 9th of
July, 1881, it made a decree (1 Mackey, 236), which adjudged
that the arrangement made between Mrs. Burche and Mrs.
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Mellen to encumber the property for $8,200 was without the
knowledge of Mrs. Wallach, and was never approved or rati-
fied by her; that at the time of the execution of the trust deed
for $8,200, Mrs. Wallach was entitled to have out of the prop-
erty $3,975.49, with interest at the rate of 8 per cent. per an-
num from December 8th, 1873 ; that the rights of Mrs. Wal-
lach had not been waived by her, and could not be affected by
any arrangement between Mrs. Burche and Mrs. Mellen ; that
the decree of the court in special term, made December 29th,
1880, be reversed ; that Mrs. Mellen comply with the terms of
sale on her purchase within thirty days, or the property be re-
sold at her risk and cost ; that the proceeds of the property be
applied in the first place to pay to Mrs.. Wallach the $3,975.49,
with interest thereon at the rate of 8 per cent. per annum from
December 8th, 1873, and the residue be paid to Mrs. Mellen ;
and that Mrs. Mellen pay the costs of the suits. From this
decree Mrs. Mellen has taken the present appeal.

The only question for consideration is, whether Mrs. Mellen
or Mrs. Wallach is entitled to priority of payment out of the
net proceeds of the sale of the property under the decree of
January 3d, 1880. If Mrs. Mellen is entitled to priority, there
is nothing for Mrs. Wallach ; and she will have lost her interest
in the property and her share of the net proceeds of its sale by
Mr. Kennedy. Mr. Kennedy was authorized, by the «deed of
trust, to sell upon such terms and conditions as he might deem
most for the interest of all parties concerned in the sale. He
exercised his best judgment in prescribing the terms he did,
which were £5,000, with interest at the rate 10 per cent.
per annum from January 15th, 1873, and the expenses of the
sale, in cash, and the balance at one and two years, with
interest at 8 per cent. per annum, secured by deed of trust on
the property sold. Although Mrs. Wallach attacked the
validity of the sale by her suit, and prayed for the cancelling
of the deed from Mr. Kennedy to Mrs. Burche, and of the trust
deed from Mrs. Burche to Mrs. Mellen, the court, in special
term, by its decree of June 27th, 1877, adjudged the sale to be
valid, and, although Mrs. Wallach appealed, the court in
general term confirmed the sale. If that sale had been carried




OCTOBER TERM, 1884,
Opinion of the Court.

out according-to its terms, Mrs. Mellen would have received in
cash her $5,000 of principal, and what was due to her beyond
that would have been secured in notes at one and two years,
with a deed of trust, and the surplus going to Mrs. Wallach
would have been secured by the same deed of trust. DBut in
such event, Mrs. Mellen would have been entitled to receive
first the whole amount going to her before Mrs. Wallach could
receive anything, because Mrs. Wallach’s claim was only to the
surplus. But the sale by Mr. Kennedy was not carried out ac-
cording to its terms. The court in general term, by its decree
of June 5th, 1878, confirmed the sale, and, provided for taking
accounts, although it reversed the decree which had dismissed
Mrs. Wallach’s bill, and evidently contemplated then that the
sale might be carried out, for the decree says, that inasmuch
as the settlement for such sale, made by Mrs. Mellen and Mrs.
Burche, was complained of, and it was alleged that the account
on which the sale was settled was made up without the knowl
edge of Mrs. Wallach, and Mrs. Wallach alleged that a much
larger amount had been charged to her than ought to have
been, therefore, in order to settle the equities of the parties
interested in the sale, between Mrs. Mellen and Mrs. Wallach
and Mrs. Burche, and between Mrs. Mellen and Mrs. Burche,
and between Mrs. Wallach and Mrs. Burche, growing out of
the sale.and otherwise, the reference is made. The reference
embraced an ascertainment of the liens on the property at the
date of its sale, and what share of them was chargeable to
Mrs. Wallach, and what sum, if any, due from her to Mrs.
Burche ought to be set off against Mrs. Wallach’s interest in
the proceeds of Mr. Kennedy’s sale, and what were the ex-
penses of such sale. The same decree reserved all the equities
between the parties touching the matters in controversy until
the report should be made and confirmed.

The §8,200 deed of trust was given by Mrs. Burche to Mrs.
Mellen, and the parties got into litigation. As a result of that,
the court in special term decreed, on January 3d, 1880, that
the sum of $5,000 due to Mrs. Mellen, and the $2,429.02 which
she had advanced to pay interest in arrear, taxes and other
encumbrances, were liens on the property on the day of M.
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Kennedy’s sale. DBut the decree went on to direct a sale of
the property and of all the interest and estate therein of all
the parties to the suit, by trustees whom it appointed. The
decree directed the trustees to bring into court the money and
notes which they should receive, to be distributed under the
further order of the court. This decree was not appealed from,
but the sale took place under it. That sale was confirmed by
the court in special term, by its decree of December 29th, 1880.
Mrs. Mellen acquiesced in that decree by not appealing from
it.  On Mrs. Wallach’s appeal from it, the court in general
term decreed that the trustees who made the sale should re-
quire Mrs. Mellen to comply specifically with the terms of her
purchase. Mrs. Wallach did not appeal from that, and so she
acquiesced in it; and Mrs. Mellen, on her appeal to this court
assigns for error only the action of the general term in giving
to Mrs. Wallach priority of payment. Mrs. Burche, being a
party to both suits, and not appealing, is bound by the decrees.
In view of all this, it must be held that all parties have by
their action abandoned the sale by Mr. Kennedy, and ac-
quiesced in the subsequent sale to Mrs. Mellen. It follows
from this that all claim of Mrs. Wallach to any surplus from
the sale by Mr. Kennedy is gone. Mrs. Mellen, instead of ex-
acting on the sale in cash her $5,000, was willing to leave it to
be still a first lien on the property. Her priority of lien, as
established by the decree of J anuary 3d, 1880, which was not
appealed from, extended to the sum of $2,429.02, beyond the
5,000, as money which she had paid to discharge interest,
costs, expenses and taxes which were made a lien on the prop-
crty by the trust deed to Mr. Kennedy. That amount was,
with the $5,000 embraced in the $8,200, covered by the deed
of trust made by Mrs. Burche. But, to the extent of
$71:429.02, with the interest awarded by the decree of Decem-
ber 29th, 1880, Mrs. Mellen’s claim stands and has never been
satisfied. Tt is a first lien under the trust deed to Mr. Ken-
nedy, which remains to be enforced for the benefit of Mrs.
Mellen, the sale under that deed being, as shown, out of the
way, by assent of all parties. Mrs. Mellen has never waived

that claim and lien. She asserted them by taking the trust
YOL. CXIL.—4
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deed from Mrs. Burche, to which we see no valid objection, so
far, at least, as the amount for which she had a lien at the date
of Mr. Kennedy’s sale is concerned, and which is the amount
allowed her by the court in special term as a lien. She has
asserted the same claim and lien constantly ever since. She
did not abandon them by assenting to the re-sale provided for
by the decree of January 3d, 1880. In fact that decree, so far
as the $7,429.02 adjudged by it to be due to Mrs. Mellen and
to have been a lien on the property on the day of Mr. Ken-
nedy’s sale, and so far as Mrs. Mellen’s claim to that extent is
concerned, may properly be regarded as ordering a re-sale to
enforce Mrs. Mellen’s rights under the deed of trust to Mr.
Kennedy. Such is its effect. Astor v. Miller, 2 Paige, 68;
Oleott v. Bynum, 17 Wall. 63; Mackey v. Langley, 92 U. 8.
142, 155.
The decree of the court in general term, made July 9th, 1881,
@8 reversed, and the cause is remanded to that cowrt, with
direction to affirm, with costs, the decree of the court in
special term made December 29th, 1880, and to take or di-
rect such further proceedings as may be in conformity with
law and not inconsistent with this opinion.

BUTTERWORTH, Commissioner of Patents, ». UNITED
' STATES ex rel. HOE & Others.

IN ERROR TO THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.
Argued October 15, 16, 1834.—Decided November 3, 1884.

The Sccretary of the Interior has no power by law to revise the action of the
Commissioner of Patents in awarding to an applicant priority of invention,
and adjudging him entitled to a patent. The legislation on this subject
examined and reviewed.

The executive supervision and direction which the head of a department may
exercise over his subordinates in matters administrative and executive do
not extend to matters in which the subordinate is directed by statute to act
judicially.
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The action of the Commissioner of Patents in awarding or refusing a patent to
an applicant, and in matters of that description, is quasi-judicial.

The Commissioner of Patents, after determining that a patent shall issue, acts
ministerially in preparing the patent for the signature of the Secretary, and
in countersigning it. And if he then refuses to perform those ministerial
acts mandamus will be directed.

The remedy by bill in equity, under Rev. Stat. § 4915, applies only when the
court decides to reject an application for a patent on the ground that the
applicant is not, on the merits, entitled to it.

The case is stated in the opinion of the court.

Mr. Solicitor General as Amicus Curiee; and for the Commis-
sioner of Patents, plaintiff in error.

Mr. A. C. Bradley for Scott.

Mr. A. J. Willard for defendants in error.

Mg. Justice Marrnews delivered the opinion of the court.

This is a writ of error prosecuted for the purpose of review-
ing and reversing the judgment of the Supreme Court of the
District of Columbia, awarding a peremptory mandamus com-
manding the plaintiff in error, the Commissioner of Patents, to
receive the final fee of $20 tendered by the relators, and cause:
letters patent of the United States to R. Hoe & Co., as as-
signees of Gill, to be prepared and sealed, according to law,
for a certain invention therein particularly described, and to be
presented to the Secretary of the Interior for his signature.

The facts upon which the controversy arises are shown by
the record to be as follows : On March 12th, 1881, Gill, one of
the relators, made application in due form to the Commissioner
of Patents for letters patent for certain new and useful improve-
ments in printing machines, of which he claimed to be the
original and first inventor. An interference was declared with
an unexpired patent, No. 238,720, granted to Walter Scott,
March 8th, 1881. A hearing was had before the examiner of
interferences, who decided in favor of Scott, and, on appeal to
the examiners-in-chief, that decision was affirmed. An appeal
from that decision was taken by Gill to the Commissioner of
Patents, who decided that Gill was the original and first in
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ventor of the improvements claimed, and was entitled to a patent
therefor; and, on June 4th, 1883, adjudged that such patent
should issue to the relators composing the partnership of 1.
Hoe & Co., as assignees of Gill, the inventor.

On June 14th, 1883, an appeal was taken by Scott from that
decision of the Commissioner of Patents to the Secretary of
the Interior, under rules prescribed by that officer, dated May
17th, 1883, who, on March Tth, 1884, reversed the decision of
the Commissioner of Patents in favor of Gill, adjudged Scott
to be the original and first inventor of the improvements
claimed, and that Gill was not entitled to a patent therefor.

In his return to the alternative writ the Commissioner of
Patents, admitting that he had refused, in compliance with the
demand of the relators, to accept their tender of the final fee,
and to prepare the patent for signature, and to take any further
steps therein, declares: “That he so refused, not because he
desired to make further inquiry, or to be further advised in
that behalf, no motion or other proceeding for rehearing or
review had been taken or was pending before him in that be-
half, but that he based his refusal, and does so still, solely upon
the ground that the honorable the Secretary of the Interior
had entertained the appeal taken to him from said decision
under the rules aforesaid, and had, in pursuance of said appexl,
entered a decision reversing that of the Commissioner of
Patents, and awarded priority of invention to Walter Scott.”

The return proceeds as follows :

“Your respondent further says that for many years, and
until 1881, it was held, in pursuance of decisions and opinions
of the honorable Attorney-General made in that behalf, that
the honorable Secretary of the Interior had, and therefore
has, no legal authority to review on appeal a decision of the
Commissioner of Patents, wherein the Commissioner has
finally adjudged an applicant to be entitled to a patent as
prayed for in his application; in other words, that the judg-
ment of the Commissioner of Patents upon the right of an
applicant to have and receive a patent is final and conclusive,
subject only to review by the Supreme Court of the District of
Columbia, and such other courts as have jurisdiction in that
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behalf, and by the Commissioner; and the practice of the
Patent Office and the honorable the Secretary of the Interior
conformed thereto. This question, however, was again raised in
the cases of Nicholson v. Edison,and Le Loy v. Hopkins, and the
honorable the Attorney-General of the United States, to whom
the question was again referred, in an opinion signed on the
20th day of August, 1881, held that the honorable the Secre-
tary of the Interior had and could, on appeal to him, exercise
the jurisdiction to review the decision of the Commissioner of
Patents, and control his action in that behalf ; and later on, to
wit, the 26th day of February, 1884, the honorable Secretary,
in an official letter (a copy of which is hereto attached, marked
E), advised your respondent that he, the honorable Secretary,
had, in pursuance of the opinion of the honorable Attorney-
General, exercised jurisdiction on appeal from the judicial
action of the Commissioner in determining questions devolved
upon him by the statute.

“In deference to that opinion and the action of the honor-
able the Secretary of the Interior in the case under considera-
tion, your respondent refused, and does refuse, to accede to the
demand of the relator. That, in view of the decisions and the
uniform practice of the Commissioners of Patents and the
heads of the Department of the Interior prior to 1881, doubt
and uncertainty have arisen touching the legal obligations de-
volving upon your respondent in the case under consideration,
and those of like character. :

“Your respondent further says that if the judgment of the
Commissioner of Patents, which is, that the relator is entitled
to receive his patent as prayed for, is final, and if upon such
Judgment it is the lawful duty of the respondent to accept said
final fee and take the necessary and proper steps to prepare
said patent for issue, as prayed, then your respondent has im-
properly refused, and does improperly refuse, to prepare said
patent for issue; but if his decision is subject to review and re-
versal on appeal to the honorable the Secretary of the Interior,
then such refusal on the part of your respondent to accept said
fee and prepare said patent for issue is right and proper.”

The return of the Commissioner also sets out as exhibits the
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decision of his predecessor in office awarding priority of in-
vention to Gill and adjudging him to be entitled to a patent ;
the appeal of Scott to the Secretary of the Interior; the rules
governing such appeals as adopted and promulgated by that
officer; the decision on that appeal by the Secretary commu-
nicated by letter to the Commissioner, reversing the decision of
the Commissioner and awarding priority of invention to Scott,
and a subsequent letter of the Secretary to the Commissioner,
dated February 26th, 1884, in which he states that at the re-
quest of his predecessor, Mr. Kirkwood, in connection with the
cases of Nicholson v. Edison and Leroy v. Hopkins, the Attor-
ney-General considered the question as to the extent of the
supervisory authority of the Secretary over the acts of the Com-
missioner, and, in an opinion dated August 20th, 1881, reached
the conclusion that the final discretion in all matters relating
to the granting of patents is lodged in the Secretary of the In-
terior ; that Secretary Kirkwood concurred in that opinion,
and from that time to the present, appeals from the judicial
action of the Commissioner of Patents have been considered by
the Secretary of the Interior; that the attention of Congress
was particularly directed to this new practice in the annual
report of the Secretary of the Interior for 1881, and that there
has not since been any legislative expression of dissent from the
interpretation the existing law had received; and that he does
not feel justified in discontinuing a practice which he finds thus
established. ‘

Tt is clear enough that if the action of the Commissioner of
Patents, in the matter of controversy, is subject to the order of
the Secretary of the Interior, the judgment of the Supreme
Court of the District of Columbia must be reversed ; for man-
damus evidently will not lie to compel a public officer to doa
particular thing which his superior in authority has lawfully
ordered him not to do.

The direct and immediate question, therefore, for our deter-
mination, is, whether the Secretary of the Interior had power
by law to revise and reverse the action of the Commissioner of
Patents in awarding to Gill priority of invention, and ad-
judging him entitled to a patent.
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The authority and power claimed for the Secretary of the
Interior are asserted and maintained upon these general
grounds : that he is the head of the department of which the
Patent Office is a bureau ; that the Secretary is charged by
§ 441 Rev. Stat., with the supervision of public business relat-
ing to patents for inventions, in the same terms and in the
same sense as in the cases of the various other subjects which
in that section are classed together, to wit, the census, the
public lands, the Indians, pensions, and bounty lands, the
custody and distribution of publications, etc.; that, by § 4883,
it is required that all patents shall be signed by the Secretary,
as the responsible representative of the government, in whose
name the grant is made, and countersigned by the Commissioner
of Patents, only to attest the act of his superior; that, by
$481, while the Commissioner is required to superintend or per-
form all duties respecting the granting and issuing of patents
directed by law, it is thereby also provided that it must be
under the direction of the Secretary of the Interior—a clause
to be read, it is argued, as if it were expressly inserted as a
qualification of every statutory duty imposed upon the Com-
missioner; that, by § 483, the regulations which, from time to
time, the Commissioner may establish for the conduct of pro-
ceedings in the Patent Office, are subject to the approval of the
Secretary ; that, by § 487, the reasons for the refusal of the Com-
missioner to recognize any person as a patent agent, either gen-
erally or in any particular case, are subject to the approval
of the Secretary; that this general relation of official sub-
ordination, with the accompanying powers of supervision
and direction, extends to all the official acts of the Commis-
sioner, without regard to any distinction between those
which are merely ministerial and those which are judicial in
their nature; and that such supervision and direction may
be exerted at any stage of a proceeding, in the discretion
of the Secretary, whether in advance, or during its progress,
or after its termination, and embraces, therefore, the mode
of appeal, though no appeal, in express terms, is actually
given,

And it is claimed that this conclusion is strengthened by the
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analogy of the other bureaus, forming parts of the various
executive departments of the government, like that, for ex-
ample, of the General Land Office, the Commissioner of which
is. by law, subject to the supervision of the Secretary of the
Interior, in respect to which it was decided, in Magwire v.
Tyler, 1 Black, 195, approved and affirmed in Snyder v. Sickies,
98 U. 8. 203, that the power of supervision and appeal vested
in the Secretary extends to all matters relating to the General
Land Office, and is co-extensive with the authority of the
Commissioner to adjudge.

In reference to this argument from the analogy of the gen-
eral relation of the heads of executive departments to their
bureau officers, it may as well be observed, in this connection,
that, although not without force, it will be very apt to mislead,
unless particular regard is had to the nature of the duties
entrusted to the several bureaus, and critical attention is given
to the language of the statutes defining the jurisdiction of the
chief and his subordinates, and the special relation of sub-
ordination between them respectively ; for it will be found, on
a careful examination, too extensive and minute to be entered
upon here, that the general relation between them, of superior
and inferior, is varied by the most diverse provisions, so that
in respect to some bureaus the connection with the department
seems almost clerical, and one of mere obedience to direction,
while in that of others the action of the officer, although a
subordinate, is entirely independent, and, so far as executive
control is concerned, conclusive and irreversible. And in re-
spect to the particular illustration drawn from the relation of
the Geeneral Land Office to the Department of the Interior, the
language of the section of the Revised Statutes (§453) describes
the duties of the Commissioner, to be performed under the
direction of the Secretary, as executive duties, while those
which relate to the decision of questions of private right under
the pre-emption laws, being quasi-judicial, are made by §227:
expressly subject to an appeal, first from the register and
receiver to the Commissioner, and from him to the Secretary.
Lytle v. Arkansas, 9 How. 314; Barnard’s Heirs v. Ashley's
Heirs, 18 How. 43. Each case must be governed by its own




BUTTERWORTH ». HOE.

Opinion of the Court.

text, upon a full view of all the statutory provisions intended
to express the meaning of the legislature.

To determine that intention of the legislature, in reference
to the principal question in the present case, it becomes im-
portant, in the first place, to obtain a clear idea of the nature
and extent of the jurisdiction involved in the claim, that all the
official acts of the Commissioner of Patents are subject to the
direction and superintendence of the Secretary of the Interior.

If the Secretary is charged by law with the performance of
such a duty, he is bound to fulfil it. It is imperative, not dis-
cretionary. He cannot discharge it, according to the intention
of the statute, in a manner either arbitrary or perfunctory.
While it may be admitted that, so far as the public alone have
an interest in the proper performance by the Commissioner of
his duties in the administration of his bureau, the Secretary
might satisfy his duty of direction and superintendence by pre-
scribing general rules of conducting the public business and
securing, by general oversight, conformity to them; yet, on the
other hand, it must also be admitted, that whenever a private
person acquires by law a personal interest in the performance
by the Commissioner of any act, he thereby also acquires an
individual interest in the direction and supervision of the Secre-
tary, to correct any error, or supply any omission or defect in
its performance, tending to his injury. It is a maxim of the
law, admitting few if any exceptions, that every duty laid upon
a public officer, for the benefit of a private person, is enforce-
able by judicial process. So that the Secretary would be bound,
upon proper application, in every such instance, to inquire into,
and if necessary redress, the alleged grievance. And hence
the official duty of direction and supervision on the part of the
Secretary implies a correlative right of appeal from the Com-
missioner, in every case of complaint, although no such appeal
is expressly given. Such, indeed, is the practical construction
put by the Secretary himself upon his own powers and duties ;
for the rules governing appeals to the Secretary of the Interior
in patent cases, made part of the return here, assume the equal
right of all parties to the proceeding, whether ez parte or other-
wise, to obtain his review of the action of the Commissioner.
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not only in the final judgment, but upon all interlocutory ques-
tions material to the matter, to the decision of which exceptions
have been duly taken during the progress of the inquiry.

It is further to be observed, in the same connection, that if
the power and duty of the Secretary, in directing and superin-
tending the performance by the Commissioner of his duties,
and those of all other subordinates in the bureau, may be exer-
cised in the form of appeal, it may also be exercised in any
other mode, in the discretion of the Secretary, suitable to the
end in view ; for, if directing and superintending include re-
view by appeal after a decision, they may as well embrace
dictating, either in advance of action or from time to time,
during its course and progress. So that it follows, in every
case of an application for a patent, or for a reissue, or for an ex-
tension, or in cases of an interference, the Secretary may direct
the matter to be heard before himself, and thereupon further
direct what decision shall be rendered in each matter by the
Commissioner, so as to meet his approval. This right of inter-
position, at any stage of the proceeding, is explicitly maintained
in the opinion of the Attorney-General of August 20th, 1881,
which was made the basis for the reversal of the previous prac-
tice of the department in this particular, as will appear by the
following extract :

“ From the right and power of the Secretary to withhold
his signature from the patent, unless he is satisfied of the
claimant’s title thereto, plainly follows an equal right to direct
the Commissioner, while the proceedings are pending, to receive
an amendment which will open up a line of evidence that may
throw light on that title.”

We are led, therefore, immediately to inquire whether such
a construction of phrases, employed in establishing the organi-
zation of the Patent Office as a bureau in the Department of
the Interior, is justified by a view of the whole legislation i
pari maleria, and consistent with the integrity of the system
of the statutes in relation to letters patent for new and useful
inventions.

The general object of that system is to execute the intention
of that clause of the Constitution, Art. I., sec. VIII., which
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confers upon Congress the power * to promote the progress of
science and useful arts, by securing for limited times to authors
and inventors the exclusive right to their respective writings
and discoveries.” The legislation based on this provision
regards the right of property in the inventor as the medium of
the public advantage derived from his invention; so that in
every grant of the limited monopoly two interests are involved,
that of the public, who are the grantors, and that of the
patentee. There are thus two parties to every application for a
patent, and more, when, as in case of interfering claims or
patents, other private interests compete for preference. The
questions of fact arising in this field find their answers in every
department of physical science, in every branch of mechanical
art; the questions of law, necessary to be applied in the settle-
ment of this class of public and private rights, have founded a
special branch of technical jurisprudence. The investigation
of every claim presented involves the adjudication of disputed
questions of fact, upon scientific or legal principles, and is,
therefore, essentially judicial in its character, and requires the
intelligent judgment of a trained body of skilled officials, expert
in the various branches of science and art, learned in the history
of invention, and proceeding by fixed rules to systematic con-
clusions.

Accordingly, it is provided in the statutes, Rev. Stat. § 4893,
that on the filing of any application for a patent, the
Commissioner shall cause an examination to be made of the
alleged new invention or discovery, and if on examination it
shall appear that the claimant is justly entitled to a patent
under the law, and that the same is sufficiently useful and im-
portant, the Commissioner, not the Secretary, shall issue a
patent therefor, although it must be signed by the Secretary.
The claim is examined in the first instance by a primary ex-
aminer assigned to the class to which it belongs ; if twice rejected
by him, the applicant is entitled, Rev. Stat. § 4909, to appeal
from his decision to that of the board of examiners-in-chief,
constituted a tribunal for that purpose ; and from their decision,
if adverse, he may appeal to the Commissioner in person. Rev.
Stat. § 4910.  If dissatisfied with his decision, the party, except
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in cases of interference, in respect to which another provision
is made, hereafter to be considered, may appeal to the Supreme
Court of the District of Columbia. Rev. Stat. § 4911. To that
appeal the Commissioner is a formal party, the court acting
only on the evidence adduced before him, and confining its
revision to the points set forth in the reasons of appeal. A
certificate of its proceedings and decision is to be returned to
the Commissioner and entered of record in the Patent Office,
and shall govern—so the statute says—the further proceedings
in the case, but without precluding, it continues, any person
interested from the right to contest the validity of such patent
in any court wherein the same may be called in question.

It is evident that the appeal thus given to the Supreme Court
of the District of Columbia from the decision of the Commis-
sioner, is not the exercise of ordinary jurisdiction at law or in
equity on the part of that court, but is one step in the statutory
proceeding under the patent laws whereby that tribunal is in-
terposed in aid of the Patent Office, though not subject to it.
Its adjudication, though not binding upon any who chocse by
litigation in courts of general jurisdiction to question the valid-
ity of any patent thus awarded, is, nevertheless, conclusive upon
the Patent Office itself, for, as the statute declares, Rev. Stat.
§ 4914, it “shall govern the further proceedings in the case.”
The Commissioner cannot question it. He is bound to record
and obey it. is failure or refusal to execute it by appropriate
action would undoubtedly be corrected and supplied by suitable
judicial process. The decree of the court is the final adjudica-
tion upon the question of right ; everything after that dependent
upon it is merely in execution of it; it is no longer matter of
discretion, but has become imperative and enforceable. It
binds the whole department, the Secretary as well as the Com-
missioner, for it has settled the question of title, so that a de-
mand for the signatures necessary to authenticate the formal
instrument and evidence of grant may be enforced. It binds
the Secretary by acting directly upon the Commissioner, for it
makes the action of the latter final by requiring it to conform
to the decree.

Congress has thus provided four tribunals for hearing appli-
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cations for patents, with three successive appeals, in which the
Secretary of the Interior is not included, giving jurisaiction, in
appeals from the Comumissioner, to a judicial body, independent
of the department, as though he were the highest authority on
the subject within it. And to say that, under the name of di-
rection and superintendence, the Secretary may annul the de-
cision of the Supreme Court of the District, sitting on appeal
from the Commissioner, by directing the latter to disregard it,
is to construe a statute so as to make one part repeal another,
when it is evident both were intended to co-exist without con-
Hlict.

The inference is that an appeal is allowed from the decision
of the Commissioner refusing a patent, not for the purpose of
withdrawing that decision from the review of the Secretary,
under his power to direct and superintend, but because, without
that appeal, it was intended that the decision of the Commis
sioner should stand as the final judgment of the Patent Office,
and of the Executive Department, of which it is a part.

As already stated, the case of interferences is expressly ex-
cepted by § 4911 from the appeals allowed to the Supreme
Court of the District. Further provision, covering such and also
all other cases in which an application for a patent has been
refused, either by the Commissioner of Patents or by the Su-
preme Court of the District, is found in Rev. Stat. § 4915. Tt
is thereby provided that the applicant may have remedy by
bill in equity. This means a proceeding in a court of the
United States having original equity jurisdiction under the
patent laws, according to the ordinary course of equity practice
and procedure. It is not a technical appeal from the Patent
Office, like that authorized in § 4911, confined to the case as
made in the record of that office, but is prepared and heard
upon all competent evidence adduced and upon the whole
merits.  Such has been the uniform and correct practice in the
Circuit Courts.  Whipple v. Miner, 15 Fed. Rep. 117; Er parte
Squire, 3 Ban. and A. 133 ; Butler v. Shaw, 21 Fed. Rep. 321.
It is provided that the court having cognizance thereof, on
notice to adverse parties and other due proceedings had, may
adjudge that such applicant is entitled, according to law, to re-
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ceive a patent for his invention, as specified in his claim, or for
any part thereof, as the facts in the case may appear. And
such adjudication, if it be in favor of the right of the applicant,
shall authorize the Clommissioner to issue such patent on the
applicant filing, in the Patent Office, a copy of such adjudica-
tion, and otherwise complying with the requirements of law.
And in all cases where there is no opposing party, a copy of
the bill shall be served on the Commissioner, and all the ex-
penses of the proceeding shall be paid by the applicant, whether
the final decision is in his favor or not.

It thus appears that, as, in cases of other applications for
patent refused by the Commissioner, the judgment, on a direct
appeal, of the Supreme Court of the District is substituted for,
and becomes the decision of, the PPatent Office, so here, in cases
of interference, where the Commissioner has rejected an appli-
cation for a patent, the decree of the Circuit Court of the
United States governs the action of the Commissioner, and re-
quires him, in case the adjudication is in favor of the complain-
ant, to issue the patent as decreed to him. It certainly cannot
be successfully claimed that, to a writ of mandamus issued out
of a court of competent jurisdiction, commanding the Commis-
sioner of Patents to record and execute the judgment of the
Supreme Court of the District, reversing on an appeal his de-
cision refusing a patent in any case other than an interference, or
the decree of a Circuit Court of the United States in any case
under Rev. Stat. § 4915, requiring a patent to be issued to the
claimant, it would be a sufficient answer that he had been di-
rected by the Secretary of the Interior not to do so. If not,
it must be, and is, because the decision of the Commissioner, as
originally rendered, or that correction of it required by the ju-
dicial proceedings specified in the two sections of the statutes
referred to, is final and conclusive upon the Department.

This conclusion is strengthened by the provisions of Rev.
Stat. § 4918. Tt is there enacted that, in case a patent is
actually, though erroneously, issued, interfering with another,
any person interested in any one of them, or in the working of
the invention claimed under either of them, may have relief
against the interfering patentee, and all parties interested under
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him, by suit in equity against the owners of the interfering
patent ; and the court, on notice to adverse parties and other
due proceedings had according to the course of equity, may
adjudge and declare either of the patents void in whole or in
part, or inoperative or invalid, in any particular part of the
United States, according to the interest of the parties in the
patent or the invention patented; of course, without prejudice
to the rights of any person, except the parties to the suit, and
those deriving title under them subsequent to the rendition of
the judgment.

Thus every case is fully provided for, both when the Com-
missioner wrongfully refuses to issue a patent, and when, in
cases of interference, he erroneously issues one; and that, by
means of judicial proceedings, through tribunals distinet from
and independent of the Patent Office, the integrity and force
of whose judgments would be annulled if not regarded as con-
clusive upon the Commissioner, notwithstanding any power of
direction and superintendence on the part of the Secretary,
which is therefore necessarily excluded.

The law gives express appeals from the decision of the Com-
missioner, or, in cases where technical appeals are not given,
other modes of review by judicial process. It gives no such
appeal from him to the Secretary. If it exists, it is admitted
it is only by an implication, which discovers an appeal in the
power of direction and superintendence. That power does not
necessarily, ex vi termind, include a technical appeal ; and the
principle applies that where a special proceeding is expressly
ordained for a particular purpose it is presumably exclusive.
Itis clear that when the appeal is expressly authorized from
the Commissioner to the court, either directly or by means of
an original suit in equity, another appeal to the Secretary on
the same matter is excluded ; and no reason can be assigned
for allowing an appeal from the Commissioner to the Secretary
in cases in which he is by law required to exercise his judgment
on disputed questions of law and fact, and in which no appeal
is allowed to the courts, that would not equally extend it to
those in which such appeals are provided, for all are equally
embraced in the general authority of direction and superin-
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tendence. That includes all or does not extend to any. The
true conclusion, therefore, is, that in matters of this descrip-
tion, in which the action of the Commissioner is quasi-judicial,
the fact that no appeal is expressly given to the Secretary is
conclusive that none is to be implied.

The conclusion is confirmed by a review of the history of
legislation on the point.

The first statute on the subject of patents, act of 1790, ch.
7, 1 Stat. 109, authorized their issue by the Secretary of State,
the Secretary for the Department of War, and the Attorney
General, or any two of them, *if they shall deem the invention
or discovery sufficiently useful and important.”

The act of 1793, ch. 11, 1 Stat. 318, which next followed,
authorized them to be issued by the Secretary of State, upon
the certificate of the Attorney-General that they are conform-
able to the act. The 9th section of the statute provided for
the case of interfering applications, which were to be submitted
to the decision of arbitrators, chosen one by each of the parties
and the third appointed by the Secretary of State, the decision
or award of two of whom should be final as respects the grant-
ing of the patent.

This continued to be the law until the passage of the act of
1836, ch. 357, 5 Stat. 117, creating, in the Department of State,
the Patent Office, ““ the chief officer of which shall be called,”
it says, “the Commissioner of Patents,” and “ whose duty it
shall be, under the direction of the Secretary of State, to super-
intend, execute, and perform all such acts and things touching
and respecting the granting and issuing of patents for new and
useful discoveries, inventions, and improvements as are herein
provided for or shall hereafter be by law directed to be done
and performed,” &c. By that act it was declared to be the
duty of the Commissioner. to issue a patent if he “shall deem
it to be sufficiently useful and important,” the very discretion
previously vested in the three heads of Departments by the
act of 1790 ; and, in case of his refusal, the applicant was (§ 7)
secured an appeal from his decision to a board of examiners, to
be composed of three disinterested persons, appointed for that
purpose by the Secretary of State, one of whom, at least, to be
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selected, if practicable and convenient, for his knowledge and
skill in the particular art, manufacture, or branch of science to
which the alleged invention appertained. The decision of this
board being certified to the Commissioner, it was declared that
“he shall be governed thereby in the further proceedings to
be had on such application.” A like proceeding, by way of
appeal, was provided in cases of interferences. By §16 of the
act a remedy by bill in equity, as now given in §§4915,
4918 Rev. Stat., was given as between interfering patents or
whenever an application shall have been refused on an adverse
decision of a board of examiners. By §11 of the act of 1839,
ch. 88, 5 Stat. 354, as modified by the act of 1852, ch. 107, 10
Stat. 75, it was provided that in all cases where an appeal was
thus allowed by law from the decision of the Commissioner of
Patents to a board of examiners, the party, instead thereof,
should have a right to appeal to the Chief Justice or to either
of the assistant judges of the Circuit Court of the United States
for the District of Columbia; and by § 10 the provisions of
§ 16 of the act of 1836 were extended to all cases where
patents are refused for any reason whatever, either by the
Commissioner or by the Chief Justice of the District of Colum-
bia, upon appeals from the decision of the Commissioner, as
well as where the same shall have been refused on account of
or by reason of interference with a previously existing patent.
In this state of legislation, the Patent Office, by the act of
1849, ch. 108, 9 Stat. 395, was transferred to the Department
of the Interior, the Secretary of which, it was enacted, “shall
exercise and perform all the acts of supervision and appeal, in
regard to the office of Commissioner of Patents, now exercised
by the Secretary of State;” which language, so far at least as
appeals, strictly so-called, are concerned, was without force, as
10 appeals had ever been given from any decision of the Com-
missioner to the Secretary of State, unless that can be called
so, which, by § 7 of the act of 1836, 5 Stat. 120, was to be de-
termined by a board of examiners, appointed, pro re nata, by
the Secretary of State, and for which, as we have seen, an ap-
peal to the Chief Justice of the Circuit Court of the District of
Columbia had been substituted by the act of 1839, 5 Stat. 354.

VOL, CXII—5




OCTOBER TERM, 1884.
Opinion of the Court.

The act of 1861, ch. 88, 12 Stat. 246, created the office of ex-
aminers-in-chief, ““ for the purpose of securing greater uniformity
of action in the grant and refusal of letters patent,” “to be com-
posed of persons of competent legal knowledge and scientific
ability, whose duty it shall be, on the written petition of the
applicant for that purpose being filed, to revise and determine
upon the validity of decisions made by examiners when adverse
to the grant of letters patent ; and also to revise and determine,
in like manner, upon the validity of the decisions of examiners
in interference cases, and, when required by the Commissioner,
in applications for the extension of patents, and to perform such
other duties as may be assigned to them by the Commissioner;
that from their decisions appeals may be taken to the Commis-
sioner of Patents in person, upon payment of the fee herein-
after preseribed; that the said examiners-in-chief shall be
governed in their action by the rules to be prescribed by the
Commissioner of Patents.”

The act of July 8, 1870, 16 Stat. 198, revised, consolidated
and amended the statutes then in force on the subject, and the
substance of its provisions, material to the present inquiry, have
been carried into the existing revision.

Tt will be observed that the judgment and discretion vested
by the original patent law of 1790, in a majority of the three
executive officers, the Secretary of State, the Secretary for the
Department of War, and the Attorney-General, who were
authorized to cause letters patent to issue, “if they shall deem
the invention or discovery sufficiently useful and important,”
was transferred by the act of 1836, § 7, to the Commissioner of
Patents, it being made his duty to issue a patent for the inven-
tion, “if he shall deem it sufficiently useful and important;”
and is continued in him by Rev. Stat. § 4893, the language
being, that he shall cause an examination to be made of the
alleged new invention, “and if on such examination it shall ap-
pear that the claimant is justly entitled to a patent under the
law, and that the same is sufficiently useful and important, the
Commissioner shall issue a patent therefor.”

It thus appears, not only that the discretion and judgment
of the Commissioner, as the head of the Patent Office, is sub-
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stituted for that of the head of the department, but also, that
that discretion and judgment are not arbitrary, but are governed
by fixed rules of right, according to which the title of the
claimant appears from an investigation, for the conduct of
which ample and elaborate provision is made; and that his dis-
cretion and judgment, exercised upon the material thus pro-
vided, are subject to a review by judicial tribunals whose juris-
diction is defined by the same statute. In no event could the
direction of the Secretary of the Interior extend beyond the
terms in which it is vested, that is, to the duties to be per-
formed under the law by the Commissioner. The supervision
of the Secretary cannot change those duties nor require them
to be performed by another, nor does it authorize him to sub-
stitute his discretion and judgment for that of the Commis-
sioner, when, by law, the Commissioner is required to exercise
his own, and when that judgment, unless reversed, in the
special mode pointed out, by judicial process, is by law the
condition on which the right of the claimant is declared to de-
pend. The conclusion cannot be resisted that, to whatever else
supervision and direction on the part of the head of the depart-
ment may extend, in respect to matters purely administrative
and executive, they do not extend to a review of the action of
the Commissioner of Patents in thosé cases in which, by law,
he is appointed to exercise his discretion judicially. Tt is not
consistent with the idea of judicial action that it should be
subject to the direction of a superior, in the sense in which that
authority is conferred upon the head of an executive depart-
ment in reference to his subordinates. Such a subjection takes
from it the quality of a judicial act. That it was intended that
ﬂle Commissioner of Patents, in issuing or withholding patents,
I reissues, interferences and extensions, should exercise quasi-
Judicial funections, is apparent from the nature of the examina-
tions and decisions he is required to make, and the modes pro-
vided by law, according to which, exclusively, they may be
reviewed.

Such has been the uniform construction placed by the de-
partment itself upon the laws defining the relation of its execu-
tive head to the Commissioner of Patents. No instance has
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been cited in which the right of the Secretary to reverse such
action of the Commissioner in granting or withholding a patent
has been claimed or exercised prior to that based upon the
opinion of the Attorney-General in 1881. The jurisdiction
had been previously expressly disclaimed, in 1876, by Sec-
retary Chandler, 9 Off. Gaz. 403, and by his immediate suc-
cessor, Mr. Schurz, in 1877, 1878, and 1879, 12 Off. Gaz. 475;
18 Off. Gaz. 771; 16 Off. Gaz. 220.

Some question is made as to the remedy. We think, how-
ever, that mandamus will lie, and that it was properly directed
to the Commissioner of Patents. Ile had fully exercised his
judgment and discretion when he decided that the relators
were entitled to a patent. The duty to prepare it, to lay it
before the Secretary for his signature, and to countersign it,
were all that remained, and they were all purely ministerial.
These duties he had failed and refused to perform merely out
of deference to the claim of the Secretary to reverse and set
aside the decision on the merits in favor of the relators This
we have held not to be a valid excuse. The case falls clearly
within the principles acted upon in Commissioner of Patents v.
Whiteley, 4 Wall. 522.

The remedy by bill in equity under § 4915 is not appro-
priate, because it applies only when the Commissioner decides
to reject an application for a patent, on the ground that the
applicant is not, on the merits, entitled to it. So that, if, in
such a case, a decree for a patent could be considered, ez pro-
prio vigore, as equivalent to a patent, or could be enforced by
direct process in execution of it, nevertheless, the present is not
a case where such a bill would lie.

It is suggested that the writ was erroneously awarded by the
court below, on the ground that the decision of the Commis-
sioner of Patents, in favor of issuing the patent to the relators,
was erroneous in law upon its face. But that question doesnot
arise upon this record. 'We have adjudged that it belongs ex-
clusively to the Commissioner to decide the question for him-
self, whether a patent ought to issue. The statute points out
the remedy for a party aggrieved by his error, if he has decided
erroneously. It is not by an appeal to the Secretary; nor
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can the question be presented in such a proceeding as the

present. ,
The judgment of the Supreme Court of the District of Co-

lumbia is consequently

Affirmed.

MORAN, Ex’r of COOPER ». NEW ORLEANS.

IN ERROR TO THE SUPREME COURT OF LOUISIANA.
Submitted April 15, 1884.—Decided November 3, 1884,

A municipal ordinance of the city of New Orleans, to establish the rate
of license for professions, callings and other business, which assesses and
directs to be collected from persons owning and running towboats to
and from the Gulf of Mexico and the city of New Orleans, is a regu-
lation of commerce among the States, and is an infringement of the pro-
visions of Article 1., section 8, paragraph 8, of the Constitution of the
United States.

This was an action to recover a license tax.

The city of New Orleans was authorized by a law of the
State (Acts Extra Session, 1870, p. 37, § 12), for the purposes
of the act, “to levy, impose and collect a license upon all per-
sons pursuing any trade, profession or calling, and to provide
for its collection ; and said license shall not be construed to be
a tax on property.”

The same act, § 21, provides that “all licenses imposed by
the city, not paid on the 31st day of July, shall be seizable,
after thirty days’ publication in the official journal,” in certain
courts of record in the city ; “and upon the prayer of the city,
through its proper representatives, any court of competent
jurisdiction shall enjoin the said person or persons so liable to
pay a license tax, and who shall refuse or neglect to pay the
same, from continuing to carry on such business or profession
until he shall have paid the same and all costs and charges for
the recovery and enforcement, of the claim therefor.”

The council of the city of New Orleans passed an ordinance
“to establish the rate of licenses for professions, callings and
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other business for the year 1880,” which assessed and directed
to be collected the sums specially set forth, among others—

“Sec. 39. Every member of a firm or company, every
agency, person, or corporation, owning and running towboats
to and from the Gulf of Mexico, five hundred dollars.

“ Every member of a firm or company, every agent, person
or corporation, owning and running job-boats within the cor-
porate limits, fifty dollars.”

Joseph Cooper was the owner of two steam propellers, each
measuring over 100 tons, duly enrolled and licensed at the port
of New Orleans, under the laws of the United States, to be em-
ployed in the coasting trade, and employed them as towboats
in taking vessels from the sea up the river to New Orleans and
from that port to the sea.

The city of New Orleans brought its action against him in
the Third District Court for the Parish of Orleans to recover
the license tax under the ordinance, and obtained a judgment
in its favor, which, on appeal, was affirmed by the Supreme
Court of the State. The writ of error in this case was sued out
by Cooper to reverse that judgment. After entry of the suit
here Cooper died, and the plaintiff in error, as his widow in
community and tutrix of his minor heirs, was admitted to pros-
ecute it.

Mr. J. B. Beckwith for plaintiff in error.

Mr. S. P. Blane, and Mr. C. F. Buck for defendant in
error.—This writ of error brings before this court, for review,
only the question—whether the imposition of a license tax on
the calling, trade or occupation of running and operating tow-
boats within municipal limits, and to the Gulf of Mexico, is a
restraint or regulation imposed on commerce, and as such,
violative of the laws and Constitution of the United States.—
I. The license tax sued for is not a regulation of commerce and
as such inhibited by the Constitution. Steamboats, ships,
ferryboats, etc., are liable to taxation, as property, at their
home ports. St. Joseph v. Sawille, 39 Missouri, 460; Min-
turn v. Hays, 2 Cal. 590 ; New Albany v. Meckin, 3 Ind. 481;
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Morgam v. Porham, 16 Wall. 471 ; Wilkey v. Pekin, 19 Tl
160; Hays v. The Pacific Mail Steamship Co., 17 How. 596 ;
Hoyt v. Commissioners of Taxes, 23 N. Y. 224 5 People v. Com-
missioners of Tawes, 48 Barb. 157; Battle v. Mobile, 9 Ala.
934 Perry v. Torrence, 8 Ohio, 521. A State tax which re-
motely affects the efficient exercise of a Federal power is not
for that reason alone prohibited. ZRailroad Co.v. Perriston,
18 Wall. 5. So a State tax on telegraph companies is
valid. Western Union Telegraph Co. v. Richmond, 26 Gratt. 1.
See also License Cases, 5 How. 504; Wallcott v. People, 17
Mich. 68; State Freight Tawx, 15 Wall. 232; Nathan v. Lou-
isiona, 8 How. 735 8 Wall. 123, 148; Osborne v. Mobile, 16
Wall. 479.—II. The enrollment or licensing a vessel confers
upon it no immunity from the valid laws of a State. Baker
v. Wise, 16 Gratt. 139 ; Smath v. Maryland, 18 How. 71; New-
port v. Taylor, 16 B. Mon. 699 ; Conway v. Taylor, 1 Black,
603. The Federal license is authority to use the vessel, but
confers no exemption from State taxation. A State may even
prohibit a business which is taxed by Congress. Pervear v.
Commonwealth, 5 Wall. 475.

Mz. Justice Marrarws delivered the opinion of the court.
He stated the facts in the foregoing language, and continued :

The defence relied on at the trial and overruled was that the
ordinance imposing the license tax was a regulation of com-
merce among the States, and therefore contrary to Art. I. § 8,
par. 3 of the Constitution of the United States and void.

Whether the Supreme Court of Louisiana erred in overruling
‘?Jat defence is the single question presented for our considera-

ion.

In the case of Sinnot v. Davenport, 22 How. 227, it was
decided that a law of Alabama requiring owners of steamboats
navigating the waters of the State, before such boat shall leave
the port of Mobile, to file a statement in writing in the office
of the probate judge of the county, setting forth the name of
the vessel, the name, place of residence, and the interest of
each owner in the vessel, under a penalty for non-compliance,
as applied to a vessel which had taken out a license and was
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duly enrolled under the act of Congress for carrying on the
coasting trade and plied between New Orleans and the cities
of Montgomery and Wetumpka, in Alabama, was in conflict
with the act of Congress, and was therefore unconstitutional
and void.

Mr. Justice Nelson, delivering the opinion of the court said:

“The whole commercial marine of the country is placed by
the Constitution under the regulation of Congress, and all laws
passed by that body, in the regulation of navigation and trade,
whether foreign or coastwise, is therefore but the exercise of
an undisputed power. When, therefore, an act of the legisla-
ture of a State prescribes a regulation of the subject repugnant
to and inconsistent with the regulation of Congress, the State
law must give way; and this, without regard to the source of
power whence the State legislature derived its enactment.”
(Page 243.)

And, repeating what was said in G<bbons v. Ogden, 9 Wheat.
1, on pages 210-214, as to the force and effect of the act of
Congress providing for the enrollment and license of vessels
engaged in the coasting trade, and of the license itself when
issued, Mr. Justice Nelson said :

“ These are the gnards and restraints, and the only guards
and restraints, which Congress has seen fit to annex to the
privileges of ships and vessels engaged in the coasting trade,
and upon a compliance with which, as we have seen, as full
and complete authority is conferred by the license to carry on
the trade as Congress is capable of conferring.”

The act of the Legislature of Alabama in that case was
declared void on the single and distinct ground that it imposed
another and an additional condition to the privilege of carrying
on this trade within her waters.

Immediately following that case, argued and decided at the
same time, was that of Foster v. Davenport, 22 How. 244, 1t
differed from the former in this respect only, that the vessel
seized for non-compliance with the law of Alabama was en-
gaged in lightering goods from and to vessels anchored in the
lower bay of Mobile and the wharves of the city, and in tow-
ing vessels anchored there to and from the city, and, in some
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instances, towing the same beyond the outer bar of the bay
and into the Gulf to the distance of several miles, but was
duly enrolled and licensed to carry on the coasting trade while
engaged in this business. Mr. Justice Nelson, delivering the
opinion of the court, said :

“Tt is quite apparent, from the facts admitted in the case,
that the steamboat was employed in aid of vessels engaged in
the foreign or coastwise trade and commerce of the United
States, either in the delivery of their cargoes, or in towing the
vessels themselves to the port of Mobile. The character of the
navigation and business in which it was employed cannot be
distinguished from that in which the vessels it towed or un-
loaded were engaged. The lightering or towing was but the
prolongation of the voyage of the vessels assisted to their port
of destination.”

The present case would seem to fall directly within
the rule of these decisions, unless the fact that the ordinance
of the city of New Orleans is the exercise of the taxing

power of the State, can be supposed to make a material differ-
ence.

But since the case of Brown v. Maryland, 12 Wheat. 419,
it has been repeatedly decided by this court, that when a law
of a State imposes a tax, under such circumstances and with
such effect as to constitute it a regulation of commerce, either
foreign or inter-state, it is void on that account. 7 elegraph
Co. v. Tewas, 105 U. S. 460, and cases there cited. In the
State Freight Tax Cases, 15 Wall. 232-276, it was said that
it could not make any difference that the legislative purpose
was to raise money for the support of the State government,
and not to regulate transportation ; that it was not the purpose
of the law, but its effect, which was to be considered. The
fundamental proposition on the subject was expressed by Mr.
Justice Miller, delivering the opinion of the court in Crandall
V. Nevada, 6 Wall. 8545, in this comprehensive language :
“The question of the taxing power of the States, as its exer-
cise has affected the functions of the Federal Government, has
been repeatedly considered by this court, and the right of the
States in this mode to impede or embarrass the constitutional
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operations of that government, or the rights which its citizens
hold under it, has been uniformly denied.”

Otherwise unrestrained by the authority of the Federal Con-
stitution, the taxing power of the States extends to and em-
braces the persons, property and pursuits of their people ; al-
though it is not always easy, in particular cases, to draw the
line which separates the two jurisdictions; as may be seen by
comparing the cases of The State Freight Tawx, 15 Wall. 232,
and of the State Tax on Railway Gross Receipts, 15 Wall. 284,
and as was said in Osborne v. Mobile, 16 Wall. 479.

And it is undoubtedly true, as it has often been judicially
declared, that vessels engaged in foreign or interstate com-
merce, and duly enrolled and licensed under the acts of Con-
gress, may be taxed by State authority as property ; provided,
the tax be not a tonnage duty, is levied only at the port of
registry, and is valued as other property in the State, without
unfavorable discrimination on account of its employment.
Transportation Co. v. Wheeling, 99 U. S. 278 ; Morganv. Par.
ham, 16 Wall. 471; Hoys v. Pacific Mail Steamship Co., 17
Howard, 596 ; Wiggins Ferry Co. v. East St. Louis, 107 U.S.
365. ;

But the license fee in the present case is not a tax upon the
boats as property, according to any valuation. The very law
authorizing its imposition declares that it shall not be con-
strued to be a tax on property.

It is said, however, to be a tax on an occupation, and for
that reason not a regulation of commerce. If it were a tax
upon the income derived from the business, it might be justi-
fied by the principle of the decision in the case of the State
Tax on Railway Gross Receipts, 15 Wall. 284, which shows
the distinction between a tax on transportation and a tax upon
its fruits, realized and reduced to possession, so as to have be-
come part of the general capital and property of the tax-payer.

But here it is not a tax on the profits and income after they
have been realized from the business. It is a charge explicitly
made as the price of the privilege of navigating the Mississippi
River between New Orleans and the Gulf, in the coastwise
trade; as the condition on which the State of Louisiana con-
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sents that the boats of the plaintiff in error may be employed
by him according to the terms of the license granted under the
authority of Congress. The sole occupation sought to be sub-
jected to the tax is that of using and enjoying the license of
the United States to employ these particular vessels in the
coasting trade; and the State thus seeks to burden with an
exaction, fixed at its own pleasure, the very right to which the
plaintiff in error is entitled under, and which he derives from,
the Constitution and laws of the United States. The Loui-
siana statute declares expressly that if he refuses or neglects to
pay the license tax imposed upon him, for using his boats in
this way, he shall not be permitted to act under, and avail him-
self of the license granted by the United States, but may be
enjoined from so doing by judicial process. The conflict be-
tween the two authorities is direct and express. What the one
declares may be done without the tax, the other declares shall
not be done except upon payment of the tax. In such an
opposition, the only question is, which is the superior authority ;
and reduced to that, it furnishes its own answer.

The judgment of the Supreme Court of Lowisiana is accord-
ingly reversed, and the cause remanded, with directions to
render a judgment reversing that of the Third District
Court for the Parish of Orleans, and directing that court
to render a judgment dismissing the petition of the city of
New Orleans.

By stipulation of counsel on file, the same judgment is to be
entered in the case of Z. N. Yorke v. The City of New Orleans,
No. 34, and Zhe Eelipse Towboat Company v. The City of New
Orleans, No. 35.
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UNITED STATES ». WADDELL & Others.

ON CERTIFICATE OF DIVISION FROM THE CIRCUIT COURT OF THE
UNITED STATES FOR THE EASTERN DISTRICT OF ARKANSAS.

Submitted October 14, 1884.—Decided November 8, 1834.

§ 5508 Rev. Stat. is a constitutional and valid law. Exz parte Yarbrough, 110
U. S 651, affirmed.

The exercise by a citizen of the United States of the right to make a homestead
entry upon unoccupied public lands which is conferred by § 2289 Rev. Stat.
is the exercise of a right secured by the Constitution and laws of the United
States within the meaning of § 5508 Rev. Stat.

An information which charges in substance that a citizen of the United States,
made, on a given day at a land office of the United States a homestead
entry on a quarter section of land subject to entry at that place, and that
afterwards, while residing on that land for the purpose of perfecting his
right to the same under specified laws of the United States on that subject,
the defendants conspired to injure and oppress him and to intimidate and
threaten him in the free exercise and enjoyment of that right, and because
of his having exercised it, and to prevent his compliance with those laws ;
and in the second count that, in pursuance of the conspiracy they did upon
said homestead tract, with force and arms, fire off loaded guns and pistols
in his cabin, and did then and there drive him from his home on said home-
stead entry ; and in the third count that the defendants went in disguise
on the premises when occupied by him, with intent to prevent and hinder
the free exercise of and enjoyment by him of the right and privilege to make
said homestead entry on lands of the United States secured to him by the
Constitution and laws of the United States, and the right to cultivate and
improve said lands and mature his title as provided by the statute, states
the facts with precision so as to bring the case within § 5508 Rev. Stat.

The certificate of division contained two questions which this court decided,
and a third whether the demurrer below was well taken. No ground of
demurrer was assigned which raised any question except the two decided,
but the record disclosed a-grave constitutional question which was not
argued or suggested by counsel. Held, That the case should be remanded,
with answers to t'he two questions, and for further proceedings.

Information charging a conspiracy to violate a law of the
United States. The proceedings, and the facts which make
the case, are fully stated in the opinion of the court.

Mr. Solicitor-General for plaintiff in error.

Mr. Joseph W. Martin for defendants in error.
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Mz. JusticeE MiLLER delivered the opinion of the court.

This case arises on a criminal information filed by the District
Attorney of the United States for the Eastern District of Ar-
kansas in the Circuit Court for that District.

The defendants demurred to the information, and, on con-
sideration of the demurrer, the judges of that court were
divided in opinion on three questions, which they have certified
to this court, as follows:

“1. Whether § 5508 of the Revised Statutes is a constitu-
tional and valid law.

“92. Whether the information in said cause charged any
offence under said § 5508 of the Revised Statutes of the United
States or against any statute of the United States.

“3. Whether the demurrer to said information was well
taken and should be sustained.”

The first and second counts of the information undertake to
set out a conspiracy of the defendants, under § 5508, to deprive
or hinder Burrell Lindsey, a citizen of the United States, of the
right to establish his claim to certain lands of the United States
under the homestead acts, namely, §§ 2289, 2290, and 2291 of
the Revised Statutes.

And the third count, without charging a conspiracy, states
that defendants went upon the land of the United States,
occupied by said Lindsey as a homestead, with intent to pre-
vent and hinder him from residing upon and improving said
land and maturing the title to himself to said homestead entry,
a right secured to him by the sections of the Revised Statutes
aforesaid.

The first question certified to us, as to the constitutional
validity of § 5508 of the Revised Statutes, was answered
i the affirmative by the unanimous opinion of this court in
Yarbrough’s Qamse, 110 U. 8. 651. It is not deemed neces-
sary or appropriate to add to what was there so recently said
on that subject. The first question must therefore be answered
affirmatively.

Does the information charge any offence under that section ?
The section reads thus :

“If two or more persons conspire to injure or oppress,
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threaten or intimidate any citizen in the free exercise or enjoy-
ment of any right or privilege secured to him by the Consti-
tution or laws of the United States, or because of his having
so exercised the same ; or if two or more persons go in disguise
on the highway, or on the premises of another, with intent
to prevent or hinder his free exercise or enjoyment of any right
or privilege so secured, they shall be fined not more than five
thousand dollars and imprisoned not more than ten years; and
shall, moreover, be thereafter ineligible to any office, or place
of honor, profit, or trust created by the Constitution or laws of
the United States.”

The substance of the first two counts of the information is,
that Burrell Lindsey, a citizen of the United States, made, on
the 30th day of December, 1882, at the United States land
office at Little Rock, a homestead entry on a quarter-section
of land subject to entry at that place. That afterwards, to
wit, on the 10th day of January, 1883, while residing on and
cultivating said land for the purpose of perfecting his right to
the same, under the laws of the United States on that subject,
namely, §§ 2289, 2290, and 2291 of the Revised Statutes,
the defendant conspired to injure and oppress him, and to in-
timidate and threaten him in the free exercise and enjoyment
of that right and because of his having exercised it, and to pre-
vent his compliance with those laws; and in the second count,
that, in pursuance of this conspiracy, they did, upon said
homestead tract, with force and arms, fire off loaded guns and
pistols in the cabin of said Lindsey, and did then and there
drive him from his home on said homestead entry.

The third count charges that the defendants went in dis
guise on said premises, while occupied by said Lindsey, with
intent to prevent and hinder the free exercise of and enjoyment
by him of the right and privilege to make said homestead
entry on lands of the United States secured to him by the
Constitution and laws of the United States, and the right to
cultivate and improve said land and to mature his title, as pro-
vided by the statute already referred to.

It seems clear enough that the allegation of a conspiracy 0
prevent Lindsey from exercising the right to make effectual
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his homestead entry, and the acts done in pursuance of that
conspiracy, and the going in disguise to his house for the same
purpose, are stated with reasonable precision so as to bring the
case within section 5508, if the right which he was exercising
was one within the meaning of that section and within the
constitutional power of Congress to protect by this legislation.
Tn reference to this latter qualification, the statute itself is
careful to limit its operation to an obstruction or oppression in
“the free exercise of a right or privilege secured by the Consti-
tution or laws of the United States, or because of his having
exercised such rights.”

The protection of this section extends to no other right, to
no right or privilege dependent on a law or laws of the State.
Its object is to guarantee safety and protection to persons in
the exercise of rights dependent on the laws of the United
States, including, of course, the Constitution and treaties as
well as statutes, and it does not, in this section at least, design
to protect any other rights.

The right assailed, obstructed, and its exercise prevented or
intended to be prevented, as set out in this petition, is very
clearly a right wholly dependent upon the act of Congress
concerning the settlement and sale of the public lands of the
United States. No such right exists or can exist outside of an
act of Congress. The Constitution of the United States, by
Article IV., section 8, in express terms vests in Congress “the
power to dispose of and make all needful rules and regulations
respecting the territory or other property of the United States.”
One of its regulations—the one under consideration—author-
izes a class of persons, of whom Lindsey is one, to settle upon
its land, and, on payment of an inconsiderable sum of money
and the written declaration of intent to make it a homestead,
he is authorized to reside there. By building a house and
making other improvements on it and residing there for five
years consecutively, which, under the statute and under that
alone, he has a right to do, and paying the fees to the officer
?ecessary to its issue, he acquires a patent or title in fee to the
and.,

But his title is dependent on continued residence of himself
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or family. By the original entry he acquires the inchoate but
well-defined right to the land and its possession, which can
only be perfected by continued residence, possession, and cul-
tivation for five years. Iis right to continue this residence
for five years for that purpose, is dependent upon the act of
Congress. IHis right to the patent, after this is done, rests
exclusively on the same foundation.

The right here guaranteed is not the mere right of protec-
tion against personal violence. This, if the result of an ordi-
nary quarrel or malice, would be cognizable under the laws of
the State and by its courts. But it is something different from
that. It is the right to remain on the land in order to perform
the requirements of the act of Congress, and, according to its
rules, perfect his incipient title.

‘Whenever the acts complained of are of a character to pre.
vent this, or throw obstruction in the way of exercising this
right, and for the purpose and with intent to prevent it, or to
injure or oppress a person because he has exercised it, then,
because it is a right asserted under the law of the United
States and granted by that law, those acts come within the
purview of the statute and of the constitutional power of Con-
gress to make such statute. In the language of the court in
Ex parte Yarbrough : “The power arises out of the circum-
stance that the function in which the party is engaged, or the
right which he is about to exercise, is dependent on the laws
of the United States. In both of these cases it is the duty of
that government to see that he may exercise this right freely,
and to protect him from violence while so doing, or on account
of so doing.”

This language is as applicable to the present case as it is
to that.

It would indeed be strange if the United States, under the
constitutional provisions we have cited, being the owner of un-
settled lands larger in area than the most powerful kingdoms
of Europe, and having the power ¢ to dispose of and make all
needful rules and regulations respecting this territory,” cannot
make a law which protects a party in the performance of his
existing contract for the purchase of such land, without which
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+the contract fails, and the rights, both of the United States and
the purchaser, are defeated.

This view requires the second question also to be answered
affirmatively.

With regard to the third question, we have some difficulty in
deciding what precise point of law the judges of.the Circuit
Court differed upon, and what they referred to us for decision.

Did they mean to ask, is there any reason whatever why this
information shall be held bad? Or did they mean to inquire
whether it was bad for either of the two other matters we have
discussed?  Or did they refer it to this court to decide whether
it was bad for any of the reasons found in the demurrer to it
filed in the case?

It has been repeatedly held in this court that the object of
the statute authorizing such certificates is to present some one
or more well-defined, clear-cut questions of law which arise in
the progress of the case in the Circuit Court, and on which the
opinions of the judges holding it or them are opposed. The first
two questions suggest, in each of them, such a point very clearly.
The third does not. It leaves us to wander over the whole
field of conjecture for any possible objection to the information,
without pointing to any distinet proposition of law on which
the judges divided. De Wolf v. Usher, 3 Pet. 269; Sadler v.
Hoover, T How. 646 ; Wilsonv. Barnum, 8 How. 258 ; Dandiels
v. Railroad Co., 3 Wall. 250; Hawemeyer v. Iowa County,3 Wall.
2945 Ward v. Chamberlain, 2 Black, 430.

If we look beyond the certificate of the judges to the de-
murrer itself, we find no ground of demurrer assigned which
raises any other question than the two we have discussed. The
demurrer is in the following language :

“United States

?& No. 959.
)

V.
Daowid Waddell et als.

~ “Come the defendants, by their attorney, and demur to the
information herein filed against them, and for cause thereof
say:

“1st. The matters and things alleged therein do not consti-
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tute any offence against the laws or sovereignty of the United,
States.

“2d. Said information does not allege any offence of which
this court has jurisdiction.

“3d. Because said section 5508, so far as it may attempt to
impose penalties and inflict punishment for the lawlessness and
violence set forth in said information, is in violation of the
Constitution of the United States and void.

“4th. And because said information is in other respects in-
formal, is insufficient and defective.

“ Wherefore said defendants pray judgment of said informa-
tion, and that the same may be quashed, &e.

“Josepn W. MartiN, Aty for def’is”

Nor has the counsel for the United States, or for the defend-
ants, suggested in their briefs or otherwise any other question
or proposition of law besides the two we have already de-
cided.

The pertinency of these remarks will be seen when we ob-
serve that § 5508, after defining the punishment of those con-
victed under it, by fine and imprisonment, adds : ¢ And (they)
shall, moreover, be thereafter ineligible to any office, or place
of honor, profit or trust created by the Constitution or laws of
the United States.” When we bring this language, which is
not the sentence of the court, but an indelible disgrace affixed
to the party convicted, by the declaration of the law itself, into
direct connection with the language of the fifth article of
amendment of the Constitution, namely, that “no person shall
be held to answer for a capital or otherwise infamous crime,
unless on a presentment or indictment of a grand jury,” there
does arise a very serious question whether thss crime is not
made an infamous one by the language of the statute, and can-
not, therefore, be prosecuted by information.

The question is a very important one. It has not been ar-
gued before us or even suggested by counsel. We see no reason
to believe that it was in the minds of the judges, nor any evi-
dence that they would have been opposed in opinion on it if it
had been suggested to them.
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Under these circumstances we think it the true course to re-
mit the case to the Circuit Court with the answers to the two
other questions, that the question whether the case can be pros-
ecuted by information may be there raised in an appropriate
manner ; and for such action, as to counsel and the court may
appear best.

The first and second questions are answered affirmatively,
and the case

Remanded to the Circuit Court for further proceedings.

WILSON, Adm’r, v. ARRICK, Adm’x.

IN ERROR TO THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.
Argued October 16, 1884.—Decided October 27, 1884.

In the District of Columbia, a debt due the estate of an intestate, collected
by an agent of the administrator, is an administered asset, and cannot be
recovered of the agent by an administrator de bonis non of the estate,
appointed by the court after removal of the administrator.

Horatio Ames, whose administrator de bonis non brought
this suit, died in January, 1871. On some day not shown by
the record, but prior to April, 1873, his widow, Charlotte L.
Ames was appointed administratrix, with the will annexed, of
his estate. There was claimed to be due the estate, from the
United States, a large sum of money for cannon furnished, which
was satisfied by payments made in April, 1871, and in January,
1873. In May, 1873, Mrs. Ames filed her account, in which
she charged herself with the sum of $39,955 as received by her
from the United States on account of the claim of the estate,
and took credit for three payments, amounting to $33,574.36,
made to Clifford Arrick, the intestate of the defendant, for
which vouchers were filed, signed by him. Exceptions were
filed to the account by Oliver Ames, a brother of Horatio Ames.
Before the exceptions were heard, the court, on January 9th,
1875, removed Mrs. Ames for having failed to comply with an
order of the court requiring her to give an additional bond, and
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appointed the present plaintiff, Nathaniel Wilson, administrator
de bonis non in her place. On January'22, 1876, the exceptions
were heard, and the credit of $33,574.86, which the adminis-
tratrix claimed on account of payments made to Arrick, was
reduced by the court to the sum of $2,955.56, and the commis
sion she claimed was also reduced. The account, as filed, showed
a balance in her hands of $2,260.64; as corrected by the court,
this balance was increased to $34,876.75.

Disregarding this settlement of the account, this suit was
brought by Wilson, the administrator de bonis non, against
Arrick, to recover the sum of $39,955, the whole amount with
which the administratrix had charged herself in her account;
the allegation of the declaration being that he had collected
that sum for the estate of Horatio Ames, and refused to pay it
over. Arrick having died pending this suit, it was revived
against the administrator of his estate.

It appears from the bill of exceptions that warrants were
issued by the Secretary of the Navy to the administratrix for
the amounts due from the United States to the estate she rep-
resented ; that on their delivery to her she was required to
indorse upon them her receipt for the money, which she did;
and, having the warrants in her possession, she indorsed and
delivered them to Arrick, who drew the money.

The court, at the request of the defendant, charged the jury
that “ the legal effect of the receipts, given in evidence and signed
by Charlotte L. Ames, as administratrix, was to invest her with
the control of the moneys mentioned in said receipts; and, if
the administratrix parted with said control by the indorsement
of said receipts, then the plaintiff is not entitled to recover.”
And the court, of its own motion added: “If you find,
from the testimony in this case, that Mrs. Ames, administratrix
of the estate of Horatio Ames, deceased, received this fund
from the government for the purpose of administration, and
that after receiving it she wasted it upon Arrick, or anybody
else, the plaintiff in this case would not be entitled to recover;
it would be the case of administration of assets, and it does
not survive to the administrator de bonis non to prosecute.”
Verdict for the defendant, and judgment on the verdict. To
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reverse this judgment this writ of error was sued out, and this
charge of the court was assigned for error.

Mr. A. 8. Worthington for plaintiff in error.—I. Wilson v.
Walker, 109 U. S. 258, is distinguishable from this case.
There it was held that a debt due to a deceased person, when
collected, becomes the property of the administrator. In this
case we seek to recover money so collected from a third person
to whom it was paid as agent. This can be done under the
common law, which was held in Wilson v. Walker to be in
force in the District. 1. If the action be brought by the first
administrator while his authority as administrator continues, he
may treat the fund in the hands of such third person either as
a debt due him individually, or as one due the estate which he
represents, and so sue, either in his own name or as adminis-
trator, as he may elect. 2 Williams on Executors (7th Ed.)
952 Clarke v. Hougham, 2 B. & C. 149 ; Sasscer v. Walker's
Err, 5 G. & J.102; Chapman v. Davis, 4 Gill, 166. 2. If
the first administrator die (or be removed) before the agent
who has collected the fund has paid it over, the administrator
de bonis non may also treat the fund as property belonging to
the estate, and sue for and recover it accordingly. Maryland
Stat. 1785, ch. 80, § 1; Stat. 1798, ch. 101, sub-chapter 14, § 4 ;
Gist, Adm’r, v. Cockey, T Harr. & Johns. 134 ; Crane v. Alling,
2 Green, N. J. (14 N. J. L.), 598; Catherwood v. Chobaud, 1
B. & C. 150; Blydenburg v. Lowry, 4 Oranch C. C. 868 ;
Cole v. Hebb, T G. & J. 20. If it is claimed that Mrs, Ames
authorized Arrick to retain this money, the authority was ob-
tained by fraud, and the money may be recovered. Cuits v.
_P/zalm, 2 How. 376.—II. The other error assigned is the rul-
ing of the court excluding the deposition of Oliver Ames as
to transactions between him and Arrick. This ruling was
hased upon section 585 of the Revised Statutes of the United
States, which provides, among other things, that in actions
against administrators neither party shall be allowed to testify
as to any transaction with or statement by the intestate, unless
called by the opposite party or required to testify by the court.
Here Oliver Ames was not a party. Ie was interested in the
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result, no doubt ; but the statute does not cover such a case.
‘Whether because the reason for excluding the testimony of one
who Is interested in the result is the same as that for excluding
the parties themselves, the courts shall strain the words of the
law to cover all such cases, is a question that frequently arises,
but no reported decision of it has been found. It is submitted
that to make the words * either party ” include all who may
have an interest in the litigation, would be carrying construc-
tion to the point of legislation.

Mr. Henry E. Davis for defendant in error.

Mgr. Justice Woobs delivered the opinion of the court. Ie
stated the facts in the foregoing language, and continued :

We think the charge was right. In the case of (/nited
States v. Walker, 109 U. 8. 258, which, as appears by an
inspection of the record, was a suit brought by the United
States for the use of Nathaniel Wilson, as administrator de
bonis non of the estate of Horatio Ames, upon the bond of
Charlotte L. Ames, as administratrix of the same estate, to re-
cover the identical money sued for in this case, it was held that
an administrator de bonis non derives his title from the de-
ceased, and not from the former administrator, and to him is
committed only the administration of goods, chattels, and
credits of the deceased which have not been administered : and
that, both at common law and under the act of Congress in
foree in the District of Columbia, an administrator de bonis non
has title only to the goods and personal property which remain
in specie and have not been administered. Upon this ground
the judgment of the court was based.

The plaintiff in error, conceding that since the decision in
United States v. Walker, ubi supra, he could not maintain his
action against the administratrix or the sureties upon her bond,
to recover money the proceeds of administered assets, still in-
sists that the action will lie against an agent of the administra-
trix, to whom the money has been paid. This contention
cannot be sustained. If the money sued for in this case is the
proceeds of a debt due the estate of Horatio Ames, which has
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been administered by Mrs. Ames, the administratrix, the case
of the United States v. Walker must be decisive of this. For
if the present plaintiff has no title to the money. his action
will no more lie against the agent of the administratrix than
against the administratrix herself.

“We are of opinion that the facts stated in the bill of excep-
tions, as already recited, show that the claims of the estate of
Ames against the United States had been administered by
Mrs. Ames, the administratrix. The demand of the estate
against the United States had been settled and paid and the
liability of the United States discharged. This was an admin-
istration of these assets of the estate. The mere acceptance
even of the warrants was such an alteration of the property as
vested the title in the administratrix, and was tantamount to
their administration. Bacon’s Abr., Title Executors and Ad-
ministrators, B. 2, 2. The warrants and the money received
on them became the property of the administratrix, and she
was responsible therefor to the creditors, legatees, and distrib-
utees of the estate, and they only were entitled to sue there-
for.  United States v. Walker, ubi supra ; Beall v. New Mexico,
16 Wall. 535 ; Ennis v. Smath, 14 How. 416. If the cases cited
by counsel for appellant, Catherwood v. Chabaud, 1 B. & C.
150, and Blydenburg v. Lowry, 4 Cranch C. C. 368, sustain his
contention, they are inconsistent with the law as heretofore
laid down by this court, and cannot avail him.

The fact that the administratrix has improperly paid out
money of the estate, the proceeds of assets administered by her,
or that they have been paid to her agent, does not invest the
administrator de bonis non with title, and authorize him to sue
therefor. If, as held in the case of the United States v. Walker,
ubi supra, the administratrix was not herself liable for the pro-
ceeds of those assets to the administrator de bonis non, it
follows that the person who has received them as her agent
cannot be liable. We think there was no error in the charge.

It further appears by the bill of exceptions that “ the plain-
tiff offered to prove, by the deposition of Oliver Ames, taken
in this case, transactions on the part of the intestate of the
defendant with, and statements by, him to the said Oliver
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Ames, tending to show that the said charges,” on which the
money sued for was paid to him by the administratrix, “ were
unconscionable.” This evidence was excluded by the court, and
its exclusion is now assigned for error. But it is clear that, if
the plaintiff had no title to the money received by Arrick, the
evidence offered was immaterial and was properly excluded.

We find no error in the record.

The judgment of the Supreme Court of the District of

Columbia is therefore afirmed.

UNITED STATES ». FLANDERS & Others.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR
THE EASTERN DISTRICT OF LOUISIANA.

Argued October 20, 1884.—Decided November 3, 1884,

A person appointed and commissioned as a collector of internal revenue, under
the act of July 1, 1862, 12 Stat. 432, is entitled to the compensation, pro-
vided for by § 84 of that act, of a percentage commission to be computed
on the moneys accounted for and paid over by him, from the time he en-
.ters on the duties of his office and his services are accepted, and not merely
from the time he takes the oath of office and files his official bond.

A collector of internal revenue appointed under that act is entitled, in a suit
against him on such bond, brought to recover public money collected by
him and not paid over, to have allowed, as a set-off, money paid by him for
publishing advertisements required to be made by § 19 of that act, if the
amount is found to be reasonable and proper, although the item was not
formally allowed or certified by the accounting officers in the Treasury De-
partment or otherwise.

Action against principal and sureties on an internal revenue
bond. The facts appear fully in the opinion of the court.

Mr. Assistant Attorney-General Mawry for plaintiff in error.

Mr. J. Q. A. Fellows submitted for defendants in error on
his brief.

Mg. Jusrice Bratcurorp delivered the opinion of the court.
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This is a suit brought by the United States, in the Circuit
Court of the United States for the Eastern District of Louisiana,
against George S. Denison and the sureties on his bond, as col-
lector of internal revenue for the first collection district of
TLouisiana, to recover $4,346.84, as public money which he col-
lected and did not pay over. Three of the sureties defended
the suit, and, on a trial before a jury, there was a verdict in
their favor, and a judgment accordingly. The United States
have sued out a writ of error.

The answer sets up that Denison, or his estate, is entitled to
further credits than those allowed to him, which claims for
credits he presented to the accounting officers of the Treasury,
but they disallowed them, to the amount of $4,199.74, on ac-
count of his compensation as collector, and to the amount of
§777, on account of money paid by him for necessary and legal
advertising.

The bill of exceptions sets forth, that there was evidence
tending to show that Denison was appointed collector by a
commission dated March 4, 1863; that he took the oath of
office, and executed his bond as such collector, on the 15th of
May, 1863, and remained in office until the 11th of December,
1863 that his accounts were adjusted by the accounting offi-
cers of the Treasury at various dates subsequent to June 3,
1864, but in these adjustments he had not concurred, and the
proper notice had been given to lay the foundation for the in-
troduction of evidence as to the additional credits claimed ; that
he entered upon the discharge of his official duty as collector
on the 11th of March, 1863, and continued so to act until De-
cember 11th, 1863 ; and that his accounts were regularly trans-
mitted monthly, during his whole term of office,and at the end
thereof, and all prior to June 30, 1864. The counsel for the
plaintiffs asked the court to instruct the jury that Denison was
not entitled to any compensation as collector prior to May 15,
1863, the date on which he gave the bond and took the oath
of office. The court refused to give that instruction, but, in-
stead thereof, gave the following: that the government could
have properly refused to allow Denison to assume the office of
collector until he had taken the oath of office and given the
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requisite bond ; that for certain purposes he could not be an
officer until he had taken the oath and given the bond ; but, if
the jury found, that, after he had received his commission, the
government permitted him to discharge the duties of the office,
and accepted of his services therein, prior to the time of his
taking the oath and giving the bond, he was entitled to com-
pensation from the time when he commenced to discharge his
official duties and his services in the office were accepted by
the government; and, that, it being admitted that he had col-
lected the sum of $577,791.28, he was entitled to compensation
at the rate of $833,33% per month during the time he held the
office of collector, counting from the time when, after receiving
his commission, he was permitted by the government to dis-
charge the duties of the office and his services were accepted
therein, although, during a portion of such time, he had not
taken his official oath, nor given his official bond. To this re-
fusal and instruction there was an exception by the plaintiffs.

It is contended that there was error in the instruction that
the collector was entitled to compensation for the time before
he took the oath and gave the bond. His commission was
dated March 4, 1863, and the government permitted him to
discharge the duties of the office, and accepted of his services,
from March 11, 1863. At that time the act of July 2, 1862,
12 Stat. 502, was in force, which provided that every person
appointed to any office of profit under the government, in any
civil department of the public service, except the President,
should, “ before entering upon the duties of such office, and be-
fore being entitled to any of the salary or other emoluments
thereof, take and subscribe” an oath or affirmation, the form
of which is given. Section 4 of the act of July 1, 1862, 12
Stat. 433, provided that, before any collector of internal revenue
should “enter upon the duties of his office,” he should give 2
specified bond, with sureties.

The compensation to which Denison was entitled was at the
rate of $10,000 a year, under section 34 of the act of July 1,
1862, 12 Stat. 445. That section allows the compensation 0
the collector “ appointed,” in full compensation for his services
and those of his deputies. The compensation is by a speciﬁed
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percentage commission, to be computed on the moneys “ paid
over and accounted for under the instructions of the Treasury
Department,” the commissions not to exceed $10,000 a year,
in any case. The compensation is given by the statute to the
collector, when appointed, and is based wholly on the amount
of moneys paid over and accounted for. If he is appointed,
and acts, and collects the moneys, and pays them over and
accounts for them, and the government accepts his services
and receives the moneys, his title to the compensation neces-
sarily acerues, unless there is a restriction growing out of the
fact that another statute says that he must take the oath “ be-
fore being entitled to any of the salary or other emoluments
of the office. DBut, we are of opinion that the statute is satis-
fied by holding that his title to receive, or retain, or hold, or
appropriate, the commissions as compensation, does not arise
until he takes and subscribes the oath or affirmation, but that,
when he does so, his compensation is to be computed on moneys
collected by him, from the time when, under his appointment,
he began to perform services as collector, which the government
accepted, provided he has paid over and accounted for such
moneys. This was, in substance, the charge given, and it was
correct.

The counsel for the plaintiffs requested the court to instruct
the jury, that, during the time Denison was collector, the law
did not provide for the reimbursement to collectors of internal
revenue of any amount expended by them for advertisements ;
and that, there being no proof that the Secretary of the Treas-
ury had ever made any allowance to Denison for amounts ex-
pended by him for advertisements, nothing could be allowed
to the defendants for advertising. The court refused to give
that instruction, but gave the following: that if, in accord-
ance with the terms of the statute, defendant Denison was re-
quired, as collector of internal revenue, to make, and did make,
I certain newspapers, certain advertisements, for which he
Was required to pay, and did pay, and if, also, the jury found
that the amounts so paid were reasonable and proper amounts,
he was entitled to a credit for the amounts so paid by him, al-
though the Secretary of the Treasury had made no allowance
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to him therefor.” To this refusal and instruction the plaintiffs
excepted.

The 19th section of the act of July 1, 1862, 12 Stat. 439,
required the collector to give notices, by advertisement, that
duties were due and payable, and to advertise notices of the
sale of articles distrained. The item of $777 for bills for ad-
vertising was disallowed by the accounting officers, because
section 34 of the act of July 1, 1862, before cited, after pro-
viding for compensation, went on to say that there should also
be allowed to the collector his necessary and reasonable ex-
penses for stationery and blank books used in the performance
of his official duties, to be paid out of the treasury, after being
duly examined and certified by the Commissioner of Internal
Revenue, and did not include expenses for advertising, and
they were not included until provided for, by amendment, by
the act of March 3, 1865, 13 Stat. 469, which took effect
April 1, 1865. But we are of opinion, that, as the statute
required the advertisements to be made, the collector was en-
titled to a credit for the reasonable and proper amounts paid
therefor, although such amounts were not formally allowed or
certified. It was submitted to the jury to say whether the col-
lector made and paid for the advertisements, and whether they
were such as fell within those named in the statute, and
whether the amounts paid for them were reasonable and
proper. The instruction given is not open to the criticism
made, that it submitted to the jury a question of law. It was
not left to the jury to determine whether the advertising for
which credit was claimed was such as the collector was re-
quired to make, in the sense that it was left to the jury to
determine what advertisements the law required to be made.
But it must be inferred, that the court explained the statute as
to the advertisements, and the fair meaning of the instruction
is, that it was left to the jury to say whether, in view of the
advertisements which the statute, as explained by the court,
required, those made by the collector were such advertisements.
and were made, and were paid for, and were reasonable and
proper in amount.

In Andrews v. United States, 2 Story, 202, which was a suit
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on the bond of a collector of customs, Mr. Justice Story held,
that expenditures, by a collector of customs, for office rent,
fuel, clerk hire, and stationery were properly to be deemed
incidents to the office, and ought, therefore, to be allowed as
proper charges against the United States, and as a set-off in
the suit. In that case, the statute required the collector to
keep and transmit accounts of those particular expenditures.
The Treasury Department disallowed them, but the court held,
that the statute contemplated their allowance, and that the
collector had a right to be reimbursed their amount, even
though he did not keep or transmit the accounts of them.
The view taken was, that, if a claim, though not strictly of a
legal nature, was ex wquo et bono due to the defendant, for
moneys expended on account of, and for the benefit of, the
United States, he was entitled to an allowance and compensa-
tion therefor, upon the footing of a quantum merwit, under § 3
of the act of March 8, 1797, 1 Stat. 514. That statute is now
embodied in § 957 of the Revised Statutes, which provides that,
in all suits against a person accountable for public moneys, he
may show that he is equitably entitled to credits which have
been rejected. In United States v. Wilkins, 6 Wheat., 135,
144, this court said, of § 3 of the act of 1797, that it supposed
that “not merely legal but equitable credits ought to be al-
lowed to debtors of the United States, by the proper officers
of the Treasury;” that all such credits could be allowed at
the trial of the suit; and that a judgment was required for
such sum only as the defendant, in equity and justice, should
be proved to owe to the United States. This view was af-
firmed in @ratiot v. United States, 15 Pet. 336, 870, and in
Watkins v. United States, 9 Wall. 759, 765.

In the present case, the statute required the advertisements
to be made, and there is nothing in it which implies that they
are to be paid for out of the compensation to be allowed, or
that they are not to be reimbursed because they are not named
with stationery and blank books, or because « advertising ”
was first inserted in the act of 1865. In section 115 of the
same act of July 1, 1862, 12 Stat. 488, it was provided, that
the pay of collectors should be paid out of the accruing inter-
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nal duties or taxes, before they were paid into the Treasury,
and $500,000 was appropriated “ for the purpose of paying”
various specified expenses, including “advertising and any
other expenses of carrying this act into effect.” This advertis-
ing was an expense of carrying the act into effect, and was
aside from the pay of the collector, and was to be paid out of
the Treasury, as an expense. The allowance of it by the ac-
counting officers or otherwise was not a prerequisite to the
right of Denison to have it credited to him in this suit.  Camp-
bell v. United States, 107 U. S., 407.

The judgment of the Circuit Court is ajfirmed.

ELK ». WILKINS.

IN ERROR TO THE OIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF NEBRASKA.

Argued April 28, 1884.—Decided November 3, 1884.

An Indian, born a member of one of the Indian tribes within the United States,
which still exists and is recognized as a tribe by the government of the
United States, who has voluntarily separated himself from his tribe, and
taken up his residence among the white citizens of a State, but who has not
been naturalized, or taxed, or recognized as a citizen, either by the United
States or by the State, is not a citizen of the United States, within the
meaning of the first section of the Fourteenth Article of Amendment of the
Constitution.

A petition alleging that the plaintiff is an Indian, and was born within the
United States, and has severed his tribal relation to the Indian tribes, and
fully and completely surrendered himself to the jurisdiction of the United
States, and still so continues subject to the jurisdiction of the United States,
and is a bona fide resident of the State of Nebraska and city of Omaha, does
not show that he is a citizen of the United States under the Fourteenth Ar-
ticle of Amendment of the Constitution.

This is an action brought by an Indian, in the Circuit Court
of the United States for the District of Nebraska, against the
registrar of one of the wards of the city of Omaha, for refusing
to register him as a qualified voter therein. The petition Was
as follows:
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«John Elk, plaintiff, complains of Charles Wilkins, defend-
ant, and avers that the matter in dispute herein exceeds the
sum of five hundred dollars, to wit, the sum of six thousand
dollars, and that the matter in dispute herein arises under the
Constitution and laws of the United States; and, for cause of
action against the defendant, avers that he, the plaintiff, is an
Indian, and was born within the United States ; that more than
one year prior to the grievances hereinafter complained of he
had severed his tribal relation to the Indian tribes, and had
fully and completely surrendered himself to the jurisdiction of
the United States, and still so continues subject to the jurisdic-
tion of the United States; and avers that, under and by virtue
of the Fourteenth Amendment to the Constitution of the
United States, he is a citizen of the United States, and entitled
fo the right and privilege of citizens of the United States.

“That on the sixth day of April, 1880, there was held in the
city of Omaha, (a city of the first class, incorporated under the
general laws of the State of Nebraska providing for the incor-
poration of cities of the first class,) a general election for the
election of members of the city council and other officers for
said city.

“That the defendant, Charles Wilkins, held the office of and
acted as registrar in the fifth ward of said city, and that.as said
registrar it was the duty of such defendant to register the
names of all persons entitled to exercise the elective franchise
in said ward of said city at said general election.

“That this plaintiff was a citizen of and had been a bona fide
resident of the State of Nebraska for more than six months
prior to said sixth day of April, 1880, and had been a bona fide
resident of Douglas County, wherein the city of Omaha is situ-
ate, for more than forty days, and in the fifth ward of said city
more than ten days prior to the said sixth day of April, and
was such citizen and resident at the time of said election, and
at the time of his attempted registration, as hereinafter set
forth, and was in every way qualified, under the laws of the
State of Nebraska and of the city of Omaha, to be registered
as a voter and to cast a vote at said election, and complied
with the laws of the city and State in that behalf.
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“That on or about the fifth day of April, 1880, and prior to
sald election, this plaintiff presented himself to said Charles
Wilkins, as such registrar, at his office, for the purpose of hav-
ing his name registered as a qualified voter, as provided by law,
and complied with all the provisions of the statutes in that
regard, and claimed that, under the Fourteenth and Fifteenth
Amendments to the Constitution of the United States, he was
a citizen of the United States, and was entitled to exercise the
elective franchise, regardless of his race and color; and that
said Wilkins, designedly, corruptly, wilfully and maliciously,
did then and there refuse to register this plaintiff, for the sole
reason that the plaintiff was an Indian, and therefore not a
citizen of the United States, and not, therefore, entitled to vote,
and on account of his race and color, and with the wilful, ma.
licious, corrupt and unlawful design to deprive this plaintiff of
his right to vote at said election, and of his rights, and all other
Indians of their rights, under said Fourteenth and Fifteenth
Amendments to the Constitution of the United States, on
account of his and their race and color.

“That on the sixth day of April this plaintiff presented him-
self at the place of voting in said ward, and presented a ballot
and requested the right to vote, where said Wilkins, who was
then acting as one of the judges of said election in said ward,
in further carrying out his wilful and malicious designs afore-
said, declared to the plaintiff and to the other election officers
that the plaintiff was an Indian and not a citizen and not en-
titled to vote, and said judges and clerks of election refused to
receive the vote of the plaintiff, for that he was not registered
as required by law.

“ Plaintiff avers the fact to be that by reason of said wilful.
unlawful, corrupt and malicious refusal of said defendant to
register this plaintiff, as provided by law, he was deprived of
his right to vote at said election, to his damage in the sum of
$6,000.

“ Wherefore plaintiff prays judgment against defendant for
$6,000, his damages, with costs of suit.”

The defendant filed a general demurrer for the following
causes: 1st. That the petition did not state facts sufficient to
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constitute a cause of action. 2d. That the court had no juris-
diction of the person of the defendant. 38d. That the court
had no jurisdiction of the subject of the action.

The demurrer was argued before Judge McCrary and Judge
Dundy, and sustained ; and the plaintiff electing to stand by
his petition, judgment was rendered for the defendant, dis-
missing the petition with costs. The plaintiff sued out this
writ of error.

By the Constitution of the State of Nebraska, article 7, sec-
tion 1, “ Every male person of the age of twenty-one years or
upwards, belonging to either of the following classes, who
shall have resided in the State six months, and in the county,
precinet or ward for the term provided by law, shall be an
elector. First. Citizens of the United States. Second. Persons
of foreign birth who shall have declared their intention to be-
come citizens, conformably to the laws of the United States on
the subject of naturalization, at least thirty days prior to an
election.”

By the statutes of Nebraska, every male person of the age
of twenty-one years or upwards, belonging to either of the
two classes so defined in the Constitution of the State, who
shall have resided in the State six months, in the county forty
days, and in the precinct, township or ward ten days, shall be
an elector ; the qualification of electors in the several wards of
cities of the first class (of which Omaha is one) shall be the
saie as in precincts ; it is the duty of the registrar to enter in
the register of qualified voters the name of every person who
applies to him to be registered, and satisfies him that he is
qualified to vote under the provisions of the election laws of
the State; and at all municipal, as well as county or State
elections, the judges of election are required to check the
hame, and receive and deposit the ballot, of any person whose
flame appears on the register. Compiled Statutes of Nebraska
of 1881, ch. 26, § 8; ch. 13, § 14; ch. 76, §§ 6, 13, 19.

; Mr. A. J. Poppleton and Mr. John L. Webster for plaintift
in error,

Mr. G. M. Lambertson for defendant in error.
VOL CXI1—7
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Mgz. Justice Gray delivered the opinion of the court. He
stated the facts in the foregoing language, and continued :

The plaintiff, in support of his action, relies on the first
clause of the first section of the Fourteenth Article of Amend-
ment of the Constitution of the United States, by which * all
persons born or naturalized in the United States, and subject
to the jurisdiction thereof, are citizens of the United States
and of the State wherein they reside;” and on the Fifteenth
Article of Amendment, which provides that “the right of
citizens of the United States to vote shall not be denied or
abridged by the United States or by any State on account of
race, color, or previous condition of servitude.”

This being a suit at common law, in which the matter in
dispute exceeds $500, arising under the Constitution of the
United States, the Circuit Court had jurisdiction of it under
the act of March 3, 1875, ch. 137, § 1, even if the parties
were citizens of the same State. 18 Stat. 470; Ames v.
Kansas, 111 U. 8. 449. The judgment of that court, dis-
missing the action with costs, must have proceeded upon the
merits, for, if the dismissal had been for want of jurisdiction,
no costs could have been awarded. Zhe Mayor v. Cooper, b
Wall. 247; Mansfield & Coldwater Railway v. Swan, 111 1.
S.379. And the only point argued by the defendant in this
court is whether the petition sets forth facts enough to consti-
tute a cause of action.

The decision of this point, as both parties assume in their
briefs, depends upon the question whether the legal conclusion,
that under and by virtue of the Fourteenth Amendment of the
Constitution the plaintiff is a citizen of the United States, is
supported by the facts alleged in the petition and admitted by
the demurrer, to wit : The plaintiff is an Indian, and was born
in the United States, and has severed his tribal relation to the
Indian tribes, and fully and completely surrendered himself to
the jurisdiction of the United States, and still continues to be
subject to the jurisdiction of the United States, and is a bone
Jide resident of the State of Nebraska and city of Omaha.

The petition, while it does not show of what Indian tribe
the plaintiff was a member, yet, by the allegations that he 13
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an Indian, and was born within the United States,” and that
“he had severed his tribal relation to the Indian tribes,” clearly
implies that he was born a member of one of the Indian tribes
within the limits of the United States, which still exists and is
recognized as a tribe by the government of the United States.
Though the plaintiff alleges that he “had fully and completely
surrendered himself to the jurisdiction of the United States,”
he does not allege that the United States accepted his surren-
der, or that he has ever been naturalized, or taxed, or in any
way recognized or treated as'a citizen, by the State or by the
United States. Nor is it contended by his counsel that there
is any statute or treaty that makes him a citizen.

The question then is, whether an Indian, born a member of
one of the Indian tribes within the United States, is, merely by
reason of his birth within the United States, and of his after-
wards voluntarily separating himself from his tribe and taking
up his residence among white citizens, a citizen of the United
States, within the meaning of the first section of the Fourteenth
Amendment of the Constitution.

Under the Constitution of the United States, as originally
established, “ Indians not taxed ” were excluded from the per-
sons according to whose numbers representatives and direct

taxes were apportioned among the several States; and Con-
gress had and exercised the power to regulate commerce with
the Indian tribes, and the members thereof, whether within or
without the boundaries of one of the States of the Union. The
Indian tribes, being within the territorial limits of the United
States, were not, strictly speaking, foreign States; but they
were alien nations, distinet political communities, with whom
the United States might and habitually did deal, as they
thought fit, either throﬁgh treaties made by the President and
Senate, or through acts of Congress in the ordinary forms of
legislation. The members of those tribes owed immediate
allegiance to their several tribes, and were not part of the
people of the United States. They were in a dependent con-
dition, a state of pupilage, resembling that of a ward to his
guardian. Indians and their property, exempt from taxation
by treaty or statute of the United States, could not be taxed
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to igshude tbﬁ Constitution, art. 1, sects. 2, 8 ; art. 2, sect. 2;
@rokee Nation v. Georgia, 5 Pet. 1; Worcester v. Georgia,

O Pet. 515, United States v. Rogers, 4 How. 567; United
States v. Holliday, 3 Wall. 407 ; Case of the Kansas Indians,
5 Wall. 737; Case of the New York Indians, 5 Wall. 761;
Case of the Cherokee Tobacco, 11 Wall. 616 ; United States .
Whiskey, 93 U. 8. 188 5 Pennock v. Commassioners, 103 U. S,
44; Crow Dog's Case, 109 U. S. 556 ; Goodell v. Jackson, 20
Johns. 693 ; Hastings v. Farmer, 4 N. Y. 298.

The alien and dependent condition of the members of the
Indian tribes could not be put off at their own will, without
the action or assent of the United States. They were never
deemed citizens of the United States, except under explicit
provisions of treaty or statute to that effect, either declaring a
certain tribe, or such members of it as chose to remain behind
on the removal of the tribe westward, to be citizens, or author-
izing individuals of particular tribes to become ecitizens on
application to a court of the United States for naturalization,
and satisfactory proof of fitness for civilized life ; for examples
of which see treaties in 1817 and 1835 with the Cherokees, and
in 1820, 1825 and 1830 with the Choctaws, 7 Stat. 159, 211,
236, 335, 483, 488; Wilson v. Walil, 6 Wall. 83 ; Opinion of
Attorney-General Taney, 2 Opinions of Attorneys General,
462; in 1855 with the Wyandotts, 10 Stat. 1159 ; Kerrahoo V.
Adams, 1 Dillon, 344, 346 ; Gray v. Coffman, 3 Dillon, 393;
Hicks v. Butrick, 3 Dillon, 413 ; in 1861 and in March, 1866,
with the Pottawatomies, 12 Stat. 1192 ; 14 Stat. 763 ; in 1862
with the Ottawas, 12 Stat. 1237 ; and the Kickapoos, 13 Stat.
624 ; and acts of Congress of March 3, 1839, ch. 83, § 7, con-
cerning the Brothertown Indians, and of March 3, 1843, ch.
101, § 7, August 6, 1846, ch. 88, and March 3, 1865, ch. 127,
§ 4, concerning the Stockbridge Indians, 5 Stat. 351, 647; 9
Stat. 55 ; 13 Stat. 562. See also treaties with the Stockbridge
Indians in 1848 and 1856, 9 Stat. 955 ; 11 Stat. 667 ; 7 Opin-
ions of Attorneys General, 746.

Chief Justice Taney, in the passage cited for the plaintiff
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from his opinion in Seott v. Sandford, 19 How. 393, 404, did not
affirm or imply that either the Indian tribes, or individual
members of those tribes, had the right, beyond other foreigners,
to become citizens of their own will, without being naturalized
by the United States. Mis words were: “They” (the Indian
ti‘ibes) “may, without doubt, like the subjects of any foreign
government, be naturalized by the authority of Congress, and
become citizens of a State, and of the United States; and if
an individual should leave his nation or tribe, and take up his
abode among the white population, he would be entitled to all
the rights and privileges which would belong to an emigrant
from any other foreign people.” But an emigrant from any
foreign State cannot become a citizen of the United States
without a formal renunciation of his old allegiance, and an ac-
ceptance by the United States of that renunciation through
such form of naturalization as may be required by law.

The distinction between citizenship by birth and citizenship
by naturalization is clearly marked in the provisions of the
Constitution, by which “no person, except a natural born eitizen,
ora citizen of the United States at the time of the adoption of
this Constitution, shall be eligible to the office of President ;”
and “the Congress shall have power to establish an uniform
rule of naturalization.” Constitution, art. 2, sect. 1; art. 1,
sect. 8.

By the Thirteenth Amendment of the Constitution slavery was
prohibited. The main object of the opening sentence of the
Fourteenth Amendment was to settle the question, upon which
there had been a difference of opinion throughout the country
and in this court, as to the citizenship of free negroes (Seott v.
Sondford, 19 How. 393); and to put it beyond doubt that all
persons, white or black, and whether formerly slaves or not,
born or naturalized in the United States, and owing no alle-
glance to any alien power, should be citizens of the United
States and of the State in which they reside. Slaughter-Houwse
Cuses, 16 Wall. 36, 78 ; Strauder v. West Virginia, 102 U. 8.
303, 306.

This section contemplates two sources of citizenship, and two
sources only: birth and naturalization. The persons declared
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to be citizens are ““all persons born or naturalized in the United
States, and subject to the jurisdiction thereof.” The evident
meaning of these last words is, not merely subject in some re-
spect or degree to the jurisdiction of the United States, but
completely subject to their political jurisdiction, and owing
them direct and immediate allegiance. And the words relate
to the time of birth in the one case, as they do to the time of
naturalization in the other. Persons not thus subject to the
jurisdiction of the United States at the time of birth cannot
become so afterwards, except by being naturalized, either indi-
vidually, as by proceedings under the naturalization acts, or col-
lectively, as by the force of a treaty by which foreign territory
is acquired.

Indians born within the territorial limits of the United
States, members of, and owing immediate allegiance to, one of
the Indian tribes (an alien, though dependent, power), although
in a geographical sense born in the United States, are no more
“born in the United States and subject to the jurisdiction
thereof,” within the meaning of the first section of the Fourteenth
Amendment, than the children of subjects of any foreign
government born within the domain of that government, or
the children born within the United States, of ambassadors
or other public ministers of foreign nations.

This view is confirmed by the second section of the Fourteenth
Amendment, which provides that “representatives shall be ap-
portioned among the several States according to their respective
numbers, counting the whole number of persons in each State,
excluding Indians not taxed.” Slavery having been abolished,
and the persons formerly held as slaves made citizens, this
clause fixing the apportionment of representatives has abro-
gated so much of the corresponding clause of the original Con-
stitution as counted only threefifths of such persons. But
Indians not taxed are still excluded from the count, for the
reason that they are not citizens. Their absolute exclusion from
the basis of representation; in which all other persons are oW
included, is wholly inconsistent with their being considered
citizens.

So the further provision of the second section for a propor-
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tionate reduction of the basis of the representation of any State
in which the right to vote for presidential electors, representa-
tives in Congress, or executive or judicial officers or members
of the legislature of a State, is denied, except for participa-
tion in rebellion or other crime, to ““ any of the male inhabitants
of such State, being twenty-one years of age and citizens of the
United States,” cannot apply to a denial of the elective fran-
chise to Indians not taxed, who form no part of the people
entitled to representation.

It is also worthy of remark, that the language used, about
the same time, by the very Congress which framed the Four-
teenth Amendment, in the first section of the Civil Rights Act
of April 9, 1866, declaring who shall be citizens of the United
States, is “all persons born in the United States, and not sub-
Ject to any foreign power, excluding Indians not taxed.” 14
Stat. 27; Rev. Stat. § 1992.

Such Indians, then, not being citizens by birth, can only be-
come citizens in the second way mentioned in the Fourteenth
Amendment, by being “ naturalized in the United States,” by
or under some treaty or statute.

The action of the political departments of the government,
not only after the proposal of the Amendment by Congress to
the States in June, 1866, but since the proclamation in July,
1865, of its ratification by the requisite number of States, ac-
cords with this construction.

While the Amendment was pending before the legislatures
of the several States, treaties containing provisions for the
naturalization of members of Indian tribes as citizens of the
United States were made on J uly 4, 1866, with the Dela-
wares, in 1867 with various tribes in Kansas, and with the
Pottawatomies, and in April, 1868, with the Sioux. 14 Stat.
94, 796 ; 15 Stat. 513, 532, 533, 637.

The treaty of 1867 with the Kansas Indians strikingly illus-
trgtes the principle that no one can become a citizen of a nation
without its consent, and directly contradicts the supposition
t}‘la.t a member of an Indian tribe can at will be alternately a
atizen of the United States and a member of the tribe.

That treaty not only provided for the naturalization of mem-
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bers of the Ottawa, Miami, Peoria, and other tribes, and their
families, upon their making declaration, before the District
Court of the United States, of their intention to become citi-
zens; 15 Stat. 517, 520, 521; but, after reciting that some of
the Wyandotts, who had become citizens under the treaty of
1855, were “unfitted for the responsibilities of citizenship;”
and enacting that a register of the whole people of this tribe,
resident in Kansas or elsewhere, should be taken, under the
direction of the Secretary of the Interior, showing the names
of “all who declare their desire to be and remain Indians and
in a tribal condition,” and of incompetents and orphans as de-
scribed in the treaty of 1855, and that such persons, and those
only, should thereafter constitute the tribe; it provided that
“no one who has heretofore consented to become a citizen, nor
the wife or children of any such person, shall be allowed to
become members of the tribe, except by the free consent of the
tribe after its new organization, and unless the agent shall
certify that such party is, through poverty or incapacity, unfit
to continue in the exercise of the responsibilities of citizenship
of the United States, and likely to become a public charge.”
15 Stat. 514, 516.

Since the ratification of the Fourteenth Amendment, Con-
gress has passed several acts for naturalizing Indians of certain
tribes, which would have been superfluous if they were, or
might become, without any action of the government, citizens
of the United States.

By the act of July 15, 1870, ch. 296, § 10, for instance. it
was provided that if at any time thereafter any of the Winne-
bago Indians in the State of Minnesota should desire'to become
citizens of the United States, they should make application to
the District Court of the United States for the District of Min-
nesota, and in open court make the same proof and take the
same oath of allegiance as is provided by law for the naturali-
zation of aliens, and should also make proof to the satisfaction
of the court that they were sufficiently intelligent and prudent
to control their affairs and interests, that they had adopted
the habits of civilized life, and had for at least five years before
been able to support themselves and their families; and there:
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upon they should be declared by the court to be citizens of the
United States, the declaration entered of record, and a certifi-
cate thereof given to the applicant; and the Secretary of the
Interior, upon presentation of that certificate, might issue to
them patents in fee simple, with power of alienation, of the
lands already held by them in severalty, and might cause to
be paid to them their proportion of the money and effects of
the tribe held in trust under any treaty or law of the United
States ; and thereupon such persons should cease to be mem-
bers of the tribe, and the lands so patented to them should be
subject to levy, taxation, and sale, in like manner with the
property of other citizens. 16 Stat. 361. By the act of March
3, 1873, ch. 332, § 8, similar provision was made for the natural-
ization of any adult members of the Miami tribe in Kansas, and
of their minor children. 17 Stat. 632. And the act of March
3, 1865, ch. 127, before referred to, making corresponding pro-
vision for the naturalization of any of the chiefs, warriors, or
heads of families of the Stockbridge Indians, is re-enacted in
section 2312 of the Revised Statutes.

The act of January 25, 1871, ch. 38, for the relief of the
Stockbridge and Munsee Indians in the State of Wisconsin,
provided that “ for the purpose of determining the persons who
are members of said tribes and the future relation of each to
the government of the United States,” two rolls should be pre-
pared under the direction of the Commissioner of Indian Affairs,
signed by the sachem and councillors of the tribe, certified by
the person selected by the Commissioner to superintend the
same, and returned to the Commissioner; the one, to be de-
nominated the citizen roll, of the names of all such persons of full
age, and their families, “as signify their desire to separate
their relations with said tribe, and to become citizens of the
United States,” and the other, to be denominated the Indian
roll, of the names of all such “as desire to retain their tribal
character and continue under the care and guardianship of
the United States;” and that those rolls, so made and re-
turned, should be held as a full surrender and relinquishment,
on the part of all those of the first class, of all claims to be
known or considered as members of the tribe, or to be interested
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in any provision made or to be made by the United States for
its benefit, “ and they and their descendants shall thenceforth
be admitted to all the rights and privileges of citizens of the
United States.” 16 Stat. 406.

The Pension Act exempts Indian claimants of pensions for
service in the army or navy from the obligation to take the
oath to support the Constitution of the United States. Act of
March 3, 1873, ch. 234, § 28; 17 Stat. 574; Rev. Stat. § 4721.

The recent statutes concerning homesteads are quite incon-
sistent with the theory that Indians do or can make themselves
independent citizens by living apart from their tribe. The act
of March 3, 1875, ch. 131, § 15, allowed to “ any Indian born
in the United States, who is the head of a family, or who has
arrived at the age of twenty-one years, and who has abandoned,
or may hereafter abandon, his tribal relations,” the benefit of
the homestead acts, but only upon condition of his ‘ making
satisfactory proof of such abandonment, under rules to be pre-
scribed by the Secretary of the Interior ;” and further provided
that his title in the homestead should be absolutely inalienable
for five years from the date of the patent, and that he should
be entitled to share in all annuities, tribal funds, lands and
other property, as if had maintained his tribal relations. 18
Stat. 420. And the act of March 3, 1884, ch. 180, § 1, while it
allows Indians “located on public lands” to ¢ avail themselves
of the homestead laws as fully and to the same extent as may
now be done by citizens of the United States,” provides that
the form and the legal effect of the patent shall be that the
United States does and will hold the land for twenty-five years
in trust for the Indian making the entry, and his widow and
heirs, and will then convey it in fee to him or them. 23 Stat.
96.

The national legislation has tended more and more towards
the education and civilization of the Indians, and fitting them
to be citizens. But the question whether any Indian tribes, or
any members thereof, have become so far advanced in civiliza-
tion, that they should be let out of the state of pupilage, and
admitted to the privileges and responsibilities of citizenship, 15
a question to be decided by the nation whose wards they are
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and whose citizens they seek to become, and not by each Indian
for himself.

There is nothing in the statutes or decisions, referred to
by counsel, to control the conclusion to which we have been
brought by a consideration of the language of the Fourteenth
Amendment, and of the condition of the Indians at the time
of its proposal and ratification.

The act of July 27, 1868, ch. 249, declaring the right of ex-
patriation to be a natural and inherent right of all people, and
reciting that “in the recognition of this principle this govern-
ment has freely received emigrants from all nations, and in-
vested them with the rights of citizenship,” while it affirms the
right of every man to expatriate himself from one country,
contains nothing to enable him to become a citizen of another,
without being naturalized under its authority. 15 Stat 223;
Rev. Stat. § 1999.

The provision of the act of Congress of March 3, 1871, ch.
120, that “ hereafter no Indian nation or tribe within the terri-
tory of the United States shall be acknowledged or recognized
as an independent nation, tribe or power with whom the United
States may contract by treaty,” is coupled with a provision
that the obligation of any treaty already lawfully made is not
to be thereby invalidated or impaired; and its utmost possible
effect is to require the Indian tribes to be dealt with for the
future through the legislative and not through the treaty-
making power. 16 Stat. 566 ; Rev. Stat. § 2079.

In the case of United States v. Elm, 28 Int. Rev. Rec. 419,
decided by Judge Wallace in the District Court of the United
States for the Northern District of New York, the Indian who
was held to have a right to vote in 1876 was born in the State
of New York, one of the remnants of a tribe which had ceased
to exist as a tribe in that State; and by a statute of the State
it had been enacted that any native Indian might purchase,
take, hold and convey lands, and, whenever he should have
become a freeholder to the value of one hundred dollars, should
b@ liable to taxation, and to the civil jurisdiction of the courts,
In the same manner and to the same extent as a citizen. N. Y.
Stat. 1843, ch. 87. The condition of the tribe from which he
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derived his origin, so far as any fragments of it remained within
the State of New York, resembled the condition of those Indian
nations of which Mr. Justice Johnson said in Fletcher v. Peck,
6 Cranch, 87, 146, that they “have totally extinguished their
national fire, and submitted themselves to the laws of the
States;” and which Mr. Justice McLean had in view, when
he observed in Worcester v. Georgia, 6 Pet. 515, 580, that in
some of the old States, “ where small remnants of tribes re-
main, surrounded by white population, and who, by their
reduced numbers, had lost the power of self-government, the
laws of the State have been extended over them, for the pro-
tection of their persons and property.” See also, as to the con-
dition of Indians in Massachusetts, remnants of tribes never
recognized by the treaties or legislative or executive acts of the
United States as distinct political communities, Danzell v. Web-
quish, 108 Mass. 183 ; Pells v. Webquish, 129 Mass. 469 ; Mass.
Stat. 1862, ch. 184 ; 1869, ch. 463.

The passages cited as favorable to the plaintiff from the opin-
ions delivered in Zx parte Kenyon, 5 Dillon, 385, 390, in fi
parte Reynolds, 5 Dillon, 394, 397, and in Uneted States v.
Crook, 5 Dillon, 453, 464, were obiter dicta. The Case of Rey-
nolds was an indictment in the Circuit Court of the United
States for the Western District of Arkansas for a murder in
the Indian country, of which that court had jurisdiction if
either the accused or the dead man was not an Indian, and was
decided by Judge Parker in favor of the jurisdiction, upon the
ground that both were white men, and that, conceding the one
to be an Indian by marriage, the other never was an Indian in
any sense. 5 Dillon, 397, 404. Each of the other two cases
was a writ of habeas corpus; and any person, whether a citi
zen or not, unlawfully restrained of his liberty, is entitled to
that writ. Case of the Hottentot Venus, 13 East, 195 Case of
Dos Santos, 2 Brock. 493 ; In re Kaine, 14 How. 103. In Aen-
yon’s Case, Judge Parker held that the court in which the
prisoner had been convicted had no jurisdiction of the subject
matter, because the place of the commission of the act Was
beyond the territorial limits of its jurisdiction, and, as was truly
said, “this alone would be conclusive of this case.” 5 Dillon,




ELK ». WILKINS.

Opinion of the Court.

390. In United States v. Crook, the Ponca Indians were dis-
charged by Judge Dundy because the military officers who
held them were taking them to the Indian Territory by force
and without any lawful authority; 5 Dillon, 468; and in the
case at bar, as the record before us shows, that learned judge
concurred in the judgment below for the defendant.

The law upon the question before us has been well stated by
Judge Deady in the District Court of the United States for the
District of Oregon. In giving judgment against the plaintiff
in a case resembling- the case at bar, he said: “Being born a
member of ¢ an independent political community ’—the Chinook
—he was not born subject to the jurisdiction of the United
States—not born in its allegiance.” MeKay v. Campbell, 2
Sawyer, 118, 134. And in a later case he said: “But an
Indian cannot make himself a citizen of the United States
without the consent and co-operation of the government. The
fact that he has abandoned his nomadic life or tribal relations,
and adopted the habits and manners of civilized people, may be
a good reason why he should be made a citizen of the United
States, but does not of itself make him one. To be a citizen of
the United States is a political privilege which no one, not
born to, can assume without its consent in some form. The
Indians in Oregon, not being born subject to the jurisdiction of
the United States, were not born citizens thereof, and I am not
aware of any law or treaty by which any of them have been
made so since.”  United States v. Osborne, 6 Sawyer, 406, 409.

Upon the question whether any action of a State can confer
rights of citizenship on Indians of a tribe still recognized by
the United States as retaining its tribal existence, we need not,
and do not, express an opipion, because the State of Nebraska
1s not shown to have taken any action affecting the condition
of this plaintiff. See Chirac v. Chirac, 2 Wheat. 259 ; Fellows
V. Blacksmith, 19 How. 866 ; United States v. Holliday, 3 Wall.
407, 4205 United States v. Joseph, 94 TU. 8. 614, 618.

The plaintiff, not being a citizen of the United States under
the Fourteenth Amendment of the Constitution, has been
deprived of no right secured by the Fifteenth Amendment,
and cannot maintain this action. Judgment affirmed.
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Mg. Justice Harran, with whom concurred M=. Jusrice
‘Woons, dissenting.

Mr. Justice Woods and myself feel constrained to express
our dissent from the interpretation which our brethren give
to that clause of the Fourteenth Amendment which provides
that “all persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the [/nited
States and of the State wherein they reside.”

The case, as presented by the record, is this: John Elk, the
plaintift in error, is a person of the Indian race. Ile was born
within the territorial limits of the United States. Iis parents
were, at the time of his birth, members of one of the Indian
tribes in this country. More than a year, however, prior to
his application to be registered as a voter in the city of Omaha,
he had severed all relations with his tribe, and, as he alleges,
fully and completely surrendered himself to the jurisdiction of
the United States. Such surrender was, of course, involved in
his act of becoming, as the demurrer to the petition admits
that he did become, a bona fide resident of the State of Ne-
braska. When he applied in 1880 to be registered as a voter,
he possessed, as is also admitted, the qualifications of age and
residence in State, county, and ward, required for electors by
the Constitution and laws of that State. It is likewise con-
ceded that he was entitled to be so registered, if, at the time
of his application, he was a citizen of the United States; for,
by the Constitution and laws of Nebraska every citizen of the
United States, having the necessary qualifications of age and
residence in State, county, and ward, is entitled to vote.
Whether he was such citizen is the single question presented
by this writ of error.

It is said that the petition contains no averment that Elk was
taxed in the State in which he resides, or had ever been treated
by her as a citizen. It is evident that the court would not have
held him to be a citizen of the United States, even if the peti-
tion had contained a direct averment that he was taxed; be-
cause its judgment, in legal effect, is, that, although born within
the territorial limits of the United States, he could not, if at his
birth a member of an Indian tribe, acquire national citizenship
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by force of the Fourteenth Amendment, but only in pursuance
of some statute or treaty providing for his naturalization. It
would, therefore, seem unnecessary to inquire whether he was
taxed at the time of his application to be registered as a voter;
for, if the words “all persons born . . . in the United
States and subject to the jurisdiction thereof,” were not in-
tended to embrace Indians born in tribal relations, but who
subsequently became bona fide residents of the several States,
then, manifestly, the legal status of such Indians is not altered
by the fact that they are taxed in those States.

While denying that national citizenship, as conferred by that
amendment, necessarily.depends upon the inquiry whether the
person claiming it is taxed in the State of his residence, or has
property therein from which taxes may be derived, we submit
that the petition does sufficiently show that the plaintiff is
taxed, that is, belongs to the class which, by the laws of Ne-
braska, are subject to taxation. By the Constitution and laws of
Nebraska all real and personal property, in that State, are sub-
ject to assessment and taxation. Every person of full age
and sound mind, being a resident thereof, is required to list
all of his personal property for taxation. Const. Neb., art. 9,
§1; Compiled Stat. of Neb., ch. 77, pp. 400-1. Of these pro-
visions upon the subject of taxation this court will take judicial
notice. Good pleading did not require that they should be
set forth, at large, in the petition. Consequently, an averment
that the plaintiff is a citizen and bona fide resident of Nebraska
implies, in law, that he is subject to taxation, and is taxed, in
that State. TFurther: The plaintiff has become so far incor-
porated with the mass of the people of Nebraska that, being,
as the petition avers, a citizen and resident thereof, he consti-’
tutes a part of her militia. Comp. Stat. Neb., ch. 56. He
may, being no longer a member of an Indian tribe,sue and be
sued in her courts. And he is counted in every apportionment
of representation in the legislature; the requirement of her
Constitution being, that ¢the legislature shall apportion the
Senators and Representatives according to the number of in-
habitants, excluding Indians not taxed and soldiers and officers
of the United States army.” Const. Neb., art. 3, § 1.
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At the adoption of the Constitution there were, in many of
the States, Indians, not members of any tribe, who constituted
a part of the people for whose benefit the State governments
were established. This is apparent from that clause of article
1, section 3, which requires, in the apportionment of represent-
atives and direct taxes among the several States ‘ according to
their respective numbers,” the exclusion of ““ Indians not taxed.”
This implies that there were, at that time, in the United States,
Indians who were taxed, that is, were subject to taxation, by
the laws of the State of which they were residents. Indians
not taxed were those who held tribal relations, and, therefore,
were not subject to the authority of any State, and were sub-
ject only to the authority of the United States under the
power conferred upon Congress in reference to Indian tribes
in this country. The same provision is preserved in the Four
teenth Amendment ; for, now, as at the adoption of the Consti-
tution, Indians in the several States, who are taxed by their
laws, are counted in establishing the basis of representation in
Congress.

By the act of April 9, 1866, entitled “ An Act to protect all
persons in the United States in their civil rights, and furnish
means for their vindication ” (14 Stat. 27), it is provided that
‘“all persons born in the United States and not subject to any
foreign power, excluding Indians not taxed, are hereby de-
clared to be citizens of the United States.” This, so far as we
are aware, is the first general enactment making persons of the
Indian race citizens of the United States. Numerous statutes
and treaties previously provided for all the individual members
of particular Indian tribes becoming, in certain contingencies,
citizens of the United States. But the act of 1866 reached
Indians not in tribal relations. Beyond question, by that
act, national citizenship was conferred directly upon all persons
in this country, of whatever race (excluding only ¢ Indians not
taxed”), who were born within the territorial limits of the
United States, and were not subject to any foreign power
Surely every one must admit that an Indian, residing in on¢
of the States, and subject to taxation there, became, by force
alone of the act of 1866, a citizen of the United States, al
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though he may have been, when born, a member of a tribe.
The exclusion of Indians not taxed evinced a purpose to
include those subject to taxationin the State of their residence.
Language could not express that purpose with more distinctness
than does the act of 1866. Any doubt upon the subject, in re-
spect to persons of the Indian race residing in the United States
or Territories, and not members of a tribe, will be removed
by an examination of the debates, in which many distinguished
statesmen and lawyers participated in the Senate of the United
States when the act of 1866 was under consideration.

In the bill as originally reported from the Judiciary Com-
mittee there were no words excluding “ Indians not taxed ”
from the citizenship proposed to be granted. Attention being
called to this fact, the friends of the measure disclaimed any
purpose to make citizens of those who were in tribal rela-
tions with governments of their own. In order to meet
that objection, while conforming to the wishes of those desir-
ing to invest with citizenship all Indians permanently separated
from their tribes, and who, by reason of their residence away
from their tribes, constituted a part of the people under
the jurisdiction of the United States, Mr. Trumbull, who
reported the bill, modified it by inserting the words “ exclud-
ing Indians not taxed.” What was intended by that modifi-
cation appears from the following language used by him in
debate:

*Of course we cannot declare the wild Indians who do not
recognize the government of the United States, who are not
subject to our laws, with whom we make treaties, who have
their own laws, who have their own regulations, whom we do
not intend to interfere with or punish for the commission of
crimes one upon the other, to be the subjects of the United
States in the sense of being citizens. They must be excepted.
The Constitution of the United States excludes them from the
enumeration of the population of the United States when it
says that Indians not taxed are to be excluded. Tt has oc-
curred to me that, perhaps, the amendment would meet the
Views of all gentlemen, which used these constitutional words,

and said that all persons born in the United States, excluding
VOL. Cx11—8
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Indians not taxed, and not subject to any foreign power, shall
be deemed citizens of the United States.” Cong. Globe, 1st
Sess., 39th Congress, p. 527.

In replying to the objections urged by Mr. Hendricks to the
bill even as amended, Senator Trumbull said :

“Does the Senator from Indiana want the wild roaming
Indians, not taxed, not subject to our authority, to be citizens
of the United States—persons that are not to be counted in our
government ¢ If he does not, let him not object to this amend-
ment that brings in even [only] the Indian when he shall have
cast off his-wild habits, ond submitted to the laws of organized
society and become a citizen.” Ibid. 528.

The entire debate shows, with singular clearness, indeed,
with absolute certainty, that no Senator who participated in it,
whether in favor of or in opposition to the measure, doubted
that the bill, as passed, admitted, and was intended to admit,
to national citizenship Indians who abandoned their tribal re-
lations, and became residents of one of the States or Territories,
within the full jurisdiction of the United States. It was so
interpreted by President Johnson, who, in his veto message,
said :

“By the first section of the bill all persons born in the United
States, and not subject to any foreign power, excluding Indians
not taxed, are declared to be citizens of the United States.
This provision comprehends the Chinese of the Pacific States,
Indians subject to taxation, the people called Gypsies, as well
as the entire race designated as blacks, persons of color, negroes,
mulattoes, and persons of African blood. Every individual of
those races, born in the United States, is, by the bill, made a
citizen of the United States.”

It would seem manifest, from this brief review of the history
of the act of 1866, that one purpose of that legislation was o
confer national citizenship upon a part of the Indian race In
this country—such of them, at least, as resided in one of the
States or Territories, and were subject to taxation and other
public burdens. And it is to be observed that, whoever was
included within the terms of the grant, contained in that act.
became citizens of the United States, without any record of
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their names being made. The citizenship so conferred was
made to depend wholly upon the existence of the facts which
the statute declared to be a condition precedent to the ‘grant
taking effect.

At the same session of the Congress which passed the act of
1866, the Fourteenth Amendment was approved and submitted
to the States for adoption. Those who sustained the former
urged the adoption of the latter. An examination of the de-
bates in Congress, pending the consideration of that amend-
ment, will show that there was no purpose, on the part of those
who framed it or of those who sustained it by their votes, to
abandon the policy inaugurated by the act of 1866, of admit-
ting to national citizenship such Indians as were separated from
their tribes, and were residents of one of the States or of one
of the Territories, outside of any reservation or territory
set apart for the exclusive use and occupancy of Indian
tribes.

Prior to the adoption of the Fourteenth Amendment numer-
ous statutes were passed with reference to particular bodies of
Indians, under which all the individual members of such bodies,
upon the dissolution of their tribal relations or upon the division
of their lands derived from the government, became or were
entitled to become, citizens of the United States by force alone
of the statute, without observing any of the forms required by
tbc naturalization laws in the case of a foreigner becoming a
citizen of the United States. Such was the statute of March
3, 1839, 5 Stat. 349, relating to the Brothertown Indians, in
the then Territory of Wisconsin. Congress consented that the
lands reserved for their use might be partitioned among the
ndividuals composing that tribe. The act required the parti-
ton to be evidenced by a report and map to be filed with the
Secretary of the Interior, by whom it should be transmitted to
the President ; whereupon, the act proceeded, “the said Broth-
ertown Indians, and each and every of them, shall then be
deemed to be, and, from that time forth, are hereby declared
to be, citizens of the United States to all intents and purposes,
and shall be entitled to all the rights, privileges, and immunities
of such citizens,” &ec. Similar legislation was enacted with
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reference to the Stockbridge Indians. 5 Stat. 646-7. Legisla-
tion of this character has an important bearing upon the present
question, for it shows that, prior to the adoption of the Four
teenth Amendment it had often been the policy of Congress to
admit persons of the Indian race to citizenship upon their
ceasing to have tribal relations, and without the slightest refer-
ence to the fact that they were born in tribal relations. It
shows also that the citizenship thus granted was not, in every
instance, required to be evidenced by the record of a court.
If it be said that the statutes, prior to 1866, providing for the
admission of Indians to citizenship, required, in their execution,
that a record be made of the names of those who thus acquired
citizenship, our answer is, that it was entirely competent for
Congress to dispense, as it did in the act of 1866, with any such
record being made in a court or in any department of the gov-
ernment. And certainly it must be conceded that, except in
cases of persons “naturalized in the United States” (which
phrase refers only to those who are embraced by the natural
ization laws and not to Indians), the Fourteenth Amendment
does not require the citizenship granted by it to be evidenced
by the record of any court, or of any department of the gov-
ernment. Such citizenship passes to the person, of whatever
race, who is embraced by its provisions, leaving the fact of
citizenship to be determined, when it shall become necessary
to do so in the course of legal inquiry, in the same way
that questions as to one’s nativity, domicile, or residence are
determined.

If it be also said that; since the adoption of the Fourteenth
Amendment, Congress has enacted statutes providing for the
citizenship of Indians, our answer is, that those statutes had
reference to tribes, the members of which could not, while
they continued in tribal relations, acquire the citizenship granted
by the Amendment. Those statutes did not deal with indi
vidual Indians who had severed their tribal connections and
were residents within the States of the Union, under the com-
plete jurisdiction of the United States.

There is nothing in the history of the adoption of the Four-
teenth Amendment which, in our opinion, justifies the conclu-
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sion that only those Indians are included in its grant of national
citizenship who were, at the time of their birth, subject to the
complete jurisdiction of the United States. As already stated,
according to the doctrines of the court, in this case—if we do
not wholly misapprehend the effect of its decision—the plain-
tiff, if born while his parents were members of an Indian tribe,
would not be embraced by the amendment, even had he been,
at the time it was adopted, a permanent resident of one of the
States, subject to taxation, afd, in fact, paying property and
personal taxes, to the full extent required of the white race in
the same State.

‘When the Fourteenth Amendment was pending in the Senate
of the United States, Mr. Doolittle moved to insert after the
words * subject to the jurisdiction thereof,” the words “exclud-
ing Indians not taxed.” His avowed object in so amending
the measure was to exclude, beyond all question, from the
proposed grant of citizenship, tribal Indians who—since they
were, in a sense, subject to the jurisdiction of the United
States—might be regarded as embraced in the grant. The
proposition was opposed by Mr. Trumbull and other friends of
the proposed constitutional amendment, upon the ground that
the words “ Indians not taxed ” might be misconstrued, and,
also, because those words were unnecessary, in that the phrase
“subject to the jurisdiction thereof” embraced only those who
were subject to the complete jurisdiction of the United
States, which could not be properly said of Indians in ftribal
relations. But it was distinctly announced by the friends
of the measure that they intended to include in the grant
of national citizenship Indians who were within the jurisdiction
of the States, and subject to their laws, because such Indians
would be completely under the jurisdiction of the United
States. Said Mr. Trumbull : “It is only those who come com-
pletely within our jurisdiction, who are subject to our laws,
that we think of making citizens; and there can be no objec-
tion to the proposition that such persons should be citizens.”
Congress. Globe, Pt. 4, 1st. Sess., 39th Cong., pp. 2890 to 2893.
Alluding to the phrase “ Indians not taxed,” he remarked that
the language of the proposed constitutional amendment was
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better than that of the act of 1866 passed at the same session.
e observed :

“There is a difficulty about the words ¢ Indians not taxed.
Perhaps one of the reasons why I think so is because of the
persistency with which the Senator from Indiana himself in-
sisted that the phrase ‘Indians not taxed, the very words
which the Senator from Wisconsin wishes to insert here, would
exclude everybody that did not pay a tax; that that was the
meaning of it; we must take it literally. The Senator from
Maryland did not agree to that nor did I, but, if the Senator
from Indiana was right, it would receive a construction which,
I am sure, the Senator from Wisconsin would not be for, for
if these Indians come within our limits and within our jurisdic-
tion and are civilized, he would just as soon make a citizen of
a poor Indian as of the rich Indian.” Tbid. 2894.

A careful examination of all that was said by Senators and
Representatives, pending the consideration by Congress of the
Fourteenth Amendment, justifies us in saying that every one
who participated in the debates, whether for or against the
amendment, believed that in the form in which it was approved
by Congress it granted, and was intended to grant, national
citizenship to every person of the Indian race in this country
who was unconnected with any tribe, and who resided, in good
faith, outside of Indian reservations and within one of the
States or Territories of the Union. This fact is, we think,
entitled to great weight in determining the meaning and scope
of the amendment. ZLithographic Co. v. Sarony, 111 U. 8. 57.

In this connection we refer to an elaborate report made by
Mr. Carpenter, to the Senate of the United States, in behalf of
its judiciary committee, on the 14th of December, 1870. The
report was made in obedience to an instruction to inquire as to
the effect of the Fourteenth Amendment upon the treaties
which the United States had with various Indian tribes of the
country. The report says: “ For these reasons your commit-
tee do not hesitate to say that the Indian tribes within the
limits of the United States, and the individuals, members of
such tribes, while they adhere to and form a part of the tribes
to which they belong, are not, within the meaning of the
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Fourteenth Amendment, ‘subject to the jurisdiction’ of the
United States; and, therefore, that swch Indians have not be-
come citizens of the United States by virtue of that amend-
ment ; and, if your committee are correct in this conclusion, it
follows that the treaties heretofore made between the United
States and the Indian tribes are not annulled by that amend-
ment.” The report closes with this significant language: “ It
is pertinent to say, in concluding this report, that treaty rela-
tions can properly exist with Indian tribes or nations only, and
that, when the members of any Indian tribe are scattered, they
are merged in the mass of our people, and become equally subject
to the jurisdiction of the United States.”

The question before us has been examined by a writer upon
constitutional law whose views are entitled to great respect.
Judge Cooley, referring to the definition of national citizenship
as contained in the Fourteenth Amendment, says :

“ By the express terms of the amendment, persons of foreign
birth, who have never renounced the allegiance to which they
were born, though they may have a residence in this country,
more or less permanent, for business, instruction, or pleasure,
are not citizens. Neither are the aboriginal inhabitants of the
country citizens, so long as they preserve their tribal relations
and recognize the headship of their chiefs, notwithstanding
that, as against the action of our own people, they are under
the protection of the laws, and may be said to owe a qualified
allegiance to the government. When living within territory
over which the laws, either State or Territorial, are extended,
they are protected by, and, at the same time, held amenable to,
those laws in all their intercourse with the body politic, and
with the individuals composing it; but they are also, as a
quasi-foreign people, regarded as being under the direction and
tutelage of the general government, and subjected to peculiar
regulations as dependent communities. They are ¢ subject to
the jurisdiction’ of the United States only in a much qualified
sense ; and it would be obviously inconsistent with the semi-
independent character of such a tribe, and with the obedience
they are expected to render to their tribal head, that they
should be vested with the complete rights, or, on the other
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hand, subjected to the full responsibilities of American citizens,
It would not, for a moment, be contended that such was the
effect of this amendment.

“ When, however, the tribal relations are dissolved, when
the headship of the chief or the authority of the tribe is no
longer recognized, and the individual Indian, turning his back
upon his former mode of life, makes himself a member of the
civilized community, the case is wholly altered. He then no
longer acknowledges a divided allegiance ; he joins himself to
the body politic ; he gives evidence of his purpose to adopt the
habits and customs of civilized life; and as his case is then
within the terms of this amendment, it would seem that his
right to protection, in person, property and privilege, must be
as complete as the allegiance to the government to which he
must then be held ; as complete, in short, as that of any other
native born inhabitant.” 2 Story’s Const., Cooley’s Edi,
§ 1933, p. 654.

To the same effect are Zir parte Kenyon, 5 Dillon, 390 : Er
parte Reynolds, Ib. 30T ; United Statesv. Crook, Ib. 454 3 United
States v. Elm, Dist. Ct. U. 8., Northern District of New York,
23 Int. Rev. Rec. 419.

It seems to us that the Fourteenth Amendment, in so far as
it was intended to confer national citizenship upon persons of
the Indian race, is robbed of its vital force by a construction
which excludes from such citizenship those who, although
born in tribal relations, are within the complete jurisdiction of
the United States. There were, in some of our States and
Territories at the time the amendment was submitted by Con-
gress, many Indians who had finally left their tribes and come
within the complete jurisdiction of the United States. They
were as fully prepared for citizenship as were or are vast num-
bers of the white and colored races in the same localities. Is it
conceivable that the statesmen who framed, the Congress which
submitted, and the people who adopted that amendment, in-
tended to confer citizenship, national and State, upon the entire
population in this country of African descent (the larger part
of which was shortly before held in slavery), and by the same
constitutional provision to exclude from such citizenship Indians
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who had never been in slavery, and who, by becoming bona fide
residents of States and Territories within the complete juris-
diction of the United States, had evinced a purpose to abandon
their former mode of life and become a part of the People of
the United States? If this question be answered in the nega-
tive, as we think it must be, then we are justified in withhold-
ing our assent to the doctrine which excludes the plaintiff from
the body of citizens of the United States, upon the ground that
his parents were, when he was born, members of an Indian
tribe. For, if he can be excluded upon any such ground, it
must necessarily follow that the Fourteenth Amendment did
not grant citizenship even to Indians who, although born in
tribal relations, were, at its adoption, severed from their
tribes, and subject to the complete jurisdiction, as well of the
United States as of the State or Territory in which they
resided.

Our brethren, it seems to us, construe the Fourteenth Amend-
ment as if it read: “ All persons born subject to the juris-
diction of, or naturalized in, the United States, are citizens
of the United States and of the State in which they reside ;”
whereas the amendment, as it is, implies in respect of per-
sons born in this country, that they may claim the rights
of national citizenship from and after the moment they be-
come subject to the complete jurisdiction of the United
States. This would not include the children, born in this
country, of a foreign minister, for the reason that, under
the fiction of extra-territoriality as recognized by interna-
tional law, such minister, “ though actnally in a foreign coun-
try, is considered still to remain within the territory of his
own State,” and, consequently, he continues “subject to the
laws of his own country, both with respect to his personal
status, and his rights of property; and his children, though
born in a foreign country, are considered asnatives.” Ialleck’s
International Law, ch. 10, § 12. Nor was plaintiff born with-
out the jurisdiction of the United States in the same sense that
thc subject of a foreign State, born within the territory of that
State, may be said to have been born without the jurisdiction
of our government. For according to the decision in Cherokee
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Nation v. Georgia, 5 Pet. 17, the tribe, of which the parents of
plaintiff were members, was not “a foreign State, in the sense
of the Constitution,” but a domestic dependent people, ‘in a
state of pupilage,” and “so completely under the sovereignty
and dominion of the United States, that any attempt to acquire
their lands, or to form a political connection with them, would
be considered an invasion of our territory, and an act of hostil-
ity.” They occupied territory, which the court in that case
said, composed “ a part of the United States,” the title to which
this nation asserted independent of their will. “In all our in-
tercourse with foreign nations,” said Chief Justice Marshall, in
the same case, “in our commercial regulations, in any attempt
at intercourse between Indians and foreign nations, they are
considered as within the jurisdictional limits of the United
States, subject to many of those restraints which are imposed
upon our citizens. . . . They look to our government for
protection ; rely upon its kindness and its power ; appeal to it
for relief to their wants; and address the President as their
Great Father.” And again,in United Statesv. Rogers, 4 Tlow.
572, this court, speaking by Chief Justice Taney, said that it
was “too firmly and clearly established to admit of dispute that
the Indian tribes, residing within the territorial limits of the
United States, are subject to their authority.” The Cherokee
Tobacco, 11 Wall. 616.

Born, therefore, in the territory under the dominion, and
within the jurisdictional limits of the United States, plaintiff
has acquired, as was his undoubted right, a residence in one of
the States, with her consent, and is subject to taxation and to
all other burdens imposed by her upon residents of every race.
If he did not acquire national citizenship on abandoning his
tribe and becoming, by residence in one of the States, subject
to the complete jurisdiction of the United States, then the
Fourteenth Amendment has wholly failed to accomplish, in
respect of the Indian race, what, we think, was intended by
it ; and there is still in this country a despised and rejectgd
class of persons, with no nationality whatever; who, born i
our territory, owing no allegiance to any foreign power, and
subject, as residents of the States, to all the burdens of govern-
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When a record shows that two questions are presented by the pleadings, one
Federal and one non-Federal, and that the judgment below rested upon a
decision of the non-Federal question, this court has no jurisdiction to re-
view that judgment.

Suit in equity. The facts which make the case are stated in
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Mr. T. M. Stuart, Mr. Somuel Shellabarger and Mr.J. M.
Wilson, for defendants in error, submitted on their briefs.

Mr. Curer Justicr W arre delivered the opinion of the court.

This is a suit in equity brought by Adams County, Towa, the
plaintiff in error, on the 23d of December, 1869, against the
Burlington and Missouri River Railroad Company, in a State
court of Iowa, to quiet its title to sixty-six forty-acre lots of land.
The county asserts title under the swamp-land act of September
28,1850, 9 Stat. 519, ch. 84, and the railroad company under
the Towa land-grant act of May 15, 1856, 11 Stat. 9, ch. 28.
The company, in its answer, denied the ftitle of the county, on
the ground that the lands were not swamp lands within the
meaning of the swamp-land act, and took issue on every ma-
terial averment of fact in the bill to support a title under that
act. It then set up its own title under the land-grant act.

The petition averred a selection of the lands in dispute, as
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swamp lands, by Walter Trippett, county surveyor of the
county, under the authority of the Secretary of the Interior
and Commissioner of the General Land Office, as well as the
Governor and Legislature of Iowa, and the report thereof, in
due form, to the Commissioner of the General Land Office, on
the 30th of September, 1854. On account of this selection
and report, it was claimed that the right of the State to a
patent for the lands selected was perfected by the act of March
3, 1857, ch. 117, 11 Stat. 251. The railroad company filed
an answer in the nature of a cross-bill asking for affirmative
relief on the following facts:

“ Petitioner further states that on the 25th day of October,
1861, the claim or right of said plaintiff to said lands under
and by virtue of said pretended selection of said Trippett was
submitted to the Commissioner of the General Land Office for
final adjudication, and defendant appeared before said Com-
missioner and resisted the claims of said plaintiff to said lands,
and asserted its rights thereto as lands granted to the State of
Towa for railroad purposes, and said Commissioner, after full
and careful examination of plaintiff’s claim, rejected the same
as fraudulent and unfounded, and afterwards, on the 25th of
October, 1862, said Commissioner certified and conveyed said
lands to the State of Iowa for railroad purposes, under and in
pursuance of act of Congress of date of May 15th, 1856, . . .
and that on the day of ————— the said State certified
and conveyed the same to defendant in pursuance of the said
act of the Legislature of the said State of date of ————,
I35 GHE Defendant here avers the fact to be that the said
plaintiff, well knowing that her claims to said lands were
fraudulent and unfounded, did, upon the said decision of the
sald Commissioner against her, voluntarily abandon all claim,
right, or interest in said lands, and has, since the date of such
decision and up to the time of the commencement of this suit,
recognized and treated defendant as the owner of said lands:
that the said County of Adams, since the 25th day of October,
1861, has, by numerous and repeated acts, not only abandoned
all claims to said lands, but has recognized, treated, and ac-
knowledged the same to belong to defendant ; that since the
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date of said decision said county has regularly each year (up to
and including the year 1871) listed and assessed said lands as
the land of the defendant, and has, since the date aforesaid,
regularly levied and collected taxes thereon from defendant.

“That the taxes thus levied and collected on said lands from
defendant since the 25th day of October, 1861, would, with the
legal interest thereon, amount to about ten thousand dollars.
That prior to the 25th of October, 1861, the county had as-
sumed to contract portions of said land to certain individuals
under the pre-emption laws, and some of said pre-emptors had
taken possession of said land and made valuable improvements
thereon, but that plaintiff, after that date, ceased to take any
further notice or control of said land, or attempt in any man-
ner to fulfil their said agreement with said pre-emptors; and
relying upon their title to said lands, and having every reason
to believe, from the acts and conduct of the plaintiff, that she
had acquiesced in the decision of said Commissioner, and aban-
doned all claim to said lands, defendant contracted with said
pre-emptors, and with the knowledge of the plaintiff, and with-
out any objections being made by said plaintiff, defendant
sold and conveyed by warranty deed parcels of said land afore-
said, and defendant afterwards, and before the commencement
of this suit, sold and conveyed by warranty deed these portions
of said land to different persons, many of whom are now, and
for the last six years have been, in the actual possession of the
same, and have made valuable improvements thereon.

“That on the 17th day of June, 1869, the said plaintiff, for
the purpose of inducing defendant to ‘bring said lands into
market, made and entered into a written contract, whereby she
expressly recognized deféendant’s ownership of said lands, and
agreed, in consideration of defendant’s bringing said lands into
market and selling the same to settlers, to remit a portion of
the taxes that she had levied thereon, and defendant then and
there paid to said county the sum of ten thousand dollars as
taxes on certain lands, including the land in controversy.”

The prayer was “that plaintiff’s bill may be dismissed, and
that defendant have and obtain a decree and judgment quieting
their title to said lands, and for costs of this case ;” and, if the
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title of the defendant was not sustained, that there might be a
judgment in favor of the defendant and against the county for
the taxes that have been paid on the land.

Under these pleadings testimony was taken, and the cause
heard in the court of original jurisdiction, where, on the
8th of May, 1878, a decree was rendered dismissing the plain-
tifP’s bill, and “finding that the allegations of defendant’s cross-
bill are true, and that the defendant is entitled to the relief
prayed for; that the lands in controversy . . . were duly
certified to the defendant as land inuring to it, as alleged in the
cross-bill ; that the defendant became thereby the legal owner
of said lands, as alleged in the cross-bill ; and that plaintiff’ has,
since 1862, recognized and treated said defendant as the owner
of said land, as alleged in said cross-bill; and plaintiff is now,
by such acts and conduct, estopped from claiming the same or
denying the defendant’s title thereto.” Upon this finding the
decree established the title of the company and quieted it as
against the claim of the county. ;

From this decree an appeal was taken to the Supreme Court
of the State, where, on the 24th of October, 1879, it was af-
firmed. Thereupon the county presented to the Chief Justice
of the Supreme Court a petition for the allowance of & writ of
error to this court. In this petition it was stated that “in the
pleadings, record, judgment and decree . . . there was
drawn in question the rights” of the county under the swamyp-
land act, and the act of March 3, 1857, as well as the construc-
tion of the acts making the railroad grant, and that the decision
was against theright claimed by the county. In his certificate of
theallowance of the writ the Chief Justice stated that he found
from the record that the *facts stated in the petition are true.”

The case was several times considered by the Supreme Court
before the final judgment of affirmance was rendered, and the
record contains four opinions, filed at different times in the
course of the proceeding, from which it appears, in the most
positive manner, that the decision of the cause in favor of the
company was placed entirely on the ground of estoppel, as set
up in the cross-bill. The original title of the county is nowhere,
in any of the opinions, disputed or denied.
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A motion is made to dismiss the writ to this court for want
of jurisdiction, on the ground that no federal question is in-

volved.

To give us jurisdiction of a writ of error for the review of
the judgment of a State court, it must appear affirmatively,
not only that a federal question was raised and presented for
decision to the highest court of the State having jurisdiction,
but that it was decided, or that its decision was necessary to
the judgment that was rendered. The cases to this effect are
numerous. Murdock v. Memphis, 20 Wall. 590, 636 ; Chouteow
v. Gibson, 111 U. S. 200. This record shows that there were
two questions presented by the pleadings, to wit:

1. Whether the county acquired a title in equity to the lands
in dispute under the operation of the swamp-land act, supple-
mented as it was by the act of March 3, 1857 ; and,

2. Whether, if. it did, it was estopped by its subsequent acts
from setting up that title as against the railroad company.

It may be- conceded that the first of these questions was
federal in its character, but we are clearly of opinion the sec-
ond was not. A consideration of no act of Congress was
involved in its decision. There was nothing in the swamp-land
grant to prevent the county from surrendering the property to
the railroad company, if that was thought best. Under this
defence the validity of the original title was not disputed. The
claim was that, in legal effect, that title had been ceded to the
railroad company, and that the county was in no condition to
demand it back. There was no dispute about the federal right
itself, but about the consequences of what had been done by
the parties in respect to it, after the title had passed in equity
from the United States to the county.

To our minds, for the purposes of the present question, the
case is, in all respects, the same as it would be if the dispute
had been about the effect of an instrument intended as a con-
veyance of the property from the county to the company.
The controversy is not as to the right to convey, but as to the
cffect of what has been done to make a conveyance. That
depends not on federal, but on State law.

[t is contended, however, that inasmuch as the alleged com-
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promise between the county and the company included, among
other things, the claim of the county for taxes levied on the
lands, the right to tax the lands before a patent was issued for
them by the United States, must have been passed upon by the
court below in the decision which was rendered. = Clearly this
is not necessarily so. The company claims nothing under the
taxation. Its rights against the county do not depend on the
validity of the taxes. The right to tax was one of the matters
in dispute between the county and the company, and that was
compromised with the rest. The effect of the compromise
upon the title of the county would be the same whether the
tax was properly levied or not. It follows, therefore, that the
decision of the court below on this branch of the case did not
involve the question of the validity of the title set up by the
county under laws of the United States.

This brings us to the inquiry whether it appears sufficiently
that the case was disposed of below on this defence. If it does,
the motion to dismiss must be granted, and, having no juris-
diction, we cannot pass on the correctness of that decision.

The record discloses that this separate and distinct defence
was made, and that it in no way depended on the validity or
invalidity of the original title of the county. In our opinion it
is clearly to be inferred from the decree of the court of original
jurisdiction, which was affirmed in the Supreme Court, that the
decision in favor of the company was placed entirely on that
ground. So far as the original bill of the county is concerned,
the decree finds in favor of the company and dismisses the bill
Then, as to the cross-bill, it finds the legal title to be in the
company, and that the county is estopped from claiming the
lands or denying the company’s title thereto. This, of itself,
implies that there was, in fact, no decision against any right,
title, privilege or immunity claimed under the Constitution or
laws of the United States, and that the decree rested alone on
the defence of estoppel, which was broad enough to control
the rights of the parties without disposing of the federal ques-
tion which it was attempted to raise. In other words, it was
adjudged by the State court that the title of the company must
prevail in this suit because the county was precluded by its
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conduct from insisting to the contrary. But if we look to the
opinions, which, under the laws of Iowa, must be filed before
a judgment is rendered, and which, when such is the law, may
certainly be looked at to aid in construing doubtful expres-
sions in a decree, it is shown unmistakably that the decision
was put on that ground alone. Gross v. U. 8. Mortgage Co.,
108 U. S. 486-1.

In the petition which was presented to the chief justice of
the court for the allowance of a writ of error, it was stated
“that in the pleadings, record, and judgment and decree there
were drawn in question” the rights of the county under the
swamp-land acts, as well as the construction of the land-grant
acts, and that the judgment was against these rights. The
chief justice, in his allowance of the writ, certified that he
found the statements in the petition to be true, but, if this
certificate is to have any effect at all upon this question, it
certainly cannot be taken as conclusive when the same chief

Justice in an opinion on file in the case places the decision en-
tirely on the ground of estoppel.
It follows that we have no jurisdiction, and
The motion to dismiss is granted.

NIX ». ALLEN.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE EASTERN DISTRICT OF ARKANSAS.

Submitted October 17, 1884.—Decided November 3, 1884.

The exercise of a pre-emption right under the act of September 4. 1841, 5
Stat. 458, by an entry of one-gquarter of a quarter section of land, was an
abandonment of the right to enter under that act for the remaining three-
quarters of that quarter section.

A person who, on the 8th March, 1870, had a title by patent to a quarter of a
quarter section of land and lived in a house erected upon it, and cultivated
the remaining three-quarters of the quarter section without title, did not
reside upon the three-quarters so cultivated, within the meaning of ch. 289,
Acts of Arkansas, 1871, which gave persons then residing upon lands belong-
ng to or claimed by the Cairo and Fulton Railroad Company, or its
branches, the right to purchase them not to exceed 160 acres.

VOL. CX11—9




OCTOBER TERM, 1884.

Opinion of the Court.

The facts which make the case are stated in the opinion of
the court.

Mr. A. . Garland for-appellant.

Mr. J. H. McGowan (Mr. John F. Dillon was with him) for
appellees.

Mgz. Curer Jusrice Warre delivered the opinion of the court.

This is a suit in equity, brought by the appellant, in the Cir-
cuit Court of the United States for the Eastern District of Ar-
kansas on the 2d day of May, 1879, to enjoin the execution of a
judgment in ejectment recovered against him by the appellee
at the then last April term of that court, for the possession of
the west half and the southeast quarter of the northeast quar-
ter of sec. 30, T. 15 S., R. 28 E., in Arkansas, and to obtain a
conveyance of the legal title to the property on the ground that
Allen holds it in trust for him. The case shows that in 1546
Sarah Nix, the mother of John B. Nix, then a minor residing
with her, took possession of the whole of the northeast quarter
of the section. Mrs. Nix had all the legal qualifications of
pre-emptor, and while in possession built a house on the north-
east quarter of the quarter section, and cleared and cultivated
a portion of the land on that and on each of the other quarters
of the quarter. The principal part of the clearing and cultiva-
tion, however, was on the quarter where the house stood.

On the 9th of February, 1853, Congress passed an act grant-
ing lands to the State of Arkansas to aid in building a railroad
from a point on the Mississippi opposite the mouth of the Ohio
to the Texas boundary line near Fulton,in Arkansas. 10 Stat.
155. The lands now in question lie within the limits of that
grant, and were withdrawn from entry on the 19th of May,
1853, but the granting act contained the usual reservation in
favor of pre-emption settlers.

On the 22d of April, 1853, Mrs. Nix made and filed her de-
claratory statement and proof for the pre-emption of the whole
of the northeast quarter of the section. In her statement she
fixed the first of April, 1853, as the date of her settlement ol
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the lands. At the time of filing the statement and proof she
made no payment.

On the 27th of March, 1854, Congress passed the following
“act for the relief of settlers on lands reserved for railroad
purposes.” 10 Stat. 269.

“That every settler on public lands which have been or may
be withdrawn from market in consequence of proposed rail-
roads, and who had settled thereon prior to such withdrawal,
shall be entitled to pre-emption at the ordinary minimum to
the lands settled on and cultivated by them: Provided, They
shall prove up their rights according to such rules and regula-
tions as may be prescribed by the Secretary of the Interior,
and pay for the same before the day that may be fixed by the
President’s proclamation for the restoration of said lands to
market.”

On the 31st of March, 1854, Mrs. Nix made a pre-emption
cash entry of the N. E. 1 of the N. E. { of the section, and a
patent for this tract was issued in her name under that entry
on the 10th of December, 1874. TIn her affidavit to support
the entry she fixed the first of April, 1853, as the date of her set-
tlement, the same as in her original declaratory statement. It is
now claimed that this entry was not her own act, but the testi-
mony shows unmistakably that it was. She was feeble at the
time and unable to go to the land office herself, but the business
was done for her by Benjamin Nix, her nephew and the guardian
of John B. Nix, who furnished the money to make the pay-
ment from funds in his hands as guardian. Mrs. Nix had no
means of her own, and the fifty dollars which was required to
pay for the forty acres was all that John B. had. Neither the
mother nor the son were able to buy more than was then en-
tered.  On the 28th of September, 1858, Mrs. Nix conveyed
the land she entered to John B., who arrived at full age during
the year 1857,

'Mrs. Nixand John B. Nix lived together in the house on the
N.E. } of the quarter section until her death in 1863, and John
B. remained there down to the time he filed the bill in this
¢ase. While occupying the northeast quarter of the quarter
they have used and cultivated some part of the other quarters,
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but the actual residence, both of the mother and son, has always
been on the part that was entered by and patented to the
mother. Mrs. Nix left other heirs besides John B. Nix, some
of whom were living when this suit was begun.

On the 16th of January, 1855, the State of Arkansas trans-
ferred the grant of Congress, so far as it related to the landsin
dispute, to the Cairo & Fulton Railroad Company, * subject o
all the conditions, limitations and restrictions contained in the
act of Congress aforesaid, and in the act of Congress entitled
¢ An Act for the relief of settlers on lands reserved for railroad
purposes,” approved March 27th, 1854.” The act by which
this transfer was made contained the following provision :

“That citizens or heads of families, being settlers or oc
cupants previous to the passage of this act, on the land
herein transferred to the said Cairo & Fulton Railroad Comn-
pany, shall each be entitled to a preferenge right of entry
of any legal subdivision of land not exceeding one hundred
and sixty acres, which shall be upon such legal subdivision
as will include the residence of the said settler, which prefer-
ence right shall be at the price of two dollars and fifty cents
per acre, which preference right of entry shall exist from
the passage of this act, and for three months after notice has
been given for three successive weeks in a newspaper published
in the city of Little Rock, that the said land is in market.”
Laws of Ark. 1854-5, 150, § 1.

This provision of the act of 1855 was repealed on the 26th of
November, 1856, and the following enacted in its place:

“Sgo. 2. Every person who, on the 9th day of February, 1853,
occupied, by residence and cultivation thereon, any tract of
land comprised in the grant made by virtue of, and under the
provisions of such act of Congress of February 9th, 1853, may
purchase from said Cairo & Fulton Railroad Company, at {0
dollars and fifty cents per acre, the legal subdivision of such
land as shall include his residence and actual improvmnogts,
not to exceed one quarter section, by complying with the fol-
lowing conditions : .

«SQge. 3. Such claimant shall, within three months after said
lands are selected and confirmed to said company, and a list f
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plat thereof filed in the recorder’s office in the county in which
such lands may lie, file with the Auditor of State his own
affidavit, accompanied by the affidavits of two disinterested
frecholders of his county, describing the land claimed by legal
subdivisions, proving the fact of such occupancy, residence and
cultivation upon such legal subdivision with the view to actual
cultivation and settlement, before the day above specified, said
company may, by giving reasonable notice to such claimant,
appear before the auditor and controvert the facts set forth
in such affidavits, and the auditor may swear witnesses, hear
proof, and, for cause shown, set aside any such claims: Pro-
vided, That no such claim shall be set aside for misdescription,
or error in form only, founded on mistake; but on affidavit
showing such mistake, reasonable time may be given for the
filing of corrected proof.

“Sre. 4. Said claimant shall after three months, or as soon
thereafter as said company shall be in a condition to make title,
pay to said company the consideration for said land as herein-
before provided, whereupon he shall be entitled to receive from
said company a deed for the same, but in case of failure to file
said proof or pay said consideration money within the respect-
ive time specified, the right to make such purchase shall cease.”
Laws of Arkansas, 1856, 4.

On the 1st of February, 1859, another act was passed on the
same subject, which contained this provision :

“Sec. 3. Be it further enacted, That every person who, on
the 1st day of November, 1858, resided on or cultivated any
improvement on any of the land comprised in the grant made
by virtue of the act of Congress approved February 9th, 1853,
may purchase from the said Cairo & Fulton Railroad Company,
at two dollars and fifty cents per acre, one hundred and sixty
acres, which may include the actual residence or the farm of
such person, as he or she chooses to elect, by complying with
the conditions preseribed by an act passed-by the last General
Assembly of this State, entitled * An Act to amend an act to
ad in the construction of the Cairo and Fuiton Railroad,” ap-
proved January 16th, 1855, which act was approved November
26th, 1856: And provided Juwrther, That until such default
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mentioned in said act, the owners of such improvements shall
be entitled touse and occupy the same free of rent or charges.”
Laws of Arkansas, 1858-9, 62.

And, finally, on the 28th of March, 1871, the following was
enacted :

Skcrion 1. “That where any settler, who, on or before the
eighth (8th) day of March, 1870, was residing and made im-
provements on the lands belonging or claimed by the Cairo
and Fulton Railroad Company, or its branches, shall have the
right to purchase the same, not to exceed one hundred and
sixty acres, under the legal subdivision of said lands. and in-
cluding the homestead and improvements of such settler, af
not exceeding the rate of two dollars and fifty cents ($2.50)
per acre, in preference to any and all other persons, from and
after the passage of this act, and for three (3) months after
said land has been advertised according to law.”

Skc. 2. “ That any person authorized to purchase land under
the provisions of section one (1) of this act, tender to the au
thorized agent of said Cairo and Fulton Railroad Company, at
the principal office of said company, or at the principal office
of the branches of said Cairo and Fulton Railroad Company,
and to the authorized agent thereof, the amount of the pur-
chase money of said land and demand a title therefor or bis
preference right thereto shall be barred.” Laws of Arkansas,
1871, 289, ch. 59.

On the 13th of July, 1857, the Commissioner of the General
Land Office certified these lands with others to the Cairo &
Fulton Railroad Company under its grant, and on the 15th of
February, 1858, the company filed in the recorder’s office of
Lafayette County, which then embraced the lands in dispute,
a list of all lands in that county “selected and confirmed to
that company.”

On the 15th of April, 1874, the land commissioner of the
railroad company published in the Arkansas Daily Gazetted
notice that the lands of the company between Little Rock and
the Texas line would be sold at the office of the company ol
and after June 16, 1874, reserving, however, mineral lands
and lands through which the road ran. The road went th rough
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the northeast quarter of this section. The Gazette was a news-
paper published at Little Rock, and designated by the governor
of the State for the publication of official notices, and the ad-
vertisement was continued from the 15th of April to the 15th
of June, 1874. The notice also called on all actual settlers
who had not made application to purchase to do so before the
day of sale. On the 28th of July, 1874, John B. Nix went to
the land commissioner of the company and claimed the right
to purchase the northeast quarter of the section at two dollars
and a half an acre. He, at the same time, tendered four hun-
dred dollars in payment of the purchase money, and demanded
a conveyance. The commissioner would not admit his right to
buy, and refused his tender.

On the 14th of May, 1875, the company sold and conveyed
the lands in dispute, being the one hundred and twenty acres,
to Thomas Allen, the appellee, and on the 23d of the same
month he began a suit against Nix to recover possession.

On the 19th of June, 1878, while this suit was pending, John
B. Nix made application to the land officers of the United
States as heir-at-law of Sarah Nix, to purchase the whole north-
east quarter under the pre-emption claim of his mother. At
the same time he deposited with the register of the land. office
three hundred dollars “to pay out his mother’s pre-emption.”
This application was refused.

Upon these facts the court below dismissed the bill, and this
appeal was taken from a decree to that effect.

The claim of the appellant is, 1, that he has a complete
equitable title to the lands under the acts of Congress as a pre-
emptor; and, 2, that if this fails, the laws of the State gave
him the right to purchase in preference to all others, and that
he fully complied with all the requirements of those laws to
complete and perfect his right of purchase before Allen, the
appellee, got title. These will be considered in their order.

1. All the rights of pre-emption which the appellant sets up
originated with his mother. In his application to enter the
lands, made in 1878, he expressly bases his claim on her orig-
mal settlement and his inheritance from her. He does not
pretend that he made a settlement himself before the rights of
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the railroad company accrued. In fact, he could not have
made such a settlement, because he remained a minor until
1857, and the lands were withdrawn from market in 1853, on
account of the railroad grant. Only persons over the age of
twenty-one years could become pre-emption settlers. Such
is the express provision of the pre-emption act. If, then, his
mother, had she been alive, could not have made a pre-emption
entry in 1878, he could not.

The settlement and claim of Mrs. Nix were made under the
act of September 4, 1841, 5 Stat. 453, and in that statute it
was expressly provided (sec. 10) that “mno person shall be en-
titled to more than one pre-emptive right by virtue of this act.”
‘When, therefore, Mrs. Nix, on the 31st of March, 1854, made
her pre-emption entry of the northeast quarter of the quarter
section on which she settled, and as to which she filed her de-
claratory statement in 1853, she, in law, abandoned her settle-
ment on the other three-quarters of the quarter section for the
purposes of pre-emption, and surrendered all the pre-emption
rights she ever had in them. This is clearly shown by the pro-
vision in sec. 13, “that before any person claiming the bene-
fit of this act shall be allowed to enter such lands,” he shall
make oath “that he has never had the benefit of any right of
pre-emption under this act.” The right of pre-emption is the
right to enter lands at the minimum price in preference to any
other person, if all the requirements of the law are complied
with. The prior settlement, declaratory statement and proof
are not the pre-emption, but only the means of securing the
right of pre-emption. By entering the forty acres in 1854, Mrs.
Nix exhausted the one right of that kind which the law secured
to her, and she could not claim another. She could have en-
tered the whole one hundred and sixty acres at that time if she
wished to, and had the money, but such an entry would have
required two hundred dollars, and she had but fifty. The fifty
would pay for forty acres, and so she bought that and gave up
the rest. The law made no provision for entering a part of the
quarter section at one time and saving a right to enter the re-
mainder at another. The averment in the bill, therefore, that
the payment of the fifty dollars at the time of the entry of the
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forty acres was “intended as a part payment of the whole,”
cannot be true. The law permitted nothing of the kind.

The evident purpose of the act of March 27, 1854, was to aid
pre-emptors. It gave the designated settlers the right of pre-
emption, that is to say a preferred right to buy the lands on
which they had settled under the pre-emption laws at the ordi-
nary minimum price. If a settler had once had the benefit of
those laws, this statute gave him no new right. He could not
be a pre-emptor, because he could not take the necessary oath.
Consequently, when Mrs. Nix, on the 31st of March, four days
after the act of March 27 was approved, made her pre-emp-
tion entry of the forty acres, she exhausted all her rights under
the act of 1854, as well as those under the act of 1841. It fol-
lows that the appellant has no right under the various acts of
Congress which are relied on.

2. The Arkansas act of 1855, giving settlers and occupants
a preference right .of purchasing the lands thereby granted to
the railroad company at two dollars and fifty cents an acre,
was repealed by the act of November 26, 1856, before eitheir
the appellant or his mother attempted to avail themselves of
its provisions. The act of 1856 required claimants to file with
the Auditor of State certain affidavits within three months after
the lands were selected and confirmed to the company, and a
list and plat thereof filed in the recorder’s office of the county
in which the lands were situate. The list and plat of these
lands were filed in the proper recorder’s office on the 13th of
July, 1857. No affidavits, such as the act required, were ever
filed by the appellant or his mother in the office of the Auditor
of State, and, for this reason, in accordance with the express
provisions of § 4, ¢ the right to make such purchase ” ceased as
long ago as the year 1857. The act of 1859 did not inure to
the benefit of the appellant or his mother for the same reason.
Lhe privileges of that act could only be secured “by complying
with the conditions prescribed” in the act of 1856.

This reduces the claims of the appellant to such as he has un-
der the act of 1871. That act grants the privilege of a prefer-
énce purchaser only to a “settler who, on or before the 8th of
March, 1870, was residing and made improvement on the lands
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belonging to or claimed by the . . . railroad company,”
which he desired to buy. This appellant on the 8th of March,
1870, resided on the northeast quarter of the quarter section.
That land the company neither owned nor claimed. It was en-
tered and paid for by Mrs. Nix in 1854, and she deeded it to
the appellant in 1858. His title to that part of the quarter
section is not disputed, and his »esidence has always been there.
He cultivated parts of the other quarters of the quarter on the
8th of March, 1870, but he did not reside upon them or either
of them. TUnder the circumstances, his residence was, in law,
confined to the land he owned. Seeing this difficulty, he ap-
plied for the purchase of the whole quarter section, basing his
claim apparently on the original settlement and declaratory
statement of his mother for the pre-emption of that tract. In
this way he sought to connect his residence upon the N. E.
with his occupation of the other quarters. That he cannot do,
as by the entry of the N. E. 1 his mother separated her resi-
dence from the rest of the quarter section, and he has done
g since to change that condition of things. It follows
that the appellant is not entitled to the privileges of the act of
1871, and his claim, both under the acts of Congress and those
of the State, has failed. This makes it unnecessary to consider
whether the act of 1871 is constitutional. Good or bad it is of
no use to him. The same is true of the claim that the company
has no title because at the time the grant was made the land in
question was occupied by Mrs. Nix as a pre-emptor. The ap-
pellant can recover only on the strength of his own title. It
he has no title, it is a matter of no importance how weak that
of his adversary may be.

nothin

Decree affirmed.
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APPEAT. FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE DISTRICT OF IOWA.

Argued October 17, 1884, —Decided November 3, 1884.

The addition of the signature of a surety to a promissory note, without the
consent of the maker, does not discharge him.

A mortgage executed by husband and wife of her land, for the accommodation
of a partnership of which the husband is a member, and as security for the
payment of a negotiable promissory note made by the husband to his partner
and indorsed by the partner for the same purpose, and to which note the
partner, before negotiating it, adds the wife’s name as a maker, without the
consent or knowledge of herself or her husband, is not thereby avoided as
against one who, in ignorance of the note having been so altered, lends
money to the partnership upon the security of the note and mortgage.

Under the act of March 8, 1875, ch. 137, the Circuit Court has jurisdiction of
a suit between citizens of different States to foreclose a mortgage made to
secure the payment of a negotiable promissory note of which the plaintiff
is indorsee, although the payee and mortgagee is a citizen of the same State
with the defendant.

Thisis a bill in equity, filed in the Circuit Court of the
United States for the District of Towa by J oseph J. Mersman,
a citizen of Missouri, against Caspar A. Werges and wife, citi-
zens of JTowa, to foreclose a mortgage of her land in Towa, ex-
ecuted on September 1, 1870, by the husband and wife to E. H.
Krueger, likewise a citizen of Iowa, “ to be void upon condition
that the said Caspar A. Werges shall pay to the said E. H.
Krueger the sum of six thousand dollars as follows, viz., one
year from date, with ten per cent. interest thereon, according
to t}ile tenor and effect of his promissory note of even date here-
with.”

The bill originally set forth the note as signed by both hus-
band and wife, but, after the coming in of the answer, was
amended by leave of court so as to allege it to be the note of
the husband only. The case was heard upon pleadings and
proofs, by which it appeared to be as follows :

The husband and Krueger were members of a partnership
thgaged in carrying on a mill, Krueger being the active part-
ner, and Werges and his wife living on a farm which belonged
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to her. The plaintiff agreed with Krueger to lend to the
husband, for the benefit of the partnership, $6,000 on the
security of the farm; and the wife agreed, for the accom-
modation of the partnership, to execute a mortgage of the
farm. The husband signed a note, payable to Krueger or
order, and corresponding in terms with the mortgage ; and the
husband and wife executed the mortgage, and delivered the
note and mortgage to Krueger. While they were in Krueger's
hands, the name of the wife was subseribed to the note, under
that of the husband, by Krueger or by his procurement, with-
out the knowledge or consent of either husband or wife. Krue-
ger indorsed the note, and delivered the note and mortgage to
the plaintiff, who thereupon, not knowing that the wife had
not herself signed the note, advanced the money to him for the
partnership.

The Circuit Court held that the addition of the wife’s name
to the husband’s note was a material alteration of the note, and
made void the mortgage; and dismissed the bill. See 1 Me-
Crary, 528. The plaintiff appealed.

Mr. C. H. Gateh for appellant.

Mr. Galusha Parsons for appellees.—The alteration in the
note discharged both Werges and his wife from liability both
on the note and on the mortgage. It changed the liability of
Mrs. Werges from that of surety to original debtor. Any al-
teration of a written instrument will discharge a surety. /-
Micken v. Webb, 6 How. 292, 298 ; Smith v. United States,?
Wall. 219; Martin v. Thomas, 24 ow. 815 ; Wood v. Steele,
6 Wall. 80; Adams v. Frye, 3 Met. (Mass.) 103 ; Lavb V.
LPayne, 46 Towa, 550. The liability of a surety cannot be ex-
tended by implication beyond the terms of the contract. M-
ler v. Stewart, 9 Wheat. 680; United States v. Boecker, 21
Wall. 652, 657. Any alteration in a contract which destroys
its identity and changes the evidence in respect to the transac-
tion to which it relates will avoid it. Dawidson v. Cooper, 13
M. & W. 343, 352; Hall v. McHenry, 19 Towa, 521 ; Wa&/a@
v. Jewell, 21 Ohio St. 163; Murray v. Graham, 29 Towa, 520;
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Dickerman v. Miner, 43 Towa, 508 ; Hamilton v. Hooper, 46
Towa, 515; Fay v. Smith, 1 Allen, 477; Draper v. Wood, 112
Mass. 815. The note and mortgage are to be considered to-
gether in a suit for the foreclosure of the mortgage. Hennedy
v. Ross, 25 Penn. St. 256. The jurisdiction of the Circuit
(ourt attached only because of the negotiability of the note.
That failing, the bill should have been dismissed.

Mg. Justice Gray delivered the opinion of the court. He
stated the facts in the foregoing language and continued :

This court is of opinion that the decree of the Circuit Court
cannot be sustained. The difference of opinion is not upon the
facts of the case, but upon their legal effect.

A material alteration of a written contract by a party to it dis.
charges a party who does not authorize or consent to the alter-
ation, because it destroys the identity of the contract, and sub-
stitutes a different agreement for that into which he entered.
In the application of this rule, it is not only well settled that a
material alteration of a promissory note by the payee or holder
discharges the maker, even as against a subsequent innocent in-
dorsee for value ; but it has been adjudged by this court thata
material alteration of a note, before its delivery to the payee,
by one of two joint makers, without the consent of the other,
malkes it void as to him ; and that any change which alters the
def<*n(lant‘s contract, whether increasing or diminishing his
liability, is material, and therefore the substitution of a later
date, delaying the time of payment, is a material alteration.
Wood v. Steele, 6 Wall. 80. See also Angle v. Northwestern
Insurance Co. 92 U. 8. 330 ; Greenfield Sawings Bank v. Stow-
ell, 123 Mass. 196, and cases there cited.

The present case is not one of a change in the terms of the
contract, as to amount or time of payment, but simply of the
effect of adding another signature, without olzerwise altering
or de facing the note. An erasure of the name of one of several
obligors is a material alteration of the contract of the others,
because it increases the amount which each of them may be
h‘ild to contribute. Martin v. Thomas, 2+ How. 315 ; Smith v.
United States, 2 Wall. 219. And the addition of a new person
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as a principal maker of a promissory note, rendering all the
promisors apparently jointly and equally liable, not only to the
holder, but also as between themselves, and so far tending to
lessen the ultimate liability of the orlgmal maker or makers,
has been held in the courts of some of the States to be a mate-
rial alteration. Shipp v. Suggett, 9 B. Monroe, 5; Henryv.
Coats, 17 Indiana, 161; Wallace v. Jewell, 21 Ohio St. 163;
Hamilton v. Hooper, 46 Towa, 515. However that may be,
yet where the signature added, although in form that of a joint
promisor, is in fact that of a surety or guarantor only, the
original maker is, as between himself and the surety, exclusively
liable for the whole amount, and his ultimate liability to pay
that amount is neitherincreased nor diminished ; and, according
to the general current of the American authorities, the addition
of the name of a surety, whether before or after the first
negotiation of the note, is not such an alteration as discharges
the maker. Montgomery Railroad v. Hurst, 9 Alabama, 513,
518 ; Stone v. White, 8 Gray, 589; McCaughey v. Smith, 27
N. Y. 89; Brownell v. Winnie, 29 N. Y. 400; Wallace v. Jewdl,
21 Ohio St. 163,172 ; Miller v. Finley, 26 Michigan, 248.
The English cases afford no sufficient ground for a different
conclusion. In the latest decision at law, indeed, Lord Camp-
bell and Justices Erle, Wightman and Crompton held that
the signing of a note by an additional surety, without the con-
sent of the original makers, prevented the maintenance of an
action on the note against them. Gardner v. Walsh, 5 El. & Bl
83. But in an earlier decision, of perhaps equal weight, Lord
Denman and Justices Littledale, Patteson and Coleridge held
that in such a case the addition did not avoid the note, or pre-
vent the original surety, on paying the note, from recovering
of the principal maker the amount paid. Catfon v. Simpson
8 Ad. & EL 136; 8. C. 3 Nev. & Per. 248. See also Gilbert
on Evidence, 109. And in a later case, in the Court of Chan-
cery, upon an appeal in bankruptcy, Lords Justices Knight
Bruce and Turner held that the addition of a surety was not
a material alteration of the original contract. Ez parte ¥ulss,
2 DeG. & Jon. 191; 8. C. 27 Law Journal, (N. S.), Bankr. .
The case at bar, being on the equity side of the court, is 1
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be dealt with according to the actual relation of the parties to
the transaction, which was as follows: The note, though in
form made by the husband to his partner, Krueger, and
indorsed by Krueger, was without consideration as between
them, and was in fact signed by both of them for the benefit
of the partnership. The mortgage of the wife’s land was
executed and delivered by her and her husband to Krueger
for the same purpose. The name of the wife was signed
to the note by Krueger, or by his procurement, before it
was negotiated for value. The plaintiff received the note
and mortgage from Krueger, and advanced his money upon
the security thereof, in good faith and in ignorance that the
note had been altered. If the wife had herself signed the
note, she would have been an accommodation maker, and, in
equity at least, a surety for the other signers; and neither the
liability of the husband as maker of the note, nor the effect of
the mortgage executed by the wife, as well as by the husband,
tosecure the payment of that note, would have been materially
altered by the addition of her signature. There appears to us,
therefore, to be no reason why the plaintiff, as indorsee of the
note, seeking no decree against the wife personally, should not
enforce the note against the husband, and the mortgage against
the land of the wife.

This suit, being between citizens of different States, and
founded on g negotiable promissory note, the indorsement of
which to the plaintiff carried with it as an incident, in equity,
Fhe mortgage made to secure its payment, was within the
Jurisdiction of the Circuit Court, under the act of March 3,
1875, ch. 137, although Krueger, the payee and mortgagee,
could not have maintained a suit in that court. 18 Stat. 470;
Sheldon v. Sill, 8 How. 441, 450 5 Treadway v. Sanger, 107
U. 8. 823. Decree reversed.
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HORBACH ». HILL.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE DISTRICT OF NEBRASKA.

Argued October 23, 1884.—Decided November 3, 1884.

Whether an agreement for a reconveyance of real estate, conveyed by deed in
fee simple, on the repayment of the purchase money and the performance
of other conditions, is a mortgage, is to be determined by the accompanying
circumstances which explain the object of the agreement.

A creditor of a grantor of real estate, attacking the conveyance as made to de
fraud creditors, should show affirmatively that he was a creditor of the
grantor when the alleged fraudulent conveyance was made.

This is a suit to set aside a sale of certain real property in
Omaha, Nebraska, to John A. Horbach, the defendant in the
court below, the appellant here, by one John A. Parker, Senior,
on the ground that it was made to hinder, delay, and defraud

the latter’s creditors, of whom the complainant claims to be one.
The material facts, briefly stated, are as follows: In March,
1871, one John A. Parker, Jr., died at Omaha, intestate, pos-
sessed of certain unimproved real property in that city. He
also held a deed of seventeen other lots there, which he had
purchased of his father in September, 1870. At the time of
the purchase he executed to his father an agreement stafing
that on a final accounting of all business between them, includ-
ing the purchase of the seventeen lots, he found himself in-
debted to his father in $8,734, to be paid to him, or to certain
creditors to be named, within one year, and agreeing, in case
he should be relieved from two certain bonds of $3,000 andup-
wards, to reconvey the lots to his father for a like considera-
tion, and the expenses incurred on them, the amount to be
credited on his indebtedness. He left, at his death, no personal
estate of any value, and his debts were considerable, among
others one of over $1,000 to Horbach. His father, who
was his sole heir-atlaw and his largest creditor, resided n
Virginia, and upon his son’s death went to Omaha to attend h{S
funeral. Whilst there, on the 20th of March, 1871, he sold his
interest in the estate of his son, and his interest under the
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agreement to reconvey the seventeen lots, to Horbach for 6,000,
and executed to him a deed of the lots standing in the name of
the deceased, and assigned to him the agreement. He also sold
and assigned to him the claim against the estate mentioned in
the agreement, Horbach agreeing for the claim to pay the
debts in Omaha due to himself and others, amounting to a sum
not exceeding $2,200.

In May, 1871, Horbach, as a creditor of the estate of the de-
ceased, was appointed its administrator and qualified. There
being no personal effects with which to pay the debts, the real
property of the deceased, including the seventeen lots, was
sold at auction under orders of the proper court, and was pur-
chased by different parties, one of whom named Kennedy
bought the seventeen lots. The sales were reported to the
court and confirmed. The proceeds were applied in due course
of administration ; and in November, 1874, the administrator
was exonerated by the court from liability and his bond can-
celled. Subsequently Horbach purchased at advanced prices
portions of the property thus sold, among others fifteen of the
seventeen lots.

In December, 1877, Edward B. Hill, the complainant in this
suit, recovered in the District Court of Nebraska a judgment
by default against John A. Parker, Sr., for $3,244 and costs,
purporting to be owing upon the promissory note described in
the petition of the plaintiff. This petition is not in the record,
and therefore it does not appear whether Parker was liable as
maker or as indorser, or when the note was made or when it
matured. There was no personal service of process upon him,
nor did he enter his appearance in the case; the service was by
publication. The judgment, reciting that it appearing to the
court that the attachment proceedings therein were regular and
n conformity to law, ordered the sheriff to sell the real estate
attached. 'What that real estate was does not appear, and that
It included the seventeen lots, can only be inferred from the fact
that under the judgment and order they were sold with other
real property and conveyed to the complainant. In August,
1878, this suit was brought by him, claiming title to the prem-

ises thus purchased, and alleging that the conveyance to Hor-
VOL. ¢X11—10
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bach by John A. Parker, Sr., in March, 1871, was made to hin-
der, delay, and defraud the latter’s creditors; that the admin-
istration was taken under an agreement to manage and manip-
ulate the estate for his benefit, and that the sales by the admin-
istrator were without consideration and fictitious, being in fact
made for himself. It therefore prayed that the conveyance by
Parker, Sr., to Ilorbach be adjudged void, and that the com-
plainant be decreed to be the owner in fee of the property.
The averments were traversed by the answer, which also set
up the agreement to reconvey the seventeen lots. A replica-
tion being filed, testimony was taken. The case was then re-
ferred to a master “ to report on the law and facts asshown by
the pleadings and proofs.” Ile held and reported that, except
as to the seventeen lots, the purchases at the administrator’s
sale were valid ; that, as to them, the complainant acquired title
under his attachment proceedings; that the deceased, as to
them, was mortgagee ; that the deed of Parker, Sr., to Ilor-
bach was made when he was largely in debt to the complainant
and others, and for the purpose of hindering, delaying, and de-
frauding his creditors, and that Horbach knew this; that the
purchase of those lots by Kennedy at the administrator’s sale
was in good faith, but with notice that the title of the deceased
was that of mortgagee only, and that hence no title was ac-
quired ; and that no title passed through Kennedy to Horbach
because of like notice, and therefore the complainant was en-
titled to a decree to quiet his title. Exceptions were taken to
the report, but they were overruled, and it was confirmed and
a decree entered adjudging that the seventeen lots were, at the
commencement of the suit, the property of the complainant,
and directing the defendant to convey the same to him, and, in
default thereof, that the decree should stand in lieu of such con-
veyance, and that the defendant should be barred of all interest
in the property, and deliver possession thereof to the complain-
ant. From this decree this appeal is brought.

P
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Mr. Walter D. Dawidge for appellant.—I. This is a bill to
quiet title, not a creditor’s bill. The decree is for conveyanlce
and possession, not for sale. And though the remedy by bill

e e
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to quiet title has been enlarged by statute in Nebraska, Hol-
land v. Challen, 110 U. S. 16, yet it is there held that com-
plainant must show title, and a party not in possession must
possess the legal title in order to maintain the action. State v.
Sioux City & Pacific Railroad, 7 Neb. 357.—II. The bill be-
ing for actual fraud, the complainant was not entitled to a de-
cree, even if he had averred and proved facts which, independ-
ently of actual fraud, might have entitled him to relief under
some other head of equity. FHyre v. Potter, 15 How. 42, 56;
Moore v. Green, 19 How. 69 ; Price v. Barrington, 3 Macn. &
Gord. 486. And the bill could not be amended. Shields v.
Barrow, 17 How. 180.—III. The record discloses nothing to
show that appellee was an existing creditor, nor what was the
financial condition of the grantor. It should have done so.
Sexton v. Wheaton, 8 Wheat. 229 ; Mattingly v. Nye, 8 Wall.
3705 Smith v. Vodges, 92 U. 8. 183.—IV. The conveyance to
the decedent was absolute. The agreement to reconvey was
not necessarily a mortgage. Conway v. Alexander, 7 Cranch,
218, 236 ; Russell v. Southard, 12 How. 139. A sale under a
judgment in attachment in Nebraska would not pass a mere
personal contract relating to lands. General Stat. Neb. 1873,
§8198, 228.  Such a sale would not even convey a trust by
operation of law. Zrask v. Green, 9 Mich. 358.—V. Assuming
the seventeen lots were attached and sold as alleged, yet as the
only jurisdiction acquired by the State court was by publica-
tion, the purchaser only succeeded to the legal or equitable
fitle of the debtor. The purchaser, in such case, could only
claim through the debtor, and not adversely or by paramount
fitle ; and the necessary predicate of overreaching and annul-
ling the previous conveyance would not exist. Such conveyance,
binding upon parties and privies, would be equally binding
upon such a purchaser. If he could move at all to set asidethe
conveyance, he could only move as a creditor, and the judgment
o attachment would be no evidence of debt. The judgment
an'd sale in attachment would not enable the purchaser to main-
tain the present suit. Pennoyer v. Neff, 95 U.S. 714, and cases
teviewed ; Hart v. Samsom, 110 U. 8. 151.

No appearance for appellee.
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Mk. Justice Fienp delivered the opinion of the court. He
stated the facts in the foregoing language and continued :

There are several fatal objections to the decree in this case.
In the first place, there is no evidence affecting the good faith
of the sale and conveyance from Parker, Senior, to the defend-
ant, in March, 1871. It was known that the deceased owed
several debts, and as there were no personal effects, that the
real property was liable to be sold for their payment. Under
these circumstances, the price paid by the defendant is not
shown to be inadequate. And there is no evidence that he
had any knowledge of the debt of Parker, Senior, to the com-
plainant. So, whatever may be suggested or surmised as to
possible fraudulent intentions of Parker, Senior, in the convey-
ance, its validity cannot be questioned in the absence of any
evidence of participation in them by the defendant. The frand
which will vitiate a sale must be mutual, that is, must be in-
tended by both parties, or by one with knowledge of the other’s
purpose, and thus acquiesced in and furthered. Here all such
participation was wanting on the part of the purchaser.

In the second place, if the conveyance by the father to the
defendant be treated as invalid, the title to the lots passed by
the administrator’s sale, and the subsequent deed in pursuance
of it. The master found that the purchase by Kennedy at that
sale was in good faith, but was void because of his knowledge
that the property was held by the deceased as mortgagee, and
that the defendant acquired no title from Kennedy because of
like notice. But the conclusion that the conveyance by the
father to the son was a mortgage was a mere assumption, not
warranted by the accompanying agreement, There was 10
obligation resting on the father to make the payments men-
tioned in that agreement and claim a reconveyance. Ie had
an option to do so, and then he was not merely to repay the
consideration given by the son, but in addition thereto he was
to obtain a release of two bonds by him exceeding $3,000 in
amount. Upon such release the vendee agreed to reconvey
the lots for the original consideration and the expenses incurred
on them. There were no extraneous facts shown to explain the
object of executing the papers, such as a previous indebtedness
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of the father, or a liability on his part to secure the son against
the bonds mentioned. Nor did it appear to whom the bonds
were issued, nor for what consideration. Nor was it averred
that the transaction was in any respect different from what the
instruments imported—a sale to the son. The agreement can
therefore be considered only as an independent contract to
reconvey the lots on certain conditions. The assumption that
the conveyance of the father to the son was a mortgage being
unfounded, the objection to the purchase by Kennedy falls.
That being valid, the deed received by him passed a good title,
which he transferred to the defendant.

In the third place, there is no evidence that the complainant
was a creditor of Parker, Senior, in March, 1871, when the con-
veyance was made to the defendant. The attachment suit was
commenced by publication in August, 1877, and in Decem-
ber following judgment by default was rendered. This was
more than six years after the conveyance. It does not appear
when the alleged debt, upon which the attachment proceedings
were founded, accrued. The allegation of the bill that Parker,
Senior, was largely indebted to the complainant and others, and
was insolvent when he conveyed to the defendant, is not sus-
tained by the evidence. Indeed, there is no evidence in relation
to his financial condition and means at that time. The testi-
mony that he. brought a summons in another suit against him
to the office of the party who was then drawing the deed is
contradicted ; and even had this been so, the fact would not
militate against the validity of the transaction. He had a right
to dispose of his property in the ordinary course of business for
a valuable consideration, and the defendant had a right to
purchase it. The complainant, not showing that he was at the
time a creditor, cannot complain. Even a voluntary convey-
ance is good as against subsequent creditors, unless executed as
& cover for future schemes of fraud.

- So, in any way in which this case can be considered, the bill
cannot be sustained.

The decree moust therefore be reversed, and the case remanded,

with directions to dismiss the bill. And it is so ordered.
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IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR
THE DISTRICT OF KANSAS.

Submitted October 17, 1884.—Decided November 3, 1884,

The statute of the State of Kansas(Gen. Stat. of Kansas, ch. 80, art. 3, sec.?4,
p. 634), providing that, in a case founded on contract, when ‘‘an ackncwl-
edgment of an existing liability, debt or claim” shall have been made, an
action may be brought within the period prescribed for the same, after such
acknowledgment, if such acknowledgment was in writing, signed by the
party to be charged thereby, requires, as interpreted by the Supreme Court
of Kansas, that the acknowledgment, to be effective, be made, not to a
stranger, but to the creditor, or to some one acting for or representing him,

An acknowledgment cannot be regarded as an admission of indebtedness,where
the accompanying circumstances are such as to repel that inference or to
leave it in doubt whether the party intended to prolong the time of legal
limitation.

A committee of a city council, appointed to consider the city indebtedness,
made a report containing a statement of the assets and liabilities of the
city, and including among the latter a certain issue of bonds called M. bonds.
The report further proposed a plan of compromise to be made with the
holders of city bonds, the proposal being made in the form of a circular
which the committee recommended “ to be sent to each person holdingcity
bonds, except M. bonds, as to which we make no report.” The circular, by
its terms, purported to be addressed ¢ to each person holding bonds of the
city,” and requested “each bondholder to express his views fully.” The
city council adopted the report of the committee,and ordered the circular to
be sent to the holders of the city bonds ; and it was so sent to holders of
bonds other than M. bonds, but not to holders of the latter : Held, That
neither the note nor the circular was an acknowledgment of the M. bonds
as a debt of the city, so as to take them out of the statute of limitations.

Where a Circuit Court of the United States, on the trial of an action at law be-
fore it, on the waiver of a jury, makes a special finding of facts, on all the
issues raised by the pleadings, and gives an erroneous judgment thereon,
which this court reverses, it is proper for this court to direct such judgment
to be entered by the Circuit Court as the special finding requires.

This was an action brought by the defendant in error, in the
Circuit Court of the United States for the District of Kansas
‘against the city of Fort Scott, in the State of Kansas, to re-
cover the amount of principal and interest due on 27 bonds. for
$500 each, issued by that city, 12 of which became due on July
1, 1873, and 15 on July 1, 1874. The bonds were coupon
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bonds, with interest payable annually, on the 1st of July, at
the raté of 10 per cent. per annum, and were dated July 1,
1871. Each bond contained the heading, “ Special Improvement
Bond of the City of Fort Scott, Kansas,” and this statement :
“Issued in accordance with sections 16 and 17 of an act of the
Legislature of the State of Kansas, entitled ¢ An Act relating
to the powers and government of cities of the second class, and
to repeal certain sections of chapter 19 of the General Statutes
of 1868, approved March 8th, 1871, and in pursuance of an or-
dinance of the city of Fort Scott, entitled ¢ An ordinance order-
ing the grading and macadamizing, &c., of certain streets
and parts of streets, approved May 19th, 1871 Counter-
signed by the city treasurer, this twentieth day of September,
1871

The suit was commenced July 1, 1880, and was tried by
the Circuit Court without a jury. As to 11 of the 12 bonds,
that court found that all the coupons on them had been paid
on and before July 1, 1873, but no payment of principal or
interest had been made upon any of them since that date, ex-
cept as stated in its fourth finding. As to the 15 bonds, it
found that all the coupons on them were paid on and before
May 16, 1875, but no payment of principal or interest had
been made upon any of them since that date, except as stated
in its fourth finding. The remaining findings were as follows :

“4th. The court further finds that, as to the remaining bond
sted on herein, being bond number 78, it became due by its
terms July 1st, 1873, and on and prior to that date all the in-
terest coupons thereon had been paid ; that, on November 8th,
1875, a payment was made on said bond number 78, of the sum
of $290, and the balance of said bond remained due and unpaid
at the time of the commencement of this action ; thatsaid pay-
ment upon bond 78 was made by Donnell, Lawson & Co., fiscal
agents of the State of Kansas, upon the authority of certain
letters sent them by J. H. Randolph, city treasurer of the de-
fgndant, written by him in the usual routine of his official du-
ties, but without any special instruction or knowledge on the
part of the city council of said city; which said letters are as
follows, to wit:
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‘Forr Scorr, Ks., June 10, 1875.
Mess. DonxeLL, Lawson & Co., New York. ‘

;  DEar Sirs: Yours of the 2d inst. at hand. The coupons of
our special improvement bonds are all retired except bonds
Nos. 97 and 107 to 113; the last coupon on these Nos. (all past
due) is not yet in ; will give you statement of am’t and Nos. of
these bonds due and unpaid by next mail. You may redeem
any one of these bonds whenever this fund in your hands is
sufficient to do so. My remittance of May 26th, of %245, was
all to apply on coupons of bonds issued to the M., K & T. I.
R. Co., and not $70 of it for special im. fund, as you state you
have credited, in your letter of June 1st. The Nos. of the
bonds to which these coupons belong are 1 to 7, inclusive.
You will please make the transfer of the $70 to your Fort Scott
City coupon acc’t. About what would our city funding bonds
bring in your market, bonds running 10 years, int. payable s.a.
at 10 per cent. p’r. annum ?

Resp’y, yours, J. .. Ranvovpen, City Treasurer.

¢Forr Scorr, Ks., Aug. 6th, 1875.
Mess. Donnerr, Lawsox & Co., New York.

GentLeMeN: I give you below the Nos. of our special im-
provement bonds now unpaid. Nos. 6 to 15, 17 to 22, 24, 30
to 39, 53 to 58, 60 to 80, 83 to 85, 97, 98, 99, and 104 to 115,
in all 70 bonds of $500 each, all past due. I will be in New
York last of this month, and will call and explain to you the
situation in regard to these bonds, so you may understand the
reason why they are not paid, and that owners of the same
may govern themselves accordingly.

Very resp’y yours, J. H. Ranvovren, Uity Treasurer’

¢ Forr Scorr, Ks., Aug. 11th, 1875.
Mess. DonngeLr, Lawson & Co., New York.

GentLEMEN : I enclose you herewith d’ft for $500 to apply
on interest due on Fort Scott City special improvement bonds.
If not convenient to apply on interest use to pay on bonds.

Resp’y yours, J. H. Raxpores.’

On November 8, 1875, said fiscal agents paid bond 77 of
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this series, and said $290 on said bond 78, they being the only
bonds presented to that date, which payments exhausted the
funds in the hands of said fiscal agents. That the official ac-
counts of the treasurer of said ecity contain the following entry
of credit to himself: ¢ August 11th, 1875. By Donnell, Law-
son & Co., to pay interest on special improvement bonds,
$500,” which was the moneys remitted by said treasurer in the
letter of August 11th, 1875. Said payments were reported by
the city treasurer in his annual report and approved by the
city council.

5th. The court further finds, that, in July, 1878, the defend-
ant, the city of Fort Scott, Kansas, by its city council, referred
the matter of its financial condition to the finance committee
of said council, which committee made a report in writing to
said council, *on the 21st day of August, 1878, which report
was duly adopted and spread in full on the records of the
minutes of said council, and is as follows, to wit:

¢ Council Proceedings, August 21st, 1878.

Adjourned regular meeting.

Mayor Cohen in the chair.

The report of the finance committee on the matter of the
city indebtedness was read, and on motion adopted and ordered
placed on file. It is as follows:

To the Hon. Mayor and Councilmen of the City of Fort Scott,
Konsas ¢

We, your committee on city indebtedness, met with and con-
sulted B. P. McDonald, D. P. Lowe, J. S. McCord, J. D. Mec-
(0 leverty, and also J. D. Hill, W. J. Bowden, W. A. Cormany,
members of the board of education of this city, whom the com-
mittee thought should be invited, and, after careful considera-
tion, the joint committee unanimously agreed on the plan of
compromise set forth in the following circular letter, which we
Tecommend be sent to each person holding city and school dis-

trict bonds, except Macadam bonds, about which latter we make
1o report




OCTOBER TERM, 1884.
Statement of Facts.

Crry CrLErK’s OFFIcE, Forr Scorr, Kansas, Sept. 3d, 1878,

Dear Sir: The city council of Fort Scott address this to
each person holding bonds of the city of Fort Scott, Kansas,
with a view to bring about such an amicable adjustment of the
indebtedness of our city, if possible, as will be fair to the bond-
holders in view of our circumstances, and at the same time be
such an one as the city can reasonably expect to be able to
meet.

Nearly all of our county, city, and school district indebted-
ness was incurred at or about the year 1870, which was what
would be called our times flush, when money was plenty and
property of ready sale at good figures. In 1870 the assessed
valuation of all kinds of property in the city was $1,445,730, 2
shown by the tax roll, while our assessed valuation for the year
1878 is only $814,457, being a decline in valuation of $631,273,
or nearly one-half, a decline which cannot be accounted for
upon the basis of the general decline in values, but s doubtless
largely attributable to the excessive burden of our debt and
taxation. For the year just past our levy for all funds in the
city was 5.25 per cent., while this year, had an adequate levy
been made, it would have been nearly 7 per cent., and this, too,
without making any levy for sinking fund purposes to meet our
railroad bonded indebtedness. A careful examination of our
financial condition convinced us that to meet our indebtedness
in its present form, including our share of the county and
school district indebtedness, would, within two or three years,
require a levy of 10 per cent., and should the extreme decline
in our assessed valuation continue, the rate would exceed that
figure.

Our assessed valuation of all kinds of property in the city,
beginning with the year 1870, as shown by the tax roll, is as
follows :

$1,445,730
1,491,682
1,382,950
1,233,694
1,386,294
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$1,071,834
958,896
904,368
814,457

The increase in valuation in 1874 is explained by the fact:that
nearly 250 acres of outlying additions were that year annexed
to the city. In the face of this great decline 1n value, our in-
debtedness is rapidly maturing and is yet to be provided for.

The indebtedness of our county in railroad bonds is $300,000,
of which $150,000 are in litigation, and upon which there is
nearly $40,000 of an accumulation of unpaid interest, and all
may yet be adjudged a valid indebtedness. The assessed valu-
ation of the county. including the city, this year, is $3,509,164;
the valuatiort of the city being about one-fourth of that, places
one-fourth of the county’s burden upon the city. A statement
of our indebtedness, then, upon that basis, is as follows :

One-fourth co. debt $85,000
City railroad debt 100,000
City school district bonds

City bridge and funding bonds

City special improvement bonds and accrued in-

$315,000

From this statement it will be seen, that the ratio of our
total indebtedness to our assessed valuation is about 40 per
cent.

Of our indebtedness, our school district, bridge, and funding
bonds bear ten per cent. interest, and for these the city has had
SO_mPthing in the shape of value received. In the matter of our
I‘ztl'lroad 7 per cent. bonds, however, both county and city, the
universal sentiment of our people is that we have not been
I'lgl.lﬂy treated. Each of the railroad companies promised that
their machine shops should be built and located in Fort Scott,
the M., K. & T. made a written contract to that effect, and the
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city railroad debt of $100,000, and a county railroad debt of
$150,000, was created. The bonds were delivered, but the rail
road companies have built their shops elsewhere. The 1., K.
& T. Railroad, after receiving $100,000 of city and $150,000 of
county bonds, not only failed to comply with its contract, but
started a new town, built its machine shops there, and has since
lent every effort of its great power to foster a rival town within
fifty miles of this place.

Had the railroad companies fulfilled their pledges, Fort Scott
nor Bourbon County would not now be asking leniency at the
hands of their creditors, our debts would not have been out of
proportion to our valuation, our people would have been satis-
fied, our town and county prosperous.

‘We have incurred the debt, we have failed to receive the ben-
efits. Both of the railroad companies are bankrupt, and weare
without remedy or hope of redress.

A strong sentiment has always existed in favor of utterly re
pudiating our railroad debt, and now that the time approaches
for levying a sinking fund tax to pay that debt, this sentiment
increases. The present bondholders may be blameless as to
the bad faith of the railroad companies, but the result to us
is all the same, and our debt burden in no wise relieved by that
fact.

Our inability to pay such a debt seems apparent, and sooner
or later we know that we must fail. An increase in taxation
means a decrease in value, the refusal of the tax-payer to pay,
the driving out of capital already invested, and the turning
away of those who would otherwise settle here. Realizing
this, we have this year omitted to make a levy for debt pur-
poses, either principal or interest, and hope, by a statement of
the facts and of our circumstances, together with the safeguards
which we propose for the future, to effect a compromise, which,
while burdensome still to us, yet we know we can meet, and at
the same time give to the bondholder as high a marketable
value as he now has in the paper he now holds. We feel, Low-
ever, that a difference ought to be made in the two classes _Of
bonds, and hence we propose to refund the city and school dis-
trict debt upon the following terms: The city railroad and ma
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chine shop 7 per cent. bonds to be refunded at 50 cts. on the
dollar, into a 80-year 5 per cent. bond, payable at any time
after 10 years, and the school district funding and bridge 10
per cent. bonds to be refunded into a like bond, at the rate of
75 cts. on the dollar of the present amount of bonds outstand-
ing. This would make the amount of our city and school dis-
trict debt about 20 per cent. of our valuation, leaving out of
consideration our proportion of the county indebtedness, which,
if considered, would still leave our debt about 30 per cent. of
the valuation.

To effect this compromise we will need new legislation, and,
in obtaining this, we propose and suggest the following provis-
ions of law, as @ protection to the holders of the compromise
bonds against a subsequent over-issue, which might compel a
new compromise, to wit :

A tax levy for interest to be made annually, sufficient to
pay the interest then due. At the end of ten years, one-twen-
tieth, or 5 per cent., of the principal to be collected, and for
each year thereafter, until the whole refunded debt is paid or
liquidated.

Making any officer who shall prevent such levy, personally

liable to any bondholder for the amount then due, to be recov-
ered in a civil action ; making it a misdemeanor, punishable by
fine and imprisonment, for any officer to divert any portion of
the funds so collected to any other purpose than the payment
of these bonds and interest, the fine to be not less than the sum
so diverted.
. Making a provision that the aggregate amount of our bonded
Indebtedness, when the now proposed compromise is effected,
shall never be exceeded, until the entire amount of the com-
promise bonds shall be fully paid, and making any bonds that
1111g1}1t be issued in excess of that amount absolutely null and
void.

The bonds issued under such a law as this would be absolutely
protected against an over-issue in the future, and, with this
safeguard, would sell, in the aggregate, for more dollars and

cents than the entire amount of our present bonded indebted-
ness.
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In response to this, we ask each bondholder to express his
views fully, stating the amount and kind of bonds he holds;
and we sincerely hope that a compromise can be fully agreed
upon by the time our legislature meets in January next, so that
the proper legislation may be obtained, and the refunding
bonds issued in time for the making of a levy in 1879.

By order of the city council of the city of Fort Scott, Sep-
tember 3d, 1878. , City Clerk.

At said meeting of August 21st, 1878, said city council also
adopted the following motion, as appears by said records :

¢On motion, the city clerk was instructed to have one hun-
dred copies printed of the circular letter, with the report of the
finance committee on our indebtedness, as the city attorney
may direct, to be sent to the holders of our city bonds.’

6th. That, under date of September 3d, 1878, the city clerk
of said city caused to be printed one hundred copies of said
circular letter, each being printed with a dotted head-line in
which to write the name of the person addressed, and sent a
copy of the same to each of the holders of the bonds of said
city except to the holders of said special improvement or
Macadam bonds, but did not send said circular to this plaintiff,
nor to any agent or representative of his, nor to any other
holder of said special improvement or Macadam bonds.

The reason why said city clerk did not send any of said
circulars to any of the holders of said special improvement or
Macadam bonds was because of the directions to that effect
made in the adopted report of the finance committee of said
city council, as set forth in finding No. 5 herein. Each of the
circulars so sent out by said city clerk were signed by him in
writing, and had the name of the person to whom sent written
in the dotted head-line thereof. Some persons holding bonds
of said city, other than said special improvement or Macadam
bonds, did receive copies of said circular in which no name was
written in said dotted head-line, but were signed by said city c! erk.

7th. That, in 1878, and after September 3d, one Thomas w.
Marshall, of Westchester, Pa., where plaintiff resided, who held
some of the bonds of said city other than said special mprove-
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ment or Macadam bonds, received one of said circulars, which
he showed to plaintiff, which was signed by said city clerk in
writing, over the words ‘city clerk’ at the end, and one H.
Burkhalter, at Westchester, Pa., who also held some of the
bonds of said city other than said special improvement or
Macadam bonds, received one of said circulars in 1878, which
he gave to plaintiff. Said circular was also received by other
persons residing at Westchester, Pa., who held bonds of said
city other than said special improvement or Macadam bonds.

8th. That the class of bonds sued on herein are described on
their face as ‘special improvement bonds,” but were commonly
called ‘Macadam bonds’ by the holders thereof, and by the
officers of said city, and were issued by said city in payment
for macadamizing certain streets in said city.”

On the foregoing findings of fact, the court held, as matter
of law, that the plaintiff was entitled to recover on the bonds
$26,385.23, and to have judgment accordingly, and judgment
was entered for that amount, to bear interest at the rate of 10

per cent. per annum. The defendant brought this writ of
error.

Mr. J. D. MeCleverty for plaintiff in error.

Mr. S. E. Brown and Mr. Wayne McVeagh for defendant in
error.—I. The acknowledgment was sufficient. Elder v. Dyer,
26 Kan. 604, overruling Hanson v. Towle, 19 Kan. 273, relied
upon by counsel for plaintiff. If the bonds referred to in the cir-
cular were other than the bonds sued upon, the burden of proof
was on plaintiff in error to show it. Whitney v. Bigelow, 4
Pick. 507. See also Argus Company v. Mayor of Albany, 55
N. Y. 495, Folger, J.—II. The acknowledgment was so made
as to revive the cause of action. The circular, though mailed
to certain individuals, was addressed to all bondholders. Under
these circumstances thecownership of the bond is the criterion
by which to ascertain the person to whom the notice applies.
See the New York case above cited.—ITI. The question of the
sufﬁciency of an acknowledgment is one of general juris-
Prudence. In determining it Federal courts are independent
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of the constructions by State courts. Delmar v. Insurance (h,
14 Wall. 665; Swift v. Tyson, 16 Pet. 1; Watson v. Torpley,
18 How. 520; Venice v. Murdock, 92 U. S. 494,

Mz. JusticeE Brarcarorp delivered the opinion of the court.
He stated the facts in the foregoing language and continued:

The declaration of the plaintiff avers the adoption by the
city council of the motion of August 21, 1878, and sets forth
a copy thereof and of the circular letter, and alleges that one
of the circulars was sent to the plaintiff, and one to each of the
other holders of the defendant’s bonds ; that thus the defend-
ant fully acknowledged and recognized the plaintiff’s bonds as
valid and subsisting obligations of the defendant; and that, on
the 8th of November, 1875, the defendant recognized the ex-
istence and validity of the plaintiff’s bonds by paying to him
that day %290 on account thereof. The answer avers that the
$290 was paid and credited wholly on bond No. 78 ; that there
is due on that bond $434, which sum the defendant offers to
pay and brings into court; that more than five years elapsed
after the maturity of the other bonds before this suit was
brought, and it is barred by the statutes of limitation of
Kansas; that the defendant never acknowledged or recognized
the plaintiff’s bonds as subsisting obligations, as alleged in the
declaration ; and that the circular was never sent to the plain-
tiff by the city, or by its clerk, or by any of its officers, and the
plaintiff never received it from the city, or from any party on
behalf of the city. To this answer there is a reply containing
a general denial.

The statute of Kansas in force when this suit was commenced
(Gen. Stat. of Kansas, ch. 80, art. 3, sec. 18, sub. 1, p. 633) pro-
vided, that an action on any agreement, contract or promise in
writing could only be brought within five years after the cause
of action accrued, and not afterwards. Consequently, this suit
was barred as to all the bonds, unlessssaved under the follow-
ing provisions of the statute. '

“Inany case founded on contract, when any part of the princ-
pal or interest shall have been paid, or an acknowledgment ofan
existing liability, debt or claim, or any promise to pay the same,




FORT SCOTT ». HICKMAN.
Opinion of the Court.

shall have been made, an action may be brought in such case
within the period prescribed for the same, after such payment,
acknowledgment, or promise; but such acknowledgment or
promise must be in writing, signed by the party to be charged
thereby.” Id. sec. 24, p. 634, 635.

The construction of section 24 by the Supreme Court of
Kansas, in Elder v. Dyer, 26 Kansas, 604, is that a case may be
taken out of the operation of section 18, in three ways: (1.)
By the payment of part of the principal or interest; (2.) By an
acknowledgment in writing of an existing liability, debt or
claim, signed by the party to be charged; (3.) By a promise of
payment in writing, signed by the party to be charged ; that it
is not necessary all these things should co-exist, but only
requisite that one of them should exist; and that it is not neces-
sary the acknowledgment should amount to a new promise.
But it is also held by the same court, in decisions made prior to
August, 1878, that the acknowledgment, to be effective, must
be made, not to a stranger, but to a creditor, or to some one
acting for or representing him. Sibert v. Wilder, 16 Kansas,
176 ; Schmucker v. Sibert, 18 Kansas, 104; Clawson v. Mec-
Ound's Adm’r, 20 Kansas, 337.

In the present case, the Circuit Court finds that the com-
mittee, in its report, recommended that the circular letter
should “be sent to each person holding city and school district
bonds, except Macadam bonds;” that the report stated that
the committee made no report about Macadam bonds ; that, on
the report, the city council adopted a motion instructing the
aity clerk to have 100 copies printed of the circular letter, with
the report, to be sent to the holders of the city bonds; and
that the clerk caused to be printed 100 copies of the circular
letter, and sent a copy of the same to each of the holders of the
bonds of the city. except to the holders of the special improve-
ment or Macadam bonds, but did not send the circular to the
Plaintiff, or to any agent or representative of his, or to any
otl%nr holder of the special improvement or Macadam bonds.
Tt is not found that any copy of the circular was received from
the city, or from any one acting for it, by any holder of any

Macadam bond or his agent or representative. The recom-
VOL Cx11—11
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mendation of the committee, and its statement that it made no
report about the Macadam bonds, and the fact that the circular
letter offers no compromise as to those bonds, was a sufficient
reason for not communicating with the holders of those bonds.
In this connection, it may be observed, that by the report of
the case of United States v. Fort Seott, 99 U. 8. 152, it ap-
pears that in that case, the city of Fort Scott, at October Term,
1878, contested in this court, its obligation to impose a tax on
all the taxable property of the city to pay like bonds of the
same issue, claiming that it was bound to levy a tax only on
property benefited, and that this court reversed the decision
of the Circuit Court of the United States for the District of
Kansas, which had decided in favor of the city, and against a
holder of Macadam bonds, as to that question. That decision
by this court was announced after the report of the comumnittee
was made, and after the date of the circular letter.

It is plain that the city made no acknowledgment to the
plaintiff. It held no communication with him. It sent no
copy of the circular letter to him. It intentionally refrained
from doing so. It had a cogent reason for refraining, in the
decision which had been so made in its favor. He received no
circular letter from the city. Nor did the exhibition to him of
the circular letter by persons who held other bonds than Mac-
adam bonds amount to an acknowledgment by the city to him.
The circular letter states that the city council addresses it 0
each person holding bonds of the city, but it also states that
this is done with a view to a compromise, and then it proposes
compromises as to other bonds, not including the Macadam
bonds. So, also, the circular letter, at its close, asks that each
bondholder will express his views fully, stating the amount
and kinds of bonds he holds. But this applies, necessarily, only
to those who hold bonds which are to be compromised and re
funded. There is nothing in the circular letter which makes,
or which evinces any intention of making, an acknowledgment
to holders of Macadam bonds. In view of all this, the pla(‘mg
in the list, under the heading “ A statement of our indebted-
ness,? of the item, “City special improvement bonds and
accrued interest, 45,000,” cannot be held to amount to an ac
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knowledgment to the plaintiff of any then existing liability to
him on the Macadam bonds he held. It was merely a state-
ment that the city had issued that amount of special improve-
ment or Macadam bonds, which it classed generally as “ indebt-
edness,” which others might claim was valid indebtedness
against it, but which it carefully omitted from any proposal of
compromise, and said no more about in the circular.

Although an acknowledgment need not, under the Kansas
statute, amount to a new promise, yet the rule is applicable,
that an acknowledgment cannot be regarded as an admission
of indebtedness, where the accompanying circumstances are
such as to repel that inference, or to leave it in doubt whether
the party intended to prolong the time of legal limitation.
Roscoe v. Hale, T Gray, 274.

Nor is there any ground for holding that what was entered
upon the records of the city council is to be regarded as having
been addresséd to all the holders of bonds, including the plain-
tiff, and as having been in that way a sufficient acknowledg-
ment to him, without the sending to him of a copy of the
circular letter. For, that record states distinctly, that no
report is made about Macadam bonds, and that the circular
letter is not to be sent to their holders; and the observations
before made as to the contents of the circular letter, and as to
the circumstances attending what is said in it about the in-
debtedness on the Macadam bonds, apply with even more force
to this branch of the case. The record, taken as a whole, did
not amount to an acknowledgment to the plaintiff, as a holder
of Macadam bonds. It is mot found that the plaintiff ever
knfw of the record till after he brought this suit.

The settled doctrine in Kansas, and the weight of authority
elsewhere, is, that statutes of limitation are statutes of repose,
and not merely statutes of presumption of payment. There-
fore, to deprive a debtor of the benefit of such a statute,
by an aeknowledgment of indebtedness, there must be an
acknowledgment to the ereditor as to the particular claim,
nd it must be shown to have been intentional. Roscoe v.
],[”'!f‘_ before cited. “An acknowledgment of an existing
11&b1hty y debt or claim,” within the meaning of the Kansas
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statute, implies a meeting of minds, the right of the creditor to
take what is written as an acknowledgment to him of the ex-
istence of the debt, as well as the intention of the debtor, as
deduced from the contents of the writing and all the facts
accompanying it, to make such acknowledgment. In Weizell
v. Bussard, 11 Wheat. 309, 315, Ch. J. Marshall said: “An
acknowledgment which will revive the original cause of action
must be unqualified and unconditional. It must show positively
that the debt is due in whole or in part.” To the same effect
are Bell v. Morrison, 1 Pet. 351, 362, and Moore v. Bank of
Columbia, 6 Pet. 86, 92. In Barlow v. Barner, 1 Dillon, 418
this statute of Kansas was under consideration by Mr. Justice
Miller and Judge Dillon, and the court said : “ Courts, by their
decisions as to the effect of loose and unsatisfactory oral admis-
sions and new promises, had almost frittered away the statute
of limitations, and, to remedy this, statutes similar to the one
in force in this State have been quite generally enacted. The
statute of Kansas requires the acknowledgment to be in writing
and signed by the party, and the acknowledgment must be of
an existing liability with respect to the contract upon which a
recovery is sought.”

The statement of the city treasurer to the agents of the city
in New York, in his letter of August 6, 1875, that special
improvement bonds of certain numbers, which included those
now sued on, were then unpaid, can avail nothing, for it was
not a letter to the plaintiff or to his agent. The same remark
is true as to the letter of August 11, 1875, and it remits $500
to apply on Macadam bonds generally.

As to the payment of the $290, it was paid on bond No. 7
only, as is found, no others of the bonds sued on having been
presented to that date. It was not a payment on any other
bond or on the bonds as a whole.

It follows, from these considerations, that the conclusion of
law made by the Circuit Court on the facts found was emo-
neous. It ought to have rendered judgment for the defendant,
except as to bond No. 78. Its special finding of facts is, 1‘md§P
§ 649 of the Revised Statutes, equivalent to the special verdict
of a jury, Norris v. Jackson, 9 Wall. 125 ; Copelin v. Insuranct
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Co., 9 Wall. 461, 4675 Insurance Co. v. Folsom, 18 Wall..287,
249 ; Retzer v. Wood, 109 U. 8. 185 ; and, as such special finding
covers all the issues raised by the pleadings, this court has the
power, under § 701 of the Revised Statutes, to direct such
judgment to be entered as the special finding requires. In
cases like the present one, the proper practice is to direct a
judgment for the defendant, instead of awarding a new trial.
National Bank v. Insurance Co., 95 U. 8. 678, 679 ; Fairfield
v. County of Gallatin, 100 U. S. 47; Wright v. Blakeslee, 101
U. 8. 174; Peopleds Bank v. National Bank, 101 U. S. 181 ;
Warnock v. Dawvis, 104 U. S. 775 ; Lincoln v. French, 105 U.
S. 6145 Ottowa v. Carey, 108 U. 8. 110; Kirkbride v. Lafay-
ete Co., 108 U. S. 208; Retzer v. Wood, 109 U. 8. 185 ; Canada
Southern Bailroad Co.v. Gebhard, 109 U. 8. 527; East St. Louis
v. Zebley, 110 U. 8. 8321. The trial being without error, if the
finding is sufficient, the same judgment is to be given as would
be given on a special verdict. Where the special finding em-
braces only a part of the issues, as in iz parte French, 91 U.

S. 423, a different rule prevails. Accordingly,

The judgment of the Circuit Court is reversed, and the case
s remanded to that court, with direction to enter a judg-
ment for the plaintiff, on bond No. 78, for $500, with proper
interest thereon, less a credit on said bond, of $290, of the
date of November 8, 18755 and, as to the other bonds sued
ony to enter a judgment for the defendant, with costs.

BUENA VISTA COUNTY ». IOWA FALLS & SIOUX
CITY RAILROAD COMPANY.

IN ERROR TO THE SUPREME COURT OF THE STATE OF IOWA.
Argued October 81, 1884, —Decided November 10, 1884.

The right of review of the official acts of the Commissioner of the Land Office
conferred upon the Secretary of the Interior by general laws extends to
«'_tcts of the Commissioner under the act of March 5, 1872, 17 Stat. 87, direct-
Ing him to receive and examine selections of swamp lands in Iowa, and allow
or disallow the same,
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The facts in this case do not estop the defendant in error from objecting to thelist
of swamp lands in Buena Vista County, which was filed by the agent
of the county in the office of the Surveyor-General in Iowa in accordance
with provisions of a law of that State.

This suit in equity was commenced by the plaintiff in error,
who was plaintiff below, in the District Court of Buena Vista
County, in the State of Towa, for the purpose of establishing
its equitable title in fee simple to five hundred and fifty-three
forty-acre tracts of land, lying within its limits, and seeking a
conveyance of the legal title thereto, held by the defendant.

It was claimed that the lands in question were granted by
the Swamp-land Act of September 28, 1850, 9 Stat. 519, to
the State of Towa; all such lands having been granted by the
State by an act passed January 13, 1853, to the counties re-
spectively in which the same were situated.

The bill of complaint further alleged as follows :

“V. That each and every parcel of said lands was of the
description specified in said act of Congress at the date of the
passage thereof; that afterwards, to wit, in the year eighteen
hundred and fifty-nine, the plaintiff caused a list of said lands
to be made in legal subdivisions in all respects in accordance
with the requirements of the said act of Congress and the rules
and regulations of the General Land Office of the United States;
that the said list, with the proper proof thereunto attached, was
duly filed in the office of the Secretary of State of the State of
Iowa on or about the first day of January, 1860, and was there-
after duly recorded in the office of the register of the State
land office, and thereafter filed in the office of the Surveyor-
General of the United States for the State of Iowa, and there-
after, to wit, in the month of January, 1866, the same was duly
filed in the office of the Commissioner of the General Land
Office of the United States, where it has ever since remained
on file.

“VI. That from time to time, since the filing of said list it
said last- mentioned office, the plaintiff has applied to the said
Commissioner of the General Land Office to examine and
pass upon the sufficiency thereof and to allow the same: that
prior to the Tth day of July, 1875, it was wholly unable to
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obtain any hearing or decision thereon. That the defendant,
by its agents and attorneys, appeared before said commissioner
and resisted said application, and the said refusal to take up and
examine said list was wholly by reason of defendant’s resistance
thereto and its claim to said lands. That upon the day last
aforesaid the said Commissioner decided to allow plaintiff’s said
list ; that defendant appealed from said decision to the Secre-
tary of the Interior, who, upon the 30th day of August, 1876,
reversed the decision of said Commissioner, and directed him
to take no further proceedings upon plaintiff’s application
for the examination and allowance of said list.

“VIIL Plaintiff further says that upon the 5th day of July,
1871, the Governor of the State of Iowa, without being in any
way authorized so to do, issued to the defendant a patent for
a part of said lands, which said patent is now of record in the
office of the register of the land office of the said State, at page
two hundred and fifty-two of record ¢ A, Miscellaneous Con-
veyances.” That on the 10th day of August, of said year, he
issued a patent to said defendant for all the remaining lands
aforesaid, which is recorded in the book aforesaid at page two
hundred and eighty-three. That both of said patents are re-
corded in the office of the recorder of deeds for said county of
Buena Vista. That said patents are a cloud upon the title of
tho plaintiff and wholly prevent it from making sale of its said
lands, and greatly impair the value of its property therein.”

The defendant claimed title to the lands in dispute in itself,
and denied the plaintiff’s equitable title and the material facts
upon which it was based.

The defendant’s title was derived through a grant made by
an act of Congress, passed May 15, 1856, to the State of
lowa, to aid in the construction of certain railroads, which was
accepted by the State and by it granted to a company whose
hlne was located through Buena Vista County, whereby the
limits of the grant were determined so as to embrace the lands
described in the plaintiff’s petition. Thereafter, on February
28,1858, the same were certified by the Secretary of the Interior
to ‘L}’Ie State as inuring to it under said grant, and were accepted
by it and passed by subsequent legislative grants from the
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State to the defendant in error, to whom patents for the land
were issued in the name of the State by the governor. It was
not denied, however, that, if the lands in controversy passed
by the swamp-land grant of 1850, they were excepted out of
the subsequent railroad grant, which is the foundation of the
defendant’s title.

The terms of the act of Congress of September 28, 1850,
granted to the several States within which they were situated
“ the whole of those swamp and overflowed lands, made thereby
unfit for cultivation, which shall remain unsold at the passage
of this act.” It was thereby made the duty of the Secretary of
the Interior, as soon as practicable after the passage of the act,
to make out an accurate list and plats of the lands described as
aforesaid and transmit the same to the governor of the State,
and at his request to issue a patent to the State therefor; but
“in making out a list and plat of the land aforesaid all legal
subdivisions, the greater part of which is wet and unfit for cul-
tivation, shall be included in said list and plats; but when the
greater part of a subdivision is not of that character, the whole
of it shall be excluded therefrom.” Thelegal subdivisions con-
templated by the law were forty-acre tracts.

The first instructions issued by the Commissioner of the Gen-
eral Land Office. on November 21, 1850, in execution of this
act, directed the Surveyors-General to make out lists of the
lands in each State falling within the description of the grant,
based upon the notes of surveys in their offices, provided the
authorities of the States were willing to adopt them ;- “if not,
and those authorities furnish you satisfactory evidence that any
lands are of the character embraced by the grant, you will so
report them.” Provision was made for surveys to be made to
determine the boundaries of the swamp or overflowed lands,
where the State authorities concluded to have them made, and
it was added that “the affidavits of the county surveyor, and
other respectable persons, that they understand and have ex
amined the lines, and that the lands bounded by lines thus ex-
amined, and particularly designated in the affidavit, are of ?h@
character embraced by the law, should be sufficient. The line
or boundary of the overflow that renders the land unfit for
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regular cultivation may be adopted as that which regulates the
grant.” The lists were to be made out on forms prescribed for
that purpose, and transmitted to the department, the lands se-
lected reserved from sale, and the selections, when approved by
the Secretary of the Interior, were directed to be entered by
the register as granted to the State.

The State of Towa adopted the alternative of making its own
designations of lands, claimed by it as corresponding to the
description of the grant, and passed, at different times, laws
directing by whom they should be made. A statute of 1853 re-
quired a full and complete return of the examination and survey
of the swamp and overflowed lands, when completed by the
county surveyor or other person appointed for that purpose, to
be forwarded to the Secretary of State, whose duty it was to
report the same to the Surveyor-General.

A subsequent statute, passed January 25, 1855, authorized
the governor to adopt such measures as to him might seem ex-
pedient to provide for the selection of the swamp lands of the
State, and to secure the title thereto. The governor accord-
ingly issued circulars, one in 1855 and one in 1858, to the
county jadge of the several counties, requesting the selection to
be made in his county by the county surveyor or other agent,
the lists thereof to be forwarded to the Surveyor-General or to
the Secretary of State of Towa, to be by him forwarded to the
proper department for recognition and approval. The act of
January 13, 1853, was carried into the Revised Statutes of
the State of 1860, as follows:

“Secrron 927. In all those counties where the county sur-
veyor has made no examinations and reports of the swamp
lands within his county, in compliance with the instructions
from the governor, the county court shall, at the next regular
term thereof, after the taking effect of this act, appoint some
competent person, who shall, as soon as may be thereafter,
aft(fl" having been duly sworn for that purpose, proceed to ex-
amine said lands and make due reports and plats, upon which
the topography of the country shall be carefully noted, and
L € places where drains or levees ought to be made marked on
said plats, to the county courts respectively, which courts shall
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transmit to the proper officers lists of all said swamp lands in each
of the counties, in order to procure the proper recognition of
the same on the part of the United States, which lists, after an
acknowledgment of the same by the general government, shall
be recorded in a well-bound book provided for that purpose,
and filed among the records of the county court.”

On the trial of the cause, in the District Court of Buena
Vista County, the plaintiff offered in evidence a paper, claimed
to be a certified copy of plaintiff’s list of swamp-land selec-
tions and accompanying proofs. It was headed, “ A list of the
swamp and overflowed lands situated in the county of Buena
Vista and State of Iowa.” Then followed a list containing a
description, among others of all the lands described in the
plaintiff’s original petition or complaint. To this were annexed
affidavits by George S. Ringland, W. H. Hait, and Zachariah
Tucker, stating that, having been appointed by the county
judge of Buena Vista County to select the swamp and over-
flowed lands in said county, “do solemnly swear that we un-

derstand and have examined the lines bounding each of the
tracts of land particularly designated in the foregoing list, and
we do further solemnly swear that the greater part of each and
every forty-acre tract or smallest legal subdivision theremn
named is swamp and overflowed land, and of the character
embraced in the act of Congress approved the twenty-eighth
day of September, 1850.” And then appeared the following:

“Sratr oF Towa,

dopd
Black Hawk County, | i

“T,J. W. Tucker, late county judge of Buena Vista County, it
the State of Towa, do solemnly swear that George S. Ringland,
Zachariah Tucker, and W. II. Hait were duly appointed by me
while county judge of said county of said Buena Vista as
agents to select the swamp and overflowed lands in Buena
Vista County aforesaid, and that the agents aforesaid are
reliable and responsible men ; and T do further swear that the
within is the original report of said agents, and that the cor
rectness of the report has been sworn to by the said agents, a5
will more fully appear by the affidavits hereto attached; the
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reason that I do not certify said report is that since employing

said agents I have removed from said county of Buena Vista

to the county of Black Hawk, in said State; so help me God.
J. W. Tuokgr.”

“Sworn to and subscribed before me this twenty-sixth day of
December, a.p. 1859. Witness, J. B. Severance, clerk of the
District Court of Black Hawk County, Iowa, and the seal of
said court affixed, this twenty-sixth day of December, a.p. 1859,
in said county and State. 2

[L. 8.]

“State o Iowa, State Laxp OFrricE.

“I hereby certify that the foregoing report of the swamp-
land selections in Buena Vista County is recorded in this office
in book ¢ B,” pages one hundred and ninety-three to two hundred
and twenty-eight, inclusive. J. B. MiLLER, [Register.”

The introduction of this paper as evidence was objected to
by the defendant below on the several grounds that the per-

sons appearing to have made the selections had not been ap-
pointed by the County Court of Buena Vista County; that
there were no plats accompanying it; that there was no
evidence of the appointment of the persons claiming to have
examined the lands; that the affidavit of J. W. Tucker was
not verified and was not competent evidence of the facts it
recites ; that it was not shown that the said selections were
ever filed in the proper offices or were ever approved by any
officer of the State of Towa or of the United States.

The paper, however, notwithstanding these objections, was
received in evidence; but no other proof was offered by the
plaintiff that the lands in controversy were in fact swamp or
overflowed lands, so as to be unfit for cultivation within the
description of the act of Congress of September 28, 1850, at
the date of its passage.

The District Court rendered a judgment in favor of the
plaintiffs, and the whole case, upon the evidence, reduced to
writing and embodied in the record, was taken by appeal to
the Supreme Court of the State.

That court reversed the judgment of the District Court, on




OCTOBER TERM, 1884.

Opinion of the Court.

the ground that the list of lands on which it was based was im
properly admitted in evidence, and rendered a judgment in favor
of the defendant, dismissing the plaintiff’s petition.

To reverse that judgment this writ of error was prosecuted.

Mr. Golusha Parsons for plaintiff in error.
Mr. E. E. Bailey for defendant in error.

Mz. Justice Marraews delivered the opinion of the court.
He stated the facts in.the foregoing language and continued:

The grounds on which the Supreme Court of Iowa proceeded
are stated in its opinion, reported in 55 Iowa, 157, as follows:

“We think the evidence incompetent upon several grounds.
Section 929 of the revision requires that the agent shall be ap-
pointed by the County Court at a regular term thereof. The
proper evidence of the appointment is the production of the
record of the county court. If no record was made, or if has
been lost, the written appointment of the agent should be pro-
duced. If that is not available, and parol evidence of the fact
is proper, the evidence should be the testimony of witnesses
subject to cross-examination, and not the mere ex parie affidavit
of the person making the appointment. This section does not
provide that the lists so made shall be evidence of any fact.
They are authorized to be made merely for the purpose of pro-
curing the proper recognition of the same on the part of the
United States, and are in the nature of a claim or demand
The lists are required to be transmitted by the County Court
to the proper officers for approval. The regulations and in-
structions of the department show that this person is the
Surveyor-General. There is no proof that the list in question
was ever transmitted to the Surveyor-General, or that he ever
had any opportunity of passing upon it. It is not shown that
this list ever came into the possession of the Commissioner of
the General Land Office, or of the Secretary of the Interior, or
that its correctness or validity was at any time recognized by
any department of the government. It is true the Surveyor
General, under instructions from the department of the gov
ernment, submitted forms of proof ; but his instructions requil?d
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that the proofs made should be transmitted to his office for ap-
proval, and to aid him in making up the lists of lands embraced
in the grant, which is not shown by the evidence to have been
done. So far as the evidence shows, the list constitutes no
more than the claim of Buena Vista County, which has never
been recognized, approved, or allowed by any department
of the government. That it is exceedingly inaccurate and
unreliable is evidenced by the fact that, while it embraces 551
tracts, the defendant established affirmatively and satisfac-
torily that 398 of them were high and dry, and fit for culti-
vation.”

In opposition to this conclusion, it is now claimed by the
plaintiff in error that the list of lands in question was not only
erroneously ruled out as incompetent evidence, but that it ought
to have been accepted as sufficient and conclusive proof that
the lands embraced in it were within the grant of swamp
and overflowed lands, thus establishing the title of the plain:
tiff in error.

This proposition is supposed to be supported by facts con-
nected with the history of this list, and the mode in which it has
been dealt with by the State authorities, the General Land
Office, and the representatives of the defendant in error,
whereby it is alleged an estoppel has arisen against the last
named to deny the legal effect claimed for it. These facts ap-
pear in official correspondence and documents which were ad-
mitted in evidence, showing the various efforts made on behalf
of the county to obtain a recognition of its claim by the Interior
Department and the decisions of that department which resulted
In their failure.

It thus appears that a list of selections for Buena Vista
(Tounty was delivered to the Surveyor-General, but not filed by
him in the General Land Office, but was rejected because the
lands were not both swamp and overflowed, the Commissioner
of the Public Lands having issued instructions that no lands
came within the grant except such as were both swamp and
overflowed. This ruling of the Commissioner, however, was re-
‘{el‘Sed by the Secretary, September 15, 1860. The Buena Vista
list remained in the office of the Surveyor-General, without
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further action thereon, until that office, in 1866, was abolished,
when, with all other lists remaining there, it was removed to the
General Land Office. In 1869 an application was made by an
agent of the State, to the Commissioner of the Land Office, to
confirm the selections according to this list, which application
was rejected on the ground, “that the established method of
making swamp selections was through the Surveyor-General,
and that the list in question was never reported by him, but
came before this office by the removal of the archives of the
Surveyor-General’s office ; that to receive them now would be
in the nature of new selections, from which we are barred by
the limitations of the act of March 12, 1860, 12 Stat. 3.” That
act required that all selections to be made thereafter from lands
already surveyed under the act of September 28, 1850, should
be made within two years from the adjournment of the legis-
lature of the State at its next session after the date of the act.
Upon appeal to the Secretary of the Interior, this decision of
the Commissioner was affirmed, October 23, 1871.  On March
5, 1872, an act of Congress took effect, 17 Stat. 37, which
enacted, “ That the Commissioner of the General Land Office
is hereby authorized and required to receive and examine the
selections of swamp lands in Lucas, O'Brien, Dickinson, and
such other counties in the State of Iowa as formerly presented
their selections to the Surveyor-General of the district includ-
ing that State, and allow or disallow said selections and indem-
nity provided for according to the acts of Congress in force
touching the same at the time such selections were made,
without prejudice to legal entries and rights of bona fide settlers
under the homestead or pre-emption laws of the United States
at the date of this act.”

An application was made under this act, on April 21, 1875,
to the Commissioner of the General Land Office to adjust the
claims of the county for swamp lands on the basis of its lists
theretofore filed. Upon this application the Commissioner, o1
July 7, 1875, notified the railroad companies, to which in the
mean time the lands in question had been certified as embraced
in the grant to them, that his office had no right to refuse t0
make the investigation asked for “in regard to the swampy
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character of these lands, and if any of them are found, on ex-
amination, to be of the description of lands granted to the State
as swamp and overflowed lands, it will be the duty of the De-
partment to cause the same to be certified, and, on the request
of the governor, patented to the State as such.” An appeal
was taken from this decision of the Commissioner to the Sec-
retary of the Interior, on the ground that the subject-matter of
the proceeding, so far as it related to lands already certified to
the railroad companies, had passed from the jirisdiction of the
Department. On August 24,1676, the Acting Secretary of the
Interior sustained the appeal and reversed the decision of the
Commissioner, being of opinion that no examination or certifi-
cation of the lands in question should be made.

Upon this recital of the proceeding in the General Land
Office it is claimed for the plaintiff in error: .

1. That by the terms of the act of March 5, 1872, the de-
cision of the Commissioner was intended to be final, from
which no appeal would lie to the Secretary.

But there is nothing in the act which alters the relation
between the two officers as otherwise established, or puts the
decisions of the Commissioner, under that act, upon a footing
different from his other decisions. And if there were it would
make no difference, for the only decision made was that the
State of Iowa was entitled to the examination of the question
as to the lands claimed for Buena Vista County, whether they
were not swamp and overflowed lands. But he did not, in fact,
enter upon the examination, and made no decision as to the
character of the lands. The statement casually made in the
letter of the Commissioner, that the State had long since claimed
the lands as swamp lands, and furnished prima facie evidence
that they were of that character, certainly has no value, either
as evidence or adjudication, especially as he immediately adds,
tha,lt “this claim has not yet been examined by this office, and
until it is so examined and either rejected or approved, the duty
of this Department is not performed.”

2. It is further claimed by the plaintiff in error, that the de-
fendant having notice of its application to the Land Depart-
ment of its claim, based upon the list in question, and having
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objected to its consideration solely on the ground that the De-
partment had no jurisdiction to entertain it, which objection
prevailed, is now estopped from making in any other form, any
other objection to the list itself, or to the character of the lands
described in it.

But this claim is equally without foundation. The defend-
ant in error, if it could be considered as a party to the pro-
ceeding in the Land Office, contested its jurisdiction, as it had
the right to do; and, having prevailed on that point, cannot be
charged with waiving other objections it was not called on to
make. If the Department had decided to entertain the claim,
the inquiry would have been open, upon evidence from both
parties, as to the actual character ol the lands in question af
the date of the swamp-land grant of September 28, 1850 : and
the Department would, in that event, have decided the question
of fact according to the weight of the evidence adduced by
both parties bearing upon it.

The very theory of the case of the plaintiff in error is, that,
because the officers of the Land Department have neglected or
refused to perform their duty in determining the question of
fact on which the validity of its claim depends, it has an equity
to require the investigation to be made in a court of justice,
which ought to have been made by them, so that if, in point
of fact, the lands claimed passed under the terms of the grant,
the legal title wrongfully granted to the defendant may be de-
creed to it. According to the principle stated in the case of the
Railroad Co. v. Smith, 9 Wall. 95, the same evidence which
might have been required in the Land Office would be neces
sary to establish the plaintiff’s claim in a court of equity, which
would not decree the defendant to convey to the plaintiff the
legal title, unless clearly satisfied, by full proof of the dis-
puted fact, that the lands in controversy were swamp and over
flowed lands at the date of the act of Congress of September
28, 1850.

The plaintiff in error did not choose to go into a trial of that
issue, and rested its case simply upon the list purporting to be
the selection on behalf of the county, of its swamp and over
flowed lands. That instrument had no value as evidence, ast0
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the only matter in issue, for the reasons given by the Supreme
Court of Towa.

Other errors are assigned upon the record, relating, however,
to matters of pleading and practice under the laws of the State,
which, as they involve no federal question, are not proper for
our consideration.

The judgment of the Supreme Court of Iowa is accordingly

Affirmed.

EX PARTE VIRGINIA COMMISSIONERS.

ORIGINAL.
Submitted October 27, 1884.—Decided November 10, 1884,

A writ of mandamus is not ordinarily granted when the party alleging the
grievance has another adequate remedy, and that remedy has not been ex-
hausted.

This was a motion for a rule to show cause why a writ of
mandamus should not issue. The motion showed that the pe-
titioners in their public official capacities constituted the Com-
missioners of the Sinking Fund of the State of Virginia ; that
in a cause pending before the Circuit Court of the United
States for the Eastern District of Virginia, a peremptory man-
damnus had been ordered, requiring them to give to the plain-
tiff in that cause or his attorney of record in exchange there-
for dollar for dollar coupon bonds under the act of the General
Assembly of the State of Virginia, approved February 14,1882,
commonly known as the Riddleberger Debt Law;” that the
court below certified that it was shown by the evidence that
the matter in dispute in this cause exceeds, exclusive of costs, the
value of $500, and is less than the value of $5,000;” that the
amount of the coupons so directed to be exchanged was in fact
$22.7 16; that the said certificate was inconsistent with the
Judgment and must be regarded as surplusage ; that the judges
of the court below by an order entered of record, refused to

allow the petitioners a writ of error to said judgment ; and that
VOL. CX11—12
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the petitioners had a clear right to such a writ: wherefore the
petitioners prayed for a rule to the judges of the court below
to show cause why mandamus should not issue commanding
them to allow a writ of error to said judgment, and to fix the
penalty of the bond in error, and to sign a citation on said writ
of error.

Mr. F. 8. Blair, Attorney-General of Virginia, for peti-
tioners.

Mg. Curer Justice Warre delivered the opinion of the court.

A writ of mandamus is not ordinarily granted when the
party aggrieved has another adequate remedy. No formal al-
lowance by the Circuit Court of a writ of error from this court
to review a judgment of that court is required. Dawidson v.
Lanier, 4 Wall. 453. The writ issues in a proper case as &
matter of right, but, when sued out, security must be given.
and a citation to the adverse party signed. This security may
be taken and the citation signed by a judge of the Circuit
Court, or any justice of this court. No action of the Circuit
Court as a court is required. It does not appear from the pe-
tition that any application has been made to either of the judges
of the Circuit Court to approve security or to sign a citation.
If they should refuse on application hereafter, resort may be
had to either of the justices of this court. It will be time
enough to apply for a mandamus when all these remedies have

failed. .
Motion denied.

EX PARTE CROUCH.

ORIGINAL.

Submitted October 14, 1884.—Decided November 10, 1884.

The writ of habeas corpus from this court cannot be used to correct or prevent
possible future errors, in violation of the Constitution of the United States,
by a State court in a cause pending in that court in which the parties and
the subject matter are within its jurisdiction.
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This was a motion for leave to file a petition for a writ of
habeas corpus. The grounds for the motion are stated in the
opinion of the court.

Mr. William L. Royall for the motion.

Mg. Curer Justior Warre delivered the opinion of the court.

This petition is denied. The general revenue law of Vir-
ginia provides that no person shall do business in the State as
a “sample merchant ™ until he has obtained a license therefor,
on payment of a tax of seventy-five dollars; and that, if he
does, he shall pay a fine of five hundred dollars for the first
offence, and six hundred dollars for each succeeding offence.
Acts of Virginia, 1884, ch. 445, §§ 30, 31, pp. 578, 579. The
petitioner has been informed against, and is now held in cus-
tody for trial by order of the Hustings Court of the City of
Richmond, for a violation of this law. According to the state-
ments in the petition presented to us, the defence of the peti-
tioner, upon the trial of that case, will be a tender by him, be-
fore commencing business, to the proper revenue officer of the
State, of the amount of the required license tax, in coupons cut
from State bonds, which the State when it issued the bonds
agreed should be receivable in payment of all State dues; and
arefusal of the officer to accept the tender and give a proper
certificate therefor, because by a statute, enacted after the issue
of the bonds, the tax-receiving officers were prohibited from
taking the coupons for this tax. The right of the petitioner to
awrit of habeas corpus from this court is putin the petition on
the ground that the petitioner is detained in custody by the
State court, in violation of the Constitution of the United
States, because the statute which prohibits the officer from ac-
tepting the coupons impairs the obligation of the contract of
the State to receive them, and is, on that account, inoperative
and void, by reason of the provision of the Constitution which
Precludes the States from passing such laws.

[tisnot claimed that the law which imposes the tax and
fixes the penalty for doing business without its payment is un-
constitutional. Neither is it pretended that the Hustings Court
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has not plenary jurisdiction for the trial of persons charged
with a violation of the law. The petitioner is, therefore, in
the custody of a State court of competent jurisdiction, and held
for trial upon an information for violating a criminal statute of
the State. He seeks to be discharged by habeas corpus, not
because, if guilty of the charge which has been made against
him, the court is without jurisdiction to hold him for trial, and
to conviet and sentence him, but because, as he alleges, he has
a valid defence to the charge, which grows out of a provision
in the Constitution of the United States, and, for this reason,
he insists he is detained in violation of the Constitution. It is
elementary learning that, if a prisoner is in the custody of a
State court of competent jurisdiction, not illegally asserted, he
cannot be taken from that jurisdiction and discharged on habeas
corpus issued by a court of the United States, simply because
he is not guilty of the offence for which he is held. All ques
tions which may arise in the orderly course of the proceeding
against him are to be determined by the court to whose juris-
diction he has been subjected, and no other court is authorized
to interfere to prevent it. Here the right of the prisoner to a
discharge depends alone on the sufficiency of his defence to the
information under which he is held. Whether his defence
sufficient or not is for the court which tries him to detcrmine
If in this determination errors are committed, they can only be
corrected in an appropriate form of proceeding for that pu-
pose. The office of a writ of habeas corpus is neither to correct
such errors, nor to take the prisoner away from the court
which holds him for trial, for fear, if he remains, they may be
committed. Authorities to this effect in our own reports aré
numerous. Ex parte Watkins, 3 Pet. 202; Ex parte Lonje, 1_8
Wall. 163, 166 ; Er parte Parks, 92 U. 8. 18, 23; Eir puri: Sie-
bold, 100 U.S. 371, 874 ; Ex parte Virginia, 1d. 339, 343; L purtt
Rowland, 104 U. S. 604, 612; Er parte Curtis, 106 U. 5. 311,
3755 Er parte Yarbrough, 110 U. 8. 651, 653. Of coursé
what is here said has no application to writs of Aabeas 7P
cum causa, issued by the courts of the United States, in aid 0
their jurisdiction, upon the removal of suits or prosecutions from

State courts for trial under the authority of an act of (‘(}I)lgrfs(j'
Denacd-
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The act of March 27, 1868, 15 Stat. 44, took from this court the jurisdiction to
review on appeal a decision of a Circuit Court upon a writ of habeas cor-
pus. The court has no jurisdiction to review it on a writ of error.

This was a motion for leave to file a petition for a writ of
certiorari. The objects of the writ and the grounds for the
motion are stated in the opinion of the court.

Mr. William L. Royall, the petitioner, in person.

Mz. Cuer Justice Warre delivered the opinion of the court.
The petition which we are asked to grant permission to file
prays for a writ of certiorari commanding “the clerk of the
Circuit Court of the United States for the Eastern District of
Virginia to certify to this court a full, true and perfect tran-
seript of the record, judgment and proceedings had in the Cir-
cuit Court,” under a writ of habeas corpus, issued by that court
on the application of the petitioner, for the purpose of an inquiry
into the cause of his detention by the Hustings Court of the
city of Richmond for trial upon an indictment found against
him in that court. The Circuit Court refused to discharge the
prisoner, but, on his “stating that he intended to apply to this
court to review the order made by the Circuit Court,”

that court admitted him “to bail, the condition of his bond
bemng that he should appear here on the first day of the
present term, . . . and if this court should fail to make
any order in the case, then to appear before the . . . Cir-
cwt Court . . . and abide by the further order of that
court.”  The petition further prays that this court “may make
all such other orders as . . . petitioner’s case may require,
and as may be necessary to give him the full protection of the
Uonstitution and laws of the United States. That the cause of
petitioner’s unlawful custody may be inquired into,

and that the erroneous judgment of the Circuit Court may be
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reviewed and reversed, and . . . petitioner restored to the
liberty of which he has been illegally and unconstitutionally
restrained.”

This court has no jurisdiction, under the form of an appeal
or writ of error, to review a decision of a Circuit Court upon a
writ of Aabeas corpus in the case of a person ““alleged to be
restrained of his liberty in violation of the Constitution or of
any law or treaty of the United States.” Such an appeal was
given by the act of February 5, 1867, ch. 28, 14 Stat. 335, but
it was taken away by the act of March 27, 1868, ch. 34, 15 Stat.
44, and has never been restored.

In Ex parte Yerger, 8 Wall. 85, 103, it was held “that, in
all cases where a Circuit Court of the United States has, in the
exercise of its original jurisdiction, caused a prisoner to be
brought before it, and has, after inquiring into the cause of de-
tention, remanded him to the custody from which he was
taken, this court, in the exercise of its appellate jurisdiction,
may, by the writ of Aabeas corpus, aided by the writ of
certiorari, review the decision of the Circuit Court, and if it be
found unwarranted by law, relieve the prisoner from the un-
lawful restraint to which he has been remanded.” The juris-
diction is acquired by this court in such a case through its own
writ of Aabeas corpus, and, until that is issued, there is 10
power to proceed. In the present case no such writ is asked
for, and, as the Circuit Court has not yet remanded the prisoner
to the custody from which he was taken, he is in no condition
to apply for one under the ruling in Yerger’s Case. We know
of no authority in the Circuit Court to take a bond from a
prisoner brought before it, by its own writ of Zabeas corpus, 10
appear in this court to answer that writ. It follows that, if we
had before us the record which it is sought to bring up by the
certiorari, we could not proceed to a review of the decision
complained of, and the motion for leave to file a petition .for
the writ is Denied.




SCOTLAND COUNTY v». HILL.

Statement of Facts,

SCOTLAND COUNTY ». HILL.

IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
EASTERN DISTRICT OF MISSOURI.

Argued October 21, 22, 1884.—Decided November 10, 1884.

The judgment of a State court in Missouri adverse to the validity of bonds
issued by a county in that State in payment of the subscription to stock in
a railroad company, which judgment was made in a suit brought by citizens
and tax-payers against county officers in order to enjoin the issue of the
bonds, and to have them declared invalid, is a binding adjudication in a
suit against the county by a holder of the bonds who took with notice of the
pendency of the suit. The fact that this court, in another case, on a dif-
erent state of facts held the issue to be valid does not affect this result.

An offer of proof being made and rejected, and exceptions duly taken, the
appellate court musé, in the absence of an indication in the record of bad
faith in the offer, assume that the proof could have been made if allowed.

This action was brought to recover on bonds of the same issue
sued upon in County of Seotland v. Thomas, 94 U. S.682. It
differs from that case in this: The fourth plea avers that
after the bonds, from which the coupons sued for were cut,
had been executed by the officers of the County Court, they were
placed in the hands of Charles Metz, as trustee of the county ;
that on the 11th of September, 1871, while they were in his
hands, Levi Wagner and other citizens and tax-payers of the
county brought a suit against him, the justices of the County
Court, the treasurer of the county, and the Missouri, Iowa
and Nebraska Railway Company, in the Circuit Court of the
county, the object and purpose of which was to enjoin Metz
from delivering the bonds to the railroad company, and to have
them declared void and cancelled for want of authority in the
county to subscribe to the stock of the company ; that all the
defendants were served with process and appeared in the suit ;
that a, preliminary injunction was allowed as prayed for; and
that, upon final hearing, a decree was rendered, which was
flftPrwards affirmed by the Supreme Court of the State, declar-
Ing the bonds yoid for want of authority in the county to sub-
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scribe to the stock of the railroad company, and directing that
they be delivered up for cancellation. The plea then further
avers that Metz delivered the bonds to the railroad company
after this suit was begun and after the preliminary injunction
was granted, and that IHill, the plaintiff, and all the persons
who have ever held the coupons sued for, took them without
giving value therefor, “and with full actual notice of every
fact” in the plea set forth. Issue was taken on this plea, and
at the trial the county offered in evidence the record in the
Wagner suit. To the introduction of this evidence the plaintif
objected, “on the ground that the bonds were delivered to the
railroad company before any injunction was issued, and that
the bond is a legal act of the county and valid in anybody’s
hands.” This objection was sustained. The county then
offered in evidence, after due proof of execution, a bond ex-
ecuted by the railroad company to Metz on September 21,
1871, to indemnify him “against all damages, costs, expenses,
&c., which the said Metz, as trustee of the county of Scotland
aforesaid, . . . may incur by reason of certain injunction
suits now pending in the Scotland County Circuit Court, or by
reason of any petition for injunction which may be filed before
Judge E. V. Wilson, in Clark County, Missouri, on September
22, 1871.”  This was objected to, and the objection sustained.

The defendant then “offered to prove by Charles Metz. the
agent named in the pleadings, that he had actual notice of the
pendency of the aforesaid suit of Leve Wagner et al. v. Metz éf
al., at the time he delivered the instruments (described in the
defendant’s pleading) to the Missouri, Iowa and Nebraska
Railway Company, and offered to prove that the Missour,
Towa and Nebraska Railway Company, and each subsequent
holder, received the instruments referred to in the plaintiff’s
petition with actual notice of the pendency of the aforesaifl
suit . . . as set up in the fourth count of this answer.”
This was also objected to and the objection sustained. To all
these rulings excluding testimony exceptions were duly taken,
and error is assigned here thereon.

Mr. Henry A. Cunningham for plaintiff in error.




SCOTLAND COUNTY ». HILL.
Opinion of the Court.

Mr. F. T. Hughes (Mr. A. J. Baker was with him) for de:
fendant in error.

Mg. Crrer Justice Warre delivered the opinion of the court.
He stated the facts in the foregoing language, and continued :

All the rejected evidence was, in our opinion, improperly ex-
cluded. The decree in the Wagner suit was set up as a bar to
the action, on the ground that the liability of the county for
the coupons was res judicate between the parties. The suit,
although brought by citizens and tax-payers of the county, was,
in effect, the same as though brought by the county itself to
test the validity of the subscription which had been made to
the stock of the company and the power of the County Court to
bind the county to pay the bonds which it was proposed to issue
for the subscription. The county was itself a party through the
justices of the County Court, which, in Missouri, is the governing
board and represents the county in all such matters. The whole
purpose of the suit was to keep the bonds from the market as
commercial paper, and to have them cancelled. The suit was
about the bonds and the liability of the county thereon. The
decree was in accordance with the prayer of the bill, and cer-
tainly concluded both Metz and the railroad company. After
the rendition of this decree the company could not sue and re-
cover on the bonds, because, as between the company and the
county, it had been directly adjudicated that the bonds were
void and of no binding effect on the county. But it is equally
well settled that the decree binds not only Metz and the com-
pany, but all who bought the bonds after the suit was begun,
and who were chargeable with notice of its pendency or of the
decree which was rendered. The case of County of Warren v.
Marey, 97 U. 8. 96, decides that purchasers of negotiable
securities are not chargeable with constructive notice of the
pendency of a suit affecting the title or validity of the securi-
ties; but it has never been doubted that those who buy such
securities from litigating parties, with actual notice of the suit
do so at their peril, and must abide the result the same as the
parties from whom they got their title. Here the offer was to
prove actual notice, not only to the plaintiff when he bought,
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but to every other buyer and holder of the bonds from the time
they left the hands of Metz, pending the suit, until they came to
him. Certainly if these facts had been established, the defence
of the county, under its fourth plea, would have been sustained,
and this whether an injunction had been granted at the time
the bonds were delivered by Metz or not. The defence does
not rest on the preliminary injunction, but on the final decree
by which the rights of the parties were fixed and determined.

It is claimed, however, that error cannot be assigned here on
the exception to the exclusion of the oral proof, because the
record does not show that any witness was actually called to
the stand to give the evidence, or that any one was present
who could be called for that purpose, if the court had decided
in favor of admitting it, and we are referred to the cases of /2}-
inson v. State, 1 Lea (Tenn.) 673, and Hschbach v. Hurtt, 47 Md.
61, 66, in support of that proposition. Those cases do undoubt-
edly hold that error cannot be assigned on such a ruling unless
it appears that the offer was made in good faith, and this is in
reality all they do decide. If the trial court has doubts about
the good faith of an offer of testimony, it can insist on the pro-
duction of the witness, and upon some attempt to malke the
proof before it rejects the offer ; but if it does reject it, and al
lows a bill of exceptions which shows that the offer was actually
made and refused, and there is nothing else in the record to
indicate bad faith, an appellate court must assume that the
proof could have been made, and govern itself accordingly.

It is evident, from the whole record, that the court below
proceeded on the theory that the decree in the Wagner suit
could not conclude the plaintiff, and that consequently it was
a matter of no importance whether he had notice of the pend-
ency of the suit or not. In our opinion, the error began with
the exclusion of the record in that sait. As notice of the pend-
ency of the suit was, however, necessary to bind the plaintiff
by the decree, proof of that fact was offered, so that the ques-
tion as to the effect of the decree upon this suit might be prop-
erly presented for review if deemed advisable. The court
below seems not to have doubted the good faith of the offer,
and so ruled against it without first requiring the defendant t0
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produce his witnesses and show his ability to furnish the testi-
mony if allowed to do so.

It is a matter of no importance whether the decision in
the Wagnper suit was in conflict with that of this court in
Scotland County v. Thomas, supra, or not. The question here
is not one of authority but of adjudication. If there has been
an adjudication which binds the plaintiff, that adjudication,
whether it was right or wrong, concludes him until it has been
reversed or otherwise set aside in some direct proceeding for
that purpose. It cannot be disregarded any more in the courts
of the United States than in those of the State.

Without considering any of the other questions which have
been argued, we reverse the judgment and

Remand the cause for a new trial,

AYRES & Others ». WISWALL & Others.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE EASTERN DISTRICT OF MICHIGAN,

Submitted October 20, 1884.—Decided November 10, 18%4.

In a proceeding commenced in a State court to foreclose a mortgage, which
prays judgment that the mortgage debtors be adjudged to pay the amount
found due on the debt, and in default thereof that the property be sold, a
mortgage debtor who has parted with his interest in the property subject to
the debt (which the purchaser agreed to assume and pay), is a necessary
party to the suit ; and if he is a citizen of the same State with the mort-
gagees, or one of them, the suit cannot be removed to the Circuit Court of
the United States under the provision of the first clause of § 2, act of March
3, 1875, 18 Stat. 470.

The filing of separate answers by several defendants in a suit for the foreclos-
ure of a mortgage, which raise separate issues in defending against the one
cause of action, does not create separate controversies within the meaning of
the second clause in § 2, act of March 3, 1875, 18 Stat. 470.

E‘his is an appeal under § 5 of the act of March 3, 1875, ch.
187, 18 Stat. 470, from an order of the Circuit Court remand-
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ing a case which had been removed from a State court. The
suit was brought on the 15th of April, 1879, in the Circuit
Court of Huron County, Michigan, by the appellees, citizens
of New York, against Ebenezer Wiswall, also a citizen of New
York; Ebenezer R. Ayres, a citizen of Ohio; Frederick S,
Ayres, James S. Ayres, Charles G. Learned, citizens of Michi-
gan, and many others whose citizenship did not appear, to fore-
close a mortgage executed by Frederick S. Ayres, Charles G.
Learned and Ebenezer Wiswall, to Catharine E. Wiswall, a citi-
zen of New York, to secure a debt owing by them jointly to
her. This mortgage, and the debt it secured, were assigned to
the appellees before the suit was brought. After the mort-
gage was made, Ebenezer Wiswall contracted in writing to sell
to Frederick S. Ayres his interest in the mortgaged property,
subject to the mortgage debt which Ayres assumed to pay as
part of the consideration money. Afterwards Learned sold
and transferred to Ebenezer R. Ayres all his remaining infer-
est in a part of the mortgaged property, subject to the mort-
gage which Frederick S. Ayres, James S. Ayres and Ebenezer
Ayres bound themselves to pay. Between the time of the
execution of the mortgage and the commencement of the sult,
the mortgagors and their grantees sold and conveyed a large
number of the parcels of the mortgaged property to various
persons whose citizenship did not appear. All these purchasers
were made parties. The bill, after setting forth the execution
of the mortgage, and the various transfers and conveyances,
and giving credit for certain payments on the mortgage debt,
prayed that Frederick S. Ayres, Charles G. Learned and Eben-
ezer Wiswall be decreed to pay the amount found due on the
mortgage debt, and in default that the property, or so much
thereof as was necessary, might be sold and the proceeds ap-
plied to that purpose. It further prayed for execution against
Frederick S. Ayres, Charles G. Learned, Ebenezer Wiswall and
James S. Ayres for any balance of the debt which might re-
main due after the property was exhausted.

Ebenezer Wiswall and Learned filed separate answers to the
bill, in which they admitted the execution of the mortgage
and the debt for the security of which 1t was given, and asked
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that their respective grantees, who had assumed the payment
of the mortgage debt, might be decreed to be first personally
liable for any money decree that should be rendered.

Frederick S. Ayres and James S. Ayres also answered, deny-
ing that the original debt for which the mortgage was exe-
cuted amounted to as much as it was stated in the mortgage
to be, and averring that other payments had been made beyond
those stated in the bill. They insisted that there was not
more than $20,000 due, and this they offered to pay.

In this state of the pleadings Frederick S. Ayres, James S.
Ayres and Ebenezer R. Ayres, on the 28th of November, 1879,
filed in the State court a petition, accompanied by the neces-
sary bond, for the removal of the cause to the Circuit Court of
the United States for the Eastern District of Michigan. The
parts of the petition material to the present inquiry were as
follows :

“That said complainants are, and were at the time said suit
was commenced, citizens of New York. That your petitioners,
Frederick S. Ayres and James S. Ayres are, and were when
said suit was commenced, citizens of Michigan, and your peti-
tioner, Ebenezer R. Ayres, is, and was when said suit was com-
menced, a citizen of Ohio. That in said suit, which 1s for the
foreclosure of a mortgage on a large tract of land in the Eastern
District of Michigan, there is a controversy which is wholly
between said complainants and these petitioners, and which
can be fully determined, as to them, without the presence of
the other defendants.”

Under this petition the case was taken to the Circuit Court
of the United States, where it remained until the 29th of De-
cember, 1881, and until after a hearing and a decree finding the
amount due on the mortgage and ordering a sale of the prop-
erty.  While the case was in the United States court, Ebenezer
R- Ayres filed an answer, presenting substantially the same
1ssues as those of Frederick S. and J. S. in the State court. On
the 29th of December, 1881, and during the same term in
which the final decree was rendered, the following order was
made ;

* It appearing to the court that the record in this cause was




OCTOBER TERM, 1884.
Opinion of the Court.

improperly removed to the court from the Circuit Court of the
County of Huron, in chancery, and that this court hath not
jurisdiction of the cause, it is ordered that the proceedings had
thereon in this court be, and the same are hereby set aside and
held for naught, and that the said cause be remanded to the
said Circuit Court for Huron County, in chancery, and that
this cause be dismissed from this court for want of jurisdic-
tion.”

From this order the present appeal was taken on the 12th of
November, 1883.

Mr. John F. Dillon and Mr. John Atkinson for appellants.

Mr. J. H. McGowan and Mr. W. T. Mitchell for appellces.

Mgr. Curer Justice Warre delivered the opinion of the court.
He stated the facts in the foregoing language, and continued:

The 5th section of the act of March 8, 1875, makes it the
duty of the Circuit Court of the United States to remand a
cause which has been removed from a State court when it shall
appear to the satisfaction of the court, at any time after the
suit has been removed, that such suit does not really and sub-
stantially involve a dispute or controversy properly within the
jurisdiction of the court. For this purpose the Circuit Court
retained its power over the suit and the parties until the end of
the term at which the final decree was rendered. The parties
were not, in law, discharged from their attendance in the cause
until-the close of the term, and the decree, though entered, was
“in.the breast of the court ” until the final adjournment. Bac.
Abr. tit. Amendment and Jeofail, A; ZFr parte Lange. 18
Wall. 163; Goddard v. Ordway, 101 U. S. 745, 752. The order
to remand can be made at any time during the pendency of the
cause when it shall appear there is no jurisdiction. The fact
that Ebenezer R. Ayres had filed his answer in the United
States court is a matter of no importance. That fact did not
of itself confer jurisdiction if there had been none before. It
will be for the State court, when the case gets back there, t0
determine what shall be done with pleadings filed and test-
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mony taken during the pendency of the suit in the other juris-
diction.

The suit was brought for the foreclosure of the mortgage,
and a personal money decree for any balance that might re-
main due on the debt after the security of the mortgage was ex-
hausted. The mortgage and the debt it secured presented the
subject matter of the controversy in the case. Ebenezer Wis-
wall was one of the mortgagors and one of the debtors. The
relief sought was against him and the other defendants. It in-
volved a finding of the amount due from him and the others
who were bound for the payment of the debt, and in a certain
evert an order for an execution against him personally for the
collection of the money. The debt was a unit. Whatever sum
was due from one was also due from all who were chargeable
with its payment. There could npt be a decree against a part
of the defendants for one sum, and against the rest for another.
Although Wiswall did not contest the amount of the claim of
the complainants as set out in their bill, Frederick S. Ayres,
one of the joint debtors, did ; and if he succeeds in his defence
it will, of necessity, inure to the benefit of Wiswall. The mat-
ter in dispute between the parties on the opposite side of the
suit to enforce the mortgage, was the amount due on the mort-
gage debt. The complainants, citizens of New York, are on
one side of the suit, and Ebenezer Wiswall, also a citizen of
New York, and others, citizens of Michigan and Ohio, on the
other. If the claim of the complainants is sustained, the decree
will be against all the defendants. In order that the com-
plainants may get all the relief they ask, and which, upon their
showing in the bill, they are entitled to, Wiswall is a necessary

and substantial party to the suit, and on the opposite side from
them,

The material facts of this case are entirely different from
those in the Removal Cases, 100 U. S. 457, where there was
one controversy between the construction company and the rail-
road company as to the existence of a mechanics’ lien and the
amount due thereon, and another between the construction
company and certain mortgage trustees as to the priority of
their respective liens. In the progress of the cause the
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mechanics’ lien was established against the company, and the
property sold under the lien to pay the mechanics’ debt. This
ended that controversy. There then remained to be settled
the other controversy between the construction company and
the mortgage trustees, and we held that, as the railroad com-
pany was not interested in that dispute, it was to be treated as
a nominal party only. It stood indifferent between the two
real parties. No decree was asked against it, and the rights of
the parties who were really contending could be fully settled
without its presence.

So in Pacific Railroad v. Ketchum, 101 U. S. 289, 298, we
held that the trustees of a mortgage,which was being foreclosed
at the suit of bondholders, might properly be arranged on the
same side of the controversy about the foreclosure with the
complainants, although they were nominally defendants, be
cause there was no antagonism between them and the com-
plainants, and no relief was asked against them. Iere, how-
ever, relief is asked against Wiswall, and it grows directly out
of the subject matter of the action, to wit, the collection of the
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