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SUPREME COURT OF THE UNITED STATES
       No. 142, Original

STATE OF FLORIDA,       )
                         )
            Plaintiff,   )
                         )
V.                       )
                         )
STATE OF GEORGIA,        )
                         )
            Defendants.  )

       TELEPHONE CONFERENCE before SPECIAL MASTER

RALPH I. LANCASTER, held at the law offices of Pierce

Atwood, LLP, at Merrill's Wharf, 254 Commercial Street,

Portland, Maine, on July 13, 2015, commencing at

10:00 a.m., before Claudette G. Mason, RMR, CRR, a

Notary Public in and for the State of Maine.

APPEARANCES:

For the State of Florida:     ALLEN C. WINSOR, ESQ.
                              OSVALDO VAZQUEZ, ESQ.
                              CHRISTOPHER M. KISE, ESQ.
                              PHILIP J. PERRY, ESQ.     
                
For the State of Georgia:   CRAIG S. PRIMIS, P.C.
                              SARAH HAWKINS WARREN, ESQ.
                              K. WINN ALLEN, ESQ.
                              

For the U.S.A.:               MICHAEL T. GRAY, ESQ.
                              JAMES J. DUBOIS, ESQ.    
                         
Also Present:               JOSHUA D. DUNLAP, ESQ.
                              MARY CLIFFORD
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1

                PR O C E E D IN G S2

SPEC IAL  M A S TE R  L A N C A S T E R :  G ood  m orn ing , 3

counse l.  4

M R . W IN S O R :  G ood  m orn ing . 5

M R . PR IM IS :  G ood  m orn ing .6

SPEC IAL  M A S TE R  L A N C A S T E R :  Jo sh , M ary  7

C liffo rd , C laude tte  a re  a ll h e re  w ith  u s .  8

Le t's  s ta rt by  appea rances .  F lo r ida?   9

M R . W IN S O R :  G ood  m orn ing , you r H ono r.  10

Th is  is  A llen  W inso r fo r F lo rid a .  I h ave  11

w ith  m e  O sva ldo  Vazquez ;  and  on  th e  te lephone  12

w e  have  som e  outs ide  counse l in c lud ing  Ph ilip  13

Pe rry, C h ris tophe r K ise , and  o the rs .  14

SPEC IAL  M A S TE R  L A N C A S T E R :  Thank  you .15

G e org ia?   16

M R . PR IM IS :  Th is  is  C ra ig  P rim is  from  17

K irk land  &  E llis .  I h ave  w ith  m e  W inn  A llen  18

and  S arah  W a rren , a lso  from  K irk land  &  E llis .  19

SPEC IAL  M A S TE R  L A N C A S T E R :  U n ited  20

S ta tes?   21

M R . G R A Y :  Yes , good  m orn ing .  T h is  is  22

M ichae l G ray  fo r th e  U n ited  S ta tes .  A nd  I 23

be lie ve  M r. D ubo is  is  a lso  go ing  to  be  on  th e  24

lin e  ou t in  D enve r.25
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M R . D U B O IS :  I am , you r H ono r.  G ood  1

m orn ing .2

S P E C IAL  M A S T E R  LA N C A S T E R :  Is  th e re  3

anyone  e lse  on  th e  lin e?   4

A ll righ t.  F irs t o f a ll, counse l, th ank  5

you  fo r accom m oda tin g  m y  schedu le .  I 6

apo log ize  if I have  in conven ienced  you  in  any  7

w ay , bu t I assu re  you  it w as  necessa ry .  8

Le t m e  sta rt by  ask ing  w h e the r you  have  9

any th ing  to  add  to  you r s ta tu s  re po rts.  10

F lor ida?   11

M R . W IN SO R :  N o , s ir.12

S P E C IAL  M A S T E R  LA N C A S T E R :  G eo rg ia?   13

M R . PR IM IS :  N o , your  H ono r.14

S P E C IAL  M A S T E R  LA N C A S T E R :  W e ll, le t m e  15

con tin ue  to  com p lim en t you  on  you r 16

coope ra tion  and  p rogress  on  d is cove ry .  I 17

unde rstand  from  F lo rid a 's  sta tu s  repo rt th e re  18

m ay  be  an  issue  w ith  th e  A C F  S takeho lde rs .  19

A n d I'm  assum ing  you 're  con tin u ing  to  w o rk  -- 20

w ill try  to  w o rk  ou t th a t issue .  B u t if you  21

can 't, I w ou ld  sugges t you  ra is e  th e  m atte r  22

w ith  m e  prom p tly  if an  im passe  is  reached ; 23

and  w e 'll add ress  it.  24

M R . W IN SO R :  Yes , s ir.25
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S P E C IAL  M A S T E R  LA N C A S T E R :  N ow , I a lso  1

unde rstand  tha t the re  a re  issues  w ith  tim e ly  2

re sponses  to  th e  Touhy  reque sts.  I w an t to  3

th ank  M r. G ray  fo r  send ing  m e  th e  sam p le  I 4

reques ted .  5

A n d le t m e  add ress  th is  d ire ct ly  to  you , 6

M r. G ray.  D oes  th e  U n ited  S ta tes  have  7

any th ing  to  add  to  its  s ta tem en t?   8

M R . G RAY:   N o , you r H ono r, o th e r th an  9

th a t w e  -- I w ill a dd  th a t w e  d id  m ee t w ith  10

th e  Co rps , th e  U S G S ; and  they  a ll m ade  11

p roduc tions  on  F rid ay .  I don 't know  th a t th e  12

states  have  rece ived  th ose  ye t, bu t th a t's  13

th e  on ly  th in g  I w ou ld  add .  14

S P E C IAL  M A S T E R  LA N C A S T E R :  F lo rida , 15

G eo rg ia , does e ithe r one  o f you  w an t to  16

com m en t on  th e  U n ited  S ta tes ' pos it io n ?17

F lor ida?   18

M R . W IN SO R :  N o , s ir.  19

S P E C IAL  M A S T E R  LA N C A S T E R :  G eo rg ia?   20

M R . PR IM IS :  N o , your  H ono r.  I th in k  w e  21

add ressed  it in  ou r s ta tu s  repo rt.  22

S P E C IAL  M A S T E R  LA N C A S T E R :  W e ll, 23

M r. G ray, le t m e  ask  you  w hy shou ld  I g ran t 24

you  45  add it iona l days?   25
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MR. GRAY:  Well, your Honor, a couple of 1

reasons, I think.  The first is that the 2

agencies have been working diligently on the 3

matter and simply haven't been able to 4

complete the production.  And we are 5

attempting very much to work with the states 6

so that we can provide all of the information 7

that we can provide and that the states are 8

seeking and make reasoned decisions under the 9

regulation and after gathering and reviewing 10

what is really an extraordinary amount of 11

documents for each of these agencies.  And 12

the fact of the matter is despite devoting 13

significant amounts of time to it, none of 14

the agencies, I believe, have been able to 15

finish at this point.  And the extra time 16

will aid us in reviewing -- gathering, 17

reviewing these documents, deciding what can 18

be released, applying the regulations in the 19

way they're meant to be applied, and then 20

serving the states.21

SPECIAL MASTER LANCASTER:  Can you 22

guarantee or represent to me that if I should 23

grant your request, it will be the last one?  24

MR. GRAY:  I cannot make any such 25
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guarantee at this point.  The agencies are 1

working.  They will try to get it done.  But 2

there's -- it's a significant list, 3

particularly for the Corps.4

As you know reviewing the documents, the 5

breadth of the request, it may be an 6

exaggeration, but it's one that has asked for 7

pretty much anything the Mobile District has 8

done since 1975.  And pulling back and 9

gathering and reviewing and figuring that out 10

while at the same time trying to complete the 11

Corps' primary mission here, which is to 12

revise the master manuals, as we said in the 13

letter, is simply too much.  And the Corps 14

has undertaken to hire outside folks who are 15

retired folks from the Mobile District to 16

come in and review these.17

But I don't want to mislead and say that 18

we'll definitely get it done in 45 days 19

because I don't know if that's true.  I think 20

it's going to significantly aid in our 21

efforts to get this done.  And if the states 22

will work with us to narrow these requests, 23

if they want to get it done by 45 days, that 24

would -- that would help significantly.  25
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SPECIAL MASTER LANCASTER:  Mr. Gray, if 1

I understand your submission correctly, you 2

don't care whether I give you the 45 days or 3

not because you don't have to pay any 4

attention to whatever I say.  Is that 5

correct?  6

MR. GRAY:  Well, I think that may 7

overstate it slightly.  I think that if 8

the -- if you deny the 45 days, then it will 9

be, you know, up to the states to file a 10

motion to compel.  And I think we would have 11

very good defenses in any proceedings on that 12

motion because of the Touhy case itself.13

But, you know, the consequence of that, 14

bringing the dispute to the head in that way, 15

may be that the states end up getting far 16

less than they would have hoped for from us.   17

And I think it's better to avoid the need to 18

have that fight at this point in time, 19

particularly since the states haven't 20

objected to the 45 days.  21

And we -- we can, hopefully, satisfy the 22

states during that time period and then, if 23

it's necessary, fight about whether a motion 24

to compel can be granted or you would have to 25
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ifile an APA suit as we -- as we have 1

maintained.  I think, you know, now is really 2

not the time to fight about that.  3

SPECIAL MASTER LANCASTER:  Well, if I'm 4

reading what you wrote, you said neither 5

the -- this is a quote, neither the 30-day 6

nor the 120-day deadlines contained in the 7

subpoenas control the Agency's processing of 8

the Touhy request under the applicable 9

federal regulations.  And the United States 10

would oppose enforcement of either the 30-day 11

or the 120-day deadline.  12

That's your position?  13

MR. GRAY:  That is our position.  And we 14

have asked for the -- we have asked for the 15

45 days and tried to accommodate the states 16

in these proceedings and to avoid the need 17

for you, and ultimately the Court, to have to 18

decide that issue.19

The Touhy issue is a complicated issue.  20

I think we have good arguments there.  I'm 21

not necessarily prepared to lay them all out 22

today; but I think if there were an 23

enforcement proceeding, we would have very 24

good defenses.  And it's better at this point 25
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to -- to attempt to work with the states 1

until it's absolutely necessary to reach that 2

dispute.  3

SPECIAL MASTER LANCASTER:  So what if I 4

do nothing?  5

MR. GRAY:  If you do nothing, we will 6

continue our Touhy process in the way that we 7

have done; and it will be up to the states to 8

decide at what point they are tired of 9

waiting and want to file a motion to compel, 10

I suppose.  11

SPECIAL MASTER LANCASTER:  Thank you 12

very much.  13

Florida, do you want to add anything to 14

Mr. Gray's comments?  15

MR. WINSOR:  No, your Honor.16

This is Allen Winsor.  We laid out our 17

position in the status report.  And 18

certainly, we are mindful of the issue the 19

United States is facing; and we do not oppose 20

the 45-day extension.  21

SPECIAL MASTER LANCASTER:  Georgia?  22

MR. PRIMIS:  This is Craig Primis, your 23

Honor.  24

I would just say that the Court is aware 25
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of at least Georgia's view as to the 1

centrality of the United States in this case.  2

And we -- that's why we consented to a modest 3

extension, not the full extension that has 4

been requested, because we are committed to 5

the timelines that the Special Master has set 6

forth in the Case Management Plan.  And we 7

believe for our part -- I think Florida has 8

said the same -- that the parties will be 9

able to meet them.  But if the U.S. 10

production goes out much past 45 days, it 11

will impact significantly or potentially 12

significantly the expert schedule.  So we 13

wanted to note that in our submission.  14

So we're trying to be cooperative, and 15

we certainly understand it's a significant 16

task.  But much beyond what's already been 17

asked for will complicate the rest of the 18

schedule.  19

SPECIAL MASTER LANCASTER:  Thank you 20

very much.  21

I assume counsel are continuing to 22

discuss settlement.  And because this will be 23

recorded in the transcript, I don't want any 24

detail; but I will, as I do each time we 25
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talk, encourage you to continue to try to  1

adjust this matter.  I think the discussion 2

that we just finished emphasizes and 3

underscores my position on the settlement 4

matter; and I would encourage you, again, to 5

continue to try to resolve the matter.  6

Is there anything else for us to 7

discuss?8

Florida?  9

MR. WINSOR:  Not from Florida's 10

perspective, your Honor. 11

SPECIAL MASTER LANCASTER:  Georgia?  12

MR. PRIMIS:  No, sir.13

SPECIAL MASTER LANCASTER:  United 14

States?  15

MR. GRAY:  No, sir.16

SPECIAL MASTER LANCASTER:  Let me -- 17

before we close, I have a couple of 18

housekeeping details.  First of all, I have 19

been besieged by people who can't find the 20

docket on the website.  And I have looked at 21

it; and I have asked my IT people to make it 22

more visible, more available for them.23

Typically, as I'm sure you're all aware, 24

you don't get your IT people to turn around 25
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overnight.  So nothing has happened to that 1

so far.  But, hopefully, it will become more 2

visible in the near future.  3

And then, finally, I have been -- we 4

have been besieged by media contacts.  And 5

they're getting more -- they're getting 6

worse.  For example, I got one that said, 7

"We're seeing reports that you have dismissed 8

the State of Georgia's motion to dismiss the 9

lawsuit.  Is this correct?"  10

Now, if they could look at the site, 11

they could find out that very easily.  12

And here is another one, "First, I'm 13

wondering if you can tell me when the Court 14

will hear the case?  Also, I'm wondering 15

whether the Court's stance is to schedule 16

hearing dates after it becomes apparent that 17

no agreement can be reached in the hopes that 18

agreement will actually be reached?"19

So for the record -- and that's all I'm 20

doing -- for the record, we have tried in the 21

past to be polite and to refer the media to 22

counsel when necessary or to tell them where 23

to look on our website to find the docket.   24

I want the record to reflect -- and if they 25
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can read, they can find this out -- from now 1

on, we will not answer any further media 2

requests no matter what they ask for.  3

And you -- Claudette, if you would 4

underscore that or italicize it or something 5

so if they can read, they can find it.  6

Anything else, counsel?7

Florida?  8

MR. WINSOR:  No, sir.9

SPECIAL MASTER LANCASTER:  Georgia?  10

MR. PRIMIS:  No, your Honor.  11

SPECIAL MASTER LANCASTER:  United 12

States?  13

MR. GRAY:  No, sir.  14

SPECIAL MASTER LANCASTER:  Thank you all 15

very much.  Have a good day.  16

MR. WINSOR:  Thank you.  17

   (The telephone conference was concluded        18

        at 10:17 a.m.)19

       -   -   -   -   -20
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                CERTIFICATE

I, Claudette G. Mason, a Notary Public

in and for the State of Maine, hereby certify

that the foregoing 14 pages are a correct

transcript of my stenographic notes of the

above-captioned proceedings.

I further certify that I am a

disinterested person in the event or outcome

of the above-named cause of action.

IN WITNESS WHEREOF, I subscribe my hand

this 20th day of June, 2015.

            
            Claudette G. Mason
            Notary Public

My Commission Expires
June 9, 2019.


