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ORDERS IN PENDING CASES
TIMBES, PAMELA M. V. DEUTSCHE BANK, ET AL.

The application for stay addressed to Justice Sotomayor and
referred to the Court 1is denied.
GENTRY, JOHN A. V. THOMPSON, JOE H.
GENTRY, JOHN A. V. TENNESSEE, ET AL.

The motions of petitioner for leave to proceed as a veteran
are denied.

NWAUBANI, CHIDIEBERE V. GROSSMAN, DIVINA, ET AL.

The motion to direct the Clerk to file a petition for a writ
of certiorari out of time is denied.

GRIFFIN, TRENT S. V. AMERICAN ZURICH INS., ET AL.

The motion of petitioner for leave to proceed as a veteran
is denied.

CURRAN, JOHN F. V. UNITED STATES

The motion to direct the Clerk to file a petition for a writ
of certiorari out of time is denied.
WASHINGTON V. UNITED STATES, ET AL.

The motion of Washington State Association of Counties and
Association of Washington Cities for leave to file a brief as
amici curiae 1is granted.

PIONEER CENTRES HOLDING, ET AL. V. ALERUS FINANCIAL
The Solicitor General is invited to file a brief in this

case expressing the views of the United States.
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JUNGWIRTH, SARAH E. V. LEE, WEN-HSIEN H.
STONE, JOANNE V. LA DEPT. OF REVENUE

The motions of petitioners for leave to proceed in forma
pauperis are denied. Petitioners are allowed until April 9, 2018,
within which to pay the docketing fees required by Rule 38(a)
and to submit petitions in compliance with Rule 33.1 of the
Rules of this Court.

CERTIORARI GRANTED

NIELSEN, SEC. OF HOMELAND, ET AL. V. PREAP, MONY, ET AL.

The petition for a writ of certiorari is granted.

CERTIORARI DENIED

BREWER, GOV. OF AZ, ET AL. V. AZ DREAM ACT COALITION, ET AL.
NOONAN, THOMAS D. V. COUNTY OF OAKLAND, MI, ET AL.
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WILCOXSON, HARRY V. UNITED STATES
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LOWRY, SARA V. SAN DIEGO, CA
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YUKINS, WARDEN V. TANNER, HATTIE
BLATT, HASENMILLER, LEIBSKER LLC V. OLIVA, RONALD
TEVA PHARMACEUTICALS USA, INC. V. WENDELL, STEPHEN, ET UX.
LOS ANGELES, CA, ET AL. V. BREWSTER, LAMYA

PARKER, JASON V. MONTGOMERY COUNTY CORR., ET AL.
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Breyer took no part in the consideration or decision of this
petition.
BELL, HAROLD E. V. UNITED STATES

The petition for a writ of certiorari is denied. Justice
Gorsuch took no part in the consideration or decision of this
petition.

BOYD, ANTHONY V. DUNN, COMM'R, AL DOC, ET AL.

The petition for a writ of certiorari is denied. Justice
Sotomayor dissenting from the denial of certiorari: I dissent
from the denial of certiorari for the reasons set out in Arthur
v. Dunn, 580 U. S. ____ (2017) (SOTOMAYOR, J., dissenting from
denial of certiorari).

DONJUAN-LAREDO, CARLOS I. V. SESSIONS, ATT'Y GEN.

The petition for a writ of certiorari is denied. Justice
Gorsuch took no part in the consideration or decision of this
petition.

SPEEDWAY LLC, ET AL. V. WILSON, ZACHARY, ET AL.

The motion of Center for Constitutional Jurisprudence for
Teave to file a brief as amicus curiae is granted. The motion
of National Conference on Weights and Measures for leave to file
a brief as amicus curiae is granted. The petition for a writ of
certiorari is denied. Justice Alito and Justice Gorsuch took no
part in the consideration or decision of these motions and this
petition.

BAIUL, OKASANA, ET AL. V. NBC SPORTS

The motion of Reiter, Dye & Brennan, LLP, et al. for leave

to file a brief as amici curiae is granted. The petition for a

writ of certiorari is denied.

10
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PARTIN, STACY V. TILFORD, RON H.

The motion of respondent to substitute Rose M. Tilford,
Executrix of the Estate of Ron H. Tilford as respondent in place
of Ron H. Tilford, Deceased is granted. The petition for a writ
of certiorari is denied.

HOLMES, JOEL C. V. DON KENNEDY PROPERTIES

The motion of petitioner for leave to proceed in forma
pauperis is denied, and the petition for a writ of certiorari is
dismissed. See Rule 39.8. As the petitioner has repeatedly
abused this Court's process, the Clerk is directed not to accept
any further petitions in noncriminal matters from petitioner
unless the docketing fee required by Rule 38(a) is paid and the
petition is submitted in compliance with Rule 33.1. See Martin
v. District of Columbia Court of Appeals, 506 U. S. 1 (1992)
(per curiam).

YOUNGE, EGLAN V. UNITED STATES

The petition for a writ of certiorari is denied. Justice
Kagan took no part in the consideration or decision of this
petition.

AGUILERA, MAURICIO V. UNITED STATES

The petition for a writ of certiorari is denied. Justice
Breyer took no part in the consideration or decision of this
petition.

ALCORTA, RAYMOND V. UNITED STATES

The petition for a writ of certiorari is denied. Justice

Gorsuch took no part in the consideration or decision of this

petition.
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DERROW, MICHAEL J. V. UNITED STATES

The petition for a writ of certiorari is denied. Justice
Kagan took no part in the consideration or decision of this
petition.
HARDY, DAMION V. UNITED STATES

The petition for a writ of certiorari is denied. Justice
Sotomayor took no part in the consideration or decision of this
petition.
CROWE, VICKI D. V. UNITED STATES

The petition for a writ of certiorari is denied. Justice
Gorsuch took no part in the consideration or decision of this
petition.
KAPORDELIS, GREGORY C. V. FOX, WARDEN

The motion of petitioner for leave to proceed in forma
pauperis is denied, and the petition for a writ of certiorari is
dismissed. See Rule 39.8. As the petitioner has repeatedly
abused this Court's process, the Clerk is directed not to accept
any further petitions in noncriminal matters from petitioner
unless the docketing fee required by Rule 38(a) is paid and the
petition is submitted in compliance with Rule 33.1. See Martin
v. District of Columbia Court of Appeals, 506 U. S. 1 (1992)
(per curiam). Justice Kagan took no part in the consideration
or decision of this motion and this petition.
LOCASCIO, FRANK V. UNITED STATES

The petition for a writ of certiorari is denied. Justice
Sotomayor took no part in the consideration or decision of this

petition.
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The petitions for rehearing are denied.
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Statement of BREYER, J.

SUPREME COURT OF THE UNITED STATES
ABEL DANIEL HIDALGO v. ARIZONA

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
COURT OF ARIZONA

No. 17-251. Decided March 19, 2018

The petition for a writ of certiorari is denied.

Statement of JUSTICE BREYER, with whom JUSTICE
GINSBURG, JUSTICE SOTOMAYOR, and JUSTICE KAGAN join,
respecting the denial of certiorari.

The petition in this capital case asks an important
Eighth Amendment question:

“Whether Arizona’s capital sentencing scheme, which
includes so many aggravating circumstances that vir-
tually every defendant convicted of first-degree mur-
der is eligible for death, violates the Eighth Amend-
ment.” Pet. for Cert. (1).

I

“Our capital punishment cases under the Eighth
Amendment address two different aspects of the capital
decisionmaking process: the eligibility decision and the
selection decision.” Tuilaepa v. California, 512 U. S. 967,
971 (1994). States must comply with requirements for
each decision. See Kansas v. Marsh, 548 U. S. 163, 173—
174 (2006) (“Together, our decisions in Furman v. Georgia,
408 U. S. 238 (1972) (per curiam), and Gregg v. Georgia,
428 U. S. 153 (1976) (joint opinion of Stewart, Powell,
and Stevens, JdJ.), establish that a state capital sentenc-
ing scheme must” comport with requirements for each
decision).

In respect to the first, the “eligibility decision,” our
precedent imposes what is commonly known as the “nar-
rowing” requirement. “To pass constitutional muster, a
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capital sentencing scheme must ‘genuinely narrow the
class of persons eligible for the death penalty and must
reasonably justify the imposition of a more severe sen-
tence on the defendant compared to others found guilty of
murder.”” Lowenfield v. Phelps, 484 U. S. 231, 244 (1988)
(quoting Zant v. Stephens, 462 U. S. 862, 877 (1983)). To
satisfy the “narrowing requirement,” a state legislature
must adopt “statutory factors which determine death
eligibility” and thereby “limit the class of murderers to
which the death penalty may be applied.” Brown v. Sand-
ers, 546 U. S. 212, 216, and n. 2 (2006) (emphasis added);
see also Tuilaepa, supra, at 979 (“‘Once the jury finds that
the defendant falls within the legislatively defined category
of persons eligible for the death penalty, ... the jury then
1s free to consider a myriad of factors to determine whether
death is the appropriate punishment’” (quoting Califor-
nia v. Ramos, 463 U.S. 992, 1008 (1983); emphasis
added)); Lowenfield, supra, at 246 (specifying that the
“legislature” may provide for the “narrowing function”
by statute (emphasis added)); Zant, supra, at 878
(“/SJtatutory aggravating circumstances play a constitu-
tionally necessary function at the stage of legislative defi-
nition: they circumscribe the class of persons eligible for
the death penalty” (emphasis added)).

The second aspect of the capital decisionmaking process,
the “selection decision,” determines whether a death-
eligible defendant should actually receive the death penalty.
Tuilaepa, supra, at 972. In making this individualized
determination, the jury must “consider relevant mitigating
evidence of the character and record of the defendant and
the circumstances of the crime.” Ibid.; see also Marsh,
supra, at 173-174 (“[A] state capital sentencing system
must ... permit a jury to render a reasoned, individual-
ized sentencing determination based on a death-eligible
defendant’s record, personal characteristics, and the cir-
cumstances of his crime”). This second aspect of the capi-
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tal punishment decision—the selection requirement—is
not before us.

II
Our precedent makes clear that the legislature may
satisfy the “narrowing function ... in either of ... two

ways.” Lowenfield, 484 U. S., at 246. First, “[t]he legisla-
ture may itself narrow the definition of capital offenses ....”
Ibid. (emphasis added). Second, “the legislature may more
broadly define capital offenses,” but set forth by statute
“aggravating circumstances” which will permit the “jury

. at the penalty phase” to make “findings” that will
narrow the legislature’s broad definition of the capital
offense. Ibid.; see also Tuilaepa, supra, at 972 (“The
aggravating circumstance may be contained in the defini-
tion of the crime or in a separate sentencing factor (or in
both)”). The petitioner here, Abel Daniel Hidalgo, con-
tends that the Arizona Legislature has failed to satisfy
the narrowing requirement through either of these two
methods.

A

Consider the first way a state legislature may satisfy
the Constitution’s narrowing requirement—namely, by
enacting a narrow statutory definition of capital murder.
Some States have followed this approach. For example, in
Lowenfield, this Court upheld Louisiana’s use of this
method because it concluded that the State’s capital mur-
der statute narrowed the class of intentional murderers to
a smaller class of death-eligible murderers. 484 U. S., at
246. Specifically, Louisiana’s capital murder statute was
limited to cases in which “‘the offender’” not only had
“‘specific intent to kill or to inflict great bodily harm’” but
also (1) targeted one of three specifically enumerated
categories of victims (children, “‘a fireman or peace officer
engaged’” in “‘lawful duties,”” or multiple victims); or (2)
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was “‘engaged in the perpetration or attempted perpetra-
tion of’” certain other serious specified crimes; or (3) was a
murder-for-hire. Id., at 242 (quoting La. Rev. Stat. Ann.
§§14:30(A)(1)—(5) (West 1986)). The Lowenfield Court also
noted that Texas’ capital murder statute “narrowly de-
fined the categories of murder for which a death sentence
could be imposed.” 484 U. S., at 245; see also Jurek v.
Texas, 428 U. S. 262, 271 (1976) (joint opinion of Stewart,
Powell, and Stevens, JdJ.) (upholding the Texas capital
murder statute, which made “a smaller class of murders in
Texas” death eligible).

Unlike the Louisiana and Texas statutes, Arizona’s
capital murder statute makes all first-degree murderers
eligible for death and defines first-degree murder broadly
to include all premeditated homicides along with felony
murder based on 22 possible predicate felony offenses. See
Ariz. Rev. Stat. Ann. §§13-1105(A)(1)—(2) (2010) (includ-
ing, for example, transporting marijuana for sale). Per-
haps not surprisingly, Arizona did not argue below and
does not suggest now that the State’s first-degree murder
statute alone can meet the Eighth Amendment’s narrow-
ing requirement.

B

Because Arizona law broadly defines capital murder, the
State has sought to comply with the narrowing require-
ment through the second method—namely, by setting
forth statutory “aggravating circumstances” designed to
permit the “jury ... at the penalty phase” to make “find-
ings” that will narrow the legislature’s broad definition of
the capital offense. Lowenfield, supra, at 246. The Arizona
Legislature has set forth a list of statutory aggravating
factors that the jury must consider “in determining
whether to impose a sentence of death.” Ariz. Rev. Stat.
Ann. §13-751(F) (Cum. Supp. 2017); see Appendix, infra.
And under Arizona law, a person convicted of first-degree
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murder may be sentenced to death only if at least one of
these aggravating factors is present. §13-752(E).

In this case, the petitioner sought an evidentiary hear-
ing to establish through witnesses, expert testimony, and
documentary evidence that the statutory aggravating
circumstances set forth in §13-751(F) apply to virtually
every first-degree murder case in the State. The state
trial court consolidated the petitioner’s motion for an
evidentiary hearing with similar motions filed by 17 other
first-degree murder defendants. See Brief in Opposition 4.
Unlike the petitioner, the other defendants had committed
their crimes after the Arizona Legislature increased the
number of statutory aggravating factors from 10 to 14.
Compare Ariz. Rev. Stat. Ann. §13-703(F) (2001) (10
aggravators) with Appendix, infra (14 aggravators).

In his request for a hearing, the petitioner pointed to,
among other things, evidence he obtained through public
records requests regarding more than 860 first-degree
murder cases in Maricopa County (the county where he
was charged) between 2002 and 2012. As the Arizona
Supreme Court noted, this evidence indicated that “one or
more aggravating circumstances were present in 856 of
866" cases examined. 241 Ariz. 543, 550, 390 P. 3d 783,
789 (2017). In other words, about 98% of first-degree
murder defendants were eligible for the death penalty.
The petitioner adds in his briefing before this Court that
this is true under either the 10 aggravating factors in
effect when he was sentenced or the 14 factors set forth
under the expanded provisions Arizona has since adopted.
See Reply Brief 5 (citing C. Spohn, Aggravating Circum-
stances in First-Degree Murder Cases, Maricopa County,
AZ: 2002-2012). Narrowing an impermissibly broad
capital murder statute by about 2% is not, the petitioner
says, sufficient under this Court’s precedents.

The state trial court denied the petitioner’s request for
an evidentiary hearing, and the Arizona Supreme Court
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affirmed. 241 Ariz., at 548-549, 390 P. 3d, at 788-789.
However, the Arizona Supreme Court did not dispute the
petitioner’s evidence. It assumed that “Hidalgo is right in
his factual assertion that nearly every charged first degree

murder could support at least one aggravating circum-
stance.” Id., at 551, 390 P. 3d, at 791.

C

Despite assuming that the aggravating circumstances
fail to materially narrow the class of death-eligible first-
degree murder defendants, the Arizona Supreme Court
nevertheless concluded that the State’s death penalty
system meets the Constitution’s narrowing requirement.
It said that the petitioner was “mistaken . .. insofar as he
focuses only on the legislatively defined aggravating cir-
cumstances” because use of those circumstances “is not the
only way in which Arizona’s sentencing scheme narrows
the class of persons eligible for death.” Id., at 551-552,
390 P. 3d, at 791-792. The Arizona Supreme Court men-
tioned five other ways it thought Arizona’s death penalty
system meets the Constitution’s narrowing requirement.
They were: (1) Arizona’s first-degree murder statute; (2)
the “identified aggravating circumstances”; (3) the fact
that the State must prove “one or more” of the “alleged
aggravating circumstances” “beyond a reasonable doubt”;
(4) the existence of “mandatory appellate review”; and (5)
Arizona’s statutory provisions applicable to “individual-
ized sentencing determinations” through consideration of
“mitigating circumstances.” Id., at 552, 390 P. 3d, at 792.

We have considered (and rejected) the first of these
other ways since Arizona’s first-degree murder statute
does not “provid[e] for categorical narrowing at the defini-
tion stage.” Zant, 462 U.S., at 879. What about the
second way—that is, narrowing by means of the “statutory
aggravators”? Again, the Arizona Supreme Court as-
sumed that those factors do not, in fact, narrow the class
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of death-eligible first-degree murder defendants. Instead
it assumed that “Hidalgo is right in his factual assertion
that nearly every charged first degree murder could sup-
port at least one aggravating circumstance.” 241 Ariz., at
551, 390 P. 3d, at 791. That assumption, without more,
would seem to deny the constitutional need to “genuinely”
narrow the class of death-eligible defendants. Zant, su-
pra, at 877. Moreover, the third and fourth narrowing
methods the Arizona Supreme Court invoked are basically
beside the point—they do not show the necessary legisla-
tive narrowing that our precedents require. And the final
other way (individualized sentencing determinations)
concerns an entirely different capital punishment re-
quirement—the selection decision—which 1s not at issue in
this case. See supra, at 2-3.

Finally, the Arizona Supreme Court seemed to suggest
that prosecutors may perform the narrowing requirement
by choosing to ask for the death penalty only in those
cases in which a particularly wrongful first-degree murder
1s at issue. See 241 Ariz., at 551-552, 390 P. 3d, at 791—
792. However, that reasoning cannot be squared with this
Court’s precedent—precedent that insists that States
perform the “constitutionally necessary” narrowing func-
tion “at the stage of legislative definition.” Zant, supra, at
878 (emphasis added); see also Tuilaepa, 512 U. S., at 979;
Lowenfield, 484 U. S., at 246; Ramos, 463 U. S., at 1008.

* * *

Although, in my view, the Arizona Supreme Court mis-
applied our precedent, I agree with the Court’s decision
today to deny certiorari. In support of his Eighth
Amendment challenge, the petitioner points to empirical
evidence about Arizona’s capital sentence system that
suggests about 98% of first-degree murder defendants in
Arizona were eligible for the death penalty. That evidence
is unrebutted. It points to a possible constitutional prob-
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lem. And it was assumed to be true by the state courts
below. Evidence of this kind warrants careful attention
and evaluation. However, in this case, the opportunity to
develop the record through an evidentiary hearing was
denied. As a result, the record as it has come to us is
limited and largely unexamined by experts and the courts
below in the first instance. We do not have evidence, for
instance, as to the nature of the 866 cases (perhaps they
implicate only a small number of aggravating factors).
Nor has it been fully explained whether and to what ex-
tent an empirical study would be relevant to resolving the
constitutional question presented. Capital defendants
may have the opportunity to fully develop a record with
the kind of empirical evidence that the petitioner points to
here. And the issue presented in this petition will be
better suited for certiorari with such a record.
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APPENDIX
Ariz. Rev. Stat. Ann. §13-751(F) (Cum. Supp. 2017)

“F. The trier of fact shall consider the following aggra-
vating circumstances in determining whether to impose a
sentence of death:

“l. The defendant has been convicted of another offense
in the United States for which under Arizona law a sen-
tence of life imprisonment or death was imposable.

“2. The defendant has been or was previously convicted
of a serious offense, whether preparatory or completed.
Convictions for serious offenses committed on the same
occasion as the homicide, or not committed on the same
occasion but consolidated for trial with the homicide, shall
be treated as a serious offense under this paragraph.

“3. In the commission of the offense the defendant
knowingly created a grave risk of death to another person
or persons in addition to the person murdered during the
commission of the offense.

“4. The defendant procured the commission of the of-
fense by payment, or promise of payment, of anything of
pecuniary value.

“5. The defendant committed the offense as considera-
tion for the receipt, or in expectation of the receipt, of
anything of pecuniary value.

“6. The defendant committed the offense in an especially
heinous, cruel or depraved manner.

“7. The defendant committed the offense while:

“(a) In the custody of or on authorized or unauthorized
release from the state department of corrections, a law
enforcement agency or a county or city jail.

“(b) On probation for a felony offense.

“8. The defendant has been convicted of one or more
other homicides . .. that were committed during the com-
mission of the offense.

“9. The defendant was an adult at the time the offense
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was committed or was tried as an adult and the murdered
person was under fifteen years of age, was an unborn child
in the womb at any stage of its development or was seventy
years of age or older.

“10. The murdered person was an on duty peace officer
who was killed in the course of performing the officer’s
official duties and the defendant knew, or should have
known, that the murdered person was a peace officer.

“11. The defendant committed the offense with the
intent to promote, further or assist the objectives of a
criminal street gang or criminal syndicate or to join a
criminal street gang or criminal syndicate.

“12. The defendant committed the offense to prevent a
person’s cooperation with an official law enforcement
investigation, to prevent a person’s testimony in a court
proceeding, in retaliation for a person’s cooperation with
an official law enforcement investigation or in retaliation
for a person’s testimony in a court proceeding.

“13. The offense was committed in a cold, calculated
manner without pretense of moral or legal justification.

“14. The defendant used a remote stun gun or an au-
thorized remote stun gun in the commission of the offense.

[Note: Since 2001, the Arizona Legislature has added
aggravators 11 through 14.]
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SUPREME COURT OF THE UNITED STATES
GLEN CAMPBELL v. OHIO

ON PETITION FOR WRIT OF CERTIORARI TO THE COURT OF
APPEALS OF OHIO, CUYAHOGA COUNTY

No. 17-6232. Decided March 19, 2018

The petition for a writ of certiorari is denied.

Statement of JUSTICE SOTOMAYOR respecting the denial
of certiorari.

Petitioner Glen Campbell challenges the constitutionality
of Ohio Rev. Code Ann. §2953.08(D)(3) (West Supp. 2017),
which provides that sentences “imposed for aggravated
murder or murder” are “not subject to review.” I concur in
the denial of certiorari because Campbell failed adel’
quately to present his constitutional arguments to the state
courts. I nonetheless write separately because a statute
that shields from judicial scrutiny sentences of life with[]
out the possibility of parole raises serious constitutional
concerns.

In Ohio, after a defendant is found guilty of aggravated
murder, the State authorizes a range of penalties, includ(’
ing life in prison with parole eligibility after 20, 25, or 30
years, or life imprisonment without the possibility of
parole. See §2929.03(A)(1). Under that scheme, Campbell
was sentenced to life imprisonment without the possibility
of parole after pleading guilty to aggravated murder. He
challenged his sentence on appeal, arguing in part that
the trial court failed to balance the aggravating and miti[]
gating factors as required by §2929.12 of the Ohio statute.!

1In making sentencing determinations in felony cases, Ohio provides
that courts “shall be guided by the overriding purposes of felony senl
tencing ... to protect the public from future crime” and “punish the
offender,” §2929.11, and “shall consider” certain statutory aggravating
and mitigating factors, §2929.12.
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The Court of Appeals of Ohio found this argument “unrel’
viewable” under §2953.08(D)(3). App. to Pet. for Cert. A—
3. That provision, contained within the appellate review
section of the Ohio statute, provides: “A sentence imposed
for aggravated murder or murder pursuant to sections
2929.02 to 2929.06 of the Revised Code is not subject to
review under this section.” §2953.08(D)(3). The court
below relied on precedent from the Supreme Court of
Ohio, which has held that §2953.08(D)(3) is “unambigull
ous” and “clearly means what it says: such a sentence
cannot be reviewed.” State v. Porterfield, 106 Ohio St. 3d
5, 8, 2005-Ohio-3095, 417, 829 N. E. 2d 690, 693.

Trial judges making the determination whether a del’
fendant should be condemned to die in prison have a grave
responsibility, and the fact that Ohio has set up a scheme
under which those determinations “cannot be reviewed” is
deeply concerning. Life without parole “is the second most
severe penalty permitted by law.” Harmelin v. Michigan,
501 U. S. 957, 1001 (1991) (KENNEDY, J., concurring in
part and concurring in judgment). In recent years this
Court has recognized that, although death is different,
“life without parole sentences share some characteristics
with death sentences that are shared by no other sentences.”
Graham v. Florida, 560 U.S. 48, 69 (2010). “Impris-
oning an offender until he dies alters the remainder of his
life ‘by a forfeiture that is irrevocable.”” Miller v. Ala-
bama, 567 U. S. 460, 474-475 (2012) (quoting Graham,
560 U. S., at 69). A life-without-parole sentence “means
denial of hope; it means that good behavior and character
improvement are immaterial; it means that whatever the
future might hold in store for the mind and spirit of the
convict, he will remain in prison for the rest of his days.”
1d., at 70 (internal quotation marks and bracket omitted).

Because of the parallels between a sentence of death
and a sentence of life imprisonment without parole, the
Court has drawn on certain Eighth Amendment requirel]
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ments developed in the capital sentencing context to
inform the life-without-parole sentencing context. For
instance, this Court imported the Eighth Amendment
requirement “demanding individualized sentencing when
imposing the death penalty” into the juvenile conviction
context, holding that “a similar rule should apply when a
juvenile confronts a sentence of life (and death) in prison.”
Miller, 567 U. S., at 475, 477. The Court also categorically
banned life-without-parole sentences for juvenile offenders
who did not commit homicide. See Graham, 560 U. S., at
82.

The “correspondence” between capital punishment and
life sentences, Miller, 567 U. S., at 475, might similarly
require reconsideration of other sentencing practices in
the life-without-parole context. As relevant here, the
Eighth Amendment demands that capital sentencing
schemes ensure “measured, consistent application and
fairness to the accused,” Eddings v. Oklahoma, 455 U. S.
104, 111 (1982), with the purpose of avoiding “the arbil]
trary or irrational imposition of the death penalty,” Parker
v. Dugger, 498 U. S. 308, 321 (1991). To that aim, “this
Court has repeatedly emphasized that meaningful appell!
late review of death sentences promotes reliability and
consistency.” Clemons v. Mississippi, 494 U. S. 738, 749
(1990); see also Parker, 498 U. S., at 321 (“We have em/]
phasized repeatedly the crucial role of meaningful appell
late review in ensuring that the death penalty is not im[
posed arbitrarily or irrationally”); Gregg v. Georgia, 428
U.S. 153, 195 (1976) (joint opinion of Steward, Powell,
and Stevens, JdJ.) (noting that “the further safeguard of
meaningful appellate review is available to ensure that
death sentences are not imposed capriciously or in a freak!!
ish manner”).

In my view, this jurisprudence provides good reason to
question whether §2953.08(D)(3) really “means what it
says”: that a life-without-parole sentence, no matter how
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arbitrarily or irrationally imposed, is shielded from mean[’
ingful appellate review. Our Eighth Amendment juris(]
prudence developed in the capital context calls into ques(]
tion whether a defendant should be condemned to die in
prison without an appellate court having passed on
whether that determination properly took account of his
circumstances, was imposed as a result of bias,? or was
otherwise imposed in a “freakish manner.” And our juris(]
prudence questions whether it is permissible that Camp[
bell must now spend the rest of his days in prison without
ever having had the opportunity to challenge why his trial
judge chose the irrevocability of life without parole over
the hope of freedom after 20, 25, or 30 years. The law,
after all, granted the trial judge the discretion to impose
these lower sentences. See §2929.03(A)(1).

This case did not present either the Ohio courts or this
Court the occasion to decide this important question.? 1
believe the Ohio courts will be vigilant in considering it in
the appropriate case.

2Although the State argues that a defendant can present a claim of
bias on state postconviction proceedings, see Brief in Opposition 11,
those claims are limited to claims of “a consistent pattern of disparity
in sentencing by the judge,” Ohio Rev. Code Ann. §2953.21(A)(5). The
State does not address how a defendant convicted of aggravated murder
can raise a substantial claim of bias if it is not part of a “consistent
pattern.”

3Campbell advanced his meaningful-review claim as a due process,
rather than an Eighth Amendment, claim. He also argued that the
Ohio statute violated the Equal Protection Clause.
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GARCO CONSTRUCTION, INC. v. ROBERT M. SPEER,
ACTING SECRETARY OF THE ARMY

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT

No. 17-225. Decided March 19, 2018

The petition for a writ of certiorari is denied.

JUSTICE THOMAS, with whom JUSTICE GORSUCH joins,
dissenting from the denial of certiorari.

Petitioner Garco Construction, Inc. (Garco), had a con-
tract with the Army Corps of Engineers to build housing
units on Malmstrom Air Force Base. As part of its con-
tract, Garco agreed to comply with all base access policies.
After construction began, the base denied access to certain
employees of Garco’s subcontractor. Although the text of
the base’s access policy required only a “wants and war-
rants” check, App. to Pet. for Cert. 105a, the base clarified
that the policy also required background checks and ex-
cluded many individuals with criminal histories—even if
those individuals did not have any wants or warrants.
Garco’s request for an equitable adjustment of the contract
was denied, and the Armed Services Board of Contract
Appeals denied Garco’s appeal. The Court of Appeals for
the Federal Circuit affirmed. Despite acknowledging
“some merit” to Garco’s argument that “‘wants and war-
rants’” means only wants and warrants, the Federal Cir-
cuit deferred to the base’s interpretation of its access
policy under Auer v. Robbins, 519 U. S. 452 (1997). 856
F. 3d 938, 943 (2017).

Gareco filed a petition for certiorari, asking whether this
Court’s decisions in Auer, supra, and Bowles v. Seminole
Rock & Sand Co., 325 U. S. 410 (1945), should be over-
ruled. I would have granted certiorari to address that
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question.

Seminole Rock and Auer require courts to give “control-
ling weight” to an agency’s interpretation of its own regu-
lations. Seminole Rock, supra, at 414; accord, Auer, supra,
at 461. To qualify, an agency’s interpretation need not be
“the best” reading of the regulation. Decker v. Northwest
Environmental Defense Center, 568 U. S. 597, 613 (2013).
It need only be a reading that is not “plainly erroneous or
inconsistent with the regulation.” Ibid. (internal quota-
tion marks omitted). Although Seminole Rock deference
was initially applied exclusively “in the price control con-
text and only to official agency interpretations,” Knudsen
& Wildermuth, Unearthing the Lost History of Seminole
Rock, 65 Emory L.dJ. 47, 52-53 (2015), this Court has
since expanded it to many contexts and to informal inter-
pretations. See id., at 5253, 68—77, 86-92 (2015); Perez v.
Mortgage Bankers Assn., 575 U.S. __ , _ —  (2015)
(THOMAS, J., concurring in judgment) (slip op., at 3—4).

Seminole Rock deference is constitutionally suspect. See
Mortgage Bankers, 575 U. S., at __—  (slip op., at 8-16).
It transfers “the judge’s exercise of interpretive judgment
to the agency,” which is “not properly constituted to exer-
cise the judicial power.” Id., at ___ (slip op., at 13). It also
undermines “the judicial ‘check’ on the political branches”
by ceding the courts’ authority to independently interpret
and apply legal texts. Id., at ___ (slip op., at 14). And it
results in an “accumulation of governmental powers” by
allowing the same agency that promulgated a regulation
to “change the meaning” of that regulation “at [its] discre-
tion.” Id., at ___ (slip op., at 16). This Court has never
“put forward a persuasive justification” for Seminole Rock
deference. Decker, supra, at 617 (Scalia, J. concurring in
part and dissenting in part); see also Mortgage Bankers,
supra, at ___—_ (opinion of THOMAS, J.) (slip op., at 18—
23) (explaining why each of the proffered explanations for
the doctrine is unpersuasive).
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By all accounts, Seminole Rock deference is “on its last
gasp.” United Student Aid Funds, Inc. v. Bible, 578 U. S.
__, __ (2016) (THOMAS, dJ., dissenting from denial of
certiorari) (slip op., at 1). Several Members of this Court
have said that it merits reconsideration in an appropriate
case. See, e.g., Mortgage Bankers, 575 U.S., at _ —
(ALITO, J., concurring in part and concurring in judgment)
(slip op., at 1-2); id., at ___ (opinion of THOMAS, J.) (slip
op., at 23); Decker, supra, at 615-616 (ROBERTS, C. d.,
concurring). Even the author of Auer came to doubt its
correctness. See Mortgage Bankers, supra, at __ —
(Scalia, J., concurring in judgment) (slip op., at 2-5);
Decker, supra, at 616-621 (opinion of Scalia, J.); Talk
America, Inc. v. Michigan Bell Telephone Co., 564 U. S. 50,
68—-69 (2011) (Scalia, J., concurring).

This would have been an ideal case to reconsider Semi-
nole Rock deference, as it illustrates the problems that the
doctrine creates. While Garco was performing its obliga-
tions under the contract, the base adopted an interpreta-
tion of its access policy that read “wants and warrants” to
include “wants or warrants, sex offenders, violent offend-
ers, those who are on probation, and those who are
in a pre-release program.” App. to Pet. for Cert. 60a. The
Federal Circuit deferred to that textually dubious inter-
pretation. 856 F. 3d, at 945. Thus, an agency was able to
unilaterally modify a contract by issuing a new “ ‘clarifica-
tion’ with retroactive effect.” Decker, supra, at 620 (opin-
ion of Scalia, J.). This type of conduct “frustrates the
notice and predictability purposes of rulemaking, and
promotes arbitrary government.” Talk America, supra, at
69 (opinion of Scalia, J.).

True, the agency here is part of the military, and the
military receives substantial deference on matters of
policy. See Orloff v. Willoughby, 345 U. S. 83, 94 (1953).
But nothing about the military context of this case affects
the legitimacy of Seminole Rock deference. “The proper
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question faced by courts in interpreting a regulation is . ..
what the regulation means.” Mortgage Bankers, 575 U. S.,
at ___ (opinion of THOMAS, J.) (slip op., at 18) (emphasis
added). While the military is far better equipped than
the courts to decide matters of tactics and security, it is
no better equipped to read legal texts. Pointing to the
military’s policy expertise “misidentifies the relevant
inquiry.” Ibid.

Because this Court has passed up another opportunity
to remedy “precisely the accumulation of governmental
powers that the Framers warned against,” id., at _
(slip op., at 16), I respectfully dissent from the denial of
certiorari.



