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PROCEEDI NGS
(11:31 a.m)

CHI EF JUSTI CE ROBERTS: This is Case Nunber
12-133, Anerican Express v. Italian Col ors Restaurant.

M . Kell ogg.

ORAL ARGUMENT OF M CHAEL KELLOGG

ON BEHALF OF THE PETI TI ONERS

MR. KELLOGG: Thank you, M. Chief Justice,
and may it please the Court:

The court below thrice refused to enforce
the parties' arbitration agreenent because he thought
t hat cl ass procedures were necessary to vindicate the
plaintiff's Sherman Act cl ai ns.

That hol di ng was reversiBIe error for at
| east three reasons. First, it has no basis in either
the FAA or the Sherman Act. Second, it creates an
unwor kabl e threshold inquiry. And third, it is
unnecessary to any legitimte policy concerns raised by
the court bel ow.

JUSTI CE GI NSBURG:. M. Kellogg, suppose it
goes to arbitration as you think it should, and the
arbitrator says to the nmerchant, to prove your case, you
have to show the rel evant market, you have to show t hat
Ameri can Express had market power, that it used that

power to the detrinment of its conpetitors, and the way

3
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
t hese sections -- the way these tying cases have gone
IS you get an expert. And | don't see that you can
prove it in -- in a new way.

| nmean, the whole point of this is that the
expense to win one of these cases is enornous. And no
single person is not worth that person's while.

MR. KELLOGG. Well, three responses to that,
Your Honor. The first is, that it is up to the
arbitrator in the first instance to devise procedures to
deal with clainms in an efficient and cost-effective
manner .

Second, to the extent that an expert report
is required that would cost a |ot of noney, we have
conceded bel ow that the parties could share costs of
t hat expert just as they could share the costs of a
| awyer .

And, third, the alternative is to have an
I nquiry upfront, that this Court has rejected in
Concepci on, that you cannot condition the enforcenment of
an arbitration agreenent on the availability of class
procedures.

[t's up to --

JUSTI CE Gl NSBURG: \What was the -- what was
the -- | mssed that. The sharing of the costs, how

does that work? |It's certainly not in the agreenent,
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not in the arbitration agreenent, that -- that American
Express is going to pay for the expert for the other
si de.

MR. KELLOGG. We acknow edge bel ow that they
coul d share costs anong nultiple plaintiffs --

JUSTI CE GI NSBURG: GCh. Onh.

MR. KELLOGG -- before that. The sharing
of costs. Now, under the court below s regine --

JUSTI CE G NSBURG: And then what you woul d

you have, five, six different arbitrations going, and in

each of those five or six cases, you would have -- they
could share? They could share the mlIlion dollar cost
of this -- the experts?

MR. KELLOGG. They can sﬁare t he cost of the
expert. And, of course, they get their attorneys' fees
back, plus reasonable statutory costs, plus potentially
trebl e damages.

The alternative, as the court below held, is
that the district court has to decide in the first
i nstance, I'mnot going to send it to arbitration
because | think they need a class action. To make that
determ nation, he first has to do a Rule 23 anal ysis.
Woul d there even be a class certified in this case?

Only 20 percent of putative classes are

certified. And that's not an inquiry that the Court
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shoul d be maki ng at the outset.

JUSTICE GINSBURG. | -- I'msorry, but |
don't think I got the answer to ny question. 1Is -- the
arbitrator has now said we have to have an expert, and
the plaintiff says -- or the conpl ai nant says, | haven't
got the wherewithal, and if | have six friends who bring
I ndi vidual arbitrations, that's not nearly enough.

So what happens then, the case ends, and
It's not possible --

MR. KELLOGG As we said, they would be able
to share an expert between multiple plaintiffs, but
there is no guarantee in the law that every claimhas a
procedural path to its effective vindication.

This Court held in Eisen; for exanple, even
t hough the Court acknow edged that it was a $70 cl aim
it could only be brought as a class action, but the
plaintiff in that case said, | can't afford to do the
notice costs, and the Court said well, then, the class
I's decertified because the plaintiff has to put up the
noti ce.

The whol e point of arbitration of course is
that it expands the universe of clainms that can be
brought efficiently and effectively for small consuners.

JUSTI CE KAGAN: M. Kellogg, do you think

that if in your arbitration agreenent you had a cl ause
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whi ch just said, | hereby agree not to bring any Sherman
Act cl ai m agai nst American Express, could -- could your

arbitration agreenent do that?

MR. KELLOGG: Under this Court's decision in

M t subi shi, | believe not.
JUSTI CE KAGAN: It -- it couldn't,
ri ght because we would say no, there has to be an -- an

opportunity for a vindication of statutory rights, is
that right?

MR. KELLOGG: Correct.

JUSTI CE KAGAN: And -- and suppose that the
arbitration clause said sonething different. Suppose
that the arbitration clause said, | -- | hereby agree
that | will not present any econonic\evidence in an
antitrust action against Anmerican Express.

Could it do that?

MR. KELLOGG | think that woul d be subject
to review under State unconscionability principles, and
woul d probably be struck down, Your Honor, just |ike any
ot her provision that essentially prevents --

JUSTI CE KAGAN:. Well, even putting aside
St ate unconscionability principles, wouldn't you think
that our M tsubishi case and our Randol ph case would
again cone in and say, my gosh, this arbitration clause

prevents any effective vindication of the rights to
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bring an antitrust suit.

Woul dn't you say that.

MR. KELLOGG | -- | don't think M tsubishi
can be read that broadly, Your Honor. To the contrary,
t he whol e point of Mtsubishi was that arbitration is an
effective forumfor vindicating Federal statutory
rights. Mtsubishi --

JUSTI CE KAGAN: So you think -- I'"msorry.
Go ahead.

MR. KELLOGG: I|I'msorry. Mtsubishi dealt
with the very specific question of a waiver, a
substantive waiver of your rights, not with the
procedures to vindicate those rights.

As, for exanple, in the Vinar Segur os case,
where the Court said, well, you m ght have to go to
Japan, but we're not going to get into the business of
wei ghing the costs and benefits.

JUSTI CE KAGAN: So | just want to make sure
| understand your answer, which is that you read
M t subi shi and Randol ph as so narrow that you woul d say
that the principle that they enbody does not prevent
Ameri can Express from saying, you cannot produce -- you
cannot use any econom c expert or any econom c testinony
In an antitrust suit.

MR. KELLOGG: You know, | think the better
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pl ace to handl e that would be State unconscionability
| aw. Whether the Court would want to expand the ports
of Mtsubishi to say that.

It's not clear to ne what the statutory
justification for that would be, given that the Shernman
Act -- the question here, of course, concerns class
procedures. And given that the Sherman Act was passed
at a time when there were no class procedures, and given
that the Court in Concepcion --

JUSTI CE KAGAN.  Well, ny -- ny question is
not about class procedures, it's about allow ng econoni c
evidence to help prove your claim And you said, no
problem even though it is, of course, true in the real
world that to prove a successful ant{trust claim you
need econom c evidence.

MR. KELLOGG  Correct.

JUSTI CE KAGAN: And you said that's
fine because you're going to read M tsubishi and
Randol ph in such a way that it allows an arbitration
clause to 100 percent effectively absolutely frustrate
your ability to bring a Sherman Act suit.

MR. KELLOGG: | have no doubt that such a
provi sion would be struck down. | think the proper way
to do that would be under State unconscionability | aw,

whi ch Section 2 specifically preserves. But if the
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Court felt the need to expand Mtsubishi in that narrow
respect, that would still not hel p the Respondents here,
who are saying that you should condition the enforcenent
of the arbitration clause on the availability of class
procedures, which this Court held in Concepcion is
fundanental |y i nconsistent with the purposes of the FAA

JUSTI CE KAGAN. Well, | think -- | think
what they are saying is sonmething a little bit
different, which is that if you go -- if you accept ny
prem se that the arbitration clause could not say no
econom ¢ evidence, what the -- Respondents here are
saying is, well, now you have to give us the ability to
produce econom ¢ evi dence and maybe that involves cl ass
procedures, maybe it involves sonething else.

It could involve sone other cost-sharing
mechanism But if the arbitration clause works to
prevent us fromsharing costs in such a way that we can
produce that evidence, then once again we have a problem
about conpletely frustrating the effect of the Shernman
Act .

MR KELLOGG Well, | think -- | think not

Your Honor. And | think we have to return to the fact that

the only provision at issue here was the class action
wai ver. That was the only issue that they raised bel ow.

It was the issue decided by the Court. It was the issue
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on which this Court granted certiorari, and it's
directly contrary to this Court's decision in
Concepci on.

I have no doubt that if there were
provisions in a contract that essentially prevented a
plaintiff fromraising a substantive claimor from
presenting evidence that they m ght have in support of
that claim that it would be struck down under State
unconscionability principles or under Mtsubishi. But I
don't think we can expand Mtsubishi into a
free-floating inquiry for district courts into the costs
and benefits of each case.

They woul d have to sit down and say, well,
what evidence is going to be needed in this case and how
much evidence is going to be required. They would have
to say, what are the docunent production costs?
According to the court of appeals, they would even need
to say, what are your chances of w nning? Because, say
it's going to cost a mllion dollars, but you only have
a 50 percent chance --

JUSTI CE G NSBURG. | thought that the only thing
that the court of appeals said is, you have to pay
300, 000 mi ni mum for the expert, the nost you can get in
treble damages is 5,000. It didn't go into all the

other things that you were saying. It said nobody in
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his right mind will bring such a |awsuit to pay $300, 000
to get $5, 000.

MR. KELLOGG: And nobody in their right mnd
in Eisen would -- would pay a mllion dollars in notice
costs to get $70 on --

JUSTI CE SCALI A: | guess you coul d have said
t he same thing under the Sherman Act before Rule 23
exi sted, right?

MR. KELLOGG: You coul d have.

JUSTI CE SCALI A: Before there was such as
thing as class actions.

MR. KELLOGG: Under that position --

JUSTI CE SCALI A: The sane thing would have
been true. |f, indeed, your clain1més so small that you
can't claim-- can't pay an expert, you, as a practical
matter, don't bring the suit.

MR. KELLOGG: That was true. In fact,
Congress at the tinme of passing the Shernman Act
specifically considered addi ng cl ass procedures and
declined to do so. For the first 4 decades of the
Sherman Act, there were no class procedures even |left.

Even today, in court, as | noted, only
20 percent of cases actually get the class certified.
The whol e point of arbitration, as | noted, is to expand

the scope of clainms, small consuner clains, that can be
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brought in an efficient and cost-effective nmanner.

JUSTICE ALITO. Do you think the nature of
their underlying -- their antitrust claimis relevant to
this? They are claimng that they were unlawfully
conpelled to enter into the contract that they say, as a
practical matter, precludes themfromraising the
antitrust issue. Does that -- does it matter?

MR. KELLOGG Well, a couple of points on
that. They certainly weren't conpelled to enter the
contract. Lots of nerchants don't take Anmerican
Express. It was a voluntary choice on their part. But
nore fundanmentally, the only provision that they have
ever challenged in this case is the class action waiver.
They have not suggested bel ow t hat tﬁere was any probl em
with cost-sharing or other ways that they m ght dea
with the specific question how to present their case in
arbitration.

JUSTI CE G NSBURG: In the AT&T Mobility
case, the Court remarked that this was a -- that the
arbitration agreenment had certain provisions that made
it easier for the consuner to use the arbitral forum
Is there anything like that in this arbitration cl ause?

MR. KELLOGG: I'msorry, | didn't -- |
didn't quite follow that, Your Honor. A provision in

the arbitration clause that nakes it easier to --
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JUSTI CE Gl NSBURG. Yes, where not sonme other
consunmer in another arbitration, not that sharing of the
costs, but wasn't AT&T Mobility going to pick up a good
part of the tab of the cost of the arbitration?

MR. KELLOGG: That's correct, there were
provi sions in AT&T that the Court said would nake small
value clains easier to process. | would note that in
Concepcion the Court said even if small value clains
could not be brought, it would still fundanentally
change the nature of arbitration to insist upon class
procedures. So | don't think that helps themin
di stingui shing Concepci on.

JUSTI CE KENNEDY: One of the ways | have
been thinking about this case is to fhink about
arbitration and the whole point of arbitration is to
have a procedure where you don't have costs, you have as
an arbitrator an antitrust expert or the best in the
class in the third year antitrust course in | aw school

And they cite reports, and -- you know, it's
classic to have contractors sit in as arbitrators in
construction clainms; just because it's cheaper and they
know -- so | was thinking that that's substanti al
justification for your position. But your argunment so
far seens to say that doesn't nake any difference. Even

if they can't bring the suit in an economc way -- the
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arbitration in an econom c way, that that's irrel evant.
That's -- that's what |'mgetting fromyour argunent.

MR. KELLOGG | did not nmean to inply that,
Your Honor. The key point is that it's up to the
arbitrator in the first instance to find the nost
efficient and cost effective way to resolve a particul ar
claim

And it's not necessarily the case that
conplicated -- that huge nunbers of docunents --
plaintiff said, we will need 5 mllion docunents and we
will need a very, very expensive expert and they got an
affidavit froma very, very expensive expert saying,
this is what | would charge to do this.

The whol e poi nt of arbitfation, of course,
is that its informality actually expands the universe of
claims, of small value clainms that can be brought
effectively.

JUSTI CE KAGAN:. M. Kellogg, are you
suggesting that you can win an antitrust suit in
arbitration w thout presenting econom c evidence of such
t hi ngs as nonopoly power, antitrust injury, damages?
How coul d sonebody do that?

MR. KELLOGG No, | acknow edge that they
woul d probably need a report in this case.

JUSTI CE BREYER: VWhy? | nean, | could be

15
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your arbitrator. | know exactly what | would do. |
woul d ask for five things, which will be admtted, and
one thing that's going to be difficult for themto
prove. | don't see why an expert in antitrust woul d
have to have this enornous report.

MR KELLOGG Well, | -- perhaps | --

JUSTI CE BREYER Do you want to concede |'m w ong? --

MR KELLOGG -- conceded too nuch to
Justi ce Kagan.

JUSTI CE BREYER  Yes, maybe.

(Laughter.)

MR KELLOGG But in this case, if you | ook
at the conplaint, the market definition that they re
seeking to establishis, if I mght put it, somewhat
gerrymandered. |t essentially consists --

JUSTI CE BREYER If you want to argue that

stuff, which 1 -- then | guess maybe they're right.
Maybe you do need experts on that. | don't know that we
want to get into this, but | just want to know if you

want to concede that there is no way to win this case in
arbitration unless they spend $300, 000.

MR KELLOGG | did not nean to concede t hat
at all, Your Honor. The whole point of arbitrationis
the infornmality and the speed of the procedures.

And in addition, to the extent that there
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does need to be sone sort of safety valve, of course
Congress can deal with that question. Congress recently
in the Dodd-Frank Act said, in certain circunstances
we're going to allow the Consunmer Financial Protection
Board to determ ne whether class action waivers will be
permtted. But obviously there's nothing either in the
FAA or in the Sherman Act that would justify such an
i nquiry here.

JUSTI CE KAGAN: Well, M. Kellogg, could I
go back to Justice Alito's point because |I'mnot sure |
qui te understood your -- your answer to it.

Essentially, the claimhere, right, is that this is a
party with a nonopolistic power, such that -- and this
Is just the Plaintiff's allegation, {t may or may not be
true, but -- but they say that Anerican Express is using
its market power to inpose particular contract terns.
And they have a tying thing, but it could just as easily
be the case that Anmerican Express could be using its
econom ¢ power to inpose terns essentially making
arbitration of antitrust clains inpossible.

And why shoul dn't we understand this problem
as connected to the very allegation that's being
brought? That -- you know, howis it, howis it going
to be possible in a case where there's a nonopoly power

able -- able to inpose contracts terns that -- that you
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can create an arbitration clause, which essentially
prevents that from being chall enged?

MR. KELLOGG. Well, there is a separate
I ssue bel ow which the court did not reach about whet her
the arbitration clause itself had been inproperly
i nposed. But the question before the Court has to do
with the class action waiver, which this Court in
Concepcion said there's no statutory basis for the
courts to preclude application of that waiver.

It's also -- would create a conpletely
unwor kabl e inquiry at the outset of litigation in order
to determ ne whether to refer a case to arbitration in
the first place, and it's unnecessary because State | aw
unconsci onability, can deal wth confracts of adhesi on
or unfair terms. The arbitrator in the first instance
can deal with how to cost effectively arbitrate the
claims in issue.

JUSTICE GINSBURG:. Did -- did Anerican
Express say, as Justice Breyer suggested, that, well we
wi |l concede A, B, and C, so the only issue on which you
need proof is D? As | understood it, Anerican Express
never took the position that it would -- it would
concede certain issues so that you could limt the
pr oof .

MR. KELLOGG: Well, Your Honor, we took the
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position even in district court that they could pool
their resources --

JUSTI CE G NSBURG: No, |'m not
tal ki ng about --

MR. KELLOGG: -- and share the cost of the
claim

JUSTI CE G NSBURG: |'m not talking about
pooling with other single merchants bringing single
arbitrations. |'m asking whether Anmerican Express -- so
here's the conplaint. It says, | have to prove rel evant
mar ket s separately. And did American Express take the
position, no, you don't have to prove all that. | think
that's what Justice Breyer was suggesting. There's only
one thing that's really in controveréy, and the rest we
coul d sti pul ate.

But | didn't see anything in all the tine
this case has been in the courts on Anerican Express's
part to say that we are not going to demand the
full breadth of proof.

MR. KELLOGG: Well, that's -- that's not
actually correct. We did not say that we're going to
relieve them of their burden of proof on any issues, but
we did say, and the district court agreed with us, that
the arbitrators are capable of dealing with these cl ains

in an efficient and cost-effective way that would allow
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the plaintiffs to bring them

JUSTI CE SCALI A: | suppose that Anerican
Express woul dn't have had to agree to arbitration at
all, right? They could have just said -- you know,
you -- you have a cause of action, you sue us in court,
right? They could say that, legally, couldn't they?

MR. KELLOGG. We could. And indeed --

JUSTI CE SCALIA: And until Rule 23 was
adopted, that would nean -- you know, if you had a smal
claim tough luck, right? De mnims non curate |ex.
If it's just negligible, it's inpracticable for you to
bring a Federal claim And that would not violate the
Sherman Act, would it?

MR. KELLOGG.  Correct. fhat -- that very
I ssue was present in the Eisen case.

CHI EF JUSTICE ROBERTS: I'ma little
confused about this business about pooling resources and
whether it's prohibited or permtted. Tell ne exactly
what your position is on that.

MR. KELLOGG: Qur position is that nultiple
claimants in arbitration could share the costs of an

expert for preparation of a report.

CHI EF JUSTI CE ROBERTS: Well, it seens to
me -- | don't see how that concession is at all needed
by the other side. | nean, let's just say they have a

20
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trade association or something. They -- they can al
get together and say we want to prepare an antitrust
expert report about what Anerican Express is doing, and
t hey do, and then presumably, one of themcan use it in
the arbitration. Any problemwth that?

MR. KELLOGG That -- no problemw th that,
and that's absolutely right. But the plaintiffs bel ow
said that wasn't good enough. They said, we need the
aggregate damages provided in a class action to nake
this worthwhile because if we're just going to
essentially get costs --

JUSTI CE SCALI A: But they could borrow the
noney froma | awyer instead of fromthe trade
association, right?

MR. KELLOGG Well, or from a hedge fund,
whi ch increasingly finances litigation.

CHI EF JUSTI CE ROBERTS: Well, again, that
doesn't seemtoo difficult. You either have your trade
association or you have a big neeting of all them and
say we need to pay for this expert report and once we've
got it -- you know, |'mgoing to represent each of you
i ndividually in individual arbitrations and I'"mgoing to

win the first one, and then the others are going to fall

Into place and they'll get a settlenment from American
Express that's going to be -- satisfy their concerns.
21
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MR. KELLOGG.  Absolutely right.
CHI EF JUSTI CE ROBERTS: Okay. And you have
no problemw th that.
MR. KELLOGG. | have no problemw th that.

And that's why this case is about the class action

wai ver .

JUSTI CE KAGAN: And, M. Kellogg --

CHI EF JUSTI CE ROBERTS: ['msorry, |'m
sorry. Just a followup one, briefly. 1Is the -- is

there coll ateral estoppel effect in the arbitration that
woul d be applied to subsequent --

MR. KELLOGG: That is unclear. | have tried
to |l ook at that issue. You know, even in court,
non- nut ual use of offensive collaterél estoppel is
sonetinmes at the discretion of court.

CHI EF JUSTI CE ROBERTS: Okay.

MR. KELLOGG | couldn't find anything in
the arbitration contract.

JUSTI CE KAGAN: Just to be sure | understand
it, that you' re saying that it does not violate the
confidentiality agreement of this clause to -- to al
get together and produce one report?

MR. KELLOGG: Correct.

JUSTI CE KAGAN: Ckay.

MR. KELLOGG: And if you |l ook at actually
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the affidavit put in by the plaintiff's expert and you
| ook at all the things he says | need to study in ny
report, they're all issues in common. They're not
specific to a --

JUSTI CE KAGAN: And did -- did you say that
below as well, that -- that the confidentiality clause
does not sweep so widely as to prevent this? Because
clearly, the court below thought that the
confidentiality clause did sweep so widely as to prevent
this.

MR. KELLOGG. The Second Circuit did say
that after we suggested that they could pool resources.
And we think that was an indication of the Court's,
shall we say, urgency to strike domm\the cl ass action
wai ver .

Nobody chal |l enged the confidentiality
provi si on bel ow.

JUSTI CE KAGAN: So but you're saying the
confidentiality position would not apply in that
ci rcumst ance.

MR, KELLOGG It would not apply. W took
t hat position bel ow.

If I mght reserve the remainder of ny tinme?

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Clement?
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ORAL ARGUMENT OF PAUL D. CLEMENT
ON BEHALF OF THE RESPONDENTS

MR. CLEMENT: M. Chief Justice, and may it
pl ease the Court:

This case is about the scope and conti nuing
exi stence of a doctrine that has been a feature of this
Court's cases and a necessary corollary of its
willingness to extend arbitration to Federal statutory
clainms, the vindication of rights doctrine.

Ever since this Court 30 years ago, roughly,
got in the business of extending arbitration to Federal
statutory clains, it's used the effective vindication
doctrine as an assurance that Federal statutory clains
woul d not go unvindi cated j ust becauée of the arbitral
forum

And so, if you look at this Court's cases,
they stand for a sinple proposition. Wen the choice is
arbitration or litigation, surely the FAA favors
arbitration and it's no threat to the underlying
statute because the underlying statutory claimis
vindicated in the arbitral forum

JUSTI CE SCALIA: | don't see -- | don't see
how a Federal statute is frustrated or is unable to be
vindicated if it's too expensive to bring a Federal

suit. That happened for years before there was such a
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thing as class action in Federal courts. Nobody thought
the Sherman Act was a dead letter, that it couldn't be
vi ndi cat ed.

MR. CLEMENT: Well, Justice Scalia, let ne
t ake --

JUSTI CE SCALIA: And | don't see why it's
any different when you transpose the situation to the --
to the arbitration situation.

MR. CLEMENT: Justice Scalia, let nme take on
the prem se and then we get -- then also say where
really the concern cones in for the differentia
treat nent.

| would take issue with the prem se, which
I's, sure, there wasn't a Sherman Act\-- there wasn't a
class action Rule 23 back when the Sherman Act was first
passed. But there were procedures in |ike joinder that
allowed for multiple clains to be litigated together;
there were not confidentiality agreenents that canme in
and limted your ability to share information from one
claimto another, and, of course, back in the good old
days, you didn't necessarily need a $300, 000 expert to
bring a Sherman Act claim

But what | think is the problemis when you
have a difference, and that is the assunption on which

this case cones to the Court, where you could vindicate
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this claimin court because there are nechanisns to
share or shift costs and you cannot vindicate themin
the arbitrati on because of a conbination of features of
the arbitration agreenent that prevent any sharing or
shifting of costs.

JUSTI CE BREYER  Before you get to that, |
have two questions. One is on the point you've just
made because | -- | agree, | understand it is fairly
wel | established, this doctrine, but | don't see quite
how it works.

Suppose there's a Tyler claim a Truth in
Lendi ng Act -- you know, sonething like that, and the
claimis a fairly -- it's worth about $10, 000 or so.
And so the plaintiff says you violated the act, pay ne
t he $10,000. Now, he happens to conme up with a theory
that is really far out; and the nore far out the theory,
the harder it is to prove. And the harder it is to
prove, the nore you need expensive experts.

And do we go case by case, saying -- you

know, where you have a really weird theory that's going to

require 17 experts and endl ess studies, you don't have

to have an arbitration claim or you don't have to

followit in this instance, but everybody el se does.
Now -- now, is -- is that sonething, in

ot her words, we're supposed to | ook at case by case,
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whi ch woul d produce the odd result | suggested? O do
we do it by categories? How does the doctrine work?

MR. CLEMENT: Well, you could do it by
category, and | suppose you could treat antitrust clains
differently, but | think there's an answer that's
already built into the Court's cases, which is Randol ph,
and it's putting the burden on the plaintiff to mke a
nonspecul ati ve show ng.

And in the case you' ve described, | would
t hink you woul d say, boy, that's speculative. | nmean --
you know, you don't need that --

JUSTI CE BREYER: No, what |'ll do because |
work with my own hypothetical, 1'll have a far-out case,

but yet not quite speculative. In ofher words, what |'m
trying to suggest is it's an odd doctrine that just
says, plaintiff by plaintiff, you can ignore an
arbitration clause if you can get a case that's
expensi ve enough, and there we are.

| haven't seen it work, and | haven't seen
enough to know how it does work. And | guess you
haven't either, but -- but |I'm concerned about that.

MR. CLEMENT: Well -- well, don't be too
concerned, Justice Breyer. First of all, if you |ook at

t he cases where the doctrine's been applied, it's

| argely been in antitrust cases. The First Circuit
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case is an antitrust case. And | don't think

that's an acci dent.

| mean, if you | ook at the Hovenkanp am cus

brief, it nake clear that you just can't bring this type

of claimw thout an expert --

nme. Now,

JUSTI CE BREYER Wl |, that doesn't seemright to

Hovenkanp woul d be the person I would hire as

the arbitrator. So surely he does know -- or Phi

Arita --
i nstructi

m ght be

guestion

a bl essed nmenory. And they're under the
on to get this done cheap. Well, | think that
possi bl e.

That mi ght be possible because it's only the

of damages that's tough here because if you

don't have the double -- there's only one nonopoly

profit at the two |levels, da, da, da, and we don't need

to go through that.

But | can think of a way of getting it done

pretty cheap. But regardless, your expert here didn't

tal k about the cost of arbitration. He did use the word

once. But as | read pages 88 through 92, it seened to

me he was tal ki ng about the cost of litigation, not the

cost of arbitration. And -- and | wouldn't proceed

necessari

the jury,

ly with all those reports he does to inpress to
or even the judge.

This is Phil Arita. You don't need to
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i mpress him And -- so, so, so -- hasn't the Second
Circuit | ooked, assum ng your doctrine's in place, to
the wong set of costs: The cost of litigation? Even
t hough they use the word "arbitration,” that isn't what
your expert told ne.

MR. CLEMENT: Well, | nean, Justice Breyer,
none of us can know for sure what Professor Arita woul d
say. But we know what Professor Hovenkanp says, and he
says to bring these clains you need an expert. Now,
in --

JUSTICE BREYER: I n arbitration or in court?

MR. CLEMENT: He says in arbitration or
anywhere. He assunes that anywhere you bring these
clainms, you're going to need a narkef power expert.

JUSTI CE BREYER: Does he take into account
the fact that the arbitrator can be hinf? And noreover,
could, in fact, work under an instruction keep these
costs down?

MR. CLEMENT: And what | woul d say,
Justice Breyer, is the place for that debate, if it were
going to take place, was in the district court. Because
we nmade our case, as Randol ph requires -- and it was a
nonspecul ati ve case. W said it's going to cost
$300, 000 to $500,000 or even a million dollars to get a

mar ket power expert. They didn't cone back and say, no,
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in arbitration, | think you can do it for 50, 000.

JUSTI CE BREYER: No, that isn't the point.
If I were doing this offhand, I would say everything is
conceded, but for one thing: Since there is no double
nonopoly power, there is only one nonopoly power at the
two | evel s which can be exercised, the only way the
person is damaged is if in fact you' ve raised entry
barriers. So you'd say to the plaintiff, how are you
going to prove that? And you'd read it and submt a
report.

Now, |I'mnot saying this is the right way to
go about it. Al I'msaying is it's hard for ne to
figure out on the basis of that affidavit, which talks
about courts, why this has to be so éxpensive. So what
do | do?

MR. CLEMENT: | think what you do is you,
with all due respect, fault Petitioners for that.
Because we put in that report -- they could have
criticized it exactly the way you are and we'd have a
different case. But they argued before the district
court and the court of appeals just what they argued to
you, Justice Kennedy, it doesn't matter if you can do
it.

It doesn't matter if it's too expensive. W

don't think this doctrine exists, or we don't think it
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extends to this kind of cases, and having put their --
their noney on that extreme position that the effective
vi ndi cati on doctrine doesn't exist, | think it's --

JUSTI CE BREYER: One other thing which |
didn't understand, and that's why | am asking. What
t hey chose as the renedy here was sever the arbitration
clause if you want, it seened to be, and go to court.
All right.

Now, | don't know where that power cones
from So if you were going to inprove this contract in
the direction that you would |ike, why couldn't you

sever the part about the confidentiality, or why

couldn't you require -- you have sone awfully big
mer chants. \

Li ke, | don't know -- probably, you have
maybe Costco, maybe Wal mart, maybe -- you know, these

peopl e are not without noney. Though your client,
may be. But -- go get these contributions. Go for --
there are many ways you can treat this particular set of
words in the arbitration clause, short of severing it
entirely.

And -- and what about that? What's your
view on that? Wat do you think?

MR. CLEMENT: Well, our -- our view on that

Is -- you know, the Court is balancing two things here.
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It's trying to apply the effective vindication doctrine,
but it's also trying to honor the principle of this
Court that you treat the parties to the bargain that
t hey have comm tt ed.

Now, if they would have cone in and said in

the district court -- which they didn't -- that we'll
get rid of the confidentiality -- they said you could
share costs, but they -- you know, the confidentiality

was the problem

It was the problemthe Second Circuit saw.
You can | ook at 92a of the Petition appendi x. And they
didn't petition on that issue, so | don't know how t hey
get to say, well, the Second Circuit was wong about
that, but isn't that a shanme. | neaﬁ, if they thought
t hat was wrong, they should have petitioned.

And that just shows you, these issues were
in front of the Court. Now --

JUSTI CE SCALI A: You -- you -- | don't
understand. You think they could have appeal ed on
that -- on that issue?

MR. CLEMENT: Sure. | don't think this
Court woul d have necessarily granted it because it's not
very cert-worthy. But it's also -- | don't know how
t hey can keep that issue in their back pocket and then

say well, we got cert -- we got cert on the cert-worthy
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i ssue and now we have this factual finding where the
Second Circuit held that the confidentiality agreenent
precludes the sharing of this information from
arbitration to arbitration.

JUSTI CE SCALI A: Let me ask you. Your
effective vindicability principle depends upon a
conparison with what you could do in Court.

MR. CLEMENT: It doesn't, Justice Scalia.

JUSTI CE SCALI A: It doesn't?

MR. CLEMENT: It doesn't. It's a sinple
conpari son of the necessary unrecoupabl e costs of
bringing the claimin arbitration conpared to the
maxi mum r ecovery.

JUSTI CE SCALI A:  Yes, buf if you couldn't do

it -- if you couldn't do it either -- even if there had

been no arbitration agreement, how could the arbitration

agreenent be -- be harmng you? | don't understand
t hat .

MR. CLEMENT: If you have -- if you have a
claim Justice Scalia, that can't be vindicated in
arbitration or in court, that claims not going --

JUSTI CE SCALIA: O in court.

MR. CLEMENT: Right. But that's --

JUSTI CE SCALI A:  You have to conpare it to

court.
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MR. CLEMENT: No you don't.

JUSTI CE SCALIA: |If you couldn't do it in
court, you don't have to be able to do it in
arbitration, it seens to ne.

MR. CLEMENT: Wth respect, Justice Scalia,
you don't have to make that conparison part of the
test because the cases that can't be vindicated in
ei ther place won't show up at the courthouse door. So
once you show up at the courthouse door, you've got a
plaintiff's |awer. They may be crazy, but you have a
plaintiff's lawer that thinks I can do this in the
litigation system

And so at that point, the only question is,
all right, I think | can do this in fhe litigation
system If the only thing that's precluding me from
doing it is this arbitration agreenment -- so this
arbitration agreenent is not operating as a real

arbitration agreenent, it's operating as a de facto

as-applied excul patory clause. |If they can nmake that
showi ng, then -- and the option is not arbitration or
litigation --

JUSTI CE KENNEDY: No. No. It's saying that
there's an alternate nmechanismfor resolving disputes.
It's called arbitration. And arbitration does not

necessarily or even as a matter of fact often as a
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practical matter involve the costs and the formalities of
litigation.

MR. CLEMENT: And -- and God bless it,
Justice Kennedy -- when it does that, and it can
effectively address clains that can't be addressed in
the litigation system that's exactly what we want
arbitration to do.

But there are sone cases where the
arbitration system-- not generally -- | mean, if you
have the kind of pro-vindication agreenment you had in
Concepci on, or that Sovereign Bank has that we nentioned
i n our brief, then you can vindicate these clains in
arbitration.

But when you have a spec{fic arbitration
agreenent that has a variety of clauses that don't all ow
for any mechanismto shift or share the costs, so you
know it's not litigation versus arbitration, of course
we'll go with arbitration. It's litigation or nothing.
In those circunstances, this Court has always said that
we'll have --

JUSTI CE KENNEDY: Well, | nean naybe it is
litigation if you need a $300, 000 report. But why do
you need a $300, 000 report? That's what we're asking.
And | just can't -- it seens to ne that | have to engage

i n specul ation about the limts of arbitration in order
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to resolve in your favor.

Now, to be sure, they took a -- a nore rigid

vi ew bel ow, so we don't have nmuch of a record.

MR. CLEMENT: Well -- and, Justice Kennedy,
| would say that -- | nean, shame on them wth all due
respect. Because there was an opportunity in the

district court to make an apples to appl es conpari son,
and they could have said, no, $300,000 is way off; you
can do this for $25,000, and here's how. But they
didn't make that showing. They said -- you know, we
don't think the effective vindication doctrine applies
in these circunstances at all.

CHI EF JUSTI CE ROBERTS: It's a little much
to expect themto conme back and say,\oh no, no, no, you
don't have to prove all this. The only thing you've got
to prove is it's going to cost you $25,000. That's an

odd position to put themin.

MR. CLEMENT: Well, | don't think it is,
M. Chief Justice. | -- they don't have to say -- you
know -- they don't have to tell us how to prove our case

to the | owest possible price. They just have to show us

sonmething that will allow us to vindicate our claim --
JUSTI CE BREYER: There is no authority that

| could find for the prop -- | nean, if in fact it costs

you $10,000 to buy the arbitrator -- system-- you know,
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you buy the system --

(Laughter.)

JUSTI CE BREYER: Sorry. But | nmean -- you
know, hire -- whatever it is, if those are obstacles,
it's pretty well established, | think, that that
arbitration is not sonmething that you can use to
vindi cate the Federal claim And the part that's
bot heri ng me about this, though, is that those aren't
obst acl es.

It's just you brought a very expensive
claim And the real problemhere is the reason they can
go into court is they can get a class action in court.
And then this Court has said, you can't get the class
action in arbitration. There we havé it.

So -- so the -- the question in ny mnd is,
well, is there a way that some of the beneficial aspects
of class action can be used in an arbitration that does
not formally have a class action? And there it seens
yours is a good case because a | ot of themcan. You
say, well, the one part that can't is getting this
private information.

So maybe we should send it back and say,
well, why do you need the private information? On a
good theory of antitrust, you're going to show that the

price of the Tide product was higher than what it would
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have been had the entry barriers not been raised from
the Tide. That's a general entry question, which I
don't think you need private information fromthemto
answer. But that's -- and now we're really into the
depths of the nerits.

So | thought of sending it back and sayi ng,
let's -- let themexplore this kind of thing about other
ways of trying to get sone of these advantages of class
action into your -- you're going to say I'mtoo far out
on this.

MR. CLEMENT: Well, what |I'm going to say,
Justice --

JUSTI CE SCALI A: They could wite a treatise
on it, maybe. \

MR. CLEMENT: But -- but what | was going to
say is ook, I mean, take a step back. You know, one of
t he great things about the effective vindication
doctrine is it gets the incentives rights. It gives
conpani es incentives to draft clauses that will allow
for the maxi mum vi ndi cati on of Federal rights.

And so there are |lots of clauses out there
that would allow for even this claimbecause they have
cost shifting of expert costs or they don't have
confidentiality agreenments or they'll waive the

confidentiality --
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JUSTI CE SCALI A: Suppose this class could
not -- could not qualify for certification in Federal
court. Are you asserting that there is some arbitration
principle that -- that allows you to create sone new
cl ass?

MR. CLEMENT: No, Justice Scali a.

JUSTI CE SCALIA: So you have to nake -- you
have to make a conparison to what can be done in Federa
court, don't you?

MR. CLEMENT: No, it's not part of the
i nqui ry because --

JUSTI CE SCALIA: It isn't. So that any
class that the arbitrator thinks is okay is required.

MR. CLEMENT: No, it's jdst that if by virtue
of showing up in court and saying, | want to litigate ny
claim the |lawer has already nmade a judgnent that | can
vindicate it in Federal court.

Maybe it's because of class action, maybe
It's just because of joinder, maybe it's because there's
no confidentiality rule in the Federal proceedings, so
it can bring a |ot of these clains, maybe it's a
difference in collateral estoppel. Watever it is, that
| awyer has al ready spoken that | can make this claim
work in litigation.

JUSTI CE SCALI A: But he wants a cl ass. What
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he wants in the arbitration is the ability to sue on behalf

of a class, doesn't he?

MR. CLEMENT: That m ght be what they nost
want, but they don't get that. They just get some way
to vindicate the claim And if this had a cost-shifting
provi sions that the expert costs were shifted, that
woul d get the job done, that's the Soverei gn Bank
exanpl e we tal ked about in our brief. There are nore
than one way. We're not trying to get a guarantee for
class treatnment in one formor the other.

JUSTICE SCALIA: Is -- is that what you
asked for bel ow, anything, class action or conpensation
or whatever?

MR. CLEMENT: W -- in fairness, we focused
bel ow on the class action because that's --

JUSTI CE SCALI A2 That's what | thought.
That's what | thought this case was about. Wat's the
guestion presented anyway?

MR CLEMENT: Well, don't just |ook at the
guestion presented, | ook at the opinion below And | ook
at 91(A) and 92(A). The questions that the Second
Crcuit addressed --

JUSTI CE SCALI A: Wether -- whether the
Federal Arbitration Act permits courts invoking the

Federal substantive law of arbitrability to invalidate
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arbitration agreenments on the ground that they do not
permt class arbitration of a Federal |aw claim
Now, you're saying that -- that whether they
permt class arbitration is not going to be decided on
the basis of whether you could certify a class under

Rul e 23, but just what?

And -- and -- and if it does depend on that,
what is the Court supposed to do? Before it can -- it
can give you your claim it has to -- it has to decide

whet her this class would be certifiable, wouldn't it?
My goodness - -

MR. CLEMENT: No, it would not --

JUSTICE SCALIA: =-- this is a very
conplicated procedure. \

MR. CLEMENT: -- Your Honor. You just have
to answer the question, is there a problemwth the
arbitration, is there sonmething with this specific
agreenent that precludes this claimgoing forward. Here
It's a conbination of no class arbitration, no way to
shift costs because they don't provide cost shifting,
and no way to share costs because of the
confidentiality.

VWhat ever they put in the question presented,
they can't nmake the Second Circuit's holding that the

confidentiality provision blocks the sharing of
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information to go away. They're stuck with that.

CHI EF JUSTI CE ROBERTS: What is -- tell ne
how the no -- no sharing of information and
confidentiality, how does that work again? You can't,
if you're a trade association, get together and say, |
t hink we should have a study of Anmex's whatever. And
t hen you put together the study, and then one of your
menmbers says -- you know, that's a good study, |'m going
to go -- go to arbitration. They can't do that?

MR. CLEMENT: They -- they could do that
much, M. Chief Justice. The critical point at which
the confidentiality provision creates a practical
problemis you're trying to get all the information,
you're trying to get a single expert\report I n order to
share the costs, and you're trying to do not just the
mar ket survey, but do a damage cal cul ati on, have a
damage fornul a

Because when you have a market like this
where the allegations are they've distorted the market,
so we can't rely on the market price, we need to know
the sales volumes of all the individual stores. Their
confidentiality agreenent protects that and doesn't
allow that to be shared. That's not that unusual

This Court in Nielsen and Concepci on both

remar ked that one of the features of arbitration is you
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generally keep it confidential. And that's sonething
that the Second Circuit said because of that --

CHI EF JUSTI CE ROBERTS: Well, what if you
do -- | nean, what if you do it, is that just part of
your trade associations, they think this is -- you know,
they're not tal king about particular arbitration or
anything. They just prepare a -- a report, and then
once you see the report, you say, nmy gosh, | had no
I dea, and then you file your claimfor arbitration.

MR. CLEMENT: Wth all due respect, M. --

CH EF JUSTI CE ROBERTS: It seens to ne ny
point is sinply that there's no sharing, confidence, it
seens |like an awfully anorphous provision that would be
very difficult to enforce. \

MR. CLEMENT: Well, I mean, | don't think
it's that difficult, M. Chief Justice. Certainly, cost
shifting is not difficult, and there are other ways to
solve this problem But the Amex agreenent forecloses
all of them

And the question for this Court is, do you
say, well, tough or do you say what you've said every
time you' ve confronted this problem the effective
vi ndi cati on doctrine provides the solution.

Thank you.

CHI EF JUSTI CE ROBERTS: W'l afford you
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some rebuttal tine.
M. Stewart?
Ch, no, we won't.
(Laughter.)
JUSTI CE SCALI A:  You shoul d have said, "I

accept," very quickly.
(Laughter.)
CHI EF JUSTI CE ROBERTS: Just being generous
t hi s norning.
M. Stewart?
ORAL ARGUMENT OF MR. MALCOLM L. STEWART,
ON BEHALF OF THE UNI TED STATES,
AS AM CUS CURI AE, SUPPORTI NG RESPONDENTS
MR. STEWART: M. Chief justice, and may it
pl ease the Court:
At the begi nning of the argunment,
Justice Kagan asked whether a pure excul patory cl ause, a
provision in a contract that sinmply said, we prom se not
to seek relief under the arbitration -- under the
antitrust clause period would be enforceabl e, and
M. Kellogg replied that it would not.
And | think the unenforceability of such a
provi sion woul d not depend on any anal ysis of what was
li kely to happen if the suit was brought in court; that

I's, a pure excul patory clause could be set aside and the
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plaintiff could still |ose for any nunber of reasons.
The plaintiff could be denied class certification and
decide it's uneconom cal to proceed with an individual
suit.

He could [ ose on a threshold ground |ike the
statute of limtations or he could |ose on the nerits.
But the unenforceability of the pure excul patory cl ause
woul dn't require the Court to make a conpari son between
bei ng ki cked out of court on that basis and what woul d
| i kely happen if the suit were able to be brought.

And we would submt that the sanme node of
anal ysis applies when the arbitration agreenment can be
shown to have the same practical effect as an
excul patory clause; that is, if it ié t he case that
gi ven the anount of noney at stake, the arbitration
procedure specified in the contract and the nodes of
proof that would be necessary in arbitration, if it can
be shown persuasively by the plaintiff who bears the
burden that no reasonable plaintiff would find it
econom cally feasible to proceed, then the arbitration
agreenent can't be enforced --

JUSTI CE SCALI A: Wuld that be the case even
before Rule 23 was -- was adopted?

MR. STEWART: Yes. And it would be --

JUSTI CE SCALI A: Even though you coul dn't
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vindicate it in the Federal courts, you nust be able to
vindicate it in arbitration?

MR. STEWART: The questi on woul d be whet her
the arbitration agreenent could be enforced.

And before Rule 23 was adopted, if there had
been a pure excul patory clause, it would have been
unenf orceabl e and --

JUSTI CE SCALI A: |I'm not even tal king about
a pure excul patory clause. [|I'mtalking about the nmere
fact that as a practical matter, it's inpossible to
bring it in arbitration. 1In a context in which it is
al so inpossible to bring it in Federal court.

And you would say, still, you nust permt it
to be brought in arbitration, even tﬁough it can't be
brought in Federal court.

MR. STEWART: In the sane way that we would
say a pure excul patory clause would be invalid and
unenf orceable, even if it were clear fromthe
plaintiff's conplaint that he was not entitled to relief
on the nmerits.

JUSTI CE KAGAN:.  And, M. -- M. Stewart,
Isn't that also consistent with the way the Court
addressed the issue in Randol ph? Because what the Court
said there was it mght be that these arbitration fees

are prohibitive. And if those arbitration fees are
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prohi bitive, then this doctrine kicks in.

And it didn't |look to say, well, let's
conpare how these fees relate to whatever costs you
would wind up with in litigation. It just said, if the
arbitration fees are prohibitive, in such -- in such a
manner that it prevents you from vindicating your
Federal claimin arbitration, that's enough.

MR. STEWART: That's correct. And | would
make two real world --

JUSTI CE SCALI A: What -- what are the
arbitration fees? It's not -- not -- not |awers' fees.
Do they include | awers' fees?

MR. STEWART: No, the attorneys' fees would
be recoupabl e under the substantive faML

JUSTI CE SCALI A: Ckay. So | don't know,
what do you --

JUSTI CE BREYER: Expert costs.

JUSTI CE SCALI A: So what are you conparing
it toin court litigation?

MR. STEWART: We are not really --

JUSTICE SCALIA: A filing fee?

MR. STEWART: No, | think we are not
conparing it to anything. That is, our -- our position
Is in determ ning whether the arbitrati on agreenent has

the same practical effect as an excul patory cl ause, we

47
Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Officia
asked coul d any reasonable plaintiff proceed under the
ternms and conditions that are set up? And if the answer
to that is no, then the arbitration agreenent is
unenf or ceabl e.

Now, | would nmake two real -world points, one
of which M. Cdenent has already alluded to. The first
is the only cases that are going to wind up in court are
those in which the plaintiff at |east believes that it
woul d be feasible to vindicate the claimin court, and
so they are likely to be those in which there is at |east
potential difference between the outcone in court and
the outcone in arbitration

The other is, even if a plaintiff believes
wongly that he can proceed in court through a class
action nechani smand class action -- class certification
i s denied under Rule 23, presumably at that point the
plaintiff is going to give up and the outcone at the end
of the day is going to be the sane as if the arbitration
agreenent had been enforced.

JUSTI CE BREYER This is exactly -- | found
no authority for the proposition that what hinders --
pl enty of authority, you can't make the person go to
arbitration if the fees involved are too high because
he' s bl ocked.

But you're quite an advance over that. You
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are saying the thing that keeps himout is his own
t heory of wrong, which will involve hiring a |ot of
experts and ot hers.

Now, once that's adopted, it seens to ne in
practice we have reversed in many, many cases the
proposition that you can, in fact, require Federal
causes of action to be arbitrated because all you have
to do to get -- out of the arbitration is to allege a
t heory of your case which is hard and conplicated to
prove. Now, you are back in court.

Now, that's a significant erosion, it seens
tome. So |l want to know if you have any standard
there, if we're just supposed to accept that, if in fact
you are trying to reverse in practicé what was t he
hol ding that you can arbitrate these Federal causes of
action. What is going on here?

And an addendumto that is if you are going
to convince nme, which you mght, that, well, that's
okay, do it, doit, doit, is it a possible renedy to
nonkey with the arbitration clause and provide for a
sharing of costs, say if you win, the loser will pay the
expert fees, which is of course a nuch nore
pro-arbitration way than just throwing it out entirely?

MR. STEWART: Well, let nme start --

JUSTI CE BREYER: That's a | ong question, but
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do you see what I'mdriving at?

MR. STEWART: Let ne start with your | ast
gquestion and work backwards. It is possible and it
soneti mes has happened in the | ower court cases that a
plaintiff will come into court and say, | can't proceed
t hrough arbitration because the arbitral fees are too
high in relation to nmy likely recovery.

And the defendant at that point will say, we
offer to waive the fees or we offer to pay your share of
the arbitral fees, and a court will be persuaded that,
gi ven that consensual nodification of the contract, it
Is feasible for the clainms to be brought in arbitration
and the plaintiff is kicked out of court.

Now, this is consensual.\ This is sonething
that the court has -- that the court has done at the
conpany's behest, and it would be different question of
whet her the court could do that over the conpany's
obj ection. But another thing that the conpany could do
Is put in a severability clause in the contract that
woul d specify what results should obtain if one
provi sion of the contract were held to be invalid.

| guess another thing | would say in
response to your question is we do have one data point,
the First Circuit's decision in Kristian, which

believe M. Clenent referred to, in 2006, which
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essentially held on facts simlar to these that the
arbitration clause as witten was not enforceable
because the cost of the expert fees in an antitrust case
woul d dwarf any potential recovery, and we haven't seen
the fl oodgates opened.

The last thing I would say is if this is the
concern, Petitioner's proposed rule really doesn't match
the argunment in its favor. That is, Petitioner is not
just arguing for a rule that would cover cases in which
the relevant costs are those of experts or simlar
authorities.

Petitioner's rule would say even if the
contract provides for a non-recoupable $500 filing fee
and the amount of the claimat stake\is $200, so it's
absol utely apparent on the face of the contract that the
claimcan't be brought, the agreenment is still
enf orceable and the plaintiff is deprived of his day in
court.

The other thing |I would say about
Petitioner's argunent is the challenge to the Second
Circuit's decision has really changed drastically since
the cert petition was filed; that is, the Second Circuit
took it as essentially undisputed that the costs of the
expert report would render it economcally infeasible to

proceed in arbitration, and it took the further step of

51
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
saying, therefore the arbitration agreenent is
unenf or ceabl e.

Now, the cert petition challenged only the
"therefore" part of the Second Circuit's anal ysis.

There wasn't a suggestion that the Petitioner intended
to chall enge the antecedent determ nation that these
claims couldn't feasibly have been brought in

i ndi vi dual i zed proceedi ngs.

And | think as Paul -- M. Clenment said, the
| ikely reason is that wouldn't |ook |like a cert-worthy
i ssue. That sort of fact-specific inquiry wouldn't seem
like a wise use of this Court's resources.

So having gotten cert granted on the
I nportant | egal question whether the\inefficacy of
arbitration procedures is a basis for invalidating the
agreenment, Petitioners are now spending a great deal of
time arguing that it would in fact have been feasible to
pursue these clains through individualized arbitration.

And one thing we would say in response, as
M. Clenment said --

JUSTI CE SCALI A: Excuse nme. They didn't get
cert granted on that question at all. As | pointed out
before, they got it granted on whether the nere fact
that the arbitration agreenent did not permt class

arbitration renders it invalid.
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MR. STEWART: But they did get cert --

JUSTI CE SCALI A: That's what | thought the
gquestion before us.

MR. STEWART: They got cert granted on that
question, but neither the question as so franmed or the
body of the cert petition suggests any challenge to the
Second Circuit's factual determ nation that these clains
coul d not feasibly have been brought in individualized
arbitration.

JUSTICE GINSBURG. M. Stewart, is it -- the
arbitration agreenment is a one-on-one, right? They
can't, or can they have -- they have the 12 simlarly
situated people, not a class, join in the arbitration,
or is it one on one? \

MR. STEWART: That's correct.

CHI EF JUSTI CE ROBERTS: \Which is correct?

MR. STEWART: It is correct that it has to
be one on one, that the agreenment requires only --

JUSTI CE G NSBURG. And even in the days
before we had Rule 23, when you were bringing a suit in
Federal court you could have multiple plaintiffs joining
t oget her.

MR. STEWART: That's correct. The agreenent
prohi bits even the types of joinder mechani sns that

m ght have been avail abl e when the Shernman Act was
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passed.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Kellogg, you have rebuttal tine, 6
m nut es.

REBUTTAL ARGUMENT OF M CHAEL KELLOGG
ON BEHALF OF PETI TI ONERS

MR. KELLOGG  Thank you, M. Chief Justice.

Let me focus on what the court of appeals
hel d below. At 3a of our appendi x, the court said.
"The only issue before us is the narrow question of
whet her the class action waiver provision contained in
t he contract between the parties should be enforced.”
That is the question on which we sought certiorari.
That is the question that the Court dranted.

It is Respondents who have now tried to
rewrite that question by tal king about other possible
ways of vindicating their rights that they claimare
forecl osed, that they claimwongly are foreclosed by
the contract at issue here.

This is not --

JUSTI CE KENNEDY: Well, do we have a factual
record? Suppose, | think, based in substantial part on
Justice Breyer's suggestion, that we could have an
arbitration that's effective and we could have a trade

associ ation prepare a report, and we could do one
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arbitration and then see if it applies to others.
Suppose | think that.

Do | -- doesn't that bear on this question?
And if it does, | don't have a factual record to support
my assunptions.

MR. KELLOGG | don't think you need a
factual record because as Respondents acknow edge the
burden is on themto show that the arbitration-specific
costs would preclude them from pursuing their claim

And they have not done that by putting in an
affidavit saying, well, in litigation we have to do --
get 5 mllion docunents and spend $300, 000 processing
them and get an expert report which could cost up to $1
mllion.

JUSTI CE BREYER: But suppose we answer --

MR. KELLOGG:. That is not --

JUSTI CE BREYER: -- the question -- the
answer is yes, a class action waiver can be enforced.

MR. KELLOGG  Correct.

JUSTI CE BREYER: Now, what are the
circunstances here? The record |eaves us uncertain, we
remand it for further consideration of what they are.

MR. KELLOGG: Well, the court could
certainly --

JUSTI CE BREYER: Because that isn't the

55
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
i ssue they decided, whether it could be enforced. They
deci ded whet her you can -- whether the whole arbitration
agreenent could be enforced.
MR. KELLOGG. The hol ding of the court of
appeals is the arbitration agreement cannot be enforced

because it has a class action waiver. That is clearly

reversible error. | don't even hear --
JUSTICE GINSBURG. It was because -- it was
because Judge Pooler said, "I have been instructed by

the Suprene Court that | may not require class
arbitration.”™ That's -- and she was bound by our
decision that a court can't order class arbitration,
isn't that correct? So that was not an option for her.

MR. KELLOGG: But the dert also in
Concepci on said you can condition the enforceability of
an arbitration agreenent on the availability of class
procedures, and that is what the Court bel ow viol ated.
So the decision below has to be vacat ed.

| do not think you should remand for a
detailed factual showing on just how they are going to
vindicate their rights in arbitrati on because nost of
t hose questions, what evidence is required, et cetera,
are for the arbitrator in the first instance.

That said, we nade -- we did respond to

their showing below. We did not put in a dueling
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affidavit saying, no, in litigation, it only requires a
$200, 000 report or a $25,000 report. W said, that's
irrel evant because we're tal king about
arbitration-specific costs. And there's lots of ways
that they can proceed with their clains.

One is by sharing the costs of an expert,
and they specifically rejected that. They said, even if
we could shift the costs of the experts to the other
side, that wouldn't be good enough because then all we'd
be doing is expending much noney to get it back.

We need aggregat ed damages of the sort
available in class suit --

JUSTI CE BREYER: O you have to do without.
| -- you just said what -- | thought\that t he expert
tal ked about litigation costs, not about arbitration
costs.

So how is that handl ed?

MR. KELLOGG. That is how !l read -- that is
how | read the report. And certainly with an expert
arbitrator --

JUSTI CE BREYER: You said you waived that
poi nt, whatever -- however it is. You waived it. Never
raised it. The Court of Appeals took it as if it were
arbitration costs.

MR. KELLOGG: No, we raised -- we've argued
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that all along. In fact, | can refer the Court to page
27 of our -- the --

JUSTI CE GI NSBURG: The Second Circuit never
sai d anything about, this is what it would cost in
court. The court -- the Court of Appeals said, this is
what it would cost to prove this kind of tying, right?

It didn't say one word distinguishing what
it would cost in litigation fromwhat it would cost in
arbitration. It was sinply what it was going to cost.

MR. KELLOGG: We did, in fact. But let ne
answer Justice Breyer's question first, at page 27 of
our Court of Appeals --

JUSTI CE BREYER: | believe you.

JUSTI CE SCALIA: 1'd Iiké to hear the
answer, if nobody --

(Laughter.)

MR. KELLOGG: W specifically said, "The
decl aration of nmerchant's expert is simlarly
un-illum nating, as he too studiously avoi ded projecting
the costs for an individual arbitration of these
di sputes.”

So we did argue against that point. This is
not an excul patory clause. The Court has made cl ear
that a class action waiver is not an excul patory cl ause.

This Court has al so nade cl ear that you cannot assune
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that the arbitral forumwll be inadequate to vindicate
Federal substantive rights.

And t hey cannot now change the nature of the
question presented by arguing that well, there should
have been another provision to allow -- specifically
al l ow cost-sharing, or specifically allow cost-shifting.

JUSTI CE KAGAN: Well, M. Kellogg, it does
seem | i ke both of the parties have changed what they're
saying a bit. And -- you know, if this case as
presented to us was presented to us in the first
i nstance that the premi se was that if you go into
arbitration, it would not provide an effective way to
vindi cate the claim

And, now, people are say{ng di fferent things
about the confidentiality clause, and people may be
saying different things about the necessity of an
expert. It suggests that the prem se on which this case
was presented to us was not quite right.

MR. KELLOGG Well, I -- 1 don't believe
that's the case. The prem se on which the Court
accepted the case, presumably, is that the decision
bel ow whi ch conditioned the enforceability of the
arbitration agreement on a -- on the availability of
cl ass procedures, was wong under Concepci on.

Therefore --
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CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.
(Wher eupon, at 12:33 p.m,

above-entitled matter was submtted.)
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