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PROCEEDI NGS

(10: 04 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent

first this norning in Case 11-1160, the Federal Trade
Comm ssi on v. Phoebe Putney Health System
M. Horw ch?
ORAL ARGUMENT OF BENJAM N J. HORW CH
ON BEHALF OF THE PETI TI ONER
MR. HORW CH: Thank you, M. Chief Justice,

and may it please the Court:

The State Action Doctrine provides a defense

to a Federal antitrust suit when a State has clearly
articulated and affirmatively expressed an intent to
di spl ace conpetition with respect to\the particul ar
activity at issue in the suit.

Now, in practical terms, what that comes
down to is whether application of Federal conpetition
| aw woul d sonmehow subvert a sovereign State policy
choice that's clearly evident in State | aw.

Now, that policy m ght be expressed in
mandat ory or conpul sory terns, but, short of that, it
woul d al so be enough, if the -- the State had
specifically permtted conduct that is inherently
anticonpetitive.

But a grant of general power to act --

3
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JUSTI CE SOTOMAYOR:  You don't think that the
grant of powers in this case would permt the hospital
authorities, the corporation, to set prices for their
services that are below the conpetitive prices in order
to serve the needy?

MR. HORWCH: Well, Justice --

JUSTI CE SOTOVAYOR: Isn't that inherent in
t he regul ati ons?

MR HORWCH:. | think it is, although for
reasons that don't affect the analysis of the question
about an anticonpetitive acquisition. And let ne
expl ain why the analysis mght be different with respect
to prices.

There is specific author{zation In the
statute for the hospital authorities, in conjunction
with the counties, to partly fund -- or, | guess,
entirely, in principle -- fund their services through
tax revenues. So they have anot her source of funding
that would allow themto price in ways that a

conpetitive actor would not necessarily price its

servi ces.

So if we're tal king about particular pricing
decisions, say -- | guess it would be below cost pricing
that is alleged to sonmehow be anticonpetitive -- then

there mght very well be a State action defense to that

4
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because it -- because the State -- the power to price
services subsidized in a way that an ordi nary actor
woul dn't be able to do --
JUSTI CE SCALIA: Do you have --
MR. HORWCH -- mght very well displace
conpetition in that regard.

JUSTI CE SCALI A: Do you have any cases in

which we -- we slice it that fine --
MR. HORWCH: Well, | do think --
JUSTI CE SCALIA: -- that -- that you are a

State actor for sone anticonpetitive purposes and not
for others?

MR. HORW CH: Yeah, absolutely,

Justice Scalia. | think -- | think fhe best -- the best
exanpl e comes from Goldfarb v. Virginia State Bar. So,
in that case, the -- the issue was a challenge to a
practice of mninmum fee schedules that were set by --
not by the State, but -- but agreed upon by a bar

organi zati on.

Now, the State in that case, of course,
regul ated the practice of law. It regul ated adm ssion
into the practice of law. It regulated certain aspects
of the conduct of the practice of law. And this Court
held, in Bates v. Arizona State Bar, that those sort of

regul ati ons do constitute State action.
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But the Court did not accept the subm ssion
that the State action defense covered the setting of
m ni mum prices that was at issue in that case because
t hat was not sonething that there was State action over.

And as a -- and, taking a step back, the
justification for the State Action Doctrine is that the
State is trying to pursue sone policy that is part of
its traditional sovereign prerogatives to regulate its
own econony and that Federal |aw was not understood to
i ntrude upon that.

But, if the State is not actually trying to
advance sone other policy, with respect to the
particul ar conduct at issue, then it can't be said that
the State has done sonething that Federal | aw shoul d
stand asi de for.

The -- the --

JUSTI CE GINSBURG:. M. Horw ch, you said
in -- in your reply brief that, if the Hospital
Aut horities Law specifically authorized |ocal hospital
authorities to acquire any and all hospitals within
t heir geographic area, then the clear articulation
requi rement woul d be satisfied.

But the Authorities Law does authorize the
acquisition of other hospitals. And it doesn't say one

or two; it says other -- other facilities.
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So why doesn't the hospital |aws |aw do
exactly what you said would satisfy the -- the clear
articul ation requirenent?

MR, HORWCH:. Well, | think the key
difference there, Justice G nsburg, between the
hypot hetical we offered in the -- the reply brief and
the statute here is that the -- the additional words
"any and all"™ make it clear that the State is
contenplating that there could -- the county m ght opt
for socializing its hospital services, putting all of
t hem under the control of the hospital authority.

And, by contrast, what we have here is an
ordi nary corporate power to acquire property. And, |ike
all of the ordinary corporate pomers\that the authority
possesses that are -- that resenble those that -- that
an ordi nary business corporation would have, the nost
natural understanding of themis that the State expects
themto be exercised in conformty with the background
principles that -- that bind everybody. So --

CHI EF JUSTI CE ROBERTS: Just so | understand
your answer to Justice G nsburg, you're saying there
woul d be a difference if the charter said the authority
may require -- acquire any properties to fulfill its
mssion and if it said the authority may acquire

properties to pronote its m ssion?
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MR. HORWCH. Well, | think it's probably in
our -- the hypothetical offered in our reply brief, it's
probably the "all" -- the "any and all" that -- that
woul d, | think, be what conmmunicates the State's --

CHI EF JUSTI CE ROBERTS: So you think a
general saying they may acquire properties doesn't
inplicitly say they nmay acquire all properties?

That seens a pretty thin --

MR HORWCH: No, | don't think it does --
well -- but I think, in this area, it's -- it's
i mportant, for a couple reasons, that we actually
have -- have some substantial assurance of what the
State is trying to do here.

And a power to grant proﬁer -- excuse ne --
a power to acquire properties, generally speaking,
unadorned with any particular expression fromthe State
about how -- how that power is to be used, is -- is
sonet hing that can be used conpetitively or
anticonpetitively.

And you can't infer fromthat that the State
really has an objective of, as | say, such as
socializing its hospital services because -- and -- and
it's -- and that clarity of expression fromthe State is
really inmportant here, for several reasons.

First of all, this is an odd rule, to begin

8
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with, inthat it allows State |law to displace Federa
law. So we would want sonme clarity from--

JUSTI CE SCALI A: | assune -- | assune that
t he normal corporate charter contains such a provision,
the authority to acquire property, right?

MR. HORW CH: Yeah, it absolutely does.

And - -

JUSTI CE SCALI A: And we don't -- that --
that charter is issued by the State, right?

MR HORWCH: It is issued by the State.

JUSTI CE SCALI A: And we don't -- we don't
think that that enables all corporations to ignore the
Sher man Act, do we?

MR. HORW CH: No, we don:t. And we don't
generally think that those corporate powers express an
i ntent to displace any other background --
if I could give some exanples, maybe we could | ook at
sone --

JUSTI CE KAGAN:. M. Horwich, could I just --

MR. HORW CH:  Yes.

JUSTI CE KAGAN: -- before you give exanples,
just nmake sure | understand your basic position?

Suppose the State had said, very clearly,
that these hospital authorities had the power to engage

I n acquisitions of hospitals that, for a normal actor,

9
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woul d violate the antitrust |aws, but -- but basically
said the -- the hospital authorities had the discretion
to do that or not.

And the State didn't know the hospital
authority mght do it, but it also mght not do it.

That woul d be subject to the inmmunity; is that correct?

MR HORWCH: | -- | think the defense would
be available if -- if the beginning of your hypothetical
was kind of quoting the statute, yes.

JUSTI CE KAGAN: Yes. It's a clear grant of
aut hority --

MR. HORW CH: Yes.

JUSTI CE KAGAN: But the authority is
conpletely discretionary. So the Stéte I's basically
sayi ng, we don't know, we're going to let the hospital
authority figure it out.

MR. HORWCH  Well, it's certainly -- the
hospital authority can figure it -- figure out, but what
it's figuring out is whether to actually invoke a
di spl acenent of conpetition that the State has expressly
put on the table. And that's what is different in this
case --

JUSTI CE KAGAN: What -- but what I'mtrying
to get at is the State has put it on the table only as a

conpletely discretionary action. The State has not
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expressed a preference for it.

The State has only said that the hospital
authority can think about conditions on the ground in
its particular locality and can deci de whet her such an
anticonpetitive acquisition is appropriate.

MR. HORWCH: Yes, that's fine. W don't
have any quarrel with -- with States setting up a clear
set of tools, sonme of which, in your exanple, m ght
I nherently displace conpetition --

JUSTI CE KAGAN: So all of this |anguage --

MR. HORWCH: -- and having it exercised,
actually, at a local level. That's fine.

JUSTI CE KAGAN: So all this language in your
bri ef about necessarily and inherentfy and conpel | ed,
all of those things really are not part of your -- your
governing test?

MR HORWCH: No. | -- 1 disagree with
that. The reason they are part of our governing test is
this: |Is that a State can certainly give a -- a nenu of
specific options that sub-State entities can -- can
select from And it mght be that some of those are, in
fact, not anticonpetitive.

Let me give you an exanple from-- fromthis
Court's cases. Southern Mdtor Carriers involved the

subm ssion of -- by notor carriers, of their rates to a
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public service conm ssion that was -- that would accept
themas filed rates.

Now, the States -- sone of the States there
said, well, you can file themindividually, or you can
file themjointly, and we don't necessarily have a
preference, one way or the other, for it.

But the fact that the States had said you
can file themjointly, which is a horizontal agreenent
anong conpetitors and sure | ooks anticonpetitive, the
fact that the State had said that and put that option on
the table qualified as a clear articulation fromthe
State that it intended the displacenent of conpetition
to occur if that specific option was chosen.

The difference here is that, if you are

willing to say, in a case |ike what we have here with a
statute that -- that confers a -- a power that is
entirely neutral as to howit would be -- howit could

be exercised, you have the problemof not really know ng
what the State would intend. And so you can't say that
the State clearly intended that there be displacenent
of conpetition --

JUSTI CE BREYER: Wel |, what about the other?
The next line that they give is they give to the
hospital authority the power to acquire and operate

projects and the power to form and operate one or nore
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net wor ks of hospitals, physicians, and ot her healthcare

provi ders.

Now, as | read that, it certainly includes
the rather specific power of acquiring a hospital. And
having read that -- not -- not just sonething you m ght

see in General Mtors' charter

MR. HORWCH. Well --

JUSTI CE BREYER: And -- and those -- that's
t he | anguage of the -- of the grant of power.

Now, | want to know what you want us to do

because, in ny mnd, reading this, it's a statute that

provi des for regulation -- price regul ation of
hospitals. And you say -- and | have no doubt you
t hought of one way in which that coufd be -- | can think
of 100 -- that you could have prices that are different
fromthose set by a free market. So | have no doubt
that this sets -- | start there.

Now, what is it -- | go back to

Justice Scalia's original question: What is it you want
us to say? Even though this -- this statute is inmune,
does grant imunity fromattack on a basis of cost and
price regulation, it is not immune in respect to
mergers, okay?

MR. HORWCH:. Well, | think --

JUSTI CE BREYER: | can, unfortunately, think

13
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of about 50 exanmples, where a nerger m ght be
anticonpetitive, and yet, it would lead to | ower prices.
And the Departnment of Justice mght attack it, but this
statute -- and that's what's bothering ne -- seens to
want to further that kind of thing.

MR. HORWCH: Wwell, | --

JUSTI CE BREYER: That -- that's where | am
and I -- I'"'mnot at all decided.

MR, HORWCH. Sure. WelIl, | guess |
would -- | guess | would first point out that -- that

price conpetition is not the be-all and end-all of
anticonpetitive consequences, right?
JUSTI CE BREYER: Yes, | think I know that.

MR. HORW CH: I mean, we have this

concern -- obviously, we have a concern here that
without -- and this is detailed, very clearly, in the
conplaint, | nean, | think starting with paragraph --
paragraph 8, that tal ks about some of the price -- sone

of the pricing constraints. But you get on to the |ater
par agraphs of the conplaint, you have all these
descriptions of loss of quality conpetition here.

So you have -- you have --

JUSTI CE BREYER: You are not understandi ng
my question, | guess. You have to take as a given that,

even though what you say is true, | would find that this

14
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statute clearly prohibits the application of the
antitrust laws to pricing decisions. That's the job of
the authority.

Now, if | start with that, then you wl

say, okay, | have to decide against you. O you m ght
say, even so, | win because nergers are different. Now,
that -- that's what I'mtrying to get you to say.

MR. HORW CH:. Yes, and | guess that is what
l"'m-- 1 guess that is what I'"'mtrying to say, is that
mergers are different because the chal |l enged
anticonpetitive act here is not a pricing decision by
the hospitals that --

JUSTI CE BREYER: | want to ask you: Wy are
they different? \

MR. HORW CH: They are different --

JUSTI CE BREYER: After all, we have, one,

t he specific | anguage | read; and, two, | can think of
exanpl es where a nmerger would be anticonpetitive under
the DOJ and your FTC rules --

MR. HORW CH: Yeah.

JUSTI CE BREYER: -- and yet, probably would
further the purposes of the statute by |lowering the
cost.

MR HORWCH  Well, that's --

JUSTI CE BREYER: Do you think that's the

15
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Officia

null set? | -- 1 don't think that's --

MR HORWCH No, | -- well, I don't -- |
don't know whether that is -- | don't know whet her that
Is true or not, but I think -- | think we're relying on
a nore -- | think you can't sinply start with the idea
that, well -- well, you can't start with the prem se

that this act exists to pursue an objective and to
pursue it at any cost, without regard to whether it

di spl aces conpetition in the market for paid heal thcare
services, without regard to whether it displaces

conpetition for quality anong these hospitals.

| mean, on that logic -- and | -- | think it
m ght help to |l ook at some of the other powers here. |If
we -- if you go to the back of the governnent's brief,

on page 6A, the authority has the power to make and --
and execute contracts. Well, | don't think that that
inplies a privilege to enter price-fixing contracts.
That's part of the background principles of antitrust
| aw.

| also don't think it inplies the power to
enter contracts against public policy. A State,
presumably, doesn't wi sh to abandon that background
principle, sinply because it wants the authority to
pursue its m ssion.

CHI EF JUSTI CE ROBERTS: Well, you've already

16
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told us that there can be State action for some purposes
and not others.

MR. HORW CH: Exactly.

CHI EF JUSTI CE ROBERTS: So the fact that you
have exanpl es where you m ght conclude, no, they didn't
nmean to do that, doesn't seemto categorically suggest
that you prevail with respect to another one of the
powers that are granted.

MR HORWCH:. No, | agree with that, that it

doesn't categorically, but it does -- it does seemto ne
that -- that if we're |ooking through this |ist of
powers that -- that the hospital authority has, there is

not anythi ng neaningfully different about the power to
acquire -- acquire property versus make contracts

versus, as Justice Scalia said, any other powers that

are -- that exist in a general corporation's business
charter.

CHI EF JUSTI CE ROBERTS: | -- this may be
conpletely wong. You can tell me. | would -- would

doubt that, in counties or municipalities of this size,

you are going to have -- you know, five hospitals, and
so that a -- the authority could acquire a hospital and
yet still it not have any significant nerger

consequences on its face.

I n other words, when this | aw was passed,
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giving themthe power to acquire hospitals, wasn't it
the case that there would |likely be only one other
hospital or two, so that any acquisition of another
hospi tal woul d have the nmerger consequences that this
one had?

MR. HORWCH: Well, no, because | think
the -- the baseline when the statute was enacted was
that the hospital authorities didn't even exist. So
they didn't own any hospitals.

And the first acquisition of a hospital
can't raise a conpetitive concern because it's not
concentrating the market in any way. It's sinply
transferring ownership of the hospital from one actor to
anot her. \

JUSTI CE KENNEDY: Well, but to -- to follow
t he Chief Justice's question, suppose it were shown that
there were many rural counties -- rural areas in
Georgia, very nuch like this one. Wuld that change
this case? | thought that was the purport of the -- the
t hrust of the question.

MR. HORWCH: | think you'd have to inagine
a very stylized hypothetical, to see that the State had
clearly intended to displace conpetition. You would
want to see, for exanple -- let ne give you an
exanple --

18
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JUSTI CE KENNEDY: Well, | know Georgia has
158 counties or sonething.

MR. HORW CH: Right.

JUSTI CE KENNEDY: So | think they probably
have many rural areas with one or two hospitals. That's
just a guess.

MR, HORWCH. Well, right, but | suppose
that -- that guesswork is not going to be a basis
for saying a State has clearly intended to displ ace
conpetition.

The situation in which I think you m ght
recognize it is, if the hospital authorities were
already in existence, but they -- and they all each
owned a hospital, but they had never\had the power to
acquire a hospital, and you knew that they were all --

t hat each of them had their neighboring conpetitor, and

then the legislature cones in and says -- you know
we -- we would |like you now to actually be able to
acquire -- acquire additional hospitals.

| mean, the power here is not the power to
acquire additional hospitals. But, if the |legislature
had said, we have the power to acquire additional
hospitals and we know you already have one and we know
that the one you are going to acquire is going to be

your nei ghbor and we know there is not lots of hospitals
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out there, then you m ght say that, yes, the -- the
clear inplication of that is that that's going --

JUSTI CE BREYER: \What does the words nean,
"to form and operate one or nore major networks of
hospital s"?

MR. HORWCH: Well, | think the networks --

JUSTI CE BREYER: VWhich follow -- which
follow the words "to acquire and operate projects,
defined to include hospitals.” So -- so what about

t hose words? Why aren't they good enough?

MR. HORWCH. Well, | guess |I'mnot sure
where Your Honor is looking. They -- they aren't
actually -- they don't follow thenselves in the statute,
but --

JUSTI CE BREYER: |'m | ooking at

Section 30 -- well, where are we? 31-7-75(3).
MR HORWCH Right. And so | think what
you are referring to is nunber -- nunber 27 on the I|ist.
And -- and | think, in the healthcare
i ndustry, the idea of formng a network is not the idea
of socializing all of the avail abl e resources under
governnment control. A network is an integrated system
where you can go to the hospital for your energency
care, and they can refer you to an outpatient clinic

that they have sonmewhere else, and there is a physician
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who has an arrangenment with both of those who can track
your care, and you can go acquire your durable nmedica
equi pment from some -- from sonme store they operate.

JUSTI CE SOTOVAYOR:  Tyi ng.

MR. HORWCH: That's what a network is.
That's not vertical integration.

JUSTI CE SOTOVAYOR: A network is tying
products, to tie products.

MR. HORWCH:. Yes, that's exactly right.
That's a tying situation.

This is -- this is a nerger within -- within
one relevant market. And -- and that's what's
different. So I don't think the 27 --

JUSTI CE BREYER: And thié falls within the
words "to acquire and operate projects"?

MR. HORWCH: It does. But so --

JUSTI CE BREYER: And - -

MR. HORWCH: It does, but there is nothing
about acquiring a project that is inherently -- that's
i nherently anticonpetitive. Acquisitions are not al ways
anti conpetitive.

JUSTI CE SOTOVAYOR: | -- | guess that just
adds on to the issues that we have a price-fixing
mechani sm we have a tying nmechanismthat is expressed,
so what's left after that? Just this? Mergers and

21
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acqui sitions?

MR. HORWCH  well, I -- well, no, |
think -- I think horizontal --

JUSTI CE SOTOMAYOR: At -- at what point --

MR. HORWCH: -- generally horizontal
agreenents, | think you -- so the contracting power
doesn't -- doesn't allow the hospital authority to go --
| don't think the -- the hospital here could any nore

merge with Palnyra than it could go enter into a
contract with Palnyra that says, hey, we are going to --

you know, fix the prices that we --

JUSTI CE BREYER: And can't -- in other
words, the -- the two hospitals in the town, when they
say, the price here -- you shall see that the price is

not hi gher than 38 cents, whatever, and would you pl ease
get together and be certain that you have simlar terns
and you have sim |l ar agreenents and simlar prices
there, we don't want either of you to be higher, that --
you woul d then proceed against themfor that?

MR. HORW CH. Absol utely, Your Honor.
This -- this statute -- and take a step back --

JUSTI CE BREYER: And woul d you al so do the

sane if -- if the electricity regulator in any State or
tel ephone -- a | ocal tel ephone regulator --
MR. HORW CH: No, Your Honor. | think
22
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t hat --

JUSTI CE BREYER: -- or gas pipeline
regul ator -- what they did is the sane thing; they said,
our prices are -- you're to file tariffs, and the

tariffs are to be reached after you go neet in
commttee; and that -- that would also fall within the
antitrust |aws?

MR. HORWCH: No, | think those would likely
be very different.

| want to be clear about --

JUSTI CE BREYER: How is that?

MR HORWCH: -- the point. The point of
this lawis to grant counties the opportunity to
participate in this market by provid{ng care to
i ndi gents.

This is not a | aw about public utility
regulation. |If you think that this is a | aw about
public utility regulation, that all hospitals
are supposed to be -- that the State intends counties to
be able to elect to put all hospitals under their
control and -- and nmanage them as such and manage t hem
in the way that a -- that a public service conm ssion
woul d regul ate all of the utilities --

JUSTI CE BREYER: Well, the |anguage is

awfully simlar to what you find in public utility
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statutes, to set reasonable rates, to be certain that
nobody is higher than a reasonable rate.

MR. HORWCH  Well, this -- the authority
does not have the power to -- Justice Breyer, the
authority does not have the power to establish rates at
private hospitals. And that -- that would be a signal
difference between the -- the authority's power in
this -- in this case and the power of a public service
regul ator over a -- over a utility.

JUSTI CE BREYER: Wel |, what does it nean to
establish rates and charges for the services and use of
the facilities of the authority?

MR. HORWCH: The facilities of the

authority, yes, but not other hospitals within the

jurisdiction. It's only -- it's only the hospitals that
the authority itself is -- is operating.

And so -- so | guess we -- we al so have
here -- | want -- | want to be clear that, in all of
this discussion, we are -- we are operating on the

prem se that it's actually the authority itself that is
operating the hospital.

Of course, that is not what this case is.
The -- the hospital --

JUSTI CE SOTOVAYOR: Coul d you define

"necessity," as you use it? | am harkening back to
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Justice Kagan. W have plenty of cases that say you
don't need to find out whether the exenption is
necessary to nmke the program worKk.

MR HORWCH. Right. No, we don't think it
means t hat.

JUSTI CE SOTOVAYOR: We don't make that
j udgnent .

MR. HORWCH: No, it's not a normative
j udgnent .

JUSTI CE SOTOVAYOR: The State makes that
judgment. Exactly.

MR. HORW CH: Correct.

JUSTI CE SOTOVAYOR: And, in your answer, you

conceded that whether -- if -- if there is discretion,

it's not necessary to nmake it work because the -- the
authority can say yes or no -- it's not --

MR. HORW CH: Exactly.

JUSTI CE SOTOVAYOR: So what's your
definition of "necessity"?

MR. HORWCH: CQur definition -- our
definition -- well, | have to be honest with you, it's
hard to define it because it's going to arise in a
nunber of different contexts.

But what this -- but the tinmes where this

Court has used it, it has -- it has used it to convey
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the idea that the choice that the State is offering is

no choice at all, if Federal lawis going to cone in;
that -- that Federal |aw would just negate the choice.
So to be concrete about this, in -- in

Hal lie, for exanple, the choice that the State provided

at the end of kind of a conplicated |ine of -- of
statutory rul es about how -- how cities do or don't have
to provide their sewage treatnments to -- to their

nei ghbors, at the end of the day the city had a choice
to say, fine, we will give you sewage treatnment

services, but you have to be annexed to us and -- you
know, take the other things that come with annexation to
the city.

Now, if that choice is .- is -- if that
choice is anticonpetitive, it's going to be taken away
by Federal |law. And the choice that the State has tried
to offer is no choice at all. |It's going to be negat ed,
and the only choice left for the -- the city in Hallie
Is going to be to -- to opt --

JUSTI CE ALI TC If the State --

MR. HORWCH. To just relent and get the
sewage treatnent service --

JUSTICE ALITO. If a State |egislature
articulates clearly and expresses affirmatively that it

wants nunicipalities to share the State's antitrust
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imunity, is that sufficient? O is there a degree of

specificity that's necessary as to the particul ar

anticonpetitive conduct that the State wants to cover?

MR HORWCH Well, | think,

in your

hypot hetical, we are inmagining kind of a municipality

enabling act that just has -- you know, a section in it

t hat says, municipalities shall enjoy the State's

exemption fromthe --

JUSTICE ALITO Wll, Ceorgia does seemto have such

a statute.

MR HORW CH: Yes. So -- so that -- that's

not a clear articulation problem because it's plenty

clear what the State's trying to do.

There m ght be what | would call an

affirmati ve expression problemthere because sinply

saying that the State doesn't want the antitrust laws to

apply, that's not the basis in federalismfor the -- for

the State Action Doctri ne.

The basis in federalismis that the State

has nade sone affirmati ve choice that it wants to

acconplish sonething else, and that it's offered sone

principle on which the sub-State actors can -- can act

to serve the State's policy interests.

And so | think you mght have to hesitate in

a case like that to say, well, if the --
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just passing out indulgences to -- to get out of Federal
conpetition law, that may not be sonething that,
substantively, Federal law will stand aside for.

JUSTICE ALITGO wWell, | don't want to take
up your rebuttal time, but |I don't see how that's
consistent with your answer to Justice Kagan about a
grant of discretionary authority.

MR. HORWCH: Well, I -- 1 was assumng, in
Justice Kagan's hypothetical, that we had sone of the
ot her things going on here that -- that manifested a
particul ar objective that the State was trying to
pur sue.

So sort of the State trying to pursue
muni ci pal governance doesn't seen1to\ne to be enough of
an affirmative State policy to say that works. So |
t hink that woul d distinguish the two.

And if | could reserve? Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Waxman.

ORAL ARGUMENT OF SETH P. WAXMAN
ON BEHALF OF THE RESPONDENTS

MR. WAXMAN: M. Chief Justice, and may it
pl ease the Court:

In the specific area of |ocal hospital

services, the Georgia |egislature has adopted a nodel of
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| ocal public choice, including the choice to reduce or
elimnate conpetition.

There is no issue here, Justice Scalia, with
respect to your earlier question, of general corporate
powers. The Hospital Authorities Law creates | ocal
public authorities to, quote, "exercise public and
essential governnent functions to provide hospital care
for residents, especially residents who cannot pay. It
enpowers authorities to acquire projects" -- plural --
"specifically including each authority the ability to
acquire hospitals”™ -- plural -- but with limtations.

They have to -- it has to be within a very
confined geographi c and denographic jurisdiction. And
for authority hospitals, it replaces\any pure mar ket
nodel with statutory mandates, a nmandate to provide
services to all indigent in the community and to price
all services on a not-for-profit basis and with a
statutory limtation on rate of return.

There are --

JUSTI CE SCALIA: Well, I -- 1 don't see how
any of that pertains to whether they can create a
hospi tal nonopoly. You can do all of that, even though

you are not the only hospital in the area.

MR. WAXMAN: The -- | guess ny point here is
that the -- that the legislature's -- the powers that
29

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
the -- the legislature has given hospital authorities
are not, by any neans, general corporate powers. They
are broader than what a corporation may have in certain
respects and nuch narrower in other respects.

And they --

JUSTI CE SCALI A:  Well, but the only respect
relevant here is -- is -- the only respect relevant is
the ability to acquire other hospitals.

MR. WAXMAN: That's right. And there is --

JUSTI CE SCALIA: Right? And that's -- and
that's a general corporate power. Every corporation in
CGeorgia has the power to acquire, including acquire
ot her busi nesses.

MR. WAXMAN: There -- thére -- these --
these are -- the supervening wi sh, mandate, of the
| egislature -- and this is well-explained in Georgia
Suprene Court cases, particularly DeJdarnette, which was
deci ded right after Georgia anended its constitution,
enacted the Hospital Authorities Law -- was the desire
to -- the goal to provide adequate hospital services,
particularly for the indigent --

JUSTI CE Gl NSBURG: Georgia wasn't so sure
because didn't it cone in originally on the side of the
FTC in this case?

MR. WAXMAN: It did. And Georgia's
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conplaint and its theory in the district court, which it
did not pursue in the court of appeals or here, not --
was not that the authorities weren't exercising State
power, but that the contention that the operation of the
hospital by the -- the special purpose corporations that
t he hospital authority created was not adequately
super vi sed.

That is what the State was arguing in the
district court. And when it |ost that point, it
withdrew fromthe case and has remi ned absent ever
si nce.

JUSTI CE KAGAN: M. Waxman, we do have a
brief fromquite a nunber of States, and the brief
basically says, we do this all the t{ne, we set up these
| ocal authorities, and then we give them powers because
t hey have to act in the world, and we give them nor nal
powers, like the ability to make contracts and the
ability to buy property.

And when we do that, we don't nean that they
can do anything they want, notw thstanding the antitrust
| aws. And to construe these very normal powers that we
would give to a State entity, in order to allowit to
operate as a perm ssion to violate the antitrust | aws,
Is not at all consistent with our own intentions.

MR. WAXMAN: | -- | have no problemwth the
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am cus brief filed by the States supporting the FTC in
this case, which is positive, quite expressly and at the
outset, on an understanding that what is involved here
Is sinply a State authorization of creation of a |ocal
entity with general corporate powers and nothing nore.

That could not be farther fromthis case.
These special purpose authorities do not sinply have
general corporate powers. They have a mandate. There
Is a Georgia constitutional anmendnent that coincided
with the enactnment of the Hospital Authorities Law that
derogated the State's duty to provide indigent care
toits -- hospital care to its citizens.

JUSTI CE KAGAN: But |I'm --

JUSTI CE KENNEDY: Wl |, fs it afair
characterization of your argunment -- is it a fair
characteri zati on of your argunent to say that the
possibility that the hospital authority can use this
general power in this way is tantanount to or equival ent
to the legislature intending that it be used that way?
I s that your argunent?

MR. WAXMAN: No. We take seriously the
standard that this Court announced in self-consciously
clarifying the level of explicitness that a | egislature
has to use in Town of Hallie.

This Court said -- the Court asked whet her,
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guot e, "suppression of conpetition was a foreseeable
result of what the State |egislature authorized,"” and it
derived that fornulation expressly fromits earlier
decision in City of Lafayette, which explained that a,
gquote, "adequate State mandate exists when it can
reasonably be inferred,” quote, "fromthe authority
given a local entity to operate in a given area that the
| egi sl ature contenplated the kind of action conpl ai ned
of ."

In other words, as | understand this Court's

test, whether what was done by the hospital authority or

any sub-State entity was foreseeable by a reasonable

| egi slator, which in this case is that -- was it
foreseeable that in -- in pursuing the State-inposed
mandate to serve the indigent in a -- in a confined

jurisdiction, especially in rural counties which abound
In Georgia, a hospital authority m ght require market
power or even a public service nonopoly because that --

JUSTI CE SOTOVAYOR: Could you --

MR. WAXMAN: -- is the natural way to acquit
t he statutory nmandate.

JUSTI CE SOTOVAYOR: There's -- there is a
probl em here, which is, | understand the public mandate
to serve the indigent, but you are asking us to take

this a step further. You're elevating that public
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mandate to a public conmand, that serving the indigent
has to override the needs of the majority, in ternms of
price conpetition.

MR. WAXMAN:  No. | don't -- | don't --

JUSTI CE SOTOVAYOR: And -- and that -- that
step -- that further step that the State intended to
I muni ze their -- the nonopoly power, is the step we are
trying to find in this grant. And that's what | don't
see. | see the -- the conpulsion to serve the needy.

MR. WAXMAN:  Uh- huh.

JUSTI CE SOTOVAYOR: | hear that nuch of
Georgia is rural, but your adversary says, in nost
i nstances, there is only one hospital, so the
muni ci pality's taking it over is not\going to be a
merger issue. To the extent that they step in and take
over one of two hospitals, there is no nmerger issue
because it's only substituting one owner for another.

This situation, they claim is a rarity,
where there are only two or three providers and a
hospital's going to -- and a public -- a nunicipality is
going to then get nonopoly power by an acquisition.

MR. WAXMAN: So, Justice Sotomayor, as to
your first point, our position is not that the only
mandate is to serve the indigent. The actual mandate in

the constitution and the Hospital Authorities Lawis to
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provi de hospital services for all residents, with a
particular note to the obligation to serve indigent
clients.
Second of all, we are not here to -- | nean,

| don't know where the governnment is comng up with its

specul ation that, out of Georgia's -- | think it's 154
counties, for a population of 10 mlIlion people, it is
the rare instance in which there will be anything other
t han just one or -- you know, a nmultiplicity of
hospitals. | nean, the Federal Trade Conm ssion

gui delines for market concentration is anything up to
four, four or fewer participants.

The notion that the |egislature, in 1941,
was providing the express authority fo acquire nmultiple
hospitals in a single nunicipality or county was focused
only on huge netropolises, of which there was only one,
or on counties that were so small that they couldn't
ot herwi se even attenpt to support nore than one hospital
Is just fanciful; it's nmade up.

And - -

JUSTI CE KAGAN: M. Waxman, could -- could |
under st and where you think this expressed approval is
com ng fron? Because you said general corporate powers
I's not enough. So the general ability to buy property,

you said, is insufficient.
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Then you have this idea they have a m ssion.
But the m ssion can be acconplished in all kinds of ways
that are perfectly consistent with the antitrust | aws,
so that doesn't seemto get you all that far.

So what el se have you got to show that the
State actually thought about this issue and approved
this power for the hospital authorities?

MR. WAXMAN:  Okay. | nmean, for one -- one
other thing is in Section 7 -- 7-77, as -- as was noted
before, the authorities are subject to regulation of
rate of return. Now, if that doesn't bespeak the
foreseeabl e consequence of market power, | don't know
what -- what does. That is the hallmrk of a regul ated
public service nonopoly or at |east fhe regul ation of a
return by a participant with market power.

The other thing that exists -- and the
gover nnent pooh-poohs this as sonehow not part of the
Hospital Authorities Law -- is that the Georgia State
| egi slature has -- this is -- this |aw was enacted in
t he backdrop of other laws in which Georgia has quite
del i berately displaced, quote, "unfettered private
mar ket conpetition.”

The certificate of need law is the
par adi gnmati c exanple of the inposition of regulation at

t he expense of free market conpetition and, in fact --
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JUSTI CE SCALIA: Well, a lot of States have
that. You can't open a new hospital w thout getting a
certificate of need. Are you saying that, in all of
those, States the -- the result is that the antitrust
| aws can be ignored?

MR. WAXMAN: No, no, no. Qur argunent is
not that the certificate -- that the existence of a
certificate of need |law indicates an intent by the
| egi slature to fully displace the antitrust laws with
respect to anybody el se.

My point is, in the context of other Georgia
systens that strictly limt entry into -- or expansion
into these | ocal markets, conbined with very severe rate
restrictions and obligations and nandates to serve --
excuse nme.

JUSTI CE BREYER: Your point -- | don't nmean
to interrupt, but the point that he's making in response
to nmy earlier questions along these lines, | think, was
the following: Were do they get their hospitals, these
authorities? The -- the law sets up a hospital
authority. All right. Were did they get their
hospital s?

MR. WAXMAN: They can -- | nean, the
| egi slature permts themto be built, bought --

JUSTI CE BREYER: Well, do you know what
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actual |y happened? Do you -- do you know, in fact,
where these hospital authorities got their hospitals
fronf

MR. WAXMAN:  You nean all of the hospitals
authorities in Ceorgia?

JUSTI CE BREYER: No, not all of them but --
I now amin a county, and suddenly, |'mthe mayor, and
see this law, and it says we can set up a hospital
authority. So Joe, | say, you are -- you are the boss,
you are the hospital authority guy. And he says -- you
are to run the hospital. And he says, what hospital ?
W don't have a hospital.

(Laughter.)

JUSTI CE BREYER: So | want to know where did
they get their hospital s?

MR WAXMAN:  The -- the answer,
Justice Breyer, | think -- | nean, there is nothing in

the record to indicate where all the hospitals --

JUSTICE BREYER: | don't need to know all of
them | just want sone rough i dea where do they conme from
MR WAXMAN:  Well, let's take -- let's take

t he exanple --
JUSTI CE BREYER: You may not know.
MR WAXMAN:  No, no, no. Let's take the

exanpl e of this county, in terns of what was done and
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what is now being chall enged. So when the hospital --
there was a public hospital, beginning in 1911, in
Dougherty County.

JUSTI CE BREYER:  Yes.

MR. WAXMAN:  When the State constitution was
anmended to i npose on counties the State's obligation to
provi de adequate hospitalization care, it enacted the
Hospital Authority Law for counties that chose to nake
use of that device, in order to acquit their public
servi ce mandate.

And Dougherty County did, soon thereafter --

JUSTI CE BREYER: Ckay.

MR. WAXMAN:. -- establish a -- an authority,
and the assets -- all of the assets énd all of the
operations of the existing hospital, were transferred.
There then -- and there was a natural nonopoly in that
county.

JUSTI CE BREYER: Ckay. |"ve got it. ' ve
got it. Then --

MR. WAXMAN:  Then --

JUSTI CE BREYER: Then he says this: | --

MR. WAXMAN:  Yes. Then --

JUSTI CE BREYER: He says, | have been
thinking of it the wong way. | have been thinking of

it like the California State Public Utilities
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Comm ssion. They regulate all the electricity
producers. That isn't this.

MR. WAXMAN:  Ri ght.

JUSTI CE BREYER: These were a group of
peopl e that ran sone hospitals -- some nunicipa
hospitals, and now, they can acquire, not just
general -- | agree with you, it isn't just general.
They have a | ot of power there to acquire other
hospitals from outside the system

But, when they do that, there's no reason to
think that that gives themthe power to acquire it,
where it's anticonpetitive.

MR. WAXMAN:  Well, | think that --

JUSTI CE BREYER:  Now, thé fact that you can
regul ate your own hospitals, which is one track and one
group, doesn't say that you have to bring in
anticonpetitive people -- | nean, you have to bring in
ot hers, where they're anticonpetitive. That -- that, I
think, is his point.

MR. WAXMAN:  Yes.

JUSTI CE BREYER: Don't think of it as one
thing; think of it as two separate systens.

MR. WAXMAN:  We're not arguing that the
Hospital Authority Law gives the hospital authorities

the right to regulate non-authority hospitals. W're
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not arguing that. W're not arguing --

JUSTI CE BREYER: No, no. | know that. But
once you don't -- once you don't -- he says, you see,
they don't regulate prices at non-authority hospitals,
they don't do this for non-authority, they don't do that
for non-authority, even though they m ght have the power
to bring themin; but, when they have the power to bring
themin, why read this -- it's at |east anbi guous -- why
read this as saying you can bring themin, where it's
anticonpetitive to do so?

MR. WAXMAN: | nean, this doesn't say, you
can bring themin where it's anticonpetitive to do so.
That's their any and all hypothetical. And this Court
has never required, for good reason,\express aut hority.
That was the whole point of City of Hallie and City of
Laf ayette -- Town of Hallie and City of Lafayette.

The point here is, okay, so they created a
hospital authority, it ran a public hospital, it was a
natural nonopoly. The county grew. A private hospital
devel oped. The public hospital, which is serving nore
than ten times the nunber of indigent patients than the
private hospital, which is very underused, the county
hospital has been -- the hospital authority has been
saying, for years and years and years, we need nore
capacity, we need nore capacity.

41
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

There are -- in order to acconplish our
m ssion, there are two ways to do it. W can only
operate in this confine. W can build a new hospital,
and here's what it would cost, and here's what we woul d
get. And we would, by the way, have to satisfy the
State authorities that we are entitled to a certificate
of need in the context in which the private hospital is
severely underutilized.

O we can talk with the private hospital
about whether they would |like to be acquired. And the
record shows that they did that for many, many years,
even before the Phoebe Putney entities were created.

JUSTI CE SOTOVAYOR: M. Waxman, |'m show ng
my ignorance. Is this -- would this\nerger be subj ect
to the rule of reason?

MR. WAXMAN:  You nean if it --

JUSTI CE SOTOVAYOR: If it were -- if we were
not to find State immunity, would the nerger be subject
to the rule of reason?

MR. WAXMAN: | am enbarrassed to say | don't

know enough about Shernman Act |aws --

JUSTI CE SOTOVAYOR: | was enbarrassed to ask
t he question, but | was taught to ask the question. |If
It is -- I"'mgoing to assune that we'll both be -- we'l

both be corrected by our respective coll eagues, soon
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enough.
(Laughter.)
JUSTI CE SOTOVAYOR: But -- but if it --
MR. WAXMAN: Probably ne sooner than you.
JUSTI CE SOTOMAYOR: That's |ikely.
(Laughter.)
JUSTI CE SOTOVAYOR: But -- but ny question
is really nore fundanental, which is, yes, | understand

t hat you have a great defense, potentially, to a rule of
reason chal |l enge that -- that there was necessity in its
truest sense, in its economc sense, in this situation.

So why should we undo our decades of
writings that say that we should construe imunity
narrow y and not broadly, when it coﬁes to displacing
our antitrust |aws?

MR. WAXMAN: Because the point of State
action inmmunity, which is respect for the sovereign
choi ces of sovereign States, is -- exists not only to
provide a -- an ultimte defense in |litigation on the
merits, it's to protect States and sub-State entities
fromthe cost of litigating.

| mean, the question, ultimately, in this
case -- and in all these cases -- is who gets to decide?
Who gets to decide if this is reasonable or not?

JUSTI CE KAGAN: Well, if that --
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MR. WAXMAN:  Is it the Federal Trade
Comm ssion that cones in and files a lawsuit for this
poor hospital authority?

JUSTI CE KAGAN: M. Waxman, | nmean, that's
right, it is about choices, but -- but the question is
whet her the State has nmade a choice. And that's what
all these cases are about --

MR. WAXMAN:  Ri ght.

JUSTICE KAGAN: -- is our trying to find
whet her the State has nmade a choice as to this kind of
conduct .

MR. WAXMAN: Ri ght.

JUSTI CE KAGAN: So now, we have your
corporate powers aren't enough, your\general m ssi on
isn't enough.

You said a certificate of need, but a
certificate of need, it isn't even given out by this
authority. It's sonething that has nothing to do with
t he powers of this authority.

Then you said there -- there's sone kind of
a price regulation that happens as to the -- the
hospitals that the authority owns, but not with respect
to other hospitals.

So | guess I'mstill |ooking for the things

that show that the State has made a choice that it wants

44
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
t hese -- these hospital authorities to be able to make
anticonpetitive purchases. Were do | find that?

MR. WAXMAN: | may not be able to convince
you, but let ne take another run. | think it's the
conmbi nati on because, as this Court has expressed
repeatedly, it's -- one has to |l ook at the specific
power granted, which here is the power to acquire
hospitals within a very circunmscribed jurisdiction, in
the context of the | aw as a whol e.

The context of the |law as a whole here --
and | hope this works for the Court, but if it
doesn't -- you know, perhaps | amwong; it certainly
makes this a stronger case than Hallie -- here, we have
a law that says counties have the obfigation now, unlike
the State, to provide adequate hospitalization services.

They will exercise -- what they do is deened
to exercise public and essential governnment function
within strictly limted areas. And they have the power
to acquire hospitals in those areas, subject to very
strict rate of return regulations and very, very strict
conditions on how they operate those hospitals,

I ncluding the power to | ease to an operator for -- in
order to serve the public m ssion

And they do that against the backdrop of a

series of -- they have em nent domain power. They can
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t ake anot her hospital, if it is essential to fulfill
their m ssion.

JUSTI CE G NSBURG: M. Waxman - -

MR. WAXMAN:  And they do this in a backdrop
of a State that has -- notw thstanding the advocacy of
t he Federal Trade Conm ssion, has repeatedly
strengt hened, rather than abrogated, a -- a certificate
of need |aw that |eads --

JUSTI CE G NSBURG. M. Waxman, you are
essentially interpreting the Georgia statute that sets
up the hospital authority. And you -- you're saying
this is howwe read it. W start with the antitrust
exenmption is for the State, not subdivisions, so the
State has to give it to the subdivis{on, for the
subdi vi sion to have it.

Coul d the Federal court have said,
we -- we'd like to know what the Georgia |legislature --
what the Georgia authorities think this statute neans?
So, could a question have been certified -- | don't know
i f Georgia has a certification procedure, but to the
Georgia Suprenme Court, and said, tell us, does this
statute, is it intended to transfer the State's inmmunity
to the locality -- to the local unit?

MR. WAXMAN: | don't -- | nean, | -- |

assunme that the Georgia State courts could do that; but,
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Justice Gnshurg, | think it's inportant to recognize
that the FTC doesn't dispute that the -- that hospital
authority -- county hospital authorities are, in fact,
agents or arns of the State --

JUSTI CE G NSBURG. But the question is does
this -- does this legislature nmean that the State is
transferring its immunity to this local unit?

MR. WAXMAN:  And | believe the FTC --

M. Horwich can correct me if I'"'mwong -- but | believe
the FTC s position is, generally, yes, but not with
respect to the -- what is alleged to be a nerger to
nonopol y.

And the question in this case is whether or
not the acts, under this |aw and appfying t he
foreseeabl e result standard, whether the acts of the
hospital authority in this case in approving and
acquiring the second hospital are fairly attributable to
the State.

And if | could just --

JUSTI CE SCALIA: M. Waxman, if you don't
want to be interrupted, you have to pause between
sent ences.

(Laughter.)

MR. WAXMAN: | was taking a cue from Your

Honor the | ast argument.
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JUSTI CE SCALI A: | understand. That's
ri ght.

You' ve given a -- you know, an appealing
exanple of a small county that has one -- one hospital
and this operation purchases that one -- one hospital.

Seenms nothing wong with that; although, as Justice

Sot omayor suggests, | doubt whether the FTC woul d be
pursuing a situation in which there is a natural
nmonopoly. It's a question of whether the nonopoly woul d
be owned by the State or not.

But your argunent, if we followit, enbraces
a quite different situation, a very |arge county which
has five hospitals that are conpeting vigorously in
price, in specialties, they advertisé on the radio, as
sone hospitals do.

And what you're saying is that this
operation can take over all of those hospitals and
elimnate all of that conpetition. Isn't that so?

MR. WAXMAN:  Well, | -- for purposes of
Federal antitrust |aw, yes.

JUSTI CE SCALI A:  Yes.

MR. WAXMAN: But for purposes of State | aw,
al nost certainly no. And the point here is -- and that
Is the point here. The point is that Georgia, either

t hrough both private suits and actions authorized by its

48
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
attorney general, can take steps in order to restrain
hospital authorities from doing what they -- and, in
fact --

JUSTI CE SCALI A: We have no -- we have no
| dea whether they are willing to do that.

MR. WAXMAN: Oh, yes, we do.

JUSTI CE SCALI A: And we have a Feder al
antitrust |aw

MR. WAXMAN:  We -- we absolutely do,

Justice Scalia. There is a solid line of cases in which
t he Georgia Supreme Court has -- has quite rigorously
enforced the limtations of the Hospital Authority Law,
in order to prevent hospital authorities from doing
things that it says the legislature didn't intend. The
Tift County case is the best exanple, but there are
others cited in our brief.

The | ast point --

JUSTI CE SCALIA: Why -- why didn't it intend
this? | don't understand. You -- you've told us that
they did intend this, that they did intend to displace
conpetition.

MR, WAXMAN:  Yes.

JUSTI CE SCALI A:  And now, you say, but
Georgia wll say, oh, no, they didn't intend to displace
conpetition.
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MR. WAXMAN:  No, no, no. W --

JUSTI CE SCALIA: MWhichis it?

MR. WAXMAN:. My point is that, with respect
to your hypothetical, whether the hospital authority of
Fulton County -- and | believe there is nore than one
hospital authority in Fulton County, and they are
authorized to nerge, in any event -- but could they
acquire, by purchase or em nent domain, all of the
hospitals in netropolitan Atlanta to do so? And ny
point is that for purposes of Federal antitrust |aw the
answer is you are out -- that's -- you are not the
authority to inquire.

The question is -- just as this Court -- you
explained for the Court in Omi, thefe may be very many
things that a |l ocal authority can do that would violate
State law, and there are State |aw renedies. And ny
point only was that the Georgia Suprenme Court has been
very quick to enforce the limtations.

But as a matter of Federal antitrust [|aw,
the only question is were they -- were they authorized
to do things like this? And if I --

JUSTI CE BREYER: And they -- they say on
that, that it's a sham Well, just say 30 seconds on
their argunent, that the FTC | ooked into it, these

peopl e had never regul ated anything, they' d never | ooked
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at any price anywhere, they've never done a single
thing, it's a sham and therefore, that's the end of it.

What about that?

MR. WAXMAN: Ckay. If | can just finish ny

answer to Justice -- | have one other point to make
for -- to Justice Kagan, who has asked it tw ce.

The -- nmy last point | want to nmake -- and
then I will answer this -- is that this county -- this
hospital authority, |ike many, facing a capacity
constraint and a -- and a nondi scretionary mandate to

serve the public needs for hospitalization, had two
choi ces.

It could have tried to convince the State to
spend three tinmes as nuch noney to gét hal f the number
of beds, notw thstanding the existence of excess
capacity; or it could buy the other hospital and get
t hat capacity in a consensual transaction by the
authority.

And here's ny point, Justice Scalia, this
case is on all fours with this Court's decision in Omi.

The notion that this may have | ong been desired by

this -- this special-purpose entity is totally
irrelevant. This -- this acquisition was proposed to,
consi dered by, and -- and approved by the hospital
authority.
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And not only that, when the FTC canme and
conpl ai ned about it, they reconvened anot her public
nmeeting and di scussed it again and canme to the
concl usion again that they wanted to acquire this
hospi tal .

And before they signed the | ease, they
I ssued a notice and comment period. There was three
nont hs for people to tell the authority whether this
| ease was or was not consistent with community
i nterests. They had a public neeting, and they approved
it. And that is the act of the State.

CHI EF JUSTI CE ROBERTS: Can the State --
does the State have a procedure where it can give
real -time approval? In other mnrds,\this IS going on,
and the hospital authority says, boy, the FTC is sending
us these letters. State, could you do sonething to show
that you approve this transaction, whether it's a
special |aw or there is some organization, | guess, in
sone ot her case, setup, that could give its approval ?

s there --

MR. WAXMAN: | mean, this is -- the Hospital
Aut horities Law says, counties, this is your
responsibility, here are your powers. |If anybody in the
State or any conpetitor or the attorney general thinks

that you are abusing those statutory powers, the courts
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are open and quite receptive to those concerns. But
there's no --

CHI EF JUSTI CE ROBERTS: No, | know. But |
guess ny point is can the burden of going forward be
switched the other way? And can this hospital authority
say -- you know, to the State, we would |ike sone
bl essing on this, so that we can go ahead with it?

So the choices aren't really build your own
hospital or acquire the other one, in the abstract, but
ask the State -- you know, what do you want us to do?

Do you want us to build a new hospital? O is it okay
If we acquire this one?

MR. WAXMAN: | don't believe there is any
such nmechanism and | believe that tﬁe -- the State --
the legislature didn't contenplate anything |ike that,
because the mandate and the responsibility and the
aut hori zati on was devolved to the counti es.

Now, M. Chief Justice, what the -- what the
hospital authority could do and did do, although it's
not in the record of this case, is evaluate the
|l i kel i hood of getting a certificate of need to build the
additional required facilities.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Horw ch, you have 4 m nutes remaining.
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REBUTTAL ARGUMENT OF BENJAM N J. HORW CH
ON BEHALF OF THE PETI TI ONER

MR. HORW CH: Thank you.

| guess | -- | heard several nenbers of the
Court asking M. Waxman, specifically, Were do you find
this? Where can you |locate this intent to displace
conpetition in the statute? And | would |ike to just
run through, if | could, each of his answers and why |
think they are insufficient.

So the first one, of course, we've talked a
| ot about the existence of general corporate powers, but
the nmost natural inference there is that the State
expects those to be exercised in conformty with the
background principles that anybody efse who has gener al
powers has.

Now, the idea that the authority has a
mandate, a purpose it's supposed to serve, of course,
that's always true. States always have sone purpose in
m nd when they set up sonme sub-State entity. The
gquestion isn't whether there is particular ends the
State is trying to pursue.

The question here is whether the State
i ntended to pursue those ends through the particul ar
means of displacing conpetition, here, displacing
conpetition in the market for paid healthcare services.
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And see M. Waxnman al so pointed to the rate of
return provision in the statute. Now, as a sort of a
threshold matter, there's -- if past is prologue, there
is not any reason to think that that will be not be
rigorously enforced with respect to the privately
controll ed operations here. But -- and that's sort of
t he second question presented, and we can set that aside
for the nmonment, | guess.

But it seens to ne there are two far nore
nat ural explanations for the presence of the rate of
return provision in the statute than the one M. Waxman
would like you to -- to give to it.

The first explanation is this is a statute
about providing public care for indigents. Nobody
shoul d be nmaking a profit off of that, and the State
wants to say that. And that seens to be a very natura
expl anati on that doesn't depend at all on the State
i ntending to displace conpetition conpletely.

The -- the rate -- the price regulation
provi sion also can be naturally understood as a response
to the recognition that there will be sone de facto
nmonopolies in the situation where there is only one
hospital in the county.

But it does not nean that the State wants

there to be nore nonopolies, so that it can bring in the
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unfortunate nedicine of rate regulation to respond to
t hose. Presumably, the State intends, as is the
accepted background principle of free market conpetition
in this country, that there won't be nonopolies, unless
they -- unless they arise of necessity.

JUSTI CE SOTOVAYOR: Counsel, can |
I nterrupt --

MR. HORW CH:  Yes.

JUSTI CE SOTOVAYOR: -- you, just a nonent,
to address a question raised by Justice Breyer, which is
your alternative argunent?

MR. HORW CH: Yes.

JUSTI CE SOTOVAYOR: You have | ots of
evi dence that the authority does very l[ittle oversight
of these hospitals when they nove forward. But is that
the issue before us? |Is the question of inmmunity as to
what happens in the operation of the hospital or in
their merger and acquisition, their actual formation?

And -- so that to the extent that we were to
conclude that the State has del egated imunity on the
basi s of merger, why do we need to | ook any further at
whet her there has or has not been an appropriate degree
of supervision of that decision?

MR HORWCH. Right. WlIl, the -- the --

| -- I don't think the two are entirely -- are entirely
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separable, as a matter of conpetition |aw, because the
reason the conpetition law is concerned with nergers is
not because of the transaction as such, but it's because
of what it does going forward to the structure of the
mar ket and the conpetitive behavior of those in the
mar ket .

And so the State Action Doctrine says that
the State -- if the State's going to go create nonopoly,
It needs to take ownership of that nonopoly. And I'm
using ownership not in the literal sense, but at |east
ownership in the sense of actively supervising the
nmonopoly, to be sure that it is pursuing the -- the
obj ectives that the State has in mnd for creating it.
So that's -- that's why we are still\concerned t here.

M. Waxman referred to the Certificate of
Need Law. | think there is a very close analogy to be
drawn to Goldfarb here. That is the -- the question of
m ni rum f ee schedul es agreed to by |awers. The State
of -- the State of Virginia regulated entry into the
mar ket for the practice of law, just as the certificate
of need regulates entry into the hospital market.

But horizontal agreenents anong people
already in the market, such as here and such as the
m ni mrum fee schedule in Goldfarb, are not exenpt just

because of it.
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Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.
(VWher eupon, at 11:05 a.m,

above-entitled mtter was submtted.)
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