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PROCEEDI NGS
(11: 02 a.m)

CHI EF JUSTI CE ROBERTS: We will now hear
argument next this norning in case 137 on our original
docket, Montana v. Wom ng and North Dakot a.

General Bul | ock.

ORAL ARGUMENT OF STEVE BULLOCK
ON BEHALF OF PLAI NTI FF

MR. BULLOCK: M. Chief Justice, and may it
pl ease the Court:

The Tongue and Powder Rivers are the only
significant water supply in a 10,000 square mle area in
Mont ana and Wyom ng, and this Court is being asked to
deci de whet her the conpact all ows wydning to take the
return flows that Montana farnmers in that area have
al ways relied on or, instead, affords protection to both
States. Qur exception should be sustained for three
reasons.

First, the plain | anguage of the conpact
preserves the water supply each State was receiving as
of 1950. Second, contrary to the conpact's purposes,
the master's interpretation would allow individual water
users to alter those ambunts. And third, the master's
policy determ nations about efficiency add anmbiguity to

t he principles underlying a century of western water
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law. On that --

JUSTI CE Gl NSBURG. General Bullock, would
you pl ease point to the precise | anguage of the conpact
t hat freezes consunption, as distinguished fromthe
anount of water diverted, which freezes consunption as
of January 1st, 19507

MR. BULLOCK: Yes, Your Honor. In the
conpact it's at the appendix of the master's first
interimreport. Two areas: first, the preanble
provi des for an equitable division/apportionment of the
wat er; and then the operative provision, article V(A),
states that the uses existing as of January 1st, 1950,

i n each signatory State shall continue to be enjoyed.

JUSTI CE Gl NSBURG well,\the uses existing
Is irrigation.

MR. BULLOCK: Uum - -

JUSTICE GINSBURG. | don't see where it
says, and so | can understand, the anmount of water
diverted can't be increased.

MR. BULLOCK: Your Honor, the whol e of
Article V(A) and V(B) -- | mean, no one contests that
it's a full allocation of the water. So V(B) is water
after 1950. V(A) is prior. And in order for the status
quo to be -- remain -- for the appropriative rights to

beneficial uses existing in Mntana as of 1950, there

4
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needs to be a water supply. And also operative to that,
it's within the definitions at article Il (A to the
beneficial use. And that's a derivation or departure
fromthe general prior appropriation |aw, because it's
that use by which a water supply is depleted when --

JUSTI CE KENNEDY: But why doesn't the
| anguage in Article V(A) -- and this is not too hel pful
-- sinply restate the issue before us, what is a
beneficial use by the upstream owner?

MR. BULLOCK: Well, Your Honor, it need not
because in article Il (H) it defines what a benefici al
use is, and that's that use by which the water supply of
a basin is depleted. And it's that depletion that -- as
of 1950, so it wasn't a full consunpfion of water in
Wom ng, and that depletion is the return flow upon
whi ch Mont anans rely.

JUSTI CE SOTOVAYOR: That's the essence of
t he argunment before us. The depletion was the anount of
wat er that was taken fromthis water source to irrigate
the crops. The -- the issue now before us is whether
beneficial use nmeans consunption or it means use, isn't
it?

| -- you're begging the question in ny m nd,
because | don't -- what source do you have for the fact

that a return flow is beneficial use?

5
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MR. BULLOCK: Your Honor, the return flowis
the basis of Montana's water right, so that the return
fl ow under the conpact isn't actually beneficial use.

JUSTI CE SOTOVAYOR: That's not actually
true. Their water right was the beneficial use that
your pre-1950 consunmers used, neaning you had consuners
who were irrigating their own crops who were doing other
things with the water. The rights protected are their
pre-1950 uses. You're putting -- you're -- you're still
equating consunption as -- as being their use, but |
don't know where you get that equation from

MR. BULLOCK: The equation, Your Honor, that
consunption is the sane thing as --

JUSTI CE SOTOVAYOR:  As uée.

MR. BULLOCK: -- as use?

JUSTI CE SOTOVAYOR:  Uh- huh.

MR. BULLOCK: Well, we could go actually to
t he special master, who hinself had stated that when
exploring -- | nmean, the beneficial use reflects the
hi storic consunptive use. It's fromhis own textbook.
It's on page 82. The Master says that a senior's right
is limted to the amount he originally beneficially
applied and consunmptively used; that is, the anount
received at the point of use mnus the runoff.

JUSTI CE SOTOVAYOR: Coul d sonmeone pre-1950

6
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who irrigated crops change the crops?

MR, BULLOCK: It's -- it's an open questi on,
Your Honor. Yes, they certainly could, but not if it
| npacted a downstream appropriator, as per this conpact.

JUSTI CE SOTOVAYOR: How in the world do any
States nonitor that? The change in crops, the change in
irrigation nethods, the change in anything that would
cause a difference in return flow? Let's assunme gl obal
warm ng in some form or another evaporated nore water,
and so sonme crop area did some solar heating that caused
a greater evaporation. |Is that a breach of the conpact?

So two questions enbedded in there. How
does any State nonitor that, the change in crops or
change in irrigation nmethods? And, éecond, how far does
It goin ternms of the pre-1950s right to use their
wat er ?

MR. BULLOCK: To the first question, Your
Honor, even as of 1950, the drafters recognized that
this was a fully appropriated river; it had reached its
maxi mum practical limt. So each individual downstream
knows how much water they should be getting. | nmean, we
have 80 years of neasurenments on one of these rivers
al one, and you could go online right now and find out
what the flowis at the State line occurring as of this
nor ni ng.

7
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So a piece of it that this is sonmething we
have been doing for a long tinme in the West as far as
know ng what water is in the river, where it is, and
t hroughout, you know, downstream appropriation.

To the second question --

JUSTI CE KENNEDY: But all that shows is --
or mght show in a particular case, is that the anount
of water is reduced. Now -- then the question is have
t he senior appropriators or the upstream appropriators
reduced it in a way that's inconsistent or that's an
overuse of their beneficial rights, and you' re right --
again right where we started from And then you have to
regul ate exactly how each irrigator is using the
appropriative rights. \

MR. BULLOCK: And, Your Honor, you don't --

JUSTI CE KENNEDY: So the -- so the flows
don't necessarily answer the question.

MR. BULLOCK: Well, Your Honor, it's
ultimately up to each State to adm nister their rights
and their water intrastate. But this is a conpact anong
sovereigns. So what we need, what Mntana needs, is to
get that supply of water that it was receiving as of
1950.

CHI EF JUSTI CE ROBERTS: But if you've --

we' ve been tal king about beneficial uses. What the

8
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conpact said -- says is, appropriative rights to
beneficial uses. And to ne that suggests, which |

al ways understood to be the way water |aw worked in the
West, is you have a right to pull out water, and the
appropriative right is you have the right to take out
however nmuch you were taking out, and the fact that |ess
cones back, that's sonmething different. That doesn't

af fect your appropriation.

MR. BULLOCK: Your Honor, even at the tine
of the conpact, Wom ng recogni zed their paper rights,

t hat appropriative right, was nmuch nore than the actua
use occurring. So you can't read beneficial use out

of -- especially under this conpact, but in any. Even
under the general common |aw, you onfy have an
appropriative right for the beneficial use, and all

al ong --

CHI EF JUSTI CE ROBERTS: Well, isn't that
what's going on here? The beneficial use is the
irrigation of crops. They have an appropriative right
to take out so nmuch flow for that. That's all they're
doing. They're doing it now, just as they were back
then. They just use up nore of it once they' ve taken it
out .

MR. BULLOCK: M. Chief Justice, two things,

the first of which, the beneficial use is -- | nmean, we

9
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can't read this definition of beneficial use out of the
contract or out of the conpact -- and it is a contract,
actually, anmong States. And al so, though -- second of
whi ch, though, that it's also a fundanental tenet of
prior appropriation lawis the downstreamirrigator
t akes, given the sane conditions as when he first got
his or her right.

JUSTI CE BREYER: G ven the same conditions.
But is there any evidence, or can you say anything from
the record or any other place, going back to 1950 -- |
assunme in 1950 peopl e knew how nmuch the different
| andowners were taking out of the streamof the river in
Wonm ng to use for irrigation and other such purposes.
They knew t hat. \

s there any indication they knew at that
ti me how nuch each individual |andowner was putting
back? | think the answer is no. But |I would be very
Interested if it's yes. And | think it would help you a
lot if it's yes, because |'"'m-- to tell you the truth,
|'"'m pretty skeptical of the fact that they're witing an
appropriation right into this about regul ating something
t hey don't even know about.

MR. BULLOCK: Effectively, Your Honor, it
coul d be yes.

JUSTI CE BREYER: Well, | didn't say it could

10
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be yes. | would like you to tell me if the answer is
yes, and then of course I'mgoing to ask you where in
the record | find sonething that says that they knew how
much each individual |andowner is putting back into this
river in Womng. And | think you can't answer that
guestion, can you?

MR. BULLOCK: | certainly can't answer that,
and they didn't need to know, fromthe perspective --

JUSTI CE BREYER: ©Ch, they didn't? 1In other
words, they didn't know how nuch is com ng back, but
you're com ng in and sayi ng what they were -- what they
were regulating here is they're saying, not only you
get -- you maintain a right to take out 100,000 units to
do your irrigation, but you have to ﬁut back 80, 000, but
they didn't even know what the nunber was, whether it
was 80, 70, or 60, and the appropriation lawis
anmbi guous? | think -- | think | can go that far with
you to say it's anbiguous, but |I don't see how |l can go
further.

| mean, that's ny basic question. Did you
see what it was? Was | clear? |'m saying, how can you
read this treaty to require | andowners to put back
amounts into the river that they didn't even know what
t hey were?

MR. BULLOCK: First, Your Honor, the

11
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i ndi vi dual | andowner does not have to put water back in
that they didn't even know what they were. What they do
need to do is make sure that the beneficial -- the
appropriative rights to beneficial uses existing in both
States. The Solicitor General pointed out that we don't
break up V{A} A and V(B) and put one group priority over
the other, but existing as of 1950 in both States shall
continue to be enjoyed. So the only way that we can
continue to enjoy the rights in Mntana downstreamis to
ensure that we have the water supplies that we had --

JUSTI CE SCALI A: So you say you get the sane
ampunt of water and it's up to -- it's up to Womng to
figure out who they have to cut down for not putting
back enough to neet that amount? Yod don't care what
private owner it comes fron? It's up to Wonmng to
figure out who has to be cut back?

MR. BULLOCK: Your Honor, | don't say we --

JUSTICE SCALIA: I'mtrying to help you.

MR. BULLOCK: Sorry?

JUSTI CE BREYER: Yes, | think that is
what -- the answer is yes, isn't it?

MR. BULLOCK: Yes, but -- but, Your Honor,
we don't say the exact sanme quantity of water. W say
under |ike water supplies.

JUSTI CE SCALI A:  Under |ike water supplies,

12
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yes.

MR. BULLOCK: Yes.

Could you tell me the -- | didn't get the
page of the special master's report which you asserted
adopts your -- your definition of beneficial use. What
page was it?

JUSTI CE KENNEDY: | thought you referred us,
just while you' re going through your notes, to page 82,
and there's an intriguing footnote where the speci al
master tal ks about his own -- his own book. But that
doesn't seemto nme to be conclusive on your point,

because he's saying the area is confused. And his point

It seenms he brings up what the special -- 1'mtaking
over your answer to Justice Scalia's question. It is
page 282.

MR. BULLOCK: Footnote 15, yes, Your Honor.

JUSTI CE KENNEDY: The footnote on that page,
yes.

MR. BULLOCK: And there he's talking
about - -

JUSTI CE SCALIA: It seens to say what you
say it says.

JUSTICE ALITO If your understanding is
correct, would the result be that | andowners in Wom ng

woul d only be allowed to consunme as nmuch as they

13
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consuned in 1950, but | andowners in Montana coul d take
advantage of inproved irrigation techniques and use nuch
nore of the -- they could divert the sane anmpunt of

wat er, but they could use much nore of it?

MR. BULLOCK: No, Your Honor, that would not
be the case.

JUSTICE ALITO Wiy wouldn't it?

MR. BULLOCK: First, for the irrigators in
Montana -- | mean, one of the things -- Mntana sought
to have a system of interstate adm nistration. Montana
-- or Wom ng, through storage, through curtailing
consunption by post-'50 users, or otherw se can
adm nister its water rights in however it so deens. So
ultimately, that's a decision of the\State of how it
adm nisters the water rights and the consunption of that
anount that it has.

For Montana, we can't increase consunption
any nore than the water that we would have received at
that point. So to the extent that Mntana allows an
I ndi vidual irrigator to go to 100 percent of consunption
of its water right, then in our systemin Mntana, we
have to deal with what's going to happen to the
subsequent appropriator right downstream

JUSTI CE Gl NSBURG. And what happens under

Mont ana | aw?

14
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MR. BULLOCK: Under Montana law, if there's
an injury, and that's -- that's actually -- and the
special master pointed this out in another one of his
footnotes, that that still would be actionable. Like a
change fromflood irrigation to sprinkler irrigation, to
the extent that it deprives a downstream user of waters
that they're relying on, that they could bring an
action.

JUSTI CE SCALI A: Yes, but your people can do
that. Your people can get nore use out of the sane
anount of water diverted by going to sprinkler
irrigation, whereas the people in Wonmng can't. That's
alittle unfair, it seems to ne. Right?

MR. BULLOCK: Both can, ?our Honor. That --
that is -- | guess that presunption is that we would
have the water to use it, and Womng is actually
getting a lot nore production by consumng a | ot nore of
the water within its right.

JUSTI CE SCALI A:  Your people are entitled to
take out the sane anpunt they took out before, right?
Pre- 19507

MR. BULLOCK: Under |ike water supply
condi tions.

JUSTI CE SCALI A: \Whereas the people in

Woni ng, you say, are not entitled to take out the sane

15
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amount; they are entitled only net the sane anpunt that
t hey had before. Whereas downstream your people can

t ake out the sane ampbunt and whereas before 20 percent
of it used to go back into the stream they can now nmake
use of that whole 20 percent through sprinkler
irrigation, right? It gives you a great advantage.

| nmean, maybe that's the way it was witten,
but -- but don't tell nme that this is even-handed,
because | don't --

MR. BULLOCK: Your Honor, | don't think that
it does give us a great advantage, because we still have
to deal with the same anmount of water supply that we
woul d have had. So at that point, if we switch to
sprinkler irrigation, the first irriéator does that,
there's going to be a shortage downriver unless we make
it up through additional storage or other causes. So --

JUSTI CE KENNEDY: Do you have ultimte
liability to Montana -- pardon nme, to North Dakota for
overuse?

MR. BULLOCK: We do a little bit, Your
Honor. There's the picture of the basin in the first
appendi X.

JUSTI CE KENNEDY: Well, | won't -- | won't
get into that, but it does seemto ne that the Chief

Justice asked the question, if you're entitled to take

16
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the water, you can use it for any purpose. | -- 1 -- |
take it the answer to that is it has to be a beneficial
use, it has to be for approximtely the same crop, but
that brings us to this -- to this gray area that the
special master refers to on page 82 as confusing. And |
think, was it page 65 he tal ks about this is a confusing
area of the | aw?

VWhat is your best authority for your

position? What is the -- do you have a case or a --
a -- a paragraph in a treatise that's --
MR. BULLOCK: Sure. Yes, Your Honor. In

1992 the Utah Supreme Court framed the question: This
court's called upon to determ ne the applicable | aw when
t he use of new technol ogy -- \

JUSTI CE KENNEDY: The Utah case is your best
case?

MR. BULLOCK: That's -- that's the only case
that any of the parties cited that actually deals with
t he change fromsprinkler -- or flood to sprinkler
irrigation. And what that said is if the return flow
goes to the sane river which it came from that
subsequent irrigators or downstream appropriators have
the right to rely on that.

And | guess | would say that nmy second best

case is the special master's own footnote. It's 6912,

17
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where he says that, you know, even though State change
procedures don't typically apply to crop or -- changes
in crop irrigation techniques, this does not nean
there's no way to challenge increases in efficiency.
Downstream wat er users, for exanple, could sue to enjoin
an upstream appropriator fromincreasing consunption or
to force the upstream appropriator to replace | ost
runof f.

JUSTI CE SCALI A: | would think your best
point is not all of that stuff, but sinply the
definition section, which very clearly makes a
di stinction between beneficial use and diversion. And
your point is that what is guaranteed is not the
di version right that existed pre-1956, but the

beneficial use right, which is the net use of the water,

not -- not the total ampunt diverted.
If -- if there were not both of those
definitions, it seens to ne it would be a little -- your

case would be a little harder. But with the two of
t hose definitions there and with V(A) using beneficia
use rather than -- it could have said diversion,
appropriative right to diversion, but it didn't say
that. It said to beneficial use.

Vel l, why -- why define beneficial use that
way if you don't nean it? That's your best point, isn't

18
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it?
MR. BULLOCK: | -- -- | agree, Your Honor
(Laughter.)
MR. BULLOCK: | was trying to -- | believe

Justice Kennedy asked for a case or a treatise, so

that's --
JUSTI CE SCALI A:  Well, all right.
MR. BULLOCK: But | agree that the plain
| anguage -- and especially in an area where there's so

much anbiguities the special master acknow edges, why
change the status quo of what was occurring? And
that's --

CHI EF JUSTI CE ROBERTS: | don't understand
why that's a good -- good answer. I\nean, t he
beneficial use is that use by which the water supply is
depleted. Well, the use here is irrigation. It doesn't
say irrigation up to the technol ogi cal devel opnent in
1950. They're still taking out the same ampunt of water
for that beneficial use. They're using it to irrigate.
And if they get better at it so they use nore, well,
that's just too bad for you.

MR. BULLOCK: Your Honor, but they're
depleting nore fromthe basin, and that's -- you can
have beneficial use for non-consunptive purposes.

JUSTI CE BREYER: That's back where -- that's

19
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where | was here. See, | can't get too far. | nean,
you have the word "depletion” in that definition. | --

| -- that mght help you. But I"'mthinking in
accordance with the doctrine of appropriation, what does
that doctrine, that |egal doctrine, say about use and
return? That's why we're -- we're -- why | was thinking
It seens totally unclear.

It tal ks about seepage, the cases, which |
gather is different fromreturn. Okay. So could they
have really nmeant net? And what struck nme is that they
couldn't, which -- which you were beginning to address,
too, is that they couldn't have neant net because the
water law at that time is unlikely to have neant net for
the reason that they didn't -- you ddn't know what' s
com ng back.

Do you see? It's not just -- | see your
point. Your point is, well, Won ng knew how much was
going into Womng. But that's not ny point. M point
is what -- what's the water law? What's the [ aw of
appropriation at that tinme in respect to return flows?
And if people didn't neasure return flows in general, |
suspect in an anmbi guous area they woul d have anal ogi zed
It to seepage, which is what the -- what the special
mast er thought.

MR. BULLOCK: Your Honor, the seepage cases,

20
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t hough, deal with adjoining | andowners --

JUSTI CE BREYER: Yes, they --

MR. BULLOCK: -- not the sanme river flow,
and the special master acknow edged t hat.

JUSTI CE BREYER: Uh- huh.

MR. BULLOCK: That -- and | guess what | was
earlier trying to explain is certainly each appropriator
knows how nmuch water it would -- would be receiving,
what the flows typically are, and they all basically
judge on it. But | guess if there is any anbiguity --
and the | aw wasn't necessarily clear as of 1950 on
conversions fromflood to sprinkler irrigation, but what
we were trying to do is preserve those uses in both
States existing as of January 1st, 1550, and we can't do
that w thout a water supply.

O her than the text, | think that the next
pl ace that one would ook in interpreting the conpact
woul d be the legislative history. And | think that the
report to the Senate was real good in saying that --
and this is part of -- it's appended to notion --
Montana's brief in response to the nmotion to dism ss the
bill of conplaint. At 3a it says: "It's clear then
that the demand of one State upon another for a supply
different fromthat now obtaining under present

condi tions of supply and diversion is not contenpl ated,
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nor woul d such a demand have a | egal standing."”
So what they were trying to do in 1950 was
protect what each State was doi ng.

JUSTI CE SCALI A: \Where was that again, where

at ?

MR. BULLOCK: That's at 3a of the appendi x,
Montana's notion -- or the response to Wom ng's notion
to dismss the bill of conplaint.

JUSTI CE Gl NSBURG. CGeneral, assune that
you're right, that what was guaranteed was the sane
amount of water flow ng into Montana as in 1950, and
| -- 1 take it you don't care how Wom ng deals with
this, but what -- if you're right, what could Wom ng
do? It can't tell the -- the farneré, go back to the
old way of irrigating or go back to a different crop?

MR. BULLOCK: No -- | nean, no, Justice
G nshurg. Wom ng could choose to reduce groundwater
punpi ng. They could choose to curtail irrigation on
post-1950. They could choose to rel ease storage.
mean, they've -- they've built, | think, 15 new
reservoirs in Wom ng since the date of the conpact.
They could choose to release water fromthat to fulfill
t hose rights.

JUSTI CE GI NSBURG. So, you say it doesn't --

they don't -- Wom ng doesn't have to know whet her
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farmer A or farnmer B is taking nore than they took in
1950 -- | nean, is using nore than they used in 1950;
t hey just have to know what the total anmount is, and
Wom ng can nmake that up?

MR. BULLOCK: Yes, Your Honor.

JUSTI CE SOTOVAYOR: So really -- I'"msorry.
The issue is, are both of you -- both of you have pre-
and post-1950 users?

MR. BULLOCK: Yes, Your Honor.

JUSTI CE SOTOVAYOR:  All right. And I -- |
guess this goes to the second question, which was sort
of not really addressed. The special master said, well,
you coul d cut back your post-1950 users and satisfy all
of the needs of your pre-1950 users.\ Why isn't that the
answer? Wy isn't that an answer that should be
respected, because you can satisfy all of the pre-1950
needs that you have potentially?

MR. BULLOCK: No, Your Honor, we can't
necessarily satisfy all the needs. The drafters did say
even as of 1950 that this basin reached its maxi mum
practicable |limt for irrigation, and that's fromthe
Oct ober -- the last of the drafters neetings. So -- so,
the water supply as of then, w thout additional storage,
had already hit that limt. And ultimtely what we

need, though, is each State will adm nister intrastate,
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but we still should be able to rely on the ability to
get a supply of water to neet those needs as of 1950
under |ike water supply conditions.

JUSTI CE SOTOVAYOR: Before any 1950 use,
post-1950 users are permtted?

MR. BULLOCK: We're still at the stage of
di scovery, but, yes, likely that's how it would occur,
Your Honor .

JUSTI CE SOTOVAYOR: So why isn't this a
premature lawsuit? Because | think really the essence
of your claimis we need the pre-1950 water flow. W
don't care who it comes from And what -- all the
special master said, in nmy mnd, was the difference --
you can't | ook to what the pre-19503\mere doing in this
situation, but | haven't addressed what the posts are
going to do or have been doing and whether that's right,
and that's depriving you of the water flow.

| don't know if he answered that question:
Are you in fact entitled to a m ni num anmount of water
flow? That's really what should be the point of the
I ssue, isn't it?

MR. BULLOCK: It is, or that quantity under
i ke water supply conditions. | don't think it's
premature. We have tried to adm nister this conpact,

actually made calls in 2004 and 2006; and as a result of
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not getting the water, knowing -- believing we're in a

wat er-short time, that's when we filed this action.

| would |like to reserve
CHI EF JUSTI CE ROBERTS:

M. M chael.

ORAL ARGUMENT OF PETER KENNETH M CHAEL

ON BEHALF OF DEFENDANT
MR. M CHAEL: M. Chief

pl ease the Court:

my time if

Thank you,

WYOM NG

I may.

counsel .

Justice, and may it

This Court has identified in previous

guestioning, this case at this poin

t in this issue

I nvol ves whether a Wromi ng or a Montana diverter may

change cropping patterns, my chang

e vari ous

technologies in irrigated agriculture, and change up and

down dependi ng on the year and the fouling of the | and

and that sort of thing, the anpunt

of water that is

actually consunmed by crops; and | think the Court has

identified the critical fact that a

water right, a

classic western water right, appropriate right as in

article V(A), is made up of the right to divert water at

a head gate in an irrigation situat

defined quantity of land and use it

ion, put it

on a

for a purpose,

irrigation, that's defined by the State. Wom

had such a -- a systemin place for

controls those i ssues but does not
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to measure consunpti ve.

JUSTI CE KENNEDY: But what is the
controlling principle in answering the question that I
think you properly put? Could these irrigators switch
to something like rice which absorbs a trenendous anmount
of water, or are they -- when they switch crops it nust
be reasonably close to the earlier beneficial use? What
is -- what is the standard that we | ook to, to answer
t hat question?

MR. M CHAEL: The standard is the standard
of waste of practical irrigation.

JUSTI CE KENNEDY: Standard of ?

MR. M CHAEL: WAste, of not wasting water in
practical irrigation. The irrigatioﬁ right is a general
right, and if rice were to doubl e the anount of
consunptive use by the crop, that would be perni ssible
if the previous use had not been affected by an
abandonment action, because the amount of water was
bei ng reasonably used for the fornmer crop and the crop
has changed. So it's not a question of -- of percentage
change.

JUSTI CE SOTOVAYOR: | thought --

MR. M CHAEL: It's a question --

JUSTI CE KENNEDY: Suppose the first --

suppose the first crop absorbs 50 percent of the water
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and returns 50 percent by seepage. The second crop that
they switch to still absorbs just 50 percent of the

wat er but because of the -- of the pattern, the other 50
percent just evaporates?

MR. M CHAEL: The -- the way that the water
is -- there's -- there's a basket, Your Honor. There's
a basket that starts with a quantity that's taken at the
head gate, 4 cubic feet per second put on the -- on the
field. And within that quantity there -- there is
multiple -- two conponents, basically. The anount
consunmed by the crop -- | should say the amunt consuned
by the crop or depleted by other elenents, ditches,
seepage, other types of things, deep percolation into
the ground -- and -- and the other cdnponent which is
water that's not |ost but can return or go sonewhere.
It's not evaporated, there's no -- transpiration. So
there's just two conponents.

And if that -- if that quantity, that
di vi sion changes, that's perfectly perm ssible within
the use of the water right. And the reason for that was
set out in Wel's -- Sanmuel Wel's text in 1911, carried
forward in texts and cases ever since, that -- and in
t he Binning case, a 1940 case in Wom ng; which is the
water while it's in the streamin the public comon is

-- Is not under the possession and control, the personal
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property control of the irrigator.

JUSTI CE SCALI A: But we're dealing here with
a conpact which has a text, and -- and what the water
| aw of Wyom ng or of Montana happened to be cannot
overrule the text, and I am-- |I'm hung up on the fact
that article V(A) says appropriated rights to the
beneficial uses of the water of the Yell owstone River
System exi sting as of January 1, 1950: appropriated
rights not to diversion, not to diversion for benefici al
uses, but appropriated rights to the beneficial uses,
which is defined -- which is defined in the conpact to
say that use by which the water supply of a drai nage
basin is depleted when usefully enpl oyed.

And it could have said d{version, but it
didn't say that, and | notice that the governnent's
brief uses -- seens to use the words interchangeably,
depl eti on and diversion. They're not interchangeable.
They're defined quite separately in this thing; and
besides which | find it inplausible that Mntana signed
on to, "we don't know how nuch water we're going to get,
it depends, you know, upon how nmuch stuff was -- was
fl owi ng back before, but we're not guaranteed that that
will be flow ng back again."

You conbi ne those two things, and | -- - -

what do you do about that definition?
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MR. M CHAEL: Your Honor, the definition has
two conmponents, the classic beneficial -- the conponent
t hat would cone froma classic beneficial use
definition, which is useful enploynent for activities of
man, a beneficial purpose, which -- a nonwast ef ul
purpose, that's a start.

JUSTI CE SCALI A:  That's not howit's
defi ned.

MR. M CHAEL: That's -- that's the | ast
portion, that's the second part.

JUSTI CE SCALIA: Well, that's fine.

MR. M CHAEL: The first part is use by which
the water supply of a drainage basin is depleted. And
in the western United States a drainége basi n,
appropriated water is not all the water in the air and
on the land and dropping fromthe sky; appropriated
water is water confined in a water course. The Binning
case made that clear, until the water returned fromthe
field into a water course it was not appropriable by the
downstream user. So this definition -- by using the --

JUSTI CE KENNEDY: Are you addressing the
word depl et ed?

MR. M CHAEL: |'m addressing the word supply
of the drainage basin; and then it is depleted. Use by

whi ch the supply, the water supply of a drainage basin
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i s depl et ed.

JUSTI CE KENNEDY: Are you saying that
"depl eted” nmeans only what's withdrawn and it's not
calculated by -- with reference to what is returned?

MR. M CHAEL: That's correct.

JUSTI CE BREYER: CObvi ously you're saying --
toread it with a different enphasis. Justice Scalia
read it with -- beneficial use is that use by which the
wat er supply of a drainage basin "is depleted" when
usefully enployed by the activities of man.

And you read it, by which the water supply
of a drainage basin is depleted "when usefully enpl oyed
by the activities of man," so that it is a definition in
respect to how you use it, not annunf.

But if you enphasize the word depleted, it
could be read as referring to amounts, and not quality
of use, not nature.

JUSTI CE SCALI A:  \Why don't you enphasi ze
both of then? I'mwlling to enphasize both, but you
can't wite out the "depleted" out of the -- how does
your definition of depleted differ from-- from
di ver si on?

MR. M CHAEL: If you had a --

JUSTI CE SCALIA: |Is the diversion for a

beneficial use the sanme thing as a depletion?
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MR. M CHAEL: My | give an exanple?

Ina-- in ariver, the Tongue River, if
there is a, if there is a water wheel -- Mntana all ows
water rights, 1912 case, Hennessy v. Featherman, allows
a water right to push a water wheel. That water flow ng
down the river does not, does not -- is not diverted.
Nevertheless it -- it would allow a water right.

This definition differentiates that. In
this definition under the conpact, water that is
diverted for agriculture that is diverted is a
beneficial use, but there's a small segnment of -- of
what could be a legitimate water right that is excluded.

JUSTI CE SCALI A:  No, but I nmean, to -- to do
that, the definition would have read\the term benefi ci al
use is defined to be that use by which the water -- that
use by which the water -- that use "for which" the water
supply of a drainage basin is diverted, for useful
enpl oynment by the activities of man, and that's not what
it says. To the contrary, it makes a clear distinction
bet ween depl etion and the previous definition of
di ver si on.

MR. M CHAEL: | --

JUSTICE SCALIA: | was trying to give that
stark difference some effect in the later sections of
V(A).
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MR. M CHAEL: Let ne say this, Your Honor,
if I mght. The -- you will find in -- in the conpact,
in article V(B), the use of both diversion and
benefici al use.

JUSTI CE SCALI A:  Okay.

MR. M CHAEL: And so we have two -- those
terms are both used. And in V(B) the drafters nmade a
di stinction; they said direct diversions or storage
woul d be covered by V(B), and then they said how
di versi ons are counted.

JUSTI CE SCALI A: \Vhere -- where -- what part
of V(B) are you tal king about?

MR. M CHAEL: |'mtalking about at the
bottom of V(B) where you're tal king ébout the three --
the third-tier rights.

JUSTI CE SCALI A: The point of measurenent
shall be below the |ast diversion? No, no, 5B. 1In the
first text, the first paragraph of 5B, towards the
bottom the text says: "And the remainder of the unused
and unappropriated water is allocated to each State for
storage and direct diversions for beneficial use on new
| ands. "

JUSTI CE SOTOVAYOR: Excuse --

JUSTI CE SCALI A: For -- exactly. | nean,

there it tal ks about diversions for beneficial use and
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not depletion for beneficial use. | mean, | think
that's sonething different.

JUSTI CE SOTOVAYOR: Counsel, could I --
could you answer, do you see a difference? Finish that,
and then could |I just clarify sonmething from what you
were just reading?

MR. MCHAEL: | think there's a difference
in that the -- in practical ternms, the depletion -- the
depl eti on and the beneficial use definition, a diversion
woul d be the only way to deplete that. And that's --
that's the point. The only way to nmake it through a
depletion --

JUSTI CE KENNEDY: So once again, you're
sayi ng that depletion is a calculatidn of what is taken
wi t hout reference to what returns?

MR. M CHAEL: Yes, Your Honor.

JUSTI CE KENNEDY: And your best authority
for that is?

MR. M CHAEL: The best authority, | think,
is the Special Master's discussion of this, that the
only practical way water supply of the drainage basin
woul d be -- the quantities of water in the rivers
t hemsel ves woul d be depl eted woul d be through a
diversion. So there's really no reason to make a

di stinction.
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CHI EF JUSTI CE ROBERTS: Just to follow up on
Justice Kennedy's point, because |I think it's inportant:
So you were reading -- when it says "is depleted,"” you
think all you have to showis that it's |less than when
you started, and once that is shown, it is depleted.
Then you're saying, but we can deplete as nuch as we
want ?

MR. M CHAEL: Yes, depletion would be noving
it fromthis glass of water, if that was the river, and
It reduces the quantity of water in the river. That
woul d be a depl etion.

CHI EF JUSTI CE ROBERTS: And you don't care
how much? You're saying this is a beneficial use
because it depletes sone of the matef, it takes sone
away, and once we have gotten over that hurdle, all bets
are off and we can deplete as nuch as we want.

MR. M CHAEL: Yes. And of course --

CHI EF JUSTI CE ROBERTS: Well, | guess to get
back to the point, wouldn't the normal word be "divert"?

MR. M CHAEL: It may well be, Your Honor.
There's sonme problems with this definition. It
self-defines itself using "usefully" twice, so we have
sonme drafting issues with this.

JUSTI CE SOTOVAYOR: So could | go back to ny

gquestion, which is twofold? The first is, the solicitor
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general recommends that we defer the decision on
remedies in this case, and Montana seens to agree. Do
you agree as well? The second question presented.

MR. M CHAEL: That has been deferred, is ny
under st andi ng.

JUSTI CE SOTOVAYOR: MWy problemw th this
is -- and | think I need to understand what the fight is
about here, or what the dispute is about -- it really
does seemto ne that it is a question of renmedies, not
about whether you're taking nore water rights through
irrigation or not.

If | understand this conmpact right, both of
you are protected in your pre-1950 beneficial uses.
Each of you appear, under the terns df Article V, to be
entitled to get enough water to fill those uses. The
next section, the one that you read earlier, lets you
use things in the future for post-1950 uses, but only if
the water supply's protected pre-1950 beneficial uses
have received all they're entitled to. Neither of you
are entitled or -- to take anything post-1950 until
pre-1950 is protected.

That's how | read Article V. Am1l reading
It wong? Because it seens to ne that the only tine
that we get into a dispute -- and this is the part that

| think your adversary may be right about, ultimately --

35
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

is it's not a consunptive conpact, but it's a use
conpact, and both of you are entitled to get a full --
that's what I'mreading Article V to say, to get enough
water to satisfy the beneficial uses before anybody's
entitled to post-1950 water.

Tell me what in the | anguage of Article V
suggests sonething different than that understandi ng.

MR. M CHAEL: | disagree -- the language in
Article V that disagrees with that is the very first few
words, "appropriative rights."” Appropriative rights do

not guarantee that any water user or any group of water

users will be satisfied. 1934 was a horrendously dry
year in the basin, 50 percent -- flows were 50 percent
| ess than normal. In those kinds of years, the river --

the river dried up that year in parts of the river,
so --

JUSTI CE SOTOVAYOR: But this is not
happeni ng today, is it?

MR. M CHAEL: ©Oh, yes. It happened in 2004.

JUSTI CE SOTOVAYOR: All right, but that's an
I solated year. |In nobst years, are you putting water to
post-1950 use -- to post-1950 uses or not? Have you
been regularly putting water to post-1950 uses?

MR. M CHAEL: Both States, at tinmes. Yes,

| ast year, all post-1950 users got satisfied, very w de.
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But the point is that only the appropriative rights,
which is not a guarantee of a quantity of water. So the
first clause of the conpact, Article V(A), does not
establish a quantity of water, and there are nmany
conpacts that do this. They establish a quantity of

wat er .

JUSTI CE SOTOVAYOR: | don't disagree.

MR. M CHAEL: Quite sinmply --

JUSTI CE SOTOVAYOR: | don't disagree, but as
| read the Article, it says, you put all the water
that's available to pre-1950 appropriated uses. You
then go, as | read the second part of this article, to
any water supplies that each State has until you fulfill
t hose 1950 appropriated uses. And tﬁen it apportions,
bet ween the two of you, post-1950 percentages of the
excess water that you're entitled to have.

Am | correct about that structure?

MR. M CHAEL: Yes, and on an ongoi ng basi s.
It's not a quantity. None of this is done in quantity.

JUSTI CE SOTOVAYOR: Exactly.

MR. MCHAEL: It's all done in a system
that's dynam c.

JUSTI CE SOTOVAYOR: But that's why -- | do
understand the renedies were deferred, but to the extent

that we were to rule that appropriated rights included
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the right to change irrigation nethods or crops -- we
don't have to reach crops, because that's not at issue
here -- in the end, you're only entitled to take the
appropriated uses, including irrigation rights, that
exi sted pre-1950. Are they entitled to get as nuch
wat er as necessary to satisfy their pre-1950 rights or
not ?

MR. M CHAEL: No.

JUSTI CE SOTOVAYOR: Before you can use
post-1950 water?

MR. M CHAEL: Yes. Yes, before -- when --
on those particular dates. On those particul ar dates,
i f there are pre-1950 rights in Montana that are not
satisfied on that river and there's ﬁost-1950 rights in
Wom ng, the Special Master has ruled, contrary to
Wonm ng --

JUSTI CE SOTOVAYOR: Why aren't you taking
nore of the percentage that way of post-1950 waters?
The conpact says, post-1950, you can take whatever
percentage it was. |'ve forgotten what percentage that
m ght have been.

MR. M CHAEL: 60 percent.

JUSTI CE SOTOVAYOR: \Whatever it was. 60
percent; they're entitled to 40. Does that nmean you can

take a hundred percent, because there happens to be nore
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wat er that they can satisfy the pre-1950's users with?
VWhy aren't they entitled to their 40 percent of whatever
that big basin is so they can give nore water to
post-1950 users, that they can exploit their full 40
percent ?

MR. M CHAEL: Your Honor, I'mnot follow ng,

because there's a distinction between each cl ass of

wat er .
JUSTI CE SOTOVAYOR: Yes, | understand that.
MR. M CHAEL: And in your -- in your
gquestion, |I'mnot follow ng which class you are

referring to.

JUSTI CE SOTOVAYOR: |"'m answering this
only -- I'"masking this because | knAM/me've def erred
deci sion on the renmedy, but for me that is so integral
to the issue here because when they tal k about being
entitled to a water flow, | see that as being entitled
to a pre-1950 satisfaction of water needs or benefici al
uses before anybody gets 19 -- post-1950 water.

And, so, | see the only issue before us,
because renedi es have been put aside, as to whether the
beneficial use includes some percentage increase because
of irrigation demands, but so why? It just neans it's
going to limt post-1950 users. It's not going to limt
the rights of the pre-1950 users.
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Everybody's entitled to change their
irrigation nmethods, everybody's entitled to change their
crops. They appear not to be entitled to put the water
to a new use, whatever -- however that's defined. W
don't need to get there today, but |I'mnot sure how
you're entitled to post-1950 uses while they're still
not satisfied in 1950 use.

MR. M CHAEL: W -- Womng is not entitled
on the sane river to take post-1950 water when there is
a pre-1950 use in Montana that's not satisfied. The
Speci al Master has held that. Pre-1950's ---

JUSTI CE SOTOVAYOR: The question is what?

MR. M CHAEL: He has -- the Special -- I'm
sorry. The Special Master has reconﬁended that. The
Court actually has granted that.

CHI EF JUSTI CE ROBERTS: Just before you sit
down, | don't know why you think we have deferred the
remedy question? |It's presented. It's been briefed. |
don't know why you think we've deferred it. Whether or
not Montana has to take care of intrastate uses, that's
what | understand the renmedy question to be. You
briefed it.

MR. M CHAEL: Well, no, ny understandi ng was
the Court had sinmply sent it back to the Special Mster

for consideration, that's all.
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CHI EF JUSTI CE ROBERTS: Well, thank you.
Thank you, counsel.

MR. M CHAEL: Thank you.

CHI EF JUSTI CE ROBERTS: M. Jay, nmybe you
can help clarify sonething. The -- the second question
present ed, which involves what Montana has to do before,
that's still before us, right?

ORAL ARGUMENT OF W LLIAM M JAY,

ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG DEFENDANTS

MR. JAY: M. Chief Justice --

CHI EF JUSTI CE ROBERTS: | know you want
us -- you don't want us to reach it, but it's still
before us. \

MR. JAY: M. Chief Justice, and may it
pl ease the Court:

The Court entered an order stating that it
woul d hold oral argument only on Montana's first
exception, and that the second exception would be
recommtted to the Special Master. So for that -- for
that reason the parties have addressed only the first
exception in this argument today.

JUSTI CE SOTOMAYOR: Coul d you -- but your
brief, before we entered that order, said the Special

Master was right, that they have to satisfy their needs
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frompre -- post-1950 users. Why? Aren't they entitled
to their 40 percent of how nmuch excess water there may
be after their pre-1950 users have been satisfied in
full? Doesn't this conpact say both of their pre-1950
users have to be satisfied first?

MR. JAY: Both of their pre-1950 users have
to be satisfied first, yes, we agree with that, so that
no one in Womng is supposed to be taking post-1950
water until pre-1950 users in Montana are satisfied. W
agree with that.

The -- the point on which -- that the Court
has sent back to the Special Master is what happens if
pre-1950 users in Montana are not satisfied but they
coul d be because Montana post-1950 uéers in Montana are
al so diverting water. But what we think the -- the
question squarely before the Court here is whether the
right to recapture water gained fromincreased
efficiency is part of the pre-1950 appropriative right,
and that matters when there's not enough water in the
river for both states to satisfy their pre-1950
appropriative rights. Forget about post-1950's, there's
not enough water.

JUSTI CE BREYER: And so on your theory in
that situation where there isn't enough for all the
pre- 1950 people, it's Wom ng that gets all the water?
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And on their theory, it's surprising -- surprise,
surprise -- it's Montana that gets all the water?

(Laughter.)

JUSTI CE BREYER: And there's no way to read
this contract -- this conpact so it's share and share
al i ke?

MR. JAY. Both States have affirmatively
rejected the idea of a mddle ground |ike that, Justice
Breyer --

JUSTI CE BREYER: There's no fair way to

decide this case?

MR, JAY: Well -- well, Justice Breyer,
we -- we submt that enforcing the conpact according
what -- what the States signed up for is --

JUSTI CE SCALIA: Is fair.

MR. JAY: Precisely.

CHI EF JUSTI CE ROBERTS: | thought that was
t he way appropriation |law works in the west, | nean, the
person who gets it, gets it?

(Laughter.)

MR. JAY: Provided they --

JUSTI CE SCALI A: The person who doesn't get
It, gets it.

(Laughter.)

CHI EF JUSTI CE ROBERTS: Well, | nean, |
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don't nmean -- isn't that the difference between eastern
water | aw and western water law? |In the east you try to
all ocate everything fairly so everyone is treated
fairly, and |I thought in the west, for reasons of
efficiency, it's first conme first serve.

MR. JAY: And here the States decided not to
do that on an interstate basis. They said that -- that
all pre-1950 users would be on the same footing as
between the States. So that Montana cannot conplain
if -- as long as Wom ng's water users pre-1950 are not
exceeding their pre-1950 right, Mntana has no renedy
and there is no breach. They concede that on page 20 of
that surreply.

JUSTI CE G NSBURG. M. Jéy, | thought that
t he Special Master, very inportant to him was the
meani ng of a appropriate -- appropriative rights, and he
said that the Womng law is just as you' ve descri bed,
that is, the farner can use all that water; and he said
Montana |law i s uncertain, but Womng aw i s not out of
line with the general approach.

Suppose it had been a case, suppose Mntana
| aw, instead of being uncertain, was diametrically
opposite Wom ng | aw, then what happens under this
conpact ?

MR. JAY: Under this conpact, Justice
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G nsbhurg, the appropriative rights existing in each
signatory State as of January 1st, 1950 are water
preserved and carried for by article V(A). Each water
user in -- in each State has exactly the sane rights
that he had on January 1st, 1950. Now, in Montana
perhaps that m ght not include the right to recapture
efficiencies; but we know, for exanple, that -- that a
Mont ana wat er user could divert nore water per acre
because Montana had a nore generous concept of
beneficial use for irrigation per acre than Wom ng did.
The conpact sinply carries forward al
exi sting appropriative rights, and the drafters
consciously rejected the idea that they should conme up
with some kind of interstate adninisfration system
putting the two States' rights on equal footing. They
carried forward each elenent in the bundle of sticks
that a rights holder had on January 1st, 1950, subject
to the single override of the definition of beneficial
use; and I would like to turn to that because Justice
Scalia's colloquy with M. M chael brought that out.
In article 11 (H) there's a definition of
beneficial use. Wat the conpact's definition of
beneficial use does is specify that nondepletive uses
don't count. Hydropower is a classic exanple.

Hydr opower in the main channel is sonmething that one
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coul d get an appropriative right for under some western
wat er | aw.

JUSTI CE KENNEDY: Could you -- and this is

MR. JAY: II(H), which is on page A4 to the
appendi x to the special nmaster's report. That's the
definition of beneficial use. What it does not do is
specify that depletion is the neasure of beneficial use.
It says beneficial use is not the use to the extent that
the water supply is depleted; it's the use -- it's a use
by which the water supply is depleted.

Because irrigation nmeans water goes out and

doesn't conme -- and sone of it doesn't cone back,
irrigation is a depletive use. It's recognized by the
conpact .

JUSTI CE SCALI A:  Well, hydropower would --

woul d not constitute a diversion.

MR, JAY: But a mll race would, Justice
Scalia. A mll race takes water out of the river. You
turn the wheel of your grist mll with it, and then the

wat er comes back to the river

JUSTI CE SCALIA: Well, but that -- that's a
di ver si on.

MR. JAY: Yes, that's a diversion, but not a

depl eti on.
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JUSTI CE SCALI A: It neans the taking or
renovi ng of water when the water so taken or renoved is
not returned directly into the channel of the
Yel l owstone River. So if you have a mll race, the
wat er conmes through the mll race, goes right back; it's
-- it's not even a diversion. You don't have to qualify
as a beneficial use.

MR. JAY: But the -- the point, Justice
Scalia, article V(A) doesn't use diversion, and that --
that's precisely the point, it doesn't use diversion; it
uses -- it uses beneficial use. And any -- any --

JUSTI CE SCALI A:  \Why doesn't it use
diversion if it nmeans what you say?

MR. JAY: Because they - it didn't use
di versi on because it wasn't quantifying them \ere --
what diversion is used in article V(B) because the
diversion is --

JUSTI CE SCALI A: O course it's quantified.
| mean the whol e purpose is you can't take any nore than
you were taking before. It has to be quantified
somehow.

MR, JAY: It's not quantified in the
sense -- as Justice Breyer pointed out, no one -- they
didn't wite down, especially in Montana, because as the

speci al master said on page 22, Montana didn't have a
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centralized systemof rights; they didn't know exactly
how much was being diverted in Montana. They certainly
didn't know how nuch was being consuned or how nuch was
being returned to the river.

Joi nt appendi x 585 there's a Federal Power
Comm ssion report that says that it is alnost inpossible

to make an accurate determ nation of return fl ow. So

what -- what the drafters did was they, for the pre-1950
rights, they said we're not going to cap -- quantify
themat all, we're going to grandfather themin, freeze

themin place.

JUSTI CE BREYER: So your |inguistic argunent
Is they didn't use the word diversion because they
didn't want to throw the mll race ekanple into the
definition; is that right?

MR. JAY: M argunent, Justice -- ny
argument, Justice Breyer, is that they didn't want nill
races or hydropower to count.

JUSTI CE BREYER: They didn't want m |l races
in the definition, so they didn't purposely use
di version, that's why they used the word depl etion.

MR. JAY: They used the word depletion, but
they didn't nake the anmount of depletion the
measurenment -- that is the point.

JUSTI CE SCALI A: A mll race is not a

48
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

di ver si on.

JUSTI CE BREYER: Correct, and they wanted
t hat .

MR. JAY: A mll race is a diversion under
t he comon understandi ng of that term Justice Scali a.

It may --

JUSTI CE SCALI A:  Not under the definition.

MR. JAY: No, not under the speci al
definition used for Article V(B), but --

CHI EF JUSTI CE ROBERTS: You keep sayi ng
everybody gets the sanme beneficial use they had prior to
1950, but -- even though that may nmean they can't do it.
I n other words they may have a right to get 50 cubic
what ever for irrigation, but there nﬁy not be any water
there for themto use it because of the increased
efficiencies upstream

MR. JAY: That -- that is true, M. Chief
Justice, but that has always been the case under western
water |aw that the appropriative right is a priority,
that when it's your turn and there's enough water, you
get to take the ampunt of water to which you have a
right. But it was clear in Wom ng on January 1st, 1950
that the appropriative right -- so long as you took the
sane quantity fromthe river, you took it fromthe sanme

point on the river, you put it to the sane use,
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irrigation, on the sanme acreage -- that you could then
change crops, for exanple.

JUSTICE KENNEDY: In Il -- in II(H), do you
t hi nk beneficial use is hereby defined as -- by which
water supply is depleted -- we're |ooking at "depleted."”
Do you define depleted as what is taken wi thout any
reference to what is returned?

MR. JAY: | -- 1 think that that's right.
think I agree, Justice Kennedy, but it has to be a
depletive use in the sense that sonme water -- sone water
has to come out that doesn't conme back. So it's not --
it's not the same -- the mlIl -- a mlIl race is not a
depl eti on, even though sone water, sonme water conmes out
because it then -- because it then cdnes back.

JUSTI CE KENNEDY: Well, | mean, that --
that's the key to this case, | take it. Womng is
telling us that what goes back is irrelevant so | ong as
what is taken is for a recogni zed beneficial use?

MR. JAY: The reason it's irrelevant,
Justice Kennedy, is that -- for two reasons. Depletion
Is not the neasure of beneficial use. It's a-- it is a
criterion for beneficial use. The use has to be a
depl etive one; but it's not the neasure of the
beneficial use.

And the second point, Montana seeks to
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equate consunption with depletion, and that's just --
that's not correct, either. W urge the Court to
overrul e the exception. Thank you, M. Chief Justice.

CHI EF JUSTI CE ROBERTS: Thank you, M. Jay.

General, you have two m nutes |eft.

REBUTTAL ARGUMENT OF STEVE BULLOCK
ON BEHALF OF PLAI NTI FF

MR. BULLOCK: M. Chief Justice, nenbers of
t he Court:

Briefly, as Justice Scalia pointed out this
is a conpact, and it's a conpact between two different
States, and Montana gave up things, a right of priority
adm ni stration across State lines as a result of that.

Justice Breyer, as an iséue of fairness, we
don't get all the water. We only get water supply under
i ke conditions. We are now the downstream
appropriator, so -- but one example, if half the water
is flow ng now that it was, as of 1950, Montana may not
get anything at that point, because just by the virtue

of some say it's "highol ogy," whoever is higher on the
river gets to take first.

So we -- we don't get to fulfill our rights.
All we get is to ensure that given a |ike supply of

water, that our rights shall continue to be enjoyed as

it existed as of 1950.
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JUSTI CE SOTOVAYOR: How many years has there
been not enough water to fill all pre-19 -- forget about
whet her there was post-1950 use. How many years are we
tal ki ng about in which there has been not enough water
to fill everybody's?

MR. BULLOCK: And -- Your Honor, we have
done no discovery at all. This is still at the notion
to dismss the conplaint. That's what the hydraulics
and the engineers will ultimately determ ne. W made
calls in 2004 and 2006.

We said, wait a mnute, we're not getting
enough water here, and we believe it's the -- the
pre-1950 uses that are depleting that. WII you give us
water? Utimtely why we're here is\to sort this out.

| guess, | would also point out that there
was sone di scussi on about an appropriative right is the
right to use a quantity of water. That makes sense
other than if you're in a conpact, and Montana gets no
water. The Solicitor General even pointed out then in
his brief at a footnote; he said well, what we m ght do,
then, is that Montana could bring an equitable
apportionnment action for the pre-1950 water.

That highlights the, | think to ne, the
i1l1ogic of just focusing on the rights and not | ooking

at the uses and how nuch each State was consum ng,
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because at that point I'll be right back here saying we
want the same water under |ike conditions that we had in
1950. Thank you, Your Honor.

CHI EF JUSTI CE ROBERTS: Thank you, General,
counsel. The case is submtted.

(Wher eupon, at 12:03 p.m, the case in the

above-entitled matter was submtted.)
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