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I N THE SUPREME COURT OF THE UNI TED STATES

e e e o ool Ll ox
JOHN D. ASHCROFT,
Petitioner : No. 10-98
V.
ABDULLAH AL- KI DD
e o o ool ox

Washi ngton, D.C.

Wednesday, March 2, 2011

The above-entitled matter canme on for oral
argument before the Suprene Court of the United States
at 11:18 a. m
APPEARANCES:

NEAL KUMAR KATYAL, ESQ., Acting Solicitor General
Departnment of Justice, Washington, D.C.; on behalf of
Petitioner.

LEE GELERNT, ESQ., New York, New York; on behalf of

Respondent .
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PROCEEDI NG

S

(11:18 a. m)

We' I | hear argunent

next this nmorning in Case 10-98, Ashcroft v. Al-Kidd.

General Katyal

ORAL ARGUMENT OF GENERAL NEAL KUMAR KATYAL

Justi ce,

GENERAL KATYAL:

ON BEHALF OF THE PETI TI

and may it please the Court:

ONER

Thank you, M. Chief

This |l awsuit seeks personal npbney damages

against a former Attorney Ceneral of t

for doing his job, allegedly with an i

yet the Attorney General,

he United States

npr oper notive,

i ke the Federal prosecutor in

| daho who sought the nmaterial wi tness warrant at issue

in this case,

of fice.

was perform ng the funct

ions of his

There are three reasons why the Petitioner

shoul d not be

personally liable for noney damages. The

first is because the prosecutor's act of seeking the

mat eri al

t he judici al

Wi t ness warr ant

is integrally associated with

process and entitled to absolute immunity.

To view it any other way is to expose both |ine

prosecutors and high officials to |awsuits by highly

i ncentivized litigants based on their

noti ves.

That

is sonething this Court

3
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resi sted and for good reason, because inproper notives
are easy to allege and hard to disprove. Allow ng such
suits to proceed would result in burdensone litigation
and interfere with the ability of prosecutors to do
their jobs.

The second reason is that the Fourth
Amendnment was not violated, and, therefore, qualified
i mmunity applied. There can be little doubt that the
statutory requirenments of section 3144 were net in this
case, and, equally, there can be little doubt that the
subj ective notivations of Attorney General Ashcroft or
the line prosecutor are thoroughly irrelevant to whether
a Fourth Amendnent viol ation exists.

This Court has repeatedly rejected
subjectivity, explaining that otherw se time-consum ng
vexati ous, burdensone, and, indeed, destabilizing
di scovery and litigation would be the inexorable result.

And the third reason, and the easiest
reason, is that whatever one thinks the applicable |aw
Is, what it -- it was manifestly not the law in 2003
when the warrant in this case was issued by a neutral
judge in Idaho.

JUSTI CE SCALIA: Can | ask whether your
second reason doesn't boil down to saying that it makes

very little difference whether -- whether Ashcroft is --

4
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is held i mune by absolute inmmunity or by qualified

I mmuni ty?
GENERAL KATYAL: Oh, no, it --
JUSTI CE SCALI A: Once -- once you say
that -- that nmotive is not introducible with regard to

the qualified inmmunity question, and once you say that
he's using a witness subpoena, and you can't | ook behind
it as to whether he was abusing it for sone other
purpose, is there any difference between absol ute and
qualified i munity?

GENERAL KATYAL: Well, | take it there may
be a difference. W think the Court should first decide
t he absolute imunity question, which is the way that
this Court has historically handl ed duestions when
there's an absolute i munity question and then a
qualified i munity.

| take it that the qualified immunity
question in this case is one about whether notivations
matter for the Fourth Amendnment; whereas the notivation
question in the absolute inmmunity sense, as Respondents
see it, is -- is sonething broader. |It's not |limted to
t he Fourth Amendnment, per se. Their argunment is if the
prosecutor is -- has bad notives essentially or a
certain bad notive, an investigatory or purposeful bad

notive to engage in preventive detention, that sonmehow

5
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pi erces the veil of absolute immunity. That is
sonething this Court has never accepted.

JUSTI CE SCALIA: Well, | thought the -- |
t hought the argument, rather, was that this is not as
close to the core of the prosecutorial function as sone
of the other functions to which we have given absol ute
I munity, and since it's so dangerous, since there is
such potential for abuse, we shouldn't confer absolute
i munity on this particular conduct. But | don't
understand why if we agree with you on qualified
i munity, there is any difference whatever.

GENERAL KATYAL: Justice Scalia, to be sure,
they are now making that argunment in this Court, that
this doesn't fall -- this isn't intiﬁately associ ated --

JUSTI CE SCALI A: Right.

GENERAL KATYAL.: -- with the judicia
process. Below, of course, they said the reverse: That
material w tness warrants were associated with the
judicial process and that the only difference is that --
that, here, they had a bad notive.

So |I've tal ked about the bad notive point.
Now, with respect to whether this is intimtely
associated with the judicial process, these are materi al
W tness warrants being sought in connection with an

ongoi ng investigation by a prosecutor. It is

6
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

qui ntessentially a prosecutorial function to obtain
t hese warrants and has been for -- for hundreds of
years, and it's the exercise of the prosecutor's

pr of essi onal judgnent, which is sonething that this
Court has | ooked to.

JUSTI CE SCALI A: Was the prosecution already
pendi ng when this -- when this warrant was issued?

GENERAL KATYAL: Yes, it was. The
i ndi ct ment of M. Al-Hussayen was in February 2003. The
prosecutors learned in March that M. Al-Kidd was about
to board a plane and go off to Saudi Arabia for an
unspecified length of tine. They then acted
I medi ately. They went to the court and said we need
this warrant to secure this testinnny. That is, to nme,
essentially what prosecutors do and protected by | nbler.
To see it any other way is to expose prosecutors to
| awsuits for --

JUSTI CE GI NSBURG. Was M. Al-Kidd -- was he
rel eased after -- | understand he didn't testify at the
trial, and there was an acquittal, and then other
charges were dropped. Was Al-Kidd still in custody as a
material w tness after the trial was over?

GENERAL KATYAL: Justice G nsburg, he was
in -- he was detained for only a period of 16 days total

in 2003. ls --

7
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JUSTI CE GI NSBURG. But he was restrained
much | onger -- for 15 nonths.

GENERAL KATYAL: He had travel restrictions
pl aced upon himuntil the trial was over and until the
government -- because after the resolution of
M. Al -Hussayen's case, which was acquittal on sone
charges and a hung conviction -- a hung -- a hung
deci sion on others, the governnent thought about
retrying M. Al-Hussayen, took it very seriously, and 20
days after al-Hussayen's verdict by the jury, we reached
an agreenent with themin witing that M. Al-Hussayen
woul d | eave the country and -- and not conme back, and in
exchange we weren't going to prosecute himany further.
And so, immediately -- | think quite\soon after the jury
verdict, the -- the conditions placed on M. Al-Kidd
were lifted.

And | should say that the material wtness
warrant statute |aces into it a whole suite of
saf equards to prevent against -- as, Justice Scalia, you
poi nted out -- the potential abuse for the -- for
materi al wi tnesses by prosecutors. | think Congress has
set up several different things to prevent that. The
first is, in order to get a material w tness warrant,
the prosecutor needs to show both materiality and then
practicability.

8
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The second is that there are strict limts
pl aced on the conditions of the -- on the ability of the
prosecutor to detain anyone. Section 3142 says that a

detention can only be allowed by a judge if, quote, "no
condition or conbination of conditions will reasonably
assure the appearance of the individual."

And then there's a formal procedure where
they have a right to counsel, they have the right to
Cross-exam ne witnesses, to -- to present evidence, to
proffer evidence at the hearing, and the like -- all to
show that they shouldn't continue to be detained.

JUSTICE ALITO. Well, in light of these
restrictions, | would |like to conme back to the question
that | understood Justice Scalia to Be asking. [If the
Court were to hold that obtaining a material w tness
warrant does not violate the Fourth Amendnment where the
statutory requirenents, and in particular establishing
materiality, are net, why would it be necessary for the
Court to decide whether there's absolute i munity when a
prosecut or seeks a material w tness warrant?

GENERAL KATYAL: For two reasons. Nunber
one is | think that's the way this Court has
hi storically gone about it, probably for reasons of
constitutional avoidance, to not reach constitutional

gquestions if there's an absolute imunity question.

9
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And the second is, here, you have a Ninth
Circuit decision, Justice Alito, that says that -- that
absolute immunity can be pierced by a prosecutor's bad
notive. That is sonething that infects not sinply
material w tness warrant cases but, indeed, virtually
any case. As we point out and as the di ssent bel ow
poi nted out, that kind of argument could be run by any
def endant who says you didn't intend to actually indict
me, or, you didn't care about that, you really wanted to
flip me to get testinony against some higher-up. And to
al | ow def endants to make those kinds of arguments and to
expose |ine prosecutors and attorneys general to that
formof liability is an extrenely danmagi ng proposition.

The -- with respect to tﬁe Fourt h Amendment
questi on about whether or not notive applies, | think
this Court has quite clearly said in Whren that notive
is not -- is not sonmething that should be | ooked to,
that the subjective notivations of the prosecutor are
not -- are --

JUSTICE GINSBURG: But that's after there is
probabl e cause to suspect that crimnal activity has
occurred. And then you -- once you have probabl e cause,
they're not going to | ook behind probabl e cause.

But, here, the whole reason for using this

material witness statute is that there isn't probable

10
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cause to believe that al-Kidd did anything. The
violation -- there was no violation of the |aw. So
VWhren is different. 1t's a different case.

GENERAL KATYAL: Justice G nsburg, it's
certainly different in -- in that respect, but | do
think that difference doesn't matter, because | think
what Whren and Ednond and the cases were getting at is,
is there sone objective, individualized determ nati on by
a neutral judge? And, here, as | was saying earlier,
there is quite clearly that laced into the 3144 statute
itself; that is, the judge nust find materiality and --
and inpracticability of the testinmony. And that is a
standard performng, | think, a |ong-standing governnment
function of making sure that testinnﬁy, i mport ant
testinony, is available at trial.

So it is not like a situation in which the
government, just on their mere say-so, can put the --
can detain soneone on the basis of them saying, well, we
think this person has information. | think there are
strict standards placed on that, and, indeed, Federal
Rul e -- Federal Rules of Crimnal Procedure 46 adds
standards to it by saying that a prosecutor mnust report
to the judge every 10 days about anyone who is detained
and assure no nore detention is necessary. So that --

JUSTI CE SCALI A: | don't see --

11
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JUSTI CE Gl NSBURG: How does that --

JUSTI CE SCALIA: | don't see how that would
make any difference to the -- at least to the absolute
I munity question. You wouldn't assert that there is
absolute immunity if there's a statute such as this, but
there is not if there isn't. | nean, either this is
core prosecutorial function for which he can't be sued
or it isn't. So what difference does this statute make
as far -- as far as absolute imunity is concerned?

GENERAL KATYAL: Absolutely, Justice Scali a.
| was just answering Justice G nsburg's question about
qualified i munity.

JUSTI CE SCALI A: Okay.

GENERAL KATYAL: | inagiﬁe one poi nt about
the statute m ght be that the statutes, going all the
way back to 1789, do reflect that this is a
prosecutorial function to the extent there is any doubt.
So, for exanple, the 1846 statute said that an
attorney -- excuse ne, an attorney of the United States
must apply for a material w tness warrant.

JUSTI CE SCALI A: So for us to agree with you
on absolute inmmunity, we -- we would have to believe
that even if there were no such statute and if a
prosecutor sinply detained sonebody as a materi al

wi tness without any check of a -- of an independent

12
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magi strate, he would be i mmune?

GENERAL KATYAL: | think that is correct,
that that is quintessentially what prosecutors do in the
exercise of trying to get a trial -- a trial going.

Now - -

JUSTI CE BREYER: Suppose -- suppose that a
prosecutor reads the statute, there nust be an affidavit
that says this witness is material. And there is

irrefutabl e evidence that the prosecutor said to

col | eagues and others: | do not intend to try this
person, ever, no matter what; | just want to ask him
questions. |In that case, has the statute been viol ated

because he is not material ?

GENERAL KATYAL: Vell, if the -- if the --
|"mnot sure | totally follow --

JUSTICE BREYER: |'m not saying it's this
case. I'msaying it's a hypothetical case.

GENERAL KATYAL: If the evidence shows that
the evidence is not material, then the statute is
vi ol at ed.

JUSTI CE BREYER: And the reason it is not
material is because the prosecutor has no intention
what soever of ever bringing this person as a witness in
any trial.

GENERAL KATYAL: | do think that that would

13
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generally nmean that materiality would be violated. |
could i magi ne --

JUSTI CE BREYER: All right.

GENERAL KATYAL: -- sone theoretical
construct --

JUSTI CE BREYER: |If materiality is violated,
does not then that -- that prosecutor -- since he had no

intention of bringing himto trial or of having himas a
witness at a trial, that prosecutor would not be i mmune?

GENERAL KATYAL: Justice Breyer, let ne --

let me --

JUSTI CE BREYER: -- yes.

GENERAL KATYAL: -- just make sure that |
under st and the contours of your hypofhetical. | don't

think that subjective notivations of the prosecutor go
to materiality. So if --

JUSTI CE BREYER: Well, how does -- how does

GENERAL KATYAL: Here's how | think it
works: So | think that Congress set up the objective
two-part test to decide whether or not an arrest warrant
woul d take place, which is materiality and
I mpracticability. Now, that isn't subjective; that is
sinmply, does the person have material information that

can be used that -- that's relevant to the trial.

14
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Now, if the person has a -- the prosecutor
has a subjective intent that says |'m never going to use
this testinony, then I think that that doesn't -- that
wll -- that will alnost always reflect the fact that
materiality just objectively hasn't been net in a given
case, but theoretically |I could imgine a circunstance
I n which the prosecutor has that subjective intent but
yet is materi al.

Wth respect to that, Congress has a
di fferent safeguard at the back end, in 3144, and that
is the | anguage in 3144 that says a judge in the
detention hearing is to inquire as to whether or not the
detention is necessary, quote, "if there will be a
failure of justice" if the person is\released.

JUSTI CE SCALIA: And you can't | ook behind
that, right? You can't |ook behind that? |If the -- if
the judge has said it's material, that's the end of it;
you have absolute imunity, right?

GENERAL KATYAL: Well, | think that the --
t he defense can litigate that and appeal that set of
I ssues, but | don't think --

JUSTI CE SCALI A: Can appeal the -- the
judge's determnation that -- that it's material?

GENERAL KATYAL: Absolutely.

JUSTI CE SCALI A: Well, then how can you have

15
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absolute i mmunity?

GENERAL KATYAL: Well, they did, because
we' re tal king about --

JUSTI CE SCALI A: Oh, you nean at the tinme
it's issued?

GENERAL KATYAL: Exactly.

JUSTI CE SCALI A: | see.

GENERAL KATYAL: At the time itself. But |
think that's an inportant point, Justice Scalia. Wth
respect to absolute imunity, this Court has often said
that it is the crucible of the trial process itself that
often is a safeguard agai nst abuse.

JUSTI CE SCALI A Well, what if you didn't
have -- again, what if you didn't ha&e this prescribed
judicial process?

GENERAL KATYAL: | take it that the |ogic of
this Court's precedence is that absolute innmunity woul d
still apply. And the reason for that is that absolute
i mmunity isn't sone rule to just protect prosecutors
Wlly-nilly; it's to protect the public. And as this
Court said nost recently unaninously in the Van de Kanp
case, that -- quoting Learned Hand -- that -- that there
Is a cost to this. No doubt that certain individuals
wi |l be harnmed, but the cost of rooting out the bad

appl es through damages lawsuits is far worse, that it

16
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causes prosecutors to flinch in the performance of their
duti es.

JUSTI CE SOTOVAYOR: There is a difference
between calling a witness at trial and arresting a
person. Howis it a part of the prosecutorial or the
trial function to arrest someone? Isn't what's
protected absolutely is your use of that person at
trial, not your arrest or detention of thenf

GENERAL KATYAL: No, | do think it goes

quite a bit further than that. | think it -- and |
think Burns v. Reed -- and the relevant |anguage is at
page 492 -- | think is -- is relevant because it says

that it's pretrial conduct, in order to secure the
testinmony for trial or the like is .- is what is
protected as well, that it would be far too narrow to
just focus on the trial itself; and that would be the
contours of absolute inmmunity.

| think Justice Kennedy's opinion in Buckley
is also instructive in this regard, because what that
opinion says is that allowing only immunity for the
trial would just allow individuals to constantly repl ead
their allegations and focus only on the pretrial conduct
and be an end run around absolute imunity. And, again,
absolute immunity is inmportant not for the prosecutor

for his own sake or her own sake, but because ultimtely

17
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that is what -- that causing -- damage liability will --
w || make prosecutors flinch the performance of their
duti es nore generally.

JUSTI CE SOTOVAYOR: You don't -- you don't
think there's a reason to nake prosecutors flinch
against willy-nilly -- that's not what I'm-- |I'm
cl ai m ng happened here, but if you take the point that
you're raising, then prosecutors can out of spite, out
of pure investigative reasoning, out of whatever notive
t hey have, just |ock people up.

GENERAL KATYAL: Justice Sotomayor --

JUSTI CE SOTOVAYOR: And you're -- you're
basically saying --

GENERAL KATYAL: -- nakiﬁg pr osecut ors
flinch is -- is always a bad thing. What I'mreferring
tois this Court's precedents that say damages liability
on prosecutors is the wong way to go about it because
the costs are too high conpared to the benefits, and
there are other ways of dealing with that -- from
prof essi onal discipline, as Malley v. Briggs and | nbler
said; to -- to -- to bar actions; to the crucible of the
trial process itself, which is a way of dealing with
t hat .

JUSTI CE SCALIA: Well, there are procedures

set forth in the statute, |I'd say you woul d add, which

18
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you think are not necessary, but ar
make them flinch in a different --
GENERAL KATYAL: That i
We don't think those are constituti
we do think they provide a very inp

JUSTI CE KENNEDY: \hat'

e there in order to
in a different --

S precisely correct.
onal ly conpel |l ed, but
ortant safeguard.

s your best authority

that at -- at common | aw or the common |l aw tradition,

there is absolute immunity for witn

i ssuance of w tness warrants?

ess -- for the

GENERAL KATYAL: | don't think it's cone up

with respect to public prosecutors,
here, to the extent the Court reach
and, again, it wasn't -- it wasn't

brief in opposition, but if the Cou

and so our argunment
es that question --
rai sed below in the

rt wanted to reach

that question, | think it would be that the argunent

woul d derive the same way as the ar
Court's post-Inbler cases, which is
intimately associated with the judi
t he prosecutor is doing, then absol
extend to that context.

JUSTI CE KENNEDY: Then
quite apart frominmmunity, just add
substantive constitutional issues u
suppose that the prosecutor has pro

and try the person for the crine.

19
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there is good reason to show that he would be a nmateri al
W tness as to another participant in the crine. Does

t he governnent have any duty to proceed with the

I ndi ctment, or can they just hold the person as a

material w tness w thout indicting?

GENERAL KATYAL: | do think that the
governnment -- |I'mnot sure if we have any policy with
respect to that, but | think that -- that we -- that at

| east for Fourth Amendnent purposes, there wouldn't be a
violation if the governnent held the person for
essentially a dual notive, and that is what | understand
t hey have now conceded at page 31 of their brief, which
is in dual notive cases, the governnment's action is
perm ssi bl e.
If there are no other questions, [|'ll
reserve the balance of ny tine.
CHI EF JUSTI CE ROBERTS: Thank you, General.
M. Celernt.
ORAL ARGUMENT OF LEE GELERNT
ON BEHALF OF THE RESPONDENT
MR. GELERNT: M. Chief Justice, and may it
pl ease the Court:
I n Dunaway, this Court enphatically
reaffirmed the bedrock Fourth Amendnment principle that a

crimnal suspect may not be arrested, absent probable

20
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cause to believe there has been a | aw violated. The
rule is fundanmental to our traditions, is widely viewed
as a defining feature of our country, and has been
steadfastly protected by this Court for nore than 2
centuries in both good and bad tines.

The material witness statute represents a
dramatic departure to the rule, allowing the arrest of
uncharged, innocent, even cooperative people. If a
material witness arrest is constitutional, it can only
be because its purpose is to secure testinony and not to
preventively detain and investigate the wi tness hinself.

JUSTI CE SCALI A: Do you acknow edge that it
I's then constitutional? Your -- your opening comments
make nme think you don't even acknomﬂédge that it's
constitutional then?

MR. GELERNT: Justice Scalia, we are not
pressing that argunent. | would say that based on the
| egal historian's brief there is a strong argunent to be
made that it is not constitutional, with respect at
| east to cooperative wtnesses. The statute the Franers
enacted in 1789 would not allow the arrest of any
wi tness unl ess they cane voluntarily before the
magi strate and refused to even promse to return. Not
even a surety or a -- a surety or a bond was all owed.

So we do think there is a strong argunent, but we are

21
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not pressing that argunent.

Qur argunment is that it cannot be used for
ulterior purposes. And I just want to pick up, if |
can, with Justice Breyer's hypothetical that he posed to
t he governnment, which is of course our hypothetical.
The governnent started out this case throughout the
| ower courts and in the opening brief saying purpose is
whol ly irrelevant. This is Whren, even though Whren is
probabl e cause to believe a | aw has been violated; this
I's Whren, purpose is wholly irrelevant.

We posed a hypothetical which we actually
think is this case and is consistent with our factual
all egations, that the sole reason this arrest was made
was not to secure testinmony but to pfeventively detain
and i nvestigate sonmeone for whomthere was no probable
cause or violation of the |aw

That is -- is a difficult situation | think
to reconcile with Whren, | think an inpossible situation
to reconcile with Whren, or with the text or history of
this statute.

The governnment has now cone back and trying
to have it both ways and saying, well, the statute
woul dn't naturally allow that. But if purpose is -- as
Justice Breyer pointed out, if purpose is truly

irrel evant why they want to nake the arrest, the

22
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

government shoul d have answered "that woul d be fine.
The only things we need to satisfy are the objective
conponents of materiality and inpracticability.”

JUSTICE ALITO Is this a -- is this a
realistic hypothetical that you' ve posed? Now, in order
to detain soneone under the material w tness statute,

t hat person, potential w tness, nust have materi al
testinmony, not just relevant testinony, materi al
testinony, testinmony that would be of some inportance in
the crimnal prosecution. So your hypothetical is a
situation in which there is a witness and this w tness
has i nportant testinony that could be used in a pending
crimnal case, and yet the prosecution has absolutely no
interest in calling that person as a\mﬂtness.

How often is that going to arise?

MR. GELERNT: Well, Justice Alito, | --
think a few points, one is just as an initial matter.
The statute has not actually been interpreted to go
beyond rel evance, in the way you're posing it.
Interestingly, earlier statutes actually said the
testi nony needed to be necessary. And so, that's --
that's actually an inportant watering down.

But putting that aside for the nonent, we
think that what -- it -- it did happen in this case, it

happened after 9-11, | think that goes to the crux of
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our case here. W are not trying to fiddle with the use
of the material witness statute in the every day
context, and | think that's the point the Federal
prosecutor's brief is making.

What we are saying is sinply that the
principle has to be that if you do encounter that
extreme case, this Court should not bless the situation
where it literally can be used as a preventive --

CHI EF JUSTI CE ROBERTS: The problem and
it's, I think, the problemthat | think Whren
hi ghlighted is that the -- the allegation can so readily
be nade in every case under the material wtness statute
is that this is one of those bad intent cases, and the
case has to proceed so that we can pfove t hat .

One of the ways we prove that is by asking
everybody who is involved in the process. Wy did you
do this? What was your intent? | nean, the whole
pur pose of Whren is to nmake sure that kind of stuff
doesn't happen.

MR. GELERNT: Yes, M. Chief Justice, but
let me -- let nme say that | think I -- | understand
Whren, | obviously don't want to tell the Court about
Its own cases, but is that it was drawi ng a concept ual
line, that the first point about Whren, and |I think the

fundanment al point, was the conceptual point that as the
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Whren court put it, only an undiscerning reader would
conflate cases in which there was probabl e cause of a
violation of the law with cases in which there wasn't.

So | think the Whren court is not saying we
woul dn't | ook at purpose. | think that's the teaching
of the special needs cases.

Now, to your practical question about why
woul d this be hard to allege? | actually think that
this is one of those unique situations which it would be
very difficult to allege. Take the governnent's cases,
for exanple, that they' ve cited, |ike Daniels and Betts,
the material w tness cases, you have w tnesses being
arrested, not showing up for trial. As the court of
appeal s nade clear in those cases, tﬁey were the main
W t nesses, not showing up on the day of the trial or
ri ght before trial

It would be virtually inpossible for those
W tnesses to turn around and say the only reason | was
arrested was for investigative purposes. And | think
that on top of the fact that this statute is used very
rarely, | mean what we have pointed out is other than in
i mm gration cases, which the person is already subject
to custody, there are only a few hundred each year

And again, | think what the G een brief is

sayi ng by the Federal prosecutors is, |look, the settled
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understanding of this statute anong |line prosecutors has
al ways been, you use it to secure testinony. Maybe
there's a windfall in the back of your mnd that this
person m ght be a suspect, but you certainly can't use
It where you have no intention of using the testinony.

| think then the limtations on this statute becone
meani ngl ess. | nean, take --

CHI EF JUSTI CE ROBERTS: So every tinme the
prosecutor elects not to call one of these w tnesses for
a variety of reasons, you would have a claimthat this
wasn't designed to elicit testinony?

MR. GELERNT: No, no, we don't think so,

M. Chief Justice. | -- 1 think what we have -- we have
said is that calling the witness or ﬁot calling the

W tness can't be determnative. | think one reason is
you woul dn't want to create a perverse incentive to have
prosecutors sinmply call the witness just to cover
themselves. So | think you would have to allege nmuch
nore, and | think that's what we have done.

| think there is an entire set of
all egations with respect to M. Al-Kidd, and they fit a
nati onal pattern. And | would inportantly say in the
questions presented, the governnent raised an | qgba
claimas to plausibility only as to a small part of this

case which is no | onger part of the case, which is, was
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M. Ashcroft involved in the specific statenments in this
specific affidavit.

They did not allege that the all egations of
a pretextual policy were inplausible. So it is not
before this court, it is not a question presented, and |
think it is telling that the government didn't raise it.
They are sitting on all the information about what
happened after 9-11 as a policy matter, and they did not
claimit was inplausible.

JUSTI CE KENNEDY: Just a point of detail.
| -- I may not be recalling correctly. You said this
statute is rarely used. | thought there were 4,000
material w tness hearings a year. |s that nostly
because of the inmm gration? \

MR. GELERNT: Yes, Justice Kennedy, and |
apol ogize if | wasn't clear. That what the -- what the
court of appeals showed and what the statistics al so
show i s that roughly 92 percent of the cases are
i mm gration cases, where the person is already subject
to custody, and there wouldn't be any need to use it in
t hat pretextual way.

So what we're tal king about is a few hundred
each year throughout the country, and again when it's
used properly, it's going to be virtually inpossible to
al l ege sonething like this.

27
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

JUSTI CE KENNEDY: Do we -- do we -- do we
have statistics for the States, how nany States hold --
how many people are held under State material w tness
statutes?

MR. GELERNT: We have -- we have | ooked for
t hose, Justice Kennedy. We have not been able to find
them Vhat we do know about the States, though is that
nore than 30 of the States have statutes that are nuch
nore restrictive than the Federal Governnent, because
what they do is they follow what the framers did in
1789, which is to say the witness has to be given an
opportunity to conply, and that's what the franers did.
You have to ask the witness if they will continue to
conply. If they won't -- or you havé to make a show ng
of why it's inpossible to ask them

So, | think in many States it won't be a
problem | think actually, you know, the State issue is
an i nportant one because what the Federal Governnent is
arguing here is, of course, well, our prosecutors are
very well supervised. Well, that -- that doesn't take
into account if there is a deliberate attenpt to m suse
it.

But | also think what we're | ooking at are
States, local counties, cities where there may not be

t he resources necessary to put checks on, and what the
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governnment's asking is for this Court to hold that as

| ong as you can nmake the m ni mal show ngs of

i npracticability and materiality, which don't even
require the evidence to be inportant or that the w tness
be uncooperative, you then can have any purpose you
want. So you could have States, cities, local counties
saying every nenmber of this gang or every nenber of this
busi ness nmust know sone information about the person
that's been indicted.

JUSTI CE ALITO.  Your argunent is that the
Constitution does not allow a material wi tness to be
detai ned, so long as the witness says in court that he
or she will show up for trial, no matter how nuch
evidence there is that this person pdses a great risk of
flight? If the person says in court, | will be there,
that's the end of it, the person cannot be detai ned?

MR. GELERNT: Do | think the Constitution
requires that?

JUSTICE ALI TGO  Yes.

MR. GELERNT: | think it probably does, but
we are not taking a position on that. | mean, what we
are basically saying is that it is out of whack
hi storically. It wasn't until the md 1900s where that
coul d happen, where even if they said they would cone

back, you could hold them So |I think it's out of whack
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historically, and there may be a real constitutional
argunent .

We are not pressing it. W are sinply
saying that if it's used for its proper purpose, then we
are going to assunme it's constitutionality, which the
Ninth Circuit did, but it can't be that it can be used
as a preventive detention. And | think any reasonable
official -- and I want to go to the qualified inmmunity
if I could -- would have seen that, because | think the
anal ysi s woul d have been the follow ng. You would have
pul | ed out Dunaway, and you woul d have seen that you
need probabl e cause to arrest someone, probable cause of
wr ongdoi ng.

And you woul d have then éaid, wel |, we don't
have probabl e cause of wrongdoing, so you would have
pul | ed out Whren then, because Whren tal ked about
pretext. What VWhren woul d have told you is do not
conflate cases in which there's probable cause of
wrongdoing with cases in which the court has granted an
exenption fromthe probable cause --

JUSTICE ALITG  You m ght turn out --

CHI EF JUSTI CE ROBERTS: If you were witing

a law review article, you m ght have done that. But
we're tal king about an officer. | think the first thing
you would do is say, well, let ne see these materi al
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W tness statute cases, and what would he have found?

MR. GELERNT: Well, | think what he woul d
have found, Your Honor, is that the Court has not
specifically -- | grant that it has not specifically
ruled on the Fourth Amendnent, but what he woul d have
found in Barry and the other cases, is that the Court
repeatedly, repeatedly referred to statute as a neans of
securing testinony.

So | think the reasonable official would
have said to thenselves, well, it's clear under the
Fourth Amendnent that | don't have probable cause, but
maybe the statute is allowing nme to do it.

Now, first of all, it statute can't
aut hori ze a Fourth Anmendnent violatién. But putting
t hat aside, just a --

CHI EF JUSTI CE ROBERTS: But, again, you're
tal ki ng about the officer, he reads the statute and then
doesn't say, well, but maybe the statute's
unconstitutional, so | need to do nore research?

MR. GELERNT: Exactly, Your Honor. And |
t hi nk what the research woul d have been done, they woul d
have | ooked at Barry and all this Court's other cases
and woul d have specifically said it's to secure
testinmony, and then |I think a reasonable official would

have | ooked at the text of the statute, everything in
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the text of the statute is about securing testinony,

I ncl udi ng the deposition requirenent, you nmust be

rel eased if your deposition is taken, you nust have a
deposition.

All of those things do not suggest -- if the
governnment's interests could be sinply we want to hol d
this person because for preventive detention reasons,
none of the statute would nmake sense. | think that a
reasonabl e official could not have turned to this
statute and said, yes, |I'mlooking at the statute, and
it seenms like | can use it for whatever reason | want.

CHI EF JUSTI CE ROBERTS: So the eight --
ei ght judges taking the opposite position in the hearing
en banc bel ow were just being unreasénable? It woul d
have been unreasonable for an officer making this
determ nation to agree with eight judges fromthe Ninth
Circuit?

MR. GELERNT: | think, Your Honor, the --
M. Chief Justice, the only way | can answer that is to
say this Court has -- has never made determ nant of
whet her there are dissents. | nean, take the Brogue in
this Court, two justices of this Court descended on
nmerits and yet you still found that the | aw was clearly
est abl i shed.

CHI EF JUSTI CE ROBERTS: What we said in
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Wl son, |I'mquoting, judges -- when judges disagree on a
constitutional question, it is unfair to subject public
enpl oyees to noney damages for picking the |osing side
of the controversy.

MR. GELERNT: | nmean, but | think Brogue
goes the other way. Utimtely, all | can say,
M. Chief Justice, is | think that the -- the fact that
there were dissenters can't be dispositive, and
ultimately this --

CHI EF JUSTI CE ROBERTS: Well, | agree
with -- | agree with that, of course, but at the sane
time, it does seemthat you're inposing a very heavy
burden on the officers in this area when do you have a
situation where ei ght judges, when tﬁey conduct their
research, conme out the other way. And that type of
burden is particularly heavy when you're talking about
I f they guess wong, it conmes out of their pocket. And
If I"mthe officer in that situation, | say, well, |I'm
just not going to run the risk of, you know, having to
sell the house because | agreed with eight judges on the
Court of Appeals.

MR. GELERNT: Well, Your Honor, | think --
you know, of course, I'mnot sure it will actually cone
out of their pocket, but | get the crux of your point.

| do think ultimately, though, that this is a situation
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where a reasonable official would have had to say to
thenmselves: | can use this as preventative detention.
Because | want to be very clear about our position and
how narrow it is.

We woul d concede, for purposes of this
argument, that if they wanted to use this for dual
notives, then there would have been a real question
there. If they said, |ook, we want the testinony,
that's what the statute tal ks about, but we al so hope
t hat maybe sonmething else will conme out of it, that's a
cl osed question. But if they would have said to
t hemsel ves, which is all we're saying this case is
about, is: Look, we don't want this testinmony. In
Justice Breyer's hypothetical, there:s cl ear, objective
evidence. W don't want to use this testinony, perhaps
it's counterproductive in our case; we're not going to
use this testinmony, but we would like to hold the
person. | think that is very difficult for a reasonable
official to say to thenmselves, this statute grants ne
preventive detention powers.

| mean, | think you would be | ooking at a
statute going back to 1789 that this Court has
repeatedly commented on that is only about testinony.
You woul d be saying to yourself, this statute allows ne

to engage in preventive detention even though Congress
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has never passed a statute |ike that, Congress
specifically rejected preventive detention powers --

JUSTICE ALITG  You don't think that an
official reading all this Court's cases sayi ng
subj ective notivation is not proper in determ ning the
application of the Fourth Amendment would be able to
think that this would apply here, too? Subjective
notivation doesn't count here; what counts is whether
there's -- there are objective criteria that woul d
permt the detention?

MR. GELERNT: | don't think so, Justice
Alito, respectfully. | think when you pulled out Whren,
whi ch, of course, is this Court's |andmark deci sion on
pretext -- Whren could not have been\clearer. The Court
specifically said only an undi scerning reader woul d
conflate the two. And | think the conceptual point
Whren was nmaking is straightforward.

The Fourth Anmendnent says you need probable
cause or a violation of the law to arrest soneone. |f
t he governnment wants to walk in and ask for an exenption
fromthat standard and says, the reason we want the
exenption is because of the purpose of the arrest, then
the Court in Whren said, well, then they nust adhere to
the purpose. Oherwise, it's sinply an end-run about

t he probabl e cause.
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| nmean, consider two cases --

JUSTI CE SCALI A: But the Fourth Amendnent
doesn't say you need probable cause. There are
situations where you can conduct a search w thout
probabl e cause. There's the Terry search. There's
adm ni strative searches. There's a | ot of exceptions.

MR. GELERNT: Yes, Justice Scalia, but I
think -- well, the Terry -- the Terry stops, | think we
put to one side, because as the Court in Terry said and
as this Court has interpreted Terry, those were because
t hose were not full-scale arrests and the
adm ni strative -- sorry.

JUSTI CE SCALI A: Adm nistrative searches,
aut onobi | e searches, you know. \

MR. GELERNT: Absolutely, and those all fall
into the special needs category, and those were cases
you, Your Honor, in Whren distingui shed as conceptually
different than when there's probable cause of a
violation of |aw, because what you yourself said in
Whren was: Look, the governnent is asking for an
exenption fromthe traditional Fourth Amendnment standard
and they're saying the reason we want the exenption is
because of the purpose of our search.

You said, well, then, of course we're going

to hold the government to that purpose. They can't tell
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us, | ook, we don't want to neet the Fourth Amendnent
standard because of the purpose of what we're doing, but
then turn around and not adhere to the purpose.

And so if you had two cases, one where
there's probabl e cause of wongdoing and anot her case
where there wasn't, the judge would say fine to the
first one and then he would say to you, well, the second
one, you don't have probable cause. The only thing the
governnment could say at that point was, well, that's
true, but we're not trying to investigate or prosecute
t he person as in Dunaway. W have a different purpose.
Maybe it's adm nistrative. Mybe it's to secure
testinmony. Maybe it's a roadblock. Maybe it's
sonething else. And then if the Cbuft said, well, fine,
then go ahead and do that search on | ess than probable

cause, if that's your purpose, you couldn't turn around

t hen and not -- and then not adhere to that purpose. |
mean, | think that's what we're tal king about, is
t hat --

JUSTICE ALITO.  You seemto acknow edge t hat
in -- a dual notive case would not violate the Fourth
Amendment, or wouldn't necessarily violate the Fourth
Amendnment; isn't that right?

MR. GELERNT: Yes, Your Honor.

JUSTICE ALITO. Do you think that a
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reasonabl e official would appreciate, well, it's okay
for me to have a dual notive, but | have to stop and
think: Is nmy interest in investigating this individual
further the but-for cause of ny desire to get a materi al
wi tness warrant? Do you think that was apparent?

MR. GELERNT: | think it actually is, Your
Honor, and the reason is because |I think it's -- | think
it actually gives cushion to the reasonable official,
because | think once you are saying we want to secure
testinmony, it mght be very difficult, as the Chief
Justice was pointing out, to say, well, how | do know if
| could have ulterior notives or not? That m ght be a
very difficult situation.

But | think a reasonable\official -- this
Court's proposition that this Court would have to --
woul d have to bl ess, based on the allegations here are,
the official said, |ook, we think we can show
materiality and practicability because M. Al -Kidd is
taking a trip, he is being cooperative, but he is taking
atrip and he works for the sanme charity. W do not
want the testinmony. W can't use the testinmony in this
trial. The only reason we want to do it is to hold him
and we don't have probable cause of a violation of the
law. | think any reasonable official would have

under st ood that as preventive detention, and there --
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JUSTI CE KENNEDY: |'m not sure why that just
can't be resolved under the issue of materiality. The
magi strate asks the prosecutor why he wants to do this,
and he infers fromwhat the prosecutor said that -- just
what you say. Then it's not material. |It's not a case.

MR. GELERNT: That goes to the crux of, |
think, what is going on here. W have said that both
the Fourth Anmendnment and the materiality as well as
ot her parts of the statute would deal with it precisely.
The governnment's opening brief and throughout the |ower
courts said, no, it doesn't matter if you're going to
use the testinony or not or we have any intention.

We posed that hypothetical in our brief.

The governnent canme back and sai d, méll, maybe t hat
could be done with materiality. |If the governnent was
going to stick to their position, their conceptual
position, they would have cone back and said, | ook, the
obj ective conponents of materiality and of
practicability have been satisfied, because he's taking
atrip and he worked for the same charity, and who cares
whether -- so if the Court is prepared to put a limt
on, you have to use this for its stated purpose,
testinony, that's all we're asking for. | nean, the
case has changed now because of the concession that the

governnent's made on pages bottom of 15, top of 16,
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where they're now saying, yeah, that is a tough
situation, and maybe we can deal with that through the
statute. But that's all we're saying.

The Ninth Circuit understood this as a sole
noti ve case. The governnment understood it in their cert
petition and in their brief to this Court as a sole
notive case. We have said we think the anal ytical test
is a but-for, but we're prepared to go with sole notive,
and our allegations, our factual allegations, are
consistent. In the proposition, we are sinply saying,
we don't think this Court can bless it. You satisfy
practicability in sonme objective way; you don't care
whet her you're going to use the testinony, you may have
no use for it, but it's an end-run afound | ocki ng peopl e
up.

JUSTICE ALITO  Where did you all ege that
the desire to detain was the sole notive for this?

MR. GELERNT: Your Honor, | think that the
clearest allegations are at 111 and 112 and 154 of our
conplaint, in the joint appendi x. Wat we said is it
was not to secure testinmony. And | think the Ninth
Circuit certainly understood it that way at pages -- |
apol ogi ze -- 25A and 40A of the opinion. And the
governnment, in its cert petition and its brief,

understood it that way in saying, we don't know how the
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Ninth Circuit would deal with a m xed nmotive case,
clearly suggesting that the Ninth Circuit was a sole
notive case; and so again, all we are saying is it
cannot be that this statute be transformed into a
preventive detention statute, and I think particularly
so because the governnment after 9-11 specifically -- as
the green brief notes -- specifically asked Congress for
preventive detention power, and that power was deni ed.
What they granted was a very |limted 7-day hold only for
nonciti zens.

And so | think what we're tal king about in

many respects -- at a nmacro |level is a separation of
powers case as nmuch as a Fourth Amendnment. | think it's
not -- it's not dissimlar to the dialogue this Court

has been having in the Guantananpb cases with, |ook, you
need to go beyond the Fourth Amendnment; if you think you
need such a fundanental change to our country's
traditions, Congress is going to have to take the first
step, we'll look at it and there will be a back and
forth.

But here what happened was the preventive
detention powers were deni ed and yet the gover nment
still went ahead and used the material w tness statute.
And again, | can't stress enough that the governnent did

not raise an lgbal claimas to the plausibility of these
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all egations. Only nowin the reply brief where they're
-- they're trying to address a sole notive situation, or
a but-for, which is all we're asking this Court to

address, the governnent has now said the allegations are

I mpl ausi bl e.

| think that in many situations -- you know,
wth the absolute imunity point, if I could just turn
to that for a second -- the history, as you said,

Justice Kennedy, the governnment has conceded they don't
have a case on their side. W have plenty of cases in
whi ch, as the historians' brief points out, and as our
brief points out, in which there was not imunity for
the arrest of a -- for the arrest of a witness, which is
very different than calling a mﬂtnesé, Justice
Sot omayor .

And what we are tal king about here also is
t he governnent's burden. So | don't think that's
sonmet hing we could have -- we could have wai ved,
especially since the Ninth Circuit addressed it and put
t he governnent on notice that the governnent cane
forward with no historical evidence; and it's not
i nconsi stent with warrants generally.

As this Court nmade clear in Malley, it
surveyed the history of arrest warrants and said, | ook,

arrest warrants, there's no history; we're not going to
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grant absolute immunity for arrest warrants. |n Burns,
Justice Scalia pointed out that there is no history with
respect to search warrants, and | think the history with
respect to material witness warrants is even clearer.

So what we're tal king about is no history; we're talking
about a fairly ancillary and rarely used process to the
crimnal justice system and one we're tal king about
where there's sort of a unique confluence of factors
where you have soneone who is not the defendant in the
trial, who is a third party, and their liberty is being
deprived; and it's the type of statute that can be
abused. | nean, | think the governnent's whole point is
it's a dual -- it's a dual notive type statute; and so

t hat because it can be inherently abdsed, there has to
be sonme checks on it.

And this Court has never said that you would
have absolute imunity for all prosecutors in all cases.
We are certainly not raising a notive case with respect
to absolute imunity. What we are sinply applying is
the Court's test in absolute inmmunity, which is the
functional approach, you have to nmake that threshold
det erm nati on about whether sonething is investigative
or not; and | think that's the teachi ng of Buckl ey.

Take two witness interviews. They're the same act, but

t he prosecutor clearly can be engaged in interviews for
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di fferent reasons.

I n Buckley, it happened to be on those facts
the Court believed it was investigative, based on the
allegations in the conplaint. But what if it were 2
days before the presentnment to the grand jury? |It's
| i kely the prosecutor would have assumed he had probable
cause at that point and was prepping the w tnesses.

Those are two acts, but you have to | ook
behind them | think there's no way around | ooking
behind. The alternative, the flip side of what the
governnment's asking, is: rigidly categorize every
single act a prosecutor may undertake in this country
and say it's either wholly investigatory or wholly
prosecutorial. And | think that's a\very difficult
t est.

| think there's no reason why district
courts can't make an initial determi nation. | think
here in particular, Judge -- was in a unique position to
make the determ nation. He sat at the underlying trial
of Al -Hussayen, so he knew what testinony and what was
going on. He --

JUSTI CE SCALI A: You're -- you're going way
beyond what | thought you were arguing. You're saying
you al ways have to make that determ nation of good

faith, right? In -- in all cases, including when the
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prosecution is -- is accused of -- of bringing a
prosecution purely for harassnment purposes?

MR. GELERNT: No, Your Honor. And | -- | --
Justice Scalia, | apologize if nmy argument was going
beyond.

JUSTI CE SCALI A:  That's what | thought you
wer e sayi ng.

MR. GELERNT: | think what's going on here
is there's a unique set of factors with respect to
material wi tness, not the least of which is the history
with respect to both nmaterial wi tness arrests and
warrants generally, and | think there's been no
counter-history by the governnent. | think back --

JUSTICE ALITO W're deéling here with a
Bi vens action?

MR. GELERNT: Yes, Your Honor.

JUSTI CE ALITO.  Under what theory is the
hi story of immunity at sonme point in the 19th century
relevant to the scope of the immunity that should be
available in a -- in a Bivens action? MWhat's the theory
for that?

MR. GELERNT: Well, Your Honor, | think -- |
don't know that | have an i ndependent first principles
theory. | think this Court has said repeatedly that you

will keep the immunities coterm nous and you will | ook
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to the history in both cases. So that's the Butz case.

JUSTI CE ALITO. Does that make any sense? |
can understand it with respect to 1983, on the theory
t hat when Congress passed the predecessor of that
statute it inplicitly intended to adopt the immunities
that were available at the tinme; but when this Court
I nvented the Bivens claim-- in when -- 1971 or
what ever -- that the Court -- the Court was -- comm tted
Itself to recognizing only those inmmunities that were
avai l able at the tine when 1983 was adopted?

MR. GELERNT: | think, you know, part of
what the Court's answer is, it's a practical concern.
That it's just too difficult to have different
i munities, and the Court -- so the éburt has repeatedly
reaffirmed that, and | think froma policy standpoint, a
practical standpoint, it's felt that that's the right
anal ysis, and there has to be sonme way to tether the
I mmunity analysis; and history is ultimately, | think --
what the Court has said it's a necessary though not
sufficient, and that once you sort of unnoor it from
hi story, it becones very difficult to keep the two.

So | think what we're tal king about here is
a -- a statute that had enornous consequences. It's
third parties who have been cooperative, even, who have

done nothing wong, that end up in jail, and to say that
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there is going to be absolute imunity is very
dangerous. This Court has repeatedly said that the
thumb has to be on the scal e agai nst absolute i munity.
That's an extraordinary protection, and if there's
anywhere where there needs to not be conplete

i nsulation, it would be where you have third parties,
and -- who are going to jail.

The only other case, prosecutorial imunity
case this Court has had where it was a third party and
not the actual defendant was Mtchell, and the Court
deni ed absolute imunity.

All the other cases, some of which you have
deni ed absolute imunity, sonme of which you have
granted, it's been the defendant in fhe full judicial
process. Here we're talking about third parties after
9-11 who repeatedly went to jail. | think the
al l egations are very clear that it's at |east but-for --
we think sole -- but certainly far nore than dua
notive. People were held -- half the people were held
nore than 30 days, even though the statutory presunption
is 10 days. Many people were held for nonths. They
were arrested at gunpoint. They were not inmunized;
hal f the people were not called to testify.

It went on in cities all over the country,

peopl e being held under horrendous conditions for | ong

47
Alderson Reporting Company



|_\

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

periods of time, interrogated about their own
activities.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

General, you have 10 m nutes remaining.

REBUTTAL ARGUMENT OF GENERAL NEAL KUMAR KATYAL
ON BEHALF OF THE PETI TI ONER

GENERAL KATYAL: Thank you. This is a
sinple case. |It's not about Guantanano, it's not about
separation of powers, it's about one sinple thing:
shoul d we al |l ow damages acti ons agai nst an Attorney
General of the United States and ultimately AUSAs for
doing their job, when they're alleged to have a bad
notive?

If I could start with thé Chi ef Justice's
poi nt about the cost of these lawsuits and all ow ng them
to proceed. M friend on the other side says, well, but
this will be a small, rare case, an isol ated exanpl e,
but I don't think that's true. | think if you all ow
their notivation argunent to -- to -- to pierce absolute
I mmunity, you will have this in every case or near every
case. 95 to 96 percent of Federal cases are resolved by
pl ea agreenents. So there isn't someone who is actually
called at trial. You could allege it in any of those
cases.

And particularly when you | ace on to that
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what ny friend has said is a disturbing, quote,
"national pattern of abuse" of the material wtness
statute, sonething which we --with which we vigorously
di sagree, but if you could add the fact that soneone

wasn't called on in a trial to that national pattern,

then you'll be having these danmages actions quite a bit
of the tinme. Now he says don't worry, it will only be a
few hundred of these |awsuits. Well, |eaving apart the

fact that that excludes inmm gration cases and excl udes
the States' cases, as Justice Kennedy said, a few
hundred | awsuits just at the Federal |evel filed against
the Attorney General ?

JUSTI CE Gl NSBURG: General Katyal, there are
sone el enents of this picture that afe very disturbing,
and we are tal king about the Attorney General and the
Attorney General's imunity. But there are allegations
here that this man was kept awake, the lights shining in
his cell for 24 hours, kept wi thout clothes. Now that
doesn't sound |ike the way one would treat sonmeone whose
testinmony you want. |s there a renedy that he has for
t hat obvi ous m streatnent?

GENERAL KATYAL: Justice G nsburg, with
respect to that whole set of questions, conditions of
confinement, that isn't before the Court right now.

VWhat is before the Court is -- is exclusively Fourth
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Amendnment concerns. Now, M. Al-Kidd did sue other
peopl e, including the warden who was responsi ble for
that, and | think that there have been other ancillary
litigation with -- with respect to that, but to hold
either the Attorney General or prosecutors liable is
sonet hing that would, | think, ultimately open the door
to, at least there are a few hundred |awsuits at the
Federal level if not nore.

JUSTICE BREYER: | would |ike to go back to
the statute. If an officer fills out an affidavit for a
search and says there were drugs in the house, so | want
to search it, and it turns out he was |lying, you would
have a damages action?

GENERAL KATYAL: The off{cer - -

JUSTI CE BREYER: Yes, yes.

GENERAL KATYAL: -- you have -- you
potentially have a danages agai nst the officer, not
agai nst the prosecutor?

JUSTI CE BREYER: No, no. [|'msaying the
of ficer, because he told a lie.

GENERAL KATYAL: Yes.

JUSTI CE BREYER: All right. Now here it
says that the person filling out the affidavit has to
say he is a material witness. So suppose that the

plaintiffs were to prove that the individual who signed
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that was not telling the truth in saying he is a
material instant -- w tness because not just but for,
but there was no possibility he would call this

I ndi vidual, none. And that's what they have to prove.
It's really very hard burden of proof.

Now, one, would that interfere significantly
with |aw enforcenent? And, two, how do you distinguish
it fromthe drug case?

GENERAL KATYAL: Justice Breyer, |'m not
sure if your hypothetical has it as the prosecutor who
is filing the affidavit and lying or the agent. If it
Is the agent, | don't think that is sonething as to
whi ch absolute inmunity, that's Malley v. Briggs and a
whole |line of cases. Qualified innuﬁity, of course,
woul d, and i ndeed those clains are pending in this --

JUSTI CE BREYER: But in the case of the
agent, you're prepared to say that we will allow the
plaintiff to go into his notive to the extent that the
plaintiff can show there is no possibility he intended

to call this individual?

GENERAL KATYAL: | think that at |east for
purposes -- | would say there is at |east no absol ute
I munity prohibition against that. There may be -- may

be rel evant under other |ines of authority.

But with respect to ny friend s point about
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your hypothetical in which he said that there -- you
know, the governnent isn't sticking to its position or
sonething like that, | just want to be clear. Qur
position is for the Fourth Amendnent, it doesn't look to
subj ective notivations at all. That's Whren and Bri gham
City and the |like, but the statute in 3144 does have

saf eguards, prophylactic safeguards to guard agai nst the
type of abuse that | think several justices have

menti oned today. So that you could only detain soneone
so long as their release wouldn't result in a failure of
justice and the Ilike.

My friend also said that -- that there's no
hi storical precedent for this. | would urge the Court
to | ook at the 1846 statute, which d{dn't require
failure to conply before a witness was brought in on a
material wtness warrant and it didn't -- and it had
sureties init. | don't think what the governnent is
doing here is any different.

Maybe I'11 just nmake one final point,
pi cking up on what Justice Alito said about the
all egations in this very case, because | don't think if
you | ook at the conplaint that the allegations in this
case prove either that the Attorney General or the |ine
AUSA had a single notive. This is fleshed out at pages

17 to 19 of our reply brief. At best, they're
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consistent with their newly m nted standard, a dual
notive standard.

And given that, | think that the conpl aint
would fall on their own termnms, and indeed that |law --
that line that they're proposing, a but-for causation
line, would be extrenmely difficult to apply in practice
and would ultimtely lead to | awsuits fil ed agai nst
attorneys general and line prosecutors alike.

If there are no further questions --

CHI EF JUSTI CE ROBERTS: Thank you, General.

The case is submtted.

(Wher eupon, at 12:14 p.m, the case in the

above-entitled mtter was submtted.)
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