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I N THE SUPREME COURT OF THE UNI TED STATES
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STATE, ET AL.
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at 10:03 a. m
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PROCEEDI NGS
(10: 03 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argunment first this nmorning in Case 10-238, Arizona Free
Enterprise Club's Freedom Club PAC v. Bennett and the
consol i dated case.

M. Maurer.

ORAL ARGUMENT OF W LLIAM R. MAURER
ON BEHALF OF THE PETI TI ONERS

MR. MAURER: M. Chief Justice, and may it
pl ease the Court:

This case is about whether the governnent
may insert itself into elections and mani pul ate canpai gn
spending to favor its preferred cand{dates. Ari zona
does this in a manner that is even nore burdensome to
free speech than the law at issue in Davis v. FEC
Ari zona burdens the |law of three groups that pose no
threat of corruption under this Court's precedents:
| ndependent expenditure groups, self-financed
candi dates, and candi dates who rai se private funds under
one of the lowest contribution limts in the Nation.

Under Davis v. FEC and this Court's
wel | - establ i shed precedents, the matching funds
provi sion is unconstitutional and should be struck down.

JUSTI CE GINSBURG: M. Maurer, you -- you

4
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don't have any objection, you wouldn't have any
objection, if Arizona trebled the amount at the outset?
In other words, there was a maxi num anount, the
so-called matching funds; if it were given all in one
| ump and the publicly funded candi date was told, give it
back if you don't use it, that would be okay?

MR. MAURER: That would be constitutional
under Davis, Your Honor.

This case is not about whether the State of
Arizona may provide canpaign financing using public
funds, nor is it about whether -- the ability of Arizona
to ensure that those who receive the public funds can
run effective canpaigns. What this case is about is
whet her the governnent can turn ny aét of speaking into
the vehicle by which ny political opponents benefit with
di rect governnent subsi dies.

JUSTI CE KAGAN: Could | try to understand
that argunent a little bit better, M. Maurer?
Suppose -- and | know that you think this is not the
case, but just bear with the hypothetical. Suppose that
there were, in fact, no deterrent effect on your speech
or on the speech of any candidate; in other words, that
peopl e thought, well, you know, | would rather be --
have nme be the only person who tal ks, but -- but I would

rather talk than be silent, even if it means ny opponent

5
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can talk, too, so that there's no deterrent effect from
this | aw what soever.

Woul d there still be a constitutiona
obj ecti on?

MR. MAURER: Your Honor, in Davis this Court
recogni zed that a trigger like this, a -- the |aw that
turns the choice of -- ny choice to speak effectively
i nto fundraising advantages for my opponents constitutes
a substantial burden. So even if candidates continue to
speak, the |law constitutes a substantial burden on their
speech.

JUSTI CE KAGAN:  Well, it constitutes a

substanti al burden, so even if every single person nakes

a choice, yes, | want to continue to\speak, It does not
chill any speak -- any speech. | suppose |I'm not sure
what it means to constitute a substantial burden if, in
fact, the | aw does not chill speech.

MR. MAURER: Well, Your -- Your Honor, this

Court in Davis recognized that when the governnment
reaches into a canpaign and attenpts to mani pul ate
canpaign financing in order to -- in order to basically
ef fectuate the outcome, that constitutes a -- an
illegitimte governmental purpose.

JUSTI CE SCALIA: M. Murer, suppose --

suppose the governnent inposes a fine of $500 for al

6
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political speech, and people nonetheless continue to
engage in political speech and pay the $500. Wbuld that
make the $500 penalty for political speech
constitutional?

MR. MAURER: No, it would not, Your Honor.

JUSTI CE KAGAN: But, in fact, there's no
such restriction here, is there, M. Maurer? There's no
restriction at all here; it's nmore speech all the way
around?

MR. MAURER: | woul d disagree with that,
respectfully, Your Honor. There is a restriction here.
Every time an independent expenditure group or a
privately financed candi date speaks above a certain
anmount, the governnent creates real 5ena|ties for them
to have engaged in unfettered political expression.

JUSTI CE KAGAN: Well, doesn't the governnent
actually just give a selective subsidy? It's not a
penalty, it's just saying, in order to -- to run an
effective public financing system when you speak, we're
going to give a subsidy over a certain ampbunt. So the
trigger does not trigger a penalty; it triggers a
subsi dy.

MR. MAURER: Your Honor, in Davis, this
Court recognized that in the context of conpetitive

el ections, which are a zero-sum ganme, what benefits one
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candidate will burden, necessarily, or harmthe other
candi dat e.

JUSTI CE SCALIA: Didn't they call it a

subsidy in Davis? | -- if | recall the argunent,
think that's what -- what it was characterized as there,
too. Did they characterize it as a penalty? | doubt

it.

MR. MAURER: In fact, it was not a subsidy
i n Davis, Your Honor. The -- the effect of this lawis
consi derably harsher than the |law at issue in Davis. In
Davis, the non-mllionaires' candidate still had to go
out and actually raise the funds that the MIIlionaires
Amendnent permtted himto raise. In this case, the |aw
provi des direct governnent subsidies; based on ny act of
speaking, to nmy political opponents.

JUSTI CE KAGAN: There is, though, a
significant difference between Davis and this case.
VWhat the expenditure triggered in Davis was a
discrimnatory restriction that would never be all owed
in and of itself. \What the law triggers here is
sonet hing that, as Justice G nsburg said, the governnent
could do fromthe get-go, which is subsidize the speech
of a candi date who decides to participate in a public
financing system

MR. MAURER: Well, Your Honor, the -- |

8
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woul d point out that independent expenditure groups do
not have that choice of participating in the subsidy or
not. So to the extent that Davis relied on the fact
that there was a discrimnatory treatnment of speakers in
the sanme race, this case -- this law replicates and
actually exacerbates the harmthat was at issue in

Davi s.

JUSTI CE KAGAN: But there's no particul ar
as-applied challenge fromindependent speakers in this
| awsuit, is there?

MR. MAURER: Yes, there is, Your Honor. |
represent two i ndependent expenditure groups.

JUSTI CE KAGAN:. My -- ny understandi ng was
that the suit was brought as a faciaf chall enge to the
entire | aw

MR. MAURER: This is a facial and as-applied
chal I enge, Your Honor.

JUSTI CE KENNEDY: In -- in this case, do you
think the law is content-neutral within its own
uni verse, which applies just to political speech, so
it's not content-neutral in that sense? But within the
schenme that it sets up, is it content-neutral?

MR. MAURER: Absol utely not, Your Honor.

JUSTI CE KENNEDY: \hy?

MR. MAURER: Because the only thing that

9
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will trigger matching funds, particularly for

I ndependent expenditure groups, is the content of the
message. |If an independent expenditure group speaks in
favor of a privately financed candi date, they will not
trigger matching funds. |If they speak against a
publicly financed candi date, they will trigger matching
funds. That not is only content-based; it is also a
rejection of the standard this Court enunciated in
Citizens United that the government cannot nake

di stingui shing burdens on the basis of an identity of a

speaker.

JUSTI CE KENNEDY: In Justice G nshurg's
hypot hetical -- I'mstill trying to think about --
suppose there is one candi date for tﬁe -- for the pink

party, and then three candidates for the orange party,
and all three candidates for the orange party received
the lunp sum Justice G nsburg was tal king about. But
there's only one candidate on the other side, and he has
to face, or she has to face, three.

I's that constitutional ?

MR. MAURER: It would not be -- I'msorry.
It would be constitutional under Davis. And | -- and |
t hi nk that the point, Your Honor, is reflected --

JUSTI CE SCALIA: | didn't understand the

hypothetical. | really didn't.
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JUSTI CE KENNEDY: One person is on one side;
three people are on the other side. And under the
Arizona law, if the three people on the other side are
all participating candi dates, each of them gets a bonus
if there's only one person speaking on behalf of the
non-participating candi date, right?

MR. MAURER: Yes, that's absolutely true.

JUSTI CE KENNEDY: All right. So $10,000 by
t he non-participating candi date triggers off $30, 000
agai nst hi nf

MR. MAURER: That's exactly right.

JUSTI CE KENNEDY: All right. In Justice
G nsburg's hypothetical, wouldn't you have the sanme
problemin different ternms, in that 6ne candi date faces
three people, all of whom are funded by the -- by the
gover nment ?

MR. MAURER: Well, this case is not
chal  enging a public financing system and --

JUSTI CE KENNEDY: |'mjust asking as a
t heoretical matter whether there would be a
constitutional problemin the case that | put under
Justice G nsbhurg's hypothetical

MR. MAURER: Not under Davis, Your Honor.

JUSTI CE Gl NSBURG: How about not under

Buckl ey?

11
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JUSTI CE KENNEDY: How about under the First
Amendnment ?

MR. MAURER: There may be -- there may be
I nstances where a public financing lawis so |opsided
that it creates a coercive effect, and Buckley was quite
clear that one of the things that was acceptabl e about
the public financing systemat issue in that case was
that it was voluntary.

But in this case, we're dealing with a very
different type of First Amendnent harm The trigger
matters, Your Honors. It is, in fact, determ native.

It is exactly the same kind of trigger --

JUSTI CE GINSBURG: | thought that the point
of Buckl ey was that the public fundiﬁg, whi ch you can
accept or reject, the justification for it was that it
i ncreased rather than decreased speech. And the -- |
think you were quite right in recognizing that matching
funds, this Court has said, do not conflict with the --
with the First Amendnent.

MR. MAURER:  Your Honor, if I -- if | had
said that, | was m staken.

JUSTI CE G NSBURG: Not matching funds.
Publ i ¢ fundi ng.

MR. MAURER: ©Ch, okay.

JUSTI CE GI NSBURG: Public funding. And so

12
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if it turns out that the States -- public funding isn't
bei ng used because -- because the limts are |ow, and
yet the, the State wants to conserve the public fisc.
So instead of just increasing the anmount at the outset,
it says the -- the -- the object is the same, but we're
econom zing by not giving it out in one lunp sum we're
giving it out in installnents.
MR. MAURER: Your Honor, in Riley v.

Nati onal Federation of the Blind, this Court recognized

that -- that the governnment cannot sacrifice speech for
efficiency, and what -- if -- if we accept the hol ding
of Davis v. FEC and accept that that is still a holding

that is viable under the First Anmendment, then what
the -- the position of the Respondenfs is, is that they,
in fact, can sacrifice free speech in order to be nore
efficient, but --

JUSTI CE BREYER: Can you -- can you tell ne
on that, because | take it you agree with Justice
G nsburg about Buckley. [In Buckley the Court says,
public financing is a neans of elimnating the inproper
i nfluence of large private corporations, furthers a
significant governnment interest.

We both agree that's what it says?

MR. MAURER: Yes, that's what Buckl ey says,

Your Honor.

13
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JUSTICE BREYER: | take it that's what it
means. All right.

Now, your objection is how nmuch do they pay.

MR. MAURER:  No.

JUSTI CE BREYER: Here they have a trigger,
not -- not quantitatively. But here they say it's okay
to finance a public candidate publicly, okay to do that.
Now, what we're going to do is give thema mllion
dollars to start with, up to $3 mllion to spend,
dependi ng on how nmuch their opponents spend. Now, you
think that's unconstitutional ?

My question to you is, what would be a
constitutional systemin your opinion?

MR. MAURER: Your Honor .

JUSTI CE BREYER: That woul d be hel pful.

MR. MAURER: Your Honor, in Buckley this
Court recognized --

JUSTICE BREYER: |I'mnot interested in
Buckley. I'minterested in your opinion. You object to
t he amount being paid in installnments. What, in your
opi nion, would be a constitutional systen? | don't need
to repeat ny question, which I just did, but I want that
answer, your answer to that.

JUSTI CE SCALI A: | assune your opinion can

be based upon Buckl ey, however.

14
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

(Laughter.)

MR. MAURER: Yes, the presidential financing
systemis constitutional, Your Honor. And | would
also -- | would also respectfully disagree with your
characteri zation that the -- the nature of our objection
has to do with the fact that our opponents are receiving
noney.

The problem here is not that our -- the
opponents of ny clients are receiving noney. It's what
triggers that, and what triggers that is my exercise of
my free speech rights.

JUSTICE ALITO. Wuld there be anything
unconstitutional about a systemthat worked roughly like
this? At the beginning -- at sone pdint prior to each
el ection cycle, the comm ssion that supervises this |aw
woul d make a cal cul ati on about how nmuch noney woul d be
needed for a candidate in a gubernatorial race or a
State senate race or an assenbly race, if that's what
it's called in Arizona, to get that candi date's nessage
out to the electorate, and that would be the amunt of
t he public funding, period.

MR. MAURER: That would be a constitutional
system Your Honor. There is no constitutiona
objection or at |least we're not raising any

constitutional objection to the idea that there is a --

15
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t hat public financing means that people can't run
effective races. You can have a public financing system
with sufficient funds to run an effective race. But
what you cannot do is exactly what Arizona has done,
which is turn nmy act of speaking into the vehicle by
which ny political opponents benefit.

JUSTI CE KAGAN: But that's interesting,

M. Maurer, because |I don't see all that nuch of a

di fference between Justice Alito's hypothetical and the
facts here. In other words, you said that Justice
Alito's hypothetical would be constitutional, even

t hough under Justice Alito's hypothetical the State is
trying to figure out how much noney it takes to run a
conpetitive race and giving people mﬁo enter the public
financing systemthat anmount of noney. That's exactly
what the State is doing here, but it's doing it in
actually a nore accurate way.

So if Justice Alito's hypothetical is
constitutional, why isn't this? They're both trying to
do the sanme thing, which is to put sufficient noney in
t he hands of people who enter the public financing
systemin order to run a conpetitive race.

MR. MAURER: Your Honor, one of the things
that woul d distinguish that is that it -- Justice

Alito's hypothetical conpletely divorces the amunt of
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the grant fromny political activity or the political
activity of people who don't want to or cannot take
public funds in Arizona.

JUSTI CE KAGAN.  Well, | think, to the
contrary, in Justice Alito's hypothetical, just the
State is estimting how nuch a person will spend. Here
the State is neasuring how nuch a person will spend.

The only difference is that one is nore accurate than
t he ot her.

MR. MAURER: Your Honor, | believe the
distinction would lie in the fact that the purpose of
this law is not to provide necessarily the ability of
candidates to run effective publicly financed canpai gns.
The purpose of this lawis to limt épending in
el ections and to level the playing field. Justice
Alito's hypothetical --

JUSTI CE KAGAN: | think the purpose of this
law is to prevent corruption. That's what the purpose
of all public financing systens are.

MR. MAURER: Your Honor, | would
respectfully disagree that the purpose of this lawis to
prevent corruption, and | would like to read fromthe
executive director of the Clean Elections Conm ssion who
said that: "It cannot be disputed that the purpose of

the Clean Elections Act is to equalize the playing field
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and to give participating candi dates equal opportunity
to get their message out," which is at Joint Appendi x
236.

JUSTI CE KAGAN:  Well, M. Murer, sone
peopl e may use certain buzz words and ot her people don't
use those buzz words, but isn't it true that for 40
years what public financing systens have been based upon
is the idea that when there is a | ot of private nobney
floating around the political system that candi dates
and then public office holders get beholden to various
peopl e who are giving that noney and nmake actions based
on how nuch they receive fromthose people, and that's
the idea of a public financing systemis to try to
prevent that? \

MR. MAURER: Well, that is the basis of
public financing systens in general, but this system
does not actually address that because this Court --

JUSTI CE SCALI A: We have the contrary argue
here. |'msure that in some of the public financing
cases that we've heard argued, it was asserted that the
purpose was to level the playing field, and that that
was an entirely valid purpose. |'munaware that al
public financing | aws have had as their purpose sinply
to avoid corruption.

VMR. MAURER: Your Honor, it -- when this |aw

18
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was pronoted, when it was drafted, when it was
propagated and -- and -- and canpai gned about to the
people of the State of Arizona, it was presented as
doing two things: Leveling the playing field and
limting spending in canpaigns.

It wasn't until this Court's decision in --
in Davis that the State of Arizona suddenly discovered
that the purpose of the | aw was actually to fight
corruption or the primary purpose was to actually fight
corruption.

JUSTI CE GI NSBURG: What about all the
background, there had been a number of scandals in
Arizona, there had been vote buying? | thought that
that was part of the origin of this famn was not as you
now say had nothing to do with corruption. | thought it
enmerged out of that, those startling incidents of people
actually selling their votes.

MR. MAURER: Well, they were selling their
votes for outright bribes, Your Honor. They weren't
selling them for canpaign contributions. And if this
| aw was ai ned at the single narrow exception that this
Court recognized to the -- to the general principle that
restrictions on political activity violate the First
Amendnment, then they would not have structured this | aw

in the way that they did, which is to burden the speech
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of three political speakers that pose no threat of
corruption under this Court's precedents. It's --

JUSTI CE SOTOVAYOR: Counsel, you keep --
| -- | just want to understand exactly what you claim
t he burden is, because | thought that what the circuit
and the courts below said was that there was no evidence
t hat any candi date actually didn't speak or didn't fund
rai se because of this law. There's sonme clains to the
contrary in your briefs before us, but |'ve | ooked for
t hat below, and there doesn't appear to be any record of
t hat .

So, I'"'mgoing to start fromthat -- that
assunmption, that there was no evidence in the courts
bel ow t hat any candi date stopped speéking because of or
st opped coll ecting noney because of this. So exactly
what is the burden otherwi se? What are you claimng the
burden is? The burden is that the -- that the
governnment is choosing to give sonmeone el se noney?

MR. MAURER: No, Your Honor. First, | would
respectfully disagree with the characterization of the
Ninth Circuit of the evidence produced at the district
court. There was consi derabl e evidence of people not
maki ng expenditures, of slow ng their fund-raising,
as -- as one of ny clients put it, to a craw in order

to avoid triggering matching funds. But even if that

20
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were relevant, the -- or even if that -- that materi al
did not exist, in Davis this Court recognized that the
i nherent structure of the Act constitutes a substanti al
burden on speech because it presents the choice of
having to either engage --

JUSTI CE SOTOVAYOR: | -- | want to go, not
rely on Davis, but just articulate for nme, assum ng ny
hypot hetical, the burden is that you have to del ay
fund-raising or delay expenditures because you're
choosing to do so.

MR. MAURER: We are not choosing to do so.
We're -- we are being coerced into do -- doing so by the
gover nment .

JUSTI CE SOTOVAYOR:  No, {f you spend it --
i f you spend it at the time you want to, you collect it
at the tinme you want, no one's -- the law s not telling
you not to do it. You find it an advantage not to do
it, correct?

MR. MAURER:  No.

JUSTI CE SOTOVAYOR: Because your opponent
won't speak as | oud and won't respond, correct?

MR. MAURER: | -- | would respectfully
di sagree, Your Honor. What the harmin del ayi ng your
speech is that in order to mnimze the -- the

triggering of substantial, and I would -- | would al so
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add unfair benefits to a publicly financed candi date
based on one's act of unfettered political expression,
candi dat es and i ndependent expenditure groups al
testified, all the Petitioners testified that they

del ayed speaking in order to mnimze the effect of
mat chi ng funds, and the --

JUSTICE ALITO  Suppose the -- suppose the
Court after this argument sent you a letter saying if
you would like to file an additional brief, you have the
opportunity to do so, and we're not going to allow your
opponent to file a brief. Wuld you take advant age of
t hat opportunity?

MR. MAURER: All thing -- all else things
bei ng equal, yes, Your Honor. \

JUSTICE ALITO Now, if we said you can file
an extra brief, but if you do that your opponent will
al so be able to file an extra brief. Wuld that figure
i n your thinking?

MR. MAURER: It certainly would, Your Honor;
and under Arizona's system if you applied Arizona's
systemto this hypothetical, not only would M. Phillips
be able to file an additional brief, but the State of
Arizona would be able to file an additional brief, and
the Solicitor General's office would be able to file an

additional brief, and anyone who wei ghed in on the other
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side would be able to file an additional brief.

That's the very nature of this law, in that
it creates -- it is entirely structured to create
di sincentives, as the proponents of this act were quite
clear, it was to create disincentives on peopl e speaking
or engaging in political activity nore than the
gover nment preferred.

JUSTI CE KENNEDY: Do you think it would be a
fair characterization of this lawto say that its
purpose and its effect are to produce | ess speech in
political canpaigns?

MR. MAURER: | believe that that is a -- a
goal, and | believe that's the effect. The entire --
the entire notivation of this |aw waé tolimt the --
limt spending in leveling the playing field. Limting
spendi ng indicates that they wanted | ess political
speech in the State of Arizona, and that's what they've
got .

JUSTI CE BREYER: Do you think that if Joe
Sm th doesn't have much noney, takes public finance at
all, that that could discourage sone other people, Brown
and Johnson, from running?

MR. MAURER: No, | don't believe so.

JUSTI CE BREYER: No, there's not -- it's not
going to -- it's not going to be a situation where
23
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government paying a mllion dollars to Smth to help him

I n the canpai gn woul d di scourage sone other person from

runni ng?

MR. MAURER: | don't believe so, Your Honor.
It -- it's not --

JUSTICE BREYER: |If we -- if we say, you can

file a brief and if you do, other people can file, is
that ny -- forget the briefs. I1t's too farfetched.

(Laughter.)

JUSTI CE SCALIA: It's very clear, however.

(Laughter.)

JUSTI CE BREYER: | did -- 1 did think you
woul d give the other answer, to tell you the truth,
because | just don't see why givVving éonebody a mllion
dol l ars m ght not discourage a -- a poorer candi date
from runni ng.

MR. MAURER: Well, Your Honor, the courts
t hat have | ooked at public financing systens, including
t he Buckl ey court, noticed or were made cl ear that one
of the things that constitutes a constitutional public
financing systemis its voluntariness. At certain
mar gi ns - -

JUSTI CE BREYER: No, no. Joe, the guy who
wants it, it's voluntary for him but his opponents

can't do anythi ng about that.
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" mjust saying Joe takes the npbney, so
Brown and Smith say: Oh ny God, he has a mllion
dollars, forget it. 1'll stay home. | won't run.

MR. MAURER: Well --

JUSTI CE BREYER: And you say that just
doesn't happen?

MR. MAURER: I --

JUSTI CE BREYER: Never happens? Ckay.

MR. MAURER: | --

JUSTI CE BREYER: And | gather that people
who have | ooked into the Arizona schene al so say what
you think will happen never happens, either.

MR. MAURER: Your -- Your Honor --

JUSTI CE BREYER: So shoufd we | ook at both
i nstances?

MR. MAURER:  Your Honor, it's not the
question of people being dissuaded fromrunni ng because
their opponent may be able to nmount an effective
canpaign. The issue is the governnent turning ny speech
into the vehicle by which nmy entire political nmessage is
under cut .

And if there are no further questions, | would
like to reserve the remainder of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Phillips.
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ORAL ARGUMENT OF BRADLEY S. PHILLIPS
ON BEHALF OF THE RESPONDENTS

MR. PHILLIPS: M. Chief Justice, and may it
pl ease the Court:

Public funding of elections results in nore
speech and nore el ectoral conpetition and directly
furthers the governnent's conpelling interest in
conbatting real and apparent corruption in politics.
There was a suggestion in response, | believe, to
Justice Kagan's question that this | aw was not intended
to conmbat corruption, but | --

CHI EF JUSTI CE ROBERTS: But counsel, how --
the supposition that it results in nore speech, let's
take the independent expenditure exaﬁple. You' ve got
one candi date runni ng agai nst three others. There's an
i ndependent expenditure on behalf of the one candi date.
That nmeans, say $10,000. That neans each of the other
three get $10,000 of their own. Now, that m ght pronote
nore speech, but the effect may well be for the
I ndependent expenditure to say, |I'mnot going to spend
t he noney, and so the other candi dates don't get the
noney and you have | ess speech.

MR, PHI LLIPS: Well, Your Honor, it would
result in nore speech certainly if all the candi dates

got the $10,000. There's no evidence in the record of

26
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

anyone actually not spendi ng, any independent group not
spendi ng noney either in that circunmstance or any other
ci rcumst ance.

CHI EF JUSTI CE ROBERTS: How woul d you --
what woul d that evidence | ook Iike?

MR. PHILLIPS: The evidence would -- would
sinmply ook -- plausibly, even just soneone saying that
they didn't spend noney because of that, although that
woul d be not very hard evidence. But there isn't even
that sort of evidence with respect to i ndependent groups
here, Your Honor. And it makes sense, Your Honor --

CHI EF JUSTI CE ROBERTS: Well, other than

sonebody saying it, I'mjust curious what the evidence
woul d look like. You're -- it's -- you're proving a
negative. You're saying, well, this person didn't do

sonet hi ng because of this, and that's pretty hard to do.
MR. PHILLIPS: | -- that's possibly true,

Your Honor. The statistical data, however, here

I ndi cates that individual expenditures have in fact gone

up since the inplenentation of matching funds in

Arizona. That obviously doesn't directly address the

t hree-candi date situation, | acknow edge that. But

there's no evidence that independent expenditures have

been suppressed at all, Your Honor. And | would -- |

t hi nk the question here, Your Honor, is --
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JUSTI CE SCALIA: My | ask howit -- howit
conbats corruption unless it suppresses |arge
contributions --

MR. PHI LLIPS: It conbats --

JUSTI CE SCALIA: -- by certain entities? |
mean, | can understand you say, well, it will stop big
donors fromgiving $10 mllion to sonebody's canpai gn
and having that person in his pocket. But that -- that
donor is still going to have that -- that senator or

whoever it is just as nuch indebted to himif he gives

$10 mllion, regardl ess of whether everybody el se gets
$10 mllion as well.

How does it -- how does it conbat corruption
unl ess -- unless the other side is cdrrect that its

whol e purpose is to suppress the contribution of $10
mllion, to make it unworthwhile for anybody to give $10
mllion?

MR. PHI LLIPS: Your Honor, Arizona's
triggered matchi ng funds provision conmbats corruption in
t he same manner that public funding conmbats corruption,
because that -- the law is designed to encourage
candi dates to accept public funding because it offers a
vi abl e public funding option to them while conserving
the State's resources. And public funding serves the

anticorruption rationale in tw fundamental ways.

28
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

First, it frees the candi dates who accept public funding
fromthe need to accept potentially corrupting private
contributions.

JUSTICE ALITGO Well, there are States that
have public funding w thout having a matching fund
provision. | would appreciate it if you would conpare
these two regines. The first is exactly what Arizona
has now. The second is exactly what Arizona has now
m nus the matching fund provision. So under the second
one you have very strict contribution |imts, and you
have reporting of all contributions. Now, why does the
addi tion of the matching fund provision serve an
anticorruption interest?

MR. PHI LLIPS: Well, Youf Honor, | think for
the same reasons | think that are inplicit in the
Buckl ey Court's uphol ding of public funding at the same
time that the Court upheld contribution limts and
di scl osure requirenments, | think inplicitly therefore
hol di ng that the three could go together, serving the
anticorruption interests. And I think it does that,
first, by, first by -- first by freeing, as | said,
freeing the publicly funded candi dates fromthe need
even to take the limted privately -- private
contributions that would be allowed under the |aw, and

which this Court has never held there's a m ni mum at
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whi ch that no | onger conceivably becones corrupting.

But secondly, it -- it conmbats corruption by
provi ding for nore candi dates running, nore political
speech, and nore el ectoral conpetition, all of which
have happened in Arizona. And where you have nore
candi dates and nore el ectoral conpetition, you have | ess
-- you are going to have |less corruption. The record --

CHI EF JUSTICE ROBERTS: So -- so the idea is
this is a way of encouraging candi dates to take the
public financing, right?

MR. PHILLIPS: Yes.

CHI EF JUSTI CE ROBERTS: Would it encourage
nore candi dates to do that if you doubl ed the anmount
t hat was avail able for every additioﬁal amount that the
privately financed candi date spends? He spends $1, 000
over the amount and the publicly financed candi date gets
$2,000. A lot nore people are going to do the publicly
financing route if that were the case.

MR. PHILLIPS: It would encourage them nore,
Your Honor. It's not our contention that anything that
a State or Congress did to encourage public funding
woul d necessarily be constitutional. | think the
question would be different if it were a two to one or,
to make a nore stark contrast, a ten to one match. |

think that would raise nultiple questions.
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One question would be, |ooking at the
statute in its entirety, has the public funding schene
become coercive rather than voluntary? It would raise
t he question whether the purpose of the law were really
to sinmply provide viable funding to candi dates --

CHI EF JUSTI CE ROBERTS: But that's kind of
an odd line to find in the First Amendnent, isn't it?
That you get a 100 percent matchi ng as opposed to, say,
110 percent or 150 percent? Sonmewhere in the First
Amendnent the line is drawn on the anmount?

MR. PHILLIPS: | think somewhere in the
First Amendnent there is a line, Your Honor, inplicit in
Buckl ey, where a public funding | aw provi des such
substantial benefits w thout sufficiént countervailing
burdens to publicly funded candi dates that it becones
coercive rather than voluntary, and therefore you have
coerced soneone into accepting a spending limt, which I
beli eve would be certainly subject to strict scrutiny
and al nost surely unconstitutional. And | think that is
-- the Court would need to assess that in each instance,
and | think it could be done. | certainly don't think
t hat here you have a coercive system A third of the
candi dates don't accept public funding, and nost of
t hose who don't and accept -- and face publicly funded

candi dates actually w n.

31
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

CHI EF JUSTI CE ROBERTS: So it doesn't work?

MR. PHILLIPS: Certainly it doesn't work in
t he sense, Your Honor, if the goal were for everyone to
accept public funding, it doesn't work in that sense.

But it certainly works in the sense that two-thirds of
the candidates do, and it works in the sense that there
hasn't been a repeat of the public corruption scandals
in Arizona since the | aw was passed.

JUSTI CE KENNEDY: Do you think that one
reason for people to decline participation in the
programis because they do not want to deter independent
expenditures? And let me -- we'll talk about
i ndependent expenditures for just a few mnutes if you
don't mnd. You indicated independeﬁt expendi ture has
gone up. | thought there was sone data in the record
t hat showed the popul ati on has gone up and so there's an
argunment about that. But just as a commpn sense matter,
if 1"msomeone with the capacity and the will to nake an
I ndependent expenditure, why don't | think twice if this
IS going to generate an equal anmount on the other side,
whi ch m ght be better spent. Sonetinmes an i ndependent
expenditure is not really that effective, it's in a bad
market, it's a bad nmessage. But this results in cash to
the participating candi date, who then can use it in the

nost effective way.
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MR. PHILLIPS: Your Honor, independent --
JUSTI CE KENNEDY: All of which is designed
to probe this idea that this sonehow does not deter
I ndependent expenditures. | frankly amtenpted to

bel i eve the opposite view, so you can tell nme about

t hat .

MR, PHILLIPS: Well, Your Honor, independent
expenditure groups -- there's no evidence that it really
in fact has been deterred. Your Honor, independent

expendi ture groups essentially have to take their

candi dates as they find them if they will. There's no
di scrim nati on anong soneone who is speaking in favor of
a privately financed candi date and one who i s speaking
in favor of a participating candidaté.

The different treatnent is the different
treatment of the candi dates. Soneone who speaks agai nst
a privately financed candidate runs the risk that that
person is going to use the ad against themto do all of
the things that the public financed candi date nmay not
do. He can raise private contributions, he can take
noney fromhis political party, he can spend his own
noney and he can spend unlimted anounts of noney.

JUSTI CE SCALIA: | don't know how you can
say that there's no evidence that it's been deterred.

I's sonething true just because you say it? There are in
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the briefs statistical evidence of how nmuch the

popul ation of Arizona has increased and how nmuch | ess
since the enactnment of this law the total expenditures
have i ncreased.

There was testinony in the, in the district
court fromindividuals who said that they withheld their
contri butions because of this. It's -- it's obvious
statistically also that many of the expenditures were
made | ate in the gane, where perhaps they were not as
effective, in order to be unable to trigger the matching
funds in time for the opposing candidate to do anything
about it. | do not understand how you can say that
there is no evidence. | nean, maybe you m ght say | do
not find the evidence persuasive, buf don't tell ne
there's no evidence.

MR. PHILLIPS: Maybe | should say there's no
significant evidence, Your Honor.

JUSTI CE SCALI A:  Ah.

MR. PHILLIPS: But with respect to each of
the itenms that you nentioned: Wth respect to the
popul ation point, Your Honor, there is no evidence in
the record and it does not nmake sense that expenditures
ei ther by candi dates or by independent groups would
I ncrease proportionally to the population of a State

because nost of the expenses of a canpaign are fixed and
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JUSTI CE SCALI A: Rhode Island --

MR. PHILLIPS: -- and not vari able.

JUSTI CE SCALI A: -- has the sane
expendi tures as New York State?

MR. PHILLIPS: No, no, Your Honor. O
course not.

JUSTI CE SCALI A:  You don't expect the two to
have any rel ationshi p?

MR. PHILLIPS: OF course not, Your Honor.
don't suggest that there's no relationship between
popul ati on and expendi tures, but you woul dn't expect it
to go up proportionally, which is what the argunent that
the Petitioners nmake, is that it didﬁ't go up
proportionally. You wouldn't expect that, particularly
gi ven what the denobgraphics of the popul ation increase
have been in Arizona and el sewhere in the country.

Wth respect to the evidence of individuals,
there are two Petitioner independent commttees in this
case, Your Honor, the Arizona Taxpayers Action Conmmttee
and the Arizona Free Enterprise Club. At Joint Appendi X
584 is the testinony of the first that they never
wi t hhel d noney froma race because of matching funds and
can't recall any contributor to them doing so. And the

Arizona Free Enterprise Club at Joint Appendix 666 and
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670, the treasurer testified that matching funds never
caused them not to make a contribution and that the PAC
to which they contribute at JA 670 didn't recall making
a decision not to spend noney because of matching funds
with respect to --

CHI EF JUSTI CE ROBERTS: On that, there's a
back and forth about the record and conmopn sense. As a
matter of common sense -- | think this has already been
asked -- if you knew that a $10, 000 expenditure that you
woul d make that woul d support a candi date would result
in $30, 000, 40,000, 50,000, depending on how many
opposition candidates there were available for them

woul dn't you think tw ce about it?

MR. PHILLIPS: | mght think twice about it,
Your Honor. But first, | think thinking twice is not a
severe burden. | think I mght think twice in sone

circunstances if | knew that by spending a certain
amount of nmoney | had to disclose the fact that | was
doi ng that and what ny political views were and | ose ny
anonymty, but thinking twice this Court has held in
t hat circumstance doesn't create a severe burden, and we
woul d submt that thinking twice here simlarly does
not .

CHI EF JUSTI CE ROBERTS: Well, if you're

t hi nking twi ce and one way you're thinking is not to do
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it, that sounds |ike a sufficient burden.

MR, PHILLIPS: Well, Your Honor, if it were
a sufficient burden, it would presumably have been a
sufficient burden with respect to disclosure, where this
Court has recogni zed that sonme people may not spend or
contri bute because of the disclosure requirenents.

CH EF JUSTI CE ROBERTS: Qur cases, as you
know, have drawn a distinction between expression and
di scl osure.

MR. PHILLIPS: Yes. Yes, Your Honor, but
the point I'mmmaking is that the disclosure, this Court
has recogni zed, potentially chills, deters the
expression itself.

JUSTI CE KENNEDY: Are yod sayi ng that
anyt hing that has to be disclosed can al so be
prohi bited? | mean, | just don't see the equival ence
here.

MR. PHI LLI PS: No, Your Honor, | wasn't
suggesting that. But | --

JUSTI CE KENNEDY: It seems to nme that this
| aw has a severe criticisnms |leveled at it, severe | ega
invalidities alleged, quite without reference to
di scl osure.

MR. PHILLIPS: Well, Your Honor, | was

maki ng the analogy to disclosure in the sense of the
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t hi nk-twi ce notion that M. Chief Justice raised, but |
don't think -- | don't think this creates any nore of a
burden, indeed we would submt |ess of a burden, than a
di scl osure requirenent. You would expect sonebody who
believes that their speech is nore persuasive than the
ot her participants in the race, whether they be an

| ndependent group or a candidate, to choose nore speech,
because they think that, if | speak, even if the other
peopl e speak, nmy nessage is going to get out there and
it's going to be preferable.

There may be sone few candi dates, although
there's not a record of that here, sonme few groups or
candi dat es who woul d decide that they would prefer |ess
speech. It's better for nme if ny opﬁonent or the other
candi date doesn't speak nore because he's going to be
nore persuasive than | am

CHI EF JUSTI CE ROBERTS: Your focus on
per suasi veness -- your focus on persuasiveness is a
particular view of the political process that may not be
applicable in every case. Political scientists
sonetinmes tell you that it's not persuasion, but sinply
pl ayi ng to your base, getting them nore actively
involved. So it's not the sonmewhat nore academi c view
t hat people are going to sit down and just regard which

one is persuasive. |Is that a perm ssible objective for
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the State to pursue, to value a particular view of the
el ectoral process over another?

MR. PHI LLIPS: Well, Your Honor, | don't
think that the State is doing that. What |'m addressing
Is the effect of the law, and | think Your Honor nmakes a
good point, which is that they assune, Petitioners
assunme, that essentially this is a zero-sum gane and
t hat because if | spend $10,000 the other guy is going
to get $10,000 to respond, that somehow that's a wash.
Well, it's not a wash, first, because |I think my speech
is nore persuasive so I'mgoing to do it anyway, because
|'d rather get it out there; and secondly, because | nay
be spending my $10,000 on getting out my voters, and |
need to do that regardl ess. \

And that's why you don't see in the
statistics any evidence that this actually suppresses
speech. And as | said, there may be sone few candi dates
who woul d opt for |ess speech because it's strategically
better for them but we would submt that that --

JUSTICE ALITO But even if it is the case
t hat those candi dates who choose not to participate are
wlling to spend additional noney even though it
triggers matching funds, | don't see what that proves.

A candi date who is deciding whether to participate or

not presumably makes a cal cul ation at the beginning: Do
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| want to spend nore than the matching fund anmount, even
t hough I know that if | do that, the other side wll get
addi ti onal noney?

Now, if they say, no, | don't -- |I'm not
going to do it under those circunstances, they wll take
the public financing. And if they choose the private
financing, it neans they probably nmade a deci sion going
in that they're going to -- they're going to be one of
those who is willing to suffer the consequences of
spendi ng over the anount. So | don't see what this --
don't see what that proves.

MR. PHI LLIPS: Well, Your Honor, | think
what it proves is that you -- the key point in here is
that initial choice that is voluntar{Iy made by each of
t he candi dates, whether the system of public financing
under which you may receive matching funds is better for
t hem or whether the system --

JUSTICE ALITO Could I ask z question that
goes back to Justice Kennedy's question, which | don't
think you fully had a chance to -- or fully answered?
And that has to do with the independent expenditures.

Let's say there are two candi dates runni ng
for governor, and one who is a participating candi date
Is taking a position on a very controversial Arizona

i ssue with which I disagree, and the other is a
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non-participating candi date who is taking a position on
that controversial issue and | agree with that.

Now, if | choose to run an ad, pay for an ad

supporting the non-participating candidate, | know that
the -- the candidate that | dislike on that issue is
going to get an additional amount of funds, and -- but

If I choose to run an ad supporting the participating
candi date, the opposite doesn't happen. Now, why isn't
that a clear-cut discrimnation based on the content of
speech?

MR. PHILLIPS: Because, Your Honor, the
discrimnation, if you want to -- if you call it
di scrimnation or different treatnment, is based on the
initial choices of the candi dates as\to how t hey' re
going to finance their canpaigns. |It's not based on the
content of the speech.

There's -- matching funds do not turn in any
way on the ideas or the nessages or the viewpoints or
t he subject matter of the candidate or the independent
group's speech or on the identity of the speaker. It
turns entirely on what choice the candi date made at the
out set .

And it is anal ogous, in a sense, Your Honor,
to the situation that's faced by a contributor who is

deci ding whether to contribute, for exanple, to a
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501(c)(3) or a 501(c)(4) organization. If they
contribute to the organization that can | obby, they
don't get a tax deduction.

JUSTICE ALITO. But if I'mthe
I ndependent -- if I'mthe independent expenditure naker,
| haven't nade a choice at the beginning. | haven't
decided to participate or not participate. Wat | care
about is the issue that's being debated between these
two candi dat es.

MR. PHI LLIPS: And -- and, Your Honor, two
points. You're free, of course, to run an ad that
addresses the issue wthout expressly advocating for or
agai nst any candi date wi thout triggering matching funds.
And secondly, the candi dates nade a éhoice, and if
you're the person who is -- who supports the
partici pating candi date, you can't make a contribution
to that candi date, while you could to the other
candi dat e because of the choice that was nade. And you
can be responded to, if you run an ad criticizing the
non-participating candi date, you can be responded to
with unlimted anounts of noney from-- taken froma
political party, the person's own npbney, whereas, too,
if you attack a privately financed candi date, you would
only be subject to being potentially responded to with

limted matching funds.
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And it all flows fromthe voluntary choice
that is made at the outset by the candi dates about which
system of financing is better for them

And this is a system the matching funds
system is a nechanismthat the State uses in order to
be able to offer viable public funding to candi dates
w t hout wasting public resources, and both the |ogic and
evi dence denonstrates that it is, in fact, effective,
both at pronoting speech by encouragi ng candi dates to
run and, indeed, particularly resulting in nore
conpetitive races for incunmbents -- against incunbents
I n Arizona and pronoting speech.

And | would just like briefly to address
Justice Alito's question about the ek ante neasurenment
of the funds. Now, of course, we would submt that it's
not rel evant because we're not in -- should not be in
strict scrutiny and therefore don't need to showthis is
the |l east restrictive neans, Your Honor.

But, Justice Alito, an ex ante system woul d
run substantial risks of underfunding or overfunding
races, and in particular -- and therefore wouldn't serve
the State's interest in saving noney or in properly
measuring -- but, in particular, would run the risk of
havi ng an i ncunbent who m ght have been in office for

several ternms unopposed and not havi ng spent any noney
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in those races, and now you are neasuring how rmuch his
possi bly now vi abl e challenger will get in public
fundi ng based upon sone m nuscul e amobunt of noney that
t he i ncunbent has needed to spend.

So | think that that woul d not serve the
State's interests in ensuring the candi dates actually
have vi abl e public funding.

And | see ny tinme has expired. Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, M.
Phillips.

M. Jay.

ORAL ARGUMENT OF W LLIAM M JAY,

ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE RESPONbENTS

MR. JAY: M. Chief Justice, and may it
pl ease the Court:

| would like to begin, if I my, wth
Justice Alito's question to M. Phillips about whet her
t he i ndependent expenditure aspect of this statute is
content-neutral, and |I think that, |looking at this in

the context of a nulti-candidate race, which npst races

In Arizona are, is inportant to set the context, because

nost races in Arizona are not one candi date agai nst
anot her candi dat e.

Every House district in Arizona has two --
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has two nenbers, so every general election has at | east
four candidates. And it sinply is not the case that
running an ad in support of a publicly financed
candi date does not trigger matching funds. It depends
not on what the ad says, not even on who the candi date
i s being supported, but on whether another candidate in
the race takes public financing. So noney spent to
support one publicly financed candi date nmay tri gger
mat chi ng funds to another. That's not a content
di scri m nati on.

JUSTI CE SCALIA: M. Jay -- M. Jay, do you
agree with the -- the assertion of M. Phillips that

this does not favor incunbents?

| would have thought that if |I'm an
I ncunbent with nane recognition, | would love to be able
to not raise any noney and just -- just take the public

fundi ng, knowing that if worse cones to worse and | have

an opponent who does have a | ot of independent

expenditures for him 1'Il be able to get that noney
free fromthe State. It seens to ne it's very nuch
pro-incunbent rather than anti-incunmbent.

MR. JAY: Oh, Justice Scalia --
JUSTI CE SCALI A:  \Which -- which one should
expect canpaign finance restrictions to be.

MR. JAY: Justice Scalia, |I'mhappy to -- to
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endorse the sentinment, because | think that the
Petitioners' evidence in this case, the Petitioners who
were i ncunbent office holders and say that they did not
spend noney because they were -- they feared the
response that would be paid for by matchi ng funds, |
think their own evidence, including the declaration that
they put in at Joint Appendi x 364, says: |If | can keep
t he spendi ng down, nme as an incunbent, | have a
tremendous advantage. That's an Arizona | egislator
talking to one of the -- talking to the -- to one of
t heir experts.

And that's because -- and a race that
features | ow dollar anmobunts on both sides often
advant ages an incunmbent. And that ié t he purpose --
that is the purpose of the matching funds provision, to
allow -- to allow challengers to be conpetitively
funded. That's the purpose of the initial grant. The
reason that --

JUSTI CE SCALI A:  Your answer -- your answer

depends upon whet her you believe that this scheme wll

keep the expenditures down, or rather, will elevate the
expenditures. And if you believe that it wll deter
people from nmaking contributions, it will keep the

expendi tures down.

VR. JAY: It's not -- it's not a matter of
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deterring people from maki ng contributions, Justice
Scalia. \When there are conpetitive races, the matching
funds provision provides a fornmula for giving the
publicly funded candi date as nuch nopney as the private
-- as the privately funded candi date that they're
conpeting with. And in npst cases the incentives on
both sides are for nore speech, for both sides to get
out their nmessage, run their ads, and persuade the
voters.

In some cases -- and we submt that the
anecdotal evidence the Petitioners have submtted
touches on these cases -- the privately funded candi date
may have an incentive to keep spending down, but we
don't think that's true systenically\under this system
We think that the -- that the public financing in
general and the matching funds provision in particul ar
facilitates speech, because the only consequence of

runni ng an i ndependent expenditure, for exanple, at

nost, the consequence is that another party will get to
run a responsive ad, and the sum of speech wi Il be
i ncreased.

CHI EF JUSTI CE ROBERTS: Counsel, do you
agree that under our precedents, |leveling the playing
field for candidates is not a legitimte State purpose?

VR. JAY: We do, M. Chief Justice. That - -
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that, of course, is not what's at work here.

CHI EF JUSTI CE ROBERTS: Well, | checked the
Citizens' Clean Elections Comm ssion website this
nmorni ng, and it says that this act was passed to, quote,
"l evel the playing field" when it cones to running for
office. Wiy isn't that clear evidence that it's
unconsti tutional ?

MR. JAY: Well, M. Chief Justice, whatever
the Citizens Clean Elections Conm ssion says on its web
site | think isn't dispositive of what the voters of
Arizona had in m nd when they passed this initiative.
The Court -- this Court has recogni zed since Buckl ey
that public financing serves a valid anticorruption
pur pose, and it does so because it efininates t he
i nfl uence of private contributions on the candi dates who
take public financing. And it --

JUSTI CE ALITO. But would you agree that the
mat chi ng fund provision by itself does not serve an
anticorruption purpose?

MR. JAY: Well, Justice Alito, the matching
funds provision the State of Arizona has concluded is an
I nportant way of ensuring that candidates will take
public financing, because it is a formula of ensuring
t hat candi dates will have enough noney to run

conpetitive races without wasting the State's noney
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by -- by --

JUSTI CE BREYER: And what about -- it's a
general question. Answer this if you wish. Don't if
you don't want to, and the sane goes for your opponent.
But as | hear this argunment, what's going through ny
mnd is we are deeply into the details of a very conpl ex
bill. MCain-Feingold is hundreds of pages, and we
cannot possibly test each provision which is related to
the others on such a test of whether it equalizes or
i ncentivizes or sone other thing, because the answer is
normally we don't know.

And it is better to say it's all illegal
than to subject these things to death by a thousand
cuts, because we don't know what mﬂlf happen when we
start tinkering with one provision rather than another.
That thought went through ny mnd as |I've heard this
di scussion. Coment or not upon it as you w sh.

(Laughter.)

MR. JAY: | -- 1 wll coment in this way,
Justice Breyer. | think that it's remarkable -- |
appreciate the opportunity, and I will take it. The

parties in this case agree that public financing is
itself not objectionable. The parties in this case
agree that even a |l arge governnent grant at the outset

whi ch could be used to fund responsive ads to a -- to a
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privately financed candi date or to independent
expenditures, that's not problemtic.

JUSTI CE SCALI A: But anything that, anything
that makes it nore attractive to take the public
financing is okay?

MR. JAY: That's not our position.

JUSTI CE SCALI A: | mean, what if -- what if
the State of Arizona says we're not going to give --
just give noney to the other candidates; we're going to
send out officers of Arizona to argue on behalf of these
ot her candi dates? That would be clearly banned, right?

MR. JAY. Yes --

JUSTI CE SCALIA: And would you cone in and
say, well, it's perfectly okay becauée its purpose is to
make public funding attractive to candi dates? The nere
fact that it makes it nore attractive does not answer
t he question whether it's constitutional.

MR. JAY: It doesn't nake -- it doesn't just
make it nore attractive, Justice Scalia. It allows
publicly-funded candidates to run on the same footing as
privately-funded candi dates, because they can spend
conpar abl e ampunts. That is the point that we're
maki ng, not that any -- not that any incentive the State
could dream up woul d be constitutional.

But the nere fact that there is -- that
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there are incentives and disincentives on both sides, |
t hink doesn't suffice to answer the question. The fact,
as M. Phillips pointed out, there nmay be disincentives
to engage in speech when a disclosure requirenent takes
effect. Anyone who wi shes to run an independent

expendi ture under the system upheld in Buckl ey, anyone
who had spent over $100 had to disclose. And the Court
recogni zed in Buckley that it was undeniably the case

t hat public disclosure would deter sone individuals.
The Court nonetheless didn't apply strict scrutiny
because that is not the kind of severe burden that the
Fi rst Amendnent recognizes. The Court --

JUSTI CE ALITO. What you just said was that
this law ains to allow publicly finaﬁced candi dates to
run on the sanme footing as privately financed
candi dates; isn't that right?

MR. JAY: The sane doll ar anount footing,
Justice Alito. But there's a --

JUSTICE ALITO Right, and that's equal --

MR. JAY: -- far different m x of benefits
and burdens --

JUSTICE ALITO. -- that's equal -- that's
| eveling the playing field, isn't it?

MR. JAY: It's not, Justice Alito, because

there is a far different m x of benefits and burdens
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that a publicly-financed candi date takes. There is an
absolute cap -- under this matching funds provision,
there is an absolute cap above which a publicly-financed
candi dat e cannot spend, no nmatter what.

Once a publicly-financed candi date reaches
t hat cap, which they've agreed to as a condition of
t aki ng public financing, independent groups and their
opponents can -- can raise nore nobney, can run nore ads
agai nst them conpletely without Ilimt, and you -- you
have to take that into consideration when you're
consi dering what incentives and what deterrent effect
t he matchi ng funds provision is having.

Publicly-funded candi dates accept certain
limts, and one of those limts is aﬁ absolute limt on
spending. The matchi ng funds provision sinply adjusts
that limt based on how much is being spent in that
race.

CHI EF JUSTI CE ROBERTS: Wiy -- why do you
think the elections comm ssion then tells us its purpose
is to level the playing field?

MR. JAY: | can't -- | -- 1 don't speak for
the el ections comm ssion, M. Chief Justice, but the
State of Arizona has said in -- in this case that the
pur pose of public financing, as indeed was the purpose

of the presidential public financing systemthat this
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Court upheld in Buckley, is to conmbat corruption. And
public financing is a recogni zed way of conbatting
corruption, and giving out these matching funds is a way
of encouragi ng candi dates to participate.

JUSTI CE KENNEDY: Well, in your hypothetical
of the -- of -- of a participating candi date who spends
up to the limt, what happens if independent
expenditures are then made on his behal f?

MR. JAY. | ndependent expenditures on his
behal f don't -- would trigger public matching funds to
any other matching --

JUSTI CE KENNEDY: No, no.

MR. JAY: To any other candidate in the
race. \

JUSTI CE KENNEDY: There's -- there's --
there's two participants -- there's two candi dates, one
who's a participating and one who's not. The
participating candi date spends up to his limt, he can't
spend any nore noney. But then he gets a lot of
addi ti onal support from i ndependent groups, correct?

MR. JAY: In a two-person race, Justice
Kennedy - -

JUSTI CE KENNEDY: | nean, that could -- that
coul d happen?

MR. JAY: It could. And the privately
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financed candi date, unlike the publicly financed
candi date who is the target of independent expenditures,
is free to raise nore noney and use that -- use those
additional funds to respond.

JUSTI CE KENNEDY: But the -- but the point
t hat you nade that the participating candidate is
limted | eaves out the fact that there can be additional
expenditures on his behalf by independent groups?

MR. JAY. There can be -- may | finish the
sentence? There can be, but a candi date deci di ng
whet her to participate by definition doesn't know in
advance whether there will be independent expenditures
on his behal f, and the matching funds provision allows
t hat candi date to know when he electé public financing
that he will have enough nobney to conpete.

CHI EF JUSTI CE ROBERTS: Thank you, M. Jay.

M. Maurer, you have 4 m nutes renmaining.

REBUTTAL ARGUMENT OF WLLI AM R. MAURER
ON BEHALF OF THE PETI TI ONERS

MR. MAURER: Thank you, M. Chief Justice.

Wth regard to the record evidence of an
actual chill, 1 would note that the record -- if this
Court takes the opportunity, as it's obliged to do under
t he Bose Corp. decision to ook at the entire record,

the evidence is replete with exanples of people not
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maki ng expenditures such as Tony Boui e, who refrained
from sendi ng out mailers, making auto calls or
distributing informati on, John McCom sh al so had a
simlar response, the Arizona Taxpayers Action Commttee
did not engage in a particular canpai gn because it would
have triggered matchi ng funds.

But ultimately when we get right down to it,
t hough, the question is does this create the sane kind
of burden in -- as -- as in Davis, and | could go
t hrough point by point, M. Phillips, and M. Jay's
argunment, but they're all answered by Davis.

Davi s recogni zed that this type of
interference with the -- with the voters' decision as to
who to elect to office and the purpoée of doing that in
order to raise the voices of those the governnment thinks
is speaking too little and nuffle the voices of those
t he governnment think is speaking too much is conpletely
illegitimte.

This case is determ ned by Davis. For
i nstance, the -- the argunment that M. Phillips nmade
t hat speech has gone up in -- in Arizona is -- is undone
by Davis, which recognizes that increases in the
aggregate of speech cannot justify restrictions on
I ndi vi dual First Amendnent rights.

JUSTI CE KAGAN: M. Maurer, Davis starts off
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by saying that if what had been triggered was not an

I nequi table contribution limt raised but instead both a

contribution rai sed for both candi dates, that woul d have

been perfectly appropriate, notw thstandi ng that that
woul d have put many i ndependent funders to a real

choi ce. The independent funder says, well, |I'm not
taki ng any contributions, so that's only going to help
my opponent. MWhat's the difference in that case?

MR. MAURER: | think what this Court was
recognizing in Davis is that when the -- when the
government rel axes restrictions on free speech, when
there's nore freedom that doesn't constitute a
violation of the First Amendnent.

That's not what the govefnnent is doing
here. It's effectuating its goal of limting spending
in leveling the playing field by burdeni ng and
di sincentivizing people to engage in their First
Amendment rights.

JUSTI CE KAGAN: Well, as | said, the Davis

systemthat was -- the systemthat was specifically

approved in Davis would disincentivize many people, many

I ndependent funders from speaking, would put that person

to a choice of the kind that you say that your clients
are being put to a choice, the exact sanme kind of

choi ce.
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MR. MAURER: It would not have the unfair
trigger that this system has. The entire argunent here
is not that -- that our clients have a concern with too
much speech. Qur concern is that their speech is
turning into the nmechani sm by which their politica
goal s are undercut. So each tinme they speak, the nore
work that they do, the nore their opponents benefit.
That is -- that on its face creates a -- a -- a comon

sense disincentive to engage in nore and nore politica

activity.

If there are no further questions, Your
Honor, 1'Il thank the Court for its tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
Counsel. The case is submtted. \

(Wher eupon, at 11:03 a.m, the case in the

above-entitled matter was submtted.)
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