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PROCEEDI NGS

CH EF JUSTI CE ROBERTS:
first this morning in case 10-10, T

M. Waxman.

ORAL ARGUMENT OF SETH

ON BEHALF OF THE PET

(10: 02 a.m)
We' [l hear argunent

urner v. Rogers.

P. WAXMAN

| TI ONER

MR. WAXMAN:. M. Chief Justice, and may it

pl ease the Court:

Due process requires the assistance of

counsel before an alleged civil contemer can be

i ncarcerated. That categorical rule flows fromthe

I mposition by a court in a fornal ad&ersary proceedi ng

of what this Court has termed, quote, "the awesone

prospect of incarceration.” Certai

JUSTI CE SCALIA: It's -

nly --

- it's a fornmal

adversary proceeding in a very limted sense and not in

t he sense that caused us to require
provided in crimnal proceedi ngs wh
armed with the | egal know edge that
does not have. Many of these proce
counsel on the other side, do they?

MR. WAXMAN:  Well, Just
answer is yes and no. | don't thin

t hi s nonadversarial because the --
Alderson Reporting Company

counsel to be
ere the other side is
t he poor defendant

edi ngs do not involve

ice Scalia, the
k that you can cal

because South



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

Carolina, as a matter of --

JUSTI CE SCALI A: |I'mtal king of counsel. Is

It not true that many, perhaps nost, of these
proceedi ngs do not have counsel on the other si

Is the wife who is trying to get paynent of --

de? It

of the --

of the defaulted alinmny and does not have counsel --

MR, WAXMAN: | think it is -- the contrary

is true. According to the governnent statistics, 70

percent of noncustodial parents either have no inconme or
have incone | ess than $10, 000, and, therefore, in a
State -- in every State that accepts TANF funds, which

is every State, they are represented by the State

agency, and South Carolina in this case has made a rule

that in-State cases -- and that al so includes nonwel fare

cases where the -- a custodial parent has chosen to be

represented by the State -- the State entirely

carries

Its prosecutorial burden by filing a rule to show cause

and an affidavit showi ng the arrearages, and that places

t he burden, which South Carolina says is a heavy burden,

on the defendant to prove inability to conply as a

condition of maintaining his liberty. In this --
JUSTICE ALITO. Well, if we agree with you,

isn't this going to create an inbalance? Now, in this

case, Ms. Rogers was not represented by counsel at this

proceedi ng, was she?
Alderson Reporting Company
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MR. WAXMAN: Ms. Rogers -- in nost of the
proceedi ngs, and it does vary fromone to the other. 1In
all -- let's put it this way: 1In all of the

proceedi ngs, the charges and the State's prinma facie

case of willful contenpt was established by a State

enpl oyee.

JUSTICE ALITO Yes. The State enpl oyee
sends out the -- the rule to show cause and proof that,
evidence that the -- the noncustodial parent is in

arrears on the child paynents. So, let's see what would
happen if counsel is then appointed in one of these
cases, where both the custodial parent and the
noncust odi al parent are indigent and‘perhaps not very
wel | educat ed.

Counsel is appointed for the noncust odi al
parent, and counsel cones in and says this is the incone
of ny client, and he's hurt, he was hurt on the job, al
his -- his income is Social Security disability
benefits, and he doesn't have enough noney to pay child
support. Now, the custodial -- the non -- the custodi al
parent who has no attorney says: He's not really hurt,
| see him | see himwal king around, he's goi ng hunti ng,
he's shooting baskets, he's driving around in a new car.
It may not be the -- the title nmay not be in his nane,

he's -- he's out on the street corner, he's buying
Alderson Reporting Company
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drugs, he's drinking alcohol, but I don't have a | awer,

and | can't prove any of this.

So you've created a great
haven't you?

MR. WAXMAN: Not at all,

First of all, in all -- in the -- in

i mbal ance t here,

Justice Alito.

the majority of

cases the departnment of social services is in fact the

real party in interest and the nmoving party, and in any

private case, for a nom nal fee the custodial nother can

have the department of social services act in that role

as Federal law requires the State to

all --

JUSTI CE SCALIA:  So, why

arule that -- that the State nust pr
t he defendant in these cases where it
counsel or there is paid counsel on t

Wuldn't that be fair?

do. Second of

don't you argue for
ovi de counsel for
has provi ded

he ot her side?

MR. WAXMAN: That would certainly be nore

than fair, and the nunber of instances -- let -- let's

be cl ear about this. The nunber of i

the State will be required to appoint

nstances i n which

counsel for the

al l eged civil contemmer will be in cases where -- |

mean, there's no reason why the State of South Carolina,

when it issues the sunmpns and t he af

out this formand | et us know whet her
Alderson Reporting Company
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have incone --

CHI EF JUSTI CE ROBERTS: When you --

MR. WAXMAN: I n all of those cases where
they believe that this is a turnip, not a deadbeat dad,
they will proceed with renedies other -- other than
i ncarceration. It's only when they want to proceed in
the face of a formthat shows indigence and inability to
have counsel, that the State has to provide a | awer
before it -- before it puts this man in jail.

CHI EF JUSTI CE ROBERTS: When you asked --

JUSTI CE G NSBURG:. M. Waxman, in your
openi ng statenent, you said whenever, in civil contenpt,
a person is subject to i ncarceration he or she is
entitled to counsel. In your opening statenment, you
didn't limt it to cases |ike the case we have before
us; that is, where the defense is |I'munable to pay.
Therefore, | can't get out of jail.

Are you limting -- are you limting your
argument to the case of a noncustodial parent or a
former husband who says | just haven't got the
wherewithal to pay? O are you nmaking a broader claim
t hat anytime soneone is subject to incarceration they
must have counsel ?

MR. WAXMAN: It is definitely the broader

claim that is, this -- this decision about counsel has
Alderson Reporting Company
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to be determ ned ex ante, because the State -- and this
is our -- | suppose our nore limted request for a
categorical rule. \Where you have a State that has

pl aced the burden on the noncustodi al parent --

JUSTI CE KENNEDY: Well, my -- my question
just follows fromwhat | think Justice G nsburg nust
have in mnd. M understanding is that it's a
commonpl ace if the witness declines to testify even
t hough the witness has immunity, or the attorney or the

wi tness declines to produce a docunent, the judge says

you will remain in jail until you conply. In nost of
the States, | think he's allowed counsel, but does the
broad statement that you -- or the br oad argunment that

you responded, that you're maki ng when you answered
Justice G nsburg's case, apply there, so we are in
effect saying in all these cases you nust have appointed
counsel ?

MR. WAXMAN:  No, no, no. Qur subm ssion is
any case in which the State proposes to deprive sonebody
with an unqualified right to liberty of that |iberty by
actual incarceration, there is a right to counsel. Now,
there is a right to appointed --

JUSTI CE KENNEDY: You're commtted to
custody until you testify.

MR. WAXMAN: well --
Alderson Reporting Company
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JUSTI CE KENNEDY: "M. Bailiff, take him

out . "
MR. WAXMAN: There -- the cases have

recogni zed a distinction, Justice Kennedy, between
direct contenpt and indirect contenpt. And direct
contenpt, which is a witness in the courtroomrefuses to
testify, the cases have -- both civil and crimnal --
have not required the appointment of counsel or a jury
trial or anything like that. 1In -- in a case where the
grand jury witness refuses to testify, the cases all, to
nmy know edge, do require the appoi ntnment of counsel
because there may be a defense, and soneone is being
deprived of their liberty.

Now, | think it's inportant -- Justice
G nsburg, you asked ne if | have a nore limted rule,
and in this instance, the limted rule is that certainly
counsel requires -- certainly the due process cl ause
requi res the appoi ntment of counsel where the State
pl aces the affirmative burden on the contemmer to
denonstrate as a matter of |aw and fact that he was
unable to conply, and, thus, that incarceration would
not be unl awful punishnent, but |awful coercion. And
that is, I think, an inportant distinction. The --

JUSTI CE SOTOVAYOR: M. Waxman, the

Solicitor General suggests that the failure in this case
Alderson Reporting Company
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or the failure to appoint counsel arises froma due
process conplaint that the -- that the -- that the
Petitioner here didn't know that he had indigency as a
def ense or what he needed to prove or to bring to court
to prove that. Wiy wouldn't the Solicitor General's
solution of saying, as long as a State tells a defendant
that they have a burden of proof and sone contours of
what proof they need to supply or -- on that issue, that
t hat woul d satisfy due process? What can a | awer do
when sonmeone cones in and says, |'mnot earning any
noney, | can't earn it, blah, blah, blah, end of story?

MR. WAXMAN:  The reason --

JUSTI CE SOTOVAYOR: \What do you need? Wy
do you need --

MR. WAXMAN: The reason it doesn't satisfy
-- even if the -- even if the defendant is advised that
there is an inability-to-conply defense and that a
sentence i nposed where there is an inability to conply
I's unl awful under Gonpers and Bagwel |, and for that
matter under South Carolina law, is that the show ng
that the -- the burden that the defendant has to
shoul der, the shoulder -- the showing that the defendant
has to make is both | egal and factual, and neither one
of themis straightforward. 1t's legal, for exanple,

because there are |lots of legal questions built into the
Alderson Reporting Company
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unabl e-to-conply defense, including what it nmeans to be
unable to conply. Intentional underenploynment, the
al l egation made in this court that he's using up all his
i ncome on drug use, the ability to --

JUSTI CE SOTOVAYOR: He admtted that.

MR. WAXMAN:  Well, no, he admtted that he
was a - -

JUSTI CE SOTOVAYOR: At least up until the
acci dent.

MR. WAXMAN: Yes. Exactly.

JUSTI CE SOTOVAYOR: It was up until then.

MR. WAXMAN: But the point is that --
I ntenti onal underenpl oynent, the drud use, the ability
to incarcerate sonebody so that they can reduce their
arrearage on a work rel ease program perhaps the
requi renent that he sell his $1,500 car -- those are al
| egal questions as to whether the defendant -- they
constitute an inability to conply.

JUSTI CE SOTOVAYOR: And you don't think that
an individual is capable of saying, | can't -- I'm--
yes, | am or no, |'mnot using up ny noney on drugs;
that's my preference?

MR. WAXMAN: | mean, the -- the first of
all --

JUSTI CE SOTOVAYOR: O | have a $1,500 car
Alderson Reporting Company
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but I need it to be able to do sonething el se?

MR. WAXMAN: Justice Sotomayor, even |eaving
aside all of those undeci ded questions under South
Carolina -- |egal questions under South Carolina | aw,
even as to the facts that you' ve addressed, the burden
is not insignificant. Recall that a nmere assertion -- |

mean, in this case this man filled out a form saying

that -- certifying that he had no income and one asset,
a car worth $1,500. 1In order -- the -- the courts have
said that assertions don't satisfy it. He has to --

JUSTI CE SOTOVAYOR: Where is that formin
the record?
MR. WAXMAN: Hm™?

JUSTI CE SOTOVAYOR: Where is the formin the

record?

MR. WAXMAN:  The formis in the trial
record; we did not include it in the -- in the Joint
Appendi x. We can nmake it available to the Court. It --

it isin the trial record, and we didn't understand at
the time we were filing that the United States would be
maki ng an argunment that the subm ssion of a, quote,
"sinple form' would satisfy due process.

CHI EF JUSTI CE ROBERTS: Counsel, you --

MR. WAXMAN: | thought of lodging it --

CHI EF JUSTI CE ROBERTS: Counsel .
Alderson Reporting Company
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13

MR. WAXMAN: But | think the Court's | odging
rules --

CHI EF JUSTI CE ROBERTS: Counsel!

MR. WAXMAN. M. Chief Justice, |I'msorry.

CHI EF JUSTI CE ROBERTS: You have stressed
that the burden in this case is on the defendant. Wuld
your position be different if the burden were on the
conpl ai nant ?

MR. WAXMAN: | think the case would -- our
case woul d not be as strong. To be sure, in the
crimnal -- in the crimnal contenmpt context, the
burden, of course, is on the State and to prove beyond a
reasonabl e doubt, but there is an acknomﬂedged right to
counsel, and there was for decades before this Court
considered crimnal contenpt to be a crime within the
meani ng of the Sixth Amendnent.

So, I think we would still -- even if the
burden had shifted, the broader rule we're asking for
I's, ook, the -- here the State is sending a man to jail
repeatedly on the prem se of exacting conpliance with
court orders and on the theory that he holds the keys to
his own pocket because he can al ways choose to conply.
And our submi ssion is that when the State uses that
sanction on the basis of that theory, due process

demands that it guarantee the assistance of counsel to
Alderson Reporting Company
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14

assure that the district court is right and that the
sentence inposed is lawfully coercive and not
unconstitutionally punitive.

JUSTI CE KAGAN: M. Waxman - -

MR. WAXMAN: That's our --

JUSTI CE KAGAN: -- suppose the Court thinks
that -- suppose the Court | ooks at this record and
thinks this is a broken system and a violation of due
process, but requiring a counsel in every case may Qo
too far, and there may, in fact, be alternate procedures
that a State could adopt that would conmply with due
process. And | know that this is not your subm ssion;
it's, instead, the solicitor general"s subm ssi on. But
i f pressed on that point, what procedures do you think
woul d be capable of giving a person in this situation a
fair shake at this?

MR. WAXMAN: Certainly -- | nmean, we think
that, given the way the adversary system works and given
the legal nature of the determ nation that a judge nakes
depriving sonebody of liberty, and given the significant
burdens that are faced in carrying the burden to
establish that, there are none. Due process requires
the application of what this Court in Lassiter called
the general rule or the presunption that civil or

crimnal, when the State chooses to absolutely deprive
Alderson Reporting Company
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sonebody fully at liberty of his liberty, it nust

provi de counsel .

| nmean, | suppose the closest second woul d
be what Justice Powell, providing the fifth vote in
Vitek, provided, which is even in that case where the
deci si on was being nade by a nental health professional
and the issue involved the transfer from sonmebody in
State prison to a State nental unit, a much di m ni shed
| i berty interest -- even Justice Powell, providing the
fifth vote, said, well, in light of the nature of the
deci si on being made and the deci si on- maki ng body, |
woul dn't al ways require counsel --

JUSTI CE KENNEDY: Well, | --

MR. WAXMAN:  -- | would think that a trained
mental heal th professional would work

JUSTI CE SCALIA: M. Waxman, for those of us
who think the Due Process Cl ause doesn't contain
what ever we think it ought to contain, but -- but
contains what the people who ratified it thought it
contained, what's the earliest case that you have which
adopts the proposition that you' re now espousing, that
whenever a civil contenpt citation is inmposed upon an
I ndi gent person, that person is entitled to counsel as a
matter of due process?

MR. WAXMAN: Justice Scalia, if | had such a
Alderson Reporting Company
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16
case, it would have appeared quite promnently in ny
brief. There is no such case, but let me make two
poi nts about history and what the Due Process Cl ause
means, notw t hstandi ng what some of us mght like it to

mean.

First of all, history -- the history is
very, very conplicated, and it doesn't dictate the
answer. The traditional distinction along the |ines was
not between civil or crimnal contenpt, but direct or
i ndirect contenpt, and as | know Your Honor knows
because you've witten it, traditionally at conmmon | aw,
| mean, counsel was provided for civil cases and in
m sdenmeanor cases, but not felony cases.

The crimnal/civil distinction in contenpt
arose in this Court around the turn of the 20th century,
and it arose so that the courts could exercise nore
supervisory review over the inposition of crimnal
contenpt by courts.

Now, in Cooke and Oiver, this Court, as I
said, long, long before it recognized that crim nal
contenpt was a Sixth -- a crine entitled to all Sixth
Amendment protections, held that because of the nature
of the deprivation of liberty, the appointnment of
counsel was required. And our subm ssion here is, as

this Court has recogni zed, the distinction between civil
Alderson Reporting Company
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and crimnal contenpt is the question of whether you
have coercive inprisonnent or inprisonnment as
puni shment .

And in al nost every case, the sentence
I nvol ves sone aspect of both, and where the only thing,
the only thing, that keeps the coercive inprisonnent
from being unconstitutionally punitive absent a jury
trial right and proof beyond a reasonabl e doubt and
counsel, is the ability to conply with the court's
order. And that burden is put on the defendant, even
though it is the State's burden to prove w || ful ness,
due --

JUSTI CE SCALIA: Do you think --

MR. WAXMAN: -- fundanental fairness as due
process --

JUSTI CE SCALI A: \Whenever there is an
erroneous judgnent in a civil contenpt case, it becones
a crimnal contenpt case; is that -- is that what you're
sayi ng?

MR. WAXMAN:  This -- this Court has said in
Bagwel | and in Gonpers that, in the event that the
sentence applied -- in Bagwell it was a fine; in Gonpers
It was inmprisonnment -- served only punitive purposes and
coul d not be coercive because the defendant could not

conply, that sentence was unl awful because it had not
Alderson Reporting Company
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been i nposed follow ng a proceeding in which the

gover nnent --

JUSTI CE BREYER: It doesn't -- I'mstil
curious -- are you finished?
MR. WAXMAN: But, yes -- just in -- |I'm

sorry, Justice Breyer, just to finish this sentence --
that is the sine qua non of the distinction, and the --
and unlike, for exanple, the inmgration context and the
ot her contexts that the Governnent is relying on, this
is a situation in which the consequence of an error,

that is an erroneous outcone renders the detention an
unl awful crim nal penalty. That is not true in any

ot her context.

JUSTI CE GI NSBURG. Are you saying all the --
all the trappings of crimnal procedure conme with it?
This case is focused on a right to counsel, but what
about burden of proof, what about a jury trial?

MR. WAXMAN: No, Justice G nsburg, this
Court has made -- we're tal king about a determ nation
ex ante, before the man is sent to jail, in this case
for repeated | ong periods, should he be appointed
counsel. This Court has already said that, in civil
contenpt proceedings, there is no requirenent of proof
beyond a reasonabl e doubt and there is no requirenent of

proof of a jury trial, just as following Gault, this
Alderson Reporting Company
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Court said there is no requirenent of a jury trial in a
juvenil e conm tment case.

JUSTI CE SCALI A: My goodness, if -- if
you're relying for that proposition only on the fact
that we've already said it, why don't you al so say we've
never said what you want us to say now? | nean, if
that's the only argunment, we've already said it. If it
was wrong, we should unsay it.

MR. WAXMAN: It wasn't wrong, Justice
Scalia, and as we've pointed out, the mpjority of States
and all seven circuits that have spoken to this question
have all held that there is, in fact, a right to
appoi nted counsel before the State inan -- in an
assertedly civil contenpt proceeding can deprive a human
being of his liberty.

JUSTI CE SCALI A: But if all of the argunents
you're making to us are correct, why shouldn't the other
acconmpani nents of a full-dress crimnal trial apply --

MR. WAXMAN: Because --

JUSTI CE SCALI A: -- so he has counsel, but
t he burden's been put on him rather than on the State,
to prove, in fact, that he -- whether or not he is
I ndi gent ?

MR. WAXMAN: Because the proceeding is

civil. It is not our contention that this is a crim nal
Alderson Reporting Company
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proceedi ng, and this Court in Maggio and in Hicks v.
Fei ock made clear that shifting the burden, so |long as
the -- so long as the inprisonnent is neant to be
coercive, shifting the burden is not unconstitutional
and because --

JUSTICE ALITGO Wiy is it that --

MR. WAXMAN:  I'm sorry -- and because it is
a civil proceeding --

JUSTI CE SCALIA: It's an ill ogical
di stinction, is what |'m sayi ng.

MR, WAXMAN:  Well --

CHI EF JUSTI CE ROBERTS: Maybe Justice Alito
can --

MR. WAXMAN -- |'mnot sure, but --

CHI EF JUSTI CE ROBERTS: -- can ask his
guesti on.

MR. WAXMAN:  Yes, Justice Alito?

JUSTICE ALITO. Wiy isn't sonmething |ike
what the Solicitor General suggested adequate here? The
State provides a very clear formfor the noncustodi al
parent to fill out, and then in court the judge goes
through it step by step: Are you working? How nuch are
you making? Any -- do you have any other noney? What
expenses do you need for |iving?

And then if you run into sone of these
Alderson Reporting Company
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conplicated | egal problens or arguably conplicated | egal
probl ens that you referred to, maybe in particul ar cases
t here woul d be need for the appoi ntnent of counsel. But

why isn't that adequate to deal with this situation

r at her

counsel

than a categorical rule that you have to have

appointed in every case where there's an issue

about ability to pay?

MR. WAXMAN: It's -- that subm ssion is

I nconsi stent with how the adversary process works, and

nore inportantly, Justice Alito, it m sunderstands the

nature of the burden. Unlike in Gagnon v. Scarpelli,

where the mine-run of cases only involved the parole

revocation board to deternine whether sonebody had

subsequently been convi ct ed,

I nvol ves things that -- that an uncounsel ed, |ay, ofte

under educat ed, often incarcerated defendant can't do.

For example, just the --

JUSTICE ALITO. Do you think the issue her

I's nore conplicated than the i ssue about whet her

sonebody's probation should be revoked?

MR. WAXMAN:  Well, what Gagnon v. Scar pel

said was in any -- in the mne-run of cases, all that

required with respect to sonebody who has a highly

reduced liberty interest in an informal proceeding is

whet her

or

not they have subsequently been convicted,
Alderson Reporting Company
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yes or no. And if it's any nore than that binary
factor, counsel probably is going to be required. And
our subm ssion is the mne-run of these cases involve
t he marshaling of evidence and testinony that
uncounsel ed, uneducated defendants --

JUSTI CE G NSBURG: M. Waxman --

MR. WAXMAN: -- are not likely to be able to

do and | egal questions.

JUSTI CE G NSBURG:. M. Waxman, you nentioned
Lassiter, and you nentioned sonmething that Lassiter said
I n passing, but what was at stake there was deprivation
of parental status. And the Court said sonetines, in
sonme cases, yes; but we're not going\to make an
across-the-board rule.

Now, that deprivation, some people think, is
t he worst possible, for a custodial parent to be told
you're no | onger a parent, you no |onger have a child.
And yet, the Court said we're not going to provide
counsel in every case, because in sone cases the person
can get a fair hearing w thout counsel.

MR. WAXMAN: Right. And what the Court --
and recogni zing that Lassiter is dicta, because it did
consi der that context, what it said is we have to -- we
have to do the Mathews v. Eldridge bal ancing agai nst a

generalization, what -- a "preem nent generalization"
Alderson Reporting Company
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that exists in our case law, which is that there is a
presunption that an indigent defendant has a right to
appoi nted counsel only when he | oses or may be deprived
of his liberties. Since that doesn't apply here, we
have to do the Mathews v. Eldridge bal ancing agai nst the
presunption that cuts the other way.

JUSTI CE KENNEDY: My concern is -- and it's
been brought up in sone of the other questions that
Justice G nsbhurg asked earlier. | just have the sense
that there are thousands of these hearings around the
country, and they're -- and they're very inportant in
order to ensure child support, and that if we adopt your
rule, in many cases where counsel are now wai ved or not
present because of the -- the nonconpliant parent is
going to ask for counsel and that we're going to change
the entire | andscape of donestic relation proceedings,

t he Hei senberg principle.

MR. WAXMAN: Justice Kennedy, the vast
maj ority of jurisdictions require counsel and provide
counsel, and there is no -- we would think that if this
were --

JUSTI CE KENNEDY: In every case? | nean,
doesn't the defendant have to -- or the -- or the
nonconpl i ant parent have to ask for counsel ?

MR. WAXMAN: | believe the rule is that if
Alderson Reporting Company
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you have a right to counsel, the court is required to
advi se you that if you -- that you have one, and if you
are unable to afford --
JUSTI CE KENNEDY: My question is: Do you --
are there any data -- are there any data to show that in

nost of these cases, counsel does, in fact, appear?
w--

MR WAXMAN:  |'m not aware --

JUSTI CE KENNEDY: My assunption is not, but
| just --

MR. WAXMAN: |I'm not aware of data one way
or the other. W're only asking this Court to conform
this Court's due process jurisprudenée with the vast
majority of State and | ower Federal courts that have
found it --

JUSTI CE Gl NSBURG. Does that go for alinmony
and palinony as well as child support?

MR. WAXMAN: |t would go to any instance in
whi ch an alleged civil contemer is facing
i ncarceration --

JUSTI CE G NSBURG. So, the answer is yes, it
woul d cover.

MR. WAXMAN:  Yes, and can denonstrate an
inability to afford counsel in the same way that happens

I n m sdeneanor cases.
Alderson Reporting Company
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May | reserve the balance of ny tinme?
CHI EF JUSTI CE ROBERTS: Thank you,
M. Waxman.
Ms. Kruger.
ORAL ARGUMENT OF LEONDRA R. KRUGER
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG REVERSAL

M5. KRUGER: M. Chief Justice, and may it
pl ease the Court:

In civil contenpt proceedings to enforce
orders for child support, due process requires a
meani ngf ul opportunity to be heard on the sinple and
straightforward, but critical, questfon t hat
characterizes renedial sanctions in this area: whether
t he nonpayi ng parent has the ability to pay. Such --

JUSTI CE KAGAN. Ms. Kruger, you say that the
procedures here were inadequate but that counsel in
every case is not necessarily required. You say
alternate procedures can provide people in this
situation with a fair shake.

But then, when you | ook at the procedures
that you actually say would conply with due process,
they are remarkably anem c. Basically, you say that a
formhas to be provided. You don't require that there

be anybody attached to the court, the kind of person
Alderson Reporting Company
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that Justice Powell m ght have been tal king about in
Vitek, sone kind of caseworker to assist the person with
what ever questions he m ght have about the form or about
how to fill it out. You don't require that the court
make any findings. You don't require that the court
even ask any questi ons.

Apparently, your idea of the procedure is
just to give a person a form Am /| reading you right?

MS. KRUGER: No, | don't think you are,
Justice Kagan. | think that we would say that there are
t hree fundanental requirenents for due process in this
area. The first is both information regarding the
nature of the inquiry that's going to be made at the
hearing --

JUSTI CE SOTOVAYOR: |I'msorry. |'m not
hearing you. Could you speak nore |oudly?

M5. KRUGER: |'msorry. Certainly.

The first is -- as, Justice Sotomayor, you
referenced earlier, the first is information in advance
of the hearing that a critical question to be answered
at the hearing is going to concern ability to pay and a
formor other type of procedure that would elicit
information that's relevant to the alleged contemer's
financial condition.

The second would be a hearing at which the
Alderson Reporting Company
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al | eged contemmer has the opportunity to respond to any
further inquiries that may be triggered by information
that's already been provided. This is, | think, a
common feature of many systens outside of South Carolina
whi ch, by case |aw, have recognized that when a court
has concerns that information on a financial affidavit

m ght be m sl eading or inaccurate, they have a duty to

i nquire further and to require supporting docunentation
as necessary to confirm or dispel concerns about the
accuracy of the information.

And then, finally, | think we would require
an express finding that the -- the alleged contemer has
the ability to satisfy the purge conditions such that
t he person can be said, not only theoretically, but also
realistically, to have the keys to the jail cell in
t heir pocket.

JUSTI CE SOTOVAYOR: Counsel, as | -- and
then | think one of the deficiencies in addressing your
argunment is that | don't really know what the State's
procedures are. Your -- your co-counsel, or M. Waxman,
has said that there was actually a form | don't know
what that form | ooks Iike.

The only thing that does seem nmi ssing that
the State clearly provides is a requirenent that the

judge explain what the basis of his contenpt finding is.
Alderson Reporting Company
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" m1looking at 60a and 61a, and this judge left it

conpletely blank. So, is this a due process violation
facially, or is this a due process violation as appli ed,
meaning it's just not clear to nme whether South -- the
State's process, in fact, has all of the el enents that
you' re speaking about or how | nmke that judgnment and
whet her the -- we didn't grant cert on the question of
whet her, as applied, there was a failure or not.

| mean, one of the difficulties in this case
is that there was really very -- no findings by the
j udge what soever.

M5. KRUGER: | think that's right, and I
think it's also right that South Carolina, at |east
i nsofar as the record reveals, doesn't require a finding
that the alleged contemmer has the ability to conply
with a purge condition, as opposed to requiring a
finding of willful violation of the court's order.

JUSTI CE SOTOVAYOR: Well, the -- the form
the order for contenpt of court itself, 6la, does
require the judge to fill out an answer as to whether he
t hi nks the defendant is gainfully enployed or has the
ability to make the paynments. So, it was just absent
her e.

M5. KRUGER: The -- the question on the form

relates to a past condition, as opposed to present
Alderson Reporting Company
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ability to conply with a purge condition. So, the two
i nquiries are distinct.

JUSTI CE SCALI A:  VWhy -- why isn't the
requi rement that the judge satisfy hinself that there's
a wllful failure to conply with the order? Wy doesn't
t hat amount to saying the judge has to satisfy hinself
that this individual cannot pay, or can pay?

MS. KRUGER: Justice --

JUSTI CE SCALI A: It's not willful if he can

pay.
MS. KRUGER: well, if --
JUSTI CE SCALIA: If -- if he can't pay.
M5. KRUGER: |f he can't\pay - -
JUSTI CE SCALI A:  You know what | nean.
MS. KRUGER: | do know what you nean.
(Laughter.)
MS. KRUGER: | understand you, Justice
Scalia. | think there are two separate questions, both

of which concern ability to pay, but one of which is
retrospective and the other is prospective.

The question whether the all eged contemmer
has willfully violated a child support order is a
retrospective question. During -- that the -- the
al | eged contemmer nmissed child support paynents because

he wasn't gainfully enployed and didn't have the ability
Alderson Reporting Company
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to conply. And then the question for purposes of
determ ni ng an appropriate sanction is, does this person
have the present ability to conply such that sendi ng

that person to jail m ght reasonably be expected to

I nduce themto -- to --
JUSTI CE SCALIA: | see.
M5. KRUGER: -- carry out their financial

obli gation?

CHI EF JUSTI CE ROBERTS: Counsel, did -- just
to be clear, your answer to the question presented is
no, right? It was not error for the South Carolina
court to say there's no constitutional right in this
type of a proceeding to appointed counsel ?

M5. KRUGER: That's correct, M. Chief
Justice. We think that there is no categorical right to
appoi nted counsel in all civil contenpt proceedi ngs
or --

JUSTICE GINSBURG. |Is there a State -- we've
been told that, in many States, appointnent of counsel
for an indigent, noncustodial parent who has -- who has
child custody arrears, that counsel is automatic. You
have descri bed sonething | ess than counsel. |Is there
any nodel, any State where there is such a procedure so
one mght find out howit's working?

MS. KRUGER: | don't think that there is any
Alderson Reporting Company
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one place you can look in order to see what features
States are enploying. W know anecdotally from tal ki ng
to individuals who are responsi ble for running prograns
in individual States that they do ordinarily, even in
States that don't categorically require the appointnent
of counsel, satisfy each of the three procedural
protections that | outlined earlier in response to
Justi ce Kagan.

So, for exanple, in New Mexico, which hasn't
recogni zed a categorical right to appointed counsel
there is a solicitation of financial information in
advance of the hearing. That information is reviewed by
a caseworker, who will make the decision whether or not
to refer the case to civil contenpt proceedings. There
Is a hearing at which further information is explored or
elicited, and ultimately there's a determ nati on made
whet her the alleged contemmer has the ability to conply.

JUSTI CE Gl NSBURG. \What about an aid who is
not counsel? | nean, the famly court has a | ot of
auxiliary people like child advocates who are there to
assi st peopl e who need sone kind of representation, but
not necessarily a lawer. |Is that any part of yours --
of what you woul d propose?

M5. KRUGER: | think it would certainly be

open to the Court to consider whether or not having the
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

32

assi stance of a | ayperson who nmay not necessarily be a
| awyer woul d be a requirenent of due process, but |
t hink given the nature of the inquiry which goes to
financial condition, it's the kind of information that
I ndi vi dual s provide on a regular basis w thout the
assi stance of either conpetent |ay people or |awers
with | egal expertise. It seens unnecessary to satisfy
t he commands of fundamental fairness in order to create
t hat requirenent across the board; in nuch the sanme way,
| think it's unnecessary to appoint counsel in every
case, as opposed to taking the nodest and rel atively
I nexpensi ve steps that we've outlined in order to ensure
a nmeani ngful opportunity to be heard.

JUSTICE GINSBURG. Is the formyou have in
m nd sonmething different than the form the IFP form
that would be filled out say, by a 2255 petitioner?

M5. KRUGER: | don't think it would, Justice
G nsburg, but precisely what the formwould contain
woul d have to be tailored to the law in the rel evant
jurisdiction. So, where the determ nation is mde on
t he basis of assets and incone, it would be appropriate
for the formto elicit that information. \Where in other
jurisdictions the law is clear that the other
i nformation may be relevant to that inquiry, it would be

appropriate for the formto elicit that information as
Alderson Reporting Company
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well. But | think in substance the form would | ook very
much |ike the formthat this Court sees on a regul ar
basis attached to its petitions for wits of certiorari
and woul d al so | ook very nuch |like fornms that are
commonly applied in jurisdictions across the country in
child support progranms in order to establish the anmount
of child support obligation in the first place. South
Carolina enpl oys such a formfor that purpose, and |
think it would be a relatively trivial matter for South
Carolina to use a simlar formfor the purpose of

enf orcenment .

JUSTI CE KAGAN: Ms. Kruger, could you say a
bit nore about the question that M. Waxman and Justice
Scalia were tal king about: how often these proceedi ngs
have the State on one side, how often they have the
custodi al parent on one side, you know, whether there is
counsel for the opposite side in many of these cases?

M5. KRUGER: There is in some, but not all,
Justice Kagan. |It's true that the State is often,

t hough not al ways, represented in these proceedi ngs, not
al ways by | awers as opposed to caseworkers or other
nonl awyer personnel who work for the departnments of
soci al services.

CHI EF JUSTI CE ROBERTS: Thank you, Ms.

Kruger.
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M . Bi bas.
ORAL ARGUMENT OF STEPHANGS BI BAS
ON BEHALF OF THE RESPONDENTS

MR. BIBAS: M. Chief Justice, and may it
pl ease the Court:

Ms. Rogers and custodi al nothers and
parents |i ke her need sinple, fast, civil procedures to
probe fathers' chronic failures to support their
children. Today I'll make two points. First, this case
is nmoot. Second, a per se right to appointed counsel is
not essential to prevent fundanental unfairness.

First, this case is noot. On renmand, there
IS no possible redress for Petitioner. He seeks an
advi sory opinion but fails to bear his burden of proving
that his case will evade review because he could get a
stay. Litigants nmust preserve questions by seeking
stays or supersedeas where available. Only where there
is no procedure of which Petitioner could have avail ed
hi mself to stay confinenment, because a State statute had
a bl anket denial of bail pending appeal, did this Court
in Sibron find that a dispute could not be stayed and so
woul d evade revi ew.

JUSTI CE GI NSBURG: The South Carolina
Suprenme Court, as | understand, heard this case after he

was rel eased, so they didn't consider it noot.
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MR. BI BAS: Your Honor, the issue was not
briefed or argued or raised. M client had no | awyer,
filed no brief, nmade no argunent. So, we don't know
what they considered or held. They nmade no reference to
it.

CHI EF JUSTI CE ROBERTS: Suppose --

JUSTICE GINSBURG. But it was a fact, was it
not, that he was al ready rel eased?

MR. BIBAS: Yes, that's correct, Your Honor.

CHI EF JUSTI CE ROBERTS: | suppose -- we have
hel d, haven't we, that States can have different
concepts of nootness than the Federal one?

MR. BI BAS: Yes, Your Hoﬁor, that's right.
And South Carolina deals with this issue -- obviously,
in this Court the question is an Article 111 question.
And because the evadi ng review doctrine is an exception
to Article Ill1's normal requirenents that Federal courts
have jurisdiction only over |ive cases or controversies,
It should be construed narrowmy, only where essential to
preserve review. Here Petitioner didn't ask for a stay;
I f he had asked --

JUSTI CE SOTOVAYOR: Counsel, do we have
jurisdiction over any matter that isn't rendered in a
final judgnent in State court?

MR. BI BAS: No, Your Honor.
Alderson Reporting Company
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JUSTI CE SOTOVAYOR: So, if we don't have
jurisdiction over anything but a final judgment, how
could we ever grant a stay if the State refused to?

MR. BIBAS: | -- your -- if --

JUSTI CE SOTOVAYOR: The State refused to
grant a stay.

MR. BI BAS: I --

JUSTI CE SOTOVAYOR: And why would South --
why woul d the State here have granted a stay, if it
bel i eves there's no Sixth Amendment right whatsoever to
counsel ? How could that |litigant ever evade npotness?

MR. BIBAS: Your Honor is correct that the
relief would be com ng fromthe South Carolina State
courts, and South Carolina ruled 241(c) appears to be
tailor-made for this situation. And it instructs courts
to consider whether a stay is necessary to preserve
jurisdiction of the appeal or to prevent a contested
i ssue from becom ng nmoot. Qur position is --

JUSTI CE SOTOVAYOR: Can you point to any
case involving support paynments in which the South
Carolina court has ever granted a stay?

MR. BIBAS: The closest | can point to is
Berry v. lanuario, a South Carolina State court case
i nvol ving parental term nation -- term nation of

parental rights froma famly court, where the South
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Carolina Suprenme Court stayed the matter. And so, if
Petitioner had asked, there's a substantial |ikelihood
the court would have granted a stay through the South
Carolina Supreme Court. At this point, under Rule 23,
this Court could affirma stay.

JUSTICE SCALIA: Did the Petitioner know
about Rule 23?7 Where had he | earned about that? He
didn't have counsel, right?

MR. BIBAS: He had counsel as of no |ater
than 3 weeks after the trial court hearing. He had
counsel for 11 nonths of his sentence.

JUSTI CE SCALI A: Ckay, before -- before it
got up to the --

MR. BIBAS: That's right, 11 nonths before
t he case becane noot.

On the nerits, a civil contenpt case does
not, as ny adversary suggests, quote, "sound in crim nal
contenpt” and require counsel, quote, "precisely to
ensure that the proceeding remain civil."

JUSTI CE KENNEDY: Is it correct for me to
think of both the Petitioner's argunent and your
response as a Mathews v. Eldridge problenf

MR. BIBAS: No -- Your Honor, | believe the
mai n argunment here, and the only one the Petitioner

argued in the courts below, is an absolute categorical
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right that any loss of |liberty equals an absolute right
to counsel.

JUSTI CE KENNEDY: Well, it -- it does seem
t hat absolute right and Mathews v. Eldridge is not quite
a -- agood fit, but it seens to ne that nobst of M.
Waxman' s argunment can be subsuned within the Mat hews v.
El dri dge franmework

MR. BIBAS: Yes, that is his fallback
argunment, though it wasn't devel oped in the courts
below, but |I think it's inportant to note that because
hi s argunent approaches and, in fact, |eads with an
absolute claim-- to note the breadth of the rule. So,
pi cking up on your question to M. Waxman, Justice
Kennedy, it's inmportant to note not only that
Petitioner's rule would reach other civil contenpts
beyond child support, but because any loss of liberty is
the overwhel mng factor in his calculus, it would apply
to tens of thousands of inmm gration and extradition
cases each year

Petitioner's reply brief does not deny this,
saying only that they m ght or m ght not be
di stingui shable. And imm gration, we would submt, is
an a fortiori fromthis case. The |legal issues there
are nore conplex, the deprivation is nore severe, the

confinement not purgeable. Any ruling --
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JUSTI CE KENNEDY: But just -- just assune
t hat we could somehow bl ock out that category. |If you
could focus just on the donestic relations support
proceedi ngs, would there be a basic change in the way
t hose proceedi ngs are being conducted in other States,
if we ruled in favor of Petitioner and said there's an
absolute right?

MR. BIBAS: Yes, Justice Kennedy, there'd be
a massive change. Trial judges need to know ahead of
time which sets of procedures to apply, civil or
crimnal.

JUSTICE GINSBURG. Isn't it -- isn't it true
that nost States in child support caées, when t he
def endant says | have no noney, will appoint counsel?

MR. BIBAS: That is not true of npost States,
Justice G nshurg. M understanding is 15 States
recognize it as a constitutional matter, 11 additi onal
States by statute, rule, or practice appear to recognize
a statew de right to counsel. So, there's a bear
majority. At least 17 States do not have a statew de
right, and the remaining 7 are uncl ear.

So, we're tal king about refornulating rules
I n a huge nunber of States that probably affect hundreds
of thousands of cases. 1'd ask the Court to consider

the O fice of Child Support Enforcenent study that's in
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the appendi x to the Senators' brief. [It's the best
enpirical evidence we have of how t hese proceedi ngs
wor K.

And the evidence is relevant both to the
need for these procedures in the balancing test Justice
Kennedy refers to, but also the apparent relatively |ow
reason to believe there's a large error rate here.
According to that study, nmany parents -- non-supporting
parents are cited for contenpt and purged of their
contenpt; many fewer are, in fact, confined. It is --
appears to be the threat that coerces enforcenent and
deters violation. Many parents do not pay up until
after the contenpt hearing and confinement is inminent.
So, States would have to appoint counsel in a |arge
number of cases, nost of which wind up purging. So, the
first point to note is that --

JUSTI CE G NSBURG: | thought the point was
it's -- it's only if the defendant -- the claimis only
I f the defendant does not have the keys in his pocket
because he has no noney. So, in cases where typical a
recal citrant spouse won't pay until he's threatened with
jail, that wouldn't conme in this category. | thought
M. Waxman was speaki ng about people who do not have the
keys in their pockets because they sinply cannot -- they

do not have the wherewithal to pay.
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MR. BI BAS: Yes, Your Honor, but very, very
many non-supporting parents protest the same. And so,
It is true that the slice of those brought to civil
contenpt hearings is only a small fraction of the
overal | casel oad.

JUSTI CE KENNEDY: Yes, and | -- and |
suppose you could say that in -- in advance that the
judge and the appointing authority sinply woul dn't know.

MR. BI BAS: Exactly, Justice Kennedy. Trial
judges need to be able to protect thenselves. They need
to be able to know when they go into a hearing whet her
to apply civil or crimnal procedures, and that's this
Court's lesson in Hicks v. Feiock.

Hi cks said a judge needs to know ex ante
based on a couple of sinple rules, quote, "If the relief
i nposed here is in fact a determ nate sentence with a
purge clause, then it is civil," then civil procedures
apply. And if the remedy runs to the injured party,
then it is civil.

But to -- even cases that have overturned
erroneous civil contenpts, do not, as ny brother
M. Waxman suggests, beconme punitive and cri nm nal
Maggi o and Shillitani recognize that they remain civil.
Shillitani declined to find a right to indictnent or

jury trial because it was a civil case.
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To go back to the --
JUSTI CE SOTOVAYOR: Counsel, | -- 1 took the
Solicitor General's position to be -- they nay accuse ne

of not being accurate in what | took their position to
be, which is the rule would be sinple. You, a State,
are free to run these procedures as you choose, but not
to provide counsel, you have to neet some m ni num

Mat hews v. Eldridge requirenents. And so, the rule is
sinple. The State can do what it wants, but it has to
provi de m ni mum due process, and they've previously set
forth the three. All right?

So really the answer is, no, you're not
automatically entitled to a | awer i f you're providing
m ni rum due process. |If you're not, then you have to
provide a | awyer.

MR. BI BAS: Yes, Your Honor.

JUSTI CE SOTOVAYOR: All right? Wat's wong
with that rule? That, | think, is what the Solicitor
General is suggesting. So, first, what's wong with the
rule? And then, second, in a case in which | did not
see and haven't yet a formthat really tal ks about or
tells the contenptor about his defense and what he needs
to prove, yes, he did get a hearing but not a hearing
t hat explored his statenment that he'd been | ooking for

work and couldn't find it, and a form a judgnment that
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doesn't address his current ability to pay. How does
the South Carolina systemconply with those m ni nunms of
due process?

MR. BIBAS: Yes, Your Honor. First, I'll
tal k about the Solicitor General's suggestions that you
rai se and then tal k about the specific procedures here.
We think the Solicitor General's suggestions are
i nteresting, they're worth exploring. They were raised
for the very first tine at the nerits stage here; so,
there's been no devel opnment. We don't know what ot her
States are doing, the range of options out there, the
nonconstitutional nmeasures which in the crimnal context
for guilty pleas were devel oped throdgh rul emaki ng, Rule
11, lots of testinony and inquiry. That's appropriate
for devel opment when presented and all owi ng those ot her
bodies the first crack at them

JUSTI CE SCALI A: M. Bibas, | have a
guestion about -- about the position of the Governnent
in this case. The Governnment agrees with you that you
don't need counsel, but says that we ought to reverse
t he judgnment anyway because there were -- because the
ot her aspects of due process which the Governnent
asserts would make it unnecessary to provide counsel did
not exist in this case.

Did you think, under our ordinary rules,
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we -- we can do that?

MR. BIBAS: No, Your Honor, that's beyond
t he question presented.

JUSTI CE SCALI A: Question presented was just
whet her counsel was necessary, right?

MR. BIBAS: That's correct. And |
suppose - -

JUSTICE SCALIA: It's fully within the power
of the Governnent to say why, you know, in genera
counsel is not necessary because these other procedures
are good enough. But then to conme forward and say,
nor eover, those procedures were not applied in this case
and, therefore, you should reverse, that's -- that's a
new point, it seens to ne, isn't it?

MR. BIBAS: Yes, Your Honor, and as Justice
Sot omayor pointed out, that's not what this Court
granted certiorari on. And this is a case --

JUSTI CE Gl NSBURG. \What about you -- you
stressed that this falls on the civil side. So, why
shouldn't we take Rule 54(d) as our nodel and say that
I nstructs the court that you give parties the relief to
which they are entitled, even if they haven't asked for
that relief, even if they've asked for sonething that
they can't get?

MR. BIBAS: Justice G nsburg, | don't
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believe this is a question about relief. | believe this
is a question about what constitutional right is
I nplicated. This case arises froma State court. The
failure to raise the issue belowis jurisdictional and
IS not -- that issue is not before the --

JUSTI CE SOTOVAYOR: | don't know that that
answers ny question, because the way | phrased the
gquestion was very specific. South Carolina -- there's
no constitutional right to counsel in every proceeding,
but the question presented was whet her South Carolina
erred that an indigent defendant has no constitutional
right to appointed counsel in any civil contenpt
proceeding. And if the answer to t hat is, if the civil
contenpt proceedi ng does not conply with m ni nrum due
process requirenents, counsel is required.

MR. BI BAS: Your Honor, | respectfully --

JUSTI CE SOTOVAYOR: Then isn't that an
answer to the question presented?

MR. BIBAS: | don't read the question
presented that way, Your Honor --

JUSTI CE SOTOMAYOR: We can argue about that
| at er.

MR. BI BAS: Ckay. Fine.

JUSTI CE SOTOVAYOR: (Okay? The point is --

JUSTI CE SCALIA: | would think that the rule

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review
46
would be that if -- if South Carolina has not conplied

with m ni mum due process procedures, m ninmum due process
procedures are required, not counsel is required.

MR. BIBAS: Yes, Justice Scalia. 1In a case
presenting that issue, that's the appropriate renedy.
To go back to the --

JUSTI CE BREYER: Thi nk of what the
Gover nnent says shoul d happen. You should give them a
formand the formshould say do you have nobney to pay or
not. All right. So, what did happen? Did the judge
ever ask hinf

MR. BIBAS: Here's what happened, Justice
Breyer: The rule to show cause, at Joi nt Appendi x 50a,
said in all capital letters "nmust bring proof of
enploynment." This was Petitioner's sixth hearing. He
was famliar with the issues before. At Petition
Appendi x 17a --

JUSTI CE BREYER: Did he bring sone proof of
enpl oynent ?

MR. BIBAS: He did not. He had --

JUSTI CE BREYER: All right. So, why woul d
you put himin jail? He has no job.

MR. BIBAS: All right. He had -- he
expl ained that he, in fact -- tried to explain why he

didn't have the noney, that he had been -- both his
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drugs and 2 nonths of disability. The judge, on the

next page, Petition Appendix 18a -- he heard the
testi nony, he saw his deneanor, he didn't believe him
and found himin willful contenpt.

And, finally --

JUSTI CE BREYER: You nean he didn't believe
hi m about what? That he had no noney?

MR. BIBAS: That he did not have the noney.

JUSTI CE BREYER: Ckay. So, he -- he thought
he did have the nobney.

MR. BIBAS: That's our reading of Petition
Appendi x 18a.

JUSTI CE BREYER Do we --

JUSTI CE KAGAN.  Well, we couldn't really
tell, could we, M. Bibas? Because he conpletely
i gnored the question. The entire transcript is |less
than two pages long. M. Turner tal ked about how he had
no noney and he was disabled. The court conpletely
i gnored him The court also ignored the questions on
the formfor the order of contenpt about whether he had
any noney. The court ignored that as well.

MR. BI BAS: Your Honor, none of those -- you
are correct; none of those is filled out. But what |
wanted to explain is that due process | ooks at the

totality of the State procedures, and the State has
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three mechani sms in place by which Petitioner, having
counsel, could have challenged this. He could have
chal | enged both the factual and |egal findings on
appeal. Famly courts repeatedly overturn such
judgnents on appeal.

JUSTI CE BREYER: |'m actually trying to
find --

JUSTI CE SCALIA: | don't understand all of
this discussion. The question presented is not what due
process procedures are required in these cases. That is
not the question presented.

JUSTI CE BREYER: Just out of curiosity --

JUSTICE SCALIA: It is sinply whether
counsel is necessary. 1Isn't that the only matter that
we shoul d be discussing?

MR. BIBAS: Yes, Your Honor. And --

JUSTI CE BREYER: Fine, but I'd like to ask a
di fferent question.

I"'mtrying to find out what happened here
that was different from what the Governnment suggests.
The Governnent suggests provide a piece of paper and to
ask certain questions. Wat 1'd like to know is what's
different in this proceeding fromwhat the Governnment
suggest s?

MR. BIBAS: There was --
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JUSTI CE BREYER: That woul d have -- perhaps
on no one else, but could have an effect on the way I
deci de the case.

MR. BIBAS: Yes, Your Honor. There was no
such form provided, and there was not a form --

JUSTI CE BREYER: | understand there was
no -- look. |If he asked the questions orally --

MR. BI BAS: Yes.

JUSTI CE BREYER: -- | mght be tenpted to
say it doesn't matter. So, I'mtrying to say what
really differed fromwhat the Governnent wants?

MR. BIBAS: Whether in a formor orally, a
judge could ask such questions, as Justice Sot omayor
pointed out. There's a formin the appendi Xx.

Whet her -- what happened here or not is not the
gquestion. The record is insufficient because Petitioner
didn't develop it.

JUSTI CE SCALI A: The Governnent is not a
party here, is it?

MR. BI BAS: No, Your Honor.

JUSTICE SCALIA: It's just an am cus. So,
this expansion of the -- of the question presented from
whet her counsel was necessary to what are the due
process procedures required is all at the suggestion of

an amcus; is that right?
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MR. Bl BAS: Yes, Your Honor. And so, to

focus on --

JUSTI CE BREYER: And skip that one. \What
l"mtrying to figure out -- and I'msorry, | may be the
only one trying to -- I'"'mtrying to figure out what, in
general, is the fairness of such situations in -- where
the woman is normally the one with the child, the man is
normally the one who doesn't pay.

s it true, for exanple, that in nost such
situations across the country, the woman has a | awyer,
but the man doesn't? Is that true or isn't it true?
There nmust be sonme organization that's studi ed that.

MR. BIBAS: Yes, Your Honor. That's -- we
don't have good nationw de statistics. Wat | can say
I's our understanding is that, first of all, Petitioner
is incorrect in saying that the governnent has a | awyer
here who is prosecuting. He is conflating the clerk of
the court issuing a mnisterial rule to show cause with
t he presence of a |law-trained prosecutor. That is not
the case in South Carolina. That is not the case in
very many of the States.

JUSTI CE BREYER: Ckay. So, the answer to
what | think of, in my owmm m nd only, as very relevant,
whet her the woman has a | awer but the man doesn't, is:

| don't know.
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MR. Bl BAS: It -- it is not across the

board.

JUSTI CE BREYER: And that is the answer? W
don't have good information on that?

MR. BIBAS: W don't have good statistics as
to how often.

JUSTI CE BREYER: Ckay. Fine. Yes.

CHI EF JUSTI CE ROBERTS: Counsel, do you know
why we're not hearing fromthe State of South Carolina?

MR. BI BAS: Because the State was not a
party to the proceeding.

CH EF JUSTI CE ROBERTS: No, no. |
understand that they were invol ved bel ow. They deci ded
not to becone a party before the State suprene court; is
that right?

MR. BI BAS: Yes, Your Honor.

CHI EF JUSTI CE ROBERTS: Why aren't they
def endi ng their procedures?

MR. BI BAS: Wwell --

CHI EF JUSTI CE ROBERTS: It may be an unfair
question, since you don't represent the State.

MR. BIBAS: Right. | don't know. All | can
say is Ms. Rogers went -- anticipating that she woul d
receive child support, Ms. Rogers went off welfare in

2003. After that point, the State ceased to have a
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direct financial interest, and the State has witten a
couple of letters in the Joint Appendi x saying that
because we are not a party to the suit, our financial
interest is not directly inplicated.

CH EF JUSTI CE ROBERTS: I think it would be
a great financial interest if they have to provide
counsel in these thousands and thousands of cases.

MR. BIBAS: That is a -- that is a broader
system c interest, and the State did, in fact, join an
am cus brief to that effect in this case.

JUSTI CE SCALI A: Could | ask a question
about your nootness point?

MR. Bl BAS: Yes.

JUSTI CE SCALI A: You say it's --it's not
capabl e of repetition and yet evading review, because
shoul d this happen again, he could get a stay, as he
coul d have gotten in this case.

Do you have any case of ours which -- which

uses that reasoning and says the fact that in a future
case you may be able to get a stay suffices to establish
that this is not capable of repetition yet evading
review? It's -- it's a new argunent to nme. |s there
any case of ours that applies it?

MR. BIBAS: The closest is this Court's

decision in St. Pierre. A nunmber of | ower courts that
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we cite have also followed St. --

CHI EF JUSTI CE ROBERTS: But that can't
possi bly be true, because we have cases applying the
rule that this is capable of repetition, yet evading
review. |If the rule were you have to get a stay, we
woul dn't have any of those cases.

MR. BIBAS: They -- no, Your Honor. In
abortion cases, election cases, stays are practically
I npossible. This is a different category of case, where
stays are avail able, and those cases al so seek
prospective relief.

If I mght go back to the financial interest
that you pointed out earlier, the reason the State woul d
care here -- it's not that -- there's a State fisc
I nterest that's substantial, but the reason that matters
to my clients is because the huge fiscal burden here
could deter many States fromthis enforcenent. |In fact,
it has.

In New Jersey, after the State supreme court
recogni zed in Pasqua a right to appointed counsel, New
Jersey stopped using civil contenpt enforcenment. When a
State has to appoint counsel and stops doing so, it
rempves deterrence in a nmassive nunber of cases. That's
a --

JUSTI CE G NSBURG:. Do we have any -- any
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conmput ati on about what it would be -- what the counsel
fee woul d be, as opposed to keepi ng soneone in prison
for a year?

MR. BIBAS: We don't have those nunbers, but
| also believe that's not the correct inquiry, Your
Honor, because it's not just the few people who are
confi ned.

As | was saying earlier, if the percentage
of those going to these hearings were actually confined
is in the single digit percentages, as sonme of the
nunbers in the States' appendi x suggest, then you're
getting a huge | everaging effect of nmany people being
coerced into paying before going into confinement or
i mmedi ately after going into confinenent. So, the State
can perm ssibly weigh those costs and benefits, and
that's for the State | egislature.

To go back to Justice Breyer's question
earl|ier about what due process mght require, | think
It's inportant to focus on that these procedures are
straightforward, informal procedures, navi gable by

| aymen. The nost natural thing in the world when being

accused of not paying is to say: But | can't pay. And
to followit up with an explanation. | applied for this
job; I"mout of work; | got sick. There are things

t hat --
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JUSTI CE BREYER: Did anybody | ook at housing
courts?

MR. BI BAS: No, Your Honor.

JUSTI CE BREYER: | nean, housing courts -- |
would think it's fairly common sonebody owes sonebody
$25, or whatever it is, the judge says pay it into
court, and what happens if they don't pay it into court?

MR. BIBAS: W haven't | ooked at that, Your
Honor, and |I'm sure the sane arises in admnistrative
appeal s and small clainms court, any nunmber of places.
Here it's a sinple intuitive issue, and South Carolina,
| i ke other States, uses relaxed, informal rules of
evi dence and procedure. There are effectively no rul es
of hearsay or authentication.

JUSTICE ALITO There are things the judge
coul d have asked, though, that -- and put on the record,
and it m ght have cleared this up. He could have -- the
Petitioner here said he wasn't working and he coul dn't
wor k because he had been hurt, so the judge could have
asked for nedical records to substantiate that.

And then the Petitioner admtted that until
recently, apparently, he had been taking nmeth, he had
been snorting coke. The judge could have said, all
right, you had the noney then to buy those drugs; now,

where did you get that and why do you no | onger have
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t hat source of noney? He could have gone through a few
sinple steps, couldn't he, to nake this -- to elimnate
the problens?

MR. BI BAS: Yes, Your Honor, and whet her
that's salutary or ought to be considered in a future
case, it's not the question here. But that could be
worth exploring. It is nuch |ower cost than appointing
counsel across the board.

It's inportant to note that --

JUSTI CE KENNEDY: It's a little difficult to
wite the opinion, if you are to prevail, saying there's
no absolute right, but there m ght be in sone other
case, depending. W don't give nuch‘help to the system
t hat way, because it mght be that ultimtely we would
find that the balancing test is nore conplex than sinmply
appoi nting the counsel.

MR. BIBAS: | don't believe this Court has
to do that, Your Honor. 1In -- in cases such as Gagnon
and Lassiter, this Court |laid out factors, said there's
no categorical right to counsel, and the |lower courts --
our exam nation of the post-Gagnon cases suggests nost
of them have said, well, this is a pretty routine case,
85, 90 percent of the tine --

JUSTI CE KENNEDY: Well, then you do think we

should lay out the factors? And, if so, what are the
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factors?

MR. BIBAS: | -- | don't believe that it's
necessary because we can't conceive of a |egal issue
here so conplex that categorically a | awer is
necessary.

JUSTI CE SCALI A: Counsel, | don't understand
how we could say that if you do not neet m ni num due
process procedures, you must neet nore than m ni mum due
process procedures. | nean, once we say that it's
enough if you do A, B, and C, but this State has not
done A, B, and C, how can we say therefore you nust
appoi nt counsel? All we can say is you nust do A, B,
and C. | don't know of any i nst ance where we I npose
nore than the due process m ni mum because you have
failed to conply with the m ni nrum

MR. BI BAS: Yes, Your Honor. Perhaps to go
back to Justice Kennedy's point, if -- if the Court were
concerned about nore specific guidance, it could point
to at least in situations that involve relaxed informnal
rul es of procedure, where no rul es of hearsay
aut hentication, no jury trials, informal discovery,

j udges handl e questioning, no State prosecutor, at |east
there, there mght be no right to counsel

JUSTI CE KENNEDY: Well, | -- | just don't

know that all those things are properly before us.
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MR. BIBAS:. Well, then, the appropriate
thing is to answer the question that was rai sed by
Petitioner in this case and not to go -- no need to go
beyond that, | would suggest.

Finally, let me point out that the closest
anal ogue in the legal systemto the question here about
inability to pay child support is inability to afford
counsel. Qur crimnal justice |egal system has
ext ensi ve experience with that under the CJA, the
Crimnal Justice Act. In the Federal system and in nost

States, the burden is on the defendant to show his
inability to pay counsel. He doesn't --

JUSTI CE KAGAN: But, M. Bibas, practically
when those fornms are used, the person fills out a form
and nostly they're just accepted, aren't they?

MR. BI BAS: Your Honor, | don't believe
they' re rubber-stanped. The statistics that | have seen
show denial rates of 10 to 20 percent, in sonme counties
as high as 35 percent. So, there is a nmeani ngful
i nqui ry and nmeani ngful denials, and all of those cases
woul d viol ate due process on Petitioner's logic. That
cannot be the tidal wave to hit the crim nal justice
system That is not an appropriate extension of due
process because the issues here and there are sinpler,

far sinpler than in Lassiter, a formal trial-type
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adversari al procedure where neverthel ess no categorical
right to counsel was required.

It's inportant to go back, if one | ooks at
the roots of the right to counsel in Powell and G deon
and Zerbst, Powell talked about the need for the guiding
hand of counsel who are skilled in the science of law in
order to deal with technical defects in the charging
i nstrunent, to deal with inconpetent, irrelevant, or
evidence. In proceedings such as this, where there are
no formal rules of pleading or evidence, there is not a
need -- certainly not a need for a categorical right to
counsel

If there are no further duestions, may |
concl ude?

Liti gants can thensel ves argue the
conmmonsense issue of ability to pay, just as they can
address their ability to afford counsel w thout first
havi ng counsel, and the cost of appointing counsel
across the board would deter States from enforcing
custodi al parents' and their children's rights, as it
has in New Jersey. Thus, this Court should dismss for
want of jurisdiction or else affirm

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Waxman, you have 3 m nutes renaining.

REBUTTAL ARGUVMENT OF SETH P. WAXMAN
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ON BEHALF OF THE PETI TI ONER
MR. WAXMAN: | have three points. Thank
you, M. Chief Justice.
First of all, I nean this -- the crux of
this dispute cones down to whether this is sone -- akin
to some sort of sinple formthat can be filled out that

any | ayperson, no matter how uneducated, can deal wth.

Second, the question is how nuch of a burden
Is this going to be on the States?

And, third, the question of whether or not
what counsel suggests as the Utah nodel or what he
deni grates as the New Jersey nodel would be a way to
square this circle.

First of all, counsel says he can't conceive
of a legal issue that can arise in this case. Let's
just ook at this case as an exanple. There was
al l egations of -- an adm ssion of drug use. Does or
does that not constitute an inability to pay? That is a
| egal question. It is not a factual question.

Inability to conply is a |l egal defense, not a factual
excuse.

The al l egation was he's not enpl oyed, but
maybe he's not | ooking for work or he's underenpl oyed.
Is that inability to conmply for purposes of a coercive

contenpt sanction? That is a |egal question.
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Qur suggestion is he could be incarcerated
so that he could be placed on work release in a county
jail program and reduce his arrearage. |Is that or is
that not a perm ssible application of a coercive
sanction of incarceration? The cases that we've seen
have said no, but it is an open |egal question.

Even as to the marshaling of evidence, it is
hi s burden not to just say, oh, | can't pay. He
submtted a formthat he filed for his disability
paynments that said | have no incone and | have a car
that's worth $1,500. Did he have to pay that car --
sell the car to pay or not? That is a |egal question.

In terms of burden, the State is payi ng --
there are approximtely 15 percent of the State's jail
popul ation in any given year that are noncustodi al
parents that are serving terns, in this case two 6-nmonth
terms and a year term at the cost -- according to the
statistics, at the cost of between 13- and 17,000
dollars a year. South Carolina, because it refuses to
conply with the requirements of the Federal program has
already paid $72 mllion to the government in fines and
owes another 10. And if you want to really reduce the
cost, Justice Kennedy, and make this manageabl e, take
the systemthat they are applauding in Utah or

denigrating in New Jersey. When the court sends out its
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order to show cause, it says: Please fill out this form
show ng whet her you have i nconme, whether you have

assets, and whether you are unable to hire counsel. |If

t he --

JUSTICE ALITG Well, we don't have the
Social Security disability form but if the judge
credited that and accepted that your client is -- was
unable to work and had only the assets |isted on that
form would he not then automatically be -- have shown
that he had an inability to pay?

MR. WAXMAN: | think the answer is yes, but
we don't know whet her the judge even | ooked at the form
and we know from South Carolina law that a nere
assertion is not the marshaling of evidentiary support
that's required to carry the burden.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 11:12 a.m, the case in the

above-entitled matter was submtted.)
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