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PROCEEDI NGS
(10: 02 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argument first this nmorning in Case 09-893, AT&T
Mobility v. Concepci on.

M. Pincus.

ORAL ARGUMENT OF ANDREW J. PI NCUS

ON BEHALF OF THE PETI TI ONER

MR. PINCUS: Thank you, M. Chief Justice,
and may it please the Court:

The Ninth Circuit concluded in this case
that a State |aw may mandate the use of a particular
procedure in arbitration as long as the | aw al so
requires the use of that sane proceddre in litigation.
That interpretation of section 2 of the Federal
Arbitration Act would pernmit a State to oppose in
arbitration any procedure enployed in court and thereby
require arbitration to be a carbon copy of litigation,
preci sely what the Act was designed to prevent.

Section 2 of the Federal Arbitration Act
provi des that an arbitration agreenent may be held
unenforceabl e under State law only if the State law rule
bei ng i nvoked to invalidate the agreenent qualifies as a
ground that exists in law or equity for the revocation

of any contract. Respondent argues that, because
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California'"s Discover Bank rule does not facially

di scrimnate against arbitration, it falls within the

savings clause. But the plain | anguage of the savings
clause makes clear that it is not limted to statutes

that discrimnates facially against arbitration.

By referring to "any contract,"” it makes
clear that, as this Court has said, the rule nust be
applicable to contracts generally.

JUSTI CE SCALIA: What if -- what if a State
finds it unconscionable to have an arbitration clause in
an adhesi on contract which requires the arbitration to
be held at a great distance from-- from where the other
party is and requires that party to pay the cost of the
arbitration? Can a State not find tﬁat to be
unconsci onabl e?

MR. PINCUS: It can, Your Honor, and --

JUSTI CE SCALI A:  Well, that wouldn't apply
to other -- to other contracts.

MR. PINCUS: But the legal doctrine that the
State is applying there, as States have and as we
di scuss in our brief, is a doctrine that applies a
general principle of unconscionability with principles
elucidating how it applies that apply evenhandedly
across the board.

JUSTI CE SCALI A: Are we going to sit in

4
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judgnment? Are we going to sit in judgnent? | know you
say -- you say it has to shock the conscience, but if a
State wants to apply a | esser standard of

unconsci onability, can we strike that down?

MR. PINCUS: If it wants to apply a | esser
standard to arbitration clauses, yes, absolutely you
can, because that would -- that would violate what is at
the core of the provision, which is discrimnation
agai nst State | aw.

If a State -- if a State enacted -- if the
| egi sl ature enacted a statute and it was headed
arbitration -- unconscionability, rather, and section 1
of that statute had general principles to be applied to
all contractual provisions to detern{ne
unconscionability: It nust shock the conscience, the
gquestion is addressed with respect to the party before
t he court against whomthe contract is going to be
applied, and the third principle is unconscionability is
deci ded ex ante. And then section B said -- I"msorry?

JUSTI CE SOTOMAYOR: \What's the difference,
then, with the act that you are positing? A State cones
in -- or | should ask: |Is there no difference between a
State saying these terns in a contract are
unconsci onabl e, making the petitioner always pay the

fees and nmaking himor her arbitrate in a different
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State -- that is unconscionable -- or a general rule of
State | aw that says in a contract of adhesion the
stronger party can't inpose undue cost or expenses on
the other side to vindicate their rights, whether it's
in litigation and/or arbitration.

In your mnd, there is no difference between
t hose two things, between these two approaches to the
I ssue?

MR. PINCUS: | don't think so, Justice
Sotomayor. Maybe if | could finish with ny exanple, it
may el ucidate the distinction that I'"mtrying to draw.

JUSTI CE SCALI A: So how do you address
Justice Scalia's -- if you are saying there is no
di fference between those two things,\then how can a
State find those ternms unconsci onabl e? Under what
t heory, general theory of |aw, would they be --

MR. PINCUS: | think the critical question
Is: |Is the State applying the sane principles to
arbitration, of unconscionability to arbitration
agreenents, as to other agreenents? And in ny exanple |
was positing a first provision that laid out three
principles that would be appli ed.

If part B of that section, or part 2 of that
section, said with respect to arbitration agreenents, on

t he other hand, we are going to require that the

6
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procedures be equivalent to what is in court, we are
going to |l ook at the tinme the dispute arises rather than
ex ante, and we are going to | ook at the effect on
everyone, then | think it would be quite clear that that
woul d be discrimnation.

JUSTI CE SCALI A: That is bad, absolutely,
but that's not what the State is going to do. The State
is sinply going to say: W find this to be
unconsci onable. And you say it's not unconsci onabl e;
it's very fair. And the State says: Eh, we think it is
unconsci onabl e.

Are we going to tell the State of California
what it has to consider unconsci onabl e?

MR. PI NCUS: Respectfully, Justice Scalia, I
don't think that's what the State is doing here. |
think what the State is doing here is saying -- is not
sayi ng, under the sane principles we apply el sewhere,
this is unconscionable. They're just saying, it's quite
clear that it's --

JUSTI CE Gl NSBURG. There's nothing --

MR. PINCUS: |'m sorry.

JUSTI CE Gl NSBURG. There is nothing that
I ndicates that California's |laws are applying a
di fferent concept of unconscionability. You haven't

cone up and said, oh, |ook what they did here. And in
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anot her case they said it has to shock the conscience.

Maybe across the board, California is
saying: W think that unconscionability should have a
broader nmeaning. |Is it unfair to the weaker party
to the bargain? |1s there really no genui ne agreenent
here? And if that is so, that will fit our definition
of unconscionability.

You don't have anything that says -- the
California court hasn't said: W are applying a speci al
definition of unconscionability to arbitration
agreenents.

MR. PINCUS: Well, they haven't said that,
Your Honor, but their opinion nakes clear that they do.
For example, the statute in Californ{a t hat defines
unconsci onability specifically says unconscionability
shal |l be assessed at the tinme of contracting.

Here, the decision holding the Discover Bank
rule is specifically based on a determ nation of
unconsci onability, not ex ante, when there would be a
variety of situations to consider, but it is explicitly
based at the tinme the dispute arose.

JUSTI CE KAGAN: | was under the inpression

MR. PINCUS: So it's clear that they are
applying a different --

8
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JUSTI CE KAGAN: | was under the inpression,
M. Pincus, that Di scover Bank specifically cites a case
whi ch arose not in the arbitration context, but instead
in the general litigation context, which is this Anerica
Online case, and thereby made clear that its rule,
however different it nmay seemto you from normal
contract provisions, its rule applied both in the
arbitration sphere and in the litigation sphere.

MR. PINCUS: Justice Kagan, | think that
question goes to -- to a separate question. | think
Respondent has two argunents. One is, because this rule
applies to all dispute resolution provisions, it is a
general -- it applies to any contract that qualifies
under section 2. W think that that\clearly can't be
the case, for several reasons.

First of all, section 2 says "any contract,"
and that, the Court has said, neans principles that
apply to contracts generally, not principles that are
limted to dispute resolution contracts.

JUSTI CE KAGAN: Well, this --

JUSTI CE GI NSBURG. Well, any contract that
woul d have an arbitration clause.

MR. PINCUS: True, Your Honor. But if the
provi sion nmeant that, then as long as -- as long as a

State | aw banning arbitration said, we are banni ng

9
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arbitration in any contract, then the State could say it
applied to any contract. O a provision that said
juries are required to resolve every dispute, whether in
arbitration or not.

JUSTI CE GINSBURG: Can we criticize one
feature of this? You are not claimng that, vis a vis
litigation, arbitration is being disfavored, which was
the original concern about arbitration agreenments and
what pronpted the Federal Arbitration Act. The courts
didn't like to have their business taken away, and so
they were disfavoring arbitration contracts.

That is no part of the picture here, as far
as | can see, because the rule is the same whether it's
litigation or arbitration.

MR. PINCUS: Wwell, we -- we do make an
argument, Your Honor, that the inmpact of this rule is
much nore significant on arbitration than it is on
litigation, because it basically -- with respect to
litigation, it is reaffirmng the default rule, but with
respect to arbitration, it has a quite significant
different effect, which is really to transform
arbitration in the ways that the Court described in
Stolt-Ni el sen.

And so we do argue that it does have a

di sproportionate burden, but our principal argunent here

10
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is that the "any contract” requirenment neans that the
State | aw rul e being applied has to be a rule that
applies generally to contractual provisions, as the
Court has said.

JUSTI CE SCALI A: Yes, but sone -- sone
el ements of unconscionability can only arise in a
litigation or an arbitration context, such as requiring
the conplaining party to litigate or arbitrate at a
di stant | ocation. How could that possibly apply in --
to any other contracts?

MR. PINCUS: Well, that -- that now turns to
t he second argunent that Respondents nake, which is,
even if the mere fact that it applies to litigation and
arbitration satisfied section 2, the\rule satisfied --
satisfies section 2 because it is nmerely a specific

application of California' s general unconscionability

rul e.

JUSTI CE SCALI A Yes.

MR. PINCUS: And -- and our response to that
is: It is quite clear that in three critical respects,
it is the principles that were applied -- not the

result, but the principles that were applied in order to
find unconscionability here -- are different than the

principles applied in every other context. By exanple

11
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JUSTI CE SCALIA: Three? What are the three?

MR. PINCUS: The three are, first of all,
| ooking to the effect on people other than the parties
to the dispute. |In every other case --

JUSTI CE SCALI A: | was going to ask you
about that. Right.

MR. PINCUS: -- the question is: |Is it fair
to the person before the court to apply the contract to
then? Here, the district court found it was quite fair
to apply to that person; the problemwas third parties.

The second issue: Wen is the
unconsci onability decision made? As | said, the statute
says ex ante. Here, the decisions explicitly say: W
are going to look at it at the tine fhe di spute ari ses.

Third question: The general standard is
shock the -- so unfair as to shock the conscience. Here
the standard is: |s there a deterrent effect equival ent
to a judicial class action?

Three critical differences, three
differences that are not differences in result, but are
differences in the legal principles that are being
applied to determ ne unconscionability.

JUSTI CE BREYER: | thought that Di scover
Bank is the California case that sets it out; is that

correct?

12
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MR. PINCUS: Yes, Your Honor.

JUSTICE BREYER: So that's California | aw.
And what they say in Discover Bank is -- they are
tal ki ng about class waivers in both arbitration
contracts and not arbitration contracts. And they say
they are void when it's a consuner contract of adhesion,
when they predictably involve small anmpunts of danmages,
when it is claimed that the party with the superior
bar gai ni ng power has carried out a schene deliberately
to cheat | arge nunbers of consunmers out of individually
smal | suns of noney, and the waiver becones in practice
t he exenption of the party fromresponsibility for its
own fraud.

Now, seens to -- those séen1to be the
principles that apply. Those principles apply to
litigation. They apply to arbitration. What's the
probl en? They don't say anything there about the things
you nention. They just nmention four things, which I
just read.

MR. PINCUS: Well, and the only -- as |
said, there are two questions in this case and | think
it's hel pful to keep them separate. One is: Is it
perm ssible, sinply because the rule applies to both
litigation and arbitration, is that sufficient to

satisfy --

13
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JUSTI CE BREYER: No. | would guess it's
li ke Switzerland having a | aw saying, we only buy mlk
fromcows who are in pastures higher than 9,000 feet.
That discrimnates against mlk fromthe rest of the
continent. But to say we want cows that have passed the
tuberculin test doesn't. So |I guess we have to | ook at

the particul ar case.

And here, ny inpression is -- correct nme if
| amwong -- the class arbitration exists. [It's not
a-- it's not like having a jury trial. You could have

it in arbitration. You can have it in litigation. So
where is the 9,000-foot cow, or whatever it is? \Were
Is the discrimnation?

MR PINCUS: Well, | think this is exactly
t he 9, 000-foot neadow, Your Honor, because |I think the
problem here is there is -- it is not possible, based on
t he | anguage of section 2 or any other basis that we can
think of, to say a statute that requires the full use of
di scovery procedures in court and in arbitration or
factual determ nations by a panel of six individuals
sel ected at random - -

JUSTI CE GINSBURG. M. Pincus, are they
necessarily saying that? As | read it, the plaintiff
brought a case to court, not to arbitration, and then

there was a notion to stay the State court l|itigation.

14
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VWhy isn't it a proper reading of this case
to say: You want -- if you are in the arbitration
forum it's bilateral, but you can't dupe these
plaintiffs out of a class action? So if you don't have
a class action in arbitration, you can have it in court.
That is, the class action is preserved, not necessarily
in the arbitration forum but in the court.

MR. PINCUS: Well, I think the problem
Justice G nsherg, is both prongs of that requirenent are
| ndependently problematic. | think, for the reasons
that | was just saying and | think for the reasons that
the Court explained in Stolt-Nielsen, requiring class
arbitration is just the sanme as requiring discovery or a
jury trial or all of the other judic{al processes in
arbitration. And if the alternative prong of that is to
say, well, if you don't do that you nust exclude these
claims fromarbitration --

JUSTI CE SOTOVAYOR: But they're not
requiring --

MR. PINCUS: ~-- is independently --

JUSTI CE SOTOVAYOR: But they're not
requiring arbitration --

CHI EF JUSTI CE ROBERTS: Go ahead, Justice
Sot omayor .

JUSTI CE SOTOVAYOR: They are not saying you

15
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have to arbitration -- class actions in all arbitration
proceedings. They are identifying a class of cases in
whi ch they pursue the State, who's their own sovereign
and the savings clause in the FAA permts themin | aw or
equity to set forth rules to say in this subset of cases
there is a substantive right being affected. That is
different than rules that are | ooking at procedures and
setting uniform procedures in both.

How do we draw the |ine between a | aw t hat
says discovery has to happen in arbitration, and one
that says a -- in a contract of adhesion, if the
superior party retains the right to do discovery but
tells the inferior party, you can't? And a State says,
that's unconsci onabl e.

MR. PINCUS: Your Honor, | think that's the
preci se difference between the two issues that are --
that are in this case. For the reason we have been
di scussing, we think there is a very strong argunent
that a rule cannot qualify to be saved under section 2
sinply because it applies even-handedly to arbitration
and litigation because of the fact that that would sweep
in all of these other rules that we are tal king about.

And an additional reason, to respond to
Justice Breyer's question, is that at the time that the

FAA was enacted the ouster doctrine did apply to

16
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arbitration litigation. It was a broad doctrine in
whi ch courts said: W are going to invalidate any
contractual provision that deprives us of jurisdiction
whether it directs the claimto arbitration or it
directs the claimto some other court.

JUSTI CE KAGAN: But M. Pincus --

MR. PINCUS: And so the very sane argunent
bei ng made here coul d have been made then.

JUSTI CE KAGAN: But, M. Pincus, |'m not
under st andi ng what test you are asking us to fornul ate.
Justice Scalia started this by saying, how about a
provi sion prohibiting certain kinds of attorney's fees?
How about a provision prohibiting certain kinds of -- a
| aw prohibiting certain kinds of diséovery pr ovi si ons?
And you said that would be fine, for the State courts to
hol d those things unconscionable, but it's not fine for
the State court to hold a class arbitration prohibition
unconsci onabl e.

So what separates the two? How do we know
when something is on one side of the Iine and sonething
Is on the other? Both procedures, but you say sone are
fine, to say that those procedures are unconsci onabl e,
but other procedures if you held them unconsci onabl e
t hat woul d not be sufficient.

MR. PINCUS: What separates the two is, is

17
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the State in the particular case in which the

determ nation is made applying principles that apply to
-- across -- that apply to its unconscionability
doctrine across the board.

JUSTI CE KAGAN: The State says yes.

MR. PINCUS: Well, but | think --

JUSTI CE KAGAN: The State says it absolutely
is. Now, who are we to say that the State is wong
about that.

MR. PINCUS: Well, let nme answer that in two
ways, Justice Kagan. First of all, let nme explain why
t he hypotheticals that you posit and that Justice Scalia
posited and that Justice Sotomayor posited have been
addressed under the traditional uncoﬁscionability
doctrine that we described. |In all of those cases, what
courts have said is this provision -- we are neasuring
whet her it is unconscionable at the tinme of contracting;
we are |looking at the effect on the party before the
court; can this person get to arbitration, is the fee
too high, is it too far away. What about -- we are
| ooking at the effect on this particular person and we
are deciding whether it shocks the conscience or
what ever their across-the-board State standard is.

And in all of those cases, that's what those

courts do, and that's why those provisions have been

18
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i nval i dat ed, because they are invalidated under an even-
handed application of the unconscionability provisions
that courts apply when they assess --

JUSTICE ALITO. | thought that -- | don't
want to interrupt your conplete answer.

MR. PI NCUS: Sure.

JUSTICE ALITO But | thought that was the
gi st of your argunent, the heart of your argunent, that
tradi tional unconscionability in California and
el sewhere focuses on unfairness to the party who is
before the tribunal. So here it would be unfairness to
t he Concepcions, rather than unfairness to other nenbers
of the class who are not before the court.

MR. PINCUS: That's exacfly right,

Justice Alito.

JUSTI CE KAGAN: But, M. Pincus, the State
says, well, our unconscionability doctrine may not have
done that in the past, but nowin the year 2010 it
actually applies to nore things than it did in the past,
and we do take into account third parties and that's our
new unconsci onability doctrine. Now, it may be a good
unconsci onability doctrine or it may be a bad
unconsci onability doctrine, but it's the State's
unconsci onability doctri ne.

MR. Pl NCUS: But it is not the State's

19
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general unconscionability doctrine, Justice Kagan. It
I's a doctrine that applies only in the context of class
wai vers and that's the problem If the State were to
adopt a general statute that said, for unconscionability
pur poses henceforward we will | ook in assessing the
unconsci onability of every provision at third parties,
at the inpact on third parties and whether it's fair to
t hem perhaps they could do that.

| think there m ght be sone reasons why a
State wouldn't do that, because that would upset a | ot
of things in the judicial systemthat we think of as
routine, such as confidential settlenents and the fact
that arbitration doesn't require publication or estoppel
and all kinds of rules could be invafidated on t hat
ground. But at least it would be an even-handed rule
that the State applied across the board, and it would
al so apply to things like the level of rent in rent

contracts and statutes of limtations and all sorts of

t hi ngs.

JUSTI CE BREYER: \Why, why, why?

MR. PI NCUS: But here, that's not -- |I'm
sorry.

JUSTI CE BREYER: VWhy? That's | think what
Justice Kagan is getting at. If a State wants to have a

doctrine which says, you have to have a seal of a

20
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certain kind on certain kinds of contracts, they've
never done it before, but now they do it, and on that
kind you have to have a seal both on the arbitration
contract and on the other. And here what they've done
is they have listed the four characteristics from
Di scover Bank, and they've said all contracts to do with
litigation have to satisfy those four

At which point I think Justice Kagan said,
so what if they' ve never done this before? They sure
have done it now. And what's the basis for saying that
the Arbitration Act or any other part of Federal |aw
forbids California from doing that?

MR. PINCUS: Two answers to that,
Justice Breyer. First of all, they Haven't done it
generally with respect to contracts. They have nade up
a special rule that is targeted on a special kind of
contract and that carries -- to the extent one is
worried about discrimnation -- nonfacial discrimnation
desi gning the category of contracts relating to
litigation or dispute resolution is precisely the kind
of category that nobst presents the risk of
di scrimnation that isn't facial.

And agai n, whatever any contract neans, we
think it has to mean that the category of dispute

resolution contracts can't be one that satisfies any

21
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contract, because at the tine the | aw was enacted the
ouster doctrine did just that and it was the doctrine
t hat was being targeted.

JUSTI CE KENNEDY: But it seens to nme that
all State -- npst State statutes pertaining to contracts
pertain to a class that is not entirely universal.
Suppose the State had a statute referring to banks,
contracts with banks. That doesn't apply to al
contracts. It doesn't apply to railroads. But we know
that it applies to a class that generally includes both
arbitration and non-arbitration. And that's this case,
because there can be class action rule with respect to
litigation and class action rules with respect to
arbitration. So you have to have soﬁe rul e that
recogni zes that you don't have to have the entire
uni verse of contracts.

MR. PINCUS: Well, Your Honor --

JUSTI CE KENNEDY: And |I'm not quite sure

what your test is. You have a few of themin your

brief.

MR. PINCUS: Well, I think the "any
contract" | anguage of the statute shows that Congress
was not enacting -- was not providing that everything

ot her than facial discrimnation qualifies for the

savi ngs cl ause, because it could have said any

22
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nondi scrimnatory rule. It said a rule that applies to
any contract. And the reason for that we think is
because of the ouster doctrine it was confronted wth,
which did apply to both arbitration and litigation
contracts, and because of the risk generally that a
contract rule could be devised that nmaybe didn't
facially discrimnate against arbitration, but had the
effect of targeting arbitration disproportionately and
that's what is going on.

JUSTI CE SCALI A: So how do you have speci al
rul es applicable to banks?

MR. PINCUS: Well, nost -- nost --

JUSTI CE SCALI A: Contracts by banks, can't a
State say, you know, certain bank coﬁtracts have to have
this or that?

MR. PINCUS: In nost of the exanples that we
have | ooked at of situations |like that, the contract
principles that are being applied are general
princi ples, and perhaps they are being applied -- they
are being specified for four particular categories of
contracts, |like the UCC, but they are tied to general
principles.

JUSTI CE SCALIA: They claimthat here. They
claimit's the general principle of unconscionability.

MR. Pl NCUS: But -- but | think, as | have
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di scussed, the problemhere it has the | abel
"unconscionability” on it, but the test that is applied
has nothing to do with the test that is applied in every
other context. So it's an easy case to decide. Going
back to ny statutory exanple, this is an
unconscionability -- this is a test that my have the
| abel on it, but everything that the court |ooks at to
find unconscionability or to find this inperm ssible are
things that are not |ooked at in the other context. And
in the other context, indeed as the district court said,
this contract is nore than fair under our general
unconsci onability standard, because it -- the people
before the court are better off than they would be in a
cl ass action. \

JUSTI CE SOTOVAYOR: So then we have -- we
have to serve as reviewers of State | aw?

MR. PINCUS: | --

JUSTI CE SOTOVAYOR: We have to | ook at what
the States are doing in -- to interpret their own | aws?

MR. PINCUS: | think what the Court has to
do, as it does in the independent and adequate State
ground context and other contexts, is to detern ne
whet her the State is -- is applying a rule that is --
that discrimnates, because the core protection of

section 2 is discrimnation. And so, if the -- if the
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State has devised a rule that clearly discrimnates, but
has sinmply put the | abel on -- of unconscionability,
surely the FAA pernmits the Court to | ook at that.

O herwse it's -- the protection will be reduced to
not hi ng.

JUSTICE GINSBURG: So if we | ook at the
California law and we find other instances of
unconsci onability that are applying a standard |ess
stringent than "shock the conscience,” then we would say
okay?

MR. PINCUS: No, Your Honor. | think that
the critical question here -- are there other cases that
| ook to the effect on the party before the court? W
found none and -- and Respondents ha&e found none. Are
there other case that assess the -- whether it's
unconscionability at the tinme of the dispute rather than
at the time of contracting? There are none. The
statute specifically requires it to be done at the tine
of contracting. And are there cases that say, we are
going to | ook at whether sonething is -- not whether
sonething is so unfair as to shock the consci ence, but
at whether it is the equivalent to some statutory
procedure? There are none. And that's the problem

JUSTI CE SOTOVAYOR: Then, M. Pincus --

CHI EF JUSTI CE ROBERTS: Thank you.

25
Alderson Reporting Company



N

4

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

MR. PINCUS: 1'd like to reserve the bal ance
of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, M.

Pi ncus.
MR. PINCUS: Thank you.
CH EF JUSTI CE ROBERTS: M. Cupta.
ORAL ARGUMENT OF DEEPAK GUPTA
ON BEHALF OF THE RESPONDENTS

MR. GUPTA: M. Chief Justice, and may it
pl ease the Court:

As | think several of the questions this
norni ng have brought out, the question here is not what
this Court would decide if it were sitting as the
Suprenme Court of California and applying the State's
common law in the first instance. Rather, the question
is whether the State |aw at issue falls within a
statutory savings clause that expressly preserves
contract defenses available at law or in equity.

The State |l aw at issue here is not
preenptive, for three reasons. First, it is consistent
with the equal footing principle or nondiscrimnation
principle that this Court has consistently recognized is
enbodi ed in section 2.

Second, it's consistent with two key

pur poses that the savings clause fulfills under the FAA:
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ensuring that arbitration is a matter of consent and not
coercion; and that it represents nerely a choice of
forum but not an exenption fromthe | aw.

And third, the State law at issue is a
correct and legitimate application of the State's conmon
| aw to which this Court should defer.

CHI EF JUSTI CE ROBERTS: If | could just go
to your -- your second reason seened to be focused
particularly on arbitration as opposed to a principle
that applies to every other contract.

MR. GUPTA: Well, let nme be clear about what
| mean by the second reason. | think that the savings
clause in the FAA serves two critical purposes, and that
is that the -- the contract |aw doctfines ensure
consent. You don't have arbitration unless you have a
consensual agreenent between both parties, and you | ook
to State contract |law to determ ne whether there is
consent.

And also, | think as this Court has
repeat edly said about arbitration under the FAA, it
represents a choice of forum but it doesn't w thdraw
the parties fromthe substantive liability rules of the
St ate.

CHI EF JUSTI CE ROBERTS: No, but the

substantive State liability rule on the issue you are
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addressing is that you consider the issue of consent ex
ante, and with respect to arbitration you are
considering it at the tine the dispute arose. Isn't

that a discrim nation against arbitration agreenents?

MR, GUPTA: Well, first of all, I think it
is a-- it's a question of State | aw whether the
determ nation is ex ante or ex post. But we actually --

CHI EF JUSTI CE ROBERTS: Well, sure. That's
true in all of these cases.

MR. GUPTA: Right.

CHI EF JUSTI CE ROBERTS: It's a question of
what the State |aw provides; then you consider whet her
It's consistent wiwth the Federal Arbitration Act.

MR. GUPTA: Right. And fhe Di scover Bank
application of State unconscionability |aw we believe is
an ex ante analysis. It |ooks at whether the contract
is fair or exculpatory at the tinme that the contract is
made; and indeed there is -- the two argunents that M.
Pi ncus made about California unconscionability |law are
somewhat at war with thenselves. He said that the --
the doctrine looks to third parties and that that's
illegitimate; and he said that the doctrine is ex post
and that's illegitimate. But in fact, fromthe
perspective of a consuner that's entering into this

contract, fromthe perspective of any AT&T consuner,
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t hey don't know whether they are going to be anobng the
very few consuners who detect fraud, recognize a | ega
claim or hire a |lawer to do so, and cone forward and
seek conpensation. And so the Concepcions are situated
just like any other AT&T custoner, and that is the point
at which fairness is assessed.

So fromthe perspective of California
unconsci onability doctrine, the Concepcions and -- and
all the other AT&T custoners are not differently
Situated. It's not a question of whether the
Concepci ons, once they have chosen to nmake a claim
whet her the contract is then fair to them it's whether
it's fair to any AT&T custoner.

CHI EF JUSTI CE ROBERTS: VEII, what ot her
area of contract |aw does the court consider
unconsci onability not with respect to the parties before
the court, but with respect to third parties?

MR. GUPTA: Well, | think, first of all, the
California State law is applying an excul patory cl ause
prohi bition that has been on the books since 1872 in
California. And if you |look at the cases, many of which
we've cited in our brief today --

CHI EF JUSTI CE ROBERTS: But isn't that --
doesn't that ook to the parties before the court rather

than third parties?
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MR. GUPTA: No. In fact, the -- the
California courts have devel oped a test that says, we'll
-- we'll enforce excul patory cl auses, or what would
ot herwi se be excul patory clauses, if they don't have
significant public effects.

So the test under that statute is actually
to look to the public effects, the effects of simlarly
situated people that are parties to the contract. And
for exanple, there was a case in the early 20th century
under that statute where the question was whether a
banki ng contract was unfair; and what the court said is
that -- that parties to the contract are not the only
people that matter here; what matters is the interests
of the banking public.

CHI EF JUSTI CE ROBERTS: Well, it's a general
rule of contract |aw that contracts contrary to public
policy could be unenforceable. It seens to ne that's
quite different than saying we're worried about third
parties that are in the sanme position as these
particular parties. 1In other words, it's not sinply
adverse public consequences, but it's a different node
of analysis than I'"'mfamliar with under basic contract
| aw.

MR. GUPTA: Well, again, | want to try to

explain why | don't think that the Concepcions are --
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are any different fromthe -- what M. Pincus is
describing as third parties. At the tinme that they
entered into the contract, the question is whether the
contract ex ante is unconscionable as to them And
they're just |like anyone el se. They don't know whet her
they will detect this fraud and be able to conme forward.
And so the question is -- is that -- is that

unconsci onable as to then? It's not |ooking only to the
effects on third parties.

But there is also an excul patory cl ause
prohi bition that has always taken into account the
effects on the public. And both of those are at work in
Di scover Bank.

JUSTICE ALITO  Wwell, naybe you can explain
It this way. Conpare what the Concepci ons have
available to them under the contract wth what going
t hrough the arbitration, all the procedures |eading up
to arbitration and arbitration, against what they would

get at best if this were allowed to proceed on a class

basi s.
MR. GUPTA: Right. The California --
JUSTICE ALITO. Wiy is -- why are they
better off with a -- with a class adjudication?

VMR, GUPTA: Because from an ex ante

perspective, again when they enter into the contract,
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t hey have -- there -- it's not reasonable to be -- to
expect that they will be anong the very few people who
wi |l recognize that there's fraud, recognize a | ega

claim and conme forward. And so fromthat perspective,
it -- it is not reasonable them-- for themto give up
t he benefits that they would get froma class action.

A class action incentivizes |awers and
others to detect for this fraud. It makes it -- it
makes it economcally justifiable to cone forward with
t hese kinds of clains.

JUSTICE ALITGO And -- and isn't that what
di stinguishes this fromthe ordinary unconscionability
anal ysi s?

If the district court cofrectly under st ood
the way the AT&T Mobility schenme works and --and the
district court said that under the revised arbitration
provi sion nearly all consumers who purchase the
i nformal -- who pursue, |'msorry, the informal clains
process, are very likely to be conpensated pronptly and
in full, etcetera, etcetera. |If the district court
understood that correctly, the schene here was -- is
found to be unconscionabl e because it doesn't allow the
enlistnment of basically private attorneys general to
enforce -- to enforce the law. And isn't that quite

different fromordinary unconscionability anal ysis?
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MR. GUPTA: | don't think it is. | nean,
obviously it's inpossible to cone up with a precise
anal ogy that is going to be on all fours. But in our
case we cite -- in our brief we cite cases involving
unreasonably shortened statutes of |limtations, where
the California courts for over 100 years have found t hat
t hose can be deenmed unconsci onable. And the principle
is the same. Those kinds of clauses can interfere with
the parties' ability to have notice that they have a
claimand take action on that claim That -- that kind
of procedural limtation has al ways been deened
unconsci onabl e.

JUSTI CE KENNEDY: Suppose that this doesn't
have what's called a bl owout clause.\ Suppose that that
ki nd of clause was not in there. And the consunmer opts
out of the arbitration. Arbitration doesn't -- doesn't
go well. Anyway, can the consuner then insist on the
arbitration that the consuner bargained for, the
i ndi vidual arbitration that the consumer bargai ned for?

MR. GUPTA: Well, under this clause the
consunmer will always have the ability to proceed on a
bilateral -- on a bilateral basis.

JUSTI CE KENNEDY: So then the bank has to
have -- liability exposure for two different
proceedi ngs?
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MR. GUPTA: | nean that's true anyway,
right? The the m ne run of consuner waivers --

JUSTI CE KENNEDY: But you are saying then
California can say it's unconscionable to allow the
parties to agree that there will be just the single
arbitration proceedings? | don't see how the third
parties are necessarily protected. |[If you say that the
consuner still has the election, that certainly isn't
what they bargained for. Maybe |I'm-- nmaybe that's just
a quarrel with the content of the unconscionability
st andard.

MR. GUPTA: Ri ght.

JUSTI CE KENNEDY: Rat her than FAA, but |
think it does bear on at | east sectién 4 of the FAA

MR. GUPTA: Well, and maybe |I'm
m sunder st andi ng your question, but | think, you know,
that's true of any of the procedural limtations that
the Petitioners concede would be subject to the
unconsci onability doctrine. A person would still be
free to proceed under a basis that would otherw se be
unconsci onabl e.

For example, if you had an arbitration
clause that limted inportant renmedies -- it banned
puni tive damges, injunctive relief, insisted on a

di stant forum required excessive fees -- those would be
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unconsci onable as a matter of state contract |aw, or
coul d be anyway, but the consunmer would still have the
ability to proceed on that basis.

JUSTI CE SOTOVAYOR: Counsel, |"'ve asked your
adversary this question and |I'm not sure yet what his
answer is, so |I'masking you it. How would you propose
to distinguish between facially neutral contract |aw
defenses that inmplicitly discrimnate agai nst
arbitration and those that do not? Wat's the test you
woul d use to tell the difference between the two?
Because obviously there are subterfuges that sone | egal
systens could use to address thenselves just to
arbitration. So how do we tell the difference?

MR. GUPTA: Right, and mé don't deny that's
true. But it's not that different fromthe way this
Court approaches State |law in general. You start froma
position of deference. The Court says this is facially
nondi scrimnatory law, it's generally applicable, but
there's a limt on that. |If the State lawis -- if the
State is engaging in obvious subterfuge to deny
federally protected rights, this Court has always said

JUSTI CE SOTOVAYOR: How do we test that?

MR. GUPTA: -- that thereis alimt --

JUSTI CE SOTOVAYOR: | nmean, other than -- |
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don't want to | ook through |egislative history and
determ ne whet her some conmttee person said sonething
t hat sounds |i ke subterfuge. How do I |look at the |aw
and its effects and determ ne that subterfuge or that
di scri m nation?

MR. GUPTA: | think in the first instance it
woul d be an objective determ nation. You would see
whet her the State court is telling the truth. 1Is this
| aw really being applied in the same way in the
arbitration context and outside of the arbitration
context. And here we know because, as Justice Kagan
said, the first California appellate case on point is a
case outside of the arbitration context, the Anmerica
Online case. The Discover Bank case\relied on that case
when it struck down a class-action ban in the
arbitration context.

CHI EF JUSTI CE ROBERTS: Where do you get --

JUSTI CE BREYER: Your brother says that the

CHI EF JUSTI CE ROBERTS: Where do you get
"obvi ous subterfuge" in the Federal Arbitration Act?

MR. GUPTA: That's not in the Federal
Arbitration Act, Your Honor, but in Millaney v. W/I bur
case and ot her cases where the Court is describing the

limts on deference to State | aw, those are the kinds of
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standards the Court has used. |If it's not a credible
rule of State law, if the State is not really doing what
its saying, and the result is the deprivation of
Federally protected rights, this Court has always said
that there's a limt on deference to State law. Now --

CHI EF JUSTI CE ROBERTS: But that's in the
I ndependent and adequate State ground context, which
strikes ne as quite different. W have a statute here
that says the arbitration agreenents have to be treated
| i ke any other contract, any contract. | don't see how
that's the same as obvious subterfuge.

MR. GUPTA: Well, |I'm addressing -- Justice
Sot omayor's question, if | understand it, is when you
have a facially nondiscrimnatory rufe of contract | aw,
where when you | ook at the face of the opinion nothing
suggests it's nondiscrimnatory. And the question is
how do you tell whether the State court is not telling
the truth? And | think in that circunstance you'd have
to -- |1 can't think of any other way you would do the
anal ysi s.

JUSTI CE BREYER: You have to -- you would do
it differently, because they m ght be telling the truth.
The exanpl e that your brother |awer gave is this: That
we have a State and the State says, if you have a

contract, in the dispute resolution provision, whether
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you have arbitration or not, that provision is void if

It says you won't have a judge, and it's void if it says
you won't have a jury, and it's void if it says that you
will not go to the United States courthouse for deciding
all Federal clains.

That applies whether there is an arbitration
clause or not an arbitration clause. Now, that would
seemto ne no subterfuge. It is absolutely clear. They
are not lying. It just happens to prevent arbitration.
And he says that's absolutely true of this one, that
once you get into class actions you will discover you
have sonmething that really |looks Iike a court case. You
have to have di scovery, you have dozens of |awyers
i nvol ved, you have depositions, you ére runni ng off
every 5 mnutes to the judge or to sonebody to say is
this deposition good, bad or indifferent. You have
met hods for enforcing the deposition. You have all
ki nds of things.

He can make a nmuch bigger list than me. So
he says: This case is |like the case of California
sayi ng everybody can decide it any way they want as | ong
as they do it before a Federal judge. Okay? Now what's
your answer to that?

MR. GUPTA: Obviously we concede that those

ki nds of rules are preenpted.

38
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

JUSTI CE BREYER: But what's your answer to
his specific effort to assimlate the issue in this
case, which is the class action, to the nade-up issue,
whi ch you concede is a discrimnation?

MR. GUPTA: Right. | think there are two
limting principles in addition to the discrimnation
inquiry. Discrimnation doesn't get you there. You can
then ask, is the rule tantamount to a rule of
non-enforceability of arbitration agreenents. So for
exanple, if a State | aw says you cannot waive the right
to a public jury trial. Now, obviously that renders al
arbitration agreenents unenforceable. It contradicts
the general rule of enforceability. To read the savings
clause to allow a rule like that mnufd be to read --

JUSTI CE BREYER: \What about -- what about a
rule that says what you have to have in any contract is
arule that all the rules of the Federal Civil Procedure
apply to discovery, not necessarily in a courtroom but
you have to follow exactly those procedures?

MR. GUPTA: | think that would bring into
play the second limting principle, because parties
could contract, obviously, to agree to certain
procedural rules like that. But | think that that would
bring into play a principle of obstacle preenption.

JUSTI CE BREYER: Ckay. Now, why isn't this
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obstacl e preenption?

MR. GUPTA: Right. | think one of the
purposes -- we agree with Petitioners about this. One
of the purposes of the Federal Arbitration Act is to
allow parties to contract their procedures, to tailor
their procedures; and in general the courts ought not to
be interfering with those kinds of consensual decisions.

But there are two other inportant purposes
at play, and no statute pursues its purposes at all
costs. One of those purposes is to ensure that there's
not coercion, that you have a consensual agreenent; and
anot her, just as inportant, is to ensure that
arbitration nmerely represents a change of forum but
isn't an exenption fromthe | aw So\that's -- | think
that's at work in the exanples that Petitioner concedes.

JUSTICE GINSBURG. M. CGupta, is -- |I'd like
you to focus on Stolt-Nielsen. In Stolt-Nielsen this
Court said that, absent express consent, no cl ass
arbitration. |If the seller or enployer, whoever it is,
doesn't want that class arbitration, doesn't have to
have it.

And here that's surely the case; the ATT has
not consented to class arbitration. Then California |aw
says: Well, that's okay; then you will be subject to a

class-action suit in court. But the very purpose of the
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arbitration agreement was that you would be in
arbitration and not in court. So why isn't
Stolt-Nielsen dispositive of this case?

MR. GUPTA: | think Stolt-Nielsen is
properly read as -- the questions there was a question
of contract interpretation. The question here is
whet her the agreenent is valid in the first place,
whet her you have a contract. \What Stolt-Ni elsen tells
you is that you cannot inpose class arbitration on an
unwi | I'i ng def endant.

JUSTI CE Gl NSBURG:. But here you have an
unwi | I'i ng def endant who doesn't want class arbitration.

MR. GUPTA: Well, the defendant here has
specified in its arbitration agreeneﬁt that if the
cl ass-action ban is invalidated, it would prefer to face
any class-wi de proceedings in court, and that choice is
up to the defendant. |If the defendant chose to face
cl ass-wi de proceedings in arbitration, they could do so
under -- under the California rule, or they could elect
to do so in court, and they could do so under whatever
procedures they specified in the agreenment or that were
specified in a subsequent agreenent between the parties.

California |l aw doesn't inpose any particul ar
procedures on the party. It just insists that in

ci rcunst ances where the ban would function as an
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excul patory clause, that there is sone avenue for
cl ass-wi de proceedi ngs, where clainms wouldn't feasibly
be litigated individually. | don't --

JUSTI CE KAGAN: M. Gupta, AT&T says that
nobody woul d ever choose class arbitration; it's the
wor st of both worlds. You get all the procedures, you
get broad liability, but at the sanme tinme you have no
judicial review, so that this will effectively kill off
arbitration in the consuner context.

MR. GUPTA: | think one answer to that is
that some parties have chosen class arbitration, and we
cite sone exanples in the brief. There have al so been
hundreds of class arbitrations conducted by the Anmerican
Arbitration Association, the Ieading\arbitration
association. Class arbitration has existed for a
gquarter century, so it's not sonething that is foreign
to arbitration.

But also, | just refer back to what | said
to Justice G nsburg, which is that this is a matter of
consent. Nobody is forcing defendants to face cl ass
arbitration, and nobody is forcing themto face it on
terns that they haven't consented to. So if there are
concerns about -- about the ability of class arbitration
to effectively manage the process, they can be tailored

by the parties. And in fact, there are even hybrid
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procedures where --

JUSTI CE SCALI A: O course. The question is
not whet her they are being forced to accept class
arbitration; it's whether they are being coerced into
abandoning regular arbitration. That's really the
i ssue.

MR. GUPTA: | nmean, one could say the sane
t hi ng about many of the procedural limtations that both
parties agree are subject to the unconscionability
doctrine. |If a defendant said: Well, we don't want to
face arbitration unless we can ban punitive damages or
ot her inportant renedi es, unless we can insist on
certain kinds of discovery limtations that the State
courts deem unconsci onabl e because tﬁey don't allow the
parties to vindicate their rights individually, the sanme
argument would hold true. The defendant would be able
to say: Well, that's -- you know, if we can't have
arbitration on our ternms, we won't have arbitration at
all.

That is not what the Federal Arbitration Act
says, though. The Federal Arbitration Act puts
arbitration agreenments on an equal footing with other
contracts. It forbids States fromdiscrimnating
agai nst arbitration, but it doesn't require themto

remove all inpedinents that -- that a party nay w sh
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removed to have arbitration on their terns, even where
It would effectively excul pate --

JUSTI CE SCALI A: That's true, as |long as
t hose i npedi nents are renmoved on an -- on an equal
footing with all contracts.

MR. GUPTA: That's right. That's right,
Your Honor, and | think -- you know, we concede that if
the California courts were discrimnating against
arbitration agreenents, if they were applying one rule
to class-action bans or other kinds of procedural
limtations in arbitration and another outside of
arbitration, that would not fall within the savings
cl ause.

JUSTICE ALITO  Can | take you back to a
question that was asked a few m nutes ago, because |I'm
not sure | understood your answer.

VWhat is the difference between a State rule
that says that the rules of civil procedure nust be
followed in any adjudication and a rule that says that
cl ass adj udi cation nust al ways be avail abl e?

MR. GUPTA: | think in the first instance, |
don't think that -- I'massum ng that you're describing
a rule that purports to apply general contract | aw,
| et' s say unconscionability; right?

JUSTICE ALITO  Yes, uh-huh
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MR. GUPTA: | don't think -- | think it

woul d be hard for a State to credibly claimthat the
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absence of the Federal Rules of Civil Procedure

systematically excul pate one party from-- from

liability. That just --

JUSTICE ALITO. No, | just -- |I'mnot

putting this under an unconscionability | abel.

are just general rules, and the question is whether

they -- whether they can be applied, whether
constitute discrimnation against -- against
arbitration.

MR. GUPTA: Well, whet her or not

t hey

t hey

These

constitute discrimnation against arbitration, | think

your first hypothetical would be preenpted, because a

State could not credibly be serving the purposes that

the savings clause serves in insisting on the Federal

Rul es of Civil Procedure.
JUSTI CE ALITO  \Why?

MR. GUPTA: Because -- because |

don't think

that a credible argunent can be nade that that

systematically serves and functions as an excul patory

cl ause.

There are going to be questions of degree

here, but take, for exanple, discovery. | think that

both parties would agree that if an enpl oyer
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get discovery and you, the enpl oyee, don't get discovery
for your fact-bound discrimnation --

JUSTICE ALITGO No, but | really would
appreciate it if you would answer my hypothetical on one
t hat was posed before.

What is the difference -- |let nme change it
slightly -- between a rule that says you nust follow the
rules of evidence in every adjudication and a rule that
says that class adjudication nust always be avail abl e?

| think your answer conmes down to the
proposition that the fornmer is inconsistent with the
I dea of arbitration, and therefore, that's why it's not
all owed, and the latter is not inconsistent with the
i dea of arbitration, and therefore, {t is allowed. Is
that correct or not?

MR, GUPTA: No, | think -- 1 think -- |
think a better way to analyze that is under the rubric
of obstacle preenption, because there are inportant
pur poses that are served by the savings clause in
I nval idating certain procedural procedures that have an
excul patory effect, a substantively unfair effect, but
at the same tine the act, to be able to function, has to
all ow parties to contract for --

JUSTICE ALITO. Well, okay. It amounts to

the same thing. Insisting on conpliance with the
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Federal -- with the California rules of evidence is an
obstacle to arbitration, but allowing -- insisting on
the availability of class adjudication is not an
obstacle to arbitration. But in the end --

MR. GUPTA: Right.

JUSTICE ALITGO -- we have to make a val ue
j udgnent about whet her these things, one thing or the
other, fits with arbitration. That's what it comes down
to.

MR. GUPTA: No, | think -- 1 think that's
not right. | nmean, | think in the first instance you
defer to what the State court says it is doing, and what
the State says it is doing -- and there is no reason to
doubt this -- is that it is preventiﬁg a procedural
limtation that systematically favors one party, tilts
the playing field to a degree that parties cannot
feasibly vindicate their clainms through arbitration.

JUSTICE ALITO. And when it -- when it
| nposes the rule that the -- the rules of evidence apply
across the board, it says it feels that these are
necessary in order for parties to be treated fairly in
every met hod of adjudication.

MR. GUPTA: Right. And, | nean, obviously,
the application of the Federal Rules of Evidence don't

have a systematic effect that favors one party or the
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other, and -- and so | think a rule Iike that would not
be credible. And I"'mtrying to answer your
hypot hetical, but | do think that the discovery --
JUSTI CE BREYER: \Where do we | ook to find
the answer? | nean, | understand your answer and | know
the other side's going to say: Well, thisis a
tremendous obstacle. |If | have one person to deal wth,
| say: You want your $75, | will offer you $75, and if
you don't take it and | turn out to be wong, |I'm going
to give you $7,500. That's their system Right?

So they say the alternative is class action.

There are a mllion custoners. |'mfaced with a claim
for $75 mllion. | can't afford that. [1'll settle it,
even if I"'mright. So if you have ydur rule, |I'm going
to be facing these things all the tine. I'mnot -- I'm
not going to enter into arbitration agreenents. | wll
take ny chances in court. Okay? Now, that -- that's

their argunent.

So it is enpirical, in part: Wat do | | ook
to? It's not logic. |It's a question of where should
| -- what should | read to show, in your opinion, you're
ri ght?

MR. GUPTA: | think you have to | ook first
at what the State lawis trying to do, and the -- the

hypot heti cal s about the insistence on jury trials,
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i nsi stence on Federal Rules of Evidence or civil
procedure, those are clear -- it just would not be
credible for a State, | think, to say that those things
are required.

JUSTI CE KAGAN: |s your test a purpose test
or an effects test? Is it a test that says the State is
doing this in order to kill arbitration, or is it a test
that says the State is doing sonething that will kill
arbitration?

MR. GUPTA: | think you can | ook to both. |
t hi nk you would have to look to both. | nean, it would
pose an obstacle to the statute, whether the State was
doi ng sonething antithetical to the purposes of the
statute or whether it had the effect\of destroyi ng
arbitration. In either case, those things would be
pr eenpt ed.

But all of these hypotheticals describe
rul es that don't exist under any State's |laws and are
unlikely to exist, because they -- they can't -- they
woul dn't really be able to be reconciled with
traditional notions of contract |aw, and then you really
woul d have obvi ous subterfuge. You really would have a
rule that is not true State | aw.

But -- but I think if you I ook, for exanple,

at discovery, a State could not insist on plenary
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di scovery, full discovery, to the sane degree avail abl e
In courts, but a State can certainly insist on

i nval i dati ng one-sided discovery |imtations. A State
could certainly say to soneone who seeks to vindicate a
fact-bound enpl oynent discrimnation claimhas to have
sone opportunity to develop the facts. O herw se,

that -- that is excul patory.

JUSTI CE KENNEDY: If you stick with the
theory that the test is whether or not the law in
question is inconsistent with the idea of arbitration --
whose idea of arbitration? What about, suppose it's the
bank's idea of arbitration, that we -- we want this
settlenment, say; we do not want that; that's the bank's
i dea of arbitration that the parties\agreed on.

MR. GUPTA: Right. | think you are right
Justice Kennedy, and | think the difficulty of
ascertaining what is sort of at the essential core of
arbitration means that the -- that the test of what's
tantamunt to a rule of non-enforceability is going to
be -- it's going to be a very small category.

It's going to describe the ouster doctrine,
the jury trial waiver of prohibition; and I think that's

why you have got to resort to sonme principle of obstacle

preenption to figure out whether the State is -- is
legitimately fulfilling the purposes, the inportant
50
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pur poses that the savings clause serves, or whether it's
just insisting on full-scale procedures for the sake of
it, in ways that have nothing to do with the -- the
State policing its own narketplace, protecting its
substantive rules of liability and ensuring that parties

can adequately vindicate their clains. And if a State

I's doing that, | think that kind of rule --
JUSTI CE SCALI A:  Yes, but I -- 1 find it
difficult to regard as -- voiding excul patory contracts.

| mean, yes, contracts which say I'"'mnot liable if --
even though 1've commtted a wong, that's excul patory.
But the State here says, you have to not only be liable
for any faults that the other party to this contract
di scovers, but the other party of th{s contract has to
be able to benefit from whatever faults anybody else in
the world mght find and bring -- and bring a cl ass
action lawsuit. | -- that -- that goes well beyond
forbi ddi ng any excul patory provisions.

MR. GUPTA: Well, with respect,
Justice Scalia, that is not the rule of law that this
St ate has announced. The State has made a judgnent that
i f you preclude class-wide relief, that will nmean --
that will gut the State's substantive consuner
protection | aws, because people will -- in the context

of small frauds not be able to bring those cases.
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CHI EF JUSTI CE ROBERTS: Thank you, counsel.

MR. GUPTA: Thank you, M. Chief Justice.

CHI EF JUSTI CE ROBERTS: M. Pincus, you have
4 m nutes remaining.

REBUTTAL ARGUMENT OF ANDREW J. PI NCUS
ON BEHALF OF THE PETI TI ONER

MR. PINCUS: Thank you, M. Chief Justice.

Al t hough we believe we win under the
principle of obstacle preenption that was just being
di scussed for the reasons that were enunciated in
Stolt-Nielsen, we think there is a nuch easier way for
this Court to decide this case. Congress when it wote
section 2 used the phrase "any contract.” And it
clearly did that for a reason, and tﬁe reason was it
wasn't -- it recognized, as Justice Sotomayor said, that
there could be attenpts through nondiscrimnatory
provisions to injure arbitration; and the protection
Congress adopted was a prophylactic rule. It said if
the State law rule that the State is trying to apply to
an arbitration clause applies broadly to a | arge set of
clauses, that's the best protection agai nst
di scrimnation and that's why the "any contract"”
| anguage i s there.

And so, in answer to your question, Justice

Sot omayor, about where to | ook for, for what "any
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contract” nmeans, we think it means very broad; and the
Court has said that, and the doctrines that the court
has identified as qualifying -- duress, fraud and
unconscionability -- are doctrines that apply broadly
across the entire range of contract.

But one thing that is very clear, we think,
is that it can't nean -- "any contract" can't nean any
di spute resolution contract, because that is the
gerrymandered category that nopbst presents the risk of
discrimnation. And if the Court holds that that
category is inpermssible to justify a rule, it deals
with all of the hypotheticals that are being di scussed
because they are all jury waivers, discovery, evidence;
those are all rules that, as the Couft has propagated as
hypot heticals, are rules that apply to all dispute
resol ution clauses, and they are focused on dispute
resol ution cl auses.

So we think that disposes of the argunent
t hat Di scover Bank can be applied, sinply because it
applies to litigation contracts and arbitration
contracts.

The next question is Respondents' second
argunent, which is okay, if that is not a reason it
falls within the savings clause, it falls within the

savi ngs cl ause because it's sinply an application of

53
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

California's general unconscionability doctrine. And
that is where we turn to the first part of the issues I
was di scussing in the issues that -- that | was
di scussing in the first part of the argunent with the
Court, which is it isn't, because in the three
particulars that | listed, it is clearly a totally
different legal rule that sinply has the
unconscionability | abel on it.

And just to drill down on ny coll eague's
di scussion that this was really an ex ante analysis. It
couldn't be an ex ante analysis, because that would have
to take into account that the vast majority of clains
t hat anyone will ever have under a contract are
noncl assable clains. And as to noncfassable cl ai ns,
it's clear that the arbitration process is infinitely
better than the court process, because for nost snal
consuner clainms there is no real court process. And so
if one were to make an ex ante assessnent of the
fairness for the parties of the court, it wouldn't just
be about classable claims; it would have to include
noncl assabl e clains; and as to those clainms it is clear
that there is a tremendous benefit to those people from
the arbitration clause.

Wth respect to excul pation, ny friend

referred to the California rule that the contract has to
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have a public effect. That is not about effects on
third parties. |In the Tunkl case, which is a California
Supreme Court case that we cite, the court makes clear
that it's looking for contracts that -- in which public
services are being perfornmed and that are otherw se

i mbued with a public interest. 1It's not |ooking at all
at the effects on third parties.

Finally, my coll eague spoke about |ots of
class arbitrations. To our know edge all of those cl ass
arbitrations were arbitrations that were conducted
before this Court's decision in Stolt-Nielsen where a
party had a silent agreenent and therefore it was held
by some | ower courts to nean that class arbitrati on was
perm ssible. W are not aware as me\say in our brief of
any contract that explicitly permts class arbitrations
for the reasons that the Court discussed. It's not --
just not sonething that nakes any sense.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is submtted.

(Wher eupon, at 11:03 a.m, the case in the

above-entitled case was submtted.)

55
Alderson Reporting Company



Officia - Subject to Final Review

A adjudication analyze 46:17 13:15,15,16 41:1,2,9,12,14
abandoning 435 | 31:2344:19.20 | ANDREW 1:15 16:25182,3 41:18 42.5,9,11
ability 33:9,21 46:8,9 473,22 2:3,937525 19:320:1722:8 | 42:14,14,15,17

35:3 42:23 adopt 20:4 and/or 6:5 220234 39:18 | 42:21,23434,5
able31:6 43:16 | adopted52:18 announced51:21 | 44:2347:19 43:11,18,18,20

46:22 49:20 adversary 355 | answer 18:10 52:19534,15 43.21,22,24

51:15,25 adverse 30:21 19:5 35:6 38:23 | applying 4:20 44:1,9,11,12
above-entitled | a@ford48:13 39:142:10 6:18 7:2389 45:11,13 46:12

1:11 55:22 ago44:15 44:16 46:4,10 825182 24:23 | 46:1447.2,4,8
absence 45:3 agree34539:22 | 482555224 25.8 26:14 47:17 48:16
absent 40:18 40:3 43:9 45:25 | answers 21:13 29:1944.9 49:7,9,15 50:10
absolutely 5:6 agreed50:14 ante5:197:3 appreciate 46:4 50:11,12,14,18

7:6 18:7 38:8 agreement 3:21 8:1912:13 28:2 | appr oaches6:7 52:17,20 53:20

38:10 3:238527:16 287,16 31:14,24 | 35:16 54:15,23 55:13
accept 43:3 40:1141:1,7,14 | 54:10,11,18 arbitrate 5:25 arbitrations
account 19:20 41:21,22 55:12 | antithetical 11:8 42:1355:9,10

31:11 54:12 agreements6:20 | 49:13 arbitration 3:13 55:10,15
across-the-boa... 6:20,24 8:11 anybOdy 51:15 3:16,17,18,20 area29:15

18:23 10:8 28:4 379 | anyway 33:17 3:21 425,10 argue 10:24
act 3:16,19,20 399,12 43:22 34:1 352 4:11,1456,12 | argues3:25

521109 21:11 | 44:948:16 APPEARANC... | 65,19,19,24 argument 1:12

28:1336:21,23 | ahead 15:23 1:14 8:109:3,8,22 22,5834,7

40:4 43:2021 | Alito194,7,15 | appellate 36:12 92510:1,4,78 | 10:16,2511:12

46:22 31:14,22 32:11 | applicable 4.8 10:9,11,14,17 16:18 17:7 19:8
action12:18 154 | 44:14,25 45.6 23:11 35:18 10:20,22 117 19:8 26:7 43:16

15:5,6 22:12,13 | 45:1846:3,24 | application11:16 | 11:14134,5,16| 45:2048:18

24:14 32:6,7 47:6,18 1922752815 | 13:2414:9,11 52:5 53:18,23

33:10 39:3 allow32:22 34:4 47:24 53:25 14:19,24 1525 544

4811 51:17 39:14 40:5 applied5:13,18 15:7,13,15,17 | arguments 9:11
actions 16:1 43:14 46:23 6:22 9.7 10:2 15:2216:1,1,10| 28:18

3811 allowed31:19 11:2,21,22,24 16:2017:1,4,17 | arises7:2 12:14
addition 39:6 46:13,14 12:22 20:16 18:19 20:13 arose8:21 9.3
additional 16:23 | allowing 47:2 23:118,1924:2,3| 21:3,11 22:11 283
address6:12 alternative15:15| 36:945953:19 | 22:14234,7,8 | ascertaining

35:12 48:11 applies4:21,23 27:1,9,15,20 50:17
addressed5:16 | America9:4 9:12,1311:3,13| 28:2,4,13 31:17 | asked 35:4 44:15

18:14 36:13 13:23 16:20 31:18,18 32:16 | asking 17:10
addressing 28:1 | American42:13 19:19 20:2 33:16,16,18,19 | 356

37:12 amounts 13:7 22:10231 34:6,22 35:9,13 | assess 19:3
adequate 24:21 46:24 27:10 38:6 36:10,10,13,16 | 25:15

37:7 analogy 33:3 52:20 53:20 36:21,23 3719 | assessed 8:16
adequately 51:6 analysis 28:16 apply 4:17,2353 | 381,6,7,9399 | 296
adhesion4:11 30:22 32:13,25 557:179:18 39:12 40:4,13 | assessing 20:5

6:2 136 16:11 37:2054:10,11 | 11:912:8,10 40:19,20,23 assessment

56

Alderson Reporting Company




Official - Subject to Final Review

54:18 33:19 34:9 broad17:1 42:7 55:22 cited29:22
assmilate39:2 | bargaining 13:9 531 cases 16:2,5 cites9:2
association based 8:18,21 broader 84 18:15,24 25:12 | civil 39:17 44:18

42:14,15 14:16 broadly 52:20 25:19 28:9 453,17 49:1
assuming 44.22 | basic30:22 534 29:21 334 clam17:4,5
ATT 40:22 basically 10:18 | brother 36:18 36:24 51:25 23:23,24 29:3
attempts 52:16 32:23 37:23 categories23:20 | 29:11324
attorneys 32:23 | basis14:17 brought 14:24 category 21:19 33:10,10 45:2
attorney's17:12 21:10 31:20 26:12 21:21,24 50:20 48:12 50:5
AT&T 1334 33:22 34:20 burden10:25 539,11 claimed 13:8

28:25295,9,13| 353 business10:10 | century 30:9 cdaiming 10:6

32:15 424 bear 34:14 buy 14:2 42:16 cdaims 15:17
availability 47.3 | behalf 1:15,17 certain 17:12,13 32:10,18 385
available 26:18 2:4,7,10 38 C 17:1421:1,1 42:2 47:17 51:6

31:16 44:20 26:8 52:6 Cz2131 23:14 39:22 54:12,14,14,17

46:9 50:1 believe 28:15 California7:12 43:13 46:20 54:20,21,21
avenue 42:1 52:8 829141224 | certainly34:8 | class12:18 134
aware 55:14 benefit 51:15 13219921112 | 5024 14:9 15:4,5,6
am1:1332 54:22 257 26:14 chances 48:17 15:12 16:1,2

55:21 benefits 32:6 28:1929:7,19 | change 40:13 17:17 19:13

best31:1952:21 | 29:2130:2 46:6 20:2 22:6,10,12
B better 24:13 31:21 336 344 | characteristics | 22:1324:14
B 5:196:23 31:23 46:17 36:12 38:20 21:5 31:19,23 32:6,7
back 24:5 42:18 54:16 40:23 41:19,23 | cheat 13:10 38:11 39:3

44:14 beyond 51:17 A48 Ar1 5425 | Chief3.3,91523 | 40:18,20,23
bad 7.6 19:22 bigger 38:19 55:2 25:2526:3,69 | 419,12 42511

3816 bilateral 15:3 California's4:1 277,24 288,11 | 42:13,15,20,23
balance 26:1 33:22,22 7231116541 | 29:14,2330:15 | 43:3 44:20 46:9
ban36:1541:15 | plowout 33:14 | called33:14 36:17,20 37:6 47:3 48:11

41:2543:11 board4:2482 | carbon3:18 521,2,37 51:16 55:9,9,13
bank 4:1 8:17 9.2 18:4 20:16 carried13:9 55:19 55:15

1224133216 | 47:20 carries21:17 choice27:2,21 | classable 54:20

23:1428:14 books 29:20 case34,1181 41:16 class-action

31:1333:23 Breyer 12:23 92515124 | choose42:5 36:15 40:25

36:14 53:19 132141 2020 | 12241321 chose41:17 41:15 44:10
banking 30:11 20:23 21:14 14:7,24151 | chosen29:11 classwide 41:16

30:14 36:18 37:21 16:17181 42:11 41:18 42:2
banks 22:7,8 39:1,15,2548:4 | 22:11244 Circuit 3:11 51:22

2311,13 Breyer's 16:24 2515309334 | circumstance | clause 4:3,4,10
bank's50:12,13 | prigf4:2122:20 | 36:121314,14 | 37:18 9:22 16:4 22:25
banned34:23 29:22 334 36:14,24 38:12 | ¢jr cumstances 26:17,25 27:13
banning 9:25,25 | 42:1255:14 38:20,20 39:3 41:25 29:19 31:10
bans 44:10 bring 39:20,24 40:2241:3 cite33:4,442:12 | 33:14,15,20
bargain 85 51:16,16,25 49:15 52:12 55:3 34:23387,7
bargained33:18 55:2,3,20,21

57

Alderson Reporting Company




Official - Subject to Final Review

39:14 42:1 19:12 29:4,8,11 | context 9:3,4 39:12 Court's55:11
44:13 45:16,22 30:25 31:15 11:7,24 20:2 contrary 30:16 | cow14:12
46:1951:1 concept 7:24 24:4,9,10,22 copy 3:18 cows 14:3,5
52:2053:24,25 | concern 10:8 36:10,11,13,16 | core 5:8 24:24 credible 37:1
54:23 concerns 42:23 37.742951.24 | 5017 45:20 48.2 49:3
clauses56 30:3 | concluded3:11 | contexts24:22 | correct 12:25 credibly 45:2,15
30:4 33:8 52:21 | conducted42:13 | continent 14:5 14:8 27:5 46:15 | critical 6:17
53:16,17 55:10 contract 3:25 4:6 | correctly 32:14 11:20 12:19
clear 44,7 7:4,19 | confidential 4:115:17,23 32:21 25:12 27:13
8:13,24 95 20:12 6:29:7,13,16 |cost4:136:3 criticize 105
11:20 27:11 confronted23:3 9:2110:1,2 costs 40:10 customer 29:.5
38:8 492536 | Congress22:22 11:1 12:8 13:6 | counsel 354 29:13
54:15,21 55:3 52:12,18 16:11 21:4,17 52.1 55:19 customers 29.9
clearly 9:14 25:1 | conscience 5.2 21:2322:1,22 | course4d3:2 48:12
52:14 54:6 5:1581 12:16 23:2,6,17 24:11 | court 1:1,12 3:10
coer ced43:4 18:22 259,21 26:18 27:10,14 31747517 D
coer cion 27:2 consensual 27:17 28:16,17 | 7:1899:17 D31
40:11 27:16 40.7,11 28:2529:12,15 | 10:22 11:4 12:8 | damages13:7
colleague 55:8 | consent 27:1,15 | 30:8,11,12,16 | 129141924 | 34244311
colleague's54:9 | 27:1828:1 30:2231:3,4,16 | 14:25 15:5,7,12 | deal 48:7
come 7:25 29:3 40:18 42:20 31:2535:1,7 175,17 18:19 | deals53:11
31:6 32.4,9 consented40:23 | 37:10,10,14,25 | 19:1324:7,10 | decide 24:4
332 42:22 39:16,22 40:5 24:13,20 25:3 26:1338:21
comes5:21 consequences 41:6,8 44:23 25:1326:10,13 | 9212
46:10 47:8 30:21 46:23 49:21 26:14,22 276 | decided5:19
committed51:11 | consider 7:13 51:13,1452:13 | 27:1929:15,17 | deciding 18:22
committee 36:2 8:2028:1,12 52:22 53.1,5,7 29:24 30:11 384
common 26:15 29:15 53:8 54:13,25 32:14,16,20 | decison8:17
27'5 considering 283 | 55:15 35:16,17,21 12:1255:11
Compare 31:15 | consistent 26:20 | contracting8:16 | 36:8,24 37:1,4 | decisions 12:13
compensated 26:24 28:13 18:17 25:17,19 | 37:1738:12 40:7
32:19 consistently contracts4:8,18 | 40:18,2541:2 |deem43:14
compensation 26:22 9:18,1910:11 | 41:16,20 47:12 | deemed33:7,11
29:4 congtitute45:10 | 11:10135,5 48:17 52:12 DEEPAK 1:17
complaining 11:8 |  45:13 20:1821:1,6,15| 53:2,2,10,14 2:6 26:7
complete 195 | consumer 13:6 21:19,25 2258 | 54:5,16,17,19 | default 10:19
compliance 28:24,2533:15 | 22:9,16235,13| 55:3,3,16 defendant 41:10
46:25 33:17,18,19,21 | 23:14,2130:16 | courthouse384 | 41:121317,17
concede 34:18 34:2,8 35:2 43:23 44:5 51:9 | courtroom39:18 | 43:10,16
38:2439.4 447 | 429 51:23 51:1053:20,21 | courts10:9 17:2 | defendants
concedes40:15 54:17 55:4 17:1518:16,25 | 4220
Concepcion1:6 | consumers 13:10 | contractual 5:14 | 19:330:2 336 |defenses26:18
35 29:2 32:17 11:3 17:3 40:6 4314 448 | 358
Concepcions content 34:10 | contradicts 50:2 55:13 defer 27:6 47:12
deference 35:17
58

Alderson Reporting Company




Official - Subject to Final Review

36:25 37:5 7:2482596 | discussion54:10 | drill 54:9 39:13
defines8:14 10:21 11:23 disfavored10:7 | dupe 15:3 enforcing 38:17
definition 86,10 16:7 30:18,21 | disfavoring duress53:3 engaging 35:20
degree45:23 31:1 32:25 10:11 D.C 18,1517 enlissment 32:23

47:16 50:1 33:24 35:15 disposes53:18 ensure 27:14
deliberately 139 | 37.8 %4:7 dispositive 41:3 E 40:10,12
deny 35:14,20 | differently29:9 | disproportionate | E2131,1 ensuring 27:1
deposition38:16 | 37:22 10:25 early 30:9 51:5

38:17 difficult 51:9 disproportiona... | €asier 52:11 enter 31:25
depositions difficulty 50:16 238 easy 244 48:16

38:14 directs17:45 | dispute7:28:21 | €conomically entered31:3
deprivation37:3 | discover 41817 | 9:12,19 10:3 32:9 entering 28:24
deprives17:3 9212:23133 | 124,1421:20 |effect 731021 | entire 22:1553:5
describe 49:17 21:6 28:14 21:24 25:16 12:3,1718:18 | entirely 22:6

50:21 31:1336:14 28:337:25538 | 1821238 enunciated52:10
described10:22 | 38:1153:19 53:15,16 25:1346:21,21 | equal 26:21

18:15 discovers51:14 | distance 4:12 47:2549:14 43:22 44:4
describing 31:2 | discovery 14:19 | distant 11:9 55:1 equity 3:24 16:5

36:24 44:22 15:1316:10,12 | 34:25 effectively 428 | 26:18
designed3:19 17:1438:13 | digtinction6:11 | 42:2444:2 equivalent 7:1
designing21:19 | 39:1843:13 |distinguish35:7 | €ffects305,7,7 | 12172522
destroying49:14 | 45:2446:1,1 | distinguishes 31:9,12364 | ESQ1:1517 2:3
detect 29.231:6 | 48349:2550:1 | 3212 49:6 55:1,7 2:6,9

32:8 50:1,353:13 | district 12:9 effort 39:2 essential 50:17
determination | discriminate4:2 | 24:1032:14,16 | En7:10 estoppel 20:13

818182287 | 237358 32:20 either 49:15 ET 16

367 discriminates4:5 | doctrine 4:19,21 | elect 41:19 etcetera 32:20
determinations | 14:424:24251 | 16:2517:1184 | €lection34:8 32:20

14:20 discriminating 18:1519:17,21 | €lements11:6 | evenhandedly
determine 5:14 | 43:234438 19:22.23,24 | €lucidate 6:11 423

12:2224:22 | discrimination 20:1,2,2522:2 | elucidating 4:23 | eyen-handed

27:17 36:2,4 5:8 7:5 14:13 22:2 233 28:21 | embodied26:23 | 2015
deterrent 1217 | 21:18,18,22 28:22 29:8 empirical 48:19 | even-handedly
develop 50:6 22:24 24:25 34:19 43:10 employed3:17 16:20
developed 30:2 284365394 | 50:2154:1 employee46:1 | everybody 38:21
devised 23:6 39:6,7 45:10,13 | doctrines27:14 | employer40:19 | avidence 46:8

25:1 46:2 505 52:22 | 53:2,4 45:25 47:1,19,24 49:1
difference 5:20 53:10 doing 7:15,16 employment 53:13

5:22 6:6,14 discuss4:21 21:12 24:19 50:5 ex 5:19 7:3 8:19

16:16 35:10,13 | discussed 24:1 37:247:12,13 | enacted5:1011 | 12:1328:1,7,7

44:17 46:6 52:10 53:12 49:7,81351:7 | 1625221 28:16,22 31:4
differences 55:16 doubt 47:14 enacting 22:23 31:24 54:10,11

12:19,20,20,21 | discussing 16:18 | dozens 38:13 enforce 30:3 54:18
different 5:25 54:3,4 draw6:11 16:9 32:24,24 exactly 14:14

enfor ceability
59

Alderson Reporting Company




Official - Subject to Final Review

19:14 39:19 faced48:12 field 47:16 336 give 325 48:10
example 6:10,20 | facial 21:22 figure 50:24 four 13:18 21:5,7 | g0 15:23 27:7

8:1411:24 245 | 22:24 Finally 55:8 23:20 33:17 384

30:9 34:22 facially 41,5 find 4:14 6:15 7:8 | fours 33:3 goes9:1051:17

37:23 39:10 23.7 357,17 11:23 24:8,8 fraud 13:1329:2 | going 4:255:1,17

45:24 49:24 37:14 257 48451:8 | 31:63238 6:257:2,3,7,8
examples23:16 | facing 48:15 51:16 53.3 7:1212:5,14

40:15 42:12 fact 11:1316:21 | finds 4:10 frauds 51:25 17:2 23.9 24:4
excessive 34.25 20:12 28:23 fine 17:15,16,22 | free34:20 25:20 29:1
exclude 15:16 30:1 42:25 finish6:10 friend 54:24 31:16 33:.3
exculpate44:2 | facts50:6 first34 6:21 fulfilling 50:25 45:23 48.6,9,14

454 factual 14:20 9:16 12:2 18:11 | fulfills 26:25 48:16 50:19,20
exculpation fact-bound 46:2 21:14 26:15,20 | full 14:18 32:20 50:21

54:24 50:5 2852918366 | 501 good 19:21 38:16
exculpatory fair 7:1012:7,9 36:12 41:7 full-scale 51:2 great 4:12

28:17 29:19 20:7 24:11 44:21 45:14 function41:25 ground 3:24

30:3,4 31:10 28:17 29:12,13 47:11 48:23 46:22 20:15 24:22

42:1 45:21 fairly 47:21 54:2,4 functions 45:21 377

46:21 50:7 51.9 | fairness 29:6 fit 8:6 guess14:1,6

51:11,18 54:19 fits 47:8 G Gupta1:17 2:6
exemption13:12 | fall 44:12 focus 40:17 G3l 26:6,7,9 27:11

27:3 40:14 falls42 26:16 | focused27:8 general 4:22 28:5,10,14
exist 49:18,19 53:24,24 53:16 5:1361,1694 | 29:1830:1,24
existed42:15 | familiar 30:22 | focuses19:10 9:1311:16 31:21,24 33:1
exists 3:24 149 | far 10:1218:20 | follow39:1946:7 | 12152014 33:2034:1,12
expect 32:2 faults51:13,15 | followed44:19 23:18,21,24 34:15 35:14,24
expenses 6:3 favors 47:15,25 | footing 26:21 24:1130:15 36:6,22 37:12
explain18:11 | feasibly 42:2 43:22 44:5 32:2335:16 38:24 39:5,20

30:25 31:14 47:17 forbidding51:18 | 39:1340:6 40:2,16 41:4,13
explained15:12 | feature 10:6 forbids 21:12 4423458541 | 42:4,10 437
explicitly 820 | Federal 3:1520 | 43:23 generally 4:8 44:6,21 45:1,12

12:1355:15 10:9 21:11 forced43:3 91811321115 |  45:19 46:16
exposure 33:24 | 28:1336:21,22 |forcing42:20,21 | 2210235 47:5,10,23
express40:18 385,2239:17 | foreign42:16 35:18 48:23 49:10
expressly 26:17 40:4 43:20,21 | former46:11 genuine 8:5 50:1551:19
extent 21:17 45:3,16 47:1,24 | formulate 17:10 | g9errymandered | 522

49:1 forth 1655 539 gut 51:23
F federally35:21 | forum15:3,7 getting 20:24

FAA 16:4,25 37:4 27:3,2134:25 | Ginsberg 159 H

25:3 26:25 fee18:19 40:13 Ginsburg 7:20 hand 6:25

27:13,20 34:13 | feels 47:20 forward 29:3 7:229:2110:5 | handed19:2

3414 fees5:25 17:12 31:6 32:4,9 14:22 25:6 happen16:10
face 37:15 41:15 34:25 found 12:9 25:14 40:16 41:11 happens 38:9

A1:17 42:20,21 | feet 14:3 o514 30:22 42:19 hard 45:2

43:11 gist 19:8 headed5:11

60

Alderson Reporting Company




Official - Subject to Final Review

hear 3:3 46:18 50:25 interests 30:13 10:5 11:5,18 kill 42:8 49:7,8
heart 19:8 impose6:341:9 |interfere 33.8 12:1,5,2313:2 | kind 21:1,3,16
held 3:21 4:12 41:23 interfering 40:7 14:1,22 159,18 | 21:2033:10,15
17:2355:12 Imposes47:19 interpret 24:19 15:21,23,23,25 51.7
helpful 13:22 impossible 332 | interpretation 16:2417:6,9,11 | kinds 17:12,13
henceforward Impression 8:22 3:1541.6 185,7,11,12 17:14 20:14
20:5 911438 interrupt 19:5 18:13194,7,15| 21:1 32:10338
high 18:20 incentivizes32.7 | invalidate 3:23 19:16 20:1,20 36:25 38:18,25
higher 14:3 include 54:20 17:2 20:23,24 21:8 40:7 43:13
hire 29:3 includes22:10 invalidated 19:1 21:1422:4,18 44:10
hisory 36:1 inconsistent 19:1 20:14 23:10,13,23 know5:117:19
hold 17:16,17 46:11,1350:10 | 41:15 24:15,18 25:6 22:923:14 291
43:16 independent invalidating 25:24,2526:3,6 | 31.534:16
holding 8:17 24:21 377 46:20 50:3 26:9 277,24 36:1143:17
holds 53:10 independently invoked3:23 288,11 29:14 44:7 485
Honor 4:16 8:13 15:10,20 involve 137 29:23 30:15 knowledge 55:9
9:2310:16 13:1 | indicates7:23 involved38:14 31:14,22 32:11
14:15 16:15 indifferent 38:16 | involving 33:4 33:13,2334:3 L
22172511 | individual 33:19 |issue6:812:11 | 34:1335:4,23 |label24:1,7252
36:23 44:7 individually 26:16,19 27:4 35:2536:11,17 | 457548
hundreds 42:13 | 13:1042:3 27:25281392 | 36:182037:6 |lad62l
hybrid 42:25 43:15 39:343.6 37:12,21391 | language4:3
hypothetical individuals 14:20 | issues16:16 54:2 | 39:152540:16 | 14:1722:22
45:14 46:4 48:3 | inferior 16:13 54:3 41:11 424,19 | 5223
hypotheticals | infinitely 54:15 432 44:3,14,25 | large 13:10
18124825 | informal 32:18 J 456,18 46:3,24 | 52:20
49:1753:12,15 | 32:18 J11523,937 47:6,18484 | law312,13,22
injunctive34:24 | 525 49:5 50:8,16 3:22,24 59 62
! injure 52:17 judge38:2,1522 | 51:820521,2 | 616925112
idea46:12,14 inquiry 39:7 judgment 5:1,1 52:3,7,15,24 132 142 16:4
50:10,11,12,14 | insist 33:17 477 51:21 55:19 16:9 17:14
identified53:3 43:12 49:25 judicial 12:18 justifiable 32:9 21:11 2211
identifying 16:2 50:2 15:14 20:11 justify 53:11 24:16 257
illegitimate insisted 34:24 42:8 26:15,16,18,19
2822,23 insistence 48:25 JU”%].OS K 27:3,4,6,14,17
imbued55:6 491 juridiction17:3 | Kagan82291,9 | 286,12,15,19
impact 10:16 insisting 45:16 | ury 14:10 15:14 9:2017:6,9 29:15,19 30:16
20:7 46:2547:2 51:2 | 3833911 185,7,1119:16| 30:2332:24
impediments insists 41:24 48:25 50:22 20:1,24 21:8 35:1,7,16,18
43:25 444 instance 26:15 53:13 36:1142:4 495 | 35:19 36:3,9,25
impermissible 36:6 44:21 Justice 33,949 | keep13:22 37:2,5,14 39:10
24:8 53:11 4711 4:17,255:20 Kennedy 22.4,18 | 40:14,23 41:23
implicitly 35:8 instances 25:7 6:9,12,13 7.6 33:13,23 34:3 44:23 48:24
important 34:23 | interest 55:6 7:14,20,22 822 | 34:1350:8,16 49:21,23 50:9
40:8,12 43:12 9:1,9,20,21 key 26:24 51:20 52:19
61

Alderson Reporting Company




Official - Subject to Final Review

laws 7:23 24:19 11:7,13 13:16 2712331 341 | new19:21 oppose 3:16
49:18 51:24 13:2414:11,25 | 35:2543.7 Ninth 3:11 opposed27:9
lawsuit 51:17 16:2117:121:7 | 47:11,23485 | nonclassable opts 33:15
lawyer 29:3 21:20 22:13 49:11 51:10,22 54:14,14,21 oral 1:11 22,5
37:23 234 53:20 53.7,7 55:13 nondiscriminat... | 3.7 26:7
lawyers 327 LLC13 meaning 8:4 26:21 order11:22
38:13 location 11:9 means 9:17 11:1 | nondiscriminat... | 47:21 49:7
leading 31:17 logic 48:20 21:2350:18 23:1 35:18 ordinary 32:12
42:14 long 3:139:24,24 | 53:1,1 37:14,16 52:16 32:25
legal 4:19 12:21 38:21 44:3 meant 9:24 nonfacial 21:18 | original 10:8
29:2 32:3 35:11 | look 7:2,3,25 measuring 18:16 | non-arbitration | ought 40:6
A7 12:14 14:6 20:5 | members 19:12 22:11 ouster 16:25
legidative 36:1 24:18 25:3,6,13 | mention 13:18 non-enforceab... | 22:2 23:3 50:21
legidature 5:11 25:20 27:16 13:18 39:950:19 outsde 36:10,13
legitimate 27:5 29:21,24 30:7 | mee11:13 normal 9:6 44:11
legitimately 36:1,3 37:15 merely 11:15 notice 33:9
50:25 48:4,19,23 27:2 40:13 notions 49:21 P
lesser 5:3,5 49:10,11,24 | method47:22 | November19 |P31
let's 44:24 52:25 methods 38:17 | numbers 13:10 | PAGE22
level 20:17 looked 23:17 milk 14:2,4 panel 14:20
liability 27:22,25 | 24:9 million48:12,13 S part 6:23,23
33:24 42:7 455 | looking 12:3 16:7 | mind 6:6 02131 10:1221:11
51:5 18:18,2131:8 | mine 34:2 obj ective 367 4319542,4
liable 51:10,12 55:4,6 minutes38:15 | obstacle39:24 | particular 3:12
limit35:19,24 | looks24:7 28:16 | 44:1552:4 4014618472 | 147 181,21
37:5 28:213812 |misunderstand... | 4744874912 | 23:2030:20
limitation33:11 | lot 20:10 34:16 50:23 52:9 41:23
47:15 lots 55:8 Mobility 1:3 35 |0obvious35:20 | particularly 27:9
limitations 20:18 | lower 55:13 3215 36:2137:11 | particulars 54:6
335 34:17 43:8 | lying 38:9 mode 30:21 49:22 parties12:3,10
43:1344:11 money 13:11 obvioudy 33:2 19:20 20:6,7
limited4:4 9:19 | made-up 39:3 26:12 39:11,22 47:23 | 29:16,17,24,25
34:23 majority 54:12 motion 14:25 offer 48:8 30:8,12,19,20
limiting 39:6,21 | Making5:24,25 | Muyllaney36:23 | 0h7:25 31:2,933:9
limits 36:25 manage 42:24 okay 25:1038:22 | 34:5,7 39:21
line 16:9 17:20 | mandate 3:12 N 39:25 40:24 405 41:22
list 38:19 mar ketplace N21,131 46:24 48:17 42:11,25 439
listed 21:5 54:6 514 nearly 32:17 53.23 43:15 45:25
litigate 11:8 matter 1:11 27:1 | necessarily once29:11 38:11 | 46:2347:16,21
litigated 42:3 30:13 351 14:23 156 34:7 | one-sided50:3 50:14 51.5
litigation 3:14,18 42:19 39:18 Online 95 36:14 54:1955:2,7
6:59:4,8 107 | matters 30:13 necessary 47:21 | opinion8:13 party 4:13,13
10:14,18,19 meadow 14:15 neutral 357 37:1548:21 5166384
mean 21:24 never 21:2,9 opportunity 50:6 11:8 13:8,12
62

Alderson Reporting Company




Official - Subject to Final Review

16:12,13 18:18 20:21 21:13 52:9 42:6 431 46:20 | 381
19:10 25:13 22:17,21 23:12 | preemptive 51:2 provisons 5:14
41:24 43:25 23:16,2524:17 | 26:20 proceed31:19 97,1211:3
454 47.15,25 24:20 25:11,24 | prefer41:15 33:21 34:20 17:1418:25
51:13)1455:12 | 26:1,4528:19 | presents21:21 353 19:2 51:18
passed 14:5 31:152:3,5,7 539 proceedings 16:2 | 52:17
pastures14:3 place 417 preserved15.6 33:25 34:6 public 30:5,7,14
pay 4:13 5:24 plain 4:3 preserves26:17 41:16,18 42:2 30:16,21 31:12
people 12:3 plaintiff 14:23 prevent 3:19 process 32:19 39:1155:1,4,6
24:12 30:8,13 | plaintiffs 15:4 389 42:2454:15,16 | publication20:13
32:251:24 play 39:21,24 preventing 47:14 | 54:17 punitive 34:24
54:22 40:9 principal 10:25 | processes 15:14 43:11
performed55:5 | playing 47:16 principle 4:22 prohibiting 17:12 | purchase32:17
permissible please 3:10 5:1823:24 17:13,14 purports 44:23
13:2355:14 26:10 26:21,22 279 | prohibition17:17 | purpose40:25
permit 3:16 plenary 49:25 337 39:21,24 29:20 31:11 49:5
permits 16:4 point 21:8 29:5 50:23 52:9 50:22 purposes 20:5
253 55:15 36:12 principles4:22 | prompted10:9 26:2527:13
person12:8,10 | policing 514 5:136:18,22 promptly 32:19 40:3,4,8,9,10
18:19,21 34:19 | policy 30:17 7:17 917,18 prong 15:15 45:15 46:19
36:2 487 pose49:12 11:21,22,24 prongs 15:9 49:13 50:25
per spective posed46:5 12:21 13:15,15 | propagated 51:1
28:24,25 297 | posit 18:12 18:2 23:18,19 53:14 pursue 16:3
31:25 324 posited18:13,13 23:22 39:6 proper 15:1 32:18
pertain 22:6 positing 5:21 private 32:23 properly 41:5 pursues40:9
pertaining 22:5 6:21 problem12:10 prophylactic put 25:2
petitioner 1:4,16 | position 30:19 13:17 14:16 52:18 puts43:21
241038524 | 3517 15:8 20:3 24:1 | propose 356 putting 45:7
40:15 52:6 possible 14:16 25:23 proposition
Petitioners 34:18 | possibly 11:9 problematic 46:11 Q
40:3 post 28:7,22 15:10 protected34:7 | qualifies3:23
phrase52:13 power 13:9 procedural 3311 | 35:2137:4 9:1322:24
picture 10:12 practice 13:11 34:17 39:23 protecting 51:4 | qualify 16:19
Pincus 1:15 2:3,9 | precise 16:16 43:8 44:10 protection24:24 | qualifying 53:3
36,7,9416,19 | 332 46:20 47:14 25:4 51:24 quarrel 34:10
5:569,17 7:14 | precisely 3:19 | procedure 3:13 52:17,21 quarter42:16
7:21812,24 21:20 314,17 25:23 | provides3:21 question5:16
9.2,9,2310:15 | preclude 51:22 30:17 44:18 28:12 6:179:10,10
11:11,19 12:2,7 | predictably 13:7 | 45:3,1749:2 |providing22:23 | 12:7,1516:24
131,20 14:14 | preempted38:25 | procedures7:1 | provision5:8 25:1226:12,15
14:22 158,20 | 45:1449:16 14:19 16:7,8 6:219:24102 | 286,1129:10
16:1517:6,7,9 | preemption 17:21,22,23 17:3,12,13 30:1031:3,7
17:25186,10 | 39:2440:1 31:17 39:19 18:16 20:6 34:16 355
19:6,14,16,25 | 46:1850:24 40:5,6 41:21,24 | 32:17 37:25 37:13,16 41:5,6
43:2 44:15 45:8
63

Alderson Reporting Company




Official - Subject to Final Review

48:20 50:10 reduced25:4 Respectfully 6:1 8:18 9.5,7 7:16,17,18 83
52:24 53:22 refer 42:18 7:14 9:11 10:13,16 14:2,23 15:11
guestions 13:21 | referred54:25 respects 11:20 10:1911:2,2,14| 15251711
26:11 41:5 referring 4.6 respond 16:23 11:17 13:23 21:10 30:18
45:23 227 Respondent 3:25| 16:19 20:15 34:337.33821
quite 7:4,18 regard 51.:9 911 21:1622:12,14 | says6:2 7:10 88
10:20 11:20 regular 43:5 Respondents 23:1,1,6 24:23 8:159:16 12:13
12:9 22:18 relating 21:19 1:182711:12 | 251 27:25 16:10,11,13
30:18 32:24 relied36:14 25:14 26:8 30:16 37:2,14 18:5,7 19:17
378 relief 34:24 53:22 39:8,8,13,14 20:25 30:2
51:22 response11:19 39:16,17 41:19 35:17 36:18
R remaining52:4 | responsibility 449,17,1923 | 37:9,24 3822
R31 remedies 34:23 13:12 46:7,8 47:19 38:3,10,20
railroads 22:9 43:12 rest 14:4 48:1,14 49:23 39:10,16 40:24
random14:21 | remove43:25 | result 11:22 50:19 51:7,20 42:4 43:21
range 535 removed44:1,4 | 12:2037:3 52:18,1953:11 | 44:18,19 46.7,9
read13:1914:23 | renders 39:11 | retains 16:12 54:7,25 47:12,13,20
39:1314415 | rent 20:17,17 review42:8 rules16:5,7,22 49:6,8 51:12
48:21 repeatedly 27:20 | reviewers 24:16 | 20:14 22:13 Scalia4:9,17,25
reading 15:1 represents27:2 | revised32:16 23:11 27:22 6:12 7:6,14
reaffirming 27:21 40:13 revocation 3:24 38:25 39:17,23 11:5,18 12:1,5
10:19 require 3:18 6:25 | right 12:6 16.6 44:.1845.3,8,17 | 17111812
real 54:17 20:13 43:24 16:12 19:14 46:8 47:1,19,24 | 23:10,13,23
really8510:21 | required10:3 28:10,1431:21 | 49:1,18515 432 44:351:8
3693723812 | 34:25494 34:2,12 35:14 53:14,15 51:20
435 46:3 49:20 | requirement 39510402 | run34:2 Scalia's 6:13
4921225410 | 11:1 159 44:6,6,24 475 | running38:14 | scheme 13:9
reason16:17,23 | requires3:14 47:11,23 48:10 32:15,21
232 278,12 4:11,13 14:18 48:14,22 50:15 S seal 20:25 21:3
47:1352:14,14 25:18 50:15 S2131 second 11:12
53:23 requiring117 | rights6:4 35:21 | sake 51:2 12:11 26:24
reasonable32:1 | 1512131922 | 37:443:15 satisfied 11:14 27:8,12 39:21
32:5 reserve 26:1 risk 21:21 23.5 11:14 53:22
reasons 9:15 resolution 9:12 539 satisfies11:15 | section 3:15,20
15:10,11 20:9 9:1921:20,25 | ROBERTS33 21:25 5:12,19 6:23,24
26:20 52:10 37:2553:8,16 15:23 25:25 satisfy 13:25 9:14,16 11:14
55:16 53:17 26:3,6277,24 | 2L7 11:15 14:17
REBUTTAL 28 | resplve 10:3 28:8,1129:14 |saved16:19 16:19 24:25
5215 resort 50:23 29:23 30:15 savings 4:3,3 26:23 34:14
recognize 292 | respect 5:166:24 | 36:17,20 37:6 16:4 22:25 52:13
3233 10:18,2021:15 | 52:1,355:19 26:17,2527:12 | spe 10:13 34:6
recognized26:22 | 22:121328:2 | routine 20:12 39:1344:12 36:7 37:10
52:15 29:16,17 51:19 | rubric46:17 45:16 46:19 seek 29:4
recognizes22:15 | 54:04 rule3:22 41,7 SLl:1353:24,25 | seeks 50:4
reconciled49:20 saying 5:23 6:13
64

Alderson Reporting Company




Official - Subject to Final Review

selected 14:21 six 14:20 10:1 11:2 14:25 | strike 5:4 454,21 47:15
seller 40:19 dightly 467 16:3,1317:15 | strikes37:8 systems 35:12
sense 55:17 small 13:7,11 17:17181,5,7 | gringent 25:9
separate 9:10 50:20 51:25 18:8,2319:16 | strong 16:18 T
13:22 54:16 20:3,10,16,24 | stronger 6:3 T211
separates17:19 | somebody 38:15 | 225,5,7 23:14 | struck 36:15 tailor 40:5
17:25 somewhat 28:20 | 24:1621,23 | subject34:18 | tailored42:24
serve 24:16 sorry 5:19 7:21 25:1 26:16,19 40:24 43:9 take 19:20 33:10
served46:19 20:22 32:18 27:4,17,23,25 | submitted55:20 | 44:1445:24
serves27:13 sort 50:17 28:6,12,15 55:22 489,17 5412
45:16,2151:1 | sorts20:18 29:1935:1,16 | subsequent taken10:10
services55:5 Sotomayor 5:20 | 35:19,20 36:8 41:22 3L11
serving 45:15 6:10 15:18,21 36:2537:2,2,5 | subset 16:5 talking 13:4
set 16:5 52:20 15:24,2518:13 | 37:7,17,24,24 | substantive16:6 | 16:22
sets 12:24 24:1518 25:24 | 39:1043:13 27:22,2551:5 | tantamount 39:8
setting 16:8 35:4,23,25 44:17 452,15 51:23 50:19
settle 48:13 52:15,25 47:12,13 48:24 | substantively | targeted21:16
settlement 50:13 | Sotomayor's 49:3,6,812,23 | 46:21 22:3
settlements 37:13 49:25 50:2,3,24 | subterfuge 35:20 | targeting 23:8
20:12 sounds 36:3 51:4,6,12,21 36:3,4,21 37:11 | tell 7:1235:10,13
shock 5:2,15 81 | sovereign 16:3 51:2152:19,19 | 38:849:22 3717
12:16,16 259 | special 89 21:16 | States1:1,12 subter fuges telling 36:8 37:17
25:21 21:16 23:10 4:2024:19384 | 3511 37122
shocks 18:22 specific 11:15 43:23 sufficient 13:24 | tells 16:1341:8
shortened33:5 39:2 State's19:2325 | 17:24 terms 5:23 6:15
show48:21 specifically 8:15 | 26:14 27:5 suggests 37:16 42:2243:18
shows 22:22 818922518 | 49:1851:23 suit 40:25 441
Sde6:417:20 | specified23:20 | statute5:11,13 | sums 13:11 test 14:6 17:10
side's 486 41:14,21,22 8:1412:12 superior 13:8 22:19242,3,6
significant 10:17 | sphere 9:8,8 14:18 204 227 | 16112 30:2,6 359,23
10:20 30:5 spoke 55:8 22:2225:18 | suppose22:7 49:5,5,6,6,7
slent 55:12 standard 5:3,6 30:6,10 37:8 331314 50:11 | 90:9,18
similarly 30:7 12:15,17 18:23 | 40:949:12,14 | Supreme 1:1,12 | Thank 3:925:25
sSmply7:813:23 | 24:12 258 statutes4:4 26:14 55:3 26:3,5521,2,7
16:20 25:2 34:11 20:18 22:5 335 | sure 19:6 21:9 55:18,19
30:2053:19,25 | sandards 37:1 | statutory 24:5 22:18 28:8 35:5 | theory 6:16,16
54:7 start 35:16 25:22 26:17 44:16 50:9
single 34:5 started17:11 stay 14:25 surely 25:3 40:22 | thing 43:8 46:25
Sit4:2551 state 3:12,16,22 | stick 50:8 sweep16:21 477 536
sitting 26:13 3:224:9,14,20 | Stolt-Nielsen Switzerland 14:2 | things 67,14
situated29:4,10 | 53,9,10,10,21 | 10:2315:12 system20:11 13:17,1817:16
30:8 5:236:1,2,15 40:17,17 41:3,4| 4810 19:1920:11,17
sStuations 8:20 6:18 7:7,7,10 41:8 52:11 systematic47:25 | 20:1924:9
23:17 7:12,15,16 9:25| 55:11 systematically 3318477
48:15 49:3,15
65

Alderson Reporting Company




Official - Subject to Final Review

think 69,17 7:4 3124277 46:22 | 12:12,22 183 | upset 20:10 we'll 30:2,3
7:10,15,16 8.3 48:15 18:14 19:2,9,17 | use 3:12,14 were 30:18
9.9,10,14 13:21 | today 29:22 19:21,22,2324 | 14:1835:10,12 | we've 29:22
14:14,15,18 totally 54:6 20:11,4,6 23:24 | UX 16 Wilbur 36:23
15:8,10,11 traditional 18:14 | 24:2,6,8,12 win 52:8
16:15,18 18:6 19:9 49:21 25:2,8,16 28:15 v wish43:25
20:9,11,2321.8 | tranform 10:21 | 28:1929:8,16 |V153536:23 | withdraw27:21
21:24 22:21 treated 37:9 32:12,25 34:10 | valid 417 words 30:20
23:2,25 24:20 47:21 34:19 43:9 value 47:6 work 31:12 40:15
25:11 26:11 tremendous 48:7 | 44:24 457 53:4 | Variety 8:20 works 32:15
27:12,19 285 54:22 54:1,8 vast 54:12 world 51:16
29:1830:25  |trial 14:1015:14 | unconscionable | VINCENT 16 | \worlds 42:6
331 34:14,16 39:11 50:22 4:10,155:24 vindicate 6:4 worried21:18
36:6 37:18,19 | trials48:25 6:1,157:9,9,11 | 43154717 30:18
39:5,20,23 402 | tribunal 19:11 7:131816:14 | 504516 wor st 42:6
40:14 41:4 true 9:23 28:9 17:16,18,22,23 | violate 57 wouldn't 4:17
42:1044:7,21 34:1,17 35:15 18:1731:4,8 | Vis106,6 20:10 42:2
44:22 451,1,13 | 38:1043:16 32:22337,12 |void136381,2 | 49:2054:19
45:19,24 46:10 | 44:3 49:23 344,21 351 333 wrong 14:9 18:8
46:16,16,17 | truth36:837:18 | 43:14 voiding 51:9 48:9 51:11
47:10,10,11 37:22 under stand W wrote52:12
48:1,3,23493 |try 30:24 37:13485 : _

49101124 |trying6:11482 |understanding | WAives9:10 X
50:15,16,22 48:2452:19 17:10 waiver 1311 1x1:27
51:7 52:11 531 | tuberculin 14:6 | understood 022 v
536,18 Tuesday 1.9 32:14,21 44:16 | WavVers134 _

third5:18 12:10 | Tunkl 552 undue 6:3 20:3 342 53:13 | year 19:18
12:15 19:20 turn 48:9 54:2 unenfor ceable want. 14'5_ 15:2 _ years 336
2067274 | turns11:11 3:2230:17 ég-_g 13?162-421(?6'1 A
28:2129:17,25 | tw06:7,7,149:11 | 39:12 112 4310 2106
30:18 31:2,9 13:21 16:16 unfair 84 12:16 P
34:6 552,7 17:192518:10 | 2521 30:11 488 50:12,13 $

thought 12:23 21:13 26:24 46:21 wants 5:3,5 $7.50048:10
19:4,7 27132818 | unfairness19:10 W;O-Z%‘_‘Z ) $75488,8.13

three6:2111:20 | 33:2435:10 19:11,12 > _
121,1,2,1919 | 395408 uniform16:8 | Washington 1.8 0
26:20 54:5 United1:1,12 L1517 09-893 15 34

tied23:21 U 384 wasn't 52:15

tilts 47:15 UCC 23:21 universal 22:6 | Way 311153215 1

time7281621 |uhhuhd425 | niverse22:16 | 5240369 1512
12:14 16:24 unconscionabil... | ynreasonably 37:1938:21 10:021:13 32
18:17 221 42254,12,15 | 335 46:17 52:11 10033:6
25:16,17,18 5:186:197:24 unwilling 41:10 ways 10:22 18:11 | 11:0355:21
26:2 28:3.17 83,7,10,1515 | 41:12 513 1872 29:20

’ 8:19 11:6,16,23 weaker 84
66

Alderson Reporting Company




Official - Subject to Final Review

2

23:15,20 6:23
9:14,16 11:14
11:15 1417
16:19 24:25
26:2352:13

20th 30:9

20101:9 19:18

2627

324

4

434:1452:4

5

538:15
522:10

9

919

9,000 14:3

9,000-foot 14:12
14:15

67

Alderson Reporting Company




