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PROCEEDI NGS
(10: 09 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argument first this norning in Case 09-1533, DePierre v.
Uni ted States.

M. Pincus.

ORAL ARGUMENT OF ANDREW J. PI NCUS

ON BEHALF OF THE PETI TI ONER

MR. PINCUS: Thank you, M. Chief Justice,
and may it please the Court:

The question in this case is whether the
dramatically harsher mandatory m ni num penalty for what
the statute terns cocai ne base applies to all offenses
i nvol vi ng cocaine or only those invofving subst ances
with the characteristics of crack cocaine. In its brief
in the Kinbrough case, the governnment described the
provi sion at issue here as reflecting Congress's
determ nation that, and |I'm quoting, "crinmes involving
crack should be subject to considerably nore severe
penalties.” W agree.

Congress's targeting of a limted subset of
t he substances qualifying chemcally as -- as cocaine is
mani fest in the statutory structure, in the |anguage,
for three basic reasons. And |I'm going to be | ooking at

page 2 of our blue brief, which has the rel evant
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statutory provision.

First, the only way to give different
meaning to two distinct terns that Congress used in the
statute -- "cocaine" on the one hand and "cocai ne base"
on the other -- is to make clear that cocai ne base neans
sonething different than all substances with the
chem cal formula CL7H21NO.

JUSTI CE KAGAN:. M. Pincus, if -- if |
understand your interpretation correctly, it would
excl ude freebase. How is that a sensible interpretation
of the statute, one that woul d exclude freebase, a
commonly known substance? Congress was aware of it.

The Richard Pryor incident had occurred. Everybody knew
it was dangerous. Wasn't it at Ieasf true that Congress
meant to incorporate that substance as well?

MR. PINCUS: Let nme answer -- answer your
question with a little bit of detail, Justice Kagan,
because | think our reply brief wasn't as clear as it
m ght have been, because the word "freebase" has,
really, three different nmeanings. It neans a
manuf acturing process; it neans a nethod of use of a
cocai ne-rel ated substance; and it al so neans a
subst ance.

So just to be clear: Freebase, the

manuf acturi ng process, occurs when cocai ne

4
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hydrochl ori de, the powder form of cocaine, is mxed with
ether and ammonia in a very volatile m xture and boil ed.
Most -- many users of freebase inhale the funes that are
rel eased during that manufacturing process. That
process is very dangerous, as the Richard Pryor incident
showed, because the substance is quite volatile and w |
explode. If that process -- if the substance is not
used then, but goes to the very end, when all of the

i quids are boiled off, then it does produce a rock-Ilike
substance simlar to crack cocai ne.

Qur submission is that the -- if the
substance is permtted to go to the end, and if, in
effect, ether and ammnia are used as a substitute for
sodi um bi carbonate, then the substanée does qualify
under the statute, because it is a rock-like substance
that has -- is chemcally cocaine, and was produced in a
met hod simlar to the reacting of sodium bicarbonate
wi t h baki ng soda.

But in -- when the process is in the mddle
of the production process, we don't think Congress neant
to reach that for a couple of reasons. First of all
because that was -- is -- that substance is not
sonething that's easily marketable. And one of the key
t hi ngs that Congress was concerned about was the

mar ket ability of crack cocaine in its rock-like form
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That's what made the really big difference.

JUSTICE GINSBURG: M. Pincus, if the -- the
substance that is involved in this case was a rock-Iike
substance and it wasn't a powder. So why doesn't it
belong? 1It's a rock-1like substance. Wy should it be
outside the category cocai ne base?

MR. PINCUS: Well, | think there would be a
factual question in this case. None of the courts
bel ow, Justice G nsburg, determ ned whether, in fact,
this -- the substance at issue in this case was crack
cocai ne, because the district court ruled that that
wasn't necessary, that all chemcal -- as long as the
substance chem cally qualified as cocaine, it satisfied
the statutory requirenment, and the F{rst Circuit agreed.
So in this case, there --

JUSTICE GINSBURG: Correct me if am | wong
about this -- | may have a m sinpression -- but |
t hought you were objecting to a charge to the jury that
charged cocai ne base and didn't charge crack.

MR. PINCUS: W're -- we're objecting to
the -- the fact that the district judge charged the jury
and hinmself determ ned that in order for this very
severe 100-to-1 penalty to apply, it was not necessary
for the substance to qualify as crack cocaine. All it

had to do was to be a chem cal form of cocai ne.
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JUSTICE ALITO. If we agree with you, how
should a judge instruct a jury to determ ne whet her a
substance is crack? Should the judge use the definition
I n the sentencing guidelines?

MR. PINCUS: A judge could use the
definition in the sentenci ng gui delines, Your Honor.

Let ne just say, as a threshold question, in many cases
this won't be a jury question.

JUSTICE ALITO But in those --

MR. PINCUS: In those cases, we think there
are three -- there are three elenents. One is the
substance has to qualify chemcally as cocaine. The
second is it was prepared by processing cocaine
hydrochl oride with sodiunlbicarbonaté or with a
different reactant that produces a simlar chem ca
effect. And third, that it's a rock-1ike or otherw se
solid, that is snokeable, that is able to produce the
I nhal abl e vapors. We think those are the key --

JUSTICE ALITO. It has to have all three of
t hose characteristics?

MR. PINCUS: All three of those
characteristics.

JUSTICE ALITO But | thought you just said
that freebase would qualify, and freebase would not have

t he second of those characteristics; isn't that right?
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It was -- it would not be prepared using a base?

MR. PINCUS: It would, because ammonia is
one of the -- is one of -- it's amonia and ether that
have -- that are used to prepare freebase.

JUSTICE ALITGO So if it had any base?

MR. PINCUS: Any base. W are -- the |ower
courts, in applying the sentencing guidelines
definition, have said that sodium bicarbonate is not
required. We think it is not required. They've
recogni zed ot her substances, and we think as long as the
process is simlar, that that's what the sentencing

gui del i nes capture, that's what the statute captures.

JUSTI CE SCALIA: | don't understand that. |
can understand the argunment that -- that Congress was --
was directing its statute at crack, and crack had -- had

a very definite nmeaning, which didn't include any
substance that -- that is rock-hard and has been
produced in the manner you suggest.

You're comng up -- you're urging upon us a
definition that neither is the definition of crack nor
is the chem cal definition of cocaine base. |It's
neither fish nor fow .

MR. PINCUS: Well, respectfully, Justice
Scalia, | think that Congress was focused on crack.

JUSTI CE SCALI A: Crack.

8
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MR. PINCUS: Because it -- because it was a
substance that had particul ar characteristics.

JUSTI CE SCALI A: That's right. But you
don't argue that. That's not the meaning you want us to
give it.

MR. PINCUS: Well, we do -- we do want the
meani ng to be a substance with those particul ar
characteristics. | think the only question that
we're -- that we're debating is whether baking -- the
use of baking soda is essential, because all of those
other -- those other three characteristics are
characteristics of crack.

JUSTI CE SCALIA: It's essential to crack.

MR. PINCUS: Well -- \

JUSTI CE SCALI A:  You wouldn't call it crack
if it weren't made that way, would you?

MR. PINCUS: Well, | think in 1986, the
definitions were not that clear. And I think the
sentenci ng comm ssion has said, and certainly the | ower
courts have said, both in applying the limted
definition of the statute for which we contend and al so

in interpreting the sentencing guidelines, that the use

of a different base gets at what Congress -- is still a
cat egory of substance that Congress -- Congress cared
about .

9
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Obviously, if the Court would like to
construe the statute nore narrow y and say baki ng soda
is required, we wouldn't object to that. But we think
t hat Congress -- one of the reasons that Congress used
the term "cocai ne base”" was that it was trying to
capture a category of substances that had particul ar
characteristics and wasn't focused so nmuch on the exact
chem cal formula that went into it, because Congress
knew, in the drug area, it would --

JUSTI CE SCALI A: How does "cocai ne base"
suggest what you want? It has to be -- it has to be
rock and it has to be base cocai ne produced in one of
the fashions you suggested. | don't know how "cocai ne
base" renotely suggests that.

MR. PINCUS: Well, | think in -- in three
ways, Your Honor. First of all, because Congress didn't

use the term "cocaine,"” which is used el sewhere in the

provision, it clearly nmeant a subset. It didn't mean

all of the -- all of the substances with the chem ca

formula that satisfies the chem cal term "cocaine."
Second of all, the statute shows just by the

100-to-1 ratio that Congress was focused on sonething

t hat was especi ally dangerous, nuch nore dangerous than

powder .

Third, the legislative context was, as the

10
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Court said in Kinbrough, that this was a statute that
was enacted in response to a particular problem and I
think the question we're debating is: Wuld Congress
have said, when it defined the term-- when it defined
the term "cocai ne base" -- and | should say, "base" was
one of the street ternms, colloquial ternms, that was used
at the tine to -- to describe these categories of
subst ances.

JUSTI CE SCALI A: Al of themor just crack?

MR. PINCUS: It was -- "freebase" was a
word. "Base" was a word. "Crack" was a word. The --
the legislative debate didn't distinguish necessarily
the chemcal -- the chem cal process for creating the
substance. \What it focused on was a\substance t hat had
characteristics that had led to the epidem c that
Congress was concerned with, and those characteristics
were easy marketability, because it was a solid,
i ncredi bly strong addictive potential, and inhalability.

CHI EF JUSTI CE ROBERTS: Counsel , the
provision refers to "a m xture or substance which
contai ns cocai ne base." You read cocai ne base to be
crack, so you have to be tal king about a m xture or
substance which contains crack. What contains crack?
Crack is the problemthey' re getting at; yet the

statute, as you read it, has to tal k about a substance

11
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whi ch contains crack, not just crack.

MR. PINCUS: Yes, Your Honor, and we think
the reason that Congress used that phrase was often in
this reactive process at the end of the day the rock
wi Il not be pure cocaine in a rock form There may be
sone cocai ne hydrochloride that didn't react with the
base. There may be -- then there often is sone of the
base reacting --

CHI EF JUSTI CE ROBERTS: It's kind of an odd
way for Congress -- it's an odd way for Congress to
phrase the provision if what they want to get at is
crack, to say what we want to get at is substance which
contained crack. That suggests to nme, when you talk
about substances that contain soneth{ng, what t hey
contain is a base that then is used in the substance.
think that's a harder, harder logic to apply when you're
tal ki ng about crack. They want to stop the use of
crack, not so nuch -- it wouldn't occur naturally that
they're tal king about substances which contain crack.
It would occur naturally, that |anguage fornulation, if
you t hink of cocai ne base as broader than just crack.

MR. PINCUS: Respectfully, | disagree, M.
Chi ef Justice. The provision just above | arge Roman
numeral |V tal ks about conmpounds and m xtures, and

Congress is sensitive in crafting the drug |aws that

12
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often, because these substances are not prepared in a
chem stry | ab, there are many, many inpurities
associated with them For exanple, even cocaine

hydr ochl ori de, cocai ne powder, is not pure cocaine
hydrochloride. It's often diluted, it's often cut with
other inpurities. And so in all -- throughout the drug
| aws Congress has used that and we think that's exactly
why it used a simlar phrase here, because the crack

rock does not contain 100 percent chem cal cocaine in a

rock-like form There will be cocai ne powder often,
cocai ne hydrochloride left. There will be baking soda
|l eft or the other reactant, and so it will be a mass of

substances, and Congress needed that | anguage to avoid
defendants saying: This substance ié not 100 percent

cocaine in a crack formand therefore I don't qualify

under (iii)

CHI EF JUSTI CE ROBERTS: You kind of elided
the point there in your verbal fornmulation. |It's easier
to say this is sonmething that's not just cocaine. It's
harder to say this is something which is not just crack
because crack is a type of cocaine. You can say it
contains, as the government says, cocai ne base.

MR. PINCUS: | may be m ssing your point,
Your Honor, but | think even cocaine in a crack form has

other -- the rock that Congress was trying to get at has

13
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other things init.

CHI EF JUSTI CE ROBERTS: And you're saying
Congress is afraid that the sodium bicarbonate, we m ght
not be able to get at that if we just say crack?

MR. PINCUS: No, that the defendant, that
t he defendant would say this -- if it doesn't, if it
didn't say a mxture which contains, if it said cocaine
base, then the argunment m ght well be, you have to --
you have to distill the substance to find out how rmuch
cocai ne base is actually in it, as opposed to how nmuch
of it actually is cocaine in a rock form as opposed to
ot her things have been m xed in, instead of, as this
Court decided in Chapman, it's the whol e package that
one wei ghs. \

And so | think Congress was getting at the
idea that it didn't want people to either avoid the
falling within clause (iii) entirely or trying to
escape the 50-gram crack threshold by saying there are
other things in here that you have to take out before
you, before you can inpose this penalty on ne.

JUSTI CE SOTOVAYOR: Counsel --

JUSTICE ALITO Ot her than crack and free
base, are there other fornms of cocai ne base that are
actually in use in any substantial anounts in this

country by drug users?

14
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MR. PINCUS: Well, | think we don't know,
Your Honor. There are -- certainly cocaine |eaves can
be in the country, and under the governnment's definition
of the statute cocaine | eaves would qualify under clause
(ii1) . Cocoa paste -- coca paste can be inported into
the country. There are cases |ike that.

JUSTICE ALITO Are there actually people in
the United States who are snoking coca, coca paste?

t hought that that was exclusive to South Anerica.

MR. PINCUS: They nmay not be snmoking it,

Your Honor, but they may be bringing it into the country
In that formand then converting it into --

JUSTICE ALITO. Are you aware of cases where
that's happened? \

MR. PINCUS: There are -- the case that we
point to regarding the cocaine that was interm ngled in
| uggage and in the fiberglass of a flowerpot are both
cases where it was not cocai ne hydrochloride, it was
cocaine. So it was either coca paste or sone |ater,
nore distilled formof chem cal cocai ne as opposed to
cocai ne hydrochloride, but it was not in a rock form
and | think --

JUSTICE ALITO To go back to your
definition of crack, just so I'mclear onit, if a

substance -- in the second prong of your definition, if

15
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a substance is tested and chemcally it is pure
C17H21NO4, no trace of sodium bicarbonate, no trace of
anmmoni um s it possible for a defendant to be convicted
and given the crack penalty?

MR. PINCUS: Yes, it is, Your Honor. There
are cases applying the sentencing guideline test, which
is a simlar test, in which the courts have said the
absence -- | think what you're getting at is if the
reactant is not present?

JUSTICE ALITO. That's right. And | don't
think -- could you just reiterate what the second prong
of your test is because | thought -- | was under the
I npression it required the presence of a reactant.

MR. PINCUS: It is that {t was prepared by
processi ng sodi um hydrochloride with a base or with
baki ng soda or simlar reactant.

JUSTI CE KAGAN: That nmeans prepared fromthe
powder, in theory --

MR. PINCUS: Prepared from --

JUSTI CE KAGAN. -- is that right?

MR. PINCUS: -- cocaine powder, yes.

JUSTICE ALITO. So you need extrinsic
evi dence about how this particul ar substance was
prepared in order to satisfy it? If you don't have the

trace el enents of the reactant, you need evi dence that

16
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that's how this was made?

MR. PINCUS: Your Honor, the courts have not
required -- the courts applying the sentencing
gui del i nes have said that a chem st can testify based on
hi s knowl edge, and they've found the sentencing
gui delines satisfied, that in his professional opinion
that's how this substance was prepared.

JUSTI CE KAGAN: Would it be enough for you
if it had the right chem cal definition and it was a
rock-1i ke substance, just those two things? Wuld that
be enough? |If the government could show it has the
ri ght chem cal definition, it's rock-like, it's solid,
does it have to show anything el se?

MR. PINCUS: | think thaf the el ement of the
sentenci ng gui delines which we're picking up in our
second el ement, Your Honor, is useful in making clear
that this is a substance that was -- went from cocaine
hydrochl ori de back to cocai ne base, because | think
that's one of the --

JUSTI CE KAGAN: |'m asking the same kind of
gquestion that Justice Alito is asking, whether the
government has to show anything particular to
denonstrate that it was prepared from powder cocai ne.

MR. PINCUS: | think that the governnment

doesn't have to produce -- doesn't have to make a
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physi cal showing. It can -- it is enough for the
governnment's chem st -- and there's always a chem st
that testifies in these cases -- to say in his opinion

that's true.

| think -- | think as a fallback we woul d
certainly be happy with the definition that just had the
first and the third ingredients in what |'ve said, but I
think the second is inportant because one of the things
t hat Congress was focused on was the potency of the
crack and crack-1ike substance.

JUSTI CE SCALIA: M. Pincus, you' ve |ost ne.
You' ve responded to the Chief Justice when he raised the
problem that this has to be not just cocaine base, it
has to be a m xture containing cocaiﬁe base, you
responded to him by saying: Well, crack always has sone
m xture init; it's never -- it's never pure; and that's
why crack woul d be covered.

But in response to Justice Alito, who asked

you what if it's pure, if it's pure cocaine base,

w t hout any adm xtures, you said that would still be
covered. | nean, both answers can't be right.
MR. PINCUS: | may have m sspoken in ny

response to the Chief Justice, Justice Scalia. |
t hought the Chief Justice's question was that the

formul ation of a m xture or substance which contains --

18
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JUSTI CE SCALI A:  Yes.

MR. PINCUS: -- sonehow neant that Congress
was getting at the chemcal, all chem cal forns of
cocai ne because -- because that fornul ation was nore
synpathetic than thinking that it required a rock-1ike
substance. And in responding to the Chief Justice, all
| was trying to say was not that it was al ways true,
that there are other things present, but just that it is
often is true that there are other things present and
t hat Congress's use of the word "m xture or substance”

t herefore was designed to deal with the ordinary case
where other things may well be present and did not want
to all ow defendants to escape by saying this is not 100
percent cocaine in its chem cal forn{and therefore |I'm
not covered by clause (iii)

JUSTI CE SOTOVAYOR: Counsel --

MR. PINCUS: | think the question here is --
" m sorry, Your Honor -- is the converse of that
question, which is: But if it is 100 percent cocaine in
its chemcal formin a rock-like state, is that covered
too, and I'mjust trying to say: Yes, that's certainly
covered, too, but so is the dirtier formof a rock that
has ot her things m xed in.

JUSTICE ALITG  VWhat if it's pulverized? |

don't know whet her that's possible, but could you grind

19
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it up so that it's not rock-like anynore, so it's |like a
powder - -

MR. Pl NCUS: I think --

JUSTICE ALITO. -- and snmoke it after it's
in that fornf

MR. PINCUS: Your Honor, | think our view --
that's one of the reasons that we would say rock-1ike or
a solid that is otherw se snokeable, to deal with people
saying: Onh, if it doesn't have to be a rock Il
pul verize it. Even if it's tiny little rocks, if it
still has the snmokeability characteristic, which is what
Congress was focused on, we think that that would be --
that that would be sufficient.

JUSTI CE SOTOVAYOR: Can you get cocaine into
a rock formw thout using a base? |s there sone way
that the rock type form of cocaine could ever be
achi eved wi thout a use of a base?

MR. PINCUS: No, | don't believe so, Your
Honor .

JUSTI CE SOTOVAYOR: And coca paste, what can
you do with coca paste? Can you make it into powder or
is it only useable as a -- ultimately for a rock-1like
formation?

MR. PINCUS: Coca paste is -- is the

i nternedi ate step for all downline products. Coca

20
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

| eaves are nmashed up in kerosene and ot her things and
they're -- through a process. They are -- the first
step is to convert theminto coca paste, which is this
sort of nushy brown substance with many, many inpurities
init. It then typically is subject to subsequent
processing which turns it into cocai ne hydrochloride,
colloquially cocaine powder. And then the way -- the
way that crack is produced is that cocai ne powder is
turned back, using the process we've been tal king about,
into chem cally cocaine in this rock-1ike form

JUSTI CE KENNEDY: You nentioned | eaves
several times, and you tal ked about that in your -- in
your brief. If this were a trial court and we had two
wor |l d-cl ass chem sts, strictly fron1é chem cal
standpoint wouldn't they tell you that the cocaine in a
leaf is in a salt form not a base forn?

MR. PINCUS: | -- | don't think they would,
Your Honor. We -- we talk in our -- in our brief, we
cite a nunber of studies that have found that cocaine is
present in the leaf in both the salt and the chem cally
basic form and I -- | think that the study -- we
explain in detail why the governnment study, which is a
little -- the principal study they rely on is about 125
years old -- doesn't capture the new | earning --

JUSTI CE KENNEDY: Does that depend on the

21
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age of the leaf or if it's been in the sun or is --
MR. PINCUS: No, | think it's just -- you

know, different |eaves have different characteristics.

The mx will be different. But -- but as a -- a matter
of the chem cal conposition, there will be some cocai ne
inits chemcal formand there will be sonme cocaine salt
in the leaves, and | -- | think even nore inportant,

Congress believed that. So --

JUSTI CE KENNEDY: No, no, no, no.

MR. PI NCUS: Yes.

JUSTI CE KENNEDY: | thought that the
chem sts said that it's always a salt. And you --

MR. PINCUS: No, Your Honor.

JUSTI CE KENNEDY: -- | tﬁought t hat was the
governnent's position, that it's a salt.

MR. PINCUS: That is the governnment's
position, Your Honor. But -- but on page --

JUSTI CE KENNEDY: But you ended by saying
oh, sonetines it's a salt.

MR. PINCUS: CQur position is that within the
| eaf, there is both -- there -- both forns coexist in --
in the natural state; that there is both the salt form
and the formthat is chemcally cocaine, and the studies
that we cite on pages 9 and 10 and in the footnotes on

that page | think were very clear. Early on the
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processes for extracting fromthe |leaf nmade it difficult
to tell whether the extraction process had made it into
a salt or whether there was actual chem cal cocaine in
the leaf. More nodern processes nake clear that there
are both fornms in the leaf. And --

JUSTI CE SCALI A: As a practical matter what

difference does it make? |Is the governnent going to be
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prosecuti ng anybody for possessing coca | eaves?
MR. PINCUS: They say they're not, Your
Honor. | think the reason it makes a difference is for

the interpretation of what Congress neant, because --

JUSTI CE SCALI A: | don't think Congress knew

what this chem cal debate was all about. I -- | think
it's very unlikely.
MR. Pl NCUS: Well, Your Honor --

JUSTI CE SCALI A: Let's assune that the

governnment's right and -- or that you're right. And
that it's -- no, let's assune the governnment's right,
and it is -- no, you say it's base.

MR. PINCUS: W say it's both.

JUSTI CE SCALI A:  You say it's both, but it
i ncl udes base.

MR. PINCUS: Yes. Both base --

JUSTI CE SCALIA: And let's assunme you're

right. So what?
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MR. PINCUS: | think then that would mean
that the -- the -- under the government's interpretation
of the statute, offenses involving | eaves, as long as
there were nore than 50 granms of them would fall wthin
clause II1l, and that doesn't make any sense.

JUSTI CE G NSBURG: But you just said it's an
academ c issue because there's not a market for |eaves
or for paste. \What Congress was getting at was crack.
The judge used the term cocai ne base. Assune you are
right. What should happen? Could you go back to the
judge and he would then say, well, this is -- the
chem sts testified this is crack?

MR. PINCUS: Well, Your Honor, we would |ike
to go back to the judge, because in fhis case in fact
the chem st didn't testify. The chem st did testify
that it was chemcally -- it was cocaine in its chem ca
form but the chem st did not testify: In ny experience
this is crack, based on |l ooking at lots of sanples.

JUSTICE GINSBURG. It was -- it was -- the
testinony was it was a rock-like substance. What wasn't
said was -- what is it? Bicarbonate, sodium
bi car bonate, was not nmentioned.

MR. PINCUS: The testinony was there was no
-- there was no baking soda found, and that there was a

-- that it was chemi cally basic. The testinmony about
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whet her it was crack or not principally came fromthe
informant in the case and a little bit froman agent who
al so said that he believed that cocai ne powder was
chunky.

And so we believe we have a fair argunment on
remand, when the district judge |ooks at the facts, that
he will say the governnent did not neet its burden, even
though it's only a preponderance.

JUSTI CE GINSBURG: The -- the district judge
woul d be the finder, right?

MR. PINCUS: The district judge would be the
finder. Yes, Your Honor.

JUSTI CE Gl NSBURG:. Because you have no
Appr endi probl enf? \

MR. PI NCUS: Yes.

| would like to reserve the bal ance of ny
tinme.

CHI EF JUSTI CE ROBERTS: Thank you, M.

Pi ncus.

Ms. Sahar sky.

ORAL ARGUMENT OF NI COLE A. SAHARSKY
ON BEHALF OF THE RESPONDENT

MS. SAHARSKY: M. Chief Justice, and may it

pl ease the Court:

Whet her you call it freebase, coca paste or

25
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crack, it's the same thing chemcally. It is cocaine
base, it is smokeable, it has the same effects on the
user; and Congress did not limt the statute to one form
of cocaine base. This Court shouldn't do it, either.

Just to pick up on sone of the --

JUSTI CE SOTOVAYOR: |'m sorry, cocai ne paste
-- coca paste is snokeable in its paste fornf

MS. SAHARSKY: Yes, it is snokeable inits
paste form and that evidence was before Congress. |It's
cited in our brief.

JUSTI CE SOTOVAYOR: All right. Assum ng we
accept the -- the brief of the physicians and
scientists, they say clearly that coca | eaves can be
chewed, but they are bul ky and conta{n a | ot of organic
matter in addition to cocaine. | understood their
scientific explanation to say that coca | eaves contain
coca -- cocaine.

| think you've taken the contrary position,
but let's assume we accept the sciences answer. What
does that do to your argunent?

MS. SAHARSKY: Well, of course we don't
think that that's right as a scientific matter. But
probably nore inportantly, that's not sonething that we
can prove. W have the world' s experts working for the

DEA on cocai ne-rel ated subst ances. We don't have one of
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t hem who woul d get up in court and say that coca | eaves
contain cocaine in its base form W --

JUSTI CE SOTOVAYOR: So you're representing
that you will never prosecute soneone who possesses coca
| eaves under subdivision (iii)?

MS. SAHARSKY: The Ronmamnette provision,
Romanette (iii), which would be the sentencing
enhancenent, we have never applied in any case to coca
| eaves. We have never even had a case where it's been
an issue. W' ve never considered it --

JUSTI CE SOTOVAYOR: And you're representing
to the Court that you won't?

MS. SAHARSKY: We don't have a chem st who
would testify that. We would not be\able to make t hat
showi ng in court.

But perhaps a nore inportant question is
whet her there was evidence before Congress that the
provision in Romanette (iii) would apply to coca | eaves,
and there wasn't. There was evi dence before Congress
about different base fornms of cocaine, that
di sti ngui shed between the salt form and the base form
and it nmentioned substances |ike coca paste, it
menti oned substances |ike freebase, and it nentioned
crack.

And the inportant thing in -- in |ooking at
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the termthat -- that Congress eventually used, cocaine
base, is that that cane from science. Petitioner says,
wel |, you know, "base" was a colloquial term The
reason that "base" was used is because cocaine is inits
base form That is what nmakes it snokeabl e.

JUSTICE KAGAN: It's a bizarre term Ms.
Saharsky. It's -- | nmean, cocai ne base neans the sane
exact sane thing as cocai ne, because cocaine is a base.
It'"s like referring to an apple by saying "apple fruit"
or referring to a poodle by saying "poodle dog." |
nmean, it's a strange way to speak about it.

MS. SAHARSKY: It is an extra clear, extra
precise way to think -- to speak about it, and we think
that there's a good reason that COngfess did that. In
t he preceding provision in Romanette (ii), Congress was
defining the whole world of cocaine-rel ated substances.
So when it used "cocaine" there -- and it does nean
cocai ne base there -- but cocaine, its salt, its optica
and geonetric isomers, it's tal king about everything.

It didn't need to distinguish between the different
forms. And that fornulation had already existed |ike
that in the Controll ed Substances Act.

But then in 1986 Congress was hearing
testi nony about a specific form the base form of

cocaine. Did you, at that point -- would one want
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Congress to have just said "cocaine" in Romanette (iii)?
No, Congress said "cocai ne base" because it wanted to be
extra clear.

There's anot her reason -- another --

JUSTI CE KAGAN: It's a strange way to be
extra clear, to -- to use a different phrase that's
meant to nmean the sane thing as anot her phrase. To use
two different phrases that are neant to nmean the sane

thing is not a very good way of being clear.

MS. SAHARSKY: Well, it's really just adding
the extra word "base.” It's not like they're two
conpletely different words. |[It's just the addition of

"base" to be extra clear.

Anot her way to think abodt it isthis: In
1986, prior to 1986, this Court had deci ded cases in
which it had said, sonewhat inprecisely, that cocaine
hydrochl ori de was cocaine. It called it "cocaine"
t hroughout its opinion. It didn't make a scientific

finding, but that's how the Court referred to cocaine

hydrochl ori de, "cocaine." This was in its 1970 deci sion
in Turner. It was in its 1985 decision in Montoya de
Her nandez.

Congress is presuned to know about this
Court's decisions. It knew perhaps that courts had used

the term "cocai ne" inprecisely, despite the fact that it
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has a specific scientific meaning. Congress was goi ng
to be extra clear and use the term cocai ne base.
Anot her --

JUSTI CE SOTOVAYOR: So why did it draft it
to say "cocaine salts, et cetera," as opposed to
"cocaine, comm, its salts, et cetera"? |If it intended
to differentiate between true cocaine and its byproducts
li ke salts, et cetera, why didn't it just sinplify the
| anguage in Roman nuneral nunber (ii)?

MS. SAHARSKY: Yes, | think that it does

that, Your Honor. |I'm |l ooking at page 19 of the
governnment's brief. This is -- you know, throughout the
briefs, you have Romanette (ii) and Romanette (iii). |If
you | ook at Ronmmnette (ii) -- again,\l'n1on page 19 of

the gray brief, but it's in other briefs, too --
Romanette (ii), Roman (Il1): "Cocaine, its salts,
optical and geonetric isoners.” |In Roman (I11),
"cocai ne" does refer to the base form "its salts”
refers to cocai ne hydrochlori de.

JUSTI CE SOTOVAYOR: But why would it do
that? |If it's going to treat cocaine base, which is the
sane thing as cocaine, differently from cocai ne salts,
why doesn't it just say cocaine salts?

MS. SAHARSKY: Well, it --

JUSTI CE SOTOVAYOR: Couldn't --
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MS. SAHARSKY: |'m sorry, Your Honor.
JUSTI CE SOTOVAYOR: -- it say "cocaine and
its isomers” or sonmething? "lIts isomers.” Why is it

using "cocaine" in an identical scientific way in Roman
numer al nunmber (ii) and in -- in (iv)?

MS. SAHARSKY: The base form has to be
sonmewhere in Romanette (ii), because the way that
Congress drafted these two provisions together is that a
| ar ge amount of substances are listed in Romanette (ii)
and then a subset is pulled out in Romanette (iii). And
Romanette (iii) says, you know, 50 grams or nore of a
m xture of substance described in clause (I1) which
contai ns cocai ne base. So you need to have sonething
that's described in clause (I11) and fhat woul d contain
cocai ne base, and that would be the word "cocaine" in
Roman (I1). So you couldn't just say "cocaine salts,”
meani ng the hydrochl oride form optical and geonetric
i somers. You need sonething to get the base form
into -- into Roman (11).

JUSTICE ALITO. No, but you could have -- in
Romanette (iii), they could have said 50 grans or nore
of a m xture or substance which contains cocai ne base,
period. There was no need to have it described in
clause 2 if there's nothing inplied in Romanette (ii)

that is not also in Romanette (iii) with respect to
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cocai ne.

On your subm ssion, it's just bad
draft smanshi p?

MS. SAHARSKY: | think that there is a
redundancy, but | think it is understandable in |ight of
the fact the courts had used the word "cocai ne" sonmewhat
I nprecisely. | think it's also understandable in |ight
of the fact that Congress was putting an enhanced
penalty in play, and that if Congress had not been extra
clear there would be crimnal defendants, perhaps I|ike
Petitioner, comng to court and saying, if Congress had

just said "cocaine," that that wasn't clear enough.

It's true that -- you're right, Justice
Alito, that Congress could have said; Here's sone
things in (ii); here's sonme things in (iii); they don't
overlap. Congress didn't do that.

JUSTI CE GINSBURG: What is in (ii) now, on
your reading, your expansive definition of "cocaine
base"? What is in Romanette (ii) other than powder?

MS. SAHARSKY: Well, there is, in Roman (1),
coca | eaves, except those fromwhich all of the active
subst ances have been taken out. In Roman (11), the
salts of cocaine, their optical and geonetric isoners

and salts of isonmers. You have (1I1l), which is

ecgonine, which is a smaller nolecule that is part of
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the cocaine nolecule. It was nmade -- it was used in
pharmaceuticals a while back. It's not sonmething that's
really seen in the production process now. And you
woul d have conpounds, m xtures, or preparations that
don't contain cocai ne base.

JUSTI CE ALITO. What about optical and
geonetric isoners of cocaine? Those -- those fall under
Romanette (ii), Roman (I1), but not under (iii). Are
t here such things?

MS. SAHARSKY: Yes. There are optical --
optical isonmers are -- isoners are generally substances
t hat have the same chem cal definition, the same -- but
different spatial arrangenents of atonms. Optica
i somers are nonsuperi nposabl e nirror\inages, i ke right-
and | eft-handed versions of the sanme nolecule. Those
are -- those are both cocaine base. There is a
ri ght - handed cocai ne base and a | eft-handed cocai ne
base. They're both cocai ne base. W think that those
woul d be counted within Romanette (iii).

Geonetric isonmers, which are never seen, are
slightly different. They are based on spati al
arrangenents where a certain part of the nolecule is --
It is pushed out or pushed up axially or equatorially.
They're -- you know, geonetric isonmers are not seen.

JUSTI CE GINSBURG. They're all very exotic,
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but practically, what does the governnment prosecute
under Romanette (ii)? What substances other than --

MS. SAHARSKY: | woul d say cocai ne
hydr ochl ori de woul d be the primary one, which would be
powder cocai ne.

JUSTICE GINSBURG. Yes. That's -- so there
seemto have been a lot of words here, but in practice,
(ii) is powder and everything else is under (iii)?

MS. SAHARSKY: Well, the things that would
be under (iii) would be any form of cocai ne base: That
woul d be coca paste, freebase, crack, whatever you want
to call it.

Just to explain, Justice G nsburg, why there

are so many words here: You know, this definition is

taken from-- is the same -- the stuff in Romanette
(ii), this long definition -- fromother places in the
Control |l ed Substances Act. It's taken from Schedule |1,

where Congress is defining the whole world of

cocai ne-rel ated substances that are subject to Federal
|l aw, so that's -- that's where all of this conmes from
This was sonet hing that existed --

JUSTI CE BREYER: It's nmy understandi ng here

that -- that the problemin this case -- tell nme if |I'm
wrong -- i s because cocaine can becone -- can be a salt.
People sniff it often, | guess, if it's a salt. And
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that's bad. And then there's a kind that's worse,
that's freebase or crack, and that isn't a salt and it
isn't a poodle and it isn't an acid. It takes a base
form right?

MS. SAHARSKY:  Yes.

JUSTI CE BREYER: And so that's why they have
a hi gher punishment. Then the odd problemis that mybe
a cocaine leaf, but certainly cocaine paste, which are
nore primtive fornms, also have a chem cal - based
solution, they too. So they've witten this statute
t hat sounds like -- that sounds |ike "Who's your
father's son who's not your brother?" It takes a |ong

time to figure it out.

Al right. So would you have an
objection -- and | wonder if the other side would have
an objection -- if what we said this word "cocai ne base"

in (iii) means is that it is cocaine in the chem ca
formof a base after it has been processed beyond the
stage of coca paste? And that's how we read it. That
woul d seemto exenpt the things they're nost worried
about, the paste and the | eaves.

And |I'm not going to repeat the sanme stupid
j oke, poodles and fruits, but you see the point. |Is
there any objection fromthe point of the governnent to

define it in that way, or the other side? And why?
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MS. SAHARSKY: Yes. There's an objection on
behal f of the governnent, and there are several reasons
why that's true. The first is there often won't be
evidence of how the substance was made. Second - -

JUSTI CE BREYER: No, | don't care how it was
made. All we do is test it. Now, all we have to do is
test it, and then we |look to see if it's a |leaf. That
isn't tough, I don't think. And then we have to | ook
and see if it's this yellow stuff that |ooks |ike paste,
and | guess that isn't too tough, either.

So those are the only things you have to do.

You have to test it, look and see if it's a leaf, |ook
and see if it's a paste. Now, even the -- | nean, | say
"even." | mean, certainly the DEA could do that.

MS. SAHARSKY: Wth -- with all respect,
Your Honor, | --

JUSTI CE BREYER: Certainly they could,

ri ght?

MS. SAHARSKY: | just -- | don't think it's
t hat easy.

JUSTI CE BREYER: No, that's what | want to
know.

MS. SAHARSKY: Okay. First of all, if you
tal k about the chem cal testing that can occur, DEA

chem sts can tell you if it contains cocaine base or if
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it contains cocaine hydrochl oride.

JUSTI CE BREYER: We got that part. Right.

MS. SAHARSKY: They're not going to start
maki ng guesses about how it was processed. They're just
going to tell you what they can --

JUSTI CE BREYER: That's fine.

JUSTI CE KAGAN: But they don't need to do
that, Ms. Saharsky. Suppose we just said it needs the
right chem cal definition, and it's rock-1iKke,
rock-1ike, crystalline, whatever you want to call it.
So it's rock-like. 1It's not a paste; it's not a |eaf;
it's a rock.

MS. SAHARSKY: Fine. As soon as the Court
starts saying not a paste or rock-like or sonmething |ike
t hat, you have sone probl ens.

The first is, you're basically giving a
nati onal uniformroadmap of -- to evasion on behal f of
drug traffickers. It doesn't -- crack, for exanple, or
the rock form doesn't have to be rock-like. You can
grind it up in a coffee grinder and make it into a
powder. It is still snokeable. It is chemcally the
exact sane thing.

JUSTI CE BREYER: Can you make it in --

JUSTI CE SCALI A: | woul d assune that your

maj or objection would not be that. Your major objection
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woul d be: We're not supposed to be witing a statute,
we' re supposed to be interpreting one. And there is no
way to -- to get that out of these words, no way,
absolutely no way. |s there?

MS. SAHARSKY: That is exactly how | should
have started, Your Honor.

(Laughter.)

JUSTI CE KAGAN: But this is -- but this is,
Ms. Saharsky, just a strange statute, where you are --
your definition creates all kinds of issues about why it
is that Congress used two different phrases to nean the
sane thing, and then how it is that if they did use two
different phrases to nean the sane thing, you're
effectively reading cocai ne out of tﬁe statute in
Romanette (ii), right?

MS. SAHARSKY: No. | think that that's
based on a m sunderstandi ng of how the statute works.
You need to have "cocaine" in Romanette (ii) so that
when Romanette (iii) says sonmething contained in (ii)

t hat contains cocaine base, it is pulling out a
substance that is in (ii). But it's -- it's not a
redundancy.

JUSTI CE KAGAN: Well, but no, cocaine is the
same as cocaine base. So it's |like saying -- it's |ike

sayi ng appl es, oranges, and bananas cost one dollar;
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af oresai d apples cost three dollars. That's a strange
way to wite a statute.

MS. SAHARSKY: That is how Congress wote
the statute, though. It defined a | arge anount of
substances and then it pulled out one substance.

JUSTI CE KAGAN: But why would it say apples
cost one dollar in Romanette (ii) if it was going to say
appl es cost three dollars in Romanette (iii)?

MS. SAHARSKY: Because these definitions in
Romanette (ii) preexisted in other parts of the
Control | ed Substances Act, in the definitions section in
802, in the definitions of controlled substances in
Section 812. This subseries of definitions, which are
the whole world of cocaine-rel ated sdbstances, are used
several places. So Congress pulled themover and it
used them here too, to define the whole world of
everything --

JUSTI CE SCALIA: Is it --

MS. SAHARSKY: And then it pulled out one
thing for special treatnent.

JUSTICE SCALIA: Is it not relatively common
statutory drafting to include sonmething in an earlier
section which is also included in a |ater section that
i mposes a hi gher penalty? For exanple, as | recall from

my crimnal -- crimnal |aw courses, States have
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statutes that provide that the taking of a human life,

hom cide, is -- is punishable by so nuch;

and then it

says the taking of a human life with malice aforethought

I's puni shabl e by nore.

Now, does -- does the second include the

first? O course it does. It includes the first and

t hen sonmething. And it seens to ne that's the sane

thing here. It includes the first, the cocaine, but it

has to be within a conpound m xture of preparation.

MS. SAHARSKY: Yes, you are 100 percent

correct, and | think that the statutory | anguage makes

t hat clear because it says it has to be a m xture of

subst ances described in clause (ii).

JUSTI CE Gl NSBURG: Then, Ms. Saharsky, you

do get the problemthat Justice Breyer

avoid. That is, on your definition this paste,

was trying to

whi ch is

supposed to be |l ess addictive, |ess addictive than

powder, gets bracketed with crack, which is nore

addi cti ve.

MS. SAHARSKY: | don't think that there is

evi dence that paste is |less addictive than powder. They

contain the exact sane chemi cal, which is cocaine inits

base form And the question -- they both can be snobked.

Now, the question is does one have a higher

purity of the chenical than the other?
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just depends on how it was prepared. And there are
cases in the courts of appeals, several in the cases
that gave rise to the circuit split in this case, where
the courts appear to be grappling wth whether sonething
that was a little bit wet but still rock-Iike should be
call ed paste. So --

JUSTI CE BREYER: But you define it in your
brief, and this is very interesting to ne -- you talk
about it being a yell ow substance that cane directly
fromgrinding up | eaves, sonething like that. You have
the definition there. It's witten.

Take that definition that you wote, and
what you've said that's very interesting to nme that |
would I'ike to know, is that, that suBstance, in sonme
significant anmpunt of time is actually nore addictive,
nore dangerous than the salt, which is ordinarily
sniffed? MNow, is that what you' re saying, because |
received fromthis material the contrary inpression. |
had the inpression that the yell ow paste that comes from
the leaf directly is, if anything, |ess addictive and
| ess harnful, if anything, than the salt which you
sniff. Now, whichis it?

MS. SAHARSKY: It --

JUSTI CE BREYER:. O if --

MS. SAHARSKY: |'m sorry.
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JUSTI CE BREYER: Go ahead.

MS. SAHARSKY: It is the case that the
paste, just |ike the freebase and the crack, can be
snoked, and for that reason is seen as nore addictive
than the powder.

JUSTICE BREYER: So now if | want to find a
citation for the authority that paste, yellow, nade out
of leaves is in fact nore dangerous and Congress coul d
have t hought that than -- nore dangerous than ordinary
salt sniffed, I will read what? Because that -- that --
| did have that wrong inpression.

MS. SAHARSKY: You woul d read our brief
pages 30 to 33 --

JUSTI CE BREYER: Wel |, mﬁat you' ve referred
to, in other words. | -- | mean, | trust your brief
inmplicitly, but I don't know on the scientific matter or
the congressional. | would like to know what to read on
t hat .

MS. SAHARSKY: Right. And in -- on these
pages of our brief we're citing evidence that was before
Congress in the hearings in this case. There were
statenments by two different authorities who are
scientists --

JUSTI CE BREYER: \What page is that of the

brief? You don't have to read it. "Il read it.
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MS. SAHARSKY: No, that's okay. It's right
here. It's like 29, 30, 31. There's a Dr. Beck who --
from Yale, who testified specifically about the dangers
of snmoking coca paste.

JUSTI CE BREYER: Ckay, I'Il read that.
Thank you.

MS. SAHARSKY: And one | -- the point |
really wanted to make is that, you know, once the court
says it has to be pasty, or it has to be yellow, you

know, any of those things can be changed. The one thing

that can't be changed is the chem cal conposition. It's
still in the base fornm it's still deadly; it still can
be snoked.

The paste doesn't have té be yell ow, | ust
| i ke crack doesn't have to be white or off-white. There
was evidence that a few years ago there were folks in
Ohio that were coloring crack green for St. Patrick's
Day. Any of these things can be changed. It doesn't
have to be rock-like. It can be ground up to a powder
and it can be snoked that way.

But the inportant think is that it's the
sane thing chemcally. And | think if you |look at the
Control |l ed Substances Act, not just in this provision,
but holistically, what Congress was concerned about was

dangerous cheni cal s.
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This gets back to the point that the Chief
Justice made, which is the reference in the provision at
i ssue here to a "m xture or substance" containing
cocai ne base. The thing that Congress | ooked at was:

Do you have a substance which may not be 100 percent
pure; it's sold on the street; but does it contain the
dangerous chem cal ?

Congress defines throughout the Controll ed
Substances Act the things that it was concerned about in
chemcal terns. And that's just not because it was an
easy way to define things. It does give greater
accuracy and certainty. But it's because the harns that
are visited on people, the reason that they are
control |l ed substances, that they don:t have approved
medi cal uses, and that they are extrenely addictive, is
because the chem cal is inside of themand the chemn cal
I s dangerous.

So whet her you get the chem cal out of
paste, whether you get it out of rocks, whether you
grind the rocks and nmake it into a powder, whether you
freebase it, it is the sane thing.

And just to -- to make sure the Court has
you know, sone exanple or sone thoughts as to the issues
that would be caused if the Court started nmaking up

definitions of crack, you know, a word that doesn't
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appear in the statute and does not have any cl ear

meani ng -- you know, Petitioner says it wasn't clear in
1986, the definition of crack -- | just want to give the
Court an exanple of sone of the problens that the -- the

I ssues the courts of appeals have confronted.

In several courts of appeals there have been
substances which | think perhaps under Justice Breyer's
definition would qualify as paste. The courts didn't
call them paste, but in the Bryant case in the Fifth
Circuit they said there was a brown, soft, nushy wet
substance that contai ned cocai ne base was bei ng brought
in the United States. The Easter case in the Tenth
Circuit: a wet gooey, creamcolored substance.

Those courts are ones thét use the chem cal
definition of cocaine base, and they said, |ook, they
contain cocai ne base, they have the deadly chem cals,

t hey count.

JUSTICE ALITO. Well, ny understandi ng of
how coke -- how the paste is produced is the foll ow ng:
You start with the | eaves; then people vigorously
macerate the | eaves by stonmping on them for an hour or
nore; and then this mxture is -- this -- what's left is
m xed with an al kaline material such as sodi um
bi carbonate, an organic solvent, such as kerosene, and

wat er; and what you end up with is a gumy, yellow sh
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solid called coca paste; is that -- that's correct?

MS. SAHARSKY: Yes, that's true. But it
al so can be dried. It can -- can be dried and snoked,;
it has been dried in South Anmerica, so it's not always
wet, it's just a question of, you know, whether it has
had tinme to dry or not.

JUSTICE ALITO. Yes. Now, if a chem st
anal yzed that or then analyzed crack or freebase,
woul dn't there be present in the coca paste |ots of
ot her substances that woul d not be present, in
gquantities? O her substances would be present in
quantities in the coca paste that would not be present
in the crack or the freebase?

MS. SAHARSKY: Wl |, they all -- any of
t hose woul d have inpurities that are not cocai ne base.
Al three of themwould be identically -- chemcally
identical if that they would all contain cocai ne base;
but you're right; the inpurities would be different
because the nethod of preparation would be different.

JUSTICE ALITGO So a DEA chem st coul d test
-- could test a substance and say this is coca paste of
the type that is snoked in South America by some people.
This is crack or freebase that has been m xed with water
into a pasty substance -- a chem st could make that --

that differentiation, couldn't they?
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MS. SAHARSKY: | think it really depends,
Your Honor. | think if it's just a -- a regular DEA
chem st, they would be able to tell you what chem cals
they can find through standard techniques |like infrared
spectroscopy, |ike gas chromatography, and they can say
we've identified these chemcals in this substance.
Unless it is a chem st -- and we do have sone that have
addi ti onal knowl edge of nethods of preparation, DEA
agents who have that kind of experience, have seen it
prepared -- those chem sts -- regular chem sts woul d not
be testifying about how it was prepared.

For example in this case the chemni st
testified that the -- the sanple had cocai ne base, it

di d not have detectabl e anounts of sodi um bi car bonat e,

and then defense counsel said well is -- is this -- do
you think that it's -- or I'"'msorry, the chem st, the
def ense counsel said -- wanted to -- tried to

distinguish it fromfreebase, and said it's freebase
crack; and the chem st said you know, | can't answer
t hose questions. | can tell you scientifically what it
i ncl udes.

And that -- that's really the -- the issue
of proof, is that you can tell chemcally that it has
t he substance that Congress was trying to get at, the

cocai ne base. | suppose you can tell what other
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impurities are there, but you know, Congress doesn't
care about the inmpurities, it cares about the cocaine
base; and that's why you know, it says m xture of
substance contai ni ng cocai ne base.

You know, one -- one other thing that | just
want to make sure is clear to the Court, is that there
was anpl e testinony before Congress at the tinme that it
enacted this provision about the chem stry of this all,

t hat when Congress spoke about cocai ne base, it was
under st andi ng that base neant chemi cally the base form
and that again is near the pages | cited to Justice
Breyer in our brief. But two different scientists, one
was the head of the National Institute for Drug Abuse;
the other was the -- was a professor\at Yale. Both with
experience, and they said things |like the formof the
drug is the freebase, the usual kind of cocaine is a
salt. It is cocaine with hydrochloride, it is a salt

| i ke sodium chloride. But this has no chloride attached
toit, it is freebase, which is just plain cocaine.

So Congress knew the base form of cocaine is
what would normally be called cocaine. |t |earned about
the science and it used the term cocai ne base.

And | take your point, Justice Kagan, sone
of the other Justices: There is perhaps redundancy in

sayi ng cocai ne base instead of just saying cocai ne, but
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when Congress in 1986 was faced with a situation where
courts, including this Court, had used the term cocai ne
to refer inprecisely to the cocai ne hydrochl oride form
and Congress was going to put a mandatory n ni num
penalty in place, Congress had every incentive to be
extra clear, and that's exactly what we think that
Congress was doi ng here.

JUSTI CE SCALI A: Ms. Saharsky, com ng back
to Romanette (iii), you have 50 grams or nore of a
m xture or substance described in clause 2. Doesn't --
it really doesn't have to be a mxture. It could be
pure, couldn't it? It says "m xture or substance,"” not
m Xt ure.

MS. SAHARSKY: Yes, it céuld be pure. |
don't know that we've seen any cases like that, but it
Is al nost always cut with sonething el se.

So just to wap up and be as cl ear as
possi bl e, what Congress had intended to do in the
Control |l ed Substances Act really was to pull out
chem cals that -- that have certain pharnmacol ogi ca
effects on people that are dangerous. Congress did that
by using the term "cocai ne base.” That is a termthat
I s expansive and includes all these kind of forns that
we' ve been tal ki ng about today.

The | ower courts have struggled in trying to
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figure out whether a substance that's wet, off-white,
rock-1i ke, paste-like counts as cocaine base. Certainly
the Seventh Circuit has had several cases |like that. It
struggled. |[If this Court picks just one definition to
limt the term "cocaine base,” it's really setting up a
road to evasion for drug traffickers to change to a
different form We hope that this Court won't do that.
We just don't think the text supports it. It says
"cocai ne base" without any limtation. And this -- we
just don't think that this -- this Court should be
adding a limtation based on what it thinks Congress
must have intended but didn't say in the text.

If the Court has no further questions, the
j udgment bel ow shoul d be affirnmed. \

CHI EF JUSTI CE ROBERTS: Thank you, Counsel.

M . Pincus, you have four m nutes remining.

REBUTTAL ARGUMENT OF ANDREW J. PI NCUS
ON BEHALF OF THE PETI TI ONER

MR. PINCUS: Thank you, M. Chief Justice.
Just a couple of points.

First of all, in response to Justice
Breyer's question, the 2002 sentencing report where --
sentenci ng conm ssion report on this issue, on page 110,
recommends to Congress that substances other than crack

shoul d be excluded from Cl ause 3, and |'m quoti ng,
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"because they do not present the hei ghtened concerns
associ ated with crack cocaine.”

JUSTI CE BREYER: Yes, but she says there's
no way -- and she does cite this professor from Yal e and
so forth, who says if the stuff has the base in it, it
can be abused in ways that if it has the salt init, it
can't be abused. That's all we can | ook at.

MR. PI NCUS: But Your Honor, | --

JUSTI CE BREYER: That's her point. That's
her point. You can respond to that if you want.

MR. PINCUS: | think that is her point. But
| think the question here -- all of these substances are
crimnalized, and they're all going to be penalized.

The question is: What deserves the iOO-to-l sanction?
That, to us, neans sonething that Congress was
especially concerned about, and certainly, because the
governnment agrees that cocaine hydrochloride is only in
2, sonething that's worse than cocai ne hydrochl ori de,
which is a pretty bad thing. As Judge Posner said,
there's no reason to i magi ne that Congress neant to
puni sh paste nore than cocai ne hydrochl ori de.

JUSTI CE BREYER: She says there is a reason.
It's because it contains base, and for many years, it
was smoked in Latin America and can be snoked here.

That's her reason. Now, your response is, it's a bad
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reason?

MR. PINCUS: OQur response is that it is --
it does not have the potency that crack had. It was
snmoked here and didn't give rise to the epidem c that
occurred once crack was created, because that was nore
potent, nore marketable, and led to all the evils that
Congress was trying to get at.

Second point: We would be very happy to
accept your definition.

Third point, about the statutory | anguage:

| think the critical question here, as several nenbers

of the Court have noted, is that "cocaine" -- not just
i n Romanette (ii), but throughout the statute -- neans
all chem cal fornms of cocaine. |If tﬁat's what Congress
meant in (iii), there was no reason to just -- not to

just say it. The words "cocai ne base"” could have a
chem cal neaning, but the word "base" was also in this
debate as a word that was being used to describe the
specific evil that Congress was ained at. And so we
think, at the worst, there's anbiguity here.

We think it's quite clear that by using
those different terms, Congress neant sonething
different, but at worst, there's anbiguity here. And an
anbiguity, under the rule of lenity, nmeans that the

cl ause should be construed narrowy.
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And, Justice Scalia, going to your point in
your analogy to State |law, the problem here is that
everything that is in clause 2 is in clause 3 under the
governnment's interpretation, because clause 2, Roman
(I'l), has the word "cocai ne," and clause 2, Roman (IV),
says any conpound ni xture or whatever containing
cocai ne. Under the governnment's theory, that provision
wi |l never, ever be invoked, because every offense that
uses cocaine is sanctionable under 3. And so it's not
the situation with --

JUSTICE SCALIA: It's the sane with hom cide
and murder. Every nurder, every nurder, is a hom cide.

MR. PINCUS: Yes, but the question here is
whet her every homi ci de -- whether evéry | esser form of
hom cide is also capital murder. And what the
governnment's position nmeans: Every |esser form of
hom ci de, everything that's in (11) that sets up a
puni shment, is also in (Ill1), and we think that's the
problemwith their interpretation.

And it's why, if it's unclear, as you said
maybe it was, then the rule of lenity should apply, and
Congress can fix it. [If Congress neant to include al
of these other substances, Congress can easily fix the
statute. But we think, given the way the statute | ooks

right now, that's not possible.
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Two nore --

JUSTI CE SOTOVAYOR: Let's assune for the
sake of a hypothetical that the statute was the same but
that things were reversed; that the smaller universe of
Items was the salt rather than the crack, and so they
put an enhancement in Roman numeral nunber (I11) for
salt rather than crack.

s your argument that it's redundant based
on the fact that a | arger grouping of the chem cals
listed in Roman nuneral number (I11) is excluded by Ronman
numeral nunber (I11), so that -- is that the basis of
your argunent?

MR. PINCUS: That particular argunment would
still apply. Qur principal argunEnt; if I may answer
t he question, is that in this -- in the governnent's
interpretation, the word "cocai ne” and the word "cocai ne
base" -- the phrase "cocai ne base" have the sane
meani ng. That evil wouldn't be present, and therefore,
our argunent would be harder, but it is present here.

CHI EF JUSTI CE ROBERTS: Thank you, Counsel.
The case is submtted.

(Wher eupon, at 11:05 a.m, the case in the

above-entitled matter was submtted.)
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