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PROCEEDI NGS
(11: 05 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
next in Case 09-150, M chigan v. Bryant.

Ms. Pal mer.

ORAL ARGUMENT OF LORI B. PALMER
ON BEHALF OF THE PETI TI ONER

MS. PALMER: M. Chief Justice, and may it
pl ease the Court:

Formality is indeed essential to testinonial
utterance. So said this Court in Davis, which dealt
with two related situations: On-the-scene questioning
by police officers and questions by 9-1-1 operators.
This Court noted that such questioniﬁg may often | ack
the formality essential to testinonial utterance, as
officers called to investigate need to know whom t hey
are dealing with in order to assess a situation, the
threat to thenselves, and the potential danger to
possi bl e victins.

The question here is whether those sanme
assessi ng questions -- what happened, who did it, where
did it happen -- asked by police officers who, upon
receiving a radio report of a man shot, found a wounded
man | ying on the ground next to a car at a gas station,

bl eeding, visibly in pain, and having trouble talking --
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were made in a formal context sufficiently simlar to a

magi sterial exam nation so that the answers by the dying

-- by the dying victimare testinonial.

CHI EF JUSTI CE ROBERTS: Well, it can't al
be the formality of the context. | nmean, if the police
cane in and said, well, has this person -- Rick,
guess -- sold you drugs before, what was the -- what was

the quantity, and all those sorts of questions, the
answers to that would be testinonial, despite the sane
| ack of formality.

MS. PALMER: \Which is where the ongoing
emergency test from Davis conmes into play. The
gquestions need to be -- the primry purpose needs to be
to nmeet an ongoi ng enmergency. So aséessing t he ri sk,
assessing the danger to others. And any questions
beyond that could arguably be testinmonial, while --

JUSTI CE G NSBURG. How do we --

JUSTI CE SCALI A: Forget about formality, in

other words. Formality or no formality has nothing to

do with it.

MS. PALMER: Well, under Davis, you said
t hat was how you tested the formality. |If -- the Davis
test is a gauge of formality. |If there are questions

t hat respond to ongoi ng energency, then this Court has

said that that is an indicator that it |acks the
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formality.

JUSTI CE Gl NSBURG: How do we tell that?
Because it seens to nme, here, if you want to know what
happened, you'd ask the very sanme questions. You're
sayi ng the questions are relevant also to securing the
situation. But what -- what different questions woul d
you ask if you wanted to find out what happened? What
was the past -- what were the past events?

| mean, I"'mtrying to understand how you
take these questions and say we can put a | abel on them
here that says, well, this is to control an energency
Ssituation versus we want to know what happened

hi storically.

MS. PALMER:  Well, | think that what you
have to do is |look at the -- | nean, obviously, things
can have dual purposes and often will. You need to | ook

at the primary purpose here. And you said in Davis it's
an objective -- what would an objective person
viewing this test --

JUSTI CE SOTOVAYOR: But whose primry
purpose is it?

| mean, the victimhere knew that the
i nci dent hadn't happened there. There was nothing he
had to share with the police, because they could see he

was bl eeding fromhis stomach and he had been shot. He

5
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

apparently didn't fear any threat, or there doesn't seem
to be any circunstances suggesting an i medi ate threat
to him He had driven away. Rick didn't know where he
had gone.

So what's the ongoing energency to the
victinf

M5. PALMER: Well, | think here -- which is
why in Davis you said is the primary purpose of the
questioning, is what you look at in Davis. And we're
not asking you to overrule that.

JUSTI CE SOTOVAYOR: Well, wait a mnute.
VWhat is the primary -- isn't -- doesn't -- isn't there a
footnote that says the primary purpose of the decl arant
IS what is at issue? \

JUSTI CE SCALIA: That is -- that is what it
says.

MS. PALMER: \What - -

JUSTICE SCALIA: It's the -- it's the --
It's the purpose of the declarant, not of the
gquesti oner.

MS. PALMER: But the formality indicators
that the Court delineated in Davis did not include
whet her the answers to the questions were for the
pur pose of establishing past events, but whether the

primary purpose of the questions were for those ends.
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The -- the question is one of context, not
content, as you noticed in -- as you said in Crawford.
JUSTI CE SOTOVAYOR: Well, in Davis, the

I ssue is why was the declarant tal king? Wat you were
trying to do was to figure out whether the declarant was
seeking help or attenpting to get soneone arrested.
That's how | read the situation.

The questions provided context for that.

Are you seeking i mmedi ate ongoing help or are you
tal ki ng about an event, attenpting to get the police to
i ntercede and arrest the person?

Isn't that a fair reading of that case?

MS. PALMER: Yes. And in Davis, you said
al so that there cones a point where éourts can tell when
t he questioning takes on a different tone and the
answers m ght becone testinonial.

When the questioning seeks answers that go
beyond nmeeting the emergency, then courts can properly
find there's a point where the nontestinonial statenents
end and the testinonial statenents --

JUSTICE ALITG In a situation like this, do
you think it's nmeaningful to ask what the primry
pur pose of the victimwas when he responded to the
police and said who shot hinf

You have a man who has just been shot. He

7
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has a wound that's going to turn out to be fatal, and
he's lying there on the ground bl eedi ng profusely, and
he says: M primary purpose in saying this is so that
t hey can respond to an ongoi ng energency. No, but |
al so have the purpose of giving theminformtion that
could be used at trial, but it's alittle less -- that's
alittle bit less ny purpose than responding to the
ongoi ng energency.

It seens like it's totally artificial.

MS. PALMER: Yes. And | think it -- any
time you ask the courts to delve into the subjective
I ntent of soneone who is not present and cannot testify
and cannot tell you, it necessarily conplicates things.
And | think it would -- \

JUSTI CE SCALI A: \What possible response to
an ongoi ng enmergency could he have had in m nd? What
possi bl e response to an ongoi ng energency?

MS. PALMER: He did ask for EMS --

JUSTI CE SCALIA: He was bl eeding to death,
and he could have said, you know, |I'm bl eeding to death.
Now, that statement would -- would be, you know,
suggesting an ongoi ng ener gency.

But giving the name of the person who shot
hi m where he was shot, what does that have anything --

how does that have anything to do with an ongoi ng
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emer gency?

MS. PALMER: Well, the police, upon
responding to the scene, don't know that this enmergency
is limted --

JUSTI CE SCALI A: But he does.

MS. PALMER: -- to that person.

JUSTI CE SCALI A: But he does.

MS. PALMER: \Which is why you have to | ook
at the entire context.

JUSTI CE SCALI A: He knows -- he knows that

his -- that the person that shot himis nowhere near
there. He knows that -- that he drove, what -- how far
away was it? Six blocks or -- a good distance from

where the shooter was. He knows all\of t hat .

The only reason he could be giving the nane
of the person who shot himis so that person could be
apprehended and puni shed.

MS. PALMER: And yet that subjective m ndset
doesn't affect the formality. It doesn't change the
fact that this is an informal situation. You don't have
t he --

JUSTI CE Gl NSBURG. Suppose he had -- suppose
he had survived. Suppose Covington had survived --

MS. PALMER:  Yes.

JUSTI CE Q@ NSBURG: -- instead of died. And

9
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t hen the prosecutor says, | want to introduce this
evi dence agai nst Bryant. Wuld you say that, yes, it's
nontestinmonial, so it conmes in?

MS. PALMER: He woul d have to be unavail abl e
for it to cone in.

JUSTI CE GINSBURG: But why, if it's
nont esti noni al ?

M5. PALMER: Well, under -- the way the
current jurisprudence is, he would have to be
unavailable. If it's not testinmonial, | do not think it
woul d of fend the Confrontation Clause for it to conme in.

JUSTICE GINSBURG: If you said -- you said
it'"s -- you're typing it nontestinonial. It goes to
enmergency situations. So I'nlsaying; Woul d that carry
over to the man survives and the prosecutor says, |
don't need to put himon the stand so he can be
cross-exam ned; |'ve got nontestinonial evidence that |
can put in?

Wuld it become testinonial, then, if he
survived?

M5. PALMER: No, | don't think it would
change the nature of what happened at the tine. | do
t hi nk, though, that is why we have said the
Confrontation Clause is not sonme sort of super-hearsay

rule and that we will allow the Gover nment --
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JUSTI CE GI NSBURG: But then -- then your
answer is that if we typed it as nontestinonial in ny
trial scenario, it would be nontestinonial; it cones in.

MS. PALMER: As long as it was not sonehow
barred by the rules of hearsay, which | believe it would
be.

CHI EF JUSTI CE ROBERTS: |I'm confused of
what -- what Davis focuses our inquiry on. 1Is it the
pur pose of the interrogators or is it the purpose of the
decl arant s?

We say the statenments are testinonial when
the circunstances objectively indicate that there is no
such ongoi ng energency and that the primary purpose of
the interrogation is to establish or\prove past events.
The -- the focus seens to be on the purpose of the
i nterrogation, which seenms to be the question of what
t he police thought, not what the -- the person dying
t hought .

MS. PALMER: That's correct. And |
understand there is the footnote stating that,
obvi ously, the declarant's statenments are at issue. |If
there were no declarant, then --

CHI EF JUSTI CE ROBERTS: Yes, | nean --

MS. PALMER: -- there wouldn't be an issue.

CHI EF JUSTI CE ROBERTS: But what the

11
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footnote -- I"'msorry to interrupt you, but what the
footnote says is, in the final analysis, it's the
declarant's statements, not the interrogator's question,

that the Confrontation Clause requires us to eval uate.

So which -- | guess, which is it?
MS. PALMER: Well, | think what happens is
the -- the interrogator's statenents are not what are

going to be determ ned to be testinonial or
nontestinmonial. They provide a glinpse into the context
so we can determ ne whether those statenents that are at
i ssue are testinmonial or nontestinonial. They are one
way to determne the formality of the situation.

JUSTI CE SCALI A: One way to eval uate those
statenments is what they are nade in fesponse to. |If
they are nade in response to a certain type of police
inquiry, they are nore likely to be testinmonial. And
anot her kind -- you know, are you dying? They are nore
likely not to be testimonial. But it is ultimately the
statenents that -- that we have to eval uate, whether
they are testinonial or not.

MS. PALMER: Correct. But as --

CHI EF JUSTI CE ROBERTS: Well, then, how does
that apply? The officer says, what happened? And
the -- the declarant says, Rick shot ne.

Now, is that testinonial or not? Because

12
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t he declarant knows he's 6 mles away. |It's not going
to help them solve an energency, but the police don't
know t hat .

MS. PALMER: Right, which is why | think you
| ook at the purpose of the questioning -- here, to
respond to an ongoi ng energency. The police don't
know - -

JUSTI CE SCALI A:  Well, if it was an
enmergency, he wouldn't have asked, what happened? He
woul d ask, what is happening?

MS. PALMER: | don't --

JUSTI CE SCALI A: To ask what happened is to
ask the declarant to describe past events, which is
testinoni al . \

M5. PALMER: | don't think that you can make
that kind of bright-line rule. | think here when you
have a man bl eedi ng out on a sidewal k and you don't
know -- is there an assailant behind hinm is there --
are there victinms sonewhere else; is, you know, this a
wanted felon -- | think there is an ongoing energency
until you can determ ne --

JUSTI CE KENNEDY: And you -- you do not know

if the man is running anok and threatening to shoot

ot her people or if -- if he's drunk, if he's on a
ranpage, if it's a college canpus, thenit's -- it's --
13
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it's a sniper. You just don't know.
MS. PALMER Right. But --
JUSTI CE KENNEDY: But you can --
JUSTI CE SCALIA: And if you're worried about
that, do you run imedi ately over to the person lying on

t he ground or do you exam ne the gas station first,

rat her than expose yourself to the -- to the shooter
that you think is still in the gas station?
The -- the behavior of the police here gave

no i ndication that they thought they were in danger

i mmedi ately and were interrogating this person in order
to assess the danger to them That wasn't what they
were after.

MS. PALMER: Well, to be\fair, this was
before Crawford was answered. The questions were asked
were to determ ne whether this was an excited utterance,
and the questions that we would |ike to know now wer e:
What did you do for your safety? How were you worried?
VWhat were -- that was not at issue, and that was not
asked.

JUSTI CE KENNEDY: Well, I'mnot -- |'m not
sure that policenen should read Crawford before they
performtheir -- their peacekeeping duties. The --
no -- no one questions the right of the police to -- to

ask these questions and to use the word either "happens”

14
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or "happeni ng" or "happened.™

The question is whether the -- the answers
are |later adm ssible. Those are two different
I nqui ri es.

MS. PALMER: Correct. And | was sinmply
saying the record woul d have been available to check --

JUSTI CE KENNEDY: And, of course, Crawford
rejects reliability as a criteria.

MS. PALMER: Yes. So our position here
sinply is that you cannot eval uate an ongoi ng energency
from hi ndsi ght.

When police -- you know, arrive on a scene
and find a wounded nman bl eedi ng, they don't know the
circunstances until they can find ouf what happened, who
did it, and where did it happen, and try to assess the
risk of harm as you said in Davis, to thenselves, to
the victim and to others.

JUSTI CE SOTOVAYOR: But what does that have
to do -- we're back to the reliability test, really,
because they didn't do anything wong. They were trying
to assess the situation. But that's what they do when
any report of crimnal activity occurs. That's a
different inquiry than the inquiry of why should that
statenment be permtted to be introduced at trial?

It goes to the very essence of reliability.
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Was the statenment nmade under circunstances that woul d
suggest an intent to testify? That's really what you're
getting at, isn't it?

MS. PALMER: No. No.

JUSTI CE SOTOVAYOR: Well, you are, because
you're trying to pigeonhole yourself into an ongoing
emergency that suggests that in those situations,
what ever the person is saying is okay because it was
done to assess an energency situation and not done for
pur poses of catching sonebody, primary purpose of
cat ching sonmebody.

MS. PALMER: VWhich is what this Court said
in Davis, and said that that was not related to
reliability but to formality there, énd t hat that was
not a formal thing akin to magi sterial exam nations.

We're not trying to question or in any way
change the test already set forth by this Court in
Davis. W agree with that test. W sinply disagree
wth the application by the |ower court of that test
here and the |imtation it put on it.

JUSTI CE G NSBURG. So are you saying that
the rule would be that whenever the perpetrator nay be
in the vicinity, then the police are pursuing an urgent
enmergency situation, rather than trying to find out what

had -- the nature of the crinme?
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MS. PALMER: We're not saying that any tine
there is a perpetrator at large, there is automatically
an ongoi ng energency until that person is caught.

What we are saying is that prelimnary
inquiries on the scene to try to determ ne who the
perpetrator is and where it m ght be would be -- would
be nontestinonial --

JUSTI CE SOTOVAYOR: For all crimes, or only
for shooting crines or knifing crimes? For expl osions?
VWhat kinds of crinmes would qualify?

MS. PALMER: | think, obviously, violent
crimes raise ongoi ng energencies, emergencies to
which -- nore than others. There could also be contexts
in which it would apply to other criﬁes.

JUSTI CE SCALI A: So at | east whenever the
police come upon sonmebody who has been the victimof a
violent crinme, whatever interrogation they conduct could
pl ausibly be to -- to make sure that the person is not
still nearby, and that testinony wll always be
adm ssi bl e?

MS. PALMER: It is prelimnary questions
designed to assess the risk to thensel ves, the public,
and --

JUSTI CE SCALI A:  No, no, no.

MS. PALMER  So, vyes.

17
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JUSTI CE SCALI A: Strike "designed to assess
the risk." You don't know what they're designed to do.
These policenen didn't say we're assessing the risk.
They just asked the questions. And that's what is going
to happen in future cases.
And you're saying, whenever policemen cone

upon a victimof violent crime and said who did it,

what's his nanme, all of that will always be adm ssible

because they -- they could be assessing the risk, right?
M5. PALMER: | think if the context shows

that's the primary purpose, then, yes, that will often

be the case.

JUSTI CE BREYER: \What do you nean? How
could it possibly be adm ssible? \

First, there has to be a degree of
formality, as the Court held in Hammon, sitting in the
ki tchen; and, second, it has to satisfy State hearsay
tests. So unless it's an exception to the hearsay rule,
It is not adm ssible.

M5. PALMER: Well, here, for instance, it
was admtted as excited utterance.

JUSTI CE BREYER: Wel |, of course, there are
exceptions. There could, in fact, there could be a
co-conspirator exception. There could be a dying

decl arati on exception. But what we're tal king about is

18
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whet her the Constitution keeps it out, even though State

| aw -- because, say, it's a co-conspirator exception --

woul d permt it in.

So the answer is no, it's not the case that

whenever you cone across a victimof a crime and ask him

gquestions, it's going to be adm ssible. It depends.

The State hearsay |aw, the exception, and whether

there's a degree of formality, as there was in Hammon.

JUSTI CE SCALIA: Only when he's excited,

right? Only when the victimwho has been the object of

a violent crine is excited.

O if State |l aw doesn't apply and we're

dealing with a Federal crinme and Federal officers,

right, and trial in Federal court? And in that case,

what Justice Breyer just said would not apply.

MS. PALMER: That's correct. And | --

JUSTI CE BREYER: It would not apply? There
are -- there isn't a Federal hearsay rule? And there
are not exceptions that you have to satisfy?

MS. PALMER:  Your -- | --

JUSTI CE BREYER: | thought there were, in ny
copy of the Federal Rules of Evidence.

M5. PALMER: Yes. And | did m sspeak. What
| nmeant to say was that it would be nontestinonial, not

that it would al ways be adm ssi bl e.
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JUSTICE GINSBURG. In the -- if you had the
benefit of hindsight, and this trial occurred before
Davis, and so the prosecutor went on excited utterance,
woul d you have instead tried to nmake a case that this
was a dying declaration?
MS. PALMER: Absol utely.
I'"d like to reserve whatever time | have
left.
CHI EF JUSTI CE ROBERTS: Thank you, counsel.
Ms. Kruger.
ORAL ARGUMENT OF LEONDRA R. KRUGER
ON BEHALF OF THE UNI TED STATES AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONER
MS. KRUGER: M. Chi ef sttice, and may it
pl ease the Court:
As we understand the rul e of
Davis v. Washington, it is a rule that focuses on the
primary purpose behind police interrogation, because
It's designed for a particular purpose: Not to provide
a conmprehensive definition of the term"testinonial,"
but rather to identify those statenents that are
testinoni al because they are nade in response to police
i nterrogation.
When the objective primary purpose of that

interrogation is to enable police to meet an ongoi ng
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enmergency, rather than to collect evidence for future
possi bl e prosecution, the statenments that are given in
response to that interrogation are nontestinonial. That
was - -

JUSTI CE SCALI A: Do you distinguish between
coll ecting evidence for a future prosecution and
coll ecting evidence in order to pursue and arrest the
felon? Do you distinguish those two?

And you can say these police -- these
policemen weren't collecting evidence for a future
prosecution; they just wanted to know who the shooter
was and where he was so they could go get him Wuld
t hat --

MS. KRUGER: Well, | thiﬁk t hat --

JUSTI CE SCALI A: Wuld that not be
coll ecting evidence for a future prosecution?

M5. KRUGER: | think that there are often
mul tiple reasons, particularly in the wake of a violent
event |ike a shooting, why --

JUSTI CE SCALI A: But you say it has to be
for the purpose of a future prosecution. Just -- just
in order to an arrest and bring into jail the person who
commtted this crinme, that doesn't qualify?

MS. KRUGER: | think that what would qualify

under the Davis test is if police need to apprehend the
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person, not for purposes of bringing the person into the
crimnal justice system but rather to neutralize an
ongoi ng threat that they present to the community at
| arge, as is often the case when sonebody has j ust
proven thensel ves both capable and --

JUSTI CE SCALI A: \When does that not exist in
the case of a violent crinme? Wen does that not exist?

M5. KRUGER: | think it makes a significant
difference --

JUSTI CE SCALI A: There's a violent crimnal
out there.

MS5. KRUGER: Justice Scalia, | think it
makes a significant difference whether we're talking
about a -- an act of violence |ike a\shooting, sonebody
who has used a weapon that's capable of inflicting
deadly harmon multiple victins in a short period of
time, or soneone who has used their fists, like the
al | eged perpetrators --

JUSTI CE SCALIA: Okay. So if you use a gun,
a knife, or a machine gun, whatever the victim says gets
admtted into evidence, because the police could --
could be not --

M5. KRUGER: | don't think --

JUSTI CE SCALIA: -- not trying to get

evidence, but just trying to safeguard soci ety agai nst
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the -- the felon on the | oose?

M5. KRUGER: | don't think that we would
draw the rule that broadly, Justice Scali a.

JUSTI CE SCALIA: | thought that's how you
just described it.

MS5. KRUGER: Well, | think that in this
situation, we have police arriving on the scene to
di scover a man who has been recently shot; as it turns,
fatally.

JUSTI CE SCALI A Yes.

MS. KRUGER: They need to find out in that
situation --

JUSTI CE SCALIA: Who did it.

MS. KRUGER: They need td find out who did
it so that they nmake sure that person isn't continuing
to threaten other people on the scene.

JUSTI CE SCALI A: That's al ways the case.
That's such a phony evasion of what the purpose of the
testinmonial rule is. That's always going to be the
case, at |east when there's a violent crine.

M5. KRUGER: Well, | think --

JUSTI CE SCALI A:  And you nay as well take
Crawford and throw it out, in -- in the myjority of
serious cases, if that's going to be your rule.

MS. KRUGER: | don't think that that's the

23
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
case at all, Justice Scalia. | think it's actually very
much consistent with what this Court said in Davis.

It my very well have been that the
subj ective purpose of the 9-1-1 operator was also to
bring the perpetrator in that case to justice. But this
Court, | think quite properly, recognized that in an
emergency situation, the attention of both | aw
enf orcenment and the declarant is quite properly going to
be focused on dealing with the emergency at hand and is
not going to be made of the kind of focused
under st andi ng of --

JUSTI CE SCALI A:  The crime was ongoing in --
in Davis when -- when the wonman was on the phone with
t he operator. It was ongoing. She Was seeking help
fromthe enmergency that was occurring to her at that
noment. There's nothing |like that here.

M5. KRUGER: It's true that that is a
factual distinction between this case and Davis, but we
don't think that it's one that makes a dispositive |egal
di fference.

JUSTI CE KENNEDY: Did the police know that
that was the case when they began the questioning? D d
t he police know that this man was not on a ranpage, that
he was not going to act in self-defense when they cane

after hinf
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M5. KRUGER: No, they certainly did not know
that, Justice Kennedy.

JUSTI CE KENNEDY: That he was not taking
host ages?

M5. KRUGER: That's correct. They had no
way of knowi ng that. And neither, for that matter -- |
think it's inportant to enphasize -- did the decl arant.
The fact that he was able to escape the scene and
managed to drive hinself six blocks away in no way
i ndi cates that he had any --

JUSTI CE SCALIA: WIIl they ever know that?

MS. KRUGER: I --

JUSTICE SCALIA: | nean, is that -- is that
li kely not always to be the case mheﬁ -- when you cone
upon a person who has been the -- the victimof a

violent crinme?

You could say it all the tinme. No, they
didn't know where the -- where the offender was, so
what ever this person says cones in as evidence in a
trial.

M5. KRUGER: Well, | think it's inportant to
enphasi ze that what we're arguing for is not a rule that
woul d say, as long as there's a violent perpetrator at
| arge, as long as he is at |arge, any questions that

police ask of -- of potential people who have
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i nformati on about the crime will necessarily be
nont esti noni al .

Qur argunment is a far narrower one, and one
that we think follows very closely fromthe principle
articulated in Davis, which is when the primry purpose
of a police interrogation is to obtain information
that's necessary to enable themto meet an ongoi ng
enmer gency - -

JUSTI CE G NSBURG: Well, how do you know
that? Because they would ask the sanme very questions if
what they wanted was testinonial evidence. So you
can -- you can characterize that set of questions either
way. What would |lead us to pick one rather than the
ot her ? \

M5. KRUGER: | think it's actually not the
case, Justice G nsburg, that they woul d have asked the
very sanme questions. W know fromreading the trial
testinmony that the officers, as they appeared on the
scene in response to the police run of a man bei ng shot,
asked the sanme question over and over again. Each
of ficer, as they approached him said: Wat happened?
Where did it happen? And wanted to know how to
recogni ze the shooter so when they proceeded to the
scene, they would know who they were dealing with and

how t o safeguard thensel ves.
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JUSTI CE KENNEDY: Let's say --

MS. KRUGER: They weren't asking the kinds
of questions --

JUSTI CE KENNEDY: Let's say that we -- let's
say that we agree with you that there was an energency
and the police were asking questions in order to
mtigate the enmergency.

VWhat would be the rationale for admtting
this statement, then? |Is it nore reliable? Because if
we say that, then we're undercutting Crawford, which
says reliability is not the key.

What is the reason for that? |Is it because
the police likely have | ess notive to mani pul ate the --
the statenents and to ask | oaded queétions? That in
itself, it seens to me, is a reliable -- but what's
the -- assum ng we adopt your distinction, what's the
rationale for the distinction?

M5. KRUGER: We think that the principle
that this Court announced in Davis and we're asking the
Court to apply again today reflects two principles that
underlie the Confrontation Clause as this Court
I nterpreted in Crawford.

The first is that testinmony is typically
characterized by the kind of focused understandi ng by

the declarant that the person is providing information
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for potential use in a future prosecution. |It's -- the
petitioner in Davis, | would note, made an argunent to
this Court that whenever a person calls 9-1-1, they do
so with an awareness that the information they provide
may be used for prosecutorial purposes.

But this Court rejected that argunent,
because it understood, | think quite rightly, that
there's a difference between providing that sort of
information to | aw enforcenent with a sort of vague
awar eness that that mght be its potential use, and
doing so with a kind of focused understandi ng that has
been characteristic of the testinonial statenments this
Court has so far identified, like Sylvia Crawford's
stationhouse interview in Crawford of Any Hammon' s
interviewwith the police officer fromthe safety of her
kitchen that resulted in the execution of a formal
affidavit in the Davis case.

JUSTI CE GINSBURG. Do we | ook to the
specific situation? | mean, one of the officers zeroed
in on the victim No one was |ooking around to see if
anybody was lurking in the bushes. Then, as far as
protecting the public, do we take into account that this
was between 3:30 and 4:00 in the norning when there are
not likely to be many nenbers of the public around? O

do we just say you find someone who | ooks |ike he has
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been the victimof a violent crinme, doesn't matter
whet her the public is around or not, we -- that's
enough, the victimof a violent crinme can be asked these
questions?

M5. KRUGER: To take your first question
first, Justice Gnsburg, | think that the trial
testinony is not quite as clear on the question of what
fears the officers had as |I think Respondent has
suggested in his brief. If you |ook at Joint Appendi x
page 136, Officer Stuglin testified that he was, in
fact, afraid for his safety when he got to the gas
station. | would note that all of the officers, when
they left the gas station after EMS arrived, they
proceeded i Mmediately to the Iocatioﬁ of the shooti ng,
the |l ocation that Anthony Covington had identified for
them When they got there, they took a tactical
position, they waited for back-up, and they did so
because they were afraid that a shooter was in the
house, and they wanted to proceed very cautiously in
maki ng sure that they neutralized the threat that
shooter posed to the public safety, including their own.

| think that in exam ning the exigencies of
a situation a court would be justified in |ooking at the
circunstances in which the crime occurred, and could

very well take into account the fact that the crine
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occurred at 3 o'clock in the norning as opposed to 5
o'clock in the afternoon. But | think that we would
expect any reasonable police officer to do precisely
what the police officers in this case did, which was
proceed directly to the scene, not use their interview
wi th Ant hony Covi ngton as an occasion to execute an
affidavit or otherw se engage --

CHI EF JUSTI CE ROBERTS: No, but then you're
saying that the focus is on the police officers. |
mean, after all, we're not saying that police officers
can't do this; we're just saying the testinonial aspects
can't be admtted into evidence or that's what your
friend is arguing for. | still have trouble figuring
out is the issue the purpose of the {nterrogating
officers or the purpose and intent of the declarant?

M5. KRUGER: | think that the test that the
Court set out in Davis is one that focuses on the
pur pose of the interrogation because of the limted
context in which that --

CHI EF JUSTI CE ROBERTS: Okay. And what do
you do with the | ast sentence of footnote 1. It's the
one that says --

M5. KRUGER: In the end it's the declarant's
statenment that the Confrontation Clause requires us to

exam ne.
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CHI EF JUSTI CE ROBERTS: Right, right.

M5. KRUGER: We read footnote 1 to be an
acknow edgenent that answers given in response to police
I nterrogation do not constitute the universe of possible
testinonial statenents, that testinony can indeed be
vol unteered as was Lord Cobham's letter, for exanple, in
Sir Walter Raleigh's treason case. But in the end
Davis, | think, quite properly focuses on the primary
pur pose of the interrogation.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Van Hoek.

ORAL ARGUMENT OF PETER JON VAN HOEK
ON BEHALF OF THE RESPONDENT

MR. VAN HOEK: M. Chief\Justice, and may it
pl ease the Court:

VWhen Ant hony Covi ngton made his statenent to
the officers at the gas station, not just once but
several tinmes, he reasonably understood that he was
providing the police information as to events which had
concluded a half hour earlier at a |location six blocks
away, with an understanding that that information would
assist the police in |locating, apprehendi ng, and
potentially prosecuting the person he felt was
responsi ble for his injury.

JUSTI CE KENNEDY: I didn't hear the end. In
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| ocati ng and?

MR. VAN HCEK: Apprehendi ng.

JUSTI CE KENNEDY:  Appr ehendi ng.

MR. VAN HOEK: Arresting --

JUSTI CE BREYER: -- involves sonmething |ike
that, if -- what keeps that out? | nean, assum ng that
a State |aw or the Federal Rules of Evidence admt it as
an exception to the hearsay rule, why should the
Confrontation Clause bar it? There is not great
| i kel i hood that, like Sir Walter Ral eigh or Cobhani s
affidavit, it is going to be introduced per se into the
trial as a form of evidence that there was -- why woul d
we want to keep it out? That's the part that | do not
under st and. \

MR. VAN HCEK: Well, certainly --

JUSTI CE BREYER: Federal -- | nean, under
t he Federal Constitution.

MR. VAN HOEK: Under the Feder al
Constitution --

JUSTI CE SCALI A: I think your answer,
counsel, is that we decided that in Crawford, from which
Justice Breyer dissented.

(Laughter.)

JUSTI CE KENNEDY: But | think you m ght have

anot her --
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JUSTI CE BREYER: Suppose | think we didn't.
Suppose | happen to think --

JUSTI CE KENNEDY: Perhaps there is another
answer that | would |like to hear.

JUSTI CE BREYER: I'"d like to hear your
answer because | don't think we decided it in Crawford.

CHI EF JUSTI CE ROBERTS: Now is a good tine
totry to junp in, | think

(Laughter.)

MR. VAN HOEK: Okay. The reason, Your
Honor, that the Confrontation Clause is the
fundanmental -- part of the fundanental |aw of the
country, and what this Court, | believe, decided in
Crawford and then applied to those s{tuations -- simlar
situations in Davis and Hammon, is that where you have a
statement froma witness to a police officer as part of
a questioning and that statenent is the functional
equi val ent of testinony that w tness would have given
had he or she appeared at trial and been subject to
Cross-exam nation, then the adm ssion of that statenment
at trial even under a hearsay exception w thout
cross-exam nation effectively allows the police to
present --

JUSTI CE BREYER: But does it mean -- does it

mean that the individual is thinking this may be used --
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there's a certain formality to the situation; it my be
used at trial? O it may just happen to turn out? |
mean, what is the relevance of the formality of the
situation? When | |looked into history | thought -- |'m
not an expert in history, and I'malso -- | understand
t here have been situations where the Court's gone back
to prior cases and | ooked at footnotes and said it
doesn't express things precisely clearly and changed it
alittle bit. | think that that goal could be open to
us.

So I want to know what the basic reason is
that there -- that would justify keeping out, let's say,
an investigation. There's an investigation of a crine,
and a policeman conmes across a confederate who makes
sonme statenments just generally that help the
i nvestigation; therefore, it would conme in under -- as
co-conspiracy, okay?

VWhat in the Constitution, what functional
principle, is there that says we should keep that out of
Court?

MR. VAN HOEK: Because | think what this
Court said in Crawford and Davis is that is the primary
test. That is what our Constitution requires to allow
the reliability, the believability, the trustworthiness

of that evidence to be evaluated by a jury. We don't
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have a situation --

JUSTICE BREYER: Is it all hearsay? Now,
all -- all hearsay evidence, despite State or Federal
rul e makers saying there are exceptions where the
trustworthiness is sufficient, such as co-confederates,
confederates, all of that's w ped out by Crawford and
the --

MR. VAN HCEK: It would be wi ped out if the
statenment at issue qualifies as testinonial under the
test this Court announced in Crawford and Davis.

JUSTI CE SCALI A: That's what we said in
Crawford, isn't it?

MR. VAN HCEK: Yes, it is.

JUSTI CE BREYER. O courée, what |' m | ooking
for now because I'm-- is whether there's any sense to
that. What is the constitutional rationale? 1 joined
Crawford, but | have to admt to you I've had many
second t houghts when |I've seen how far it has extended
as | have written it.

MR. VAN HCEK: Well, | would have to say the
constitutional justification for that is the reason why
the right of confrontation is, isn't it, in the
Constitution, where you had a situation in English
common | aw, as we said, where magistrates were all owed

to go out, interview witnesses, cone into court, and
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present their menory, their version, of what the w tness
said as substantive evidence in a case and the defense
is not allowed to question or talk to the witness --

JUSTI CE BREYER: So now you've just got what
I"'mlooking for. What I'mlooking for is | can go into
Bl ackstone a little bit and | ook back and see what this
was after, was the problemof Sir Walter Raleigh's trial
and the Marian judges. And now what | need is a line.
Because if | can't find a line, then what we've done,
whi ch seens just as wong to ne, is suddenly bar
virtually all hearsay exception evidence, of which for
400 years, or 200 years anyway, there has been quite a
lot in the courts.

MR. VAN HCEK: | certainfy don't think
Crawford and Davis bars all hearsay exception --

JUSTI CE BREYER: \What, in your view, is the
correct |line and why, nost inportantly why?

MR. VAN HOEK: | believe this Court in
Crawf ord and Davis correctly established that line, in a
situation like this where it is the response of a
citizen to questions froma police officer, that you
| ook primarily, as footnote 1 indicates, to the content
of that statenent. |If that's --

JUSTICE ALITG If it were established that

this was a dying declaration and was done in -- nmade in
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contenpl ation of death, would it be barred by Crawford?

MR. VAN HOEK: Well, this Court certainly
has suggested that in Gles, that a dying declaration
m ght be an exception to Crawford as an exception that
existed at the time of the fram ng. W don't have to
deal with that question in this case because this is not
a dying decl aration.

JUSTI CE GI NSBURG. Well, why not?

JUSTICE ALITO | understand -- | understand
that, but assume -- assunme for the sake of argunent that
it would be consistent with Crawford if it were a dying
decl aration, which the Court has suggested. What does
that tell you about the understanding of the scope of
the confrontation right at the tine ﬁhen the Sixth
Amendment was adopted? Because a dying declaration may
very well be testinmonial under -- is likely to be
testinonial under the Crawford test.

MR. VAN HCEK: Yes. And | think that the
dying -- maybe the dying declaration as being in that
situation is an indication. Wat's different about
dyi ng declaration fromall these other hearsay
exceptions is that, at the point the statenment was nade,
it's an understanding that that witness is never goint
-- will not be testifying, that there -- that there is

no potential that that witness will appear in court in
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person. There's -- the police officers in any of these
Situations speaking to a witness -- when a police
officer arrives at the scene they have no way of know ng
what's going to occur nonths later at trial.

JUSTI CE KENNEDY: I thought -- | thought the
rati onal e for dying declaration adm ssions was that they
are inherent reliable -- inherently reliable. You can
certainly question that. But | thought that that was
the rationale that the courts gave.

MR. VAN HCEK: | think that's correct.

JUSTI CE KENNEDY: On your death bed before
you're going to neet the maker, you're not going to
lie -- | think that was the test. So it was a
reliability conmponent, correct?

MR. VAN HCEK: That's true. And I think
that's -- that's also the -- the background of npst
hear say exceptions is that for the circunstances that
there's sonme degree of inherent reliability to that
statenment which excuses the absence of cross-exam nation
if the witness is unavailable. But --

JUSTI CE KENNEDY: Now, suppose that there is
a universe of instances that we can identify as
gquestions in order to alleviate and stop an energency to
prevent a crinme from becom ng aggravated and conti nuous.

Let's suppose we can have a universe of those questions.
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MR. VAN HOEK: Yes.

JUSTI CE KENNEDY: Is -- is there an argunent
t hat responses nmade for that purpose are nore reliable?
Is that what -- is that what underlies the so-called
emer gency exception, do you think?

MR. VAN HOEK: | don't believe so. | don't
believe that -- that a -- a statenment by a wi tness that
is a narrative of past events --

JUSTI CE KENNEDY: So it -- so -- well --
and, of course, Davis certainly does not rest on
reliability -- or Crawford, rather, doesn't rest on
reliability.

MR. VAN HOEK: No.

JUSTI CE KENNEDY: But isﬁ't that really the
only way to explain the 911 exception?

MR. VAN HOEK: No, no. The 911 -- well, the
fact there's a 911 --

JUSTI CE KENNEDY: Isn't there a reliability
conponent that underlies this whether we like it or not?

MR. VAN HOEK: | don't believe so. | don't
think that the fact that someone calls 911 and mekes a
report, whether they're tal ki ng about an ongoi ng
situation or reporting a past event, makes that sonmehow
I nherently nore reliable than if they used anot her

medi um
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| think the distinction made in Davis is
that the beginning of the 911 call that Ms. MCottry was
making to the case was not relating past events. It was
a declaration of enmergency. It was a call for immediate
assi stance.

JUSTI CE KENNEDY: But isn't -- isn't the
reason we accept that is because it's reliable? It's an
excited utterance. It's an account of an ongoing event.
It's a contenporaneous observation. Therefore, it is
reliable.

MR. VAN HOEK: | don't -- no, | don't think
that was the basis on which this Court held it was
nontestinmonial. | think this Court held it was
nont esti noni al because it was not mhét a W tness does
during a trial. It was --

JUSTI CE GINSBURG. Let's go back to this
case.

MR. VAN HOEK: Yes.

JUSTI CE G NSBURG: Excited utterance was --
the prosecutor thought that was his best shot, and he --
and he prevail ed, except that the -- Davis intervened.

| asked Ms. Pal ner, suppose we were back
there at the trial and the prosecutor knew that excited
utterance wouldn't work. Could he have raised dying

decl aration? She said absolutely yes.
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So ny question to you is: Just assune that
we should hold the Confrontation Clause is applicable.
Shoul dn't the prosecutor then have a chance to say,
well, if | realized that, | could have made a dying
decl aration plea here. So it would only be fair to
all ow the prosecutor to try to establish that this
testinony was a dying declaration?

MR. VAN HOEK: Well, in -- in this case,
when -- when the initial attenpted adm ssion of this
evidence, at the prelimnary exam when it net a hearsay
obj ection, the prosecutor at that point argued that it
was adm ssi bl e under M chi gan evidence rules as either
an excited utterance and/or a dying declaration.

JUSTI CE Gl NSBURG: Then éhe di d argue dyi ng
decl arati on.

MR. VAN HCOEK: Well, they argued dying
decl aration. The judge sustained the objection and said
he had not established the foundation for either one of
t hose. The prosecutor at that point established a
foundation solely for excited utterance. The judge
ruled the evidence adni ssible and specifically said
adm ssible only as excited utterance.

At that point, the prosecution abandoned any
attenpt, throughout the State court proceedi ngs, to say

this was a dying decl aration.
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JUSTI CE SCALIA: M. --

JUSTI CE GINSBURG: And that -- that was in
the pre-Davis world. But do you think the prosecutor
had abandoned that effort had he been infornmed about
Davi s?

MR. VAN HOEK: | don't know. | don't know
what the --

JUSTI CE SCALI A: M. Van Hoek, what is the
basis for your concession that a dying declaration is an
exception fromthe Confrontation Cl ause?

MR. VAN HOEK: | --

JUSTI CE SCALIA: It is an exception from
hearsay, for certain, but fromthe Confrontation Cl ause?

MR. VAN HOEK: |'m not .- ifro--if |
meant -- if you took what | said as a concession, what |
said is that this --

JUSTI CE SCALI A:  You conceded it. [It's been
t he whol e basis for Justice G nsburg's subsequent
I nterrogati on.

JUSTI CE G NSBURG. My question was based on
it's an open question because we have said nmaybe a dying
decl arati on.

MR. VAN HOEK: And I -- | --

JUSTI CE SCALIA: | thought it was an open
gquestion only -- only where the -- the defendant has
42
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effected the death of the person who has nade the dying

decl aration. | don't know of any cases that allow a

dyi ng declaration in over a Confrontation Cl ause

obj ecti on.

MR. VAN HCEK: If | -- if you took nmy answer
to the prior question to say that | conceded that, |'m
not saying that. |[|'m saying when | was first asked the
guestion about dying declaration, | pointed out that

this Court in Gles indicated that that may be an
exception to the Confrontation Clause. And | agree --

JUSTICE GINSBURG. And it wasn't -- and it
wasn't in Gles. It wasn't in --

MR. VAN HOEK: No, G les is not --

JUSTI CE G NSBURG - - any ﬁay to the -- that
the -- that the purpose of the killing was to get rid of
the witness's testinmony. G les nade the statenment maybe
dyi ng declaration is an -- is an exception to our
Crawford's jurisprudence.

MR. VAN HOEK: Yes. And as you said, this
Court has not reached that question directly, and -- and
there's no need to reach that question in this case
because this is not a dying declaration case.

JUSTI CE SCALIA: If it hasn't been reached,
if it 1s not an established exception to the

Confrontation Clause, there is no basis for saying,
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t herefore, the Confrontation Clause pertains only to
reliability. It pertains to the opportunity to
Cross-exam ne.

And -- and reliability exceptions are what
we used to do under -- under Reynolds. [If it was
reliable, we let it in.

MR. VAN HOEK: Yes.

JUSTI CE SCALIA: And the nere fact that it's
reliable as a dying declaration instead of reliable as
sonet hi ng el se ought to have nothing to do with the
Confrontation Clause deci sion.

MR. VAN HOEK: | agree. |I'mnot -- |
clearly don't --

JUSTI CE G NSBURG: Whethér we -- whether you
agree or not, we said it was an open questi on.

MR. VAN HOEK: Yes, yes.

JUSTICE ALITGO Can there be --

MR. VAN HOEK: And it has not been deci ded.

JUSTICE ALITO. Can there be a situation in
which the primary purpose for a statenent or for the
question that elicits the statenent is to respond to an
ongoi ng energency rather than to gather evidence for
subsequent use in a |egal proceeding when the statenent
rel ates to sonething that has occurred, perhaps just a

few seconds before, but it relates to sonmething that has
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occurred as opposed to sonething that is occurring at

t hat very nonent?

MR. VAN HCEK: | think there are situations
where -- where the police are comng in and asking
questions: Is there a threat here? |Is there soneone
here who is -- who is threatening you? |I|s there soneone

here who is comng to threaten you or threaten other
peopl e? They may be able to get sone background
information to put that in context, but we don't have
anything like that in this case.

JUSTICE ALITO.  Well, | understand, but we
need to know where to draw the line. So, you concede
that the line is not between a statement about he's
hitting me with a baseball bat as opﬁosed to he just
finished hitting me with a baseball bat and is headed
out the door? That's not where the line is drawn.

MR. VAN HOEK: | think the |line would be

drawn if those were the only statenments, he's hitting ne

wth a baseball bat versus he -- he just hit ne with a
basebal |l bat and he just left. | think the line is
clearly drawn in Davis between -- the hitting ne with a

baseball bat would be nontestinonial --

JUSTICE ALITGO No, no. | really would like
a clear answer to this. |Is -- can there be an ongoing
enmergency where the statenent relates -- where the
45
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statenment recounts sonething that has occurred, not
sonet hing that is occurring?

MR. VAN HOEK: | think that in the absence
of any statenent by the witness alleging that there's
any current, ongoing, immnent danger, if the w tness
only gives a statenent that relates to past, conpleted
events, then it's not a show ng of -- of an ongoi ng
enmer gency.

CHI EF JUSTI CE ROBERTS: So what do you do --
what do you do with the statenment the guy in the gas
station shot ne? |1Is that purely past, or is that an
ongoi ng energency?

MR. VAN HOEK: That statenment standing
alone -- | would say that that's pasf, purely past.

CHI EF JUSTI CE ROBERTS: Even though the guy
in the gas station is still there with a gun, the police
are within range?

MR. VAN HCEK: Are we referring to a
specific person?

CHI EF JUSTI CE ROBERTS: Yes. | nmean, that
strikes ne as sonething that happened in the past, he
shot nme, but at the sanme tinme denonstrates an ongoi ng
emergency because he's right there and he m ght shoot
you. |'m suggesting the line you propose to

Justice Alito doesn't work
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MR. VAN HOEK: Well, I -- | would -- |
don't -- | don't think that -- that the -- the -- there
has been di scussion of verbs tense and past tense, and |
don't think that is the -- is the determ ning factor.
It's certainly inportant. |It's certainly a relevant
consideration in --

JUSTI CE SCALI A: The guy in the gas station
is present. It's not past. He's nmaking an assertion
the guy who is now in the gas station shot nme. The
"shot me" is past, but he's asserting that the person is
now in the gas station. That is a statenent of a
present fact.

MR. VAN HCEK: Yes. And | think if you | ook
at all of the circunstances together; it's a--it's --
and going to the primary purpose is, is the wtness
decl aring sone type of energency, sone sort of i mm nent
harm and requesting the police to render assistance to
alleviate that, to protect him-- himor her.

JUSTICE ALITO Well, suppose they get a
9-1-1 call. There's -- a man has just been shot on the
corner of Fifth and Main. They go to Fifth and Mi n;
they find a man there; he's shot; he's bl eeding
profusely; he's in shock; and they know nothing nore
about what's happened. And they say, well, what

happened? Well, he shot me. Wo shot you? It's John
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Jones.

Now what about that?

MR. VAN HCEK: | would say that's our case,
and I would say that was testinonial.

JUSTICE ALITO. Well, the police under those
circunmst ances don't know whet her John Jones is going on
a shooting spree; this is just the first of nunerous
victims. Maybe it's a gang fight. He's shot one nenber
of an opposi ng gang; now he's going to go shoot another
menber of an opposi ng gang.

How can they -- how can you answer t hat
question, what's the primary purpose there? | just
don't understand it.

MR. VAN HOEK: Well, | mbuld think -- in
t hat situation, nothing about the Davis rule, nothing
about the Confrontation Clause precludes the police from
taking that information and asking those further
guestions --

JUSTI CE KENNEDY: But you -- you were the
one that drew the |ine between a past event and an
ongoi ng event. Suppose the sniper says, |'ve shot you
now, and |I'm going to shoot three other students,
good- bye. That's a past event.

MR. VAN HOEK: But if the statenent is made

to the police that a sniper has said he's -- he is on
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t he verge of shooting other people because he just shot

soneone, | would say that's certainly a declaration of

an emergency and certainly would be nontestinonial under

the -- under the test of Davis.

JUSTICE BREYER: |Is there any -- I'IlI| try
this -- | think you're just -- you don't like nmy --
where |'mcomng from but -- and so you m ght not have

an answer to this.

But -- but innmy mnd, | see a line, and
that line is dividing what | think of as the
Confrontation Clause, Sir Walter Ral eigh situation,
which | have in ny m nd as people going into a room and
saying, now wite out your testinony, and they wite it
out in the formof an affidavit, or fhey send in a
|l etter, and they say "bye," and then they wal k next door
to the trial and introduce it. | nean, that's Walter
Ral ei gh, in ny m nd.

And then, on the other side of the line, is
an -- evidentiary rules that are basically in State
cases run by the State. And they sonetines |et hearsay

in, and they sonmetinmes don't, and they nake reliability,

et cetera, judgnments in developing their -- their
deci sion as to how hearsay exceptions will work. Okay?
Now, why don't | |ike energency to draw

that? The reason | don't |like the word "energency"” is |
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think police do lots of things other than handl e
emer gency and devel op testinony.

There's a range of things that you woul d
descri be as investigating the circunstance. There's no
danger. There have been a string of robberies. They go
around and ask the grocery store people and everything
what happened. Now, | don't know why we shoul d keep out

evi dence that, say, is given in that situation by a

confederate. It turns out he was the assistant -- why?
And if | don't like that, | don't like the
enmergency rule as doing the -- as doing the work there,

and |'m | ooking for sonething el se.

Now, you have nmy whole train of thought. If
you want to say, Judge, there is notﬁing but the
enmergency rule, you are perfectly free to say it.

JUSTI CE SCALIA: Do it.

(Laughter.)

MR. VAN HOEK: | -- there is nothing --
there is nothing but the emergency rule. | think that
when -- when the police are investigating a reported

crime and getting statements from wi t nesses, whether the
victimor another w tness --

JUSTI CE BREYER: They're not. They're just
asking -- all right. Yes. Go ahead.

MR. VAN HOEK: Well, they're investigating.
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JUSTI CE BREYER: Yes. They're
I nvesti gati ng.

MR. VAN HOEK: They're seeking information
in which they will do their job, which is to go try to
arrest sonmeone and see what the situation is. And
they're getting narratives of past events from
w tnesses, and they're acting on that. And nothing
about this rule prevents them from doing that.

But the adm ssibility -- for themto be able
to come into court, and they alone to conme into court,
and say this is what this witness told me and this is
what this witness told ne and this is what this w tness
told me -- and by the way, defense counsel, those
W t nesses aren't going to be here today, and you're not
going to be able to ask them what they nmeant by that or
whet her they were telling the truth.

No. M. Bryant at this trial was never able
to question M. Covington.

JUSTI CE BREYER: Yes, yes, but in the past
that situation you are describing arose only where there
was a hearsay exception. | would imgine nost likely it
woul d be the case of a confederate, soneone who was part
of the conspiracy. So if | think if that's going to be
t he case, that probably will be adm ssible where this

has bite.
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MR. VAN HOEK: Well --

JUSTI CE BREYER: And there be sone others,
excited utterances, maybe another. Dying declarations
are probably few and far between. Baptisnal
certificates --

MR. VAN HOEK: But the line this Court drew
in Crawford and Davis --

JUSTI CE BREYER: | know they did. And what
l"msaying is I'mfinding that -- it seens to ne that
that line, if taken literally, would keep out exceptions
to hearsay testinony, which have been well established
In the United States for 200 years. Baptismal
certificates, statements of birth.

MR. VAN HOEK: | don't bélieve t hat --

JUSTI CE BREYER: Confederates is the one |
come back to.

MR. VAN HOEK: Those exanples you just gave

-- baptism-- are not statenents made during police
questioning. |If we're talking about a --
JUSTI CE BREYER: Ckay, okay. | forgot --

MR. VAN HOEK: The difference that nmade in
Davis is that the -- the definition of testinonial is
not across the board --

JUSTI CE SCALIA: | guess it depends on what

you nean by "in the past,"” as Justice Breyer put it.
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Undoubt edl y, under the regine of United
States v. Reynolds, which was what, 25 years old --
when - -

MR. VAN HOEK: Roberts.

JUSTI CE SCALI A: Roberts. |'msorry.

MR. VAN HOEK: Roberts, which --

CHI EF JUSTI CE ROBERTS: No rel ation.

JUSTI CE SCALI A: Roberts. |'msorry.
Roberts, which -- Reynolds was the Mornon case -- which
was about 25 years old or so when Crawford was deci ded,
yes, hearsay was your protection, and that was it. But
I f by what you nmean is in the past, Crawford exam ned
the past, and its conclusion as to what the past said is
quite different from what Justice Bréyer now says,
al t hough he joi ned Crawford.

MR. VAN HCEK: Yes. | -- and as you said,
in Crawford this Court | ooked at that and thought that
the protections of the hearsay rule, and the focus under
the Roberts standard of whether a statenment fell within
a firmy established hearsay rule, was not sufficient
under the Constitution, under the Confrontation Clause,
to -- to alleviate the fact that there -- there's no

Cross-exani nati on.

JUSTI CE BREYER: Many -- | nean, |ike many
cases there is | anguage that takes -- that can take us
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far afield fromthe subject matter before us. And |
will admt that | did not foresee the scope of Crawford.
So I"'mreally asking about that scope and, in
particul ar, whether, | ooking to the past or to reason or
to whatever you want, there is a good reason for keeping
out the testinony of, say, a co-confederate, a
co-conspirator, where it was elicited, not with intent
to introduce it into the courtroom but it was elicited
in the course of an ordinary investigation of a crine.

MR. VAN HCEK: Well, 1'd have to go back to
my answer that the Confrontation Clause is the primary
| aw of the country, not State hearsay evidentiary rules.
Many of the exanples -- the co-conspirator -- the
co-conspirator exception is not goind to be applicable
i n many cases because those statenents aren't made to
police officers; they're made between co-conspirators in
t he course of a conspiracy. That's the foundati onal
requirenment.

It's not going to elimnate hearsay rul es.
Statenments made to private citizens, statenments made in
a lot of different circunstances are still going to be
eval uated sol ely under hearsay rul es because they're not

going to be defined as testinonial, because they' re not

t he product of police -- police questioning.
JUSTICE ALITG Well, I'mstill trying to
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under st and your conception of the scope of the ongoing
emergency doctrine. Wuld it be fair to say that your
idea is that the police have to have specific evidence
that there is an immedi ate threat of physical violence
that they want -- they need to respond to, in order for
t he ongoi ng energency doctrine to apply?

MR. VAN HOEK: Yes. Yes. They have to --

JUSTICE ALITO And in a case of doubt, they
can't doit. So if they don't know whether there is an
| mredi ate threat or not an imediate threat, then that
doesn't fall within that exception. That's your idea?

MR. VAN HCOEK: My position is that where the
w tness has not provided any information to the police
I ndicating that there's an innediate\threat, ei t her
vol unteered to the police or in response to questions
fromthe police saying is there a threat? Were -- in
this case, no questions were asked, where is Rick?

JUSTI CE SCALI A: Well, they can always do
it. You -- you don't say they can't do it.

MR. VAN HOEK: No, not at all.

JUSTI CE SCALI A: They can al ways ask the
questions. The only issue here is not whether they can
ask the questions, but whether, after they ask them the
answers can be introduced at trial.

MR. VAN HOEK: Yes, and if the answers -- no
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matt er what questions they asked, if the answers all are
a narrative of past events, then that qualifies as
testinoni al because it is the -- the equivalent --

JUSTICE ALITO | thought you just said that
wasn't the test, past versus present. Didn't you say
t hat about 10 minutes ago -- it's not the difference
bet ween sonmet hing that's taking place and sonet hing that
has taken pl ace?

MR. VAN HOEK: No. No. | think ny answer
was that -- that if the witness is declaring an
enmergency and telling the police that there is a --

JUSTICE ALITO. The witness has to say there
is an enmergency?

MR. VAN HOEK: Not in thdse wor ds but -- but
i n conmparison to what the witness in Davis said, is that
he's beating nme up.

JUSTICE ALITO There's a shooting --
there's a report of shooting at a school, and the police
go and they find two students |lying on the ground. One
I s dead, and the other is severely wounded. And they
ask the one who is wounded: Who did it? |It's John
Jones.

Now, does that -- is that an ongoing
enmer gency.

MR. VAN HCEK: No.
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JUSTI CE ALITO.  No?

MR. VAN HCEK: No.

JUSTI CE SOTOVAYOR: Can he ask the witness

JUSTICE ALITG Well, why is that not an

ongoi ng energency? What woul d be an ongoi ng energency?

MR. VAN HCEK: Well, it would be -- it would
be -- a statenment fromthe -- fromthe w tness at that
poi nt of the police officer asking him |[Is John Jones

here? |Is he threatening you? Do you know where he is
right now? Do you know what he is intending to do? And
the answers are: Yes, he has a gun. He's right over
there. He's going to shoot soneone else. He said he
was going to shoot soneone el se.

That's different.

JUSTI CE ALITO.  You have to have very
specific information?

MR. VAN HOEK: Because the -- the
Petitioner's position here is that the situation itself,
standi ng al one --

JUSTICE ALITO. What if there are three
students who have been shot, four students who have been
shot, but nobody says, well, | think he's still in the
bui | di ng, he may have an interest in shooting sone nore

student s?
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MR. VAN HCEK: Well, certainly if the police
conme on the scene and there's nultiple students who have
been shot, you would think that if their primry
purpose -- if the primary purpose, if you take that as a
test, that their primary purpose of questioning the
witness is to determ ne whether there's an energency,
they're going to ask those questi ons.

JUSTI CE SCALI A: Wuld they ask his nanme?
God, it's really inportant for us to know, four students
on the ground. What's the name of the guy that did
t his?

That's not the energency.

MR. VAN HCEK: No.

JUSTI CE SCALIA: They'd éay: Where is he?

JUSTICE ALITO O course that -- of course
that's the emergency because how are they going to find
the person that they -- that they' re |ooking for if they
don't know who it is? What if he's thrown away his gun?
Of course, if they cone upon himand he has his gun in
his hand, then it's not a question. Bu what if he has
di sposed of it? They have to know who to -- who to go
for.

MR. VAN HOEK: And they can ask all of those
questions. As Justice Scalia said, there's nothing in
the -- in this Court's opinion in Davis or nothing in ny
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position that prevents the police --

JUSTI CE ALITC But | still -- I"'mtotally
puzzled now as to what you -- when you think there's an
ongoi ng energency and when there isn't.

MR. VAN HOEK: | think there's an ongoi ng
enmergency -- that a statenent relates -- would becone
nontestinonial relating to an ongoi ng energency when
there's sone indication fromthe statenment nade by the
W tness that such -- that there's sone i mMmmedi acy.
There's sone request for assistance --

JUSTICE ALITO. It has to be made by the --
by the declarant? It can't be inferred fromthe
ci rcunst ances?

MR. VAN HOEK: No, | don:t think just from
the circunstances, because if you --

CHI EF JUSTI CE ROBERTS: Oh, sure it can. If
he says the principal didit. It's -- it's 10 o'clock
in the norning; you assunme the principal is at the
school ; and he says the principal did it. You can infer
fromthe circunstances that he's referring to an ongoing
enmer gency.

MR. VAN HCEK: | don't -- | don't agree.
don't agree because if that's the case, any report -- as
Justice Scalia | think said previously, any report of a

past crime certainly raises the potential that a
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subsequent crinme will occur. |If that's the case, then

CHI EF JUSTI CE ROBERTS: Well, it's quite
di fferent than saying, you know, this happened to sone
guy driving by, or sonmething like that. |If he says the
principal didit, it's at 10 o'clock, it's in the
school -- that suggests to ne nore, not that the dying
student or the wounded student wanted to nmake sure that
the principal was convicted, but that there's an
emergency, sonething is happening.

MR. VAN HCEK: Well, again, | think that if
all it is that the principal shot soneone before, that
basically is I think the --

JUSTI CE SOTOVAYOR:  You don't think there's
a danger inplicated by com ng onto the |awn of a school
and a student is there and says the principal shot ne

I nside? You don't think that that suggests an ongoi ng

enmergency, that the principal is still inside with a
gun?

MR. VAN HCEK: Well, if they ask those
gquestions and the principal is still inside and there is

an indication that the --
CHI EF JUSTI CE ROBERTS: Oh, no, no. You
don't want themto have to go through, you know, a whole

list of questions while the student's there dying and
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the principal is inside the building shooting people?

JUSTI CE SOTOVAYOR: Did he shoot you because
he had a grudge against you, or is he just shooting --

MR. VAN HOEK: No --

JUSTI CE SOTOVAYOR: -- blindly, and he says
he shot ne?

MR. VAN HCEK: No. |I'mnot taking the
position that they have to go through a whole |ist of
questions before they can do anything. |If you go in
that a situation and a student says the principal shot
soneone, certainly nothing about the Davis rule stops
them fromimedi ately running into the school and
determining if there's a situation there. But --

CHI EF JUSTI CE ROBERTS: fhank you, counsel.

Ms. Pal mer, you have 2 m nutes remaining.

REBUTTAL ARGUMENT OF LORI B. PALMER
ON BEHALF OF THE PETI TI ONER

M5. PALMER: 1'd just like to reiterate that
t he underlying principle, as this Court has said
repeatedly in Crawford and in Davis, is formality, and
that's what the purpose of any inquiry should be in
| ooking at -- at the scene, whether there's an energency
or not, or declarant's view or not. It all cones down
to formality akin to a magi sterial exam nation. And

woul d al so --
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JUSTI CE SOTOVAYOR: Let's go to formality.
It can't be that you arrive at a scene of a crime and
everything a victimtells you is adm ssible. There has
to be sonme energency. That's what we've said.

MS. PALMER: Right.

JUSTI CE SOTOVAYOR: Correct? So the issue
here is how do you define that dividing |ine between
emergency and non, when the police officers are just
asking questions that by their nature are al ways goi ng
to be testinonial, because they are going to use or try
to use whatever is said later? So, in discerning the
primary purpose, | think your adversary is saying you
can't go by what the police officers are asking because
they are going to be asking dual nntfve al ways. You
have to | ook to what the declarant tells you. And is he
or she telling you sonething that suggests an energency?

MS. PALMER:  Well --

JUSTI CE SOTOVAYOR: That's really the
di fference between the two of you, | think.

MS. PALMER: Well, even if -- even if you
take that view, that it's the declarant's purpose,
objectively viewed, that controls, | think here it's

difficult to see how Covi ngton's purpose could have been

to provide evidence any nore than the 9-1-1 call in
Davis. | think he was in shock from a bl eedi ng wound.
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He didn't call the police. They came to him You know,
this wasn't even a 9-1-1 call where he sought them
They came to him [It's not clear who called, but it was
not him

So even taking it from his point of view,
it's -- it's difficult to see here how the purpose woul d
have been anything other than, as he said, when is EMS
comng to help ne.

JUSTI CE SCALI A: | don't understand what
you're saying. You nean he has to intend to provide
evi dence that he knows will be used at trial? | don't
think that's the test.

M5. PALMER: | don't agree with that, and --

JUSTI CE SCALIA: He's infending to accuse
sonmebody.

MS5. PALMER: Well, | think here he's
I ntending to seek hel p because he has been nortally
wounded.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 12:06 p.m, the case in the

above-entitled mtter was submtted.)
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