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I N THE SUPREME COURT OF THE UNI TED STATES

e . . Lo oLl x
CAROL ANNE BOND
Petitioner
V. : No. 09-1227
UNI TED STATES
e . . oLl ox

Washi ngton, D.C.

Tuesday, February 22, 2011

The above-entitled matter canme on for oral
argument before the Suprene Court of the United States
at 10:19 a.m
APPEARANCES:

PAUL D. CLEMENT, ESQ., Washington, D.C.; on behalf of
the Petitioner.

M CHAEL R. DREEBEN, ESQ., Deputy Solicitor General
Departnent of Justice, Washington, D.C.; on
behal f of the Respondent, in support of the
Petitioner.

STEPHEN R. McALLI STER, ESQ. , Law ence, Kansas; for
am cus curiae in support of the judgnent bel ow,

appoi nted by this Court.
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PROCEEDI NGS
(10:19 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argument first this norning in No. 09-1227, Bond v.

Uni ted States.

M. Clenent.

ORAL ARGUMENT OF PAUL D. CLEMENT

ON BEHALF OF PETI TI ONER

MR. CLEMENT: M. Chief Justice, and may it
pl ease the Court:

The standing of Petitioner to challenge the
constitutionality of the Federal statute under which her
| iberty is being deprived should not be open to serious
gquestion. She clearly satisfies thié Court's nodern
tripartite test for standing. |Indeed, it is hard to
i magine an injury nore particul arized or concrete than
six years in Federal prison, and the liberty interest
she seeks to vindicate is her own, not sone third
party's.

In many ways, | think "standing"” is a bit of
a msnonmer here. Plaintiff is not a plaintiff who seeks
to invoke the jurisdiction of a Federal court. She is a
def endant who has been hailed into court by a Federal
prosecutor. There is no |logical reason she should not

be able to nmount a constitutional attack on the statute

3
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that is the basis for the prosecution.

JUSTI CE KENNEDY: Do our -- any of our
opi nions tal k about the standing of the defendant? I
can't think of one at the nonent.

MR. CLEMENT: Well, | think it was in the
habeas context, but the Spencer decision does tal k about
how, when you have a crim nal defendant or sonmebody who
is serving a sentence, their standing to chall enge the
conviction is essentially one of the easiest standing
cases you can imgine. And | think in a sense, the sane
principles would apply here.

But as | said, | think standing is nornmally
sonmet hing you think about as applying to the plaintiff,
who is invoking the jurisdiction of fhe court. So
what's really at issue here is sonething -- al nost nore
of a bar on sonebody's ability to make an argunent that
woul d vindicate their liberty, and | see no reason why,
in logic, that should be the case.

Now, the court of appeals essentially didn't
apply ordinary --

JUSTI CE SCALIA: Well, it seens to ne there
are certainly sonme argunents you coul d make as a
defendant for which you have no standing. You're saying
there's no argunent you can nmake as a defendant for

whi ch you have no standi ng?

4
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MR. CLEMENT: Well, I'mnot sure you would
call it normal standing principles, Your Honor. There
are certainly argunents you could nake that you -- would

have no busi ness having anything to do with your case.
There's argunents you could make that woul d have not hi ng
to do with -- would be non-justiciable --

JUSTI CE SCALI A: Suppose | raise an
Est abl i shment Cl ause objection in a matter that -- that
does not involve |egislation and which our recent
opi ni ons say therefore does not violate the
Est abl i shment Cl ause?

MR. CLEMENT: Well, | guess | would have to
know why you were a defendant in that case and how it
had anything to do with the price of\tea i n that
particul ar case. But --

JUSTI CE SCALI A:  No, you wouldn't. All
you -- all you would have to know is that the claimis
based upon a statute -- is not based upon a statute and
t hat our Establishment Clause jurisprudence says if it's
not based upon a statute, it doesn't violate the
Est abl i shment Cl ause.

MR. CLEMENT: Wth respect, | don't think
that follows. | nean, | think if -- if the Federal
executive tried to inprison you based on your religion,

you could take issue with that and say that's an

5
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Est abl i shment Cl ause violation. The problemin your
recent case, the Hein case, is the only --

JUSTICE SCALIA: 1'd say it's a Free
Exercise Clause violation. | don't think you need the
Est abl i shment Cl ause for that.

MR. CLEMENT: Well, if they said, well,
we're hereby establishing a religion and you're not part
of our religion and we're therefore inprisoning you, |
woul d think you could bring that claim

But in all events, bringing it back to the
case before you, | think there is no reason to think
that ordinary principles of standing wouldn't give ny
client every ability to challenge the constitutionality
of the statute under which she's beiﬁg hel d.

JUSTI CE KAGAN: M. Clenent, in the case
before us, are you making any clains other than that
Congress was acting outside its enunerated powers in
enacting this statute? Are there any peculiarly Tenth
Amendment cl ains that you're maki ng?

I n other words, you admt that Congress is
acting within its enunerated powers and yet the action
viol ates the Tenth Anendnment. Are you making any cl ai ns
of that sort, or are all your clainms that the statute
here goes beyond Congress's ability to enact it under

Article | ?

6
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MR. CLEMENT: Well, Justice Kagan,
principally our argunent here is an enunerated powers
argument. My problem though, is I'mnot sure |
under st and sonme clearly defined set of Tenth Anmendnent
claims that are uniquely only Tenth Amendnent cl ainms and
not enuner at ed power cl ai ns.

JUSTI CE KAGAN: Well, let's just use the
Printz case and say, even though Congress m ght have the
ability to enact a statute under Article I, there's an
| ndependent Tenth Anmendnent |limtation. Do you have any
claims of that kind in this case?

MR. CLEMENT: Well, | don't think so, but
|l et me just say that ny problemis -- take the Printz
case. The Printz case itself went odt of its way to say
that it was an enunerated power case. |In answering an
argument in the dissent, the nmpgjority opinion says, this
is not separate from enunerated powers. |f you --

JUSTI CE KAGAN: Well, let's assune,

M. Clenment, that there is such a thing as a claimin
whi ch you're saying, | can see that this is within
Congress's Article | powers, but there is an i ndependent
Tenth Amendment limtation on this. Do you have any
clainms |like that?

MR. CLEMENT: | don't think so, Justice

Kagan, but |I'd hate to sort of bet ny case that on

7
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remand, |'m not going to say sonmething in making an
argunent that the governnent or sonebody else thinks is
too nuch of a commandeering claimand too nuch -- not
enough of an enunerated power claim

JUSTI CE GI NSBURG. The government agrees
that it's an enunerated power claimin this case.

MR. CLEMENT: Again, Justice G nsburg, that
Is the basis of our claim But just to give you a --

JUSTICE G NSBURG. You are -- you are at no
risk if the Court were just limted to what both of you
agree is involved -- Article I, Section 8 -- and if
there is a difference for commandeering clainms, when the
case arises, we can deal with it.

MR. CLEMENT: Well, Just{ce G nshurg, you
could certainly do that, and as long as it is crystal
clear that there will be no obstacle to my client making
a constitutional attack on section 229 on remand, |
suppose that's fair enough for ny client.

But one of the argunents we've preserved,
for exanple, is the argunment that M ssouri vs. Holland
I's not a blank check for the governnent, that it
requires a balancing of the State's interests agai nst
the Federal interests. And if on remand, | wax el oquent
about the State's interest in crimnal prosecution and

| aw enf orcenent, | would hate for a trap door to open up

8
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at that point and | be told that, wait, wait, that's too
much of the State's interest and not enough of your own
I nterest.

JUSTI CE KENNEDY: So you want us to say that
when there is a specific injury, specific to your
client, that your client has the right to make any
argunent to show that the governnent has exceeded its
powers under the Constitution, because those powers are
limted to protect the liberties of the individual?

MR. CLEMENT: Exactly right, Justice
Kennedy, and that's the fundamental worry | have here,
Is that this Court's cases have not drawn a distinction
bet ween conmmandeering clainms and enunerated powers
claims. The two cases the governnenf poi nts to, New
York and Printz, both go out of their way to say that
they are mrror imges or, in fact, enunerated power
claims, because a | aw that conmandeers is not necessary
and proper.

And | do also think that a part of the
problemw th the suggestion that sonmehow Tennessee
El ectric should be reimagined as a third party standing
claimis it fundamentally m sconprehends for whomthe
structural provisions of the Constitution are there for.
Those provisions are there to protect the |iberty of

citizens.

9
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The United -- this Court nade that point in
the Free Enterprise Fund just last term There was a
case where it wasn't the executive conpl aining about the
i nfringement on executive power. The Executive Branch
ably defended the statute in this Court. It was a
di sgruntl ed accounting firmthat was allowed to
vindi cate the separation of powers.

JUSTICE ALITG Can't there be sonme Tenth
Amendnment clains that go just to State prerogatives and
not to the rights of individuals? Let's say there's a
Federal statute that purports to regulate where a State
| ocates its capital, or the -- the contents of a State
flag, something like that. Wuldn't that go just to
State prerogatives and not to individual ri ghts?

MR. CLEMENT: | think it would, Justice
Alito. M point is not that there's sonme special rule
for the Tenth Anendnent that plaintiffs will always have
standing. M point is that you should just apply the
normal rules. And what | don't think is sustainable is
t he proposition that in commandeering clains an
i ndi vi dual never has standing.

| mean, inmagine a Federal statute that
purported to save Federal noney by commandeeri ng | ocal
prosecutors to prosecute Federal crimes. Well, | would

hope that a defendant in that kind of case would be able

10
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to raise a commandeeri ng argunment as a defense. | don't
think it would be any different if Congress tried to
commandeer the Conptroller General to start bringing
crimnal prosecutions. |In that case --

JUSTI CE KAGAN: M. Clenment, if you are not
maki ng a conmandeering claim then we would be goi ng out
of our way to decide that question. And so, you know,
are you nmaking a commandeering cl ai nf?

MR. CLEMENT: | don't -- | don't
self-identify as having nmade a commandeering claim  But
what | would say is -- we're not asking you to do
anything special. | just think it's the governnent
that's asking you to go out of your way to
reconceptual i ze Tennessee El ectric aé a different kind
of case and preserve it.

JUSTICE ALITG Well, the problemis if
you're just making a treaty power claim then how are
you going to possibly win on remand in the Third Circuit
if we reverse and say that your -- your client has
standing? Do you think it falls within the prerogatives
of the court of appeals to say that M ssouri v. Holl and
was wrong?

MR. CLEMENT: Well two things, Justice
Alito. First, this is a technical matter. W could go

back to the Third Circuit on our way back to com ng here

11
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and we would still have standing to make an argunent
that it's forecl osed by precedent.

But | think it's a mstake to think that
M ssouri v. Holland is some bright-line rule that
forever answers this question. As | read M ssouri V.
Hol Il and and as we clearly argued before the Third
Circuit, it's not a blank check. It's really is nore of
a balancing test that |ooks at the State's interest and
t he Federal interest in assessing whether or not the
statute that inplements the treaty is necessary and
proper. And | think this case conpares pretty favorably
with Mssouri against Holland because there the state's
i nterests was very weak because these birds were just
flying through on their way and theré was no real State
interest, or so this Court held, whereas in this case
the State has a real legitimate interest in |aw

enforcenment. | also think we ought to be able to make

JUSTI CE ALITO. Does that depend on the
nature of the chem cal that's involved? Suppose the
chem cal was -- was sonething that people would normally
understand as the kind of chemi cal that would be used in
a chem cal weapon? Let's say it's Sarin does it matter
that this case doesn't involve sonething |Iike that?

MR. CLEMENT: I think it does, Justice

12
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Alito. | think it would matter in part for a
constitutional avoidance statutory construction
argument, which | think also ought to be open to us. |
sort of think by analogy to the Jones case, where this
Court said that a Federal statute about arson doesn't
apply when a cousin throws a Ml otov cocktail at a

resi dence.

JUSTI CE SCALIA: But that's a nerits
guestion rather than a standing question. | assume
we're not getting into those nerits questions here.

MR. CLEMENT: No, | was trying to respond to
t he question of whether we would be forecl osed.

JUSTI CE SCALIA: All right. But you're
confusing me. | thought we were jusf doi ng st andi ng.

MR. CLEMENT: No, we're not asking you to do
nore than do standing. But | do think it's inportant to
understand that we don't think we would be limted to
just losing on Mssouri v. Holland bel ow and com ng back
up. We think we have a very good argunent about
M ssouri v. Holland as applied.

We also think that there is sort of a
statutory construction argunment. And this isn't sarin.
There is sonething sort of odd about the governnent's
theory that says that | can buy a chem cal weapon at

Amazon. com That stri kes me as odd, and that seens to

13
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me the kind of thing where you could make a statutory
construction to say, well, nmaybe sarin or nmaybe actual
chem cal weapons, that's one thing, but with respect to
this kind of commonly avail able chem cal, to say w thout
any jurisdictional elenment or anything |like that, that
it's a Federal crinme seens |ike an argunent we at | east
ought to have standing to make.

JUSTI CE BREYER: \What do you say about the
one thing -- the strongest point against you, | think,
Is a single sentence in that TVA case. |It's only one
sentence, but it's there in the opinion, and I think
what it's saying, Justice Roberts says, well, he already
finished, he just finished saying nobody -- Congress
hasn't viol ated some rul e agai nst créating a system of
regulation in this statute because it isn't regul ation.
But then he said, but even if it were, even if it were,
and i f your conplaint was that Congress has acted
outside its authority, which they m ght have thought at
that time, in creating a system TVA, that conpetes with
| ocal systens, even if that were so, the appellants,
absent the State or their officers, would have no
standing in this suit to raise the question.

Ckay, now, that -- they put quite a ot on
to that. That is what it says. So are we supposed to

say, well, that was an ill-considered dicta? O are we

14
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supposed to say it was just wong? Are we supposed to
say the | aw has changed? What in your view are we
supposed to -- or is different. MWhat in your view are
we supposed to say?

MR. CLEMENT: Could I say two things about
t hat sentence, and then explain what | really think you
should say? First of all, the first thing I would say
about that sentence is that | don't think, read in the
context of the entire opinion, it actually means that
the Court is trying to inpose a special disability on
Tent h Amendnment cl ai ns, because renmenber, they have
already rejected the plaintiff's basis for having
st andi ng.

JUSTI CE BREYER: So it cénes out of left
field, and it's an overall "any, even, if." So that
suggests it's just dicta and doesn't count.

MR. CLEMENT: And it's dictumin another
way. But what | think it stands for is the proposition
-- it rejects the argunment that if you don't otherw se
have standi ng under the governing standing rule of the
day that you sonmehow have a license to bring a Tenth
Amendnment claim And if that's what it stands, well, it
was right then and it continues to be right.

A second point to make about it is it is

dictum and if you read the sentence, what it says is

15
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the following: It nakes a reference to what it's
al ready established a coupl e of paragraphs earlier,
which is the states at issue here have passed laws to

accommpdate TVA's sale of power, and then it goes on to

say, if this were not so. What does that -- that is a
counterfactual hypothetical. |It's the worst kind of
dictum It says if this were not so. |If it were not

the fact that the States had already taken these actions
to affirmatively accommodate then we woul d have a
different question and then there wouldn't be standing.
So it is dictuml think and can be disregarded as such.
But really if you ask ne what you shoul d do
with it, you should do what you did in Twonbly, with
sone | anguage in an opinion that had\continued to cause
trouble in the 50 years since. You should just say
that's no | onger good | aw because it's not. The central
hol di ng of Tennessee El ectric was overrul ed 40 years ago
in the Canp case, and |I think this |language is of a
pi ece fromthat |egal interest test, the |Iegal wong
test of standing, and | think this Court should nmake
clear that it doesn't apply any longer, and the virtue
of that would be that it would free up the | ower courts
to decide these Tenth Amendnent standing cl ains based on
an application of normal standing principles, because

that's not happening in the |ower court right now. 1In

16
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the | ower court right now what happens is somebody cones
in with a Tenth Anendnent cl ai m of whatever stripe,
maybe it's a commandeering claim maybe it's not, and
what they're confronted with, especially if it's a
conmmandeering claim is a quick citation of Tennessee
El ectric, an equally quick citation of Shearson which
says only this Court can overturn its decisions, and
that's it. No standing anal ysis, nothing subtle about
the particular claim And that's not a sustainable
si tuati on.

If I could reserve the remai nder of my tine.

CHI EF JUSTI CE ROBERTS: Thank you, M.
Cl ement .

M . Dreeben.

ORAL ARGUMENT OF M CHAEL R. DREEBEN,
FOR RESPONDENT, | N SUPPORT OF PETI TI ONER

MR. DREEBEN. Thank you, M. Chief Justice,
and may it please the Court:

As Petitioner confirnmed this norning, the
central claimthat he is making about the
unconstitutionality of section 229 is that it exceeds
Congress's enunerated powers. He nay wish to raise as
part of that claima argunent that it invades the
province that belongs to the States concerning crim nal

| aw. He can do that. He has the authority to make such

17
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a challenge. The Third Circuit erred in holding to the
contrary.

Now, the Third Circuit in reaching the
contrary conclusion relied on this Court's decision in
Tennessee Electric v. TVA, and we think that the court
of appeals m sread that case in concluding that it
barred standi ng, not because it |lacks a hol ding that
does bar standing of certain types of clains that all ege
an invasion of State sovereignty, but because the kind
of claimthat Petitioner is making is not a Tenth
Amendnment reserved rights claim but instead an
enuner at ed powers cl aim

CHI EF JUSTI CE ROBERTS: It's kind of hard
under our precedents to draw that précise i ne between
enuner ated powers and the Tenth Amendnent, and it seens
a bit nmuch to put defendant to the trouble of trying to
do that under the theory from TVA that they have no
standing to make a particular type of Tenth Amendnent
claim

MR. DREEBEN: M. Chief Justice, | don't
think that the defendant needs to be put in any trouble
in this case because the kind of claimthat counsel is
maki ng on her behal f does assert her right not to be
subject to crimnal punishment under a | aw that he says,

counsel says, Congress |lacks the authority to enact.

18
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JUSTICE ALITO Well, what if they argue --
what if she argues on remand, if there is a remand,
that, assum ng for the sake of argument Congress can
enact any |law that is necessary and proper to inplenment
a treaty? The Tenth Amendnent prohibits certain |aws
that intrude too heavily on State | aw enforcenment
prerogatives, State police power. |If she nmakes that
argument, which category does that fall into?

MR. DREEBEN: It falls into the enumerated
powers category, Justice Alito, just as last termin
United States v. Comstock one of the elenents that this
Court | ooked at when it decided whether the |aw
authorizing civil commtnment in that case was within
Congress's enunerated authority plus\the Necessary and
Proper Clause, the Court |ooked at the extent to which
the | aw acconmpdated State interests or, alternatively,
I nvaded them in an unlawful manner, which is what M.
Conmst ock had alleged in that case.

JUSTI CE KENNEDY: But you're -- you want us
to say that, even if the defendant in sonme case m ght
show that a constitutional violation is causing that
def endant specific injury, the defendant nay not be able
to raise the claimof its, what you call sovereignty
clain? In Thornton v. Arkansas, the termlimts case,

we allowed a citizen of a State to bring a challenge to

19
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a statute that the State had enacted inconsistent with
Its Federal powers. Now, that's the flip side. That
was a State statute, not a Federal statute, but it seens
to me that is inconsistent with the position you're
taking. And it seens to ne al so consistent --

i nconsi stent with the rule that separation of powers
clainms can be presented by defendants, in Chadha v.

INS, Clinton v. New York, a line-itemveto case.

The whol e point of separation of powers, the
whol e point of federalism is that it inheres to the
i ndi vidual and his or her right to liberty; and if that
Is infringed by a crimnal conviction or in any other
way that causes specific injury, why can't it be raised?
| just don't understand your point. \

MR. DREEBEN: Well, Justice Kennedy, | -- |
don't take issue with al nost everything that you said.
The structural protections of the Constitution can be
enforced by individuals under the cases that you have
cited.

VWhat we are dealing with here is two things.
First of all, a statenent that this Court made in TVA
that was part of its holding, addressed to what the
Court perceived as an attack based on a specific aspect
of State sovereignty that belonged to the States. Now,

t oday, we m ght not understand the claimthat was made

20
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in that case as inplicating a specific sovereign right
that's protected under the Tenth Amendnent. Today we
m ght look at it and say this is nothing other than a
conventional preenption claim

JUSTICE ALITG | don't know whether that's
a correct characterization of the argunment that was nade
in -- in the Tennessee Electric case. | -- |I'mlooking
at the brief in the case, and the discussion of the
Tent h Amendment generally follows a caption that says
the power to dispose of Federal property does not
i nclude any power to regulate |local activities.

| don't understand why that isn't the sane
ki nd of del egated powers argunent that you say the
Petitioner here is raising. \

MR. DREEBEN:. That may be, Justice Alito. |
think that it's a little bit difficult to parse
preci sely what the Petitioner in Tennessee Electric was
argui ng, but this Court understood the claimas one that
-- that bore on Federal regulation of purely | ocal
matters in a matter that regulated the internal affairs
of the State; and | agree with you that today we m ght
not view that as a Tenth Amendnent-specific claim but
this Court did in 1939.

JUSTI CE BREYER: \Why didn't it just consider

it as outside the Commerce Clause? | nean, they had a

21
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whole I ot of law, but what is the distinction between
saying, as they said then, "Court, the TVA regul ates
electricity rates in Menphis and that's beyond the power
of Congress to enact"?

MR. DREEBEN: Justice Breyer --

JUSTICE BREYER: In this case, which --
because of the Tenth Amendnent and a | ot of other
t hi ngs.

MR. DREEBEN: | understand that, Justice
Breyer.

JUSTI CE BREYER: And this case seems the
sane, saying it's beyond the power of Congress to enact
because of the treaty.

MR. DREEBEN: VeIl | think if you intrude
t oday's anal yti cal nodel --

JUSTI CE BREYER:  Yes.

MR. DREEBEN: -- under today's
jurisprudence, that is how the case woul d be vi ewed.
But it was not how it was viewed at the time of TVA

JUSTI CE BREYER: How do we know that? 1'm
not doubting you; | just want to know.

MR. DREEBEN. The | anguage fromthe
sentence, Justice Breyer, that you in fact read --

JUSTI CE BREYER:  Yes.

MR. DREEBEN:. -- discussing whether the
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presence or absence of a State objection mattered, the
Court said: As we've seen there's no objection fromthe
State, and if this were not so the appellants, absent
the States or their officers, have no standing to raise
any objection under the amendnent.

JUSTI CE SOTOVAYOR: Let's assunme in this
hypot hetical -- just that case, TVA. State -- the
Federal Governnment sets the price, and soneone's accused
of violating that price. Can that defendant cone in and
say, just as in TVA, that's unconstitutional because
prices have to be set by the State? Can the defendant
say that, or is that an anti- commndeering claimthat
you say they're barred fromraising?

MR. DREEBEN: That is nof an anti -
commandeering claim That is the kind of claimthat
today we woul d conceptualize as an enunerated powers
claim

JUSTI CE SOTOVAYOR: So ny questi on goes back
to one that's been asked before, which is, give ne a
hypot heti cal of a defendant who has been convicted where
it would be a pure anti- commandeering claimthat you
say they have no standing for.

MR. DREEBEN: This will take nme back to --
to Justice Kennedy's question, because | wanted to

answer the part that | thought distinguished a
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conmandeering case from what Justice Kennedy was tal king
about. And the point is best made in the context of an
exanpl e. Under the Sex Offender Registration Act,
def endants have chall enged the | aw on nunmerous grounds,
i ncl udi ng, nunber one, Congress lacks its constitutional
authority under the Comrerce Cl ause and the Necessary
and Proper Clause to crimnalize the individual
regi stration requirenment inposed on them All courts
t hat have addressed that have said that's a claimthat's
within the cognizance of a defendant to bring.

Def endants have al so said the SORNA statute
vi ol ates Federal |aw because it requires States to
accept sex offender registrations. It conmandeers the
States into requiring themto set up\a sex of fender
dat abase.

JUSTI CE KAGAN: Well, M. Dreeben, why
shoul dn't the defendant be able to raise that argunment?
If the defendant prevails on that argunent, presumably
the statute is invalidated and the conviction is
overthrown. So why doesn't the defendant have the
appropriate interest to raise that argunent?

MR. DREEBEN. Well, Justice Kagan, this is
t he absolutely crucial point that distinguishes
conmmandeering from nost of the structural constitutional

provi sions that we've been discussing this nmorning. A
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State can choose to establish a sex offender database
and to receive registrations from people who are
required to register under Federal |aw, and invalidating
a Federal law that conmanded themto do that does not
deprive the State of its ability to say, we want to
have, in our autononous sovereign interest, a sex

of fender database that will receive these applications,
and as a result --

JUSTI CE KENNEDY: Well, all you're saying is
that there's -- in that hypothetical is that there's no
vi ol ati on?

MR. DREEBEN: That's correct.

JUSTI CE KENNEDY: Everybody goes hone.

MR. DREEBEN. There -- tﬁe reason why in
t hat hypot hetical the defendant should not raise the
i ssue is because there will be no violation --

JUSTI CE KAGAN: But that's a nmerits
question. That's not a standing question. Wy don't we
just say the defendant has standing to raise it, and
then he'll |ose?

MR. DREEBEN: You could say that, Justice
Kagan, but | think that part of the enduring force of
TVA is that it adopted a third-party standing rule that
is still part of this Court's jurisprudence.

JUSTI CE SCALI A:  Well, why couldn't you have
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said the same thing in TVA, that, while conpanies are --
are -- not -- yes, the Federal -- the Federal statute
requires the conmpanies to charge this price, but they
m ght have decided to charge it on their own anyway, and
t herefore you have no standi ng?

MR. DREEBEN:. Well, the Court did say that
t here was no standing on the grounds that when the
specific argunent was made, this takes away the right of
the State to regul ate because the Federal Governnent is
regul ating.

JUSTI CE GI NSBURG. M. Dreeben, is your
concern that there would be a clash in these cases?
You' ve given the exanple of the State wants to have this
regi stration system Suppose the --\the def endant can
rai se that and would prevail? Well, the State's not
party to that suit, its interests have not been
represented. |s that -- is that your concern?

MR. DREEBEN: That is a major factor in
third-party standing generally, Justice G nsburg.

JUSTI CE KENNEDY: Suppose a State wanted to
be commandeered in Printz? Suppose they said, we really
i ke having sheriffs take the Federal gun registration
| aw?

MR. DREEBEN: They can do that. Justice

Kennedy, there's nothing --
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JUSTI CE KENNEDY: | -- | have -- | have -- |
have serious trouble with that. A State can surrender
its -- its -- a State can confer nore authority on the
Federal Governnment than the Constitution does?

MR. DREEBEN: No, Justice Kennedy. But a
State in its sovereign decisionmking process can el ect
to participate in a Federal program At |east, that was
what Justice O Connor said in her concurrence in Printz.

JUSTI CE SCALI A:  Why isn't standard standing
doctrine able to give you the protection that you're
| ooking after? I1f indeed you can't tell whether the
State did it because it was conpelled to or because it
wanted to, there was no causation and you don't have
st andi ng. \

MR. DREEBEN:. That is a perfectly acceptable
route of analysis.

JUSTI CE SCALIA: | would rather use that
route of analysis than inventing the new one that you're
-- that you're urging upon us.

MR. DREEBEN. Well, | don't think they're
different, Justice Scalia. They both concern who hol ds
the right and whether there's any redressability --

JUSTI CE SCALIA: Well, then let's use the
one we al ready have and -- and not -- not have to get

i nto devel opi ng one that |1've never heard of before.
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MR. DREEBEN: | think, Justice Scalia, that
all the Governnent is doing in this case is applying
conventional standing principles of redressability and
third-party standing in a specific context, which as M.
Cl ement has nmade clear, is not before the Court today.
This is not a commndeering case. That happens to be
the only specific aspect of a State sovereignty claim
that is distinct froman enunerated powers claimthat
t he Court has recognized in recent decades. Whether
some other sort of claimof State sovereignty m ght sone
day be recognized and require its own analysis is well
beyond the scope of this case. Qur point is a nuch nore
basic one. W agree with Petitioner's counsel that he
can raise the claimthat he has tried to raise. W
think that the Third Circuit m sunderstood what the TVA
deci sion purported to say when it rejected standing for
a type of State sovereignty claim And we think that
the currently recognized State sovereignty clai m of
commandeering fits into the description of the
anal yti cal category that was addressed in TVA

JUSTI CE SOTOVAYOR: Does that analysis
differ in any way because this is a treaty power claim
versus a Commerce Clause clainf? Your briefs go back and
forth on which one it is. Your reply brief now

enphasi zes Commerce Cl ause power, but your main brief
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was saying this is a treaty provision challenge. Do
they differ?

MR. DREEBEN: Well, Justice Sotomayor, |
believe that the statute is valid under either the
Treaty Clause plus the Necessary and Proper Cl ause
anal ysis under M ssouri v. Holland. It also can be
sustained in our view under the Commerce Cl ause, which
follows directly fromwhat this Court said in Raich when
the Court said that the intrastate regulation of a
comodity that's used in commerce is a customary,
typi cal nmethod that Congress utilizes. It gave as
exanpl es of that the nuclear, biological, and plastic
expl osi ves statutes which were enacted to inplenent
treaty obligations of the United Stafes.

JUSTICE ALITO. Gven the breadth of this
statute, that would be a very far-reaching decision
woul dn't it? Suppose that the Petitioner in this case
decided to retaliate against her former friend by
pouring a bottle of vinegar in the friend s gol dfish
bowl. As | read this statute, that would be a violation
of this statute, potentially punishable by life
i mprisonnment, wouldn't it?

MR. DREEBEN: |'m not sure, Justice Alito.
Il will assunme with you that it is. The statute --

JUSTICE ALITO |If she possesses a chem cal
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weapon.

MR. DREEBEN: |'m not sure that vinegar is a
chem cal weapon.

JUSTICE ALITO.  Well, a chem cal weapon is a
weapon that includes toxic chemcals. And a toxic
chem cal is a chem cal that can cause death to animals.
And pouring vinegar in a goldfish bow, | believe, wll
cause death to the goldfish, so that's -- that's a
chem cal weapon.

MR. DREEBEN: |I'mwlling to make the
assunmption with you and accept that it is a
br oad-reaching statute, but it was adopted as a
br oad-reaching statute because this is an area, |like the
medi cal marijuana instance in Raich,\mhere effective
control of the interstate market requires control of an
intrastate market. The statute exenpts peaceful uses
for agricultural and pharmaceuti cal purposes of these
chemcals, it has other exenptions as well. It was
i ntended to be a conprehensive ban that inplenented the
United States treaty obligations to elimnate the use of
chem cal weapons both in mlitary instances and in
terrorism and --

JUSTICE ALITO. The difference is that Raich
i nvol ved one commodity, right? Marijuana. This

i nvol ves potentially thousands and thousands of
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chem cals. And you would have -- you woul d make the
sanme argunent with respect to every one of those

chem cals if you take together all of the people who are
-- who woul d use vinegar to kill goldfish or all the
peopl e who m ght use antifreeze to kill dogs, you put

all of that together, that has a substantial effect on
the interstate, the interstate market for antifreeze or
for vinegar? That woul d be the argunment?

MR. DREEBEN. Well, | think it's pretty well
recogni zed, Justice Alito, that when Congress seeks to
regul ate an interstate market as to which there cannot
be any question under the Comerce Cl ause Congress could
do, it can control the interstate market as necessary in
order to assure that its prohibition\is effective.

JUSTI CE SCALIA: You're trying to drive
vi negar out of the interstate market? Do the people
know you're trying to do this? Can you really argue
that this statute is designed to drive vinegar out of
the interstate market?

MR. DREEBEN: No, of course not.

JUSTI CE GINSBURG:. M. Dreeben, are we
getting to the nmerits of the case?

MR. DREEBEN: A lot further than | had
i ntended, Justice G nsburg. The nerits of the case,

t hough, involve both a Commerce Clause argunent, a
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treaty-based argunent. As far as the standing
principles go, | don't think that there is any
di fference between them M ssouri v. Holland was a case
i n which this Court adjudicated whether a | aw exceeded
Congress's enunerated authority. It did that at the
behest of a State, but there is no reason why under
cases |li ke Lopez and Sabri and Perez that an enunerated
powers argunment is in any way off limts to a crimn nal
defendant. It's not.

If this case does go back down to the Third
Circuit, a petitioner can make the argunment that this
| aw exceeds the enunerated powers. We can rely on the
Treaty Clause. It doesn't affect standing in any way.
| think that the am cus in support of t he judgnment makes
t he assunption that because M ssouri v. Holland is good
| aw, there's no possible claimthat Petitioner can make
that the | aw woul d exceed Congress's enunerated
authority. Therefore, the am cus says this nust be sone
sort of a special State sovereignty claimof a genre
t hat | ooks |i ke commandeering, perhaps not articul ated
quite light that.

We don't understand Petitioner to be nmaking
that argunent. | think Petitioner confirnmed today
that's not what she's trying to do, and there is no

Tent h Amendment cl ai m based on a specific aspect of
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State sovereignty that Petitioner has ever made. |In
fact, if you ook at Petitioner's brief in support of
the rehearing petition, Petitioner said the Tenth
Amendnment argunent raised by Bond was not critical to
Bond's other constitutional challenges. It is ancillary
to Bond's main argunment that Congress acted outside of
Its enunmerated powers. | think that's a correct
under st andi ng of what Petitioner has sought to argue in
the court below. In our view, she is entitled to make
that argunent. That argunent should also fail on the
merits, but that is not an issue that this Court granted
certiorari to decide.

JUSTICE GINSBURG. In the category that you
would |Iike to have saved, you said cénnandeering, but
you said there conceivably could be others. |Is there
anything concrete, anything other than conmandeering,
that m ght fall under this State sovereignty side of the
line?

MR. DREEBEN. Well, as Justice Alito pointed
out, the Court has indicated that noving a State
capital, a direction to nove the State capital, m ght be
an intrusion on sovereignty.

JUSTICE GINSBURG. Unlikely to cone up as a
defense in a crimnal case.

MR. DREEBEN: Hi ghly unlikely.
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CHI EF JUSTI CE ROBERTS: Thank you,
M . Dreeben.
MR. DREEBEN: Thank you.
CHI EF JUSTI CE ROBERTS: M. MAllister.
ORAL ARGUMENT OF STEPHEN R. McALLI STER,
AS AM CUS CURI AE, | N SUPPORT OF
JUDGEMENT BELOW

MR. McALLI STER:  Thank you, M. Chief
Justice, and may it please the Court:

The rel evant standing doctrine in this case
is the prudential rule against third-party standing. No
one di sputes here that the Petitioner has Article |11
standing. One of the difficulties in the case is that
the only case that nmentions specificélly standing in
this context is the Tennessee Valley Authority case and
it clearly says if it is in fact a Tenth Amendnent
claim unless you have a State official or the State,
there is no standing.

CHI EF JUSTI CE ROBERTS: Pretty harsh, if
we' re tal king about prudential standing, to deny that to
a crimnal defendant, isn't it?

MR. McALLI STER: It's potentially harsh,
Your Honor, but there are |ower court cases that have
certainly done it. There is sone circuit cases where a

crimnal defendant has tried to make a Tenth Anendment
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claimand the court has said no. She still has several
other claims here. W all agree, | think, to the extent
you could really characterize her claimas an Article I
enunerated powers claim this Court has assuned many
times that defendants have the standing. This Court
generally has not discussed it, but it has assuned it,
and so there are cases that say no standing for a

crim nal defendant. She did make a Fifth Amendnent due
process vagueness challenge. |f she had other Bill of
Ri ghts type clainms. Even the treaty power cases |ike
Reid v. Covert recognize you could raise that kind of
claim but the Court's cases do distinguish between
Tenth Amendnment and other clainms. And a |ot of the
argunment here is about what is on thé Tent h Anendnent
side of the line, what is a |lack of power, for a better
word, whether it's -- there's an Article |, power
doesn't reach it. And in particular | would point to
the Heller case, which Petitioner mentions in her reply
brief, but frankly is off by one page in the citation
that the Court should focus on, pages 579 to '80. The
Court says "there are three tinmes in the Constitution
where the word "the people” is not tal king about

i ndi vidual rights. And the three exanples the Court
gives are the Preanble, Article 1, Section 2, and the

Tenth Amendnment. And the Court says these provisions
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are about reservations of power, not rights. And also
the Printz and the New York v. United States cases say
there is sonmething substantive about the Tenth Anendnent
that is alimt separate and apart from Article ,
Section 8.

JUSTI CE SOTOVAYOR: Excuse ne. \What do you
see specifically? Because there's a |lot of discussion
about | abels and what the |abels nmean in this case. But
tell me specifically what -- not the word she uses, but
the specific ways in which prudential considerations bar
her standi ng; meaning: \What about the nature of her
claimprudentially should counsel us against giving her
st andi ng?

MR. McALLI STER: Wl |, I\would say at | east
a couple things, Your Honor. One is, the usual rule of
prudential third-party standing considers the alignnent
or lack of alignment between the interests of the third
party making the claimand the party who i s not present
whose claimit really is. And in this case, there's
really no argunent that her interests align with those
of the Commnweal th of Pennsylvania. The Commonweal th
in fact prosecuted her and it did not stop her. It was
unsuccessful as a deterrent. And |ater, when | ocal
police wouldn't be involved, the Federal Governnment got

i nvol ved. And - -
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JUSTI CE SOTOVAYOR: Do you think
Pennsyl vani a woul d be upset that the Federal Governnent
got her when they couldn't?

MR. McALLI STER: No, that's ny point. And
so nmy point is that her interests are directly contrary
to Pennsylvania's interests. So she's not stepping in
saying: | share the interests of the State; therefore,
let me articulate and argue the interests of the State.

JUSTI CE SCALIA: Well, in a -- in another
case, conceivably, the State Attorney Ceneral can
exercise his or her prosecutorial discretion not to --
not to prosecute this woman, or at |east not to
prosecute her under the antiterrorism/law that gives her
8 years. Isn't that sonmething for tﬁe State to be
concerned about? We want to have the discretion of
whet her to prosecute or not for standard crines that
have no relation to interstate commerce or any ot her
Federal power.

MR. McALLI STER:  Well, it's standard that
bot h sovereigns have the ability often to prosecute if
the definitions of crines overlap, and there's nothing
t hat prevents Pennsylvania from prosecuting her again
here.

JUSTI CE SCALI A: She wants to make the

argument that the definitions don't overlap. She wants
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to make the argunent that this is a strictly State,

| ocal crime, and that any -- any attenpt by the Federal
Governnent to convert it into a treaty-based terrorism
crime is -- is erroneous.

MR. MALLI STER: Well, in --

JUSTI CE SCALI A: That's what she's trying to
do. Why doesn't she have standing to make that
argunment ?

MR. McALLI STER: Because the | ower courts,
at least, in their defense, understood this to be a
Tenth Amendnment claim and there are reasons for that.
Now, in this Court neither the Petitioner nor the
governnment really wants to tal k about that or argue
about that. Instead, they talk abouf the petition for
rehearing en banc after the Third Circuit has deci ded
t he case.

But if you look in the Joint Appendix, pages
26 to 32 is the supplemental brief that her |awer filed
when the Third Circuit said, post-argunent: Now, wait a
m nute, maybe this is a Tenth Amendnent case and we have
a standing issue. The governnment, at that point, said:

Hey, good idea; we don't think she does have standi ng.

And she did not conme back and answer: |'m
not making a Tenth Amendnment claim Her answer is: |'m
maki ng a Tenth Anendnment claim but | have standing to
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make it.

JUSTI CE BREYER: That single sentence
doesn't seem-- I'mtrying to figure it out. It doesn't
seemto refer to just all Tenth Amendnent cl ai ns.
There's a footnote and it tal ks about no standing in
this suit.

Then if you | ook back at the | ower court
case, it seened to be referring to a particul ar argunent
where the chall engers had said the Property Clause
doesn't give authority to the governnment to pass this.
The reply was, that was true in Al abama, and the Court
said it was okay. Then the challengers say: Oh, but
Al abama agreed. And then Georgia doesn't agree. And it
was in that context that Georgia sayé it doesn't nake
any difference.

But if Georgia was going to di sagree or
agree, if that's what it turned on, we better have
CGeorgi a say whether they agree or disagree, and not have
peopl e who aren't Georgia. That's what he seens to be
saying to ne at the nonent.

If I"mright, what's conparable to that in
this case? 1|s there sonme claimthat she's naking that
It would be constitutional if they agreed in the State
and it wouldn't be if not? | don't think so. | think

she means it's constitutional irrespective.
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MR. MALLISTER. As a -- | nean, she's
arguing a | ack of power. So --

JUSTI CE BREYER: Yes. Yes. So if that's
so, then how can we take this sentence as barred?

MR. McALLI STER:  Well, | think, again, the
sentence -- | nean, if we're tal king about the sentence
In TVA barring standing in Tenth Amendnent clains --

JUSTI CE BREYER: Yes. It just says "in this
case. "

MR. McALLI STER: It says "in this case,"” but
there's no suggestion that it will -- frankly, it's hard
for us to even tell exactly what this case was in terns
of the facts. [It's a rather confusing case.

JUSTI CE BREYER: No, he éites. He gives a
footnote and you read the page and you get an idea.

MR. McALLI STER:  For that particul ar
i nstance -- and that's certainly an exanple the Court
had in mnd. The |anguage of TVA, though, is in no way
limted to that particular instance. It just says here,
there's -- if this is a Tenth Anmendnent claim there is
no standing. And that's why, | think, for 70 years the
| ower courts have westled with, what is a Tenth
Amendnment cl ain? Because TVA is there, this Court has
announced it, and if it is a Tenth Amendnent claim

there i s no standing.
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Sort of back to Justice Sotonmayor's
question, though, in terns of the third-party prudenti al
aspect of it, again, the issue is: |Is this person a
good person to assert soneone else's interests? Yes,
she has Article 111 standi ng, but not necessarily to
make every constitutional claimone mght think of. 1In
t he Tenth Anmendnent context, those clainms belong to the
States. They don't create individual rights. And in
fact, there's good reason to think the States do get
i nvol ved when they perceive actual Tenth Amendnent
vi ol ati ons.

JUSTI CE SOTOVAYOR: Coul d you just
articulate for me -- we're speaking in generalities --
what in the nature of her claim tak{ng the | abel s away,
do you think is a pure Tenth Anmendnent chall enge?

MR. MALLI STER: Well, that's --

JUSTI CE SOTOVAYOR: As | read her conpl aint,
and it's always that it's a Tenth Amendnent cl aim
because Congress and the president have exceeded their
powers in sonme --

MR. McALLI STER:  As | understand her
conpl aint, basically her argunment is that unless this
statute is authorized by sonething in Article I
section 8, the first 17 clauses, there's no power to

enact it. And that's why this case is, frankly, not
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clearly governed by Lopez or Raich or Mourrison. Those
were straight commerce power cases under section 3.

This is a treaty power case under Article Il, and she
only wants to read the first half of the Necessary and
Proper Clause, which refers to all the foregoing powers.
But it also says necessary and proper for all other
power s.

JUSTI CE SOTOVAYOR: That's -- you haven't
answered ny -- nmy question. Wy isn't that a nerits
deci sion as to whether or not the President and Congress
have the power to enact this |egislation?

MR. McALLI STER:  Well, Your Honor, in
essence, at the end of the day, it will be a nerits
guestion, but from a standing arguneﬁt, trying to define
what is a Tenth Anendnent claim-- and the point | was
trying to make, perhaps not successfully, is that she's
not saying -- well, she is sort of saying the Article I,
section 8 enunerated powers are the limts. But
frankly, they can't be the limts.

In Iight of the plain | anguage of the
Necessary and Proper Clause and M ssouri v. Holland and
90 years of this Court's precedent under the treaty
power, those powers are not limts. So she's asserting
they're limts and saying, |I"'mreally making an Article

| claim but that sinply I ets her always have standing,
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because, even in the commndeering cases, the plaintiff
can say, this is about Article I, this is not about the
Tenth Amendment. And so at sonme point the Court has to
drill down and characterize what the nature of the claim
actually is.

CHI EF JUSTI CE ROBERTS: Well, why do we have
to do that? It -- it seens to nme we've had a | ot of
di scussion this norning about whether this is an
enunerated powers claimor a Tenth Anendnent claim
They really do kind of blend together, and it seens to
me awfully difficult to put on a crimnal defendant the
responsibility to decide whether this is going to be an
enunmer ated powers claimor this is going to be a Tenth
Amendnment claim The basic principlés do kind of nerge
toget her, and why does it make -- again, why does it
make that nmuch of a difference and why do you put the
burden on the defendant to parse the claimone way or
anot her, since | assune they can make pretty nmuch all
t he same argunents under an enunerated powers -- under
t he enunerated powers cl ause --

MR. McALLI STER:  Well --

CHI EF JUSTI CE ROBERTS: In an enunerated
powers argunent.

MR. McALLI STER:  In an enunerated powers

case, yes. The problem-- | think the difficulty with

43
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

this case is it's unusual and that there -- until its
reply brief in this Court, the government had not relied
on the comrerce power. |In fact, the government had said
t hroughout: This is a treaty power case, treaty power
case. Even at the oral argunment in the Third Circuit,
t he judge said, couldn't we decide this on the basis of
the treaty power? Wuldn't -- or the comrerce power --
woul d not that be the easy route? And the governnent
| awyer said, no, that would be the hard route; you need
to decide it on the basis of the treaty power.

So | agree in a Lopez kind of case that,
really, that's where the Court has often said it's just
mrror image. |If the comrerce power doesn't go that

far, then by definition it's reserved under the Tenth

Amendnent. But here, it's a treaty power case. It's
not an Article |, section 8 --
JUSTI CE KAGAN. M. MAIlister, | guess |

don't understand why that makes a difference. The
Necessary and Proper Cl ause says "foregoing powers" and
It says "other powers." This happens to be a case where
Congress is acting under the other powers part of the
Necessary and Proper Cl ause, but the question in either
event is the extent of the Necessary and Proper Cl ause
and what it allows Congress to do.

So in -- in that sense, whether it's a
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treaty power case or not a treaty power case just
doesn't matter. It's all a question of what Congress's
scope of authority is under the Necessary and Proper

Cl ause.

MR. McALLI STER:  Well, | would disagree
sonewhat, Your Honor, respectfully, that -- her argunent
about the Necessary and Proper Clause | don't think is
that this -- this -- she's not arguing the statute is an
irrational or unreasonable way to inmplenent the treaty
obligations of the United States. \What she's arguing is
that the treaty power itself does not give Congress the
power to enact section 229 unless, in essence, you don't
need the treaty, because you already have the power, the
gover nnment does, under the first 17 élauses of Article
|, Section 8.

So, yes, the Necessary and Proper Clause is

the connection here to Article |, Section 8, but it's a
m ni mal connection, and -- and she's not arguing sort of
the -- - the -- | don't think, the Constock kind of

argunent that this isn't tied to, rationally, to sone
sort of articul ated power.

The governnent clearly has power to enter
treaties under Article Il, section 2, and so that to ne
IS the distinguishing feature fromall those other

Article I, section 8, cases. This -- | agree; | don't
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think I could stand up here and -- and try to argue to
you this is a true Tenth Anmendnent case if, in fact,
this had been litigated as a commerce power case al

al ong.

JUSTICE ALITO [|'mnot sure I -- |'mnot
sure | understood what you just said. Are you saying
that -- that she is arguing that Congress does not have
the power to enact legislation that's necessary and
proper for the inplementation of treaties, but only for
the making of treaties; that she's making that argunment
that's been made by sonme academic witers?

MR. McALLI STER: No, |I'mnot sure that's
what | nmeant to say, Justice Alito. Wat -- what | was
trying to say is her argunent is not\-- well, | think
her argunment is in essence a challenge to the treaty
power. It's one step renoved, but it is a challenge to
the treaty power, because she says the statute has to be
based on something in Article |, section 8, first 17
clauses; and if it's based on sonething there, then the
treaty power adds nothing to Congress's ability to enact
| egi slation; and that's inconsistent with the plain

| anguage of the Necessary and Proper Cl ause, the fact

that the treaty power is in Article Il, not in Article
|, section 8.
And so under her view of the world -- as |
46
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understand it; I"msure M. Clenent will correct me if
' mwrong about ny understanding -- is that really you
don't need a treaty, the treaty doesn't add anyt hing.
mean, it may be the reason that Congress decides at this
point in time to enact section 229. But | believe, as |
under st ood her argunment, if it has the comrerce power to
do it, United States never entered -- needed to enter a
treaty in order for Congress to enact section 229. So
i n other words, as | understand her argunent, the treaty
power adds nothing to the donmestic |egislative authority
of Congress.

JUSTICE GINSBURG. M. MAllister, have you
found any case other than this one where a crim nal
def endant was held to have | acked sténding to chall enge
a statute under which the defendant was prosecuted?

MR. McALLISTER: Not in this Court, Justice
G nshburg, but there are exanples in the circuits, a few.
There are exanples fromthe Eighth Circuit, fromthe
Tenth Circuit involving crimnal prosecutions where the
Court characterized the claimas a Tenth Amendnent cl aim
and said, in light of TVA, the crim nal defendant does
not have standing to nmake that claim So there are
exanples in the lower courts. |'mnot aware of an
exanple in this Court.

And | would say this, too, about the --
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there's sonme argunment about the separation of powers
cases in which the Court has typically all owed

i ndi viduals to make that claim Again, because we're
tal ki ng about prudential rules and third-party standing,
or at least |I'mtal king about that, one prudenti al
consideration is in those cases, whether it's Chadha,
whether it's Clinton v. New York, the recent Free
Enterprise case, the Federal Governnment is always very
much present. It nmay be representing the defendant in
those cases, it may sinply intervene or cone in as an
am cus, it gets notice if the Federal statute is
chal | enged as being unconstitutional.

The difference in the Tenth Amendnent
setting is there's no mechani sm praétically, to notify
the States or solicit the States for their interests.
Soneone's raising this claimthat says the government is
i ntrudi ng on your sovereign interests; there's no
mechanismto allow the States. Now, if -- if States are
aware of it and conme and ask to file an am cus, perhaps
t hey would be allowed to, but there's no nmechani smt hat
ensures --

JUSTI CE SOTOVAYOR: Isn't that an issue for
a civil lawsuit as opposed to a crimnal one? Because
all that would happen in a crimnal suit is that the

defendant's convicti on woul d be undone, but that doesn't
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nmean that the State is bound in sone way. The State
wasn't a party to the crimnal action

MR. McALLI STER: Well, the State isn't a
party, but what gets said in those cases about the scope
of the State's prerogatives vis-a-vis the Federal
Governnent could well be brought to bear in other cases
I n other settings, commandeering cases.

Agai n, the concern in the third-party
standing case is that you're not actually a party, but
sonmeone el se is making argunents in a sense on your
behal f. They | ose, because perhaps they don't know al
of the argunents they should be making or they don't
articulate themthe way the State does -- there's still
stare decisis effect of those decisidns on the States.

JUSTI CE SOTOVAYOR: Well, there's two things
that could happen. One is that if the State |oses, then
-- and it doesn't want to lose -- it passes its own | aw.
O if it wins, if the case is as stated below, it just
|l ets the status quo go. | still don't understand what
the long-terminjury to the State is or could be.

MR. McALLI STER:  Well, | guess again, and
maybe |' m m sapprehendi ng, but the long-terminterest is
a -- is a decision, say in the crimnal case, that says,
no, this doesn't intrude on the State's sovereignty, is

there as a matter of stare decisis. So if in alater
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case the State wants to in fact assert that this
particul ar statute does intrude on our sovereignty, it's
not that they can't necessarily raise the claim but
they will confront contrary precedent that the State
never had a chance to -- to voice its opinion or its
views at the tinme the issue was bei ng adj udi cat ed.

JUSTI CE KENNEDY: Your underlying premse is
that the individual has no interest in whether or not
the State has surrendered its powers to the Federal
Governnment, and | just don't think the Constitution was
framed on that theory.

MR. McALLI STER:  Well, Justice Kennedy, |
don't know that | would say they have no interest, but |
am-- | guess the prem se I'n1assert{ng is they do not
necessarily get to assert the Tenth Anendnent cl ai m of
the States. New York v. United States, for exanple, was
a case where the State initially said we're not
concerned about this regulation, and then changed its
m nd; and the Court in New York said States don't waive
t hose Tenth Anendnent rights; States can then -- can
change its mnd and bring a suit, and there's no
i ndi cation --

JUSTI CE SCALI A: But it does -- it does
assume, as Justice Kennedy said, that the reason that is

there in the Constitution is only for the benefits of
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the States, and not for the benefit of the people in the
States. So if a State chooses to give it away, the --

t he individual has -- has no standing. You say it's
third party, we're raising the States' rights. | think
what the other sides is arguing; this is not a right of
the States, it's a right of the individual to have the

State take charge of certain matters and the Federa

Governnent take charge of other matters. | don't see
why that's any different froman Article |, section 8
claim

MR. McALLI STER: Well, and that's a
conclusion the Court can reach. But what -- what the
Petitioner's position essentially holds is that there's
never a question of third-party standing for any claim
under the Constitution, basically, not the kind I'm
tal ki ng about; and that no clains are limted to certain
categories of litigants.

JUSTI CE SCALI A: There -- there's a question
of causality, so sone of themw !l -- will not be valid
because you can't show that the -- that the State was
coerced into doing sonething and therefore you can't
show that the violation of the Constitution caused your
I njury.

MR. McALLI STER:  And that's -- but you're

tal king now really the causality; that's an Article |11
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inquiry. And again, what I'mtrying to talk about is

separate, the next step, the prudential third-party

standi ng. And |
standing is just

of powers, Tenth

think Petitioner's viewis third-party
out the wi ndow, whether it's separation

Amendnment, anyt hi ng.

CHI EF JUSTI CE ROBERTS: Thank you, M.

McAl i ster.

MR. McALLI STER:  Thank you.

CHI EF JUSTI CE ROBERTS: M. Cl enent, you

have four m nutes remaining.

REBUTTAL ARGUMENT OF PAUL D. CLEMENT

ON BEHALF OF PETI TI ONER

MR. CLEMENT: Thank you, M. Chief Justice.

Just

a few points in rebuttal. First of

all, one reason not to carve out a special rule for

commandeering clainms is that not all commandeering

claims are created equal. M. Dreeben raises the

commandeering claimthat has been litigated in the

cont ext of SORNA,
know t he details

valid commandeeri

the sex registration act. | don't
of that enough to know whether that's a

ng claimor not, or whether there's a

redressability problemin that particular case. But I

can certainly i mgi ne a commndeering case, a Federal

statute that purports to commandeer |ocal prosecutors to

prosecut e Federal

crimes, where there would be no
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standi ng obstacle; and the problemis right now the
| ower courts aren't resolving the standing issue in the
SORNA chal | enges based on a careful analysis of Article
Il standing, redressability or prudential standing, for
that matter. They're resolving those challenges with a
sinple citation to Tennessee Electric and let's nove on,
and that's really what shoul d stop.

A second reason that you should not try to
carve out commandeeri ng cases as bei ng sonehow t he
resi duum of the Tennessee Electric dictumis because
Tennessee Electric says nothing about commandeeri ng
cases. It just talks broadly about Tenth Amendnent
cases. You know, we can disagree or agree; it's kind of
hard to figure out what the nature of the claimwas in
Tennessee El ectric.

| don't think it was really nuch different
fromthe claimthat we're raising here, which is in
Tennessee Electric they said, well, if the Federal
Governnent gets to regul ate power, what's |left of
State's traditional prerogative to regulate the price
for power.

Here is if the Federal Governnment can go in
and prosecute you for putting vinegar in your neighbor's
gol dfi sh bowl, what's left of |ocal |aw enforcement. |

think they're very simlar argunents. But whatever else
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is true, | just don't think Tennessee Electric linmted
Itself to commandeering clains in any way that would
all ow you to say that M. Dreeben refers to the enduring
force of Tennessee Electric. Wth all due respect, |
don't think Tennessee Electric has any enduring force.

The central holding of this decision was
overruled. The further you go in the decision the |ess
satisfying it is. If you go all the way to reading the
Georgia Power case cited in footnote 27 as Justice
Breyer has done, and you | ook at the role of consent of
the States, it turns out in the district court opinion,
that's in the nerits section of the opinion.

The Court's already held contrary, actually,
to the holding of Tennessee EIectric\that the utility
conpani es there had standing. So what you see is, you
know what happens if you apply the legal interest test,
you hopel essly conflate the nmerits and the standi ng
gquestion. That's kind of happened today in oral
argument. That's a bad approach. The Court was ri ght
to get rid of it in canp, and it should perfect the canp
deci sion by saying this sentence no | onger survives.

Two other m nor points. One is on the
Commerce Clause, | think Justice Alito shows why the
Government was right never to nmake that argunment bel ow,

but I do think it's inmportant that if this Court says
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anyt hing about the Comrerce Cl ause issue, it doesn't
sonehow reinject it in the case in a way that would not
allow us to argue that it has been clearly waived in the
Third Circuit. The Governnent gets to confess air, it
doesn't get to confess, oh, actually, we have a better
argument to defend the statute that we've never raised
before. Plain error should be a two-way street, and

t hey should not be allowed to sneak the Conmerce Cl ause
back into the case at this |ate stage.

Finally, there is no difference between the
separation of powers case and the Federalismcase. The
best exanple of that is this Court's Free Enterprise
Fund case. When it wants a case to cite for the
proposition that the Executive Brancﬁ cannot wai ve or
acqui esce in a separation of powers violation, because
t he separation of powers is there to protect the
I ndi vi dual, what does it cite? New York against United
States. Please reverse the decision bel ow

CHI EF JUSTI CE ROBERTS: Thank you, M.

Cl ement .

M. MAllister, this Court appointed you to
brief and argue the case in support of the judgnment
bel ow, you have ably discharged that responsibility for
which we are grateful.

The case is subm tted.
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(Wher eupon, at 11:19 a.m,

above-entitled matter was submtted.)
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