10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

I N THE SUPREME COURT OF THE UNI TED STATES
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argument before the Suprene Court of the United States
at 10:15 a. m
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PROCEEDI NGS
(10: 15 a.m)

EF JUSTI CE ROBERTS: We will hear

argument first this morning in Case 09-10876,

Bul | com ng v.

M .

New Mexi co.

Fi sher.

ORAL ARGUMENT OF JEFFREY L. FI SHER

MR.

ON BEHALF OF THE PETI TI ONER

FI SHER. M. Chief Justice, and may it

pl ease the Court:

The text, purpose, and history of the

Confrontation Clause make it clear that the prosecution

cannot

i ntroduce one person's testinonial statenents

t hrough the in-court testinony of soneone el se. Thus,

having held in Mel endez-Diaz that a | ab analyst's

statenments in a forensic |ab report are testinonial,

this is an easy case.

The State violated the Confrontati on Cl ause

by introducing |ab analyst Curtis Caylor's statenents in

a forensic lab report without putting himon the stand.

The New Mexico Suprene Court resisted this analysis,

straightforward as it is, on the ground that

M .

Bul | com ng,

as the defendant, had the opportunity to

Ccross-exam ne a substitute or a surrogate w tness,

M .

Razat os.
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But a surrogate w tness procedure violates
all four conponents of the right to confrontation. It
quite obviously violates the defendant's right to have
the witness testify in his presence, in the presence of
the jury so the jury can observe it, and under oath, as
happened in this case.

JUSTI CE G NSBURG. M. Fisher, when you say
"in the presence,” do you -- do you nean it necessarily
must be in the courtroom or would a video-conferencing
set-up be perm ssible so that the technician or the
anal yst could testify fromthe |lab, rather -- but it
woul d be screened in -- in the courthouse?

MR. FISHER: Well, the default rule under
the Confrontation Clause is in preseﬁce, in the
courtroom Now, in Maryland v. Craig, this Court held
in a child witness setting -- of course, very different
than this case -- that closed-circuit TV would be
perm ssible, and |I believe, you know, in a future case,
if the State perhaps nmade sone sort of show ng that the
| ab anal yst couldn't cone to court for sone reason, and
certainly if the defendant stipul ated, and maybe even if
t he defendant didn't stipulate, a court could
accommodate - -

JUSTI CE GI NSBURG:. The defendant didn't give

his consent, so we don't -- that's not a concern, but

4
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let's -- let's suppose defendant doesn't stipulate. 1Is
this adequate to neet the Confrontation Clause?

MR. Fl SHER: | don't think it would be
adequate, Justice G nsburg, with at | east sonme -- absent

at | east sonme show ng of unavailability of the w tness

or -- making the witness unable to conme to court.

Now -- now, there is an am cus brief in the
case, | believe, that suggests sonme flexibility that
trial judges m ght enploy in -- in accommodating | ab

anal ysts' schedul es.

JUSTI CE SCALI A:  \What about police
wi tnesses? What about not requiring the officer who --
who took the confession or who witnessed the all eged
crime -- not requiring himto appear\because he's busy?

MR. FISHER: Well, that's never been --

JUSTI CE SCALIA: Can't make it. He's out on
the beat. So can we have hi m appear by television?

MR. FISHER: That's never been the rule,
Justice Scalia, and | don't think there would be a need
to --

JUSTICE SCALIA: Why -- why is a lab
technician different?

MR. FISHER: | don't think -- | don't think
one is, and you don't have to reach that in this case,

because the State never attenpted to make any show ng

5
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that M. Caylor was unavail able for any reason. This --

CH EF JUSTI CE ROBERTS: M. Fisher, what if
you had two people doing this procedure? They're
sitting in, you know, chairs right next to the other.
The one, you know, takes the blood sanples fromthe
vials, puts themin another vial, and puts the al um num
stuff on and crinps it. The other one then takes the
vials and puts themin the machine and runs it. Do you
have to have both of themtestify?

MR. FISHER: Only if the State wants to
present statenents from them both.

CHI EF JUSTI CE ROBERTS: No, they want to --

MR. FI SHER: They both --

CHI EF JUSTI CE ROBERTS: fhey want to present
the results of the blood analysis --

MR. Fl SHER: | think --

CHI EF JUSTI CE ROBERTS: -- the numbers the
machi ne spits out.

MR. FI SHER: | think in that scenario, if
bot h people were there for the whole thing, the State
coul d have either one of themtestify. What the State
couldn't do --

CHI EF JUSTI CE ROBERTS: Even though one --

MR. FISHER: -- and this is the rule --

CHI EF JUSTI CE ROBERTS: Even though one

6
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didn't do it? Even though the question is going to be,
did you put the alum numon and crinp it, and the answer
is going to be, no, Joe did it; he sits right next to
me?

MR. FISHER: That's right. The
Confrontation Clause is a purely procedural right, M.
Chi ef Justice.

CHI EF JUSTICE ROBERTS: [I'msorry. That's

right. Does -- do they both have to testify, then, or

not ?

MR. FI SHER: They do not have to. The
Confrontation Clause is a purely procedural right. It
all depends on what -- whose statenments the State wants

to introduce. So, if the State is sétisfied to prove
its case by having sonebody testify, saying, | watched
the thing go into the machine and | watched this result
cone out and | saw that it wasn't tanpered with and it
was M. Bullcomng' s sanmple, then that would be fine.
And in fact, what sone |abs do --

JUSTI CE KENNEDY: | -- | don't understand
that. How is that any different than the supervisor of
the | ab saying, | know what these people do, | -- |
watch them on a day-to-day basis, and they performtheir
work correctly?

MR. FI SHER: Again, the question, Justice

7
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Kennedy, is not who the State has to bring in. The
question is whose statenents the State wants to

i ntroduce. Here, the State wanted to introduce

M. Caylor's statenents, and so it therefore needs to --

JUSTI CE KENNEDY: \What the State wanted to
introduce is the result of the exam and the Chief
Justice gives you the hypothetical. Say, two people are
necessary for the exam You say only one has to be
there if both saw it?

MR. FISHER: If only -- if the State is only
i ntroduci ng one person --

JUSTI CE KENNEDY: But it -- but it's hearsay
as to what the first person did with -- with crinping --

MR. FISHER: | don't -- \

JUSTI CE KENNEDY: -- crinping the thing.
It's not direct testinmony fromthat person. You didn't
say, are you experienced in crinmping? Did you use your
ri ght hand or your left hand? 1|s there a danger of
spillage? And so on. All that is beyond the ability of
the defense to ask.

MR. FI SHER: No, | -- Justice Kennedy, |
don't think it's hearsay. It's sinply being an
eyewi t ness and saying: Here's what | watched. |
wat ched this person put it into the machine, and this is

the result that | saw conme out.

8
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Now, again, the only question is whose
statenents the State wants to introduce. By all neans,
M. Chief Justice and Justice Kennedy, if the State
wanted to introduce statenments from both of the |ab
anal ysts who worked together on the case, they would
need to bring themboth in, but if they only want to
I ntroduce one lab --

JUSTI CE SCALIA: The State takes its
chances, right? | nean, as to how nuch it has to bring
in, in order to persuade the jury?

MR. FISHER: That's right. That's the
decision the State nakes in every case, whether it be
multiple police investigators, nmultiple eyew tnesses,
or -- \

JUSTI CE KENNEDY: You al ways take your
chances with a business record. That's a given, of
course. O course, the State takes a chance with the --
with the adm ssion of any adm ssi bl e hearsay testinony
that the jury will be -- that you'll naeke the argunment
to the jury that you should discount it if the person
isn't there. That's always true.

MR. FISHER: |'m not sure | -- | disagree
w th anything you said, but the rule of the
Confrontation Clause applies to a particul ar kind of

statenments, testinonial statenments. And our rule today

9
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and the one that resolves this case is, if the State
wants to introduce a witness's testinonial statenments,
it needs to bring that witness to court.

Now, footnote 1 in Melendez-Diaz --

JUSTI CE KENNEDY: Now, | take it it's a
testinonial statement that this blood that was taken at
t he hospital was the blood of the defendant. That's a
testinonial statenment?

MR. FISHER: Yes, | believe it would be,
Justi ce Kennedy.

JUSTI CE KENNEDY: And so | assune that in
this case, the nurse and the police officer were both
present .

MR. FI SHER: Yes, and, iﬁ fact --

JUSTI CE KENNEDY: But | assune under your
position, you could not have a record show ng that
the -- the nurse withdrew the sanple at 10: 08 p.m on
such-and-such a date and that she followed the regul ar
procedure. That would be insufficient if the State
wanted to introduce just a certificate or just -- just
that record?

MR. FISHER: | think that's what footnote 1
i n Mel endez-Di az says. |If the defendant wants to
chal l enge the chain of custody, then the State needs to

bring in the witnesses. Now, | think it's an

10
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interesting fact in this case, and it shows why t hat
rule isn't so --

JUSTICE ALITO. Well, that's not -- | don't
think that's what Mel endez-Di az' footnote 1 says. It
says that the State may be able to prove chain of
custody by testinony other than the actual individuals
who handl ed the sanple, and then it has to take its

chances as to whether the trier of fact is going to

believe -- is going to believe that. 1Isn't that right?
MR. FISHER: | think that's right. | think
what footnote 1 says is the defendant -- when the State

chooses whose testinony it wants to introduce, the

def endant has the right to insist that that be done

live.
JUSTI CE KENNEDY: It does -- it does not --
JUSTI CE SCALI A: Does not Mel endez-Di az al so
say that if the defendant wants to challenge the -- the

chain of custody, the State can adopt rules that
requires the defendant to assert that challenge or his
Intention to make that challenge, or his intention to
make that challenge, prior to the trial so that the
State will know whether it has to introduce any live
testi nony?

MR. FISHER: O course, that's correct under

t he notice and demand regi nes that Mel endez-Di az

11
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approved of. And the Public -- the PDS brief in this
case showed that many States do use those regines. Now,
Justice Kennedy, | did want to --

JUSTI CE KENNEDY: But the chain -- the chain
of custody does involve a testinonial statenent that
this is the blood, that I took it out at 10:05 p.m on
Saturday evening. That's a testinonial statenent. |It's
t he defendant's bl ood.

MR. FISHER: Yes, it can, Justice Kennedy,
but chain of custody is proved by live w tnesses every
day in -- every day in courtroons across the country --

JUSTI CE BREYER: But it's not just --

MR. FISHER: -- long before Mel endez-Di az or
Cr awf or d. \

JUSTICE BREYER: It's not just chain of
custody. | think the Chief Justice is trying to get at

this problem or I am Lab technician Jones |ooks at a
vial, and it's blue. She says to Smth, "it's blue."
Smith turns a | ever on a machine to B.

Jason sees the B and goes into court -- you
make himgo into court; that's our case. And what |
wonder is, is the defendant now entitled to the
follow ng instruction: Jury, because he's in court, he
can say that the machine read B, but that proves nothing

about the vial, nothing. Al it proves is what sonmeone

12
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said in the | aboratory to another person, and those two
people aren't in court.
Now, that's -- you see, that's the problem
| think, of the internediate step. 1'd either like to
be told I'"m wong about that, you don't have to have
them or explain whatever you'd |ike.
MR. FISHER: |If | understand your
hypot hetical correctly, | think that if the defendant
wanted -- the defendant can certainly nake that argunment
to a jury, and the defendant, if he wanted to insist --
if the prosecution wanted to tie the results -- let's
bring it back to the facts of this case -- wanted to tie
the .21 to M. Bullcom ng by saying that was
M. Bullcom ng's sanmple, then they'd\need to bring
somebody into court if the defendant insisted upon it.
But the one thing | want to add is that the
Publ i c Defender Service brief mkes clear, and the facts
of this case make clear, it's going to be very rare that
a defendant wants to do that. The defendant in this
case wanted to stipulate to the nurse's bl ood draw and
that it was his blood that was drawn in the hospital.
It was the State that insisted on putting her on the
stand. It happens in courtroons all across the country.
JUSTI CE KENNEDY: Well, but if you want to

tell us, don't worry, it won't happen, | think that's an

13
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unaccept abl e argunent. You're saying the defense has
certain rights, and we have to presune there is a

def ense attorney who's going to afford his client every
right the Constitution has. So the fact that we're not
supposed to worry because it won't happen very often is
(a) it seenms to me, an unlikely hypothetical; and (b) it
seens to ne, irrelevant to your argunent.

MR. FI SHER: Well, Justice Kennedy, | wll
gladly accept (b) if we want to say that consequences
are irrelevant, because | think that's what -- the Sixth
Amendment is what it is, but I think the only thing I
would add is that all | can say is, enpirically, in the
States that have followed the rule we advocate today,
| ong before Crawford or Nblendez-Diai, it sinply is a
manageabl e burden. |'mnot saying it's no burden. But
it is a thoroughly manageable --

JUSTI CE SCALI A: M. Fisher, | thought -- |
t hought the Court put this worry behind us in Crawford.
Wasn't the same worry raised in Crawford?

MR. FISHER: Well, | think it was raised
even nore pointedly in Mel endez-Di az when it cones to
| ab analysts. | think in both places the Court, yes,
set that aside.

JUSTI CE SCALI A: Said, yes, it may be

sonet hing of a risk, but the States have nmanaged it in

14
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t he past, and there's no reason to think they can't
manage it in the future.

MR. Fl SHER: | think that's what
Mel endez-Di az --

JUSTI CE SOTOVAYOR: Counsel, there are
different types of hearsay involved here or different
types of statenents. There's the report itself, which
was Exhibit 1 that was introduced, and it has certain
certifications by the analyst, that he foll owed certain
procedures, et cetera. |'massumng that you're
claimng that those -- those are the Confrontation
Cl ause violations, that exhibit itself, because it is
attesting or certifying to sonething.

MR. FI SHER: Yes.

JUSTI CE SOTOVAYOR: The witness is not at
trial here

MR. FISHER: Yes, M. Caylor's
certifications in this -- in the lab report, not only
that the blood -- that the blood had a .21 bl ood al cohol
content, but also that --

JUSTI CE SOTOVAYOR: Well, that's where |

want - -

MR. FI SHER: Oh, but --

JUSTI CE SOTOVAYOR: That -- the "also" is
what | summarized in saying that he followed certain

15
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procedures, that it was in accordance with |aw, et
cetera.

MR. FISHER: And also that it was
M. Bullcom ng's blood sanple and that the sanple had
not been tanpered wth.

JUSTI CE SOTOVAYOR: Ri ght.

MR. FISHER: That's the totality of the --

JUSTI CE SOTOVMAYOR: All right.

JUSTICE ALITO. But as to those persons
who - -

JUSTI CE SOTOVAYOR: Now -- if | mght just
finish my question.

JUSTICE ALITO. Okay. Go ahead. Yes.

JUSTI CE SOTOVAYOR: Let'é assunme that the
raw data, the graphs that were made, were reviewed by a
separate witness, and he reviewed the data and says,
this data shows that the blood | evel concentration was
.21, or two-point whatever it was. Wuld that violate
t he Confrontation Clause, using the raw data itself?

MR. FISHER: | want to be clear that raw --
by "raw data,"” you nean the printout froma machine?

JUSTI CE SOTOVAYOR: The printout fromthe
machi ne.

MR. FISHER: It's used a few different ways
in the briefing.

16
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JUSTI CE SOTOVAYOR: That wasn't introduced
here; am 1 correct?

MR. FISHER: It was neither -- it was not
i ntroduced, and there's nothing in the record to show
that M. Razatos even reviewed it.

JUSTI CE SOTOVAYOR: All right. But let's

assume - -
MR. FISHER: So what he did is just read the
report.
JUSTI CE SOTOVAYOR: Let's assunme he just
took the raw data at trial. | know we now have a chain
of custody, and soneone will have to prove that this is

the data related --
MR. FI SHER: Right.
JUSTI CE SOTOMAYOR: -- to M. Bull com ng.
But if that expert then read that data and testified
that this was of a certain anmount or percentage of
al cohol, would that violate the Confrontation Cl ause?
MR. FI SHER: Probably not. Provided, as you
say, the chain of custody had been either properly
proved or stipulated to, | think an expert could take
the stand and say, |'mlooking at a graph, and here's
what the graph shows ne. Now, you m ght get into --
JUSTI CE GINSBURG. And that's what -- that's

t he New Mexico Suprene Court suggested, didn't they?

17
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They said bring the printout fromthe gas -- whatever --
chromat ograph, and then have an expert who was not the
one who certified -- it was not Caylor -- but that
here's the graph that came out of the machine, and this
is the way this process operates.

| -- in your answer to Justice Sotomayor,
did you nean to agree with the New Mexico Suprene Court
when they said printout plus an analyst who didn't do
this particular run but knows how the process works?

MR. FI SHER: No, Justice G nsburg. |'m
certainly not here today to agree with the New Mexico
Suprene Court. \What they said doesn't -- doesn't make
any sense in this case because (a) the printout was

never introduced into evidence or |ooked at, and (b) it

would matter a great deal -- and this is how | continue
my answer. It mattered a great deal what was on the
printout. |If the printout is nothing nore than a graph,

then | don't think you can say that's a testinoni al
statenment. If a printout comes out of a machine that
al so says at the top bl ood sanple was Donal d
Bul l com ng's, here's the test that was run, et cetera,
those may well be testinonial statenents that the
anal yst triggered the machine to spit out.

So the Fourth Circuit has westled with this

i ssue in the Washi ngton case, and you can -- you can

18
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| ook at the majority and the dissenting opinions in that
case. | think that the question would arise in that
scenario, if the graphs were -- if the machine printouts
were introduced into evidence, the question would be,
are the machine printouts testinonial? And to the
extent they are, you' d have the sane problemin this
case. To the extent they are not -- as the Fourth
Circuit suggested, at least to sonme degree they may not
be -- then you don't have a --

JUSTI CE SOTOVAYOR: \What part --

MR. FISHER: -- Confrontation Cl ause
probl em

JUSTI CE SOTOVAYOR: \What part do you see as
testinmonial or not? What can an outéide expert | ook at?

MR. FISHER: | think an expert can | ook at

anything. The only question is what's introduced into

evidence. There's no -- there's no Confrontation
Cl ause --
JUSTI CE SOTOVAYOR: Well, | -- that --
MR. FISHER: -- barring an expert from

revi ewi ng what ever he wants.

JUSTI CE SOTOVAYOR: There's two different
I ssues: one, what can be introduced into evidence,
which is the reports thenselves; and what can he or she

testify to is a different question. That's a form of

19
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evidence. And so that's the line I"mtrying to get you
to describe for me, which is, when does that testinony
become a violation of the Confrontation Clause?

MR. FISHER: In one of two scenarios,
Justice Sotomayor, the first which is the scenario we
have in this case, when the report is introduced and
it's testinmonial. The second --

JUSTI CE SOTOVAYOR: Let's assune the
hypot hetical | proffered.

MR. FI SHER: The second is that it's not
i ntroduced. Then you have a Confrontation Cl ause
violation if the expert -- and this is the words nmany
| ower courts have used -- is a nmere conduit for

i ntroducing the out-of-court testinonial statenent.

So --

JUSTICE ALITO. Could we break this down in
-- in this way? | see three things that the -- three
statenents that the -- the State was attenpting to -- to

prove. The first was that the sanple that was tested

was the sanple that was taken from the defendant.

Second was that the standard procedures were followed in

this case, and the third was that the result was .21.

Woul d you agree with that? Those are the three things?
MR. FISHER: | think there's one other

thing, Justice Alito, which is that the sanple had not

20
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been tanpered with --

JUSTICE ALITO. Al right.

MR. FISHER: -- or contam nat ed.

JUSTI CE ALITO. That the sanple had not been
tanpered with. Now, as to the first three, in other
wor ds, everything other than the results, could the
State prove those things w thout having -- sinply by
i ntroducing testinony regardi ng the way things were
generally done in the lab, and ask the jury to infer
that the general procedures were followed in this
particul ar case?

MR. FISHER: | think that would be a
question of State law, Justice Alito.

JUSTICE ALITO It mouldﬁ't be a
Confrontation --

MR. FISHER: It wouldn't be a Confrontation
Cl ause questi on.

JUSTICE ALITO. Al right. Now, in this
case, as | read the record, it seens to ne that's what
t he prosecutor was attenpting to do. This is on page 50
of the Joint Appendi x. The analyst is beginning to
testify, the second answer on page 50: So what we do is
we will get the sanple in the mail, et cetera.

The anal yst is beginning to testify about

standard | ab procedures, and then defense attorney says,

21
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"Your Honor, |I'mgoing to object to what's done in the

status quo." | take that to mean what is generally

done. "I don't object to what was done in this case.”
So the defense attorney is preventing -- is

objecting to the prosecution's attenpting to discharge
its responsibility with respect to those first three
propositions through testinony about standard
procedures, and is insisting that the anal yst provide
the testinony that you say was a violation of the
Confrontation Clause; nanely, testifying as to what was
done in this particul ar case.

MR. FI SHER: Justice Alito, | think if you
| ook earlier in the Joint Appendix, | believe it's at
page 40, where the State for the firét time says we're
going to put M. Razatos on the stand instead of M.
Caylor, there's a -- there's an objection there as well
t hat says you can't then put the docunent into evidence
that M. Caylor wote if he's not going to be on the
stand. That's the critical objection here.

Now, you're right, there's nothing wong
with M. Razatos having taken the stand in this case,
there's nothing wong with him having described typical
procedures in the lab. | think the objection you're
pointing was to the one that said -- again, as far as

the State | aw objection, saying he can't testify to
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sonet hi ng he doesn't have personal know edge about,

which i s whether the procedures were followed in this

case. But M. -- M. Razatos could certainly take the

stand and testify to -- to general procedures.

But at

page 54 and 55 of the Joint Appendix, he -- he sinply

reads the report's results.
And so you have two Confrontation C

violations, really. You have the report being

ause

i ntroduced in the first instance, and then you have --

believe it's at 54 and 55 of the Joint Appendi X.

You

have the prosecutor asking M. Razatos, what was the

result? He says the result was .21. As the State

itself says at page 58, note 15 of its brief, there was

no i ndependent anal ysis being applied there. Al

| M.

Razat os was doing was repeating and giving the jury the

concl usions that M. Caylor had reached.

JUSTI CE ALI TO But if the -- if the machine

had expelled a piece of paper that said .21, that pie

of paper would not be a -- introduction of that

pi ece of

paper, the contents of the piece of paper, would not

a violation of the Confrontati on Cl ause?

MR. FISHER: |If it said nothing nore than

ce

be

the .21 com ng out of the machine, | think probably not.

Now, judge Mchael in the First Circuit would di sagree;

and so that's an issue that's not in this case,
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t hink you coul d debate whether that should -- even that
shoul d be consi dered hearsay of the operator.

JUSTICE ALITO. Well, how can -- how can you
debate it? The purpose of the Confrontation Clause is
to allow cross-exam nation. How are you going to
cross-exam ne the machi ne?

MR. FISHER: Well -- well, the question that
woul d arise there would be whether the .21 should be
treated as M. Caylor's statement. Let me -- if | give
you two hypotheticals, maybe it explains. On the one
hand, | don't think anyone would claimthat a time stanp
on a fax machine, for exanple, is a human statenent.
It's a machine statenent, and so therefore it can't be
testinmonial. On the other hand, if éoneone types out an
affidavit on a word processor and hits print, you can't
say, well, that's the machine tal king, not the human.

So the question arises in the |ab context
whet her a .21 or anything el se that cones out of the
machi ne has enough human influence that it ought to be
treated as the -- as the person's statenent.

Now, you don't have to resolve that in this
case, and what's inportant to enphasize is that that
hypot hetical of the .21, even though the State would
like it to be this case, is really mles away for the

reason you said, because the State proved a | ot nore
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than .21 by M. Caylor's |ab report, and that's why
t hese hypotheticals | think are inportant.

JUSTICE ALITO. But all of those other
t hings could potentially be proven by indirect evidence,
by establishing standard procedures and asking the jury
to infer that the standard procedures were followed in
this case. They mght -- they m ght believe that; they
m ght not --

MR. FISHER: The State could --

JUSTI CE ALITO. They m ght make the
i nference; they m ght not.

MR. FI SHER: The State coul d nmake t hat
choice, but it would be a considerably weaker case,
Justice Alito, not just because they\mnuldn't have
anyone saying that the procedures were actually foll owed
in this case, but also in this case it would be a far
weaker case because they'd have somebody on the stand
who woul d now be subject to cross-exam nation as to why
he had been recently put on unpaid | eave.

JUSTICE ALITO But as to this case, didn't
t he defendant actually testify that he was drunk at the
time of -- at the tinme when the bl ood was extracted? He
took the stand and he testified that after the accident
he went off into the woods and he canme upon peopl e who

wer e drinking vodka and he drank, they drank -- what was
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it -- a gallon of vodka together, and then he went back
to the scene and his bl ood was tested?

MR. FI SHER: That was --

JUSTICE ALITO Isn't that correct?

MR. FI SHER: That was his defense, Justice
Alito, and here's why the lab report is still inportant,
t hough. Because you're right, he did admt he was
drunk. But renmenber, he was not convicted sinply of
DU ; he was convicted in New Mexico | aw of aggravated
DU . And to have aggravated DU you need to have up to
a .16 bl ood al cohol count. So the report is the only
the State could have proved over .16, even if M.
Bull com ng admtted that he had been drinking that day.

So that's why it's inporfant in this case.
That's why he wanted to challenge -- that's one reason

why he wanted to chall enge the report.

Let me come back to the -- to the inportant
point, | think, though, that what the State wants to be
able to do -- | don't want to ascribe a bad notive, but

what the State's rule would allow States to do is to

I nsul ate people from cross-exam nati on, not just M.
Caylor in this case, but -- but -- but please pay
attention to, for exanple, the Dungo case that's cited
in our opening brief, from California. That's a case

where a coroner had been fired fromhis job, blacklisted
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by | aw enforcenent, and prohibited fromtestifying in
many counties because he falsified his reports, his

aut opsy reports, by witing themwith the police report
sitting right next to him

JUSTICE ALITO. But the State can't --

MR. FI SHER: And - -

JUSTICE ALITGO The State can't imrunize
t hose people fromtestifying. You could have subpoenaed
Caylor, couldn't you? You could have asked for a
continuance and -- and a subpoena, and brought himin to
testify? It's just a question of who has to take the
step, right?

MR. FISHER: Well, we -- we could have, but
Mel endez- Di az makes cl ear that doesn:t satisfy the
Confrontation Clause. And when you deal especially with
a garden variety DU case there is only so nuch tinme and
resources at issue, and that's why the Confrontation
Clause | think is especially inportant in a case |like
this, that the prosecution bring its witnesses into
court.

And if | could just finish the Dungo story,
in the -- in the California Court of Appeal, when they
revi ewed that case, they said the prosecutor's intent in
t hat case had been to shield M. -- I'"msorry, the --

t he actual analyst in that case from cross-exani nati on.
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And, in fact, the supervisor when he took the stand at
the prelimnary hearing told -- told the court the
reason why they have ne here is the prosecutors find it
too hard to have this person in court. So that would be
perfectly permssible, if -- if the State win this case
today and surrogate testinony were all owed.
JUSTI CE G NSBURG. How do you answer the

practical situation that Caylor, who did this particular
run, does sone dozens day in and day out, and he w |

have no nenory, in fact, of this particular test. So

having himthere -- he knows how the process operates;
he doesn't renmenber this particular one -- how does
having himthere -- what could be elicited on

cross-exam nation of himthat couldn:t be from his
supervisor?

MR. FISHER: Let ne give you two answers,
Justice G nsbhurg, but first let ne say we don't know
whet her sonebody doesn't renenber it until he's put on
the stand. What the NACDL brief says is that even
t hough anal ysts don't ordinary renenber run-of-the-mill
tests like this, that do renmenber if sonething went
wrong or if something went haywire. So we don't know
t hat .

But assum ng you're right that --

JUSTI CE SCALI A: Wasn't it the case that

28
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

t hese tests are unusual in this particular jurisdiction?

MR. FI SHER: That's mny under st andi ng,
Justice Scalia. So that's another reason why he may
have remenbered.

But even if he didn't, there's two things
that could be inportantly probed here. One is his
credibility. And |I've expl ained why that was a very
serious issue in this case, because he was put on unpaid
| eave.

The other is his conpetence. Again,

Mel endez-Di az says it's inportant to have the person on
the stand to explain how he does his job, for the jury
to observe his professionalism for himto explain
here's ny understandi ng of these proéedures, et cetera.
That could be very inportant, and if | could | eave you
with one thing before I --

JUSTI CE SCALIA: Well, | assune that even if

he doesn't renenber, his testinmony is not worthless to

t he prosecution. He -- the prosecution can bring out
his high qualifications, and he can testify: It -- this
is always the way | do it. | do it this way all the
time. | don't renmenber this particular incident.

Al'l of that can be persuasive to the jury,
can't it?
MR. FISHER:. O course, it can, Justice
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Scalia. And on the flip side, even if he doesn't
remenber, cross-examnation is very inportant.

If I could |l eave you with one thing that |
think isn't highlighted in the brief maybe the way it
shoul d have been. There's a line of cases fromthis
Court, California v. Geen, Delaware v. Fensterer, and
United States v. Owens, that all hold that if a witness
takes the stand and doesn't renmenber anything, that the
Confrontation Clause is still -- is still satisfied, as
|l ong as that witness is on the stand for the reason
Justice Scalia explained and because the jury can
observe them et cetera.

And so, the flip side of that has to be --
it's the hol ding of Omens nost recenfly is that those
are nmeani ngful things that the Confrontation Cl ause
requires. And so the flip side of those cases has to be
that if the witness takes the stand and doesn't
remenber, the ineffectiveness potentially of a
cross-exam nation there doesn't matter, either.

If I could reserve what little time | have
left.

CHI EF JUSTI CE ROBERTS: Thank you,

M . Fisher.
General King.

ORAL ARGUMENT OF GARY K. KI NG
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ON BEHALF OF THE RESPONDENT

MR. KING M. Chief Justice, and may it
pl ease the Court:

As the Court said in Mchigan v. Bryant, a
police interrogation resenbles an ex parte exam nation
when the primary purpose of the examnation is to
create, quote, an out-of-court substitute for trial
testi nony, end quote.

A public record not prepared by a police
officer is not the product of structured interrogation.
It is neither ex parte nor is it an exam nati on.

JUSTI CE SCALI A: | don't understand that.
You mean so long as all -- all hearsay by non-police
officers can be admtted w thout, mﬁfhout confrontati on,
just because they're not police officers?

MR. KING No, Your Honor, | don't believe
that that's the --

JUSTI CE SCALI A: | didn't think that was
your point, because it's certainly not true, is it?

MR. KING It is not my point, Your Honor.

Your Honor, the point that I ammaking is
that in this case, the docunent, the report that we're
tal ki ng about is a public record, and that
differentiates it fromthe affidavit in Mel endez-Di az,

and so the case that --
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JUSTI CE SOTOVAYOR: |'msorry, could you
tell me what that nmeans? Why is it different than the
affidavit? 1It's certified, and ny understandi ng of the
dictionary neaning of certification is that that's an
attestation as to the truth of the statenments contai ned
therein. That's the commmon definition.

So I'"'massuming it's the equivalent of an
affidavit. So howis it different than the
Mel endez-Di az | ab report?

MR. KING  Your Honor, and | understand, and
"1l answer your question with regard to your
expectation that the certification is the sane as the
affidavit. It's not our position that they' re exactly
the same, but there are several -- \

JUSTI CE SOTOVAYOR: Tell nme why not.

MR. KING There are other distinguishing --
di stinguishing features that are significant between the
affidavit in Melendez-Diaz and the report in this case.
For one, the affidavit in Mel endez-Di az was prepared
pursuant to an statute in Massachusetts that called for
the preparation of an affidavit fromthe [ab at sone
point in tine after the actual test was done, and it was
to be used specifically as an in-court statenent to
replace the live in-court testinony of the affiant.

I n our case, the report being a public
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record was a record that is kept contenporaneously by
the analyst in the lab, it is, in this case, the .21 is
a single data point that is taken fromthe raw data in
t he machi ne and recorded on a standard docunent that's
provi ded by the --

JUSTI CE SOTOMAYOR: Can any --

JUSTI CE SCALI A: And that was prepared just
for fun, not for use in trial?

MR. KING No, Your Honor. | believe
that -- that that statenment is planned to be used in
trial, and --

JUSTI CE SCALI A: So what difference does it
make whether the statute requires it to be taken to be
used at trial or whether the police éend it over to be
used at trial as a use of the State? \What difference
does that make?

MR. KING  Your Honor, | think the key is to
| ook at the purpose of the anal yst who was preparing the
report, who is a public enployee, who is just carrying
out, as our court said, copying the information fromthe
machi ne onto the report. And so, that's significantly
different than the amount of analysis that was done
by -- by the -- the witness in --

JUSTI CE SOTOVAYOR: |'msorry. He's not

sinply | ooking at a nunmber and putting it on a report.
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He's certifying to certain things. He's certifying to
follow ng certain steps, that the evidence wasn't
tanmpered with. He's certifying that he's conplied with
all the requirements of New Mexico law with respect to
the report, so he's just not copying a nunber.

MR. Kl NG That's correct, Your Honor.

In -- in this case the certification doesn't necessarily
make the report testinmonial. There -- there are severa
ot her exanples of -- of cases where -- where evidence is
I ntroduced at court that -- that have certifications.

For instance, it nmay be necessary for a
public records custodian to provide a copy of a birth
certificate in -- in a trial, and in that case, the
cust odi an al ways has a certification\that says |
certify --

JUSTI CE SOTOVAYOR: Isn't the difference
bet ween those two docunents is that one was prepared
primarily for the purposes -- this |lab report, for
prosecution purposes, and the birth certificate is not
prepared for that? |It's prepared to mark the birth of a
person, then it's used for many ot her purposes besides
trial; is that correct?

MR. KING That is correct with regard to
the birth -- birth certificate, Your Honor.

JUSTI CE SOTOVAYOR: So tell me what mmkes
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this certificate not primarily for the purpose of use in

t he prosecution of an individual? Wuld they have

tested this blood if -- if it wasn't to prosecute hinf
MR. KING  Your Honor, in -- in this case,
no. This -- this case is all about a sanple that was

sent to the lab to be tested for this. But | think you
made it clear in Mchigan v. Bryant that -- that there
m ght be a variety of purposes that should be anal yzed
in order to decide whether or not the statenent is
testi nonial or not.

In this case, the purpose of the -- of the
| ab analyst is significantly different fromthe purpose
of the police officer who requested the analysis. The

| ab anal yst does this for a |iving, énd it's -- it's
their public duty. The lab in this case is -- is
operated by the State Departnment of Health, scientific

| ab division, and -- and they do a variety of different
ki nds of anal ysis.

And so, the -- the analyst who does the test
woul dn't necessarily have the sane purpose in -- in
creating their statement for that docunment. As a matter
of fact, the analyst would nost likely be driven by the
desire as a scientist --

JUSTI CE SOTOVAYOR: Does he do any testing

except for the police?
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MR. KING Yes, Your Honor.

JUSTI CE SOTOVAYOR: Who el se do they test
for?

MR. KING This lab also tests for, in this
particul ar case, the gas chromatograph anal yses of bl ood
al cohol, they test for the office of the nedical
exam ner and -- and under New Mexico law, interestingly
enough, the -- the defendant can also ask for a test.
They woul d use the same formto ask for this test.

So, the analysis m ght be being done for a
def endant as well as for the State.

JUSTICE ALITO. Are these | ab anal ysts civi
service enpl oyees? Are the |ab analysts civil service
enpl oyees? \

MR. KING Yes, Your Honor, they are. They
work for the New Mexico Departnent of Health.

JUSTICE ALITO. Is there any way in which
your office or prosecutors or the police could cause
them not to get promotions if they weren't producing the
kind of lab reports that the police and the prosecution
m ght |ike?

MR. KING  No, Your Honor, they could not.
As a matter of fact, there -- there is a separation
bet ween the operation of the Departnent of Health |ab

and the police that even extends to the point of a
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physi cal separation. Police officers are not all owed
into the |lab area where -- where they are --

JUSTI CE SCALI A:  This analyst was fired, as
| recall. Was he fired, placed on adm nistrative |eave
or sonet hing?

MR. KING No, Your Honor, the record
I ndi cates that -- that M. Caylor was not avail able for
court because he was on | eave w thout pay, which --

JUSTI CE SCALI A: On | eave without pay?

MR. KING  Uh- huh.

JUSTI CE SCALI A:  And do we know why it was
| eave without pay?

MR. KING We don't know why, Your Honor.

JUSTI CE SCALI A: Does thé def ense know why
It was | eave without pay? Could the defense have found
out in cross-exam nation that the reason he was | eave
wi t hout pay because he was -- had shown hinself to be
I nconpetent, and they were in the process of firing hinf
| don't know whether that's true, but wouldn't that be
| nportant to the defense?

MR. KING  Your Honor, I -- 1 think that the
def ense would |ike to know the answer to that question.

JUSTI CE SCALIA: And didn't -- and didn't
the prosecution intentionally set it up this way so that

this person would not have to testify, so that he could
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not be cross-exanm ned? Isn't that why they sent the
Substitute to testify?

MR. KING No, Your Honor. In this case,
that's -- that's not the case. | -- the -- this case
came about in a little bit of an unusual circunstance,
because both sides had been negotiating a plea agreenent
and when the -- when the plea agreenent was not
successful, the defendant asked for the trial to be
expedited and noved quickly to trial. So the defendant
didn't do as nuch discovery, | think, as you would
normally do in a case |ike that, but --

JUSTI CE SCALIA: | don't know what the facts
are, but boy, it snells bad to ne. It really does. And
even if that was not the case, the nére possibility that
it could have been the case shows why you should have to
bring this person in if you want to introduce his
testi nony.

MR. KING  Your Honor, | think that the key
here is that if you would not |ook at the -- at any of
the qualities of the declarant in deciding whether the
statenment is testinonial or not. And so once -- once
the Court makes the determination as to whether it is
testinmonial or not, you wouldn't -- even if you would
li ke to ask those questions, you wouldn't have the

opportunity to ask those questi ons.
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In this case, factually, it mght also be
that M. Caylor was on unpaid | eave because he had run
out of his regular |eave tinme, and he decided to do
that. We -- it would all be speculation --

JUSTI CE SCALI A: | agree that whether it's
testinoni al does not depend upon whether there's
skul I duggery or not, but the possibility of
skul | duggery, even in machine -- machine situations such
as this, is a good reason for saying this is
testinonial .

MR. KING  Your Honor, | think that's why
it's -- it's inportant that this is a public records
case, because that is one of the assunptions that courts
have made for hundreds of years mﬂth\regard to the fact
that there is -- there is a duty by the person who's
taking down the information to -- to observe in a
regul ar manner, to record in a regular manner, and so
that's inportant here.

JUSTI CE GI NSBURG. That was the principal
t hrust of your brief, that this isn't testinonial at
all. You have not said because it was unsworn, because
you recogni ze the certification is the same, but you're
trying to equate it to a business record, public record?

MR. KING  Yes, Your Honor.

JUSTI CE G NSBURG You do have the hurdle
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that this record was created for a specific purpose. It
was created to provide evidence for use in a crimna
prosecution.

MR. KING  Your Honor, | don't believe that
that is the only purpose that this form 705 could be
used for. It is the common purpose for this form but
It is aformthat the |ab uses in every circunstance.
And indeed, as | said, in New Mexico |aw, the defendant
can ask for a second test. They can have that done.
It's done at the State's expense. They can have it done
at any | aboratory that they want to.

But if they have the report done at the
State lab, and they're entitled to have that done, they
would utilize the same form \

CHI EF JUSTI CE ROBERTS: Well, does the --

JUSTI CE KAGAN: Well, what are the other --

CHI EF JUSTI CE ROBERTS: Does the anal yst
know whet her he's being asked to do one for the
prosecution or the defendant?

MR. KING  Not necessarily, Your Honor. |
-- | actually don't know the answer to that specifically
except that the form-- and if you look at it, it's in
t he Joi nt Appendi x -- does have sone information in part
A that -- that indicates that there is a police officer

that -- that sent the test to the | ab. There's a nurse
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that did that in this case.

CHI EF JUSTI CE ROBERTS: Onh, so they would
know the difference, right?

MR. KING They -- | think that the sane
i nformati on would be on the form whether the defendant
submtted it or whether the -- or whether the
prosecution submtted it, and --

JUSTI CE SCALI A: Well, not the sane
i nformation. One would say the police submtted it and

t he other one would say the defendant submtted it,

ri ght?

MR. KING  Your Honor --

JUSTI CE SCALIA: So if the police submtted
it, the -- the person doing the -- tﬁe test would know
that the police submtted it, | assune.

MR. KING |If you |look at the form Your
Honor, it woul d have the same information, but we're
not -- we're not here today arguing that the analyst
woul dn't know that the police submtted this form But
it is an arms length request, and once again, the Court
addressed that in your nost recent case, in Mchigan v.
Bryant, | believe because the -- the question is whether
or not there was an interrogation. One of the key
gquestions is whether there was an interrogation.

This clearly does not |look |ike a case where
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there was an interrogation by the police. It was a
request on a standard formthat was -- that was sent.
And so the purpose test, it appears from M chi gan v.
Bryant, would not even apply in cases where there's not
a police interrogation.

JUSTI CE SCALI A: VWhy is a key question
whet her this was an interrogation? Does the
Confrontation Clause apply only to confrontations? To
interrogations? | nmean, if a -- if a witness, before
the police ask any questions, blurts out, you know,
"Jones did it," can that statenent get in because it has
not been in response to an interrogation?

MR. KING  Your Honor, the analysis would be
sonewhat different. That's the poinf, is that --

JUSTI CE SCALI A: It would be different
because interrogation doesn't nmake any difference. That
is not the condition for the application of the -- of
the Confrontation Cl ause.

MR. KING  Your Honor, we -- it appears that
it does make sonme difference with regard to M chigan v.
Bryant, and it's new to all of us.

JUSTI CE SCALIA: If it were an
I nterrogation, the factors nmentioned in M chigan v.
Bryant woul d be relevant, presumably, but since this

wasn't an interrogation, | don't see how that has any --
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any rel evance whatever.

MR. KING Well, the rel evance, Your Honor,
| think, is since it's not an interrogation, then --

t hen you have to |l ook at, and | think the Court has set
this out, you have to |ook at the nature of the evidence
and to make a determ nation as to whether the evidence
that's being presented is nerely a substitute for live,
i n-court testinony.

And there, back to the difference between
the affidavit in Melendez-Diaz and the report in this
case is, in our report, even if M. Caylor had been at
the trial and on the stand, it would have been necessary
to have the report as well. | think Justice G nsbhurg
raised this point, is that six nnnthé after the
exam nati on was done, to cross-exam ne the anal yst and
ask him do you renenmber what the result was six nonths
ago fromthis one test out of a hundred that he ran, he
wi Il not remenber without |ooking at the report. The
report is the best evidence in this case to prove the
point that is being nmade here, and --

JUSTI CE SCALIA: Well, he'd | ook at the
report and say, gee, | don't renenber; you know, | do a

| ot of these reports. But then the prosecution in

direct would say, well, how do you do thenf? And he
woul d say, | always do this, | always do that, | always
43
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do the other thing. Did you do it in this case? Wll,

| don't specifically remenber this case, but | always do
it. And that's the testinmony that would go to the jury.
It would be pretty persuasive. Not as good as if he did
remenber.

MR. KING That's correct, Your Honor, and
so that's why the analysis of whether this is
testinmonial or not is such an inportant analysis,
because if the -- the reasoning that the Court has had
for all of the hearsay exceptions, for excited
utterances or, in this case, for a public record, would
| ook at whether or not that evidence was the best
evidence to support the truth-finding purpose of the
trial. That's our -- that's our anafysis, at | east,

Your Honor.

And what we are arguing in this case is that
there is no difference between M. Caylor transferring
the .21 data fromthe machine to the piece of paper than
there would be if you took a photograph, for instance,
of the machine data and --

JUSTI CE SOTOVAYOR: So why did you give the
data to the analyst at trial? |If there wasn't a nore
persuasive power in the lab certification, why didn't
you just have the new expert | ook at the printout from

t he graph and say, this is what it says?
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MR. KING  Procedurally, in this case, Your
Honor, this -- the trial at the District Court |evel
occurred before the Court's opinion in Mel endez-Di az.
And so | think that at this point in tinme, that it would
be more normal behavior for the -- for the State to
present the raw data as well.

In this case, M. Razatos --

JUSTI CE SOTOVAYOR: That's that as well.
Don't you introduce the |ab report because it -- it
gives nore credence to the reliability of the result?
Because he's certifying that he followed certain
procedures, that he did certain things, that the sanple
wasn't tanpered with?

MR. KING Yes, Your Hondr.

JUSTI CE SOTOMAYOR: Is it -- you're | ooking
for that testinmony, correct? You're |looking, at trial,
to that testinony to bolster the test?

MR. KING Not using testinony in the sense

that we're tal ki ng about testinmony here. | nmean, you
m ght want that -- very well want that evidence in, not
different from other cases where if you had a -- it was

necessary to subnmt the judgnent of a felony, for
I nstance, to show that a person in a later trial was a
felon with -- a felon in possession of a firearm you

woul d have a certification fromthe court clerk that
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woul d say, | certify that the copy of this docunment that
I|'"msubmtting to the court is a true copy of -- that's
al so not testinonial from-- for the purposes of the

Confrontation Clause | don't believe.

JUSTI CE BREYER: You m ght want that in
order to show the machine says X, Y, Z, but that's only
as good as the stuff that was put into it. So you're
going to have to show that this was his blood put into
it. And many, many people night have handled it, and
there m ght be a routine so that they all check a box
when it's sealed and they get it.

s it your understanding if you | ose these
cases -- this case that you then have to take into court
all those peopl e?

MR. KING That's certainly a concern, Your
Honor. | -- if you look at this docunent, there are six
or seven people who have certifications on the -- on the
dire -- different statenents on the docunment. There are
three certifications; there's one fromthe -- fromthe
woman who takes the sanples into the |ab that says she
received the sanples; there's this one from M. Caylor;
there's one from-- fromthe reviewi ng anal yst who
reviews it; and | gather that the -- that the Petitioner
is only challenging the -- that one certification

from-- from-- fromM. Caylor.
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JUSTI CE SCALI A: The chain of custody wasn't
-- wasn't contested here, was it?

MR. KING It was not. And this docunment --

JUSTICE SCALIA: Is it often contested? My
I npression is it's not very often contested.

MR. KING |I'mnot aware of it being
contested often, Your Honor, | -- and this form |l think
is one of the things in New Mexico that really helps
with that. The reason that the court submtted the form
I's that you have everything relating to the chain of
evi dence on -- on one docunent, and -- and so indeed a
| ot of those statenents really help --

JUSTI CE BREYER: Yes, but the reason | asked
the question is because | don't think it is normally
contested. It's normally a business record of sone
ki nd.

However, what | was |l ooking for is a
di stinction, because in the future | don't see why it
woul dn't be contested, unless there's a distinction.

MR. KING Yes, Your Honor, and | think that
the distinction is that in this case the -- the anal yst
is not essentially a party to the action. The anal yst
works arm s-length transaction from-- fromthe -- from
the police and fromthe prosecutors, and so he's not

part of the prosecution team is -- is howl've been
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t hi nki ng about it.

JUSTI CE SCALI A: Ceneral, | know your State
takes a different view of it or you wouldn't be here,
but aren't there are a nunber of States that -- that do

provide the testinony of the technician, who do require

the technician to cone in and -- and testify?
MR. Kl NG Your Honor, | believe that there
are other States that have statutes that -- that have

di fferent ways of presenting evidence.
JUSTI CE SCALI A:  And have they had, to your
know edge, serious problenms about defendants contesting

chain of custody sinply because this other thing is

required? Again, I'm-- |I'mnot aware that that's been
a problem | think it's a boogeynan:

MR. KING  Your Honor, we -- we understand
that -- that the -- that the burden on the State is --

is not an issue that cones directly into the analysis
relating to the Confrontation Clause. | -- in New

Mexi co, for instance, one of the problens that we have

Is that -- is that the lab's centrally located in
Al buquerque and the -- and in this case the trial was in
San Juan County, so -- so the witness has to drive for

about 3 hours to get to where the courthouse is. So
that's sort of different in New Mexico than, say, in

Massachusetts or sonething like that. And -- and even
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for 10 m nutes worth of testinony, they m ght have to

drive 6 hours and take a whol e day out of the I ab.

So it -- it is a problemthat -- that is
there, but | don't think that it is the sem nal issue
that --

JUSTI CE BREYER: Are there States -- are
there States that do require a -- a -- a prosecutor to

produce everyone who has handl ed sonething in a chain of
custody at a -- at a laboratory, a crimnal -- you know,
normal business? Are there States that do require that?
If so, could you tell me a couple, because |I --

MR. KING  Your Honor, |'m not aware of any
State that requires that everyone in the chain of
custody appear in -- in trial. It ié i ndeed normal ly up
to the prosecutor with regard to chain of custody to
determ ne who --who is going to be appearing.

JUSTI CE BREYER: \What about nedical reports
that are ainmed at a particular known victimof a crine
and thus will end up in trial? For exanple, a graph, a
graph which the nurse keeps, which is a statenent by the
nurse that the patient's tenperature on such and such a
day was 98.6 or whatever, and normally that graph woul d
be introduced; but are there any States that wouldn't
require -- would say, oh, no, you have to produce the

nurse? You have to produce the doctor for all nedical
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records? Which of course, are known by the keeper that
they will be used at the crimmnal trial.

Are there any States that require that?

MR. KING There are none that |I'm aware of,
Your Honor. | -- 1 don't -- | haven't --

JUSTI CE BREYER: Are there any States that
requi re ordi nary busi ness records perhaps of the nobst
ordi nary kind, which always are statenents that sonebody
did sonmething on a particular day? Wen those business
records happen to be kept before with the know edge that
they' Il probably be introduced at the trial, are there
States that require the man or woman who nade the
busi ness record to cone into court?

MR. KING No, Your Honof, and | think
that's the point of all of those. State |aw has their
-- their hearsay law that -- that anal yzed whet her those
statenents are adm ssi bl e.

JUSTI CE SCALIA: Well, | -- 1 don't think
that's an accurate response, at least if you include the
qualification that Justice Breyer put in the question,
which is that the records were kept with the know edge
that they would be introduced in -- in crimnal trials.

| nmean, you can say that all the records of
|l abs -- let's assune there's a -- there's a police |ab

which -- which only does police testing of blood. Those
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woul d be business records of the |ab, but they certainly
woul d not be introducible just because they're business
records. |If the record is made for the use in
prosecution, surely it's -- it doesn't cone under the
busi ness records exception, or else we wouldn't be here
t oday.

MR. KING  Your Honor, | think the
hypot hetical that -- that you say really shows where the
line is. If -- if the lab is a police |lab and only
doing the analysis for the police, then they -- they
|l ook a lot nore |like a party to the -- to the lawsuit,
and certainly the hearsay exceptions have nmade it clear
t hat even though observations are -- are generally --
that are public records are generally al | owed, that
observations by police officers are not.

And -- and so --

JUSTI CE SCALIA: It's an independent |ab and
police always send it to this independent |ab, but in
fact it's an independent business, it makes a profit;
but all the stuff it does it knows is going to be used
at trial. That wouldn't be adm ssible, would it? Even

t hough it's a perfectly normal business record.

MR. KING  Your Honor, | think that that
depends on -- on how you | ook at the purpose and whose
purpose it is that -- that you're analyzing. Now first
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of f that, would assune that the purpose test applies in
this case, and it seens to nme since Mchigan v. Bryant
t hat the purpose test may not apply to these kinds of
cases where -- where there's not a police interrogation.

But if -- if that is the case and the
pur pose test applies, then it -- it also appears to ne
that the -- that the test now requires that -- that you
| ook not just at the purpose of the policeman who --
who' s asking the question, but that you | ook at the
pur pose of the declarant, and in this case the purpose
of the labs clearly is -- is a purpose just to -- to get
t he sanple, do a good analysis, and -- and report that
analysis to, in New Mexico's case, both parties.

JUSTI CE SOTOVAYOR: Counéel --

MR. KING  The analysis that conmes from our
State | ab goes not only to the prosecution but also to
t he def endant.

JUSTI CE SOTOVAYOR: General --

JUSTI CE Gl NSBURG. General, we seemto be
describing -- this case seenmed rather particular, that
I's, there was no objection by New Mexico to having an
anal yst show up, Razatos; so -- so he had to trave
however |long he said. [It's just a question of one
enpl oyee's tine rather than the other.

But -- and then you described how sinple

52
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

this thing was, you just put it in a machine, you woul d
get out a piece of paper. Wiy didn't New Mexico have
this -- there was an additional sanple that could have
been -- it would have been si sinple to just retest it.
Having the witness cone to the court, why don't you arm
himw th the additional test, and then there would be no
controversy?

MR. KING  Your Honor, one of the problens

in New Mexi co woul d be since -- since the court believed
that -- that that report was -- was adm ssible, if they
did a second sanmple and --- and tried to submt that it

woul d be cunul ative evidence, and probably woul d be kept
out by -- by the rule in New Mexico in that case.

So M. Razatos did have an inportant purpose

at this trial. In New Mexico you still | believe have
to have a witness who -- who can authenticate the
document to bring the docunent in. It mght not have

had to have been M. Razatos in this case.

JUSTI CE KENNEDY: Well, let's say that this
Court holds that the Confrontation Clause requires the
presence of the actual analyst to testify about the
sanple. |Is there anything in the [aw that says that
that testinony is suddenly excused, and you do not need
the analyst if there's another sanple available for the

defendant to test? That's not the rule, is it?
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MR. KING It's not the rule, Your Honor,
al t hough one of the things that we pointed out is that
-- is that the State al ways keeps two sanples, that the
defendant has the right statutorily in New Mexico to --
to have a sanple retested at a lab --

JUSTI CE KENNEDY: But |'m saying that
analytically that does not bear on the question whether
or not the sanple that's introduced by the State
requires the -- the analyst to be present. They're just
unr el at ed.

MR. KING  Correct, Your Honor.

JUSTI CE KENNEDY: That may -- that may show
that the confrontation rule is a silly rule. But it
doesn't -- but it -- there's -- assuﬁing confrontation
Is required, it's not excused --

MR. KING  Yes.

JUSTI CE KENNEDY: -- by the presence of
anot her sanpl e.

JUSTICE GINSBURG:. | -- | don't follow that
because we have a substitute now. Caylor is out of the
pi cture; we know that it is the defendant's bl ood
because everything else is the sanme, and there's this
vial that has a certain anount of blood and there's a
certain amount |eft over, so it's not cunul ative,

because Caylor's out of the picture. It is the
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def endant' s bl ood that has been | ab tested by another

anal yst .

MR. KING |I'msorry, Your Honor, in -- in
your hypothetical, if -- if the State knew far enough
ahead of time that they -- they would not be able to
submt the -- the -- that analyst's results, they could
al ways -- because the blood sanple continues to exist,
they could always retest that and -- and have anot her

wi tness who could do that. Depending on how the Court
rules in this case, it mght be that States will be
required to do that.

But at this point in time under -- under the
current jurisprudence, it -- it didn't appear to the
State that they needed to retest the\sanple, and | think
you have to worry a little bit about -- about how many
peopl e you m ght indeed have to have conme into court and
testify if -- if the State -- if the burden on the State
Is that you have to -- you have to sanple twice just in
case you're going to |lose one of your analysts, | -- |
think that that does indeed put a great burden on the
State to do that. And so --

JUSTI CE SCALIA: GCeneral, | -- 1 don't want
to eat up your -- your little remaining time, | think
you can answer yes or no. Does New Mexico assert the

sane rule as applicable to ballistics testing?
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MR. KING  No, Your Honor.

JUSTI CE SCALI A:  \Why?

MR. KING | think that you have to do the
anal ysis in each kind of statenent that you're | ooking
at, Your Honor, to determ ne whether or not the
statenment that's -- that's being made and that's being
proposed for trial is a substitute for live in-court
testinmony. And so, with regard to ballistics, you know
you woul d be looking at a little bit different set of
facts.

But in this case the facts are that -- that
t he gas chromat ograph gave us a printout that said that
the -- that the level of alcohol in the blood is .21
grans per 100 mlliliters, M. Caylof transferred that
to a form and that's what we are putting in.

| -- I think that -- that it proves the
point that |I'mtal king about, in a ballistics analysis,
you woul d have to have sone anal ysis and sonmeone to

reach a concl usi on. And it's that that sets

Mel endez-Di az apart fromthis case, is -- is that there
was -- that there was sone analysis by -- by -- by
the -- the declarant in that case. And in the

ballistics cases | think, nost often, you would find
t hat .

Now, if the -- if in the ballistics case you
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just took a photograph of the bullet and wanted to bring
that into the court and say here's what the bullet |ooks
like, the jury then could nmake a determ nati on whet her
they think that that bullet appears to be the sane as
the other. That wouldn't be covered by the
Confrontation Cl ause.

JUSTI CE SCALIA: Certainly not.

MR. KING And -- and --

JUSTI CE SCALI A: But you -- you -- you think
the result would be a -- the sane if we could devel op a
machi ne that you put the bullet in and -- and -- and --
that's been fired fromthis gun, and the nurder bullet,
and the machi ne goes, blah, blah, blah, and it spits
out, you know, 99 percent, 99.9 percént mat ch, that
woul d be okay?

MR. KING My | answer the question, Your
Honor ?

CH EF JUSTI CE ROBERTS: Sure.

MR. KING In -- in that case, if -- if the
machi ne were able to do all of that, the machine
essentially is giving you the best evidence, yes, |
believe that that would be the case.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Fisher, you have 2 m nutes remaining.

REBUTTAL ARGUMENT OF JEFFREY L. FI SHER
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ON BEHALF OF THE PETI TI ONER

MR. FI SHER: Thank you. Let nme try to make
four quick points.

First, Justice Alito, | said the first
obj ection was at JA 40, it's actually 44-45 in the Joint
Appendi X.

Wth regard to the State's argunent about
whet her this docunment is testinonial, | would sinply
urge the Court to take a very close |look at the |ab
report itself. It's at JA 62. At the top it says,

M. Chief Justice, in response to your question,
arresting officer identification, and the officer
writes, check for blood al cohol concentration. That's
the order to the | ab.

If you look at the bottomin the
certification of analyst, he certifies that the
following is true and correct, signs his nane, and
perhaps the nost critical thing is at the very bottom
the actual rules of the New Mexico evidence | aw and
crimnal procedure law are referenced. So, it's exactly
| i ke Mel endez-Diaz. This is a docunent that is
expressly prepared for substitute live testinony.

JUSTI CE SCALI A: Not under oath, though,
that's the only difference?

MR. Fl SHER: Not under oath if a
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certification is actually different than an oath, that
just makes this worse, as in Crawford this Court said
that it would be inplausible that trial by affidavit
woul d be prohibited but trial by unsworn affidavit would
be okay.

JUSTI CE KENNEDY: Do the rules of
crimnal -- do the rules of crimnal procedure in New
Mexico say it should be prim facie evidence?

MR. FI SHER: They say nuch the sane thing.
There are -- there are several rules referenced at the
bottom that all make this automatically adm ssible,
notw t hstandi ng the hearsay rule to prove the truth of
the matter asserted.

Wth respect to Justice d nsburg's question
about retesting, you are exactly right. The State had
many choices in the case -- in this case about how to
proceed. But if it wanted M. Razatos to be its
witness, all it had to do was have himdo a -- retest it
and wite a new report and have him be the w tness.
There is no reason it would have to introduce
M. Caylor's report then and conme up agai nst any State
| aw i ssue. M. Razatos coul d have been the live
Wi t ness.

CHI EF JUSTI CE ROBERTS: Well, it depends on

when they do it, of course. | mean, you have the right
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to | ook at their evidence presumably so -- so far in

advance of trial, whatever, and if they had to get a

new -- new technician, that would have to put off the
trial --

MR. FISHER: And | think that -- I'msorry.
| think that goes to ny last point, which is, Justice
Breyer, you're tal king about States that do this -- 1"l
conbi ne ny answer to these two things. A continuance
woul d have been perfectly -- perfectly appropriate if
t hat scenario had arisen, M. Chief Justice, and that's
what -- one thing the public -- Public Defender Service
brief it talks about 23 -- 26 jurisdictions enconpassing
23 different States that follow the rule that we're
advocating today. And it -- we're nét asking for nore
W tnesses. |It's inportant that we're -- this isn't a
multiple witness problem we're just asking for a
different w tness.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

MR. FISHER: In other words, the State just
brought the wrong witness. Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 11:16 a.m, the case in the

above-entitled mtter was submtted.)
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