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PROCEEDI NGS
(11: 02 a.m)

CH EF JUSTI CE ROBERTS: W w |l hear
argunment next in case 09-5201, Barber v. Thomas, the
War den.

M. Sady.

ORAL ARGUMENT OF STEPHEN R SADY

ON BEHALF OF THE PETI Tl ONERS

MR, SADY: M. -- M. Chief Justice, and may
it please the Court:

The phrase "term of inprisonnent” appears
three tines in the first sentence of the Federal good
time statute. The first two tinmes the parties are in
agreenent. "Termof inprisonnent” means "sentence
I nposed.” The third use, which sets the rate for good
tinme credit, also neans the "sentence inposed” when it's
used in the phrase "up to 54 days of good tinme credit
towards the service of the sentence.”

JUSTI CE SCALIA: But it doesn't always nean

that. | think you say sonmewhere in your brief that it
al ways neans that. It surely does not always nean that.
Because in -- what is it, 3624 -- wait a mnute, now.

3624(d) says that, "Upon the release of a prisoner on
the expiration of his termof inprisonnment, the Bureau

of Prisons shall give himclothes, noney and
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transportation.”

Now t here the expiration of his term of
I npri sonment does not nean the -- the assigned term of
I mprisonnment. It neans the assigned term of
I mprisonment less all the good tinme credits he has had.

MR. SADY: Exactly.

JUSTI CE SCALI A:  Unless you think they are
supposed to give himhis clothes, you know, severa
nont hs after he | eaves.

MR, SADY: Your Honor, that is a perfect use
of "termof inprisonment” to nean actual tinme and any
good tine credits earned.

JUSTI CE SCALI A: Right.

MR. SADY: And it uses the term"rel ease.”
"Rel ease" is defined in 3624(a), which says that you are
rel eased when you have your actual tinme served and any
good ti ne.

The flaw in the Bureau of Prisons systemis
that they do not give credit towards the term of
I nprisonnment as this statute in 3624(b) dictates.

JUSTI CE SCALIA: |'m not addressing that.
All 1'"m-- look, it -- the text says "upon the rel ease
of a prisoner on the expiration of his term of
I mprisonnment.” M only point is that that -- you have

to acknowl edge that that is a use of the phrase "term of
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I nprisonment” that does not nean the sentence he was
gi ven, but rather neans the sentence that he served.

MR, SADY: | respectfully di sagree because
it expires. Atermof inprisonnent, a ten-year
sentence, expires. Wen you have 311 days 10 ti nes,
that nmeans it has expired, because you also are giving
those 54 days of good tine credits 10 tines.

JUSTI CE SCALI A: That's right.

JUSTICE ALITO But why isn't the term of
i nprisonment nost reasonably understood to nean the term
that is inposed viewed at the tine when it is inposed?
So that if soneone is sentenced to a termof 360 days, 5
years, and begins serving his sentence on January 1st,
year 1 of the terminposed ends on Decenber 31st of that
year; year 2 of the terminposed begins on January 1st
of the follow ng year, and so forth.

MR. SADY: Justice Alito, that would be the
end of the tinme served for 1 year, but for the term of
I nprisonnment, because if we assune at the end of the
365 days that person has earned maxi num good tine
credit --

JUSTICE ALITO Right.

MR. SADY: That he should receive credit
towards the service of the sentence. That neans on the

365t h day he shoul d nove back on the cal endar a
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adj ustnent for good tine and a reset for the next year.
That way, if you have a ten-year sentence, you have ten
opportunities to --

JUSTICE ALITO Wll, hang on. | understand
what you are arguing, but | don't understand why the
termof inprisonment changes. W |look at the -- we | ook
at the termof the inprisonnent on the day when it is
I nposed and the day when the defendant begi ns serving
the sentence, and you can say: Year one ends at the end
of 2010; year two ends at the end of 2011.

Wiy do you think that the term-- the phrase
"termof inprisonnment” has to change as -- the
understanding of the "termof inprisonnent” has to
change as the prisoner progresses in serving the
sentence? | totally fail to understand that.

MR. SADY: It doesn't change. It's still --
the two conponents of a termof inprisonnent are actua
time and good tinme credits. So the way we are
presenting it is the first year of the term of
I nmprisonnment is the 311 days of actual service and the
54 days --

JUSTICE ALITO But you don't know whet her
that -- you don't know whether that prisoner is going to
be eligible for the 54 days until the 365 days are over.

MR SADY: That's fine. W -- if the Bureau
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of Prisons determ nes that the person should receive up
to 54 days at day 365, then they receive credit towards
the service of their sentence. That neans noving it
back 54 days because they didn't have to serve those

days. And then you reset --

JUSTICE ALITGO Well, I'mnot sure where you
get that -- I'mnot sure where you get that out of the
statute. But | still don't think you have answered ny
guestion. | don't want to belabor it too much.

On the day when the prisoner in ny
hypot heti cal begins serving his sentence, if you said,
When w Il your first year of inprisonnent -- first year
of your termof inprisonment end? You would say
Decenber 31st, 2010. Wen will the second year of the
termof inprisonment end? Decenber 31st, 2011. That's
what you woul d have to say at that point, because you
don't know whether the prisoner will earn any good tine
credits. So why do you think that the neaning of the
year of the termof inprisonnent changes as the sentence
goes on?

MR. SADY: | do -- do not think it changes.
| think that it is adjusted for good tine, which is
exactly what Congress intended. They said that every
day, you get credit beyond tinme served. They use the

phrase "beyond tinme served" for credit towards the
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service --

JUSTI CE SOTOVAYOR: Counsel, 1'm-- perhaps
| can, if you will permt ne, rephrase Justice Alito's
question in sort of the nore sinplistic way | | ooked at
it.

Wiy is it that we have to do the cal cul ation
that you're tal king about, which is start at 311 days
and take back days, which makes no sense to ne, or their
very conplicated ten-page nunber?

Wiy can't they just take 54 days at the end
of every year that there is actual service, and that the
time served, plus whatever nunber of days have been
earned, you subtract it fromthe termof inprisonnent?
So if he was inprisoned for 10 years, he got 540 days
for whatever it is. At the end of the 9th year, he nade
up whatever -- you added up 9 tinmes 54, and you took it
away from 10. He serves 9 and that. That woul d nake
sense of "beyond the tinme served" |anguage that's in
thi s provision.

MR. SADY: Justice Sotonmyor, we are not
asking -- 311 doesn't have to be the nmagi c day of when
they determ ne whether they should receive it. W are
sayi ng, go ahead, assune exactly what they are doing
now. Go up to 365 days.

But they do nake a determ nation. At that

8

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

poi nt of making the determ nation, that's when they go
back to 54 days and have to reset. That way on a
10-year sentence you have 10 bl ocks that Congress
intended to give prisoners to be able to earn 54 days in
each of those bl ocks.

Now, the way that we were hearing it posited
fromJustice Alito, if we have the 54 days on top of
time served wi thout any adjustnent, then we end up with
a 419-year first day -- first year, and you can only fit
8 opportunities to earn the 54 days.

JUSTICE ALITO.  No, not at all. No. At the
end of -- at the end of 2010, in nmy hypothetical, you
woul d take the 54 days off the end, just as Justice
Sot omayor suggest ed.

MR. SADY: And the --

JUSTICE ALITO.  And -- but it doesn't nean
that the service doesn't -- your -- your argunent is
predi cated on the idea that service of year two begins
on the 311th day.

MR, SADY: If there is an adjustnent for
good tine, because "termof inprisonnment” is a term of
art that doesn't nean tinme served only. It can nean --

JUSTICE ALITO But | don't understand that.
I will not belabor it. | don't understand why the

parti es have spent so nuch tine sparring over that
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I ssue, which seens to ne to be totally unnecessary and
i rrel evant.

MR. SADY: Justice Alito, if | could refer
you to 3621(a), 3624(a), and 3624(b), each of those
refers -- when they are tal king about a term of
I nprisonment, each refers to it as "less good tine."

And -- and unless you do that, the reason --

JUSTI CE SOTOVMAYOR:  Well, do you do it if
you take (a), and (a) says: A prisoner shall be
rel eased by the Bureau of Prisons on the date of the
expiration of the prisoner's termof inprisonnent -- 10
years, we are assumng, an inprisonnent -- less any tine
credited towards the service of the prisoner's sentence,
as provided in subsection (b).

MR. SADY: Exactly.

JUSTI CE SOTOVAYOR: So each year that he
served, you add up the nunber of days he has served, the
good tine credit, and you subtract themfromthe
120 nont hs that you have given him and you figure out
when he's going to get out. You work backwards, not
forward, the way everyone seens to be doing.

MR. SADY: If you do that, you only end up
wi th eight opportunities to -- to have 54 days. That's
why it's the difference between -- | think anybody

readi ng --
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JUSTI CE SOTOVAYOR: But that's the way the
| anguage is witten. So | nean you may want the greater
opportunity, but it says by its explicit phrase: Terns:
At the date of the prisoner's -- expiration of the
prisoner's termof inprisonnent, take that day and
subtract fromit tinme credited towards the service of
the prisoner's sentence.

MR. SADY: W are going to -- the rate
phrase is: Up to 54 days at the end of each year of the
termof inprisonnent.

If there is a 10-year term of inprisonnent,
that neans there's 10 opportunities to earn 54 days.

The Bureau of Prisons' nmath ends up with 470 days,

70 days less. And the reason for that is that they do
not interpret "termof inprisonnent” to enconpass the
possibility of good tine.

That is the only -- because you shoul d have
10 bl ocks of 365 days. Each of those bl ocks, you may be
able to get 54 days. Then it's 311. But nmaybe you
didn't earn any tine. Then it would be a 365- bl ock.

But the -- actually, the very good idea that Congress
had was that you had an incentive at every stage of your
termof inprisonnment for good behavior.

Even if you were m sbehaving early in your

prison term at the end you still have the opportunity
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to earn 54 days against that l[ast 365 days. It counts
for every word in the statute. It gives every statute
meaning. And it doesn't put us in the position of
giving two -- two phrases the exact sane neaning in the
sane sentence.

This Court has never found that phrases --
two phrases, uses of "termof inprisonnment” in the sane
sentence, nean different things.

JUSTI CE KENNEDY: What do you do with --
if -- it's a very short sentence? A year and a day, in
your view, is a year and a day | ess 54.

MR, SADY: Yes.

JUSTI CE KENNEDY: But 360 days, what do you
do with that?

MR. SADY: Wth 360 --

JUSTI CE KENNEDY: Yes. |If -- suppose it's
for -- just -- the whole sentence is 360 days.

MR. SADY: If it says 366 days, so that the
year --

JUSTI CE KENNEDY: No, 360. In other words,
short of a year.

MR, SADY: Then it -- a 360-day sentence
woul d not be eligible, because we -- the parties are
agreed that "termof inprisonnent” neans a sentence of

nore than a year. So it has to be nore than 365 days.
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JUSTI CE KENNEDY: So the person that gets a
year and a day serves |less than the person that gets
| ess than a year?

MR. SADY: That is correct. And district
courts frequently address that problem \Wen you have a
relatively short sentence, you say: Judge, could you
give us -- instead of an 11-nonth sentence, could you
give us a year and a day sentence, so that you could
earn the good tine on that?

JUSTI CE SCALI A: How can you earn the good
time? | nean you only earn the good tine if -- if you
are a good prisoner for a year.

MR, SADY: That gets us to the --

JUSTI CE SCALIA: So you are going to let him
out 54 days before the year, even though he hasn't
earned the good tine in the year?

MR. SADY: He has.

JUSTI CE SCALI A: What did he do? How has
he?

MR. SADY: He has because of the | ast
sentence in 3624(b) that says that for the |ast year or
portion of the year, that you go ahead and establish the
two-step process. First, you figure out the projected
rel ease date, which is a rel ease date w th maxi num good

time. Then you nmake the decision about whether the
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pri soner should receive that within six weeks of that --
of that projected rel ease date.

JUSTI CE STEVENS: Yes, but that still
couldn't give himthe full 54 days, because there's only
42 days in six weeks.

MR, SADY: That's only a neasure when you
make the determ nation. They -- they were recogni zi ng
that for the last period of tinme, or for a year and a
day sentence, that you are not going to be able to do
the tine all the tinme, but you will, so that's why there
Is a special nechanism at the end.

JUSTI CE STEVENS: But |'m saying the speci al
mechani smcan't give the full 54 days.

JUSTI CE SCALI A: Exactly.

JUSTI CE STEVENS: Because they don't make it
until 42 days before the end of the sentence.

MR. SADY: They make it until 311 days at
the end of the sentence, because what they do is they
make the -- they figure out what the maxi nrum good tine
woul d be, which would be 312 days on a 300 and -- on a
year and a day sentence, and they make that
determ nation earlier

They say, okay, you have been good for that
period of time. W recognize that this is going to be a

probl em the sanme problem you woul d have on a sentence
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of 10 years and 6 nonths, where you have to prorate the
credit, 27 days instead of 54, half, and then figure out
the projected release date with 180 days, subtract the
27 days, and then nmake the determ nation sonetinme within
the 6 weeks up to that | ast point.

So that there is a nechani sm for

understanding that it is -- that in the |ast year there
Is going -- going to be an assunption that if you are
behaving all the way up to -- in the full sentence --

day 311, you should get the full 54 days.

CHI EF JUSTICE ROBERTS: |I'msure there is
sonmething wong with this predicate to this question,
but the -- the statute allows the Bureau to nake a
determi nation of good tinme credit within 15 days after
the end of each year of the sentence.

MR. SADY: Yes.

CH EF JUSTI CE ROBERTS: They cannot make
that determ nation within 15 days of the 311 days. And
so "each year of the sentence" nust nean each -- the
full year, the 365 days.

MR. SADY: Qur position is that the Bureau
of Prisons can nmake its determnation as it pl eases.

W -- we are asking the Court to do -- to construe a
statute, not wite a policy statenment. So we understand

that there are going to be sone nechanics of it. But
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the nechanics in this work very easily with the
assurance that they are receiving good tine credit
agai nst the period of the sentence inposed by the judge.

CHI EF JUSTI CE ROBERTS: You treat each year
of the sentence as the 311 days if there has been good
behavi or, no?

MR, SADY: Not necessarily. W are --
I"m-- if the Bureau of Prisons wants to make that
determination at day 365, that's fine, as |long as they
adj ust by doing exactly what the statute says: Credit
towards the service of the sentence, nove it back 40 --
54 days, and then reset. |If you do that, you have 10
bl ocks of 365 days.

JUSTI CE BREYER: Well, why do you do have to
do that? | nean you read it. It so conplicated. Just
reading this, I -- | think the | anguage should say this:
10 years, he's got a 10-year sentence. At the end of
the first year you wite the nunber 54 on a piece of
paper if he has done well.

Suppose he cones in on January 1, okay? So
January 2, after the first year, you wite the word
50 -- the nunber 54. And you do that each year. And by
the tine you get to the year 8, what you have done is
you have got 432 days.

So then you subtract the 430 days from 10
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years, and what you get is you are 67 days short of 9
years. So now you |l ook at the | ast sentence, and what
you do is you take 67 days, subtract that from 365, and
you' ve got 298, and you sinply prorate for those 298.
And you subtract that, too, so he gets another 10 days
or so, or 15 days credit, and that's it.

And that's followng the statute, it seens
to ne, absolutely literally. And it also seens to ne to
make sense, because you don't want to give himcredit
for tine he never serves.

MR. SADY: Justice Breyer, | think it
doesn't make sense, because what it does is it creates
an 87.2 mninum sentence that is served, and we note
that the sentencing table upon which every Federa
sentence is predicated is based on 85 percent. That
bei ng --

JUSTI CE BREYER. No, that isn't what the --
I f you want to know what the sentencing conm ssion did,
| think the best evidence of that is you read the
i ntroduction to the guidelines. And what the
I ntroduction to the guidelines says is that, roughly
speaki ng, many of the sentences approxi mate the tine
actually served before.

Now, what to ne that suggests is that the

sent enci ng comm ssi on never considered this question.
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And if there's sonething nore specific than that, that
shows they did, I would like to know what it is, because
| don't trust nenory.

MR. SADY: Your Honor, we are relying very
heavily on the suppl enental report at -- at page 140 of
the joint appendi x that says we -- we divide it by .85
in order to calibrate the sentencing table to include
good tinme. That means that every sentence has been
cal i brated based on assum ng 10 opportunities to earn
54 days, which --

JUSTI CE SCALIA: O course, the governnent
contends it's none of the sentencing conmm ssion's
business. It's up to the Bureau of Prisons. 1Isn't that
the governnment's position?

MR. SADY: That is their position. And our
position is that it's -- admnistering the statute is
the Bureau of Prisons's business, but deciding what the
m ni mum sentence that can -- mninumtinme that can be
served to satisfy a termof inprisonnment is a policy
decision, and that the policy is properly placed --

JUSTI CE BREYER. But there is nothing in
there -- that's not a policy statenent; that's not a

guideline. That's a staff conclusion. And the staff

conclusion, | think, is conflicting with what it says in
the -- in the introduction to the guidelines, which is
18
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that all of this was very approximate. | don't see
how -- how -- a court would be bound by that.
MR, SADY: | think that the court could be

advised by it in terns of knowing that we are | ooking at
a harsher sentence. Everybody is serving nore tine than
-- the sentence that the judge inposed was -- whether it
was advi sory gui delines or mandatory guidelines, the
sentencing table provided the initial baseline.

And that initial baseline was boosted by 2.2
percent, which is not an insignificant anount, and there
is a very sinple way for the court to construe the
statute consistently throughout to conformthe two, so
that people are not serving 2.2 percent nore tinme in
custody than the sentencing table that every judge uses
I n inmposing their sentence.

We are institutionalizing a harsher system
in a way that doesn't neet the statutory | anguage,
because the statutory | anguage says "term of
i nprisonnent."”

And if it's termof inprisonnent, 10 years
of a termof inprisonnent, | think a reasonable plain
meaning i s that you have 10 opportunities to earn
54 days.

JUSTICE G NSBURG M. Sady, you -- you said

sonet hi ng about 15 percent or 85 percent is a nore
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wor kabl e systemthan -- was it 12.9 percent?

Do we have any information on, (A), the
nunber of Federal prisoners who get good tinme and in
that universe, the ones who get good tine, how nany get
the full credit and how many get sonething | ess than the
full 54 days?

MR, SADY: Justice G nsburg, there are
approxi mately 200,000 prisoners, and of those about
195,000 of themare eligible for good tine credits.

My anecdot al experience is that npst
prisoners get nost of the -- the good tine credits, so
it's not at all unusual for prisoners to achieve nost of
that. There is sone that have m nor anounts, and there
is arelatively smaller nunber, at least in ny
experience, who do not get a lot of it.

JUSTICE BREYER Is this right? [I'm-- |I'm
sorry to ask you this question, but | get lost in the
math of this sonetines.

Do you renenber ny exanple | just gave, you

know, with the 9 years you go and put it on a piece of

paper ?

MR. SADY: Yes, the 419 --

JUSTICE BREYER. | take it what you want is
you, in -- in essence, want himto get credit for

54 days for that tenth year?

20
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MR, SADY: Yes.

JUSTI CE BREYER Yes. And the argunent
agai nst that, reading the |Ianguage and so forth, is,
well, look this is an imaginary 10th year. He is not
actually in prison for 10 years. He is going to be
rel eased sonetine late in year 8. And so why should we
add 54 days? | nean maybe it would be a nice thing
because sentences are awfully long, but -- but why would
anybody want to add 54 days in respect to a year that's
never going to be served?

MR. SADY: Each year is served in the -- if
you take away the 54 days, if you credit it towards the
service of the sentence and do the adjustnent and reset
that we are asking the Court to do so that you have 10
opportunities, then in the |ast year, you are -- when
you are in -- you go to the |l ast sentence that
acknowl edges that you are going to have to make sone
arbitrary tinme that you are going to, say, okay, we are
going to decide that you have done well enough that you
are going to be able to get the full credit for the |ast
year .

But the flaw in the Bureau of Prisons is by
having the 54 days and actual tinme and that that's what
happens at the first year, that's a 419-day first year

You can only squeeze 8 of those in. The prisoners | ook
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at it and they see, plain statute, what was your term of
i nprisonnment, how many ends of each year of a term of

I npri sonment should you have in a 10-year sentence. Ten
years.

JUSTICE ALITO Wll, the statute says that
it is -- the credit, it can be received, quote, at the
end of each year of the prisoner's termof inprisonnent
begi nning at the end of the first year of the term

MR, SADY: Yes.

JUSTICE ALITO Now, when does -- when is
that point, in your opinion?

MR, SADY: The Bureau of Prisons probably
has discretion in adm nistering. |'maccepting as a
proposition on the day 365 they nmake that determ nation.

JUSTICE ALITO Ckay. So the -- day 365 is
the end of the first year of -- of the term of
I npri sonment ?

MR, SADY: That's -- that's when they are
maki ng the determnation. |f they nake a determ nation
that he is -- should receive credit, then the end of the
first year becones day 311, because he has received --

JUSTI CE SOTOVAYOR: And then what do --

MR SADY: -- 311.

JUSTICE ALITO The statute says that

they -- that the prisoner may receive credit at the end
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of each year of the prisoner's termof inprisonnent
begi nning at the end of the first year of the term

MR. SADY: No.

JUSTICE ALITO And what |I'masking is, when
Is the end of the first year of the termwthin the
meani ng of that | anguage?

MR, SADY: The neaning of that |anguage is

day 3 --

JUSTICE ALITO Is it day 3 --

MR. SADY: Excuse ne.

JUSTICE ALITO Is it day 365, or is it day
3117

MR, SADY: It depends. And the reason it
depends i s because the | anguage of the statute says
"credit toward the service of prisoner's sentence beyond
tinme served,” so if you do it beyond tinme served and you
give himcredit towards that sentence -- the Bureau of
Prisons is making a determ nation. Once we -- they nake
their determ nation, and we respect that determ nation,
we then have to go -- fromthe 365th day, back, because
for 54 of those days he doesn't have to be there. He
has earned that tine and you can --

JUSTI CE SOTOVAYOR: So the next year --

MR. SADY: -- adjust and reset at the next

365.
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JUSTI CE SOTOVAYOR: -- you start it at 3117

MR. SADY: No.

JUSTI CE SOTOVAYOR:  And he now serves
anot her year and you back himup again at the end of
that year? To 300 --

MR. SADY: Yes, that is -- that is certainly
one way of mechanically doing it so that you have 10
bl ocks of 365 days each as a term of inprisonnent.
Because term of --

JUSTI CE SOTOVAYOR: And you -- and you think
that their systemis easier?

MR, SADY: Yes.

(Laughter.)

JUSTI CE SOTOVAYOR: That their systemis --

MR. SADY: No, absolutely not. Their --
their system makes -- nobody can understand the math.

JUSTI CE BREYER: Another way to think, and I
thi nk probably you'll -- if you | ook through the records
of the comm ssion, they even thought about this problem
and the -- the -- you will see a lot of tal ks given by
vari ous people who were there, which say that for this
reason you are bringing up, that it m ght have been
t hought there was no credit for the first year.

In other words, you don't cut the sentence

in the first year. You don't begin cut until the second
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year has been served, so he has to serve 365 days. Now
when you point that out, that is not the Bureau of
Prisons's interpretation, that's nobody's
interpretation. They're all going to let himout if
it's a year and a day. They are going to |et him out

several weeks before the end of the first year, aren't

t hey?

MR. SADY: Yes. There was a technica
amendnent .

JUSTI CE BREYER: Everybody's going to do
that. Oh -- there was a technical anmendnent.

MR, SADY: To address that first year, to
make sure that they did that.

JUSTI CE BREYER That's what happened. In
ot her words, the statute nade before --

MR. SADY: Exactly.

JUSTI CE BREYER: Ah, | better get that --

MR, SADY: -- when it was at 36 days. And
it's interesting, so page 56 of the -- of the Senate
report on this, they used the term "adjust for good
tinme." Nowthat -- then it was 36 days. But Congress
was usi ng exact sanme thought as the | anguage here that
says that the tinme is -- that you give credit towards
the service of a sentence.

And with the Court's permssion | wll
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reserve the remaining tine.
CHI EF JUSTI CE ROBERTS: Thank you, counsel .
M. Wall.
ORAL ARGUMENT OF JEFFREY B. WALL
ON BEHALF OF THE RESPONDENT
MR. WALL: M. Chief Justice, and may it

pl ease the Court:

Justice Breyer, | think you stole ny
thunder. | wanted to explain how the bureau does it,
and you laid it out exactly right. |If you have -- and |

think just |ooking at the | anguage of the statute, it
tracks perfectly. |If you have a prisoner serving a
10-year sentence and he cones in on January 1st, the end
of his first year of inprisonnent is Decenber 31st, and
on that date he gets 54 days taken off the back end of
the sentence. That cycle repeats itself for the next 8
years. And --

JUSTI CE BREYER  But the trouble with that,
and |'mglad to know about that technical anendnent,
because then --

MR. WALL: Right.

JUSTI CE BREYER  -- we never considered it
when | was on the -- nobody thought about it at that
ti me because the | anguage was different.

But now that you had have got this |anguage
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now, it's hard to reconcile with that first year. He is
sentenced for a year and a day, you see. So literally,
it says cal cul ated on January 2 of the next year. But
he's already been in for |onger than he should be by
that point. So you really have to calculate it before
the year ends; you have to calculate it at |east by

Cct ober.

And -- and -- and once you start cal cul ating
it before, the statute literally says, we are into a
nore conplicated thing than | thought.

MR. WALL: Well, and that's why they have
the sentence at the end, as you pointed out about the
proration. So when the -- when the statute says, what
it says -- starts by saying is, if you are serving a
sentence of longer than a year you are eligible for good
time credit. So you are earning credit as you go
through that first year

Congress knew then if you had have a year
and a day sentence, you wouldn't be actually serving a
full year because of the credits bringing you bel ow the
year mark. So what it does in the |ast sentence, it
says if you are in your last year and that's a partia
year, we prorate. So on your 319th day you have earned
47 days of good time credit. Those conbi ned equal a

sentence of a year and a day, and you are out after your
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319th day. On the hypothetical --
JUSTI CE SOTOVAYOR: There is a prem se flaw
there. And that premse flaw is that you have told us

that you don't earn the credit until the end of the

year.
MR, WALL: Well --
JUSTI CE SOTOVAYOR: So your answer about
this probation is not an answer, because it's -- your

prem se is not the sane.

MR. WALL: That's why for each full year
served, so for a 10-year sentence, you are right that
you are nmaking a determ nation at the end of the year
for the first 8 years, but when you get to that ninth
year, as Justice Breyer pointed out --

JUSTI CE SOTOVAYOR: |'m not worried about
sentences that are nore than 2 years. |'mworried about
the prisoner who is sentenced to a year and a day. How
does that proration help that individual, since they are
not going to get the good tine credit until they' ve
served a year?

MR. WALL: So, the way this works is that
for the prisoner sentenced to a year and a day or
13 nonths or 14 nonths, because they are receiving
credit through that first year, their good tine credit

brings them bel ow a year. They'l|l never serve a ful
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year.

JUSTI CE SOTOMAYOR:  Counsel, | --

MR WALL: And what the law --

JUSTI CE SOTOVAYOR: That's what |' m sayi ng
to you. The whole brief says to us, they neasure the
entitlenent to good tine credit at the end of the first
year.

MR. WALL: Except for the |ast year or
partial year. And what the final sentence of Bl says
is, credit for the last year or portion of a year of the
termof inprisonnment shall be prorated and credited
within the ast 6 weeks. So for the prisoner who has a
year and a day sentence, his sentence is literally al
proration. He is just serving a partial year.

JUSTI CE SOTOVAYOR: He is not going to get
54 days? He's going to get --

MR. WALL: That's right. On the 319th day
he has cone through about nine tenths of the year, he
has accrued 47 days.

JUSTI CE SOTOVAYOR: | just want to nake
absol utely sure because | hadn't done the math forward,
| did the math backwards.

MR. WALL: Right.

JUSTI CE SOTOVAYOR: Wi ch was the one that

Justice Breyer and Justice Alito set forth --
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MR. WALL: Right.

JUSTI CE SOTOVAYOR: \Which is 54 days are
earned back for each year, and you take it off the ful
termof inprisonnent.

The -- you are representing to ne that the
math that is in your programstatenent is acconplishing
that result?

MR. WALL: Absolutely. Wich is to say when
the prisoner gets to his last year, if that's a partia
year, he is not going to get the 54 days, he's going to
get sone portion of the 54 days, based on what part of a
year he served. And that is prorated and credited
within the last 6 weeks. Now, it's normally done on the
rel ease date. So in that 9th year for the 10-year
prisoner --

JUSTICE STEVENS: May | just interrupt with
one question? |If he got a total of 540 or whatever it
i's, he should never enter the 9th year because he would
finish the 10-year sentence in |less than 8 years.

MR, WALL: Well --

JUSTICE STEVENS: O |ess than 9 years,
rat her.

MR WALL: That's -- that's right. 540
woul dn't be quite 2 years, but setting that to the

side --
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JUSTI CE STEVENS: So how does he -- how does
he get his 10th bl ock of good tinme? How does he ever
get it under your --

MR. WALL: Well, under the governnent's view
he can only earn good tine credit when he is actually
i ncarcerated. And what Petitioners are comng in and
saying --

JUSTI CE STEVENS: Right. | understand. But
explain to ne how -- how he can get nore than a year of
good tinme credit before the 10th year begi ns?

MR, WALL: Well, so, if you take a 10-year
prisoner -- a prisoner with a 10-year sentence, the way
it currently works, at the end of the 8th year he has
accrued 432 days of good tinme credit.

JUSTI CE STEVENS: VWhich is nore than a year

MR. WALL: Right. So he knocked off his
full 10th year and he's knocked off a part of his 9th
year. Now we are at that final 9th year, which is a
prorated year. He has got 298 days |left and by the
260t h day he earned 38 days of credit. So he is
rel eased after the 260th day of his 9th year.

And as Justice Breyer pointed out, that
preci sely tracks the | anguage of the statute. You do it
at the end of each full year until you get to the |ast

partial year, and then you prorate and you do it in the
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| ast 6 weeks.

JUSTI CE KENNEDY: And each of those 4 years
i ncl uded 54 days of credit?

MR. WALL: That's right. So the -- the
Petitioners here, Petitioner Barber, for instance, has
been incarcerated for over 17 years. At the end of each
of his 17 years in prison, he has gotten 54 days of
credit. Wat Petitioner Barber is here saying is, | am
going to get 3 whole years knocked off the end of ny
sentence; | want the 54 days for those years, too.

I want 54 days for every year of ny sentence
as i nposed by the court, not as served by ne behind
bars, and that's what doesn't track the | anguage of the
statute. Because the only way you can do that, as
Justice Alito pointed out, is to read "year" to nean
311 days, and it is no answer to say, as Petitioners do,
wel |, you can do the determ nati on whenever. \What they
are saying is at the end of a 311-day period, you should
det erm ne whether the prisoner gets the credit.

But what the statute says is the
determination itself has to occur at the end of the
year. So you can't fold the 54 days into the year
because you haven't nade the determ nation yet.

JUSTICE ALITO Well, | didn't understand

themto be saying that. | understood themto be saying
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that the determ nation could be nmade at the end of

365 days, but if it's determined that the prisoner is
entitled to 54 days of credit, then year 1 should be
regarded as havi ng begun on the 312th day, rather than
the 366t h day.

MR. WALL: | think that's right, which first
it is inconsistent with the | anguage of the statute,
whi ch says at the end of each year, so that reads "year™
to be an 311-day cycle. But it also sets up a very odd
system \WWhat happens if the prisoner m sbehaves during
days 312 and day 3657

On Petitioner's approach, it seens to ne,
the new year has started on day 312. Now, but take the
exanpl e, he says, well, you can do it on the 365th day.
Well, if the prisoner's m sbehaved on day 340, is that
comng out of the first year or out of the second year.

JUSTICE ALITO Well, | think that they
woul d say you won't know when the second year has begun
until the full cal endar year has been conpl et ed.

MR. WALL: And | guess the -- the difficulty
with that approach is that it seens to ne that once the
311-day cycle is finished, you have to start a new
311-day cycle on day 312.

JUSTI CE KENNEDY: Well, they are just not

vested until the year has -- the full year has passed.
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MR. WALL: Well, so vesting is alittle bit
uni que, Justice Kennedy, under the statute, because none
of the tinme vests under (b)(2) until they are actually
rel eased. But --

JUSTI CE KENNEDY: Well, | -- | use it just
in the cal cul ati ng sense.

MR WALL: | see -- | see what you're
saying. They could do the bookkeepi ng determ nati on on
day 365. But | don't think that's what's inportant.
VWhat is inportant is that on Petitioner's view, the
second year, for credit purposes, has to start on day
312. You have to have 10 bl ocks of 311 days and you
have to be neasuring after every 311th day.

JUSTI CE SCALI A: No, no, you don't
measure -- | don't think that -- you -- you begin
nmeasuring on 311, but you neasure 365 days from-- from
311. And if he has behaved well during all -- all of
t hose 365 days, then you knock off another 51 days or
whatever it is. And you begin the third year fromthen,
but you give himanother 365 days to determ ne whet her
he has behaved wel | .

MR, WALL: Justice Scalia, if you are
nmeasuring 365 days fromday 311 --

JUSTI CE SCALIA: Right.

MR. WALL: -- then you should equally be

34

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

neasuring 365 days fromday 1. Wichis to say, if
you' re doing --

JUSTI CE SCALIA: He did. He did. You
didn't give himthe credit until he served the whole
365 days. At that point, he gets the credit and you
count the second year as though it begins on day 311.

MR WALL: Well, the -- | was half with you
t here.

The bureau does do it by | ooking at what
they do during the full year, fromJanuary 1 to
Decenber 31, and then it determ nes whet her you get
54 days knocked off the end of your sentence. What
happens between day 311 and day 365 is not different
t han what happens during the rest of the year.

JUSTI CE SCALI A: Exactly.

MR. WALL: What the -- what the statute asks
the bureau to determne is, at the end of each year,
has, during that year, the prisoner denonstrated
exenpl ary conpliance with institutional regulations? So
the prisoner has got to go a full year, a full 365 days,
and be wel | -behaved. Then he gets 54 days taken off the
back end of the sentence. And if that's the way that
you're saying it should work, that is precisely how the
bureau interprets the statute.

JUSTI CE SCALI A: Except that they' re not
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taking it off fromthe back end. They are taking it off
fromthe next year. So that in the second year, if he
-- I f he behaves well for 365 days from 311 -- okay? He
behaves wel| for the next 365 days. The next year w ||
begin at 622.

But then he has to serve another 365 days
before he gets good tine credit. And then the next year
will begin three tinmes 311: 933. And so forth.

MR WALL: Justice Alito, | think that sets
up an odd system

JUSTICE SCALIA: Isn't that right? See, he
agrees with ne.

(Laughter.)

No, I'"'mnot saying that's right. |'m saying
that that's -- that is what he is proposing.

MR WALL: No, | -- | agree. That is the
difference. Petitioners think that you neasure credit
over these 31l1-day cycles, and if you -- you know, you
get to the 311th day, you take the 54 days of credit,
and together, they equal a year of the sentence inposed.

But what the statute says is you nake the
determ nation at the end of the year. And we don't read
"year" to be a 311-day period. W read it to be a
365- day peri od.

JUSTI CE STEVENS: Yes, but as Justice Scalia
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says, you know, you do nake the determ nation on the
365t h day, but what you determne is that the -- having
been a good prisoner, his first year expired 54 days
earlier, and then you start over.

MR. WALL: But what -- that's right. But
what the statute -- the statute doesn't just say,
Justice Stevens, you nmake the determ nation at the end
of the first year of the term The determnation is
that during that year, the prisoner has displ ayed
conpliance. So he has got to display conpliance through
day 1 through day 365.

JUSTI CE STEVENS: Let ne interrupt and get
one thing off ny mnd that |I just -- supposing he
m sbehaves in year 3. Does that just affect his good
time credits in year 3, or does it nean he is cancel ed
for years 1 and 27

MR. WALL: No. He can lose credit that he
has accrued up to that point, but he can't |ose credit
that he has -- that he is eligible for in future years.
So let's say that we are comng up on the end of the 3rd
year. He's earned his full 108 days for his first two
years, and he has earned sone prorated portion. He can
| ose any of that, but he is still eligible going forward
to keep getting 54 days at the end of each year.

JUSTI CE STEVENS: But he can | ose his
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108 days?

MR WALL: Yes.

CH EF JUSTI CE ROBERTS: How can he do that?
' m | ooking at page 14A of your appendi x. It says:

Such credit toward service of sentence vests at the tine
that it is received. Credit that is vested nay not
| at er be wi t hdrawn.

MR. WALL: [I'msorry, M. Chief Justice. |
shoul d have been nore clear.

For prisoners sentenced subject to the SRA
which was in effect from 1987 to 1994, you are right.
And that is the SRA according to your brief.

Their credit vests. That vesting
requi renment was elimnated in the PLRA, which governs
prisoner's sentences since 1986. So for the vast bulk
of prisoners in the Federal system who are subject to
the PLRA, their credit does not vest until they are
rel eased.

JUSTICE G NSBURG M. Wall, the -- if we
consi der both nethods pl ausi bl e, the nunber cones out at
15 percent -- 85 percent, 15 percent. |It's a nore
wor kabl e nunber, and there are sone hints in the
| egi sl ative history that Congress thought 85 percent,
not 87.2 or whatever it is.

So in choosing between those two nethods,
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why not take the easier nunber to work with?

MR. WALL: Well, two reasons. | think to
the extent that you are suggesting the statute is
anbi guous, the Bureau of Prisons is charged by Congress
with admnistering the statute in both Reno v. Koray and
Lopez v. Davis. This Court deferred to the bureau's
interpretation of other prisoner credit statutes. W
think the bureau is equally entitled to the sane
di scretion here to interpret this statute.

JUSTI CE KENNEDY: We -- if we disagree with
that, if we disagree that the BOP has authority in this
area, then -- as Justice G nsburg's question, | think
suggests -- does not the Rule of Lenity apply?

MR WALL: Well, this Court's been clear --

and I -- | can't put it any better than Justice
Sot omayor did in her first opinion in Sash -- that this
is not a crimnal statute. It neither inposes a

crim nal prohibition on conduct nor --

JUSTI CE KENNEDY: Well, how do you explain
t he Granderson case?

MR, WALL: I'msorry?

JUSTI CE KENNEDY: The G anderson case.

MR WALL: [I'mnot famliar with that case,
Justi ce Kennedy.

JUSTI CE KENNEDY: | had thought that in that
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case, Justice G nsburg, for this Court, established the
proposition that the Rule of Lenity is applicable.
know it wasn't cited in the Petitioner's brief, either.
That was a parole revocation case.

But in -- in any event, the -- shouldn't the
Rul e of Lenity apply? If the Rule of Lenity is thought
of as a notice requirenment insofar as giving you warning
to what conduct is punishable, that's one thing, but
doesn't the Rule of Lenity nean nore than that? It's a

check agai nst the power of the State, so that you sinply

mtigate the -- the power of the State in favor of the
individual. 1In a case like this, apply the Rul e of
Lenity.

MR WALL: | think it's a check against the

power of the State when it's penalizing conduct or when
it's putting forth a penalty for a crimnal prohibition.
But in both Koray and Lopez, this Court was considering
what prisoner credit statutes neant, other prisoner
credit statutes. 18 U S. C. 3585 and 3621. And in both
of those, it deferred to the bureau's interpretation.
And in both, it specifically rejected application of the
Rul e of Lenity.

And | think the notion there is that this
statute is not a crimnal statute. |It's about an

adm ni strative reward for conpliance with institutiona
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regul ations. And that's different fromsetting forth a
prohi biti on on conduct where the penalty that soneone is
sentenced to by a court once they have been convicted of
a crimnal offense --

JUSTI CE KENNEDY: Well, the G anderson case
is cited in the brief for the National Association O
Crim nal Defense Lawers, and as | read it, it applies
to this area and it seens to ne that it ought to.

I mean, you tell us this is not a crimna
statute. | -- | certainly think it has -- it has al
the i npact and force of the State detaining a person for
a crimnal act.

MR. WALL: Well, it is a statute that
determines in sone sense how long you will be in prison,
so | take your point. But it does so not by extending
the penalty applicable to the conduct, but by offering
an adm nistrative reward; sort of relieving you of part
of the burden of that -- that penalty.

And | am not aware of any case -- and | am
obviously not famliar with G anderson, but | am not
aware of any case fromthis Court, or indeed any | ower
court, finding that section 3624 is a crimnal statute,
as this Court's cases uses the term

JUSTI CE STEVENS: No, but isn't there

anot her consideration? It's not the Rule of Lenity, but
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it's sonething el se we should take into account.

In the -- in their reply brief, they say it
costs about 25 or $26,000 to house a particul ar
prisoner, and the nunber of prisoners involved is --
sonething like $100 nmillion in taxpayers' noney is at
Issue in this case. It -- is -- you don't disagree wth
t hat general figure, do you?

MR WALL: [I'm-- | think the basis for that
is just math that the Petitioners have done. | don't
have any i ndependent basis for confirmng or denying it.

JUSTI CE STEVENS: But in any event, it's
clear it's a lot of noney. And -- and is that not a

factor that we should be aware of in this case, because,

all other things being equal -- assune the statute is
total ly anbi guous, and if you -- if one -- one -- one
version will save the -- the governnment $100 nillion a

year and the other version will cost it, is that --
isn'"t that a factor we -- we should take into
consi deration?

MR WALL: | think it's a factor that the
bureau coul d, should and has taken into consideration in
the developing its interpretation as the agency in
charge of adm nistering the statute. But what the
bureau has found is that it's nmethod allows you to earn

good tine for all the tinme you are incarcerated, so you
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al ways have incentive to follow prison regul ati ons.

And what Petitioners haven't responded to
and the governnent's point in our brief that if you
start neasuring by 311-day cycles, you are assum ng that
they getting the full 54 days of credit. And to the
extent that they don't, no matter how they calculate it,
Justice Scalia, no matter what their matter of
bookkeeping is, if they don't get the 54 days of credit
for each cycle, there will be sone correspondi ng period
at the end of the sentence when they are serving tine
and they have already had their ten -- you know, their
reviews and they are no longer eligible for the --

JUSTI CE BREYER: That's true. But the
strongest argunent -- | -- | don't want to put words in
his nouth because this is conplicated. But | see it as
this. Let's call that tinme you are tal king about, that
tenth year, phantomti ne.

MR, WALL: Ckay.

JUSTI CE BREYER. Now, you are saying don't
put in any phantomtinme. And he's saying let's put sone
I n.

Now, the strong -- a strong argunent, |
think, for his is the follow ng -- think about that
first year. That first year we are going to cal cul ate

54 days, subtract it, everybody seens to agree we get to
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the nunber 311, right?

But if you were to apply the | ast sentence
to that first year, the prorating sentence, you woul dn't
get 54. You would get |ike 45 days, or 47 or sonething
like that. But everybody agrees under the Bureau of
Prisons systemthat it is 54. And, therefore, in
respect to the first year, they are cal cul ati ng phant om
tinme, i.e., not the first year, but a person who had a
sentence to a year and a day. |If you had a sentence to
a year and a day, you agree it's 54 days, and everybody
agrees with that, and that includes phantomtine.

So he said, well, if you include it for the
first year, since the statute says nothing about the
first year, why not include it for the other years, too?
How can you possibly justify phantomtine being included
in the first year but not in the other years?

MR. WALL: Justice Breyer, | disagree with
your prenm se. Soneone sentenced to a year and a day is
eligible for credit, but because that person is accruing
credit as he serves, he will never actually get 54 days.
By the tine he gets to the 319th day, he has accrued
47 days of credit, those conbine to equal his 366-day
sent ence.

JUSTI CE BREYER: So, in other words, they

don't let himout under 3117
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MR. WALL: That's -- that's exactly --

JUSTI CE BREYER I n other words, the Bureau
of Prisons for a person whose has a sentence of a year
and a day does not let himout 54 days short, rather
they let himout 47 days short, because they apply the
| ast sentence in the prorating of that sentence?

MR, WALL: And that's exactly our difference
with Petitioner's view. Exactly. \What Petitioner --

JUSTICE BREYER Is that -- is that what
happens?

MR. WALL: Yes. Yes. He is released after
the 319t h day.

And | think what Petitioners actually want
is phantomtine even in the first year. Wat they are
saying is fine, he may only serve 311 days, 312 days,
319 days, we want the full 54. So, instead of letting
hi m out at 319, back himup to 312, we want the phantom
week in the first year

And, so, | think the way the bureau
interprets it, there is no phantomtine in any year.
The way the Petitioners interpret it, there is phantom
time in every year, no matter the length of the
sentence. As | said | think it creates a gap in
coverage. It rests on this assunption that prisoners

are always getting 54 days. That is just not the case.
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JUSTI CE G NSBURG Do you disagree with your
coll eague that that is the case nost of the tine, that
nost Federal prisoners get good tine credit, and of the
ones who get credit, nost of themget the full 54 days?

MR. WALL: There are no statistics on this,
but, yes, Justice G nsburg, | think the majority of
prisoners do earn the full credit, certainly these
Petitioners have. But | would say that there are, say,
15 to 20 percent Federal prisoner who tend to be repeat
of fenders, and they are often being docked to good tine
credit.

So, | think what you will see is that the
ones getting 54 days do it consistently, and the ones
not getting 54 days, often do that pretty consistently.
And, you know, the difficulty on Petitioner's nethod is
that no matter when you want to do that cal cul ation,
Petitioners at bottom are sayi ng what you shoul d be
| ooking at is a 311-day period, and you take the
311 days served, you take the 54 days of credit, and
toget her they give you a year of the sentence inposed.

And not only does that not serve penol ogi ca
interest, as the bureau has found, but it just doesn't
track the | anguage of the statute, which says during
each year you have got to conply with the regul ati ons.

The statute cares not just about your conduct from days
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1 to 311, but your conduct fromday 312 to 365. Al of
those days are equal in the statute's eyes. |If you want
54 days of credit knocked off the back end of your
sentence, you have got to behave and conply with the
rules for a full year each tine you want the credit.

JUSTI CE SOTOVAYOR: Counsel, this
expl anation that has been given in your brief and the
one you are giving to us now as to why BOP chose what it
did, is there any statenent outside of the penned
affidavit that explains why this choice was nade?

MR. WALL: Oher than the positions --
positions that the bureau has taken before the 11 courts
of appeals in which it has prevails, no, the --

JUSTI CE SOTOVAYOR: But in each one of them
they have taken the position that the statute was
unanbi guous. Assuming that that is not accepted by us,
that it's anbi guous, what and where are we giving
Chevron or Skidnore deference to what set of facts or to
what - -

MR. WALL: Two points, Justice Sotomayor. |
don't think the bureau has al ways taken the position
that the statute i s unanbiguous. It has taken the
fall back position, and it has prevailed on this position
in a nunber of courts of appeals. And it is worth

poi nting out the bureau has prevailed in the First
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through the Eleventh Crcuits. It has won in 11 court
of appeals. And it has often prevailed on the ground

that it had discretion to interpret the statute to the
extended it was anbi guous.

Your second point, what would you defer
to --

JUSTI CE SOTOVAYOR: Well, did they exercise
di scretion when they took the position that it was
unanbi guous?

MR. WALL: As the pen declaration makes
clear, and this is at page 154 of the Joint Appendi x,
when the bureau pronulgated its rule in 1997, it did
that based on the statutory | anguage and on naking a
policy choice to acconmmopdat e penol ogi cal interest,
ensuring that credit would always be an incentive to
good behavi or and providing clear notice to i nnates of
their projected release dates. So, | think -- you know,
t he governnent has --

JUSTI CE SOTOVAYOR: We have never given
deference, have we, to an affidavit submtted in
litigation to explain sonething that on its face is not
expl ai ned either in an agency's regulation or inits
policy statenent that -- that -- this is giving
deference to an affidavit.

MR. WALL: Well, it's giving deference to
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the rule, because the affidavit inforns the court that
the rule is an exercise of the bureau's discretion. So
far as | know, the court has never faced that question
but the | ower courts have. And a nunber of courts of
appeal s faced with rul emaki ng and i nformal adjudication
have accepted suppl enentation of the record with
affidavits and declarations very nmuch |ike this one.
Because what we are tal king about here is an affidavit
fromone of the agency's original decisionmakers.

If this was just a post hyperactualization,
| grant you it mght not be enough. But this is one of
the bureau's | awers involved in the decisionnmaking in
the m d-1980's comng in and saying, here is why we
adopted the interpretation --

JUSTI CE SCALI A: Subsequent | egislative
hi story, so to speak, right?

(Laughter.)

JUSTI CE SCALIA: | nean, we -- we woul dn't
allow that -- those of us who use |egislative history
don't allow a congressman to conme in several years after
the bill has passed and say, oh, by the way, the reason
we voted for that is thus and such. W would kick that
out .

Wiy is it any different for an agency's

subsequent statenent?
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MR. WALL: Justice Scalia, | think it is
di fferent because that woul d be broadside in Overton
Park. And what this Court said is if there is not
enough in the agency action itself to enable judicial
review, the right answer is not to set it aside, the
right answer is to send it back to the agency to let the
agency deci si on makers explain why they did what they
di d.

And while that m ght normally be the right
course here, the agency has already done that. It has
put forward its explanation, so | think this is one of
the rare circunstances where we don't need to remand on
Overton Park. W know why the agency adopted the rule,
and it did it both because of the statutory |anguage and
because they thought it was the nost sensible policy
choi ce.

And | guess | would turn it around a little
bit and say you have a rul e pronul gated by the agency
charged with adm nistering the statute, an agency to
which this Court has twi ce deferred in the
interpretation of simlar statutes. That rule has been
uphel d as a substantive nmatter now in 11 courts of
appeal s.

The Ninth Circuit set the rule aside on a

procedural basis, which has now been corrected by the
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agency. It's a republished rule which corrects the
infirmties that the court of appeals identified.

And, so, the question is, faced with those
facts, what woul d be the point of asking the governnent
to recal cul ate 195, 000 Federal sentences?

JUSTI CE SCALIA: | don't think we sent cases
back under Overton Park for an agency's description of
history. | think we sent it back for the agency to give
a reason for its rule, whether that's its current reason
or its past reason. It -- it's the current reason that
counts.

MR. WALL: Justice Scalia, even -- even if
you t hought as the court of appeals did that the rule
was procedurally invalid, you would still, as the court
of appeals did, defer to the program statenent under
some | evel of deference, at |east Skidnore.

JUSTI CE SCALI A:  You don't have to worry

about ne.

(Laughter.)

JUSTICE SCALIA: I'm-- I"'mwlling to
accept the -- the governnent's assertion here that

that's the governnent's position.
MR. WALL: And I --
JUSTICE SCALIA: | don't think you are

| yi ng.
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MR WALL: | -- | --

(Laughter.)

MR. WALL: M only point, Justice Scalia,
was that whether you get there by deferring to the rule
or by deferring to the program statenent, as the court
of appeals did, every court of appeals to consider it
has conme out in the sane place, which is that by hook or
by crook, the bureau has exercised its discretion to
answer this question. And I --

JUSTI CE STEVENS: You say there are 195, 000
sentences affected by this rule. | don't know which way
that cuts. [If there are 195,000 peopl e spendi ng nore
time in -- you know, significantly nore tine in jail
than they should, that's kind of troublesone.

MR. WALL: Justice Stevens, | think what |
woul d say is the bureau has been doing it the sane way
since 1987. Congress has anmended this statute five
times in the last 20 years. It has never noved to alter
t he bureau's nethods.

JUSTI CE KENNEDY: But the cunul ated --

JUSTI CE STEVENS: Probably they didn't
understand it because it's an awfully hard statute to
under st and.

MR. WALL: Justice Stevens, with al

respect, Justice Breyer got it in the first 5 m nutes.
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So |l think the --
(Laughter.)

JUSTI CE STEVENS: Well, he's a lot smarter

than I am

JUSTI CE SCALI A: Even Justice Breyer has got
it!  \Woal

(Laughter.)

JUSTI CE KENNEDY: But what -- what we
were -- what we were saying, is this is 36,000 years of
prisoner time, | mean -- 36,000, that is older than

Mar bury versus Madi son

MR. WALL: Justice Kennedy, that's true. |
think the point is that the | anguage of the statute has
remai ned unchanged, and for the |last 20 years the bureau
has interpreted that in a reasonable way. The | anguage
I s unanbi guous, but even if it weren't, at |east the
bureau's interpretation is reasonable, which is why 11
courts of appeals have deferred to it.

And so | take your point that they are
serving nore tinme than under Petitioner's
interpretation, but | don't think that that policy
rationale is properly before this Court. It is properly
before the bureau, which has found that policy
consi deration outwei ghed by other penological interests,

and | think that's the judgnent to which this Court
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shoul d defer, not its own judgnent about how nuch tine
t hese prisoners should -- should be serving.

And | do think it's inportant in that regard
that Congress has returned the statute several tines.
And | take your point that it is conplicated, Justice
St evens, but --

CHI EF JUSTI CE ROBERTS: You can finish
the --

MR, WALL: -- but Congress has made a nunber
of technical anendnents and I don't think there is any
evidence it did not understand of how this |ongstanding
syst em wor ks.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, M. Wall.

M. Sady, you have 4 m nutes remaining.

REBUTTAL ARGUMENT OF STEPHEN R SADY
ON BEHALF OF THE PETI TI ONERS

MR. SADY: Thank you.

The -- the idea that there could be tine at
the end of the sentences is prem sed on "term of
I mprisonment” nean "tinme served,"” which it cannot nean
in the sane sentence where it says "beyond tine served."

If you nmake the adjustnent for good tine
credit that is earned at the end of the year, it is

credit towards the service of the sentence; that neans
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that it's bl ocks of 365 days, that at the | ast day of

M. Barber's sentence if it's properly conputed, he
woul d be | ooking at 365 days. |f he behaved well until
close to the end, if we go to the last statute that says
prorate the remaining period of tine, the 30 --
remai ni ng 36 days he could earn, and credit it in the

| ast 6 weeks, because they are doing that sinply as an
adm ni strative technique.

JUSTI CE SOTOVAYOR: Just so -- in your
systemthey do the neasurenent at the end of the
365 days. He m sbehaves on the 340th day. And they say
for that reason, I'monly going to give you 10 days of
full time -- of good tine credit.

MR, SADY: Yes.

JUSTI CE SOTOVAYOR: So now your year starts
at 3507?

MR, SADY: 355. Yes.

JUSTI CE SOTOVAYOR: No, they said they are
only giving you 10 days of good tine credit. Because at
the end of -- 355.

MR. SADY: Right. And so the 355 --

(Laughter.)

JUSTI CE SOTOVAYOR: That was pretty bad.

(Laughter.)

JUSTI CE SOTOVAYOR: 355. Now, your year
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starts again on 355 days --

MR, SADY: 365, and if he behaves very badly
he has to go all the way to the end of that 365 and
doesn't get any adjustnent, but if he -- next year he
starts all over again for 365 days, and if he is very
good he gets the 54 days.

If I could address the question that was
rai sed by Justice G nsburg on the Rule of Lenity. |
would |i ke to point out that in the -- we have relied on
both RL.C. and in -- on G anderson for your
articulation of the Rule of Lenity as it would apply in
this case. Wich, if after we're looking at all the
other -- the statute, the history, the context, and if
we cannot -- if we apply the Rule of Lenity, if the
governnment's position cannot be shown to be
unanbi guously correct, we have at |east anbiguity here,
and then we go to Chief Justice Marshall's sem na
di scussion of lenity.

And what he said was that we |look at lenity
for the proposition -- to back the principle that the
power of punishnent belongs to the |legislative
departnent; and the tenderness of the law for the rights
of individuals, both of --

JUSTI CE G NSBURG. But the argunent -- one

of the argunments is it is not punishnent at all. This
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iIs areward; this is a reward for good behavior.

MR. SADY: The Court in -- in Lynce and in
Weaver used the term "increase in punishnment” when there
was no | onger avail able good tine credit. For -- to say
that sonebody has to serve 87.2 percent of the term of
i nprisonnment inposed by the judge instead of 85 percent,
that is inprisonnent.

For M. Barber that's over 6 nonths'
additional time behind bars in a prison. That's --
that's penal; that is affecting individual |iberty, it's
the type of liberty that was intended to be covered by
the Rule of Lenity; and especially in the situation
where the initial sentence was inposed based on a grid
that was calibrated assum ng 85 percent, he's ending up
serving 2.2 percent nore tinme than the sentencing judge,
I n inmposing the sentence. So that aspect of punishnent.
And in actual raw tinme behind bars in a prison.

Unl ess there are further questions, | would
reserve nmy --

CHI EF JUSTI CE ROBERTS: Thank you, M. Sady.

MR. SADY: Thank you.

CH EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.
(Whereupon, at 12:02 p.m, the case in the

above-entitled matter was submtted.)
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