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PROCEEDI NGS
(10: 04 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argunment first this norning in Case 09-338,

Renico v. Lett.

M. MGorniey.

ORAL ARGUMENT OF JCEL D. McGORMLEY
ON BEHALF OF THE PETI TI ONER

MR, McGORMLEY: M. Chief Justice, and nay
it please the Court:

Because this is a habeas case arising froma
mur der conviction obtained in the Mchigan courts, the
t hreshol d questi on under AEDPA is whether there is any
clearly established Suprene Court precedent that the
M chi gan Suprene Court objectively, unreasonably applied
inrejecting M. Lett's clainms that the trial court had
abused its discretion in -- in discharging the jury due
to deadl ock

The Sixth Crcuit second-guessed on habeas,
I gnored deference under AEDPA, as well as the broad
di scretion, due the trial court determ nation. Here
there was a note suggesting acrinonious deliberations
received early on in the second day of deliberations,
foll owed by a second note suggesting a deadl ock after

approximately 10 hours of trial testinony and 4 hours of
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del i berati ons.

The trial court at that tine engaged the
foreperson in a colloquy, a two-part colloquy, in which
the foreperson not only confirnmed the content of the
first note, but also confirnmed the existence of a
deadl ock.

JUSTI CE SOTOVAYOR: Excuse ne. The content
of the first note was a query of the court. And that
gquery was: "Wat happens if we can't reach a verdict?"
Isn't that substantially different? Doesn't that
suggest that the jury is trying to figure out what are
t he consequences of its actions and whet her reaching a
consensus i s possible?

MR, McGORMLEY: Well, Justice Sotomayor, the
first note was the note regardi ng our raised voices
di sturbi ng other proceedings. The second note
regards --

JUSTI CE SOTOVAYOR: Excuse nme. How | ong
before that |ast note was that?

MR. McGORMLEY: Well, the M chigan Suprene
Court refers to that as early on in the second day of
del i berations. And then there is approxi mtely 3 hours
and 15 nore m nutes of deliberations, because after the
second note --

JUSTI CE SOTOVAYOR: Did anybody hear the
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voi ces?

MR. McCGORMLEY: The record doesn't disclose,
doesn't disclose that.

JUSTI CE SOTOVAYOR: Could you tell ne what
facts found by the |lower courts or the trial courts show
that the Court acted, quote, and this is from our
earlier Perez case, the very first in this area,
"del i berately, responsibly, and not precipitously” in
declaring a mstrial. Wat in the facts you have
recited --

MR. McGORMLEY: Well --

JUSTI CE SOTOVAYOR: -- show that activity?

MR. McGORMLEY: Justice Sotomayor, the first
point I would nmake is that, of course, this is on habeas
review, and so the -- the M chigan Suprene Court nmade
factual findings here that woul d be due deference.

JUSTI CE SOTOVAYOR: What is the factua
finding that you think we have to give deference to?
know the facts you' ve recited. There don't appear to be
any of the facts with respect to what occurred during
the activity. So what factual finding do we have to
gi ve deference to?

MR. McGORMLEY: Well, the factual finding by
the M chigan Suprene Court that -- that there appeared

to be acrinoni ous deliberations. That's a factual
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finding due deference under (e)(1).

JUSTI CE SOTOVAYOR: But |'m not sure how
that finding supports the finding, or a finding, that
the Court was acting deliberately, responsibly, and not
preci pi tously.

MR. McGORMLEY: (Going back to this Court's
opi nion in Perez, considering sound judgnent,

di scretion, considering all the circunstances, here we
have to |l ook at the totality of the circunstances in
that it was a relatively short trial, that we have a
note that could be reasonably interpreted as acrinoni ous
del i berations, the second note that could be reasonably
construed as a deadl ock.

And then the trial court did not declare a
mstrial at that point. Rather, the trial court brings
the jury out and engages in a colloquy. And in that
colloquy, the trial court accepts the foreperson's
answer at her word. And that is: "Are you going to be
abl e to reach unani nous verdict?" The answer being:
"No." And in fact, it's the Sixth Grcuit who
second-guessed in this case by saying: You can't place
that nmuch wei ght on that statenent by the foreperson.

JUSTI CE G NSBURG. Because the foreperson at
first hesitated. Wen the court asked the question,

"Are you going to reach a unani nous verdict or not,"
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then there's no response. And then the court says, "Yes
or no?" And only at that second point does the
foreperson say "no." So it was a reluctant "no."

MR. McGORMLEY: | don't necessarily believe
it was a reluctant no.

JUSTI CE SCALI A: She m ght have been
sneezing. | nean, we don't know what caused the pause,
do we?

MR. McGORMLEY: That's correct,

Justice Scali a.

JUSTICE G NSBURG And that's another factor
inthis. W have the transcript. Are you urging that,
because the trial court judge was there on the spot, saw
the jury, worked with the jury, that that's sonething
that deserves a special neasure of respect?

MR. McGORMLEY: Absolutely,

Justice G nsburg. And this Court has qualified that as
broad di scretion and special respect due the trial court
determination, after the trial court is the one view ng
the jury in real time. So absolutely. And in fact,
this -- this risk of coercion was recogni zed al so by
this Court in Arizona v. Washi ngton.

JUSTICE ALITG My | ask you anot her
guestion about what happened?

After the foreperson said: No, Judge, we
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are not going to reach a unani nous verdict, the judge
says: Al right, | hereby declare a mstrial; the jury
Is dismssed. And then the next entry in the transcript
that we have is: Wll, M. Gordon snuck away before we
could set a newtrial date. Now, M. Gordon was defense
-- was the defense attorney?

MR. McGORMLEY: Correct, Your Honor.

JUSTICE ALITO So when did he |l eave? Do we
know when he left? He was present when the judge said
that she was going to declare a mstrial?

MR. McGORMLEY: Correct. But | don't know
that mnute or so gap. | don't know when M. Gordon
snuck out.

JUSTI CE KENNEDY: Can you tell ne, along the
line of -- the sanme |ine of questioning, | understand
about AEDPA. | understand about deference, the
jurisdictions. Just tell ne alittle bit about how this
often works in State courts and in Federal courts?

Wuld it be good practice, in your view --
and that may not control your case, but would it be good
practice for the -- a judge to have had exactly this
coll oquy and then say: The jurors are dism ssed while I
talk wth counsel. And you say: Counsel, in light of
this response, | amprepared to declare a mstrial. Do

you have any coment ?
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Is that good practice?

MR. McGORMLEY: It may be good practice, but
t he question becones whether it's constitutionally
required.

JUSTI CE KENNEDY: |'m asking -- |'m asking

if it's good practice as a general practice.

MR. McGORMLEY: | would say -- well, in this
Court --

JUSTI CE KENNEDY: Because -- because that
will bear, ultimately, on a constitutional issue. |
under stand deference. | understand that all intendnents
are in favor of what the State Suprene Court found. |'m
just -- | want you to tell nme howit works out there in

the real worl d?

MR MGORMEY: Well, | believe that
di scussion with counsel is a factor in -- in the
consideration. | don't dispute that. But this Court

has never held that it's a requirenent.

JUSTI CE SCALI A: What if, in fact, there
isn't -- what if both Counsel say, no, you should not
declare a mstrial? Can the judge go ahead and decl are
a mstrial?

MR. McGORMLEY: Absolutely. And here -- and
here's why.

JUSTI CE SCALIA: That's not a very big fact.

9
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MR. McGORMLEY: Well, it's inportant in the
coercion context, because certainly the trial court has
an i ndependent obligation to ensure a just judgnent.

JUSTI CE KENNEDY: That i ndependent
obligation is not reinforced by getting counsel's views
just as a matter of good practice?

MR. McGORMLEY: It may be. It may be
reinforced in certain circunstances, but again, we are
| ooking at the totality of the circunstances when we
have a note indicating acrinony, a note indicating
deadl ock, and then the colloquy in which there's an
unequi vocal --

JUSTICE ALITO Wll, certainly it's good
practice. |If both counsel agree that there is manifest
necessity for a mstrial, then there isn't going to be a
doubl e jeopardy issue in the case, isn't that right?

MR. McGORMLEY: Correct. Under Dennis, if
t he def endant consents, then there is no double
j eopar dy.

JUSTI CE SCALI A: Was there an objection here
by counsel for the defendant?

MR. McGORMLEY: No. No, there wasn't. But,
you know, the colloquy is relatively short. But no, I
bel i eve the defendant's counsel coul d have objected.

JUSTI CE KENNEDY: Well, there was a ruling
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Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

by the court: | hereby declare a mstrial. | suppose
you coul d have an objection, but it would be very -- the
jury was present when the judge said: | hereby declare
the mstrial.

MR. McGORMLEY: Correct.

JUSTI CE KENNEDY: So it woul d be rat her
awkward for the counsel at that is point.

JUSTI CE G NSBURG There was no -- there was
no pause, you agree, between the foreperson's report and
the court then said imediately afterward: The jury is
di sm ssed. So there was no interval for an objection?

MR McGORMLEY: Well, it -- it would be
difficult for counsel to object at that point, but I
still think counsel could have nmade a record i medi ately
at that point.

JUSTICE ALITG Wiy would it have been
difficult? Wiy would it be difficult for counsel to
say, may we have a sidebar, and say, Your Honor, | don't
think that there should be a mstrial, | think you
shoul d ask the jury to deliberate further?

MR, McGORMLEY: Well, that is possible and
that as seen in the Webb case as well, where the tria
court -- thisis acircuit court --

JUSTI CE STEVENS: Wat do you nmake of the

fact that in subsequent proceedings the prosecutor
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acknow edged that the judge nade a m stake?

MR. McGORMLEY: I n M chigan confessions of
error are controlled by court rule as a procedura
matter, and the appellate courts have the ability to
accept statenents that could be qualified as a
confession of error or not. Here the M chigan Suprene
Court addressed this case on the nerits, the underlying
doubl e jeopardy nerits. In nuch the sane way, it did
not address potential waiver or consent issues by the
defendant. So we have a nerits opinion here.

JUSTI CE BREYER: There are thousands and
t housands of m strials every year and hung juries are
not all that unusual. So in this case we have testinony
going on for 4 days, 10 hours total. And we have jury
deli beration of 4-1/2 hours, and we have really very
little -- | think you can argue it both ways that the
jury was deadl ocked. There are sone things for, sone
agai nst, only a couple.

And he doesn't consult with the | awer, al
right. Now, in these thousands and thousands of cases
that nust be there over the decades, you probably | ooked
through a few or at |east tal ked to your fellow bar
nmenbers. How many have you found where you woul d say
that a mstrial was declared despite facts that are on

your side? |In other words, there are going to be
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mllions of cases, not mllions but thousands; many of
themw || support the defense. Maybe nmany support you.
But I haven't seen any here that say they support you.
So how many do? And what do you want ne to read to see
that this is not an extrenme case that counts as an abuse
of the judge's discretion? How many did you find which
will prove to me this is not, this is closer to the

nor nf?

MR, McGORMLEY: Well, the difficult part in
answering Your Honor's question is that this Court has
i ndicated that there is no nechanical formula or test.

JUSTICE BREYER: Correct. That's why | am
asking the question. Wuat they've saidis, is it an
abuse of discretion? And they've also said the judge
has to be careful. Okay, so we have |i ke an abuse of
di scretion scale and this is pretty far over on the
abuse of discretion side. | think anyone would admt.
But what cases will showto ne that it's on your side,
not quite an abuse of discretion? O is this the nost

extrene case in history?

MR. McGORMLEY: | don't believe it is, Your
Honor .

JUSTI CE BREYER: | know you don't believe
it. Al I want you to do is to give ne sone evidence,

like refer me to sone other cases or explain to ne how
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you have cone to that conclusion, not on the facts of
this case, but |ooking on the scale.

MR. McGORMLEY: | reach that concl usion by
| ooking at this Court's other |anguage, for instance --

JUSTICE BREYER. | don't want you to | ook at
this Court. W don't have a case where we said what was
an abuse of discretion. | want you to tell nme -- and
|"ve already said this twice, but | amjudging from your
answer you found no case supporting it. You have found
no case in the history of the United States that was
nore extrenme than this --

MR. McGORMLEY: | have not --

JUSTI CE BREYER: -- where they said it
wasn't an abuse of discretion. That's what |'mjudging
fromyour answer.

MR. McGORMLEY: | have not found a case on
these facts with a note indicating acrinoni ous
del i berations, that is correct.

JUSTI CE BREYER: There is no note
indicating. There are five, there are notes they sent
out, and at 9:30 in the norning they said: Judge, we
have a concern about our voice |evels, disturbing.
That's what they said. Then they asked to see the
evi dence and they said: Explain Count 2.

Then they said: Are we allowed to break?

14
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And then they said: Wat if we can't agree? Mstrial,
retrial, what? And at 12:27, the sane tine, they said:
What about [ unch?

Then he brought them out and he says to the
juror: Al right, do you believe it's hopel essly
deadl ocked? And the foreperson said: The majority of
us don't believe that. And he said: Don't say what
you're going to say. And then he doesn't have the
| awyer there.

Ckay, that's fairly extrene. So that's why
| ask the question.

MR. McGORMLEY: But the reference there
about don't say what you're going to say is likely a
reference to don't give the breakdown of your verdict.

JUSTICE SCALIA: M. MGrmey, is it your
burden to answer that question? G ven AEDPA, is it up
to you to show that this case is within the nmai nstream
or is it upto the other side to show rather
conclusively that it is not in the mainstrean? |
t hought that's what AEDPA required.

MR. MCGORMLEY: It is Petitioner's burden.

JUSTI CE SCALIA: It is Petitioner's burden
to show that there are cases like this, where | guess to
show that uniformy in cases like this, there is no

di scharge of the jury. And I'mnot aware that they have
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carried that burden. But we will ask when they cone up.
It is their burden, however.

JUSTI CE BREYER Exactly but |I'm draw ng
sone conclusions fromyour silence. You haven't found a
case supporting it?

MR. MGORMLEY: | haven't found a case on
t hese facts, but that's consistent --

JUSTI CE SOTOVAYOR: Have you found any case
where a judge has declared a mstrial without conferring
Wi th counsel, where the declaration was uphel d?

MR. McGORMLEY: Actually, there's one out of
the Sixth Grcuit, Klein v. Leis, fromthis very
circuit, in which the individual -- it was not a
deadl ocked jury case, but the individual had sone sort
of stun or control belt on the defendant and he lifted
it up, and the trial court --

JUSTI CE SOTOVAYOR: Well you can't read from
t hat one, because in that one it was -- the mstrial was
hel d, not because of a jury deadl ock, but because of
I nproper prejudicial actions during the trial.

MR. McGORMLEY: But that's --

JUSTI CE SOTOVAYOR: Those are different
guesti ons.

MR McGORMLEY: But it's still a manifest

necessity determnation. |In fact, this Court has
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i ndi cated that on the spectrum of reasons a deadl ocked
jury warrants the | east anount of appellate scrutiny.

JUSTI CE SOTOVAYOR: Coul d you -- yes, but
that doesn't nean none.

What -- other than we have cases where
j udges have declared mstrials because they are going on
vacation. Those are easy, okay?

But sonewhere the word "abuse of discretion”
means that soneone has discretion, but is inproperly
exercising it. Wat facts would it take for you to
beli eve that that woul d have been the case? Wat do you
have to take out of this case to say, ah, that was --
that woul d have been an abuse of discretion? What
point? |If he got the note and declared a mstrial, that
woul d be enough, right? O would it?

MR. McGORMLEY: Well, to best answer Your
Honor's question, | would point out again that in
Arizona this Court nentioned that exanples being of
abuse of discretion or actions that cannot be condoned
are when the trial court acts irrationally,

i rresponsi bly, or for pretextual reasons. And in our
yell ow brief we cited several cases where | would say
the Court was correct to find an abuse of discretion --
the Starling case in which the jury is giving a contrary

indication. The jury in the Starling case indicated
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that, we are making progress and in fact can we have 15
nore mnutes; and the judge pul se them out and decl ares
a mstrial.

Your Honor's exanple then with the Gordy
case would be the immnent travel plans and docket
consi derati ons.

W al so have where the court acts sua
sponte, and that's where -- the Wbb case, where the
trial court --

JUSTI CE SOTOVAYOR: Wy isn't that this one,
nmeaning the jury doesn't say, we are deadl ocked,
hopel essl y deadl ocked, we cannot reach a verdict. It
asks: Wat happens if we don't? And the foreperson
hasn't conferred with the jury to determ ne whether or
not as a group they believe they are hopel essly
deadl ocked. Wy isn't this precipitous action?

MR. McGORMLEY: Well, again, as | -- as |
mentioned, it's a reasonable view of the first note that
it i1s indicative of acrinmony. |It's a reasonable view of
the second note that it was indicative of a deadl ock.

JUSTI CE SCALI A: But again, that's --that's
not your burden. W are operating here under a statute
whi ch says: "In a proceeding instituted by an
application for a wit of habeas corpus by a person in

custody pursuant to the judgnent of a State court, a
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determ nation of a factual issue nade by a State court
shall be presuned to be correct. The applicant shal
have the burden of rebutting the presunption of
correctness by clear and convincing evidence."

Now, what is the factua
determ nation that has been nmade here? | assune it's
the factual determ nation that the jury was deadl ocked.

MR. McGORMLEY: That is correct.

JUSTI CE SCALIA:  And that has to be rebutted
by cl ear and convi nci ng evi dence, correct?

MR. MGORMLEY: That's correct.

JUSTI CE SCALIA: Wy didn't you answer that
to those questi ons.

JUSTI CE G NSBURG  But what is the status of
the -- the Allen charge in Mchigan? Has M chi gan taken
a position on whether that's a good thing, a permssible
thing for a trial court to do?

MR. McGORMLEY: Well, a -- Mchigan has
adopted the ABA standard. M chigan has the Instruction
3.12. It's not what we would call the traditional Allen
dynam te charge because it's not asking the mnority to
gi ve credence to the majority's opinion. So there is a
deadl ocked jury instruction in Mchigan. 1It's not the
traditional Allen dynam te charge.

JUSTI CE G NSBURG. And that wasn't
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requested, either?

MR. McGORMLEY: Well, that was not -- that
was not done here. But again, | think it's reasonabl e,
understanding that this is a dual -- dual-Ilayered

def erence case, being a habeas case as well as the trial

court being -- having broad discretion to nmake this
determ nation, that when you have -- have the notes -- |
mean, it -- it may tell the -- the trial court may have

felt that giving an All en charge when there's acri nony
may be telling those mnority jurors that it doesn't
matter and that they may have to submt to the majority
opi ni on.

So | believe it was -- it was reasonable for
the M chigan Suprene Court here, applying AEDPA to -- to
conclude that the -- the trial court acted in
conformance with this --

JUSTI CE STEVENS: My | ask you as a matter
of M chigan practice, could the trial judge have
interrogated the other jurors beyond the foreman and
asked them what they thought about whether there was a
deadl ock?

MR. MCGORMLEY: | believe that is
perm ssi bl e, though not constitutionally required.

JUSTI CE STEVENS: |s there any reason -- do

you suppose there is any reason why he didn't do that?

20

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

MR. MGORMLEY: | believe --

JUSTI CE G NSBURG:  She.

MR. McGORMLEY: -- she, the trial judge --

JUSTI CE STEVENS: He took the view of the
foreman, an answer to one question, and that was it; is
that right?

MR. McGORMLEY: The --

JUSTI CE STEVENS: Hi s conclusion that there
was a deadl ock was based on one question and one answer
of one of the jurors, and that was the whole record
supporting his decision; is that right?

MR. McGORMLEY: Respectfully, no, Your
Honor. | believe it was based on the totality of the
ci rcunstances, including the two previous notes and a
bi furcated question where --

JUSTI CE STEVENS: Well, what other
circunstance is relevant? The fact that they raised
their voices during deliberation, certainly that -- that
doesn't cut any ice either way, does it?

MR. McCGORMLEY: Well -- oh, | believe it
does, because this Court has indicated in Arizona
that -- that acrinony is a concern. |It's a
countervailing concern to balancing the interest of the
def endant having his case decided by a single tribuna

and fair and just judgnents, as well as society having

21

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

one fair opportunity to vindicate its laws. So | think
it's very nmuch an appropriate consideration.

JUSTI CE SCALIA: M. MGorm ey, what
evi dence was there to the effect that the jury was not
deadl ocked?

MR, McGORMLEY: None.

JUSTI CE SCALI A:  Wiich is presumably what
the other side has to prove by clear and convincing
evidence, if -- if we accept the factual finding of the
State court.

MR. McGORMLEY: Correct. That's why it's
inperative to view this case in the habeas box that it
resides. And that is the M chigan Suprene Court nade
reasonabl e factual determ nations and did not
obj ectively unreasonably apply this Court's precedent.
And the fact that we may | ook at these notes and go one
way or the other neans that the State wins. The State
shoul d prevail, because it's a reasonable interpretation
of those notes. |If one person may say, | don't know
that that really indicates deadl ock and the M chigan
Suprene Court is looking at it and it's a reasonabl e
determ nation, then deference should apply and the State
shoul d prevail.

JUSTICE G NSBURG M. MGorm ey, do we have

any indication howlong this trial judge was on the
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bench when this trial canme up?

MR. McGORMLEY: How long in terns of serving
on the bench?

JUSTI CE G NSBURG  Yes.

MR. McGORMLEY: M recollection is that this
was an experienced trial judge who then went to either
civil arena fromrecorder's court or retired. So |
believe this was an experienced trial. | don't have the
exact years.

JUSTI CE KENNEDY: Acrinony, | recognize we
have tal ked about it in Arizona, but it -- | nean, it
could be that the jurors had all agreed on the nurder
count and they were just quarrelling over whether they
shoul d add the firearns count, or the other way around.

MR. McGORMLEY: Well, it -- it -- it gets
back to that fundanental --

JUSTI CE KENNEDY: I n which case they would
be nmuch cl oser than -- than your conmment about acri nony
m ght i ndi cate.

MR, McGORMLEY: Well, it gets back to the
fundanmental principle that the trial court should be
able to take -- now, this is on the second, but the
initial layer of deference -- that the trial court
shoul d be able to take the foreperson at her word when

she says that the jury is deadl ocked, the jury is
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deadl ocked, especially -- especially in |ight of
t hese --

JUSTI CE SOTOVAYOR: You can't say, can you,
that every tine the jury records that it can't reach a
verdict or it hasn't reached a unani nous verdict, that
that's a | egal deadlock requiring a mstrial, can you?

MR. MCGORMLEY: | do not assert that.

JUSTI CE SOTOVAYOR:  So obviously the word
"deadl ock,"” and as | read the judge's questions, he
defined it nerely as a disagreenent as to the verdict.
And | ater he uses "hopel essly deadl ocked, " but changes
t he question when he asks the foreperson to respond.

Isn't there a difference between hopel essly,
i.e., no further deliberations is likely to reach a
verdi ct, as opposed to you can't ever reach a verdict?

MR. McGORMLEY: Well, | guess | don't quite
see the difference, because if the jury isin -- 1 -- 1
t hi nk hopel essly deadl ocked i s probably a higher
standard than -- than genui nely deadl ocked.

JUSTICE ALITO That isn't what the judge
said just before she got the response. She said: Are
you going to reach a unani nous verdict or not?

MR. MGORMLEY: Right. |It's a bifurcated
guesti on.

JUSTICE ALITO And the foreperson said:
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No, j udge.

MR. McGORMLEY: It's a bifurcated question,
correct. | nmean, the -- the first one was regarding
confirmng the nature of their note, and then, even with
the interruption, there are -- twice the court
approaches this inability to reach a unani nous verdi ct.

So again, here, what is paranmount is that
it's the Mchigan Suprene Court did not objectively
unreasonably apply this Court's clearly established
precedent. There -- there is no case that flatly
controls this case, other than the Braun-Perez standard.
In fact, the Sixth Crcuit here created its own
three-part test, as we've indicated in our brief, when
they said that there are three considerations that
det er m ne.

So when you take that three-part test, which
is not this Court's holdings and test on habeas, as well
as the second-guessi ng of those predicate factua
determ nations being, well, the jury probably didn't
have enough tine to even review the w tnesses, juries
often report thensel ves deadl ocked, we can't give as
much weight to this foreperson's statenent, it's
contrary to these dual |ayers of deference.

And if there are no further questions, may I

reserve the balance of ny tinme for rebuttal ?
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CHI EF JUSTI CE ROBERTS: Thank you, counsel .

Ms. -- Ms. McCowan.

ORAL ARGUMENT OF MARLA R McCOMN

ON BEHALF OF THE RESPONDENT

M5. MCOMN. M. Chief Justice, and may it
pl ease the Court:

Habeas relief was properly granted. | would
like to first answer Justice G nsburg' s sonewhat easy
guestion for ne. Judge Brown was sworn into service on
January 1st of 1991. At the tinme of this trial she had
been on the bench approximtely 6-1/2 years. W are not
di sputing her experience as a trial judge.

| do disagree with nmy friend' s contention
that the Sixth Grcuit articulated any specific test.
What the Sixth Circuit did was set forth sone
consi derations or sone guidelines, including the first
of which, that the court heard the -- heard the opinions
of the parties. And that does go a | ong way, Justice
Kennedy, toward the idea that the judge is exercising
sound di scretion.

CHI EF JUSTI CE ROBERTS: What -- what woul d
be gained fromthat? | -- the parties, one says --
let's say one says yes and the other says no. You ought
to grant a mstrial, you shouldn't.

M5. MCOMN. Well, at the very least, it
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evidences that the trial judge at |east considered that
there were -- that there conpeting interests and -- and
debated whether to -- to dismss the jury, which is an
extraordinarily drastic renmedy.

And instead, our position is that there
really is no down side to talking wth counsel. You
woul d be able to have the benefit of the parties’
argunent s.

CH EF JUSTI CE ROBERTS: Do peopl e usually --
I n your experience is there usually a clear breakdown
bet ween prosecuti on and defense on a question like this?
My perhaps uninfornmed view is presumably the defense, if
t hey have got a deadl ocked jury, they want that to

conti nue, because all they need is, you know, one

hol dout .

M5. MCOMN. My -- ny experience -- there
Is a range of things that are going on. |'msorry, |
can't -- | -- | think it just -- it just depends on a
variety of the circunstances. But yes, | think that the

case |law generally presunes that the defendant does want
the first jury to deliberate to verdict.

JUSTI CE SCALIA: M. -- Ms. McCowan, you are
-- you are arguing the case as -- as though the -- the
only question for us is whether it was an abuse of

di scretion by the district judge -- by the trial judge

27

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

her e.

That woul d certainly be the case if this is
com ng up through the Federal system and we had a
Federal trial judge who had nmade this determ nation, but
it isnot. It -- it is comng up froma State court and
Congress enacted a statute designed specifically to
reduce the interference of Federal courts with -- with
State justice. And that statute says specifically that
where there has been a factual finding by the State
court, it cannot be contradicted by -- by the Federa
courts unless it is refuted by clear and convincing
evi dence.

Now, what cl ear and convi ncing evidence is
there here that there was not a deadl ocked jury?

M5. MCOMN.  Well, first, | amnot sure
that | understand -- | -- | disagree with the -- wth
the premse that -- that there was a factual finding by
the trial court that the jury was in fact deadl ocked.
The judge acquired or extracted the "no" answer and then
I mredi ately declared a mstrial. The ruling that --

JUSTI CE SCALIA: Well, what was the basis
for that declaration of mstrial?

M5. McCOMAN: Wl |, presumably on these
facts it would be that -- that -- her estimation that

the jury was deadl ocked.

28

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

JUSTI CE SCALIA: Right.

M5. MCCOMN:  But there is no actua
specific ruling. And instead, what we are focused here
on is the Mchigan Suprene Court's determ nation that
there was mani fest necessity, and in the absence of the
trial judge exercising sound discretion, there is no --
the reason for the --

JUSTI CE SCALI A: The M chi gan Suprene
Court's determnation is sinply a determ nation of the
sane fact: There was a manifest necessity because the
jury was deadl ocked.

MS. McCOMN  Well, ny --

JUSTI CE SCALIA: | nean, that factfinding is
inmplicit not -- not only in what the trial court did,
but also in the Mchigan Suprene Court's deci sion.

M5. McCOMN: My understandi ng of manifest
necessity is that that was a |l egal determ nation by the
M chi gan Suprenme Court, that there was -- according to
this Court's precedent, there was mani fest necessity.

CHI EF JUSTICE ROBERTS: If the jury is
hopel essly deadl ocked, is there a situation where that
woul d not constitute mani fest necessity?

M5. McCOMAN:.  Typically, a genuinely and
hopel essly deadl ocked jury does constitute --

CH EF JUSTI CE ROBERTS: So it does get back
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to the factual determ nation of deadl ock, correct?

M5. McCOMAN.  Cenerally, yes -- yes,
believe so. But in --

JUSTICE ALITO The M chigan Suprene Court
cited four factors in support of its decision: the
| ength of the deliberations in relation to the
conplexity of the case, the heated discussions anong the
jurors, the fact nost inportantly that the foreperson
said that the jury would not be able to reach a
unani nous verdict, and the fact that there was no
obj ecti on by defense counsel.

Is there any decision in this Court that
says that under -- that in a case in which those four
factors are present, that the trial judge may not grant
a mstrial?

M5. MCOMN. No, there are no specific
requirenents.

JUSTICE ALITO And is there -- could you
give us a long list of -- of |lower court cases hol di ng
that in a case where those four factors are present, a
trial judge may not grant a mstrial?

M5. MCOMN.  Well, no. But the | aw does
still require that the judge exercise sound discretion
in -- in mking a determnation that there --

JUSTICE ALITG The question is when those

30

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

four factors are present, why are they not sufficient to
establish that the judge was exercising sound

di scretion? Unless there is a decision of this Court or
per haps a huge body of | ower court case |aw, saying
that, no, even when those four factors are present you
may not grant a mstrial, how do you justify the

concl usion that you are asking us to draw?

M5. MCOMN.  Well, | -- 1 under -- | think
| understand the question. | do -- | do recognize that
there are no specific requirenents, and that in the
absence of that, that there is nothing specific that the
trial judge was required to do beyond the exercise of
sound discretion. And in this case the judge -- the
record does not support that the judge did exercise
sound di scretion.

JUSTI CE BREYER. So can -- what -- what
Is -- looking at -- can you take the converse of the
guestion | asked your colleague on the other side, if
you can renmenber it? 1'lIl -- do you see what I"'m-- on
the scale. | nean, this is a fairly sinple case.

M5. McCOMN:. Right.

JUSTI CE BREYER What is wonderful about
this case is there is no disagreenent about the facts.
We could wite themin under two pages, just quoting

exactly the notes and exactly what the coll oquy was and
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note that the lawer wasn't there. So there we are.

Now, imagine that in front of you. You --
it's easier for you to look up the cases than it is for
hi m because you want to find reversals, and all you
have to do is you | ook and you try to see when the State
courts, Federal courts have said there was not nanifest
necessity.

So I have sone tine. | wll read sone
cases. Wiich ones do you want ne to read? And | don't
need to read the standard. | have the standard. And I
don't have to worry about -- | agree with the quotation
of the statute; you have the burden. And the question
is we have a record of those two pages, and does it
clearly show that he abused his discretion when he said
there was mani fest necessity? Now, | wll read --
what ever cases you tell ne to read, | will read. But I

want to find facts and |I'm not sure you found sone,

ei t her.

M5. MCOMN: That's correct, Your Honor
| --

JUSTI CE BREYER: How could it be that there
are no cases? | nean really, thousands and thousands of

mstrial s?
MS. Mt COWAN: | ndeed, there --

JUSTI CE BREYER: How can it be that there
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are no cases? Are reversals very, very rare for
mani f est necessity?

M5. MCOMN.  Well, | -- 1 -- 1 did
undertake trenendous research, as did ny staff, and |
did not find -- | nean, a short answer is | did not find
anything that | ooks even renotely as bad as this.

Now - -

JUSTI CE BREYER Ch, that's good. Now, tel
nme then what did you find? Wen you say "renotely as
bad," then you perhaps found sone where contenti on was
rejected, or where contention -- what did you find?

What did you find by way of cases where they said on
facts as bad as this, or not quite as bad as this, there

was no mani fest necessity?

M5. McCOMAN.  Well, | guess the short answer
Is that --- that there was nothing exactly on point. |
nmean, there were -- there were cases where the judge

acted abruptly and hastily and then there were cases
where the judge did consider the -- the options of the
parties.

CH EF JUSTI CE ROBERTS: So the -- so the
proposi tion that what happened here is an abuse of
di scretion cannot be said to be clearly established,
right?

M5. MCCOMN:  Well, | don't think that it
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has to be established at -- at a granular level. This
Court does require still that the -- that the tria
judge exercise sound discretion in making the

determ nation that there was mani fest necessity. And
the case |law --

CH EF JUSTI CE ROBERTS: You don't have
anything i ke this case that says this would be an abuse
of discretion?

M5. MCOMN:.  Well, | -- | do believe that
this case | ooks sonething like -- Jorn, which is a
plurality opinion fromthis Court, where the trial judge
acted w thout warning, acted sua sponte, no warnings to
the parties whatsoever, and i medi ately declared a
mstrial; was acting irrationality, irresponsibly --

CHI EF JUSTI CE ROBERTS: So the fact that
it's a plurality opinion neans that it was not clearly
establ i shed by the decisions of this Court.

M5. McCOMN: But in Arizona v. Washi ngton
this Court quoted Jorn for the proposition that when the
trial judge acts irrationally and irresponsi bly and
precipitously, that their action -- that their ruling
wi Il not be upheld; and instead, sound discretion
requires that the trial judge act carefully and
del i berately.

JUSTI CE SCALI A: But our -- but our cases
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have required nmuch -- nuch nore than that, nuch nore
than referring to a generalized standard that our
opi ni ons have set forth. They have required proving
that the application of that standard in our opinions
conports with the provision of the statute that requires
you to show that the claimresulted in a decision that
was contrary to or involved in unreasonabl e application
of, clearly established Federal |aw, as determ ned by
the Suprenme Court of the United States.

Now, our cases don't show that you can
sinply conme in and say, well, it's an abuse of
di scretion standard, that was clearly established by the
Suprene Court of the United States, and therefore all |
have to show is that this is an abuse of discretion. |
don't think so. | think our cases show you have to show
that the standard as applied by our cases does not cover
your situation. And you don't have any cases |like that.

M5. MCOMN:.  Well, | do understand -- well,
| guess the best answer that | have for that is that,
why there are no cases, is maybe because -- | nean, |
don't know, but what | -- what | came up with or
theorized is that | think that for the nost part trial
courts understand that this is a trenendous obligation
that they nust exercise sound discretion. And for the

nost part for 186 years this has pretty nuch worked.
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JUSTI CE SCALI A: That may be. That may wel |

be --

M5. MCOMN. And there's nothing --

JUSTI CE SCALIA: -- which says it's a
terrible statute, but there it is. It says it has to be

contrary to clearly established Federal |aw as

determ ned by the Suprene Court of the United States.
And you are saying, no, it's enough if it's established
by an unbroken line of |ower court decisions. That's
not what the statute says.

JUSTI CE G NSBURG | thought your -- your
position was that everybody agrees on what the lawis:
If there is a deadlock, a newtrial is appropriate. So
there is no question about that statenment of the | aw
It's the fact question, was this a deadl ock, and up
until now we have been tal king about this, including
Justice Scalia, under the fact probl em of AEDPA; that
I's, have you shown by clear and convi nci ng evi dence.

JUSTICE STEVENS: Well, is it quite correct
to say the legal issue is whether there's a deadl ock?
Isn'"t the | egal issue whether there was a manifest
necessity to take the action? Isn't that the test?

M5. McCOMAN:.  Precisely, Your Honor.

JUSTI CE STEVENS: And the argunent is that

there was not a manifest necessity shown, even though
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there was di sagreenent about whether there was a
deadl ock, because all deadl ocks are not exactly alike.
M5. McCOMN:  Precisely.
JUSTI CE STEVENS: Sone peopl e think one --
there is one holdout, that nmeans it's a deadl ock. Sone
people think it -- it mght be nore. | don't think the

test is deadlock. The test is manifest necessity.

M5. MCOMN:. | agree.
CHI EF JUSTI CE ROBERTS: | thought you
answered an earlier question that | asked -- maybe |I'm

-- maybe it was sonething | asked your friend, although
| doubt it, since it would help him-- that the issue
did cone down to the factual determ nation of deadl ock,
because if there is deadl ock then there is manifest
necessity.

M5. MCOMN:. |I'msorry. | though that,
when | answered that question, that you were asking if
typically, if the jury is genuinely deadl ocked, does
that constitute an exanple of manifest necessity? |'m
sorry for the --

CH EF JUSTI CE ROBERTS: R ght. So the case
conmes down to whether or not this is a case of genuine
deadl ock, right?

M5. MCOMN:  Well, no, | believe that the

case ultimately cones down to -- | amsorry if |

37

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

m sspoke before. | believe that the case ultimately
conmes down to whether the M chigan Suprene Court
unreasonably applied this Court's precedent in finding
that the trial judge exercised -- that there was
mani f est necessity in the absence of the trial judge
exer ci si ng sound di scretion.

CHI EF JUSTI CE ROBERTS: Wth the | ayers --
with the two | ayers of deference worked into your
formulation. It's not sinply whether the trial court
erred in the determ nation that there was a deadl ock
that constitutes mani fest necessity; it's whether or not
there was an abuse of -- of discretion for the tria
judge to so determ ne that we review under an additional
abuse of discretion standard.

M5. MCOMN.  Well, ny understandi ng of 2254

is that it does take into consideration the contours of

the underlying constitutional violation, and it still is
our position that if the -- if the trial judge was not
exerci sing sound discretion, that it -- that it can't be

obj ectively unreasonable for the M chigan Suprene Court
to have found that, that that is necessarily
contenpl ated by 2254.

CH EF JUSTI CE ROBERTS: Doesn't our |aw
clearly establish the fact that the prosecution bears

the burden of showi ng there's manifest necessity, and if
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there is an absence of evidence supporting that burden,
hasn't been -- hasn't been -- why isn't that the answer
to the case?

M5. McCOMAN: Wl I, that certainly sounds
fair. |1 don't want to quibble, but I think that the --
nmy understanding of the lawis that when -- when there
Is an objection by the defense, then the burden is on
the prosecution. |In this case, there was no opportunity
to object. So I'mnot sure that --

JUSTICE ALITO Well, why is that -- why is
that so? |If M. Gordon thought that this jury was
11-to-1 for acquittal, do you think he would have been
reluctant to ask for a sidebar and object to the

granting of a mstrial?

M5. MCOMN: | think, yes, practically --
practically speaking, |I think he probably would have
been reluctant to junp up and -- | nean, this is a

Friday afternoon and the judge has essentially rel eased
them for the day.

JUSTI CE G NSBURG  What does he have to | ose
at that point? She has made the ruling and that's that
there is going to be a mstrial. The |awer at that
poi nt can say: Your Honor, | object, and noreover,
woul d |Ii ke you to give the Mchigan version of the Allen

charge. Nothing stopped the |awer from doi ng that.
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M5. McCOMAN.  Well, | think just as a
practical matter, having the jury hear that the defense
does not want the jury to | eave, the potential for
prej udi ce woul d be trenendous. And as a practica
matter, | think that the parties would have been
reluctant to do that. And | think --

JUSTICE ALITO Are you really saying that?
You're saying that a lawer in your office defending a
client who thinks that the jury is leaning, is 11-to-1
for acquittal, and the judge says, well, we're going to
have a mstrial and the acquittal is going out the
wi ndow, the |lawer is going to be reluctant to say:
Judge, may we have a sidebar, and then go to the sidebar
and object to the granting of a mstrial?

M5. MCOMN:  Well, | -- I'"mnot sure how we
-- we would know on these facts that the jury was 11-to-
1 for acquittal.

JUSTICE ALITO Well, I'"mnot suggesting
that they were or they weren't. |'mjust asking about
what defense counsel would do in that situation. Maybe
they are nore timd in Mchigan than the ones |I'm
famliar with. | would think that they would not be
hesitant to raise an objection if they thought it was
going to prejudice the client.

M5. McCOMAN: | certainly would hope so as
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well. But here | think that it was all just done just
so fast and without warning and truly w thout any
opportunity to object. And so for that reason, | -- |
think that the |ack of objection really doesn't do
anything to fortify the conclusion that there was
mani f est necessity in these facts. Instead --

CHI EF JUSTI CE ROBERTS: What -- what -- |I'm
sorry. Please finish your sentence.

M5. McCOMN:.  No.

CH EF JUSTI CE ROBERTS: Ckay. Wat ot her
explanation is there for a note saying "Are we being too
| oud,"” other than that there was sone degree of acrinony
on the jury?

M5. MCCOMN:  Well, | don't think that the
M chi gan Supreme Court even made a specific finding that
the jury had becone -- had conpl etely devol ved at that
poi nt and they were no longer -- | think that --

CHI EF JUSTI CE ROBERTS: No, you don't
di spute the fact that a note cane out saying, Are we
bei ng too | oud?

M5. MCCOMAN:  Not at all

CHI EF JUSTI CE ROBERTS: Well, what woul d
that indicate other than that there was sone degree of
acrinony?

M5. MCOMN:. | think it just also indicates
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they nmaybe they just don't want anybody to hear them and
they want to make sure that they are not being

over heard, and that, you know, they have sone privacy in
their deliberations and freedomto, you know, engage
ina--in a free debate, as loud as they want to be.

| don't think that there is -- | nean, |
suppose what I'mtrying to say, however inartfully, is
that | don't think we can do anything other than just
take that note at face value. They send out a note
saying: W have a concern that our voice |levels nay be
di sturbing the other proceedings. That's it. It did
not --

JUSTI CE SCALIA: Well, maybe that's right
and nmaybe it's wong, but the State courts thought that
it was evidence of acrinony, which it could be. And you
say: Well, it also couldn't be. That may well be. But
we are bound to accept the factual determ nation of the
State court, unless you can show by clear and convi ncing
evi dence that that's wong.

M5. MCOMAN: |'mnot sure -- | nean, naybe
I am just not understanding the M chigan Suprene Court
opinion, but I don't know that they actually nmade a
finding that that was, in fact, evidence of acrinony.

| thought that the M chigan Suprene Court

said that may indicate that they perhaps had becone --
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that the deliberations had becone acrinonious. And | --
and | think that that's a credi ble point.

JUSTI CE SCALIA: Don't waste your time. |
will look for it.

M5. McCOMN: |'msorry.

JUSTI CE SCALI A: Don't waste your argunent
time. | wll look for it.

JUSTI CE SOTOVAYOR:  Counsel, there is no
case in our jurisprudence with identical or nearly
identical facts, so this is not under the "contrary to"
prong of 24 -- of 2254(d)(1).

So it has to be under the "unreasonabl e
application.”™ Particularly for ne, what Suprene Court
precedent do you think was unreasonably applied, and
expl ai n how and why?

M5. MCOMN: | think Arizona v. Washi ngton
clearly establishes the law that the trial judge nust
exerci se sound discretion in finding a manifest
necessity. And in this case, on these facts, it was
obj ectively unreasonable for the M chigan Suprene Court
to have found that there was manifest necessity in the
absence of any discretion being exercised what soever by
the trial judge.

JUSTI CE KENNEDY: And in that case, one of

the specific factors was that he consulted with -- the
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judge consulted with counsel before making the ruling?

M5. MCCOMN:  In this case, that he -- that
the trial judge failed?

JUSTI CE KENNEDY: In -- in Arizona.

M5. MCOMN. Oh, right. In -- right,
exactly. In Arizona v. Washi ngton, what this Court had
found is that -- that the judge did exercise discretion;
that was -- that was evidenced by the judge giving the
parties an opportunity to weigh in on it.

JUSTICE G NSBURG That's a little shaky as
precedent for -- that -- that was a case that said: The
trial judge did right and no doubl e jeopardy for a new
trial. But in passing, to get there, the Court said:
Well, this case didn't involve that. But the Court
Isn't passing on anything other than the trial judge in
that case didn't violate defendant's right.

M5. MCOMN. But | thought that this Court
did say that in any mstrial declaration, the tria
judge is obligated to still exercise sound discretion,
and a review in court nmust satisfy itself that, in
accordance with Perez, that the judge did in fact
exerci se sound discretion in finding that there was
mani f est necessity.

And | think that this case | ooks different

from Washi ngton and may be simlar to what was goi ng on
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in Jorn, where the judge acted w thout warning, wthout
any opportunity for the parties to weigh in on the
matter, and sinply declared a mstrial, which this Court
found to be irrational, irresponsible, and precipitous.
And we --

JUSTICE ALITO So are you suggesting that
whenever the trial judge abuses his or her discretion in
granting a mstrial, there can be relief under AEDPA?

It is clearly established that whenever there is an
abuse of discretion, relief can be granted under AEDPA
It is an unreasonabl e application of our precedent?

M5. MCOMN.  |'msorry. Just to clarify.
You are saying if the trial judge abused -- in fact
abuses his discretion?

JUSTICE ALITO  Right.

M5. MCOMN:  Yes. | think that if the
M chigan -- on these facts, for the M chigan Suprene
Court to have found that there -- that there was

mani f est necessity in the absence of the judge
exerci sing any discretion whatsoever, that that was in
fact, an unreasonabl e application of this Court's
precedent.

JUSTI CE SCALIA: So the standard of review
for setting aside a determ nation of the State Suprene

Court is exactly the sane as the standard of review for
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reviewi ng a Federal district court and a Federal court
of appeal s despite AEDPA? W sinply | ook and see

whet her there has been an abuse of discretion. |If there
has, we set aside the State Suprene Court judgnent?

M5. MCOMN: No, I'msorry. To clarify, it
still has to be whether -- we are |ooking at the
M chi gan Suprene Court's decision here. W are in -- on
habeas, you are |ooking at the | ast reasoned State
court's opinion.

And if the State suprene court -- the |ast
reasoned court opinion says -- nmakes an objectively
unr easonabl e determ nation, under this Court's clearly
establ i shed precedent then relief wll be warranted.

JUSTI CE SCALIA: But it's objectively
unr easonabl e, you say, whenever there has been an abuse
of discretion by the -- by the trial court, right?

M5. McCOMAN:  Well, if the trial judge does
not exercise any discretion whatsoever and acts
irrationally, irresponsibly, and precipitously, I
believe that relief would be warranted, even under
habeas revi ew.

JUSTICE SCALIA: So it's not just abuse of
di scretion; it's abuse of discretion plus sonething
el se? Plus what?

M5. MCCOMN: Well, it's -- it's whether the
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M chi gan -- whether the -- the decision under review,
whet her it was an objectively unreasonabl e determ nation
of this Court's precedent.

CH EF JUSTI CE ROBERTS: So you -- you do
agree that there could be situations where a Federa
court on direct review would find abuse of discretion,
and yet a court on habeas under AEDPA woul d say t hat
that has to stand?

M5. MCOMN. Yes. And I want to clarify.

I think nmy understanding is that it's not just whether
this Court disagrees. It does still has to be an

obj ectively unreasonable determnation. So it's not
just sinply whether -- whether this Court or any habeas
court reviewing it would cone to a different concl usion.
It still has to be objectively unreasonabl e.

CHI EF JUSTI CE ROBERTS: So there are a
category of cases where a Federal court could |ook at it
and say, that's an abuse of discretion, but that sane
court reviewng it under habeas woul d say you are not
entitled to relief under AEDPA?

M5. MCOMN:. | think that that is right.

JUSTI CE SCALI A: But "objectively
unreasonabl e" is already built into the criterion of
abuse of discretion. You don't abuse your discretion if

what you have done is reasonable, you know, within the
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bal | park. It seens to ne you are doubling up here.
| -- 1 don't -- | don't understand how it works.

M5. McCOMN  Well, our argunent is that the
trial court was not in the ballpark here. The tria
court in this case did not exercise any discretion
what soever, | et al one sound discretion.

CH EF JUSTI CE ROBERTS: How can you say
that? | nmean, you may think the discretion was abused,
but it's not |ike he just suddenly announced there was
going to be a mstrial. He exercised discretion. He
| ooked at the note, he asked the question, he's -- are
you hopel essly deadl ocked? Are you going to be able to
reach a unani nous verdict?

And he was able to rely on the fact that
they had previously sent out a note saying, are we being
too loud, and the fact he knew, 4-1/2 hours on a case in
whi ch there were 10 hours of testinony.

I mean, | understand your argunent that he
abused his discretion, but I don't understand the
argunent that he didn't exercise discretion at all

M5. McCOMAN:  Well, nmy -- nmy argunent is
that the judge was not exercising sound discretion
because she was not responsibly gathering the facts.

She reached the conclusion that the jury was genuinely

deadl ocked before she even asked a single question. She
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got a -- a note fromthe jury --
CHI EF JUSTI CE ROBERTS:

f oreperson a questi on.

No, she asked the

M5. McCOMAN. But if | could just back up a

couple lines, she received the note saying: Wuat if we

can't agree. And she said: | have to conclude from

that, that that is your situation at this tine.

So she had already reached the concl usion

that they were deadl ocked before even asking a single

guestion. And then fromthere she -

for lack of a better description --

- she m sdefi nes,

she confl ated nere

di sagreenent with deadl ock, never corrected that --

that -- that erroneous definition.

And she corrall ed

the -- the foreperson in a matter of seconds --

CH EF JUSTI CE ROBERTS:

VWhere did -- where

did -- I"'msorry. Were did she conflate the two things

you sai d she confl ated, deadl ocked and the other thing?

VWhat was it, inability to --

M5. MCOMN:. |I'min the petition appendi x

at page 94a, where she says -- I'ms

orry;

at the bottom

of 93a. She said: "I need to ask if the jury is

deadl ocked? 1In other words, is there a disagreenent as

to the verdict?"
Di sagreenent is not --

CH EF JUSTI CE ROBERTS:
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read down further. She says: "Are you going to reach a
unani nous verdict or not?" And the foreperson says
"No. "

M5. MCCOMN:  But in the absence of an
expression of deadlock fromthe entire jury, on these
facts in this case, it was unreasonable for the M chigan
Suprenme Court to find that that satisfied the trial
judge's obligation to exercise sound discretion. At a
mnimum the trial judge is required to responsively
gather the facts.

In this case, she -- she acted hastily and
preci pitously and without regard for nmy client's right
to have this first jury deliberate to a verdict. She
declared a mstrial at the very first sign of
di sagreenent and did not give anybody an opportunity to
wei gh in on that before she declared --

CHI EF JUSTI CE ROBERTS: Well, just -- with
respect, it's not the very first sign of disagreenent.
Reasonably interpreting, a note saying "Are we being too
| oud" is a sign of disagreenent. And there is another
note that cones out: "Wat happens if we can't agree?”
You are making it sound nore precipitous than it was.

MS. McCOMAN: Wl | --

JUSTI CE STEVENS: Also you are ignoring the

fact the first tine the question was asked, do you
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believe it was hopel essly deadl ocked and the foreperson
said the majority of us don't believe that. And then
| ater --

CH EF JUSTI CE ROBERTS: Ch, no, no. |I'm
sorry.

JUSTICE STEVENS: -- and there is a period,
in the opinion of the suprene court after we don't
bel i eve that.

CHI EF JUSTI CE ROBERTS: There is not a
period on page 7 of the Petitioner's brief. |Is that a
m st ake? There's a --

M5. McCOMAN:. | thought there was a dash

CH EF JUSTI CE ROBERTS: -- dash. And -- and
could the court be concerned that the person was about
to say, and again with deference to the court, "The
majority -- mpjority of us don't believe that" -- that
the defendant is guilty, that the defendant is innocent.
Wasn't the judge quite correct to stop her right there?

M5. McCOMAN:  Well, it nay be correct to
stop her right there, but there is other ways to figure

out exactly what the foreperson was trying to explain.

And if she was trying to say, well, the majority of us
think we can keep going, then it was -- it was incunbent
upon the trial judge to -- to do nore.

CHI EF JUSTI CE ROBERTS: 1Isn't that exactly
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what she did? After that he says don't tell me what you
are going to -- or don't tell nme what you are going to
say. | don't want to know what your verdict m ght be or
how the split is or anything |ike that, are you going to
reach a unani nous verdict? She did go on after that --

JUSTI CE STEVENS: The foreperson did not
I mredi ately answer. She had to ask a second question,
yes or no. And the foreperson answered for herself but
not necessarily for the jury when she said no.

M5. MCOMN:. | think that's right. And
think --

CHI EF JUSTI CE ROBERTS: How -- how do you
know she answered for herself? The judge was talking --
she can't reach a unani nous verdict by herself. She is
answering for the jury.

M5. MCOMN:. | -- | think that really at
best, though -- given the circunstances of this case, at
best that was an expression of the foreperson's opinion,
that the jury would not likely be able -- but that is
not a statenent.

JUSTI CE SCALIA: Do you al ways have to pol
the jury, is that what you are saying is a requirenent?

M5. MCOMN: No, it's not -- it's not --

JUSTI CE SCALIA: | amnot aware that you

woul d al ways have to poll the jury, and | could see sone
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real disadvantages to it as a matter of fact. It

per haps puts nore pressure on those who are the -- the
hol douts, it identifies, in sone cases, whose are the
hol douts. |'mnot aware that that's a requirenent.

M5. MCOMN: It's certainly not a
requi renent and we were not saying that it is a
requi renent. But on these facts when the jury has
sinply sent the foreperson out to gather nore
information, the trial judge was required to, in sone
way, either -- either assure itself that the -- that the
jury as a whole did agree with the foreperson's
expression --

JUSTICE ALITO You don't think it's a fair
inference fromthe note that the jury was stuck? Do you
think it's -- it's likely that they were just curious
and they were rolling along just fine, but they were
just curious, well, what if it happens after we
deliberated a little nore if we can't reach a -- a
verdict? W just have a curiosity about that? Do you
think that's a fair inference fromthat note?

M5. MCOMN: | think all that is fair is
that they were just trying to gather nore information.
And that they -- but there is no --

JUSTICE ALITO You don't think there's

an -- you can draw an inference fairly that they were --
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that there was substantial disagreenent?

M5. MCCOMN:  No, | don't think that that
necessarily neans that there is substantia
di sagreenent. They m ght have been having trouble.

CHI EF JUSTI CE ROBERTS: Thank you,

Ms. M Cowan.

M. MGorm ey, you have three m nutes
r emai ni ng.

REBUTTAL ARGUMENT OF JCEL D. McGORMLEY
ON BEHALF OF THE PETI TI ONER

MR. McGORMLEY: Thank you. Two brief
points. It is a Petitioner's burden to establish --
clearly establish precedent here that was objectively --

CHI EF JUSTI CE ROBERTS: You nean Respondent,
right?

MR, McGORMLEY: |'msorry?

CH EF JUSTI CE ROBERTS: You are -- you are
the Petitioner.

MR. MGORMLEY: |I'msorry, it -- it -- |I'm
sorry, M. Lett -- M. Lett's burden to denonstrate that
there is clearly established precedent that was
obj ectively and unreasonably appli ed.

To Justice Breyer, your question although
not exact fact patterns and that is what | was

struggling with, | would point in our blue brief to
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Her nandez- Guardado and Lindsay v. Smth, two cases in
which -- circuit cases, granted, but two cases in which
i nvol ved jury deadl ocks and counsel was not asked a
guesti on.

JUSTI CE BREYER: And those are the ones --
so as |"'mseeing this case, it isn't that conplicated.
You know, it's pretty clear what the standard is. The
standard is, was the decision of the -- of the State
court reasonable in deciding that there was a sound --
sound -- the words cone fromnine wheat, that's --
that's, you know, |ike 100 years ago or sonet hing.

MR McGORMLEY: 186.

JUSTI CE BREYER: 186 years ago when it was
sonething |i ke "sound, careful, exercise patience" -- or
what ever, "the sound, careful exercise of discretion.”
They said there was. And the question for us is, was
that reasonable? Gkay? | guess if the judge had said,
"Hey, we have only been deliberating half an hour and
the gane starts in five mnutes, |'ve got to get
there -- dism ssed,"” that woul d be unreasonabl e.

(Laughter.)

JUSTI CE BREYER: (bj ectively unreasonabl e.
So cone as close as you can to that, where they held
reasonabl e, and what case is it?

MR McGORMLEY: Well --
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JUSTICE G NSBURG M. MCGornley, you have
stressed throughout that it's not -- not the question
that Justice Breyer put, but there are two -- you have
enphasi zed the two screens. This conmes to us after we
have the trial court ruling and the M chi gan Suprene
Court ruling. So the case isn't all that easy, w thout
maki ng the judgnent as though it were comng up in the
Federal system

MR. McGORMLEY: Correct, Justice G nsburg,
this is not a very easy --

JUSTI CE STEVENS: My | ask you, do you
think the nost rel evant precedent fromthis Court --
woul d you agree that the nost rel evant precedent from
this Court is Arizona v. Wshi ngton?

MR McGORMLEY: | would not. And I --

JUSTI CE STEVENS: Wy not ?

MR. McGORMLEY: The reason why, Justice
Stevens, is because Arizona was not even a deadl ocked
jury case. And there is |anguage that hel ps flesh out
what an abuse of discretion would be.

JUSTI CE STEVENS: What do you think the nost
rel evant precedent fromthis Court is?

MR, McGORMLEY: Perez.

CH EF JUSTI CE ROBERTS: Do you have an

answer to Justice Breyer's question? It was sonetine
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ago, but --

(Laughter. )

MR. McGORMLEY: My best answer, Justice
Breyer, is that the best cases | have are -- are
those -- are those two, because this -- this Court has

never overrul ed a manifest necessity determ nation due
to a deadl ocked jury.

JUSTI CE SOTOVAYOR: Are you suggesting that
you need a precedent overruling a | ower court decision

before we coul d decl are that sonething was

unreasonabl e -- that our precedent was unreasonably
appl i ed?

MR. McGORMLEY: No, ny point is that -- is
in the 186 years since Perez it's never happened. It

does not happen. And that is consistent with the broad
di scretion and special respect --

JUSTI CE SOTOVAYOR: But that could al so be
consistent with the fact that Perez was clear enough
that judges have to act slowy and --and with thought,
and that | ower courts are catching those when they are
not. | mean, | don't know how it cuts, is what |'m
sayi ng.

MR. McGORMLEY: Well, | -- 1 think it is
i ndicative of the fact that this has never happened --

this has never happened before.
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Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is subm tted.

(Whereupon, at 11:05 a.m, the case in the

above-entitled matter was submtted.)
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