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I N THE SUPREME COURT OF THE UNI TED STATES

FREE ENTERPRI SE FUND AND
BECKSTEAD AND WATTS, LLP,
Petitioners
V. . No. 08-861
PUBLI C COVPANY
ACCOUNTI NG OVERSI GHT
BOARD.

Washi ngton, D.C.

Monday, Decenber 7, 2009

The above-entitled matter came on for oral

argunment before the Suprene Court of the United States

at 10:03 a. m

APPEARANCES:

M CHAEL A. CARVIN, ESQ, Washington, D.C. ; on behalf of

the Petitioners.

CEN. ELENA KAGAN, ESQ , Solicitor General, Departnent of

Justice, Washington, D.C ; on behalf of the

Respondent United States.

JEFFREY A. LAMKEN, ESQ , Washington, D.C.; on behal f of

t he Respondents Public Conpany Accounting Board,

al .
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PROCEEDI NGS
(10: 03 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argunent first this norning in Case 08-861, Free
Enterprise Fund and Beckstead and Watts v. The Public
Conpany Accounting Oversi ght Board.

M. Carvin.

ORAL ARGUMENT OF M CHAEL A. CARVIN
ON BEHALF OF THE PETI TI ONERS

MR CARVIN. M. Chief Justice, and may it
pl ease the Court:

The board is uni que anong Federal regulatory
agencies in that the President can neither appoint nor
remove its nmenbers, nor does he have any ability to
designate the chairman or review the work product, so he
is stripped of the traditional neans of control that he
has over the traditional independent agenci es.

On the other side of the bal ancing test,
Congress provided no reason for stripping himof these
tradi tional nmeans of control.

JUSTI CE G NSBURG Wiy do you call it an
i ndependent regul atory agency? | nean, Congress wanted
it to be independent of the profession. That nuch is
clear. It didn't want it to be independent of the SEC,
so why are you characterizing it as an i ndependent
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regul at ory agency?

MR. CARVIN:. Justice G nsburg, by making it
public, it made it free of the accounting profession.
So then the next question is: Wy didn't they have the
sane rel ationship between this agency and the President
t hat the FCC and SEC have?

And, in those instances, the President can
appoi nt and renove the nenbers. Now, why didn't they do
t hat here?

JUSTI CE G NSBURG But the --

MR. CARVIN. There was --

JUSTI CE G NSBURG The SEC doesn't have
anot her overseer. | nean, the SEC is set up |like the
FCC, the other independent regul atory comm ssions, but
this is a board that has a relationship with the SEC,
where it can't do anything that doesn't have the SEC s
approval .

MR. CARVIN: There is a buffer between the
President and the board, and that's called the SEC, and
t he board can do many things w thout the approval of the
SEC. Mbdst notably, it can conduct inspections and
investigations. There is no statutory --

JUSTICE G NSBURG It can't even issue a
subpoena w thout the SEC s approval .

MR CARVIN. It actually can collect

4
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informati on from anyone associated with the people they
regul ate, the auditing commttees. |If it seeks to get a
subpoena from soneone outside -- if it seeks information
from sonmeone outside --

JUSTICE GNSBURG So the SEC really could
stop anyt hi ng?

MR, CARVIN. It cannot, for exanple, stop
what happened to the Petitioners here. There is no
mechanismin the statute, in any way, shape, or form
for the SEC to stop an inspection or investigation as it
I S ongoi ng.

JUSTI CE G NSBURG.  What happened to the
Petitioners here? | think, if you were chall engi ng what
happened to the Petitioners here, certainly it would be
a question of how you would have to do that. You
ordinarily go through the internal proceedings. But
here you are bringing a facial challenge and you say,
never mnd any particul ar proceedi ngs; the whol e thing
i's no good.

MR. CARVIN. No, no, and I'mdealing with
the inspections issue at large, not for -- for
Petitioner or for anyone else, there is no nmechanism --
no existing mechanismfor the SEC, in any way, to say
stop the investigation. Equally inportant --

JUSTI CE SCALI A: When you say "no existing
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mechani sm" could the SEC adopt a rule that woul d give
the SEC authority to -- to stop it?

MR CARVIN. No, it couldn't, and -- but |
think the main point is, Your Honor, it hasn't, and
since it hasn't, it doesn't have that authority now.

JUSTI CE SCALIA: Well, I'"m--

MR, CARVIN. But | can tell you --

JUSTICE SCALIA:  I'mnot sure that's the
main point. | think the main -- the main point is
whet her the FCC could stop it -- the SEC could stop it

if it wanted to.

MR. CARVIN. Yes, and right now it cannot,
and that's because --

JUSTI CE SCALIA: Never mnd "R ght now, it
cannot." If it issued a rule that said you need our
approval --

MR. CARVIN. Yes, it cannot issue such a
rul e.

JUSTI CE SCALI A: It cannot issue such a
rul e?

MR. CARVIN.  Absolutely not.

JUSTI CE SCALIA: Wy not ?

MR. CARVIN. Well, the provision they point
to, 7217(d)(1), says it can relieve the board of
responsibility, but there is nothing in the statute that

6
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gives the SEC to conduct the board's statutory duties.

For exanple, it couldn't say, we will now
collect the fees that are going to the board, we wll
now conduct the registration that’'s going to the board.

JUSTICE SCALIA: Well, why -- why isn't this
sinply relieving the board of responsibility, saying,
you no | onger have responsibility for -- for
investigation and inspection in these areas?

MR. CARVIN. But that --

JUSTI CE SCALI A: They could do that,
couldn't they?

MR CARVIN. No, it can't. But even if it
could, ny mgjor point is it can't --

JUSTI CE SCALIA: Well, let's talk about
whether it can't or not. Wy can't it?

MR CARVIN. Al right. If you turn to 39
and 40a of the board' s appendi x, at the back of the red
brief, the board's brief, it wal ks you through the
statutes we have been tal ki ng about.

And at the bottomof 39a, that's 7217(d) (1),
and that’s where it says it can relieve the board of
responsibilities. And | have two points on that.

One is there’s nothing in here that gives
the SEC the power to assume the responsibility. It
sinply says the board need not conply with that

7
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obl i gati on.

My second point is: This doesn't stop the
board from doi ng sonething. |If | relieve ny associate
of the responsibility to give ne a brief tonorrow, |
haven't told himhe can't do it. |If | want to inpose a
limtation on him if | want to say stop, | have to
enclose a limtation. And if you will turn to the very
next page --

JUSTI CE SCALIA: Don't -- don't you think
that's what it neans, though, realistically?

MR. CARVIN.  You know, Your Honor, | think
t hat woul d be --

JUSTI CE SCALI A:  When you no | onger have
responsibility to performa governnent -- governnental
act, you no |onger have authority to performit.

MR CARVIN. If you viewed it in isolation
that woul d be an arguable principle. But if you turnto
t he next page, 40a, you see a very specific provision in
the statute that tal ks about how they can inpose
[imtations on the board.

And this is when they want to censure --
inpose limtations upon the activities, functions, and
operations of the board. And what do they need to do?
They have to have a hearing that the board has viol ated
or is unable to conply with any provision of this Act or
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W t hout reasonable justification or excuse.

So Congress has established very serious
barriers to the SEC even limting the board's
responsibilities.

JUSTI CE BREYER Well, they don't have to --
they can't issue a subpoena w thout the board's
approval, | take it -- the conm ssion's approval .

MR CARVIN. They have very serious
i nformati on-gathering powers totally distinct fromthe
boar d.

JUSTI CE BREYER: What ?

MR, CARVIN. Any -- any person who is a
regi stered associ ation or anyone who is associated with
them has to provide docunents, w tness testinony, wholly
apart from a subpoena, so anyone who is within the
regul atory --

JUSTI CE BREYER. O what ?

MR CARVIN. O they wll suffer the
sanctions that are listed in the statute.

JUSTI CE BREYER: And the comm ssion can't
change the sanctions?

MR, CARVIN. Well, not -- obviously the
conmi ssion can review the sanctions. But the --

JUSTICE BREYER And it can't -- it can't
pass a rule saying, we don't want you to do that?

9
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MR CARVIN: Well, sanctions of course are

done with order. They get to review the sanctions

after the board has done it. |'mtal k about the
prosecutorial, investigative techniques --
JUSTICE BREYER: So as far as -- if the

conpany was ever certain it was right and that the

Accounting Board was out of control, conpletely wong,

the conpany would just say: |'mnot conplying --
MR. CARVI N well -- but --
JUSTI CE BREYER: -- fine, do what you want.

MR CARVIN.  But --

JUSTI CE BREYER And then at that nonent,
the group that woul d deci de whether they were right or
the board was right would be the conm ssion; is that
right?

MR. CARVIN. Well, | don't think there ever
woul d be a di spute about whether or not they would have
access to their docunents and their testinony, because
it's witten right in the statute --

JUSTI CE BREYER: It says you don't -- you
can get it even wthout a subpoena?

MR. CARVIN:. Yes, absolutely.

JUSTI CE BREYER: \Where does it say that? O
"1l take your word for it. I'Il look it up.

JUSTI CE KENNEDY: \What happens - -

10
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JUSTICE BREYER | don't want to delay you,
so forget it. 1'Il look it up later.

JUSTI CE KENNEDY: What happens to the
information that the board obtains? Can the board go
public with that --

MR CARVIN. | think --

JUSTI CE KENNEDY: -- or is it all
confidential ?

MR CARVIN. | think there are
certain confidentiality restrictions as part of their
investigative and inspection thing. It's -- it’s the
normal kind of inspection, where you go through the
i nvestigation and they would review the various
docunents.

And ny -- but ny basic point is that that is
a very serious burden on Anerican citizens. That is
sonething that is totally outside the SEC s control.

JUSTI CE KENNEDY: The -- the burden of tine
of conpliance?

MR CARVIN |'msorry.

JUSTI CE KENNEDY: The burden is because it's
difficult and expensive to conply?

MR. CARVIN. That would be one. Nunber two
-- and | think probably nore inportant -- since the SEC
doesn't reviewit, this board was created to make sure

11
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that there was no nore Enrons. So let's look at it from
t he other perspective. Let's say the board was
negligent or sloppy in ferreting out the kind of
audi ting standards and abuses that the statute was
enacted to do. The SEC woul d have no way of know ng
that, no way of --

JUSTI CE KENNEDY: No -- but I'm-- |I'm
tal king about the harmto your client and to the --
those simlarly situated.

MR. CARVIN  Yes.

JUSTI CE KENNEDY: There’'s the cost of
conpliance. What other harns or dangers or risks are
i nherent in the power of the board unnonitored,
unchecked by the SEC, to investigate?

MR. CARVIN. You're right, Your Honor. The
burden here is the burden that M. O son suffered in
Morrison v. Oson. He was never indicted. There was
never any sanctions subject to review But he was
subject to a burdensone investigation and that is the
burden that affects American citizens that is beyond the
revi ew of the SEC

JUSTI CE BREYER: But |'ve got one thing on
my list. 1'mlooking to what they control, can't
control -- the commssion. And so far |I've witten that
in your view the conm ssion can investigate people

12
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w t hout subpoenas, and the comm ssion can do not hi ng
about it, okay? That's one.

MR. CARVIN:  Yes.

JUSTI CE BREYER: Now, what's two?

MR CARVIN:. Well, | think that that is the
mai n poi nt.

JUSTI CE BREYER: Ckay. So we only have one
on our list.

MR CARVIN. Well --

JUSTI CE BREYER  Ckay.

MR, CARVIN. But | do want to enphasi ze that

JUSTICE BREYER |'mnot saying it's good or
bad. | just want to be sure | have a conplete |ist.

MR CARVIN. If | mght elaborate slightly,
Justice Breyer, | think it's inportant to understand
that they have the ability to inspect foreign auditing
firms, and the Cato Institute filed a brief that
descri bed the adverse reaction of the 27 countries where
they are currently exercising this inspection power
abroad. That is totally beyond the control of the
President, obviously, as well as the SEC, to say how
these -- how these inspections and investigations are
going. The --

JUSTI CE SOTOVAYOR: They can't pass rul es?

13
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MR. CARVIN. Again, they can pass rul es, but
the Attorney Ceneral --

JUSTI CE SOTOVAYOR: What -- what is the
di fference between what you are tal king about and an
enpl oyer who says: Look, | can't stick my nose in every
bit of business that goes on in ny office because that's
i npossi ble; otherwwse |I'd be doing all the work and
| just humanly can't. |'mdelegating to you the
responsibility to do X Y, and Z according to these
rul es of conduct.

MR. CARVIN. There are three fundanental
di fferences, Justice --

JUSTI CE SOTOVAYOR: What's the difference
between that and this scheme?

MR. CARVIN. In your hypothetical, the
princi pal has exactly the sanme powers as the
subordi nate. Here the subordinate has statutory duties
and responsibilities totally distinct fromwhat the SEC
can do. In addition to inspections, they can --

JUSTI CE SOTOVAYOR: Well -- let's break down
each part of your argunent, please. You are suggesting
t hat Congress doesn't have the power to determ ne that a
particul ar principal or agent of the governnent doesn't
have certain responsibilities?

MR. CARVIN. No, obviously they do. And

14
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what |'"m-- you were asking for -- I"'mnowtrying to
describe the relati onship between the SEC and t he board,
and the one difference between the normal enpl oyer-

enpl oyee relationship is that the board has statutory
authority wholly distinct fromthe principal.

Nunmber two, if that subordinate didn't do
things the way the principal wanted in the enpl oynent
situation, the principal could fire the subordinate.
When can the SEC fire the board in these circunstances?
Only when they have comm tted gross abuses and after
notice and opportunity for a hearing.

JUSTI CE BREYER. And if you have a statute
t hat says each Departnent -- Commerce, Justice -- the

Attorney Ceneral of the United States or the secretary

shal | appoint an inspector general who will in fact

i nspect and find ethics violations and that office -- he
cannot be renoved fromthat office wthout cause. In
your view, that's all -- and it would be

unconstitutional.

MR CARVIN:. No, no. 1In the Interior
Departnent, those are of course the President's alter
egos - -

JUSTI CE BREYER: Yes. Well, why? Wat's
the difference?

MR CARVIN. Well, two differences. One is

15
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the -- the Secretary of the Interior is the President's
alter ego, and so, therefore, the President --

JUSTI CE BREYER: So you are saying that
the -- the chairman of the SEC does not under the
Constitution have the authority or the SEC does not have
the authority to appoint individuals who cannot be
renoved w thout cause?

MR CARVIN. Well, | think there is two
poi nts.

JUSTICE BREYER O -- or you m ght
be saying they do not have the authority to appoint
inferior officers of the United States. | don't know
why they wouldn't have that authority if the Secretary
of the Interior has that authority.

MR, CARVIN. Well, because Freytag nade it
clear that there’'s a difference between an i ndependent
agency, like the Tax Court.

JUSTI CE BREYER: What's an i ndependent
agency?

MR CARVIN. Well, in that case was an
i ndependent agency in the Executive Branch --

JUSTI CE BREYER Well, what is an
i ndependent agency?

MR, CARVIN. One that is not subject to the
President's plenary control.

16
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JUSTI CE BREYER: But why isn't -- so why
aren't they subject to the President's plenary control ?
MR. CARVIN. Because of Hunmphrey's Executor
and because of the renoval provisions, which pose very

serious renoval restrictions on the President's ability
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t he SEC.

JUSTI CE SOTOVAYOR: But you just --

JUSTI CE BREYER The SEC. What -- what

restrictions? Because, interestingly enough, ny |

cl erks have been unable to find any statutory provision

aw

that says that the President of the United States can

renove an SEC conmm ssioner only for cause.

still —-

MR CARVI N: It is silent, and -- but

JUSTI CE BREYER: It's silent.
MR CARVIN. Well --
JUSTI CE BREYRE: Then, in other words

JUSTI CE SCALI A: | don't think the

government wll think it has achieved a great vict

it conmes out of this with the proposition that the SEC

it

ory if

is not an independent regulatory agency. And | don't

think the government is arguing that position.

posi tion.

MR. CARVIN. They have not taken that

JUSTI CE BREYER: But that was not what
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have asked.

MR. CARVIN. | know. They haven't taken --
JUSTICE BREYER. | know. |I'mnot interested
inthat. I'minterested in an answer to ny question.

MR. CARVIN  Yes.

JUSTI CE BREYER: And the answer to ny -- ny
guestion was --

MR CARVIN. There is --

JUSTICE BREYER. -- is there anything in the
|l aw, as far as you know, any statute, that says that the
Presi dent cannot renove a conmm ssioner or the chairmn
of the SEC but for cause?

MR. CARVIN  Yes.

JUSTI CE BREYER: The answer is there is
somet hi ng?

MR. CARVIN  Yes.

JUSTI CE BREYER: \Where -- where is that?
Wul d you refer me to that citation? Because we
couldn't find it.

MR CARVIN. It's -- they' re given 5-year
terms, so obviously if you have a termof 5 years, there
is no renoval provision. Under this Court's precedent
in Wener, if there is a term you need to | ook at the
function of the agency. There was no renoval
restriction in Wener.
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JUSTICE G NSBURG | thought that both
si des --

MR. CARVIN. The Court --

JUSTI CE G NSBURG | thought that both sides
agreed that there is no statute, everybody agrees to
that. But | thought that the governnment, just as your
side, agreed that the President could dismss an SEC
conmi ssi oner for cause.

MR CARVIN. Yes, with -- pursuant -- yes,
for cause, but --

JUSTI CE G NSBURG  Even though there's no
statute that says anything either way.

MR. CARVIN. And the reason we --

JUSTI CE G NSBURG  For cause woul d be short
of the 5-year term

MR. CARVIN. The reason we infer "for cause"
is because it was nodel ed after the FTC, and under
W ener, you need to | ook at function of the agency to
determ ne the President's renoval authority, and --

JUSTI CE SCALI A: "For cause" doesn't nean
for failure to obey the President's instructions, does
it?

MR. CARVIN. Not under Hunphrey's Executor,
which made it quite clear that the President had no --

JUSTI CE SCALIA: That's why it's called an
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i ndependent regul atory agency, because it's not subject
to presidential control

MR CARVIN Right.

JUSTICE BREYER: | don't agree with that, but
| nmean, you do agree. | thought an independent agency
is a function of a nunber of different things: where
it is on the chart, what people's custons have grown up
to, expectations about it --

MR CARVIN. And I will --

JUSTI CE BREYER: -- what the President m ght
expect he can do or not. But all those things are not
what 1'd call hard | aw

MR CARVIN. It may not be hard |law, but --

JUSTI CE BREYER Well but if it's not hard
law, then | wonder.

MR. CARVIN. Well --

JUSTI CE BREYER: | nean, that's why | asked
the question. [It's not what | have the answer to.
MR CARVIN. Well, if Your Honor wants to

infer at-will renoval of the SEC, that would be
effectively overruling Hunphrey's Executor. And if you
want to make a --

JUSTI CE BREYER: Why? I n Hunphrey's
Executor there was no provision that said --

MR CARVIN. Well --
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JUSTI CE BREYER: There was a provi sion,
whi ch we know, that said the President cannot renove an
FTC comm ssi oner but for cause. Have | been wong on
that all those years?

MR. CARVIN. No, you've been entirely right,
but Hunphrey's Executor didn’t focus on the renoval
provision. It said that that renoval provision was
constitutional, and the reason it was constitutional was
because you coul d nake executive actors separate from
the chief executive. The SEC, |ike the FCC, has al ways
been lunped in with the FTCin terns of that. |If this
Court wants to say that -- that those people are subject
to the President's plenary --

JUSTICE SCALIA: 1'd love to say that.

That woul d be wonderful .

MR CARVIN. |I'mnot going to stand in your
way, because that woul d obviously --

(Laughter.)

MR. CARVIN. That woul d obvi ously render the
board unconstitutional. | think the key point here —-

JUSTI CE BREYER It would render the board
unconstitutional ?

MR. CARVIN:. Yes, because --

JUSTI CE BREYER: If an executive appointee

who is a superior officer of the United States appoints
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an inferior officer, which inferior officer can be
renmoved only for cause -- | nean, ny goodness -- | can
-- there are |ots of shapes and sizes. | can't inagine
what woul d be unconstitutional about that. What?

MR. CARVIN. Well, Your Honor, if the
President called up the head of the SEC and said, | want
you to seek sanctions against the chairman of Exxon,
under the traditional understanding of Hunphrey's
Executor the SEC comm ssi oner woul d not be behol den to
follow the President's direction.

The sane would be true if he called himup
and said, fire the chairman of the PCAOB. And if that
is so, then the President has no ability to renove
sonebody exercising a very inportant executive function,
and unless we are going to rewite what has been
general ly understood as the independence of -- of
i ndependent agencies, then there is a fundanental
di fference between the President's ability to fire an
inferior officer at the Justice Departnent and fire an
inferior officer at the independent agency.

JUSTI CE SCALIA: This is not an argunent you
have made anyway. Can we go on to the argunents that
you’ ve made?

MR. CARVIN  Yes.

JUSTI CE SCALI A: Thank you.
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MR CARVIN:. And in ternms of that basic
argunent, he cannot control, for exanple, the
appoi ntment of the board nenbers, which he could with
respect to officers over whom he exercises. He can't
tell the SEC whomto appoint to the board.

And in ternms of the question that Justice
Scalia asked earlier, | don't think it's a statutory
principle that you pretend --

JUSTI CE SOTOVAYOR:  Is it unconstitutiona
for the President not to be able to appoint an inferior
of ficer?

MR. CARVIN. Not an inferior officer. But,
of course, these are principal officers for three
reasons --

JUSTI CE SOTOVAYOR:  Assum ng we don't accept
your characterization of thenf

MR. CARVIN. Then | have two ot her
argunents, Your Honor.

One is: The SEC cannot be a departnent
under Freytag, because it is an independent agency
i ndi stinguishable fromthe Tax Court. And -- and what
the Freytag majority opinion said was, if you are unlike
a cabi net departnent because you are not subject to
political oversight, then --

JUSTI CE SCALI A: | hope your case doesn't

23

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
rest on Freytag.

(Laughter.)

MR CARVIN. So do I. | want to take an
opportunity to focus on the real point of Freytag, which
was made very eloquently in the Freytag dissenting
opi ni on, which was --

(Laughter.)

CHI EF JUSTI CE ROBERTS: And the brief.

(Laughter.)

MR. CARVIN:. The Appointnents C ause is
desi gned to achi eve accountability, and even when you
are not tal king about presidential advice and consent
positions, the way we achi eve that accountability is by
vesting it, in the words of the dissenting opinion, in
“the President's direct lieutenant.” And that's very
i nportant because it makes the President accountable for
t hose positions, and it al so nakes them able to resi st
congressi onal encroachnents.

And this schene, besides, enbodies precisely
the evil that was condemmed by every nenber of the Court
in Freytag and in Ednond, which is it creates an
unaccount abl e system where a nul ti-nmenber comm ssion
beyond the President's political oversight and control
i's maki ng appointnments. Not one el ected representati ve,
in the President or the Senate, has any influence who --
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over the people appointed to this board --

JUSTI CE G NSBURG  Does that nean, M.
Carvin, that the SEC cannot appoint heads of -- heads of
its divisions? | assunme that they would fit within the
characterization "inferior officers.”

MR. CARVIN. That would be true, and --

JUSTICE GNSBURG So -- but if the SEC
can't appoint --

MR. CARVIN. No, they can't appoint inferior
officers. Now, the board with the --

JUSTI CE G NSBURG  Yes, so what are -- so
what are the heads of the various divisions of the SEC?

MR. CARVIN. The board and the SEC say they
are not inferior officers, because they do not under
Freytag have any specific statutory authorization. They
are not, in the words of the Appointnents C ause,
"established by law." So if they are --

JUSTICE G NSBURG Aren't there -- aren't
there people within the independent regul atory
comm ssions that have jobs conparable to people who are
in the departnents --

MR. CARVIN: Yes.

JUSTICE G NSBURG -- that the head of the
departnent can appoint? So who can appoi nt such people
in the FEC, the FTC, the FCC, and so on?
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MR. CARVIN. There are two differences. One
is, for those |lower-level people within the executive
departnents, they have specific statutory creation of
those offices, the Solicitor General on down. There is
no statute saying that anybody bel ow the conmm ssion
| evel at the SEC has any j ob.

That's totally up to the discretion of the
conmi ssion. They can vest themw th whatever authority
t hey want or not.

JUSTI CE KENNEDY: But -- but the question is
-- | assune it’s the follow up question that Justice
G nsburg is interested in -- under your view of the
case, why is that lawful?

MR. CARVIN. No, it would only be unl awf ul
if they were inferior officers. And if the board is
correct that they are not inferior officers, there would
be no constitutional problemat all with the SEC, for
exanpl e, appointing a general counsel. | should --

JUSTI CE SCALIA: | don't understand that.
It's okay for themto appoint principal officers, but
not inferior officers?

MR. CARVIN. No, no. Enployees, Your Honor.

JUSTI CE SCALIA: Ch. Oh, | see.

MR. CARVIN. And the argunent for them being

enpl oyees that the board has advanced is that they're --
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that they're --

JUSTI CE SCALIA: | wish you had said that.
You really had ne scared there.

(Laughter.)

MR CARVIN. If | amscaring you, |'m not
doi ng ny j ob.

JUSTI CE SCALI A: You're saying they are not
inferior officers and also not principal officers, but
nmerely enpl oyees?

MR. CARVIN. Merely enpl oyees.

JUSTI CE SCALI A: And who appoints -- who
appoints the inferior officers at the -- at the SEC?

MR CARVIN. Well, that's ny other point.
The chairman does, and so if you accept their view of
who the head of the departnent is, which is the
conmmi ssi on --

JUSTI CE SCALIA: Al those appointnents are
presumably invalid.

MR, CARVIN. -- all those appointnents are
unconstitutional, so under their theory --

JUSTI CE SCALI A:  That woul d be a shane.

MR. CARVIN. -- since the chairman didn't
appoi nt any -- the general counsel, the heads of any of
the departnents, all of themare unconstitutional.

JUSTI CE BREYER: Does the chai rman serve as
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a chairman for a fixed ternf

MR. CARVIN. Not as chairnman.

JUSTI CE BREYER. No? kay.

MR. CARVIN. He just has --

JUSTI CE BREYER So, therefore, what you had
said before would not apply to the chairman, that is
to say: The President can renove himat wll --

MR CARVIN: Not --

JUSTI CE BREYER: There is no statute to the
contrary; he does not serve for a fixed term and so you
cannot inply that. Since the chairmn cannot --

MR. CARVIN. But this statute doesn't --

JUSTI CE BREYER: -- can renove himat wll
-- you do not have what you would call the gearing into
pl ay, this somewhat nechani cal jurisprudence, of what's
an i ndependent agency.

MR. CARVIN: No, he can renove the chairmn
at his pleasure, which -- but not a conm ssioner. And
that's our whole point. That's a very key point.

JUSTI CE BREYER: So you are saying that the
chai rman, not the comm ssioner, is the person who does
t he appoi nting?

MR, CARVIN. W argue that. They argue the
opposite. Under the statute --

JUSTI CE BREYER  Ckay.
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MR. CARVIN. -- the conm ssioner does the
appointing. And that's our key point. Because the
Presi dent exercises such extraordinary control over the
chai rman and therefore is able to control the SEC staff,
Congress, in the statute, took away that traditional
enf orcenment nechani sm

Al'l of the SEC staff you were referring to
earlier, Justice -- Justice Gnsburg, are the
chairman's alter egos. And since they are the
chairman's alter egos, they are conpletely
constitutional. And Congress, again, took away the
chai rman's powers, which was a way of limting the
President's ability to control the board.

And | think they -- but our basic
observation --

JUSTICE G NSBURG So this whole thing would
be constitutional if, instead of giving the appointing
power to the comm ssion, they had given it to the
chai r man?

MR. CARVIN. No, because we believe they are
principal officers for three reasons under Ednond: They
run their own shop; the comm ssion has no control over
the officers on the board, since it can only renpbve them
in these extraordinarily narrow situations; and as we
have di scussed at |length before, it can only review part
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of its work product, whereas the appeals court judges in
Ednond, all of their work product was subject to review

And | think the renoval provision is
particularly inportant here. The board can pursue
policies that the SEC absol utely abhors and thinks are
conpl etely counterproductive, but under this
extraordinarily narrow renoval provision --

JUSTICE G NSBURG Isn't that a highly
unlikely scenario? | nean, this thing won't work unl ess
these two are working in harnony.

MR CARVIN. Well, it would work perfectly
if the board was an independent, autononous entity that
was not subject to the plenary control of the SEC, and
that's exactly how the Senate report described it.

No, the New York Stock Exchange works
perfectly fine even though the SEC has oversi ght
responsi bility over the New York Stock Exchange directly
anal ogous to the oversight responsibility it has over
the board. And so, no, it would work perfectly fine if
you followed the congressional schenme, which was an
agency with its own autonony and power.

And since it is an agency that has its own
revenue sources, its own statutory authority, it has to
be an agency conposed of principal officers. Elsew se
very powerful agencies, including the CIA for exanple,
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woul d be considered inferior officers sinply because in
an organi zati onal chain they report to sone others.

And | would argue, to get back to ny
original point, Justice Scalia, that that would
absol utely confound the accountability that the Franers
i nsi sted upon, that either the President and the Senate
or a direct |lieutenant of the President make the kinds
of appointnents of inferior officers and that the
i nportant officers go through the advice and consent
process.

|f there are no further questions, |I'd
like to reserve the remainder of ny tine.

CH EF JUSTI CE ROBERTS: Thank you,

M. Carvin.
MR. CARVIN.  Thank you.
CH EF JUSTI CE ROBERTS: Ceneral Kagan.
ORAL ARGUMENT OF GEN. ELENA KAGAN
ON BEHALF OF THE RESPONDENT UNI TED STATES

CENERAL KAGAN: M. Chief Justice, and may
it please the Court:

Resol ution of this case follows froma
sinple syllogism and it is this: The President has
constitutionally sufficient control over the SEC, the
SEC has conprehensive control over the Accounting Board;

therefore, the President has constitutionally sufficient
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control over the Accounting Board.

Now, M. Carvin has suggested that there —-

JUSTI CE SCALI A: Excuse ne. The President
has adequate control over the SEC only because he can
dism ss the chairman of the SEC. But the activity here
is not governed by the chairman of the SEC. There's no
role whatever for the chairmanship. The -- the
governance of this board is by the nenbers of the SEC.
So that's quite different fromsaying -- you know, | --
| think your syllogi smbreaks down at that point.

GENERAL KAGAN:  Well, I -- 1 think not,
Justice Scalia. Hunphrey's Executor said 70 years ago
t he President does have constitutionally sufficient
control over the SEC generally, including the chair.

Now, the SEC has constitutionally -- has
conprehensi ve control over the Accounting Board. There
is nothing that the Accounting --

JUSTI CE SCALI A: The chairman, which is --
which is -- which is the -- what should | say -- the
knife that the President has into the SEC, has no role
in the control of this board.

GENERAL KAGAN: The -- the chair has the
sane role that he has wth respect to pretty nuch
everything el se that the SEC does. The SEC --

CHI EF JUSTI CE ROBERTS: No. | thought the
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enpl oyees were appoi nted by the chairman, not by the
commi Sssi on.

GENERAL KAGAN: Subject to the control --
subject to the approval of the comm ssion. So --

CHI EF JUSTI CE ROBERTS: So you think -- you
think a -- a veto power is the same as an original --
ori ginal power?

CGENERAL KAGAN: Well, in fact, the
conm ssion could do the exact sane thing in this case.
The comm ssion could delegate its control over the
Accounting Board to the chair, subject to the control of
t he comm ssi on agai n.

So | think that there is no difference with
respect to the SEC s supervision of the board than there
is with respect to the SEC s supervision of any of its
ot her functions or any --

CH EF JUSTI CE ROBERTS: Well, let's say --

GENERAL KAGAN: -- of its staff.

CHI EF JUSTI CE ROBERTS: Let's say that
the -- let's say that the board issues -- demands
docunents froma particul ar conpany. Can the SEC direct
them not to do that?

GENERAL KAGAN: The SEC has full control
over the investigative and inspection function of the
board. This was what M. Carvin -- was the one thing
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that M. Carvin said the SEC | acked, but in fact it does
not, because the board's investigations and the board's
i nspections are all done according to rule. And the SEC
in a nunber of ways can change those rul es.

The SEC can reach out and abrogate any board
rules, including rules relating to inspections and
i nvestigations. The SEC al so has power to pronul gate
its own rules, if --

JUSTI CE SCALI A: Excuse ne, but, you know,
Congress -- Congress can change the statutory authority
of any agency just |like that. Does that nean that
Congress is controlling the agency?

GENERAL KAGAN: Well, it's certainly part of
Congress's control nechanisns. And this, too, is part
of the SEC s control nechanisns with relation to the
Accounting Board. The Accounting Board can take no --

JUSTICE SCALIA: [I'mnot sure that -- that
the ability to take away responsibility for an agency --
froman agency is the same as controlling what
authority that agency does exercise. It seens to ne
they are two different things.

GENERAL KAGAN: And | think that the SEC has
both. It certainly has the authority to take away
responsibility fromthe Accounting Board. The
rescission provision in 7217 makes that conpletely
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clear. But it also has authority to set the ground

rul es by which the Accounting Board does anythi ng and

everything. It can say tonorrow -- it can pronulgate a
rule and say all inspections have to be approved by us,
all investigations.

CHI EF JUSTI CE ROBERTS: WI I that be
consistent -- do you think that will be consistent with
the intent of Congress in establishing the PCAOB?

GENERAL KAGAN: | -- | do think it would be
consistent wwth the intent of Congress,

M. Chief Justice, because the intent of Congress was to
pl ace the Accounting Board under the extrenely close and
conpr ehensi ve supervision of the SEC. The references to
i ndependence that one finds throughout the | egislative
record here are alnost all references to i ndependence
fromthe accounting industry, not fromthe SEC.

Quite to the contrary, Congress made it
clear --

CH EF JUSTI CE ROBERTS: Wiy did -- just out
of -- | guess maybe it's not inportant, but why did
the -- why did Congress set up a separate board if it's
going to be entirely controlled by the SEC?

GENERAL KAGAN: | think it is inportant,

M. Chief Justice, and | think that there were a few
reasons. First, Congress wanted to nmake sure that this
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board did not conpete with the SEC s own resources.
Menmbers of Congress thought that the SEC had been
resource-strapped and wanted to create sonmething with
its own separate funding stream which it was able to do
by declaring this a kind of quasi-governnental agency.

Second, it wanted to get the board outside
of the normal civil service |aws, because it wanted to
attract people that it thought it could not attract on
normal civil service salaries.

And third, | think history and tradition
have a great role in -- in the question that you are
answering, because what -- the history and tradition of
SEC regul ation of the financial industry in general
iS --1is --1n -- in sone part through the SRGs, the
self-regul atory organi zations. So --

CH EF JUSTI CE ROBERTS: Before we get --
before you get too far into that, of those first two
things, is there any reason Congress coul dn't have
achi eved those sane objectives by establishing the PCAOB
as a division within the SEC?

CENERAL KAGAN: Well, I -- 1 think so.
think it would have been harder to establish a separate
funding streamto take the Accounting Board out of the
civil service when the rest of the SEC is subject to
normal congressional appropriations and i s subject to
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basic civil service |aws regarding salary and so forth
So, this was a way to -- to have both.

And it was also, | think --

JUSTI CE KENNEDY: But that's -- that's the
history and tradition of this board, which isn't very
long. But the history and tradition of boards like this
is that their investigative powers are independent.

Now, you say that there could be a rule, but that just
isn't the way it works. And if you refer us to history
and tradition for other purposes, we ought to | ook at

t he operational principles, operational assunptions of
thi s board.

CENERAL KAGAN:. Well, I -- 1 -- 1 do think,
Justice Kennedy, that -- that the way this board is set
up, the statutory schene and structure, nmakes it clear
that the SEC has conprehensive authority not just over
t he rul emaki ng, but over the investigative and
i nspection activities of the board; that no -- no
sanction arising froman investigation can be issued
except if the board agrees; that no inspection report
can be issued except if the -- excuse ne -- except if
t he SEC agrees.

And further, as | said before, that the SEC
can reach further back into the process and say, not

only do we have this kind of veto authority over any
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sanction that conmes out of an investigation or over any
report that cones out of an inspection, but we can al so
change the way those inspections and investigations are
conducted in the first place.

CHI EF JUSTI CE ROBERTS: Does it have
consequences for public conpanies subject to the board
if it refuses to turn over docunents requested by
this -- this board?

GENERAL KAGAN:  Well, for -- for -- for
public conpanies for -- not for the accounting firnms in
general, but for their public conpany clients, any
subpoena woul d have to cone, as Justice G nsburg rightly
said --

CHI EF JUSTI CE ROBERTS: Onh, | know, but
presumably you only get a subpoena when people don't
cooper at e.

GENERAL KAGAN: That -- that's correct.

And -- and certainly public conpanies could cooperate,
and certainly public conpani es have cooperated with the
boar d.

CHI EF JUSTI CE ROBERTS: And what happens if
they don't?

GENERAL KAGAN: | -- | think that the board
would go to the -- to the SEC for a subpoena, ask the

SEC for a subpoena, and the SEC woul d choose whether to
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grant that subpoena and whether to allow the kind of
i nvestigation that the board wants.

CH EF JUSTI CE ROBERTS: Are there any
other -- are there any consequences fromthe conpany's
refusal short of -- that would not require the board to
get a subpoena?

GENERAL KAGAN: Are there any other
consequences for the public conpany?

CHI EF JUSTI CE ROBERTS: In the absence of

t he subpoena, if nothing happens?

GENERAL KAGAN: | -- 1 -- 1 believe that
that’s the case. | believe that it's the choice of the
publ i c conpany whether to conply or not. |If the public

conpany chooses not to conply, the board has to go to
the SEC and to get a subpoena.

CH EF JUSTICE ROBERTS: Is it -- does it
have a consequence as a practical matter for the conpany
if it doesn't conply with a request fromthis board?

GENERAL KAGAN: Well, the board does not
regul ate the public conpanies thensel ves. The board
only regul ates the accounting firns.

Now, the accounting firnms do, as a condition
of their registration, have to present any docunents
that the -- the -- the board wants. And so the
accounting conpani es have a real reason to conply with
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the board' s requests.

CHI EF JUSTI CE ROBERTS: So there are in fact
col | ateral consequences that take place w thout any
i nvol venent by the SEC?

CENERAL KAGAN:  Well, I -- 1 -- 1 think
again the SEC coul d change any of the rules that govern
i nspections, any of the rules that govern
i nvesti gations.

CH EF JUSTICE ROBERTS: So if you had a
statute here that said, look, if you don't conply with
the board's request for docunents, your authorities wll
be suspended, and if that were the statute, you would
say, well, that's okay, because the SEC can al ways
change that rule.

GENERAL KAGAN: | think that -- that the
rel ati onshi p between the SEC and the board has to be
| ooked at as a whole. And it's clear that the SEC has
control over everything that the board does or could
have control over everything the board does.

JUSTI CE G NSBURG.  CGeneral Kagan, | thought
that -- the Chief asked a question, he posed a sanction,
and | thought that any sanction the board wants to
i npose has to be approved by the SEC?

GENERAL KAGAN: Well, that's exactly right.
Any sanction, any final inspection --
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CH EF JUSTICE ROBERTS: |I'msorry, | asked
you whet her there were any consequences fromthe failure
of the company to turn over docunents; and is your
answer that there are no consequences whatever?

GENERAL KAGAN: There are no consequences
wWth respect to the failure of public conpanies -- not
the accounting firms, but public conpanies -- to turn
over docunents absent a subpoena, which the SEC needs to
i ssue.

JUSTICE ALITO As a practical matter, does
the President have any ability to control what the board
does?

GENERAL KAGAN: | think, Justice Alito, the
Presi dent has the exact sanme ability that the President
has with respect to every other aspect of the SEC s
operations. So, the --

JUSTI CE SCALIA: No, that's --

JUSTICE ALITO Well, why is that --

JUSTI CE SCALIA: But that's not true. He
can renove -- he can renove the chairman of the SEC

CENERAL KAGAN. And - -

JUSTI CE SCALI A: And he cannot -- he cannot
remove the comm ssioners. And it's the conm ssioners
t hat govern the board, not the chairnman.

GENERAL KAGAN: Well, it's the comm ssioners
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that govern all aspects of the SEC s operations. The

chair only does what is delegated to himby the

conmmi ssion or -- either -- or through the reorganization
pl ans.

JUSTICE ALITO Well, let ne give you an
exanpl e. Suppose the President objects to the -- the

very large salaries that the nenbers of the board
receive. What are their salaries?

CENERAL KAGAN: Excuse ne. They are over
$500, 000.

JUSTICE ALITO And they -- did they decide
t hat thensel ves?

GENERAL KAGAN: Subject to the review of the
comm ssion. And the conm ssion has been active in this
ar ea.

JUSTI CE ALI TGO  Suppose the President reads
about this and he says: This is outrageous; | want to
change it. How can he do that? Renove --

GENERAL KAGAN: Well, | think he does --

JUSTICE ALITO. -- renove that -- renove the
SEC comm ssioners unl ess they take action against the
boar d?

GENERAL KAGAN: | think he does everything
that he would do with respect to any other SEC functi on,
is that he or sone nmenber of his staff would call the
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chair or would call other comm ssioners and say: | have
a problemwth this.

JUSTI CE SCALI A: Wuld you pl ease change it?
Ri ght ?

CENERAL KAGAN: Wbul d you pl ease change
it -- and -- and --

(Laughter.)

CGENERAL KAGAN:  -- and with respect to that,
that's exactly what --

JUSTI CE SCALIA: | could do that.

(Laughter.)

GENERAL KAGAN: Justice Scalia, that's
Hunmphrey's Executor. Hunphrey's Executor does indeed
say that the President can't order the SEC comm ssioners
in the sane way that he mght be able to --

CH EF JUSTI CE ROBERTS: Yes, yes.

CENERAL KAGAN: That's a 70-year-old
precedent .

CH EF JUSTICE ROBERTS: Right. That's
Hunmphrey's Executor. But you have to add to Hunphrey's
Execut or Perkins and Morrison. Hunphrey's Executor says
you can limt the President's renoval power. That
doesn't get you down to the board. You have to al so say
the principal officers -- there can be limts on their
removal authority of the board nenbers.
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GENERAL KAGAN: | -- | wunderstand the
tenptation to say sonething like, well, we don't really
much |i ke Hunphrey's Executor, but we are stuck with it,
but not an inch further.

CHI EF JUSTICE ROBERTS: | didn't say
anyt hi ng bad about Hunphrey's Executor.

(Laughter.)

CGENERAL KAGAN:  But -- but --

JUSTICE SCALIA: | did, I did.

(Laughter.)

GENERAL KAGAN: But this in --

JUSTI CE SCALIA: W did overrule it, by the
way, in -- in Mrrison, didn't we?

GENERAL KAGAN: But two points. This in
fact does not go an inch further, and it doesn't go an
i nch further because of the SEC s conprehensive control
over the board, which nmakes the board function --

CHI EF JUSTI CE ROBERTS: What is -- I'm
sorry. \What is the renoval authority of the SEC with
respect to board officers?

CENERAL KAGAN: The renoval authority of the
SEC with respect to -- with respect to board
officers is a for-cause renoval [imtation

CHI EF JUSTICE ROBERTS: All right. So there

is alimtation there. For cause does not i ncl ude
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failure to follow the policies of the President.

GENERAL KAGAN: Let's assune that that's
correct.

CH EF JUSTI CE ROBERTS: So you need to rely
on Morrison to make the limtations on what the SEC can
do with respect to the board constitutional

CENERAL KAGAN: | think --

CHI EF JUSTI CE ROBERTS: And you need to rely
on Hunphrey's Executor to make the limtations on what
the President can tell the SEC constitutional.

GENERAL KAGAN: M. Chief Justice, renova
is just a tool. Renoval is not the ultinate
constitutional question. The ultinmate constitutional
guestion is the level of presidential control, and the
presidential control here is exactly the same with
respect to the board's activities as it is with respect
to the SEC staff's activities.

CHI EF JUSTI CE ROBERTS: Ch, no, no, because
you have got an extra layer there. Let's say, | nean,
that you have to have two violations of the for-cause
provi sion. You have got to have -- you have to neet the
requirenent in tw places. Wen the SEC wants to renove
the board nenber, they can only do that for cause. And
if they decide, well, there isn't cause, |'mnot going
to do it, then the President under your theory has to
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remove the SEC conmm ssioners, all of them not just --
not just the chairman, and he can only do that for
cause.

So you have got "for cause" squared, and
that's -- that's a significant limtation that
Hunmphrey's Executor didn't recogni ze and Morrison didn't
recogni ze.

CGENERAL KAGAN:  But that for-cause provision
i's surrounded by a panoply of other control nechanisns.

CHI EF JUSTI CE ROBERTS: \Which one are we
tal king about, the first one or the second one?

GENERAL KAGAN: The -- the for-cause
provi sion on the board nenbers is surrounded by a
panoply of other control nechanisns which function as a
conpl ete substitute, which give the SEC --

CH EF JUSTI CE ROBERTS: Well, let's just
talk -- a practical exanple. The board says | want to
get the docunents of conpany X. The SEC thinks they
shouldn't do that. Oay? Can they renove them for that
situation -- in that situation?

CENERAL KAGAN: Well, they can pass a rule
that says no, you can't get the -- the docunents of
conpany X, and then when the board nenbers go ahead and
try to get the docunents of conpany X --

CH EF JUSTI CE ROBERTS: Can they say --
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GENERAL KAGAN: -- they can renove them

CHI EF JUSTI CE ROBERTS: -- you are fired?
Can they say, you are fired because we have control over
what you do and we don't think you should do that?

GENERAL KAGAN: | think that they
effectively can. They would have to do it by -- | think
that the easiest, quickest, nost legally secure way
woul d be to -- to do it by -- by promulgating a rule
that says you can't do this. And then --

CH EF JUSTI CE ROBERTS: The easiest way to
do it is to pick up the phone, not by pronulgating a
rul e.

GENERAL KAGAN: | said the nost legally
secure way to do it would be to do it that way. | think
that the fact that they have that formal nechani sm neans
that they could pick up the phone and acconplish the
exact sane thing, because --

CHI EF JUSTI CE ROBERTS: Can the President
pi ck up the phone and fire the SEC conm ssi oners?

CENERAL KAGAN: The President can pick up
t he phone and fire the SEC comm ssioners for cause,
however "cause" has been defi ned.

CHI EF JUSTI CE ROBERTS: He thinks -- he
t hi nks they -- the board should be getting the docunents

fromthe other conpany, and the SEC thinks they can't.
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So the SEC tells the board, don't go after that conpany,
and because they do that the President fires the SEC
Does that work under your theory?

GENERAL KAGAN: So now the SEC has given the
board one order and the President doesn't |ike the order
that the SEC has given to the board?

CHI EF JUSTI CE ROBERTS: Ri ght.

CGENERAL KAGAN:  Again, the President has the
same | evel of control over the SEC as he has with
respect to anything else. That's just Hunphrey's
Execut or.

CHI EF JUSTICE ROBERTS: |I'mnot worried if
it's the sanme. I'mworried if it's enough.

CENERAL KAGAN: Well, but that's Hunphrey's
Executor. Hunphrey's Executor said it was enough.

CH EF JUSTI CE ROBERTS: R ght. And then --

GENERAL KAGAN: And the question is whether
this goes any further.

CHI EF JUSTI CE ROBERTS: It goes further
because you' ve got to rely on the SEC to get to the
board. So there you ve got to rely on Perkins and
Morri son.

CENERAL KAGAN: You al ways have to rely on
the SEC to do anything, to supervise anybody in its
field of operations, whether it's the SEC s own staff or
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whether it's the board nenbers, who stand in essentially
the sane relationship to the SEC comm ssioners as the
own SEC staff does.

JUSTICE ALITO Well, do you dispute the
proposition that the nore | ayers of for-cause renoval
you add, the -- the less control the President has?
Suppose there were five |ayers.

CGENERAL KAGAN:  Justice Alito, | think it
all depends. | nean, we are not saying that a double
for-cause provision is always constitutional, just as we
are not saying that a single for-cause provision is
al ways constitutional.

The question is, in what context does that
for-cause provision operate? And where it operates in a
context like this one, where it is surrounded by a
panoply of alternative and -- and equally effective
control nechanisns, it sinply should not matter that
there's anot her for-cause provision.

JUSTI CE BREYER. Well, what do -- what do
you say in response to their formal argunment that heads
of departnents are those people whomthe President has
at-will control over, like the Secretary of Defense, and
Freytag is support for that. And these aren't those
peopl e, so the SEC s nenbers nust be inferior officers,
and the Constitution says nothing about and inplicitly
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forbids inferior officers fromappointing other inferior
of ficers beneath them

Al right, that's a formal argunent, but |
got that out of their briefs, and I want to know what
you respond to it.

GENERAL KAGAN: Well, Justice Scalia, who
doesn't nmuch |ike Hunphrey's Executor, neverthel ess
wote a brilliant opinion in Freytag saying that in fact
i ndependent agenci es were departnents, and -- and -- and
so that comm ssioners of the SEC woul d be princi pal
officers, their appointees would be inferior officers,
if -- if those appointees were subject to the direction
and supervision of the principals in exactly the way
Justice Scalia said was necessary in the Ednond case.

He is --

JUSTICE BREYER Yes. So | -- so we have to
take the dissent there as opposed to taking the
majority?

CENERAL KAGAN: No, no, no. Freytag --
Freytag reserves the question --

JUSTI CE BREYER | see.

CENERAL KAGAN:. -- whet her the independent
agenci es were departnents for purposes of the
Appoi ntmrents C ause and, indeed, in reserving that

guestion, suggested that they thought that the
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i ndependent agencies, so-called, were a very different

kind of creature than the small, specialized units such

as the Tax Court. So | think that the --

JUSTI CE KENNEDY: | want to ask -- | want to

ask one thing: You want us to inply or find -- or you
want us to infer fromthe statute that there's a power

in the President to renove SEC comm ssioners for cause?

You want us to find that that is inplied in the statute?

CENERAL KAGAN:. Justice Kennedy, the
conventional understanding, really, ever -- ever since
Hunphrey's Executor, is that SEC comm ssioners are
subject to a for-cause renoval provision. And the
gover nnent - -

JUSTI CE KENNEDY: Al right. Wuat is --
what is the authority for us to find that there is an

inplication in the statute to renove just for cause?

There’s -- wouldn't that be unique in our precedents?
CENERAL KAGAN: | think that -- if |
understand the question correctly, | think that the --

the inplication about --

JUSTI CE KENNEDY: | nean, if there is a
renmoval power inplied, why isn't it renoval for all
purposes? How -- why can it be limted to just for
cause? What authority do we have to do that?

CENERAL KAGAN: Well, | think that the
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under st andi ng about the SEC commi ssioners is that the
SEC commi ssioners were, essentially, the sane as the FTC
conmm ssi oners, which, under -- which, under Hunphrey's,
were renovable only for cause, and as | believe --

JUSTI CE SOTOVAYOR: But that's because the
statute required it.

GENERAL KAGAN: Yes, but -- you're exactly
right, and it's a -- it's a perplexity of this |aw, but
for many, many decades, everybody has assuned that the
SEC commi ssioners are subject to the sanme for-cause
removal provision, and the governnment has not contested
that in this case, nor has M. Carvin.

JUSTI CE SCALI A: Ceneral Kagan, the
gover nnment argues here that the head of departnent is
all of the conmm ssioners. Elsewhere, it is the chairman
of the SEC who -- who appoints inferior officers. Now,
which is it? Are all those appointnents by the chairman
i nval i d?

CENERAL KAGAN: No, they're not, because al
t hose appoi ntnents are nade subject to the approval of
t he comm ssi on.

JUSTI CE SCALIA: Well, that's sonething
quite different. He nmakes the appointnents. They can
overturn it, but the appointnent nust be made by the

head of the departnent, and the appointnents are not
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made by the comm ssioners. They are nade by the
chai r man.

GENERAL KAGAN: Well, | think practice in
this regard has changed in different adm nistrations,
but if you ook at the amcus brief that was filed by
the former chairmen of the SEC, they make clear that in
fact the conm ssion has ultimate authority over each and
every appoi nt nent.

CHI EF JUSTI CE ROBERTS: What do they have to
say about the theory that the SEC conmm ssioners can be
renmoved by the President?

GENERAL KAGAN: | believe,

M. Chief Justice, that nobody has contested that
questi on.

CH EF JUSTI CE ROBERTS: And you are not
contesting it?

GENERAL KAGAN: And we are not contesting
t he question that the SEC conm ssioners, thenselves, are
removed by the President for cause under, | would say, a
very broad for-cause provision, in the way that Bowsher
suggested, not sonething that’s niggling and technical.

CHI EF JUSTI CE ROBERTS: Thank you, Ceneral.

GENERAL KAGAN: Thank you, M. Chi ef
Justi ce.

CHI EF JUSTI CE ROBERTS: M. Lanken.
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ORAL ARGUMENT OF JEFFREY A. LAMKEN
ON BEHALF OF THE RESPONDENTS PUBLI C
COVPANY ACCOUNTI NG OVERSI GHT BOARD, ET AL.

MR. LAMKEN: Thank you, M. Chief Justice,
and may it please the Court:

The SEC has pervasive authority over every
aspect of the board's operations. Board rules and
sanctions have no effect, except as the SEC allows, and
can be changed by the SEC at any tine.

Board inspections and investigations are
subject to plenary SEC control. Not only are they
conducted under rules that the SEC nust approve, but the
SEC can threaten or actually rescind the board's
enforcement authority any tinme it thinks that's
appropriate in the public interest.

It controls the board' s budget and sal ari es,
and it can reassign matters to --

CH EF JUSTI CE ROBERTS: | thought -- so you
di sagree with General Kagan? | thought she said one of
the reasons for taking the board outside the SEC is that
they’ d have an i ndependent funding stream

MR. LAMKEN: | ndependent of the
congressi onal appropriations process, not independent of
the SEC. Section 7219 is clear as water that the SEC

controls the board budget, and the SEC in fact has used
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that control to regulate down to the |evel of the board
menbers' sal ari es.

In addition, the SEC can inpose rules
requiring getting -- requiring the board, for exanple,
to get SEC pre-approval for particular steps or
particul ar actions.

JUSTI CE SCALI A: Do you know any ot her
agency conposed of inferior officers that has the power
to acquire its own budget, as this board does, by sinply
assessing a tax upon the people that it regul ates?

MR. LAMKEN: In fact, this board doesn't
have that power, because it can only do so as the SEC
allows. Here, as in all other contexts, it is the wll
of the SEC that controls.

JUSTI CE SCALI A: The SEC can overturn it,
but it's up to the board -- the board can do it. Do you
know of any parallel situation where there is a,
supposedl y, agency conposed of inferior officers who
have the power to tax the public unless it's overturned
by sonmebody el se?

MR. LAMKEN: Well, there’'s a bunch of other
simlar entities, such as the SIPC and the |ike, that

assess fees, and many of their officers are appointed by

departnent heads, rather than the -- than the President.
And so, yes, | think that's actually not an
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uncommon feature, but the nbst -- but the nobst critical

aspect of this is, here, as in every other context, it

is the judgnment and the decision of the SEC that

control s.

The board can propose, but it's the SEC that
deci des.

CHI EF JUSTI CE ROBERTS: Well, the board can
act, and the SEC can, | suppose, retroactively veto

their actions, but the SEC doesn't propose what actions
t he board takes, actions that can have significant,
devast ati ng consequences for the regul ated bodi es.

MR. LAMKEN: Well, precisely the opposite.
Wth respect to rules, the board's rules are ineffective

CHI EF JUSTI CE ROBERTS: |'m not talking
about rules. Agencies in the governnent do not act only
in inmplenmenting a particular rule. They have authority
to regul ate.

And the board here, for exanple, can tell a
particular entity: You have to turn over these
docunents. They don't have to have a rule that says,
this conpany nust turn over the docunents.

MR. LAMKEN: And the SEC staff can do
precisely the sane thing. |In fact, right now they can
I ssue subpoenas w t hout asking the comm ssion for
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consent. And the -- and the answer is, if you don't
like it, you go to the principal officer, and you say,
rescind the board' s authority -- threaten to rescind the
board's authority; this is out of |ine.

And the SEC has broad authority in
the public interest to rescind the -- the board's
authority to enforce the action, enforce the law in any
respect.

JUSTI CE SCALI A: But you can say the sane
-- you can say the sane thing about Congress.
mean, this is not the kind of control that an executive
officer normally is supposed to have over inferior
of ficers; when they do sonething, you can take away
their authority. Congress can do that.

MR. LAMKEN: Well, Congress woul d have to do
that by | egislation, subject to veto by the President,
and in fact this is precisely the type of control that
power ful executives regularly exercise. |f they don't
like the way an inferior is doing sonething, they can
take away that authority, and they can take away their
salary as well, which is so close to being fired that
can't see any |light between them frankly, Your Honor.

So the board -- the SEC controls whether --
what the scope of the board's authority is and its

salaries --
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CH EF JUSTI CE ROBERTS: |s there any
ot her --

MR. LAMKEN. -- and it can issue rules
requiring start, stop, or obey ny commands. And --

CH EF JUSTI CE ROBERTS: |s there any ot her
situation in the vast federal bureaucracy, where you
have this two-level situation that we have here?

MR LAMKEN. Oh --

CHI EF JUSTI CE ROBERTS: In other words, the
President can't renove the SEC conm ssioners at will.
They can't renove the PCAOB comm ssioners at will. O
even if you look at it fromthe for-cause perspective,
there has to be two | ayers of “for cause.”

MR. LAMKEN: M. Chief Justice, of course,
we view rescinding an officer's authority and paycheck
as being exactly like rescinding the officer's position,
but if you are going to | ook at formal renova
authority, that exists throughout the United States
governnment. There are 1,100 admnistrative --

CH EF JUSTI CE ROBERTS: What -- well, give
me an exanpl e.

MR. LAMKEN: -- 1,100 administrative | aw
j udges, right now, which are for-cause renoved operating
i n independent agencies with for-cause renoval by the
President. There's the Postal Service's |G s office,
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with 1,100 enpl oyees and 90 offices nationw de,
renmovabl e for cause by an entity that is renovable for
cause.

W list --

JUSTI CE KENNEDY: But we are talking -- we
are tal king about independent or quasi-independent
agencies, and | understood Solicitor Ceneral Kagan to
say that it's quite all right with an independent
agency for the President to phone them on an ongoing
basis and say, do this, and do that.

Do you agree that that's what a President
ought to do with an i ndependent agency?

MR. LAMKEN: Well, Your Honor, | would
thi nk that --

JUSTI CE KENNEDY: Call themon a routine
basis, to supervise what they are doi ng?

MR. LAMKEN. |If the -- if the response from
the agency falled out -- falled out -- fell outside the
range of reasonable policy responses the agency could
adopt, then that m ght anmount to inefficiency, neglect,
or mal feasance. And the SEC works --

JUSTI CE KENNEDY: Well, they -- they -- this
board has authority to -- to tax those people it
regul ates, to i ssue subpoenas, and so forth.

MR. LAMKEN: Right.
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JUSTI CE KENNEDY: But this isn't subject to
the operations of the President, if he has to go through
an i ndependent agency. Are you encouraging the
Presi dent, on an ongoing, daily basis, to instruct an
i ndependent agency what he wants done?

MR. LAMKEN: Your Honor, the President has
the sane control over the SEC s supervision over the
board that he has over everything else that falls within
the SEC s jurisdiction.

JUSTI CE SCALIA: VWiich is nothing, which is

not hi ng.

MR. LAMKEN. Wth --

JUSTI CE SCALIA: | -- when | was OLC, |
would -- | advised the President, you can't interfere
with -- 1 think, if the President called up the FCC and
said, | want you to rule this way, | want this kind of a
rule fromthe FCC, | think there would be an i npeachnent

nmotion in Congress.

MR. LAMKEN: But that -- that --

JUSTI CE SCALI A: Congress set up that agency
to be independent fromthe President. That was the
whol e purpose of it, wasn't it?

MR. LAMKEN: Which is what Hunphrey's
-- Hunphrey's Executor held up -- held up -- upheld
that. That is what Hunphrey's Executor upheld, but this
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adds nothing to Hunphrey's Executor because the SEC --

JUSTI CE KENNEDY: No, no, Hunphrey's --
Hunmphrey's Executor was not a specific issue. It was
just the general qualifications.

MR. LAMKEN: |I'msorry. | believe
Hunmphrey's Executor was that he couldn't renove the --
the officers --

JUSTI CE KENNEDY: | -- | --

MR. LAMKEN: -- except for cause, and “for
cause” --

JUSTI CE KENNEDY: | -- | understand that.

MR, LAMKEN. -- is traditionally understood

to be inefficiency, neglect, or nalfeasance in office.
But this does not depart at all fromthat

standard, because the President has the sanme control

over the SEC that he has over any other independent

agency, and the SEC has pervasive control over the

board, and it sinply nmakes no sense to say that Congress

can give the SEC or an independent agency --

CHI EF JUSTI CE ROBERTS: The fornulation --

MR. LAMKEN. -- regulatory authority, but
not the ability to choose its --

CHI EF JUSTI CE ROBERTS: The fornulation --
excuse ne.

MR. LAMKEN: |'m sorry.
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CHI EF JUSTI CE ROBERTS: The formul ation that
you use and your friend the Solicitor Ceneral have used
-- has used is that they have the sane authority that
t hey have over every other independent agency, but |'m
-- it's very hard to find out exactly what that
authority is.

So what is your position about the authority
of the President? Is it nore than for cause or only
for cause?

MR. LAMKEN: Qur position is the sane as the
Solicitor General's, because | represent inferior
of ficers whose positions are controlled by the SEC who
are principal officers, and their |lawer is the
Solicitor CGeneral. So --

CH EF JUSTI CE ROBERTS: What do you
understand that position to be?

MR. LAMKEN: The position | understand the
Solicitor General to have is that the traditional
understanding of the SECis that it is an independent
agency. But --

CHI EF JUSTI CE ROBERTS: So the President --
| guess I'mfollow ng up on Justice Kennedy's question
-- the President cannot call them and say, take this
particular action in this particul ar case.

MR. LAMKEN: | don't think he would be able
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to enforce that in -- by renoval, except --

JUSTI CE SCALIA: But it's okay for himto
ask then? 1It's okay for himto suggest to an
i ndependent regul atory agency that this is how he wants
sonet hi ng done?

MR. LAMKEN:. Justice Scalia, the Treasury
Departnment --

JUSTI CE SCALIA® Do you know of any instance
wher e that has happened?

MR. LAMKEN. -- works closely with the SEC
and tells the SEC precisely what it thinks the SEC
should do on a regqular basis, but the difference is the
SEC turns around and can tell the board exactly what it
wants the board to do and back it up by taking away
their salaries, threatening to rescind the enforcenent
aut hority, announcing rules that say you may start,
stop, alter investigations upon our direction or the
direction of the chief accountant.

The control of the SEC over the board is
pl enary. This Court vindicated --

JUSTI CE SCALI A: But what does the Treasury
Department tell the SEC to do?

MR. LAMKEN: Well, it issues
recommendati ons, for exanple, on howit wants the SEC to
handl e, for exanple, international aspects. One of the
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i ssues brought up here was the SEC s handl i ng of
international things, and that’s sonmething that the SEC
-- Its international bureau coordi nates over --

JUSTICE SCALIA: It takes the initiative?
The SEC doesn't request that information?

MR. LAMKEN: Pardon

JUSTI CE SCALI A: The SEC does not request
that information; the Treasury Departnent just butts in?
s that it?

MR. LAMKEN: It's one -- this is one

Executi ve Branch, Your Honor --

JUSTI CE SCALI A: | understand, but --
MR. LAMKEN. -- and they work closely
t oget her --
JUSTI CE SCALI A: | understand, but --
MR. LAMKEN: -- and | can't tell you exactly

how t hey work, but --

JUSTI CE SCALIA: It's one thing for the SEC
to ask the Treasury Departnent's view. It's another for
the Treasury Departnent to butt in. Does it butt in?

MR. LAMKEN: | -- | do believe that -- that
ot her agencies do butt in all the tinme, and the question
is --

JUSTI CE BREYER: \What's the reason --

MR. LAMKEN. -- what’s the control ?
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JUSTI CE BREYER: \What is the reason for
this? Having read this enlightening opinion of Justice
Scalia in Freytag, which is enlightening to ne if |'ve
read it correctly, | would say that the question --
there are two separate questions.

One question is: Wat is a departnent? And
this mght well fit wthin that.

And the second question, which is separate
but m xed up in the cases, but not his, is: Wenis it

constitutional for Congress to limt the President in

his ability to dismss a -- an officer of the United
States or -- inferior or superior -- for cause?
And -- and what's -- if you can answer it,

what are the justifications here for inposing that
requirenent ?

MR. LAMKEN: | think the first half is,
What's a departnent? And the answer --

JUSTICE BREYER. |I'mnot interested in that.

MR. LAMKEN. Ckay.

JUSTICE BREYER |I'minterested in -- |I'm
devel opi ng --

MR. LAMKEN: The justifications for the
[imtations on the renoval of the officers of the board?

JUSTI CE BREYER. That's right.

MR. LAMKEN: Right. And the answer to that
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is that these are the standard [imtations -- the
standard renoval provisions that exist throughout the
financial area where the SEC has a subordinate entity
under its control, and Congress presuned that because
the SECs -- the SEC s control was so pervasive, it
didn't need to go back and revisit those standard
renmoval provisions, because -- precisely because -- the
SEC has power to rescind the board' s enforcenent
authority, establish rules requiring it to obey
commands, di sobedi ence of which would be grounds for
removal , to withdraw the sal aries

The control is so pervasive that these
removal provisions did not have to be reconsidered. And
fromthe board' s perspective, they're just another neans
of control, one that actually taints them as Shurtleff
points out, with having commtted m sconduct.

Thank you, Your Honor.

CH EF JUSTI CE ROBERTS: Thank you, M.
Lanken.

M. Carvin, to keep the tine even here, you
have 8 m nut es.

REBUTTAL ARGUMENT OF M CHAEL A. CARVIN
ON BEHALF OF THE PETI TI ONERS

MR CARVIN. The first thing I'd like to

address is the Solicitor General's syllogi smthat
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because the President can control the SEC, sonehow he

can control those whomthe SEC regul ates.

Vell, the New York Stock Exchange has

exactly the sane relationship as the -- with the SEC as
does the board, and no one would argue, | don't think,
that he has any power -- the President, that is -- to
di rect and supervise the New York Stock Exchange. 1In

response to your question, Justice Alito, he couldn't
conpl ai n about the excessive salary of M. Grasso at the
New Yor k St ock Exchange.

|’d also like to knock down this nyth --

JUSTICE G NSBURG But there is -- there is
-- It was working okay with the Stock Exchange. It
wasn't working okay with the accountants.

And there’s a problem There' s a problem
that Congress had to solve. It wanted to tighten the
oversight of the auditing function. And they wanted to
have people who were not behol den to the profession, but
who were know edgeabl e and coul d command hi gh sal ari es
to be doing this job.

MR CARVIN. No, that's entirely true,
Justice G nsburg, and the point is they could have
acconplished all that and nmade t he board nenbers
appoi nted and renovable by the President, if -- if --

JUSTI CE G NSBURG. How about if they --
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would it work if the board nenbers were proposed by the

SEC, by SEC conmi ssioners, subject to the approva

of the President? Wuld that be --

MR CARVIN:. Well, | -- no, because the word

"approval ," as earlier colloquy has suggested, is --

JUSTI CE 3 NSBURG. But the nom nee woul d be

-- by a nom nation. The nanes woul d be presented.

MR CARVIN: The President needs the

unfettered ability to appoint principal officers, not to

have sone subordi nate agency tell himwho he can
appoint. That would be a severe restriction, far
greater, for exanple, than was at issue in Public
Citizen. And that's essentially my point.

JUSTI CE G NSBURG S0, you --

MR. CARVIN. They can't give you -- |'m
sorry.

JUSTI CE G NSBURG You were -- |'msorry,
then. | interrupted you, but | wanted you to give ne

your full picture of how this could be done, how
Congress could acconplish its goal of having a strong,
effective oversight body?

MR, CARVIN. In the same way they have

strong, effective oversight of the comrunications

i ndustry and what the FTC does and the SEC. Just foll ow

t he nodel for independent agencies that has been used
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for over a hundred years. You nmake them appoi nted by
the President, renovable by the President, and the
President gets to designate the chairman. The --

JUSTICE GNSBURG So it would be totally
separate. Then you would -- you'd say it would have to
be a totally separate independent regul atory agency. It
coul d not be put under the wing of the SEC

MR CARVIN.  You could have exactly the sane
rel ati onship between the SEC and this agency, which
think is not under the wing of the SEC now. The only
difference is, instead of having the comm ssioners
appoi nt them and renove them you'd have the President
appoi nt them and renove them

CHI EF JUSTI CE ROBERTS: Well, | would have
-- Judge Kavanaugh has suggested there are two ways to
cure this problem One, have the President appoint and
remove; and the other thing, make it truly subordinate
to the SEC. Now, |'ve heard the argunent on the other
side, both fromthe governnent -- well, it's an issue
with the governnent -- the Solicitor General and the
board, that the agency, the board, is conpletely
subordinate to the SEC.

Well, if Congress -- Congress could fix this
probl em by saying: The board is subordinate to the SEC.

MR. CARVIN. So why have they created any
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i ndependence if they really wanted themto be
subordinate? And | really want to deal with that.

This notion that they could pass rules to
govern the investigative activities of the board is a
myth. The attorney general in Mrrison had the ability
to promul gate rules for prosecution, but he couldn't
tell Alexia Mrrison howto proceed in that individual
case. He couldn't say: Anything she does with respect
to M. Osen, | need to pre-approve.

Why? Because the independent counsel, under
that statute, had the prosecutorial authority. Under
this statute, the board has the prosecutorial authority,
and everyone knows you can't govern the kind of manifold
deci sions that prosecutors need to make through sonme
ki nd of bul ky noti ce-and-coment rul emaking. And that
is why it is utterly nythical to pretend that they have
this power.

Justice Scalia, we assunme that people
exerci se the powers they have, renoval and the like. W
don't assune that they exercise powers that they don't
have sinply because they can theoretically get it. Wat
if the statute said the SEC --

JUSTICE SCALIA: Say it again --

MR, CARVIN. Ckay. Let’'s --

JUSTI CE SCALIA: W don't assune that they
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MR. CARVIN. That they have powers they
don't have sinply because they can reach out and get it.

So let's assune the statute here said the
SEC coul d transfer the board' s powers to the Treasury
instead of the SEC. Wuld we assune -- would we anal yze
this case as if the Treasury was conducting the board's
powers sinply because the SEC had the theoretical
ability to transfer it?

This Court has enphasi zed countl ess tines
that you anal yze separation of powers cases with respect
to the practical consequences, as Mstretta said it; as
Plaut said it, with respect to bright lines and high
wal l's; and as Airport Authority said it, with great
skepticismof Congress's subtle encroachnents. You
don't create fictional realities which allow severe
usur pations of executive authority on the basis of
fictional --

JUSTICE G NSBURG W don't know -- we don't
know what's fictional and what is not here, because you
cane in, and you don't have a particul ar case.

MR. CARVIN. | do have --

JUSTI CE G NSBURG Do you have anot her
i nstance where Congress set up a schene, and w t hout
having a particul ar case of an individual who has been
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hurt, you conme in and say: W mght sonetine be hurt by
this, so we want the whol e thing knocked down in the
absence of any concrete case.

MR. CARVIN  Justice G nsburg, we know
exactly what the SEC and the Solicitor CGeneral think
about the interrelationship of the Constitution and the
statute, because they have expressed it in briefs from
the district court on up.

| am saying that even if you bend over
backwards to give themthis power under the statute,
what you can't do is pretend that they have exercised
this power under the statute. The first mght be a
doctrine of statutory construction. The second is
deci di ng separation of powers cases on the basis of
a fictional world that doesn't really exist.

And | woul d suggest that that would give
Congress an extraordinary blueprint for using the board
as a nodel for each and every executive departnent.

What would stop themfromtonorrow, fromtransferring
the Transportation and Labor and Energy Departnents to
a private corporation like the board, and creating sone
bi parti san conm ssion that’s going to oversee this
board wth these fictional hypothetical realities?

If this Court endorses this schene, they
have literally offered no limting principle why that
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couldn't be applied to each and every executive
function. To the contrary, they have enphasi zed t hat
there is no constitutional distinction between alter
egos and t hese i ndependent comm ssions, and they have
sought to justify this schene on the basis of cases
i nvol ving core executive functions, Perkins and
Morrison. So, again --

JUSTICE G NSBURG |If we took away -- |
mean, one big point was the double for-cause. So let's
say we have said that the SEC could fire board nenbers,
period. Then that would renove the doubl e for-cause.
Wuld this statute then be constitutional?

MR CARVIN. Well, | don't think you can
sever that provision fromthe statute, because |
don't -- | think you' d be rewiting the statute and
re-striking the bal ance that Congress did. Moreover, of
course, it wouldn't solve the Appoi ntnents C ause
pr obl em because, again, these are principal officers not
appoi nted by the President, and even if they are
inferior officers, the SECis not a departnment. So --

JUSTICE G NSBURG So, it’s not the double
for -- the double for-cause isn't, in your judgnent,
what sinks this statute?

MR CARVIN. Well, no. It is a very
serious -- yes, it is on ny view absolutely dispositive
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of why the statute is no good. |'msaying nerely fixing
that will not fix the entire statute, because in
addition to renoval problens, we have very serious
appoi nt nent probl ens under the appointnents clause --

JUSTI CE STEVENS: My | ask one -- one
narrow question? If we assune that the nenbers of the
board are inferior officers, and if we -- do -- would
you agree that if the board had unrestricted power to
di scharge themat wll, the statute would be

constitutional ?

MR CARVIN. Your -- I'm-- I'mto assune
that the Appointnments C ause problem-- if they are
inferior officers, again, | have an Appoi ntnents C ause

probl em because they are appointed by sonmebody who is
not departnent head, i.e., the SEC comm ssioner.

Do you want ne to take that out and assune
that that's okay as well?

JUSTI CE STEVENS: Yes.

MR. CARVIN. Ckay. So, if we are |ooking at
it strictly froma separation of powers perspective, it
is true that elimnating the for-cause renoval provision
goes a long way towards fixing the problem but it
doesn't go all the way and for one reason, which is we
think the SEC i nposes -- is at the outernost |imts of

constitutional acceptability. And so, unless the
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Presi dent has the sane control over the officers that he
has over the SEC, it would not be good.

JUSTI CE STEVENS: But your answer to ny
guestion is that even if they are inferior officers and
the other conditions have been net, if the Conm ssion
had unrestricted power of renoval, the statute would
still be unconstitutional.

MR CARVIN.  Principally because they are
not subject --

JUSTI CE STEVENS: The answer is yes is what
| just --

MR CARVIN:. |I'msorry. Yes, Your Honor.
May | just --

JUSTI CE STEVENS: Yes. Sure.

MR. CARVIN. They are not subject to the
chairman's control, unlike the SEC general counsel, and
they have statutory duties entirely distinct fromthe
comm ssion. unlike the SEC general counsel

CH EF JUSTI CE ROBERTS: Thank you, counsel.

The case is subm tted.
(Wher eupon, at 11:13 a.m, the case in the

above-entitled matter was submtted.)
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