10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

I N THE SUPREME COURT OF THE UNI TED STATES

UNI TED STATES,
Petitioner : No. 08-1569
V.
MARTI N O BRI EN AND ARTHUR BURCESS. :

Washi ngton, D.C.

Tuesday, February 23, 2010

The above-entitled matter cane on for oral
argunment before the Suprene Court of the United States
at 11:14 a. m
APPEARANCES:

BENJAM N HORW CH, ESQ , Assistant to the Solicitor
General, Departnment of Justice, Washington, D.C.; on
behal f of Petitioner.

JEFFREY L. FISHER, ESQ , Stanford, California; on

behal f of Respondents.

1

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
CONTENTS

ORAL ARGUMENT OF
BENJAM N HORW CH, ESQ.

On behal f of the Petitioner
JEFFREY L. FI SHER, ESQ

On behalf of the Respondents
REBUTTAL ARGUMENT OF
BENJAM N HORW CH, ESQ

On behal f of the Petitioner

2

Alderson Reporting Company

PAGE

26

46



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
PROCEEDI NGS
(11: 14 a.m)

CHI EF JUSTI CE ROBERTS: W' |l hear
argunent next in Case 08-1569, United States v. O Brien

M. Horw ch.

ORAL ARGUMENT OF BENJAM N HORW CH

ON BEHALF OF THE PETI TI ONER

MR HORWCH M. Chief Justice, and may it
pl ease the Court:

Section 924(c)(1) starts by defining a
single crime of using or carrying a firearmduring and
inrelation to a crinme of violence or a drug trafficking
crime.

Next, it addresses sentencing, and it does
that by giving the judge sone rules to channel his
di scretion in particul ar cases, and anong those is a
requi renent that a, quote, “person convicted of a
violation” ...“shall be sentenced” to a greater m ni num

sentence when the firearmis of a particular type.

And - -

JUSTI CE SCALIA: Well wait. There's --
there’s sone sentencing stuff in -- in the first part
as well. There' s sentencing stuff in (A). You can't

say that (A) deals only with elenents and (B) deal s
W th sentenci ng.
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MR HORWCH  Well, no, and, of course --

JUSTI CE SCALIA: | nean, (A) says, "shall be
sentenced to 5 years." O to 7 years, or to 10 years.
So there’ s sentencing stuff in (A).

MR HORWCH Well, | agree with you that
the phrase "be sentenced" certainly appears in (A as
well. To the extent a statute is going to direct a
particular sentence, it's going to use those words.

But | think the -- we’re relying a | ot
nmore on the | anguage in the begi nning of subparagraph (B)
that says, "if the firearm possessed by a person convicted
of a violation," which necessarily presupposes, then, that
t here has been a conviction --

JUSTI CE SCALI A: So does -- so does the | anguage

of (A)(iit) and (A)(iii), which is the sane | anguage: “if
the firearmis brandished”; “if the firearmis
di scharged” -- they all apply to a conviction for carrying

the firearm There has to be a conviction before those
t hi ngs apply.
MR HORWCH  Well, | agree. That's true.
That is certainly an accurate statenent --
JUSTI CE SCALI A: So that makes (A) the sane
as (B). And -- and you don't claimthat the elenents in (A
are just sentencing el enents, do you?
MR HORWCH Well, | certainly don't claim

4
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that they -- that the elenents in the principa
paragraph of (A) are. The point I'’m-- the point |'m
trying to make is that, with respect to firearmtype,
which is at issue here, is that the firearmtype
provi sions are introduced by specific |anguage that
says -- that tells the reader these are relevant to a

person convicted of a violation; these are not rel evant

to whet her --

JUSTI CE SOTOVAYOR:  No, but you're
forgetting the words of this subsection. | nean --

MR HORWCH  Wwell --

JUSTI CE SOTOVAYOR: -- the subsection would be
(B) itself. If you're convicted of carrying a machi negun,
you get -- I'msorry -- a short-barrel rifle, et cetera,
you get 10 years. If it's a machinegun, you get 30.

VWhat's -- what's irrational about reading

the statute that way when it uses the word "subsection"?
It didn't use "subparagraph.”

MR HORWCH  Well, | agree it doesn't use
"subparagraph.” And "subsection" certainly in
conventional use in drafting would refer actually to
924(c) as a whol e.

But -- but |looking to the word "this
subsection,” Justice Sotomayor, is not -- is not useful
for distinguishing anong the el enents and the sentencing

5
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factors, because of course there are, | think --
certainly this Court's holding in Harris says that the
brandi shi ng and the di scharge provisions are sentencing
factors. They are part of this subsection.

All the courts of appeals have held, and
it's the entirely natural inference of the recidivism
provi sions in subparagraph (C), which is also part of
this subsection, are -- are thensel ves sentencing
factors. So saying that sonmething is in this subsection
means that it mght be part of a violation doesn't
actually answer what is or is not part of the violation
versus --

JUSTI CE SCALIA: But still and all, if -- if
Congress were being precise and if the statute is to be
read the way you suggest, the introduction to capital
(B) should have been "if the firearm possessed by a
person convicted of a violation of paragraph (A) above,"
and then pick it up, "is," so forth.

Right? | mean, that would -- would be nore

preci se.

MR HORWCH: That -- that | think would be so

preci se that we wouldn't be here discussing it today. |
agree with that.

But, of course, Congress has al so used that

sane reference to “subsection” throughout -- throughout the
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entire statute, even if it's not being used in the nost
preci se sense, in the sense that a violation of this
subsection appears in subparagraph (C, it appears in
subpar agraph (D), which is not --

JUSTI CE SCALI A:  Yes.

MR HORWCH -- which is not then to say that
this subsection -- that everything in this subsection is an
el ement. The Court has hel d ot herw se already.

JUSTICE SCALIA: | guess | agree with you
that if (B) is -- if (B) is an elenent, (C) would be an
el ement, too.

MR HORWCH  Well, that certainly would be
the inference. And that would be quite contrary to the
traditional treatnent of recidivism

But, nore generally, the tradition that

Congress is working wwthin in this new statute -- which,
| want to point out, is significantly different in -- in
a very substantive way fromthe old statute -- that the

new statute proscribes a statutory maxi numof life in
all cases. That is different fromthe old statute. The
old statute --

JUSTI CE BREYER. What is this to do -- |
mean, the obvious question, to ne, is -- since |l wote
the -- | think | wote the opinion in Castillo -- is we
| ooked at the | anguage of the statute, very simlar to
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this, and we said: Machinegun neans a separate crine.
And they recodified it. And it looks to ne as if al
they did was take the things that we previously said
were separate crinmes and put themin (B), and take the
things that are obviously sentencing factors and put
themin (A and (O).

Al right. Now, that's what it |ooks |ike
if you just read the statute. | didn't find anything in
the history that suggested any other intent. So why do
you think that that change makes the difference?

MR HORWCH Well, | think there are --
there are several specific changes that Congress nade.
And | think it would be, perhaps, useful to | ook at the
old statute and the new one, the old statute and the new
one together and see why the things that -- that the
Court said in Castillo are gone in the new one. So the
old statute is in the petition appendi x at 1la.

JUSTI CE SCALIA: Right.

MR. HORWCH  And then the new statute is in
t he appendi x to the governnent's opening brief at la and
2a, so you can |l ook at them side by side.

JUSTICE SCALIA: Isn't the old one in your
brief, too, in your --

MR HORWCH It is.

JUSTICE SCALIA: It's 3a of the governnment's

8
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brief.

MR NORWCH It is, although, of course,
you have to turn the page, and | --

JUSTI CE SCALIA: Al right. Okay.

MR HORWCH  Perhaps it's helpful to | ook
at them next to each other, because the differences are
quite stark --

JUSTI CE SCALIA: Al right.
MR HONCH: -- when you do that.

So the first thing is, as you suggested,
Justice Breyer, the firearmtype provisions were noved.
But | think that that nove signals sonmething contrary to
what this Court had perceived in Castillo. In Castillo,
the firearmtype provisions were part of the initial
sentence that defined the elenents. The sentence is
rolling along, tal king about using or carrying a
firearm and then in the same breath it goes on to start
tal ki ng about specific weapons. And that is what, in ny
readi ng of Castillo, drove the Court's inpression that
the they -- that the machi negun provision there should be
an el ement.

The difference in the new statute is -- is
t hat Congress has noved it away, textually,
conceptual ly, structurally, away fromthe el enents,

whi ch ought to suggest that Congress doesn't think --

9

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

JUSTI CE SOTOVAYOR: But it didn't. It kept
in (A) the subdivisions of use and brandi shing, which
we all agree are elenents of the crine. So | don't know
what it nmeans to say that it noved it away fromthe
elements. It mxed up in (A elenments and sentencing
factors, and so what we have to discern was, did it
intend to nmake (B) sentencing factors or not?

And | think what Justice Breyer was asking
you: What in the legislative history shows that? Were
do we read, outside of Castillo, a conclusion that
sonehow Congress radically changed the assunptions we
identified in Castillo, which is historically it's not a
sent enci ng el enent ?

MR HORWCH  So a few answers there.

First of all, in the new -- in the new
structure of the statute, on the governnent's view, the
el ements finish in the principal paragraph, and then --
then we're into sentencing factors. So brandi shing and
di scharge were held in Harris and acknow edged i n Dean
to be sentencing factors. So we are sort of, at that
point, on to sentencing factors.

So | take fromwhat this Court said in
Harris, about the separation of brandi shing and di scharge
fromthe elenments in the principal paragraph to indicate
that they are sentencing factors, would apply even nore

10

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

strongly to subparagraph (C), which is even farther

away. There's -- there’'s a period, a structural break,

a new sentence. The thought in the principal paragraph is

certainly conplete. W’ve already been through sone

ot her sentencing factors, and now we’'re --

JUSTI CE SCALIA: Well, except that with --

with (C, you -- you could say that traditionally

reci divismhas been a sentencing factor, and you cannot

say with respect to (B) that whether it's a

short-barreled rifle or a machi negun has traditionally

been a sentencing factor. To the contrary, it was an

el ement .

MR HORWCH  Well, | disagree with that,

Justice Scalia, because the tradition, as | understand

it, is relevant because it mght indicate what Congress

was thinking or what suppositions it had in mnd when it

passed a statute.

And there’s a very -- there was a very

different tradition at the time of the 1986 enact ment of

the old statute and the 1998 enact nent of the new one,

which is -- the big difference is that the sentencing

guidelines cane into effect in between those two tines.

And the sentencing guidelines -- sentencing

gui del ine 2K2.1, the principal determ nant of base

of fense | evel

in the sentencing guidelines for
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firearmcentric offenses in the Federal crimnal |aw, was
firearmtype. So it was unm stakably that -- it was
unm stakable at the tine in 1998 when Congress enacted
these -- these firearmtype provisions, that the
sentenci ng gui delines were already making firearmtype a
sent enci ng consi deration for the judge.

JUSTI CE SCALIA: Let's -- let's tal k about
the guidelines. Wthout the application of (B), the
gui del ines woul d provide for a much shorter sentence,
woul dn't they?

MR HORWCH  Well, the guidelines -- as
before and as now for this offense, the guidelines |evel
is the m ni num

JUSTI CE SCALI A: The guidelines -- do you
think that if under the guidelines the sentence was
30 years because of a nmachi negun, do you think that that
woul d be uphel d?

MR HORWCH |I'msorry. And your -- if |
under st and you - -

JUSTI CE SCALIA: Do you think it would be
uphel d as a reasonabl e sentence under our Booker/Fanfan
theory of -- of how the guidelines are to be applied?

MR HORWCH A reasonable -- well,
certainly courts have, since Booker, inposed even up to
alife sentence for offenses that did not otherw se

12
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trigger the elevated m ninmuns. There’'s at |east one
case in the few years since Booker that inplied a --
that inposed a |life sentence for a -- for an offense
t hat woul d have been subject only to the base 5-year
maxi mum  There are several that inposed -- inposed a
life sentence for --

JUSTI CE SCALIA: \Were -- where is the life
sentence nmaxi mum by the way? | -- you say this is a
mnimm It's just a mandatory m ni num because the
maxi mumis specified to be life. Were is that specified?

MR HORWCH  The -- the maxi numis not
textually in the statute, but all courts that have | ooked
at this have understood that. Certainly, it seens to be
t he supposition of this Court's statutory holding in Harris
that the nature of -- the structure of this -- of the
sentencing provision here is that there's a life maxi num
and then the firearm --

JUSTI CE SCALI A: Were -- where do you get
the life maximun? | -- |I'mreading through, and there's
-- It nmentions nothing about life.

MR HORWCH Well, it is certainly the
case, if we sinply take (a)(1) --

JUSTICE SCALIA: And if it nmentions nothing
about life, then these are not mandatory m ni nuns. To
the contrary, they are -- they are new maxi nuns.

13
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MR HORWCH | absolutely disagree. |If it
says “at least,” that can only nean that there can be sone
-- a sentence higher than that.

JUSTICE GNSBURG Is the life part of
the --

MR HORWCH O not |ess than.

JUSTI CE G NSBURG -- what the substantive
crime was? |Is it the attenpted robbery or whatever it was?
Is that -- because this is -- you're -- you're saying this

is an add-on to an underlying of fense.

MR HORWCH  Well, | wouldn't describe it
as an add-on. It is a separate Federal crinme, in -- in
the sense -- in the sense that it is bad enough and

danger ous enough to commt a drug trafficking offense
or engage in a crinme of --

JUSTICE G NSBURG Well, then -- then you
woul dn't be relying on what mght be a |life sentence
for the underlying crine.

MR HORWCH | -- oh, I"'msorry. | --
may have -- may have m sspoken

In response to Justice Scalia's question, ny
answer -- ny answer was directed to inposing a life
sentence on the 924(c) conviction, separate from
what ever sentence nmay have been inposed on the --

JUSTI CE G NSBURG  Yes, but where do you get

14
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t he maxi mun? You say, oh, these are just m ninmuns.

MR HORWCH Well, they are m ni nuns
because they say "not |less than 5 years." That applies --

JUSTI CE G NSBURG But where is -- where is
t he maxi munf

MR HORWCH  The -- well, because there is
no stated maxi mum the -- the assunption then nust be
that a sentence higher than 5 years is appropriate.
There is no --

JUSTI CE SOTOVAYOR: |Is there a Sixth
Amendnent problemw th reading a statute this way,
wth -- with reading a statute to provide for an
unlimted maxi mum when Congress hasn't specified it, and
now you’'re going to have the judge find the m ni rum and
t he maxi munf

MR HORWCH Well, | don't -- | disagree

that the judge is finding the maximum The -- the

inplied maximumtermhere is -- is life. Congress --
JUSTICE SCALIA: | don't find that inplied
at all. 1 don't see why it's inplied.

MR HORWCH  Well, the trouble,
Justice Scalia, is then that I don't otherw se know what
t he maxi mum woul d be.
JUSTI CE SCALIA: That's right. That's --
MR. HORW CH  The maxi mum - -
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JUSTI CE SCALI A: That's her question.

JUSTI CE SOTOVAYOR: But isn't there a Sixth
Amendnent problemw th not knowi ng what you are exposed
to? And then doesn't the mnimumin that case sort of
becone de facto the maxi nunf?

JUSTI CE SCALIA: | think what you are
exposed to, as | read the statute, (c)(1)(A) does not
i npose a new sentence at all. It just says there will
be added to whatever the sentence is for the crinme of
violence or the drug trafficking crime -- there will be
added to that sentence. Then it says you' |l add 7
years; you' |l add 25 years; you' |l add 30 years.

Those are not nmandatory m nimunms. Those are
add-ons to the sentence provided by the substantive
crime to which (c)(1)(A) refers. That way, the whole
t hi ng makes sense.

MR HORWCH Well, | don't think it would
make sense to treat them as you are describing them as
add-ons. There’'s no question that this -- that this
statute defines an offense that soneone can be convicted
of. That certainly is the inplication of this Court's
holding in Deal. It is a separate offense which
therefore should carry its own punishnment. And the
contrast --

JUSTI CE SCALI A: [’1]l anmend what | said.

16
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It is a mandatory mnimumif the substantive crine
referred toin (c)(1)(A) i1s above what is specified
in--inthis statute. But if it -- if it is below
that, if the drug trafficking crinme only provided for
15 years, and you did the crinme wth a nmachi negun, you
get 30 years, that's an add-on.

MR HORWCH Well, | -- 1 think it would be
hel pful then to conpare this to the -- the |anguage of
the prior statute, which describes exactly what you are
descri bi ng.

JUSTI CE SCALIA: | got it.

MR HORWCH  Wiich is -- which is that
whoever during or in relation, et cetera, et cetera,
uses or carries a firearm--

JUSTI CE KENNEDY: Can you give us the page?

MR HORWCH |I'msorry, this is at 1la of
the petition appendi x.

JUSTI CE SCALIA: It's also on 3a of the
governnent's brief.

MR HORWCH O 3a of the -- of the
government's -- the governnment’s brief.

The ol d statute said exactly what you are
describing, Justice Scalia, which is that whoever during
or inrelation to a crime of violence, et cetera, uses

or carries a firearmshall, in addition to the
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puni shent provided for such crinme of violence, et

cetera -- and then it specifies --

JUSTI CE SCALIA:  Right.

MR HORWCH  -- particular determ nate
sent ences.

JUSTI CE SCALIA: Right.

MR HORWCH If Congress had wanted to
conti nue that approach, | assune it would have kept that
| anguage. It didn't. It changed the |anguage. The new

| anguage says "be sentenced to a term of inprisonnent of

not less than 5 years," which | eaves -- which | eaves --
JUSTICE SCALIA: It says “in addition to” at

the end of (c)(1)(A): “Wio, in furtherance ...possesses a

firearmshall, in addition to the punishnment provided

for by such crinme of violence, be sentenced to” 5

years, 7 years, 10 years. And then if the

firearm blah, blah, blah, is blah, blah, blah -- since

your -- | assume that that introductory |anguage "in

addition to the punishnment provided for" is inplicit in

(B). 1It's expressed in (A, but I think it's inplicit
in (B)

MR. HORWCH  That -- | understand that
| anguage, the in -- the "in addition to" |anguage, to
have -- to have been to nmake clear that this is a

separate offense. There is separate punishnent for a

18

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

separate conviction of this separate offense.

JUSTI CE SCALI A:  Yes.

MR HORWCH And that then it is a
separate -- then fromthere it is a question what is the
appropriate sentence for a conviction on the offense
described in 924(c)(1), which is to say, well, it's a
termof inprisonment of not |less than 5 years, which
hol ds open --

JUSTI CE SCALIA: In addition to the term
that’'s -- that exists for the substantive of fense.

MR HORWCH | -- | agree. And if you | ook
i n subparagraph (D)(ii) it says that the term of

i npri sonnment inposed under this subsection shall run

consecutive to the other one, which -- which again shows
that -- that the considerations for sentencing in this
-- inthis law are distinct fromthe -- it is a-- it is

a separate question what the sentence on the 924(c) --

JUSTI CE BREYER: To nmake your life a little
nore conplicated and difficult, though perhaps it makes
it easier, we reach the questions that Justice Scalia
was raising, | think, and they are inportant only if you
win, only if we say that it is a sentencing factor. |If
it is anewcrinme, we don't have any problem because if
it's a newcrine, the jury has to find the fact.

But if it's a sentencing factor, then we get
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into the problemof Harris versus Apprendi. And then you
have to decide whether it's maxi mum mninmum et cetera.
But in Harris, | said that |I thought Apprendi does cover
mandatory m ni nuns, but | don't accept Apprendi. Well,
at sone point | guess | have to accept Apprendi, because
it's the aw and has been for sone tine.

So if and in fact, unfortunately for
everyone, | was -- it was 5-4 in that, | think, so ny vote
mattered, and | don't know what ot her people think
but in -- on this Court. But if that beconmes an issue,
if that should becone an issue about whet her mandatory
mnimuns are treated |ike the maxi nuns for Apprendi
pur poses, should we reset the case for argunent? O do
you feel, in your opinion that -- that you’ ve had
enough of an argunent because you devoted two or three
pages to this topic?

MR HORWCH Well, to answer -- well, first
of all, there certainly has not been in -- in the
briefing or argunent here, any opportunity for this Court
to consider what it would need to consider to overrule
MM Ilan. W’'re not tal king about overruling Harris.
We’'re tal king about overruling McMIlan. And --

JUSTI CE BREYER: Well, | think basically
Apprendi did significantly change McM Il an, but that’'s --

MR HORWCH Wll, and that’'s -- and that
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woul d be ny -- ny second point, is that -- is that since
-- | think it has been becone clearer since Harris that
the rule in MM Il an and the rule in Apprendi coexi st
quite well and coexist in a principled fashion, and
that there is -- and that there is no -- Harris was
correct in light of Apprendi, whichis -- which is in
the foll ow ng respect.

JUSTI CE BREYER  Does the governnent believe
that it has sufficiently argued this, or would you suggest
on the governnent's behalf that if it beconmes an issue
it's set for reargunent? That was really ny question.

MR HORWCH  Well, yes, we would certainly
want to set it for reargunent --

JUSTI CE SCALIA: That's the right answer.

MR. HORWCH  -- obviously.

(Laughter.)

MR HORWCH But -- but | -- again, | don't
even think that's necessary. Respondents have offered
nothing in the way of a justification for overruling
Harris. And again, the distinctionis --

JUSTI CE G NSBURG Wiy can't we just say, as
Judge Boudin did, they weren't -- this revision was on
t he books before Castill o was deci ded, so obviously
Congress wasn't trying to adjust the statute in response
to Castillo. And they -- they nade it read nore easily.
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We know t he one thing Congress was concerned with was addi ng

possession, which was not there before. So they added
possession. They nade it nore readable.

Sonme of the concerns that were expressed in
Castillo are certainly present here. There is a huge
junp froma 5-year add-on to a 30-year add-on for -- for
t he machi negun. So why don't we just say, well, this
statute has been revised, but it wasn't in response to

Castillo? It's not all that different.

MR HORWCH  Well, | disagree that it's
not all that different. And -- and for the follow ng
three -- for three reasons. First of all, setting aside

nmy di sagreenment with Justice Scalia, if you accept that
the statutory maximumis life, as | believe every court
to have confronted this understands it to be, then this
statute belongs to an entirely different tradition than
the tradition that Castillo belonged to, which is to
say that this statute -- the -- the role of firearmtype
inthis statute is to channel the sentencing judge's
di scretion by ruling out certain | ow sentences when
certain facts are present, such as the presence of a
machi negun.

That is sonething that when Congress wants
to channel --

JUSTI CE SOTOVAYOR: Isn't a m ni num al ways a
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maxi munf?

MR HORWCH No, | --

JUSTI CE SOTOVAYOR: In -- to the person who

woul d otherwi se, in the judge's discretion, qualify for a

| oner sentence, doesn't it becone that person's maxi mum
once you have indiscretion?

MR HORWCH | disagree with that because
the principle -- the background -- the basic principle
behi nd Apprendi and our crimnal law is that what you
can rely on is what Congress has said in the statute or
in -- as Booker holds --

JUSTI CE SOTOVAYOR: \What you can rely on in
an indeterm nate sentencing regine wwthout a mninumis
that you’ve got a statutory maxi num whatever it may
be, but a judge's discretion to start fromzero. |If
that judge was inclined to give you zero, isn't the
m ni mum t hen your statutory maximun? You're -- because
that's what the judge has to give you

MR HORWCH | disagree with that, because
it is not the only thing the judge can give you. The
full range of punishnment above those mninuns is
available. | was indicating earlier that --

CHI EF JUSTI CE ROBERTS: Counsel -- counsel
| think you had said you had three responses to Justice
G nsburg --
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MR HORWCH:. Yes.
CHI EF JUSTI CE ROBERTS: -- and only got one out.

MR HORWCH. R ght, and perhaps only
hal f of that one, which is -- whichis that in the -- on
the question of -- of tradition, Congress apparently
excl usively uses sentencing factors when it wants to do
not hi ng nore than give sone rules to the judge to
channel his discretion with mninmmsentences. We
observed this in our opening brief, and Respondents said
not hing i n response.

As far as we know, every tinme Congress wants
to channel a sentencing judge's discretion, it does it
with a sentencing factor. That is a difference.

CHI EF JUSTICE ROBERTS: All right. Nunber two?

MR. HORWCH  Nunber two is that the -- is
that the -- the -- the linguistic change here, the
textual change, the fact that subparagraph (D) says "a
person convicted of a violation of this subsection.™
That presupposes there has been a conviction, that the
jury has been charged with whatever the elenents of the
of fense are and that now what's going to be stated in
clauses (B)(i) and (B)(ii) are things that are rel evant
at sentencing.

And then the third -- and then the third
point is -- is that -- is essentially the structural
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change from-- that | alluded to earlier, of noving
firearmtype wholly away fromthe el enents of the
of fense. That nmade a difference to this Court in
Harris. It is -- it would be, I think, irreconcilable
with this Court's holding in Harris to say that
brandi shi ng and di scharge have been noved far enough
away fromthe elenents to make them sentencing factors,
or rather are stated far enough away fromthe el enents,
structurally separated enough to make them
sentencing factors, but then to --

CHI EF JUSTI CE ROBERTS: Those are all -- al
three of those are -- are pretty subtle ways for
Congress to change the viewin Castillo.

MR HORWCH Well, | would agree that --

CHI EF JUSTI CE ROBERTS: Movi ng sonet hi ng

fromthe body of the paragraph to a separate section and

so on.
MR HORWCH Well, | would -- | would point
out -- of course, one has to -- one has to recogni ze what
Congress had before it when it -- when it nmade the
change, which is to say, when it -- when it enbarked on

these revisions, there was a one-to-one circuit split on
the question. And by the tine it had finished making
the changes, it was actually three to one in favor of
sentencing factor interpretation in the old statute.
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Now, | agree that if Castillo had been on
t he books and Congress had said nothing about it, that
m ght be a basis to say that Congress was acquiescing in
that interpretation. But it's -- it's -- Congress was
certainly concerned with nmuch nore substantial issues in
the revisions. And the fact that it did not comment
further should not be a reason to -- to not pay
attention to the structural and textural changes that it
di d nake.

I’d like to reserve

CH EF JUSTI CE ROBERTS: Thank you, counsel.

JUSTI CE SCALIA: W have tall |awers today.
What is this, tall |awer day?

(Laughter.)

CH EF JUSTI CE ROBERTS: M. Fisher.

ORAL ARGUVMENT OF JEFFREY L. FI SHER

ON BEHALF OF THE RESPONDENTS

MR. FISHER M. Chief Justice, and may it
pl ease the Court:

| think it's inportant at the outset to set
the context for this case. The government cannot point
to a single defendant under this provision for the
conduct at issue who has ever received nore than
10 years in prison absent the use of a nachi negun.

W cited a long string of cases in the
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O Brien brief and the governnment's response in its reply
brief was silent. So, therefore, the governnent is here
today claimng that it is entitled, based on the fact of
a machi negun, to get 20 years nore than any defendant
t hat perpetrated this conduct has ever gotten, and
i ndeed 18 nore years than the governnent itself asked
the district judge in this case for, once the machi negun
provision was off the table, under the guise that this
is nothing nore than a sentencing factor.

We think that this Court's statutory
interpretation jurisprudence as well, if necessary, this
Court's constitutional jurisprudence foreclose such a
resul t.

Let me start with statutory interpretation.
On the governnment's theory in 1998, Congress stepped in
and took a statute that made machi negun use an el enent
and transforned it into -- into a sentencing factor. In
ot her words, Congress, w thout a peep, a nutter, or
anything, and in -- in the course of doing sonething
entirely different, which was reacting to this Court's
Bai | ey decision, stepped in and took a fact that
formerly had to be proved to a jury beyond a reasonabl e
doubt to trigger a 30-year sentence and |eft that sane
sentence in place but now allowed it to be proved to a
judge by a preponderance, based on a presentence report,
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and, indeed, according to the governnment, also stripped
away the nens rea requirenent that attached to the
statute when it was an el enent.

JUSTI CE G NSBURG  How about the short --
what is it, the one that gets 10 years, the
short-barreled rifle? That's -- that's -- those two
are together in the statute, and you said that it would
be startling because of the difference between 10 years
and the 30 years, but the short-barreled rifle is the
sane anount of tine in discharging, and discharging is a
sentencing factor.

MR. FISHER We think, Justice G nsburg,
that if this Court had to construe that statute in a
different case, that provision, it would find it's still
an element. Now, | grant that it’'s a difference, a
very significant difference between 10 and 30 years, but
structurally it is an el enent.

And | think an -- a good way to go about
understanding this -- | heard nmy -- ny opponent today say
that this would be indistinguishable fromHarris or fly
in the face of Harris.

Well, there's three very inportant
di fferences between the machi negun provision at issue
here and the di scharge provision in Dean and the
brandi shing provision in Harris. The first difference
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is that this an entirely separate subparagraph

Now, if you imagi ne sonmebody anendi ng the
statute and wanting to acconplish what the governnent
says was acconplished here, why wouldn't the firearm
type provisions just have been (iv) and (v) under
capital letter (A)? They re not.

VWhat the draftsperson did instead is break
themout into an entirely separate, stand-alone
provision. As the AUSA described it, when he charged
themin the alternative in the district of
Massachusetts, he said | think it's a greater and | esser
of fense situation. And that's what we think

JUSTI CE SCALIA: Oh, | guess |I'm not
followng the ball here. | thought the governnent had

conceded that sub (i), sub (ii), sub (iii) under (A) are

not sentencing factors but are elenents. Is that not --
MR. FISHER | don't understand that to be
what the governnent has said. | believe the

government's argunent is that the big paragraph with
capital letter (A sets forth the elenents, and then sub
(i), (ii), and (iii) are nerely sentencing factors.

JUSTI CE G NSBURG Now, they have to because
that's what Harris said, brandished --

JUSTI CE KENNEDY: That’'s -- yes, that’s Harris.

JUSTI CE G NSBURG -- brandished is a
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sentencing factor.
MR. FISHER  That's right. That's right,
Justice G nsburg.

JUSTI CE SCALIA: Well, that's even worse,
then. | agree with you.

(Laughter.)

MR. FISHER  So what sub (B) does, as |
said, is it creates a greater offense, and so, it’'s
broken out in a way that incorporates the earlier
el ements up above in the main paragraph by using the
phrase: If a “firearm possessed by a person
convicted of a violation of this subsection.”

That phrase, we believe, incorporates the
earlier elenments. Renenber in Harris this Court
enphasi zed that the brandi shing provision just kept
going in the sentence and did not incorporate earlier

el ement s.

So when the governnment stands here today and

says, well, when you incorporate the earlier elenents,

that shows it’s a sentencing factor, too, it seens to ne a

situation of heads, | win; tails, you |ose.

JUSTI CE BREYER: No, their -- their -- their

basic argunment is |look at the statute. (A) has what

undoubtedly a set of sentencing factors. Brandi shing and

di scharging are as traditional as they cone. Then | ook
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at (Q, and you find some other ones that are sentencing
factors, because recidivismis as traditional as it
comes. And between those two they put (B)

So since the neighbors, (A and (O, are
certainly sentencing, they nust have neant (B) to be a
sentencing factor, too. | -- as | understand it, that
is one of their basic argunents.

MR FISHER R ght. And let ne -- let me
gi ve two responses té that. First of all, if you --
if you | ook again at the appendi x of the governnent's
main brief, which is la and 2a, the guts of the
statute is the “use or carry” |anguage or “possesses a firearnf
| anguage in the main paragraph.

And then, the -- fromthe “possessed” | anguage
down through sub (iii), what you have is the Bailey fix
right there. So, then what happens --

JUSTI CE SCALIA: And you believe there is a
background of life sentence? You agree with the
government that --

MR FISHER | don't think that’s
necessarily the case, Justice Scalia. This Court --

JUSTI CE SCALIA: Well, it either is or
isn't. You --

MR FISHER -- has said a couple of tines

that this is a theoretical maxi mumsentence, but, surely,
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if nothing el se, the Sentencing ReformAct sets a

maxi mum sentence here if it's not just a straight

det er m nant sent ence.

And we've argued at length in the OBrien

brief that the reasonabl eness requirenent

under 3553 of

t he Sentencing Reform Act woul d have to set a maxi mum

sentence. And for the reason | said at the outset,

given that no one has ever received nore than 10 years

absent a machi negun here, certainly that maximm

sentence would be far less than life and far | ess than

30 years. But --

JUSTI CE KENNEDY: Wat's the -- | don't want

to interrupt your nice organization here.

But what is

the principle, the general rule, that you articulate to

support the distinction between 30 bei ng necessarily an

el enent and 7 a sentencing factor? Wat's the genera

rul e here?
MR FISHER Let ne answer it
JUSTI CE KENNEDY: O her than,

just --

thisis

MR FISHER If | mght say one nore --

JUSTI CE KENNEDY: -- other than how awful this is.

MR FISHER If | mght say one nore

sentence to Justice Breyer, and then |’ |

JUSTI CE KENNEDY: Pl ease.
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MR. FI SHER: Justice Breyer, the other thing
|'"d point out is that, so therefore, once you nake the
Bailey fix, you just conme -- in the old statute, then
you cone to the machi negun provision, and you just |eave
it where it was. And, in fact, there are plenty of
statutes that we've cited in both briefs where there are
el enments in the mddle, sandw ched between sentencing
factors.

Now, Justice Kennedy, you asked the general
principle. The general principle is this, at least in
terms of this Court's Sixth Amendnent law, is that: The
critical question to ask is whether the defendant could
recei ve the sentence the governnent seeks w thout the
fact at issue.

Seven years is a sentence the defendant here

could receive without the machi negun finding. Thirty years

is absolutely off bounds.

JUSTI CE KENNEDY: |s that just based on
enpirical studies or is there guideline support for
t hat ?

MR. FISHER There is both, Your Honor. COF
course, the guidelines are not binding --

JUSTI CE KENNEDY: | understand. | understand
t hat .

MR. FISHER  -- but the guideline sentences
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as -- as to this statute are pegged exactly to the
mandat ory m ni nuns.

CH EF JUSTICE ROBERTS: |I'msorry. Could
ot herwi se recei ve under what? The sentence -- you say
7 years is a sentence he could otherw se receive.

MR. FI SHER: Under the facts that either we
prove to the jury or are admtted by the defendant.

So -- so in this case, the defendant could receive 7
years, and we've conceded that.

JUSTI CE SCALI A: There nust be sone
statutory provision that you -- that you -- that you
rely upon.

MR, FISHER  Ch, certainly, Justice Scalia.

JUSTI CE SCALI A: Wiere does 7 years cone
fronf?

MR. FISHER. Seven years conmes from-- cones
fromthe statute, for brandi shing, which is what both
defendants had admtted that they did. Seven years --

CHI EF JUSTI CE ROBERTS: Yes, but we know
that's a sentencing factor.

MR. FISHER But they've admtted it. So
t hey' ve wai ved any Sixth Anmendnent right as to that
sentencing factor. W're wlling to concede that. But
then you go to the guidelines, which sets a
7-year -- a 7-year recomrended sentence.
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Under this Court's jurisprudence follow ng
Booker, we know that we take that recomrendati on and we
plug it into section 3553(a), which, if you want the
statutory | anguage, directs that a sentence “no greater
t han necessary to serve the follow ng factors” be
introduced -- I'msorry, be inposed. And when you | ook
at those factors, disparity is a factor this Court has
left in place and enphasized at every term since Booker,
and the guideline sentence. And when you put -- plug
those things into the facts here, we sinply suggest
there is no way that it would be upheld as substantively
reasonable if the defendant got 30 years absent the
machi negun fact here.

And we’ve also cited in our brief several
pl aces where the governnment itself makes this -- the
mrror image of the argument that I'mmaking in the
post - Booker, Gall, Rita world, when judges deviate
downward fromthe guidelines. They enphasize -- we
quoted one Eleventh Crcuit case in our brief where the
government got overturned, as substantively unreasonabl e,
a downward variance froma gui deline recomendation
because no defendant had ever received such a | ow
sent ence.

But | don't have to, of course, hang ny hat
on this -- on the strict application of Apprendi here.
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We think there's al so an even deeper problemthat
predates this Court's Apprendi jurisprudence, which was
flagged by this Court as early as MM I lan, where this
Court said that if what Congress does is step in
and mani pul ate the elenents of a crinme in order
to relieve the governnent of its obligation to prove
ordinary and traditional elenents, then we have a pure
due process problem irrespective of any Sixth Arendnent
pr obl em

Now, this Court has never found such a
problem but | would enphasize that the --

JUSTI CE SOTOVAYOR: How do we find it with
this statute, if there’s a 10-year m ni nmunf maxi num
under (A) subdivision (iii) if the firearmis
di scharged, and it's 10 years; and if it's a
short-barreled rifle under (B), it's also an equal
anount, of 10 years? | think that's what
Justice G nsburg was pointing to.

So the question | have for you is: How do
we find substantive unreasonabl eness?

MR. FI SHER How do we find substantively
unr easonabl e after Booker?

JUSTI CE SOTOVAYOR:  Unr easonabl eness, that
there was an act of manipul ation here, or intent to
mani pul at e.

36

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

MR. FISHER  Well, if you re asking ne the
question -- | want to be sure | understand and answer the
guestion. If you re asking nme how applying the

principle this Court first articulated in MM Il an, and
you apply it here --

JUSTI CE SOTOVAYOR:  Exactly.

MR FISHER | don't think you have to | ook
any further -- well, there is two places you can | ook.
You can | ook both at the intent of Congress and the
effect of what it did.

The intent of Congress, at |east as
hypot hesi zed by the Solicitor General, is laid out at
page 33 of its nmerits brief, where it says: Wat
Congress was intending to do here is, quote, "sinplify
and stream ine guilt-stage proceedi ngs" by relieving the
government of its burden to prove this case -- this fact
beyond a reasonabl e doubt to the judge. So that strikes
one as, as this Court put it in Harris, an intent to
evade the ordinary requirenents in the Fifth and Sixth
Amendnent s.

Then, as to effect, you can | ook at what
|"ve also -- what |'ve al ready enphasi zed, which is that
this sentence sinply is not otherw se avail abl e, absent
that fact. And that, on its own, ought to tell this Court

that it's dealing wwth an el ement.
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But if it wants to dig even deeper, it could
-- it could describe it in terns of a 20-year increase
over what the defendant woul d ot herw se get or what,
i ndeed, as we’ ve said, anyone has ever gotten for this act,
absent a machinegun. It could do it in terns of percentage
and say it's 83 percent higher; the Court used the phrase once,
"tail wagging the dog.” | don't think it matters
exactly what exact avenue this Court woul d pick. Again,
if it were doing a cénstitutional analysis -- I'm
speaki ng right now constitutionally instead of
statutorily -- it would all end up at the sane pl ace.

But | want to nake sure that | understood
your question also, with due respect to you, Justice
G nsburg, because what | was tal king about was 10 years under
(A)(iii), of course, is a sentencing factor, as this Court
hel d in Dean, whereas under (B)(i), the same length of a
sentence mght be an elenent. That was a matter -- that
was a statutory answer, and | think, as a matter of
statutory construction, which is, of course, the first
thing you' re going to address in this case, what we
think we can win on wthout even reaching the
constitutional questions. And the differences woul d be,
apart fromthe sane sentence, you have the structura
difference that |'ve enphasi zed. You have the tradition

And | et me say a word about tradition, if |
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m ght. The governnent enphasi zes the gui delines and
ot her kinds of statutes. Wen this Court applies the
tradition canon that it established in Al nendarez-Torres
and Castillo, |I don't know why you have to | ook any
further than Castillo itself to answer the tradition
guestion. In Jones, as this Court put it, the reason we
ook to tradition is because if it's a close case, we’'re
going to not assume that Congress intended a radical
departure from past practice. Wll, the past practice
here is absolutely unequivocal. This Court held in
Castillo, 9-0, that Congress intended this to be an
el enent .

CH EF JUSTI CE ROBERTS: Well, the Court's --
the Court's opinion in Castillo quite carefully noted
that it wasn't addressing this statute. | think it's a
little bit of a bait-and-switch to say that, well,
Castill o decides this case.

MR. FISHER | don't contend that Castillo
absol utely decides the case. M contention that | was
trying to make is that when this Court |ooks to
tradition for purposes of construing the new anendnents,
that Castillo gives the answer on -- at |east on
tradition, at |east as applying that particul ar
guestion. Because Congress, we know, intended it to be

an elenment at least until 1998.
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But | think that even -- even if you were to
back fromthe Castillo analysis itself and the

Ilo factors thensel ves, you would also, | think, do

to give -- again, not dispositive, but -- but

careful treatnent to Castill o, because Congress steps

in, of course, and anends statutes all the tinme. They

step

in and they amend one portion of a statute, and

while they are at it, we know fromthe manuals that we've

cited and fromthe exanples in the back of the O Brien

brief that Congress often, while they’ re anmendi ng one

part,

t hey reorgani ze or reword other parts of the

st at ut e.

And this Court, across its statutory

interpretation jurisprudence, within crimnal |aw and

out si

de, has always said that once we say the | aw neans

sonet hing, we're not going to assune that Congress

changed the | aw unl ess we get sone sort of clear

indication from Congress that it -- that it intended to

change the | aw.

but |

Now, here, as | think has been enphasi zed,

"Il just reiterate, there’s not a peep of

anything in the legislative history or anything to

suggest that Congress was -- was intending to change the

|l aw here. And, in fact, it's not even a nere sil ence

case.

We know quite clearly and affirmatively that
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Congress was intending to do sonething entirely
different, which was respond to this Court's Bailey
deci si on.

But even in the | anguage -- and the only
thing I think the Solicitor General even has for it in
this case is the | anguage and structure, which are sone
different words and different placenent that it can at
| east build an argunent off of, because the other four
of the five Castillo factors are entirely unchanged.

But even the | anguage, we submt, is a far cry fromthe
kind of change this Court ought to require before it
does a 180-degree switch as to what it had said the
prior |aw neant.

Just for purposes of stability in the | aw,
if nothing else, | think this -- it behooves this Court
to take its prior decisions seriously and to -- and to
engage in a dialogue wth Congress that encourages
Congress to be clear when it wants to change what the
prior lawis.

JUSTI CE SCALIA: The prior statute -- which
was 18 U.S.C. 924(c)(1), right? That did deal with
short-barreled rifle, short-barrel ed shotgun
machi negun, and so forth, but that's -- that provision
didn't say anything about brandi shing or discharge.
Were -- what was -- how were they treated under the
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prior |aw?

MR. FISHER  They -- as you say, they were
not in the statute itself. M understanding is that
judges as -- on an ad hoc basis, would have treated
t hose as sentencing factors.

And what Congress did -- when it cane into
respond to this Court's Bailey decision, | think it
codified all of the different manners of using the gun
in the context of one of these crines. So it not just
dealt with, yes, possessing ought to be covered, but it
tal ked about other manners, brandi shing and di scharging.
In Castillo, this Court enphasized again the big
di fference between manner of using a gun and the type of
firearmwhich lies at the core of this offense.

If I would turn -- if | would | eave the
Court with nothing else, |et nme enphasize again to the
Court the difference between this statute, which | think
t he governnent wants you to think is no different in
intent, effect, or operation than the two that this
Court prior -- dealt with in Harris, as a matter of both
statutory construction and constitutional law, and in
MM I lan, as a matter of constitutional |aw

What this Court enphasized in both of those
cases was that there was a preexisting |law on the books
that crimnalized certain activity. And then a
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| egislature |ater stepped in and set a mandatory m ni mum
for a particular fact that could acconpany the crine at
issue. And it did so in a very mnor way. For exanple,
i n Pennsyl vania, the various crinmes covered by the
firearm mandatory mnimumin that case gave 10-, 20-year
sentences routinely, and all the Pennsylvani a
| egislature did was step in and say: |f he uses a gun,
we want at least 5 years. And in Harris, as I've
just enphasized, | think, in discussing with
Justice Scalia, the Court dealt with a bunp of just 2
years. Again, what judges were already customarily
doing, | think, under the statute.

Here, this is entirely and dramatically
different. Here, the fact allows a sentence -- indeed,
requires a sentence -- that is 20 years |onger than
anyone has ever gotten for this conduct at issue. That
is a difference not just -- it's not a mnor difference.
It is a categorically different difference that we think
i s enough, conmbined with other principles of statutory
and constitutional interpretation, to -- I'msorry,
statutory interpretation to resolve this case on the
statute al one.

But if you need to |look to the Constitution,
we think that the Sixth Armendnent, either as the
bright-line rule articulated in Apprendi dictates that
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any fact that allows a greater sentence than the
def endant coul d otherwi se receive is subject to the
Si xth Amendnent, or sort of plain, pure due process,
tail-that-wags-the-dog analysis, that this Court
enphasi zed in MM Ilan -- either of those would be
enough, and indeed require, a finding of
unconstitutionality here and a finding this Court
can avoi d.

And if nothing el se, Justice Breyer, | would

say that we think that this case can be resolved on statutory

grounds. W think there are narrower constitutiona
argunments that would either require reading it narrowy
or striking it down if you had to, on even narrower
grounds. But if nothing else, then we would ask this
Court to revisit Harris, if necessary.

W don't think it's necessary to resol ve the
case for us here, but we think that would be appropriate
if it -- if it needed to get there.

JUSTI CE KENNEDY: It's a collateral point:
Does the governnent have to show, or does the -- don't
you have to find that the machi negun is operabl e?

MR FISHER | assune so, but | don't know
the specific answer to that, Justice Kennedy. What
there is a dispute about, of course, is whether the --

if it were a sentencing factor, whether the governnent
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has to prove knowl edge. And we do enphasize that th

at

woul d be an alternative basis for this Court to decide

this case,

by saying you at |east have to prove

know edge even if it's a sentencing factor.

And let me just |leave you with this, unl

there are any further questions: The governnent mak

ess

es a

couple points in its reply brief suggesting that certain

argunents were not preserved or made properly in this

case. The know edge argunent that | just referred t

raised in the brief in opposition for M. O Brien at

oOis

pages 23 to 25. So under rule 15 of this Court, that

argunent was properly presented at the cert stage.

will also find that argunent at pages 34 to 37 of the Joint

Appendi x.

Also wth respect to the Sixth Arendnent

substanti ve reasonabl eness as-applied argunent, the

gover nment suggests that for some reason, that would

i nappropriate for this Court to reach or rely on.

You

be

Again, we disagree. First of all, we can't understand

why it would be inappropriate to reach or rely on th

constitutional argunent, whereas it is apparently

appropriate for this Court to address the McM I | an

argunent or the “overrule Harris” argunent. They're

all three constitutional arguments that are present

this case.

And, again, if there were any doubt they
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were rai sed bel ow, pages 38 and 39 of M. Burgess's
First Crcuit brief, pages 32 to 35 of M. OBrien's
First Crcuit brief, and in the brief in opposition,
whi ch the governnment, in its reply brief at the cert
stage, responded to without claimng any error or any
wai ver problens. So we think absolutely all the
argunents that are made in the blue -- in the red briefs
are clearly before you

| f the Court has any additional questions, |
woul d be happy to entertain them Oherwi se, | am
prepared to submt the case.

CHI EF JUSTI CE ROBERTS: Thank you,
M. Fisher.

M. Horw ch, you have 4 m nutes remaining.

REBUTTAL ARGUVENT OF BENJAM N HORW CH

ON BEHALF OF THE PETI TI ONER

MR, HORWCH. Thank you.

Justice Kennedy, just to answer your
guestion: The definition of "firearn in 921(a)(3)
i ncl udes a weapon that is designed to expel a
projectile, so one that can be restored to do so al so
qualifies as a firearmfor purposes of the statute.

My friend made the comment that brandi shing
and di scharge woul d have been treated, under the old
statute, as sentencing factors. But they couldn't be,
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because the old statute had determ nant sentences, and
brandi shi ng and di scharge weren't relevant to it. So
there woul dn't be a higher sentence for those.

And that -- that reveals sort of a basic
flaw in this notion that sonehow those can be treated as
sentencing factors, but Congress wasn't enbarking on a
general litany of sentencing factors. Congress inserted
those to be sentencing factors, as the Court recognized
in Harris. Then what it did is nove the firearmtype
provi sions next in line, because that's what it thought
of themas, not as elenents. It noved themaway. And
then it goes on to recidivism which is also a sentencing
factor.

So the overall result, then, of the statute
is that it's sort of an instruction manual. The first
thing that comes up is the elenents; that's what the
judge uses to charge the jury or take a plea. That
ends. The statute takes up the next topic, which is
sentencing. The judge needs to ascertain the limts of
his discretion. And then the statute ends with sone
techni cal consi derati ons.

That -- that approach is entirely in line
with the sentencing factor tradition, and that's --
that seens to be what Congress intended. But ny friend' s
understanding of the statute is sort of this disorganized
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junbl e, and he's making very nuch of the idea that when
Congress revises a statute, it tries to confront -- it

tries to neke it better, on his view

JUSTI CE BREYER: Is there anything

other -- do we have anything other than the statute
itself? Wen | |ooked at the statute itself, | thought,
well, all that's happened here is nobody's thought of
this issue at all; nobody's read Castillo. Wat really

happened is sonebody in the legislative drafting section
was focusing on what he said they were focusing on,
Bai l ey, and then they have a formmanual. So they

foll oned the form manual

Now, is there anything to suggest that isn't
what happened?

MR HORWCH  Well, there is no legislative
hi story, but there is the fact that the form manual says
if you' re going to enbark on this, here are sonme ideas
for howto doit. But it doesn't tell you -- it does
not tell Congress substantively what it should do.
Sonmeone had to make a choice to wite that introductory
| anguage, "a person convicted of a violation.”™ And that
is what Congress passed, and so Congress intended that
those things, firearmtype, that follow that are
rel evant after the person has been convicted of a
vi ol ati on.
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One final answer to your question
Justice Scalia, about the life maximum This Court
held -- in Custis v. United States interpreted the sane
| anguage, “not | ess than” a certain nunber of years.
That's in 924(e) of the Arned Career Crimnal Act. The
Court held that to have a |ife maxi mum sentence there.
So I think the same would apply -- the sane would apply
her e.

And so the final thing I would want the
Court to take away then fromthis is that Congress is
using firearmtype to channel a sentencing judge's
discretion. The life maxi mumexists in all cases.
There have been cases sentenced up to |ife even where
that was far above the mnimum And when Congress does
that, it uses a sentencing factor. |t doesn't create
greater and | esser included offenses for the jury; it
does it by addressing the person who is in charge of
sentencing, which is the judge, and giving hima rule of
decision. That's what the text and the structure
indicate here and that's what the Court should hol d.

Thank you.

CH EF JUSTI CE ROBERTS: Thank you, counsel.

The case is subm tted.

(Wher eupon, at 12:05 p.m, the case in the
above-entitled matter was submtted.)
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