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PROCEEDI NGS
(10: 01 a.m)

CHI EF JUSTI CE REHNQUI ST: We'l |l hear argunent
now i n Nunber 01-679, Gonzaga University and Roberta S.
League v. John Doe.

M. Roberts.

ORAL ARGUMENT OF JOHN G, ROBERTS, JR

ON BEHALF OF THE PETI TI ONERS

MR. ROBERTS: Thank you, M. Chief Justice, and
may it please the Court:

In 1974, when it enacted the Fam |y Educati onal
Ri ghts and Privacy Act, Congress conditioned Federal
fundi ng for educational institutions on the institution
not having a policy or practice of releasing student
records without consent. Congress did not phrase this
condition in ternms of individual rights. It did not, for
exanple, follow the nodel of title I X, enacted 2 years
earlier and also dealing with educational institutions,
and say sonething |ike, no student at a school receiving
Federal funds shall have his records rel eased w thout his
consent. Instead, Congress proceeded nore indirectly. It
said that no funds shall be made avail able to any
institution having a policy or practice of rel easing
student records w thout consent.

The statute is directed to the Secretary of
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Education. He's the one who makes Federal funds
avai l able, not to the institution receiving the funds, and
certainly not to the individual student. This Court's
cases establish that that is a distinction that makes a
difference. In Cannon, for exanmple, the Court said there
woul d be far |ess reason --

QUESTION: M. Roberts, isn't it primarily a
di stinction that makes a difference in connection with
whet her there's an inplied cause of action, rather than
whet her 1983 aut horized a cause of action?

MR. ROBERTS: In the inplied right of action
guestion there are two questions, did Congress intend to
create a right, and did Congress intend to provide a
judicial remedy? In the 1983 context, there are two
guestions, did Congress intend to create a right, and did
Congress intend to preclude resort to the 1983 renedy, so
that first question | think is the same under both
categories of cases, and as the Court said in Cannon, if
Congress phrases the statute as -- quote, as a prohibition
on the disbursenment of public funds, there's far |ess
reason to think that they intended a private renedy.

I n addition, purpose speaks in terms of an
institutional policy or practice, not individual instances
of disclosures. Again, the contrast with a rights-

creating provision like title X is stark. Title IX says,
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no student shall be subject to discrimnation, but FERPA
doesn't | ook at what happens to individual students. It
| ooks at institutional behavior, institutional policy or
practi ce.

QUESTION: The statute does tal k about rights of
students and rights of parents. It's, of course, as you
say, preceded by the mandate that there shall be no
policy, but in this regard it seens to ne to be at | east
nore specific than -- with references to rights than sone
of the other funding statutes we've | ooked at.

MR. ROBERTS: Well, of course, the word rights
does not appear in the disclosure provision, subsection
(b), and in Pennhurst, where the Court was dealing with
devel opnental |y disabled bill of rights, the Court
expl ai ned that just because the statute uses the word
rights doesn't nean that it creates a 1983 right.

QUESTION: Yes, | recognize in the one section
that we're tal king about here you have a stronger argunent
than the other, but if we assume for the nonment woul d have
a 1983 cause of action under the whole act w thout going
down provision by provision, then | do think you have to
recogni ze that the act does tal k about rights of students,
rights of parents to look at files, et cetera.

MR. ROBERTS: Well, first of all, the Court in

Bl essing said that you don't | ook at the whole act. You
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have to | ook at the particular provision that is relied
upon to create the 1983 right.

Second of all, we're 6 years before Miine v.

Thi bout ot when Congress passed this, so it's not as if
they're using rights as sone termof art under the
established jurisprudence, and finally, | think Congress
can use the termto refer to the opportunity of parents
and students to participate in the admnistrative renmedy,
to the criteria that the Secretary of Education is to use
in deciding whether to term nate funds, w thout thereby
necessarily triggering coverage under section 1982.

QUESTION: Well, I think it's that |atter
rational e that m ght be stronger for your case. 1'Ill be
somewhat reluctant to parse through this statute and say
there's no right under (b), there is a right under (e), et
cetera.

MR. ROBERTS: Well, whatever rights, whether
you're talking -- putting aside the question whether it's
a 1983 right or a right to participate in the process
that's established under the statute, it is part of the
policy or practice that the Secretary of Education is to
| ook to in deciding whether to disburse funds. The
obligation is to the Secretary, not to the institution,
and that is made cl ear when you | ook at what Congress said

about enforcenent.
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The Congress said, the Secretary shall enforce
FERPA, and the Secretary shall deal with violations. Now,
that deal-with-violations | anguage should strike the Court
as unusual and, in fact, nowhere else in the United States
Code does Congress tell an agency to deal with violations.
It has alnpst a colloquial tone to it. M. Secretary,
FERPA is your problem you deal with the violations.
There's no suggestion that they would be dealt with by
private actions brought in court and, in fact, that
conclusion is reinforced when you | ook at subsection (Qg),
which tells the Secretary, you set up an office to deal --

QUESTI ON: Whereabouts is this, M. Roberts?

MR. ROBERTS: 12a of our statutory appendi X,
Your Honor.

QUESTI ON: Thank you.

MR. ROBERTS:. It says to the Secretary, you set
up an office to investigate, process, review and
adj udi cat e conpl ai nts about viol ati ons under FERPA. |
think this is sonmething --

QUESTI ON:  You say violations of this section.
You tell us that there's no violation of this section
unl ess there's a policy, right?

MR. ROBERTS: There's no violation unless
there's a policy.

QUESTION:  So he doesn't have to investigate any

7
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i ndi vi dual conplaint, unless the person cones in and says,
not only do they do it to me, but this is their policy,
right?

MR. ROBERTS: It's evidence that there m ght be
a problemwith the school's policy, and this is what nakes
it different, for exanple, fromthe Wight case. In
Wight, the Court said, look, all you can do is tern nate
funding. There's no process to bring conplaints to the
attention of the Secretary. That's not enough.

Here, Congress said to the Secretary, you set up
a conpl aint procedure, and if sonmeone's got a problemwth
the release of their records you investigate it, you
process the conplaint, you review it, and you adjudicate
it, and what has happened is that conplaints have cone in,
and the Fam |y Policy Conpliance O fice have gotten
responses fromthe university, and voluntary conpliance
has ensured that the policy and practice of the
institution conplies with the Secretary's view.

QUESTION: | guess that that's all that the
plaintiff could acconplish in court anyway. The
plaintiffs here don't contend that they would be entitled
to recovery if there is no policy or practice.

MR. ROBERTS: That's correct. That's correct.

QUESTION: So the Secretary's enforcenent

authority is coextensive with what the court did.
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MR. ROBERTS:. In terns of the scope of
liability --

QUESTION:  You' d need an allegation of a policy
or practice.

MR. ROBERTS: Exactly, but it is the fact that
Congress focused on the policy or practice that hel ps
establish that they were not concerned with individual
i nstances of disclosure. It is odd to speak of a
distinctly individual right being protected when whet her
it's protected or not depends on whether the school does
the same thing to others. That |ooks nore |like a systemc
concern, not an individual concern, and it's the --

QUESTION:  Well, M. Roberts, why are they
mut ual | y exclusive? The Secretary has this authority, and
| think your argument would be nore inpressive if this
were a |large operation. On the one hand you say, the
courts, that the institutions wll be harassed by al
these | awsuits across the country, and yet this one agency
that you are saying will take care of it, this centralized
adm nistration, we're told that as of 2000 it had all of
seven staff nmenbers in that entire office, hardly a nunber
that is likely to be able to handle a | ot of conplaints.

MR. ROBERTS: It's very inportant to keep in
m nd the distinction between how matters are handl ed

before the Famly Policy Conpliance O fice and in court.
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FERPA pl aces a prem um on voluntary conpliance, on

i nformal and i nexpensive adjudication. A 1983 dammges
action in Federal court doesn't. The statute says the
Secretary shall deal with violations, not the court. The
Secretary says -- and the statute goes on to say, we're
going to tell you how to deal with individua
conpl ai nants. They don't go to court, either. They go to
the office that's set up by the Secretary, and there they
wll find an informal, inexpensive procedure in which
peopl e can quickly find out what the school's answer is
and, in a case in which it suggests that there's a policy
or practice problem secure voluntary problem

QUESTION: Do we know fromthe -- maybe the
Solicitor General can tell us -- if the seven people are
overwor ked?

MR. ROBERTS:. |In fact, in practice nost of what
they do is field questions fromthe school, how do we
handl e this situation, what do we do about this?

QUESTI ON: But how do you get a stop order? One
of the points that were nmade is that if records are about
to be divulged to, say, a newspaper, and the student or
t he parent wants an i medi ate stop order, you can go into
court and get a TRO. There's nothing conparable in the
Secretary's arsenal that has that kind of nuscle behind

it, is there?
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MR. ROBERTS: There certainly is. The first
thing, if you're a student subjected to that, what you
woul d do is call the Famly Policy Conpliance Ofice and
the Secretary, keep in mnd, has the cudgel of term nating
fundi ng behind the nost informal tel ephone call or
correspondence. Schools respond to what the Secretary of
Education tells themto do with respect to FERPA, because
t hey appreciate the sanctions that can be brought. That's
the way the system has worked effectively since FERPA was
enact ed.

QUESTION: This office can't really give relief
to any individual, however, right, except to tell the
school not to release, wongfully release records in the
future, right?

MR. ROBERTS: The focus of the office is in
vi ndi cati ng what the statute provides. The statute is
directed to institutional behavior. The office reviews
conplaints in order to secure conpliance with the proper
policy or practice.

QUESTION: So all --

MR. ROBERTS: It is -- it is --

QUESTION: All you have to do is elimnate the
policy, and everything that's happened in the past is
wat er over the dam --

MR. ROBERTS: Because --

11
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QUESTION: -- and go and sin no nore is what the
Secretary says, right?

MR. ROBERTS: Because the statute is directed to
prospective conpliance, not retrospective conpensation for
injuries. That is a different focus than section 1983.
The 1983 --

QUESTI ON:  What do you do about the | anguage
where it says, no funds shall be nade available to a
school that effectively prevent, et cetera, the student --
it says, of the right to inspect. It says of the right to
inspect right in the first sentence, and then later on it
says in (b) no -- or later on it says that you have to

tell the parent in (e) of the rights accorded them by

this. | mean, that's the same question, but | want to
get -- that others have asked, but | want to have very
clear in nmy mnd the specific answer. It says, we won't

give you any noney if you interfere with the right.

Now, that sounds as if there's a right, and then
they underline it by saying, and you have to tell them
about the right, and what's -- your direct response to
that is what?

MR. ROBERTS: The direct response is that -- you
left out words in the quote, which is that no funds shal
be made available to an institution that has a policy or

practice, and the question is, is Congress focusing on
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protecting individual rights in, as the Court said in

Bl essi ng, an individual way, or are they addressing a
system c concern. The policy, or the focus on the
Secretary -- this statute is directed to the Secretary.
Don't make funds available, and it says, |ook at the
policy or practice. It's not witten the way title IX is,
whi ch woul d suggest the conferring of an individual right.

Secondly, you're quoting from subsection (a).
Subsection (b) does not tal k about rights.

And finally, the answer --

QUESTION:  Well, but M. Roberts, let nme just be
sure | understand your answer. | have the same probl em
Justice Breyer does, because in 1232g(1)(B) on page 2a,
no funds and so forth shall be nade available if the
agency has a policy of denying or effectively prevents the
parents of students the right to inspect. Now, is the
right to inspect a Federal right?

MR. ROBERTS: | think not, because --

QUESTION: What is its source?

MR. ROBERTS: The right to inspect is not an
i ndependent and freestanding right. It is a description
of the sort of policy or practice that should pronpt the
Secretary of Education to withhold funds. |In addition,
this is not the provision that's at issue in this case.

Subsection (b) --
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QUESTION:  Well, 1 understand, but your initial
subm ssion is that this is not a rights-creating statute,
it just -- but I don't know where the right comes from
that they refer to in that section and also in -- on 12a
inform ng parents and students of rights under this
section.

MR. ROBERTS: Under this section. | think
Congress can use the term rights, to refer to the
opportunities that are provided to the parents and
students and to the criteria that the Secretary of
Education will ook to in deciding funding, w thout
thereby triggering coverage under section 1983.

Just like in Pennhurst, Congress used the word
rights repeatedly in --

QUESTION:  But do you think that they would have
had the rights described herein even if this statute had
not been passed?

MR. ROBERTS: No. There would not have been --
no rights are conferred under this statute. What is
conferred is discretion on the Secretary of Education to
wi t hhol d funds dependi ng upon a policy or practice. 1In
describing the policy or practice that should trigger
action by the Secretary of Education, the statute refers
to opportunities that nust be provided to parents and

students by that institution, but in doing so | don't
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t hi nk Congress is necessarily triggering the right to a
damages acti on.

QUESTION:  You use the word opportunity in the
statute wherever the statute used the word rights.

MR. ROBERTS: Well, the statute doesn't use the
words right under subsection (b). The statute in
Pennhurst was called the Bill of Rights, and this Court
concluded that that did not confer rights. The question
i s whether Congress acted in a way that indicated an
intent to confer an individually enforceable right.

QUESTION: M. Roberts, you said that 1232g(b)
is not the section at issue here.

MR. ROBERTS: No --

QUESTI ON:  What section is the one at issue?

MR. ROBERTS: 1232g(b) is the section at issue.
Justice Stevens and Justice Breyer were quoting from
1232g(a). (a) refers to rights, (b) does not.

QUESTION:  Well, but (b) does say, the parents
of students the right to inspect and review

MR. ROBERTS: That's (a), Your Honor. That's
1232g(a) (1) (A).

QUESTION: (b) is on 6a, | gather is what
you're --

QUESTION: Onh, (b) is on --

MR. ROBERTS: (b) is on 6a, and it does not
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refer to rights.

QUESTI ON:  Ckay. Thank you.

MR. ROBERTS: Thank you, Your Honor.

QUESTION: Ms. MIllett, we'll hear fromyou.

ORAL ARGUMENT OF PATRICIA A M LLETT

ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONERS

M5. MLLETT: M. Chief Justice, and may it
pl ease the Court:

If I could begin by responding to Justice
Kennedy' s question about whether the Famly Policy
Conmpliance Office is overworked, | will tell you that they
do work very hard, but they handle -- for a small staff,
t hey handl e an amazi ng amount of work, and have been doing
so for 28 years under this statute. They handl e over 900
pi eces of correspondence a year, up to -- close to 100 of
things that are formally categorized as conplaints as they
go through the investigation stages.

QUESTION: Three letters a day, | guess.

MS. M LLETT: Hm??

QUESTION: That's three letters a day.

MS. MLLETT: Yes, but they also -- |I'm not done
with ny -- forgive ne.

(Laughter.)

MS. MLLETT: They have about 300 phone calls a
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mont h, and well over 1,000 e-mails a year to --

QUESTION: That's 10 phone calls a day.

(Laughter.)

MS. MLLETT: That's right, and well over 1,000
e-mails, and | think one of the reasons that there
isn'"t -- | mean, if you |look at the |egal |andscape out
there, too, there hasn't been an enornmous vol ume of 1983
actions, and that is because the Secretary has been very
successful, | think, in communicating and enforcing this
in an informal manner with the universities. The
universities wish to conply with this, and a lot of it
is -- we've had 28 years now to explicate what this
statute neans and to clarify what it neans.

Now, | fear that may change if this Court were
to recogni ze a 1983 action --

QUESTI ON:  What is your opinion about the idea
that this could be bifurcated, that it orders a right to
i nspect, that isn't going to be too tough, you let the
person | ook at the record, but there's a policy of
di scl osure. Does that make sense in terms of the statute
to say there's a private right under (a) but not under
(b)? What's your opinion of that?

MS. MLLETT: Okay, I'll answer that in two
stages. It nmakes sense to bifurcate analysis as a matter

of this Court's 1983 precedents, and specifically that's
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exactly what the Court did in the Bl essing case, which is
your nost recent case up here.

As a whole, we don't think it actually nmakes
sense to do so under this statute. The Court may not
deci de that today because the only provision at issue is
subsection (b), which does not refer to rights and focuses
on policies or practices, but our position is that there
are three mutually reinforcing features here, both in (a)
and (b), that show there is not a right under 1983, and
that is -- even under (a), the very beginning of the
sentence, and the operative conmand is that no funds shal
be distributed, or shall be distributed by the Secretary
of Education, and that is distinctive, unique |anguage
that this Court recogni zed, suggested in Cannon, and held
just last termin Sandoval. |It's not the type of |anguage
Congress would use to create individual rights and in
particular, in 1974, 2 years after title | X was enacted,
Congress chose different, distinctly different |anguage
that is very uncommon in the U S. Code.

QUESTION:  If you go through the first three
factors listed in Blessing, Congress intended to benefit
the plaintiff, and it not be beyond judicial conpetence --

MS. M LLETT: Not not be --

QUESTION:  -- and there nust be an unanbi guously

bi ndi ng obligation on the State, it would seemto ne that
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those are net here, and that you then have to go to the
next part of the test which is -- that creates a
presunption that there is a right.

MS. MLLETT: Well, as we said in our brief, we
think that the problemhere is not that it's vague or
anor phous, and it's not that there's not binding
obligations, which is the second two prongs of the
Bl essing test, but the first prong of the Blessing test,
whil e phrased in terms of benefiting individuals, the
Court made clear in Blessing it's not just a general
inquiry if it's of some good to people, because al
|l egislation is of sonme good to sonebody. It is whether it
creates individual entitlenments, and that's where we think
this statute fails, a statute that --

QUESTION: Well, with reference to the other
parts, the non-(b) parts of the statute, it does seemto
me that it tal ks about the student and the parent in very
specific terms, and it uses the term rights.

MS. MLLETT: Well, again, this Court made clear
in Pennhurst that you can't just | ook at the word right in
isolation. You have to put it in context, and there are
sone inportant contexts | would like to stress, again even
up through subsection (a). The right begins with -- it
begins with the no-funds conmmand. The focus is on a

policy, systemw de basis, and even when it tal ks about
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rights, it's not an individual right, it is the -- the
education records of the children -- I'msorry, |'m
reading from-- this is ny appendix. | hate to confuse the
Court, to my brief, at la, where subsection (a) is, and
there has to be a policy of denying or effectively
preventing the parents of students, plural, access to
t hese records, so we think that makes clear that you have
t he sanme programmtic, systemw de rule here, and in fact
the Secretary's position is that if you had one instance
of a failure to all ow soneone access to records during
nonpolicy or nonprogramw de failure to allow access to
records, that would not violate FERPA. The command is
still -- it's witten differently. | mean, the statute
was put on, was enacted on the floor of Congress. It
didn't have | ong hearings where people sort of |abored and
struggl ed over precise |anguage, but it contains --

QUESTION: May | ask you -- it's really the sane
gquestion | asked M. Roberts, | suppose, but the first
sentence of 1232g(a)(1)(A) refers to a policy of denying
access, denying the right to inspect and review education
records. In your view, is that right a federally created
right, or is that a right created by sone other source
and, if so, what is the source of the right?

M5. MLLETT: I'msorry, |I'"mhaving -- there

were too many nunbers in that. g(1l) --

20

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

QUESTION: it's the first sentence of 1232g on
page 2a of the blue brief, and the first, very first
sentence in the statute ends by saying the right to
i nspect and review the education records of their
children, and ny question is whether you think that is a

federally created right and, if not, what is the source of

that right?
M5. M LLETT: | think it's not -- | have two
answer s. First of all, whatever it is, it's a collective,

program w de, aggregated right, because it speaks in the
plural, but secondly it;'s not -- | think it is used as
M. Roberts said here in a shorthand way, and the

| egislative history says that one of the things they were
trying to enforce here is what Congress considered to be
pre-existing noral or legal --

QUESTION: Let ne be sure you have ny question
in mnd. Do you think the right to which the statute
refers is a federally created right, or right with a
di fferent source?

MS. MLLETT: | think what the statute is
creating there is a Federal overlay to protect pre -- as
was said in the |legislative history on page 17 of our
brief, preexisting |legal or noral right.

QUESTION: So that if a school cane back and

said, in our State there's no such right, then the statute
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woul d not apply?

MS5. MLLETT: Congress felt that when it said
preexisting noral or legal rights, there was a sense of
Congress that this is a type of, not in a bright sense
that we use for purposes of 1983 actions, but the
| egislative history was that Congress had a sense here
that this was something all individuals should have. But
this --

QUESTION: It is sonething they should have by
reason of this statute, and therefore it's created, or by
sone preexisting rule of law in sonme -- at sone other
source?

MS. MLLETT: Well, Congress' |anguage was
preexisting nmoral or legal rights, and so |'mnot sure
what one considers --

QUESTION: If it's another source, it seenms to
me that the State or the institution could say, in this
| ocality there is no such right, and that would nmake the
statute totally inapplicable.

MS. MLLETT: No, it wouldn't, because what you
still have is, once you take these funds you have a
Federal overlay. Once you decide to take these funds your
prior |aw doesn't matter, which you have --

QUESTION: It's a Federal overlay on a

nonexi stent right, if | understand you correctly.
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MS. MLLETT: Well, there's a -- there is --
there's no doubt that there's a Federal |evel of
protection here for privacy, and it's at an aggregated,
coll ective systemw de level. [It's not at the individual
| evel of --

QUESTI ON: But you use the word overl ay,

M. Roberts used the word obligation, you stay away from
the term right, in the statute. [If we followed Justice
Stevens' |line of questions and concluded that there is a
Federal right, would you necessarily -- would your
position -- would that be fatal to your position, or would
you say it's a right that can be enforced through a
conprehensi ve adm ni strative schenme?

MS. MLLETT: In two ways it wouldn't. [It's not
at issue in this case, and the second argunent is that the
nature of the -- whatever the nature of the right is
that's created here, Congress has created the very type of
scheme that it thinks is appropriate to enforce these
col l ective, aggregated, systemw de rights that it created
here, that in fact --

QUESTION: Well, are you in effect saying, as
M. Roberts did, | think when he used the word,

opportunity, that this is kind of, that the scheme of this

section is sort of an if-then sort of schene. |[|f you deny
them the opportunity then -- and you do so on a systemc
23
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basis, then the Secretary will take, or should take
certain action. |Is that -- you are saying essentially the
sanme thing that he did.

MS. MLLETT: Yes.

QUESTI ON: So when you say there's a Federal
right, you really nean there's an opportunity. |If the
opportunity is denied, then certain adm nistrative action
can be taken.

MS. MLLETT: That's right. There's a Federal
obligation -- to use M. Roberts' words, a Federal
obl i gati on, once you take these funds, to not have system
w de practices or policies that either deny access or, in
this case, disclose without consent, or an authorized
basis for disclosure, and | think it's very -- again, very
uni que | anguage. You have -- you didn't have to | ook at
the two separately, but when you conbi ned the no-funds
| anguage and the focus on system w de policies and
practices, that this Court made clear in Blessing that
type of aggregate | anguage doesn't create individual
lights -- rights, excuse ne, and then you marry to that
the fact that Congress has enacted an adm nistrative
scheme that is directly responsive to that type of system
wi de overlay, there should not --

QUESTI ON:  Thank you, Ms. Ml lett.

MS. MLLETT: thank you.
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QUESTION: Ms. Brinkmann, we'll hear from you.
ORAL ARGUMENT OF BETH S. BRI NKMANN
ON BEHALF OF THE RESPONDENT

MS. BRI NKMANN: M. Chief Justice, and may it
pl ease the Court:

I n FERPA, Congress gave parents the right to
prevent the release of certain educational records.
That's evident from Congress' choice of words and the
structure and history of the statute. There are at |east

five indications of that intent, including references to

ri ghts under that provision, which I'l|l get to in a
moment. It involves reading two sections together.
First, in section -- this is on page 9a of the

red brief, at the very top. 1In 1232g(b)(2)(A), at the top
of page 9a, Congress prohibited a recipient fromhaving a
policy of releasing education records, quote, unless there
is witten consent fromthe students' parents. Congress
did not say, unless there is a policy of obtaining witten
consent. Congress thereby --

QUESTI ON:  Now, you're reading from9a, Ms.
Bri nkmann? \Wher eabouts on page 9a?

MS. BRI NKMANN: At the very top, Your Honor,
par agraph 2 begins that no fund shall be given to an
agency, and explains that has a policy or --

QUESTION: -- see it either. [|I'mlooking at
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page --

QUESTION: | think she said red brief.

QUESTION: 9a of the red brief.

MS. BRINKMANN: It's on page 8a of the --

QUESTION:  You're switching briefs on us.

MS. BRI NKMANN:  |'m sorry.

(Laughter.)

M5. BRINKMANN: It's on page 8a of the blue
brief, if you prefer that. The problemis, there are
other provisions in here | need to refer to. At the very
top of the page, it explains that no funds shall go to a
school that has a policy of releasing information, and at
the end of that first paragraph, quote, unless, and then
we go to subparagraph (A), there is witten consent from
t he students' parents.

Congress did not say, unless the school has a
policy of obtaining consent.

QUESTION:  Yes, it does. It says no noney w ||
go to an educational agency or institution which has a
policy or practice.

MS. BRI NKMANN:  Unl ess.

QUESTI ON:  Unl ess.

MS. BRI NKMANN:  Yes.

QUESTION: Now, if you don't have a policy or

practice, the whole provision doesn't apply.
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MS. BRI NKMANN: |If you don't have a policy or
practice of releasing information other than under the
preceding (b)(1), you're correct, Your Honor.

QUESTI ON: The whol e thing wouldn't apply, so |
don't --

MS. BRI NKMANN: And (b)(2)(A) is -- (b)(1) says
you can't -- a school can't have a policy of releasing
w t hout consent, other than to certain categories.

QUESTION: It's a question of whether you read
the word policy, what policy? | think Justice Scalia is
reading it as, what policy?

MS. BRINKMANN: It's a policy --

QUESTION: A policy of releasing records w thout

written consent.

MS. BRI NKMANN: That's not what not -- that's
not what (b)(2)(A) says. That |anguage is not -- that is,
the w thout consent is in (b)(1). It's not in (b)(2). It

says, has a policy or practice of releasing or providing
access to any personally identifiable information, other
than direct information, or is permtted under paragraph
(1). That's what paragraph (1) does. It permts a
laundry list of rel eases where Congress said, we're not
going to require parental consent.

School educators need this information. (b)(1),

no problem vyou get all of this informati on w thout
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parental consent. Oher than in those situations, if you
have policy or practice, then the school decides --

QUESTION: I'mreally not follow ng you. What
do you think the unless goes to? | take it that the
unl ess goes to, no funds shall be nade avail abl e.

MS. BRI NKMANN:  Yes.

QUESTI ON:  Unl ess.

MS. BRI NKMANN:  Yes.

QUESTI ON:  Okay.

MS. BRI NKMANN:  So - -

QUESTI ON:  But that whole provision, no funds
shall be made avail able, only applies to an educati onal
agency or institution which has a policy or practice of
rel easi ng.

MS. BRI NKMANN: Absol utely.

QUESTION: If it doesn't have a policy or
practice of releasing, it's entirely exenpt fromthat
pr ovi si on.

MS. BRI NKMANN: That's correct, Your Honor
because they did not -- Congress did not intend to go
after inadvertent releases.

For exanple, the school makes a decision if they
are going to have a policy of releasing information to a
schol arship program or to the press, and if they have a

policy release, they have to abide by this very specific
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requirement in (b)(2)(A).

QUESTI ON:  Well --

MS. BRI NKMANN:  They may choose not to. It's
parallel to the directory information provision in the
statute.

Congress al so said, you, school, can make a
choice. If you want to release things |like nanes,
cl asses, awards receipts under the directory information
provi si on, you can make that decision. You have to give
notice at the beginning of the year, and you have to give
parents enough tine to respond whether or not they want to
opt out of that.

Sanme thing under (b)(2)(A). |If you as a
uni versity decide that you want to have a policy or
practice of releasing things beyond what is already
aut hori zed under (b)(1), which includes other teachers,
enmergency situations, Federal officials, all kinds of
situations, then you have to abide by (b)(2)(A), and you
cannot have that policy or practice unless there is
witten consent fromthe students' parents.

QUESTION: But it appears to be a schenme, at
least as | read it, just directed at when Federal funds
are going to be given to a school, and you determ ne that
by whet her the school has a particular policy or practice,

and the renedy is wthholding funds. | don't see how you
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extrapolate fromthis statute the intent to create a
private cause of action for damages.

MS. BRI NKMANN:  Your Honor, in addition to the
| anguage, unless there is, our position is, because there
is that requirenment, unless there is witten consent from
t he parent, Congress intended to directly benefit the
parents and to say to the parents in a particul ar
situation, you can say no, | don't want this information
rel eased. Parents may have different decisions based on
whet her or not they think it will benefit the child.

QUESTION: But they can't do that, because |
mean, if the information is released and the parent says,
| object, the institution can say, oh, I'msorry, that was
just a mistake. We don't have that policy. You know, we
released it. Too bad. W don't have the policy. So
there is no absolute right on the part of the parent to
prevent it.

MS. BRI NKMANN:  There is, Your Honor, because
the -- if they do have a policy and practice, it's akin to
the standard that the Court adopted in Gebser, and here
Congress did that. They said, we are not going to charge
every institution with inadvertent release, but to the
extent, as under Monell, if there is requisite know edge
by the school that they have a policy or practice, they're

intending to be releasing information, they are charged
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with getting the consent fromthe parents, and again |
have to --

QUESTI ON: The consequence, if they don't get
consent fromthe parents, the express consequence i s no
funds shall be made avail abl e.

MS. BRI NKMANN: Which is the commonality in al
of the Spending Cl ause cases that have cone before the
Court, Your Honor.

QUESTION: Ms. Brinkmann, but not the enphasis,
as was pointed out by M. Roberts. Title I X title VI
say, no person shall be, and this starts out with no
funds. Do you have any statutes, any spendi ng statutes
that uses the no funds shall, instead of no person shall
be deni ed, where this Court has either inplied a private
ri ght of action, or has found a right which 1983 can then
be used to enforce?

MS. BRI NKMANN: Well, Your Honor, there's never
been a fornula. None of the statutes where the Court has
found a right has included that | anguage, Wight, W] de,
or Bl essing, none of them have the | anguage the petitioner
and the Solicitor General now urges.

In fact, in footnote 12 of the Suter opinion the
Court contrasted the | anguage where they were not finding
aright to a statute that, quote, said, no Federal paynent

may be made under this part, and they said, now, there's a
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specific requirenment, so there's no fornmula. None of the
courts have had this | anguage that they're now urging.

The Suter opinion refers to this type of |anguage as being
nore specific, and it doesn't as a practical matter make
any di fference what these Spending Clause statutes do say.
| f you receive Federal funds, you have to abide by these
condi ti ons.

QUESTION: |'mnot sure that | gave you ny
question precisely. There are title VI, title |IX,
statutes that use the fornula, no person shall, and under
t hose statutes a right of action has been inplied, and
what |I'masking is, is there any statute with the
| anguage, no funds shall, where a right of action has been
i nplied?

MS. BRI NKMANN: No statute of that |anguage has
ever cone before the Court, Your Honor, and all |'m saying
is, there are many other cases in which statutes have been
found to accord rights under section 1983 that don't have
t hat no-student-shall | anguage.

QUESTI ON:  What about -- you say, you agree
there is no exanple of a case we've decided where the term
is no funds shall?

MS. BRI NKMANN: That statute has not cone before
the Court. | have to say in the title I X and title VI

context, it was a broader inquiry of whether or not there
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was i nplied cause of action, but in Your Honor's opinion,
in Suter, in footnote 12, it does refer to this type of
statute and suggests that that is a direct requirenent.

QUESTION:  If I may --

QUESTION: Well, where is the statute -- the
footnote you're quoting speaks in terns of, or addresses
the no funds shall?

MS. BRI NKMANN: The precise | anguage in that
statute which is quoted in that footnote says that no
Federal funds paynents shall be made, Your Honor. [It's on
page 361 of the opinion, and it's citing 42 U.S.C. 672(e)
t hat says, quote, for exanple, no Federal paynent may be
made under this part, and then it goes on and it says that
that is an exanple of nore precise requirements as
contrasted to the statute in Suter.

If I may, there are four other provisions |I'd
like to speak to in addition to the | anguage, unless there
is. In addition, again on page 9a under (b)(2)(A), it's
not just unless there is witten consent. That consent
has to have included a provision of a copy of what is
intended to be rel eased by the school to the parents. The
parents have to be told why the information is being
rel eased, and the parents have to know to whomit is being
rel eased. That is exactly what the Court referenced in

Bl essi ng about Congress addressing the particul ar need of
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t he individuals who they're according the rights to.

They knew that parents were going to be able to
need to know why the information was provi ded, exactly
what it is, and to whom Parents may think it's fine to
rel ease financial information, personal information about
their household for a schol arship or an honorary award
pur pose, but not, for exanple, to a newspaper story about
low income famlies in the school district.

Third, the history of the -- before I go to the
hi story, actually, | want to explain another provision of
the statute which I think --

QUESTION:  Two nore. You have two nore com ng.
You said you had four.

MS. BRI NKMANN:  Yes. Yes. Actually, |I'm going
to junmp in, though, because this responds to questions of
t he Court about the use of the word, right. If you could
turn to page 12a in the red brief, subsection (d),
1232g(d), is entitled, "Students Rather than Parents'
Perm ssion or Consent."” That clearly references the
perm ssion or consent under (b)(2)(A). That is where this
perm ssion or consent is referenced in FERPA, and it
expl ains there the purpose of it, to explain that when a
student becones 18, as the student here was, or attending
a school of higher education, the perm ssion or consent

required, and the rights accorded to the parents of the
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students, shall be required in accordance -- (b)(2)(A
gives the student, requires perm ssion or consent, and
then gives the right to deny perm ssion or consent. That
is a direct reference to the rights under (b)(2)(A).

Mor eover, as menbers of the --

QUESTION:  So we have right, the word right used
in (b) as well as in (a), or at least with reference to
(b) as well as with reference to (a).

MS. BRI NKMANN: Much nore precisely, Your Honor,
here, because they are specifically tal king not just about
(b) generically, but about perm ssion or consent.

QUESTI ON:  Why does right refer to (b)? | nean,
rights could refer to (a).

MS. BRI NKMANN: Because the whol e provision of
(d) refers to permi ssion nor consent, Your Honor. There is
no perm ssion or --

QUESTION: No, it says perm ssion or consent of
and the rights.

MS. BRI NKMANN:  Yes.

QUESTION: So --

MS. BRI NKMANN:  Yes, but --

QUESTION: (b), the first is this, and the other
is that.

MS. BRI NKMANN: But if you look at the structure

of the provision, they are referring to the actual
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perm ssi on or consent, because that's when you woul d need
to know, do | go to the -- when I -- for a college
student, do | go to the --

QUESTION: The right to inspect after he's 18 is
a right that goes to the student, not to the parent.

MS. BRI NKMANN:  But Your Honor, this is
specifically addressing the perm ssion or consent
provision. You can tell by the heading of subsection (d).

Mor eover, under (e), as Your Honor pointed out
before, the school is obligated to inform parents or
students of their rights under the regulations pronul gated
by the Secretary of Education. One of the rights they are
required to i nform parents and students about is the
consent --

QUESTION: Ms. Brinkmann --

MS. BRI NKMANN: -- required there.

QUESTI ON:  Where does it say that? Where does
it say that?

MS. BRINKMANN: It would be in the regul ations,
Your Honor .

QUESTION: In the regul ations, okay, fine.

QUESTION: Even if we say that you net the three
Bl essi ng standards, Blessing still kind of said in that
opi nion, there's sonething nore, and the nore is what

seens to be the strongest enphasis of the case that M.
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Robert and Ms. MIlett made, and that is that Congress
created an enforcenent schene that they nmeant to be it,
that would be inconpatible with individual enforcenent.

MS. BRI NKMANN:  Actually that, ironically, |eads
me to nmy third point, in fact. Wen you |look at this
hi story, Congress clearly was addressing the interest of
parents in controlling dissen nation of information about
their children. This is a paradi gmexanple of what they
were worrying about, information that's gossip,
unsubst anti ated, never had a chance to respond to it,
coul d have a devastating effect on a student's career.

Under petitioner's interpretation --

QUESTION: But the issue isn't whether they were
worried about that. The issue is whether they wanted to
elimnate that worry by having the Secretary police the
thing, or by having lawsuits to vindicate private rights.

MS. BRI NKMANN:  Yes, Your Honor, and I think --

QUESTION: | don't see how you advance the bal
at all by saying what they were worri ed about was
precisely this thing. | nmean, | think M. Roberts would
stipulate that.

MS. BRINKMANN: Well, it was the point that
Justice G nshburg brought up before, which actually | think
responds to your inquiry. Under petitioner's

interpretation, if this student had found out that this
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i nformation was about to be rel eased, information he could
prove was false, he would have no avenue to prevent the
rel ease of that. There was no nethod at the Departnment of
Education to provide any individual renmedy, |et alone our
TRO, and | think that that's even magnified by --

QUESTION: It may not be the ideal remedy. It
may not be the best renmedy, and one of the anonalies here
that wouldn't be present in title I X is working through
1983, where you nust have a State action pegged. Now,
here, it happened that there was a connection with a
State, with a State officer. The conversation was between
private institutions and State officer, but suppose we
have two schools, and one is about to give a record to a
newspaper, and the other is about to do the sane thing,
and one is the State university, and one is the private
uni versity.

Under your scheme, the private university would
be home free, it wouldn't be subject to 1983 liability,
but the public would, and | think that would be a strange
scheme for Congress to enact.

MS. BRI NKMANN:  Your Honor, actually it's much
nore conplicated than that. It's just not whether or not
suits are avail abl e agai nst public or private, because, of
course, State universities are often deened arns of the

State, so they're not subject to suit at all. The only
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action that can be brought against a State official is for
injunctive relief. Mreover, nost private elenmentary and
secondary schools, as was pointed out in the am cus brief
in support of respondent, don't receive Federal funding,
so there are a lot of different ways in which there nay be
different actions, but that is because of 1983 El eventh
Amendnent - -

QUESTION:  Well, maybe that shows that 1983
really doesn't fit this pattern, because why -- even, why
shoul d certain kinds of institutions be stopped, and
ot hers not, fromdoing the sane thing?

MS. BRI NKMANN: Because the relationship of

students at the private school is different than a

relationship with a public school. A relationship of a
student at public school is defined by State law. It
is -- and that's what an action under 1983 is, it's under

color of State |aw

QUESTI ON:  But doesn't the student have the
sanme, whether we're going to call it right or opportunity,
in the private school with respect to records, like a
private university?

MS. BRINKMANN: Only if the school receives
Federal funds. Secondary and el enentary --

QUESTI ON: Whi ch an overwhel m ng nunber of

school s do.
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MS. BRI NKMANN: Only universities, Your Honor.
Actual ly, the am cus brief of the ACLU cites a letter from
t he Departnment of Education explaining that the vast
maj ority of private schools, elenmentary and secondary, do
not receive Federal funding, but if I may, | think that
the inmportant point here is, the relationship of a student
with a private school is different. There is a
contractual relationship there, and there may very well be
ot her renedi es against a private school arising out of --
for exanple, here in Exhibit 1 at the trial, the handbook,
Gonzaga prom sed to abide by FERPA and said, we wll not
rel ease informati on without your consent. There could be
a contractual action there. You can't have those kinds of
actions against a school, public school. That's why
Congress created section 1983. There was --

QUESTION: Ms. Brinkmann, can | cone back to
your assertion that there is no right to an injunction,
you can't get an injunction under this act, but you can't
get an injunction, even if we accept your theory of the
act. You cannot get an injunction unless you show not
only that they' re about to release this information, but
also that this is their practice or policy.

MS. BRI NKMANN: Absol utely, Your Honor.

QUESTION: Isn't that right?

MS. BRI NKMANN: Absolutely, and --
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QUESTI ON: So what good does that do you? You
have to go in --

MS. BRI NKMANN: Because in this case you needed
the testinony of one wtness --

QUESTI ON: Wi ch suggests that you're not
vindicating a private right of yours, that somehow what
Congress is concerned with is the existence of a policy or
practice that it doesn't |ike, even though --

MS. BRINKMANN: Wth all due respect --

QUESTI ON: Even though you' re being harmed by
this rel ease, under your theory you can't get an
i njunction against it.

MS. BRI NKMANN: | respectfully disagree.

QUESTION:  Unl ess you show that there's a policy
or practice.

MS. BRI NKMANN:  You absolutely could get an
i njunction, Your Honor.

QUESTI ON: How so?

MS. BRI NKMANN: Because you needed the testinony
of one witness in this case who said, we do this all of
the time. We disclose information to the State agency
before --

QUESTION:  You need that witness, and if you
don't have such a witness, you cannot get an injunction,

isn't that right?
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MS. BRINKMANN: That's right. That's a matter
of proof, and Your Honor, what -- | just have to enphasize
t hat what the provision here goes to with the policy and
practice in (b)(2)(A) is Mnell, Gebser, it is Congress
saying, we're not going to charge every university with
this requirement. If they have a policy or practice, if
this decision is made at a high enough | evel that they
woul d have requisite know edge, that's the only place in
which this section 1983 liability would be triggered.

QUESTION: Is there -- can | ask you one
gquestion on the practicality? Assum ng all the |anguage
i s anbi guous, et cetera, and | would |like you to renove
this image fromny mnd, the inmage that I have in my mnd
was an earlier case argued here in this Court, and as a
result of the lawer's argunent in that case | focused on
t he | anguage, educational record, and | realized it's a
cl ose question, perhaps, as to whether those words do
include things like a gold star the third grade teacher
m ght give out in class, or the statenment, you're going to
get a bad mark on your report card.

| suddenly realized it's highly anbi guous, and
the | awyer said that he had been cross-exam ning the
school officials on this and related questions in the
courtroom for several hours, | thought. | nean, at |east

for a time, and suddenly it occurred to nme, how are they
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teaching or running the school district, and the i mge
that came up in ny courtroomwas of private actions al
over the place trying to bring into court school officials
to interpret |anguage which really doesn't explain itself.

Therefore, a need for centralized
adm ni stration, which of course would be harnful to sone
parents, but counterbal anced by the need for effective
school adm nistration, and those were the things in ny
mnd, and that's the inage it called up, and | want you to
reply to that, because | think that's at the heart of
this, at |east the practical part.

QUESTION: | think I have at |east five answers.
| haven't counted themoff. First of all, I think it's
inportant to realize that that's one of the reasons you
have the particularized exam nation in Blessing. W are
not saying there's a right under every one of these
provisions, but if you |ook at (b)(2)(A), unless there is
the specific requirenent, the history of it, and also if
you conpare it to the other rel ease provisions that do not
have this kind of right, they say you have to notify the
parent, or you have to nake the person who's getting it
prom se to destroy it when they' re done with it. They
don't have this right.

So if you look at this particular right, then

you step back and you realize what the Departnent of
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Educati on has been saying. Schools conply with this

statute. It is clear and sinple. You give them a copy,
you ask the parents -- tell the parents why and to whomit
i S going.

In the 28 years since this statute has been
enacted, there has been no flood of litigation, despite
the fact that the Second Circuit, | think 15 years ago,
held that there was a section 1983 cause of action, the
Fifth Circuit nore than 10 years ago. There is no Federal
court of appeals that has taken petitioner's position. |
think in the past 5 or 6 years there have been at | east

two more circuits. People conply.

QUESTION:  But Ms. Brinkmann, if your -- if the
force -- if we accept the force of your argument, then |
think we'd have to say, well, Congress really didn't need

to bother with the centralized adm nistration provision,
and yet Congress did put it in, and it seens to nme the
nost |likely reason that it put it in is the reason that
Justice Breyer just gave.

MS. BRI NKMANN: | think --

QUESTION: So you nmay have made a good ar gunent
for getting rid of it, but as long as it's there, it seens

to have the sane | esson that his question suggests.

M5. BRI NKMANN: | think that the FPCO office
serves a admrably neritorious role. It answers countless
a4

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

nunbers of phone calls and inquiries about this, but its
own interpretation of its role | think is really
illustrated by footnote 6 in our brief, which is on page
35.

In 1987, when FPCO changed regul ations, it
expl ained that it wasn't going to require schools even to
afford them access to education records information
because they don't go out and investigate.

What nore accurately reflects their
investigation is allowi ng schools to submt reports -- and
this is quotes -- since its inception, FPCO has not
conducted any on-site visits to resolve conpl aints.

Rat her, it has resolved conplaints through correspondence
and tel ephone calls with the affected parties, and that
works in the vast majority of cases.

In the limted nunber of cases that are brought
under FERPA in the Federal courts, Federal and State
courts since its enactnment, this is the only reported case
t hat anyone has |ocated for punitive damges, and the only
ot her case that had any damages was $1 of nom nal dammges
t hat we've been able to --

QUESTION: But that may be a very good argunent
for saying that what Congress had in mnd, in effect, in
confining the enforcenent the way it seens to have done by

this exclusive authority provision works in the general
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run of cases, and therefore there is not a good reason to
say that Congress probably woul d have wanted this private
ri ght of action with the punitive damages.

MS. BRINKMANN: | think it works generally, and
then you | ook at the Blessing inquiry to see if Congress
intended to create a right, they intended to create a
right fromall of those reasons | said. Once you get
there, it's clear, it's mandatory --

QUESTION: But we're at the -- we're beyond
stage 1, 2, 3 --

MS. BRI NKMANN: It's -- yes.

QUESTION: -- and we're saying, okay, are there
particul ar reasons to think that they did not.

MS. BRINKMANN: Then it's presunptively
avai l abl e, a section 1983 action. |It's not an inplied
cause of action. Congress created 1983 and said, if you
have a Federal right, you can enforce it in court. It is
agai nst that presunption the petitioner has to carry the
heavy burden that this Court has found nmet only twice, in
the Sea Clamers case and Smith v. Robinson.

QUESTION: Why isn't the theory of centralized
adm ni stration, spelled out in the statute, with the
Secretary's office doing this thing, why doesn't that
overcone the presunption?

MS. BRI NKMANN: Because the presunption has to
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be overcome by an enforcenent schenme, an admnistrative
scheme that supplants the section 1983 that has sone
address for a private renedy.

QUESTION: Well, certainly it doesn't have to be
a duplicate of section 1983, or there would be no point in
saying it supplants it.

MS. BRI NKMANN: Absol utely, Your Honor, but here
there is absolutely no availability for any renmedy for an
i ndi vidual injury, and Sea Clamrers --

QUESTION: Ms. Brink --

QUESTION:  Well now, wait a mnute. As I
understand it, people who are aggrieved by sone practice
in the schools can get a hold of the Secretary's office
and -- by a phone call and perhaps by the Secretary's
action in saying, either you fly right or we'll cut off
funds, they do have a renedy.

MS. BRI NKMANN: Not under (b)(2)(A), if they
have rel eased records. There's no provision for any kind
of damages conpensation for an individual, and the Court
has | ooked at that role of the adm nistrative schene in
its line of cases, deciding whether or not it was
sufficient to supplant this congressionally created right
under section 1983. |In the two cases --

QUESTION:  Ms. Brinkmann, can you give us one

ot her exanple of a right that depends upon whether the
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person allegedly violating the right has done it before?

MS. BRI NKMANN: Yes, Your Honor.

QUESTION: O has a policy or practice of doing
it? For exanple, you know, your right to be free from
unr easonabl e searches and sei zures.

QUESTION: | suppose you're going to tell us
about the Mnell case.

MS. BRI NKMANN: | was going to cite the Monel
case. | think that's --

QUESTI ON: No, no, no.

MS. BRI NKMANN: -- exactly what the Mnell case
i s about.

QUESTI ON: That depends on whom you can sue.
That depends upon whom you can assert the right against,
but agai nst the individual you can assert that right,
whet her there's a policy or practice or not. That's
sinply the question of whether you can reach the
muni ci pality, but | cannot think of a single other right
in the world which only exists as a right when sonebody is
a two-tine loser, or has a policy, or practice.

MS. BRI NKMANN:  Your Honor, a policy or practice
may not have injured anyone in the past. They may have a
written policy in saying, we're going to rel ease these
things to --

QUESTI ON:  Maybe, but it's a very strange right.
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| don't know of any --

MS. BRINKMANN: This is the fact --

QUESTION: | nmean, | have another rights
gquestion, too, but I -- you're relying on the use of the
right, of the term right, in the statute. Wat do you
do -- what do you conceive to be the -- it's on the --
it's on page 4a of the blue brief.

It refers to the privacy rights of students. It
says that no funds shall be avail able, blah, blah, blah,
unl ess in accordance with regul ati ons of the Secretary,

t he student or parents has a right to challenge the
content of each student's education record in order to
ensure that the records are not inaccurate, m sleading, or
otherwise in violation of the privacy rights of students.
Is that also the creation of a Federal privacy right?

MS. BRINKMANN: | don't believe so, Your Honor.
| have to --

QUESTION: Does it refer to existing State
privacy rights, or just sort of a noral notion of what
t hi ngs shoul d be kept private?

MS. BRI NKMANN:  Well, | have to enphasi ze, our
statutory argunent about rights is not based solely on the
1232g(d) referenced rights. [It's based on the, unless
there is consent fromthe parents, and on this

particul ari zed consent required, giving parents a copy,
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telling themto whomam | -- that is what denonstrates
under the Blessing standard it was intended to benefit
parents and to address their specific needs to protect
their children frominformation they have never been

i nformed about, as in this case, that destroyed this
person's career.

That's exactly what Congress was ainmng at, and
W thout -- in petitioner's position there was absol utely
not hi ng that anyone can do to protect that right. The
Departnent of Education cannot give individual relief, and
this -- anybody will be barred fromgoing into court.
Fortunately, this doesn't happen. |It's sinple. Schools
conply with it. This is an exceptionally unusual and
egr egi ous case.

QUESTION: Well, M. Brinkmann, there haven't
been ot her cases where substantial nonetary damages and
punitive damages have been avail able, and maybe that's the
concern. | mean, it's -- this is a person who did have a
right. There was a contract right, and there was the
def ormati on, but by bringing 1983 into the picture, the
danages are increased for the same conduct, and you can
pi ck up 1988 counsel fees.

MS. BRINKMANN: It's not the same conduct, Your
Honor, if | may. First of all, deformation would not

necessarily cover cases that involved truthful
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information, but in this particular case, if |I could just
make clear, what | think -- first of all, this involved
conpensat ory damages, just not punitive, but of course
this Court's ruling will affect injunctive actions al so,
but in this case, because this information was rel eased at
the very outset of this investigation, it affected the
school ' s deci sion about whether or not to issue an
affidavit to ny client.

There was di sagreenent -- even as it stood,
wi t hout any information fromny client to say this was
fal se, there was di sagreenent anongst the school officials
about whether or not to issue this, and plaintiff's
exhi bit 28 has a chronology. The people at the school who
were in favor of releasing, of not giving the affidavit
got State officials to contact the dean and --

QUESTI ON:  Thank you, Ms. Brinkmann.

M. Roberts, you have 4 m nutes remaining.

REBUTTAL ARGUMENT OF JOHN G ROBERTS, JR

ON BEHALF OF THE PETI TI ONERS

MR. ROBERTS: Thank you, Your Honor.

Two statutes enacted within 2 years of each
other: title I X, no person shall be subject to
di scri m nation; FERPA, no funds shall be nade available to
an institution that has a policy or practice described in

the statute, and the Secretary shall deal with violations,
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and the Secretary shall do that at one place, because
we're worried about multiple interpretati ons causing
conf usi on.

Now, that is two -- those are two very different
ways of approaching a problem Under this Court's
precedents the fornmer, the title I X nodel confers
privately enforceable rights. The latter does not. Wy
woul d Congress proceed differently in dealing with
educational institutions in those two different contexts?
Because of the appreciation that the regul ation of student
records from ki ndergarten through graduate school directly
i npl i cat ed pedagogi cal concerns.

It would have been a radical notion, even in
1974, for Congress to confer individual rights on every
student from ki ndergarten to graduate school in a way that
woul d directly inplicate the day-to-day running of schools
across the country, and there's no evidence to suggest
that that's what Congress had in m nd.

The evidence is the opposite. It proceeded
gingerly. It said, this is directed to the Secretary.
It's directed to policies and practice. Wo's going to
deal with violations? M. Secretary, deal with
violations, and do it in one place. Four nonths after
FERPA was enacted, in response to what was called by the

sponsors the perplexity and frustration it had caused --
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four nmonths -- they added the second sentence to
subsection (g) on page 12a of the blue brief, and that
said, don't do any of this, M. Secretary, in any of the
regional offices. The reason? W're afraid of nultiple
i nterpretation.

Well, multiple interpretations caused by
regional offices, there's a slight problemthere, are,
after all, answerable to the Secretary. Individual
private plaintiffs suing in State and Federal court around
the country, any one of these 62 mllion students covered
by the Federal funds requirenent, that would give rise to
multiple interpretations, and it is inplausible to
suppose - -

QUESTION: They're answerable to us, presumably.
We could take care of all of that, right?

(Laughter.)

MR. ROBERTS: Well, it is inplausible to suppose
that the same Congress that was so worried about nultiple
interpretations of the aw fromthe regional offices of
one Departnment would have been perfectly content and, in
fact, intended to confer the right for every one of 62
mllion students to go into court in a 1983 action.

CHI EF JUSTI CE REHNQUI ST: Thank you, M.
Roberts.

MR. ROBERTS: Thank you, Your Honor.
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CHI EF JUSTI CE REHNQUI ST: The case is submtted.
(Wher eupon, at 11: 00 a.m, the case in the

above-entitled matter was submtted.)
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