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N THE SUPREME COURT OF THE UNI TED STATES

- - - - - - - - - - - - - - - =X
UNI TED STATES,
Petitioner
V. : No. 01-631
CHRI STOPHER DRAYTON AND
CLI FTON BROWN, JR.
e

Washi ngton, D.C.
Tuesday, April 16, 2002
The above-entitled matter canme on for oral
argument before the Suprenme Court of the United States at
10: 09 a. m
APPEARANCES:
LARRY D. THOWPSON, ESQ., Deputy Solicitor General,
Departnment of Justice, Washington, D.C.; on behalf
of the Petitioner.
GWENDOLYN SPI VEY, ESQ., Assistant Federal Public Defender,

Tal | ahassee, Florida; on behalf of the Respondents.
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PROCEEDI NGS
(10: 09 a.m)

CHI EF JUSTI CE REHNQUI ST: We'l |l hear argunent
now in No. 01-631, the United States v. Christopher
Drayton and Clifton Brown.

M. Thonpson.

ORAL ARGUMENT OF LARRY D. THOWPSON
ON BEHALF OF THE PETI TI ONER

MR. THOMPSON:. M. Chief Justice, and may it
pl ease the Court:

This Court has held in several decisions that
the police questioning of individuals is a legitimte and,
i ndeed, vital |aw enforcenment technique. The decision
bel ow i gnores this Court's teachings as to when a police-
citizen encounter on a bus may violate the Fourth
Amendment and may constitute the seizure of the passenger.

Police-citizen encounters have proven to be
effective |l aw enforcenent techniques in the area of drug
and weapon interdiction. These encounters are also
important in today's environment with respect to the
protection of passengers in the Nation's public
transportati on system

This case is controlled by this Court's decision
in Bostick and the court below incorrectly applied the

Bostick test to these facts.
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QUESTION: M. Thonpson, isn't it so that in
Bostick the police did informthe passengers that they had
a right to refuse consent?

MR. THOWMPSON: That is correct, Your Honor, but
also in Bostick this Court clearly pointed out, on remand
to the Florida Suprene Court, the factors that the Court
shoul d evaluate in terms of determ ning whether or not the
encount er was coercive or otherw se inappropriate. And
two of those factors are inportant here that woul d put
into context what the court bel ow consi dered.

For exanple, this Court pointed out to the
Florida Suprenme Court whether or not there were guns
poi nted and noted that there were no guns pointed in a --
in the Bostick case. This Court also pointed out to the
Fl ori da Suprenme Court that -- whether or not there was the
exi stence of threatening | anguage, and none of that
existed in the case bel ow

QUESTION: Well, I -- 1 suppose that the advice
that you have a right to decline the request applies --
and | -- | take it you could read Bostick this way;
per haps you di sagree -- to whether or not the -- the
consent was actually given as opposed to whether there was
a coercive environnent.

MR. THOWSON: That's correct, Your Honor, and

as the Bostick Court pointed out with respect to the test
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to be applied is whether or not, under all the

ci rcunst ances, the police conduct conmmunicated to a
reasonabl e person -- and that presupposes a reasonably --
a reasonabl e i nnocent person -- whether or not the
passenger could have refused the officer's request to
consent or otherw se have term nated the -- term nated the
encount er.

There is really nothing remarkabl e about the
facts of this case when you | ook at this Court's decision
in Bostick and conpare Bostick with this Court's decision
in Robinette which clearly pointed --

QUESTION: My question, M. Thonmpson, was your
openi ng statenent was that the Eleventh Circuit had ruled
in direct conflict with this Court's precedent. If we're
applying a totality of the circunmstances test, that's one
circunstance that was present there, is not present here.
So, whether the Eleventh Circuit erred is for us to
determ ne today, but | do think it's a bit nmuch to say
that they -- they just disregarded this Court's precedent.

MR. THOWPSON: Your Honor, the Eleventh Circuit
considered factors that were unlike the factors that this
Court in Bostick believed were inportant in determ ning
whet her the police conduct at issue was coercive. And
nmor eover, Your Honor, the Eleventh Circuit incorrectly

applied the legal principles that this Court fornulated
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with respect to the facts of this case.

For exanple, the Eleventh Circuit noted the
i mportance of Officer Hoover at the front of the bus and
poi nted out that his presence mght lead a -- a passenger
to believe that he or she could not |eave the bus. Well,
this Court in Bostick clearly pointed out that the -- in a
-- in the context of a bus interdiction effort, whether or
not the passenger could | eave the bus was the wong
guestion. The question was whether or not the passenger
-- whether or not the police conduct communicated to the
passenger whet her or not they could refuse the consent
requested or whether or not they could just termnate the
guestioning of the police officer.

QUESTION: Well, it's -- it's true that the --
the i ssue of whether someone could | eave the bus or not is
-- is not really an issue that -- that focuses the
question, and we said so in Bostick. But it doesn't
follow fromthat that it was irrelevant in Bostick or that
it's irrelevant here that there was an officer stationed
at the front of the bus. If we're going to have a
totality of the circunstances test, wouldn't you agree
that that is one relevant fact to consider in trying to
reconstruct the atnosphere and deci de whether or not it
signaled to the -- to the person searched the -- the

possibility of just ending the encounter?
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MR. THOWSON: Yes, Your Honor. That -- it is
one relevant fact to be taken into consideration with the
ot her factors, but here the officer stationed at the front
of the bus -- at the front of the bus really did not
conmmuni cate, nor did O ficer Lang who was doi ng the
guestioning -- did not communicate that -- to any
passenger that he or she could not term nate the
quest i oni ng.

QUESTION: He did -- nobody said, you can't
| eave the bus. But isn't it a fact that a passenger woul d
take into sone consideration that there was an officer
stationed at the front of the bus?

MR. THOWPSON: Your Honor --

QUESTION:  He wasn't keeping peopl e out,
apparently.

MR. THOWPSON: Excuse ne.

QUESTI ON: It's -- it's a relevant fact in
determ ni ng the coerciveness of the atnosphere, is it not?

MR. THOWPSON: Your Honor, not in this case.

The court bel ow and the Eleventh Circuit acknow edged in

-- in their findings, if you will, that the -- the aisle
was not bl ocked, the exit was not blocked. In fact,
every --

QUESTION: Let ne -- let ne try a -- a different

suggestion. The fact that the officer at the front of the
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bus was kneeling in the driver's seat was one graphic
rem nder of another fact in this case, and that is, that
the driver was gone. The driver had left the bus. The
only peopl e exercising any kind of official capacity in
that bus were three police officers. One of them was
occupying the driver's seat. Isn't that a signal that
nobody is going to be going anywhere on this bus? This
bus isn't going to be going anywhere until the officers
are satisfied.

Now, that may or may not be dispositive of
anything, but it is a relevant fact on the question of
coercion and voluntariness. Isn't it?

MR. THOWPSON: Your Honor, the presence of the
officer at the front of the bus is a factor, but in the
context of these facts and if -- in the context of this
Court's decision in Del gado where you had arned agents
surroundi ng the factory, and this Court held that sinply
because the factory workers could not | eave w thout
passi ng those agents --

QUESTION: | agree with you. You're -- you're
absolutely right there. The -- the point that |I'm making

is that you can't go through this kind of analysis and

say, well, this fact is irrelevant. This shouldn't have

been considered by the court. That fact was irrel evant.

That shoul dn't have been considered. It was a rel evant
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fact. MWhat it all adds up to, as you suggest by the
Del gado reference, is a different question, but it's a
relevant fact, isn't it?

MR. THOWPSON: It's a relevant fact, but the
factors to be considered and the factors that this Court
clearly announced in -- in the Bostick case were factors
that were threatening, factors that were otherw se
coercive, like pointing a gun. In this particular case,
Your Honor, the Eleventh Circuit even noted that there was
no evidence that any of the passengers saw that this
of ficer was arned. The officers were --

QUESTION: M. Thonpson, did they know t hat he
was an officer? Was it clear that he was an officer?

MR. THOWPSON: The officer was conducting
i ndi vi dual passenger-specific questioning.

QUESTION: The -- the other two officers were |
know, but was there -- was it clear that the person
kneeling in the driver's seat was an officer?

MR. THOWSON: He was casual |y dressed, Your
Honor, and it's not clear fromthe record as to whether or
not he was a police officer.

QUESTION: Did he have his badge? The other two
showed their badges. Did the one in the front show --

MR. THOWPSON: | don't believe the record is

clear as to where the badge was | ocated with respect to
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the officer at the front of the bus.

QUESTION: Did he enter with the other two?

MR. THOWSON: Yes. They all entered as
passengers, all casually dressed.

And with respect to the conduct of this -- of
this search --

QUESTION: Well, | nmean, | -- what -- | don't
know what that -- why should that make a difference. |If
sonmebody shows nme a badge and he's casually dressed, |
know he's got a gun, or he's going to be fired. An
officer is fired if he doesn't carry his gun. Everybody
knows that.

Let ne -- let me ask you this. Wuld it be
appropriate in your view for this Court to wite an
opinion in which we say that citizens have certain
obligations to know their rights and to assert their
rights? That's what nmkes for a strong denocracy. The
law lives in the consciousness of the people. And people
have a certain obligation to assert their rights. |If they
don't want to be searched, they say | don't want to be
searched. Should we wite that in an opinion?

MR. THOWMPSON: Well, that follows on with the --
the clear test that this Court announced in Bostick, and
t he test was, Your Honor, whether or not the police

conduct comut ed anything -- communi cated anything to the
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citizens and these passengers as to --

QUESTI ON: What about the proposition as | -- as
|"ve stated it? Because if you say yes -- and | think
there's a good answer for it -- then I'd just say, well,
we have to distinguish Mranda at least. Mranda is based

on a contrary assunption. That's what's running through
my mnd as |'m asking the question.

MR. THOWPSON: Well, here -- here the -- the
citizens -- sone citizens did refuse Oficer Lang's
request, and what -- what you posit is -- is really the

guts of what is going on here. As Oficer Lang testified,

Your Honor, many of the citizens -- nost citizens went
along with the police questioning in -- in this particular
-- these particular bus interdictions, and they -- and

they were happy to do so. Oficer Lang testified that
many of the bus passengers appreciated his efforts in
com ng onto the bus. They -- it made them feel a sense of
-- of safety.

And here citizens generally do know their
rights, and here the police did not conmmuni cate anything
to these passengers that would indicate that they had to
answer, that they were required or otherw se conpelled to
answer Officer Lang's questions.

QUESTION: Did any other case that we consi dered

i nvol ve a body pat-down, not just a request to | ook at
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|l uggage? This -- in this case the -- the |luggage didn't
turn up anything of interest to the police, but the pat-
down di d.

And the imge of let's take what is -- M.
Drayton is sitting next to a man who has just been haul ed
of f the bus, handcuffed. | inmagine he would feel sone
intimdation at that point when the police then turned to
hi m and said, okay, we'd |like to search you too.

VR. THOWPSON: Well, the -- the Bostick test

presupposes a reasonable, innocent person. In this
particul ar case, M. -- M. Brown's consent was

unanmbi guous. He opened his coat. He -- in response to

t he question, he said, sure. He opened his coat. He took

out a cell phone.

QUESTI ON:  But Drayton said nothing throughout
t he whol e encounter.

MR. THOWPSON: Drayton's -- Drayton's consent,
as the district court found, was clear and unanbi guous.
He rai sed his hands off of his thighs, Your Honor. There
was nothing that Officer Lang said to M. -- or said to
M. Drayton or had said to M. Brown that would have
i ndicated that M. Drayton could not have term nated the
guestioning or that he could have refused consent.

And as this Court noted -- as this Court noted

in Bostick, the fact that a | awbreaker knows that the
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search is going to uncover contraband or is -- knows that
the search is going to uncover drugs does not make the

consent involuntary.

QUESTION:  Well, it doesn't make it involuntary,
but it -- it does suggest perhaps that there is an
anbiguity here as -- as against your claimthat there was
none in Brown's consent because -- and correct ne if I'm
wrong on the facts, but I -- | think the first request to
Brown was -- or maybe to the two of them together -- can |
| ook at your -- your |uggage, your bag, whatever they had

pointed to, and they said, sure. And | presune they said
sure because they knew there was nothing in it that was
going to be incrimnating. So, the officer |ooked in the
-- in the luggage and he found nothing.

Then he turned to Brown and said, mind if | do a
pat - down, or whatever the phrase was. Well, that's the
search that's in question here, and I would have thought
that at that point Brown was in the situation in which the
reasonable citizen would have thought |I'mdamed if | do
and |'mdamed if | don't. If he pats nme down and he's --
he's thorough about it, he's going to find the -- the
drugs. If | say you can't pat nme down, having just given
perm ssion to himto -- to look in the -- in the bag, he's
going to know that there nust be sonmething on ne that

wasn't on the bag. And -- and, therefore, it seens to ne
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that the -- that Brown at that point was by no neans in a
position in which he had a kind of free choice to say yes
or no. So, it sounds to me as though it is anbi guous.
Have | got the facts wong?

MR. THOWPSON: You have the facts, but your
concl usi on, Your Honor, | would differ with because in --
in the situation both individuals pointed to the bag.
There was nothing in Oficer Lang's request to M. Brown
that would -- that would -- that -- that would send or
communi cate to M. Brown that he could not have refused
the request. There was nothing in O ficer Lang's question
that would indicate to M. Brown that he could not have
ot herwi se term nated the questioning. Wy sonme of the --

QUESTION: Well, you don't agree, | hope, with
the -- with the proposition that there would be no reason
to decline the pat-down search except the reason that he
had sonething incrimnating on him | nean, the nmere fact
that you've -- you've acceded to the |uggage search, which
is a nuch less intrusive search, does not show that --

t hat you have sonmething to hide when you -- when you
decline to -- to have a pat-down. Don't -- don't you
agree that a consent to a luggage search is a |ot |ess
difficult to obtain than consent to a pat-down?

MR. THOWSON: The nature -- the nature of the

search is not necessary to the Bostick inquiry.

14

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

QUESTION:  Well, | think you're -- | think
you're mssing nmy point. Justice Souter was suggesting
t hat having acceded to the |luggage search, the only
pl ausi bl e reason for objecting to the pat-down would be
that | have sonething on ne that is incrimnating. And |
-- | acceded to the luggage search because | knew there
was nothing incrimnating. But don't you think that an
i nnocent citizen could agree to a -- a policeman's search
of luggage but not agree to a pat-down?

MR. THOWPSON: Absolutely, Your Honor.

QUESTION:  And -- and, of course, | would
agree --

QUESTI ON:  You know, |let's be reasonabl e here.

QUESTION: Yes. But don't -- don't you think
t he nost probable inference is the inference | gave you?

MR. THOWPSON: No, Your Honor. You have --
agai n, you have to understand this Court's holding in
Bostick and that is the --

QUESTION: The holding in Bostick, if | renmenber
it, was that the Florida Suprene Court was wrong in
adopting a per se rule and |l eft open the question of
whet her there was a seizure in that case. |Isn't that
ri ght?

MR. THOWPSON: Yes, Your Honor. But in this

particul ar case, the reasonable person, as this Court
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sai d, presupposes a reasonabl e, innocent person.
Lawbr eakers sonetimes agree to be -- agree to be searched,
know ng that the drugs are in their luggage or on their
person, for a nunmber of reasons, sonetines as -- as these
gentl emen did. They want to be cooperative. They do not
want to send sone kind of nessage that they indeed have
the itens in question. They want to appear innocent.
They do this for any nunber of reasons, hoping that the
police officer will not search them and go away.

QUESTION: M. Thonpson, you --

MR. THOMWPSON: It has nothing to do with --

QUESTION: -- you were about to say --

MR. THOWPSON: -- conpul sion. Excuse ne.

QUESTION: -- that the police -- you were about
to say when the police go over the line. | think you said

here they did nothing that would inply that consent or

that -- that the search was required of the citizen. \What
-- can -- can you give a description of when the police
woul d step over the line? 1Is it -- nust the police give
words of command, get up, | want to search you? |Is that

-- does it take that?

MR. THOMWPSON: The -- if -- if the police would
comruni cate to the citizen sonmehow that the citizen's
response was conpelled. For exanple, in -- in Bostick

this Court noted that pointing guns, drawn guns would | ead
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to that -- that kind of conpul sion or coercion. For
exanple, if the police used threatening |anguage. |If the
police communi cated to the reasonabl e person that he or
she could not refuse the request for consent or could not
ot herwi se term nate the questioning.

QUESTION:  And that explains Mranda, of course,
to the extent anything explains it.

(Laughter.)

QUESTI ON: That -- that was a custodi al
interrogation, wasn't it?

MR. THOWPSON: Yes, Your Honor.

QUESTION:  And the -- the physical custody woul d
have had that -- that effect of -- of causing the person
to believe that he had no choice.

MR. THOWPSON: Absolutely. Here you have
unstructured, rapidly devel oping police-citizen
encounters, and what is inportant here --

QUESTION:  And you have a request and a
response. And the response is that there is no objection
to the search. And it seens to ne that that is an
obj ective consi deration of the highest inportance.

MR. THOWPSON: That's correct, Your Honor.

QUESTION: May | ask, M. Thonpson, do you
regard this primarily as a seizure case or a search case?

MR. THOVPSON: This is a seizure case, Your

17
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Honor. That's the -- the court bel ow decided this case
under the -- under the Bostick test. Both parties before
the Eleventh Circuit urged the Bostick test, and this is
-- | would submit that this is a seizure case.

QUESTION: Do you think it always would follow
if you concluded that there was no seizure, that there was
necessarily voluntary consent to the search?

MR. THOWPSON: If there was no seizure?

QUESTI ON:  Ri ght.

MR. THOWPSON: It -- in this Court's test in
Bostick, the Court nerged the voluntary issue and the
voluntariness in with the -- in with the Bostick seizure
analysis. So, | would say that -- that the two are nerged
t oget her and are rel ated.

QUESTION: It doesn't seemto ne that
analytically they have to be. It seens to ne you could
have a case in which you could -- the officer could say to
the man, you're perfectly free to get off the bus anytinme
you want to, but I'd like to -- to search you first, and
may | do so? And then the question would be whether the
search was voluntary even if there had been no seizure.

It seens to ne that could be a scenario that woul d nmake
sense.

MR. THOWPSON: It's -- it's hard to -- in the

context of these bus -- police-citizen encounters on a
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bus, it's hard to really see the distinction between the
voluntariness test and the seizure test.

QUESTION: But it does seemto ne the passenger
m ght have two different thoughts. One, | better not get
off the bus. | want to get to Col unbus or Clevel and or
wherever we're going. So, | -- that -- maybe | can get
off the bus, but it just doesn't make any sense. But
that's one inquiry. The second inquiry is, do | want to
let this fellow search ne? It seens to ne they are really
two separate questions.

MR. THOWPSON: | don't know, Your Honor, but |
-- | would posit here that we do not really need in this
particul ar case to -- to understand the full extent of the
scope of the voluntariness test because the court bel ow
clearly decided this case under Bostick and as a seizure
case.

QUESTI ON: A seizure of the person or seizure of
t he contraband?

MR. THOWPSON: The person, Your Honor.

QUESTION: If we were witing on a blank slate
and ot her cases weren't there, what would be the
Departnent's objections to a rule of law that said when
you're on a bus, only 11 inches of an aisle, three people
get on. One is sitting in the back | ooking over the

crowd. The other two systematically work their way to the
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front. What would be the objection to saying, policemn,
of course, you can ask citizens to cooperate? Certainly
that's a very desirable thing. But in those closed,
cranped quarters where you have three, just say you don't
have to answer if you don't want to. You don't have to be
searched if you don't want to, making clear that you're
eliciting voluntary cooperation and nobody is under
conmpul si on. What would be the objection to that?

MR. THOWSON: Well, as this Court noted in
Bostick, Your Honor, just because the police-citizen
encount er happens on a bus, there's no reason to establish
some kind of per se rule.

QUESTION:  Well, 1 assune Congress could enact a
statute like that, couldn't it, for Federal officers?
Coul dn't Congress prescribe that whenever Federal drug
agents enter a bus, they -- and to conduct a -- a search,
t hey shall nmake such a statenent?

MR. THOWPSON: | -- | don't know --

QUESTI ON:  You woul d have no problemw th
Congress doing that, would you?

MR. THOWPSON: | would -- 1 would say, Your
Honor, here that --

QUESTION: It mght. It m ght be bad policy.

And ny question was are there policy objections to -- |I'm
not sayi ng what the constitutional rule is. | understand
20
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t hose argunents. |'mjust, for nmy own benefit, trying to
find out if that would cause a practical problem or not.

MR. THOWPSON: | can think of three reasons.
Your Honor, this Court has consistently held that we --
you do not want to saddle | aw enforcenent officers with
sone kind of bright line test in Fourth Anendnent cases.
That's very inportant here when | would submt that
Bostick is an appropriate vehicle to determ ne the
validity of consent.

In these particular cases, it's -- it's very
difficult. You have an unstructured, rapidly evolving and
devel opi ng situation, and warnings would not be --

QUESTION:  And one of the difficulties with --

with a warning is, you know, Mranda was supposed to be a

bright line test where, you know, we didn't have to argue
about anything. Well, we had at |east 60 or 70 cases here
deci di ng whet her sonebody introduced -- was interrogating

and that sort of thing. So, if you have sonme sort of a
requirenment |ike that, it's just another |ayer of
[itigation.

MR. THOWPSON: Absolutely, Your Honor, and I
woul d direct the Court's attention to a case that was
cited in the Governnment's brief, United States v.

St ephens, where there was sone appropriate warning, and

the court -- the Ninth Circuit in that particul ar case
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said that the warning confused the passengers, intim dated
t he passengers. But --

QUESTION:  Well, | assune the other policy
obj ection is, the underlying prem se of Justice Breyer's
suggestion is the Governnent has sone obligation to teach
everybody about their rights. And that's a -- that's a
sweepi ng proposition.

MR. THOMPSON: | woul d agree.

QUESTI ON:  Especially when it's not required by
t he Constitution.

MR. THOWSON: | would agree, Justice --

QUESTION:  May | ask you what significance, if
any -- | don't know if it's significant or not -- do you
attach to the fact that, as | understand it fromthe court
of appeals opinion, that this officer had made sim | ar
requests several hundred tinmes and only five or six people
had ever said no? |Is that relevant at all?

MR. THOWPSON: It is not relevant, Your Honor.
Sone people did say no. Most people --

QUESTION:  You don't think that suggests that
per haps nost people thought they had an obligation to
answer ?

MR. THOWMPSON: Well, Your Honor, as this Court
-- as this Court held in Del gado, sinply because nost

citizens cooperate and nost citizens agree with the
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officer's request, that's no indication that the consent
at issue is involuntary.

If there are no further questions, | would |ike
to reserve the remai nder of ny tine.

QUESTION:  Very well, M. Thonpson.

Ms. Spivey, we'll hear from you.

ORAL ARGUMENT OF GWENDOLYN SPI VEY
ON BEHALF OF THE RESPONDENTS

MS. SPIVEY: M. Chief Justice, and may it
pl ease the Court:

This Court should reaffirmBostick inits
entirety. We are not arguing that advice should be
required. Rather, we think that Bostick got it entirely
right with the |anguage that advice is a factor
particularly worth noting. |If Bostick is revised, we
woul d ask the Court to remand to the court of appeals, as
it didin Bostick, so that it can reconsider.

| believe the key to this test -- and | don't
mean to sound presunptuous. Having thought | ong and hard,

| think the key is that the Eleventh Circuit really was

trying to give voice to the seizure or -- and the consent
test, as set out in Bostick. In Bostick at U.S. 437, the
Court wote -- it focused on what the police conduct --

conduct woul d have communi cated to a reasonabl e person.

And in Washington at 1357 and Guapi at 1395,
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what the Eleventh Circuit focused on -- it said, it is
enough that the circunstances thensel ves woul d indicate
that the search can proceed only if consent is given. So,
| believe that the Eleventh Circuit parallels Bostick's
use of the word -- that focused on what does it

comruni cate with their use of the word indicate. And

i ndicate necessarily refers back to -- it expressly refers
back to the circunstances, which is the totality.

And while courts tend to focus npbst commonly on
whet her or not advice was given or not given, | think
there are any nunmber of acts or om ssions that focus on
t he police conduct --

QUESTION: That -- that | think is true, but
could -- if their point is that if -- if you were to take
your case, this case before us, and say under the present
| aw and the test that you're enunciating, that you do have
to tell the passengers what | suggested earlier -- tell
them they don't have to answer or respond -- well, then
you'd have to in every case. So, why don't you give ne an
exanpl e of one where they wouldn't.

MS. SPIVEY: Yes, sir. | would -- | would posit
a-- a--1 could posit a scenario, and the best one |
t hought of is that that we've all flown on airplanes and

QUESTION: No. On a bus. Could you possibly do
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-- because actually oddly enough Bostick is about buses.

MS. SPIVEY: Yes, sir.

QUESTION: And -- and there -- it's about buses.

MS. SPIVEY: Yes, sir.

QUESTION:  And the buses are stopped and
sonebody comes on. All right. So, what is -- can you
t hink of any example in those circunstances where they
woul dn't have to make that announcenent?

MS. SPIVEY: Yes, sir. 1In a -- besides
referring to the specific factors here and suggesting that
t he police conduct ratchet down the coerciveness of any
factor, | would suggest that if the police did not del ay
the -- the departure of the bus, did not engage in bag-
mat chi ng, and did not do any nore than a -- a flight
attendant does standing in the aisle and talking
individually to the passenger and does not use | anguage
that would communicate to a reasonable, innocent person
t hat cooperation is required -- for exanple, using
| anguage that it's voluntary. They could use | anguage
that it's voluntary. They could say, are you wlling,
with your perm ssion.

O specifically in this case, relating to M.
Drayton, they could engage in acts. For exanple, when you
ask --

QUESTION: Didn't they use |l anguage like that in
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this case? Did they say, you know, open your coat, | want
to pat you down?

MS. SPIVEY: They used --

QUESTION: Didn't they nake it clear that they
wer e asking perm ssion which suggests that the person has
the ability to deny perm ssion?

MS. SPIVEY: Respectfully, Justice Scalia, |
don't believe so. | think it was very clear that what
t hey were asking for was cooperation.

QUESTI ON: What -- what words did they use in --
in particul ar?

MS. SPIVEY: They imedi ately approached each
i ndi vi dual passenger --

QUESTI ON:  Ri ght .

MS. SPIVEY: -- and said, I'mOficer so and so.
" mdoing this.

QUESTION:  Ri ght.

MS. SPIVEY: Do you have a bag on the bus?

QUESTI ON:  Yes.

MS. SPIVEY: | believe that point right there
deni ed the Bostick right to refuse to engage with the
of ficer.

QUESTION: Wait. And -- and that's all they
asked, and when the person said yes, they imedi ately

searched the bag?
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QUESTI ON: No.

MS. SPI VEY: No.

QUESTI ON:  Surely, surely they required nore.
MS. SPIVEY: Then they asked another question.

QUESTI ON:  What was the other question that they

asked?

QUESTION:  On page 4 of the Governnent's
brief --

MS. SPIVEY: Do you mnd --

QUESTION: -- it says, do you mind if | check
it?

MS. SPIVEY: Do you mnd if | check it?

QUESTI ON:  Does -- does that not suggest exactly
what you want themto suggest, that the person has the
ability to withhold that consent?

MS. SPIVEY: No, Justice Scalia. |In Schneckloth
at U S. 229, this Court referred to the, quote, subtly
coercive police questions. And | think one really does
have to | ook at the nuances of the questions and how a
reasonabl e, innocent person would take them

QUESTION: Well, what is the nuance of a
gquestion, do you mnd if I inspect it?

MS. SPIVEY: Because | think no matter how a
reasonabl e, innocent person answers it, M. Chief Justice,

the police can construe it as consent. |f they say --
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QUESTION: But -- well, is there any doubt that
this person answered it in a way that indicated consent?

MS. SPIVEY: M. Chief Justice, | believe there
is doubt because | believe -- not as to the bag, but as to
the question, do you mind if | check your person. | do
believe there's definitely doubt because of the indirect
guestion and al so because of his --

QUESTION: Well, what's -- what's indirect? Do
you mind if | check your person?

MS. SPIVEY: Because no matter whether you
answer it yes or no, it's not may | check your person. |If
you say no, it neans no. Yes nmeans yes. But if you say,
do you mind if I, if the person says yes --

QUESTION: So, it -- it turns on that sort of a
subtle distinction?

M5. SPIVEY: | think it can, Your Honor.
think it's one factor --

QUESTION: But if we do, then don't we have to
follow the district court? | nean, the district court
there concluded in the facts that everything was
cooperative, there was nothing coercive, there was nothing
confrontational .

MS. SPIVEY: Yes, sir.

QUESTI ON:  And he heard the officer and he heard

t he tone of voice. So, how -- how could we possibly get
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around that?

court

MS. SPIVEY: Well, Justice Breyer, the distri

applied the wong test. It applied the free-to-

| eave test. That -- that's at the joint appendix at 13

and that's specifically what this Court rejected in

Bostick the Florida Supreme Court had done.

He also -- | disagree with the Governnent's

representation that he said that M. Drayton was cl ear

unanmbi guous. He did not address -- he did not make any

factual findings as to the actual encounter. And --

QUESTION:  The freedomto-|leave test actually is

-- is nore beneficial for your client. Everybody knows

you're not free to |l eave the bus. You'll mss the bus.

mean,

that's -- that's what we said in Bostick. So, it

seens to nme that the district court applied a higher

standard than -- than was necessary and still found

vol untary search

MS. SPIVEY: Well, Justice Kennedy, fromny

perspective, the inportant point is that he applied the

wrong test, the test this Court has rejected.

And al so, he made two ot her |egal --

QUESTION: Do you want us to reverse because

there was a test that's too favorable to your client?

don't

under st and t hat.

MS. SPI VEY: No. -- | have no -- | have no
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objection with the Bostick test, either the test for
seizure at U S. 437 or the test for consent at U.S. 438.

| think that the court of appeals then applied the correct
test and overturned the -- the | egal conclusion which the
district court reached.

The district court said that -- he nade a gl obal
conclusion. He said, quote, their consent leads nme to
believe there was no violation. Well, | think that, with
all respect, is a tautology. Just because they consent,
it doesn't nean there's no violation. And | think that --
he said --

QUESTION:  Surely he nmeant their consent in
those circunmstances. Didn't he recite in the opinion al
of the circunmstances invol ved?

MS. SPIVEY: No, Your Honor.

QUESTION: Don't you think it's a little unfair
to -- to read that after -- after he describes the whole
Situation as sinply saying, well, since they consented, it
must be okay?

MS. SPIVEY: Justice Scalia --

QUESTION: | nean, you can say, you know, |'m
going to torture you if you don't let me look at it.

Ckay, okay, okay, look at it.
(Laughter.)
QUESTION:  Surely nobody is going to say his
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consent shows that it was voluntary.

MS. SPIVEY: No, Justice Scalia, | don't agree
with the first part of the question because the district
court made no findi ngs what soever regarding the specifics
of the actual encounter or exchange between the -- the
def endants and the -- or the police officers and
i ndi vi dual passengers.

QUESTION: Did you ask for findings -- did you
ask for findings that were that detail ed?

MS. SPIVEY: The trial -- neither trial counsel
for the Government nor the defense did, Your Honor.

But the district court then said there's nothing
coercive about this encounter, and | believe that's an
ultimate | egal conclusion which, when the court of appeals
applied the correct test from Bostick, reached the correct
result.

QUESTION: As far as Drayton is concerned,
there's nothing in the record other than that he lifted
his hands fromhis lap. |Is there -- he didn't utter any
words, and so his consent rides on that gesture and what
it meant.

MS. SPIVEY: Yes. Yes, Justice G nsburg, that
is correct. And I think it's clear under Schneckl oth and
Bunper that nmere acqui escence -- and that was -- is not

sufficient. And that's why | was saying | think that the
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police conduct can be either acts or -- and/or om ssions.
And | think the om ssion here or the act here was sinply
not waiting on an answer.

QUESTI ON:  Excuse ne. When -- when you're asked
a question, do you mnd if |I conduct a pat-down, and you
raise up your arnms |like that, what -- what does that
naturally convey?

MS. SPIVEY: | think that's a classic exanple,
Your Honor -- after you've just watched the other
passenger arrested and haul ed across the top of you,
that's a classic exanple of nmere acqui escence to a show of
authority.

QUESTI ON:  Mere acqui escence.

QUESTION: That's apparently the opposite --

QUESTI ON:  Acqui escence would be just to sit
there, it seens to ne.

QUESTION: | nean, isn't that the opposite of
what the district court thought --

MS. SPIVEY: The district --

QUESTION: -- who saw all this? | nean, the
district court heard the witnesses. He heard the tone of
voice. | nean, | don't see howto get very far with this
notion of the question.

What about the other two things? Was this a

case where the passengers knew that the bags were being
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mat ched?
MS. SPIVEY: Justice Breyer, in response to your
first question, the district court never addressed the

specifics of M. Drayton's nonverbal response --

QUESTION:  All right. I -- 1 see it.
VWhat about -- but was this a case where the --
where -- was this a case where the passengers knew t hat

t he bags were bei ng mat ched?
MS. SPIVEY: | think it was very clear. | don't

think a reasonable person sitting in that bus, unless they

wer e deaf, could not have known that the bags -- they were
asking every person, do you -- as the first question. Do
you have a bag? |If they did, may | check it. In fact,

O ficer Lang --

QUESTION: Well, 1 don't know what you neant
t hen by bags being matched. | thought you neant that they
went outside or did sonmething. | --

MS. SPIVEY: No, Your Honor. The carry-on
| uggage, which this Court, you know, focused on in Bond,
the privacy of that carry-on luggage. | believe that the
Governnment -- the officer used that as a neans of
basically forcing an encounter by asking a person, do you
have a bag.

And St ephens poi nted out the Hobson's choice

t hat a passenger faces. They don't -- it -- it denies
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their right to ignore the officer because if they say

not hing, the bag is construed as abandoned. You have to
respond to the officer. So, | think Bostick gives you the
right to ignore --

QUESTION:  An Anerican citizen has to protect
his rights once in a while. That's -- that's a very bad
t hi ng?

MS5. SPIVEY: | think the Bostick, Justice
Kennedy, gave citizens, bus passengers, the right to
i gnore officers.

QUESTION: O course. The right to say,
of ficer, don't bother ne.

MS. SPIVEY: But that's not ignoring them Your
Honor. That's having to engage with them and | think

that's part of the technique that's used, is getting a

person -- if you can get themto --

QUESTION:. Well, I -- 1 don't read Bostick that
way .

Now, this -- this argunment that because the

first person is arrested, the second person feels coerced,
that seens to ne it goes the other way around. The second
person now knows the consequences of giving consent.

Under your theory, the first person is arrested and the
second person says, oh, | -- I'd like to be arrested too.

Cone and search ne.

A

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

(Laughter.)

MS. SPIVEY: | don't think --
QUESTION: That -- that doesn't make sense.
MS. SPIVEY: | don't think a reasonable,

i nnocent person woul d take what happened to -- to a

passenger sitting next to himas anything but a classic

exanpl e of a show of authority.

In -- in response to your question, Justice
Kennedy, to the Governnent earlier, | think that putting
the burden on the citizen shifts the -- the burden is on

the Governnment in every case to prove that the encounter
is consensual and that any consent given is voluntary and
is uncoerced. And | think --

QUESTI ON:  The question is whether or not the
Government al so has the burden to educate citizens as to
their rights in every encounter, whether or not there
isn't some obligation on the part of the citizen to know
and to exercise his rights or her rights.

MS. SPIVEY: Justice Kennedy, | believe that
that ignores the denographic realities of the reasonable
bus passenger. The Governnment acknow edged bel ow t hat
nost bus passengers are economni cally di sadvant aged, and
t hey don't know who their Congressman is or the Governor.
They don't -- that was not acknow edged below. | don't

mean - -
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QUESTI ON: So, you want people to travel on
buses where people m ght have weapons and drugs and can't
be searched. You think that's better for passengers.

MS. SPIVEY: Certainly not, Your Honor.
Certainly not, but I think there is alimt to the
i nposition on mllions of innocent people for the purpose
of ferreting out ordinary crimnal wongdoing. And to the
extent that the -- the departure of this bus was del ayed,
| think this case is right on point with the Ednund case.
To the extent they delayed the forward novenent of that
bus, | believe every passenger on it was seized even
t hough | disagree that the court bel ow addressed the
sei zure issue.

QUESTION: Ms. Spivey, is there anything in the
record that -- that indicates whether the police knew that
t hese two people were traveling together?

MS. SPIVEY: They knew that they were seated

next to each other in a seat. There was no testinony

what soever -- there was testinony that the officer had
seen the respondents in -- depending on which transcri pt
we're |looking at. There is testinony in the joint

appendi x that the officer had seen them boarding the bus,
and that is at J. A 105. 1In response to questioning by
the court, he indicated he had seen them boardi ng the bus,

but there was no testinony in this record that he ever saw
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t hem toget her before he saw them seated next to each other
in the seat.

And the other point | wanted to nake, going to
t hat question, if | mght, is that --

QUESTION: Well, the -- he did associate the two
of them because of the fact that they were both wearing
heavy, baggy clothes, although the weather wasn't that
cold in Tallahassee at the tine.

MS. SPIVEY: Yes, sir. But he never said that
they were traveling together.

QUESTI ON: Okay, but they're sitting next to

each other, and unlike the other passengers in the bus,

they're all -- they're both wearing heavy, baggy cl othes.
|'mnot sure that -- that the mmjor result of

the first -- of the first seizure wouldn't really have

been to give the police probable cause anyway to -- to

search the second passenger, even without his consent.

MS. SPIVEY: Well --

QUESTION:  You see -- you see two guys dressed
extravagantly sitting next to each other. You search the
first one and find drugs on him You think you're not
going to search the second?

MS. SPIVEY: | think that if they had | ooked at
the -- at the passengers' tickets, they would have had

reasonabl e suspicion, but I do not think there are any
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facts in this case -- and the police officer -- they're
the best ones to judge -- and the prosecutor at trial al

agreed there was no reasonabl e suspicion here.

QUESTION: | would have searched the second one.
| woul d have thought | had probable cause having two guys
both dressed in baggy clothes in warm weather, | find

drugs on the first, they're sitting next to each other. |
think I would have probable cause to search the second.

MS. SPIVEY: Yes, Justice Scalia, | think the
record adequately points out reasons why all of those
factors coul d have been -- could have been determ ned to
be totally innocent. The innocent people could have been
doi ng that sane thing. Baggy pants are very popul ar these
days. One can | ook anywhere and see them There were
reasons why they would have had their coats on.

QUESTION: Not in Tall ahassee in the sumrertine.

MS. SPIVEY: It was February 4th, 1999, Your
Honor, which is not --

QUESTION:  You -- you think that the police
shoul d have asked them -- told the people in the bus
you're free to |l eave. That's basically -- would that nake
it all right in your opinion?

MS. SPIVEY: No, Your Honor, because | --

QUESTION: No. What -- what -- is it that the

police in your opinion can't search anyone in the bus?

33

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

Period? What -- what is your view on that?

MS. SPIVEY: | -- | don't believe that either.
| think that -- | clearly agree with Bostick that on-bus
searches, consensual --

QUESTION: No, no. I'mtrying to -- |I'msorry.
| m sspoke. Your -- your viewis that they should have
told the passengers explicitly in a strong way you do not
have to cooperate if you don't want to. |Is that -- is
t hat your view?

MS. SPIVEY: M viewis that in a case |ike
this, which is at the margi ns, where a court of appeals
| ooks at it and feels that it's so coercive that there are
various acts or om ssions that the police can do to
ratchet down the coerciveness of the environnent, or they
can choose to counter it, which the nost -- the typical
exanple we see is the giving or -- or wthhol di ng of
advice. And certainly that's been determ native in sone
of the Court's cases or appears to have been outcone-
determ native. But | think there are other things the
police can do.

QUESTION:  So, we -- we should accept the feel,
as you describe it, of the court of appeals in this case?

MS. SPIVEY: Well, Your Honor, | think that was
one of the main -- there were two main points of Arvizu.

One was to reject the divide and conquer approach of the
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Governnment that, well, because this -- this factor didn't
wei gh heavily, we shouldn't even |ook at it.

But the other was that it recognized the
i nportance of a court of appeals in a totality test,
enpl oyi ng de novo review, to unify precedent and to
provi de gui dance to district courts --

QUESTION: What -- I'mtrying to |l ook at what to
do. I'm-- I'"mnot -- suppose | think for argunent's sake
in many circunstances where policenmen cone up and question
people, even if they say politely, are you willing to
answer nmy questions or be searched, the person feels
coerced. But the law still tries to draw a line even if
that's fictional in reality. Very well. Wat's the right
line? | nean, are buses special? What is it that's
supposed to be done? That's what I'mtrying to elicit
from you.

MS. SPIVEY: Justice Breyer, | don't believe I
can give this Court a bright |line test because of the
totality of the circunmstances. | think it's the nature of

the totality test that, under the right circunstances, any

factor can -- can serve to tip the balance in the right
circunmstances. And so, | -- | don't think |I can give a
bright -- | don't think a bright line test can be devised

when the totality of the circunstances --

QUESTION: May | ask you a question that | keep
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-- perhaps this is sort of strange. But if the police
made it perfectly clear to everyone that they -- in the
bus that there will be no adverse consequences what soever
if you refuse to |l et me search your -- your |uggage, why
woul d anyone |l et them search? Wy --

MS. SPIVEY: Well --

QUESTION: I n other words, | want to | ook
t hrough your |uggage. VWhy would you say yes? |If you know
there can be no adverse consequences, it seens to nme they
woul d never be able to search anybody.

MS. SPIVEY: Unless they had an overwhel m ng
desire to cooperate and have their personal stuff gone
t hr ough.

QUESTION: Well, what is the cooperation? W're
going to let you find out that | don't have guns and drugs
inm -- | know !l don't have guns and drugs in ny |uggage.
So, why should -- don't -- don't bother me. | don't want
you to search nme. | don't see why anyone woul d ever

consent if they knew it was totally risk-free.

MS. SPIVEY: | agree, Justice Stevens.
QUESTION: | don't agree. | -- 1 knowit's
risk-free, and I would certainly give nmy consent. | think

it's a good thing for the police to do.
MS. SPIVEY: Well, Justice Scalia, | would

certainly never consent to them checking nmy person for
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anything. But I'ma |lawer and | know that --

QUESTION: If | was dressed |like that, | would.
If I was dressed |like that on a hot day, |1'd be
probably --

QUESTION: On a hot day in February.

(Laughter.)

QUESTION: I'm-- I'"monly using the record,
Chi ef Justice. The record -- the record says it was

unusual ly hot.

(Laughter.)

MS. SPIVEY: | would |ike to address the
Governnment's argunent that there is a per se rule in this
case. And one of the points they nmake is -- in their
reply brief at 4, they argue that because we have not
identified one case in which the Eleventh Circuit has
ruled in favor of the Governnent in an on-bus case -- |
have been able to identify three unpublished deci sions,
which 1'd like to cite to the Court. And at M. Souter's
direction, I will |odge themw th the Clerk after
argument. They are: the MLean case, which is case nunber
01-10678, dated July 6th, 2001, after Washi ngton; the
Reese case, 00-11291, dated March 15th, 2001; and the
Garrett case, dated -- case number 97-2202, dated Novenber
19t h, 1997.

QUESTI ON:  Does the Eleventh Circuit have any
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rul e about using its unpublished opinions for any purpose
ot her than preclusion in a particul ar case?

MS. SPIVEY: It's considered persuasive
authority but not binding authority.

But nmy point was sinply that if they had -- if
they had a de facto per se rule, then it would be outcome
-- the presence or absence of rights would be outcone --
outcone-determ native in every case. But in those three
cases, which were on-bus searches, there was either no
advice or no nention of it in the opinion. And of course,
t hese unpublished opinions are very hard to get, but the
Government gave nme an incentive to find them

QUESTION: The -- the briefs nake a big deal
about the fact that they didn't announce that everybody on
the bus first -- a general announcenment what was going to
happen. | -- 1 -- it seens to ne that if we go down that
road and it'd be |like our cases, where one case says they
didn't ook at the officer, and the next case said they
didn't ook at the -- | -- 1 just think that's equivocal
| think you can argue that either way.

And you go on for 15 pages in -- in your brief
about the -- the police chose the -- the | ocus, the bus
| ocus, the fact that they were close to the passengers,
whi ch they obviously had to be in the bus, and -- and

tal ked individually to each passenger, the officer's
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appearance and deneanor, they constructively bl ocked the
aisle, they presented their badges, but they didn't show
t he gun.

It -- it seenms to me this world you're creating
for us is -- is not strong for the Constitution. It seens
to ne a strong world is when officers respect people's
rights and -- and people know what their rights are and --
and assert their rights. | don't want to be searched.

MS. SPIVEY: Well, Justice Kennedy --

QUESTION: | don't want to be searched. Leave
me al one.

MS. SPIVEY: | agree that would be an ideal
world if all our citizens took civics or took | aw and knew
their rights, but | don't believe they do.

And | think the fact that we go through the
factors is sinply a product of the totality test. That's
necessary to look at all the relevant factors in that
totality test. But | don't think there is any defining
poi nt at which one -- a person can say | think it's up to
the court in every case, is this too coercive, does it go
too far?

| would note that in Bostick, Bostick did -- did
set out the seizure test at 437, the consent test at 438.
The one thing it really in my mind didn't really clearly

focus on was the test that the Eleventh Circuit was
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| ooking at. The question they |ooked at is whether the
circunstances here were so coercive that no reasonable
person could have given a consent that would have been
determ ned to be voluntary. And | think that's why in the
court's opinion, the court of appeals opinion -- this is
-- excuse nme -- footnote 4 at page 6a of the petition to

t he appendi x. That is why they then used the |anguage --
" msorry. I'msorry. It's footnote 6 at page 8a. They
t hen used the | anguage, quoting Bostick, but whether a
reasonabl e person would have felt free to decline the

officer's request.

And | think that is -- was their attenpt to go
to the element of was this -- was this a coercive
environment. It distinguishes it fromthe seizure test

whi ch focuses on the police conduct and what it would have
communi cated and | -- and then the consent test, which is
at 438, which focuses -- under Schneckl oth includes a
focus on the personal factors, factors personal to the
defendant. And | think that's why the Court here said
that those factors personal to the defendant were not
determ nati ve because we're looking at a little higher
| evel of analysis as to whether this environment was so
coerci ve.

| do agree that in the context of your average

bus case, it's a very short encounter, very brief. The
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testinmony was that in 15 to 20 mnutes, the officer could
engage with two to three people. So, you're | ooking maybe
5 to 10 m nutes per person. And | think that the test --
that the factors relating to seizure and the factors
relating to the -- the consent tend to be confl ated, and
so it is sonetinmes sort of hard to sort out. And a |ot of
the factors will apply to both of those tests.

QUESTION: Way -- why is it that the nobst
i mmedi at e expression of the police officers does not
count eract whatever other indications of compul sion m ght
exi st under the circunstances? | nean, if the policeman
cones up and says, you know, |ean up against the wall,
spread your legs, I'mgoing to pat you down, you're under
conpul sion. But if he comes up and says, do you mind if |
search your person, you know, | don't care what other --

there's a policeman in the front of the bus. Wo cares?

He -- he has made it very clear that he's asking for your
perm ssion. Wat -- what nore need he do than that? Do
you mind if | search your person?

MS. SPIVEY: | believe, Justice Scalia, if the

Court ruled that, it would be a bright line test as
opposed to a totality test. And | think one has to --
when one applies a reasonabl e person -- reasonabl e,

i nnocent person test, one of necessity puts thenselves in

t he seat of that bus passenger. How do they feel? And
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that's why, Justice Breyer, | tried to give the -- the
little exanple of the airplane because --

QUESTION: My problem of course, is | think if
you go with an all-facts test, you ve got to go with the
district court. He saw it and the court of appeals
didn't. And that's why |'ve been wondering if nmaybe
there's sonething inherently coercive about the bus
environnent that suggests a -- a need for a warning. But
you don't agree with that and -- and therefore |I'm sort of
stuck. And there we are.

QUESTI ON:  Why -- why don't you agree with that?
| mean, it seenmed that was al nost the question that | -- |
asked when -- when you were responding to Justice Stevens
and you said, well, ultimately sure, anybody who gets
t hese warnings, with a teaspoonful of brains, is going to
say no, I -- I'"mnot going to |let you search

And -- and it seened to ne that nmaybe the -- the
answer to the problemis there are sone situations in
which if you don't give the warning, it does get to the
point of -- or is virtually a -- a coercive situation per
se, and it may be that there's no easy answer in those
ci rcumst ances.

If you don't let them know that they have a
right to refuse, there's inherent coercion. |If you do |et

t hem know, nost people are going to say, no, you can't
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search. But you resist that. You -- you don't regard it
as inherently coercive. And | -- | guess |'mnot sure why
you -- you resist it. VWhy isn't it?

MS. SPIVEY: Justice Souter, personally yes, |

do agree with you. | think it is an inherently coercive
environnent. But | sinply didn't take that position
because | didn't think that was a position that | could --

QUESTI ON:  Sel | .
MS. SPIVEY: -- prevail upon.
QUESTION: Sell to the Court?

(Laughter.)

MS. SPIVEY: Yes, sir. Yes, sir. | -- | did
not because of it being sort of a bright I|ine.
But | guess ny feel about it Is that there seens

to be sone contradiction between when we talk about in
M randa, we're tal king about a coercive -- we're talking
about soneone who's suspected of a crinme. There's
pr obabl e cause, and so we're going to give them sone
war ni ngs. But yet, a reasonable, innocent person,
mllions of bus passengers -- they don't get anything.
And there just -- | don't know -- it seens to nme something
wrong with that --

QUESTION: Ms. Spivey, is there anything in the
record about what the innocent people actually felt when

the police officers canme on the bus?
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MS. SPIVEY: There's nothing but the testinony
of the officer as to what he thinks they felt. There is
no testinmony of the passengers.

QUESTION: So, we really don't know how the
i nnocent passengers felt.

MS. SPIVEY: No, sir, we don't. W just have to
try to put ourselves in their shoes and how would we feel.
Not being | awers --

QUESTION: The only testinony was -- Officer
Lang was the only one. He was one of the three. He was
one of the two questioners. He's the only one who
testified in the district court. |Is that right?

MS. SPIVEY: Yes, Justice G nshurg.

QUESTION: Do you think -- you haven't said
anyt hi ng about the difference between, say, a bus term nal
or a street where when the police say whatever -- you --
you are in a large space. There is sonething different
about a bus and -- or the airplane cabin where you -- you
are rather confined conpared to being stopped in the
street.

MS. SPIVEY: | think that is the primary point

t hat goes to Justice Souter's question about why it is

i nherently coercive. It sort of goes back to a Royer's

situation where you had a person in a small, encl osed

room But | personally -- if you're sitting in a seat and
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that's why | said if -- if the person |ike a stewardess
woul d just stand there and not cone right in your face,
but a person gets in your face, you can't nobve over, you
can't back up, | don't see how you coul d possibly get out
of the seat without -- even if you wanted to. But that's
not the test.

QUESTION: | thought the testinony showed that
the officer | eaned over fromthe back, not in your face.

MS. SPIVEY: The -- the district court
characterized his style as sort of in your face. He
clearly stood. His testinony was he was standing in the
aisle, but I guess behind -- he didn't say this. This is
how I understand it -- behind the arm-- behind the
arnrest so that a person could theoretically get their
legs out. My -- but he was very clearly |eaning over 12

to 18 inches from M. Drayton's face, holding his badge

up.

QUESTI ON:  Thank you, Ms. Spivey.

MS. SPIVEY: Thank you very much.

QUESTION: M. Thonpson, you have 4 m nutes
remai ni ng.

REBUTTAL ARGUMENT OF LARRY D. THOMPSON

ON BEHALF OF THE PETI TI ONER

MR. THOMPSON: Your Honor, | have a couple

poi nts.
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There was nothing in -- in the record that would
indicate that the bus was in fact del ayed.

On the -- on the consent point, the district
court specifically held that the defendants consented
after hearing the evidence at the -- at the suppression
hearing. And the respondents were not naive individuals
or unable to understand or assert their -- their rights.
Respondent Drayton was 26. He was enpl oyed for 6 of the
| ast 8 years, and he had experience in dealing with
previ ous drug charges. Respondent Brown was 29 and had
been a -- a corrections officer.

And the point with respect to Justice Breyer's
guestion. Your Honor, buses, as -- as the Governnent
pointed out in its reply brief, buses today in today's
envi ronnent are vul nerable. They are vulnerable to
specific public safety concerns, and the Governnent would
submt that bus passengers are entitled to the kind of
efficient, effective, and fair bus interdiction efforts
that are -- that characterize --

QUESTI ON: Do passengers on the buses go through
the same kind of check that we do on airlines?

MR. THOWSON: No, they do not, Your Honor.

QUESTION: That's -- that's what | was wonderi ng
because today people mght think if you're on a airport

and you don't go through the detector, you don't fly.
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Well, they mght think that if you don't answer the
guestions, you don't go --

MR. THOWPSON: We do not --

QUESTION: -- on the bus. And -- and -- so
maybe there's nore need now for sonething.

MR. THOWPSON: We -- we do not have that
specific kind of program and certainly that was not the
-- the reason relied upon for the consent in -- in the
record below. But in this particular case, Your Honor
Officer Lang testified that not only did nost of the
passengers that he encountered consent, but of them
appreci ated what he was doing. It gave them a sense of
confort. It made them feel that their bus travel was
safe. And that would be the point that | would like to
make here.

And unl ess the Court has any further questions.

CHI EF JUSTI CE REHNQUI ST: Thank you, M.
Thonpson.

The case is submtted.

(Wher eupon, at 11:07 a.m, the case in the

above-entitled matter was submtted.)

52

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



A

abandoned 34:2

ability 26:6 27:15

able41:1042:17

about 5:8 11:2 13:21 16:12,14 21:16
22:625:1,331:1332:24 33.6 43:1
43:14,22 477 48:14,15,16,17,24
49:15,18,22

above-entitled 1:11 52:21

absence 437

absolutely 8:21 15:1017:1521:21

acceded 14:18 15:3,6

accept 39:21

acknowledged 7:20 35:21,24

acquiescence 31:24 32.11,13,15

across 32:10

act 322

acts24:11 25:23 32:1 39:13

actual 29:10 31.5

actually 4:22 25:1 29:11 48:24

address 29:.942:11

addressed 33:3 36:12

adds9:1

adequately 38:10

adopting 15:21

adverse41:39

advice 4:18 23:12,14 24:10 39:17
43:10

after 30:17,17 32.942:19,21 51.5

again 15:17

against 13:6 46:12

agents 8:16,19 20:16

agree 6:21 8:20 14:14,22 15:89,12
16:2,2 22:8,11,25 31:2 39:341:20
41:21 44:12 45:24 479,11 485

agreed 383

airlines51:21

airplane47:249:18

airplanes 24:23

airport 51:24

aisle 7:21 19:23 25:15 44:2 50:12

all-facts 47:4

almost 47:12

alone44:11

along 11:13

although 37:7

always 18:5

ambiguity 13:6

ambiguous 14:3

Amendment 3:16 21:6

American 345

analysis 822 18:13 45:22

analytically 18:16

and/or 32:1

announce 43:14

announced 9:6 10:23

announcement 25:8 43:15

another 8:221:1927:4

answer 11:4,22 23 20:5 22:22 24:18
28:1132:340:1147:18,21 52:1

answered 28:2

answers 27:24

anybody 41:10 47:14

anyone 38:2541:5,18

anything 8:11 10:25,25 11:20 12:2
17:7 21:16 35:6 36:14 42:1 48:20,23
49:15

anytime 18:18

anyway 37:16

anywhere8:7,8 38:14

apparently 7:1532:14

appeals22:15 23:16 30:331:14 39:11
39:22 40:4 455 475

appear 16:7

appearance 44:1

APPEARANCES 1:14

appears 39:18

appendix 29:4 36:22 45.7

applied 3:24 5:1,25 29:3,3,15,19 30:3
3115

applies4:19 46:23

apply 46:7

applying 5:15

appreciated 11:16 52:12

approach 39:25

approached 26:12

appropriate 10:14 21:8,24

April 1:10

area 3:18

argue 21:1542:14 43:20

arguing 23:12

argument 1:12 2:27 3:37 23:7 34:19
42:12,20 50:22

arguments21:1

argument's40:8

arm 50:13

armed 816 9:11

armrest 50:14

arms32:6

around 29:134:21

arrested 32:10 34:20,23,24

Arvizu 39:24

asked 26:24 27:4,6 32.4 38:2047:13

asking 11:7 26:5,9 33:12,22 46:17

assert 10:16,19 44:8 51:7

Assistant 1:18

associate 37:5

assume 20:13 22:3

assumption 11:6

atmosphere 6:23 7:18

attach 22:14

attempt 45:12

attendant 25:15

attention 21:22

authority 3212 35:7 4344
average 45:24

away 16:9

am 1:133:252:20

B

back 19:24 24:7,8 49:23 50:4,8

bad 20:23 34.6

badge 9:22,25 10:9 50:16

badges 9:23 44:2

bag 13:10,23,25 14:7 25:13 26:18,25
28:433:13,2334:2

baggy 37:7,13 38:6,13

bags 32:25 33:8,11,16

balance 40:21

based 11:5

basically 33:22 38:21

before 1:12 18:2 24:15 37:1

behalf 1:16,19 2:4,6,9 3:8 23:8 50:23

behind 50:12,13,13

being 32:25 33:8,16 48:13 49:8,19

beieve 6:59:24 17:14 23:18 24:4 268
26:20 28:3,4,6 30:8 31:13 33:20
35:19 36:11 39:2 40:17 44:14 46:20

believed 5:22

below 3:14,24 4:10,17 7:20 18:1
19:14 35:21,24 36:12 52:9

beneficial 29:12

benefit 21:1

besides 25:9

best 24:22 38:2

better 19:4 36:3

between 19:1 31:548:15 49:15

big 43:13

binding 43:4

bit 5:18

blank 19:20

blocked 7:22,22 44:1

boarding 36:22,24

body 11:25

Bond 33:19

Bostick 3:24,25 4.2,5,14,20,25 5:10
5:10,22 6:6,17,18 9:6 10:23 12:9,25
14:25 15:18,19 16:24 18:2,3,11,12
19:1520:10 21:8 23:11,13,15,17,22
23:22 25:1 26:21 29:6,14 30:1 31:15
34:3,8,17 39:344:22,22 45.9

Bostick's 24:4

both 14:7 18:2 37:6,13 38:6 46.7

bother 34:12 41:17

brains47:15

Breyer 29:233:240:17 47:1

Breyer's22:451:12

brief 21:23 27:8 42:14 43:21 45.25
51:14

briefs43:13

Alderson Reporting Company

1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005




bright 21:6,15 40:18,23,23 46:21
48:13

Brown 1:7 3:5 12:21 13:9,15,18 14:1
14:8,10,12 51:10

Brown's12:11 137

Bumper 31.24

burden 35:10,10,15

bus 3:15 6:3,5,7,8,15,20 7:4,4,10,12
81,35,7,8,14 10:1 11:14,16,17 12:6
18:18,25 19:1,5,7,23 20:11,16 24:25
25:1326:18 29:13,13 33:10 34:9
35:21,22 36:8,11,22,24 37:12 38:20
38:2541:343:15,22,24 45:25 46:16
46:25 47:7 48:20,25 49:15,18 51:2
51:17,18 52:4,13

buses 25:1,3,5 36:2 40:14 51:13,14,20

C

Cc2131

cabin 49:18

came 1:11 48:25

capacity 84

care46:15

cares 46:16

carry 10:11

carry-on 33:18,20

case 3.234:14,175.96:17:198:2 9.6
9:811:2412:1,11 15:22,25 17:24,24
17:2518:1,4,17 19:13,15,16 21:22
21:25 24:15,15,19 25:22 26:1 32:25
33:6,7 35:11 36:9,9 38:1 39:10,22
42:13,15,16,20,20,22,23,23 43:2,8
43:17,18 44:20 45:25 52:9,19,20

cases 19:21 21:6,10,16 39:18 43:9,17

casually 911910:4,9

cause 21:2 37:16 38:5,8 48:18

causing 17:13

cell 12:14

certain 10:15,19

certainly 20:2 36:4,539:17 41:22,25
52:7

characterize 51:19

characterized 50:10

charges51:10

check 27:10,12 28:5,9,11 33:1351:21

checking 41:25

Chief 3:3,923:927:24 28:342:8
52:17

choice 14:2 17:14 33:24

choose 39:15

chose 43:22

Christopher 1:6 3.4

Circuit 5:13,17,20,24 6:2 7:209:9
18:321:25 23:20 24:1,4 42:15,25
44:25

circumstance 5:16

circumstances 5:2,156:21 24.2,8

25:7 30:13,14 40:9,19,20,22,24 45:2
46:11 47:22

cite42:18

cited 21:23

citizen 3:1513:19 15:8 16:17,23 34:5
35:10,17

citizens 10:1511:1,9,9,12,12,19 20:.2
22:25,25 34:9 35:15 44:13

citizen's 16:23

civics 44:13

claim 13:6

classic 32:8,11 35:6

clear 9:13,17,20,25 10:23 12:18 20:6
26:4,8 29:8 31:23 33:.941:2 46:17

clearly 455:11 6:6 9:6 19:15 39:3
44:2450:11,15

Clerk 42:19

Cleveland 19:5

client 29:12,23

Clifton 1.7 35

close 43:23

closed 20:3

clothes 37:7,13 38:6

coat 12:12,13 26:1

coats 38:15

coer ced 34:2040:12

coercion 8:1217:147:24

coercive4:8,235:239:8 27:18 28:21
31:1339:12 44:20 45:2,1323 47:7 |
47:2048:25,16 49:23

coer civeness 7:18 25:11 39:14

cold 37:8

Columbus 19:5

come 34:25 40:9 50:2

comes 25:6 46:12,14

comfort 52:13

coming 11:17

command 16:20

commonly 24:9

communicate 7:5,6 11:20 14:10
16:23 24:6 25:17

communicated 5.2 6:10 10:25 17:3
23:24 45:16

commuted 10:25

compare5:10

compared 49:19

compelled 11:22 16:24

compulsion 16:13 17:1 20:8 46:10,14

concerned 31:17

concerns51:16

concluded 18:6 28:20

conclusion 14:6 30:4,7 31:14

conduct 5:2,23 6:10 10:5,25 20:16
23:23,24 24:12 25:11 32:1,5 45:15

conducting 9:14

confined 49:19

conflated 46:5

conflict 5:14

confrontational 28:22

confused 22:1

Congress 20:13,15,20

Congressman 35:23

conquer 39:25

consciousness 10:18

consensual 35:12 39:4

consent 4.3225.66:11 12:11,17,23
13:3,7 14:22,23 16:16 17:4 187
21:923:1,21 24:3 27:15,25 28:2
30:2,7,9,12 31:1,20 34:22 35:12
37:17 41:19,22,25 44:23 45:3,16
46:551:352:8,11

consented 30:18 51:4

consequences 34:22 41:39

consider 6:22

consideration 7:211 17:21

considered 4:105:21 8:24,25 9.5
11:24 43:3

consistently 21:4

constitute 3:16

Constitution 22:10 44:5

constitutional 20:25

constructively 44:1

construe 27:25

construed 34:2

context 4:10 6:7 8:15,15 18:25 45:24

contraband 13:1 19:18

contradiction 48:15

contrary 11:6

controlled 3:23

convey 327

cooperate 20:2 22:25 39:8 41:12

cooperation 20:7 25:18 26:9 41:14

cooper ative 16:5 28:21

correct 44,24 13.7 17:22 30:3 31:15
31:15,23

corrections51:11

counsel 31:10

counter 39:15

counteract 46:10

couple 50:24

course 15:11 17:6 20:2 34:11 43:10
473

court 1:1,12 3:10,11,24 4:5,6,6,10,11
4:12,14,15,25 5.22,25 6.6 7:20 8:17
8.249:510:14,23 12:18,24,24 15.20
15:2516:2518:1,11 19:14 20:9 21:4
21:25 22:14,23,24 23:10,11,16,16
23:2327:17 28:19,19 29:3)5,6,15,20
30:3,5,6 31:4,12,14 32:18,21 33:3
33:19 36:12,24 39:11,22 40:4,18
42:18 44:20 455,19 46:21 4755
48:1049:1250:951:4 52:16

courts 24:9 40.6

court's 3:14,235:9,10,14,198:16

Alderson Reporting Company

1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005




15:17 18:10 21:22 39:18 45:5

cramped 20:4
creating 44:4
crime48:17

criminal 36:7
crowd 19:25

custodial 17:9
custody 17:12

D

D 1:152:383:1,750:22
damned 13:19,20
dated 42:21,22,23,23
day 42:35

days 38:14

de40:543:6

deaf 33:11

deal 43:13

dealing 51:9

decide 6:23

decided 18:119:15
deciding 21:17
decision 3:13,235:9,108:16
decisions 3:1142:17
decline 4:19 14:16,21 45:10
defendant 45:19,20
defendants 31:6 51:4
Defender 1:18
defense 31:11
defining 44:18
definitely 28:6

delay 25:12

delayed 36:8,1051:2
Delgado 8:16 9:2 22:24
demeanor 44:1
democracy 10:17
demographic 35:20
denied 26:21

denies 33:25

deny 26:6

Department 1:16
Department's 19:22
departure 25:13 36:8
depending 36:20
Deputy 1:15

describe 39:22
describes 30:17
description 16:18
desirable 20:3
desire41:12

detailed 31:9

detector 51.25
determinative 39:17,19 4521
determine5:18 21.8
determined 38:11 45:4
determining 4:7 5:22 7:18
developing 17:16 21:12

devised 40:23

differ 14:6

difference 10:8 49:15

different 7:24 9:2 19:4 49:17

difficult 14:2321:11

difficulties 21:13

direct 5:14 21:22

direction 42:19

disadvantaged 35:22

disagree 4:21 29:7 36:12

dispositive 8:10

disregarded 5:19

distinction 19:1 28:15

distinguish 11.5

distinguishes 45:14

district 12:18 28:19,19 29:2,15 30:5
30:6 31:3,12 32:18,19,21 33:340:6
47:549:1250:951:3

divide 39:25

doing 7:5 20:20 26:16 38:13 52:12

done 29:6 40:15

doubt 28:1,4,6

down 12:3 13:20,22 25:11 26:2 39:14
43:16 46:13

draw 40:12

drawn 16:25

Drayton 1:6 3.5 12:5,15,21,22 25:23
29:831:1751:8

Drayton's 12:17,17 33:4 50:16

dressed 9:19 10:4,9 37:19 38:6 42:2
42:3

driver 8:3,3

driver's8:1,6 9:18

drug 3:1820:1551:10

drugs 13:2,22 16:3 36:2 37:21 38.7
41:15,16

D.C 1.9,16

E

E21311

each 26:12 36:18 37:1,12,20 387
43.25

earlier 24:17 35:9

easy 47:21

economically 35:22

Edmund 36:9

educate 35:15

effect 17:13

effective 3:18 51:18

efficient 51:18

effort 6.7

efforts 11:16 51:18

either 30:1 32:1 39:2 43:9,20

element 45:13

Eleventh 5:13,17,20,24 6:2 7:20 9:9
18:323:20 24:1,4 42:15,25 44:25

elicit 40:15

eliciting 20:7

employed 51:8

employing 40:5

enact 20:13

enclosed 49:24

encounter 3:154:85:7 6:2512:16
20:1129:10 31:5,13 33:22 35:11,16
45:25

encountered 52:11

encounters3:17,19 17:17 1825

ending 6:25

enforcement 3:13,18 21.5

engage 25:13,23 26:21 34:14 46:2

enough 24:2 25:1

enter 10:2 20:16

entered 10:3

entirely 23:13

entirety 23:12

entitled 51:17

enunciating 24:16

environment 3:20 4:23 39:14 45:14
4522 47:8 48:6 51:15

equivocal 43:19

erred 5:17

Especially 229

ESQ 1:15,182:35,8

establish 20:11

evaluate 4:7

even 9:918:21 36:11 37:17 40:2,10,12
50:5

ever 22:17 36:2541:18

every 7:2324:19 33:12 35:11,16
36:11 43:8 44:20

everybody 10:11 22:6 29:12 43:14

everyone4l:2

everything 28:20

evidence 9:1051.5

evalving 21:11

exactly 27:13

example 4:11 6:2 16:24 17:2 24:20
25:7,18,23 32:8,11 35:7 39:16 47:2

except 14:16

exchange 31.5

excuse 7:16 16:13 324 45.6

exer cise 35:18

exercising 84

exist 46:11

existed 4:17

existence 4:16

exit 7:22

experience 51:9

explains 17:6,7

explicitly 39.7

expression 46:9

expressly 24:7

extent 17:719:13 36:8,10

extravagantly 37:20

Alderson Reporting Company

1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005




F

face 50:2,3,8,10,16

faces 33:25

fact 6:22 7:2,10,17,22,25 8:2,11,23,24
91,34 12:25 14:17 22:14 33:13
37:643:14,23 44:1551:2

facto 43:6

factor 8:14 23:14 25:12 28:17 40:1,21

factors4:6,95:21,21 7:39:5,5,6,7
25:1038:11 44:16,17 45:18,18,20
46:44,7

factory 8:17,18

facts3:255:96:18:1513:8 14:4,5
28:2038:1

factual 29:10

fair 51:18

far 31:17 32:22 44:21

favor 42:16

favorable 29:23

February 38:17 42.5

Federal 1:18 20:14,15

feel 11:17 12:6 39:21 46:25 48:14
49:752:13

feels 34:20 39:12 40:11

fellow 19:9

felt 45:1048:24 49:2,5

ferreting 36:7

fictional 40:13

find 13:21 21:2 37:21 38:6 41:15
4312

findings 7:21 29:10 31:4,8,9

fired 10:10,11

first 13:8 18:19 31:3 33:3,12 34:20
34:23 37:15,15,21 38:7 43:15

five22:16

flight 25:14

Florida 1:19 4:6,12,15 15:20 29:6

flown 24:23

fly 51:25

focus 24:9,11 44:25 45:18

focused 23:23 24:1,5 33:19

focuses 6:16 45:15,17

follow 6:18 18:5 28:19

follows 10:22

footnote 45:6,8

forcing 33:22

formulated 5:25

forward 36:10

found 12:18 13:14 29:16

Fourth 3:1521:6

free 14:2 18:18 29:13 38:21 45:10

freedom-to-leave 29:11

free-to 29:3

from 6:18 9:20 22:14 23:6 29:18
31:15,19 40:16 45:14 508,16

front 6:3,20 7:3,4,12,25 8:14 9:23

10:120:1 46:16
full 19:13
further 23:352:16

G

G3l

Garrett 42.23

gave15:1534:943:12 52:12

general 1:1543:15

generally 11:19

gentlemen 16:5

gesture 31:20

gets 47:1450:3

getting 34:15

Ginsburg 31:22 49:13

give 16:18,19 23:21 24:19 37:16 40:18
40:22 41:22 47:1,19 48:18

given 4:22 13:22 24:3,10,10 35:12
453

gives 34:3

giving 34:22 39:16

global 30:6

go 822 16:9,15 43:16,21 44:15,20
4512 47:4,4 51:20,25 52:2

goes 34:21 49:22,23

going 6:208:7,7,8810:1011:11 13:1
13:2,13,21,24 19:6 30:22,25 37:3,22
41:1543:15 46:13 47:15,16,25
4818

gone 8341:12

good 11:4 41:23

Government 22:531:11 33:21 35:9
35:11,15,21 40:1 42:16 43:12 51:13
51:16

Government's21:23 27:7 29:7 42:12

Governor 35:23

graphic8:1

Guapi 23:25

guess 48:2,14 50:12

guidance 40:6

gun 9:810:10,11 44:3

guns 4:12,13 16:25,25 41:15,16

guts11:11

guys 37:1938:5

GWENDOLYN 1:18 2.523:7

H

handcuffed 12:6

hands 12:19 31:19

happen 43:16

happened 35:5

happens 20:11

happy 11.15

hard 18:24 19:1 23:1943:11 46:6
hauled 12.532:10

having 13:22 15:3 23:19 34:14 385
hear 3:323:6

heard 28:24,24 32:21,21

hearing 51.5,6

heavily 40:2

heavy 37.7,13

held 3:118:17 21:4 22:24 51:4

her 35:18

hide 14:20

higher 29:1545:21

highest 17:21

him 12:8 13:23 14:17 35.:6 37:21

Hobson's 33:24

holding 15:17,19 50:16

Honor 4:4,245:20,24 7:1,13,198:13
9:9,2010:24 11:12 12:19 14:6 15:10
15:16,24 17:11,22 18:1 19:11,19
20:10,22 21:4,21 22:18,23 28:16
30:1531:11 32:9 33:18 34:14 36:4
38:18,23 39:23 50:24 51:13,22 52:9

Hoover 6.3

hope 14:14

hoping 16:8

hot 42:35,9

hundred 22:16

ideal 44:12

identified 42:15

identify 42:17

ignore 34:1,4,10

ignores 3:14 3520

ignoring 34:13

image 12:4

imagine 12:6

immediate 46:9

immediately 26:12,24

imply 16:16

importance 6:3 17:21 40:4

important 3:204:95:22 17:17 21.7
29:19

imposition 36.6

inappropriate 4:8

incentive 43:12

inches 19:2350:16

includes 45:17

incorrectly 3:245:24

incriminating 13:13 14:17 15:5,7

indeed 3:13 16:6

indicate 11:21 14:12 24:2,6,7 51:2

indicated 12:22 28:2 36:24

indicates 36:15

indication 23:1

indications 46:10

indirect 28:6,8

individual 9:1526:1331:7

individually 25:16 43:25

individuals 3:12 14:7 51:6

inference 15:15,15

Alderson Reporting Company

1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005




inform 4:2

inherent 47:24

inherently 47:7 48:25 49:23

innocent 5:4 12:10 15:8 16:1,7 25:17
27.20,24 355 36:6 38:12,12 46:24
48:19,24 495

inquiry 14:2519:88

inspect 27:22

interdiction 3:196:751:18

interdictions 11:14

interest 12:2

interrogating 21:17

interrogation 17:10

knows 10:12 12:25 13:1 29:12 34:22

L

Lang 7:511:11,15 12:20 33:14 49:10
52:10

language 4:16 17:2 23:14 25:16,19
251925 45:7,9

Lang's11:9,2314:811

lap 31:19

large 49:17

LARRY 1:152:383:750:22

last 51:9

Laughter 17:8 30:24 35:1 42:6,10

intimidated 22:1 4811
intimidation 12:7 law 3:13,18 10:18 19:22 21.5 24:16
introduced 21:17 40:12 44:13
intrusive 14:19 lawbreaker 12:25
involuntary 13:34 23:2 Lawbreakers 16:2
involve 11:25 lawyer 42:1
involved 30:14 lawyers49:8
irrelevant 6:18,19 8:2324 layer 21:19
issue 5:236:15,16 18:11 23:236:13 | lead 6:4 16:25
items 167 leads 30:7
it'd 43:17 lean 46:12
leaned 50:8
J leaning 50:15
joint 29:4 36:21 least 11:521:16
JR 1.7 leave 6:5,8,15 7:10 8:18 29:4,13 38:21
judge 38:2 44:10
July 42:21 left 8:315:21
just 5:196:12,25 11:4,2512:513:22 | legal 5:2529:21 30:4 31:14
19:7 20:4,10 21:1,19 30:9 329,15 legitimate 3:12
43:1948:21 49:6 50:2 legs 46:1350:15
Justice 1:16 3:3915.222:411 239 | less 14:19,22
26.7 27:16,24 28:3 29:2,18 30:20 let 7:24,24 10:13,13 19:9 30:22 41:4,5
31:2,22 33:2 34:8 35:8,19 38:.9 41:1547:16,23,24
40:17 41:20,24 42:8 44:9 46:20 471 | let's 124 15:13
47:1348:4 49:1322 51:12 52:17 level 45:22
J.A 36:23 lifted 31:18
like 9:8 12:8 18:19 20:14 21:19 23:3
K 25:25 32:6 34:24 39:10 42:2,3,11,18
keep 40:25 43:1750:152:14
keeping 7:14 limit 36:5
Kennedy 29:18 34:9 35:9,19 44:9 line 16:15,19 21:6,15 40:12,14,18,23
key 23:18,20 46:2148:13

kind 84,22 14:2 16:6 17:1 20:12 21:6
51:17,21 52:7

kneeling 8:19:18

knew 13:12 15:6 32:25 33:7 36:15,17
41:1944:13

know 9:12,17 10:8,10,16 11:19 13:24
15:13 19:11 20:18 21:14,15 22:13
26:130:21 33:15,19 35:17,23 41:8
41:16,21 42:1 44:7 46:12,15 47:23
47:2548:21 49:4

knowing 16:3

known 33:11

litigation 21:20

little 30:16 45:21 47:2

lives10:18

located 9:25

locus 43:22,23

lodge 42:19

long 23:19

look 5:911:2513:10,23 27:19 30:22
30:23 38:14 40:2,7 41:7 43:18,19
4417

looked 13:13 37:23 45:1

looking 19:24 36:21 45:1,21 46:2

looks 39:12

lot 14:22 46:6

luggage 12:1,1 13:10,14 14:18,22
15:3,6,9 16:3 33:19,20 41:4,8,16

M

made 11:17 22:15 29:21 30:6 31:4
41:2 46:17 52:13

main 39:24,24

major 37:14

make 10:8 13:2,4 18:22 19:7 20:17
25:826:4 29:935:337:338:21
42:1343:1352:15

makes 10:17

making 8:21 20:6

man 12.518:18

many 11:12,16 40:9

March 42:22

mar gins 39:11

matched 33:1,8,16

matching 25:14

matter 1:11 27:23 28:1052:21

may 3:9,15,16 8:10,10 17:23 18:20
22:1223:928:11 33:1340:2547:21

maybe 13:9 19:6 46:2 47:6,17 52:5

McL ean 42:20

mean 10:7 14:17 23:19 28:19 29:14
30:10,21 32:17,20,22 35:25 40:14
46:1147:12

means 14:1 28:12,12 33:21

meant 30:12 31:21 33:15,16

mention 43:10

mere 14:17 31:24 32:11,13

merged 18:11,13

message 16:6

might 6:4 19:4 20:23,23 36:2 37:4
46:1051:24 52:1

millions 36:6 48:20

mind 11:7 13:15 27:9,10,12,22 28:5,9
28:13 32.5 44.24 46:14,19

minutes 46:1,3 50:20

Miranda 11:5,5 17:6 21:14 48:16

miss 29:13

missing 15:2

misspoke 39:6

more 25:14 27:3 29:12 46:18 52:5

moreover 5:24

most 11:12 15:15 22:19,21,24,25 24:9
3522 39:15 46:8 47:25 52:10

move50:3

movement 36:10

much 5:18 14:19 50:19

must 13:24 16:19 30:19

N

N21131
naive51:6

Alderson Reporting Company

1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005




Nation's 3:21

naturally 327

nature 14:24,24 40:19

necessarily 18.7 24:7

necessary 14:25 29:16 44:.17

necessity 46:24

need 19:12 46:18 47:8 52.5

neither 31:10

never 33:337:941:10,25

next 12:5 35:6 36:18 37:1,11,20 387
43:18

Ninth 21:25

nobody 7:9 8:7 20:7 30:25

none4:16 137

nonverbal 33:4

note 44:22

noted 4:13 6:2 9:9 12:24,24 16:25
20:9

nothing 5:8 12:15,20 13:12,14 14:8
14:11 15:7 16:11,16 28:21,21 31:12
31:1834:249:151:1

noting 23:15

notion 32:23

November 42:23

novo 40:5

nuance 27:21

nuances 27:19

number 16:4,8 24:11 42:20,23

one5:156:227:28:1,59.2319:4,8,24
21:1324:20,22 27:18 28:17 37:21
384,14 39:24,25 42:13,15 43:17
44:19,24 46:22,23,24 49:10,10,11
49:11

ones 38:2

only 84 15:319:23 22:16 24:3 42:7
49:9,10,11 52:10

onto 11:17

on-bus 39:342:16 43:9

open 15:21 26:1

opened 12:12,13

opening 5:13

opinion 10:15,21 22:15 30:13 38:22
38:2543:10455,5

opinions43:1,11

opposed 4:22 46:22

opposite 32:14,17

oral 1112237237

ordinary 36.7

other 7:39:16,22 10:2 11:24 19:21,25
22:327:529:21 31:18 329,24 34:21
36:18 37:1,3,12,12,20 38:7 39:19
40:341:7 432 46:10,15

otherwise 4:85:6 9:7 11:22 14:13
175

ourselves 49:7

out 4511,14,25 6:4,6 7:14 12:14 21:2

o

02131

objecting 15:4

objection 17:1920:1,8 22:4 30:1

objections 19:22 20:24

objective17:21

obligation 10:19 22:5,21 35:17

obligations 10:16

obtain 14:23

obviously 43:24

occupying 8:6

oddly 25:1

off 12:6,19 18:18 19:5,7

officer 6:3,13,197:35,11,258:14
9:11,13,13,14,18,21 10:1,11 11:9,11
11:15,23 12:20 13:13 14:8,11 16:9
18:17 22:15 26:15,22 28:24 33:.14
33:21 34:1,3,12 36:19,22 38:1 43:18
46:149:2,950:851:1152:10

officers8:5,8 9:11,16 20:14 21:5 31:6
34:1044.6 46:9 48:25

officer's5:523:143:25 45:11

official 84

oh 34:24

okay 12:8 30:19,23,23,23 37:11

omission 32:2

omissions 24:11 32:1 39:13

once 34:6

23:22 33:24 36:7 38:1041:15 44:23
46.650:4,1551:14
outcome 39:18 43.6,7
outcome-deter minative 43.8
outside 33:17
over 16:15,19 19:24 50:3,8,15
overturned 30:4
overwheming 41:11
own 21:1

=)

P31

page 2.2 27:7 45:6,8

pages43:21

pants 38:13

parallels24:4

part 31:334:15 35:17

particular 9:811:13,14 12:11 15:25
19:13 21:10,25 26:11 43:2 52:9

particularly 23:15

parties 182

passenger 3:16556:4,89,11 7:7,10
19:325:16 26:13 32:10 33:25 35:6
35:2136:11 37:17 43:25 46:25

passengers 3.214:29:1010:4 11:1
11:16,21 22:1,2 24:17 31:7 32:25
33:734:935:22 36:3 37:12,24 39:7
43:2348:2049:3,551:17,20 52:11

passenger -specific 9:15

passing 8:19

pat 12:2 13:22 26:2 46:13

pats13:20

pat-down 11:25 13:16 14:16,21,23
15:4,9 325

people 7:14 8.4 10:18,18 19:23 22:16
22:19,19,21 36:1,2,6,16 38:12,20
40:1044:7 46:2 47:25 48:2451:24

people's44:6

per 15:21 20:12 42:12 43:6 46:3 47:20

perfectly 18:1841:2

perhaps4:2113522:21 41:1

Period 39:1

permission 13:23 25:21 26:5,6 46:18

person 5:346:249:17 12:10 15:25
16:1,417:31319:17,19 23:24 25:17
26:5,24 27:14,20,24 28:2,5,9,11,13
33:10,12,22 34:16,20,20,22,23 24
35:540:11 41:25 44:19 45:3,10 46:3
46:15,19,23,24 48:19 49:24 50:1,3
50:14

personal 41:12 45:18,18,20

per sonally 48:4 49:25

per spective 29:19

persuasive 43.3

petition 45.6

Petitioner 1:4,17 24,9 3:8 50:23

phone 12:14

phrase 13:16

physical 17:12

plausible 15:4

please 3:1023:10

point 8:21 12:7 13:18 14:1 15:2 24:14
26:2029:19 36:9 37:343.5 44:19
47:2049:21 51:312 52:14

pointed 4:5,11,1313,14,25 5:11 6:4,6
1311 14:733:2451:14

pointing 9:8 16:25

points 38:10 39:24 42:13 50:25

police 3:12,14 4:2 5:2,23 6:10,13 8.5
9:2110:24 11:13,20 12:2,7 16:9,14
16:15,18,19,22 17:2,3 23:23 24:12
25:11,12 27:18,25 31:6 32:1 36:15
37:16 38:1,19,25 39:13,2041:1,23
43:22 45:15 46:9 48:25 49:16

policeman 20:146:11,16

policeman's 15:8

policemen 40:9

police-citizen 3:17 17:16 18:25
20:10

policy 20:2324 22:3

politely 40:10

popular 38:13

posit 11:10 19:12 24:21,22

position 14:2 48.6,7

possibility 6:25

possibly 24:25 28:25 50:4

Alderson Reporting Company

1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005




practical 21:2

precedent 5:14,19 40:5
preclusion 43:2

premise 22:4

prescribe 20:15

presence 6:4 8:1343.7
present 5:16,16 24:15
presented 44:2

presume 13:11
presumptuous 23:19
presupposes 5:312:10 16:1
prevail 48:9

previous 51:10

primarily 17:24

primary 49:21
principles5:25

privacy 33:20

probable 15:15 37:16 385,83 48:18
probably 42:4

problem 20:19 21:2 47:318
proceed 24:3

product 44:16

program 527

proposition 11:2 14:15 22:7
prosecutor 38:2

protect 34:5

protection 3:21
prove35:11

proven 3:17

provide 40:6

public 1:18 3:21 51:16
purpose 36:643:1

put 4:949:7

puts 46:24

putting 35:9

Q

quarters20:4

question 4:1,185:12,12 6:9,9,14,17
7:914,17,24 811,20 9:2,12,16,22
10:2,711:2,7,24 12:1315 13.4,17
14:11,1415:1,11,13,14,19,21 167
16:10,12,14 17:6,9,12,18,23 185,9
18:15,20 19:3,17,20 20:13,19,23 24
21:1322:39,12,20 23:5 24:1325
25:35,25 26:4,10,14,17,19,23 27:1
27:3455,7,10,1321,22 2815,7,8
28:14,18,24 29:11,22 30:12,16,21
30:2531:38,17 32:4,5,13,14,15,17
32:20,23 33:35,12,15 34:5,11,17
35:3,8,14,14 36:1,14 37:4,5,11,19
38:4,16,19,24 395,21 40:7,9,25,25
41:7,14,21 42:25,7,25 43:13 44:10
45:146:8 47:3,11,12 48:8,10,23
49:49,14,22 50:7,18,20 51:13,20,23
52:4

questioners49:11

questioning 3:126:13 7:6,8 9:15
11:1312:2314:1317:536:23

questions 11:2319:10 23:3 27:18,19
40:1152:2,16

quote 27:17 30:7

quoting 45:9

R31

raise 32.6

raised 12:19

rapidly 17:16 21:11

ratchet 25:11 39:14

rather 23:1349:19

reached 30:531:15

read 4:20 30:17 34:17

reaffirm 23:11

realities 35:20

reality 40:13

really 5:86:16 7:4 11:10 19:1,9,12
23:2027:18 37:15 44:24,24 49:4

reason 14:15,16 15:4 20:11 52:8

reasonable 5:34 12:10 13:19 15:13
15:2516:1 17:323:24 25:17 27:20
27:24 33:10 35:4,20 37:25 38:3 452
45:1046:23,23 48:19

reasonably 5:3

reasons 16:4,8 21:3 38:10,15

REBUTTAL 2:750:22

recite 30:13

recognized 40:3

reconsider 23:17

reconstruct 6:23

record 9:20,24 31:18 36:15,25 38:10
42:78,848.2451:152:9

Reese 42:22

reference 9:2

referred 27:17

referring 25:10

refers24.7,7

refuse 4.36:1111:917:426:21 41:4
47:24

refused 5:512:23 14:10

regard 17:24 48:1

regarding 31:4

REHNQUIST 3:352:17

reject 39:25

rejected 29:5,20

related 18:14

relating 25:22 46:4,5

relevant 6:22 7:2,17 8:11,259:34
22:17,18 44:17

relied 52:8

remainder 23:4

remaining 50:21

remand 4:523:16

remarkable 5:8

remember 15:19

reminder 8:2

reply 42:1451:14

representation 29:8

request 4:195:511:10,25 13:8 14:8
14:1117:4,18 23:11 45:11

requested 6:12

requests 22:16

required 11:22 16:17 22:9 23:13
25:1827:3

requirement 21:19

reserve 234

resist 48:1,3

respect 3:204:256:1 9:25 10:5 30:9
44:651:12

Respectfully 26:7

respond 24:18 34:3

Respondent 51:8,10

respondents 1:19 2:6 23:8 36:20 51:6

responding 47:13

response 12:12 16:24 17:19,19 33:2
334 35:836:23

result 31:16 37:14

reverse 29:22

review 405

revised 23:15

rides31:20

right 4.31982115.231892314
25:6 26:14,17,20,21 33.5 34:1,4,9
34:11 36:9 38:22 40:13,20,21 47:24
49:12 50:2

rights 10:16,17,19 11:20 22:6 34:6
35:16,18,1843:7 44:7,7,8,14 51:7

risk-free 41:19,22

road 43:17

Robinette 5:11

room 49:25

Royer's49:23

rule 15:21 19:22 20:12,25 42:12 43:1
436

ruled 5:1342:16 46:21

running 11:6

S2131

saddle 21:5

safe52:14

safety 11:18 51:16

sake 40:8

same 38:1351:21

satisfied 8.9

saw 9:10 32:20 36:25 37:1 47:5

saying 20:1,25 30:18 31:25

says 27.10 28:13 34:24 42:8 43.17
46:12,14

Scalia 26:7 27:16 30:20 31:2 38:9
41:24 46:20

Alderson Reporting Company

1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005




scenario 18:22 24:22

Schneckloth 27:16 31:23 45:17

scope 19:14

se 15:21 20:12 42:12 43.6 47:21

sear ch 10:6 12:8 13:1,2,17 14:16,18
14:19,22,25 15:3,6,8 16:9,17,20
17:20,24 18:7,19,21 19:9 20:16 243
29:17 34:25 37:17,20,22 38:8,25
41:45,10,18 46:15,19 47:16 48:1

sear ched 6:24 10:20,21 16:2 20:6
26:25 36:3 38:4 40:11 44:8,10

sear ches 39:4 439

seat 8:1,6 9:18 36:18 37:2 46:25
49:2550:5

seated 36:17 37:1

second 19:8 34:20,21,24 37:17,22
3848

see 19:1 32:22 33:537:19,19 38:14
39:16 41:18 50:4

seem 18:1519:3

seemed 47:12,17

seems 13:25 17:20 18:16,22 19:9
29:15 32:16 34:21 41:943:16 44:45
48:14,21

seen 36:20,22,24

seized 36:11

seizure 3:16 15:22 17:24,25 18:4,6,8
18:12,21 19:2,15,17,17 23:21 30:2
36:13 37:15 44:23 45:14 464

Sell 48:8,10

send 14:9 16:6

sense 11:17 18,23 19:7 35:352:12

Separate 19:10

srve40:21

set 23:22 44.23

several 3:11 22:16

shifts 35:10

shoes 49:7

short 45:25

show 9:2314:19 32:11 357 44:2

showed 9:2350:7

shows10:931:1

signal 8:6

signaled 6:24

significance 22:12

significant 22:13

similar 22:15

simply 8:17 22:24 30:18 32:2 43.5
44:16 48:6

since 30:18

sir 24:21 25:2,4,9 28:23 37:948:12
48:12 49:6

sit 32:15

sitting 12:5 19:24 33:10 35:6 37:11
37:2038.7 49:25

situation 13:18 14:7 21:12 30:18
47:2049:24

situations 47:18

Six 22:16

date 19:20

small 49:24

Solicitor 1:15

some 7:11 11:9 12:6 14:13 16:6 20:12
21:6,18,24 22:5,19 35:17 39:17
47:1848:15,18

somebody 10:9 21:17 25:6

somehow 16:23

someone 6:1548:17

something 13:24 14:17,20 15:5 33:17
477 48:21 49:17 52:5

sometimes 16:2,4 466

sorry 39:545:8,8

sort 21:18,18 28:14 41:1 46:6,6 47:9
48:1349:2350:10

sound 23:19

sounds 14:3

Souter 15.248:4

Souter's42:18 49:22

space 49:17

special 40:14

specific 25:1051:16 52:7

specifically 25:22 29:551:4

specifics 31:4 334

Spivey 1:18 2.5 23:6,7,9 24:21 2524
25:926:3,7,12,15,18,20 27:2,4,9,12
27:16,23 28:3,10,16,23 29:.21825
30:15,20 31:2,10,22 32:8,19 33:2,9
33:18 34:8,13 35:2,4,19 36:4,14,17
37:9,18,23 38:9,17,23 39:2,10,23
40:17 41:6,11,20,24 42:11 43:3 44:9
44:12 46:20 48:4,9,12,23 49:1,6,13
49:21 50:9,18,19

spread 46:13

stand 50:2

standard 29:16

standing 25:1550:11

stated 11:3

statement 5:13 20:17

States 1:1,3,12 3.4 21:23

stationed 6:19 7:3,12

statute 20:14

step 16:19

Stephens 21:24 33.24

Stevens41:2047:13

stewar dess 50:1

still 29:16 40:12

stood 50:11

stopped 25:549:19

strange41:1

street 49:16,20

strong 10:17 39:7 44:5,6

stuck 47:10

stuff 41:12

style 50:10

submit 184 21:7 51:17
submitted 52:19,21

subtle 28:15

subtly 27:17

sufficient 31:25

suggest 9:1 1352512 27:13,14
suggested 24:17

suggesting 15:2 25:10
suggestion 7:25 22:5

suggests 22:20 26:5 47:8
summertime 38:16

suppose 4:18 40:8

supposed 21:14 40:15
suppression 51.5

Supreme 1:1,12 4:6,12,15 15:20 29:6
sure 12:1313:11,12 37:14 47:14 48:2
surely 27:3330:12,25
surrounding 8:17

suspected 48:17

suspicion 37:25 38:3

sweeping 22:7

system 322

systematically 19:25

T

T211

take 4:207:11 124 16:21 24:14
27:2035:548.6

taken 7:2

talk 48:15

talked 43:25

talking 25:15 48:16,16

Tallahassee 1:19 37:8 38:16

tautology 30:9

teach 22:.5

teachings 3:14

teaspoonful 47:15

technique 3:13 34:15

techniques 3:18

tell 24:17,17

tend 24:9 465

terminal 49:15

terminate 6:12 7.7 175

terminated 5:6,6 12:22 14:13

terms4.7

test 3:254:255:15 6:21 10:23,24 12:9
18:2,3,1019:2,2,14 21:6,15 23:18
23:22 24:16 29:3,4,11,20,20,23 30:1
30:1,2,4 31:15 40:4,18,20,23 44:16
44:18,23,23,25 45:14,16 46:3,21,22
46:24 47:4 50:6

testified 11:11,1549:12 52:10

testimony 36:18,19,21,25 46:1 49:1,3
49950:7,11

tests 46.7

Thank 50:18,19 52:17

their 7:219:2310:16,16,19 11:19

Alderson Reporting Company

1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005




16:3,319:25 22:6 24:6,14 30:7,12
34:1 35:16,23 38:15 41:12 42:13
44:2,7,8,14 45:12 49:7 50:14 51:7,7
52:13

themselves 24:2 46:24

theoretically 50:14

theory 34:23

thighs 12:19

thing 20:321:18 34:7 38:13 41:23
44:24

things 32:24 39:19

think 5:1811:313:815:1,1,7,14
16:15 185 21:322:20 23:13,20
24:10,13 25:7 26:8 27:18,23 28:16
28:17 30:3,8,10,16 31:23,25 32:2,8
33:9,10 34:3,8,14 35:2,4,9,13 36:35
36:9 37:21,23,25 38:8,9,19 39:3,19
39:2340:8,19,22,23 41:22 43:19,20
44:1518,19 45:4,12,19 46:322 47:3
4857 49:14,21 51:24 52:1

thinks 49:2

Thompson 1:152:38 3:6,7,94:1,4,24
5:12,207:1,13,16,19 813 9:4,12,14
9:19,24 10:322 11:8 12:9,17 14:5
14:24 15:10,16,24 16:10,11,13 22
17:11,1522,232518:8,10,24 19:11
19:1920:9,18,21 21:3,21 22:8,11,18
22:23 23:550:20,22,24 51:22 52:3,6
52:18

thorough 13:21

though 14:3 36:12

thought 13:17,19 22:21 23:19 24:23
32:18 33,16 38:;550:7

thoughts 19:4

threatening 416 9:7 17:2

three 8519:2320:4 21:342:17 43:.8
46:2 49:10

through 8:22 11:6 41:8,13 44:15
51:20,25

throughout 12:15

tickets 37:24

time23:4 37:8

times 22:16

tip 40:21

today 5:18 51:14,24

today's 3:2051:14

together 13:918:14 36:16 37:1,10

told 38:2039:7

tone 28:25 32:21

top 3210

torture 30:22

totality 5:15 6:21 24:8 40:4,19,20,24
44:16,18 46:22

totally 38:1241:19

transcript 36:20

transportation 3:22

travel 36:152:13

traveling 36:16 37:10

trial 31:10,10 38:2

tried 47:1

tries40:12

true 6:14 24:13

try 7:24 49:7

trying 6:22 21:1 23:21 39:5 40:7,15

Tuesday 1:10

turn 12:2

turned 12:7 13:15

turns 28:14

two4:99:16,22 10:2 13:918:1319:4
19:10,25 29:21 32:24 36:16 37:5,19
3853924 46:2 49:11

typical 39:15

voice 23:21 28:25 32:22
voluntariness 8:12 18:12 19:2,14
voluntary 18:7,11,21 20:7 25:19,20
29:17 31:1 3512 454
vulnerable51:15,15

w

u

ultimate 31:14

ultimately 47:14

unable51:7

unambiguous 12:12,18 29:9

uncoer ced 35:13

uncover 13:1,2

under 5:118:2,2 19:15 20:7 24:15
31:23 34:23 40:20 45:17 46:11,13

underlying 22:4

understand 15:17 19:13 20:25 22:14
29:2450:1351:7

unfair 30:16

unify 40:5

United 1:1,3,12 3:4 21:23

unless 33:1041:11 52:16

unlike 5:21 37:12

unpublished 42:17 431,11

unstructured 17:16 21:11

until 8:8

unusually 42:9

urged 18:3

use 24:5,6 25:16,19,25 26:10

used 17:2 26:333:21 34:1545.7,9

using 25:18 42:7 43:1

utter 31:19

U.S23:22 27:17 30:2,2

\

v 1.53421:23

validity 21.9

various 39:13

vehicle 21:8

very 20:321:7,10 23.5 26:8 32.22
33:934:6 38:1340:13 43:11 45:25
45:25 46:17 50:15,19

view 10:14 39:1,6,9,10

violate 3:15

violation 30:8,10

virtually 47:20

vital 3:13

Wait 26:23

waiting 32:3

wall 46:12

want 10:20,20 16:5,6,7,20 18:19 19:5
19:8 20:5,6 21:5 26:1 27:14 29:22
36:139:841:7,17 44:8,10

wanted 37:3 50:5

warm 38:6

warning 21:14,24 22:1 47:8,19

warnings 21:12 47:15 48:19

Washington 1:9,16 23:25 42:21

wasn't 7:14 13:25 17:10 37:7

watched 32:9

way 4.20 19:25 28:2 34:18,21 39:7
43.20

weapon 3:19

weapons 36:2

wearing 37:6,13

weather 37:7 38:6

weigh 40:2

well 4:18 6:5,14 8:23 10:7,22 11:4,8
12:913:4,16 14:14 15:1 20:9,13
21:16 22:3,23 235 24:18 27:21 28:1
28:829:2,18 30:8,18 33:15 34:17
37:5,18 39:2340:1,13 41.6,14,24
44:.947:1452:1

went 11:12 33:17

were4:12135:21,22 859:6,7,7,11
9:16 11:15,22 16:12,14 19:20 24:14
26:5,931:932:2533:8,11,11 36:16
36:17 37:6,10 38:14 39:24 43:9,23
45:2,2047:1351.6

weren't 19:21

we'll 3:323.6

we're5:14 6:20 19:6 36:21 41:14
45:21 48:16,16,18

weve 24:23

whatsoever 31:4 36:1941:3

while 24:9 34:6

whole 12:16 30:17

willing 25:2040:10

withhold 27:15

withholding 39:16

witnesses 32:21

wondering 47:6 51:23

word 24:5,6

words 16:20 26:10 31:20 41:7

work 19:25

workers8:18

world 44:4,6,13

Alderson Reporting Company

1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005




worth 23:15 5463
wouldn't 6:21 24:20 25:8 37:15 5029
write 10:14,21
writing 19:20 6
wrong 6:8 13:8 14:4 15:20 29:3,20 6 45:851:8

4822 6a 45.6
wrongdoing 36:7 6th 42:21
wrote 23:23 60 21:16

X128 70 21:16

years51:9 8519
8a 45:8

0
00-11291 42:22 9
01-10678 42:21 97-2202 42:23
01-631 1534

10 463
10:09 1:1133:2
105 36:23

11 19:23
11:07 52:20
12 50:15
132 294
1357 23:25
1395 23:25
1543:21 46:1
15th 42:22
16 1:10

18 50:16
19th 42:24
1997 42:24
1999 38:17

20 46:1

2001 42:21,22
2002 1:10
229 2117
2326

26 51:8
2951:10

324

4
4 277 42:14 45:6 50:20
4th 38:17

437 23:22 30:2 44:23
438 30:2 44.23 45.17

5

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005




