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PROCEEDI NGS
(11: 04 a.m)

CHI EF JUSTI CE REHNQUI ST: We'l |l hear argunent
next in No. 01-488, Tinmothy Stuart Ring v. Arizona.

M. Hurwitz.

ORAL ARGUMENT OF ANDREW D. HURW TZ
ON BEHALF OF THE PETI TI ONER

MR. HURWTZ: M. Chief Justice, and may it
pl ease the Court:

In Apprendi v. New Jersey, this Court held that
the Sixth Amendnent guarantee of jury trial extends to the
finding of any fact that exposes the defendant to a
greater sentence than he could have received on the basis
of the jury verdict alone. W subnmit that that principle
controls this case.

In Arizona, a defendant convicted of first
degree nmurder may be sentenced on the basis of the jury
verdict alone only to a sentence of |life inprisonnent.

The judge in Arizona has no power, no |egal discretion
under the law to sentence a convicted first degree nurder
def endant to deat h.

QUESTION: Well, if you're correct, M. Hurwitz,
| take it we would have to overrule not nmerely Walton, but
Cl enons agai nst M ssi ssi ppi, Cabana agai nst Bull ock, and

Spazi ano agai nst Fl ori da.
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MR. HURW TZ: Your Honor, let me take those
cases separately because | do not think that at |east two
of themare inplicated by the position that we urge today.

Certainly Walton would be have to be -- would be
overrul ed because it's directly on point.

And certainly, to the extent that Spaziano says
that a judge may, in the first instance, nake the finding
of fact to -- to -- of -- of an aggravating circunstance
in order to allow a death sentence, it would be also -- it
woul d be also inplicated and overrul ed by the position we
urge today.

Wth respect to Clenons, Clenons was a case in
which a jury made findings of fact on nultiple counts that
al l owed a defendant to be sentenced to death, and the
i ssue on appeal was rather whether, one of nobre of those
factors having fallen out, the remaining factors could be
wei ghed against mtigating factors for purposes of
determ ning in the sentencing phase, the discretionary
phase of the -- of the capital punishnment issue, whether
or not there could be inposed a capital punishnent at that
point. So, | do not believe that Clenons is inplicated by
our position today.

Rat her, our point is very --

QUESTI ON: How about Cabana?

MR. HURW TZ: Cabana, Your Honor, | suggest is a
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more difficult question. Its reasoning would be

i nplicated by our position today, but | -- as we suggested
in our brief, I think there is a distinction. In Cabana
-- or Cabana -- the issue was whether or not a particular

sentence, where all the facts necessary under State | aw
had been found by the jury, was unconstitutional as
applied to a particular defendant. That sort of as-
applied analysis is the kind of thing that judges
typically do. They |look at the law and lay it next to the
facts of the case and determ ne whether or not that |aw,
as applied, is unconstitutional with respect to a
particul ar defendant or a particul ar sentence.

The issue posed by -- by this case and by
Apprendi is, | think, a quite different one. It is when
State | aw expressly requires a nunber of factors as a
prerequisite to the inposition of a particular penalty,
t he maxi mum penalty allowed by |aw, whether or not the
State can systematically deny to defendants in those cases
the right to a jury trial.

QUESTI ON: What ot her States have schenes that
under your position would also fail the Apprendi test?

MR. HURW TZ: Your Honor, we -- | think we
attempted to summari ze the -- the status on page 38 of our
brief. W think there are eight or nine States whose

systens would be inplicated by this. But what is not
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clear in all of those States -- and to take Florida as an
exanpl e, Your Honor -- is whether or not in a system

whi ch, as this Court suggested in Jones, where the jury
makes, by inplication or by necessity, a finding of a
particul ar aggravating factor in order to recomend a
deat h sentence, whether or not that systemwould -- would
be affected by the principle that we urge. Certainly

t hose States where there is no jury involved in finding

t he necessary aggravating circunstance would be the ones
that would be inplicated, and | would suggest that that
category is probably somewhat | ess than the category in
footnote 35 of our brief.

It is clear, however, that whatever the effect
on other States, Arizona's system precisely conplies and
precisely matches up to the rule that this Court announced
in Apprendi. It is sinply not possible in Arizona for a
judge to inpose this sentence of death w thout first
finding a fact that Arizona's State |aw specifies is
necessary for the inposition of that maxi mum puni shment.
And under that circunstance, we suggest there is no basis
for distinction of Apprendi.

Now, the State has suggested in this case that
one basis for a distinction is that the Arizona statute
says, within one single statute, the range of puni shment,

t he possi ble punishment for first degree nurder is either
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life -- life without possibility of parole, or death. But
| woul d suggest that distinction makes no difference.

Certainly in the Jones case, the precursor to
Apprendi, a case that this Court considered a year before
Apprendi, a single statute set forth the range of
puni shnent. In the Harris case, the case this Court
consi dered only several weeks ago, where the governnent
conceded that section 841, the drug statute, was covered
by Apprendi, several different punishnents are set forth
in a single statute.

It is difficult to believe that Apprendi woul d
have been -- conme out differently, that there would have
been a different result in that case, if the statute
instead read there's a possible punishment of 20 years for
di scharging a firearmwith racial notivation, but the |ast
5 years may not be inposed. You may not exceed 15 years
in the absence of racial notivation.

QUESTION: If we were to accept your position,
M. Hurwitz, what would it do to the Federal Sentencing
CGui del i nes?

MR. HURWTZ: M. Chief Justice, let me focus on
only one aspect of the sentencing guidelines because it
seens to me that there's no inplication whatsoever for
downwar d departures and that the -- this Court has already

made cl ear, as the guidelines thenselves say, that you
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can't exceed the maxi num sentence provided by the
under | yi ng substantive statute.

So, if I can focus on the question of what woul d
happen --

QUESTI ON:  Upward -- upward adjustnents within
t he maxi num

MR. HURWTZ: Yes, M. Chief Justice. Wth
respect to those, | think there is a distinction, and | et
me suggest it to the Court.

In Arizona, the -- the judge sinply has no | egal
power, no discretion, no ability whatsoever to inpose a
sentence greater than life in the absence of finding a
particul ar aggravating circunstance specified by the State
inits statutes.

Wth respect to the sentencing guidelines, a
judge has discretion, and we know t hat because you review
sentenci ng deci sions for abuse of discretion. So, the
judge has the legal discretion to inpose a sentence in
excess of the so-called presunptive range upon the finding
or upon noting in the record any nunber of particul ar
facts, not specified by statute.

QUESTION:  Yes, but he didn't -- it's a strange
ki nd of discretion that can be reversed on appeal. He
doesn't have discretion. The whol e purpose of the

guidelines is to elimnate the discretion, to say you nust
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give this sentence if these factors exist.

MR. HURW TZ: Justice Scalia, my point is, |

think, that in our case the judge has no power at all. He
can never find -- he can never exceed that particul ar
l[imt, the [imt being |ife, in the absence of -- in the

absence of finding a fact specified by the State, a fact
chosen by the State as necessary to i npose the sentence.

The sentencing guidelines strike ne as sonewhat
di stingui shabl e because the range of factors that a judge
may choose to depart upwards is -- is by the guidelines
relatively unlimted.

QUESTION: Well, in -- in this case, the
aggravating fact was killing for pecuniary gain.

MR. HURW TZ: Correct, Justice --

QUESTION: And that was clearly inplicit, if not
explicit, in the jury's finding.

MR HURWTZ: | -- | would suggest neither in
this case, Your Honor.

QUESTION:  They didn't find a robbery?

MR. HURWTZ: The jury found a robbery, but
under Arizona |law, as the cases make quite clear, in order
in a felony nurder case for there to be a finding of
pecuniary gain, or in any nurder case to be a finding of
pecuni ary gain, there nust be a showi ng that the nurder

itself was notivated by a desire for pecuniary gain. And
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the Arizona Suprenme Court has said on three or four
occasions it is not enough that a nmurder was conmtted in
connection with a robbery or, indeed, even in connection
with a felony nurder. The issue is notivation for the
particul ar hom ci de.

In this case, the Arizona Suprene Court said
expressly we can't tell fromthe trial record why the
driver was killed. There is virtually no evidence in this
trial record as to why the driver was killed. It was on
the record made in the post-trial proceedings, the record
made on the basis of the acconplice testinony, that the
Arizona Supreme Court concl uded that.

So, in this case when the Arizona Suprenme Court
says two things -- one is the issue for pecuniary gain is
whet her or not there has been proof of the notivation for
t he nurder, and second, in this case we can't tell why the
person was murdered -- | would suggest there is neither a
necessary, inplicit, or even logical finding by the jury
in this case of -- of pecuniary gain. The Arizona Suprene
Court | think addressed that issue quite straightforwardly
and directly.

Now, the State suggests that one distinction
bet ween this case and Apprendi is the idea that these
aggravating circunstances are so-called sentencing

factors, not elenments of the crine. But | think that --
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t hat argunent was answered in Apprendi.

What this Court said in Apprendi was that the
real test is not one of |abels. The real test is one of
function. |Is this a fact that is necessary under the
State law to allow the judge to sentence sonmebody to the
maxi mum sent ence provided by law? And plainly it is, and
whet her you call these aggravating circumnmstances
sent enci ng enhancenents or whether you call them el enents,
you arrive, | would suggest, at the sane result. This
case on its face is covered by Apprendi.

One way to -- one way to -- to get into that
issue is to -- is to imagine the follow ng circunstance.
Let's assune that Arizona |aw, instead of providing
preci sely what it does now, said instead that the penalty
for first degree nurder is life without -- is life with
possibility of parole. But that penalty nmay be increased
to life without possibility of parole upon finding of one
of 10 specific aggravating circunstances, so that we had
exactly the sane statute that we have now, but at the
first level you get |ife with possibility of parole after
25 years, and at this next level, you got |life w thout
possibility of parole. | don't think there could be any
doubt, under those circunstances that on its face the rule
this Court set forth in Apprendi would apply.

QUESTI ON: | think that's true, and | think that
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in the -- in the normal circunstance when a State does
sonething like that, even if it is not calling it an
el ement of the crime, it is an elenment of the crine.

VWhat we have here, however, this -- this statute
was enacted in -- in what? '73?

MR. HURWTZ: Initially in '73, Justice Scalia.

QUESTI ON:  Which was the year after Furman. And
what Arizona was saying was, you know, we -- we never
t hought we had to have any finding of aggravated --
aggravating factors in order to inpose the death penalty,
but the Supreme Court, in a decision that -- that had no
-- no rooting in the common | aw, said that we cannot

i npose capital punishment w thout aggravating

ci rcumst ances. Okay. We'll make a finding of aggravating
circunmst ances necessary and we'll have that finding made
by a judge.

Now, I -- | don't regard that as Arizona

adopting the aggravating circunstance as an el enent of the
crime, nor does the statute read that way. So, you're --
you're tal king about sonmething that is unprecedented in --
in the common law. You're tal king about a finding that
has been mandated by the Supreme Court and the issue is
whet her the finding mandated by the Supreme Court has to
be made by the jury or -- or the judge. And we've said in

several cases that it's enough if it's made by the judge.
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Now, why isn't --

MR. HURW TZ: Justice --

QUESTION:  -- why isn't that enough to resolve
t he case?

MR. HURW TZ: Justice Scalia, if the -- if the
point here is that the State was forced to do this and,
therefore, this cannot be an el enent under the Apprendi
test, | would suggest that presents several analytica
pr obl ens.

The first is that this Court has said on any
nunmber of occasions to the States, here is sonething that
must be in your law. The very sanme termthat this Court
deci ded Furman or the year before, it decided MIler, and
in Mller it said if you want to have a constitutional
obscenity law, State, you nmust have a specific definition
in that State -- in the |law of the kind of conduct that
you wish to -- to punish, the kind of -- the depiction of
the kind of conduct that you wish to punish. W' re not
telling you, States, by the way, what specific factor you
have to have. You decide. Here are some suggestions.

Arizona, the year after M|l er was decided,
anmended its statutes to add to its obscenity laws a
specific requirement with respect to proof of specific
types of sexual conduct. This Court made them do that.

The Constitution made them do that. But | do not believe
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it would be suggested that those specific elenments of the
crime, those specific factors that are necessary to inpose
t he maxi mum puni shnment all owed by | aw, are sonmehow
exenpted fromthe Sixth Amendnent for that reason.
QUESTION: No, but in -- in the -- in the

obscenity field, we didn't invite the kind of procedure

that -- that was adopted here by -- by establishing a
separate -- a separate category, the -- you know, the --
the guilt phase and the penalty phase. W -- we invited
the -- the severing of the trial into those -- into those

two portions. And it seens to ne it's up to us whet her
the constitutional requirenent that we've inposed upon the
States requires a finding by the judge or a finding by the
jury. It's -- it's sinply not was sinple as to say, well,
it's an element of the crinme and therefore has to be found
by the jury. It's -- it's rather what does the -- what
does the Constitution, as interpreted by this Court,
demand.

MR. HURW TZ: Justice Scalia, let me -- let ne
conme at that at -- at two |evels.

The first one is | think the basic
constitutional principle that underlies the Sixth
Amendnent. And that principle, as this Court articul ated
in both Jones and Apprendi, is the notion that before

you' re handed over to the State and before the State is
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all owed to exact the maxi num puni shment permtted by | aw,
a jury of your peers is allowed to you to find those facts
to put the State in that position. Certainly that
principle is directly inplicated by the death penalty
situation on its face. So, this underlying Sixth
Amendnent principle strikes me as no different.

Wth respect to bifurcation, there is, of
course, no constitutional requirenent that the aggravating
circunstances be found in a penalty phase of the trial.
This Court has made clear on any nunber of occasions that
t he aggravating circunstances, these so-called narrow ng
circunstances, the facts necessary under State lawto
all ow the inposition of a death penalty can be found in
the so-called guilt phase of the trial.’

QUESTION: But if -- if Apprendi was based on a
|l ong common | aw history, as -- as it certainly seens to
have been, wouldn't that distinguish it fromthe
aggravating/ mtigating, which certainly is not based on
common | aw history at all?

MR. HURWTZ: M. Chief Justice, it strikes ne
that the common | aw history here makes the central
principle. The central principle in the common | aw
history is, after all, the one that Apprendi and Jones
articul ate about the protection of the Sixth Amendnent.

The procedure faced in Apprendi was not known at the
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common | aw. The procedure of having a specific
aggravating factor that m ght enhance a sentence was
unknown to the conmmon |law. Yet, this Court in Apprendi
said the basic Sixth Arendnent principle that underlies --
underlied the adoption of the Sixth Amendnment in 1791
shoul d apply to this circumstance. | think that's --

QUESTION: M. Hurwitz, may | ask why you have
-- you have certainly nmade a case about the aggravating
circunst ances, but you haven't put, as part of that case,
the so-called Enmund/ Tison findings. And it seens to ne
that if in Arizona soneone can be put to death only if he
was the triggerman, or was a -- what is the other phrase,
a major participant, you haven't made anything of those
factors, and | think if -- if the aggravating factor has
to be found by the jury, then surely those would have to
be as well.

MR. HURW TZ: Justice G nsburg, that nmay well be
the case. As | think |I suggested in response to the Chief
Justice's initial question, it -- it has struck us that
there is a difference between the sort of as-applied
anal ysis that an Ennund/ Ti son finding requires, a
proportionality analysis, and the issue of whether the
State systematically denies with respect to a particular
factor that it's picked out, and nothing in this Court's

jurisprudence required the State to adopt any particul ar
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aggravating circunstance.

Wth respect to those particular factors, it
strikes us that's at the core of Apprendi. | don't resist
t he suggestion that perhaps the principle in Apprendi
extends farther, and it extends to -- to the Ennund/Tison
findings. What | do suggest is that -- is that the core
of Apprendi, the very central holding of the case
necessarily extends to facts which the State itself has
said in its statutes are necessary in order to find -- in
order to allow the maxi mum puni shment to be inposed by
| aw.

QUESTION:  But -- but the other factor you
haven't discussed is the mtigating circunmstances.

MR. HURW TZ: Correct, Justice Kennedy.

QUESTION:  The common law, in defining el enments,
doesn't usually have sone factors on the other side that
-- that are mtigating. Perhaps -- perhaps you can
suggest sone exanples where they do. But again, this goes
very much, it seens to nme, to show that this is part of
our Ei ghth Amendnent protections that have been mandat ed.
I n Apprendi, the judge could al ways, once he or she found
the racial animus, enhance the sentence; in fact, had to.
Here there's still a balancing that has to take place and
-- and that -- that certainly is -- is not sonething

classically reserved for the function and province of the
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jury.

MR. HUORWTZ: And that's -- that's correct,
Justice Kennedy, and we don't suggest that mtigating
ci rcunstances or circunmstances that suggest |eniency nust
be found by the jury. It has always been the case that
once the judge was enpowered to enter the maxi num sentence
al l owed by law, that judge coul d consi der whatever factors
or the State could consider, in -- in whatever formit did
so, those factors that m ght provide for a sentence of
| ess than the maxi mum sentence all owed by | aw.

QUESTI ON: What about that kind of argunment that
initially Justices Stewart and Powell and Stevens have
made, that there's a necessary connection between the
determ nation that death in a case is not cruel and
unusual and the jury is doing the weighing in order to
show that it reflects a community sentinent in that
community that the death penalty is not cruel and unusual ?

MR. HURW TZ: And, Justice Breyer, had this
Court accepted that as -- as a correct statenment of the
Ei ght h Amendnment, we obviously wouldn't be here today.
We're operating -- we're operating with the constraints of
this Court's decisions which have said that kind of jury
wei ghi ng, that kind of jury sentencing is not required
by --

QUESTION: Were it up to you, you would make

18
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that argunent if you felt it was open.

MR HURWTZ: If it were open, it's an argunent
we m ght make, but it is --

QUESTION:  Well, presumably you woul d make any
argunment that's open to you

MR. HURW TZ: We're open.

(Laughter.)

MR. HURWTZ: To be sure, M. Chief Justice.

But -- but ny point is it's not an argunment we
need make in this case. W are not suggesting that jury
sentencing is required. W are suggesting that jury fact
finding is required.

And if | mght, |let ne suggest the difficulties
of adopting a rule that somehow has one -- one approach if
sonet hi ng was done pre 1972 and anot her one after. |If
Arizona had adopted this very sane statute identically
worded in 1965, when the ALl first suggested it as a
possibility to the States, it seenms to nme clear, on the
basis of Apprendi, that the aggravating circunstances
woul d be el ements, or at |east sentenci ng enhancenents, as
the Court said, and required to be found by the jury.

QUESTION: But if it adopted the statute in
1965, it could have sinply had the exact |anguage that it
had and said the decision as to whether death or life is

sinply up to the discretion of the judge, and it woul d
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have been perfectly okay.

MR. HURW TZ: Because Apprendi and Jones had not
been decided at that tinme, M. Chief Justice.

QUESTI ON:  And because Furman had not been
deci ded.

MR. HURWTZ: To be sure. But ny point is that
if this Court -- this Court will enact an unworkabl e
systemif what it does is start |looking at State statutes
and trying to determ ne whether or not particular factors
in those statutes arose in response to Furman, before
Furman, after Furman.

One exanple is suggested in our brief. The
State of New York in the m d-1960s determ ned to narrow
its capital punishment |aws and apply them only when the
victimwas a peace officer. Arizona nade that decision in
1988. Was Arizona's decision in response to a mandate
fromthis Court, or was Arizona's decision because, as New
York, it made a policy decision?

QUESTI ON:  Arizona has decided to apply its
capi tal punishnment only to when the victimwas a peace
of ficer?

MR. HURWTZ: No. That's one of the -- one of
the narrowi ng circunstances in Arizona law. And ny -- ny
point, M. Chief Justice, is let's assune two States, one

of which made that decision in 1965, and anot her one made
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that decision in 1988, and it was the only aggravating
circunstance that that State had adopted. Would this

Court then say, with respect to State nunber one, the

aggravating --

QUESTION: But here it's a whol e procedure
desi gned to have express mtigation and -- and aggravation
to be considered by the sane trier of fact and bal anced.
And you -- you seemto give again very -- very little
force to the mtigation aspect.

MR. HURW TZ: Justice Kennedy, | don't nmean to.
| think it is entirely appropriate and entirely possible
for a State to design that weighing and that mtigation
issue to a -- to a jury. But this Court has nade clear,
not only in this context, but in other contexts, that --
that a defendant is not entitled to a jury trial to
establish mtigation fromthe maxi mum sentence that the
| aw m ght all ow.

Once again, | would return, | think, to the

underlying Sixth Amendnment principle, as this Court stated

it in Jones and Apprendi. The notion was in 1791 that
bef ore a defendant was put, in effect, into the tender
nmercies of the State to be -- to be subjected to whatever

sentence the law m ght allow, first that defendant got the
right to have a jury of his peers find the facts that were

necessary to do so. He did not have the right at that
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time to have a jury of his peers find whatever facts m ght
persuade the sentencer to give himless than the maxi num
all owed by | aw.

So, | woul d suggest that when you return to the
underlying Sixth Amendnent principle here, it does provide
a distinction between facts that would call for |eniency
and facts that -- that are necessary under the State's | aw
to i npose a particular sentence.

QUESTI ON: Except that Arizona has designed its
system and you could design other systens, but it's
designed its systemin order to sort out the nost cul pable
of fenders and it uses this bal anci ng mechani sm

MR. HURWTZ: Well, | would separate, Justice
Kennedy, the two parts of the death penalty process.

There is a sorting at the front end. There is a
narrowi ng that is required in order to determ ne which
def endants anong all those convicted of hom cide are, in
effect, the nost cul pable and can be sentenced to death.

There is a second proceeding. The second
proceeding is the sentencing proceeding. And what this
Court has made clear is that with respect to that first
proceedi ng, there nust be specified facts. That's the
Furman anal ysis. And that's the aggravating circunstance
that we contend is required under the Constitution to be

found by the jury.
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Wth respect to the second decision, this Court
has made plain on any nunber of occasions that that can be
made a discretionary decision for the judge.
Proportionality neasurenents are no |onger required at
that level. What this Court has said, however, is you
just have to |let the defendant have the opportunity at
that circunstance to argue for individualized treatnment or
to argue about |leniency, to bring the facts pertinent to
his case to the attention of the court. So, | would
suggest it is at this first stage, this narrow ng stage,
that the Apprendi principle applies.

QUESTI ON:  What you're saying is you' re not
entitled to a finding of -- of mtigation. You are
entitled to a finding of -- of aggravation.

MR. HURW TZ: Precisely so, Justice Scalia. And
| -- and | think not only are you not entitled to it, but
-- but there is nothing in this Court's jurisprudence that
requires that the State specify a particular fact in
m tigation.

Here we have facts chosen perhaps under the
conpul sion of the Constitution, but nonetheless chosen by
the State as necessary prerequisites to the puni shment.

Unl ess the Court has other questions, | wll
reserve the bal ance of ny tine.

QUESTION:  Very well, M. Hurwtz.
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General Napolitano, we'll hear from you.
ORAL ARGUMENT OF JANET NAPOLI TANO
ON BEHALF OF THE RESPONDENT

MS. NAPOLI TANO: M. Chief Justice, and may it
pl ease the Court:

Opposi ng counsel began with Apprendi, but let ne
take up on the suggestion by Justice Scalia that this case
really begins with Furman because after Furman, the States
were left with the mandate that death penalty decisions
could not be |eft unguided under the Ei ghth Arendnent, but
requi res a standard of judgnment.

Sonme States inposed mandatory death sentences, a
practice this Court later found unconstitutional. In
contrast, Arizona amended its death penalty statute to
conply with Furman by adding a series of factors which the
judge would take into account in choosing between the
alternative punishnments of |ife or death.

In Walton, this Court fully considered and
uphel d the constitutionality of Arizona's |law. The
guestion now is whether at this |ate date Apprendi
requires you to overrule Walton. And the answer is no.
Apprendi is a Sixth Anendnent issue. Furman, Walton, and
this case Ring concern the Ei ghth Anmendment.

In addition, principles of stare decisis are

heavily inplicated here because, as Chief Justice
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Rehnqui st nmenti oned, there have been any nunber of
precedents in this Court that would be inplicitly, if not
explicitly, overruled should this Court overrule Walton.

Let me, if I mght, turn to two inportant
di stinctions between Ring and -- and Apprendi. One is
substantive and one | would call formal.

The substantive distinction is this. The
sentencing statute in Arizona derived from Furman. |t was
passed in 1973. The pecuniary gain aggravating factor was
one of the original aggravating factors in that statute.
There was never a -- a suggestion that Arizona was playing
a game, noving sonmething that previously had been an
el ement into the sentencing factor side of the statute.
There's never been any suggestion that this was anything
ot her than a way to decide which of all first degree
mur ders deserve the death penalty.

QUESTION: Are we going to have to try to figure
t hat out case by case with -- with respect to every
State's statute, as M. Hurwitz suggested we -- we would
have to do?

MS. NAPOLI TANOG:  Your Honor, | think --

QUESTION: | mean, what about the New York
statute that -- you know, that makes an aggravati ng
circunstance the death of a -- of a peace officer?

MS. NAPOLI TANO.  Your Honor, | think what you
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have to do is just |ook at what was the underlying first
degree nmurder statute, what is the underlying statute
which gives rise to the possibility of a death penalty.

In Arizona, the underlying first degree nurder
statute has been the same since 1901, and in fact, around
the country, nost first degree nurder statutes can trace
their routes to England in terns of how they are defined,
the nens rea, the actus reus, and the causation
requirenents.

QUESTI ON:  But you're --

MS. NAPOLI TANO. It's not a difficult process to
go through.

QUESTION: But you're saying -- the inplication
of what you're saying is that any, in effect, departure or

i nnovation in the nodern | aw whi ch doesn't have a cl ear

ant ecedent, at least as of the tinme of the -- of the
fram ng, is exenpt -- is a fact exenpt fromthe jury trial
requirement. | mean, that's -- that -- we'd have to adopt

that rule in order to see it your way.

MS. NAPOLI TANO. No. No, Your Honor, you would
not have to adopt such a blanket rule. Wat |I am
suggesting is this. In a situation where you have a
statutory schenme that quite clearly, plainly, and
unequi vocal ly derives fromthis Court's Ei ghth Amendnent

jurisprudence, sone of the Sixth Amendnent questions that
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were raised in Apprendi are not inplicated. And you can
make - -

QUESTION: So, if the State conmes up with a new
condition, the jury trial guarantee applies. If this
Court comes up with it, for whatever reason, it does not
apply.

MS. NAPOLI TANO. Not necessarily, Your Honor.
And it gets you into the discussion of what is the intent
of the legislature, what does it nean to be an el enent of
the crime in the first place. But under --

QUESTION:  Why -- why does it matter whether

it's an elenment or not? | nean, doesn't Apprendi say cal
it an elenent, call it a factor, we don't care what you
call it? |If it's a fact necessary, et cetera, it's got to

be found by the jury.

MS. NAPOLI TANO Well, | think in -- in |ooking
at McM || an and Jones and Apprendi and that whole |ine,
there has been a question created by this Court as what is
an el ement because if it's an element, what this Court has
said is it has to be charged, it has to be proved beyond a
reasonabl e doubt, and it has to go to the jury. If it's a
sentencing factor, if it's -- if that's what's going on,

t hose requi renments do not apply.
QUESTION: Well, let me -- let me go back. I --

in effect, | sort of put you off track here. You -- you
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were saying that there isn't a sinple distinction on your
t heory between facts added by a | egislature and facts
required by this Court. So, tell me -- tell me why there
isn't such a distinction as -- as you're arguing it now.

MS. NAPOLI TANO. What we're arguing, Your Honor,
is that when a fact is found purely for the purpose of
sentencing -- and -- and recogni ze the fact here nurder
for pecuniary gain was never a part of the definition of
first degree murder. First degree nmurder is the
intentional killing of another or a felony nurder with
certain underlying felony predicates. The jury found that
here. It was charged here. There was a death notice in
t he actual indictment.

QUESTI ON:  Ri ght .

MS. NAPOLI TANO. The jury was death qualifi ed.
So, there's no question of surprise here.

QUESTION:  Well, are you -- are you saying then

that if a legislature adds a fact -- call it an element if
you want -- purely for purposes of determ ning the
sentence, that that too would be exenpt fromthe -- the

guarantee of the jury trial?
MS. NAPOLITANO. | think it could be exenpt
dependi ng on the circunstances, yes, Your Honor.
QUESTI ON: But would it be -- | nean, is that

the theory that you're arguing?
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MS. NAPOLI TANO: Yes that there are --

QUESTION: | just want to know what you're --
you' re arguing.

MS. NAPOLI TANO. Yes, Your Honor. |'msorry.
That there are sone facts that the legislature is entitled
to find which don't go to the definition of the crime but
go to the punishment. And this Court has never held that
there's a Sixth Amendnent right to jury sentencing.

QUESTI ON:  What -- what do you do with the
broader principle which we express fromtime to tine that
the -- the ultimte point of the jury right in-- in a
crimnal case is to -- is to place the jury between the
def endant and the State? If -- if that's a fair
statement, then you're saying, well, only part way between
t he defendant and the State.

MS. NAPOLI TANO. In the death penalty context,
Your Honor, this Court has already |limted the kind of
of fenses for which the death penalty can even be a
possibility. So, you don't have the kind of broad ranging
| egi slative discretion that you would in anot her
circunstance. That's why | say you -- you -- in those
ki nds of non-death cases, you may have to do a different
ki nd of anal ysis.

But in the unique context of the death penalty

worl d where you have to have either a first degree nurder
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or a felony nurder -- and if it's a felony nurder and you
have a non-shooter, you have to make the Enmund/ Ti son
finding, and that has to be nmade and can be made by the
judge -- there -- the legislature is not -- they're not
charging the death penalty for jaywal ki ng.

And then the question is, all right, is the
| egislature entitled under the Ei ghth Anendnent or does
the | egislature under the Ei ghth Amendnent have to channel
di scretion? And they do.

And then the question is, does Apprendi sonehow
require that that Ei ghth Amendnent jurisprudence be
converted into a jury right on this -- on the aggravating
factors? And as this Court has said tinme and tine again,
no, starting with Proffitt v. Florida all the way through
Walton. Poland v. Arizona is a great exanple where --

QUESTION:  But -- but your -- your principle, in
fact, is broader than that because, as | understand it,
your principle is that what we have traditionally referred
to as sentencing factors -- maybe change that to a neutral
term facts that bear solely on sentencing -- they can be
excluded fromthe -- the jury finding guarantee.

MS. NAPOLI TANO. Yes. In the unique context of
the death penalty and then it remains for this Court to
deci de whether you want to broaden it. But the rule

proposed by the petitioner here would be equally broad
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t aken out of the death penalty context because you coul d
have no fact that enhanced a sentence that didn't first
have to be found by a jury.

And in response to a question that was posed
earlier, that would throw into question the Federal
Sentenci ng Gui delines and their structure and -- any many
State sentencing structures where, once you are convicted
of a particular offense, the State |law requires the judge
to give you a presunptive sentence unl ess he finds
additional facts, in which case he can depart upwards.
It's not just the Federal Sentencing Guidelines that use
that structure. Many States use that structure. So, if
you are to hold that an aggravating factor even in a death
penalty case has to go to the jury, it is hard to i magine
why that wouldn't extend throughout the sentencing systens
of the States.

QUESTI ON:  General Napolitano, how many death
sentence case are there presently in Arizona that woul d be
affected by a reversal here?

MS. NAPOLI TANO: We've had 89 death sentences
i nposed since Walton, and approxinmately 30 are in sonme
type of direct review. So, it's a substantial nunber, and
that's just in -- in Arizona.

QUESTI ON: Maybe Apprendi throws into play sone

of those earlier cases, even if you don't agree with
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Apprendi or feel it's quite limted.

VWhat about the other cases | nentioned where
Powel | and -- and Stewart -- Stevens all thought that a
jury should make this determ nation as part of the Eighth
Amendnent jurisprudence because it's very inportant that
t he death penalty be applied only where opinion in that
conmmunity believes that it is consistent with the cruel
and unusual puni shnment prohibition?

MS. NAPOLI TANO. Two responses to that, Your
Honor. ©One is this Court itself in a |later case nentioned
that they thought judicial sentencing may, in fact, be a
better way to guarantee against the arbitrary inposition
of the death penalty.

QUESTION: The statistics seemto suggest that
it is absolutely no reason to think that.

MS. NAPOLI TANO. The statistics seemto suggest
that there is absolutely no reason to think that jury
sentencing is any different, that they're a wash. But

there hasn't been a |lot of literature on this subject.

And - -
QUESTION: Well, yes, but there has -- there was
a long -- you know, Potter Stewart went into all of this.
MS. NAPOLI TANO  Yes.
QUESTION: Go ahead. | don't want to interrupt
you. l'"'m sorry.
K7)
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MS. NAPOLI TANO But --

QUESTI ON: | want to hear your answer. Now,
pl ease go ahead.

MS. NAPOLI TANOG: Well, the jury is involved in
this case. The jury is a protector in this case. This
was an indicted case, indicted for first degree nurder.
That went to the grand jury. It was then presented to the
petit jury. They made the determ nation about the felony
murder. They wei ghed the evidence. They knew or were on
notice that this was a death case. The jury right was
enbraced here, just as it was pre Furman. The only
difference is the post-Furman addition of the sentencing
factors.

QUESTION: No. The difference is that the
i ndi vi dual juror does not have to take the individual
responsibility of saying | as a human bei ng have deci ded
that this person should be sentenced to death. Now,
that's quite a difference.

MS. NAPOLI TANO:  Your Honor, even under
petitioner's argunent, an addition -- and a -- and a juror
may not have to make that deci sion because even
petitioner's argunent says, we just want themto find a
fact.

QUESTI ON: That's true.

MS. NAPOLI TANO. We still say it's okay for the
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j udge - -

QUESTION: | -- | grant you that. That's why --

MS. NAPOLI TANO. So, go ahead and do the
wei ghi ng and so forth.

QUESTION: I -- 1 -- you're quite right on that.
That's why | want to see what the answer to the full
argunent is on your part.

MS. NAPOLI TANOG:  Well, the answer is that the
jury here is enbraced and is perform ng the function of
juries that has come down from colonial tinmes or pre-
colonial times. There's nothing different. The jury has
to find intent to kill. The jury has to find a death.

The jury has to find causation. The instructions are the
sane to the jury.

QUESTION: But it could nake all those findings
and it would not authorize the death penalty.

MS. NAPOLI TANO: Excuse ne?

QUESTION: It could make all those findings that
you just recited, and yet the |l aw of Arizona woul d not
permt the inmposition of the death penalty.

MS. NAPOLI TANO. The jury verdict at that case,
under that part of our statute, would say that the nmaxi num
death penalty is death. But you're right, Justice. It
can't be enforced until the judge conducts the second

sent enci ng hearing.
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QUESTION:  Unl ess the judge makes an additi onal
finding of fact.

MS. NAPOLI TANO: He nust find an aggravating
fact and then he can find -- weigh those against the
mtigators and make the determ nation as to whether death
is the appropriate punishment.

But again, this is part of the process this
Court has dictated to the States to determ ne which of the
wor st nmurders deserve the worst penalty.

QUESTI ON:  General Napolitano, the -- the
expanded argunment that Justice Breyer is -- is suggesting,
which -- which isn't urged by M. Hurwitz, is really an
Ei ght h Amendnment argunent rather than a Sixth Amendment
argument, isn't it? That is, the fact that the jury
shoul d al so be required to do the weighing and to make the
final determ nation that this person deserves the death
penalty. That's not a Sixth Amendnent argunment; it's an
Ei ght h Amendnent .

MS. NAPOLI TANO | think it could be construed
as an Ei ghth Anmendnent argunent, yes, Your Honor.

And -- and as | said at the beginning of ny
argument, this whole situation, this whole statute derives
from Furman and fromthe Ei ghth Amendnent. |t does not
inplicate the Sixth Anendnent or the concerns that were

expressed in Apprendi.
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And let me, if I mght, go to the stare decisis
part of my argunment, because it's not just the cases you
i sted, Your Honor, that | think would be inplicitly
overruled, but let ne give you a list: Proffitt v.

Fl ori da, Spazi ano, Cabana v. Bull ock, which does allow
t he --

QUESTION: But do you think it's perfectly clear
-- you cite a couple of Florida cases -- that if the
Fl orida advisory jury nmade the findings of fact that would
be -- make them -- the defendant eligible for the death
penal ty, that that case woul d be covered by the decision
in this case?

MS. NAPOLI TANO. Yes, and | think it's inportant
to understand how the Florida system works under Florida
| aw. What happens is after conviction, the jury hears a
separate sentenci ng proceedi ng.

QUESTI ON: Correct.

MS. NAPOLI TANO. And it comes out with really a
unitary form and all that formsays is |ife or death. It
does not specify which aggravating facts the jury may have
found or which mtigating facts the jury may have found.
And then the trial judge takes that form--

QUESTI ON: But supposing it did just to -- just
to go with ne on the -- on the hypo.

MS. NAPOLI TANO:  Okay.
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QUESTI ON:  Supposing, as a part of the
procedure, the judge did require the jury to acconpany its
recommendation with a finding of fact as to the
aggravating circunstance. Wuld that then be covered by
this case?

MS. NAPOLI TANO: | think it would, Your Honor,
because you're still allowing the judge to make the final
determnation. And if the judge is able to di sagree on
the facts --

QUESTION:  But that's the Ei ghth Amendnent
i ssue. The judge is making the final determ nation but
not necessarily -- but it would be supported by a jury
finding that was sufficient to authorize the death
penal ty.

MS. NAPOLITANO. In this case, the jury finding
of first degree felony nurder authorized the death
penalty. The question was, could it be inmposed and what
is the -- what is the way to do --

QUESTION: It doesn't authorize it w thout an
addi tional finding by the judge.

MS. NAPOLI TANO. It authorizes the judge to go
forward and conduct a separate sentencing hearing.

QUESTION: In some -- in sonme States, it's ny
understanding that the jury sinply makes a finding that

t he aggravating circunstances outweigh the mtigating
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circunstances wi thout specifying either. Now, would that
be affected, at |east by Justice Breyer's argunent?

MS. NAPOLI TANO: | think it -- it could
conceivably. | nmean, | -- you know, what we're dealing
with here is a very difficult --

QUESTION: But -- but isn't it clear that the
aggravating circunstances could not outweigh the
mtigating circunstances unless there were a finding of at
| east one aggravating circunstance?

MS. NAPOLI TANO  Yes.

QUESTION: Which in turn --

MS. NAPOLI TANO. But you coul d have --

QUESTION:  -- would make himeligible for the
deat h penalty.

MS. NAPOLI TANO. | -- yes, Your Honor, but you
coul d have the situation such as a State |ike Florida
where the judge doesn't know what aggravating circunstance
was found, and you're still --

QUESTION:  Well, he doesn't know which is found,
but he knows that one is found. It seens to ne if you say
that's not enough, then you are making the Stewart Ei ghth
Amendnent argunment, aren't you?

MS. NAPOLI TANO: Yes. And -- and the -- the
problemthere is if the Eighth -- if an aggravating

circunstance is found by a jury and the judge doesn't know
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what it is, and the judge still has to go through all of
the evidence and do the wei ghing as to what wei ght that
aggravating circunstance should find versus the
mtigating, the basic -- one basic question is, well, what
is the function of the jury there anyway? What is the
protection the Sixth Amendnment is providing to a defendant
t here?

And | woul d suggest that a defendant such as
Ri ng and such as a defendant in Florida has already
received all the protections that the Sixth Amendnent
entitles himor her to. And all that is going on here is
a narrow ng process where the judge's discretion is
actually being narrowed in sentencing, not broadened. In
Apprendi, you could actually say the discretion was being
br oadened, the sane as in Jones, but it is being narrowed.

QUESTION:  Yes, but it's narrowed to the extent
t hat he now knows he nust nmake an additional -- one single
additional finding of fact in order to put this man to
death, which is -- the jury has not made that finding of
fact.

MS. NAPOLI TANO. Well, yes, Your Honor, at a --
at a statutory level in Arizona that is absolutely true.

QUESTION: That's what your Suprenme Court says
is the case here.

MS. NAPOLI TANO. Yes.
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Now, in -- in the Ring case, there -- there is
the issue of the fact that he was convicted of arnmed
robbery and conspiracy to conmt arnmed robbery.

QUESTION: May | ask if you disagree with your
opponent's anal ysis of the pecuniary circunstance issue?
He says that there's a difference between arned robbery on
t he one hand which is for a pecuniary purpose and the
pecuni ary notivation in a death case, and that has to be
the notivation for the killing itself, is that the robbery
-- robbery al one would not satisfy that. Do you disagree
with that?

MS. NAPOLI TANO:  Yes, Your Honor. And | would
cite the -- this Court to State v. Gretzler which is cited
in our brief.

But on the record before this Court and on

the --

QUESTION: You'd cite State v. Getzler to the
Court .

MS. NAPOLI TANO. Yes. It's in our brief, Your
Honor. It's an Arizona Supreme Court case.

But | would also add that in this case, based on
the trial transcript and the sentencing hearing
transcript, which are part of the joint appendi x before
the Court, it's very clear that the reason M. Magoch was

killed was because he unfortunately was the driver of an
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arnored car that M. Ring decided to rob.

QUESTION: | -- | agree when you say sentencing
transcript, but what about just the guilt phase
transcript? Wuld you make the sanme -- the sanme --

MS. NAPOLI TANO:  Yes, | would, Your Honor

QUESTION: -- draw the sane concl usion?

MS. NAPOLI TANO:  Yes, Your Honor, and -- and |
think that's why the jury convicted himof armed robbery
and conspiracy to commt arnmed robbery and rendered a
unani nous verdict on the felony nurder portion even though
they didn't render a unani nous verdict on the
preneditated --

QUESTI ON: General Napolitano, will you correct
me if |'mwong about this, but | thought that the proof
at the trial itself didn't even place the defendant at the
scene of the crinme. Certainly he was involved in planning
it. They -- but they didn't even place himat the scene
of the crime at the trial. That didn't conme up until
sentenci ng when the co-defendant testified. So, how could
the jury have nade the finding that he killed for
pecuni ary gain when he wasn't even at the scene?

MS. NAPOLI TANO.  Your Honor, it goes to the fact
that he was at a mninuma major -- nmjor conspirator in a
conspiracy that resulted in the death of an arnored car

driver. The purpose of the conspiracy was to rob the

41

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

arnmored car. The jury, by finding the arnored car

robbery, the -- the nenbership in the conspiracy, and then
t he sentencing court and then later the Arizona Suprene
Court meking the Enmund/ Tison finding inpliedly, if not
explicitly, proved the pecuniary gain issue.

But if there's any question for this Court on
t hat point, and should you be inclined to overrule Walton,
whi ch you should not, that's a matter that always could be
remanded back to the State Supreme Court for further
expl anati on.

QUESTION:  Would you tell nme how one woul d
explain to a citizen that you can't get 5 years added on
to your sentence unless the jury makes the critical
finding, but you can be put to death with the judge making
the critical finding?

MS. NAPOLI TANO: Because, Your Honor, the -- the
difference is what is the source of the punishnment. \Were
does it come fron? What is the source of the sentencing
at issue? And in the prior situation, in a -- in a non-
death penalty case, what the Court has been doi ng and what
Apprendi does is expand the range of the jury trial. But
what the Court has not done is expand the Ei ghth Amendnent
protections that it -- that it incorporated onto the
original elenments of first degree nmurder for death penalty

cases and say not only are these Eighth Amendnent issues,
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now we're going to even transfer it further and make them
Si xth Amendnent issues. And -- and the inplications are
| ar ge.

QUESTION: It seens to me that you're making a
novel application of the principle we've repeated several
tinmes, that death is different.

MS. NAPOLI TANOG: Death is different.

QUESTI ON:  Yes.

MS. NAPOLI TANOG: | nean, there's no doubt about
it, Your Honor. And -- and your jurisprudence has said
that. But, you know, you don't have this kind of
el aborate sentencing procedure in a non-death case either.
| mean, this is all driven by -- by Furman and all of
Furman's progeny to make sure that we are getting the
ri ght defendants and i nposing the right penalty on those
defendants. And that's an Ei ghth Amendnent issue and has
not been, by this Court, expanded to the Sixth Amendnent.

And -- and again, if this Court were to overrule
Wal ton and reopen all of the cases in Arizona, at |east
that are on direct review and in the other States, it's
hard to i magi ne how you then would not al so have to
overrule Clenmons, Hildwi n, Poland, all the cases we've
cited to the Court before, because they all recognize and
state that these cases are different and that there is a

separate rule for the judge in these kinds of cases.

43

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

QUESTION: The -- the difference obviously is
that, of course, it's different. I1t's worse, not better.
So, the obvious argunment is that if you're going to insist
that a jury find a fact that could enhance a sentence from
10 years to 15, surely a jury, when you' re under the
Ei ght h Amendnment or the Sixth Amendnment, should find the

fact that could enhance the sentence fromlife in prison

to death. | nean, | think that's what it's --
MS. NAPOLI TANO. Well, | think that's --
QUESTION:  -- is the underlying point here.
MS. NAPOLI TANO. | think that's petitioner's
basic argunment, and -- and our response is it's nore

conplicated than that. That doesn't really answer the
question because in the death penalty world, the case |aw
is different, the tradition is different. This is all a
creation of Suprene Court precedent, really not of the
common |aw as it cane down through colonial tinmes. And
what is going on here are additional protections for a
def endant, not fewer protections for a defendant.

And remenber, in this case, you know, if you
just took the -- the literal |anguage of Apprendi and --
and didn't go beneath it, and you took the literal
| anguage of the Arizona first degree nurder statute, the
maxi mum penalty under the statute is death, and the judge

is sinply making a choice between life or death. And the
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jury's verdict authorizes the judge to go forward and
enter into that sentencing proceeding. And that is a
procedure that this Court has enbraced, upheld, and
specifically said does not violate the Sixth Amendnent.

QUESTI ON:  Woul d you comment on your opponent's
suggestion that that would apply to other statutes |ike
the drug statute? The maxi mum penalty under the sane
statute is life in prison and so forth, but neverthel ess,
Apprendi applies. O Apprendi itself -- supposing the two
-- instead of two statutes, there had been one. Wuld
t hat have made a difference?

MS. NAPOLI TANO. You know, in the statutory
anal ysis that Apprendi suggests, part of that analysis is
you have to | ook at each statute and how it was
constructed and so forth. | don't know whet her
automatically it would apply because, again, as |'ve made
t he argunent today, the Ei ghth Anendment death penalty
cases just are different.

But, again, if you overrule Walton, it -- it is
hard to i magi ne how any judge would have the authority
under the Sixth Anmendnment to find any kind of fact that
woul d be used to enhance a sentence. And if that's what
Apprendi is supposed to nean, that's a very, very broad
ruling.

QUESTION: To -- to enhance a sentence beyond
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t hat which was otherw se authorized by law by the jury's
verdict.

MS. NAPOLI TANO: Well, or enhance a sentence
beyond the presunptive sentence, because what's the
di fference between a sentence authorized and a presunptive
sentence set forth in either guidelines or in |egislation?
We're cutting very fine hairs here.

And | think the ultimte question is, what is
the role of a jury? Was that jury's role enbraced by
Arizona? Yes. Didthe role of the jury in this case
change at any tinme fromwhat it was pre-Furman to post-
Furman? No. Did the jury in this case know it was a
death case? Yes. Did the defendant know it was a death
case? Yes. Everyone knew it was a death case. There's
no surprise. There's no adding on at the end, oh, by the
way, we're going to ask for an additional 10- to 20-year
enhancenent |ike they did in Apprendi or an additional 10-
year enhancenment as in Jones. None of that happened.

This was a death case fromthe beginning and it should be
a death case now.

Thank you, Your Honors.

QUESTI ON: Thank you, General Napolitano.

M. Hurwitz, you have 4 m nutes remaining.

REBUTTAL ARGUMENT OF ANDREW D. HURW TZ

ON BEHALF OF THE PETI TI ONER
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QUESTION: M. Hurwitz, would you address the
guestion that General Napolitano made about this is an
Ei ght h Amendment requirenment, not a Sixth Amendnment
requi renent, and that's a huge difference?

MR HURWTZ: | -- 1 will, Justice G nsburg. It
seens to ne that the State's position is that when a fact
is required by State law at the policy whim of |egislators
in order to inpose the maxi mum puni shnent all owed by | aw,
that fact gets Sixth Amendnent protection. But when a
fact is required by the Constitution or by decisions of
this Court, that it somehow obtains |ess Sixth Amendment
protection. | would suggest there is no basis in the
jurisprudence of this Court for that kind of concl usion.

What the Attorney General seens to be saying to
you today are two things. First, the State doesn't |ike
Apprendi. Hence, the distinction between facts that we
added in order to inpose sentences and facts that were
el ements of the crinme. But | suggest that problem was
sol ved in Apprendi.

The separate question is whether or not, as
Justice Stevens put it, death is so different as to
require a different rule than in Apprendi. And | would
suggest that the purpose of the Sixth Anmendment here, the
protection of the right to jury trial, applies with no

| ess force under a circunstance where the enhanced
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sentence may be fromlife to death than under a
circunst ance where the enhanced sentence may be from 10
years to 12 years.

It may well be true that this Court's Eighth
Amendnent jurisprudence is unique, but in the context of
the Sixth Amendnent, in the context of the facts necessary
and specified by State law, in order to allow the maxi mum
puni shnment allowed by |aw, there should not be an Ei ghth
Amendnent excepti on.

The State has chosen to nake specific facts
necessary for the inposition of the ultimte sentence, and
when the State chooses to do so, whether it chooses to do
so because it nerely thinks it's a good idea or it chooses
to do so because the Constitution of the United States
requires it to do so, the sane Sixth Amendment principle
ought to obtain. And that Sixth Amendnment principle is
that you're entitled to have the jury find those facts.

Wth respect to the question Justice Breyer
asked -- and | think as clarified, it's inportant to note,
the second issue is really an Ei ghth Amendnent issue, and
t hat Ei ghth Amendnent issue is not one that we -- that we
urge in this case. But even if you don't urge that Eighth
Amendnent issue, the underlying Sixth Amendnent issue
strikes us as precisely the sane. And therefore, you may

have a system under which a judge can do this ultimte
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wei ghing, this ultimate discretionary decision at the
second | evel of whether this is a particular penalty
that's appropriate for this defendant. But the State's
narrow ng, the State's choosing of factors and putting
themin its law and saying to the defendant, this is a
fact that nust be found before you can receive this
maxi mum sentence, is a Sixth Amendnent point.

One final point. Wth respect to notice, this
is plainly not a notice case. | don't believe Apprendi
woul d have conme out a single bit differently if, before
his trial, M. Apprendi was told you' re going to be tried
on the firearns charge and at the end of the charge, the
judge is going to determ ne whether there's raci al
motivation and he's going to give you an additional
sentence. Apprendi was not about notice. This case is
not about notice.

This case is, however about that central Sixth
Amendnment point, and I would suggest to the Court that try
as you mght, unless you sinply say in the end we're going
to have a different rule for capital punishnment, you can't
di stinguish the issues in this case and the underlying
Si xth Amendnent principle fromthe principles in Apprendi.
And for that reason, we suggest that this case is
controll ed by Apprendi and that the sentence of death

i nposed on this petitioner was inappropriate under the
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Si xt h Amendnent .

CHI EF JUSTI CE REHNQUI ST: Thank you, M.
Hurw t z.

The case is submtted.

(Wher eupon, at 12:00 p.m, the case in the

above-entitled matter was submtted.)
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