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PROCEEDI NGS
(10:17 a.m)

CHI EF JUSTI CE REHNQUI ST: W' Il hear argunent
now i n Nunmber 99-1848, Buckhannon Board and Care Hone v.
The West Virginia Departnent of Health and Human
Resour ces.

M. Arceneaux.

ORAL ARGUMENT OF WEBSTER J. ARCENEAUX, I11
ON BEHALF OF THE PETI TI ONERS

MR, ARCENEAUX: M. Chief Justice, and may it
pl ease the Court:

This case presents a sinple issue, whether the
Fourth Grcuit's decision in this case that a party is not
a prevailing party unless they obtain a judgnent, consent
decree, or settlenent is in accordance with this Court's
prior decisions and the intent of Congress in establishing
the term prevailing party, in the Cvil R ghts Attorneys
Fees Award Act of 1976, commonly referred to as section
1988, and the two statutes at issue in this case, the Fair
Housi ng Arendnents Act, and the Anericans Wth
Disabilities Act.

VWhen Congress enacted all three of these fee-
shifting statutes, it did not condition an award of fees
only upon the result of a judgnent, consent decree, or
settlenent. |In fact, nowhere in these --
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QUESTION: Wl l, the language of the statutes in

each case, does it not, refers to prevailing party?
MR ARCENEAUX: Yes, Your Honor, it does.
QUESTION: So we do have to be satisfied that
the person seeking fees is a prevailing party.
MR, ARCENEAUX: Absol utely.
QUESTION: And how is that to be determ ned

where the case is dism ssed as noot ?

MR ARCENEAUX: Well, | think in that situation
we have a declaration that the case is nbot, so -- in this
particul ar case we had that as well -- and then we can

| ook and see under what is known as the catal yst theory,

whet her that | awsuit caused the defendant to act to render

that suit noot.
QUESTION: | would have thought the | anguage,
prevailing party, suggests sonething el se, that there

ought to be sone nom nal damages, or sone judgnent, or

some indication that the person seeking fees did, in fact,

prevail in a judicial proceeding.

MR, ARCENEAUX: If we look just to the word,
prevail, | believe it is a broad word, and this is ny
point. Congress didn't say prevail by judgnment, consent
decree, or settlenent, Congress said prevail, and

bel i eve that --

QUESTION: But the term prevailing party, has a
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pretty well-established nmeaning in the aw, doesn't it?
It nmeans you prevailed by getting sonething in a | awsuit.

MR, ARCENEAUX: Yes, and | think that's a fine
way to put it. If | sued sonmeone for damages | think is
an easy way to put it, if |I sue themfor $50,000, and they
hand me $50, 000 and say, go dismiss this lawsuit, | don't
have a judgment, | don't have a consent decree, | don't
have a settlenent, but | have the $50, 000.

QUESTION: But that's not the way | awsuits are
ordinarily settled. |[|f soneone sues you for $50, 000, you
will probably pay it, but you'll get a stipulation and
order dismssing the thing. It will be a matter of court
record --

MR, ARCENEAUX: That's correct.

QUESTION: -- that it was dism ssed not because
of noot ness but because you're paid.

MR, ARCENEAUX: That's right, but -- and that's
the sane thing in this situation, where, when | sue
sonmebody and | say, don't shut down my home, don't throw
the residents out of the hone, and they say, okay, we
won't do that, now, | don't have a judgnent, consent
decree, or settlenent, but | have the same effect, the
sane result as if they had handed ne the $50, 000.

QUESTION:  But that's not what the statute says.
It says you have to be a prevailing party, and | think
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prevailing obviously nmeans prevailing in the |lawsuit,

not -- it doesn't say the happy party, you know, the party
who goes away smiling. It says the prevailing party. |
think it nmeans prevailing in the litigation, and to
prevail in the litigation there has to be sonething that
ties the result to the litigation, it seenms to nme --

MR, ARCENEAUX: And --

QUESTION:  -- other than sinply, it cane out the
way the plaintiff would have |iked.

MR, ARCENEAUX: And that is one of the factors
that is | ooked at, whether there is a causal relationship
bet ween --

QUESTI ON: But you woul d have to establish it.
It's not just a factor. You would have to show --

MR, ARCENEAUX: Absol utely.

QUESTION: -- that the litigation caused the
result, caused, in this case, the hones to remai n open
even though they didn't have the --

MR, ARCENEAUX: Absolutely, and that is what we
intend to do. W were not given our day in court, so to
speak, because we were not allowed to proceed with any
factual devel opment of that, but we think that we have a
very strong case, and we will absolutely be able to
establish the causal relationship

QUESTION:  Al'l right, suppose | sue ny next-
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door nei ghbor for meking |oud nusic at night and keepi ng
me awake, all right. He turns off the nusic, and | drop
the lawsuit. Why am | the prevailing party? | nean, we
both -- everybody agrees on the facts. | got exactly what
| wanted, but also there is no piece of paper in the suit
that says anything. Al it says is, the suit is dropped.

Now, | think the Chief Justice and Justice
O Connor and | wanted to know why that's a prevailing
party within the meaning of the word prevailing in this
statute. Nobody doubts you got what you wanted, but why
is that sufficient?

MR, ARCENEAUX: Wen you |l ook to the prior
decisions of this Court, the definition of prevailing
party under the cases has been, they personally achieve
some of the benefits they sought in bringing the suit.
Their | awsuit conpletely changed the defendant's behavi or
towards the plaintiffs, and in this case and in your
exanpl e --

QUESTION:  And those are cases in which there
was no piece of paper saying anythi ng?

MR ARCENEAUX: Sonetinmes there are settlenent
agreenents --

QUESTION:  No, but the questionis, is there a
case which, the person got just what he wanted, but there
is no piece of paper saying anything in the lawsuit. Al

7
ALDERSON REPORTI NG COVPANY, | NC
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQN, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N o o A W N PP

N N N N N N R R R R R B R R R R
o A W N P O © © N O o A W N P O

there is, is that the plaintiff dropped it.

MR, ARCENEAUX: Right. | nean, this is a case
of first inpression. There's not been a case fromthis
Court.

QUESTION: Al right.

MR, ARCENEAUX: There are obvi ously nunerous
cases in the courts of appeals.

QUESTION:  Then we're back to ny question. Wy,
given this statute, is the word prevailing party here to
be interpreted to nean you are a prevailing party, even

t hough there is no piece of paper saying anything in the

lawsui t --

MR ARCENEAUX: Right.

QUESTION:  -- but for a piece of paper that
says, | termnate the lawsuit?

MR ARCENEAUX: Two reasons.

QUESTION:  That's the basic question --

MR ARCENEAUX:  Yes.

QUESTION: -- in the case, and | want to hear
your answer .

MR, ARCENEAUX: Two reasons. First, because
think it's consistent with the nmeaning of the word,
prevail, which can al so nmean persuade, induce, or
i nfl uence another to act, and second, because | believe
that's what Congress intended.
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VWen one | ooks at the House report, for
instance, it says simlarly, after a conplaint is filed,

t he defendant nmight voluntarily cease the unlawfu
practice. A court mght still award fees, even though it
may conclude as a matter of equity that no formal relief
such as injunction is needed, and the |egislature then
cites to the decision of Parhamv. Southwestern Bel

Tel ephone Conpany.

QUESTION:  |'m sure every Menber of Congress
read that case. They ran to their library and | ooked up
that case. You really think that anybody who voted for
that bill had the slightest idea what that case hel d?

MR ARCENEAUX: | think that that --

QUESTI ON: How many peopl e do you think knew
what that case held? Two? You think -- | think two would
be an extravagant nunber.

MR ARCENEAUX: | think that it is consistent --

QUESTION:  There is a presunption that we follow
t hat the Congresspeopl e know what the lawis, isn't there?

MR ARCENEAUX:  Yes.

QUESTION: W said that in some of our opinions.

MR, ARCENEAUX:  Yes.

QUESTI ON:  Cannon, for exanple.

MR, ARCENEAUX: Yes, and | think that had
they --
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QUESTI ON: Do they know what the court of
appeal s law is? They know what the court of -- |ower
courts have been hol ding as opposed to what this Court has
hel d?

QUESTI ON:  The Marr case was a Suprene Court
case, wasn't it?

MR ARCENEAUX: Yes, and this was section 1988.
where this Court had said in Alyeska that we were not
going to have attorney's fee award under what was called
the Private Attorney Ceneral, and so Congress intended to
have these type of civil rights lawsuits filed, and they
wanted to encourage these type of lawsuits. That's what
t he | anguage says, and this is what is under the
di scussion of prevailing party, and so the issue is, is
t hat what Congress intended, we think that you can | ook to
the legislative history and to the plain neaning of the
terns, prevailing party, and say that yes, that is what is
i ntended here.

QUESTION: M. Arceneaux, in the event of
anbiguity, | amreluctant to read a termin a way that's
going to get courts into areas that it's very difficult
for themto maneuver in.

In the present case, you want the opportunity to
denonstrate bel ow that an act of legislation, right -- |
mean, what happened was that the | aw was changed.
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MR ARCENEAUX:  Yes.

QUESTION:  And you want to show that the
| egi sl ators who change the |aw were notivated by this
lawsuit. This is a very peculiar area for courts to be
functioning in, to try to figure out what pronpted
| egislators to enact a particul ar |aw

I mean, would it be enough to be a catal yst, for
exanple, if one legislator found out about this | awsuit
and said, why, that's outrageous, that the | aw shoul d be
that way. In other words, they weren't worried about
| osing noney. Al they were worried about is, all the
lawsuit did was bring to their attention a disposition
that seenmed to them outrageous, and so they said, let's

change the law. Is that enough to be a catal yst?

MR, ARCENEAUX: | do not think that we have to
make that inquiry, Your Honor. | think that while --
QUESTION:  Well, I'm happy to hear that.

MR ARCENEAUX:  Yes.
QUESTION: But 1'd like to know why.
MR, ARCENEAUX: And | will tell you,
Your Honor, because West Virginia is unique. It is unlike
the Federal Covernnent or nost States in that
adm ni strative agencies cannot promul gate regul ations. W
don't think that the inquiry in this case, the facts rule
i nvestigation that we're trying to establish here, wll
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i nvol ve the | egislature whatsoever. Certainly we have no
intent, as one of the am ci suggests, that we need to go
out and depose legislators. This is not going to be an

i nquiry about a legislative activity.

QUESTION:  What will you do? How will you prove

MR, ARCENEAUX: We think that we have an
overwhel m ngly strong case, because what happened here, we
took the deposition of the State fire marshal in March of
1997. He said that it was absolutely inpossible for the
State of West Virginia to adopt this rule. Six to eight
weeks |l ater, he changed his mnd. He nmade the decision to
promul gate the rules and change the rules as we were
requesting in the lawsuit. Wat happened in that interin®
W took the deposition of Dr. Bernard Levin, who was the
expert who expl ai ned how the States had all abandoned the
position that he was taking.

QUESTI ON:  But he had no authority to change the
rules. It had to be done by the |egislature.

MR, ARCENEAUX: But he had to initiate the
process.

QUESTION:  You said, | thought, that you
woul dn't have to deal with the legislature at all, but
here it had to be passed by the |egislature.

MR, ARCENEAUX: That's correct, but we don't
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believe that in | ooking at the causation anal ysis we need
to look at what the legislature did. It is not the
| egi sl ature that made the decision to change the rule.

QUESTION:  Well, I'mamazed that you say that.

I woul d have thought that anything the |egislature
enacted, you would say the | egislature nmade a decision to
enact it. Do you think not?

MR, ARCENEAUX: Cearly they did, Your Honor

QUESTI ON:  Okay, well, how do you get fromthe
fire marshal's change of mnd to the |legislature's
legislation? Wat's the interimstep?

MR, ARCENEAUX: The uni que process of the
rul emaki ng process that's in West Virginia. These rules
are just all batched. Hundreds of agencies all --

QUESTION:  Just tell me what -- tell us what
happened in this case. Wat happened? Wat did the fire
mar shal do?

MR, ARCENEAUX: And all of the exhibits that are
attached to our notion for attorney's fees has this al
docunmented in it.

QUESTI ON: Okay, but we want to know here and
now.

MR, ARCENEAUX: Yes. The fire marshal changed
his mnd, nade a decision to promul gate these new rul es.
He has to go to the fire comm ssion and then the fire
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conmi ssion presents it to the |egislature.

QUESTION: Well, is that what he did?

MR, ARCENEAUX:  Yes.

QUESTION: Did he go to the fire conm ssion and
said, | want to change these rul es?

MR ARCENEAUX: Yes.

QUESTION:  And the fire comm ssion says, we
agree, we will change these rul es?

MR ARCENEAUX: Yes.

QUESTION:  And the fire conm ssion then did
what ?

MR, ARCENEAUX: Then the fire conm ssion has to

promul gate the new rules, and then they submt themto the

| egi sl ature.

QUESTI ON: And what --

MR, ARCENEAUX: There's a special conmttee.

QUESTI ON:  Was the legislation that was passed
in effect the verbati menbodi mrent of what the fire
conmi ssi on proposed?

MR, ARCENEAUX: | believe that to be the case,
and that is why | referred to the legislature in this
process as nerely a rubber stanp.

QUESTION:  Now, do you think the fire
conmi ssi oner changed his m nd because he was afraid of
losing the lawsuit, or because he was persuaded that it
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was a good idea?

MR, ARCENEAUX: We think he was notivated by the
l awsui t.

QUESTION:  Can you prove that? |Is there any
possi bl e way of proving it?

MR, ARCENEAUX: Well, as sone of the courts have
noted -- | don't know what is in his mnd

QUESTI ON:  Exactly. That's the problem

MR ARCENEAUX: Yes.

QUESTION:  What if your lawsuit -- what if he
had nothing to do with the lawsuit. It nmay be against his
agency, but he happens to read about the lawsuit in the
paper and he says, this -- what, this is an outrageous
thing. You nmean, that's what our rules say? And then
notivated by your |awsuit, okay, he does the sane thing
you said he's done here and gets the rul e changed. Does
t hat make your case a catalyst? | guess it does, in a
sense.

MR, ARCENEAUX: Well, we have two distinctions
that | would draw. One is, he knew about the case, and he
was deposed in the case. He was active. He attended
every deposition, so it's not like he's sitting back in
his office, okay, and the -- 1've lost ny second point,
but also there is this intervening deposition of our
expert that he's in attendance and he hears what they have
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to say.

Unli ke the regular --

QUESTION:  Instead of reading it in the paper
I mean, what difference would that -- | don't see what

difference it nakes.

VMR, ARCENEAUX: Well, nost of the cases that
I've seen where they talk about the legislature -- and
there are sonme cases that are sinple. Some cases they
have found, and it's right there in the |legislative
history, they enacted this provision -- Paris is an
exanpl e, where they say in the legislative history, we
don't have docunented | egislative history. Wat we're
saying is, there should not be a per se rule just when the
| egi slature acts that we cannot then present our evidence.

The second thing is, unlike a ot of the
| egi sl ative cases, when they tal k about the |egislative
cases they tal k about intervening causation, that here is
some third party that has taken the |awsuit away, the
| egi sl ature has acted.

We don't believe there's any intervening
causation here, because we were suing the fire conm ssion
and the fire marshal, and they're the ones that nmade the
deci sion to change this.

QUESTION: Do you rely at all on your warding
off the cease and desi st order?
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MR, ARCENEAUX: Yes.

QUESTI ON:  Which, if you had done nothing woul d
have surely foll owed, and then you woul d have been the
obj ect of an adverse judgnent.

MR, ARCENEAUX: Yes, and we believe that we
prevailed. W were under cease and desist orders, and the
hones were going to be shut down, and all the residents
were going to be thrown out, and we presented expert
testinmony -- these were clients that were 102 years ol d,
and that they could suffer transfer trauma just by the
very act of them being noved into another hone. W went
inona TRO W were able to obtain an agreed order
That agreed order remmined in place for the duration of
the litigation, and no one was ever thrown out of the
home. The honmes were never shut down.

QUESTION: Wl |, ny goodness, you don't becone a
prevailing party by getting a prelimnary order just
| eaving the status quo in effect while the case is being
adjudicated. | nean, is that all it takes to prevail?

MR, ARCENEAUX: We think that it is part. W
understand that it was only a interimrelief.

QUESTION: Does it matter to your case whether
the fire -- whatever it is, the fire marshal's judgment,
or for that matter the legislature' s judgnent, was based
on the fact that they thought the | aw was outrageous, as
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distinct fromthe fact that they nay not have wanted to
take a hit by losing this case? Does it matter one way or
t he ot her?

MR ARCENEAUX: Well, we think that our |awsuit
brought that to their attention.

QUESTION:  But that's not my question. Does it
matter, on your theory --

MR, ARCENEAUX: | think we have to show --

QUESTION:  -- whether they sinply said, we're
suddenly aware of the law and we think it's bad and it
ought to be changed, or on the other hand they say, we
think the lawis great, but we don't want to lose this
awsuit, so we're going to change the law? Does it matter
to your case?

MR ARCENEAUX: | think that it would relate to
the causal relationship. W do recognize that we woul d
have to establish a causal relationship, so in your one we
may not be able to do so.

QUESTION:  But why isn't --

MR ARCENEAUX:  Your Honor --

QUESTION:  Why isn't -- each case why isn't

there a causal relationship? That's what | don't

understand. | think he's trying to help you, in other
words. | don't think you realize that.
QUESTION: | really was.
18
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(Laughter.)

MR, ARCENEAUX: Maybe |I'm --

QUESTION: I'mw th you. I think he was trying
to hurt you.

(Laughter.)

MR, ARCENEAUX: Maybe | was just distracted by
the light. 1 was going to --

QUESTION: Isn't there causation in either case?

MR ARCENEAUX: Yes.

QUESTI ON: The one cause, the lawsuit brings it
to the attention, but for the lawsuit it would not have
conme to the attention, it wouldn't have been changed.

In the other case, there's a different chain of
causation, but it's still the same causation. They say,
in order to avoid losing, we get rid of the lawsuit. |Is
causation in each case?

MR ARCENEAUX: Yes, | agree.

QUESTI ON: Then why not, just readi ng about it
in the papers, the legislators read about this [awsuit,
and but for this |lawsuit they woul d never have known about
this outrageous |law, and that's enough, right?

MR ARCENEAUX: Yes. W think --

QUESTION:  The fire marshal had nothing to do
with it. He never ran to the legislature. They just read
about it in the paper.
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MR, ARCENEAUX: That would be a different case

QUESTION: | know it would be a different case,
but why would it be different as far as your claimis
concer ned?

MR, ARCENEAUX: We think as |ong as we have the
opportunity to establish causation we should be able to do
Sso.

QUESTION:  And that's causation. They would not
have known about this thing except, because of your
lawsuit, it gets in the papers. They read about it, they
think, gee, that's a stupid law, let's change it.

MR, ARCENEAUX:  Your Honor, may | reserve the
remai nder of nmy time for rebuttal ?

QUESTION:  Very well, M. Arceneaux.

Ms. Brinkmann, we'll hear from you.

ORAL ARGUMENT OF BETH S. BRI NKMANN
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPCORTI NG THE PETI TI ONERS

M5. BRINKMANN: M. Chief Justice, and may it
pl ease the Court:

The categorical rule adopted by the court of
appeal s that allows fees only in a case where there is a
j udgrment, consent decree, or settlenment, is contrary to
the text, history, and purpose of the civil rights fee-
shifting statutes. That rule would deny fees in the nost
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nmeritorious case that directly obtains all of the relief
sought in that case if the defendant on the eve of tria
conplies with the demand wi thout a court order

QUESTION: In this case, was the matter noot as
a matter of Article Ill jurisdiction, so the judge had no
choi ce, or would the judge have had sone discretion to
retain jurisdiction to enter sone sort of declaratory
relief?

M5. BRI NKMANN: It appears, Your Honor, that it
was, in fact, nmoot because of a |egislative change under
this Court's standards in Laidlaw and City of Mesquite
There's such a mnuscule |ikelihood that that | aw woul d be
changed back.

The plaintiff did contest nootness at the tria
court |evel --

QUESTION: | take it the usual rule is that it
must be absolutely clear that the alleged wongful conduct
cannot recur before the case can be dism ssed, is that the
way the rul e works?

V5. BRI NKMANN:  Yes, for nootness, Your Honor.
That's under the Laidlaw case fromlast termand al so the
Cty of Mesquite case, that's correct.

QUESTION:  Could the plaintiff here have asked
for nom nal danages in order to keep the case alive?

V5. BRI NKMANN:  No, Your Honor, because this is
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Ex parte Young case against State officials enforcing a
I aw.

QUESTION:  Ch, okay.

M5. BRINKMANN:  That's often the situation
Al so, there are several statutes that we cite in a
footnote of our brief that limt relief in civil rights
cases to injunctive relief, and those are often the npst
i mportant kinds of cases that the fee-shifting statutes
are intended to get at, where a plaintiff has a
meritorious claimfor injunctive relief to enforce a civi
rights |law, but does not have the nobney to pay an
attorney, and no possibility of a damages relief that
coul d perhaps pay those attorneys' fees.

The court of appeals' categorical rule
under m nes that.

QUESTION: Ms. Brinknmann, what if | were a
menber of the West Virginia |legislature and | know this
suit has been pending for a long tine, and they have hired
very expensive |lawers to sue the State, there's a | ot of
nmoney involved, and | would really -- | think this is a
dunb law that's on the books, and I would really like to
change that |aw, but then the fire marshal conmes to nme and
he says, you know, if you change that law, the State is
going to be liable for mllions of dollars in attorneys
fees, because it will be held that the suit was the
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catal yst for the change, and we'll have to pay all this
money.

Wiy would we want to distort the |egislative
process in West Virginia by making a change in the | aw
that the nenbers of the |egislature think desirable costly
because of the existence of a lawsuit, even though the
State believes it can win the |awsuit?

M5. BRI NKMANN: A couple of --

QUESTION:  They don't think they're going to
| ose. They just say, if we change the | aw because it's a
bad law, we're going to have to pay all this noney in
attorneys' fees.

M5. BRI NKMANN: A coupl e of responses, Your
Honor. First of all, | just want to make clear that, of
course, the catalyst rule does not just apply to
| egi sl ative change, and also a point | want to get to
later that it also applies in settlenents and consent
decree cases, but tal king about the application of that to
a situation in which there is a |legislative change that
would -- the legislature would want to nake as a matter of
policy, there are several approaches that the defendant

has avail abl e.

First of all, the defendant has it within his
control, if they nake that decision promptly, to avoid the
buil d-up of attorneys' fees. Indeed, that's what often
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happens in CGovernment cases. The nobst neritorious of
claimmay cone in. There may be a settlenent within a
week.

QUESTION: | under st and.

M5. BRINKMANN:  In addition to that, the
defendant is able to defend agai nst the causation and the
merits issue in this type of litigation. For exanple, if
the | egi sl ature has another reason, they were already
considering it, policy reasons, the plaintiff will not be
able to establish causation.

QUESTION: Do you have to show, in order to
establish the causation you're tal king about, that the
| egi sl ature made the change because it knew it would | ose
the lawsuit? 1s that a condition, you have to show t hat
the | egislature made the change because it realized that
its law was contrary to Federal |aw?

V5. BRINKMANN:  No. You would have to show t hat
the claimwas not neritless. Qur propositionis --

QUESTION:  Ah, well --

M5. BRI NKMANN:  -- that you would have to show
that the nerit -- that --

QUESTION:  So they could have changed it for a
reason that has nothing to do with their -- with the
| awsuit, except that the lawsuit brought the matter to
their attention, even though they weren't worried about
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losing the |lawsuit.

V5. BRI NKMANN:  That woul d not --

QUESTI ON:  They knew they could win the |awsuit.

V5. BRI NKMANN:  That woul d not establish the
causation requirenent, and I want to --

QUESTION:  Wait, that -- it --

QUESTION:  Why woul dn't it, Ms. Brinkmann?

V5. BRI NKMANN:  Because it woul d not establish
that that change was made as a result of the |awsuit.

There's two aspects of the causation, M. Chief
Justice. There's the causation as a matter of fact, but
then there's also the question nore of a proxi mate
causation, that that change has to be because of the
claim not because of the nuisance value of the |awsuit,
for example. That's why there is -- the | ower courts have
al ways applied the type of frivol ousness standard, and we
suggest it should be a standard where you state a claim
upon which relief could be granted.

And if | could, Your Honor, | want to really
make the point clear that that is the same standard the
courts currently, and have for a long time, applied to
cases involving consent decrees and settlements. There's
no reason to treat this case differently because --

QUESTION: Wl |, except that the statute says,
prevailing party, and it's quite logical, | think, to read
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the term prevailing party, as meaning that you shoul d
have sonething to show fromthe lawsuit itself.

M5. BRI NKMANN:  And you do have sonething to
show in these cases. You obtained the relief that you
sought. In this particular case, you have a law to
enforce, a regulation to enforce --

QUESTION:  Yes, but it's not a part of any
decree.

V5. BRI NKMANN:  No, Your Honor, and in a
settlenent, it is very analogous to a settlenent and a
consent decree.

QUESTI ON:  Yes, but except that a typica
settlenent, you'll get some docunent fromthe court.

M5. BRINKMANN:  But it's sinply a contract, Your
Honor, just as the |law here, a separate |awsuit would have
to be brought to enforce that, in fact, under this Court's
opi nion in Kincannon, it's not even clear there would be a
Federal cause of action to enforce that.

Mor eover, even --

QUESTION:  If you get a settlenent approved by

the court, the court will enforce that settlenent, won't

it?
M5. BRI NKMANN:  As your opinion explains --
QUESTION:  So you really have to prevail. You
have sone judicial power behind that contract. [It's just
26
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a contract, but this is one that the Court is behind.

M5. BRI NKMANN:  But, Your Honor, it depends. |If
the court incorporates that, otherw se you just have a
contract. You have to go prove the validity of that
contract. Here, they have a cease and desi st order that
was pendi ng agai nst them before the lawsuit that can no
| onger be enforced. They have a statute and a regul ation
t hey can enforce.

| also want to point out that in both the
consent decree and settlenent situations, there is no
requi renent of a determnation of any violation of |aw,
any determnation of liability. 1In fact, as this Court
repeatedly has recogni zed, that's one of the notivations
for settlenents, consent decrees, to be able to resolve
the case wi thout an admission of liability.

QUESTION:  Ms. Brinkmann, correct nme if I'm
wong, | think there's a difference between your position
and M. Arceneaux's. As | understood his argunent, it
woul d be enough if the |egislature | earned about this bad
| aw t hrough the lawsuit, and you insist that the
| egi sl ature nmust have changed the | aw because it was
worried about | osing the lawsuit?

MS. BRI NKMANN:  No, Your Honor, |'msorry.

QUESTI ON: No?

M5. BRI NKMANN: | nust have m sspoken
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QUESTI ON:  Okay.

M5. BRI NKMANN: | thought your question to mne
was a situation in which there were other policy reasons
that the legislature had taken into account to change the
law. |If the lawsuit is a factual causation for the
relief, the relief is something that the plaintiff sought,
and if the claimis not nmeritless, that does neet the
standard for --

QUESTION: Even if the legislature just read
about it in the newspapers?

M5. BRINKMANN:  If it --

QUESTION: That's a factual predicate. That's
how they | earned about it, and it was not a neritless
awsuit, and that's all that's needed?

M5. BRINKMANN:  If the |awsuit brought that
about. | have to enphasize --

QUESTION: We'd have to read the Pal zgraf case
in order for this all to work out?

(Laughter.)

V5. BRI NKMANN:  Proxi mate causation does cone to
m nd, Your Honor, when we tal k about the fact that it
cannot be a frivolous or a neritless claim--

QUESTION: But it sounds like but-for causation
not proximate cause, that you're tal king about.

V5. BRI NKMANN: Wl |, | think, Your Honor
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that --

QUESTI ON:  Why woul dn't that enable an astute
| awyer to kind of spot adm nistrative or |egislative
changes in the offing and file sone suit so they can run
in and get sone kind of attorney's fees?

V5. BRI NKMANN:  Your Honor, the |ower courts
have rejected just those types of clainms --

QUESTION:  You don't object to tough causation
requi renments?

M5. BRI NKMANN:  No, Your Honor.

QUESTION: Al right.

V5. BRINKMANN:  We believe that that's the
meani ng of the statute --

QUESTI ON:  And you respect Justice Scalia's
practical point, which I thought was correct, isn't it?

It's a correct point that sonetines the |egislature would

be in just the situation he nentioned. | wonder if that's

neatly counterbal anced by what | would think would be a
worse problemthe other way, nanely, the plaintiff has to
fight to the last ditch, because if -- he can never
settle, because if he doesn't push his nost unreasonable
claim he won't get any attorneys' fees.
M5. BRI NKMANN:  Exactly, Your Honor.
QUESTION:  That also is a practical problem
isn't it?
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M5. BRI NKMANN:  Exactly, Your Honor.
QUESTION: Is it a practical problemalso for

the legislature to be caught in what I'd call a form

settlenent, with a Government departnment? 1've seen a few

of those, and if the only way you get attorneys' fees is

to force the court to enter sonme kind of conpl ex

settlenent decree, is it clear what happens later in State

government? | nean, |'ve seen an awful |ot where the
| egislature feels bound by a settlenment decree of private
parties, with a separate -- do you see ny problen? |
don't know if it's a practical problem but 1'd |like you
to comment on it.

M5. BRINKMANN:  |'m not sure | understand your
guesti on.

QUESTION:  If you recover only if a there's a
pi ece of paper called, settlenment, that nmeans there are
words on a piece of paper --

MS. BRI NKMANN:  Yes.

QUESTION: -- filed in court, those words can
sonetines extend to thousands of pages, and |egislatures
and Governments don't |like to be subject to such decrees.

M5. BRI NKMANN:  That's absolutely correct, and
this is the nost efficient -- may | respond to that --

QUESTION:  No, | think that's enough, M.

Bri nkmann.
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MS. BRI NKMANN:  Thank you, Your Honor
QUESTION: We'll hear fromyou, M. Ceek
ORAL ARGUMENT OF DAVID P. CLEEK
ON BEHALF OF THE RESPONDENTS

MR CLEEK: M. Chief Justice, and may it please
the Court:

Let me say at the outset | want to respond to a
couple of the remarks that have been made in the argunents
by counsel for the United States and al so for the
petitioner's counsel. It was an inaccuracy, and |I'm
certain an inadvertent inaccuracy, by counsel that this is
an Ex parte Young situation where you only have injunctive
relief requested. There was actually a demand in this
case for punitive damages and conpensatory damages, and
that claimwas voluntarily dropped by the plaintiff.

Now, in response to Justice Kennedy's
guestion --

QUESTION: May | just ask for a clarification?
| thought that to the extent that the action was agai nst
the State, it couldn't be brought, you couldn't get
damages. The only thing you could get against the State
was i njunctive relief.

MR, CLEEK: That's right. The damage cl ai ns
woul d have been against the individuals in their persona
capacities.
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QUESTION: And is -- that woul d be rather
strange, wouldn't it, to say these officials, who were
clearly acting in their official capacity in having a fire
code and a cease and desist order, that they were doing
something in their personal capacities?

MR, CLEEK: | believe, Your Honor, that that's
the only way a damage clai mcould have been returned in
this case, in viewof the rule of the El eventh Arendnent,
and nonet hel ess those clainms were made, punitive and
conpensatory damage clainms were made in the origina
conpl ai nt and the anmended conpl ai nt.

| should al so point out to the Court that, with
regard to the issue of the --

QUESTI ON: And on what ground were they
di sm ssed?

MR, CLEEK: They were dism ssed by a voluntary
action of the plaintiff. 1 don't know the notivation for
t hat .

QUESTION:  You hadn't put in a defense to it?

MR, CLEEK: To the damage cl ai ns?

QUESTI ON: Yes.

MR CLEEK: Those had not been addressed, Your
Honor. As a matter of fact, as | recall, with regard to
the discovery in this case, the only people who had been
deposed were two persons fromthe fire conmm ssion, the
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fire marshal and an assistant, and sonme experts.

QUESTION: | mean, an answer. | nean, you said
they made a conplaint that included a request for punitive
damages and conpensatory damages --

MR CLEEK: Yes, Your Honor.

QUESTI ON:  -- against the defendants.

Def endants put an answer in --

MR CLEEK: Yes, ma'am

QUESTION: -- to that clainf

MR CLEEK: Yes, Your Honor.

QUESTION:  And what was the answer?

MR CLEEK: We denied that there was -- it was a
denial that there were any damages due.

QUESTI ON:  On what ground, because this was a
cl ai m about State action.

MR, CLEEK: There was an El eventh Anendnent
defense asserted, but with regard to those damage cl ai ns,
| assunmed, fromreading the conplaint, that they were
against individuals in their personal capacity, otherw se
they couldn't be returnable against the State.

QUESTION: | don't want to deflect you on this,
but to the extent that they were seeking injunctive relief
it was a pure Ex parte Young case?

MR CLEEK: Yes, Your Honor, that's correct, and
et me respond for a nonent about the issue about the
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intrusion into |l egislative prerogative here that this
catal yst theory may engender

M. Arceneaux, the petitioner's counsel, on page
44 and 45 of the initial brief in this case, sets out that
if he is entitled to reviewin front of the district
court, sone theory under the catalyst theory that he's --
he nmotivated by his lawsuit the State to take sone
vol untary action here, he suggests in his initial brief
that the legislative enactnment would be part of his
inquiry.

In his reply brief, for the first time, he
suggests that that's not going to happen, and that it's
going to be an agency issue, and the legislature will not
be addressed. For the first tine in the reply brief we
also find that petitioners have suggested that they
prevai l ed because they got this agreed order. That's
never been a demand to the district court for attorneys
fees in any case.

QUESTION: M. Ceek, M. Arceneaux was queried
ext ensi vel y about sone of the practical problens with his
position. Wat about the practical problenms with yours?
VWat do you do about the agency that is really guilty as
sin, and they're going to lose this case. They know
they're going to lose it, so after dancing the plaintiff
around for several years, causing great expense in
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attorneys' fees, when the case is about to conme up for
judgrment, they just fold, and revise the regulation that's
been under challenge -- don't enter a settlenent, they
just revise the regulation that's under chall enge.

MR CLEEK: There are two neans --

QUESTI ON:  Attorneys' fees payable? No.

MR, CLEEK: Two neans to address that issue,
Your Honor. Firstly, if the district court decides that
the voluntary action that ceases whatever activity there
is --

QUESTI ON: Yes.

MR, CLEEK: -- just enforcenment of this
regul ati on, or whatever, does not noot the case, then you
can proceed to nerits.

QUESTION: Onh, no, it noots the case. That's
why they do it. They do it to noot the case.

MR CLEEK: In that case, that is the one area
in which it would appear that unl ess Congress has approved
the catal yst theory, assumng the catalyst theory is the
only means of addressing that nootness issue, unless
Congress has approved the catal yst theory, there's no
relief there.

QUESTI ON:  Ckay.

QUESTI ON: The probl em goes one step further
doesn't it, because we have indicated that settlenents may
35
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qualify, a settled case may have a prevailing party within
the nmeaning of the rule, and I woul d suppose that if you
prevail in any case in which the settlenent would
otherwi se give the plaintiff the relief that the plaintiff
was seeking, there just won't be any nore settlenents.
There will sinply be the voluntary provision of the
relief, whether it be affirmative, or the cessation of
something the plaintiff is objecting to, and we're not
going to get any nore settlenment cases in instances in
which the plaintiff ends up getting what the plaintiff
want s.

MR, CLEEK: Your Honor, this Court has
recogni zed in Maher and Farrar as well, and also it's
indicated in the legislative history, that settlenents
constitute prevailing party status.

Now, if your question is, if the State or any
governmental body can sinply say, we're going to stop, and
not enter into an enforceable agreenent, is that going to
prevent settlenments? As a matter of judicial policy, of
course, settlenents are preferred. Wuld it cut down on
then? There's the possibility, but | think --

QUESTION: Well, it's not going to cut down on
settlenents in which in effect they in some ways split the
di fference, but when, in fact, you have a case that
traditionally would have resulted in a settlenent, there

36
ALDERSON REPORTI NG COVPANY, | NC
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQN, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N o o A W N PP

N N N N N N R R R R R B R R R R
o A W N P O © © N O o A W N P O

woul d be an orderly process, they'd sign a neither party
docket marking, whatever, and give it to the judge, the
judge woul d approve it, and the defendant agrees in that
kind -- in a settled case to provide exactly what the
plaintiff wants, there'll be no nore settlenents.

So it won't affect the split-the-difference
settlenent, but it will affect the give-them what-they-
ask-for settlenent.

MR CLEEK: It could affect, in candor, a
settl enent where a regulation is involved or where a
policy is involved, because in that case it is arguable
that the governmental body could sinply stop the conduct
and noot the case.

QUESTION: Wl l, how many settlenents are you
aware of that are not split-the-difference settlenents? |
mean, what advantage is there to entering into a
settlenent if you're coughing up everything that the
plaintiff has asked for?

MR CLEEK:  Your Honor --

QUESTION: I n ny experience, at |east, when you
sign a settlenment agreenent you get sonething in exchange
for that settlement agreenment. |If you're just going to
cut and run, just cut and run and save the attorneys' fees
in drafting the settl enment agreemnent.

MR, CLEEK: | have been litigating these cases
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for 27 years, even before the Attorneys' Fees Act, and

have not had the occasion to see any cases where they

weren't --
QUESTION: Well, isn't this such a case?
QUESTION:  You're in such a case.
QUESTION: Isn't this an exanple of that case?
MR, CLEEK: This is an exanple of it --
QUESTION: The State totally abandoned its
posi tion.

MR, CLEEK: Yes. |It's an exanple of the worst
t hat can happen under a circunstance where there's an
argunent, at |east, to be nmade by soneone who suggests
that there was a but-for elenment of the CGovernnent's
action that is related to the | awsuit.

Thi s case that you have before you is the kind
of case that suggests that there ought to be sone ot her
avenue to address a case where sone voluntary action noots
the case. However, if Congress hasn't provided for that,
Justice Stevens, then it doesn't exist and, as the Court
poi nted out earlier, if you connect these fee-shifting
statutes in any action a prevailing party may be entitled
to fees, it has to be within the action. W're talking
here, Your Honor, about a nonparty who takes the action

QUESTION:  Well, if you say -- if we're at that
point, that is, if you agree -- given your answer to
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Justice Scalia | think you do agree that if you | ook at
the practicalities, for every bad thing you can find one
side you can find a bad thing the other side. W can
mat ch exanpl e for exanple. Then you're back to the

| anguage.

Al right, what about the | anguage? Prevailing
party covers their case literally. Then you have Farrar
whi ch favors you. Then you have, | take it, Hewitt, which
uses an exanpl e of where you could recover where there is,
guote, a change in conduct that redresses the plaintiff's
gri evances, and then we have the statutory |egislative
hi story where they define in the House report, prevailing
party, they say, a court should still award fees where,
after a complaint is filed, a defendant m ght voluntarily
cease the unlawful practice.

Al right. Is that it? It seens to nme we now
have t he whol e case, and you have to bal ance the
practicalities and deci de whether you're going to give
credit to that House report. |Is that right?

MR, CLEEK:  Your Honor, you're quite right. The
House report refers to the voluntary cessation of an
unl awful act. Qbviously, if Government quits a |lawfu
act, even if it's accused -- even if the allegation is
it's an inproper act, then attorneys' fees would not be
appropri ate. VWere an unlawful act is used there, this
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Court has repeatedly, from Hanrahan, to Hewitt, to Farrar,
said -- and Hewitt says this as well, by the use of

ordi nary | anguage, prevailing party neans that you nust
get some success on the nerits. The catal yst theory
doesn't provide for that.

QUESTI ON: What about the House report? | took
it that Hewitt and the House report in particular are
t hi nki ng of the case where a conplaint is filed charging X
as unl awful, and before there is an adjudication the
def endant ceases the unlawful practice, and it says in
that instance the Court should still award fees, even
though it concludes that no formal relief is necessary.

Now, as | read that report, | thought it
certainly favors your opponents, and then the question
woul d be whether this Court should credit it. Now, I'm
asking you that because | want to -- you know, | want you
to point out why I"'mwong, if |I'mwong.

MR, CLEEK:  Your Honor, | think that you're
wrong for this reason. The whol e background for 1988, and
of course we're interpreting the two statutes here for
prevailing party considerations based on 1988, the whol e
background for 1988 is Alyeska. The United States
district courts don't have equity power to give attorneys'
fees, so Congress nust explicitly set out what the
paranmeters of that power is and describe, pick who gets
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it. Congress decided in this case prevailing parties got
it.

Now, the House report does refer to informa
relief, but the informal relief, Your Honor, could be a

settlenent. The informal relief could be a consent

decree.

QUESTION:. M. deek, I"'mnot --

QUESTION:  Well, in looking -- right in this,
where it says voluntarily ceasing, | didn't think it was

formal, but then | thought nmany of these statutes were
passed at a tinme where civil rights violations all over
the country were conmon, and many of the statutes were
passed to end wi despread violations of civil rights.

Now, with that in the back of nmy mnd, would I
thi nk that Congress would want plaintiffs to get their
attorneys' fees where they led to the cessation of civi
rights violations? | would think yes. But that's a
general coment, and | want you to respond to that, to
correct me if I'mwong about that.

MR, CLEEK: Al right, sir. Let ne respond in
this manner. The Hewitt case does suggest, particularly
in declaratory judgnment case, that a voluntary change that
affords the relief mght nake the person prevailing in
that circunstance. | believe that Hewitt has to be read
with the other cases that this Court has considered, from
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Hanrahan to Hewitt, and including Hewitt, that say you
must get success on the nerits.

Now, that voluntary change, success on the
nerits, and then we have Texas Teachers v. Garland two
years later that says there nmust be a material alteration
of the legal relationship of the parties, and then Farrar
that says it must be fornmalized in sone fashion, all those
nmust be read together.

If you read Hewitt by itself, it does support an
argunent for the other side. | can't deny that. But
Hewitt nust be read with all of these other
consi derations, and when you read it with all those other
consi derations, it does not support the catalyst --

QUESTION: M. Ceek, I"'mnot a big fan of
attributing a House report to the entire Congress. |
woul d much rather |look to the | anguage of the statute, but
isn"t it -- if you look to the reports, isn't it possible
t hat when whoever wote it was speaki ng about voluntary
cessation of the unlawful conduct, he was talking about
vol untary cessation of conduct acknow edged to be
unl awful , that there's a difference between ceasing it
because oh, yeah, you got us, and we'll -- you know, |
agree that this was wong, and ceasing it because, ny God,
this lawsuit is going to cost us another $2 mllion, it is
sinmply not worth it?
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By the way, |'mnot sure whether that makes the
| awsuit a catalyst or not. It probably does. You know,
there's sonmething to the claim but it's just not worth
fighting it for another 3 years and $2 mllion in fees.
Let's throwin the towel, forget about it, even though
think what we're doing is lawful. | suppose that woul d be
a catal yst.

But can't you read the House reports as neaning
vol untary cessation of conduct acknow edged to be
unl awf ul ?

MR, CLEEK:  Your Honor, | think that you can do
that, and as a matter of fact it makes em nent good sense,
because ot herw se the use of unlawful woul d have been
unnecessary.

QUESTION:  But the dividing Iine that you put
with a settlenent -- now, a settlenent, many of these
settlenents, am| not right, say, | don't admt that | did
one thing wong, but I'msettling this lawsuit, and the
Congress woul d make a distinction between that kind of
settlenent just because it's on a piece of paper filed in
court, where the defendant said, | am paying the plaintiff
out of the goodness of mny heart, but we were never any
wrongdoers. W never violated any law. That counts for
the catal yst, because it's a settlenent, and then to say
if the same exact thing happens, it doesn't count, that
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seens irrational to ne.

MR, CLEEK:  Your Honor, that argunent has been
made by the petitioners and their amci in this case, and
what | think you' re suggesting is, if you have a
settl enent that Congress has recognized and this Court has
recogni zed grants prevailing party status, then if you
have a voluntary act that affords the same sort of relief,
how is that any different.

The difference is this. A settlenent, of
course, clearly, obviously, is tied to a litigation. W
don't need to have district courts decidi ng whet her 52
legislators net by their action --

QUESTION: Well, that neans that the causation
problemis not a problem The causation problemis not a
problem but it doesn't strike it out if thereis -- this
case is difficult because of the |egislative action, but
there are other cases where it's just as clear that the
plaintiff propelled this action on the part of defendant.

MR, CLEEK:  Your Honor, the only way | can
respond to that sensibly is that Congress had the right to
choose. They chose settlenent.

QUESTI ON:  Why coul dn't you respond to it by
sayi ng that where you have a witten settl enent you don't
have to acknowl edge liability because the witten
settlenent is what ties it to the litigation? Where you
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don't have that tie to litigation, the only thing that
could possibly tie it to the litigation is the
acknow edgenent that the litigation was correct.

The acknow edgenent, since you don't have a
witten settlement, that, indeed, our action was unlawfu
and therefore we're going to stop it, at least that ties
it tothe litigation sonehow.

MR, CLEEK: That woul d be correct.

QUESTI ON: Whereas just stopping it, wthout any
acknow edgenent that what you were doi hg was w ong, you
have no idea whether the litigation was what produced it,
or whether the West Virginia |legislature just decided this
was a stupid law, which is frankly what | think it
t hought .

MR, CLEEK:  Your Honor, and let me follow up
that with this comment. |If Congress, when it enacted
1988, understood the difficulties that the courts faced in
controlling their dockets, and congested dockets, if they
understood the difficulties that this catal yst theory
m ght present in this kind of case, where you nay be
having the legislators' motives inquired into, and
depositions of those officials, if Congress understood
that, and if Congress appreci ated those problens as well
as what we have in circuit courts -- we have all sorts of
different requirenents for proving catalyst theory, from

45
ALDERSON REPORTI NG COVPANY, | NC
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQN, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N o o A W N PP

N N N N N N R R R R R B R R R R
o A W N P O © © N O o A W N P O

provocative in the First Grcuit --

QUESTION: May | interrupt you, M. Ceek?
Let's assune there's a special problemwhen you have to
prove it through a legislature, but as | understand your
position, you would take precisely the sane position if
the fire marshal had had the authority on his own to
change the regul ation and just not say anything about it.
You' d still say there's no entitlenment to fees.

MR CLEEK: Yes, | would.

QUESTION:  Isn't that right?

MR CLEEK: Yes, | would, and the reason, Your

Honor, is, that | believe --

QUESTION: So that it is not inportant for us to

deci de whether the legislature has to be invol ved, because

your theory doesn't really depend on | egislative action
It just happens to be what is true of this case.

MR, CLEEK: | think, Your Honor, that the only
reason this Court should address the |egislative
difficulties and the concerns about intrusions into the
notivations of legislators is that that is such an
i mportant issue that if the Court accepts the catalyst
theory that if there's an exception to be made for that
area, then it ought to be nmade, but with regard to your
first question about whether or not, if the fire marsha
had sinply changed the rule and been notivated by the
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| awsuit there would have been recovery, the answer is
still no, because the catalyst theory is not recognized,
in our view, under the prevailing party designation in
1988 or any of the other fee-shifting statutes. It does
not include --

QUESTION:  No, | understand your position. |'m
just suggesting your position really doesn't require a
| egislature to be involved in order to have a valid
objection to the fees, but | don't really get, except you
say we ought to read a |l ot of other cases, what is your
response to the rather clear |anguage in the Hel ns case
that a nmonetary settlenent or a change in conduct that
redresses the plaintiff's grievances, when that occurs,
the plaintiff is deemed to have prevail ed despite the
absence of a formal judgnment in his favor.

| mean, it seens to ne that reads on this case
There's a fact question, of course, but it certainly
doesn't say there's got to be a settlenent. It says,
despite the absence of a formal judgnent, and it doesn't
require a settlement or a change in conduct that redresses
the plaintiff's grievances. You just say we should
abandon t hat | anguage.

MR, CLEEK: No, Your Honor, |I'mnot suggesting
that at all, and I think that | addressed that issue
earlier with --
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QUESTION:  You say read a | ot of other cases and
read it in context, is what your answer is.

MR, CLEEK: That is the only neans that | can
address that |anguage and explain it. That |anguage
suggests that you would prevail if there was a voluntary
change by the defendant in the course of the litigation
The only way that | can respond to that is to suggest what
| suggested to Justice Breyer's question, is that al
t hese cases must be read in context. |If you isolate that
| anguage out, then you have difficulty.

QUESTI ON:  Wasn't that |anguage dicta?

MR CLEEK: It was, Your Honor. It was not
necessary for the resolution of that case.

And let ne say this about Hewitt, and Your
Honor, of course, this is perhaps suggesting hypotheticals
one ought to be entertaining fromthe Court, but if we
took Hewitt out, let's assune that Hewitt never happened,
and you read Hanrahan and Hensl ey and Rhodes and Texas
Teachers and Farrar, there is no support in any of those
cases for the catalyst theory. The only support --

QUESTION: Well, it wasn't at issue. It wasn't
at issue in Farrar. There was a judgnent. There was a
judgnent, but it was just for $1, so anything that Farrar
said woul d have been the clearest dictum because there
was a prevailing party, not by nuch, and there were no
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fees, because the Court said, |I'mnot going to give you
attorneys' fees for a $1 judgnent.
MR CLEEK: That's correct, Your Honor
QUESTION: But there was no doubt that there was
a prevailing party in that case.
MR CLEEK: In fact, this Court found that they
were a prevailing party because even the $1 caused a
change in the legal relationship between the parties,
because the defendant had to pay sonething to the
plaintiff he otherwi se wouldn't have had to pay, but
Farrar still -- and you know, if we have dicta in Hewitt,
and dicta in Farrar, both sides are arguing that they have
some value, but if we ook at Farrar just for the purpose
of establishing what this Court said is a definition of
the paraneters of prevailing party, if we look at it just
for that purpose alone, then I think that the argunent
that we made that it's not consistent with the catal yst
theory is very easily nade and very easily understood.
Now, if the Court was willing to say --
QUESTION:  Well, | thought you accepted that
this Court had said in Friends of the Earth that the
catal yst theory remmi ned an open question and that Farrar
did not deal with it. That's what the Court said in
Friends of the Earth, and | didn't think --
MR CLEEK: Yes.
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QUESTION:  -- you were quarreling with that.
MR CLEEK: [I'mnot quarreling with that. The
| anguage is clear in Friends of the Earth that Farrar was
not a catalyst case, and I'mnot arguing that Farrar was a
catal yst case. What |I'marguing is that Farrar set out
paranmeters for prevailing party which has to be utilized
by this Court and analyzed in any sort of attorneys' fees
matter before the Court.
So we have --
QUESTION:  -- sinply whether or not soneone who
recei ved the nom nal danages a prevailing party?
MR CLEEK: That's correct, Your Honor
QUESTI ON:  Ckay.
MR, CLEEK: And the Court found that they were a
prevailing party --
QUESTI ON:  And t he hol di ng bel ow was that they
were not a prevailing party?
MR CLEEK: That's correct and, of course, the
Court continued to say that under those circunstances,
even to be given that designation was insufficient to
award fees, because there were just sone cases where there
was no entitlenent.
QUESTION:  Refresh ny nenory. In Farrar, did
they affirmor reverse the judgment?
VMR CLEEK: You reversed the |ower court, |
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bel i eve, Your Honor.

QUESTION: We held there was a prevailing party,
but didn't we say there were no fees that were due?

MR CLEEK: That's correct, and | think what the
| ower court had said, that there wasn't prevailing party
status, that's my recollection, and there was sone
difference there. W had -- essentially the | ower court
had found that there were no fees, no entitlenment to fees
and, of course, Farrar found that there were no
entitlenent to fees as well.

If there are no further questions --

QUESTION:  The | ower court found no entitlenent,
why? | don't recall that. Wy did the [ower court find
no entitlenment?

MR CLEEK: It seens to ne, Your Honor, in
Farrar that --

QUESTI ON:  Because not a prevailing party.

MR, CLEEK: Right, that it was just such a --

QUESTION:  And we found no entitlenment because
why? We found it was a prevailing party, but no
entitl enent because of --

QUESTION: Didn't prevail enough

(Laughter.)

QUESTION:  No, we found that they were a
prevailing party but there was nom nal danages, so the
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attorneys' fees were reduced. There were -- the court
awar ded $1 --

MR CLEEK: It was a de minims --

QUESTION: -- and we said it was not because
they were not a prevailing party, but rather that it was
nom nal danages.

MR CLEEK: That's correct.

QUESTI ON: Thank you, M. d eek.

MR, CLEEK: Thank you, Your Honor.

M. Arceneaux, you have 2 m nutes renaining.

REBUTTAL ARGUMENT OF WEBSTER J. ARCENEAUX, 11
ON BEHALF OF THE PETI TI ONERS

MR, ARCENEAUX: Thank you, M. Chief Justice.

M. Ceek was assumi ng a hypothetical. | want
to assume a hypothetical for the Court as well.

Let us assume this Court does not accept the
catal yst theory. This Court is concerned with the issue
of adm nistration of justice, and | amconcerned that if
this Court does not accept the catalyst theory, then the
gane's been shifted we tal ked about that Justice Scalia
poi nted out, where a defendant that m ght be incredibly
guilty on the eve of trial, after the plaintiff has
incurred a | ot of expenses, can nmoot the case out.

On the other hand, there nay be notivation on
the plaintiff's part to start engagi ng i n gamesmanshi p.
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W recogni ze that once we had the consent or the agreed
order, we did not have danages. The home wasn't shut

down, the people weren't thrown out, we had no damages, so
we stipulated to take danages out of it.

Had we known that this rule m ght have junped up
at us, we mght have thought otherw se about the damages
i ssue, so there can be ganmesnmanship on both sides if we
don't have the catal yst theory.

We think -- and one of the points that seens to
get lost, we often talk about this as if the catalyst
theory doesn't exist, but the fact of the matter is, the
catal yst theory has existed. It has been applied for 30
years, and the courts have not had trouble. Wen you | ook
at the cases, the courts are able to apply the causation
test. They are able to deal with these issues.

The district courts are equi pped to make these
deci sions, and they have nade these decisions for 30
years, and we think that the Fourth Grcuit is wong, and
this Court should find, inasnmuch as it did in the Laidl aw
case, that Farrar had no catalytic effect, that the Fourth
Crcuit has msread Farrar, and that we shoul d have our
opportunity, our day in court to present the notion for
attorneys' fees.

CHI EF JUSTI CE REHNQUI ST:  Thank you, M.
Arceneaux. The case is submitted.
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(Whereupon, at 11:12 a.m the case in the above-

entitled matter was subnmtted.)
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