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PROCEEDI NGS

CHI EF JUSTI CE REHNQUI ST: W'l | hear argunent now
in Nunber 00-292, C & L Enterprises v. the Ctizen Band
Pot awat om | ndian Tribe of Olahoma. M. Mashburn.

ORAL ARGUMENT OF JOHN DAVI D MASHBURN
ON BEHALF OF THE PETI TI ONERS

MR. MASHBURN: M. Chief Justice, and may it

pl ease the court:

The Potawat om Indian Tribe on August 25t h,

1993 presented a contract to C & L Enterprises for the
construction of a roof upon a bank building that the tribe
was building off of the reservation.

The contract contained an arbitration provision
specifically adopting the rules of the American
Arbitration Association and al so specifically providing
that the award, the arbitration award in such proceedi ngs,
woul d be enforceabl e by judgnent.

There is no question that the arbitration

agreenent provided that the tribe waived its imunity as
to the Anerican Arbitration Association and its
arbitration proceedings. There is no --

QUESTION:  Well, but it didn't use the magic
phrase. It didn't say waive imunity.

MR. MASHBURN That's correct, Your Honor. And
we believe the standard, that no standard has required
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that it specifically state we waive sovereign imunity.

Rat her they clearly stated we agree to be brought into the
American Arbitration Association and to be subject to
arbitration, a binding arbitration.

They went further than that and they said in the
agreenent we agree that a judgnent nmay be entered upon
t hat .

QUESTION: | under st and.

MR. MASHBURN: And the anbiguity that the
respondent attenpts to raise is regarding which court is
being referred to where the phrase recites any court of
conpetent jurisdiction.

However, we believe that that argunment of
anbiguity fails for four reasons. First, the Anerican
Arbitration Association Rule 47C, which is incorporated by
the very terns of the clause, states that awards under
their procedures may be enforced as a judgenent in any
federal or state court.

The contract itself selects Oklahoma | aw as

governing law in addition to this Court's rulings in
Mescal ero, Gkl ahoma Tax Conmi ssion v. Potawatonm O ganized
Village of Cocky. Al of those saying that when the tribe
goes off the reservation, it is subject to the substantive
| aws of the state.

The third reason is the Tribal Court is not
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menti oned anywhere in the contract. And the fourth reason
is we don't believe the Tribal Court would have had
jurisdiction to even hear this case under the ruling in
Montana v. United States because it is undoubtedly non-

| ndi an not on the reservation.

QUESTION:  But, what if the non-Indian brought
the suit in the Tribal Court? Wy wouldn't it have
jurisdiction?

MR. MASHBURN: Because despite --

QUESTI ON:  You nust be suing on the arbitration
order. It seened to ne you agreed on the objection of
tribal jurisdiction if you brought the suit.

MR. MASHBURN:. We believe that that type of
jurisdiction is in fact subject matter jurisdiction
because under the ruling in Montana v. United States, the
court indicated that tribes don't have jurisdiction to
hear matters unless it's been specifically given to them
by the Constitution or statute.

QUESTION:  But, there's a consensual exception
to Montana too, is there not, where there's a consensual
transacti on between the tribe and a non-Indian?

MR. MASHBURN: Yes, M. Chief Justice. One of
the two exceptions that are carved out under Montana is
for a party that enters into a consensual agreenent.

However, Mbntana doesn't even get to, we
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bel i eve, those exceptions until you find that it's on
reservation activity. Al of the activity discussed in
Montana and in the cases we' ve reviewed foll owi ng that
regard on reservation activity.
QUESTION:  Now, if the very sane clause were in
a contract that your client entered into with a state, do
you think that we woul d have found a waiver of Eleventh
Amendnent i mrunity?
MR. MASHBURN: Yes. But, the question is nore
difficult and if | could explain.
QUESTION: | woul d have thought we woul dn't,
t hat our cases would have said not, that woul dn't be
enough to wai ve sovereign inmunity.
MR. MASHBURN: Under this Court's ruling in
Edel man v. Jordan regardi ng El eventh Anendnent imunity,
the Court stated that the rule is that the waiver, and
again this one applies, as you know, to El eventh Amendnent
immunity fromsuit in federal court, but the courts even
there stated that the ruling regarding whether a provision
wai ves such inmmunity is that it nmust be stated by the nost
express | anguage or by such overwhelmng inplications from
the text as will |eave no roomfor any other reasonable
construction.
And in this situation, under the sane
circunstances, we believe that that standard would find a
6
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wai ver because there is no other reasonable construction
of this clause when you take what the clause incorporates.

And in fact, in this Court's ruling in Port
Aut hority v. Feeney, and subsequently in Kimmel v. Florida
Board of Regents, the Court recognized that the consent
provi sion may | ook to other provisions. |In the Port
Aut hority, it |looked to a venue provision. And in Kimel,
it |ooked for an ADA claim it |ooked to the Fair Label
St andards Act and found- -

QUESTION:  Well, do you concede, M. Mashburn,
that an Indian tribe has the sanme sort of inmunity as the
state under the El eventh Amendnent?

MR. MASHBURN: No, M. Chief Justice, we do not.
We believe that that is peculiar to the states and that
that at the very nost is the highest standard that this
Court should apply and we don't believe that that is
appropriate for an Indian tribe.

QUESTION:  Well, in some ways, Indian tribes
have been given nore inmmunity than states, hasn't that
been the --

MR. MASHBURN: There is sone discussion of that
in the dissenting opinion in Cairo that it appears that
that's what the Court is doing. W don't believe that
that's what the Court intended to do. And certainly, we
don't believe that that's the rule that should be followed
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here.

W believe that the Court should find a waiver
if there is sinply a clear statenent that using the usual
rul es of contract construction that the tribe agreed that
upon a breach it could be brought to court and sued for
t he breach of that contract.

QUESTION: M. Mashburn, as this respects
forei gn sovereigns, Congress in 1988 nmade the specific
provision that if you agreed to an arbitration dispute
settl ement mechanism then you have no imunity. The
Congress did that by statute and doesn't that inply that
when Congress doesn't do it by statute, the imunity
persi sts?

MR. MASHBURN: No, Your Honor, we don't believe
that it does. First of all, we believe that a distinction
has to be drawn. In that instance, Congress was
attenpting to bring some uniformty to a variation of
rul es that had been appli ed.

And in fact, as this Court recited the history of

foreign sovereign inmmunity in the Cairo case, there had
been a nove fromvirtually no immunity to virtually tota
immunity under | believe it was the Tate Letter. And

t hen, shrinking back fromthat, and then applying inplied
consent from comercial operations.

We don't believe that the fact that they acted
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there to specifically provide that as a waiver indicates
where they have not acted that there is no waiver. And in
fact, we believe the Court can take gui dance fromthe
Forei gn Sovereign Imunities Act and from cases | eading up
to that finding waivers fromentering into conmerci al
relations, or in particular arbitration agreenents, and
find that that is within the appropriate policy that the
United States has followed.

QUESTION:  You don't take the position do you,
maybe you do, that any arbitration agreenent necessarily
inplies the waiver of sovereign imunity?

MR. MASHBURN: No, Your Honor, | believe you
have to look to the specific termhere in the arbitration
agr eement .

QUESTION:  You're dealing with this one.

MR. MASHBURN: That's correct. But, as a
general rule, we believe that if the arbitration
agreenent, first of all, if it incorporates rules, as this
one does fromthe American Arbitrati on Association, then
we think it's perfectly appropriate for the Court to | ook
to those rules and the parties are both on notice that
those rules are going to govern the procedures. W also
bel i eve --

QUESTION:  Wel |, the Foreign Sovereign
| munities Act, of course, was just tracking devel opnents
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in international |aw that had generally allowed suit on
comercial transactions by states. Wiy do you think it's
open to us to apply such a rule to the sovereign immunity
of Indian tribes, which we nade up ourselves anyway,
right?

MR. MASHBURN: That's correct, Your Honor. And
it is correct that it was sinply a codification of what
was the enmerging case lawin the field. It certainly is
appropriate for this Court to draw a wai ver rule as
I enient as the Foreign Sovereign Imunity Rule, and
certainly no nore strict than the El eventh Amendnent
Wai ver Rule. And this Court has conplete authority to do
t hat because, as Your Honor has stated, this Court
recognized in Cairo that it is a court created doctrine.
Especially in the context that it tends to inpinge on the
state's rights and be court created, we believe there's
even nore argunent for the Court to nove cautiously in;
certainly in expanding any immunity that has been afforded
to Indian tribes.

QUESTION: M. Mashburn, even if you could --
you' ve agreed the agreenent is saying yes, they agreed for
arbitration. That's explicit right out there that but
they are going to resolve this through arbitration. But,
where do you get tied to that, that the Court to enforce
the arbitration award woul d be a state court? There is no
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explicit agreenent due to that by the tribe, is there?

MR. MASHBURN:  No, Your Honor, we believe that
there is and the reason that there is is because first of
all it adopts the American Arbitration Association rule
whi ch says the award may be enforced in state or federal
court.

Secondly, it adopts Oklahoma's Arbitration Act,
whi ch says that the award nay be enforced in any court of
the state. And we believe when you conbine that with the
fact that, in our opinion, the Tribal Court would have had
jurisdiction, there is no anbiguity that the court that is
bei ng selected is not the Tribal Court.

So, the only other alternative would be to argue
that the term that the provision was nmeani ngl ess and t hat
it was selecting no court. But, we don't even believe
that that argument hol ds water because the parties had
adopted Ckl ahona | aw specifically. The parties have
adopted the Anmerican Arbitration Association rul es.

And under both of those bodies of law, the forum
is either, you know, froma state court or a federa
court, not the Tribal Court.

QUESTION:  The reason that the Tribal Court
woul d not have had jurisdictionis --

MR. MASHBURN: Because under the Court's ruling
in Montana v. United States, the Court indicated that
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unl ess there was specific statute or constitutional
provi sion providing for jurisdiction over civil matters by
the Indian tribe, that it did not have jurisdiction over
non-1ndian of f the reservation.

QUESTION: So, even if, are there, is there a
Tribal Court?

MR. MASHBURN: Yes, Your Honor.

QUESTION:  And has it had any arbitration
pr oceedi ngs?

MR. MASHBURN: Not in this case. No parties --

QUESTI ON:  Have they asserted jurisdiction over
arbitration in other cases?

MR. MASHBURN: |'m not aware of whether they
have or not, Your Honor. No party has attenpted to bring
any action in Tribal Court in this case at any tine.

QUESTION: | wouldn't have thought that the
Mont ana case woul d prohibit a non-Indian from choosing to
resort to Tribal Court jurisdiction. | nean, if your
client wanted to go into Tribal Court to enforce it, |
woul dn't have thought Montana would be a barrier.

That arose in the context of a Tribal Court or a
Tribal plaintiff trying to force a defendant into Triba
Court. Now, that's a different question.
MR. MASHBURN: | agree that's a different
12
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guestion. And if the Court views that as nore a personal
jurisdiction question, then certainly a non-Indian party
could consider it in that court.

QUESTION: Well, is there any indication that
the tribe would waive its imunity in its own court in
this case?

MR. MASHBURN. Well, we believe the waiver would
al so include waiving imunity in the Tribal Court, yes.

QUESTION: Al right. Assune you lose in this
Court on the interpretation of the contract, | take it

that the tribe would say that they're inmune fromsuit in

their owmn court as well. |Is that correct?
MR. MASHBURN: |'m sure that they woul d assert
that they are immune fromsuit in their court. | need to

clarify one matter though for your previous question, Your
Honor .
There is sonme question because the agreenent
i ncorporates the Anerican Arbitration Association rules
and because that makes no reference to bringing an action
to enforce the award in anything other than state and
federal court. | suppose there could be sone question
t here whether they were consenting to suit in their own
court.
However, no party has asserted Tribal Court
jurisdiction here. No party has attenpted to bring any
13
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action in Tribal Court.

QUESTION:  Well, obviously not because you were
going to sue themin state court. But, they say the
words, we agree to be sued in any court neaning any Tri bal
Court. Now, what's the answer to that argunment? You say
they're not able to say that in a contract? Wy not?

You and your client and they could sign a

contract saying we want to be sued in a Tribal Court. |Is
there a Tribal Court? Yes. What happens if they try to
assert immunity in their Tribal Court? You say you signed
a pronmi se here not to by your owmn words. So, what's the
pr obl enf

| nmean, if this were a state, we'd say it neant

any state court. This is a tribe, so they're saying by
analogy it means any Tribal Court. Now, what's the answer
to that? There's a kind of black hole in this case.

MR MASHBURN: If this were a state, we woul d
say that it neant state court because of the El eventh
Amendnent. We do not question that the tribe could have
said you may sue us, but only in Tribal Court.

But, the | anguage of the contract sinply does not
indicate that. The | anguage of the contract, especially
when you incorporate the Anerican Arbitration Association
rules that say state or federal court, certainly does not
indicate that the Tribal Court is going to be the
14
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exclusive court of jurisdiction, if it indicates Tribal
Court at all.

QUESTION: M. Mashburn, you are now retreating
froma position that you started out originally because
you answered Justice O Connor's question if we're tal king
about personal jurisdiction, of course, you can submt to
personal jurisdiction.

But, before that, you were taking a position

about the subject matter jurisdiction of Tribal Courts.
You were saying that parties can't confer subject matter
jurisdiction on the court. And if we follow that
reasoni ng, then your answer to Justice O Connor should
have been no.

These courts are sinply powerless to entertain

the case where one of the litigants is a non-nenber and

t he epi sode and suit occurred off reservation, you started
out, are you abandoni ng that position?

MR. MASHBURN: No, Your Honor, | nay not have
made nyself clear. | was attenpting to respond in the
sense that if that's the way the Court reviewed what's
going on in Mntana as personal jurisdiction, I do not
believe it is. | believe Montana speaks in terns of
subj ect matter jurisdiction.

And | do not retreat fromthe statenent that if
it is subject matter jurisdiction, that in the ordinary
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sense it would not be able to be conferred on the court
sinply by the parties agreeing to it.
And if there are no other questions, | would like
to reserve the bal ance of ny tine.

QUESTION:  Very well, M. Mshburn. M.
Col eman, we'll hear fromyou

ORAL ARGUMENT OF GREGCRY S. COLEMAN
ON BEHALF OF TEXAS, AS AM CUS CURI AE
SUPPORTI NG PETI TI ONER

MR. COLEMAN. Thank you, M. Chief Justice, and
may it please the court:

Respondent waived its imunity fromsuit when it
entered into a contract expressing its willingness to
submit to binding arbitration and judicial confirmation of
the arbitration award in state court.

We think that the test should be with respect to
eval uating a waiver of tribal imunity whether the
contract states a waiver by sufficiently expressed
| anguage or by overwhelm ng inplication fromthe text such
that by applying the traditional rules of construction,
the only reasonable interpretation is that the tribe
intended to subject itself to suit on the contract.

QUESTI ON:  What about a forum sel ection cl ause?
Wul d that conply with your test because you want to know
what that says? But, the standard forum sel ection cl ause?
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MR COLEMAN: | think if the contract otherw se
says we agree to be sued, and there is a forum sel ection
cl ause, that those together certainly would be effective.

QUESTION: But, it's not if it just says in any
di spute between the parties the |aws of the State of New
York will apply? That wouldn't do it?

MR COLEMAN. | don't believe that that woul d do
it, Your Honor.

QUESTION: Whuld this clause have sufficed to
wai ve state sovereign imunity for El eventh Amendnent
purposes if it were state instead of a tribe?

MR COLEMAN: | believe not, Your Honor, for a
couple of different reasons. First of all, the standards
that the states have set for waiving their own immunity
are matters of state |aw and the states have adopted a
vari ety of standards so one can't speak of a uniform
standard of wai ver.

But, nore inportantly, the El eventh Amendnent
developed in a different way. This Court in Chisolmsaid
that the states didn't have imunity fromsuit in federa
court. And it took a separate anendnent to the
Constitution, which now emanates fromthe federa
government to protect the states fromsuit.

It is a federally inposed |limtation on the
federal court's own jurisdiction that emanates. And
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therefore, we believe it is sonewhat separate and apart
fromthe state's own sovereign inmunity with respect to
waiver. Wth that in part --

QUESTI ON:  How about cases that have deli neated
a narrower inmunity for tribes, Indian tribes?

MR COLEMAN: This Court has stated a standard
fromtime with respect to waivers. But, the Court has not
really been in the position of having been asked
specifically what that standard is.

So, the |l anguage from Santa C ara Puebl o has

sinply come forward to the state without really being used
in any specific case and without being tested. And that
is what is at issue today before the Court.

QUESTION:  You're asking us to adopt a rather
confusing body of law. W have one set of standards for
when an Indian tribe is deened to have waived its
sovereign imunity and another for the state and, why
should we do that?

MR. COLEMAN. | think I am asking the Court to
adopt this sanme test, and that is the test set out in
Edel man and repeated in the Atascadero, which is it should
be sufficiently expressed, or by overwhel mi ng inplication
fromthe text --

QUESTI ON: Perhaps | m sunderstood. | thought
you indicated to Justice O Connor that this would be
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insufficient to waive immnity if it were the state that
was i nvol ved.

MR. COLEMAN:. Because the El eventh Amendnent
contains a specific requirenent as to federal court.

QUESTI ON:  Yes, but her question didn't just ask
you about the Eleventh Anendnent. It could be a waiver of
sovereign imunity pursuant in the state's own courts?

MR. COLEMAN. Let ne correct ny answer, Justice
Stevens. | didn't understand it in that way. |If there
were authorization to waive a state's inmunity in this
fashion, then we believe that it could be waived by this
ki nd of |anguage.

QUESTION:  What's the answer then? That they
say the words, this agreenent shall be specifically
enforceable in any court having jurisdiction neans in any
Tribal Court having jurisdiction, and why doesn't it mean
that? So, why -- | nmean that's a possi bl e reading.

What's wong with their argunent?

MR. COLEMAN. We have two basic argunents. One
is that we agree with the petitioner here that the subject
matter of jurisdiction of the Tribal Courts is limted by
Mont ana and by Straight.

And that therefore, because this is a contract
involving off reservation comercial activities, the
Tribal Court's jurisdiction cannot extend to this type of
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activity. And therefore, there could be no expectation by
either party that the arbitration confirmation would be in
Tribal Court.

We al so woul d argue --

QUESTION:  Let e just interrupt you if | nay.
What is it that inposes the [imt on the Tribal Court's
jurisdiction? You tal ked about Montana. |Is it federal

|law, state law or tribal law or all three?

MR COLEMAN: | believe it's federal |aw, Your
Honor .

QUESTION:  The federal |aw prohibits an Indian
tribe fromaccepting -- a Tribal Court from accepting

jurisdiction in a case like this? That's your position?

MR. COLEMAN:  Yes, Your Honor.

QUESTI O\ Thank you.

MR. COLEMAN: The --

QUESTION: Wait a second, |1'd like to get both.
You had a second answer. This is in -- 1 just want to
know what your second answer is.

MR. COLEMAN. Going back to the basic analysis
that this court laid out in Kennecott Copper, it talked
about the fact that state courts are courts of general
jurisdiction. And in our dual system the state courts
are the only courts of general jurisdiction.

And so, with the El eventh Amendnent overl ay,
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there is a question when you say any court of conpetent
jurisdiction that that nmeans state court. But, the Tri bal
Courts thenselves are courts of very limted jurisdiction
and it's not clear that saying any court of conpetent
jurisdiction would ratchet down to the Tribal Court, but
woul d rather continue to apply to the state court,
particularly when the contract is adopting state | aw.

It incorporates the Cklahoma Uniform Arbitration

Act, which defines the only court under that act that can
confirman arbitration award as Gkl ahoma State Court.

QUESTION: It seens rather strange to ne that
they can agree to an arbitration by the Anerican
Arbitration Association, which is a private body, but then
they couldn't further agree that the arbitration would be
enforceable in an Indian Court.

MR. COLEMAN: | think for on reservation
activity, there is probably that ability. But, that
wasn't done in this case and | have not seen a case where
t here has been any agreenent to do that. | certainly
don't think that contractors expect to be brought in to
Tribal Court or to be forced to bring their suits to
confirmin Tribal Court.

QUESTI ON: Now, you say that you don't want us
to get into state court because the arbitrati on agreenent
i ncorporates the State Arbitration Act, which refers to a
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state court of general jurisdiction, right?

MR. COLEMAN: That is one reason

QUESTION:  But, the arbitration agreenent al so
i ncorporates the rules of the Anerican Arbitration
Associ ation, which allows themto get into any state or
federal court. Now, which one of the two do you want to
have been incorporated? Wy should we prefer the one
rather than the other?

MR. COLEMAN. |If you sue --

QUESTION: Do you think they couldn't get into
federal court?

MR. COLEMAN. No. | think that they could, but
not specifically by suing under the Ckl ahoma Arbitration
Act. That would have to be brought under the Federal
Arbitration Act.

But, | think under the rules they could have
gone into either court. They chose Ckl ahoma and t hey
chose to cone under the Cklahoma act.

QUESTION: So, you're not contradicting the
assertion that the rules of the Arerican Arbitration
Associ ation were incorporated, which refer to both state
and federal court?

MR. COLEMAN. Absolutely not, Your Honor. W
agree that they are directly incorporated by the parti es.
In fact, if C & L had attenpted to confirmits award in
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Tribal Court, there could have been an objection that they
had not followed the arbitration rules which were
i ncor porated which they agreed to.
They were bound by those rules as much as the
tribe was and they sinply could not under their agreenent
bring that confirmation action in Tribal Court. That is
why we think under these circunstances that the tribe
waived its imunity as to a confirmation suit in Triba
Court.

And we think also that the United States
di scussion of Finney in its brief suggests that if they
were to view the arbitration agreenent as nore than a
sinple agreenent to arbitrate, but to evaluate the
i ncorporation of those arbitration rules, as was the state
statute in Finney and as this court considered by
reference in Kimmel, that they too would agree that there
has been a sufficient pointing to the court that the
action should be brought in, that this agreenent taken as
a whole and interpreted according to the usual rul es of
construction, clearly indicates the tribe was willing to
subject itself not nerely to suit generally, but also to
suit or nore specifically to suit in Oklahoma State Court
for confirmation of an arbitration award.

QUESTION: M. Col eman, what do you nake of the
argunent that going back even before we get to the
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arbitration clause, that the people who negotiated this
contract had no authority to do so because they didn't
officially represent the business council.

MR. COLEMAN. The state doesn't have a position

on that. But, what we will say is we don't believe that
that is an issue before the Court. It nmay be determ ned
on remand if it's necessary. |If the Court determ nes that

there has been a waiver, that there is a waiver in the
| anguage, certainly the tribe my want to assert that
def ense agai n.

But, it comes up before this Court with the
presunption that authority existed. And certainly, 25 USC
Section 81, which was recently anended, clearly
contenplates that the tribe's will and can waive their
sovereign imunity in the contracts thensel ves.

QUESTION: Was the authority contested in the
Okl ahoma Courts fromwhich this case came to us?

MR COLEMAN. There was an initial assertion.
That is ny understanding. It was asserted, but was not
deci ded.

QUESTI ON: Thank you. Thank you, M. Col eman.
M. Mnnis, we'll hear from you.

ORAL ARGUMENT OF M CHAEL M NNI S
ON BEHALF OF THE RESPONDENT
MR MNNIS: M. Chief Justice, and may it
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pl ease the court:

An arbitration clause is just that, it's an
arbitration clause. It is not a waiver of sovereign
immunity and it's certainly not one by the standards that
this Court has adopted, which is clear and unequi vocal.

QUESTION: Isn't there nore here than a nere
arbitration clause and let ne direct you to the |anguage
that concerns me. I'mquoting it from page of the bl ue
brief, page six. The relevant -- page six on the bl ue
brief. The relevant |anguage in the mddle of the block
guotes is this "The award rendered by the arbitrators”,
| " m ski pping "shall be final and judgnent may be entered
upon it in accordance with applicable law in any court
having jurisdiction thereof”.

That reference to jurisdiction thereof has to
mean jurisdiction to enter judgnent on an arbitration
award. So, it is describing a court by reference to a
certain kind of subject matter jurisdiction that that
court has.

When they agree that in effect they wll
be subject to a court, having that subject matter
jurisdiction, and when they agree that they are subject to
any court having that subject matter jurisdiction, isn't
that a pretty clear waiver and doesn't it go beyond
certainly nerely an agreenent to arbitrate? And doesn't
25
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it go beyond nmerely an agreenent to be subject to a court
wWith jurisdiction or with conpetent jurisdiction? 1lsn't
it pretty darn specific in identifying courts by reference
to a certain subject natter?

MR MNNIS: No, Your Honor

QUESTI O\ Why?

MR MNNS: This | anguage, as we pointed out
before, is boiler plate | anguage in an agreenent, a
standard form agreenent between private parties. The
| anguage there in the arbitration clause is nmerely, closes
the loop. The first part of the loop is we're waiving in
an arbitration clause our right to go in and have a jury
trial on the issue of who has got the damages.

Any contract is presumably enforceable in any
court having jurisdiction thereof. Al this does is close
the | oop and say once your arbitration agreenent, once you
have your arbitration award, it can be enforced in a court
of , any court having jurisdiction.

QUESTION: But, it does --

MR MNNS: Just like the contract could have.

QUESTION: But, it does take it out of the anbit
of those cases that are nmerely considered references to
courts of conpetent jurisdiction in which the reference to
the jurisdiction in those cases is far |ess specific than
it is here. 1Isn't that true?
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MR MNNIS: In the -- you nean in the | anguage
of the courts in the cases that said any court of
conpetent jurisdiction?

QUESTI ON:  Yeah.

MR MNNIS: | think it's just the sane thing.
| think it's said in a different way. | do not agree with
the Justice that the |anguage is interpreted. You have to
go in and construe it as you did when you announced it.

| think this is boiler plate |anguage. It
sinply made it clear --

QUESTI ON:  What does the fact that it's boiler
pl at e | anguage have anything to do with it?

MR MNNIS: Wll, because it has -- what it has
to do with is the intention of the parties to waive
sovereign imunity. And if it's a contract, it's not a
contract tailored any way for a governnment, or any way for
an Indian tribe, you're reading it and it seens like a
party --

QUESTION: Then, the answer is, is it not -- it
isn't a severely specific waiver. | don't see why the
fact that it's boiler plate cuts one way or the other.

MR MNNIS: Well, Your Honor, let ne cite from
-- | nean, M. Chief Justice, let ne cite from Mastrobuono
v Shearson Lehman Hutton, 514 US 52 at 63 where this Court
was construing an arbitration clause that spoke about,
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that specifically said New York law will be controlling in
New York law. And that instance allowed punitive damages.
The suit was brought in Pennsylvania and they

said New York | aw doesn't -- this is going to be construed
under New York |aw, therefore you cannot get punitive
damages.

And this Court said, as a practical matter, it

seens unlikely that petitioners were actually aware of New
York's bifurcated approach to punitive damages or that
they had any idea that by signing a standard form
agreenent to arbitrate disputes they m ght be giving up an
i mportant substantive right.

QUESTI ON:  These were custoners of a securities
firnf

MR MNNS: Pardon?

QUESTI ON:  These were custoners of a securities
firnf

MR MNNIS: | think that's correct.

QUESTION:  And does it matter here that
apparently, and we are told, and | gather w thout
contradiction, that it was the tribe that pronpted this
agreenent? It was the tribe that proposed using this
form

MR MNNIS: That is correct.

QUESTION: Is that correct? And doesn't that
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make a difference?

MR MNN'S: Under the circunstances, no, | do
not think it makes any difference.

QUESTION: Does the word in -- and does the word
in any court mean in any Tribal Court in your view?

MR MNNIS: It could include a Tribal Court.

QUESTION:  And what else could it include?

MR MNNS: Pardon?

QUESTI ON: You say coul d, what el se?

MR MNNS: Federal court, state court, any
court that's out there.

QUESTION: Well, if it includes state court,
then they have said shall be specifically enforceable in
any state court. So, that's the end of this case.

MR MNNS: No, but Your Honor, it didn't say
that. And | --

QUESTION:  No. I'msaying in your opinion, what
does it nean? Does it nean in any Tribal Court?

MR MNNIS: It could nean that, yes.

QUESTI O\ When you say could, what else could
it nean?

MR MNNIS: Well, | don't want to divine the
intention of a party --

QUESTION:  Sorry. There are words, in any
court.
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MR MNNS Rght.

QUESTION:  |I'm asking a sinple question. You
say those words do not nean, do not include state court.
So, | want to know what in your opinion they do include.

MR MNNS: Tribal Court.

QUESTION:  Fine. Now, ny next questionis, is
there a Tribal Court?

MR MNNS: Yes, Your Honor

QUESTION:  All right. M next question is, has
that Tribal Court ever considered an arbitration case
i nvol vi ng peopl e off the reservation?

MR MNNIS: | amnot sure whether they have.
amnot aware if they have.

QUESTION: Wl l, do you know that they ever
have?

MR MNNIS: No.

QUESTION:  All right. You're not aware if they
ever have?

MR MNNS: That's correct.

QUESTION:  All right. |Is there an indication
t hey ever considered any arbitration matter?

MR MNNS: They are a court of genera
jurisdiction. So, they could consider any case.

QUESTION:  Are you aware, and you are their
| awer --
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MR MNNS: Yes.
QUESTION: -- of any instance in which any case

involving arbitration was decided by this particul ar

court?

MR MNNIS: | amnot aware.

QUESTION:  All right. Are you aware of any
instance in which any -- I"'mdoing a little cross

exani nati on
MR MNNS: | understand.
QUESTION: What I'mtrying to figure out is why

woul d a contractor sign a contract to go to a court that's

never even heard of our -- | nean, never even consi dered
any arbitration matter. | nean, I'mtrying to construe

these words in any court. And you said they nean any

Tri bal Court.
And after all, contractors are in business.
They' re busi nesspeople. If they want to deal with

arbitration, it seens highly unlikely that that's what
t hey woul d have nmeant or what anybody woul d have neant.
Now, what's the response to that? Because | nean that's
what I'mtrying to get a response to. This seens soO
unlikely, your interpretation, and I want a response to
it.
QUESTION: | would agree with Justice Breyer's
perplexity if it were clear to ne that tribes say that
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they consent to jurisdiction in Tribal Court. This is the
first tinme |I've understood that. 1Is it your position that
you consent that you waive inmmunity in Tribal Court?

MR MNNI'S: No.

QUESTION:  So, you don't think it neans Tri bal
Court? | didn't understand your answer to Justice Breyer.

QUESTION: You don't think it even nean Tri bal
Court, do you?

MR MNNIS Wwell, | -- what | tried to --

QUESTION:  You think it nmeans any court that you
can get ne in without this agreenent, which doesn't
i nclude any Tribal Court.

MR MNNS: That's correct.

QUESTION: Is it a court on the nobon? | nean,
what is -- there are only to ny know edge Tribal Courts,
federal courts, state courts, what else is there?

MR MNN'S: There are any courts that have
jurisdiction. 1t begs the questions which court has --

QUESTI ON:  But, you say no court has
jurisdiction because this isn't a waiver of tribal
i mmunity.

MR MNNS: That's correct.

QUESTION: | thought your position was no court
had juri sdiction.

MR MNNS: That's correct.
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QUESTION:  You're on the noon.

MR MNNIS: That's correct.

QUESTION: So, the tribe in effect has asked the
contractor to use a termwhich in fact is totally
nmeani ngl ess, utterly m sl eading, and apparently an act of
intentional bad faith. 1Isn't that the consequence of your
position?

MR MNNS: No, Your Honor. The -- every --

QUESTION: It neans any court having
jurisdiction. A-ha, there isn't one of those. Too bad.
W didn't mention that. That seens to be the argunent.

MR MNNS: That is the argunent, Your Honor.
But, it's the argunent any party that contracts with any
government, except perhaps an |Indian governnent --

QUESTION: May | interrupt you with this
guestion? W had a case a couple weeks ago and it rose
out of California contracting and problens with that.
Suppose California had this clause as a standard part of
all its governnent contracts, all its procurenent
contracts. Wuld it be enforceable or not?

MR MNNIS: |If California had as part of their

QUESTI ON: Precisely the sanme | anguage we have
before us and they agreed to arbitration, the American
Arbitration Association, and all the rest. Wuld that be
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an unenforceabl e or an enforceabl e agreenent in your view?

MR MNNIS: Inny view, it would be
unenf or ceabl e.

QUESTION: It would? Even if they did, in al
their contracts, they said this precise thing?

MR MNNIS: Wll, it --

QUESTION: This is standard boiler -- we're
using your term it's boiler plate. They use it in al
their contracts.

MR MNNIS: Right. 1It's boiler plate created
contracts created by them not boiler plated in a contract
copyrighted by the --

QUESTION: If it is created by the --

MR MNNIS: -- by the Anerican Arbitration
Associ ati on.

QUESTION: Well, they're the ones who tender the
contract just like your client did. |Is it enforceable
agai nst the state or not in your view?

MR MNNIS: Inny view, it would not be. And
my viewis that an arbitration clause is not a waiver
under any -- of any sovereign inmunity except, as counsel
is arguing here, if the party that is involved happens to

be an Indian tribe.

QUESTION: That is not, | have not seen. | have
never seen -- you say any governnment other than an Indian
34
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tribe governnent could nake this argunment. | have only
been here a limted tine, but | have never seen a state
government meke this argunent. | thought that state
governments woul d argue the words in any court in our
contract nean in any state court.
And of course, the state courts are open. They
have waived immunity in those courts. |It's a perfectly
pl ausi bl e alternative forum 1|'ve never -- and so, if
there is sone case where it is different between the
Tribal Governnment and the state government, |I'd like to
know what that is because ny inpression is it's the sane.
MR MNNIS: Wll, maybe I'mdeviating fromthe
focus of your question. But, we've cited Prepay --
Fl ori da Prepay where they discussed that the state does
not consent to suit unless -- in their own courts unless
they specifically say it even though they have that
| anguage.
And so, | don't understand how they could --
QUESTION:  Yes, yes. 1'll look at that. | was
just saying that. (Laughter.)
MR MNNIS: Wll, I'"'msorry.
QUESTION: M. Mnnis, the picture here is that
a tribe selects out a certain formcontract to present to
the other side. And as | understood the way this thing
unfolded, it wasn't sinply the enforcenent in court. The
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tribe stayed out of the arbitration forumtoo, didn't it?

MR MNNS: That's correct, Your Honor.

QUESTION: So, it gave the other side a piece of
paper that says arbitration and the whole thing was a
decepti on.

QUESTION: It was illusory?

MR MNNIS: Wll, it is a deception in terns of
a party who is not -- if you say that the parties aren't
charged to know the I aw, which in Cklahoma they are. And
the law is that you have to have a waiver by the Triba
Government or the state governnent. |It's not deceptive.

QUESTION: There is also a rule, isn't there, in
nost conmon-law jurisdictions that parties deal in good

faith with one another and don't pretend sonething, which

is just illusory as you interpret this contract to be?
MR MNNIS: Well, | don't interpret this
contract as illusory.
QUESTION:  Well, | just thought I --
MR MNNNIS: | interpret this --

QUESTI ON: Just deceptive you said. |Is that your
answer to Judge - -
MR MNNIS: Well --
QUESTION:  Wasn't that your answer?
MR MNNIS: | interpret --
QUESTION:  Just a m nute.
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MR MNNIS: OCh, I'msorry.

QUESTION:  |I'm aski ng you what your answer to
Justice G nsburg was, whether you didn't agree whether it
was a deceptive contract?

MR MNNIS: | don't believe it's a deceptive
contract as a matter of |aw because everyone is chargeabl e
wi th know edge of the law, which are that Indian tribes
have sovereign immnity and unless they waive it. And
they don't have a cl ear and unequi vocal waiver here and
therefore --

QUESTION: So, the tribe brings this contract to
the contractor. It says they agree to arbitration in any
court having jurisdiction, but it really doesn't grant
anyt hi ng that way.

MR MNNS: Absent fromsonething fromthe
tribe, that's correct, Your Honor. And I'd like to quote
-- the same thing is true of any nmunicipality in terns of
the authority. Here is Nottinghamv. Cty of Yukon, 766
Pacific 2nd 973, at 975, 976. 1In this case, a city
manager had conpronised the claim He said that's
deceptive because the city nmanager didn't have authority.

Here's what Okl ahoma said, "The Yukon city
manager acted in excess of his statutory authority by
attenpting to settling conprom se or wongful denotion
claim. And then the court said Woever contracts with a
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muni ci pality does so with notice under limtation on its
or its agents powers. Everyone is presuned to know the

| aw and whoever contracts with such a nunicipality or

furni shes supplies does so with reference to the law. If
such persons go beyond the |[imtations inposed, they do so
at their owmn --

QUESTION:  Well, of course, that just restates
the proposition of what the lawis and brings us right
back to where we started. Let ne ask you this. For this
party, this contractor, are there any clains procedures by
whi ch he can request paynent? Suppose he built the
building and the tribe just didn't pay?

MR MNNIS: If he built the building and the
tribe didn't pay, then, no, there would be -- It's just
like --

QUESTION:  There are no -- would he go to the
Tribal Council and ask for a special private bill to get
paid? | nean, is that the way it works?

MR MNNS: They could, but that of course is
not the situation here. Nothing happened here. But,
you're tal king --

QUESTION:  1'm asking what alternative renedies
there are if you contract with this tribe and you' ve got
this language in it and the tribe says it nmeans that you
can't sue.
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MR MNNS: There is no alternative renedy.
When you deal with a sovereign, you get the sovereign to
wai ve the immunity and you get the sovereign to do it as
is provided for inits own |laws or you don't have the
wai ver .

QUESTION:  But, you do --

QUESTION: Don't other states have the
possibility of pursuing private bills, of pursuing --

MR MNNIS: Oh yes.

QUESTION:  -- pursuing --

MR MNNS: Yes.

QUESTION:  --pursuing adm nistrative clains
adj udi cati on?

MR MNNIS: Yes.

QUESTION:  And I'masking if any of those
procedures have ever been -- exist with the tribe or have
ever been pursued by other contracting parties?

MR MNNS: | don't know any other contracting
party that | can think of right now who's ever had a
probl em getting paid for doing work that they perforned
for the tribe. | don't knowthat it's a situation that's
ever arisen.

QUESTION:  Justice Scalia, Did you have a
guestion?

QUESTION: | was um you know, it doesn't
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nmatter.
QUESTI ON: Pardon?
QUESTI ON:  Thank you, M. M nnis.
MR MNN'S: Thank you.
QUESTION: M. Garre, we'll hear fromyou
ORAL ARGUMENT OF MR GARRE
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE
SUPPORTI NG THE RESPONDENT
MR. GARRE: Thank you, M. Chief Justice, and
may it please the Court:
In Kiowa Tribe, this Court recognized that
I ndian tribes enjoy sovereign immnity fromsuit in state
courts with respect to both the governnental and
comercial activities. |In deciding whether a tribe has
wai ved that inmmunity, this Court applies the sane
stringent standard that is applied -- that it applies in
determ ning whether a state, or the United States, has
waived its imunity fromsuit.
QUESTION:  What is the authority for that, M.
Garre? Was that said in the Kiowa case?
MR. GARRE: Well, certainly this court in the
Santa Cl ara Puebl o case --
QUESTION:  That was just dicta, wasn't it?
MR GARRE: The Court said that the test was
unequi vocal expression. And the Court has in the
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Pot awat om case said the test was a cl ear waiver which
certainly we view as being the same as an unequi vocal

wai ver. And the court even in the Kiowa case cited Santa
Clara Pueblo with approval.

QUESTI ON:  But, you think clear waiver
necessarily nmeans the same standards that are required for
a wai ver by a state under the El eventh Anendnent ?

MR. GARRE: Well, we certainly don't nean that
unequi vocal nmeans one thing for a state and one thing for
a tribe. The court has expressed the standard as
unequi vocal expression and the Merrion v. Jicarilla Apache
Tribe, the court addressed the question of whether because
Indian tribes had different attributes of their
sovereignty than the states, or the United States, a
di fferent wai ver standard ought to apply.

QUESTI ON: But, what's unequivocal? It nmay nean
sonet hing different when you' re tal king about a state
court and when you're tal king about a Tribal Court. For
instance, if | read this clause about, you know, you can
bring suit in any court having jurisdiction thereof, if
the tribe were taking the nore limted position, which
gather the United States is, that this was at |east an
agreenent to suit in the Tribal Court. OCkay.

If I had this agreenent with a state, | would
think that it mght be [imted to just the state court.
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But, if | entered into this agreenent with a tribe with
respect to real estate off of the tribal reservation, the
notion of a Tribal Court just wouldn't enter into my m nd
when it spoke about in accordance with applicable law in
any court having jurisdiction thereof.

MR GARRE: Well --

QUESTION: | mean, what's unequi vocal depends on
what you have in your -- maybe I'm not enough of a
westerner. | don't know. But, a Tribal Court woul dn't

occur to ne.

MR. GARRE: Well, that sort of interpretation
t hi nk goes beyond the four corners of the docunent that
the Court would be construing. And this Court in finding
unequi vocal waivers has always limted its analysis to the
| anguage of the statute of contract.

Here, that woul d be applying an understandi ng or
a belief about the availability of jurisdiction in Tribal
Court, about whether Tribal Courts exist. And that, we
don't know fromthe record in the case. And that |I'm not
sure it'd be reasonable in the case --

QUESTION:  No. I'massumng they exist. |'m
assumng they exist. But, I'mstill saying the reasonabl e
i mport of that |anguage, the unequivocal inport of that
| anguage with regard to a state mght well be that you can
only bring suit in the state court. | amnot sure that it
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woul d be the sane when you're dealing with a tribe sinply
because who thinks of any court having jurisdiction
t hereof as a Tribal Court.

MR. GARRE: But, the Court of course has said
that in the context of the state in the Kennecott Copper
case and in the Coll ege Savings case. And we think that
t hat makes sense as a rule of construction, that a
sovereign as a presunption would only intend to consent to
suit if it were going to consent to suit inits own courts
and not anot her sovereign's courts.

QUESTI ON: Yes, but doesn't that presunption
operate in circunstances in which the state is naking
agreenents in the state context. The state is nmaking
agreenents for work to be done in the state. And if here
the agreenent were for work to be done on the reservation,
you woul d have a stronger argunent.

But, here the agreenment is for work to be done
out side the reservation on non-Indian |ands. And doesn't
that bring us back to what Justice Scalia said? That if
you' ve got a contract within its four corners nakes it
clear that you' re contracting about work to be done
out side the reservation.

MR. GARRE: Well, of course --

QUESTION: It doesn't have the inplication that
it's a waiver only as to Tribal Courts.
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MR GARRE: No, we don't believe that it does.
Because the Court has held squarely and nost recently in
Kiowa Tribe that the on the reservation - off the
reservation distinction doesn't work for purposes of
tribal sovereign imunity. This contract was entered into
with the tribe.

QUESTION:  You know, but it's the -- but the
guestion is what does unequivocal nean here? Wat is
clear here? And it seens to nme that what is clear here
wi || perhaps vary dependi ng on whether the subject matter
of the contract is subject natter on reservation or off
reservation

MR GARRE: But, we don't think that the Court
has drawn that distinction or should draw that distinction
in this case.

QUESTION: Wiy isn't it a sensible distinction
to draw? In other words, we're trying to find meani ng
here.

MR GARRE: The contractor -- the contract was
entered into with the tribe. The fact that the particul ar
property underlying this contract was not on the
reservation doesn't add or subtract any anbiguity fromthe
| anguage that's in there, which is again any court having
jurisdiction | anguage.

It doesn't answer the anmbiguity that this Court
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identified in Kennecott Copper --

QUESTION:  But, it also mght be hel pful, at
least to ne | would think, if any tribe is supposed to be
Tribal Court. |I would like to know. Do Tribal Courts
normal ly handle arbitration matters or don't they?

You represent the Interior Departnment. | would
i mgi ne that they nust have discussed this with you. So,
are there normally arbitration matters in Tribal Courts or
are there not?

MR. GARRE: The record in this case doesn't
reflect that.

QUESTION: | know. But, that isn't a matter of
the record. It's a matter of what the Interior Departnent
and the governnent woul d represent.

MR. GARRE: |'mnot prepared to nmake a
representation on that. It is clear, however, that this
court and Congress has recogni zed that Tribal Courts are
perfectly conpetent and capabl e of adjudicating inportant
personal and property rights.

QUESTION:  But, this contract does refer to
application of the rules of the American Arbitration
Association and it nmakes sonme reference to the state act.
Both of those in turn refer to at |east state court and in
the Anerican Arbitration Association to state or federa
court.
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Now, why isn't that part and parcel of the
contract then? We know what it referred to.

MR GARRE: O course, it would require the
Court to go beyond the contract to interpret it, which is

QUESTI ON: | don't think so.

QUESTION: No. It refers to it within the
contract itself. 1t asked the parties. The parties
agreed that's what's going to be binding.

MR. GARRE: The contract provides that
arbitration shall be in accordance with the rules. If
that's all that were here, then the separate arbitration
enf orcenent provision would not be necessary.

And noreover, whatever anbiguity that is
resolved by the fact that the rules provide for
jurisdiction in a federal or state court, the fact that
the contract omts that |anguage sinply reintroduces the
anbiguity back into it.

QUESTION: Just on this whole issue, you're
arguing that this mght be in Tribal Court. But, the
tribe represented to us 12 mnutes ago that it was not
waiving its immunity in a Tribal Court. So, this is just
a red herring that you're entered into it seens to ne.

MR GARRE: W don't think so. W believe that
the party's intent should be determ ned fromthe | anguage
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in the contract as in any other contract case. And in
reviewi ng this | anguage, we believe that the | anguage does
not unequi vocally express the tribe's --

QUESTION:  Yes. But, didn't the agreenent
incorporate the rules of the American Arbitration
Associ ation which refer to federal or state court and
don't nention Indian Tribal Court?

MR. GARRE: As | said, the agreenent says
arbitration shall be in accordance with that. There would
be no need for the separate enforcenent provision of the
clause if the reference -- if the parties thought that the
reference to the rules al one resolved that.

And the fact that the contract doesn't contain

the federal or state court limtation that's in the rules
sinply introduces anbiguity as to whether the parties
intentionally omtted that.

Now, with respect to the choice of |aw
provi sion, we don't think that the separate choice of |aw
provision itself can unequivocally express the tribe's
consent to suit in state court.

And noreover, the Okl ahoma Uniform Arbitration
Act by its ternms is inapplicable to the contract in this
case because that act only applies to agreenents which
provide for arbitration in this state. And the agreenent
in this case did not provide for arbitration in Okl ahoma.
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So, that act doesn't apply.

QUESTION:  Well, why couldn't you say it
provided for arbitration in Oklahoma by virtue of the fact
that it could be brought in any court of conpetent
jurisdiction?

MR. GARRE: | think that gets back to the
guestion of what courts would have conpetent jurisdiction.
But, it is -- given the plain nmeaning to the |anguage,
providing for jurisdiction in this state we think that the
conflict - that the law requires that the arbitration
contract provide for arbitration in Cklahoma. That's not
uncommon in this context.

QUESTION:  First | thought that in wnning this
case, the tribes would | ose the war because they'd have an
awfully hard tinme getting people to contract with them
In general, what contractors will go into this kind of
thing with your fine spun argunents bei ng used agai nst
t henf?

MR GARRE: Sone tribes --

QUESTION: So, what is your answer to that?

MR GARRE: Sone tribes, |like sone states, and
the United States after 80 years of its existence, have
decided to waive imunity fromsuit in breach of contract
actions. The Navajo Nation has done that in its |aws.
Each tribe will have to nmake that determ nation in whether
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or not to waive its immunity fromsuit in any given case.

In Kiowa Tribe, this Court recognized that
Congress was in the best position to weigh the conpeting
policy concerns and reliance interests in this area. The
Court has consistently recogni zed the unequi vocal
expression standard. W don't think that unequivocal
shoul d mean one thing in the case of the states, which
even here today has acknow edged this type of |anguage
woul d not waive their imunity fromsuit in federal court
and shoul d nmean another thing for the tribes.

QUESTION:  Thank you, M. Garre. M. Mashburn,
you have three m nutes remaining.

REBUTTAL ARGUVMVENT OF JOHN DAVI D MASHBURN

ON BEHALF OF THE PETI TI ONER

MR. MASHBURN: M. Chief Justice, and may it
pl ease the court:

Unl ess there are further questions, we would
wai ve our rebuttal.

CH EF JUSTI CE REHNQUI ST:  Thank you, M.
Mashburn. The case is submitted.

(Whereupon, at 11:58 a.m, the case in the

above-entitled matter was submtted.)
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