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IN THE SUPREME COURT OF THE UNI TED STATES

e
CHADBOURNE & PARKE LLP,
Petitioner : No. 12-79
V.
SAMUJEL TRO CE, ET AL.
e e o oo ool ix
e e o e oo ool ox
W LLI'S OF COLORADO
| NCORPORATED, ET AL.,
Petitioners : No. 12-86
V.
SAMJEL TRO CE, ET AL.
e
e e o oo ool lix
PROSKAUER ROSE LLP,
Petitioner : No. 12-88
V.
SAMUEL TRO CE, ET AL.
e e o e ool x

Washi ngton, D.C.

Monday, October 7, 2013

The above-entitled matter cane on for ora

argunment before the Supreme Court of the United States
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at 11: 06 a.m

APPEARANCES:

PAUL D. CLEMENT, ESQ , Washington, D.C; on behalf of
Petitioners.

ELAI NE J. GOLDENBERG ESQ , Assistant to the Solicitor
Ceneral, Departnment of Justice, Washington, D.C; for
United States, as am cus curiae, supporting
Petitioners.

THOVAS C. GOLDSTEIN, ESQ , Bethesda, Maryland; on

behal f of Respondents.
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PROCEEDI NGS

(11: 06 a. m)

CH EF JUSTI CE ROBERTS: We will hear

argunment next this nmorning in Case 12-79, Chadbourne &

Par ke v.

Troice in the consolidated cases.

M.

Cl enent.

ORAL ARGUMENT OF PAUL D. CLEMENT

ON BEHALF OF THE PETI TI ONERS

MR

CLEMENT: M. Chief Justice, and may it

pl ease the Court:

The Stanford Ponzi schene was a nassive

fraud, but that fraud clearly included nateri al

m srepresentations about transactions in covered

securiti

es. The conplaints in this case bear that out.

Plaintiffs allege specifically that their

noney was -- there were nisrepresentations about how

their noney woul d be invested in covered securities,

that the m srepresentation was nmaterial, and that,

i ndeed,

t he nost

the security of the underlying investnents was

i nport

ant factor in securing Plaintiff's own

i nvestnments in the CDs.

JUSTI CE KENNEDY: Well, | -- | think there's

some problemw th whether or not this was covered

securiti

anynor e.

es, but

Am |

| also think that's not in the case

correct in the latter assunption?
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MR, CLEMENT: Well, | certainly agree with
you in the latter assunption, Your Honor, which is both
| ower courts decided this on the case that the conplaint
specifically -- referred to covered securities
specifically enough.

I don't want to bel abor the point because |
don't think it's in the case, but I wll say I do think
there's a reason that that was not a contested issue
because, if you think about the securities that were
referred to, strong nultinational corporations, major
i nternational banks, those are conpanies that are traded
on U. S. national exchanges.

Also, if you get into the details of the
record, | nmean, | think if you want to | ook at
somet hi ng, Joi nt Appendi x page 746 is an attachnment to
the Wllis conplaint. And there, there's a reference to
the New York Stock Exchange, and it's a transl ated
letter to investors, and you can read it nore than one
way.

But | sure think the whole point of that
paragraph is to lead the Plaintiffs to think that their
stock -- they're buying an interest in stocks that would
be traded on the New York Stock Exchange particularly.
So --

CH EF JUSTICE ROBERTS: So if -- if I'm

5
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trying to get a hone | oan and they ask you what assets
you have and | list a couple of stocks, and, in fact,
it's fraudulent, | don't own them that's a covered
transaction, that's a 10b-5 vi ol ati on?

MR CLEMENT: Well, | don't know, M. Chief
Justice. That woul d depend on the answer to a question
that | don't think the Court has to decide in this case,
which is whether a reference to your stockhol di ngs woul d
be sufficient to -- to cone with --

JUSTI CE KAGAN. Wl |, suppose you say you're
going to pay off the |oan by selling sonme stock
hol di ngs, eventually.

MR. CLEMENT: Yeah, | think that probably
woul d be covered, Your Honor, and | don't think that's
any great surprise. | mean, this Court held in a case
cal |l ed Reuben against the United States that, if you
pl edge securities that are -- and tell the banks that
they're valuable and they, in fact, aren't, that that's
covered by the securities | aw

In that case, it wasn't just in connection
with, it was actually considered a constructive sale or
transfer of the securities.

JUSTI CE SCALIA: |If they were covered
securities, right? | mean, you're -- you' re pledging

covered securities to the bank and nmke a

6
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nm srepresentati on about them right?

MR. CLEMENT: Well, that's right. |'mjust
saying, though, that I don't think the fact that you can
have a m srepresentation in connection with a | oan
application or sonething like that is all that
surprising in the sense that the way that both 10Db,
10b-5, and SLUSA are structured.

The "in connection with" requirenent can
take sonmet hing that m ght otherw se be plain fraud, and
if there's a msrepresentation in connection with a
security or a covered security, that makes it securities
fraud. But that --

JUSTI CE BREYER My goodness. Are there
cases where they brought such things? |- nmean, every
State has laws that forbid fraud. And nortgages are
probably -- and | oans are probably nade in the billions
every year. Al it takes is soneone to say, on his

sheet of |isting assets, to have a covered security and

say, don't worry, I'll hold these, I'lIl hold them

O don't worry, | will sell this one and buy
that one. Don't worry, |I'Il buy another one.
won't -- | won't put up the security of my sprinkler
system | will sell the sprinkler systemand use it to
buy a -- a covered exchange.

| guess if those fall within the securities

7
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| aws, we woul d have expected to see billions of actions.
Way not ?

MR CLEMENT: Well, with -- with respect,
don't think, in nost of these cases, anything is going
to particularly turn on that. | also think -- I'm happy
to answer --

JUSTI CE BREYER | know that's what you
think, but I need to know why you think it. |[If there
are billion -- if I"'mright inny -- what | just said.

MR. CLEMENT: Because there are |ots of
cases where whether you can prosecute a fraud or
securities fraud is not going to nake nuch difference.
You can go at it either way. There are circunstances --
there are really two things that are at issue here. One
is --

JUSTI CE BREYER. Tell ne a case where the
SEC has ever -- there may be such cases -- but what is
done is sonebody has sinply tried to get a | oan and he

put on that sheet of paper listing assets a covered

security. And he said, | intend to keep it. O he
said -- you know, I will buy sone nore, or I'Il sell it
and buy sone nore or -- you know, or put in your three
t hi ngs.

Just |ist the case where they' ve ever

prosecuted that as a securities fraud or private people

8

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

have. After all, it's beneficial, sonetines, for
private people. Wat are the cases?

MR. CLEMENT: Your Honor, | don't know that
there are cases directly on point. But let nme be clear.
Qur theory here does not, by any neans, necessarily have
to extend to those holder situations. Wat is at issue
here is not just a msrepresentation about hol di ngs of
securities. It is -- they are m srepresentations about
covered securities transactions.

And nore particularly, they are false
prom ses to purchase covered securities for Plaintiffs
benefit. And there are SEC cases that are brought under
those circunstances and, as well, there should be
because, when you sell sonething, whether it's a
noncovered security or something el se based on a
nm srepresentati on about covered securities, you trigger
the interests of the SEC and SLUSA in a distinct way.

JUSTI CE KAGAN: What if people reach a
prenuptial agreenent, and as part of the prenuptia
agreenent, they agree that, in a year, one party to the
marriage is going to sell as many shares of Google stock
and buy a home with it. |Is that covered by the
securities |aws now?

MR. CLEMENT: | would think probably not, at

the end of the day, but | also would say that this is so

9
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far renoved fromthat. | nmean, first of all --

JUSTI CE KAGAN: Well, howis it renpoved from

that? Because it has the sane structural features,
which is it's a msrepresentati on about what you're
going to do with securities, but, in fact, does not
affect any securities trading. Wat it affects is a
deci sion to do sonething el se, here, to buy CDs or, in
nmy exanple, to go get nmarried.

MR. CLEMENT: Wth respect, Your Honor,
think this Court has already crossed the bridge. You
don't have to effect the specific transaction in which
you are -- the fraud is alleged to be associated wth.
So you have cases |i ke O Hagan, for exanple, where the
actual transaction on the -- on the exchange is not
sullied with the fraud and the victimof the fraud
doesn't even trade, the holder of the confidentia

i nformation --

JUSTI CE KAGAN: In all of our cases, there's

been sonmething to say when sonmebody can ask the

guestion, how has this affected a potential purchaser or

seller in the market for the relevant securities? And
here, there's nothing to say.

MR. CLEMENT: Wth respect, | disagree with
the premse. | don't think --

JUSTI CE KAGAN: Sonebody, not necessarily

10

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

the victimof the fraud, but sonebody has to have had
some transaction in the market. |It's the kind of

m srepresentation that would affect soneone in making
transactions in the covered nmarket. How would this do
t hat ?

MR. CLEMENT: Well, the only way in which
there isn't that kind of transaction here is because the
fraud was bigger. As we point out in the briefs, if you
i magi ne that this was a thing where they said, |ook,
we're going to purchase multinational corporations; and,
i nstead, they purchase domestic corporations.

Wl |, then, there would be a transaction
that woul d not have ot herwi se occurred on the market and
donestic transactions that woul d have been perfectly
anal ogous to the kind of normal transaction that took
pl ace in Bankers Life and or in Zandford in the market.
And yet, the fraud was sufficiently associated with it.

And | don't think this Court wants to say
that the only frauds that are not in connection with are
the really big ones --

JUSTI CE BREYER. Well, what is the case?

What is the specific case, private or SEC, that cones

the closest -- | grant you there is none direct -- but
comes the closest to Justice Kagan's hypothetical, if
you marry me, | will sell nmy |IBM stock?

11
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MR CLEMENT: | don't think there's a
particularly close case because, A | think the SEC has
better things to do.

JUSTI CE BREYER: Try --

MR, CLEMENT: And | think privately --

JUSTI CE BREYER \What is the SEC s cl osest
case -- but they may be better at answering this. Wat
is their closest case to the horribles that they foresee
if you | ose?

MR. CLEMENT: Well, I -- 1 think, probably,
| would start with the Richard Line case, which is cited
on page 21 of their brief. And what that case shows is
that you can have frauds in connection with covered
securities that affect things that are either not
covered securities or, in that case, are nothing at all

M. Line was very clever. He took people
who were interested in having their kids go to coll ege
and needed financial aid, and he said, |I'll take your
assets fromyou, and they' Il be -- they'll be mne, I'm
not going to give you anything in return, not a covered
security, nothing, because the whole point of this is to
get your assets off your books.

And what "Il dois I'Il invest those in the
mar ket, nmake a bunch of noney, and in four years, when

you're no longer worried about financial aid, I'll

12
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return your principal and sonme of the proceeds. And --

JUSTICE ALITO Well, in Justice -- Justice
Kagan's hypothetical and in sone of the others, it seens
that it's really irrelevant in whether the assets in
guestion are securities or some other asset. And it's
also -- and, therefore, a fortiori, it's irrel evant
whether -- if it involves securities, whether they're
covered or they're not covered.

Now, would you be willing to concede that,

in that situation, where it really -- all you're talking
about is an asset. It doesn't matter whether it's a
covered security or a -- a Renmbrandt or gold, that, in

that situation, 10(b) doesn't reach the case?

MR. CLEMENT: | think that -* | would agree
with that, Justice Alito, but for a slightly different
reason than you nay be inmagining, which is | think one
of the m stakes that can be nade here is to ask in
connection with -- to do all the work. And the statute
has multiple requirements, including a materiality
requirement.

And as your question suggests, if you're
maki ng a m srepresentation and the whole point of it is
to just tell sonebody that, |ook, | have wealth, or
have sort of assets, | don't know that the specific

nature of them nmakes any difference.
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But in a case like this, the whole point of
this fraud was to take a noncovered security and to
imbue it with sone of the positive qualities of a
covered security, the nost inportant of which being
liquidity. And if you look at sort of the underlying
brochures here that were used to market this, that's
really what this fraud was all about.

These --- these CDs were offered as being
better than normal CDs because we can get you your nobney
whenever you need it.

JUSTICE ALITO Does it matter that there --
apparently, there is not an allegation that there
actually were any purchases or sales of covered
securities? It says in -- the statute says, "in
connection with the purchase or sale of a covered
security." And there weren't.

There -- | don't believe there's an
all egation that they actually were purchased or sold.
Does that matter?

MR. CLEMENT: It doesn't matter, Your Honor,
for the reason | indicated earlier, which is you don't
want to draw a line that basically says, look, if you
buy different securities than you were supposed to or

you sell fewer than you were supposed to, that's

covered, but if you're a Madoff, and you go all the way

14
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and sinply lie about the whole thing and there never
were any securities purchases at all, that that's
sonehow better.

JUSTICE ALITO What's your best case on
t hat ?

MR. CLEMENT: Well, | think, again, if -- if
you want to start with SEC adjudi cati ons, again, on page
21, there is the Jett adjudication where, again, there
was a broker/dealer in that case, and they just nmade up
the trades. They told their enployer, you know, | ook
how |' ve done, | ook at these great trades. And there

just weren't any trades.

And of course, all of the Madoff cases -- or
a substantial nunmber of Madoff cases fitthat -- fit
that -- that categorization. |It's actually not clear

whet her this case does because, at the end of the day, |
think what's alleged is either there were no purchases
or substantially |ess purchases of covered securities
t han represent ed.

Nobody has really thought the difference
bet ween zero and substantially | ess made nuch of a
difference in this case. And | would certainly, like |
sai d, suggest that that's the right result because,
what ever else is true, you can't sonmehow have a better

fraud that's i mune fromthe SEC, just because you

15
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conpl etely nmade the whole thing up and there were no

transactions at all

JUSTICE GANSBURG M. -- M. denent, there

are -- Zandford said that "in connection with" doesn't

i ncl ude ever comon | aw fraud that happens to invol ve

covered securities. So can you give us an exanpl e of

what woul d not be covered? What fraud invol ving

securities would not qualify as in connection with the

sal e or purchase of securities?

MR. CLEMENT: Sure. Let me start with -- |
mean -- with a hypothetical that Zandford used because |
think it helps illustrate why, even if coincide is the

test, we satisfy it here. Wat Zandford was really

di stinguishing is two cases, one where a' broker/deal er

gets noney froma potential client with the purest of

intentions and only at a |later stage do they say -- you
know, |'m kind of bel ow on own paynents, | need sone
noney, |'mgoing to enbezzle the funds.

And Zandford said, in that context, the

fraud and the security purchases are independent events.

I don't think anybody would | ook at this case and say

that the m srepresentations about covered securities

purchases and the fraud were i ndependent events, nor

woul d anybody say that this isn't a case where, fromthe

very begi nni ng,

there was intent by Stanford not to nake
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good on the prom se to purchase covered securities on
behal f of the plaintiffs.

So this is like Zandford itself or Warf --
Wharf Hol dings itself, where the fraudulent intent is
there at the very nonment the transaction takes place.
And, again, Wharf Holdings is another exanple where this
Court says, in dictum that, well -- you know, it would
be one thing if they sold the option and only, |ater,
i ndependent |y decided that they weren't going to perform
on the option.

But if they had that intent all along, they
clearly coincide. Now --

JUSTI CE SCALIA: | had assuned that the
pur pose of the securities |laws was to protect the
purchasers and sellers of the covered securities. There
is no purchaser or cover -- or seller of a covered
security invol ved here.

MR. CLEMENT: Well, there --

JUSTICE SCALIA: It's -- it's a purchaser of
not -- not-covered securities who is being defrauded, if
anyone. Wiy -- why would the Federal securities |aw

protect that person?
MR. CLEMENT: A couple things, Your Honor.
First of all, obviously, the Federal securities |aws

apply to non-covered securities, as well as covered

17
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securities. So the real question here is going to be
SLUSA' s coverage because, as | said, 10b-5 applies to
non-covered securities.

Second of all, this Court is well over the
bri dge about not requiring that it be the plaintiff's
own purchases or sales that are what the inquiry focuses
on. And that's been true in a whole line of this
Court's cases. And in --

JUSTI CE SCALIA: It doesn't have to be the
plaintiff's, but it has to be sonebody's.

MR CLEMENT: Well, and here, there are
purchases of covered securities. They're the all eged
purchases. They're the false promses that |I'mgoing --

JUSTI CE SCALI A: Nonexi st ent * pur chases,
right?

MR CLEMENT: Well, as | said, | don't think
anything turns on it, but there actually were sone
purchases. And they --

CHI EF JUSTI CE ROBERTS: The only el ement of
fraud in there was by the bank itself. They're the only
ones whose purchases or sales could be said to have been
affected by the m srepresentation. And of course, they
can't --

MR. CLEMENT: Ri ght, but --

CH EF JUSTI CE ROBERTS: -- mmke any claimon

18
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t hat basis.

MR. CLEMENT: Right, M. Chief Justice, and
that has been the case in other cases as well. The
security transactions in Bankers Life, neither the
seller nor the buyer of those transactions had -- was
affected by -- directly by the fraud. |In Zandford,
there were security sales. Those security sales --

CHI EF JUSTI CE ROBERTS: But sonebody el se --
sonebody el se was, right?

MR CLEMENT: Sure, and -- and the
plaintiffs were clearly affected by this fraud.

CHI EF JUSTI CE ROBERTS: Not by the purchase
or sale, right? They were affected, according to your
theory, by the fact that, oh, they told us there were
t hese stocks, but the actual purchases and sal es, the
fraud did not go to the purchase and sal es of the
covered securities; they went to the CDs.

MR. CLEMENT: And, again, that's true, in so
many cases. Dabit, the holders didn't purchase or sel
at all, but that was okay. O Hagan, the defrauded party
was the conpany with the confidential information.

JUSTI CE KENNEDY: Your white light is on,
but what is the sinplest fornulation of your test?

If -- if we were to wite the opinion your way, what --

the test would be?

19
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MR. CLEMENT: The sinplest -- the sinplest,
narrowest way to decide this case is to say that, when
there is a msrepresentation and a false promse to
pur chase covered securities for the benefit of the
plaintiffs, then the "in connection with" standard is
required.

If I may reserve ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. Gol denberg.

ORAL ARGUMENT OF ELAINE J. GOLDENBERG,
FOR UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONERS

MS. GOLDENBERG. M. Chief Justice, and may
it please the Court: \

We agree with the narrow fornul ation that
M. Clenment just gave, that the issue in this case is
that it involves a false prom se to purchase covered
securities using the fraud victinms' noney in a way that
they are told is going to benefit them and that that is
a classic securities fraud. Their question --

JUSTI CE SOTOVAYOR: So how -- how broad is
the word "benefit"? Because that's really what this
case cones down to.

MS. GOLDENBERG. Well, | think --

JUSTI CE SOTOVAYOR: Assum ng we accepted

20
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your narrow test, which wouldn't address every situation
that the other circuits have tal ked about, but let's --
let's --

M5. GOLDENBERG | think it's clear that
"benefit" isn't restricted nerely to ownership of the
securities thenselves, and | would point to --

JUSTI CE SOTOVAYOR: Wl |, that was the
Madof f situation, which was different fromthis one.

M5. GOLDENBERG Well, | don't think the
Madoff situation is particularly different fromthis
one. In Madoff, there were feeder funds that people
were buying into that were non-covered securities.

And what they were being told is that the
noney that was being put into the feeder fund was then
going to go on and be used to purchase covered
securities that they, thensel ves, were not going to have
an ownership interest in, but that the benefit of those
pur chases was goi ng to be passed back to themthrough
this intermedi ate | ayer.

JUSTI CE BREYER: But -- but the -- the case
that he says -- I'"'mquite interested in your reaction to
whi ch cases that you' ve ever brought, this would, if you
| ose here, would prevent you from bringing, and Line was
t he one that because nenti oned.

MS. GOLDENBERG Yes.

21
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JUSTICE BREYER' And in Line, there is a
broker who says to a client, give ne sonme noney and |
will buy sonme securities on the exchange for you. And
they gave himthe noney, and he didn't. Well, that's
directly related to a pronise that is going to effect a
purchase or sale of a security directly. He's promsing

sonmeone to buy securities for his account.

MS. GOLDENBERG | actually --

JUSTICE BREYER: | don't think that that's
this case

M5. GOLDENBERG  Well, | actually think that

the Line case is nmuch nore anal ogous to this case than
Your Honor is suggesting because what was happening in
Line is the -- what the broker said to the victinms was,
you have children who are going to college, you don't
want to have this noney around because you want to be
able to get financial aid, so give the noney to ne, and
in several years, | will give that noney back to you
wth --

JUSTI CE BREYER He didn't say, | wll buy
them for you

M5. GOLDENBERG Wl | --

JUSTI CE BREYER: And | can understand how a
prom se to buy securities for you is a promse to a

person or a statement that would | ead a person to take a
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position. Wether it's this plaintiff or someone in the
world, it would | ead soneone in the world to take a
posi tion.

What your opponents say is that is what is
present -- not present here; neither the person who is
gi ving the noney nor anyone else, with the possible
exception of the defendant, is being led by this

statenent to take a position in a nmarket for, buy,

against, sell, or even, if you like, not sell or buy,
hold. 1'Il throw that in.
M5. GOLDENBERG  Your Honor, the -- just to

return to Line for a nonent, and then I'd like to
address sort of how the purposes of the securities | aws
are inplicated in a situation like this, in Line, what
the victins were told was that they were going to be
gi ven the noney back after four years had passed, with
i nterest cal cul ated above market rate.

So they are not being told that they were
going to be given whatever profit is nade on a
securities transaction, or, as | read Line, although
it's slightly sparse on its facts, that they're going to
be the owners of the securities or have an ownership
interest in any way. And so | do think it is cases like
Line that are at the margin --

JUSTI CE SCALI A: Anyway, Line's not a case
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of ours, is it?

MS. GOLDENBERG No, it's not, Your Honor.

JUSTICE SCALIA: It's not a case of any
court, isit?

M5. GOLDENBERG It is an SEC --

JUSTI CE SCALIA: It's one of your cases.

M5. GOLDENBERG  Yes.

JUSTICE SCALIA: Right. W don't have to
agree with all of your cases, do we?

(Laughter.)

M5. GOLDENBERG  Certainly not, although we
do think that the SEC s expert viewin a fornal
adj udi cation may warrant sone deference. But --

JUSTI CE KAGAN. So, Ms. Col denberg, suppose
| think that the correct test is sonething along the
lines of what Justice Breyer just said, is -- is this
the kind of representation that could affect sonebody --
It doesn't have to be the victimof the fraud, it can be
sonmebody el se, but that could affect sonebody's decision
to buy or sell or hold covered securities.

Can you satisfy that test?

M5. GOLDENBERG Yes, | think so because
think that, here, there is a najor effect on investor
confidence and investor confidence specifically with

respect to covered securities in several different ways.
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If people see that lies of the kind here,
where soneone is telling soneone else, |I'mgoing to buy
covered securities, and it's going to benefit you, are
bei ng made and those lies are -- are -- well, that's a
fraud on the victins, then | think people are |ess
likely to go to their broker and say, here's sone noney,
go out on the market, and buy ne sonme securities.

It's a-- it's alie that goes to the
mechani sm by which the securities markets operate, which
is the purchases and sales, and it nakes it less likely
for people to be willing to believe that, when they
engage in purchases and sales, that sonething's really
is going to happen, and the person is going to
respond --

JUSTI CE KENNEDY: Well, | nmean, if you -- if
you went to church and heard a sernon that there are
| ots of people that are evil, maybe then you woul dn't
invest, but I'm--

M5. GOLDENBERG  Well, but this is nuch nore
particular, again, to the mechani sm by which the
securities markets operate. And | think another way to
ook at it is just to imagi ne the honest version of
St anf ord.

I f someone honestly said to CD purchasers,

give ne your noney, and I'mgoing to put it into covered
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securities, and people invested in that schene, then
that woul d punp noney into the covered securities
mar ket s.

But now, people are nmuch less likely to
invest in a schene |ike that.

CHI EF JUSTI CE ROBERTS: Well -- but nobody
is suggesting that the SEC can't take action with
respect to the noncovered securities. So to the extent
there's dimnished confidence in the securities markets,
the SEC has all the tools available to address that.

The question is the different one under SLUSA

M5. GOLDENBERG Well, | think it's true
that the SEC would continue to have tools, but | do
think --

CH EF JUSTI CE ROBERTS: | nean, in fact,
| -- this -- it would inspire confidence to the extent
that | awers can bring these actions, as opposed to
havi ng t hem precl uded, which is what you' re arguing for.
I"msorry | interrupted you

M5. GOLDENBERG Well -- no, that's fine. |
think that this is a very particular effect on investor
confidence and the integrity of the markets, which is
one of the purposes of the securities |aws.

And with respect to SLUSA, the purpose of

SLUSA is to try to stop people from going around the
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requirements of the PSLRA and sone of the limtations in
this Court's decisions, and | think that purpose is --
is at issue here as well.

I"d also like to talk a little bit, if
coul d, about the issue that was raised earlier about
whet her an actual purchase or sale needed to be nmade, or
whet her a purported or intended purchase or sale is
suf ficient.

And | think that, practically, fromthe
nonent that the '33 and '34 Act went into place, there's
been a consensus in the |ower courts -- and the SEC has
said this as well -- that a purported or intended
purchase or sale is sufficient.

And it's for the reason that M. C enent
gave that, otherw se, you have these honme run, egregious
frauds, where soneone is, instead of saying |'mgoing to
buy this less risky thing and then buying a riskier
t hi ng, sonmeone says, |'mgoing to buy securities, and
then doesn't buy themat all and absconds with the
nmoney, and that that is sonmething -- a situation that
has to be -- has to be covered.

JUSTICE ALITO Can | take you back to the
test that you think we should apply here?

M5. GOLDENBERG  Sure

JUSTICE ALITO The test that M. d enent
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articulated and that you agreed with seens to anount

to -- to saying, when exactly what is alleged here is

all eged, that that's -- that that's within 10b or 10b-5,

that's not that hel pful as a precedent going forward.
Now, the test that Justice Breyer suggested,

whet her sonet hing woul d affect investors' confidence in

the securities market, | don't know how we can -- and
you say, yes, this would -- that would be nmet here -- |
don't know how we can determ ne what -- whet her

sonmething, certainly, of this nature or maybe even
further renmoved, would, in effect -- would affect
i nvestor confidence.

Somebody m ght read about this schenme in the
paper and say, well -- you know, there's*a |ot of hanky

panky going on with the sale of any kind of securities

and CDs, |'mjust going to keep cash under ny nmattress.
How do we -- how would we deternine that?
M5. GOLDENBERG Well, | -- | think it's for

the reasons that | gave earlier, which is that this goes
to the purchase/sal e nechani sm and that we know t hat
peopl e have to have confidence in that order -- in order
for the securities markets to work.

It may well be that people also -- you know,
| ack confidence in other things, but that is the thing

that's the particular problemand the thing that the
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securities laws are ainmed at. And | know Petitioner --

JUSTI CE SCALI A: What -- what troubl es ne,
Ms. Col denberg, is not the problem of our figuring out
t hese econom ¢ consequences, but the text of the
statute, which says, "in connection with the purchase or
sale of one of the covered securities.”

M5. GOLDENBERG  Yes, Your Honor.

JUSTI CE SCALI A: There has been no purchase
or sale here.

M5. GOLDENBERG  Well, there's been a
pur ported purchase.

JUSTI CE SCALIA: It can't be in connection
with a purchase or sale that has never occurred. |
mean, it could be have read in connection with the
purchase or sale or the prom sed purchase or sale or the
contenpl at ed purchase or sale, but it doesn't. It says,
"in connection with the purchase or sale.”

I don't know how you can nake that stick to
a situation where there has been no purchase or sale.

M5. GOLDENBERG  That's true, Your Honor
but it also doesn't say the consummated purchase or
sale, and so | think the purported, intended,
consummat ed, all those things are swept up in the text.
And | think that's consistent with the way that you

woul d use the phrase in ordinary life.
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If | were going to go to ny real estate
brokers to sell ny house, | mght gather up a bunch of
documents, | mght show up at the office at a certain
time, in connection with the sale of ny house. And even
if the sale falls through and there is no consumat ed
contract, I've still done those things in connection
with the sale.

And as | say, | think courts and the SEC
have consistently taken that position, and if it
weren't -- if that weren't the case, then egregious
frauds woul d go unrenedi ed, and that would be a
tremendous probl em

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. ol dstein.

ORAL ARGUMENT OF MR THOVAS GOLDSTEI'N
ON BEHALF OF THE RESPONDENTS

MR. GOLDSTEI N: M. Chief Justice, and may
it please the Court:

| would ask you to wite an opinion
affirm ng and that adopts the following rule -- and that
is that a false prom se to purchase securities for one's
self in which no other person will have an interest is
not a material msrepresentation in connection with the
purchase or sale of covered securities.

The other side has asked you to adopt a rule
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that has never been advocated by the SEC in any ot her
proceeding; it's never been advocated, as | understand
it, inits briefs in this case; it's never been adopted
by any Court ever. And | think there are good reasons
for that.

Their theory is that what happened here is
that there was a prom se to buy covered securities that
woul d be for the benefit of soneone else. That has two
textual flaws, it doesn't conport with the purpose of
the statute, and it woul d have extraordi nary
consequences.

It doesn't -- it doesn't conformto the text
of the statute in either of two ways. Covered security,
which is what the Plaintiffs here purchased, is a
defined term It is a security, but only the subset of
securities that are traded on a national exchange and
sone of the other additions that would i nvol ve, for
exanpl e, nutual funds.

And so Congress didn't say that it was in
connection with the purchase or sale of a covered
security, if it was a covered security that soneone el se
woul d get the benefit of.

It is -- what has to be bought here is a
stock, and instead, what was bought here was a CD. As

M. denment says, this is a case of a massive fraud. He
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could well have said, this is a case of a nassive
securities fraud, but it was not a case of a covered
securities fraud. The Plaintiffs here bought sonething
t hat Congress specifically excluded from precl usion
under SLUSA.

The second textual flaw in their position is
t hat --

JUSTICE ALITG | don't understand what the
first textual flawis.

MR. GOLDSTEIN. Ckay. So --

JUSTICE ALITO What is the junping off
point for this flaw?

MR. GOLDSTEIN: The junping off point is
that there -- is the defined term"covered security.”

JUSTICE ALITO Right.

MR, GOLDSTEIN. So SLUSA only applies if
there was a material m srepresentation in the -- in the
purchase or sale of a covered security.

JUSTICE ALITO Wll, everybody -- the case
proceeds on the assunption that the -- that the CDs were
not covered securities. The question is whether it's --
the "in connection with" requirenment is met by the
all egation, which is interpreted to nean that there
woul d be future purchases and sal es of covered

securities.

32

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

So I'mnot sure what -- what you're getting
out of the fact that covered securities is a -- is a
defined term

MR. GOLDSTEIN. Because Congress asked
you -- or told the courts to focus on the question of
what the product is, that there was a m srepresentation
in the course of the transaction, in the course of the
purchase or sale, and that is only a covered security.
It is not sone other product that has, as a benefit, an
interest in a covered security.

JUSTICE ALITO It doesn't say a
m srepresentati on about the covered security. It says,
"a msrepresentation in connection with."

MR. GOLDSTEIN. That's actuatly, | think,
Your Honor, a really good point for us because the other
side's argunment, up till the brief -- excuse nme -- up
until the oral argunment, is that it was a
m srepresentati on about covered securities that would
trigger SLUSA.

The problemw th their position is that what
the Court has always said, when it tal ked about the
definition of "in connection with," is really two
things. It has to be flexible. W have to give the SEC
the ability to deal with novel frauds. But because,

nmet aphysically, everything is connected with everything
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el se, we're going to have to draw a line. There's going
to have to be sonme limt.

And you've pointed out that it's not an
easily adm nistered one, but the -- the bulwark, the one
thing that stops 10b-5 fromgetting conpletely out of
control, is that all of the frauds involved are ones
that the Court has recogni zed woul d have an effect on
the regul ated market. That was true in O Hagan; it was
true in Zandford.

Now, | realize that ny friends fromthe
Solicitor General's Ofice said today, at the podi um
that they can inagine that this fraud woul d have an
effect on the regulated market. They did say the
opposite in their briefing in the case. “Their brief at
the cert stage said there was no possibility that there
woul d be an effect on the regul ated market.

And so this, | -- | inmagine --

CH EF JUSTI CE ROBERTS: Can you -- can you
just give ne the page for that?

MR GOLDSTEIN:  Yes, sir. The -- it is -- |
will get it during the -- it's quoted multiple tines in
our brief, but ny colleagues will get it, if you don't
m nd, and --

CHI EF JUSTI CE ROBERTS: Oh, no. [It's okay.

MR GOLDSTEIN: It's in the cert pages, at
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about page 12, | think, but we'll -- 1 wll have it for
you in just a nonent, please.

And they said there is no -- the -- to quote
it alnost verbatim there was no prospect that this

fraud woul d have an effect on the covered securities

mar ket .

The second textual flaw --

JUSTI CE SCALIA:  Wll, wait. And -- and if
that's -- if that's wong, you acknow edge you don't
Wi n?

MR. GOLDSTEIN:. No, | do not.

JUSTICE SCALIA: Al right. GCkay. So what
di fference does it make?

MR. GOLDSTEIN: Well, it -- it is a -- as
understood, they're -- they seemto recognize, and if
you read, for exanple, their brief in Zandford, they say
that the sine qua non of their ability to determ ne as
the enforcenent authority here, that sonething has a --
is in connection with the purchase or sale of the
regul ated security is whether it would have an effect on
the regul ated market.

They wote a brief to you saying that and --

JUSTI CE SCALIA: And you really don't agree
wi th that anyway.

MR GOLDSTEI N: | think that that is their
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best hope, and | don't think they can satisfy it. W
think their authority is narrower still.

JUSTI CE KENNEDY: What -- what is your
position if the broker says, give nme $100, 000, and I
wi Il buy covered securities, and then he just pockets it
and -- and fl ees?

MR GOLDSTEIN:. That is securities fraud, in
our view, according to the SEC s adm nistrative
position. No court has ever said that -- so that's

Justice Scalia's point fromthe first half-hour

We can -- if that is correct, if the SECis
correct about that, we still prevail because what's
happening is the broker is saying, | will purchase for

you the covered securities. That's what the Line case
stands for.

Their brief in --

JUSTI CE KENNEDY: Well, | don't see how this
case is that nmuch different. They say, we were going to
invest in CDs, and the CDs will be backed by purchase of
the securities that we will purchase for you

MR. GOLDSTEIN:. Ckay. And so the -- the
critical difference, | think, is in the definition of
"purchase." And that was going to be the second textua
flaw that | was going to point out. And that is we can

acknowl edge that they woul d have a nuch stronger case in
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the hypot hetical that you've described if the covered
securities are pledged to back the CDs.

Thi s happens, for exanple, on a nmargin
account. It happens if -- there are lots of tines
soneone will say, | intend to use your noney to buy
covered securities, to buy stocks, and | am providing
those stocks as security for the |oan.

The reason that's securities fraud is the
definition of a purchase includes pledging the --
pl edging the stocks. That's really inmportant. And it
tracks with the Court's holding that "in connection
wi th" reaches as far as frauds that woul d have an effect
on the regul ated market.

Imagine if | were allowed to say, |ook, | am
going to buy covered securities, and you now hold an
interest in them-- an enforceable interest in the
stocks. And if that were not securities fraud, the
mar ket couldn't function very well because things |ike
mar gi n accounts, you could never have the confidence
that you would have the protection of 10b-5.

The critical difference, Justice Kennedy, is

between two different cases. |If -- this case, which is

SI B, says, look -- anpong all of its nmany

m srepresentations -- | will take your noney, and |

intend to buy covered securities. That gets the -- you
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know, putting all aside the difficulty of liquid assets
versus covered securities, give themtheir best version
of the representation here.

But it was only buying it for itself. It
did not pledge to sell the assets. It did not give the
plaintiffs any interest in them For exanple, the
interest rate on the CDs was conpl etely i ndependent of
the return on those covered securities.

JUSTICE GNSBURG M. Coldstein, | take it,
fromwhat you said up to now, that you are not defending
the Fifth Crcuit's test. It called for a determ nation
whet her the m srepresentation is the heart or the crux
of the conplaint.

MR. GOLDSTEIN. W -- we do defend that
rule. W do not think it's the best ground to decide
the case, and I will explain what | nean by that.

The Fifth Crcuit undertook to articulate a
rule that would govern all cases in which someone
pur chased sonet hing that was supposedly invested in
covered securities; so including, for exanple, the
Madof f cases, where there was securities fraud. WNadoff
falsely sold interest in a fund. That's core securities
f raud.

SI B never sold any securities at all. It

only sold CDs. So if the Court believed that the Fifth
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Crcuit was correct, that it was appropriate to decide
all of these derivative investnents -- if | could,
cases -- then we think you need a flexible termlike
"more than tangentially related.”

But we think this case stands on its own, on
the question of, look, if |I promse -- if | sell you
something, and I say | amgoing to take the noney and

buy CDs for nyself, and those CDs have the quality of

being liquid -- now, you don't have an interest in the
CDs, | amnot pledging themto you, so there is no
purchase by you of a covered security -- then that is

not a securities fraud.

And | did want -- want to get --

JUSTI CE SOTOVAYOR: Well, but that's the
Li ne case where, | amtold by the governnment, you were
trying to -- | know that Justice Scalia doesn't think
it's inportant, but |I do. Okay?

If someone tells nme, sell your securities,
give ne the nmoney, | will buy securities for nyself and
give you a fixed rate of return later, | think that's in
connection with the purchase and sale of securities,
even though it's not legally purchased for mnmy benefit.

MR. GOLDSTEIN:. Ckay. Two things about
that, Justice Sotomayor. | wll say that if -- what

think you were actually told fromthe podiumis that it
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is unclear fromthe SEC s adm nistrative opini on whet her
the persons who gave the noney to the broker as an
i nvestnent were actually given an interest in the
securities.

It's just not clear fromthat opinion.
There is certainly no SEC hol ding. Second --

JUSTI CE SOTOVAYOR: Let's assune they were.

MR. GOLDSTEIN:. Ckay. Then the second thing
I would say is the SEC has al ways been very clear to you
that the key part of your hypothetical is that it's a
broker. And the SEC has said to you repeatedly, and |
wWll just give this to you fromtheir Zandford brief at
page 23.

"There is a particularly strong connection
bet ween fraud and securities transactions when
st ockbrokers, |ike Respondent, mi sappropriate securities
and securities proceeds from brokerage accounts."”

The key feature is that you can understand
why it is that the market can't function if your
st ockbroker is nmaking pronises about buying and selling
securities. This is a bank. This is a bank that
doesn't issue covered securities in any way because it's
a foreign bank. It issues only the non-covered
securities that Congress specifically excluded from--

JUSTI CE BREYER  That's true, suppose --
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think what is difficult to define -- Jay Fisk gets into
his horse and carriage, drives up and down Wall Street,
and says, "lI'mgoing to buy Union Pacific, I'mgoing to
buy Union Pacific,"” knowi ng that people will, in fact,
all run out and buy it quickly, and what he really
intends to do is, when it cones out, he didn't, he's
going to sell outright.

Anyway, typical fraud. Now, that is
certainly covered.

MR GOLDSTEIN: Yes. That's narket
mani pul ati on.

JUSTICE BREYER. Al right. So -- so now,

here, what we have is M. Stanford, | guess, saying to
people, "lI'mgoing to buy securities, |'mgoing to buy
securities." And maybe he didn't.

MR, GOLDSTEIN:  Yes.

JUSTI CE BREYER  Just |ike Jay Fisk.

MR. GOLDSTEIN: Sure.

JUSTI CE BREYER. Ckay. So why does the
first fall within and not the second?

MR. GOLDSTEIN: Because the first conpletely
nesses up the stock market and the second one has
nothing to do with it. The first --

JUSTI CE BREYER:  You nean, in other words,

if they had done exactly the same thing, but with an
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intent or -- or naybe and the affect of a purchaser of
stock or a seller of stock reacting to the statenent,
then it affects it?

MR. GOLDSTEIN. Absol utely, because that's
the sine qua non --

JUSTI CE BREYER  Okay. \Where neither of
those is present, it doesn't.

MR. GOLDSTEIN. That's right.

JUSTI CE BREYER  Ckay.

MR GOLDSTEIN: And it's not --

JUSTI CE KAGAN. Could -- could you go back
to the Madoff case --

MR, GOLDSTEIN:  Yes.

JUSTI CE KAGAN: -- because you portrayed it
as investors joining into funds that directly held
stock, and | thought that it was nore conplicated than
t hat .

MR. GOLDSTEIN. Ckay. | -- 1 will play it
out. That was not ny intention. The Madoff cases
i nvol ved the follow ng scenario, and there are diverse
ones, and so | caution the course -- the Court about
trying to lay down a rule that will govern all those.

So Madof f engages in securities fraud.

W -- in covered securities fraud. He says, | have this

fund; it is invested in stocks. That turns out to be
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conpletely untrue. So we know that Madoff engaged in
securities fraud.

The Madoff cases are about the next
generation, the indirect purchasers, and that is people
who bought into a fund, and the fund bought into Madoff.
Now, those cases have been resolved on two separate
grounds that may not be entirely consistent, neither one
of which has any inplications for our case.

Theory nunber one, and this is by -- in an
opi ni on by Judge Rakoff, just a few weeks ago for the
Second Circuit. He says, |ook, the indirect purchaser
cases are covered by SLUSA because | | ook at SLUSA, and
it says, look at the allegation.

And the core allegation in those cases is of
covered securities fraud. It was that | was deceived,
| ost my noney, | should say -- because Madoff engaged in
securities fraud. He was selling air. He wasn't
selling anything at all. That's not this case. SIB
sold only non-covered securities.

The second way they have been resolved is
that you may be said to have -- when you bought into
what are called the "feeder funds,” that -- that in turn
i nvested in Madoff, you may well have purchased an
interest in the Madoff fund itself. And, therefore, you

wer e engaged effectively in the purchase or sale of
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covered securities.

That is clearly on the other side of the
line fromthis case. Nobody contends that we bought
anyt hi ng ot her than noncovered assets. Now, | have
tried to get to the -- to the hypotheticals that the
Court put to the -- ny friends in the first half-hour.

And realize that these --

CHI EF JUSTI CE ROBERTS: |'msorry.
["mjust --

MR GCOLDSTEIN:  Yeah

CH EF JUSTI CE ROBERTS: -- about 30 seconds
behi nd you.

Nobody contends that you bought anything
ot her than non-covered assets?

MR, GOLDSTEIN: Correct.

CHI EF JUSTI CE ROBERTS: | thought there was
an allegation that you were purchasing and selling
covered assets. The ones that were mi srepresented to be
backi ng CDs.

MR, GOLDSTEIN. No, sir. They have not even
made that argunent. They say that it's enough to
trigger SLUSA, that SIB bought sonething that was said,
in some sense -- and | have no idea what the rule is, to
be for our benefit or to back our CDs, but the only --

it is categorically the case that the only purchase or
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sale by the Plaintiffs --

CHI EF JUSTI CE ROBERTS: By SIB.

MR. GOLDSTEIN:. Yes, yes, sir. Now, this
is, of course, a significant step further than the Iine
that already concerned sonme nenbers of the Court,
Justice Scalia, Justice Thonas and the | ate Chi ef
Justice dissented in O Hagan, and this is a very
significant nove further than even that case because the
enphasis of the SEC in O Hagan was that that kind of
fraud woul d have a trenendous effect on the market if --
if people didn't -- couldn't be confident that the
other -- the person on the other side of the trade had
mat eri al nonpublic informtion.

Now, returning to the hypotheticals that the
Court put to ny friends in the first half-hour, realize
they're not hypotheticals. They are exactly why the SEC
is in the case. The SEC doesn't adm nister SLUSA. |t
is concerned that a narrower reading of "in connection
with" will affect its ability to adm nister the
securities |aws.

But you put to the SEC t he question, okay,
nane a case that you' ve brought in the past 80 years
that you could not bring if the Plaintiffs prevail here.
Nane a case that you, hypothetically, want to bring.

JUSTI CE KENNEDY: | nean, that's exactly
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what | would |ike you to think about for a second
because the | ast words of Ms. Gol denberg of the SEC
well, if you win, it's going to seriously hanmper the SEC
in conmbatting fraud.

O course, it wouldn't in a case |like this,
because they aren't limted by covered securities, they
can deal with any security, and they did bring a case
here. But they're worried about what you say, that
somehow this will narrow their authority, and they quote
Li ne, which is debatabl e.

But assuming that it's debatable, M. --

M. Cenment will have a chance to answer this exact
guestion. And so you are saying there are none. And
Line is debatable. And, therefore, it would not have
hanpered themin any case in the past, nor any one we're
likely to think of in the future, but for Line, which is
sonmebody' s decision over at the SEC, and can be argued
that it fits within your definition.

Is that really your answer? O are we going
to discover M. Cenment coning up and sayi ng, you forgot
about da, da, da, da, da?

MR GOLDSTEIN. If he does, it'll be the
first time. They filed three nmerits briefs, three reply
briefs, the SECfiled a cert stage am cus brief. It

filed a merits amcus brief. It has argued orally in
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front of you. And so far, we haven't found a case.
Now, can you -- can | tell you that | can

i magi ne a case that, because of ny rule, the SEC can't

bring? | can and | think that they shouldn't be all owed
to bring it. I'mnot saying that our rule has no effect
on them |'msaying it does.

But it's the lending cases, it's the
prenuptial cases, it's those things that hang over the
econony |ike a | oaded gun.

JUSTICE G NSBURG Aren't those rather
academ ¢ because SLUSA wouldn't be a bar to them anyway,
because then that's class actions?

MR. GOLDSTEIN. M point -- ny point,
Justice G nsburg, | apologize, is not that those are
affected by -- that those -- that rule affects SLUSA
It affects the SEC s ability to bring a fel ony
prosecution, despite the rule of lenity on the basis
that that's securities fraud.

Real | y under st andi ng the consequence of this
case, I'll admt to you, that the effect on SLUSA --
this is kind of a one-off case. They haven't identified
any other cases |like this under SLUSA, so they're
adopting a very broad reading of "in connection" to kind
of kill a gnat.

But the reason that they -- the SEC wants to
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do it is because it wants an extrenely broad readi ng of
"in connection with the purchase or sale.” They want to
be able to bring a case in which soneone is alleged to
have purchased a non-security, a house, issued a | oan,
on the basis of sonme statenment about the liquidity of
the fraudster.

And that is never a case that's ever been
brought before. And so it's true that we woul d prevent
them from doing that, but that's a good thing, not a bad
thing. They've had 80 years to say that they need that
authority, and they never have.

If there is going to be a way in which we
| ose this case, notw thstanding the foregoing, | think
it's going to be Justice Alito's concern; can you
articulate a narrower rule in favor of the Petitioners
that says it was the feature that they were covered
securities that was essential to the fraud.

I think we can say, first, that is not in
the text of the statute, right? That those words don't
appear.

JUSTICE ALITO Well, all that's in the text
of the statute is "in connection with," which is
open-ended, so | don't know what you're going to get
fromthe text of the statute.

MR. GOLDSTEIN: Well, | do think that this
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was not in connection with the purchase or sale. It
certainly wasn't material to any purchase or sale. But
the other thing, Justice Alito, is this notion that --
that the feature of them being stocks was essential to
the fraud would be true in, for exanple, a | oan.

If | say to you, | want to get a |oan for
$100,000, | promse to buy for nyself stocks that |
could sell to repay the loan, the only thing that was
critical about themis that they were liquid. And
remenber, that's actually all that SIB said, is that it
had |iquid assets. That's the only feature of it. And
soif we're going to focus on that --

JUSTI CE G NSBURG. But you're not contesting
at this point -- | think both courts bel ow assuned t hat
the assets included stocks that woul d be traded on the
exchange. You're not naking the argunent that it's
not necessarily -- that maybe the portfolio included
not hi ng that was traded on the exchange?

MR. GOLDSTEIN. W are not. | wll say,
however, that the other side has a serious probl em of
adm nistrability of an opinion in its favor in the
followi ng way: Justice G nsburg, the $7 billion in
assets that SIB clainmed to own clearly included sone
stocks on the NYSE. | think that's perfectly fair.

The question is how many? Nobody knows the
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answer to that. And if you are going to rule for them
the lower courts are going to face cases where a bank
says, we have liquid assets as well.

JUSTICE ALITO Can | just be clear on
your -- your position on the issue of whether there has
to be an actual purchase or sale?

MR. GOLDSTEIN:  Yes.

JUSTICE ALITO What is your answer? Yes
there nust be, or, no, it's not essential?

MR GOLDSTEIN: It is not essential to our
position. |If you agree -- if you agree with the SEC
that there doesn't have to be a purchase or a sale, we
still easily win the case. No court has -- | believe
that's only been resolved admnistratively. And so you
woul d have to decide that, in their favor, in order to
winthe case. In order -- we are not giving up on the
guesti on.

JUSTI CE ALITO You don't want us to decide
the case on that basis?

MR, GOLDSTEI N:  No.

JUSTICE ALITO You don't want us to issue
an opinion that says there has to be a purchase or sale
and, therefore, affirm

MR, GOLDSTEIN. That is not the ground on

whi ch we have pressed the case in front of you. |'m not
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trying to nake it nore conplicated. I'm-- it is
illustrative of all the rules that they need you to
adopt that no court has ever adopted.

Remenber, on Page 21 of their brief, which
is what you're being pointed to as their best cases,
they point to three admi nistrative proceedi ngs, no court
decision of a district court, court of appeals, or this
Court, and it's only on the failure to purchase point.

They have no cases in which the -- the core
features of this case are present, and that is you have
a fraud that woul d not have an effect they had
previously said on the regul ated mar ket whatsoever. And
it's nmerely the fact that it's for the benefit of
soneone el se.

There -- no court has ever adopted it.

And -- and in picking up what this Court said was so
important in Zandford and O Hagan is that it has not
been the SEC s position in the past. | know they have
said it when they stood up today, but there, the SEC
assured you, for decades, we have taken this position,
it's been essential to our enforcenent priorities, under
Section 10b, this case is conpletely different.

JUSTICE ALITO Wll, if we decided the case
on that basis, it really would be a one-off. So the

SEC, today, has told us this would have an effect on the
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securities market.

But you -- we would hold -- we won't listen
to that because, at an earlier point in the case, as
interpreted by you, they said it wouldn't. So that
woul d be -- that would be the holding where -- you know,
because the SEC previously said it wouldn't be an effect
on the securities market, that's the reason for the
deci si on.

MR. GOLDSTEIN: No, sir. M point is not
that when the SEC says it that it becones true. W
certainly don't agree with that. M point is that they
haven't articulated -- before, they said the opposite,
and today, they haven't articulated anything that is
nore than the kind of netaphysical go fromhere to here
to here.

And it asks too nmuch when we start froma
statute that carved these CDs out. Congress said, we
have this idea of a security, we have this idea fromthe
Nati onal Securities Markets | nprovenents Act that the
States regul ate noncovered securities, and so we are
going to say that the preclusive effect of SLUSA does
not reach these things like the CDs that we |eave to
regul ation by the State.

So this case clearly falls very easily

within the -- the text of SLUSA as bei ng not precluded.
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Then you ask, well, am | going to stretch the | anguage
of the statute to say, well, even though these are
noncovered CDs, because securities were involved,

t hi nk SLUSA should still apply.

I n aski ng whet her you should stretch the
| anguage, you would say, well, what's the point of the
phrase "in connection with"? Wy did Congress give it
that kind of capacious reading, but didn't say fraud
about securities or fraud involving securities?

It did say "in connection with." And what
your precedents have said over and over and over and
what has been the dividing line that has prevented 10b-5
fromswallowng all fraud is these are
m srepresentations that affect the regul ated narket
negatively. These -- this fraud did not do that.

If there are no further questions.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Cenment, you have four mnutes.

REBUTTAL ARGUMENT OF PAUL D. CLEMENT
ON BEHALF OF THE PETI TI ONERS

MR. CLEMENT: Thank you, Your Honor.

A couple of are points. First of all,
this -- it is just sinply wong that courts have not
decided that a purported sale is covered. The G ppo

case fromthe Eleventh Circuit, which we cite in both
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our opening and reply brief, is one of those cases.
There are others consistent with the SEC s | ongstandi ng
position.

JUSTI CE SOTOVAYOR: Zandford is a case |ike
that. That --

MR. CLEMENT: Zandford is a case fromthis
Court that, essentially, says that as well.

JUSTI CE SOTOVAYOR: Would you -- anong al
the circuit courts, which test would you adopt?

MR. CLEMENT: | don't know that | would
adopt any of them Your Honor, because | think a | ot of
t hem make the same m stake, which is they get
materiality, and they sneak it into the "in connection
w th" requirenents. So -- \

JUSTI CE SOTOVAYOR: Except Judge Sutton in
the Sixth Circuit.

MR. CLEMENT: Yes, and | think, if you were
going to accept one test, | would accept -- | would ask
you to have the Siegel test from Judge Sutton, but | do
think it's a mstake to have materiality or causation
slip into the "in connection with" requirenent.

l"d like to start with Justice Kennedy's
very apt observation that this fraud here is very
simlar to the paradigmatic securities fraud where |
sinply -- a broker sinmply says, give nme your noney, |
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w Il buy securities, and never does.

And fromthe perspective of the defrauded
party, it doesn't matter whether what they get in return
is a statenent that says they own sone securities or a
statenent in a feeder fund that says they have an
interest in the Madoff fund or whether they get, here, a
CD that they are told by the -- the brochure that tells
themwhat this is all about, that it's backed by the
investnents in the securities. They're all one and the
sane.

Anot her thing I have to correct is it's
sinply not true that the returns here were not variabl e
on the performance of the portfolio. It's not really
wel | developed in the record here, but if you want to,
we coul d | odge the brochures that are used to market
these things that tell these guys that their returns are
vari able and that they could lose all their principal
because of the investnments in covered securities.

A second thing is, of course, M. Coldstein
correctly says there are particular problens when broker
deal ers |lie about covered securities. Wll, so, too,
there are particular probl ens when an unregi stered
i nvest nent conpany |ies about covered securities. And
that's what their own conplaint says was the reality of

these -- of the Stanford | nvestnent Bank, that it was an
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unregi stered i nvest nent conpany.

That's interesting for two reasons. One, if
it were a registered investnment conpany, all of its
securities would be covered securities. That's another
way you can get within the covered security band. So
this idea that M. Goldstein proclains, this is not a
covered securities fraud, is sinply wong. It is.

It was material to this fraud to nake
m srepresentati ons about purchases of covered
securities. Wthout those representations that we're
going to take their noney and we're going to reinvest
it -- again, words fromtheir conplaint -- in covered
securities, nobody's going to give their noney to a bank
in Antigua.

The reason you give your noney to a bank in
Antigua is because you think it's backed by sonething
nore than a pi ece of paper, and the sonething nore was
pur chases of covered securities on the nmarket. So --

JUSTICE G NSBURG Even if you're right
about that, M. Cenent, they also said there was a
representation that this is insured by Lloyds, and there
was another claimthat they made. So even -- even if
you are right, wouldn't the answer be, okay, drop
anything that has to do with "in connection with the

sal e or purchase of securities."”
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We have -- oh, we have a claimabout the
i nsurance, and we al so have a claimthat both Antigua
and United States were heavily regul ated. Those were
fal se.

Why coul dn't they have a conplaint shorn of
the incorrect prem se and based on the insurance and the
regul at ed aspects?

MR CLEMENT: If | can answer? First of
all, I think that M. Goldstein was quite prudent to not
defend the Fifth Grcuit's rationale. So the fact that
there are other msrepresentations should not nean that
a msrepresentation in connection with the purchase or
sale of covered securities is sonehow okay. SLUSA mekes
clear that any m srepresentation is enough.

Now, the other thing | would say, very
briefly, is that they may have an opportunity to try to
replead. That, in a sense, is the next case. | assure
you that we would be arguing here, where the essence of
their claimis to hold the Petitioners secondarily
liable for the underlying msrepresentations, they have
to sort of have to take themall, but that's the next
case.

Thank you, Your Honor.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is subm tted.
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(Wher eupon, at 12:01 p.m,

above-entitled matter was submtted.)
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