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I N THE SUPREME COURT OF THE UN TED STATES

ANTHONY WALDEN,
Petitioner : No. 12-574
V.
A NA FIORE, ET AL.

Washi ngton, D.C.
Monday, Novenber 4, 2013

The above-entitled matter canme on for oral
argunment before the Suprene Court of the United States
at 10: 03 a. m
APPEARANCES:

JEFFREY S. BUCHOLTZ, ESQ , Washington, D.C; on behalf
of Petitioner.

MELI SSA ARBUS SHERRY, ESQ, Assistant to the Solicitor
General, Departnent of Justice, Washington, D.C.; for
United States, as am cus curiae, supporting
Petitioner.

THOVAS C. GOLDSTEIN, ESQ , Washington, D.C.; on behalf

of Respondents.
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PROCEEDI NGS
(10: 03 a. m)

CH EF JUSTI CE ROBERTS: W will hear

argunment first this nmorning in Case 12-574,
Wal den v. Fiore.

M. Bucholtz.

ORAL ARGUVMENT COF JEFFREY S. BUCHOLTZ
ON BEHALF OF THE PETI Tl ONER

MR BUCHOLTZ: M. Chief Justice, and may it
pl ease the Court:

In holding that the -- in holding that
respondents could bring this Bivens | awsuit agai nst
Oficer Anthony Walden in Nevada, the Ninth Grcuit nade
two errors that independently requi re; a reversal .

First, as to personal jurisdiction, the
Ninth Grcuit held that it was sufficient that
respondents have connections to Nevada, and that Oficer
Wal den all egedly targeted his conduct at them know ng
of their contacts with Nevada. That plaintiff-centered
approach is inconsistent with this Court's precedence
whi ch enphasi ze that the defendant hinself nust have
nmeani ngful contacts with the forum State.

Second, as to venue, the Ninth Grcuit
relied on the fact that the respondents felt in Nevada
the effects of Oficer Walden's all eged conduct in
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Georgia. That simlarly Plaintiff-centered approach is
in conflict wth the text of the venue statute,

1391(b) (2) which focuses on where the events or
omssions giving rise to the claimoccurred, not where
t he i npact of those events or om ssions nmay be felt.

JUSTI CE SCALIA: Do you have any preference
as to which of those errors you would like us to rely
on?

MR BUCHOLTZ: Well, Justice Scalia, | think
for the reasons set out in the Federal Law Enforcenent
Oficers' amcus brief, which I will try to explain,
think that it would be preferable for the Court to
address personal jurisdiction and not just venue. That
the reason is that venue in renoved éases wor ks
differently. There really is no venue per se in renoved
cases.

And so if the Court only reaches venue here
and hol ds that venue is inproper, in theory, and maybe
there are limtations problens with this, but in theory,
the plaintiffs could refile the same lawsuit in State
court in Nevada. It would be a Bivens lawsuit; it would
ari se under Federal [aw so we would renove it. But then
renmoval woul d nean under 1441(a) venue woul d be proper
per se in the district of renoval, because that's the
way renoval works, and this Court so held in Policia
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hal f a century ago.

And then there would be no personal
jurisdiction and then the personal jurisdiction would be
under the Ninth Grcuit's decision and we'd be back
exactly where we are now.

JUSTI CE SCALIA: O course, the venue
question does not -- does not bring into the Court a
constitutional question and the jurisdictional -- the
jurisdictional one does.

MR BUCHOLTZ: That's true.

JUSTI CE SCALIA: And we usually try to avoid
constitutional questions.

MR BUCHOLTZ: That's true. And the
avoi dance canon is certainly one facfor the Court could
take into account in deciding which issue to reach or
whi ch issues to reach or in what order.

On the other hand, the personal jurisdiction
question is -- is a constitutional question, but it's
not a constitutional question in the strong sense of the
term because the only reason that the -- the personal
jurisdiction question, as applied in this case, is a
constitutional one is because Congress hasn't provided
for nationw de service of process for Bivens clains.

And as the Court pointed out in Omi Capital
that Congress has the power to do that. It's not for
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the Court to do that onits own, to fill a perceived
policy gap in personal jurisdiction |aw

And so even though it is a constitutional
qguestion as currently configured, if Congress thought
that it were a problemto apply the existing personal
jurisdiction jurisprudence to Bivens clains and want ed
to provide for nationw de service of process based on
the idea that what counts is contacts with the U S. as a
whol e as opposed to any particular State.

JUSTICE G NSBURG It's not likely, isit,
considering if the Bivens claimwas created by this

Court and not Congress?

MR, BUCHOLTZ: |'mnot suggesting that
Congress should do that. | think Oor;gress shoul d not do
that. | think Bivens clains, for the reason that Your
Honor just stated, is -- is sort of the last place
that -- that anyone should start to create a nore

plaintiff-friendly version of personal jurisdiction.
The Court has gone -- I'msorry, Your Honor.

JUSTI CE G NSBURG You -- you would not have
any problem about -- assuming we agree with you that
it's -- there's no personal jurisdiction, it's the wong
venue, for the district court in Nevada to transfer the
case to the Federal district court in Georgia?

MR BUCHOLTZ: Well, | think,
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Justice G nsburg, in the ordinary course in a -- in a
case starting in district court under Section 1631 or --
or the venue statute, that would be an appropriate
cour se.

Here the district court asked respondents
specifically, if | agree with Oficer Wil den on persona
jurisdiction or venue, do you want ne to transfer or do

you want ne to dism ss? Because the statute gives the

district court discretion and -- and says in the
Interest of justice, transfer is -- is permssible in
lieu of dismssal. The respondents said enphatically,

we don't want you to transfer. W want you to di smss.
| guess they -- they decided they woul d rather have an
appeal to the Ninth Grcuit and take\their -- their
chances with -- with an appeal, then pursue the case in
Georgia. So | think under the unusual --

CH EF JUSTI CE RCBERTS: That's probably --
It turned out to be a good -- good strategy, at least to
the extent they got to the Ninth Grcuit.

Isn't Cal der agai nst Jones in considerable
tension with your proposition that you don't |look to the

plaintiff's contacts with the forun?

MR. BUCHOLTZ: | don't think so, Your Honor.
| think there -- there is definitely sone | anguage in
Cal der that could be read in a variety of ways. | think
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t he key | anguage in Calder -- excuse ne -- as the Court
states its conclusions, it says: "In sum California
was the focal point both of the article and of the harm
suffered by the plaintiffs.” And then the Court |ater
says that -- that the defendants expressly ained their
conduct at California. It doesn't say at the plaintiff,
who happened to be in California; it says at California.
And | think that's not an accident that the Court used

t hose formul ations.

In all of the personal jurisdiction cases
before Calder and since, and for that matter deci ded the
sanme day, in Keeton, decided the sane day as Cal der, the
Court has enphasized that random attenuated, and
fortuitous contacts with the forun1Sfate are in
sufficient and that in particular contacts between the
defendant and the -- and the forumthat are created by
the unilateral activity of the plaintiff are not
sufficient.

JUSTICE ALITO What do you think the Court
meant when it said that the -- the article was ai ned at
Cal i forni a?

MR BUCHOLTZ: | think what the Court neant,
Justice Alito, is that the article was distributed in
California and California was by far the | argest narket
for the National Enquirer. The article recounted events

8

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Review

or -- or alleged events, that happened in California.
And the article was drawn from California sources.

So it's not fortuitous that the effect of
the article was felt in California. That was -- that
was -- nhothing about that was fortuitous because the --
t he defendants knew that the article would be
distributed wdely in California, and that it was the
| argest market, and they --

JUSTICE ALITO Wen it was distributed, it
was distributed everywhere. |t was the Nationa
Enquirer, so it was probably in every supermarket in the
country.

And why does California as an abstract
entity care about an article that nakes al | egedl y
defamatory statenents about things that people
supposedly did in California? | don't quite understand
t hat .

MR BUCHOLTZ: Well, let ne try to answer
the first part of your question first, Justice Aito.
It's true that the National Enquirer was national, it
was distributed throughout the country. But the Court
went to pains in the opinion to enphasize that
California was the | argest market. And so when the
Court said the brunt of the harm-- that -- this is
right after the court's reference to express aim ng,
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where the Court says --

JUSTICE SCALIA: It's the | argest market for
everything, isn't it?

MR BUCHOLTZ: Well, in particular for
Nat i onal Enquirer when you're tal king about articles
about celebrities, about actresses in particular, that
allegedly injured their professional reputation and
prevent themfromgetting future acting jobs.

CH EF JUSTI CE ROBERTS: | don't understand.
Are you suggesting if this -- everything was the sane
except Ms. Jones was in New York, there'd be a different
result in that case?

MR. BUCHOLTZ: No, |'mnot suggesting that.

I think that -- \

CH EF JUSTI CE ROBERTS: Well, | thought
several tinmes you said California was the biggest
mar ket .

MR, BUCHOLTZ: Rght. | think -- | think
the way that -- that Calder reads, | think that there
are a nunber of factors. One of themis plaintiff's
residence in California. That's where she was when she
suffered the enotional distress from-- fromreading the
article about herself and where her job prospects were
al | egedl y adversely affected.

But it's also true the Court points out that
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not only is -- when the Court says the defendants
expressly ainmed their conduct at California, the next
passage after that where the Court explains what that --
what express aimng in California neans, it says
California was not only where Ms. Jones suffered the
brunt of the harm but where the defendants knew t hat
the Enquirer had its largest circulation

So | don't think you can disentangle the
fact that that's where she was, which, of course, was a
rel evant factor in that case because it was true, from
the fact that the defendants in a broader sense, in a
nore -- in a sense not based on her unilateral activity,
but in a sense based on their own contacts, ained at
California. They drewtheir -- \

JUSTI CE KAGAN: Wl |, what does it nean --
what does it nmean in the context of an intentional tort,
which is what we're tal king about here, to aimat a
particular State, if it doesn't nean to aimat a person
who you know to be within that State?

I mean, nobody conducts an intentional tort
intending to injure California per se. You're intending
to injure a person who resides in California. So what
would it actually nmean to aimconduct at a State
I rrespective of a person?

MR BUCHOLTZ: Well, Justice Kagan, | think
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the answer is that it could take a fewfornms. It
depends on the type of case. It would be very difficult
totry to come up with the single, you know, sort of
conpr ehensive unitary answer to that question that would
govern all types of cases.

| think the way that the plurality put it in
J. MciIntyre for intentional tort cases is that maybe
you're intending to obstruct the |aws of the forum
State. That would be nore neaningfully ainmed at the
forum State qua State and not just sonebody who happens
to be init or have a connection to it.

Anot her way that conduct could be ained at a
State would be if -- if it's a species of purposeful
avai | nent or purposeful direction, mﬁere you're
proj ecting your conduct into that State, whether
that's -- whether that's physical or literal or whether
it's -- it's through sone indirect or technol ogical
means for --

JUSTI CE KAGAN: Wl |, suppose -- suppose --
and I'msorry. Pl ease.

MR BUCHOLTZ: -- for sone benefit, for sone
reason, where you're projecting your conduct into that
State, not just because that's where the plaintiff
happens to be, which is incidental and irrelevant to you
that the plaintiff is there as opposed to anywhere el se,
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but because you're seeking that State out. That could
be -- it could be, in a case like J. MlIntyre, the
Court, of course, divided over whether in a -- in a very
broad sense, sending your product into the stream of
comerce intending that it in sone sense, you know, @o
to the U S as a whole without any particular focus on a
given State, was sufficient.

But at |east there, at |east there, you have

the intent to serve the U S. market as a whole. And so
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putting you at ri

on notice that your own conduct is

sk of being hailed into court in any

one of the States.

JUSTI

the -- the McIntyre exanple is a very different kind of

exanpl e because

CE KAGAN. Yes. | guess | just --

n those cases, you really are talkin

about a conpany seeking to serve a general market in

State. But intentional tort cases don't usually have

that quality. You're going after a particular person in

an intentional tort case. And it's odd to think of

going after an intentional -- a particular person

whether it's a defanmation suit or it's a fraud suit

or -- or what have you, as -- as targeting the State

itsel f.

MR BUCHOLTZ: Well, | think if it's a

def amati on suit,

Justice Kagan, if you project your
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defamation into the forum State, then it's fair to say
that you've in a sense entered the forum State, whether
that's electronic or physical as in Cal der.

JUSTI CE KENNEDY: But in -- in this case, it
was known or shoul d have been known that these were
ganbl ers, they were in Nevada. That's where a |ot of --
that's where their ganbling takes place. They were
residents of Nevada. So in that sense, they were |ike
the plaintiff in -- in Calder. The injury was there and
t he defendant arguably knew or shoul d have known t hat
that's where its major inpact woul d be.

| recogni ze your point that when you take
noney away, then you're inconvenienced in any State
where you happen to be. But there més an ar gunent
here -- it seens to ne there is an argunent here that

this was ganbling and these people were from Nevada and

so you've -- this -- this curtails their right or -- or
their option to conduct -- to conduct their activities
in -- in Nevada.

MR BUCHOLTZ: Justice Kennedy, the
conplaint alleges that the plaintiffs had contacts with
Nevada, were residents of Nevada. O course, they
showed O ficer Walden California licenses. That's what
the conpl aint alleges, not Nevada licenses. And so at
the time of their actual --
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JUSTICE G NSBURG But didn't they say they
were residents in both places, in both California and
Nevada?

MR BUCHOLTZ: They do say that. But
there's no reason to think, and even they don't allege
this, that Oficer Walden knew that at the tinme that he
actually interacted with them And so there's no
all egation that he --

JUSTI CE KENNEDY: Let ne ask this -- and
It's probably clear in the briefs. Is -- is the
gravanen of the conplaint the seizure at the airport or
the later false affidavit? Because to the extent it's
the later false affidavit, that cuts against you
margi nal | y. \

MR BUCHOLTZ: Well, | would enphasize

"marginally," Justice Kennedy, because | think the
gravanen of the conplaint is both. | don't think
there's a way to separate them The effect that the
plaintiffs are -- the reason for their lawsuit, their

cl ai m ng damages based on the allegedly false affidavit,
is that it took themlonger than it otherw se would have
to get their noney back. It's the sane noney that was
seized in Atlanta. So it's a continuation of the effect
of the seizure. You can't separate themcleanly.

And the affidavit --
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JUSTI CE KAGAN. Wyul d you -- woul d your
answer be different, suppose that the officer had said,
you can keep -- you can keep your noney, go on to Nevada
with it, and then, once the Fiores had reached Nevada
the officer said -- the officer filed a false affidavit,
which, let's say, froze the Fiores' bank accounts.

Wul d your -- would your answer be different? The
affidavit was filed in Georgia, but the noney was not
seized in Georgia, instead, the noney has gone on to
Nevada. |Is there personal jurisdiction in Nevada?

MR, BUCHOLTZ: Justice Kagan, | think if --
I f what O ficer Wal den al |l egedly had done -- of course,
that's not this case -- is freeze a bank account in
Nevada, then -- \

JUSTI CE KAGAN: Well, he did it by filing an
affidavit in Georgia and then it froze a bank account.

MR BUCHOLTZ: No, | understand that. |
understand the question. But if what he had done is
freeze a bank account in Nevada, then maybe it woul d be
fair to say that he had entered into Nevada by freezing
t he bank account in Nevada.

But here the cash was in Atlanta. The
plaintiffs brought the cash to Atlanta. Oficer Wl den
didn't seek themout know ng that they had any
connection to Nevada. They -- he didn't go to Nevada.
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He didn't direct anyone in Nevada to do anything. He
didn't seize a -- or freeze a bank account in Nevada or
di rect anyone to do anything like that. He never had
any contact with Nevada at all except for the very

I ntangi ble contact, if you can call it that, of -- of
allegedly witing this affidavit to keep the plaintiffs
fromgetting the noney back sooner than they woul d have.

But the plaintiffs would have gotten the
noney back wherever they happened to be or really, nore
preci sely, wherever their |awer happened to be. The
fact that they chose a | awer in Nevada and that's where
asked the governnent to send themtheir noney back
ultimately is the very definition of fortuitous contact
bet ween Wal den and Nevada. \

JUSTI CE SOTOVAYOR But you told nme -- you
started by saying that our personal jurisdiction and
venue provi sions and jurisprudence center on a
defendant's action, not on the plaintiff's action or
injury. Calder suggests otherwi se. But how do you
respond, not only to Justice -- I'll do this after, but
| et nme just pose the question and you can answer it on
your rebuttal.

MR. BUCHOLTZ: Thank you.

JUSTI CE SOTOVAYOR |'mworried about the
Internet effects from sonebody's account in Vernont by
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sonmeone in Illinois -- the hypothetical on page 19, who
steal s sonething froma store in California.

MR. BUCHOLTZ: Thank you, Justice Sotomayor.
If I may, 1'll reserve the balance of ny tinme and, as
you suggested, address that on rebuttal.

Thank you.

CH EF JUSTI CE ROBERTS:. Ckay. Thank you,
counsel .

Ms. Sherry.

ORAL ARGUMENT OF MELI SSA ARBUS SHERRY,
FOR UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONER

M5. SHERRY: M. Chief Justice, and may it
pl ease the Court: \

If I could start with this Court's decision
I n Cal der, because the facts of this case stand in stark
contrast to Calder. |In Calder, the article was all
about the State of California. It was about the
California activities of a California resident whose
career was centered in California, based on California
sources, and in a nmagazine that -- where its primry
publication was in California.

Here, even if you were to focus just on the
affidavit, the affidavit is in every real sense focused
on the State of Georgia. According to Respondents' own
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allegation, it recounts what happened in the Atlanta
airport in Ceorgia. It was based on information that
was received by Oficer Walden in Ceorgia. It's about
funds that were seized in Georgia, that rermained in
Ceorgia. It was prepared in Georgia, forwarded to an
AUSA in Ceorgia for forfeiture proceedings in Georgia.

And so the two cases could not be nore
different. Just as the focal point of the tortious
activity in Calder was on the State of California, here
the focus of the tortious activity was on the State of
Geor gi a.

JUSTICE SCALIA: D d the affidavit ever get
to Nevada?

M5. SHERRY: It didn't gét to Nevada. Based
on Respondents' own allegations, it was sent to an AUSA
in Georgia for forfeiture proceedings in Georgia. And,
not abl y, had Respondents wanted to regain their property
during the 6 nonths' period of seizure, they would have
had to go to Georgia to do so.

JUSTI CE KENNEDY: Do we know how nmuch of the
I nformation, the supplenental information, that was
prepared in Nevada and then was forwarded to Georgi a,
how nuch of that information was in the affidavit?

MS. SHERRY: Based on the current record,
don't know that we do. |If you |l ook at the conplaint
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al |l egations, they suggest that the excul -- what they
call the excul patory information was |left out of the
affidavit. The affidavit itself, if it even exists, is
not in the record in this case.

And, you know, by focusing -- you asked the
guestion, Your Honor, about what the gravanen of this
case is. | think in a very real way, the gravanmen of
the case is the initial seizure. The Ninth Grcuit
focused exclusively on the affidavit and Respondents do
so here as wel|l.

But | think it's a quintessential exanple of
the tail wagging the dog. The affidavit is, at best, a
thin and artificial read. Even if you were to focus
exclusively on the affidavit, as | e%plained - -

JUSTICE G NSBURG But it was -- it was
stated as a separate claim and | think Judge Gishol m
read it that way and | don't think Petitioner has taken
Issue with that. That there's -- one claimis for the
sei zure, another claimis for the false affidavit. So
the seizure stops the funds i nmmedi ately and then the
false affidavit keeps themthere.

So | didn't think there was a -- a genui ne
di fference between the parties on whether the
affidavit -- knowi ngly conposing a false affidavit is an
I ndependent claim

20

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Review

M5. SHERRY: There isn't for purposes of --
of this case in this Court and | don't nean to suggest
otherwise. But while there may be a distinct claim
there is no distinct injury. The injury that
Respondents al |l ege based on the affidavit is sinply that
the initial seizure continued beyond the tinme that it
ot herwi se woul d have and for that reason the harm the
sanme econom ¢ harmthat they were already feeling in
Nevada, continued beyond a certain person point in tine.

JUSTI CE SOTOVAYOR: But inmagi ne a case where
everybody agreed that the initial seizure was lawful, so
that that wasn't part of the conplaint at all, and the
only conplaint was that a false affidavit had been
filed, so that after making the prel{ninary
I nvestigation, the officer hadn't transferred the noney,
but had instead kept it.

M5. SHERRY: And again, obviously, that's
not this case, but | don't think that case would be any
di fferent because, assuming that the affidavit | ooks the
same as it's alleged to look in this case, it would
still be focused -- that noney in Georgia and everything
about it would still be related to Georgia. Again, the
only connection to Nevada woul d be the fact that
Respondents felt some harmin that State. It's not a
harmthat's unique in any respect to Nevada. It's a
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harm t hey woul d have felt no matter where they travel ed.
If they had gone to their other residence in California,
if they had |l eft on another --

JUSTI CE ALITO And that would be true even
I f the Respondents had never been in Georgia?

MB. SHERRY: No. | think it's -- | think
It's significant here that the Respondents did go to
Georgia. | nean, here we are tal king about a traveling
Plaintiff, a nobile Plaintiff, who voluntarily |eft
their honme State and traveled to other States, travel ed
to New Jersey, traveled to San Juan, and traveled to
Wal den's hone State, the place where he |lives and works,
and brought their cash with themthere.

And so | think it is sigﬁificant t hat they
did travel to the State of Georgia and I think it shows
how broad the Ninth Crcuit ruling really is. As far as
| aw engagenent officers, though, Federal, State or
local, this is a really problematic decision because
they interact with travelers fromall 50 States and
beyond on a daily basis.

The idea that, based on those interactions,
that they can be hauled into a far-away and di st ant
forum based on nothing nore than their interaction with
a traveler and finding out where that person is from
whi ch of course, unlike this case -- the facts here are
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somewhat unique in that the drivers' licenses that were
showed were not fromthe State of Nevada. |n nost
cases, when travelers show a driver's license, it's from
their State of residence.

JUSTICE ALITO Do you think it's rel evant
in a case like this whether the -- the Federal officer

who is sued is represented by the Justice Departnent?

M5. SHERRY: | don't think it's relevant at
all. 1 would point Your Honor to the Court's decision
in Stafford v. Briggs. In that case -- it's a venue
case. |It's about 1391(e). In that case, the dissent

made an argunent that that provision should extend to
personal capacity cases agai nst governnent officials.
And one of the argunments nade is thefe's really not nuch
of a burden on them because they have DQJ representation
and because they have indemification. And the majority
there rejected that argunent.

| think it's equally inplausible here, and I
think it's significant that not only did the Ninth
Crcuit rely on the fact of DQJ representation, which,
mnd you, is not a guarantee, it's a discretionary
determ nation; but not only did they rely on it, they
relied on it to say that there woul d be persona
jurisdiction here because this is a Federal official or
really a State official deputized as a Federal official.
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JUSTI CE KAGAN: Ms. Sherry, just to try to
figure out how far your argunent goes, suppose there's
an | RS agent sitting in Washington, D.C., and she
mal i ci ously does sonething, files an affidavit, does
what ever she does to inpose a tax penalty on sonebody in
Nevada and everything that she does happens in
Washi ngton, D.C

Does the person in Nevada, who is the victim
of this malicious attenpt to i npose a tax penalty, have
to go to Washington, D.C. to sue her?

M5. SHERRY: | think there's nore difficult
questions there where the individual hasn't |eft the
State at all and where it's targeted at the State. |
think that comes to Your Honor's queétion about what it
neans - -

JUSTI CE KAGAN: Well, she's a very nobile
person. She lives in Nevada, but she goes other places,
and -- and this could, you know, harm her wherever she
goes. Isn't that what you said? So why should she be
able to bring suit in Nevada under your view?

M5. SHERRY: That is what | said, but I
think maybe it goes to Your Honor's other question
earlier about what it nmeans to expressly ai myour
conduct at the forum State, as opposed to just the forum
resident, when we're tal king about an intentional tort.
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In the cases that have | ooked at this,

t hey' ve -- they have | ooked for sonething nore besides
sinply aimng your conduct at a forumresident, sone
indication that the -- that the defendant is trying to
reach into the forum State. And sone of the exanples
that have conme up is when they' ve actually sent
sonething into the forum State, whether it's a
defamatory article or a letter, the bullet exanple
that's in their statenent and nentioned in their briefs.

In those cases, the defendant is actually sending
sonet hing physically into the State or, for exanple,
directing activity in the forum State, directing
sonething to happen in the forum State.

What ever the answer is té t hat hypot heti cal ,
the facts here are really quite different. Wl den
didn't do anything to reach into the State of Nevada.
And as ny col |l eague pointed out, the only connection to
Nevada and the idea that the noney was going to be
returned there and eventually was returned there is
entirely fortuitous. |It's based entirely on the
unilateral acts of the plaintiff, the fact that they
happened to hire a Las Vegas attorney. |If they hired --

JUSTI CE SCALIA: M. Sherry, you -- would
you want us to decide this case on the jurisdictional
guestion or the venue question?
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MS. SHERRY: The Court, | think, can do
either. M preference would be --

JUSTI CE SCALIA: | understand that. That's
why | asked the questi on.

(Laughter.)

M5. SHERRY: M preference would be that --
the sane as Petitioner's, that the Court decide it on
personal jurisdiction grounds, and the reasons are the
ones expressed in the Federal |aw enforcenment officer
brief.

CH EF JUSTI CE RCBERTS: Wat type of action
woul d the United States have brought if they decided to
bring an action? It would have been in personamor in
rem agai nst the assets? \

M5. SHERRY: It would have been an in rem
action against the assets. It would have been a
forfeiture conplaint that would have been filed in
Ceorgia. And in those proceedi ngs, the Respondents
woul d have had an opportunity to contest the forfeiture.

If during either the pendency before those
proceedi ngs or even before those proceedings, if they
had wanted to seek to regain control of their property,
they woul d have had to file a notion or a petition in
the State of Georgia. They wouldn't have been able to
file one in their hone State. And again, those are the
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statutes that we cite at page 31 of our brief.

The consequence of the NNnth CGrcuit's
decision here really is to allow personal jurisdiction
as well as venue to travel with a mobile plaintiff in a
way that it cannot travel with nobile chattel

W' ve tal ked nostly about personal
jurisdiction here, but could | -- if | could just take a
qui ck nonent on venue and point the Court to the Leroy
decision in 1979. Nobody contests that there would be
no venue in the District of Nevada under the Leroy
deci sion. The | anguage change in 1990 does nothing to
change that and does nothing to change the result in
Leroy. Respondents avoid the statutory text, and I
think it resolves this case. \

Thank you.

CH EF JUSTI CE RCBERTS: Thank you, counsel.
M. Col dstein.

ORAL ARGUVMENT OF THOVAS C. GOLDSTEI'N

ON BEHALF OF THE RESPONDENTS

MR GOLDSTEIN: M. Chief Justice, and nay
It please the Court:

You are being asked by the other side to
write an opinion about personal jurisdiction that is
going to try and slice the salam very, very, very thin,
that is going to create a huge anount of confusion about
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t hese facts versus the facts in Calder, and that is
going to be very, very difficult to reconcile with the
Internet cases and the cases that the |ower courts are
constantly confronti ng about where a person in State A
intentionally injures a person in State B. And that
person frequently doesn't shoot a gun into the other
State. They sit at their conputer and they steal noney
under the bank account. They take the person's |ID.
They use their credit cards and the |ike.

| think intruth the way the case i s nost
likely to be resol ved --

JUSTI CE SCALIA: They didn't really injure a
person in State B here. | nean, these people were in
Georgi a when the injury occurred. \

MR GOLDSTEIN: Justice Scalia, we disagree,
and so let nme focus on your point and Justice Kennedy's
guestion about which claimit is. The claimhere -- the
conpl aint states two conpl ai nts, Judge Berzon
recogni zed. One is about the seizure. |It's exactly
what you are describing. The other is about the false
affidavit. And those really are different as a matter
of law. | have a couple of citations to give you to
explain how this | egal process works.

What happens is the DEA seizes the noney at
the Atlanta Hartsfield Airport. He takes the cash and
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turns it into a locker. Then what happens is that we
have to state a claimto the noney. And when we state a
claimto the noney, they either have to do one of two
things: They have to give it back to us as a matter of
| aw, or they have to start a forfeiture process as a
matter of |aw

And if you start the forfeiture process, you
have to provide to the assistant U. S. attorney a factual
basis for the forfeiture. And the way to |ook at this,
| think, is the way that Justice Kagan's hypotheti cal
asked, and that is imagine that there were two officers
here, not one. O ficer A-- we'll call himWwlden -- is
at the Atlanta Hartsfield Airport, and he seizes our
noney. And just assune that that's ﬁerfectly | awf ul
W then state a claimto the noney, and then we provide
factual information about why it is that the noney is
not subject to seizure. They have to return it to us at
that point or they have to start the forfeiture process.

And when that second officer creates a false
affidavit to start the forfeiture process, we are not in
Georgia. W have no ongoing contacts with Georgia. And
we are | osing access to the noney only in Nevada.
That's the only place we're in --

JUSTICE ALITO Well, suppose that the
plaintiffs in this case were not professional ganblers.
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Let's say they were Major League unpires or they are
menbers of a rock group that's going on a tour of 25
cities. Wiere would there be personal jurisdiction
there? 1In every place where the unpire was going to
appear at a gane? Every place where the group was goi ng
to perforn?

MR. GOLDSTEIN: No, sir. The lower courts
have tackled this question because people go visit their
nother-in-law. They do travel around. It's a nobile
society, and they have taken from your opinion in Cal der
and Jones the focus on where it is that the plaintiff
lives and works. And there is a good reason for that.

Personal jurisdiction is trying to tackle
t he question of where does the defendant reasonabl y
believe that he will be hailed into court. It's a
fairness principle. And that is, we need to have a
predi ctable rule that allows the woul d-be defendants to
know, okay, if I do this --

JUSTICE ALITO Wll, here the -- here the
plaintiffs apparently lived in two places, right,

Cal i fornia and Nevada?

MR QGOLDSTEIN. That is --

JUSTICE ALITO  And suppose ny hypot heti cal
rock perfornmer has five houses, one in California, one
In Montana and so forth. He -- personal jurisdiction
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ever ywher e?

MR. GOLDSTEIN. No, sir. The -- and let ne
just start with the premse of this case, all right? M
friend said that this officer was shown the
California -- California driver's |license. That's not
correct. He wasn't shown a California driver's |license.
The officer in San Juan, Puerto R co was shown one.

They only -- their principal residence, the conplaint
alleges | think in paragraph 2, is in Nevada. W do
have situations -- and that's where they |ived and
wor ked. W have situations --

JUSTICE ALITO Well, they were sufficiently
residents of California to get California driver's
| i censes, were they not? \

MR, GOLDSTEIN: That is true at one point,
and they had noved. 1'mgoing to step outside the
record just so | can accurately answer your question.

But it will give you a sense of how these cases actually
oper at e.

Most often, you have the situation where
they're coll ege students. You know, you have a coll ege
student who lives at honme with their parents, but they
go off to college, and they may be injured where it is
that they Iive and go to school in that case. And what
the lower courts do is sensibly, they say, if you know
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where the person's principal residence is -- and this
case is sinplified by the fact that the district court
under stood and assuned that the defendant knew that they
lived in Nevada. It's never been contested in the case,
and Judge Berzon said quite correctly, what you have to
do is you have to nake it a prinma facie case, because
there's no evidence in this case, that the principal

resi dence was Nevada and that the defendant knew that.

JUSTI CE SCALIA: So you're really arguing
for a very broad principle. Wenever there is an
intentional tort, you can be haled into court at the
pl ace of residence of the person agai nst whomthe tort
Is commtted.

MR GOLDSTEIN: No, sir.\ "' msorry --

JUSTI CE SCALIA: No, that's what | thought
you were sayi ng.

MR. GOLDSTEIN. Then I've msled you, and
let me state our test, which | haven't done yet, and
that may help you. Qur rule is as follows: Wen the
defendant intentionally targets the plaintiff for injury
in State A where the injury arises -- and that's going
to be the big difference. Does the injury arise there?

Justice Scalia, your inpression in your
earlier question was that this injury didn't arise in
Nevada. But our test requires that it arise in Nevada,
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and the defendant knows that it's going to arise in
Nevada. |'ll contrast our -- our false seizure claim
right? W were in the airport. W |ose the $97, 000.
If we then go back to Nevada and then file suit, our
injury can't travel with us. And that's the big
concern.

JUSTICE BREYER Well, | don't see how it
arises in Nevada. Wat they're saying is that sone
people in Ceorgia didn't give back sone noney that they
took in Georgia. To take your exanple, ny question is
this: There could -- you say there are nany, nmany, many
cases. W could get this all mxed up if we don't
follow your rule. Al | want you to do is cite ne a
few, but the fewthat I want you to ﬁte me will neet
certain criteria.

MR GOLDSTEIN.  Ckay.

JUSTI CE BREYER. For exanple, a college
student goes into the bookstore, and it's also a

pharmacy, by the way. And he breaks his finger in the

door. It's his fault. He says: | amgoing hone; send
me sone bandages. The store never does. "Send ne sone
books; | just bought them" The store never does. They

know his hone address, all right? Injury. Now, what
about those?
Cte nme sone | ower cases where they say
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there is jurisdiction in cases |ike that.

MR. GOLDSTEIN. | have not seen --

JUSTICE BREYER "Ch, | lost ny billfold. |1
lost it here in the store. Wen you find it, will you
send it back?" They never send it back, though they
found it. Al right.

So just give ne sone | ower court cases that
finds jurisdiction in that kind of situation.

MR GOLDSTEIN:  In that kind of situation
where the injury actually -- and you have naned severa
situations.

JUSTI CE BREYER. No, no, the injury -- ny
goodness, he lost his billfold. There was noney in it.
And by the way, when he gets hone, h{s parents are away,
and he's not going to have any noney to spend on food or
even, |like, CDs or anything.

(Laughter.)

MR, GOLDSTEIN: So Justice Breyer, it is our
position that in that situation, there is not personal
jurisdiction. And let nme try --

JUSTI CE BREYER There is no jurisdiction in
t hose cases where he lost his billfold in the bookstore
in the college town 1,000 mles away from hone, and he's
goi ng hone, and everybody knows he's never going to have
any noney, and they keep the noney. Gkay. Wat's the
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difference? |f there are no cases on those, what is the
di fference between that case and yours?

MR, GOLDSTEIN. Ckay. The difference is
that the defendant in that instance, the injury arises
at the bookstore. Gkay? And the fact that it has a
continuing effect, as a practical matter, the | ower
courts uniformy treat the injury arising as in the
bookstore. But there are situations that you can
i magine the following: And that is he |oses the
billfold in the store. GCkay. That injury arose there.
Now, soneone takes the credit card fromthe billfold
after he has gone hone, knows that he's at hone, and
starts spending his noney with it. That injury arises
where he |ives. \

JUSTI CE BREYER Ckay. Now, give ne the
case that says that.

MR GOLDSTEIN:. Ckay. The cases that are
closest to that, two of themare at page 25a of the
petition appendi x. They are the Bancroft case, and that
-- these are not going to be billfold cases. Ckay?
Billfold cases, people tend not to -- if you |ose $100,
people don't file a lawsuit. These are bigger cases.
And it's the petition appendi x. You've pulled open the
red brief, so | amasking you for the cert petition.
The Bancroft case at 25a is where a CGeorgia resident
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wites to a Virginia registrar and the registrar
m sappropriates the website of a California conpany.
And that is they never set foot in California. They
don't, you know, do anything in California at all.

And there, there is jurisdiction in
California because they know that the person's going to
be hurt in California.

The next one is Metropolitan Life. That --
the sanme page. An Al abanma resident wites to an
I nsurance conpany and they say, "Ah, I'mentitled to the
I nsurance proceeds."” But the actual proceeds belong to
soneone in California. And they never get the noney.

So it's like this case. The noney never gets sent into

Cal i f orni a.

And these renote injury cases --

JUSTICE BREYER Is this is a case -- is
this a case like -- 1I'll look at those cases.

MR. GOLDSTEIN.  Ckay.

JUSTI CE BREYER. But is your case a case
i ke where the credit card is used, sonebody finds it in
a bookstore and starts spending the noney and did the
agents here, who were outside Nevada and they were
keepi ng the noney, were they going and spending it?

MR. GOLDSTEIN. They weren't going and
spending it. They were --
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JUSTI CE BREYER. Was there a credit card

that they were using?

MR GOLDSTEIN. No, sir. | -- 1 was trying
to take a billfold exanple and -- I'm-- I'"mtrying
to --

JUSTICE BREYER | was trying to figure out
just which cases | should read carefully and I wll read

t hose cases.

MR GOLDSTEIN. Ckay. And there's a case
that's discussed in several of the briefs called
Dudni kov and that involves an -- an eBay -- eBay-like
auction and soneone in one State bl ocks an auction in
another State. So one of the inpressions --

JUSTI CE SCALI A: Was the\nDney here in
Ceorgia the whol e tine?

MR. GOLDSTEIN. The noney here was --

JUSTICE SCALIA: Was it still there in that
| ocker ?

MR. GOLDSTEIN. No. Here's the thing about
it. This is no |onger about the cash. And this -- the
actual answer to your question is he turns the noney in
at a locker, okay? Then it's deposited into an account.
It's not about the physical noney in any way, shape, or
format that point. W weren't -- when we got the
noney, nobody sent us a duffle bag full of cash. There
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was a check, of course.

JUSTI CE KAGAN:  Well, if it were about
t hem - -

MR QGOLDSTEIN:.  Yes.

JUSTI CE KAGAN. S0 -- soO suppose they seized
a gold watch --

MR GOLDSTEIN:  Ckay.

JUSTI CE KAGAN: -- and then they refused to
return the gold watch.

MR GOLDSTEIN:  Yes.

JUSTI CE KAGAN: But the gold watch really is
still sitting there in Georgia.

MR GOLDSTEI N Yes.

JUSTI CE KAGAN: Ckay? Vﬁuld you say that --
that then there's -- there's personal jurisdiction in
Nevada?

MR GOLDSTEIN. Ckay. Okay. In sane facts,
and that is a false affidavit, it's not just they seized
it, it's they make a fal se --

JUSTI CE KAGAN: Yeah, they seize it and then
there's a false affidavit keeping it.

MR QGOLDSTEIN. Yes, that --

JUSTI CE KAGAN: And the conplaint is only
about the false affidavit, but it's in reference to
property that is indisputably in Georgia.

38

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Review

MR. GOLDSTEIN. Yes. | do think, if you can

prove an injury, which | think is very hard fromthe

gold watch -- let's say a conputer, just to nake it a

little bit nore plausible, that they would be hurt in

Nevada, then, yes, | do think if you can make out an

injury, which isn't -- the tort doesn't arise until the

Injury occurs. That's why the | ower courts treat these

cases as the tort occurring where the victimis.

JUSTICE AGNSBURG M. Goldstein, can | take

you back to the origins of all of this?

MR GOLDSTEIN.  Yes.

JUSTICE A NSBURG The mai n nove for

personal jurisdiction traditionally is the plai

ntiff

must go to where the defendant is, no matter how

I nconvenient that is for the plaintiff. Jurisdictionis

defendant-centered. You're trying to hold a defendant,

you have to go where he is.

Then the | ong arm age cones about,
have specific jurisdiction, which, by the way,
you' re urging.

MR QGOLDSTEI N Yes.

and we

i s what

JUSTICE G NSBURG You're still not saying

t hey have all-purpose jurisdiction over Wl den.
MR GOLDSTEIN: No. Correct.
JUSTICE A NSBURG And this Court,
39
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McEntyre deci sion indicates, has been pretty careful
about specific jurisdiction. And Mguel wasn't enough
t hat machine bl ew up or cut sonebody's fingers in New
Jersey. They had to purposely avail thensel ves of
wherever the -- the standard words are.

And here you're asking for -- really pushing
this specific jurisdiction to the limt. The defendant
has acted only in Georgia. He hasn't set foot outside
the State.

MR, GOLDSTEIN: Ckay. So, | don't think we
are trying to push the bounds. Let ne make one point
about McEntyre and then try and correct the
m sinpression that | think that's been left, that there
are a few contacts between Nevada and this case and
hopefully prove to you that there are far nore contacts
between this tort and this forumthan will be true in
the overwhel mng majority of cases that the |ower courts
confront.

And the point | would nake, Justice
G nsburg, and it's nmade by the plurality in MEntyre, is
that there have al ways been special rules for
intentional tort cases. That's the distinction and
that's why Cal der conmes out the way it does, citing
restatenment Section 32nd of the second -- the second
restatenment of the conflict of laws. And that is the
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reason -- it's not just nade up.

The reason there's a special rule for
intentional torts is that the defendant knows he's
hurti ng sonmeone somewhere el se, and therefore expects to
be hailed into court. The view of the McEntyre
plurality, of course, was that the overseas manufacturer
there wasn't itself doing anything directed at the
forum

But if | could just get to the very
| mportant point about --

JUSTICE ALITO Before you nove on fromthat
poi nt - -

MR GOLDSTEI N  Yes.

JUSTICE ALITO -- your érgunent S
dependent on the fact that the officer here knew t hat
the -- the plaintiffs were residents of Nevada; is that
right?

MR, GOLDSTEIN: That they lived and worked
t here.

JUSTICE ALITO Wiy shoul d that nake any
di fference? The conduct is the sanme; the injury is the
sane. Wat if he didn't know? Then there would be no
personal jurisdiction

MR. GOLDSTEIN. That -- that is actually
generally what the | ower courts hold, and their reason
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is that the defendant is doing something know ng that he
may be hailed into that court. It is a
defendant-favoring rule that intends -- attenpts to give
predictability.

Now, if that's wong, it doesn't hurt ny
case because as the case cones to you, it's not --

JUSTI CE SCALIA: Well, you could say that
about whatever rule we adopt. Once we adopt the rule,
when -- the defendant will know that if he violates that
rule, he's going to be hailed into court.

MR GOLDSTEIN: Justice Scalia, there is

JUSTICE SCALIA: | nean, it's sort of a
self-fulfilling point you're naking.\

MR. GOLDSTEIN. It's alnost |ike the Fourth
Anendnent reasonabl e expectations to privacy. There is
acircularity here. But it's not entirely circular
because we're tal king about a specific State here. It's
not that he knows that the plaintiffs mght be -- live
In Georgia or mght Iive anywhere in the United States,
it's a very specific State and that's why it's not
circul ar.

Now, if | could just help you understand our
view that there are a |l ot nore contacts between this
tort and Nevada than in the great, great -- at |east
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90 percent of the cases the | ower courts are
confronting. So here are the points that | woul d nmake
about those contexts, and there are six, and | wll try
and be brief.

The case invol ves noney owned by Nevada
residents, $30,000 of which originated in Nevada and al
of which was on its way to Nevada.

Second, the defendant intentionally hurt the
plaintiffs knowi ng that they would | ose access to the
nmoney in Nevada, where they |ived and worked.

Third, we will use documents in Nevada to
prove that his action was intentional because it omtted
the information that the defendant requested. This is
not a uni -- us unilaterally sending\noney. At the
Atlanta airport, he said send us the proof that the
funds are legitimate, that he requested and received
fromthe plaintiffs in Nevada, and that he learned in
searchi ng a Nevada | aw enforcenent database, which is
par agraph 79 of the conpl aint.

The two last points | would nmake is that the
plaintiffs will show that they were deprived of the
noney in Nevada until the Nevada | awer they had to hire
used records in Nevada to persuade the governnent to
send the noney to Nevada. And the plaintiffs in their
case, of course, will show, because it is the fact that

43

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Review

they are ganblers working in Las Vegas, that the
econom c injury occurred to themthere.

Now, if you think that's not enough, if you
conclude that's not enough, you are closing the door
absolutely to all of the internet cases, because those
are cases where soneone sits at the conputer and targets
soneone in another State. This --

JUSTICE ALITO Wen you're tal ki ng about
the internet, you're in a different world. But this is
a -- the facts here are ol d-fashioned. Everything that
happened here coul d have happened in 1920.

MR QGOLDSTEI N  Yes.

JUSTICE ALITO Coul d have happened in -- in
the 19th century. \

MR, GOLDSTEIN:  Yes.

JUSTICE ALITO So | don't see what the
internet has to do with this.

MR, GOLDSTEIN: Justice Alito, you al ways
tell us that you' ve got to wite a legal rule. And
there is no special personal jurisdiction rule, and the
| ower courts --

JUSTI CE BREYER® Yes. Well, there seens to
be because it's hard to think of an internet case where
a defendant woul dn't be having comrunications with
people in the -- State, wouldn't be inviting business,
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woul dn't be doing all kinds of things. So there are
many kinds of internet cases, but | don't -- | don't

automatically see in deciding this that we're deciding

any on.
MR. GOLDSTEIN.  Justice Breyer, the kinds of

internet cases -- and it's wong for nme to just say

Internet -- the kinds of cases that |'mtal ki ng about

are the fraud cases, the intentional tort cases --

JUSTI CE BREYER  Li ke what ?

MR. GOLDSTEIN:  You steal -- you're sitting
in Georgia -- you don't, but sonmeone is sitting in
Ceorgia and they steal the identity of soneone who's in
Nevada.

JUSTI CE BREYER | mouldﬁ't do that.

(Laughter.)

MR. GOLDSTEIN. That's why | took it
i mredi ately back, recognizing the error.

JUSTI CE SOTOVAYOR He woul dn't know how.

(Laughter.)

MR. GOLDSTEIN:  But there are bad people in
the worl d, obviously, and those people do, with
i ncreasi ng and di stressing frequency with these new
tools of communication, they are very, very capabl e of
causi ng significant harmto soneone el se w t hout
actually do -- setting foot in the State.
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Now, | have to offer you a solution. Let ne
just be clear. | recognize that this can go either way,
because if | say internet cases, well, then |I'm opening

the door to potentially a very w de-rangi ng set of cases
going into Nevada, and we have here the special case of
a law enforcenent officer, and | believe that | do have
the solution. And that is, this is actually a case
about transfer. It is not a case about jurisdiction and
venue. This is the unusual case where the defendant
filed a notion to dismss and did not file a 1404 notion
to transfer.

And this case is a lot -- you should treat
it like Atlantic Marine. Because what you need to do is
recogni ze, | think, that there's the\big cat egory of
jurisdiction. Were there is jurisdiction, there's a
subset, there is venue. That's where you can file a
|l awsuit. That is not where the case is going to be
litigated.

And in these cases, what defendants
uniformy do, and the |ower courts pay incredible
attention to the fact that | aw enforcenent officers are
going to be witnesses or are the defendant. In these
cases, the defendant cones in and says, okay, |
recogni ze technically there's jurisdiction and venue,
but let ne tell you how disruptive it will be if I
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actually have to litigate the case here.

JUSTICE ALITO Wll, | don't understand
what you're saying. You re saying that we should
reverse the Ninth Grcuit's dismss -- the dismssal and
send it back for the district court to consider whether
t he case shoul d be transferred?

MR. GOLDSTEIN:  No, sir. | would not --
this is ny judgnent. | do not want it reversed. Wat
' msaying --

JUSTICE ALITO | know that, so that's why
" m confused by what you're saying about transfer.

MR GOLDSTEIN: I'mtrying to describe an
opi nion that you would wite and the opinion that I
think you would wite is this, and it\ says: Look,
personal jurisdiction in the wake of Cal der,
particularly where there are contacts here, exists.
Venue exi sts because several of these are events or
om ssions, including the injury that occurs in Nevada.
But what we expect the lower courts to do in a case |ike
this is to pay particular attention at the begi nning of
the case, as we do wth qualified immunity, to have an
efficient process in which the defendant can say --

JUSTI CE G NSBURG But you are asking the
Court to decide a big ticket item personal
jurisdiction, and the theory that you are proposing

a7

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Review

woul d apply not to, just to Oficer Walden, but it would
be about as far out as any specific jurisdiction case |
know. So the Court shouldn't say, well, jurisdiction
okay; venue, okay, but consider it transferring it to
Ceorgia. That seens to ne wld.

MR GOLDSTEIN. Justice G nsburg, | am not
trying to skip over. | have talked for this entire tine
about why | think we are right on jurisdiction and
venue, and | ampleased to return to the issue. Wat
" msuggesting to you is | recognize that we can't
have -- there are two ways of dealing with the prospect
of a broad personal jurisdiction rule. One is to narrow
It substantially. The second is to recognize that it
doesn't determ ne where the case is éoing to ultimately
be litigated.

I will tell you, Justice G nsburg, from
personally reviewing all of the posy-Cal der cases in the
Federal courts and the State courts that the contacts
here are much, nmuch greater between Nevada and this tort
than exists in the great majority of cases that the
| ower courts are confronting. So if you --

JUSTICE G NSBURG Did Cal der have somet hi ng
to do with the notion that every defamation is -- that
every publicationis a tort where it occurs? There is
sonet hi ng speci al about the |libel cases. There was that
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t heory that wherever the paper that contains the
l'i bel ous article, wherever it is sent, in each one of
those places the tort occurs there.

MR GOLDSTEIN. Two things about that. That
Is the rule for torts, not specifically -- it is true of
l[ibel, but it is true as well of fraud. The fraud
occurs where the person is defrauded. |It's straight
fromthe Restatenent. It's the ordinary comon | aw
rule. So the tort does happen where the victimis
infjured in libel and in a case like --

JUSTI CE SCALIA: But you are libeled
wherever it is published. You don't have to be there
where it's published. You are |libeled wherever it is
publ i shed. \

MR. GOLDSTEIN:  And, Justice -- that's
correct. And, Justice Scalia, this is exactly why --
you were asking the question, why is it then-

Justice Rehnquist's opinion in Calder has the discussion
that the other side is focusing on about how the article
was centered on California and howit canme from
California sources. Now, none of the holding of the
case describes it, but you wondered, and he has

enphasi zed, ny friend has, why is it in the opinion?

And it's for the reason you have just given. And that
I's defamation and |ibel cases, when you are talking
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about publication to the Internet or publication

nati onwi de |ike the National Enquirer, the | ower courts
have rightly focused on the fact, can we say that this
isn't just directed to the United States?

JUSTI CE SCALIA: So -- so you could say that
Cal der, far from bei ng an expansi ve deci sion, was a
narrow ng decision. It said, you know, there's
jurisdiction not necessarily everywhere where the |i bel
was published, which is where the injury occurs, but
there is jurisdiction only in California, where these
ot her connecti ons exi st.

MR, GOLDSTEIN:. W are saying the sane
thing. 1'mjust not explaining ny view of it well
enough and that is -- \

JUSTI CE SCALI A: Except it's harder for you
to establish that the injury occurred in Nevada.

MR GOLDSTEIN: | don't think so, and let ne
try ny best. Al right. The reason these defamation
cases about Internet and national publications -- say
the New York Tinmes is sued for defamation. The Court
was very concerned and the | ower courts are very
concerned that the publisher can't be sued in all 50
States. And so what the |owers courts have done in the
wake of Calder is say, | know you published it to the
whol e country, National Enquirer, but is it fair to say
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you expected to be haled into court in California
because there were special features about this
def amati on?

Now, defamation and nati onwi de publication
Is very different fromthe other torts the |ower courts
confront, which, as was suggested in the first 30
m nut es of questioning, | think, by Justice Kagan, are
directed at a person. The "shoot the gun" exanple, the
"defraud the victim exanple.

JUSTI CE SCALI A© But our jurisdiction cases
have not been based on where you expected to be sued.
You coul d expect to be sued anywhere if the State says
you are going to be sued here.

Qur cases have focused oﬁ whet her the State
has jurisdiction, whether the State has enough
connection with it to assert its power; not the
expectation of the defendant, but the power of the
State. That's what's going on here.

MR. GOLDSTEIN. Justice Scalia, | agree with
you, but I will say in ny defense that when the Court
has said, when we are trying to figure out if there are
m ni mum contacts and whether it's consistent with fair
pl ay and substantial justice, the | anguage the Court has
used is, is it fair, because the defendant coul d
reasonably be expected -- could reasonably expect to be
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haled into the court. That's true of purposeful
avai l ment cases like McIntyre. |It's true of intentional
tort cases. And that is, we neasure fairness and

whet her you are getting process that is due to you
procedurally by whether this is sonething that you could
expect to happen to you --

JUSTI CE SCALIA: That's your new test, just
whet her you coul d expect this to happen?

MR GOLDSTEIN. No, sir. No, sir. | have
gi ven you a specific test about where you have to
intentional injure the person, knowi ng that they will be
injured there and the injury has to arise there. And as
|"ve said, the way in intentional tort cases that has to
work is that the |ower courts recogn{ze that a tort has
a wong and an injury, and the injury is what nakes the
tort conplete and the tort occurs where the victimis.

Just take the "shoot the gun" exanple.
Right? The reason is that the person is injured there.
It doesn't have to be that you shoot the gun, that the
bul l et travels across the State |ine, because the sane
t hi ng can happen when noney is taken out of your bank
account .

JUSTI CE BREYER Wiat is the -- what are the
el ements of the second tort?

MR, GOLDSTEIN: Yes. It is essentially a
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fraud cl aim

JUSTI CE BREYER' And what is the el enent?

MR. GOLDSTEIN. That he knowi ngly submtted
i nformation that caused the governnent not to send us
t he noney. False --

JUSTI CE BREYER  The ot her el enent?

MR. GOLDSTEIN.  Yes. That is --

JUSTICE BREYER How do | find that?
Because you see in the fraud case, the el enment includes
the victins being msled.

MR GOLDSTEIN. Yes. That's --

JUSTI CE BREYER: But that's not necessarily
true here. | wonder --

MR GOLDSTEIN: No, it's\actually not the
case that the victimhas to be msled in fraud,
Justice Breyer, so for exanple --

JUSTI CE BREYER. It has to be a
m srepresentation --

MR, GOLDSTEIN. A knowi ng m srepresentation.

JUSTI CE BREYER -- material to.

MR GOLDSTEI N Yes.

JUSTI CE BREYER: Material to?

MR, GOLDSTEIN: Here to the governnent's
deci sion --

JUSTI CE BREYER  Not here, but material
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to -- normally it has to be material to the obtaining
t he, say, of property.

MR, GOLDSTEIN. Right. O the refusal to
return.

JUSTI CE BREYER® Now, where do | find the
el enents of the tort that you are alleging here?

MR. GOLDSTEIN:  The tort that we are

alleging here is essentially comon | aw fraud under

Bivens. | can give you citations --

JUSTICE BREYER | don't see anything in the
conpl aint that says anything like that. It just says --
where do | look to see it?

MR. GOLDSTEIN. Ckay. The citations to the
conpl ai nt about -- it would be paragfaphs 99 to 101.
It's alleged to violate the Fourth Amendnent and our due
process rights to have submtted the fal se affidavit
t hat caused the government not to send us the noney.

And if you were to conclude, Justice Scali a,
that this injury doesn't arise here, let ne just tell
you what the consequences of that are. And that is
there are a | arge nunber of cases that arise constantly
where people | ose access to noney. Were they don't
have the insurance proceeds sent to themor the Soci al
Security checks or the IRS refunds.

JUSTI CE KAGAN:. M. Coldstein, as |
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under stood what M. Bucholtz was saying, he was saying
there is a distinction between an officer who conmts a
fraud in Georgia, when your noney is in Nevada, and so
he commts a fraud and he freezes your bank accounts in
Nevada, versus he commts a fraud by filing this
affidavit. But it is as to noney that is |ocated where
he is, not where you are, but where he is in Ceorgia.
That's the distinction that | understood himto be

dr awi ng.

MR. GOLDSTEIN. Right.

JUSTI CE KAGAN: What do you think about
t hat ?

MR. GOLDSTEIN. It doesn't nake any
practical sense to ne, and the nDney\masn't i n Ceorgia.
The noney was in an account in Quantico, Virginia that
bel onged to the DEA

What difference does it nmake as a matter of
personal jurisdiction between the follow ng two cases
and that, the defendant is sitting in Georgia steals
nmoney from ny bank account in Nevada or the defendant
sitting in Ceorgia causes the governnent not to send ne
t he noney in Nevada.

JUSTI CE BREYER Because one of the elenents
of the crine in the second case, no elenment of the crine
or no elenment of the tort, it's only the injury which
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isn't an el enment of the actual underlying behavior that
gives rise to and in the first case it's the other.
There is an elenent that takes place there. That's what
I*'m I ooking for.

MR GOLDSTEIN.  Ckay.

JUSTICE BREYER I'mlooking for that. [|'m
not saying that | have it. That's why | asked you the
guestion | did.

MR GOLDSTEIN: | believe that the el enents
of the tort that Justice Kagan is describing are the
sane elenents that | amtal king about here. It's just
where the noney starts.

CH EF JUSTI CE ROBERTS: What if the
plaintiffs in this case didn't Ieave\Gborgia?

MR, GOLDSTEIN:  Yes.

CH EF JUSTI CE ROBERTS: They said, ook, I'm
not leaving until | get ny noney back. And |I'mgoing to
get ny noney back as soon as the | awer sends us the
recei pts or whatever it is. |Is that a different case?

MR. GOLDSTEIN: Yes, it is a different case,
M. Chief Justice. And the |lower courts say the real
guestion is, where -- is this the kind of injury that
wll arise where the Plaintiff |lives and works. And any
case --

CH EF JUSTI CE ROBERTS: | thought your
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argunents was basically it does arise where he lives and
wor ks because it is in Nevada. And he still lives and
works in Nevada, even if he stays in Georgia and says,
I*mnot leaving until | get the noney.

MR, GOLDSTEIN. No, | -- that is -- for
exanpl e, on our seizure claim we acknow edge that at
the very |l east there wouldn't be venue. And there's
another difference in addition to the fact that they had
returned to Nevada and they had returned to |iving and
working. And that is, in our actual case, we have the
docunents that are sent at his request from Nevada. W
have the fact that he searches the Nevada | aw
enf orcenent dat abases. And we have the fact that the
noney is going to be sent by the govérnnent t o Nevada.

It's requested by their Nevada | awyer
sendi ng docunents from Nevada. And so those are -- if
we think of Calder as a case in which there's not nerely
injury in California, but a few extra factors that were
in California, that's much nore this case than it is any
of the other cases that the | ower courts are
confronti ng.

| would just discourage the Court, if |
could, from--

JUSTI CE G NSBURG  Except, M. Coldstein --

MR QGOLDSTEIN:.  Yes.
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JUSTICE G NSBURG -- it -- it is of no
consequence to WAl den whether this person is from Al aska
or Nevada. In Calder, the article was about a person in
California. The sources cane fromCalifornia. The
paper had its principal circulation in California. It
seens to nme there's nothing resenbling that in this
case.

MR, GOLDSTEIN. Justice G nsburg, to ny
m nd, what resenbles it are the docunents that go from
Nevada to the defendant, and we think that's a --
specific to the fact that it was a |libel and defamation
case. Thank you.

CH EF JUSTI CE ROBERTS: Thank you, counsel.

M. Bucholtz, you have féur m nut es
remai ni ng.

REBUTTAL ARGUMENT BY JEFFREY S. BUCHOLTZ
ON BEHALF OF THE PETI Tl ONER

MR. BUCHOLTZ: There was a |ot of tal k about
intentional torts being different, and -- and how there
should be a different rule in intentional torts. And |
want to start just by -- by enphasizing the inplications
of that. The other side is putting all their eggs in
t he basket of what's in Oficer Wal den's m nd,
triggering sone different personal jurisdiction inquiry.

And ny friend even referred to qualified
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i mMmunity by anal ogy, but | think that analogy is very
Important. And it shows why it would be unworkable to
make personal jurisdiction turn on what's allegedly in
the defendant's mnd. This Court initially created
qualified immunity on that nodel as a -- as a -- based
on subjective good faith. That turned out not to work
because subjective good faith --

JUSTI CE SOTOVAYOR Wite a -- counsel,
wite a holding that takes care of your case without
putting at risk the internet cases that he's tal king
about .

MR BUCHOLTZ: Justice Sotomayor, | think
there is absolutely no reason the Court needs to address
i nternet cases or any other cases inQoIving noder n
technology. This case is -- the nost nodern technol ogy
involved in this case, | think, is a dog sniff at the
airport. There's just no reason for the Court to
address any of those --

JUSTI CE SOTOMAYCOR:  Counsel, your adversary

Is right. W wite rules that get applied to different

concept s.

MR BUCHOLTZ: Right.

JUSTI CE SOTOVAYOR So write the holding for
me that can't be just plaintiff -- defendant's

activities, because Calder did nore than just
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defendant's activities. So wite a different -- wite
t he hol di ng.

MR, BUCHOLTZ: O course, Justice Sotomayor.
| understand there has to be a rule, and the rule is
here there is -- there's tangible property. This isn't
a case about property with no real-world presence that
only exists on a server sonewhere. This is a case about
cash that was in a bag, and the bag was in Atlanta, on
the plaintiff's person in Atlanta. It was seized in
Atlanta. And the only effect --

JUSTICE KAGAN:. |I'msorry. So there'd be a

difference if the bag had been shi pped to Washi ngt on,

D.C.? And, you know, noney is -- is fungible. Mney is
everywhere and nowhere. So it -- it\seens as though
nmoney is a bit different froma gold watch, that -- that
it was -- it's only contingent that the noney renai ned

in Atlanta rather than being shipped to a bank sonepl ace
el se.

MR BUCHOLTZ: Well, | think it's not
contingent. And from Oficer WAl den's perspective, |
think it's incidental and contingent that the plaintiffs
happened to be from Nevada, and that's where the effects
of the seizure or the continued seizure or the delay in
return were felt.

But | think to -- to try to answer, Justice
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Sot omayor, your question and your question earlier about
freezing a bank account in other kind of electronic
cases or internet cases where different technol ogies are
i nvol ved, maybe there's a difference between freezing a
bank account in Nevada.

Maybe that can be said to be sonething that
occurs in Nevada, that's reaching into Nevada to cause a
real effect in Nevada, to cause sonething to happen in
Nevada, which is different fromseizing cash in Atl anta,
know ng and failing to return it, know ng that the
failure to return it is going to have an inpact wherever
the plaintiffs are, which presumably will include where
they live, which is Nevada and California.

So maybe there's a way té draw a line
bet ween freezing a bank account in Nevada, or in
Bancroft and Masters and Dudni kov, the cases that ny

friend relied on, there were real-world activities

happening in the forum State. |n Dudni kov, there were
goods. There were -- there were fabric prints that
existed in the real world. And they were being -- they

were in Col orado, and they were to be sold in Col orado.
The def endant --

JUSTI CE KENNEDY: Could this record or these
conplaints be read to support the conclusion that the
Injury was substantially altered by the false affidavit,
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based on the m suse of the infornmation received from

Nevada?

MR BUCHOLTZ: Well, Justice Kennedy, |
think the conplaint -- again, we're not chall enging
the -- the reading by the |lower courts that there's a

claimbased on the affidavit that's distinct fromthe
cl ai m based on the seizure. On the other hand, the
conplaint only has a Fourth Anendnent claimin it.
That's the only source of law that the conplaint relies
on.

And the Fourth Anendnent injury was conplete
upon the seizure -- upon the search and sei zure which
occurred in Atlanta. The quantum of damages wasn't
known yet at that tinme because the p{aintiffs didn't
know whet her they'd get the noney back or when or what
m ght happen in between.

But that Fourth Amendnent injury occurred
then and there. And so the fact that nmaybe their
consequenti al danmages are hi gher because they didn't
have the use of the noney for |onger as opposed to
shorter, | suppose that could increase their danmages.
But it doesn't fundanentally change the nature of this
case as one that has no neani ngful connection between
O ficer Wal den's conduct, all of which occurred in
Atlanta and -- and Nevada.
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JUSTI CE SCALIA:  You say the affidavit
woul dn't give rise to a Fourth Amendnent claim

MR BUCHOLTZ: | think Judge |kuda nade that
poi nt bel ow, Justice Scalia, and | would agree with
that, that -- that however is what the conplaint
al l eges, and we're here on personal jurisdiction and
venue and not on the nerits of the -- of the conplaint.
So again, the conplaint alleges that there's this
affidavit -- may | finish, M. Chief Justice?

CH EF JUSTI CE ROBERTS. You can finish your
sent ence.

MR, BUCHOLTZ: The conpl aint alleges that
there is this affidavit witten in Georgia for the
pur pose of seizing funds that were séized in Ceorgia
that were to be forfeited in Georgia. The only
connection to Nevada is the fact that the plaintiffs
allegedly felt the inpact there. Under any of this
Court's precedents, that's not sufficient.

Thank you, Your Honors.

CH EF JUSTI CE RCBERTS: Thank you, counsel.

The case is submtted.

(Whereupon, at 11:04 a.m, the case in the

above-entitled matter was submtted.)
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