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PROCEEDI NGS
(11: 05 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
next this nmorning in Case 12-464, Kaley vs. United
St at es.

M. Srebnick?

ORAL ARGUMENT OF HOWARD SREBNI CK

ON BEHALF OF THE PETI TI ONER

MR. SREBNI CK: Thank you, M. Chief Justice,
and may it please the Court:

When t he governnent restrains private
property, the owner of that property has the right to be
heard at a neaningful time and in a meani ngful manner.
For a crimnal defendant who's faciné a crimnal trial,
whose property has been restrained, that tine is now,
before the crimnal trial, so that he or she can use
t hose assets, that property, to retain and exercise

counsel of choice.

JUSTI CE SCALIA: Well, | -- you know, | -- |
find it hard to think that -- that the right of property
is any nore sacrosanct than the -- the right to freedom

of the person. And we allow a grand jury indictnent

wi thout -- without a separate mni-trial to justify the
arrest and -- and holding of -- of the individual. And
if he -- if he doesn't have bail, he's permanently in
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jail until the trial is over. And we allow all of that
just on the basis of a grand jury indictnent. And
you're telling us it's okay for that -- maybe you think
It's not okay for that.

But | think you're saying it's okay for
that, but it's not okay for distraining his property.
| -- I find it hard to -- to think that it's okay for
t he one and not okay for the other.

MR. SREBNI CK: Justice Scalia, it's not okay
for either.

JUSTI CE SCALI A: Ah, okay. This is a bigger
case than | thought.

(Laughter.)

MR. SREBNI CK: The right\to be rel eased on
bail, that is, the right not to be detained all the way
until trial, under this Court's precedent in United
States v. Sal erno, the Court provided procedural
saf eguards to ensure that before soneone is held all the
way until trial, they would have a hearing, a hearing
whi ch would include a right to challenge the weight of
t he evidence and other factors.

We ask for something no different. 1ndeed,
the indictnment itself can justify the detention of the
body and the detention of the asset until such tinme --

JUSTICE ALITGO Well, that's -- I'msorry.
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That's pretrial detention without bail. | thought
Justice Scalia's question had to do with detaining
someone who was indicted but couldn't make bail.

MR. SREBNI CK: Every person is limted by
their own financial wherewithal. And so long as bail is
set not as an excessive bail, he or she nust rely on the
assets that he or she owns.

JUSTICE ALITO. But why in that situation
woul d the defendant not have the constitutional right to
have a determ nation by a judge as to whether there was
pr obabl e cause?

MR. SREBNICK: In the context of a bail
hearing, a judge does nake that determn nation.

JUSTI CE Gl NSBURG: Does {t? There are
several factors that are taken into account. One of
themis weight of the evidence. Are you equating those
two things, probable cause to believe that the defendant
commtted the offense and wei ght of the evidence as one
of several factors to take account over the bai
determ nati on?

MR. SREBNI CK: Yes, we are, Justice
G nsburg. In the United States v. Salerno, this Court
uphel d pretrial detention because there were procedural
saf eguards, a right to be heard, shortly after the
arrest. In the context of the restraint of assets, as
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it stands now in the Eleventh Circuit, there is no right
to be heard at any tinme until --

JUSTI CE GINSBURG: Right to be heard --

CHI EF JUSTI CE ROBERTS: | thought your
answer m ght have been that, yes, in fact, the property

is entitled to greater protection because it's going to

be used to hire counsel that wll keep the person out of
jail long term even if he can be put in jail pending
the trial.

MR. SREBNI CK: M. Chief Justice, we've
certainly made that argunent in our brief. Sone m ght
find it nore inportant to have those assets to retain
counsel of choice than having their |iberty deprived
temporarily. In either case, the riéht to be heard
shoul d include the right to be heard by a judge, a judge
who woul d have the authority to provide relief.

JUSTI CE SCALIA: Is this only in the case
where the person has no other assets, where all of his
assets are seized so that he can't -- he can't hire
counsel ? Suppose only half of his assets are determ ned
to -- or asserted by the governnent to have been the

product of crimnal activity, and he has a | ot of other

noney with which he can hire an attorney. |Is that a
different case? And we're not -- that's not before us
here.
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MR. SREBNI CK: That's not this case. So
| ong as --

JUSTI CE SCALI A: So you have a hearing on
whet her he has ot her noney, right?

MR. SREBNI CK: Such -- such a hearing took
place in this case, indeed. But nevertheless, the
Petitioners, the Kaleys, did not have sufficient other
funds to retain counsel of choice.

JUSTICE G NSBURG: |If your -- if your
position prevails, there would be nothing to stop the
def endant from using those assets for sonething other
t han paying an attorney. |If the assets are unfrozen,
freely available to the defendant, the defendant m ght
say: | wll settle for a legal aid {amyer, | want to
use this noney for sonmething that | care nore about.
It -- there would be no control on that, would there?

MR. SREBNI CK: Justice G nsburg, | believe

there could be and shoul d be. | ndeed, if the court were

to modify the restraining order to allow funds to be
paid to counsel, the court would supervise the rel ease
of those funds to ensure that indeed the funds were be
using -- were being used for the exercise of the right
to counsel of choice.

We are not asking for a vacation of the
restraining order so that the noneys can be used for
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ot her purposes.

JUSTI CE SOTOVAYOR: | see the governnent's
strongest argunent as being that the grand jury finding
of probabl e cause is sacrosanct, and a hearing |like the
one that you are proposing would call the validity of
that finding into question.

VWhy don't you address that because we -- you
were tal king about in bail the validity of the charges
are not at issue, just one factor in the court's
determ nati on of whether to restrain himor her is the
strength of the government's case. Are you trying to
draw a sim | ar anal ogy here?

MR. SREBNI CK: Justice Sotomayor, what we
are proposing, and indeed it's been é hearing that's
taken place in several of the circuits for sonme 25 years
now - -

JUSTI CE SOTOVAYOR: There is at least five
who are ruling simlarly to yours.

MR. SREBNI CK: So for 25 years the courts in
those circuits have been hol ding these hearings. And
what these hearings look like are simlar to a pretrial
detention hearings, they are simlar to suppression
hearings, they are simlar indeed to what Rule 5.1
prelimnary hearings mght | ook like. And all these
hearings require is a presentation by both sides. Each

8
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side makes its presentation. O course, the grand jury
IS a one-sided presentation. O course, the grand jury
does not give the defendant an opportunity to be heard.
| ndeed the grand jury doesn't give the defendant an
opportunity to have his adversary present excul patory
evidence to the grand jury based on this --

JUSTI CE G NSBURG: And how do you get at --

JUSTI CE SCALIA: Well, that's terrible. W
shouldn't allow that. W shouldn't even hold the
fellow We' ve been doing it for a thousand years,

t hough, and it's hard to say that it violates what our
concept of fundanental fairness is.

MR. SREBNI CK: Justice Scalia, we are not
quarrelling with the power of the grénd jury to initiate
the charge. We are sinply saying the grand jury doesn't
have the power to initiate and hold for the period
between indictment and trial, the --

JUSTI CE GI NSBURG. But then there -- then
there is the anomaly that the grand jury has said there
i s probable cause, this defendant can be prosecuted, and
t hen you woul d have the judge nake a determ nation that
there isn't probable cause to believe. You are asking a
judge who has determ ned there is no probable cause to
preside at a trial because the grand jury has found that
there is probable cause. And how -- how could a judge

9
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allow a trial to go on? |If the judge concludes there is
no probabl e cause to arrest this defendant for this
crime, how could the judge then conduct a trial? The
judge would be overriding the grand jury's

determ nation, right?

MR. SREBNI CK: Justice G nsburg, | don't
believe so. Wat's at issue at the hearing is what the
governnment presents at that hearing as conpared to what
t he defense presents at that hearing, no different, |
submt, than in civil cases under Rule 65 where a judge
hol ds an interimhearing on the entry or nonentry of an
I njunction, that doesn't define the outcome of the case.

JUSTI CE KENNEDY: I n your view, what weight
does the court, the trial court in tﬁis hearing, give to
the fact of the indictment?

MR. SREBNI CK: | believe the indictnent
authorizes the initiation of the restraint and not nore.
The governnent --

JUSTI CE KENNEDY: So no weight. W' ve now
had a hearing. | ignore the indictnment and let's have a
trial. That's your position?

MR. SREBNI CK: Justice Kennedy, if the
def endant makes a presentation at the hearing --

JUSTI CE KENNEDY: No. | would think the
gover nment has the burden of proof.

10
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MR. SREBNICK: |f the defendant is entitled
to the hearing because the defendant needs assets to
retain counsel of choice, and the governnent rests on
the indictnment and the defense presents nothing nore, |
submt the government would prevail at that hearing if
nothing is --

JUSTI CE KENNEDY: \What about -- what about a
detenti on hearing? Same rule?

MR. SREBNI CK: Under the statute --

JUSTI CE KENNEDY: It would be the governnent
under a detention hearing -- pardon nme. The trial court
under the detention hearing ignores the fact of the
i ndi ct ment ?

MR. SREBNI CK:  Under the\BaiI Ref orm Act,
there is a rebuttable presumption in certain offenses
where an indictnent has been returned that the person is
a flight risk, but it is a rebuttal presunption. W are
asking for the same opportunity to rebut the entry of
the restraint. So we in no way are submtting that the
prosecution is prevented from proceeding to trial.

JUSTI CE SCALI A: But a grand jury indictnent
doesn't -- doesn't establish that there is probable
cause to believe that the person is a flight risk. That
doesn't contradict what the grand jury found. You're
asking the judge here to contradict what the grand jury

11
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found.

MR. SREBNI CK: We are asking the judge to
make an i ndependent finding based on what's presented to
t hat judge at the hearing, the very hearings that have
been occurring for 25 years.

JUSTI CE GI NSBURG: Wouldn't the next step be
that the judge would then dism ss the indictnment? The
judge has found there is no probable cause to charge
this man with this offense. And yet you're going to ask
that same judge to try the case that -- it would seemto
me that the logic of your position is if there is to be
this hearing on probable cause and the judge finds that
there is no probable cause, then the judge dism sses the
I ndi ctment. How could you ask a judée who t hinks there
is no probable cause to then conduct a trial?

MR. SREBNI CK: Justice G nsburg, what the
judge m ght conclude is at that hearing at that nonent
in tinme the governnent did not satisfy its burden, on
that one day in tinme. It doesn't nean that the judge
has gone back to | ook at what occurred before the grand
jury.

JUSTICE ALITO At these hearings when they

have been conducted, what do they | ook |ike? The rules

of evidence would not apply, | assune, so the governnent
could call, let's say, a case agent who woul d provide a
12
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sunmary of sone of the evidence, enough of the evidence
that was submtted to the grand jury to establish
probabl e cause in the opinion of the prosecution, and

t hen what woul d happen?

MR. SREBNI CK: Justice Alito --

JUSTICE ALITO  You could call w tnesses.
Coul d you subpoena w tnesses? Could you require the
di scl osure of the names of government w tnesses?

MR. SREBNI CK: Justice Alito, what we are
proposi ng and what indeed happened in this case, in the
case of the Kal eys, the defense presented transcripts of
testinmony. AlIl we asked the judge to do is to consider
it. Indeed, the judge had presided over a trial of a
co- def endant who was acquitted. \

JUSTICE ALITO. Well, this was an unusual --
that's a somewhat unusual situation where you had
been -- there had already been a trial of soneone el se
who was all egedly involved in the schene. But what if
t hat was not the case? In the nore ordinary situation,
what woul d happen?

MR. SREBNICK: In the nore ordinary
situation the defense, if it chose to offer evidence, it
woul d be subject to the rules of the standard for
I ssui ng subpoenas under Nixon only if there were
mat eri al excul patory evidence that needed to be

13
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presented. This would not be a discovery exercise.
This would not be an effort to sinply learn identity of
wi tnesses. |ndeed, the government could and does rely
upon hearsay w tnesses, case agents, to summari ze the
case.

But where the defense, as here, offers the
j udge evidence of innocence, where the judge hinself has
presi ded over the trial of a co-defendant and sees the
defect in the indictnment, sees the defect in the theory
of prosecution, we believe due process does not allow
the judge to close his eyes to that --

JUSTI CE SCALIA: And in the next case we
have, if we agree with you, will be sonebody saying due
process does not allow you to proceed with a trial when
it has been found by an inpartial judge that there is no
probabl e cause. That will be our next case, right? And
you may well argue it.

To tell you the truth, I would prefer -- to
save your client, | would prefer a rule that says you
cannot, even with a grand jury indictnment, prevent the
def endant fromusing funds that are in his possession to
hire counsel. Don't need a hearing. Just, just it's
unconstitutional for the rule to be any broader than
wi t hhol di ng money that the defendant does not need to
def end hi nsel f.

14
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Wuld you like that? | really prefer it to
yours. | think yours |leads us into really strange
territory.

MR. SREBNI CK: Justice Scalia, | believe
that was the issue in Monsanto and Caplin & Drysdale
where this Court held 5 to 4 decision that assets that
are denonstrably tainted can be restrained over the
obj ection of the defendant who needs those assets to
retain counsel of choice. Today, |'m asking the Court
not to allow the restraint of those assets that are
denonstrably not tainted.

JUSTI CE KAGAN: Can | ask what the prospects
of success at a hearing like this are? You know,
there's an am cus brief which lists é5 cases in the
Second Circuit in which this kind of hearing was held.
My clerk went back and found that in 24 of those cases,
the notion was denied and in the 25th, the notion was
granted, but then reversed on appeal. So, then, you
know, it's not surprising really. | nean, probable
cause, it's a pretty low bar. So what are we going
t hrough all this rigamarole for, for the prospect of,
you know, com ng out the sanme way in the end?

MR. SREBNI CK: Justice Kagan --

JUSTI CE SOTOVAYOR: Just as a footnote, one
ina mllion, which m ght be your case. | think that's

15
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t he point.

MR. SREBNI CK: Actually, | believe that the
brief of the New York Council of Defense Lawyers that
Justice Kagan refers to points out that there are many
ot her cases where at the courthouse steps the parties
resolve the question of the restraint of those assets.

CHI EF JUSTI CE ROBERTS: And | suppose if the
government knows it's got to go through a hearing where
It has to lay out part of its case, it may well decide
at that point it's not worth it. So it's not 24 or 25.
Who knows how many hundreds of times the governnent
woul d have sought to seize the assets but didn't because
t hey knew they would have to justify it at a hearing.

MR. SREBNI CK: M. Chief\Justice, t hat may
be so, but it appears that the governnent does exactly
that every day in Federal court during pretrial
detention hearings when it proffers its case in order to
convince a judge to detain a defendant and we're asking
for sonmething no different.

JUSTI CE GI NSBURG. But you sai d sonething
about plainly tainted assets. | thought that the
hearing was given on the traceability of the assets to
the crime. So on that part, the defendant isn't all owed
to chall enge the connection between the assets and the
of fense, right?
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MR. SREBNI CK: Yes, Justice G nsburg.

JUSTI CE GI NSBURG. Everybody agrees with
that. So there is a possibility to say you said we have
unt ai nted assets, but the Defendant in this case said, |
concede that these assets are related to the charged
of f ense.

MR. SREBNI CK: Yes, Justice G nsburg. W
di stingui sh between tainted and traceable to. The Court
bel ow granted us a hearing to determ ne whether the
assets restrained were traceable to the conduct in the
i ndictnment. \What we would |ike to show at a heari ng,

i ndeed, | think we have shown it on the record before
district court, is that even though the assets that are
under restraint are traceable to the\conduct, t he
conduct is sinply not crimnal.

And we'd |ike the Court to hold a hearing
whi ch woul d not bind the Court at trial. Again, no
different than courts hold in civil cases with Rule 65,
this interimdecision is not a determ nation of whether
the grand jury got it right or wong. It's a
det erm nati on of whether the governnent presented a
sufficient case on that day to satisfy its burden

JUSTICE ALITO. There's been a suggestion
that if the judge were to find that there was a | ack of
probabl e cause, the prosecutor would be under an ethical

17
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obligation to dism ss the charges. Do you agree with

t hat ?

MR. SREBNI CK: Justice Alito, not
necessarily. It would depend on why there was no
so-call ed probable cause. |If it was based on a --

sonet hing known to the prosecutor that would constrain
hi m or her ethically, perhaps. But if it was sinply
because the prosecutor on the day of the hearing only
presented one witness instead of all five, that would
not constrain the prosecutor ethically in any way. The
prosecutor retains the discretion to decide how strong a
presentation to make at this hearing, no different than
t he prosecutor would have to make that sanme decision at
a prelimnary hearing, at a pretrial\detention heari ng
or plaintiffs have to make at a Rule 65 hearing.

JUSTICE ALITGO And what if it's the sane
evi dence, the sanme evidence is introduced before the
grand jury. Let's say it's a credibility determ nati on.
The grand jury finds the prosecution w tness credible,
the judge finds the prosecution w tness not credible.

Is there, then, an ethical obligation to dism ss the
char ges?

MR. SREBNI CK: Justice Alito, again, not
necessarily. People can differ about credibility.

We're not tal king here about know ngly presenting

18
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perjured testinmony or anything of that sort that ni ght
rai se ethical constraints.

JUSTI CE SOTOVAYOR: We woul d, presumably,

If -- like here -- if there's a legal dispute and the
governnment thinks the judge is wong, they would try the
case and go up on appeal and say to the appellate court
the judge bel ow was wong initially.

MR. SREBNI CK: | believe, yes, Justice --

JUSTI CE SOTOVAYOR:  You woul d have | ost the
noney in that case, but --

MR. SREBNI CK: Justice Sotonmmyor, forgive
me. Justice Sotomayor, | believe the governnent could
have -- and | haven't studi ed whether they would have a
right to an interlocutory appeal froﬁ1that unfreezi ng of
the assets. | -- | suppose they would just |ike we did.

JUSTI CE SCALI A: Does this hearing include
an assessnent of the reasonabl eness of attorneys' fees?
| mean, if you're only w thhol ding the amunt of nopney
necessary for the defense, what if this fellow wants to
hire Clarence Darrow? Does -- does that give him al
t he noney? How -- how do you decide that issue?

MR. SREBNI CK: Justice Scalia, | think it's
deci ded the sanme way courts every day deci de the
reasonabl eness of fees and the legitimcy of fees. So
|l ong as the noney is being used for bona fide |egal

19
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fees --

JUSTI CE SCALI A: But does he know his
| awyer -- is his |awer there saying, you know, this is
the lawer I'mgoing to hire and here's the fee |I'm

goi ng to charge?

MR. SREBNICK: In this case, yes, because
counsel of choice had been retained two years before the
i ndi ctment. Had been working on the case for two years
when the indictnment was returned and the restraining
order was entered. So counsel of choice had already
estimated fees, disclosed themto the Court, all a
matter of record. There was never a dispute about the
reasonabl eness of the fees, the bona fides of the fees,
the legitimcy of the fees. \

JUSTI CE SCALI A: But you -- you acknow edge
that that could be -- that could be an issue in the
hearing in other cases.

MR. SREBNI CK: Yes, Justice Scalia. [If the
fees were a sham if the fees were unreasonable, if they
were not consistent with the locality, of course,

that could be --

JUSTI CE SCALI A: | don't know what the fees
are. | don't even know who the |awer's going to be.
Thi s defendant just conmes in and says, | want to hire a

| awyer. And the court says, you know, any particul ar

20
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| awyer? No, | just want a |awyer. The court's going to
have to make up a fee, | assunme, right?

MR. SREBNI CK: Justice Scalia, we're tal king
now about the right to counsel of choice. The |awer
woul d have been chosen by the defendant. The |awer's
fees woul d be disclosed to the court, and the court
woul d then have information upon which to make a
deci si on about whether the fees are reasonabl e and bona
fide.

JUSTI CE SCALI A: Ckay. He has to choose a
| awyer before this hearing, right?

MR. SREBNICK: |If the defendant is seeking a
particul ar anount to be unfrozen at the time of the
transfer of funds, of course, the codrt woul d need to
know who the | awyer was and how nmuch the fee was. And
so there's no problemw th the court adm nistering those
I ssues. Indeed, the courts on a daily basis supervise
t he paynment of appointed |awers. And so all that the
defense here is asking for is an opportunity to be heard
i n a nmeani ngful manner, not sinply about whether the
asset restrained is traceable to the conduct. This
Court's precedence has never limted due process to a
tracing inquiry as suggested by the courts bel ow.

JUSTICE GINSBURG: Did you say that in this
case, because counsel had been retained two years

21
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earlier, that the court was presented with how nuch the

| awyer was going to charge to represent the defendants

at trial?

MR. SREBN CK: Yes.

JUSTI CE GI NSBURG. The -- the dollar anount
was known so that the Court could then say, well, we'll

unfreeze assets to that extent but no nore.

MR. SREBNI CK: Yes, Justice G nsburg.

So there is no nystery in this case. Wo
counsel is, what the estimte of fees are, that's not
the issue in this case. The issue in this case is
whet her the Petitioners have an opportunity to be heard
so as to challenge this restraining order that purports
to remain in effect, indeed, has renﬁined in effect, for
Si X years.

JUSTI CE Gl NSBURG: What was -- what was the
figure? Counsel was identified.

MR. SREBNI CK:  Yes.

JUSTI CE Gl NSBURG: \What was -- what was the
anount of noney that the defendants wanted spared from
the sei zure order?

MR. SREBNI CK: The estimte was a fee of up
to $500,000 for two | awers and the entire investigation
costs, consultants, experts, et cetera. That was the
budget. There was no actual dollar figure set in stone.
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It was a budget in order to allow the defense to have
their counsel of choice.

JUSTI CE KENNEDY: And it was a case with
very substantial docunents, et cetera?

MR. SREBNI CK: Yes, Justice Kennedy. And
t here was never a question by the district court or,
I ndeed, by the governnent as to the reasonabl eness of

t hat budget if the case were to go all the way through

trial.

JUSTI CE SCALI A:  Tell me sonething, because
| don't know the answer. Can -- can the governnment
track tainted funds that -- that have been given to

ot her people, including | awers?

MR. SREBNI CK: Justice Séalia, | believe
t hey can.

JUSTI CE SCALIA: | think they can too. So
what happens if this |awer gets his $500,000 and you' ve
had the traceability hearings, so these are tainted
funds? |If he is convicted, he gives the noney back?

MR. SREBNI CK: Justice Scalia, in this case,
if the hearing would go forward, the only way the
| awyers would be paid is if there would be a finding by
the court that the conduct at issue will not give rise
to forfeiture. And so the |awers would, of course, try
to rely upon that judicial decision to establish the
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bona fides of their accepting that fee in the event that
t he defendants were convicted and the government sought
forfeiture. The defense |awers m ght be at risk.

JUSTI CE SCALI A: The -- the --

MR. SREBNI CK: M. Chief Justice, 1'd like
to reserve the balance of ny tinme. Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Dreeben.

ORAL ARGUMENT OF M CHAEL R. DREEBEN
ON BEHALF OF THE RESPONDENT

MR. DREEBEN. Thank you, M. Chief Justice,
and may it please the Court:

For over 200 years, the rule in this Court
and in all | ower courts have been thét the grand jury's
determ nation of probable cause is conclusive for
pur poses of the crimnal case. And that rule has been
extended not only to bringing the defendant to trial,
but al so depriving the defendant of |iberty, inposing
occupational restrictions on the defendant, inposing
firearns restrictions on the defendant.

CHI EF JUSTI CE ROBERTS: But none of that
goes to his ability to hire his counsel of choice. |

mean, that seenms to me to make this case quite

different. |It's not that property is nore val uabl e than
| iberty or anything like that. It's that the property
24
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can be used to hire a | awer who can keep him out of
jail for the next 30 years. So the parallels don't
strike me as useful.

MR. DREEBEN:. Well, the parallels I think,
M. Chief Justice, illustrate that the process for
det erm ni ng probabl e cause by a grand jury has been
deened sufficiently reliable so that further judicial
inquiry is not warranted. And that is borne out by two
features of the grand jury: One, the way it operates;
and the second, the enpirical realities of what it has
produced.

The grand jury is set up as an independent
body to protect the defendant from unfounded
prosecutions. It is structurally independent fromthe
prosecution and the courts. And it's conposed of --

CHI EF JUSTI CE ROBERTS: | understand the
theory. In reality it's not terribly -- it's not great
i nsulation fromthe overweani ng power of the governnent.

MR. DREEBEN:. Well, it is a protection in
the follow ng sense, M. Chief Justice: |If the court
is seriously considering departing fromthe universal
rule up till nowin its cases and in other
Engl i sh-speaking courts and allow ng a review of whether
there i s probable cause after the grand jury has found
it, it ought at least to have a good reason for doing
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so, nanely sone reason to think that defendants wil
prevail in a --

JUSTI CE BREYER: They do that, fine, done.
What we interpret the statute as sayi ng under
constitutional conmpulsion, it uses the word "may," and
if the magi strate concludes that there is -- after all
the basic principle of hearings is you don't need a
heari ng where there's nothing to have a hearing about.
So unl ess the defendant demonstrates that there is a
sound reason to believe that the grand jury was wrong,
t hey only heard one side of the story, and that there is
no probabl e cause, you don't have to give hima hearing.

But the word is "may." And so, like five
circuits, M. Mugistrate, if you thiﬁk that there is a
good chance -- - phrase that as you want -- that they
can show that the grand jury was wong and they want the
noney to pay a |l awer -- by the way, w thout a good
| awyer, they're never going to make their case -- and

t hen under those circunstances, the nmagistrate may.

Now, that's a narrow exception. It
preserves the lawer. [It's consistent with the words of
the statute. It respects the grand jury, at least to
t he same extent that bail hearings -- and when you
have -- oh, yes, and probably | could think of a few
others or sonmething. But the -- it's not undercutting
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the grand jury. MWhat's wong with it?

with the |

MR. DREEBEN:. Justice Breyer, just to start

ast thing that you said, it is inconsistent

with the way this Court has analyzed the

constituti

onal --

JUSTI CE BREYER: No, it |eaves open -- it

| eaves open the question in Monsanto explicitly. And

the only change that |'ve nade with that explicit

| eavi ng open the due process question in the footnote in

Monsant o i
| turned i

avoi dance.

Monsant o,

consi st ent

f oot not e.

referring
| agree wi

is a heari

s, instead of turning it on the Constitution,

t on the principle of constitutional

MR. DREEBEN. | wasn't referring to
Justice Breyer. | was referring --
JUSTI CE BREYER: You say "never" is

ly, and | think it is consistent with the

MR. DREEBEN:. Justice Breyer, |'m not
to Monsanto court's reservation of this issue.
th you, Monsanto did not decide whether there
ng.

But in the bail context, this Court has

determ ned that a grand jury indictnent is sufficient to

hold the defendant. There is no further judicial review

of whet her

the defendant's liberty may be restrained.
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And so that's --

JUSTI CE KENNEDY: Is that how they interpret
wei ght of the evidence at this -- the Bail Reform Act
says that the trial judge nust determ ne wei ght of the
evidence. And in practice, and perhaps in reported
decisions in the circuit, do the courts say we don't
need to tal k about weight of the evidence once there's a
grand jury indictment --

MR. DREEBEN: No, Justice Kennedy --

JUSTI CE KENNEDY: -- end of inquiry?

MR. DREEBEN: But Sal erno was different
because Sal erno was a specific statute in which Congress
enunerated the factors that the judge is going to
consider. There's never a reconsidefation of whet her
t here was probable cause for the indictnment, as ny
brethren --

JUSTI CE KENNEDY: |1'm asking, perhaps not
too clearly, I'm asking what function, what weight, what
rel evance do courts give in day-to-day hearings on
detention to the Bail Reform Act requirenent that judges
must determ ne, as part of the bail determ nation, the
wei ght of the evidence?

MR. DREEBEN: In a certain class of cases,
Justice Kennedy, the indictnent itself creates a
presunption that no conditions will assure the safety of
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the community and the appearance of the defendant.

JUSTI CE KENNEDY: But -- but that's two
different things. |Is the only thing the judge considers
the risk of flight?

MR. DREEBEN. No. There's -- under
Sal erno --

JUSTI CE KENNEDY: So then don't tal k about
risk of flight. What weight does the judge give in
determ ni ng whet her or not the charges have nerit to the
Bail Reform Act's direction that he nust determ ne the
wei ght of the evidence?

MR. DREEBEN:. Justice Kennedy, when the
government seeks to detain the defendant, the court has
to make a determ nati on under the Ba{l Ref orm Act, not

because of the Constitution, but under the Bail Reform

Act --

JUSTI CE KENNEDY: | understand that.

MR. DREEBEN: -- that either the defendant
poses a danger to the community or a risk of flight. In
consi dering those issues, the court will consider a

proffer fromthe governnent on the nature of the
evidence of guilt. [It's not a full-blown adversari al
hearing in which new transcripts are bei ng presented,
new w t nesses are being called, the governnent has a
burden to justify its entire case.
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JUSTI CE KENNEDY: But the court nust
determ ne that under the Bail Reform Act.

MR. DREEBEN:. The court will |ook at the
wei ght of the evidence under the Bail ReformAct. It's
not revisiting the question of probable cause. That's
what's at issue in this case.

JUSTI CE KENNEDY: No - -

JUSTI CE SCALI A:  \Why? Why do we have
to decide it that way? | nmean, | don't like casting
i nto doubt the judgnent of the grand jury, but why
couldn't we say that when you're taking away funds that
are needed for hiring a | awer for your defense, you
need sonmet hi ng nore than probable cause? Couldn't we
make that up? \

MR. DREEBEN:. That would --

JUSTI CE SCALI A: And then say due process
requires sonething nore than probabl e cause?

MR. DREEBEN. That's squarely contrary to
what this Court held in United States v. Monsanto.
Monsant o consi dered agai nst the backdrop of Caplin &
Drysdal e, which said forfeiture of funds that were
desired to be used for attorney fees is constitutional;
then turned to the question of can those funds be
restrained so they will be available for forfeiture at
the end of the day.
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CHI EF JUSTI CE ROBERTS: | don't see what
this case, frankly, has to do with the grand jury at
all, or review of the grand jury determ nation. You
don't have to put forward in this hearing what you put
forward before the grand jury at all. You could put
forth different stuff. You could put forth less of it.
Maybe you don't want to show your -- your whol e hand.
Maybe the party on the other side, they don't want to
show their whole hand too, so they don't want to show
all this other evidence that's going to prove -- prove
t heir innocence.

It's an entirely separate proceeding. Now,
maybe the fact of the grand jury indictnment should be
gi ven sone weight or not. But it's ﬁot review ng a
particul ar determ nation. |It's the judge making a
determ nati on on what he or she has before him at that
particul ar hearing.

MR. DREEBEN: It's seeking to contradict the
determ nati on of probable cause --

CHI EF JUSTI CE ROBERTS: No. It's not, in
t he sense that before the grand jury you say: Okay,
here, we showed the grand jury these six things and they
said yes. You |look at those six things; there's the
probabl e cause.

At this other hearing, you say: |'ve got --
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" mgoing to show you these two things, and the other
side has these three things, and the judge at that point
says: Well, you don't have enough to restrain the
property.

It's not reviewing the other determ nation.
It's an entirely separate proceedi ng.

MR. DREEBEN: But it is seeking to
contradict the other determ nation because it's asking
the judge to find that there is no probabl e cause when
the grand jury has found that there is probabl e cause.
And the grand jury's determ nation not only allows the
government to bring the defendant to trial, which would
be very odd if the court had found that there is really

no probabl e cause for these charges, they are legally

i nval i d.

JUSTI CE SOTOVAYOR: Do you have to go
that -- | nmean, your adversary just said that there was
a judicial finding of no probable cause. | don't know

why that judicial finding has any | egal effect other
than to rel ease the noney at issue. The judge is
basically saying, |like he does in a bail hearing, this
evidence is not the strongest |'ve seen. In bal ancing
t he governnent's desire for restraint and the
fundanmental right to hire a |awer of choice, it's not
strong enough in this situation with what |'ve been
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presented to continue restraining the noney.

| don't see it as a |legal determ nation that
no probable cause. | see it as defining the word "may"
in the statute. |If the judge has discretion, that
di scretion has to be infornmed by sonething.

MR. DREEBEN: | think United States v.
Monsanto essentially rejected the argunent that there is
any discretion not to restrain the funds.

JUSTICE BREYER: It didn't actually. \What
it says is, we reject the discretion in the context of
Judge W dener having said that even where there is
probabl e cause, we are going to balance a |ot of
factors, and what it says at the -- wait, | had it a
second ago. [|'Ill find it again. It\says at the top of
t he next page, it says that the "may" thing refers to
that. 1'Il get it for you later.

MR. DREEBEN: | understand that, Justice
Breyer. There was analysis of the statute --

JUSTICE BREYER: Here it is. It says,
"Thus, it's plainly ainmed at inplenenting the commands
at 853(a) and cannot sensibly be construed to give the
district court discretion to permt the dissipation of
the very property that 853(a) requires to be forfeited
upon conviction." Okay?

MR. DREEBEN: Exact|y.
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JUSTI CE BREYER: Exactly. That's what it
says. So the claimhere is this is property that
850(a) (3)(A) does not require the defendant to forfeit
upon conviction, for there can be no conviction because
there is no evidence and, therefore, |I don't find that
t hat sentence in Monsanto destroys the use of the word
whi ch Congress put in, "may."

MR. DREEBEN: | don't think that there is
any serious question that Monsanto neant to preclude
free floating discretion. What it did was focus on the
gquestion of probable cause, and the court squarely held
that assets in the defendant's possession nmay be
restrained in the way that they were here based on a
finding of probable cause to believe\that t he assets
were forfeitable.

JUSTI CE BREYER: Ckay. So far this is very
conceptual, which is absolutely fine. | just want to
| eave that plain for a noment, and if | |eave the
conceptual plain, what | find is that they have a pretty
conplicated case. They are saying that this, the
def endant, took sonme nedical devices with perm ssion
from hospitals that were old and used, and he didn't
return themto the manufacturer, who didn't want them
And what he did is he figured out this way of selling
t hem and nmaki ng noney.
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Now, they are saying that's not that and
you're saying it is that, and so to nake the argunents
is conplicated. You can't do it wthout a good | awer.
He has sonme noney here to hire a | awer and you say, oh
but it will undercut the grand jury. You say, this has
been the law in five circuits and the governnment has not
come to the end of its prosecutions, it hasn't injured
prosecutions. So as a purely practical matter, First
Amendnment, no real harmto the governnent that | can
see. And so let's inpose sone kind of statutory
limtation on use of this, but where there is a good
claimfor it, let it be used.

MR. DREEBEN: Let nme start with the fact
that | think that there is harm and {here is very little
benefit, and I want to turn to both sides of that
enpirical equation. Before the Court concludes that for
the first time a grand jury indictnment can be
contradicted by a judicial finding that there is no
probabl e cause, albeit on different evidence, the Court
shoul d have a good reason to think that grand juries go
awry in a sufficient nunmber of cases so that this
hearing which will have costs as I'l|l describe, is worth
doi ng.

There is no evidence to that effect in the
20 years since Monsanto. Petitioners can point to not a
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single instance in which a court has concluded there is
no probabl e cause even though the grand jury found that
there is probabl e cause.

CHI EF JUSTI CE ROBERTS: That's because they
didn't have the good | awers they wanted to hire.

(Laughter.)

MR. DREEBEN: They do this, M. Chief
Justice, usually with the | awers who want to get the
funds so they can be hired. And they try to get
heari ngs, and as Justice Kagan poi nted out, we have 25
reported cases. | would anmend Justice Kagan's statenment
about those cases in only one respect: 1In 24 of them
t he defendants | ost outright. In the 25th one, they won
and they were reversed on appeal. Tﬁat IS accurate.

But the district court did not actually find
that a grand jury had erred in finding probable cause,
because that case involved a civil conplaint, not a
grand jury indictnment. Wat we have is thousands of
i ndi ctments, hundreds of thousands of indictnments over
the 10-year period that respondents have canvassed in
t al ki ng about Hyde anendnent fee awards where courts
have found no probable cause for a prosecution. He has
pointed to four cases. There have been 660, 000
I ndi ctments during that time period. The ratio between
the cases in which the systemdidn't work and the grand
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jury mal functioned, and the cases where it did and where
t he defendant gets the opportunity for discovery,
fishing expeditions --

CH EF JUSTI CE ROBERTS: |I'msorry, are you
tal ki ng about cases in |like the Second Circuit and the
D.C. Circuit where you do have these hearings?

MR. DREEBEN: |'m tal ki ng about two things,
M. Chief Justice. First of all inthe D.C. Circuit,
Second Circuit, Seventh Circuit, and el sewhere in the
country where the law is not established, defendants can
seek these hearings. 1In the 20 years that they have
been avail able to be sought, not one has produced a
findi ng of no probabl e cause.

CHI EF JUSTI CE ROBERTS: { rai sed this point
earlier. It may be because the governnent, particularly
when it may have tenuous probabl e cause basis, decides
it's not worth it to go through this hearing to seize
and retain the assets. And it just seens that the
statistics are phony in the sense that where the inpact
of this is going to be is not in reported cases; it's
going to be when the U S. attorney says it's not worth
it, it would jeopardize the trial on the nerits, and so
t hey don't even go through the process of restraining
t he assets.

MR. DREEBEN: Well, M. Chief Justice, |
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agree with you that those cases exist. Anecdotally,

t hey exist, where the governnment determ nes that the
cost of exposing its witnesses, the dangers to

W t nesses, the potential undermning of the integrity of
the trial, makes it too high a price to go through this
hearing or --

CHI EF JUSTI CE ROBERTS: Mre that the facts,
since the funds are traceable anyway and they'l|l have an
opportunity to get themat the end even if they don't
get their restraining order, nmakes it not worth it.

MR. DREEBEN:. No. That doesn't al ways work,
M. Chief Justice. Let's keep in mnd that this statute
operates in its core in drug trafficking cases, in
serious organi zed crim nal cases, mhére t he exposure of
the identities of the governnent's witnesses can |lead to
serious problens of obstruction of justice. This is the
real cost of these kinds of hearings.

JUSTI CE BREYER: Has that happened in the
circuits that have permtted this?

MR. DREEBEN: The governnment is unlikely to
j eopardi ze the safety of its witnesses --

JUSTI CE BREYER: You know, | think in the
circuit, you've now given us sone statistics. So in how
many cases in the circuits that have permtted what they
want or my version of it, the circuits that have
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permtted sonme formof allowi ng the magi strate to | ook
behind the grand jury indictnment in appropriate cases
and find that it's there, there is no probabl e cause, so
you can use this to hire a lawer. There are a bunch of
circuits that have had rules like that. In how many
cases in those circuits has the government faced the
serious risks that you're tal king about?

MR. DREEBEN:. We do face them | cannot
quantify them --

JUSTI CE BREYER: Can you give nme a guess?
You are -- | nean, you nmake a huge point of how this
w |l put the governnent at a di sadvantage, so soneone in
your office, probably you, asked people in the Justice
Departnent, do you have any exanplesé Or how nmany cases
have there been where these serious problens arose? And
you probably got sonme kind of answer. So you probably
have sonme kind of idea.

MR. DREEBEN: You're correct, | did ask, and
| received anecdotal responses.

JUSTI CE BREYER: How many anecdot es?

(Laughter.)

MR. DREEBEN: | received several specific
anecdotes of instances in which the governnent el ected
not to proceed with a hearing.

JUSTI CE BREYER: I n a number of cases,
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several specific. |Is that nore like four or is it nore
i ke 247?

MR. DREEBEN:. There are group nunbers in
whi ch offices reported, we have encountered this a
nunmber of tines.

CHI EF JUSTI CE ROBERTS: You're making it
sound |li ke you would | ose the whole case. This, to sone
extent, is a little bit of a side show. You want to
send the Kaleys to jail and you want the assets that you
think are traceable to it and that's all well and good.
But it's not |like the whole case falls apart dependi ng
on whether or not you can restrain the assets or not.

MR. DREEBEN. No, it's not just that,

M. Chief Justice. These assets are\generally used to
pay restitution to victinms of crine.

CHI EF JUSTI CE ROBERTS: Yeah, but they're --

MR. DREEBEN: And if the assets are paid out
to attorneys, although in theory, as Justice Scalia
explained, it is possible under the relation back
principle to go into the attorneys' files and into their
assets and recover them in practice it is not so easy
to do because --

CHI EF JUSTI CE ROBERTS: Sure. But now
you' ve touched on sonmething that I think is very
pertinent. They are used to pay restitution to the
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victims. | mean, the whole point here, and presumably
it's something that your friends on the other side would
raise in one of these hearings is there are no victins.
Right? That's the theory, and maybe it will fall apart
and the judge will say, of course, there are victins,

but as | understand it, the hospitals, you know, gave
themto the people; the conpanies didn't want them back
because they would have to give a credit.

You know, |'m sure the governnent has a
different view of the facts, but that's a good exanpl e.
Okay, this is going to be used to pay restitution to the
victims. They cone in and say, well, just give ne five
m nut es, Your Honor, you'll see there are no victins.
What's wwrong with that?

MR. DREEBEN: What's wong with it is that
it basically conpels the governnment to try the entire
case in a prelimnary hearing before the case has even
resulted in a --

JUSTI CE SOTOVAYOR: How often has that
happened in the five circuits?

MR. DREEBEN. The frequency of these
hearings is limted, in part because it's rare that
def endants are able to show that they have no ot her
assets --

JUSTI CE SOTOVAYOR: And that's the whole
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point, which is you tal k about conpul sion on the
government, but the conpul sion of the defendant not to
have a hearing because they are required to say
sonet hing that could put them at greater risk, whether
it's because of the enhancenents for obstruction of
justice or nerely froml osing the advantage of their
defense at trial, that's why these hearings are so rare.
| think it's |ess about the governnment not
wanting to disclose its case and nore about the
I nducenents agai nst the defense wanting to previewits
case.

MR. DREEBEN: And al so the stark
unl i kel i hood that the defense will prevail unless the
governnent is forced not to go throuéh with the hearing
because of concerns about which --

JUSTI CE BREYER: Can | ask you a rel ated
guestion, since it came up. | was curious as to how
much of this forfeiture noney gets to victinms. So the
best we could do is |looking up three years and on the
basis of the figures that I got out of the DQJ on that,
about 25, 20 to 25 percent goes to a category called
third-party interest. Now, the third-party interest
I ncl udes nortgagees, it includes other creditors, it
i ncl udes States, who want taxes, etcetera. And if you
subtract all those, a rough guess would be 5 or 10
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percent goes to victins. Now do you have a better
estimate?

MR. DREEBEN: | don't, Justice Breyer. | do
know t hat one of the main purposes in seeking funds for
forfeiture, particularly in white collar cases |ike
this, is to pay restitution.

JUSTI CE BREYER: That is what the -- if you
| ook at the actual amount in general. But the interests
at issue here are: One, this noney goes to pay for a
| awyer so the person can prove that there is not even a
claimagainst him and the risks, of course, sonetines
of depriving the recipients of the forfeiture noneys and
t hose would normally be, alnost entirely, the DQJ for
t he expenses of going to the forfeitdre expense of the
trial. It would -- various crimnal justice
organi zations on the prosecution side, States, who want
taxes. Very little is being deprived of victinms. |Is
that a fair comment?

MR. DREEBEN: No, |'m not sure that it is a
fair comment. |In this case, for exanple, the governnent
does believe that the medical providers from which these
medi cal supplies were obtained and then sold into the
bl ack market by agents of a conpany are victins of the
crime. They received restitution in the prosecuti on of
one of the co-conspirators in this case and that is the
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way the governnment is planning to proceed.

If the defense is able to come up and, based
on case law that really has very little to do with any
situation like this, has to do with the idea that public
officials who receive bribes haven't deprived the State
of its entitlement to that bribe noney -- that's the
| ead case that the defendants argue.

JUSTI CE KENNEDY: Do you concede that there
must be a traceability hearing?

MR. DREEBEN: If the defendant seeks one,
yes. And there was the opportunity in this case for a
hearing and the defendants --

JUSTI CE KENNEDY: | nean, in the general run
case. sO you agree that due process\does require a
traceability hearing?

MR. DREEBEN:. Yes. The defendants are
entitled to show that the assets that are restrained are
not actually the proceeds of the charged crimna
of fense or another way --

JUSTI CE KENNEDY: And the defendants have
t he burden of proof in that hearing?

MR. DREEBEN. That would be up to this
Court's deci sion.

JUSTI CE KENNEDY: What is your view as to
what the Constitution requires in that respect?
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MR. DREEBEN: |1'd be happy to have the
def endants bear the burden of proof, but I think the
courts typically have placed the burden of proof on the
governnment to show traceability, and the governnent,
therefore, presents |imted evidence, but it's al
agai nst the background of the crime not being called
I nto question.

JUSTI CE KENNEDY: M. Dreeben, one other
question. It's the question | asked before. | still
don't understand. Under the Bail Reform Act, the issue
is pretrial detention. The defendant says: Your Honor,
under the Bail Reform Act you nust determ ne the wei ght
of the evidence and this is a skinpy case. The judge
says: The grand jury is all | need és pr obabl e cause.
Can and do judges say that? Does that suffice to conply
with the statute?

MR. DREEBEN: | think typically, Justice
Kennedy, the governnment makes a proffer of the evidence
that it intends to use. The proffer is very limted,
it's hearsay, it's a description of the crine rather
than a detailed evidentiary presentation of the kind

that Petitioners want here.

JUSTICE ALITO. | think that -- I'msorry.
MR. DREEBEN: | do not think that typically
resting on the indictnent alone will satisfy the weight
45
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of the evidence factor. But the hearing that is
provided for in Salerno is not a hearing that this Court
has said you must do as a matter of due process. It is
what Congress has established as a requirenent in the
Bail Reform Act. When it cones to due process --

JUSTI CE KENNEDY: Well, if it's required
anyway, then certainly the due process argunment that you
make is nmuch |less weighty. |[If we have to go through
this anyway for detention, why not do it for distraint
of property?

MR. DREEBEN: It's not the same inquiry.

The Bail Act hearings are usually very summary. They do
not involve calling witnesses. They do not involve
sworn testinony. \

JUSTICE ALITO But that's what it seems to
me this case is all about. All the talk about whether
-- about defendants being exonerated, that the judge is
going to find a |l ack of probable cause, that's, you
know, that's fantasy |and for the npbst part.

But what it's really about is about
di scovery. Prosecutors hate prelin nary exam nations.
VWhen do they ever occur in Federal felony cases? They
are always, alnost always elinmnated by indictnent. The
defense bar hates grand jury proceedings. They would
li ke to have a prelimnary hearing where they get sone
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di scovery of the governnment's trial case, and that's
what this is all about.

So it seenms to nme that what's inportant is
the nature. |If there is going to be any kind of a
hearing, what is going to take place at this hearing?
And what typically happens beyond what | nentioned
before, a case agent taking the stand and providing sone
sunmary of the, of the evidence that was provided to the
grand jury? How nmuch further do they go? |Is the
defense entitled to any discovery? Do they subpoena
W t nesses?

MR. DREEBEN: They can do both of those
things. This is largely within the discretion of
district courts. The Second Circuit; whi ch probably has
the nost experience with these hearings under Monsanto,
has hel d that hearsay evidence is sufficient to neet the
governnment's burden of probabl e cause.

What happens, then, are frequently
excruciating fishing expedition cross-exam nati ons of
t he governnment agent in the defense efforts to attenpt
to find out nore about the governnment's case, to ask for
addi ti onal docunments, to nake |ater clains that Brady
evi dence wasn't produced in connection with the Mnsanto
heari ng and various sanctions should fall on the
gover nment .
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And the hearings do generally take the form
of efforts by defense to obtain some strategic
advantage. They have never resulted in the finding of
no probable cause. And the court's question | think
here is really: |Is there anything on the defendant's
side of the scale other than the abstract desire to use
noney that the governnent says is forfeitable to pay for
attorneys?

JUSTI CE G NSBURG. On that point,

M. Dreeben, would you clarify what happens at the end
of the road if the defendant is convicted? | think you
said in theory you could go after the |lawers to recoup
the fee, but that would be difficult. Can you explain
what is the difficulty? W knOM/homfnuch the fee was.

MR. DREEBEN: The difficulty is that we have
to actually trace the specific assets into the
def endant’'s own account. And if the defendant's |awyer
has spent that nmoney and has used, you know, paid it out
In salary, paid it out in expenses, it's gone, the
government can't meke that tracing argunment.

It can't forfeit substitute assets fromthe
attorney, so it has to go under some State |aw theory
and then sue the | awers and then argue that the funds
were held in constructive trust for the governnent.
State law varies widely on this. 1It's a big, nessy,
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uncertain project and as a result it doesn't happen very
of ten.

Typically if the funds are released to the
attorneys, they will be gone. And if the defendant is
at the end of the day convicted of a serious financial
crime and the governnent wants those assets available to
conpensate investors, to conpensate victinms of Food and
Drug violations, the funds are not there. They have
been spent on an attorney.

And under this Court's decision in Caplin &
Drysdal e, those funds were never the defendant's funds
at all. Wat happens is that they may have been
rel eased because the governnent chose at a hearing not
to contest probable cause because it\mnuld suffer the
kinds of ill effects that Justice Alito referred to, and
that kind of -- "blackmail" may be too strong of a word,
but it does put the governnent in a very --

JUSTI CE BREYER: We coul d deal with that,
couldn't we, by inposing conditions surrounding the use
of the word "may" with conditions that would reject --
you woul d say they rejected it. The nagi strate thought
this was just a fishing expedition for evidence. That's
not a ground. He has to believe it's not a fishing
expedition for evidence and that there is good cause to
think that the defendant will succeed.
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MR. DREEBEN: Well, that would be --

JUSTI CE BREYER: Under those
circunmstances -- under -- which is pretty |limted, under
t hose circunstances, then he has discretionary authority
to grant a hearing at which the defendant will be able
to show, you know, that there is not probable cause to
believe a crime was comm tted by his client.

MR. DREEBEN: Those hi gh bars woul d be
hel pful. But once the defendant clears them the
governnment faces the same pressures. And at the end of
t he day, the sane consequence is going to occur, that if
the judge does find in that one in a mllion case which
has not yet been encountered that there was no probable
cause for the indictment. You wll Have t he def endant
proceeding on to trial in a judicial systemthat is
honoring the finding of the grand jury after the judge

has concluded to the contrary. And --

JUSTI CE BREYER: Well, it's about a
different subject. It's not we work through osnosis
here. It's about the subject of quashing a warrant or

it's about the subject of injunction. Now, grant you, a
grand jury thinks it's there, but it's also there when
you're tal king about certain bail hearings.

MR. DREEBEN: It's different in the bai
context, because the -- the judge at the bail hearing is
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never questioning probable cause. He's only questioning
whet her the evidence is sufficient to justify
restrai ning the defendant.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you,
M . Dreeben.

M . Srebnick, you have three m nutes
remai ni ng.

REBUTTAL ARGUMENT OF HOWARD SREBNI CK
ON BEHALF OF THE PETI TI ONER

MR. SREBNI CK: The government is asking for
an extraordinary renmedy. W 're asking for limted
relief.

Justice Alito, we're ask{ng for the kind of
hearing that Federal courts do every day. This is not a
fishing expedition. This is not a discovery exercise.

JUSTI CE ALI TGO What do you nean this is the
ki nd of hearing that's held every day? | thought these
-- in sone circuits, it is. But it's held occasionally.

MR. SREBNI CK: The hearing | ooks very
simlar to a pretrial detention hearing. And in 2008,
in front of the D.C. Circuit, the governnment was asked
the question that this Court asks today: Wat would be
the prejudice to the governnent or what has been the
prejudice to the governnent in holding these hearings?
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And | quote fromthe D.C. Circuit: "The governnent
could not identify any harmto its | aw enforcenent
efforts in the Second Circuit that has resulted fromthe
Monsanto standard."” 521 Fed 3d at 419, Footnote 1.
Today, we hear fears of |awyers abusing the
process. We have a record. All we ask is the judge to

read the trial record that he presided over and cone to

a conclusion that will not bind the court at trial. It
will not bind the government at trial.

CHI EF JUSTI CE ROBERTS: Counsel, | think
your quotation fromthe D.C. Circuit was -- was not

quite on point. M understanding is the court was
asking for enmpirical evidence that this has caused a

particul ar problem not whether they could point to any

concerns. | think we've seen the concerns |aid out
t oday.

MR. SREBNI CK: | understand the hypotheti cal
concerns that the prosecution raises. | understood the

D.C. Circuit to say, is there any enpirical evidence?
In Matthews, the case that we cite and that we believe
controls, this Court said, "Bare statistics rarely
provi de a satisfactory measure of fairness of a
deci si on- maki ng process."

And so rather than rely on statistics, we
rely on the Due Process Clause, guarantee that you have
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an opportunity to be heard when the governnent wants to

freeze the equity in ny client's home and say to her and

say to her husband they can't use the equity in their

hone to retain counsel of choice when they' ve shown the

court that they can prevail.

The governnent says the judge nust close his

eyes. The judge can't consider the

trial that

he

presi ded over. |Instead, he nust be constrained by a

one-si ded proceeding that the judge

never observed, the

grand jury. We say the grand jury is enough to make ny

client go to trial. W'Ill be there

, i f we have to be

there. But we say she and he should have the right to

use their assets to retain their co

unsel of choi ce.

After all, this Court has held that the

right to counsel of choice is a str
per se reversible to deny soneone t

choi ce. | ask that this Court not

uctural right. It is

heir counse

of

rule that the

government can beggar a defendant into subm ssion.

ask this Court not to rule that the

gover nnent

-- that

t he governnment can inpoverish sonmeone wi thout giving

t hem a chance to be heard through t
choi ce.

If there are no further
submt the case.

CHI EF JUSTI CE ROBERTS:
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The case is subm tted.
(Wher eupon, at 12:04 p.m,

above-entitled matter was submtted.)
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