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The above-entitled matter canme on for oral
argunment before the Supreme Court of the United States
at 10:15 a.m
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PROCEEDI NGS
(10:15 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
first this norning in Case 12-418, United States v.
Kebodeaux.

M . Dreeben.

ORAL ARGUMENT OF M CHAEL R. DREEBEN
ON BEHALF OF THE PETI TI ONER

MR. DREEBEN. M. Chief Justice, and may it
pl ease the Court:

Convi cted sex offenders pose a serious
threat to public safety. When those convictions are
ent ered under Federal |aw, Congress has the authority to
| npose both a crimnal and a civil sénction for that
conduct in order to protect the public.

The Fifth Circuit in this case applied a per
se rule that once Respondent had conpleted his mlitary
sentence, Congress |ost authority to apply a civil
sanction for that violation of Federal |aw

That per se rule is wong.

Nothing in Article | prevents Congress from
| egislating retroactively with respect to civil renedies
for past violations of Federal |law. The Ex Post Facto
Cl ause, the Due Process Cl ause, and Article | analysis
under the Necessary and Proper Clause all provide sonme
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degree of protection against retroactive provisions, but
no per se rule bars Congress from applying sex offender
regi stration requirements, which this Court has held to
be civil remedies not barred by the Ex Post Facto Cl ause
to past Federal crimnal convictions.

Now - -

JUSTI CE SOTOVAYOR: VWhat's the limt of that
power? How -- for any Federal conviction, whether it's
related to sex offense or anything el se, Congress could
i mpose any kind of registration requirenent?

MR. DREEBEN:. Well, certainly, Justice
Sot omayor - -

JUSTI CE SOTOVAYOR: Could it ask every
convicted Federal felon to cone in fér a DNA test,
because we know t hat people who have been convicted of a
crime are nore likely to be recidivists?

MR. DREEBEN: Well, Justice Sotomayor, there
are independent constitutional limts both outside of
Article | and within Article | that mean that | wll
answer your question no, it's not the case that ny
position today nmeans there are no limts. There are
limts., If we --

JUSTI CE SOTOVAYOR: So what -- what is the
limt? Is it just safety? It can't be just safety of
the public, because you just said that it doesn't apply

4
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to recidivist Federal offenders, generally.

MR. DREEBEN: The -- the princi pal
limtation on retroactive legislation is the Ex Post
Facto Cl ause. |Indeed, there would have been no need for
an Ex Post Facto Clause if the Fifth Circuit were
correct.

JUSTI CE SOTOVAYOR: | don't understand. |
just posited a civil registration for Federal offenders
of any kind. That's not ex post facto under your
t heory, so --

MR. DREEBEN. So if -- if the Court agrees

that it's not a punitive neasure and it is a renedi al

measure --
JUSTI CE SOTOVAYOR: MEII; | don't know if |
agree with that, but accept -- accepting that
hypot heti cal .
MR. DREEBEN:. Well, if you don't agree with
it, then you'll be going on the Ex Post Facto Cl ause,

and you won't be getting to Article I.

JUSTI CE SOTOMAYOR: No, you know, that's
settled law. Whether it's right or wwong is a different
I ssue.

MR. DREEBEN: It is settled |Iaw, and that
nmeans that sex offender registration provisions aren't
punitive. The question here is, are they within

5
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Article I. And the Court in United States v. Constock
went through an el aborate Necessary and Proper Cl ause
anal ysis --

CHI EF JUSTI CE ROBERTS: Well, in Constock,
it was very different than the situation here, because
t he anal ysis was that the Federal Governnment basically
was the source of the problemin incarcerating sex
of fenders away fromthe State so that no State felt an
obligation to do sonething with the problem of their
rel ease.

You don't have anything of that sort here.

MR. DREEBEN: No. This provision, M. Chief
Justice, rests on a different analysis than Constock.
I n Conmstock, the problem was caused By Federal custody
that, as Your Honor has said, broke the relationship
bet ween the individual and some State that night take
cogni zance of him for purposes of sex offender civil
comm t ment .

The basis for the statute in Constock was
t hat people in Federal custody, regardless of the nature
of their prior convictions, mght pose threats if
rel eased. The basis for the statute in this case is not
that the individual was in Federal custody. Federal
custody is irrelevant to it. The basis for the statute
in this case is that this is a sex offender in violation

6
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of Federal law, and Congress has the authority to

| npose, as was done in this case, crimnal punishnment,
but it also has the authority to inpose civil regul atory
sancti ons.

JUSTI CE SCALIA: So | assune that applies to
all Federal crinmes, right? Anyone convicted of any
Federal crinme can thereafter be subjected to whatever
civil restraints Congress |ater decides are -- are a
good idea in order to prevent that crinme, that type of
crime fromreoccurring, right? | nean, nothing peculiar
here about sex crinmes. Any -- any crinme Congress can

| ater decide, you know, it would be a good idea if

when -- when a person has commtted, | don't know, crine
with the use of a gun, we -- we inpose retroactively all
sorts of different civil limtations.

MR. DREEBEN: Well, Justice Scalia, there is
no per se rule in Article | that forbids retroactive
civil regulations inposed on a Federal offender. So the
question --

JUSTI CE SCALI A: No, no, that's not the
point, that it's -- that it's retroactive. The point is
that it is not in execution of a Federal power.

MR. DREEBEN. Well, | think the whol e point
in this case is that it's retroactive, because there
isn't any serious dispute that if somebody commts a

7
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Federal sex offense they can be placed on supervised
rel ease for life so --

JUSTI CE SCALI A: That woul d be an execution
of a Federal power --

MR. DREEBEN: Well, so is this.

JUSTI CE SCALI A: -- the power -- the power
to prevent that crinme and to punish it.

MR. DREEBEN:. Well, but Congress's power is
not limted to preventing and punishing crinmes through
crimnal law. Except for a brief interlude under United
States v. Hal per where this Court viewed doubl e jeopardy
as precluding nultiple crimnal and civil sanctions, the
Court has recogni zed that when soneone vi ol ates Feder al
| aw t hey' re exposed both to crininal\punishnent and to
civil sanctions. The crimnal punishment has to conply
with the Ex Post Facto Clause; the civil sanctions do
not. So what the --

JUSTI CE SCALI A: But they have to be inposed
sinmul taneously as -- as the punishnment for the crinme of
whi ch the individual has been convicted. Here, the
trial is over, the conviction is over, and then sone
years |l ater the Federal Governnment decides, oh, it would

be a good idea if people who have comm tted sex crinmes

are -- are subjected to these limtations. That's quite
different frominposing that sinmultaneously as -- as a
8
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puni shment for the crinme. This is not a punishment for
the crime, right?

MR. DREEBEN. That's precisely --

JUSTI CE SCALI A:  Yes.

MR. DREEBEN: -- what mekes it a civil
sanction. But, Justice Scalia, Your Honor is
presupposi ng that Congress can only react to a sex crine
t hrough the crimnal |aw and that it nust have those
laws in place at the tinme of the punishnment, and there
is no such Article | precept.

CH EF JUSTI CE ROBERTS: So your argunent
depends in no way on the fact that he was convicted of a
Federal offense or -- or incarcerated for that offense,
nothing at all? W're just here argding about the
retroactivity under -- whether they have the authority
under Article | to inpose punishment for not registering
under State |aw?

MR. DREEBEN:. This case turns entirely on
the fact that the defendant is a Federal offender. The
source of power in question was the power to regul ate
the arnmed forces. This is an individual who committed a
sex crime while in the arnmed forces. And Congress's
power to address that and to prescribe renmedies for it
both civil and crimnal is entirely tied to the Federal
nature of the offense.
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JUSTICE ALITO Well, we start out with the
power under the Constitution to make rules to regul ate
the mlitary and we end up with a registration
requi rement that applies to sonmeone who's not in the
mlitary and perhaps is not even |iving anywhere near
any mlitary installation. So what would be hel pful for
me is to start out with the constitutional provision,
identify a purpose of that that is served by this civil
registration that is inposed later, and trace this whole
progress through the Necessary and Proper Cl ause.

MR. DREEBEN: Justice Alito, | think the
nost hel pful way to do that would be for me to progress
t hrough a series of exanples that illustrate how
protecting the public against a Fedefal sex offender is
a legitimte ai munder the Necessary and Proper Cl ause
to i nplenment the underlying constitutional authority.

JUSTICE ALI TGO Yes.

MR. DREEBEN: So start with a sex offender
who commits a sex offense in the mlitary, is tried,
court-martial ed and sentenced. Subject to cruel and
unusual punishment limtations, due process limtations,
et cetera, that individual can be incarcerated, placed
on supervised release potentially up to life. A
condition of supervised rel ease, well-recognized and now
mandat ed by Federal law, is that that individual

10
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regi ster as a sex offender. And the reason that that is
tied to Federal law is that when an individual violates
Federal law it is a legitimte purpose of Congress to
protect the public against recidivismby that

individual. So that's the crimnal exanple that |
believe is undi sputed.

Now, suppose that the Federal Governnent
didn't actually get the sex offender while he was in the
mlitary. It mssed the crinme, but later information
cones to light still within the statute of limtations
t hat shows that while this person was in the mlitary
they commtted a sex offense. This court in United
States ex rel. Toth v. Quarles made clear that that
I ndi vidual can be tried in an Articlé Il court for his
crimnal violation even though he's out of the mlitary.
It's enforcing the rules that were inpressed upon him at
the time while he was in the mlitary.

Now |l et me give a civil exanple and then
will bring it right back to this case. Suppose that
Congress concludes that sex offenses in the mlitary are
a very serious problemand that there are a | ot of
peopl e who have escaped prosecuti on because of | ax
i nterest in pursuing those crinmes. And after a period
of years, it sets up a board of inquiry and it says this
board of inquiry is going to | ook into sex offenses that

11
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were committed at the time that people were in the
mlitary, even if they're out of the mlitary, and we're
goi ng to subpoena people to testify, and if individuals
are determined in a civil proceeding to have comm tted
sex offenses they may have their mlitary records
revised, they may lose mlitary benefits, and they may
have other civil sanctions inposed upon them

JUSTI CE ALITO. \When you say in a civi
proceedi ng, you nmean?

MR. DREEBEN: Yes, noncrim nal.

Noncri m nal .

JUSTI CE SCALIA: So it's just by a
preponderance of the evidence we think this guy
probably, you know, 51/49, connitted\a sex crine.

MR. DREEBEN: Not going to be a crimna
puni shnment that's inposed at the end of the day.

JUSTI CE SCALI A: So just -- just nore --
nore |ikely than not is the test.

MR. DREEBEN:. That's an acceptable | evel of
proof for the civil |aw

And if Congress can do that in order to
protect the integrity of the mlitary and to pronote
confidence in the mlitary, then it's a very small step,
I f any step at all, to SORNA.

CHI EF JUSTI CE ROBERTS: Yes, but if they can

12
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do that. But that's not what they've done here. Your
argunment, as you told nme a while ago, is linked to the
Federal offense and the incarceration.

MR. DREEBEN: Yes, absolute -- well,

M. Chief Justice, it's not linked to the incarceration.
This is the difference between this case and Const ock,
and this is why the Solicitor General's concession in
Constock on which the Fifth Circuit heavily relied has
no applicability here.

In Constock, it was irrelevant what offense
t he individual had been commtted. The problem was he
was in Federal custody, he was sexually dangerous at the
time he would be released. Ties had been broken between
hi m and the community, and if he meré rel eased it would
pose a threat to public safety that the Federa
Governnent had power to protect against.

CHI EF JUSTI CE ROBERTS: Because the States
wer e not doi ng anything about it.

MR. DREEBEN: Ri ght.

CHI EF JUSTI CE ROBERTS: Here you have a
situation where | think at the tinme every State dealt
with the issue of whether the sex offenders should have
to register or not.

MR. DREEBEN: That's correct. But Federal
|l aw did as well and Federal |aw provided encouragenent.

13
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This is actually a primary exanple of partnership
between State governnents and the Federal Governnent.
The Federal Government offers financial support, it
offers | ogistical assistance, it offers tremendous
resources of the U S. marshals to track down sex

of f ender s.

And as this Court said in Carr v. United
States, it was entirely reasonable for Congress to have
assigned a special responsibility for prosecuting
Federal sex offenders who failed to register. This was
integral to this Court's reasoning in Carr, where the
Court was confronted with two provisions of 2250, the
crimnal sex offense provision under SORNA. For State
of fenders, there had to be travel in\interstate
comrerce; for Federal offenders there didn't.

The Governnment argued that the provisions
ought to be given as co-extensive a reach as possible so
that the coverage of the statute would be equally
conprehensive for both State and Federal. And this
Court --

JUSTI CE KENNEDY: The di scussion so far has
assumed, your discussion primarily, that there's this
line between civil and crimnal, we don't need to worry
about ex post facto. Is that |line made clear in our
precedents or is there some roomto argue that if the

14
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line is somewhat blurred that there may be ex post facto
concerns here and that that in turn is a reason for
constitutional avoi dance when we eval uate your argunent?

Is that -- is the civil -- a crimna
distinction with reference to ex post facto cl ause
absolutely foreclosed and clear in the facts of this
case?

MR. DREEBEN: Yes, it is, | believe, Justice
Kennedy. I n an opinion that you wote for the Court,
Smith v. Doe, which considered the retroactivity of
Al aska' s sex offender registration and notification
provi sions, which are simlar but not identical, to the
Federal provisions, the Court went through the
established analysis to determ ne mhéther t he
| egi sl ature had intended a punitive effect and if it
didn't, whether there was the clearest proof that it was
puni shment in purpose and effect.

Not wi t hst andi ng the | egislature's intent,

t he Court upheld the retroactive applicability of sex
of fender registration and notification, making clear
that it is not governed by the Ex Post Facto Cl ause.

Now, that's not to say that an individual
couldn't argue that SORNA is different or an individual
couldn't argue that the Due Process Clause nmakes it
either irrational or substantively off limts to inpose

15
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this kind of civil remedy. The individual can al so
argue that running this through the Constock factors,
it's not reasonably adapted to fulfilling Congress's
aim But what the Fifth Circuit did is apply a per se
rule that it drew, | think, fromthe Solicitor Ceneral's
statement in Comstock that once an individual got out of
custody and was back in the control of the State and
within its jurisdiction and popul ation, then the Federal
Government couldn't reach out and commt himas a sex
of f ender.

And there are two main distinctions between
t hat concession and this case. The first is, as |'ve
already alluded to, the Governnent's argunent in
Const ock was based on cust ody. This\case is based on
t he consequences of the conviction itself. The second
distinction is that commtting somebody civilly is a
massive intrusion on that individual's relationship with
the State.

The individual has been brought w thin
Federal custody; they have no relationship with the
State anynore. Whereas sex offender notification is far
nore accommodating of State interests.

JUSTI CE SOTOVAYOR: M. Dreeben --

JUSTI CE SCALI A: To -- to what does this
civil -- civil-crimnal line apply? Suppose instead of

16
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a registration requirenment, Congress just decided, you
know, our past punishnments for sex offenses have not
been -- have not been severe enough, and so we are now
going to inpose a civil fine on all -- all persons who
have been convicted in Federal court of sex crines.
It'"s a civil -- it's a civil penalty, not a crinina
penalty. That's okay?

MR. DREEBEN. It's not per se barred by
Article |, Justice Scalia. The question of whether it's
constitutional is really a question of individual rights
anal ysis and whether it passes through the necessary and
proper gate under the considerations simlar to what the
Court | ooked at in Constock.

JUSTI CE SCALIA: | find {hat difficult to
beli eve that --

MR. DREEBEN: Well, there's no --

JUSTI CE SCALI A: -- that whether it's ex
post facto and inperm ssible or not is sinply
elimnated, that issue was elimnated by sinply calling
it civil.

MR. DREEBEN: Well, it's not elimnated. It
still is available for an individual to argue, as
Respondent did in this case in the district court but
abandoned | ong before he got to the court of appeals,
that it violates due process, that it violates ex post

17
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facto.

JUSTI CE SCALIA: |'"mtal king about the -- ex
post facto.

MR. DREEBEN: He can argue that. | submt
that he will | ose.

JUSTI CE SCALI A: Because it's civil.

MR. DREEBEN: If it in fact is civil and
passes through this Court's analysis, then yes.

JUSTICE SCALIA: | -- | find that difficult
to grasp.

MR. DREEBEN. Well, it's actually quite well
established as a principle of double jeopardy law in
cases |i ke Hudson v. United States and United States v.
Usery. It's established in ex post\facto | aw as a
consequence of Smith v. Doe. |It's the foundation for
deci di ng whet her a proceedi ng requires preponderance of
the evidence versus proof beyond a reasonabl e of doubt.
The Court has articulated this line in a variety of
cont exts.

CHI EF JUSTI CE ROBERTS: Your argunent
based -- your argunment based on Congress's authority
with respect to the mlitary, your Article | argunent,
and you say it doesn't make a difference that he's no
| onger in the mlitary, does that -- do you conme out
differently if the basis for jurisdiction is asserted to

18
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be inter -- interstate commerce?

MR. DREEBEN: No. As long --

CHI EF JUSTI CE ROBERTS: The fact that
sonebody at sonme tinme in their life travel ed across
State lines neans that the Federal Governnment can go
back, even though their activity that's challenged in
the particular instance is only intrastate, and still
assert jurisdiction over then?

MR. DREEBEN:. Well, that would probably fail
a Necessary and Proper Clause analysis, in which there
has to be a showing that the nmeasure is plainly adapted
to furthering the underlying power. This is not a
difficult problemthat the Court has never confronted
before. It has resulted in difficul{ per mut ati ons on
particul ar facts, but the Court has al ways recognized
that there is broad Necessary and Proper Cl ause
authority subject to limts. Those |limts --

JUSTI CE SOTOVAYOR: As broad as that
authority is, perhaps |I'm going back to Justice Alito's
question, which is if you put aside that it's part of
t he puni shnent because you say it's not part of the
puni shment, you want us not to look at it as puni shnent
because otherwi se you'd run into the ex post facto
probl em you're saying we have a need today. OQutside of
protecting the public froma recidivist, what's the

19
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i nterest? Because that wasn't enough in Constock. W
made it very clear that wasn't enough

So if you take out all of the punishnment
aspects of this, which you should have done at the tine
he was sentenced and not now, what remains in terns of
the Federal interest?

MR. DREEBEN: Justice Sotomayor --

JUSTI CE SOTOVAYOR: What's pronoted?

MR. DREEBEN: There is a sufficient Federal
interest in protecting the public from someone who
conmmtted a Federal crinme. Supervised rel ease
essentially performs that function.

JUSTI CE SOTOVAYOR: But that was -- why did
we even bot her going through anythiné in Constock? |f
that stands al one as a Federal interest, then anything
we do at any point with respect to any person who's
viol ated a Federal |aw would stand in the same shoes.

MR. DREEBEN: It's a valid --

JUSTI CE SOTOVAYOR:  You coul d do what ever
civil penalties you want for as long as you want. We go
back to nmy initial question and Justice --

MR. DREEBEN: Justice Sotomayor, really, the
answer to your question is the same. The answer to all
of your questions is the sane, which is that there is an
anal ysis that the Court went through in Constock where

20
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it took into consideration history, it took into
consideration the nature of the fit between the purpose
of Congress and the activity that it was regulated. It
took into account the degree to which the State

i nterests were accommodated, and it took into account

t he degree of attenuation between the regulation and the
underlying offense. And it -- it didn't open up
Congress to say any offense you' ve ever comm tted neans
Congress owns you for life, it can do whatever you want.
It has to pass through an anal ysis.

But the Fifth Circuit never conducted that
anal ysis except for believing that once the individual
had conpleted mlitary service, once the individual had
conpleted his crimnal sentence, Conéress | ost al
authority.

CHI EF JUSTI CE ROBERTS: |'m getting confused
between two different assertions of a Federal interest.
Earlier you tal ked about the integrity of the mlitary
forces. They go back later, they think they should
address the fact that people were engaging in crim nal
activities when in the mlitary, they weren't -- they
weren't found out, they weren't prosecuted. Later on
t hey can go back.

But then you say that the interest that's at
i ssue here is preventing recidivism and that doesn't

21
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seemto have anything to do with the integrity of the
mlitary force

MR. DREEBEN: Well, it does because when the
crimnal |law finds someone who has viol ated Federal | aw,
many of the purposes of the sanctions that are inposed
on that individual are public protection purposes and
anti-recidivism purposes. Mst of the things that are
done on supervised release fulfill those purposes. |If
t hose purposes were not validly connected to taking
soneone who's violated crimnal |aw and inposing a suite
of sanctions on them then supervised rel ease would

apparently be beyond Congress's authority.

JUSTICE SCALIA: It -- it seens to ne that
when -- when you say that as your anémer to the Chief
Justice, you're -- you're no longer relying on -- on the
power to regulate the mlitary. You're relying on -- on

sone general Federal power to protect citizens agai nst
peopl e who have commtted any Federal crimes. And | --
| don't see that enunerated power in the Constitution.
Yes, | see a power to regulate the mlitary, but your
description, it has nothing to do with regulating the
mlitary. It has to do with protecting the -- the
public at large from people who have comm tted Federa
crimes, mlitary or not.

MR. DREEBEN: As the Court has pointed out
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numerous tines, including in Constock, there is very
little authority in the Constitution in an enunerated
way for crimnal law at all. Al of crimnal law, with
t he exception of a handful of instances that are
specified in the Constitution, comes in by virtue of the
Necessary and Proper Cl ause.

JUSTI CE SCALIA: That's right, because it
protects Federal functions. The Federal -- the crim nal
applicability to the armed forces protects the function
of regulating the armed forces. But how does protecting
the public at large from people who have commtted a
crime in the arned forces, how does that have anything
to do with regulating the arnmed forces.

MR. DREEBEN:. That is inﬁerent in taking
sonmebody who vi ol ated Federal |aw and i nposing
appropriate sanctions on them for that violation.

JUSTI CE KAGAN: M. Dreeben, it would help
me in answering some of these questions if you went
t hrough the analysis on the assunption that this was
i nstead a Commerce Clause case. So take the mlitary
out of it; what would the necessary and proper analysis
| ook Iike?

MR. DREEBEN: It would | ook essentially the
sane, Justice Kagan. Sonebody who viol ates a Federal
| aw that's prem sed on the Comrerce Cl ause, say a sex
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of fender who travels in interstate conmerce with the
intent to conmt a sex offense, has placed hinself
within the regulatory authority of the Federal
Governnent. Now, that individual can be crimnally
prosecuted for that violation, and that violation
furthers Congress's interests in regulating interstate
comer ce.

Congress could al so decide, you know, for
sone of these sex offenders, crimnal punishnent is not
the right approach. The right approach is mandate sex
of fender rehabilitative counseling. And it m ght
di scover that that's so effective for a class of
of fenders that it's going to apply that even to people
whose offenses were commtted before\the | aw i n question
Is passed. It can't punish those people based on
retroactive legislation, but it can reach themwth a
civil renedial measure so long as it passes through the
Const ock-type anal ysis of the Necessary and Proper
Cl ause.

JUSTI CE G NSBURG. M. Dreeben, you say
not hi ng about the -- what was the opening argunent in --
in your brief, that the assunption that SORNA is
sonmet hi ng new added after is wong because there were
t hese predecessor |aws that established a Federal
requi rement to register.
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MR. DREEBEN:. Justice G nsburg, | believe
that the Fifth Circuit was wong on that too. As we
describe in our brief, Title 42 Section 14072(i)(3) and
(4) did, in our view, inpose crimnal punishment on
Respondent for failing to register as a sex offender at
the time he was in the mlitary.

We think the Fifth Circuit was wong on that
statutory analysis, but, nore fundanentally, the Fifth
Circuit was wwong in thinking that it mattered whet her
he was under some sort of Federal crimnal jurisdiction
at the time that he was rel eased from Federal custody.

And if | could reserve the rest of nmy tine.

CHI EF JUSTI CE ROBERTS: Thank you,

M . Dreeben. \

Ms. Fuentes.

ORAL ARGUMENT OF M CAROLYN FUENTES
ON BEHALF OF THE RESPONDENT

MS. FUENTES: Yes. M. Chief Justice, and
may it please the Court:

The Governnent asks this Court to go beyond
its holding in United States v. Constock to allow the
Federal Governnment to reach back, after a Federa
sentence has expired, to bring back into Federal control
a person who has returned to the authority of the State.

And |'m quite surprised to hear the
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Governnent say that this is not a Constock anal ysis.
" m not sure they stuck with that throughout the
argument, but | think the Conmstock factors are factors
that this Court | ooks at quite frequently in doing any
ki nd of a necessary and proper anal ysis.

JUSTI CE SOTOVAYOR: Going back to -- to a
prior question, are you challenging -- you didn't on
appeal, but it seens as if you're accepting that the
Federal Governnment has the power to inpose this
requi rement as part of a Federal sentence.

MS. FUENTES: | think that's correct.

JUSTI CE SOTOVAYOR: All right. Are you --
if it's not part of a Federal sentence but part of

rel ease, it's not announced at the sentence but it

S
announced at the tinme the prisoner is put into
supervi sed rel ease or release fromjail, do you think

t he Governnment has the power to inpose it then?

MS5. FUENTES: |In this case, on these facts
and based on the Federal statutes that exist today, the
answer is yes. And the illustration, | think, is the
way that SORNA works today. As the Governnent
mentioned --

JUSTI CE SOTOVAYOR: Well, SORNA today
becones part of the supervised relief terns.

MS. FUENTES: Correct.
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JUSTI CE SOTOVAYOR: |'m not tal king about
SORNA t oday.

MS. FUENTES: Ckay.

JUSTI CE SOTOVAYOR: |'mtal king about just
any prisoner who has been in jail but it's not made, has

not been paid, part of the punishnent.

MS. FUENTES: | think the law permts a
sentencing judge -- |'mnot tal king about Congress, but
a sentencing judge -- to go back and inpose additional

conditions of supervised rel ease.

JUSTI CE SOTOVAYOR: | -- | don't know of
t hat power, but do you have a statutory --

MS5. FUENTES: It's 18 -- 18 United States
Code Section 3583. And 3583 pernits\the sent enci ng
judge to change conditions of supervised rel ease based
on the factors that are considered inportant in
sentencing in 18 United States Code Section 3583.

JUSTI CE SOTOVAYOR: All right. So that
power -- | guess then what the Governnent is saying, as
| understand their argunent, if you have the power to do
it at that point, why can't you have the power to do it
| ater ?

MS. FUENTES: Well --

JUSTI CE SOTOVAYOR: Are the sane factors
t hat conpel perm ssion for the Governnent to do it then?
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MS. FUENTES: |It's because the way the
statute works, even though it wasn't announced at
sentence, supervised release is considered to be part of
the sentence. So if | understand the question
correctly, the reason the court can go back and i npose
t hose conditions and possibly the reason that Congress
can go back and do it is because those statutes that
" ve nmentioned, 3583 and 3553, have given notice to the
I ndi vi dual .

JUSTICE ALITO W are not talking -- I'm
sorry.

MS. FUENTES: That's all right.

JUSTICE ALITO. | didn't nean to interrupt
your question. \

MS. FUENTES: [It's all right.

JUSTICE ALITO W're not talking about
statutory authorization. W are tal king about
constitutional power. So if we start out with the
exanple of registration for |ife being inposed as part
of supervised release, part of the crimnal sentence,
then we go to an exanple where it is not part of the
crimnal sentence but it is a civil requirenment
triggered by a separate civil proceeding for every
Federal -- every person convicted of a sex offense under
Federal | aw.
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Now, if that were the setup statutorily,
woul d that fall wthin Congress's power under Article 1?

MS. FUENTES: | think not, but | want to
qualify that because it depends on what powers Congress
is relying on.

And | et nme give an exanple. | know the
Governnent was -- a lot of the Governnent's argunent
relies on this difference between crimnal and civil
consequences.

JUSTICE ALITG  Well, we know what -- and we
know what power they are relying on. Let's just |ook at
the power that they're relying on here: 1It's the power
to make rules for the regulation of the mlitary. So
part of their -- in the exercise of {heir power to make
rules for the regulation of the mlitary, they inpose a
civil sex offender registration requirenment for someone
convicted of a sex offense under the Uniform Code of
Mlitary Justice. That does not, in your judgnment, fall
wthin Article 17?

MS. FUENTES: It does if the person is still
in the mlitary or if he has been -- or if he has
commtted a crimnal offense and the prosecutori al
power, the Federal power to prosecute himfor that
of fense, has not been exhausted, yes, that can be done.

JUSTI CE KAGAN: How about if he is on
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supervised release? He is not in the mlitary, but his
entire sentence has not been conpl et ed.

MS. FUENTES: | think if he is still being
supervised by the mlitary, then | think it's likely
t hat power exi sts.

JUSTI CE BREYER: Ckay. Then why not this?

MS. FUENTES: Because M. Kebodeaux was not
on supervi sed rel ease.

JUSTI CE BREYER: Well -- why not? | nean,
| ook, this is -- Thomas Reed Powel| once said, "If you
can think of a thing that is inextricably related to
anot her thing w thout thinking of the other thing, then
you have the legal mnd,"” and that seens to be this
case. All right? \

MS. FUENTES: Yes, but --

JUSTI CE BREYER: So sonmehow | have to get
out of my m nd the ex post facto part, the potential
viol ation of due process part, the equal protection
part, take that aside. Now |I've got to just think about
whet her it has, the Congress has the power under the
provi sion that Justice Alito said. [I'mtrying to do

that, and |'ve dissented in other cases on ot her

grounds.
Al right. But in -- in just trying to do
that, | think, well, the mlitary, suppose they found a
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certain nunmber of -- of individuals, nen or wonmen, have
unfortunate problens in the mlitary. They discover
there is a mental illness problem the person's out of
the mlitary. But the |law says you can go and tell the
| ocal nental health authorities about this person even
t hough he's no | onger there.

And suppose the person had a crimna
problemin the mlitary and was in prison and suppose
the |l aw said, you know, you're the ones who got the
situation where he unfortunately got into that problem
and you, later on, can -- can go and tell authorities
about his problens so they can take appropriate action.

Now, if they can do that, why can't they
have the power under Article | to say really, you al
have to register. Now, maybe there are other things,
but you got this problemin the mlitary. You were
convicted in the mlitary. You did it inthe mlitary.
We turned you | oose and there you are, and we want, as
part of our mlitary regulation, to be able to tell
authorities about you and to nake you regi ster according
to State | aw.

Now, no due process problem | have to
assunme that away. No puni shment, bad puni shnment
probl em none of those. But it's a power, all right?

VWhy not ?
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MS. FUENTES: Well, the power can't go to
both of the exanples that you' ve given. | don't see any

problemwi th them giving notice. That does not inpose a

Federal obligation on an individual. So there is no
power being exerted on the individual. They can have a
public -- a public protection purpose and they can

tell -- tell authorities who need to deal with the

i ndi vidual, and those authorities my have the power
t hrough State power --

JUSTI CE BREYER: \Where you're | eading ne,
because |'m not so worried about this case, but where
you're leading ne is down in Commerce Clause cases and
all kinds of other cases, suddenly a distinction arises
t hat Congress can, in fact, do all k{nds of things

havi ng Federal authorities do this and that, but you

coul dn't make sonmeone in a State -- you know, you can
I mgine a few that are comng into ny mnd -- and so
what |'m worried about is following this distinction

I nto ot her areas.

MS. FUENTES: | don't think that is a
problem and | think the reason is | disagree
fundanmentally with the Governnment. | think necessary
and proper analysis is inportant in each case and it
does bear simlarities in each case. But dependi ng on
t he power being relied upon, the analysis can be quite
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different. Commerce Clause is a very broad power.

| can't say whether this sort of thing,
dependi ng on the Conmmerce Cl ause, would be right or
woul d be wrong. Look at the power to nmake a uniform
rul e of naturalization.

JUSTICE ALITO  Well, let nme -- let ne try
this chain of reasoning out on you and -- and get your
reaction. We're starting out with the power of Congress
to make rules for the regulation of the mlitary. And
one of the things that they want to do in making those
rules is to make mlitary installations acceptable to
the | ocal communities where they are | ocated.

They know from experience, for exanple, it's
happened i n Cki nawa, that when have you mlitary
personnel who go -- who commt sex offenses with people
of f base, it can cause trenmendous opposition. And this
I S what happened here; not the opposition, but an
of fense involving a 15-year-old girl who |ived off the
base.

So in order to ensure that there -- we don't
have excessive civilian opposition to the | ocation of
mlitary bases, we are going to do a nunber of things.
One thing is we're going to crimnally prosecute nenbers
of the mlitary who commt these offenses. This wll
deter; this will incapacitate. But also, to provide
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further assurance to the community that these people are
not going to be dangerous, we are going to require them
to register.

Now, maybe that's too attenuated, but I'd
like to get your reaction. Why could Congress not do

t hat under the Necessary and Proper Cl ause?

MS. FUENTES: Well, | think while that
person is still within the crimnal jurisdiction, or any
Federal jurisdiction, it could be done. | think that

once that jurisdiction has been exhausted, once the
crimnal prosecution power has been exhausted, once the
person has returned to the authority of the State, and |
think that analysis is inportant always.

JUSTI CE SCALI A:  You don:t have to go that
far though to -- to distinguish the exanple that Justice
Alito just gave. This is not a statute which only
requires himto registrate -- to register if he hangs

around the mlitary installation. This requires himto

regi strate anywhere, you know, in the -- in the wilds of
Al aska where -- it's just not this case.

And even -- even if you would allow that,
and say it is a reasonable -- it has a reasonable

connection to the power to regulate the mlitary, to say

wher ever he goes he has to register is -- is a different
question, isn't it?
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MS. FUENTES: | think it may well be.
JUSTI CE BREYER: But yet, now that's exactly
t he problem for me, because the -- the wilds of

Al aska you think I think, and I think |I think, that --

that sure, if there's a post office there -- there's a
post office there, then what -- the mlitary is all
right, they can mail a letter to the -- to be delivered

to the local doctor to say, |ook, he has a problem
That seens to be okay.

But you say it's not going to be okay to
tell himhe has to go and nake that registration. At
t hat point what you've done is |ike Madison. | nean,
it's an interpretation of the Commerce Cl ause that |
t hi nk Madi son m ght have want ed, mhiéh is you' re reading
a |l ack of power because of a civil rights problem

| nmean, it's -- the difference between the
two cases is really not the need because we have to
assunme the need. The difference is the restriction on
the individual. And it's that part that |'m suddenly
worried about the Comrerce Cl ause and every power in
Article | being read with exceptions in the civil rights
area even though we have the amendnents to protect the
civil rights problens.

MS. FUENTES: | haven't thought of it that
way and that really isn't the argunment that |I'm making.
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| think that the mlitary has jurisdiction. |It's gotten
I nformation about this individual when it had power over
hi m and they can talk to whonever they care to about

him or whether --

JUSTI CE SCALI A2 W' ve never -- we've never
hel d, have we, that what the Federal Governnent can
Itself do under the Necessary and Proper Clause it can
i mpose upon individuals to do under the Necessary and
Proper Clause? Aren't there two different -- what is
necessary and proper for the Federal Governnment itself
to do is not necessarily necessary and proper for the
Federal Governnment to require private individuals to do.

MS. FUENTES: | absolutely agree with that.
And | think that this goes back to sénething t hat the
Governnent -- well, it gives ne an opportunity to
address sonet hi ng the Governnment has said about the
Fifth Circuit's opinion. That it is a per se rule, and
that is just incorrect. | -- |1 have to disagree with
that. And | have to disagree with it because the --
everything the Fifth Circuit said was |limted by these
facts.

These facts are what controls the case. And
the Fifth Circuit took great care to nake a very narrow
ruling. And that ruling, the Fifth Circuit said, is
that it's unconstitutional, SORNA' s requirenents, as
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applied to M. Kebodeaux and others like him It has no
effect on Congress's ability to inpose conditions on a
prisoner's release from custody or on Congress's ability
to effect the registration requirenents for anyone who
has been convicted after SORNA' s enactnment.

So really, it is not a per se rule. It is a
rule, maybe you call it per se as it -- as it affects
people in M. Kebodeaux's position, but | think that is
very different fromwhat the Governnent is arguing.

JUSTI CE KAGAN: | guess, Ms. Fuentes, what |
don't quite understand about the argunment, this goes
back to Justice Alito's original question. You seemto
say that if this -- if Congress passed a civil statute
like this one within the time that Nf. Kebodeaux was in
custody or within the tinme that he was under supervised
rel ease, that that woul d be appropriate.

But | guess what | don't get is why the
Federal interests change, whether it's the day before he
gets out of supervised release or the day after he gets
out of supervised release. What in the Federal
interests shift based on that?

MS. FUENTES: |'Il answer that question

first, then cone back to anot her.

It's not a question, | don't think, of
Federal interest. It's a question of Federal power.
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And you have to | ook at the individual power being
exercised. And so the way | look at it is what's the
difference if the Federal Governnent makes a rule for a
person in the mlitary before -- when he's in the
mlitary or after he gets out of the mlitary? That's
all the difference in the world. 1In -- in -- that's our
argument. That is all the difference in the world.

JUSTI CE KAGAN:  Well, | wasn't assuni ng that
he was in the mlitary while he was on supervised
rel ease.

MS. FUENTES: |I'msorry. | didn't hear.

JUSTI CE KAGAN: | was assum ng that he was
out of the mlitary in both these cases, but that you
said while he was still serving his éentence, it would
be appropriate for Congress to add this additional
t hing, but not after.

MS. FUENTES: I think --

JUSTI CE KAGAN: I n both cases, he's not in
the mlitary anynore.

MS. FUENTES: Constitutionally, it -- it can
be all right constitutionally, depending on the
statutory procedures that govern it. And the way that
t he Federal |aw operates now, the statutes that |
menti oned, 3583 and 3553, the way those statutes --
statutes operate is they -- they give soneone notice
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that their conditions of supervised release can be --
can be changed. And so there isn't an ex post facto
problemw th that.

And there isn't a power problemwth that,

because the crimnal -- the power to make the crin nal
of fense and punish it still exists while that person is
on supervised release. It has expired with respect to

M . Kebodeaux, and | think that is one of the npst
I nportant points in this case, and it goes along with
t he Const ock anal ysis.

JUSTICE ALITO. Is it your argunent that
Congress | acks the power to inpose supervised rel ease
after the date when the person | eaves the mlitary?

MS. FUENTES: No. After\the crimna
sentence i s served.

" msorry. Maybe | didn't understand the
questi on.

JUSTI CE ALITO. Soneone is sentenced to
prison --

MS. FUENTES: Ri ght.

JUSTICE ALITO  -- under the UCMJ, released,
di shonorably discharged fromthe mlitary. Can Congress
say the person has to remain on supervised release for a
| onger period of tine after he is returned to civilian
status?
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MS. FUENTES: Not if -- not unless it was --
t hat provision was inposed as part of the sentence or
while he was still within the Federal power, before the
Federal crimnal jurisdiction expires.

JUSTICE ALITO  See, | understand -- | can
understand why that m ght create -- that m ght raise al
sorts of constitutional argunments about notice and so
forth.

But | don't see how that -- how that

connects with the question whether Congress has the

power to do it under -- under Article | --
MS. FUENTES: Well, I'mnot sure --

JUSTICE ALITO. -- under the power to
regulate the military. \

MS. FUENTES: Yes. [|I'mnot sure |'m
answering the question correctly, but that power doesn't
| ast forever. The powers -- there are some powers in
the Constitution which may | ast |onger than others, and
the exanple |I raised before was the rule of making
uni form naturalization. That's a broader power, |
think, than the mlitary power.

And we see that in the cases the
Governnment's menti oned and we've nentioned, the Toth
case and the Kinsella case.

JUSTICE ALITG Well, you could be making
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t he argunent that the power to nake rules for the
mlitary applies only to people who are in the mlitary,
and that once you're out of the mlitary that power does
not permt Congress to do anything special to you.

But you're not making that argunment, |
gat her.

MS. FUENTES: No. No, |'m not making that
argument. And again, it goes to the individual facts
and the power asserted and the way the power operates
al ways makes a difference.

The exanple that the Government gave with
that board of inquiry and being able to bring people
back in, 1 find that whole scenario very questionable.
But there -- there were people who mére -- were
receiving mlitary benefits, if | understood it.

JUSTI CE SOTOVAYOR: How would you wite this
opinion if you wanted to protect against what Justice
Breyer was concerned about, constricting the Commerce
Cl ause, which has been since Madi son nore broadly
defined than he did, or Justice Alito' s exanple of
ensuring that you're not closing off other things that
can be done after soneone |eaves, that m ght be rel ated
to, like punishing a crime that you find out about
afterwards. How would you wite this opinion?

MS. FUENTES: Just the way the Fifth Circuit
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did in its en banc opinion.

JUSTI CE SOTOVAYOR: Well, it wasn't really
hel pful , because it -- it doesn't give us a limting
principle like -- | don't knowif it's possible -- that

if you're relying on just recidivism Congress has to

have an independent basis, a power for the inposition

of -- of crimnal or civil sanctions on sonmeone.
MS. FUENTES: |'m not certain an opinion
|i ke that could be witten. | think that the limts,

the limtations that exist, are on the narrowness of the
way the opinion is witten. But future cases | don't
think can be decided that way.

Certainly, principles can be articul ated
which help to limt. And | think thé -- the best you
can say in terns of limting principles is it's going to
depend on the enunerated power upon which the governnent
relies to inpose this obligation.

CHI EF JUSTI CE ROBERTS: Well, how -- |I'm not
sure that nmakes much sense. You're saying if they're
relying on the enunerated power with respect to the
mlitary, they can do nore than if they're relying on
t he enuner ated power over interstate comrerce?

MS. FUENTES: No. And if that's your
under st andi ng - -

CHI EF JUSTI CE ROBERTS: So in what sense --
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MS. FUENTES: -- | -- | apologize. | did not
mean t hat.

CHI EF JUSTI CE ROBERTS: Well, in what sense
does it then depend on which enunerated power they're
I nvoki ng?

MS. FUENTES: Well, let -- let me give an
exanpl e that goes to the collateral consequence cases
t hat the Government raised.

The Governnent raises, for exanple, the
Hudson case, where a person who is convicted of bank
fraud both can be punished crinmnally and then can be
debarred civilly from participating any nore with
Federal Governnent contracts. | think the words that
were used in the Hudson case were "n6 | onger may have
busi ness doings with an insured bank."

Okay, that has to be, | think, the spending
power. The Governnent can decide with whomit wants to
do business. |If it's dealing with an insured bank, then
It can inpose that civil consequence. And it can do
it -- 1 don't want to use the word "independently" of.
They may do it by reason of the crimnal conviction, but
there is an i ndependent power to do it.

That power doesn't exist here, and so it
woul d have to be --

CHI EF JUSTI CE ROBERTS: They say -- they say
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it exists by virtue of the enumerated power to regul ate
the mlitary forces.

MS. FUENTES: Well, | don't think it does.
Perhaps | don't understand the --

CHI EF JUSTI CE ROBERTS: Well, I'mtrying to
see why you're saying the enunerated power under the
Spendi ng Cl ause allows themto take this subsequent
action, but the enunerated power under the Mlitary
Cl ause does not.

MS. FUENTES: Well, because the -- |I'm
sorry.

CH EF JUSTI CE ROBERTS: | woul d have t hought
that if you' re arguing under the Necessary and Proper
Cl ause, that you need an enunerated ﬁomer that the
Necessary and Proper Clause is going to serve.

But | don't see how it nmamkes a difference
whi ch enunmer ated power you're tal king about.

MS5. FUENTES: | think it all -- 1 think it
does turn on the nature of the power. | mean, could you
use the mlitary power to say you, M. Bank Fraud
Client, cannot contract with the Governnent any nore?
No.

CHI EF JUSTI CE ROBERTS: | get to ask the
questions. You don't.

(Laughter.)
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MS. FUENTES: Sorry. You are so correct on
that. | apol ogi ze.

JUSTI CE BREYER: No, but it's the
mlitary -- look, it's the mlitary that they are
nostly -- that they're relying on.

MS. FUENTES: Yes. And it --

JUSTI CE BREYER: So they say -- | nean, the
famous statenment -- | looked it up -- "Let the end be
legitimate, let it be within the scope of the
Constitution, and all nmeans which are appropriate and
not forbidden are -- fall within the Necessary and
Proper Cl ause.”

Al right? The end is to protect the
communities fromthose individuals iﬁ respect to those
matters that they becane dangerous with when they were
in the mlitary; okay? That's the end.

And is the nmeans appropriate? They say yes.
They say, after all, the neans here is, notify them when
we're -- you're noving around. And therefore, is it
f or bi dden?

Well, we're not supposed to consider that
part, but -- so leave that out. But the -- the others,
they say is okay. So that's the basic.

Do you think maybe we should send this back
tothe -- tothe Fifth Circuit? The Governnent suggests

45

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

t hat --

MS. FUENTES: Well --

JUSTI CE BREYER: -- because they didn't get
It right in respect to what the previous statutes
require.

What about all that?

MS. FUENTES: Well, the Fifth Circuit did
get it right with respect to the previous statute. And
the reason that the Governnment wants to send it back is
because they say that the Fifth Circuit relied on the
fact that M. Kebodeaux was unconditionally rel eased.
And as a matter of fact, he was unconditionally
rel eased. But they equate unconditional release with
rel ease free froma registration reqdirenent.

We have gone over that in great length in
our brief. The Governnment is sinply wong about that,
for the reasons that we state in our brief. And I can
go into those, if you want, if you'd |like.

JUSTI CE BREYER: | just want to know what to
do if I end up thinking they are right.

MS. FUENTES: Yes. They are --

JUSTI CE BREYER: \What's your reconmmendati on
there on that assunption? |[|'mnot saying | would, but
' mjust saying on that assunption.

MS. FUENTES: | -- | guess it depends on
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whi ch assunption. The Fifth Circuit would not have
changed its opinion in this case because M. Kebodeaux,
as a matter of fact, whether the Government agrees or
not, was not released on condition that he conply with
sex offender registration requirenents.

You can see the difference between
M . Kebodeaux's release and the rel ease of a person who
is rel eased on conditions that he conply with
requi rements, and that is in 35 --

JUSTI CE SOTOVAYOR:  Your argunment is he was
rel eased on condition of State registration. |Isn't your
argument dependent only on that there was no Federal
regi stration requirenent?

MS. FUENTES: No. It is\dependent on
whet her that rel ease was conditioned on his
registration, and it wasn't. Today, when a person is
rel eased from custody on supervised release, it is a
condition of that release under 3583 that he conply with
sex offender registration requirenents. Wat happens if
he doesn't conply?

He can go back to prison on the origina

convi ction, because he was rel eased on condition that he

conply with Federal sex offender requirenents. |t just
goes to -- to the judge. |It's by preponderance of the
evi dence.
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That is not what happened here.

M . Kebodeaux was rel eased, not on any conditions. Now,
the State may have inposed an i ndependent obligation to
regi ster, but that was not a condition of his rel ease.
And so it is not the case, as a matter of fact, that he
was rel eased on condition.

JUSTI CE SOTOVAYOR: The bottomline is you
don't think the Wetterling Act applied to him [Is that
your point?

MS. FUENTES: |'msorry?

JUSTI CE SOTOVAYOR: The Wetterling
Act didn't apply to him is that --

MS5. FUENTES: No. | don't think the
Wetterling Act applied to him \

JUSTI CE SOTOVAYOR: At all?

MS. FUENTES: Correct. But even if it did,
it was -- it's far renoved froma registration
requirement. It is a penalty, not a registration
requi rement.

The State inposed a registration
requirement. Wetterling did not.

And if you'd just read -- and | think that's

what the Fifth Circuit did. They just read the statute,

14072(1)(3) and (i)(4). It doesn't say a person who is
required to register will follow -- will suffer the
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foll owing punishment. |t says a person described in
4042(d), a person who's been into a court-martial.

If you look at the rest of 14072 and parts
of 14071, there are provisions that say such and such
person shall register. That is a registration
requi renment.

JUSTICE KAGAN: | -- | guess what |'m not
under st andi ng, Ms. Fuentes, is -- | understand the
di fference between a requirenent of registration and a
penalty for failing to register, but it's alittle bit
cutting -- slicing the bal oney thin.

And if you think that he was in any event
whi l e he was undergoi ng his sentence subject to a
penalty, it's a pretty m nor exercisé of Federal power,
isn't it, to say that, instead of nmaking you just
subject to a penalty for doing something, we're going to
tell you, you have to do it?

MS. FUENTES: | guess | don't. And the
reason is it's not the degree of power exerted, it's
whet her the power exists. And once M. Kebodeaux
conpl eted his Federal sentence, the mlitary power,
which permtted himto be prosecuted and puni shed, had
expi red.

And so in sonme ways it's like there's
Federal enclave jurisdiction on this side of the street
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where the base exists, where the Navy yard exists, and

t hi ngs that happened here can be punished by the Federal
Governnent, but just across the street the exact sane

t hi ngs can occur and the Federal Government cannot

puni sh it.

So | think it is very careful to draw t hose
fine lines, and | think it is essential when discussing
i ssues of the enunerated powers, because they are
limted.

| don't mean to nove on fast. | did want to
mention -- | know ny tine is alnost up -- that we have
of fered an alternative ground for deciding the
constitutional questions here: The effective date
argunent. | know we didn't raise it\in the Fifth
Circuit, but this Court has the authority to consider
it, and we have put into our brief all the reasons that
M . Kebodeaux is not covered by SORNA to begin wth.

In the Sixth, Ninth and Third Circuits, he
coul d not be prosecuted under SORNA, and so that is an
alternative basis that | think the Court can decide this
case on.

And if there are no other questions, | wll
cede the rest of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Dreeben, you have three m nutes
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remai ni ng.
REBUTTAL ARGUMENT OF M CHAEL R. DREEBEN
ON BEHALF OF THE PETI TI ONER

MR. DREEBEN: Thank you, M. Chief Justice.

As | understand Respondent's argunment,
Respondent concedes that he could have been put under a
lifetime requirement to register with State authorities
and puni shed federally if he did not, if only that
requi rement had been inposed on himeither at the tine
of sentencing or in a parallel civil proceeding that
occurred while he was in the nmlitary.

This case, therefore, reduces to a question
of timng. The essential argunent that Respondent is
maki ng is that Congress had its -- héd its authority
expire because it didn't exercise it. There's sonme sort
of notion that Congress nust speak now or forever hold
Its peace.

JUSTI CE SCALI A: But that's not unusual .
When you're released fromthe mlitary, for exanple,
you're no | onger subject to -- to Congress's
jurisdiction over the mlitary. That's a matter of
timng too, isn't it?

MR. DREEBEN. Well, that's just wong,
Justice Scalia, because this Court made clear in United
States ex rel Toth v. Quarles that if an individual has
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left the mlitary but hasn't been prosecuted, they can't
be court-martial ed, but they can be prosecuted in an
Article Il clause.

JUSTI CE SCALI A: Not for sonething that
they've done after they left the mlitary. That's a
question of timng. Had they left the mlitary when
they commtted this crime? If so, they can't be
prosecut ed under -- under that power of the Federal
Gover nnent .

MR. DREEBEN:. But sex offender registration
is a consequence of the mlitary crime. That was
commtted while they were in the mlitary. |It's a civil
remedy that may, consistent with other constitutional
provi si ons, be inposed retroactively:

And this case conmes down not to whether any
member of the Court agrees with the Ex Post Facto
Doctrine analysis in Smth v. Doe or whether there m ght
be due process or other concerns out there, it cones
down to whether Congress has Article | authority to
say --

CHI EF JUSTI CE ROBERTS: And that's not
limted. You've |limted it to sex offenses, but the --
Congress could say it's inportant to us that people who
serve in the mlitary behave correctly even after
they're released. So it is a Federal offense to do
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anything that violates State |law for the rest of their
lives, and your argunment would say, well, that's part of
their authority to regulate the mlitary and so it's
okay.

MR. DREEBEN: Let nme nake two points about
that, M. Chief Justice. First of all, a standard
condition of Federal supervised release is that the
i ndi vidual shall not violate any Federal, State or |ocal
| aw, and for many sex offenders, supervised release runs
for life.

JUSTI CE SCALI A: That's part of his
sentence. That's part of the punishnent inposed. You
assert that this is not part of the punishnment inposed.

MR. DREEBEN: | don't seé any rel evance that
has to Article | authority; it has rel evance to other
constitutional provisions.

So, insofar as supervised rel ease does
contenplate this | ongstandi ng, continuous jurisdiction,
that's a feature of Federal |aw that the Court ought to
keep in mnd in the way that it wites this opinion.

But second, if Congress passed such a | aw,
It's not that it has carte blanche to do that, it's just
that there's no per se rule that says it can't. The
Court would --

CHI EF JUSTI CE ROBERTS: So your answer to ny
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gquestion is yes, Congress can do that. It can say
anyone in the mlitary is subject for the rest of their
life to Federal jurisdiction. Whatever is a State |aw
crime is a Federal crine.

MR. DREEBEN: M. Chief Justice, |I'm not
going to say no to that question, because | don't want
to foreclose options that Congress may decide it's
appropriate to pass, but the Court --

JUSTI CE SCALIA: Right. Wo knows what
they' Il do, right?

MR. DREEBEN: But the Court does not have to
agree that that is constitutional -- may | conplete ny
sent ence?

CH EF JUSTI CE ROBERTS: éure.

MR. DREEBEN. -- in order to uphold this
narrowmy focused, tailored |aw that | ooks at a specific
crime and inposes a specific requirenent that's directly
tied to the nature of that crine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel,
counsel

The case is submtted.

(Wher eupon, at 11:14 a.m, the case in the

above-entitled matter was submtted.)
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