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PROCEEDI NGS
(11: 04 a.m)

CH EF JUSTI CE ROBERTS: W w Il hear
argunment next in Case 12-414, Burt v. Titlow.

M. Bursch.

ORAL ARGUMENT OF JOHN J. BURSCH
ON BEHALF OF THE PETI TI ONER

MR. BURSCH. Thank you, M. Chief Justice,
and may it please the Court:

No court has ever held that AEDPA and
Strickland can be satisfied by presunption based on a
silent record. Yet that is precisely the approach the
Sixth Crcuit adopted in granting habeas relief here.

The record doesn't say how attorney Toca
i nvestigated or what advice attorney Toca gave, but
based on that record silence, the Sixth Grcuit assuned
Toca was ineffective. And under AEDPA and Stri ckl and,
the presunptions run the opposite way.

Now, if there's one thing that the Court
takes away fromthe oral argunent this norning, | hope
that it's -- it's this: How upside down the Sixth
Crcuit's analysis is when it says, on page 19A of the
petition appendi x, that Toca was deficient because the
record contains no evidence that he advised Titl ow about

el enents, evidence, or sentencing exposure.
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The correct question is whether the record
contai ns evidence that Toca did not do those things.
And that record silence is dispositive in favor of the
State on habeas review.

Now, if we could pull the curtain back and
see what really happened here, it nmay be the case that
Toca gave the proper advice, that he advised Titlow
about all the perils of going to trial, and that Titl ow
continued to maintain her innocence.

Under Strickland, we're supposed to presune
that Toca did exactly that, especially when it's
Titlow s burden to satisfy the burden of proof, and she
failed to do that.

So l'd like to begin with our first issue,
whi ch is AEDPA deference and t he perfornmance prong of
Strickl and.

JUSTI CE G NSBURG May | just ask a question
about what you just said? The record does show that
Toca cane into the case very late in the day, and he
asked to have a postponenent because he said, | have to
get up to speed. | don't know anything about this case.

So Toca, hinmself, is saying, |'mnot
acquainted with the case -- with the case.

MR BURSCH  Well, | don't think he's --

he's saying that, Justice G nsburg. He's saying |I'm not
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prepared for trial yet, but he says, |I've got a |ot of
materials here. He goes through a very sophisticated
sentencing analysis with the -- the sentencing court in
this plea wthdrawal hearing.

If you understand M chi gan sentencing, if
you' ve got a manslaughter charge, there's a grid. And
there's all kinds of different boxes that this could
have fit into, and he would have had to have anal yzed
the evidence in order to determne that the two to five
range was appropriate for a mansl aughter conviction and
to be able to then negotiate with the prosecutor about
whet her that was or was not appropriate.

And so we know that -- that Toca did a | ot
of work.

JUSTICE ALITO Was -- was the sentence that
was ultimately inposed after the trial for the
second- degree murder conviction within the guidelines --
wi thin the M chigan guidelines?

MR BURSCH. Yes, it was.

JUSTICE ALITQO What -- do you know what
those gui delines were?

MR BURSCH: | don't recall, but it's
somet hing on the range of 15 to 20 years. And when
we're tal king about guidelines, it's inportant for the

Court to understand the difference between what the
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guidelines called for, for nmanslaughter, and what was in
the pl ea agreenent because M chigan's got this

i ndeterm nate sentenci ng system where you' ve got a
range for the | ower end.

And so the plea deal was 7 to 15 years on
the lower end. And a mansl aughter conviction -- that
is, if they had gone to trial and |lost for manslaughter,
the lower end was 2 years to 5 years.

And so it was entirely reasonable, from an
obj ective perspective, for an attorney, looking at this
record, at the time the plea was wthdrawn, to say, yes,
if you want to maintain your innocence, the nost |ikely
bad result at trial is nost likely better than the plea
deal that you already have.

Sure, there's a risk that sonething worse
coul d happen, but this Court has said in Strickland and
Lafl er and ot her places that bad predictions are not
defici ent perfornmance.

And so, really, when you get down to it,
it'"'s really a problemw th both the advice being

reasonabl e, but also the failure to carry the burden of

proof. It's just the case that Titlow has not cone
forward to denonstrate, as he was required to do -- she
was required to do, on the record, what Titlow -- or

what Toca did to investigate and what advice Toca
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actually gave to Titl ow

JUSTI CE KENNEDY: When we're aski ng whet her
t he advi ce was reasonable, what force do we give to the
proposition that a well-counsell ed defendant was now
insisting that he wanted to change his plea? And there
was only three days. How do we factor that in? If --
if we ook at the gist of what the counsel did --

MR BURSCH Right. | think that's an
i mportant factor.

JUSTI CE KENNEDY: ~-- it may lead us to one
answer. But if we know that a previously
wel | - counsel | ed def endant had now changed his m nd and
wanted to wi thdraw, how do we factor that in?

MR. BURSCH | think that's a significant
factor because, as you point out, before the ink was
even dry on the plea agreenent, Titlow was already in
prison saying, |I'minnocent, maybe | shoul d be
withdrawing this plea, setting in notion a chain of
events that resulted in her firing the first attorney
and then hiring a second attorney.

And | don't think that the court of
appeals -- the Mchigan Court of Appeals, articul ated
any kind of a -- a per se rule about that -- you know,
certainly, we all understand that the ethical obligation

of the lawer is that, if your client insists that they
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want to maintain their innocence, you have to allow t hem
to do that.

But what the court of appeals did, at pages
100 to 101A of the petition appendix, it |ooked at that,
but it also | ooked at the other evidence. It |ooked at
the Strickland presunption that Toca did his job. And
then it says, at the very conclusion of that sentence,
based on all the proofs and argunents presented, Titl ow
failed to satisfy her burden. This instance is one part
of that.

JUSTICE ALITO Could you -- could you
explain the procedural situation before the M chigan
Court of Appeals? There was a notion by the Respondent
for aremand to the trial court to create a record; is
that -- that correct --

MR. BURSCH: That's correct.

JUSTICE ALITO -- on the issue of
i neffective assistance of counsel ?

And so the -- the question that the court of
appeal s had to deci de was whether the naterials that
were submtted by the Respondent were sufficient to
justify the hearing.

MR. BURSCH. That's correct.

JUSTICE ALITO And the court of appeals, |

gather, said they're not sufficient and cited, anobng
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other things or principally, the fact that the
Respondent had cl ai ned i nnocence, and that was the
reason for the -- the change of attorney.

So the issue really wasn't -- that was
before themwas really not entitlenment to relief, but in
the course of deciding whether there should be a renmand,
they necessarily got to the issue of whether there was
an entitlement to relief.

Is that -- is that correct? O do I not
under st and?

MR. BURSCH. Just to be clear about M chigan
procedure, the defendant has an opportunity to ask for
what's called a Gnther hearing in Mchigan, and that's
an evidentiary hearing to develop a record for an
i neffective assistance claim

Titlow did not ask for that hearing in the
trial court. She did ask for it in the -- the M chigan
Court of Appeals. But under the M chigan court rules --
this is 7.211(C(1)(a)(2) -- she was required to nmake a
proffer to justify that hearing on this notion to
remand.

And so the court of appeals, before it
issued its merits opinion, issues a one-sentence order
that says, the notion to remand is deni ed because you

have not proffered enough evidence to denonstrate that a
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hearing i s warranted.

And that nmakes sense because the only
proffer was the polygraph, Lustig affidavit, and the
Pierson affidavit. You know, it would be entirely
appropriate -- this often happens -- that Titl ow herself
woul d have submitted an affidavit saying, this is what
Titlow knew -- or I'msorry, this is what Toca knew,
this is what Toca advised, and | relied on that.

O as sonetinmes is even the case, that the
previ ous defense counsel is willing to submt the
affidavit that says, this is what | knew, this is the
advice that | gave. None of that was there. And so
that's why you have this denial of the notion.

So now, in the context of that record and,
Justice Kennedy, the claimof innocence and this whole
thing being set in notion by that claimof innocence, it
was quite easy for the Mchigan Court of Appeals to say
that, on the proofs presented and in |ight of the
Strickland presunption, there was nothing objectively
unreasonabl e about allowing Titlowto recall her plea.

JUSTI CE KAGAN: I n just thinking about that
M chi gan Court of Appeals decision, there is one sort of
troubling line init to nme. It says, "Wen a defendant
proclains his innocence, it is not objectively

unr easonabl e to recommend that the defendant refrain
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frompleading guilty no matter how good the deal nay
appear."

And one way to read this is it's a kind of
categorical rule, which says that, when the defendant
says he is innocent, basically your obligations to
properly advise himabout a plea, go away. Now, |
understand you not to read it that way.

MR. BURSCH  Correct.

JUSTI CE KAGAN. So could you tell nme a
little bit about what you think of that question and why
you read the sentence the way you read the sentence?

MR, BURSCH. Yes. | think it would be very
difficult to defend the opinion if that was the only
sentence of anal ysis because we do not agree that a
sinmpl e claimof innocence by your client relieves the
attorney of any responsibility to do anything. That's
not what happened here.

Four sentences before the sentence you just
read on page 101A, the court of appeals tal ks about the
Strickland presunption that the attorney is doing his or
her job. Two sentences after that sentence you just
read, on page 102A, the M chigan Court of Appeals
specifically says, "On the proofs and argunents offered
by defendant, there is no ineffective assistance here."

And so that was part of a larger discussion
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about attorneys who do their job when their clients are
claimng innocence. And you have to put all that
t oget her.

And | think it's significant, also, that the
M chi gan Court of Appeals was giving Titlow the benefit
of the doubt here because, on page 100A, just one page
earlier, it assunes Titlow s position, that is that Toca
actually gave the advice to withdraw the plea. W don't
even know that because we don't have credible evidence
in this record.

W don't have an affidavit fromTitlow W
don't have an affidavit from Toca that indicates that
Toca ever gave that advice. Again, if you could draw
the curtain back, it may very well have been, as we
assunme under Strickland, that he totally and conpletely
advi sed about all the risks of trial before the plea was
wi t hdr awn.

JUSTI CE BREYER Can you clarify sonet hing
for me about habeas corpus | aw?

MR, BURSCH: Yes.

JUSTICE BREYER | -- | have to inmagine
facts, so let's take it as a hypothetical. The US. --
the district attorney says, this | awer was adequate,
and really, two factors nake that obvious. The first

factor is that the client said that she was innocent,
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and taking that into account with the other things, that
could have justified, adequately, his w thdrawal of the
pl ea and not convincing her not to.

Second, the sentence that the district
attorney wanted to give was nore than a year greater
than the guidelines for mansl aughter, and that could
have justified it.

Now, it wites -- the court then wites in
its opinion only the second reason and never nentions
the first. Now, we go to habeas, and the habeas court
thinks that second reason is pretty flinsy there. CGCee,
she was exposing herself to nurder, et cetera, it's
pretty flinmsy. The first isn't so bad, but they didn't
rely onit. Ckay.

So now, what is the habeas court supposed to
do? Is -- should the -- should the defendant have gone
back to the State court first? |Is the habeas court
supposed to have its own independent hearing and make up
its own m nd?

How does this work?

MR. BURSCH  That's a delightful question

JUSTICE BREYER |1'mglad. | would love to
have an answer.

MR BURSCH: And | want to start with a

record response to distinguish our case from your
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hypot heti cal and then address the habeas question. Your
hypot heti cal assumed that the State court only nentioned
one of the two reasons, and here, obviously, the court
of appeal s tal ked about innocence. W' ve discussed that
at | ength.

But on page 100A of the opinion, the court
of appeals also notes that the defendant noved to
wi t hdraw her pl ea because the agreed-upon sentence
exceeded the sentencing guidelines range. So they are
bot h here.

But assum ng your hypothetical that we only
had one and not two, the question is really easy under
2254 because, so long as the decision was not a
m sapplication of this Court's clearly established
precedent, there is no violation, even if their
reasoni ng m ght not have been as strong as it could have
been, had they nentioned the other reason.

So next habeas question, does the defendant
get an opportunity to have a Federal habeas hearing to
further devel op the record about what happened? And the
answer is no, because under 2254(e)(1l) and (e)(2), there
is a presunption of correctness about everything that
was found in the State court system

And there is no right to get a Federal

evidentiary record if you have not adequately pursued
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your ability to develop the record in the State court.

And as Justice Alito has already pointed
out, it was Titlows failure, not the State's failure,
to properly proffer evidence to get the G nther hearing.

JUSTICE ALITO What do you nmake of the fact
that -- what do you nmake of the fact that, at the change
of plea hearing, the first attorney didn't nmention the
cl ai m of innocence, only nmentioned the fact that the
sentence was above the guidelines?

MR BURSCH | don't think that's
significant because those two things are not nutually
exclusive. The defendant could believe, in her heart of
hearts, that she's innocent, and at the sane tine, the
attorney could acknow edge that there are facts in the
record already admitted that a reasonable jury could
concl ude that you were guilty of mansl aughter

And so it would not be inconsistent for that
attorney to argue for a | ower guidelines range in the
pl ea, and so there's really nothing inconsistent about
that. But the inportant thing to understand here is
just the failure of the burden of proof. The Sixth
Circuit is upside-down when it reads into the record's
silence ineffective assistance.

JUSTI CE G NSBURG. Wien you say the record

is silence -- silent, | am|looking at the Joint
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Appendi x, page 295, and this is Titlow s statenment. "
woul d have testified against ny...had | not been
persuaded to w thdraw ny pl ea agreenent because an
attorney prom sed ne he would represent ne. He told ne
he could take ny case to trial and win."

So that sounds |ike she was persuaded by
M. Toca to go to trial because she could win. And he
had, at that point, not nade any apprai sal of the case.

MR. BURSCH Well, first, | have to disagree
with the prem se of your question, Justice G nsburg,
because there is no doubt that Toca nmade an apprai sal.
He had -- you know, the quote fromthe plea w thdrawa
hearing is "a lot of materials,” and he made a very
sophi sticated argunent about what the guidelines range
shoul d be, and that range was | ower than the plea
actual ly offered.

But what you need to understand about this
testimony fromTitlow right here, this was a plea for
| eni ency at sentencing. This was not part of the
proffer to the Mchigan Court of Appeals as part of the
notion for remand. Wat -- what Titlow could have done
was submt her own affidavit or the affidavit from Toca
establ i shing whether this was actually true or not.

In addition, you ve got to take the context

of this and juxtapose it against the other things that
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Titlow was saying at this very sane sentenci ng hearing.
And it -- it's remarkable, really, that she says both of
t hese things.

She says she feels sorry for her Aunt Billie
for being this mani pulating and evil person and thanks
God that she did not do what Billie asked her to do.

And she says it was only because of her, Titlow that

the truth came out. So sonehow, it's -- it's still a
claimof innocence, even after trial, even after there
has been a conviction.

If there are no further questions, | wll
reserve the bal ance of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. O Connel | .

ORAL ARGUMENT OF ANN O CONNELL
FOR UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONER

M5. O CONNELL: M. Chief Justice, and may
it please the Court:

There are two primary points that the United
States would like to make. First, when eval uating
Strickland prejudice in the context of a rejected plea
offer, the statenent of a convicted defendant that she
woul d have accepted the plea absent sufficient advice

shoul d be viewed with skepticism and to support a
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finding of causation, the statenent should be judged
based on all the objective circunstances.

Second, when a Federal habeas court finds a
Si xth Amendnent violation in the rejected plea context,
it should not categorically require the governnment to
reoffer a rejected plea deal. That decision should be
left to the sentencing court, and requiring the
government to reoffer a rejected plea deal in a context
like this case where the plea agreenment required the
def endant to do sonething other than plead guilty --
gi ve testinony against her aunt -- it doesn't nake
sense, and the governnment should not be required to nake
the reoffer.

Every defendant who rejects a plea offer and
then is convicted after a trial will have an incentive
and will want to revert back to a plea deal that she
rej ected beforehand. The statenment of a convicted
def endant that she woul d not have wit hdrawn her plea --

JUSTI CE SOTOVAYOR: Counsel , years ago, one
of my coll eagues, not on this bench, but a different
one, said to nme -- you know, there's much to-do about
j udges basing credibility on deneanor. And he said, no
one does that. Wat you base it on is the interna
consi stency and logic of the testinony and howit's

corroborated by circunstances.
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And he said, otherwi se, you just rarely hear
anybody say, story makes sense, nothing -- story doesn't
make sense, the story's not corroborated, but the guy
| ooks like he's telling the truth.

I"mreading all the decisions that you cited
for me and not one, including in this circuit, relies
sinmply on that kind of statenent. Every one of themis
based on conparing the testinony to other factors; to
logic, to evidence, to objectives.

So | don't know what rule it is, what
obj ective evidence neans. Do you nean corroboration the
way you need to prove a nurder? Is that what you want
us to announce?

M5. O CONNELL: | don't -- we're not asking
for any kind of a special rule that there has to
be -- you know, a certain anount of corroborating
evidence in addition to the defendant's statenent. | do
think it is just a general rule that you have to expand
out to all the objective circunstances to evaluate the
credibility of the defendant.

And what the Sixth Crcuit says in this case
is, unlike some circuits, this court does not require
that a defendant nust support his own assertion that he
woul d have accepted the offer with additional objective

evi dence.
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JUSTI CE SOTOVAYOR: It said it, but it
didn't do it.

M5. O CONNELL: Well, to the extent that the
court was saying that the defendant's statenment shoul d
be credited or not credited al one, w thout necessarily
| ooki ng at everything, that's wong. And to the extent
that it -- that it |ooked to other evidence in the
record and to corroborating circunstances, the ones that
it pointed to were too weak, and they were al so very
sel ecti ve.

The court pointed to two things that the
court --

JUSTI CE SOTOVAYOR: Well, counselor, that's
what juries do all the tine, selectivity: That doesn't
nove me. \Wat | want to know is, why do we announce a
rule that, somehow, suggests a limtation that can't
exi st? Meaning what judges |ook to, to determ ne
credibility relies on factors that you can't sumup in
one word?

M5. O CONNELL: Al we're asking the Court
to announce or to clarify on this question is that the
subj ective statement -- or the self-serving statement of
t he defendant in these circunstances shoul d be vi ewed
wi th skepticismand that the Court should | ook --

JUSTI CE SOTOVAYOR: Every court says that.

20
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M5. O CONNELL: Well, to the -- there could
be confusion on what the Sixth Crcuit's rule is.
nmean, there is -- the Sixth Crcuit believed that it was
announcing a rule or that it has a standard --

JUSTI CE BREYER Wl l, are there rules in
this area? | didn't think -- are there rules? | nean,
doesn't every judge, whenever that judge is deciding a
factual matter or the jury, take into account from every
Wi tness, whether that witness is nmaking a pretty
self-serving statement? | nean, that's a factor

And | guess we coul d have sone situations,
sonetinme, in sone place, where a witness got on the
stand and said sonething that was totally in his favor,
but when you heard it, hnm and you knew the case, hmm
he's right. And then that could happen with this kind
of witness, too. It could happen. |I'mnot saying it
very often does, but it could.

So why should we have any special rule for
t hese wi tnesses and not for any other?

M5. O CONNELL: We are not asking for any
kind of a special rule. W are just asking that -- that
the Court clarify, if it addresses the second questi on,
that what the Sixth Crcuit is saying, that you
essentially -- if you interpret it to nean that you

don't have to |l ook out to all the -- the objective
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circunstances to deternmine the credibility of the
def endant, that that's wong.

CHI EF JUSTI CE ROBERTS: Well, you need to
gi ve us sone exanples of things that don't count. |
thought it was in your brief that you had said, |ook,
the fact that it turns out to have been a very bad
deal -- you know, the bargain was one year, and the
sentence after guilty was 20 years, that, | take it, you
say is not a corroborating factor.

M5. O CONNELL: Not in this case. The --
the disparity between the sentence that a person
receives after the plea deal and the sentence that they
received after a trial is going to be present in every
case.

CHI EF JUSTI CE ROBERTS: Right.

M5. O CONNELL: In fact, it has to be for
prejudice. That could be a corroborating circunstance
or sonething to support the defendant's statenent in a
case where, |like sonme of the court of appeals' opinions,
t he defendant was ni sadvi sed on sentenci ng exposure.

The | awyer said, well, you should reject this plea dea
for 15 years because the nmaxi numthat you could get at
trial is 20, and so it's worth the risk.

But this defendant understood conpletely and

said multiple tinmes, on the record, that she understood
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that the -- the potential sentence for a nurder
conviction was a life sentence and that that was back on
the table, if she withdrew the plea offer.

JUSTICE ALITO On the question of this --
of this sentence, what do you think were the -- the
range of reasonabl e sentences that could have been
i mposed in conpliance with our recent decisions?

You have -- you have the sentence that was
offered before the trial, but that was predicated on, A
testinony and, B, not having to go to trial. And then
you have the sentence that was inposed after the trial
when there was no testinony and there was a trial.

So what was the -- what do you think a trial
court could reasonably do in that situation, just split
the difference?

M5. O CONNELL: Well, I think the tria
court has a lot of discretion under the Court's opinion,
but | think what -- what should have happened in this
circunstance is to go back to the sentencing court, not
require the governnment to reoffer this plea deal, which
just sinply can't be -- can't be offered and accepted
anynor e.

In fact, in the record, when you see it
being reoffered, they're saying we're offering

mansl aughter in exchange for her testinony at a trial
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that already happened. It doesn't make sense.

In this case, there -- there should be no
reoffer. W should go based on the conviction after
trial because of that, and perhaps there could be sone
ki nd of a reduction of the sentence within the district
court's discretion to --

JUSTI CE G NSBURG. Wiy -- why -- you nade
the point that this plea bargain could not be carried

out once the nunber one condition, the prosecutor said,

you testify against your aunt, and then we'll give you
this deal. Once the aunt is tried and she doesn't
testify, there's no -- there's no plea bargain

So why isn't that enough to decide this
case? |If you can't tell a prosecutor to renew a bargain
that can't be carried out, then it's becone inpossible.

M5. O CONNELL: Well, | nean, we think
that's right. 1 don't know that it nmakes sense to say
that, because there is no renedy, that the Court
shoul dn't address the first or second questi ons.

I nmean, naybe if the Court thinks that
there's -- there's definitely no renedy and that this
20- to 40-year sentence should remain in place, but --
but, exactly, we don't think that the -- that the
government should be required to reoffer the plea

agreenent in these circunstances.
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JUSTI CE KAGAN. But we're in a position now,
aren't we, where the State court can do exactly that,
can say the circunmstances have changed and -- and so
| eave everythi ng undi st urbed.

M5. O CONNELL: Yes. The problem-- one of
the problens here is that the Sixth Crcuit sort of
took, as a given, that in circunstances like this, that
the -- the original plea offer has to be reoffered. And
what we think the court was saying in Lafler is that
that's one thing that's on the table.

It's not necessarily required in every case.
There coul d be other creative renedies, |ike there could
be a defendant who can no |onger -- who mssed the
opportunity to give the testinony she was supposed to
gi ve, but perhaps she has information on sonebody el se,
and so maybe we could do a renegotiation of the plea.

The Sixth Crcuit, we do not think, should
be just requiring after it finds a Sixth Amendnent
violation that the governnent reoffer a plea agreenent
in circunstances that are different fromthose in
Lafl er.

JUSTI CE SOTOVAYOR: But isn't that -- |
nmean, the court didn't say that the court -- that the
court below -- the Sixth Grcuit didn't say that the

court below had to accept the reoffered plea agreenent.
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It seened inherent in Lafler and Frye that
what the court was saying is that the court below has to
use its judgnent on whether offer -- accepting the plea
is -- is right or giving another renedy is right. Al
of these argunents should be before that court, not
before us, as an absolute rule.

M5. O CONNELL: That's right. And -- and we
sinmply think that the decision whether to require the
government to reoffer it in the first place should al so
be sonething that's left up to the sentencing court --

JUSTI CE SOTOVAYOR: So that's your only
point, which is that that should be an issue for the
court bel ow?

M5. O CONNELL: Yes. So this should all be
left to the discretion -- discretion of the sentencing
court to cone up with an adequate renedy.

JUSTI CE SOTOVAYOR: But sone renedy has to
be offered --

MS. O CONNELL: Wwell --

JUSTI CE SOTOVAYOR: -- if there is a
vi ol ati on.

M5. O CONNELL: The -- the court's opinion
in Lafler, | think, |eaves that question open. It says

that it could be the circunstances that the sentencing

judge determnes that the nost fair result is to | eave
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the conviction and the sentence in place, but the
sentencing court has that discretion.

Thank you.

CH EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. Newman?

ORAL ARGUMENT OF VALERI E R NEWAN
ON BEHALF OF THE RESPONDENT

M5. NEWWMAN. M. Chief Justice, and may it
pl ease the Court:

There is no question that the M chigan Court
of Appeals erred and created an end-run around
Strickland in finding the professed -- that if a
def endant professes innocence, that there's no need to
| ook any further to say that defense counsel provided
effecti ve assistance.

There is also --

JUSTI CE SOTOVAYOR: | agree with you -- |
agree with you and so does your adversary, but he says
there is nothing in this record to show what research
was done or not done.

The fact that the prior counsel's record
wasn't reviewed doesn't say that he didn't talk to the
prosecutor, doesn't say that he didn't | ook into other
record evidence, any of the discovery that had been

filed with the court, or any of the other circunstances
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that could have inforned hi madequately.

M5. NEWWMAN:. That is partially true, Justice
Sot omayor. The record does show that, at every turn,
when M. Toca stepped into the courtroom he asked for
nore tinme and indicated he wasn't ready. The record

does show that, as soon as the plea was w thdrawn,

M. Toca said, | need nore tine. |I'mnot ready to go to
trial. And in all fairness, ny -- ny client deserves to
have a fair trial. [|'mnot ready.

He's not ready to go to trial. He doesn't
have a good handl e on what the record is. M brother
counsel makes an argunent that M. Toca nade a very
sophi sticated sentencing anal ysis and, therefore, had a
grasp of the record. | would disagree with that
interpretation of the record.

M. Toca cane in and said that the
gui delines were two to five on the m ni rum sentence.
The prosecutor said, | don't know what the guidelines
are, and | don't care. There's -- we don't even know if
his recitation of what the guidelines range was, was
accurate, so there is nothing on this record to show
that M. Toca even knew anyt hi ng about the --

JUSTI CE SOTOVAYOR: Wl l, that's --

JUSTICE ALITO Are you arguing that he --

he needed to be -- he needed to have enough material and
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to have famliarized hinself enough with everything

that's relevant to the case to be able to go to trial

bef ore he could nove to have the -- the previous plea

wi t hdr awn?

that far.

M5. NEWMAN:  No, ny argunent does not go
What |'m arguing --

JUSTICE ALITO Al right. Wll, then

don't understand what the argunent was.

M5. NEWVAN: The argunent is that defense

counsel has a duty to investigate, that the defense

attorney has a duty to be able to informthe client of

the risks of either accepting a plea, withdrawi ng a

pl ea, whatever the case. |In this case, it's wthdraw ng

a plea that has already been accepted by the court.

This is a very significant step in this matter.

but you --

JUSTI CE SCALIA: Well, that's true, but --

you have the duty, or -- or counsel for the

def endant has the duty to show that counsel did not do

that. It's -- it seens to ne you are putting the burden
on the other side to -- to prove that the -- that
counsel knew all this. And that's not the way -- that's

not the way the gane is played.

M5. NEWWAN: | agree with that,

Justice Scalia, and we are not putting the burden on the

ot her si de.

There is -- | will refer the Court to the
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Pierson affidavit, which is in the Joint Appendix at
page 298. That affidavit, in particular, paragraphs 6,
7, and 8, indicates that, in an arbitration hearing,
when Ms. Titlowtestified and M. Ot or deputy --
Sheriff's Deputy Ot testified -- in arbitration
hearings, w tnesses are put under oath, and the
affidavit is a sworn affidavit froman attorney.

So it is a notarized affidavit from-- about
testimony that was taken under oath, that indicates that
M. Toca approached Ms. Titlow while she was in jail,
whil e she was represented by counsel, that the approach
was, you should reject the plea and not testify agai nst
your aunt. That's the evidence that we have in the
record, and that is not just Ms. Titlow "

JUSTI CE KENNEDY: But just -- just to be
clear, isn't that after Titl ow had asked for an attorney
because Titlow had talked with the jailer, who
encouraged Titlow to plead innocent? So -- so you have
to include that preface to this statenent, or it's quite
i nconpl et e.

M5. NEWVAN:  Justice Kennedy --

JUSTI CE KENNEDY: O correct nme if that's
wr ong.

M5. NEWWAN: | would say that's wong, and

that's where the court of appeals is wong again and why
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the State court's findings are entitled to no deference
because the state court took that affidavit fromWIIiam
Pi erson and turned the words on its head.

The affidavit does not state that Vonlee
Titl ow approached the sheriff's deputy and asked for a
new attorney. The affidavit states that the sheriff's
deputy approached her. He told her she should consult
with his attorney because his attorney was really good
and his attorney would be able to help her.

And so it's the sheriff's deputy,
unequi vocal ly, fromthis affidavit, because it's the
only place that this evidence cones from it's the
sheriff's deputy -- I'msorry. Wre you looking -- it's
on page 298 of the Joint Appendix in WItiam Pierson's
affidavit.

It's the sheriff's deputy that sets
everything in notion about innocence. And why does he
do that? Because he's in the courtroomwhen the plea is
entered. And what is part of the plea? Part of the
plea is that Vonlee Titl ow passed a polygraph. WlIl, to
a |l ayperson what does that nmean? You pass a pol ygraph,
you are innocent, you didn't do the crine.

Vll, in this case, that's not the situation
at all. The passing of the polygraph cenented her guilt

in participating in this crime. But what the -- what
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she passed in the pol ygraph was that she was an ai der
and abettor, so it was her aunt who took the pillow and
snot hered her uncle, not Ms. Titlow, but she was
present. She participated. She accepted noney after
the crine.

So everything that happened in the M chigan
Court of Appeals took the actual facts and turned them
on its head, which is why the factual findings are not
entitled to deference.

JUSTICE ALITO Isn't it -- is it
unreasonable to read the Pierson affidavit -- and -- and
you submtted that; isn't that correct?

M5. NEWVAN: Correct.

JUSTICE ALITGO Al right. Yo read it to
nmean that there were di scussions between Deputy Ot and
Titlow, and Titlow said she wasn't guilty? Ot said,
well, if you are not guilty, you shouldn't plead guilty.
I will refer you to an attorney. |If you want ne to,
coul d ask sonmebody to cone and talk to ne.

That seens to be a direct quote from-- from
Titlow Isn't that -- soisn't it reasonable to read it
that way?

MS. NEWVAN: Justice Alito, that's one --
part of what you said, | would agree with, that the --

it does state in the affidavit, certainly, that he had
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an attorney that was really good and coul d ask sonebody
to cone talk to ne. But the rest of the statenments, |
woul d argue, are -- are inferences and not facts, and we
have facts in the affidavit.

JUSTICE BREYER. So the point is that there

has to be sone evidence. You -- you are saying that the
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court was wong when they said your client said she
wasn't guilty.

Now, this affidavit doesn't show that. |
nmean, paragraph 6 doesn't say who spoke first, but
common sense suggests that the deputy sheriff wouldn't
have made that statenent, unless she spoke first. |
nmean, does he go around saying to everybody, just
generally, oh -- you know, if you are not guilty, you
shoul dn't plead guilty.

I nmean, it says they had di scussions, and
during discussions, he told her she shouldn't plead
guilty if she wasn't guilty.

M5. NEWWMAN: It also -- it also says, with
all due respect, that --

JUSTI CE BREYER  Were?

M5. NEWVAN:. -- the deputy approached her.

JUSTI CE BREYER: Were -- approached her --

M5. NEWVAN:  Ri ght.

JUSTI CE BREYER: -- and had di scussions with
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her. It doesn't say why he approached her. | nean, |
just don't think people normally do that, they go to
every person in jail and say, you know, if you are not
guilty, you shouldn't plead guilty.

| nmean, sonebody m ght, but something
triggered that advice, and the affidavit doesn't tell ne
what triggered that advice. So | could infer that what
triggered the advice was her statenment she was not
guilty, or | could infer this is an unusual situation
where, for sonme reason unknown, he brought it up.
don't know, from reading paragraph 6.

M5. NEWVAN:  And Justice Breyer --

JUSTI CE BREYER  So whose burden is it?

M5. NEWVAN:  Justice Breyer,*l would argue
that it's -- it's an inference that doesn't matter.
It's an --

JUSTI CE BREYER  Ckay.

M5. NEWWAN: -- in this case.

JUSTICE BREYER It doesn't matter. Wy

doesn't it matter? Because if she went, he -- she
said -- you know, I'mnot really guilty, he said, well
you shouldn't plead guilty, she said -- but | have a

| awyer that will get rid of your guilty plea. If it
went sonmething like that, and then we assune the | awer

was told about this -- it doesn't say, but that's a
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reasonabl e assunpti on.

And then the court opinion of Mchigan seens

to make sense that that was a reason -- that was one of
t he reasons that nmade his conduct in -- in wthdraw ng
the plea or -- you know, not strongly advising her

against it. That was one reason why that wasn't an
i nadequat e assi stance of counsel.

Now, where have | made ny mistake in this
chai n?

M5. NEWWVAN:  Well, in paragraph 8 of WIlliam
Pierson's affidavit on page 298, it indicates that it
was Frederick Toca who encouraged her to reject a plea
agreenent to testify against the aunt. So, again, we
have the attorney, who is not Ms. Titlow, who is saying,
| want to withdraw ny plea. It's the attorney who is
saying to her and encouraging her to reject the plea.

JUSTI CE SOTOVAYOR: Ms. Newran -- you know,
Il -- I'"'m-- this may be the first case that | have been
involved in as a judge -- and there m ght be others, but
nmysel f, personally -- where, in a situation like this,
the defendant has not put in an affidavit to explain
what happened.

There is sone force to your adversary's
argunment that there's a really sparse record here, and

AEDPA deference requires the burden on you. You can't
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deny that. | guess -- | don't know if you were
responsi bl e, but what other circunstances that would
occasi on a defendant not saying, this is what | was
tol d?

M5. NEWMAN: | was not the attorney. | cane
into the case at this level, so | did not do any of the
litigation below. However, there are -- there is record
evi dence to support, not -- there is record evidence
that supports the claimand maybe was a strategic
deci sion by the attorney not to submt other affidavits
because the attorney was sinply looking for a hearing to
expand the record. So we have --

JUSTI CE SOTOVAYOR: But they didn't ask for
the hearing in the court below. They onty asked for it
at the court of appeals.

M5. NEWMAN: They -- M chigan -- Mchigan --
the way M chigan works is, within 56 days of getting the
transcripts, you can file in the trial court. |If you --
if you fail to make that 56-day deadline, then your
alternative is to go to the court of appeals and ask for
a remand.

So we don't know when the case got to the
attorney. So | don't think that there's any inference
that can be drawn fromthe fact that, within that very

short time period, there was no notion filed in the
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trial court.

JUSTI CE ALITO Who was the attorney at that
stage? | take it, it wasn't the trial attorney because
the -- a big part of the claimbefore the Mchigan Court
of Appeals was that the trial attorney was al so
i neffective.

M5. NEWWAN: Right. It was --

JUSTICE ALITG Wio was it?

M5. NEWWAN: |t was an appel |l ate attorney,
Li z Jacobs, was the attorney at that stage.

JUSTICE ALITO And she's -- is she with
your office or she's --

M5. NEWVAN: She's not with ny office, no.

JUSTICE ALITG  But she was appoi nted

M5. NEWWMAN: She was -- | don't know if she
was appoi nted or retained, but she's not with nmy office.

JUSTI CE G NSBURG. May | ask you,

Ms. Newran, if you would agree that the Sixth Crcuit
was wong, at least to this extent, is there -- what is
the argunent for directing a prosecutor to nmake a pl ea
of fer that was never previously nade? The offer that
was made is inpossible to carry out now. The offer was
condi tioned on her testinony at her aunt's trial. That
di dn't happen.

So there is no -- there is no plea bargain
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offered. And yet, the court instructs a renewal,
instructs the prosecutor to renew an offer that doesn't
exi st .

M5. NEWVAN:.  Well, Justice G nsburg --
G nsburg, as the Court decided last termin
Lafl er v. Cooper, the point of the renedy is to put the
def endant as cl osely as possible back in the position he
or she would have been in, but for the ineffective
assi st ance.

In Lafler v. Cooper, the Court recognized
that there's going to be situations where circunstances
have changed, and there's going to be circunstances
where that is not possible to -- to do that exactly.

In this case, of course, she'cannot testify
agai nst her aunt because her aunt was acquitted and is
deceased; however --

JUSTI CE G NSBURG. Then how could -- how
could this Court order the prosecutor to renew an offer
that can't be made?

M5. NEWVAN:  Well, it is an offer that can
be made if you renove the condition precedent. So the
offer -- the -- the premise of the offer is a charge
reduction. Fromfirst-degree --

JUSTI CE G NSBURG. But the whole -- what

drove the prosecutor to nake this bargain was he wanted
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the testinony, so how-- how can that -- that's -- |'ve
never seen anything like this, where a court orders a
prosecutor to nake a plea offer that was never nade.

M5. NEWVAN:. Well, again, referring to
Lafl er v. Cooper, the renedy goes -- the Sixth Amendnent
right attaches to the defendant, not to the prosecution,
so the goal here is to renedy, if the Court finds and
agrees that there's a Sixth Amendnent violation, to
renmedy that Sixth Amendnent violation. |[|f there is an
unequal burden to be borne by one -- one side or the
other, it has to be borne by the governnent.

And so, therefore, the way to renedy the
Si xth Amendnent violation, it was a charge reduction, is
to reoffer the mansl aughter plea, which has already been
done in this case, by the way. M client has already
accepted that plea.

And then it's up to the trial court now
whet her or not to accept the plea, reject the plea, or
do sone sort of nodification, which is exactly what the
Sixth Circuit ordered and is exactly what this Court
ordered in -- in Lafler v. Cooper, to allow the trial
court to have the discretion in fashioning a renedy that
both will take care of the Sixth Armendnent violation and
can bal ance the concerns of the prosecution in what's

been lost in that process, but still be able to craft a
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remedy.

JUSTI CE SCALIA: | don't know that it's so
strange to nake the prosecutor -- to make the
prosecution submt an offer that can no | onger be
accepted. | nean, it doesn't seemto ne any nore
strange than to make the prosecution submt an offer
where the situation was at the beginning. You do this,
and I will -- you know, | will prosecute. The quid pro
guo was you avoid the possibility of conviction.

But here, she's already been convicted. She
had a trial -- you know, by 12 fair, inpartial jurors,
and she was guilty. That's -- that's what the jury
found. So it seens to ne just as strange to nmake the
prosecution, now that we know she's guilty, submt --
submit that prior offer.

So, | nean, it seens to ne quite weird, in
any event. So one -- one increnental weirdness is -- is
not so bad.

M5. NEWVAN: Justice Scalia, though, | think
you hit the point on the head. She -- she was al ways
guilty. And as ny brother counsel stated, this case, in
some ways, is very, very simlar to Cooper. You have
comments on the record by Frederick Toca that the
prosecution is -- has nmade comments and -- and they

reference this in the appendi x, they reference a
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newspaper article, the prosecutor tal king about the fact
that this is nothing nore than a mansl aught er case.

This is -- we're charging first-degree
nmurder, but really, it's sort of a -- in sheep's
clothing, it's really just nmanslaughter. And Frederick
Toca is saying on the record, this is just a
mansl| aught er case.

Way should ny client accept an
above- gui del i ne sentence of a seven-year m ni mum and
have to testify against a codefendant. She's going to
go to trial, and the prosecutor's already admtted this
is nothing nore than a mansl aughter case, so she'll be
convi cted of mansl aughter, and she's going to be in a
better position following trial and conviction, just
i ke in Cooper.

There was no question M. Cooper was going
to be convicted. There was no question at all. Defense
counsel gave the sane advice. You can't be convicted of
the charged offense. You're going to be convicted of a
| esser sentence, and follow ng that conviction, you wll
be in a better position for sentencing than you will be
with this plea.

JUSTICE ALITC If that's the case --

M5. NEWWAN: The facts are in all force.

JUSTICE ALITG  Your argunents seened to
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be -- have had a head-on collision. |If this is nothing
but a mansl aughter case, then why was -- what argunent
do you have that Toca was ineffective in saying, let's
go to trial. So if you' re convicted of mansl aughter

W thout the plea, you'll get your guidelines sentence on
t he mansl aught er case?

M5. NEWVAN: Because it's for the same
reason in Cooper. He was absolutely wong, and he was
not aware of the evidence that had been marshall ed
against Ms. Titlow, including their own confessions.

JUSTICE ALITO Well, that's not a
mansl aughter case. | thought you were just saying it's
a mansl aughter case.

M5. NEWWAN: |'msaying that his
representations on the record are simlar to the
representations nade by M. Cooper's attorney on the
record. That you would -- in response to Justice --

JUSTI CE G NSBURG. But the charge was --
that she was convicted of second-degree murder, right?

M5. NEWVAN:  She was convicted of
second-degree murder. And in this case -- in Cooper,

t he defense attorney never filed a notion to quash. So
he never challenged the efficient -- the | egal
sufficiency of the evidence.

In this case, attorney nunber one,
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M. Lustig, did file a notion to quash. She tested the
sufficiency, the legal sufficiency of the prosecution's
case for first-degree nurder

JUSTICE ALITO You have ny head --

M5. NEWMAN:. So there's no question --

JUSTI CE ALITO You have ny head spinning.
| thought you were nmaking the argument that there's
not hi ng unfair about requiring acceptance of -- about
the inmposition of a mansl aughter sentence because this
was a mansl aughter case. | thought you were making that
ar gunent .

M5. NEWMAN:  |'m not nmeking that --

JUSTI CE ALI TO Did I m sunderstand that?

M5. NEWWAN: |'m not nmking that argunent.
JUSTI CE BREYER: | thought you were -- there
is a reason that they spoke about, which was, well, she

said she was innocent. Now, as to that one, what they
wote is the record discloses that the second attorney's
advice was set in notion by defendant's statement to the
sheriff's deputy that he did not cormit the offense.

Now, you say that's just contrary to fact as
you point to the affidavit. And the affidavit | read,
think it's alittle -- rather anbiguous in that respect,
and | can overturn that, or a Federal court can, only if

this factual statement | just read you is clearly wong,
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clearly. So | have a tough tine saying it's clearly.

And | know t hey overstated because they said
automatically, in this case -- well, that may be an
overstatenment. You have to read it in light of that
sentence. But then you' re nmaking a second argunent, |
take it, if this is right. Your second argunent is,
anyway, he was inconpetent for a conpletely different
reason.

He didn't read the record. And if he'd read
it, he never would have made the statenent that this is
just a mansl aughter case. He would have seen that, if
she withdrew her guilty plea, she'd be tried for nurder,
and then she'd get a really | ong sentence.

So that's an ineffective asststance of
counsel. Now, what does the Court in M chigan say about
that? Nothing. Nothing. So now, | wonder. Maybe
nobody nmade that argument to them or maybe they nade
it, and they rejected it sub silentio. That's why I
asked my first question. Gkay? So -- and you heard the
response.

Even if they had heard that argunent and
they said nothing about it, they don't have to -- they
don't have to nention every argunent made. |f they just
deny, we assune they deny it, and what we do is see

whet her they were within their rights to deny it.
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That's how we are supposed to ook at it, does it
clearly violate Suprenme Court law to deny it?

And there is going to be a factual part of
that and a legal part. Al right. How do we deal with
t hat ?

M5. NEWVAN. Well, 2254 gives -- has
separate provisions for the | egal aspect of that.

JUSTI CE BREYER: First of all, did anybody
make the argunment as clearly as you have made it? | saw
what it was, | think. So that's -- did anybody meke
that argunent to the M chigan court?

M5. NEWVAN:  Not that |I'm aware of.

JUSTI CE BREYER No. Ckay. Well, that's
the end of that, isn't it? Wat you arercomng for is
you have to proceed by asking for reopening in the
M chigan court and see if they say it's too late. And
then -- you know, et cetera, they're all spelled out in
this opinion, which | can't renmenber, Cullen or
Pi nhol ster or sonething, and this isn't an argunent for
us now.

M5. NEWWAN: It's just a factual argunent
trying to respond to the Court's questions about what
happened in this case and about what is contained in the
record and what M. Toca did say on the record.

CH EF JUSTI CE ROBERTS: I[f | could nove

45

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

beyond the particular facts to some of the broader
points that the Solicitor General has raised? If you
don't have the requirenent of at |east somne

corroboration, then all you have in every case is a

conpletely self-serving assertion, | wouldn't have pled
guilty -- you know, if | had known this or | had known
t hat .

And everybody will raise that argunent.
Everybody rai ses ineffective assistance of counse
anyway, and they will just add onto it this plea
assertion. | mean, shouldn't it be -- the Sixth Crcuit
really went out of its way saying there is no
requi rement of corroboration at all

M5. NEWWAN: M. Chief Justice, there is no
guestion the Sixth Circuit, in dicta, said that we don't
require it, but it exists inthis case. And the reality
is, as we discussed in our brief, that every circuit
|l ooks -- it's a Strickland anal ysis.

Just |ike every other Strickland anal ysis,
the court |l ooks at the entire record and nakes a
determ nati on based on the record. And this Court has
al ways eschewed hard, fast, bright-line rules in terns
of telling courts what has to exist in order to nake a
specific finding.

CH EF JUSTI CE ROBERTS: So you think the
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Sixth Crcuit was wong in what you are characteri zing
as dicta? You think it was wong to say that and that
the other circuits which require sonmething in addition,
that that's the rule that we shoul d adopt?

M5. NEWWAN: | don't think -- no, | don't
think that any particular rule should be adopted. |
think the rules that exist under Strickland are fine for
the circuits. The rules have existed for decades, and
the circuits have no trouble figuring out when the
threshold is nmet and when it's not.

CHI EF JUSTI CE ROBERTS: Well, | thought --
maybe |' m m srenmenbering, but the Sixth Grcuit
distanced it itself fromthe other circuits, didn't it?

M5. NEWVAN. Yes, it did distance itself by
stating --

CH EF JUSTI CE ROBERTS: Now, you are telling
me that all the circuits have always done this. So the
Sixth Circuit at least thinks it's doing sonething
different?

M5. NEWMAN: It may think it is doing
sonmething different, but in this particular case, there
was objective evidence that they pointed to, and as the
Solicitor General nentioned, there's always going to be
sentencing disparity because you're going to have to

have a sentencing disparity in order to show prejudice.
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So, in effect, there will always be objective evidence
that will support any subjective statement of a crimnal
def endant, or you're never going to see a --

CHI EF JUSTI CE ROBERTS: Well, if there is
al ways goi ng to be objective evidence, that's |ike
sayi ng you don't have to have corroboration.

M5. NEWWAN:  Well, for this Court -- ny
point is, obviously, the Court can -- can set forth a
rule, but in doing so, | think we are going to run into
what Justice Sotomayor said earlier, in terns of judges
do this all the tinme, they -- they figure out who's
credible. | nmean, it's never just |ike here's these
things, but this guy's credible, so I'"mgoing to believe
hi m

It's the totality of the circunstances, and
it's always going to have to be a totality of the
circunstances. So to say, here's the line, there has to
be obj ective evidence, then what is the objective
evi dence? How are you going to define objective
evi dence.

CHI EF JUSTI CE ROBERTS: So the Sixth Grcuit
was wong when it said, we are doing sonething different
than the other circuits?

M5. NEWWAN: They certainly did not do

anything different in this case. In the other cases
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that | have reviewed fromthe Sixth Grcuit, | have not
seen a case that relied only on subjective testinony, so
| can't point to a case where the Sixth Crcuit is doing
sonmething different than any other case, and | don't
bel i eve anyone el se has pointed to a particul ar case.

So they mght think they are doi ng sonethi ng
different, but in reality, they are doing the sane thing
as everybody el se.

JUSTICE ALITO Can | ask you about M. --
M. Toca's ethical |apses? Are they -- do they have a
| egal significance in this case?

M5. NEWMAN. They certainly speak to his
credibility. United States v. Soto-Lopez is a very
simlar case out of the NNnth Grcuit, where the Court
did rely on the fact that the attorney had significant
probl ens, ethical problens. And in this case,

M. Toca's actions and his ethical problens go
hand- i n- hand.

I nmean, he approached a represented
def endant who was in jail and encouraged her to reject a
plea. He did this on a very short tineline,
admtting that -- well, not admitting, but we know, from
prior counsel, that he had not even picked up the phone
to speak with prior counsel, who had spent al nobst a year

litigating this case. He had not retrieved prior
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counsel's file. It appears fromthe record -- those are
facts.

In terns of inferences, it appears fromthe
record that he got his information fromthe nmedia. This
was a highly, highly publicized case. He signed a
retainer agreenent with a client who had no noney, who
gave himsone jewelry and the right to pronote her
story.

So he had every -- he violated nultiple
ethical rules, and those violations lead to the
conclusion -- a reasonabl e conclusion that the reason
for withdrawing the plea was to make the deal nore
lucrative. It is not lucrative if she pleads.

She had al ready pled, so she*had al ready
entered a plea, and all that was |l eft was sentencing.
That's not a very exciting story, if your entire
retainer agreenent relies on the fact that you have the
media rights to sell this story.

So, yes, | would argue that the ethica
| apses are very significant in this case and | end
credibility to --

JUSTICE ALITG In what sense is his
credibility -- did his credibility figure in the
deci sion of the Mchigan Court of Appeal s?

MS. NEWWAN: Well, it didn't. There were
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separate issues raised on ethical violations, and they
were deni ed by the Mchigan Court of Appeals, and they
wer e deni ed by the Federal court.

JUSTI CE KAGAN: Do you know if the M chigan
Court of Appeals was ever presented with this argunent
that, in fact, he gave the advice that he did because of
the peculiar fee arrangenent that he had?

M5. NEWVAN:. They were specifically
presented with the conflict argunent, and off the top of
ny head, | apologize, | don't recall if that is
specifically contained in there, but | think it was.
nmean, it was definitely briefed and argued, the ethical
vi ol ati ons.

JUSTI CE KAGAN: And M. Toca'is now, rem nd
me, disbarred for?

M5. NEWVAN:  Di sbarred.

JUSTI CE KAGAN: Forever?

M5. NEWVMAN: Yes. He conmitted nultiple
nm sdenmeanors and a felony and, in part, was disbarred
based on this conduct in this case, so he is no | onger
practicing law. Last | checked, he is no |onger
practicing | aw anywhere in the United States.

JUSTI CE ALITO What was submitted to the
M chi gan Court of Appeals? Not the -- I amnot talking

about the exhibits that were attached, but there was a
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notion, a brief? What was it?

M5. NEWWMAN: Yes, in Mchigan, it's called a
notion to remand. You are required under the court
rules to submit a brief in support of that notion to
remand, and you are required to submt a proffer. So
the proffer --

JUSTICE ALITG It's not in the habeas
record, it's not in the record of the Federal Court.
And we've been unable to get it fromthe State court,
but it does exist?

M5. NEWVAN:  Yes.

JUSTICE ALITO This notion?

M5. NEWVAN:  Absolutely, yes. You have to
file a notion to remand, and the court of appeals
specifically references that notion to remand and the
proffer by the affidavit in stating that normally they
woul dn't consi der those, that proffer as substantive of
evi dence, but in this case, inexplicably, they did,
whi ch | eads to another reason why the M chigan Court of
Appeal s decision is unreasonabl e because the M chi gan
Court of Appeals failed to engage in further fact
findi ng.

So we take the record, as we get it from
them and under WIIlianms and other decisions, if the

Court is the one responsible for an inadequate record,
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and we woul d have what we have, and | would argue to
this Court that the record that we had supports that the
M chi gan Court of Appeals erred both |egally and
factually in its findings, and therefore, neither are
entitled to any deference. And the Sixth Crcuit habeas
shoul d be affirned in this matter.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Bursch, you have four mnutes renaining.

REBUTTAL ARGUMENT OF JOHN J. BURSCH
ON BEHALF OF THE PETI TI ONER

MR, BURSCH. Thank you, M. Chief Justice.

A few cl ean-up points, starting with this
i dea that the actual predicate was wong: As we
explained in our briefing in the habeas pleadings in
this very case, Titlow already conceded that the factua
predi cate was correct.

And, Justice Breyer, you asked about the
guant um of proof necessary to overcone that assunption
that the Court of Appeals nade based on the record
before it, and actually, the | egal standard under AEDPA
is not clearly wong. Under 2254(e)(1), which is
reprinted in our blue brief, it is presuned correct, and
that presunption could only be overcone by clear and

convi nci ng evidence, and we don't have that here.
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Second, with respect to the advice, ny
friend on the other side points to Paragraph 8 of the
Pierson affidavit. And it's a little ironic that they
put all their eggs in that basket now because, in their
briefing, they disclaimit as triple hearsay and say
this Court should not rely on it, and she said sone
things characterizing that paragraph that aren't in
there. There is nothing in paragraph 8 or the rest of
the affidavit that says Toca approached Titlow | don't
t hi nk where that conmes from

But assune that everything that she says is
correct and that Toca did give the advice to w thdraw
the plea, that still doesn't nean that it's bad advice
when you apply the AEDPA and Strickland rubrics because,
as Justice Alito pointed out, the differentiation in the
mansl aught er gui del i nes and what was actually in the
pl ea actually nakes this objectively reasonabl e advi ce.

And, in fact, it's nore than that because,
at the tine the plea was withdrawn, consider all the
facts that were known fromtal king to the prosecutor,
| ooking in the police file and everything el se that --
that Toca presunably did. At that tine, no one knew
about this critical Chahine testinony, which only cane
out at trial, that it was actually Titl ow who held Uncle

Don down whil e he was bei ng snot hered.
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I nmean, that conpletely changes the
conmpl exion of this case. And so to say that Titl ow was
al ways guilty when all of her testinony up to the point
of the plea wi thdrawal had been, | told ny Aunt Billie
to stop, and then | left the scene, that's just not
credi bl e.

Poi nt on the second issue, the prejudice
prong. Chief Justice Roberts and Justice Sotomayor, you
note that the other circuits all | ook at objective
evi dence, and we think that's the right way to approach
this. And you' re exactly right, Chief Justice, that the
Sixth Crcuit takes a different approach.

The Sixth Grcuit says, although sone
circuits have held that a defendant nust support his own
assertion that he woul d have accepted the offer with
addi ti onal objective evidence, we, in this circuit, have
declined to adopt such a requirenent.

And you can see how that difference played
out in this very case because the Sixth Crcuit didn't
|l ook at all the other evidence that was in the record
that was contrary to this self-serving statenment that
Titlow nade; that Titlow had the plea in hand and,
before the ink was even dry, was al ready professing
i nnocence and tal king to other |awers; that she fired

Lustig and there was no reason to do that, unless she
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wanted to -- to withdraw the plea; that she did not have
a propensity for truthful ness.

At trial, she |ied about the fact that she
was drunk, when she was not, the night of the nurder.
The evidence cane out that she asked Chahine to lie
about the alibi, and she hid the nurder weapon. And
then you' ve got all these statenents at the sentencing
heari ng and post remand, where she's continually
asserting her innocence. |It's happening all the tine.

When you consider all that objectively,
under the other circuit standards, clearly, that would
not be sufficient to establish prejudice here.

JUSTI CE SOTOMAYOR: | -- | --

MR. BURSCH That's the objective evidence.

JUSTI CE SOTOVAYOR: | -- | don't understand
what you're saying. The other side says -- and | think
it's the standard -- that you |look at the totality of
t he circunstances.

MR, BURSCH: Correct.

JUSTI CE SOTOMAYOR: And what you're saying
is they didn't do that here. |It's not that -- they use
some obj ective evidence, you're saying they didn't use
ot her objective evidence. | am--

MR. BURSCH. Here's -- yeah. Here's the

connection, Justice Sotomayor. The reason they didn't
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| ook at the other evidence is because they have a
different rule. They don't think they have to | ook at
it. They did look at things |ike sentencing

di sparities.

As the Solicitor CGeneral's office explained,
that shouldn't conme into play here because that was a
wel | -known disparity; it wasn't something that was
hi dden by client's ineffective assistance. And they --
the Sixth Grcuit tal ks about the fact that she accepted
the plea once and then withdrew it. Obviously, that
cuts both ways.

So all you are left with is the subjective
testimony. And when you | ook at all the other objective
evi dence, the evidence that other circuits woul d | ook
at, there's really only one possible outcone here.

So in sum Your Honors -- oh, | guess | do
want to nmention one other quick point since my |ight
hasn't gone yet. The book deal, there was no book deal.
Look at page Joint Appendix 60, and |'ve seen copyright
assignnents. That wasn't the case here. They were
trying to raise noney for the trial

And -- and this case had nothing to do with
the reason why Toca was disbarred. That's at Joint
Appendi x 302 to 317. It was because he falsely put

soneone el se's |license tabs on his license plate, and
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that was a m sdeneanor, and then he lied about it.
In sum record silence under AEDPA and
Strickland nmeans the State wins, not the convicted
mur der er .
Thank you.
CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is submtted.
(Wher eupon, at 12:04 p.m, the case in the

above-entitled matter was submtted.)

58

Alderson Reporting Company



Officia - Subject to Final Review

59
A 41:11 aider 32:1 32:7 36:15,20 44:23 45:9,11

abettor 32:2 admitting 49:22 | alibi 56:6 37550:2451:2 | 45:19,21 46:8
ability 15:1 49:22 alito5:15,208:11 | 51:5,2452:14 51:5,953:10
able5:11 29:2,11 | adopt 47:4 55:17 817,24 15.2,5 52:20,21 53:3 | arguments 838

31:9 39:25 adopted3:13 2342824297 | 5320 11:23 26:5
aboveentitled 47:6 32:10,14,23 appear 11:2 41:25

1:11 58:9 adversary 27:18 | 37:2,8,11,14 appear ances arrangement
aboveguideiine | adversarys 41:232542:11 | 114 517

41:9 35:23 434,6,1349:9 |appears50:1,3 |article4ll
absent 17:24 advice 3:15 4.7 50:22 51:23 appellate 37:9 articulated7:22
absolute 26:6 6:20,25 7:3 52:7,1254:15 | appendix 3:23 asked4:20 17:6
absolutely 42:8 10:1212:8,13 | allow81 39:21 8416:1 30:1 28:4 30:16 31:5

52:13 17:24 34:6,7,8 | alowing 10:20 31:14 40:25 36:14 44:19
accept 25:25 41:18 43:19 alternative 36:20 | 57:19,24 53:18 56:5

30:18 41:8 51:6 54:1,12,13 | ambiguous 43:23 | apply 54:14 asking 7:2 19:14
acceptance 43:8 54:17 amendment 18:4 | appointed37:14 20:20 21:20,21
accepted 17:24 advise11:6 25:18 39:5,8,9 37:16 45:15

19:24 23:21 advised3:24 4.7 39:13,23 appraisal 16:8 aspect 457

20:14 324 10:8 12:16 amicus 1:19 2.7 16:11 asserting 56:9

39:16 40:5 advisng 355 17:16 approach 3:12 assertion 19:23

55:15 57:9 aedpa 3:10,17 amount 19:16 30:1155:10,12 | 465,11 55:15
accepting 26:3 4:15 35:25 analysis 3:22 5:3 | approached assignments

20:12 53:2154:14 11:14 28:13 30:10 31.5,7 57:20
account 13:1 58:2 46:18,19 33:22,2334:1 |assistance 818

21:8 affidavit 10:3,4,6 | analyzed5:8 49:19 54:9 9:1511:24
accurate 28:21 10:11 12:11,12 |ann1:17 26 appropriate5:10 15:2327:15
acknowledge 16:22,2230:1,2| 17:15 5:12 105 357 389 44:14

15:14 30:7,7,8 31:2,4 | announce 19:13 | arbitration 30:3 46:9 57:8
acquainted4:23 31:6,11,15 20:15,21 30:5 assistant 1:17,20
acquitted38:15 32:11,25 33:4,9 | announcing 21:4 | area21:6 assume 12:15
actions 49:17 346 35:11,21 |answer 7:11 arent 25:2 54:7 34:24 44:24
actual 3275314 | 43:22,22 52:16 13:2314:21 argue 15:1833.3 | 54:11
add 46:10 54:3,9 anybody 19:2 34.14 50:19 assumed 3:16
addition 16:24 affidavits 36:10 45:8,10 531 14:2

19:17 47:3 affirmed53.6 anymore 23:22 | argued51:12 assumes12:7
additional 19:24 | @9o 18:19 anyway 44:7 arguing 28:24 assuming 14:11

55:16 agree11:14 46:10 296 assumption 35:1
address14:1 27:17,18 29:23 | apologize 51:10 | argument 1:12 53:19

24:19 32:24 37:18 appeals 7:22,22 2:2,5,9,12 34,6 | attached51:25
addresses 21:22 | agreedupon 14:8 83,13,20,24 3.2016:14 attaches 39:6
adequate 12:23 agreement 6:2 9:18,22 10:17 17:1527:6 attorney 3:14,15

26:16 7:16 16:3 189 10:22 11:19,22 28:12 295,89 6:10 7:19,20
adequately 13:2 24:25 25:19,25 12:5 14:4,7 35:24 37:20 9:311:16,20

14:25 28:1 35:1350:6,17 16:20 22:19 422 43.7,11,14 | 12:23135 157
admitted15:15 | agrees39:8 2711 30:25 44:5,6,17,21 15:14,18 16:4

Alderson Reporting Company




Official - Subject to Final Review

60
29:11 30:7,16 | believe 15:12 C 49:12 20:8,23 22:1
31:6,8,8,9 48:13 49:5 c1:8182131 |Ceteral312 24:25 25:3,7,20
32:18 331 believed21:3 9:19 45:17 26:24 27:25
35:14,1536:5 | bench18:20 called6:19:13 | chahine 54:23 36:2 38:11,12
36:10,11,23 | benefit 125 52:2 565 48:15,17 56:18
37:2,359,10 | better 6:1341:14 | cant 20:16,18 chain7:18 359 | cited8:25 195
42:16,22,25 41:21 23:21.21 24:14 | challenged42:23 | claim 9:15 10:15
49:15 beyond 46:1 24:15 35:25 change 7.5 93 10:16 11:15
attorneys12:1 | big37:4 38:1941:18 156 15:8 17:9 36:9
43:18 billie17:4,6 554 | 4518493 changed7:12 374
aunt 17:4 18:11 | bit 11:10 care 28193923 | 2533812 claimed9:2
24:10,11 30:13 | blue 53:23 carried24:8,15 | changess5:1 claiming 12:2
322 35:13 book 57:18,18 carry 6:21 37:22 | characterizing | clarify 12:18
381515554 |borne39:10,11 | case34 4:6,19 47:1 547 20:21 21:22
aunts 37:23 boxes5:7 4:21,23,23 6:22 | charge 5:6 38:22 | cleanup 53:13
automatically breyer 12:18,21 109 13:25 165 | 39:1342:18 clear 9:11 30:16
44:3 13222115335 | 16:8 189 19:21 | charged41:19 53:24
avoid 40:9 33:21,23,25 21:14 22:10,14 | charging 41:3 clearly 14:14
aware 4294512 | 34121314,17 | 22:1924:2,14 | checked51:21 43:2544:1,1
34:19 43:15 25:1129:2,13 |chief33,817:13 | 452,953:22
B 458135318 | 29:1331:23 17:18223,15 | 56:11
b23:10 brief22:546:17 | 34:1835:18 27:4,845:25 | dient 7:2511:15
back 4:5 12:14 52:1,4 53:23 36:6223314 | 4614254711 | 12:2528:8
131171816 | briefed51:12 39:15 40:21 471648421 | 2911337
232,19387 | priefing 53:15 41:2.7.12.23 53:8,1255:8,11 | 39:1541:8 50:6
bad 6:13,17 54:5 42:2.6.12.13 58:6 clients 121 57:8
13:13226 brightline 46:22 | 42:212543:3 |circuit3:1316 | closely 387
40:1854:13 | proader 46:1 431044311 | 152219621 | clothing415
balance17:12 | prother 28:11 45:2346:416 | 21:3,23 256,17 | codefendant
39:24 40:21 4721 48:25 25:24 37:18 41:10
bar gain 22:7 brought 34:10 49234511 39:2046:11,15 | colleagues 18:20
24:8,12,14 burden4:12,12 49:14.16.25 46:17 47:1,12 | collison42:1
37:2538:25 6:21891521 | 5u52051:20 | 47:184821 | come6:2226:16
base 18:23 20:19,2434:13 | 52:1853:16 49:1,314535 | 32:1933:257:6
based3:11,16 35:25 39:10 552195720 | 55:12,13,16,19 | comes31:12
88182198 |pursch1:1523 57:2258:7.8 56:11 57:9 54:10
243 46:21 2:113356,8 | cases48:25 circuits 3:22 coming 45:14
51:20 5320 42451922 | categorical 11:4 | 19:2221:2 47:3 | comments 40:23
basically 11:5 78,14 816,23 | categorically 47:8,9,13,17 40:24
basing 18:22 9:1111:8,12 185 48:23559,14 | commit 43:20
basket 54:4 12:2013:21,24 | causation 18:1 57:14 committed51:18
beginning 40:7 15:10 16:9 539 | cemented31:24 | Circumstance | common33:11
behalf 1:16,21 53:10,12 56:14 | certain 19:16 22:1723:19 | comparing 19:8
24,11,14 37 56:19,24 certainly7:24 | circumstances | completely 12:15
27:7 5311 burt 1:3 3:4 30:05 48:24 182,2519:19 | 22:24 447 465

Alderson Reporting Company




Official - Subject to Final Review

61
55:1 cooper 38:6,10 13:17 14:2,3,6 | criminal 48:2 19:17 20:4
complexion 55:2 39:5,21 40:22 14:2315:1 critical 54:23 22:18 43:19
compliance 237 41:15,16 42:8 16:20 17:19 cullen45:18 defender 1:20
conceded53:16 42:21 18:3,7 19:22 curiae 1:19 2.7 defense 10:10
concerns 39:24 | coopers 42:16 20:4,11,12,20 17:16 2714 299,10
conclude 15:16 | copyright 57:19 20:24,25 21:22 | curtain 45 12:14 | 41:17 42:22
conclusion8:7 corpus 12:19 22:1923:14,17 | cuts57:11 deference 4:15
50:11,11 correct 41 815 | 23:1924:18,20 31:1 329 35:25
condition 24:9 8:16,23 9.9 25:2,9,23,23 D 535
38:21 11:8 30:22 25:24,25 26:2,2 | d1:8,18 31 deficient 3:23
conditioned 32:12,1353:17 | 26:5,10,13,16 |day4:19 6:18
37:23 53:2354:12 27291025 |days7636:17 | define 48:19
conduct 35:4 56:19 29:14,25 30:25 | deadline 36:19 | definitely 24:21
51:20 correctness 312327337 |deal 6514111 | 51:12
confessions 14:22 35:2 36:14,15 18:6,8,16 22.7 | ddightful 13:21
42:10 corroborated 36:18,2037:1,4 | 22:12,2123:20 | demeanor 18:22
conflict 51:9 18:25 19:3 38:1,5,10,18 24:11 454 demonstrate
confusion21:2 | corroborating 39:2,7,17,20 S0:1257:1818 | 6:239:25
connection56:25 | 19:16 20:.8 229 | 39:22 43:24 decades47:8 denial 10:13
connell 1:1726 | 22:17 4415 452,11 |deceased38:16 | denied9:24 51:2
consider52:17 | corroboration 45:16 46:20,21 | decide 8:20 51:3
54:19 56:10 19:11 46:4,13 48.7,8 49:14 2413 deny 36:1 44:24
consistency 48:6 50:2451:2,35 | decided38:5 44:24,25 45:2
18:24 counsel 7.7 8:18 | 51:24523,8,9 |deciding 96 21:7 | department 1:18
consult 317 10:10 17:13 52:14,19,21,25 | decision10:22 | deputy 30:4,5
contained45:23 | 18:1927:4,14 532,320546 | 1413186268 | 31:57,10,13
51:11 28:12 29:10,17 | courtroom 28:4 36:10 50:24 31:16 32:15
contains 3:24 42 | 29:18,2130:11 | 31:18 52:20 33:11,22 43:20
context 10:14 35:7 40:21 courts 14:14 decisons 195 | deserves28:8
16:24 17:22 41:18 44:15 23:17 24:6 2371 52:24 determination
18:4,8 46:9 49:23,24 26:22 31:1 declined55:17 46:21
continually 56:8 | 53:8 58:6 45:22 46:23 defend 11:13 determine 5:9
continued4:9 counselor 20:13 | craft 39:25 defendant 7:4,12 | 20:17 22:1
contrary 43:21 | counsels27:21 | create8:14 9:1210:2325 | determines
55:21 50:1 created27:11 11:4,24 13:16 26:25
convicted17:23 | count 22:4 creative 25:12 14:7,1815:12 | detroit 1:20
18:15,17 40:10 | course9:6 38:14 | credibility 1822 | 17:2318:10,14 | develop 9:14
41:13,17,18,19 | court 1:1,12 3:9 19:20 20:18 18:1819:20,23 | 14:2015:1
42:4,19,20583| 3:10,1953,25 | 221 49:13 20:2322:2,20 | dicta46:15 47:2
conviction 5:10 6:16 7:21,22 50:21,23,23 22:2425113 didnt 13:13 15:7
5:176:617:10 | 83,13,14,19 |credible12:9 27:1329:18 20:2 21:6 25:23
232243271 | 824917,18,18| 48:12,13556 35:2136:3387 | 2524 27:22,23
40:9 41:14,20 9:2210:17,22 | credited20:5,5 39:648:349:20 | 31:22 36:13
convincing 13:3 | 11:19,22 125 | crime 31:22,25 5514 37:24 44:9
53:25 13:8,10,15,17 25 defendants 47:13 50:25

Alderson Reporting Company




Official - Subject to Final Review

62

55:19 56:21,22 34.20,25 38:2 49:20 53:2555:10,16 | factors 12:24

56:25 40:5 54:13 encour aging 55:20 56:5,14 19:8 20:18
difference5:25 | doing 11:20 35:16 56:22,2357:1 |facts12:2215:14

23:1555:18 47.18,20489 |endrun27:11 57:14,14 32:7 3334
different 5.7 48:22 49:3,6,7 | engage 52:21 evidentiary 9:14 | 41:24 46:1 50:2

18:20 25:20 don54:25 entered31:19 14:25 54:20

447 47:19,21 | dont 4:21,245:22| 50:15 evil 17:5 factual 21:8 32:8

48:222549.4,7| 7:2112:8,9,11 | entire 46:20 exactly 4:11 43:25 453,21

55:1257:2 12:1215:10 50:16 24:23 25.2 53:16
differentiation 19:10,14 21:25 | entirely 6:9 10:4 38:1339:19,20 | factually 53:4

54:15 22:4 24:17,23 | entitled3L:1 55:11 fail 36:19
difficult 11:13 28:18,19,19 329535 examples22:4 failed4:13 8:9
direct 32:20 29.8 34:2,11 entitlement 9:5,8 | exceeded 14:9 52:21
directing 37:20 36:1,22,23 erred27:1153:3 | exchange 23:25 | failure 6:21 15:3
disagree16:9 37:1540:2 eschewed46:22 | exciting 50:16 153,21

28:14 44.22,23 463 | especially 4:11 | exclusive 15:12 | fair 26:25 28:9
disbarred51:15 46:15475,5 esq1:15,17,20 exhibits 51:25 40:11

51:16,1957:23 | 48649451:.10| 23,6,10,13 exist 20:17 38:3 | fairness28:8
disclaim54:5 53:25 54:9 essentially 21:24 | 46:23 477 falsely 57:24
discloses43:18 56:15 57:2 establish56:12 52:10 familiarized29:1
discovery 27:24 | doubt 12:6 16:11 | established existed47:8 far 29:6
discretion23:17 | draw12:13 14:14 exists 46:16 fashioning 39:22

24:6 26:15,15 | drawn 36:24 establishing expand 19:18 fast 46:22

272 39:22 drove 38:25 16:23 36:12 favor 4.3 21:13
discussed14:4 | drunk 56:4 et 13:12 45:17 explain 8:12 federal 14:19,24

46:17 dry 7:16 55:23 ethical 7.24 35:21 18:343:24 51:3
discussion 11:25 | due 33:20 49:10,16,17 explained53:15 52:8
discussions duty 29:10,11,17 | 50:10,1951:1 575 fee51.7

32:1533:16,17 | 29:18 51:12 exposing 13:12 | feels17:4

33:25 evaluate 19:19 | exposure 3:25 felony 51:19
disparities57:4 E evaluating 17:21 | 22:20 figure 48:11
disparity22:11 | €2131114:21 | event 40:17 extent 20.3,6 50:23

A47:24,25 577 14215322 | events 7:19 37:19 figuring 47:9
dispositive4:3 | earlier 12:7 everybody 33:13 file 36:18 43:1
distance 47:14 48:10 46:8,9 49:8 F 50:1 52:14
distanced47:13 | €asy 10:17 14:12 | eyidence 3:24,25 | fact 91155,68 | s54:21
distinguish13:25 | effect 48:1 425985925 | 226162323 | fjled27:2536:25
digtrict 12:23 | effective 27:15 129154199 | 27213624 42:22

13:4 24:5 efficient 42:23 19:11,17,25 41:143:21 finding 18:1
doesnt 3:14 eggs 54:4 207 27:24 49:1530:17 27:12 46:24

18:11 19:2 either 29:12 30:1331:12 51:6 52:21 52:22

20:14 21:7 241 | lements 3:25 33:6 36:8,8 54:18 56:3 57:9 | findings 31:1

24:11 27:22,23 | €lses57:25 42:9,24 47:22 | factor 7.6,9,13 32:8 534

28:1033:9,10 | encouraged 48:1,5,18,19 7:1512:25 finds 18:3 25:18

34:1,6,15,19 30:18 35:12 48:2052:18 21:1022:9 39.7

Alderson Reporting Company




Official - Subject to Final Review

63
fine 477 15:24 16:10 15:18 16:14 14:19 154,7 impossible 24:15
fired55:24 247 37:17384 | 28:17,18,20 16:1317:11 303 | 37:22
firing 7:19 385,17,24 42:5 54:16 36:11,14 56:8 | inadequate 35:7
first4:14 7:19 42:18 quilt 31:24 hearings 30:6 52:25
12:2413:10,13 | ginther 9:13 154 | guilty 11:1 15:16 | hearsay 54:5 incentive 18:15
13:17 157 169 | gist 7:7 18:10 22:8 heart 15:12 include 30:19
17:21 24:19 give7:3135 32:16,17,17 hearts 15:13 induding 19:6
26:9 33:10,12 18:11 224 33.8,14,15,18 | hed44:9 42:10
35:18 44:19 24:1025:14,15 | 33:1834:4,49 |hdd3:1054:24 |incompetent
45:8 54:12 34.21,22,23 55:14 4.7
firstdegree given25.7 40:12,14,21 help 31:9 incomplete 30:20
38:2341:3 433 | gives45:6 44:12 46:6 55:3 | heres48:12,17 | inconsistent
fit 5:8 giving 125 264 | guy 19:3 56:24,24 15:17,19
five 5:9 28:17 glad 13:22 guys48:13 hes 4:24,25,25 incremental
flimsy13:11,13 | go11:6 13:10 19:4 21:15 40:17
following 41:14 16:7 23:10,19 H 28:10 31:18 independent
41:20 24:328:7,10 |habeas3:1344 | phiqs6:6 13:18
force 7:3 35:23 29:2,533:13 12:1913:10,10 | hidden57:8 indeterminate
41:24 34:2 36:20 131517141 | highly 50:5,5 6:3
forever 51:17 41:11 42:4 14:18,19 183 | hjring 7:20 indicated 28:5
forth48:8 49:17 52:7 535,15 | hit 40:20 indicates 12:12
forward 6:23 goal 39:7 hand 55:22 hmm 21:14,14 30:3,9 35:11
found 14:23 god 17:6 handinhand honors 57:16 ineffective 3:17
40:13 goes 5:2 39:5 49:18 hope 3:20 8:18 9:15 11:24
four 11:18539 |going4:822:13 | handle28:11 hypothetical 15:23 37:6 38:8
frederick 35:12 | 38:11,1241:10 | happen6:16 12:2214:1,2,11 | 423 44:14 469
40:23 41:5 41:13,16,19 21:15,16 37:24 57:8
friend 54:2 45:3 47:23,24 | happened4:6 ' inexplicably
frye 26:1 483591316 | 11171420 |id414 52:18
further 14:20 48:19 23:1824:1 32.6 | idea53:14 infer 34:7,9
17:1127:14 | good11:128:11 | 35224523 im4:22,257.17 | inference 34:15
52:21 31:8 331 happening 56:9 10:713:22195 | 36:23
government 18:5 | happens 10:5 21:16287,9 | inferences33:3
G 18:8,12 23:20 | hard46:22 29:6 31:13 50:3
931 24:2425:19 | hasnt 57:18 34213518  |inform29:11
game 29:22 26:9 39:11 head 31:3 32:8 42:14 43:12,14 | information
gather 8:25 granting 3:13 40:20 43:4,6 45:12 47:12 25:15 50:4
gee13:11 grasp28:14 51:10 48:13 informed28:1
general 1:1517 | greater 135 headon42:1 imagine 12:21 inherent 26:1
19:18 46:2 grid 5:6 hear 3.3 19:1 impartial 40:11 | ink 7:15 55:23
4723 guess 21:11 361 heard 21:14 |mp0rtant 524 innocence 49
generally 33:14 57:16 44:19,21 7:9 15:20 6:1281 92
generals57:5 guidelines5:17 hearing 54 8:22 | imposed5:16 10:15,16,24
getting 36:17 518212461 | 913141620 | 237,11 11:15 12:2 14:4
ginsburg 4:17,25 | 136 14:9 15:9 10:1 13:18 imposition 43:9 15:8 17:9 27:13

Alderson Reporting Company




Official - Subject to Final Review

64
31:17 55:24 31:1457:19,23 | 56:15,20,25 51:21,22 looked 84,55
56:9 judge 21:7,7 58:6 lawyer 7:25 20:7
innocent 7:17 26:25 35:19 justified13:2,7 12:2322:21 looking 6:10
11:5 12:25 judged18:1 justify 8:22 9:20 34:23,24 15:25 20:6
15:1330:18 judges 18:22 juxtapose 16:25 | lawyers 55:24 31:13 36:11
31:22 43:17 20:17 48:10 layperson 31:21 54:21
insisting 7:5 judgment 26:3 K lead 7:1050:10 | looks 19:4 46:18
insists 7:25 juries20:14 kagan10:21 11:9 | |gads 52:19 46:20
instance 89 jurors 40:11 25:151:4,14,17 | |eave 25:4 26:25 | lost 6:7 39:25
ingructs38:1,2 | jury15:1521:8 | kennedy 72,10 | |eaves26:23 lot 5:1,13 16:13
internal 18:23 40:12 10:1530:15,21 | |eft 18:7 26:10 23:17
interpret21:24 | justice1:1833,8 | 30:22 26:15 50:15 love 13:22
interpretation 4:17,25 5:15,20 | kind 7:2311:3 55:5 57:12 lower 6:4,6,8
28:15 721081117 | 197152115 ||egal 4223432 | 15:1816:15
investigate 6:25 | 8:2410:1521 | 21:21245 454,749:11 | lucrative 50:13
29:10 11:9 12:1821 | kinds 57 53:21 50:13
investigated 13:22 15:2,5,24 | knew10:7,7,11 | |egally 53:3 lustig 10:3 43:1
315 16:1017:1318 | 21:1428:22 lend 50:20 55:25
involved35:19 18:19 20:1,13 29:2154:22 length 14:5
ironic54:3 20:25 215 22:3 | know4:215:13 | |enjency 16:19 M
isnt 13:1324:13 | 2215234247 | 92071123 | |esser 41:20 m1:1332588
25:22 30:16 25:1,22 2611 10:4 12:9 16:12 | |evel 36:6 maintain 4:9 6:12
32:10,12,21,21 | 26:17,2027:4,8 | 1821191016 ||jcense57:2525 | 81
45:14,19 27:17 282,23 20:15 227 lie56:5 making 21:9 437
issue 4:14 8:17 28:24 29:7,16 24:1728:18,19 | |ied56:3 58:1 43:10,12,14
94,7 26:12 29:2430:15,21 | 331434311 |[ife23:2 445
55:7 30:2232:10,14 | 342135517 | |ight 10:1844:4 | manipulating
issued9:23 32:23335,21 36:1,22 37:15 57:17 17:5
issues9:2351:1 | 3323253412 | 40281114 | |imitation20:16 | Mansaughter
ive 5:1 39:1 34:13,14,17,19 | 4424517466 | ine10:2348:17 | ©6,1061,6,7
57:19 35:17 36:13 49:2251:4 litigating 49:25 136 1516
37:2,8,11,14 | known 46:6,6 litigation 36:7 23:2539:14
J 37:17384,17 | 5420 little 11:1043:23 | 41:2,57,12,13
j115231336 | 3824407219 543 42:2,4,6,12,13
53:10 41:232542:11 | — L iz37:10 439,10 4411
jacobs 37:10 421718 43:4,6 | ' 13 logic18:2419.9 | 5416
jail 30:10 34:3 431315458 | 1ANer617259 014134413 | marshalled429
49:20 451325 46:14 | 222126123 1 onnero513 | material 28:25
jailer30:17 46:2547:11,16 | 38610395211 454510021 | materials5:2
jewdry 50:7 48:4,10,21 49:9 | 1ansing 115 look 7:7 20:17,24 | 8201613
job 86 11:21 50:22 51:4,14 lapses49:10 21:25 22'5 matter 1:11 11:1
12:1 51:17,2352:7 | 2020 071423451 | 21:829:15
john1:152313 | 521253812 |largerllas 559205617 | 341519,20
365310 53185415 | |a€4194516 | 550531314 | 536589
joint 1525301 | 558811 56:13 | [aW12:19452 57'19 maximum 22:22

Alderson Reporting Company




Official - Subject to Final Review

65

mean 19:11 21:3
21:6,10,24
24:16,20 25:23
31:21 32:15
33:10,13,16
34:1,5 405,16
46:11 48:12
49:1951:12
54:1355:1

meaning 20:17

means 19:11
58:3

media50:4,18

mention 157
44:23 57:17

mentioned 14:2
14:17 15:8
47:23

mentions 13:9

merits 9:23

met 47:10

michigan 1:16,21
55,18 7:22
8:129:11,13,17
9:18 10:17,22
11:22 125
16:20 27:10
32:6 35:2 36:16
36:16,17 37:4
44:15 45:11,16
50:24 51:2,4,24
52:2,19,20 53:3

michigans 6:2

mind 7:12 13:19

minimum 28:17
41:9

minutes53:9

misadvised
22:20

misapplication
14:14

misdemeanor
581

misdemeanors
51:19

misrememberi... | newman 1:20
4712 2:10 27:5,6,8
missed 25:13 28:2 29:5,9,23
mistake 35:8 30:21,24 32:13
misunder stand 32:2333:19,22
43:13 33:24 34:12,14
modification 34:18 35:10,17
39:19 365,16 37:7,9
money 32:4 50:6 37:13,15,18

57:21 38:4,20 39:4
morning 3:20 40:1941:24
motion7:18 8:13 42:7,14,20 43.5

9:20,24 10:13 43:12,14 45.6

10:16 16:21 45:12,21 46:14

31:17 36:25 47:5,14,20 48:7

42:22 431,19 48:24 49:12

52:1,3,4,12,14 50:2551:8,16

52:15 51:1852:2,11
move 20:15 29:3 52:13

45:25 newspaper 41:1
moved 14:7 nicole 1.6
multiple 22:25 night 56:4

50:9 51:18 ninth49:14
murder 5:17 normally 34:2

13:1219:12 52:16

23:1 41:4 42:19 | notarized 30:8

42:21 43.3 note 55:9

44:12 56:4,6 notes14:7
mur der er 58:4 number 24:9
mutually 15:11 42:25

N @)

n21,131 011721631
necessarily 9.7 | oath 30:6,9

205 25:11 obj ective 6:10
necessary 53:19 182 19:11,19
need16:17 19:12 | 19:24 21:25

2232713287 | 47:2248:1,5,18
needed 28:25,25 48:18,19 559
negotiate 5:11 55:16 56:14,22
neither 534 56:23 57:13
never 13:9 37:21 | objectively 10:19

39:2,342:22,23 | 10:2454:17

44:10 48:3,12 56:10
new31.6 obj ectives19:9

obligation 7:24
obligations 11:5
obvious 12:24
obvioudy 14:3
48:8 57:10
occasion 363
oconndl 17:14
17:15,18 19:14
20:3,20 21:1,20
22:10,16 23:16
24:16 255 26.7
26:14,19,22
october 1:9
offense41:19
43:20
offer 17:23 18:14
19:24 23:3 25:8
26:337:21,21
37:22 38:2,18
38:20,22,22
39:340:4,6,15
55:15
offered11:23
16:16 239,21
26:18 38:1
offering 23:24
office 37:12,13
37:16 575
oh 33:1457:16
okay 13:14 34:17
44:19 45:13
once 249,11
57:10
ones20:8
onesentence
9:23
open26:23
opinion 9:23
11:13 139 14:6
23:17 26:22
352 45:18
opinions 22:19
opportunity 9:12
14:19 25:14
opposite 3:18

oral 1:11 2:2,5,9
36,20 17:15
27:6

order 5.9 9:23
38:18 46:23
47:25

ordered39:20,21

orders 39:2

original 25:8

ott 30:4,5 32:15
32:16

outcome 57:15

overcome 53:19
53:24

over stated44.2

over statement
44:4

overturn43:24

P

p 31588

page 2:2 3:22
11:19,22 12:6,6
14:6 16:1 30:2
31:14 35:11
57:19

pages 83

paragraph 33:10
34:11 35:10
54:2,7,8

paragraphs 30:2

part 8:9 11:25
16:19,20 31:19
31:19 32:24
374 453,4
51:19

partially 28:2

participated 32.4

participating
31:25

particular 30:2
46:1 476,21
495

pass31:21

passed 31:20

Alderson Reporting Company




Official - Subject to Final Review

66
321 25:19,25 26:3 | postponement problem6:20 publicized50:5
passing 31:24 28:6 29:3,12,13| 4:20 255 pull 4.5
peculiar 51.7 29:14 30:12 potential 23:1 problems 25:6 pursued14:25
people 34:2 31:18,19,20 practicing 51:21 49:16,16,17 put 12:2 30:6
performance 34:23 355,12 51:22 procedural 8:12 35:21 386 544
4:156:18 35:15,16 37:20 | precedent 14:15 | procedure 9:12 57:24
perils4:8 37:2539:3,14 38:21 proceed45:15 putting 29:19,24
period 36:25 39:16,18,18 precisely 3:12 process 39:25
person 17:5 41:22 425 predicate 53:14 | prodaims 10:24 Q
22:11 343 44:12 46:10 53:17 professed27:12 | quantum53:19
personally 35:20 | 49:2150:12,15 | predicated239 | professes27:13 |quash42:2243:1
perspective 6:10 | 54:13,17,19 | predictions 6:17 | professing 55:23 | question4:1,17
persuaded16:3 | 554,2256:1 | preface30:19 | proffer9:2010:3 | 8:1911:10
16:6 57:10 prgudice17.22 | 1541620525 | 132114112
petition3:2384 | plead 18:10 22:17 47:25 52:6,16,17 14:1816:10
petitioner 114,16 | 30:18 32:17 55:7 56:12 proffered9:25 20:2121:22
1:19 2:4,8,14 331517 344 |premise16:10 | promised16:4 234 26:23
3717:175311 | 34:22 38:22 promote 50:7 27:1041:16,17
phone 49:23 pleading 11:1 prepared5:1 prong4:15558 | 4354419
picked49:23 pleadings53:15 | present 22:13 | proof 4:12 6:22 46:15
pierson 10:4 30:1 | pleads 50:13 324 15:21 53:19 questions 17:11
31:332:1154:3 | please39 17:19 |presented88  |proofs8810:18 | 24194522
piersons 31:14 279 10:18 51:5,9 11:23 quick 57:17
35:11 pled46:550:14 | presumably propensity 56:2 | quid 40:8
pillow32:2 paint 7:15 16:8 54:22 proper 47 quite 10:17 30:19
pinholster45:19 | 24:8 26:12335 | presume 4:10 | properly 11:6 40:16
place 21:12 38:6 40:20 presumed53:23 | 154 quo 40:9
24:2226:9 27:1 | 43:22 48:8 49:3 | presumption proposition7:4 | quote 16:12
3112 55:3,7 57:17 3:118610:19 | prosecute 40.8 32:20
places6:17 pointed15:2 20:9 | 11:2014:22 pr osecution 39:6 R
plate 57:25 20:11 47:22 53:24 39:24 40:4,6,14 | —————
play 57:6 495 54:15 presumptions 40:24 r 1'2_0 21031
played29:22 | points17:20462 | 3:18 prosecutions 2r6
5518 53:13 542 oretty 13.11,13 | 432 raise46:8 57.21
plea54 6:2,5,11 | police 54:21 21:9 prosecutor 5:11 ra!sed46:2 oLl
6.137516,18 | polygraph10:3 | previous10:10 | 24:9,1427:23 | '&Ses469
10:2011:6 128 | 31:20,21,24 29:3 28:1837:20 | 'a@nges:10,23
1216133148 | 321 previousy 7:11 | 3821825393 | 041491518
15:7,19 16:3,12 | position 127 37:21 40:3 41:1 54:20 ;g; 23’15 236
16:15,18 17:22 | 25:1 38:7 41:14 | primary 17:20 prosecutors .
17:24184,68 | 4121 principally 91 | 41:11 rarely 19:1
189,14,16,18 | possibility40:9 | prior 27:21 40:15 | prove 19:12 read11:3,7,11
22:1221233 |possble387,13 | 49:23,24,25 29:20 11:11,19.22
23:20248,12 | 57:15 prison7:17 provided27:14 | S¥1b142l
24:24 258,16 | post 56:8 pro40:8 provisions 45:7 43.22,25444,9

Alderson Reporting Company




Official - Subject to Final Review

67
44:9 8:149:1410:14 | 52:1556:8 respondent 1:21 46:22 47:7,8
reading 19:5 12:1013:25 remarkable17:2 | 2:118:1321 50:10 524
34:11 14:20,2515:1 | remedies25:12 92277 run 3:18 48:9
reads 15:22 15:15,24 20:8 | remedy 24:18,21 | response 13:25
ready 285,7,9 22:2523:23 26:4,16,17 386 | 42:17 44:20 S
28:10 27:19,21,24 39:5,7,9,12,22 | responsibility | S213112:22
reality 46:16 28:3,5,11,14 40:1 11:16 satisfied 3:11
49:7 28:15,21 30:14 | remember 45:18 | responsible 36;2 | satisfy 4:128:9
really 4:6 6:19 35:24 36:7,8,12 | remind 51:14 52:25 saw45:9
6:20 9:4,5 40:23 41:6 remove 38:21 rest 33:2 54:8 saying 4:22,25
12:24 14:12 42:15,17 43:18 | renegotiation result 6:1326:25 | 4:257:1710:6
15:1917:2 31:8 | 44:9 45:24,24 25:16 resulted7:19 17:1 20:4 21:16
33134:21 46:20,21 50:1,4 | renew24:14 38:2 | retained 37:16 21:2323:24
35:24 41:4,5 52:8,8,23,25 38:18 retainer50:6,17 | 299 26:233:6
44:13 46:12 53:2,2055:20 | renewal 38:1 retrieved49:25 33:1335:14,16
57:15 58:2 reoffer 18:6,8,13 | revert 18:16 36:3 41:6 42:3
reason9:313:9 | records 15:22 23:2024:3,24 | review44 42:12,14 441
13:11 14:17 reduction 24:5 25:19 26:9 reviewed 27:22 46:12 48:6
34:10 35:3,6 38:2339:13 39:14 49:1 56:16,20,22
42:8 43:16 44:8 | refer 29:25 32:18 | reoffered23:24 | rid 34:23 says 3:2251 87
50:11 52:19 reference40:25 | 25:8,25 right 7:8 14:24 9:2410:11,23
55:25 56:25 40:25 reopening 45:15 | 16:1821:15 11:4,5,23 12:23
57:23 references’52:15 | represent 16:4 22:15 24:17 17:2,4,719:21
reasonable6:9 |referring3%:4 | representations | 26:4,4,7 29.7 20:25 26:23
6:21 7:315:15 | refrain 10:25 42:15,16 32:14 33:24 27:18 33:16,19
23:6 32:21 35:1 | reject 22:21 repr esented 377396 4219 | 949,1155:13
50:11 54:17 30:1235:12,16 | 30:1149:19 44:6 454 50:7 | 9616
reasonably 39:18 49:20 reprinted53:23 55:10,11 scalia29:16,24
23:14 rejected17:22 | require 185 rights 44:25 40:2,19
reasoning 14:16 | 18:4,6,8,17 19:22 23:20 50:18 scene 55:5
reasons 14:3 44:18 26:8 46:16 47:3 | risk 6:1522:23 | se 7:23
354 rejects 18:14 required6:23,24 | risks12:16 29:12 | second 7:20 13:4
rebuttal 2:12 relevant 29:2 9:19189,12 |roberts3317:13| 13911183
53:10 relied10:8 49:2 24:24 25:11 22:3,15 27:4 21:22 24:19
recall 5:22 10:20 | relief 3:139:5,8 52:3,5 45:25 46:25 43:18 44:5,6
51:10 relies19:6 20:18 | requirement 47:11,16 484 | 41557
received 22:13 50:17 46:3,13 55:17 48:21 53:8 55:8 | seconddegree
receives22:12 | relieves11:15 | requires35:25 58:6 5:1742:19,21
recitation28:20 | rely 13:1449:15 |requiring187 | rubrics54:14 see 4:6 23:23
recognized38:10 | 54:6 25:18 43:8 rule7:23 11:4 44:24 45:16
recommend remain 24:22 resear ch 27:19 19:10,15,18 48:3 55:18
10:25 remaining539 | reserve 17:12 20:16 21:2,4,18 | seen 39:2 4411
record3:12,14 | remand 8:149:6 | respect 33:20 21:21 266 47:4 | 49257119
316,24 41,3 9:21,24 16:21 43:2354:1 476 489 57:2 | Selective 20:10
4:18 6:11,24 36:2152:3,5,14 | respond 45:22 | rules9:18 21:5,6 | Selectivity 20:14

Alderson Reporting Company




Official - Subject to Final Review

68
selfserving 40:10,14 41:10 | 55:12,13,19 53:2156:17 48:2 492 57:12
20:22 21:10 41:1356:8 57:9 gandards 56:11 | submit 10:10
465 55:21 short 36:25 skepticism17:25 | sart 13:24 16:22 36:10
sell 50:18 49:21 20:24 garting 53:13 40:4,6,14,15
sense10:2 18:12 | shouldnt 24:19 | smothered32:3 | state 44 13:17 52:4,5
19:2,324:1,17 32:17 33:15,17 54:25 14:2,23 151 submitted8:21
33:11 35:3 34:4,22 46:11 | solicitor 1:15,17 252 31:1,2,4 10:6 32:12
50:22 57:6 46:2 47:23575 | 3225529583 | 51:23587,9
sentence 5:15 show4:18 27:19 | somebody 25:15 | stated40:21 substantive
8711:11,11,14| 283,621 29:18| 32:1933:1 345 | statement 16:1 52:17
11:18,21 134 33.947.25 soon 286 17:23181,17 | sufficiency 42:24
14:8 15:9 22:8 | Sde 29:20,25 sophisticated52 | 197,17 204,22 | 43:2,2
22:11,12231,2| 39:1054:2 16:14 28:13 20:22 21:10 sufficient 8:21
235,8,11 24:5 56:16 sorry 10:7 17:4 22:18 30:19 8:2517:24
24:22 2711 signed 50:5 31:13 33:12 34:8 56:12
28:17 41:9,20 | significance sort 10:22 25:6 43:19,25 44:10 | suggests 20:16
42:5 43:9 44:5 49:11 39:1941:4 48:2 55:21 3311
44:13 ggnificant 7:14 | sotolopez49:13 | statements 332 | sum 20:18 57:16
sentences 11:18 124 1511 sotomayor 18:19 | 56:7 582
11:21 23.6 29:1549:15 20:1,13,25 states1:1,12,19 | support 17:25
sentencing 3:25 50:20 25:22 26:11,17 271531716 19:2322:18
5:3,3,56:3 14:9 | silence 3:16 4:3 26:20 27:17 17:21 31:6 36:8 48:2 52:4
16:1917:1 187 | 15:23,2558:2 28:3,23 35:17 49:1351.:22 55:14
22:2023:19 slent 3:12 15:25 36:1348:10 stating 47:15 supporting 1:19
26:10,15,24 silentio44:18 55:8 56:13,15 52:16 28 17:17
272 28.13 similar 40:22 56:20,25 step29:15 supports 36:9
41:21 47:24,25 | 42:1549:14 sounds 16:6 stepped 284 532
50:15 56:7 57:3 | smple 11:15 sparse 35:24 stop 55:5 supposed4:10
separate 457 smply 19:7 speak 49:12,24 | story 19:2,250:8 | 13:15,18 25:14
511 23:21 26:8 special 19:15 50:16,18 451
set 10:16 43:19 36:11 21:18,21 storys 19:3 upreme 1:1,12
48:8 situation 8:12 specific 46:24 strange 40:3,6 45:2
sets 31:16 23:14 31:23 specifically 40:13 ure 6:15
setting 7:18 34:9352040:7 | 11:2351:8,11 | strategic36:9 sworn 30:7
sevenyear 41:9 | Stuations 21:11 52:15 grickland 3:11 | system6:3 14:23
shed44:12,13 38:11 speed4:21 3:17 4:10,16
sheeps 41:4 sixth3:13,16,21 | spelled45:17 6:16 8:6 10:19 T
shell 41:12 15:21 184 spent 49:24 11:20 12:15 t211
sheriff 33:11 19:21 21:2,3,23 | spinning 43:6 17:2227:12 | table23325:10
sheriffs 30:5 25:6,17,18,24 | split 23:14 46:18,19 477 | 1abs 57:25
31:5,6,10,13 37:18395,8,9 | spoke 33:10,12 54:14 58:3 take 12:22 16:5
31:16 43:20 39:13,20,23 43:16 strong 14:16 16:24 21:8 22:3
sherry 1:3 46:11,1547:1 | stage37:3,10 | strongly 355 37:3 39:23 44:6
shes15:1337:11 | 47:12,1848:21 | stand 21:13 sub 44:18 52:23
37:12,13,16 49:1,3535 standard21:4 | subjective 20:22 | taken30:9

Alderson Reporting Company




Official - Subject to Final Review

69
takes3:2055:12 | 40:12,12 41:23 | three7:6 tough44:1 56:15
talk 27:22 32:19 42:11 43:21 threshold 47:10 | transcripts 36:18 | under stood
332 441418 451 | time 6:1115:13 | trial 48 5:1,16 22:24,25
talked14:4 45:10,13 47:4 17:12 20:14 6:7,138:14 undisturbed25:4
30:17 485 50:16 555 | 28:5,7 36:25 9:17 12:16 16:5 | unequal 39:10
talking 5:24 41:1 55:1056:14 44:1 48:11 16:7 17:9 18:15 | unequivocally
51:24 54:20 57:23 54:19,22 56:9 22:13,23 239 31:11
55:24 theres3:19 56,7 | timdine 49:21 23:10,11,12,13 | unfair 43:8
talks 11:19 57:9 6:15 15:19 times22:25 23:16,25 24:4 | united1:1,12,18
tell 11:9 24:14 18:21 24:12,12 | titlow1:6 3:4,24 28:8,9,10 29:2 2.7 17:16,20
34:6 24:212127:13 | 47,86:22,24 36:1837:1,35 | 49:1351:22
teling 19:4 46:23 | 28:19 35:24 71,1688 9:16 | 37:2339:17,21 | unknown 34:10
47:16 36:23 38:11,12 10:5,7,20 12:5 40:11 41:11,14 | unreasonable
term 38:5 39:8 435,7 12:1116:18,21 | 42:454:2456:3 | 10:20,25 32:11
terms 46:22 47:2357:15 17:1,7 30:4,10 57:21 52:20
48:10 50:3 theyre 8:25 30:14,16,17,18 | tried24:11 44:12 | unusual 34:9
tested43:1 23:24 45.17 31:5,20 32:3,16 | triggered 34:6,7 | updde 3:21
testified 16:2 thing3:1910:16 | 3216213514 | 348 upsidedown
30:4,5 15:20 25:10 42:1053:16 triple 54:5 15:22
testify 24:10,12 49:7 54:9,24 55:2,22 | trouble 47:9 use 26:3 56:21
30:12 35:13 things4:2 9.1 55:22 troubling 10:23 56:22
38:1441:10 13:1 1511 titlows 4:12 12:7 | true 16:23 28:2
testimony 16:18 16:2517:3 153 16:1 29:16 v
18:11,24 19:8 20:11 22:4 toca3:14,15,17 |truth17:819:4 |v1534336,10
23:10,12,25 48:1354757:3 | 32342711 |truthfulnes56:2 | 39:5,2149:13
25:14 309 think 424 78,14 | 41922513 | trying45:22 valerie 1:20 2:10
37:2339:1492 | 7:2111:10,12 6:25,25 8:6 57:21 276
54:23 55:3 12:4 15:10 10:7,8 12.7,12 | tuesday 1:9 viewed17:25
57:13 19:1821:6 235 | 12:1316:7,11 |turn28:3 20:23
thank 38 17:13 | 23:13,16,18 16:22 28:4,7,12 | turned3L:3 32.7 | violate 45:2
27:3,4537,8 24:16,23259 | 28:16,2230:10 | turns 22:6 violated 30:9
53:12 58:5,6 25:17 268,23 35:12 40:23 two 5:9 11:21 violation14:15
thanks 17:5 34:2 36:23 41:6 42:3 4524 |  12:24 14:3,12 184 25:19
thats7:8,14 8:16 | 40:19 43:23 51:14 54:9,12 15:11 17:20 26:2139:8,9,13
8239:1310:13 | 45:1046:25 54:22 57:23 20:11 28:17 39:23
11:16 13:21 47:2)56,7,20 | tocas49:10,17 violations 50:10
15:10 20:6,13 489 49:6 51:11 | todo 18:21 U 511,13
21:10 22:2 54:10 55:10 told 16:4 31:7 ul12:22 vonlee 1:6 31:4
24:17 25:10,10 | 56:16 57:2 33:17 34:25 ultimately 5:16 31:20
26:7,10,11 thinking 10:21 36:4 55:4 unable 52:9 W
28:2329:2,16 | thinks13:11 top 51:9 uncle 32:3 54:24 ——
20:212130:13 | 24:2047:18 | totality 481516 | understand55 | want6:128.1
30:2224,25 | thought 22:5 56:17 525724910 | 13241816
31:2332:23 42:12 437,10 | totally 12:15 11:7 15:20 19122015
34:25 39:1 43:15 47:11 21:13 16:17 29:8 32:1835:15

Alderson Reporting Company




Official - Subject to Final Review

70

57:17
wanted7:5,13
13:5 38:25 56:1
wardenl:3
warranted10:1
washington 1.8
1:18
wasnt 9.4 27.22
28:5 32:16 33.8
33:18 356 37:3
57:7,20
way 3:18 11:3,7
11:1119:12
29:21,22 32:22
36:17 39:12,15
46:12 55:10
ways40:22 57:11
weak 20:9
weapon 56.6
weird 40:16
weirdness40:17
wellcounselled
74,12
wdlknown 57:7
went 34:20,24
46:12
weve 14:4 52:9
whats 9:13 39:24
whos48:11
william 31:2,14
35:10
williams 52:24
willing 10:10
win 16:5,7
wins 58:3
withdraw7:13
12:8 14:8 16:3
35:1554:12
56:1
withdrawal 5:4
13:2 16:12 554
withdrawing 7:18
29:12,13 354
50:12
withdrawn 6:11

12:17 18:18
286 29:4 54:19
withdrew23:3
44:12 57:10
witness21:9,9
21:12,16
witnesses21:19
30:6
wonder 44:16
word 20:19
words 31:3
work 5:14 13:20
works 36:17
worse6:15
worth 22:23
wouldnt 33:11
46:5 52:17
writes13:8,8
wrong 20:6 22:2
30:23,24,25
33:7 37:19 42:8
43:2547:1,2
48:22 53:14,22
wrote43:18

04 1:13 3.2 58:8

6057:19

1

7

19:1914:21
53.22
10084
100a 12:6 14:6
101a84 11:19
102a11:22
111:13 32
1240:11 58:8
12414 1:4 34
155:23 6:5 22:22
1728
19a3:22

765919303

8

81:930:335:10
54:2.8

9

2

X

x 12,7

Y

26:89:1914:.21
205:23 22:8,23
24:22
201319
2119:19
2254 14:13,21
45.6 53:22
27211
29516:1
29830:2 31:14
35:11

yeah 56:24

year 135 22:7
49:24

years 5:23 65,8
6.8 18:19 22:8
22:22

youll 42:5

youre 41:19 424
44:5 47:24 48.3
55:11 56:16,20
56:22

youve 5.6 6.3
16:24 567

3

324
30257:24
31757:24

4

40year 24:22

5

568
532:14

56 36:17
56day 36:19

Z

6

0

630:2 33:10
34:11

Alderson Reporting Company




