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PROCEEDI NGS
(11: 04 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argunent next in Case 12-414, Burt vs. Titlow.

M . Bursch.

ORAL ARGUMENT OF JOHN J. BURSCH
ON BEHALF OF THE PETI TI ONER

MR. BURSCH:. Thank you, M. Chief Justice,
and may it please the Court:

No court has ever held that AEDPA and
Strickland can be satisfied by presunption based on a
silent record. Yet that is precisely the approach the
Sixth Circuit adopted in granting habeas relief here.
The record doesn't say how attorney foca I nvesti gated or
what advice attorney Toca gave, but based on that record
silence, the Sixth Circuit assumed Toca was ineffective.
And under AEDPA and Strickland, the presunptions run the
opposite way.

Now, if there's one thing that the Court
takes away fromthe oral argunment this nmorning, | hope
that it's -- it's this: How upside down the Sixth
Circuit's analysis is when it says on Page 19A of the
petition appendi x that Toca was deficient because the
record contains no evidence that he advised Titl ow about
el enents, evidence, or sentencing exposure. The correct
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gquestion is whether the record contains evidence that
Toca did not do those things. And that record sil ence
is dispositive in favor of the State on habeas revi ew.

Now, if we could pull the curtain back and
see what really happened here, it may be the case that
Toca gave the proper advice, that he advised Titl ow
about all the perils of going to trial, and that Titl ow
continued to maintain her innocence.

Under Strickland, we're supposed to presune
that Toca did exactly that, especially when it's
Titlow s burden to satisfy the burden of proof, and she
failed to do that.

Sol'd like to begin with our first issue,
whi ch i s AEDPA deference and the per{ornance prong of
Strickl and.

JUSTI CE GINSBURG: May | just ask a question
about what you just said? The record does show that
Toca canme into the case very late in the day, and he
asked to have a postponenent because he said, | have to
get up to speed. | don't know anythi ng about this case.

So Toca hinmself is saying, |'m not
acquainted with the case -- with the case.

MR. BURSCH: Well, | don't think he's --
he's saying that, Justice G nsburg. He's saying |I'm not
prepared for trial yet. But he says, |'ve got a |ot of
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materials here. He goes through a very sophisticated
sentencing analysis with the -- the sentencing court in
this plea w thdrawal hearing.

I f you understand M chigan sentencing, if
you' ve got a mansl aughter charge, there's a grid. And
there's all kinds of different boxes that this could
have fit into, and he would have had to have anal yzed
the evidence in order to determne that the two to five
range was appropriate for a mansl aughter conviction, and
to be able to then negotiate with the prosecutor about
whet her that was or was not appropriate.

And so we know that -- that Toca did a |ot
of worKk.

JUSTICE ALITO Was the éentence t hat was
ultimately inposed after the trial for the second-degree
mur der conviction within the guidelines, within the
M chi gan gui del i nes?

MR. BURSCH: Yes, it was.

JUSTICE ALITO What -- do you know what
t hose gui delines were?

MR. BURSCH: | don't recall, but it's
sonet hing on the range of 15 to 20 years. And when
we're tal king about guidelines, it's inportant for the
Court to understand the difference between what the
gui delines called for, for mansl aughter and what was in
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t he pl ea agreenent, because Mchigan's got this
I ndeterm nat e sentenci ng system where you' ve got a range
for the | ower end.

And so the plea deal was 7 to 15 years on
the | ower end. And a mansl aughter conviction -- that
is, if they had gone to trial and | ost for mansl aughter,
the | ower end was 2 years to 5 years.

And so it was entirely reasonable, from an
obj ective perspective, for an attorney, looking at this
record at the tine the plea was withdrawn, to say, yes,
if you want to mmi ntain your innocence, the nost |ikely
bad result at trial is nost |likely better than the plea
deal that you already have. Sure, there's a risk that
sonet hi ng worse coul d happen, but th{s Court has said in
Strickland and Lafl er and ot her places that bad
predi ctions are not deficient performance.

And so really, when you get down to it, it's
really a problemw th both the advice being reasonabl e,
but also the failure to carry the burden of proof. It's
just the case that Titlow has not conme forward to
denonstrate, as he was required to do -- she was
required to do on the record what Titlow -- or what Toca
did to investigate and what advice Toca actually gave to
Titl ow.

JUSTI CE KENNEDY: When we're aski ng whet her

6

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

t he advi ce was reasonable, what force do we give to the
proposition that a well-counselled defendant was now

i nsisting that he wanted to change his plea? And there
was only three days. How do we factor that in? If --
if we | ook at the gist of what the counsel did --

MR. BURSCH. Right. | think that's an
I nportant factor.

JUSTI CE KENNEDY: -- it may lead us to one
answer. But if we know that a previously
wel | -counsel | ed defendant had now changed his m nd and
wanted to wi thdraw, how do we factor that in?

MR. BURSCH: | think that's a significant
factor because, as you point out, before the ink was
even dry on the plea agreenent, Titléw was al ready in
prison saying, |'minnocent. Maybe | should be
withdrawing this plea, setting in nmotion a chain of
events that resulted in her firing the first attorney
and then hiring a second attorney.

And | don't think that the court of appeals,
the M chigan Court of Appeals, articulated any kind of
a -- a per se rule about that. You know, certainly we
all understand that the ethical obligation of the |awer
is that if your client insists that they want to
mai ntain their innocence, you have to allow themto do
t hat .

7

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

But what the court of appeals did, at pages
100 to 101A of the petition appendix, it |ooked at that.
But it also | ooked at the other evidence. It |ooked at
the Strickland presunption that Toca did his job. And
then it says at the very conclusion of that sentence,
based on all the proofs and argunments presented, Titl ow
failed to satisfy her burden. This instance is one part
of that.

JUSTICE ALITO Could you explain the
procedural situation before the M chigan Court of
Appeal s? There was a notion by the Respondent for a
remand to the trial court to create a record; is that --
t hat correct --

MR. BURSCH: That's corréct.

JUSTICE ALITO -- on the issue of
i neffective assistance of counsel?

And so the -- the question that the court of
appeal s had to deci de was whether the materials that
were submtted by the Respondent were sufficient to
justify the hearing.

MR. BURSCH: That's correct.

JUSTICE ALITGO And the court of appeals,
gather, said they're not sufficient and cited, anong
other things or principally, the fact that the
Respondent had cl ai med i nnocence, and that was the
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reason for the change of attorney.

So the issue really wasn't -- that was
before themwas really not entitlenment to relief, but in
t he course of deciding whether there should be a renmand,
t hey necessarily got to the issue of whether there was
an entitlement to relief. |Is that -- is that correct or
do I not understand?

MR. BURSCH: Just to be clear about M chigan
procedure, the defendant has an opportunity to a right
to ask for what's called a G nther hearing in M chigan
and that's an evidentiary hearing to devel op a record
for an ineffective assistance claim

Titlow did not ask for that hearing in the
trial court. She did ask for it in {he M chi gan Court
of Appeals. But under the Mchigan court rules -- this
is 7.211(C) (1) (a)(2) -- she was required to nake a
proffer to justify that hearing on this notion to
remand. And so the court of appeals, before it issued
Its nmerits opinion, issues a one-sentence order that
says: The Motion to remand i s denied because you have
not proffered enough evidence to denonstrate that a
hearing is warranted.

And that nakes sense because the only
proffer was the polygraph, Lustig affidavit and the
Pierson affidavit. It would be entirely appropriate --
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this often happens -- that Titlow herself would have
subm tted an affidavit saying: This is what Titl ow
knew -- I'msorry: This is what Toca knew, this is what
Toca advised, and | relied on that. O sonetines it's
even the case that the previous defense counsel is
willing to submt the affidavit that says: This is what
| knew, this is the advice that | gave.

None of that was there. And so that's why
you have this denial of the motion. So now in the
context of that record and, Justice Kennedy, the claim
of innocence and this whole thing being set in notion by
that claimof innocence, it was quite easy for the
M chi gan Court of Appeals to say that, on the proofs
presented and in |ight of the Strick{and presunpti on,

t here was not hi ng objectively unreasonabl e about
allowing Titlow to recall her plea.

JUSTI CE KAGAN: I n just thinking about that
M chi gan Court of Appeals decision, there is one sort of
troubling line init to nme. It says: "Wen a defendant
procl aims his innocence, it is not objectively
unreasonabl e to recommend that the defendant refrain
from pleading guilty no matter how good the deal my
appear.” And one way to read this is it's a kind of
categorical rule which says that when the defendant says
he is innocent, basically your obligations to properly
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advi se hi m about a plea go away.

Now, | understand you not to read it that
way.

MR. BURSCH: Correct.

JUSTI CE KAGAN: So could you tell nme a
little bit about what you think of that question and why
you read the sentence the way you read the sentence?

MR. BURSCH. Yes. | think it would be very
difficult to defend the opinion if that was the only
sentence of analysis, because we do not agree that a
sinple claimof innocence by your client relieves the
attorney of any responsibility to do anything. That's
not what happened here.

Four sentences before thé sentence you j ust
read on Page 101A, the court of appeals tal ks about the
Strickland presunption that the attorney is doing his or
her job. Two sentences after that sentence you just
read on page 102A, the M chigan Court of Appeals
specifically says: "On the proofs and argunents offered
by defendant, there is no ineffective assistance here.”
And so that was part of a |arger discussion about
attorneys who do their job when their clients are
claimng innocence. And you have to put all that
t oget her.

And | think it's significant also that the
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M chi gan Court of Appeals was giving Titlow the benefit
of the doubt here, because on Page 100A, just one page
earlier, it assunes Titlow s position, that is that Toca
actually gave the advice to withdraw the plea. W don't
even know that, because we don't have credi bl e evidence
in this record.

We don't have an affidavit fromTitlow W
don't have an affidavit from Toca that indicates that
Toca ever gave that advice. Again, if you could draw
the curtain back, it may very well have been as we
assume under Strickland that he totally and conpletely
advi sed about all the risks of trial before the plea was
wi t hdr awn.

JUSTI CE BREYER: Can you\clarify sonet hi ng
for nme about habeas corpus | aw?

MR. BURSCH: Yes.

JUSTI CE BREYER: | have to inmagine facts, so
let's take it as a hypothetical. The U S. -- the
district attorney says: This |awer was adequate and
really two factors make that obvious. The first factor
is that the client said that she was innocent and,
taking that into account with the other things, that
coul d have justified adequately his w thdrawal of the
pl ea and not convi ncing her not to.

Second, the sentence that the district
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attorney wanted to give was nore than a year greater
than the guidelines for mansl aughter, and that could
have justified it.

Now, it wites -- the court then wites in
its opinion only the second reason and never nentions
the first. Now we go to habeas and the habeas court
t hi nks that second reason is pretty flinmsy there. GCee,
she was exposing herself to nmurder, et cetera; it's
pretty flimsy. The first isn't so bad, but they didn't
rely on it. OCkay.

So now what's the habeas court supposed to
do? Should the defendant have gone back to the State
court first? |Is the habeas court supposed to have its
own i ndependent hearing and nake up {ts own m nd? How
does this --

MR. BURSCH:. That's a delightful question

JUSTI CE BREYER: " m gl ad. | would love to
have an answer.

(Laughter.)

MR. BURSCH: And | want to start with a
record response to distinguish our case from your
hypot heti cal and then address the habeas question. Your
hypot heti cal assuned that the State court only nmentioned
one of the two reasons, and here obviously the court of
appeal s tal ked about innocence. W' ve discussed that at
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| ength. But on page 100A of the opinion, the court of
appeal s al so notes that the defendant noved to w t hdraw
her plea because the agreed-upon sentence exceeded the
sentenci ng gui delines range. So they are both here.

But assum ng your hypothetical that we only
had one and not two, the question is really easy under
2254, because so long as the decision was not a
m sapplication of this Court's clearly established
precedent, there is no violation even if their reasoning
m ght not have been as strong as it could have been had
t hey nmentioned the other reason.

So next habeas question: Does the defendant
get an opportunity to have a Federal habeas hearing to
further devel op the record about mha{ happened? And the
answer is no, because under 2254(e)(1l) and (e)(2 there
is a presunption of correctness about everything that
was found in the State court system And there is no
right to get a Federal evidentiary record if you have
not adequately pursued your ability to devel op the
record in the State court.

And as Justice Alito has al ready pointed
out, it was Titlow s failure, not the State's failure,
to properly proffer evidence to get the G nther hearing.

JUSTICE ALITO What do you nmake of the fact
that -- what do you neke of the fact that at the change

14
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of plea hearing, the first attorney didn't mention the
clai mof innocence, only nentioned the fact that the
sent ence was above the guidelines?

MR. BURSCH: | don't think that's
significant because those two things are not nutually
exclusive. The defendant could believe in her heart of
hearts that she's innocent and at the sanme tinme the
attorney could acknow edge that there are facts in the
record already admtted that a reasonable jury could
conclude that you were guilty of mansl aughter.

And so it would not be inconsistent for that
attorney to argue for a | ower guidelines range in the
plea. And so there's really nothing inconsistent about
that. But of the inmportant thing to\understand here is
just the failure of the burden of proof. The Sixth
Circuit is upside-down when it reads into the record's
silence ineffective assistance.

JUSTI CE Gl NSBURG: \When you say the record
Is silent, | am |l ooking at the Joint Appendi x, Page 295,
and this is Titlow s statenent: "I would have
testified against my...had | not been persuaded to
wi t hdraw nmy pl ea agreenent, because an attorney prom sed
me he would represent ne. He told me he could take ny
case to trial and win."

So that sounds |ike she was persuaded by M.
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Toca to go to trial because she could win. And he had
at that point not nade any appraisal of the case.

MR. BURSCH. Well, first | have to disagree
with the prem se of your question, Justice G nsburg,
because there is no doubt that Toca made an apprai sal.
He had -- you know, the quote fromthe plea w thdrawal
hearing is "a lot of materials,” and he made a very
sophi sticated argunent about what the guidelines range
shoul d be and that range was | ower than the plea
actually offered.

But what you need to understand about this
testimony from T Titlow right here, this was a plea for
| eni ency at sentencing. This was not part of the
proffer to the M chigan Court of Appéals as part of the
motion for remand. What Titlow could have done was
submt her own affidavit or the affidavit from Toca
establ i shing whether this was actually true or not.

I n addition, you ve got to take the context
of this and juxtapose it against the other things that
Titl ow was saying at this very sanme sentencing hearing.
And it's remarkable really that she says both of these
things. She says she feels sorry for her Aunt Billie
for being this manipulating and evil person and thanks
God that she did not do what Billie asked her to do.
And she says it was only because of her, Titlow, that
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the truth came out. So sonehow it's still a claim of
i nnocence, even after trial, even after there has been a
convi ction.

If there are no further questions, | wll
reserve the balance of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. O Connel |

ORAL ARGUMENT OF ANN O CONNELL,

FOR UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONER

MS. O CONNELL: M. Chief Justice, and may
It please the Court:

There are two primary points that the United
States would like to nake. First, mﬁen eval uating
Strickland prejudice in the context of a rejected plea
offer, the statenent of a convicted defendant that she
woul d have accepted the plea absent sufficient advice
shoul d be viewed with skepticismand to support a
finding of causation, the statenent should be judged
based on all the objective circunstances.

Second, when a Federal habeas court finds a
Si xth Amendnment violation in the rejected plea context,
it should not categorically require the governnment to
reoffer a rejected plea deal. That decision should be
| eft to the sentencing court, and requiring the
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governnment to reoffer a rejected plea deal in a context
li ke this case where the plea agreenent required the
def endant to do sonething other than plead guilty --
gi ve testinony against her aunt -- it doesn't nake
sense, and the governnment should not be required to nake
the reoffer.

Every defendant who rejects a plea offer and
then is convicted after a trial will have an incentive
and will want to revert back to a plea deal that she
rej ected beforehand. The statenment of a convicted
def endant that she would not have wi thdrawn her plea --

JUSTI CE SOTOVAYOR: Counsel, years ago, one
of ny coll eagues, not on this bench, but a different
one, said to ne, you know, there's nﬁch t o-do about
judges basing credibility on denmeanor. And he said, no
one does that. \What you base it on is the internal
consi stency and logic of the testinmony and howit's
corroborated by circunmstances. And he said, otherw se,
you just rarely hear anybody say, story makes sense,
nothing -- story doesn't make sense, the story's not
corroborated, but the guy |looks like he's telling the
truth.

l"mreading all the decisions that you cited
for me and not one, including in this circuit, relies
simply on that kind of statenent. Every one of themis

18
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based on conparing the testinony to other factors; to

|l ogic, to evidence, to objectives. So | don't know what
rule it is, what objective evidence nmeans. Do you mean
corroboration the way you need to prove a nurder? |Is

t hat what you want us to announce?

MS. O CONNELL: | don't -- we're not asking
for any kind of a special rule that there has to be, you
know, a certain anount of corroborating evidence in
addition to the defendant's statenment. | do think it is
just a general rule that you have to expand out to al
t he objective circunstances to evaluate the credibility
of the defendant.

And what the Sixth Circuit says in this case
I's, unlike sonme circuits, this court\does not require
t hat a defendant nust support his own assertion that he
woul d have accepted the offer with additional objective
evi dence.

JUSTI CE SOTOVAYOR: It said it, but it
didn't do it.

MS. O CONNELL: Well, to the extent that the
court was saying that the defendant's statenment shoul d
be credited or not credited al one w thout necessarily
| ooki ng at everything, that's wrong. And to the extent
that it -- that it |ooked to other evidence in the
record and to corroborating circunstances, the ones that
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it pointed to were too weak, and they were al so very
sel ecti ve.

The Court pointed to two things that the
court --

JUSTI CE SOTOVAYOR: Wel |, counselor, that's
what juries do all the time, selectivity. That doesn't
nove ne. What | want to know is: Why do we announce a
rule that sonehow suggests a limtation that can't
exi st? Meani ng what judges | ook to, to determ ne
credibility relies on factors that you can't sumup in
one word.

MS. O CONNELL: All we're asking the Court
to announce or to clarify on this question is that the
subj ective statenment or the self-ser&ing st at ement of
the defendant in these circunstances should be viewed
with skepticism and that the Court should | ook --

JUSTI CE SOTOVAYOR: Every court says that.

MS. O CONNELL: Well, to the -- there could
be confusion on what the Sixth Circuit's rule is.
mean, there is -- the Sixth Circuit believed that it was
announcing a rule or that it has a standard --

JUSTI CE BREYER: Well, are there rules in
this area? | didn't think -- are there rules? | nmean,
doesn't every judge, whenever that judge is deciding a
factual matter or the jury, take into account from every

20
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wi tness, whether that witness is making a pretty
self-serving statenment? | nean, that's a factor.

And | guess we could have sone situations,
sonetinme, in some place, where a witness got on the
stand and said sonmething that was totally in his favor
but when you heard it, hmm and you knew the case, hmm
he's right. And then that could happen with this kind
of witness, too. It could happen. |I'mnot saying it
very often does, but it could.

So why should we have any special rule for
t hese witnesses and not for any other?

MS. O CONNELL: We are not asking for any
kind of a special rule. W are just asking that -- that
the Court clarify if it addresses thé second questi on,
that what the Sixth Circuit is saying, that you
essentially -- if you interpret it to mean that you
don't have to ook out to all the -- the objective
circunstances to determne the credibility of the
defendant, that that's wrong.

CHI EF JUSTI CE ROBERTS: Well, you need to
gi ve us sonme exanples of things that don't count. |
t hought it was in your brief that you had said, | ook,
the fact that it turns out to have been a very bad deal,
you know, the bargain was one year, and the sentence
after guilty was 20 years, that, | take it, you say is
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not a corroborating factor.

MS. O CONNELL: Not in this case. The --
the disparity between the sentence that a person
receives after the plea deal and the sentence that they
received after a trial is going to be present in every
case.

CHI EF JUSTI CE ROBERTS: Ri ght .

MS. O CONNELL: In fact, it has to be for
prejudice. That could be a corroborating circunstance
or sonmething to support the defendant's statenment in a
case where, like sone of the court of appeals' opinions,
t he defendant was m sadvi sed on sentenci ng exposure.

The | awyer said, well, you should reject this plea deal
for 15 years because the naxinun1tha{ you coul d get at
trial is 20 and so it's worth the risk.

But this defendant understood conpletely and
said nultiple tinmes on the record that she understood
that the -- the potential sentence for a nurder
conviction was a life sentence and that that was back on
the table if she withdrew the plea offer.

JUSTICE ALITO. On the question of this --
of this sentence, what do you think were the range of
reasonabl e sentences that could have been inposed in
conpliance with our recent decisions? You have -- you
have the sentence that was offered before the trial, but
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t hat was predicated on, A testinony, and B, not having
to go totrial. And then you have the sentence that was
i nposed after the trial when there was no testinony and
there was a trial.

So what was the -- what do you think a trial
court could reasonably do in that situation, just split
the difference?

MS. O CONNELL: Well, 1 think the trial
court has a |l ot of discretion under the Court's opinion,
but I think what -- what should have happened in this
circunmstance is to go back to the sentencing court, not
require the governnment to reoffer this plea deal, which
just sinply can't be -- can't be offered and accepted
anynore. |In fact, in the record mheﬁ you see it being
reoffered, they're saying we're offering mansl aughter in
exchange for her testinony at a trial that already
happened. |t doesn't make sense.

In this case, there -- there should be no
reoffer. W should go based on the conviction after
trial because of that, and perhaps there could be sone
kind of a reduction of the sentence within the district
court's discretion to --

JUSTI CE GI NSBURG. Why -- why -- you nmade
the point that this plea bargain could not be carried
out once the number one condition, the prosecutor said,
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you testify against your aunt and then we'll give you
this deal. Once the aunt is tried and she doesn't
testify, there's no -- there's no plea bargain.

So why isn't that enough to decide this
case? If you can't tell a prosecutor to renew a bargain
that can't be carried out, then it's becone inpossible.

MS. O CONNELL: Well, | mean, we think
that's right. | don't know that it nakes sense to say
t hat because there is no renmedy, that the Court
shoul dn't address the first or second questions. |
mean, maybe if the Court thinks that there's -- there's
definitely no renedy and that this 20- to 40-year
sentence should remain in place. But -- but, exactly,
we don't think that the -- that the éovernnEnt shoul d be
required to reoffer the plea agreenent in these
ci rcunst ances.

JUSTI CE KAGAN: But we're in a position now,
aren't we, where the State court can do exactly that,
can say the circunstances have changed, and -- and so
| eave everything undi sturbed.

MS. O CONNELL: Yes. The problem -- one of
the problenms here is that the Sixth Circuit sort of took
as a given that in circunstances like this, that the --
the original plea offer has to be reoffered. And what
we think the court was saying in Lafler is that that's
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one thing that's on the table. [It's not necessarily
required in every case. There could be other creative
remedi es. Like there could be a defendant who can no

| onger -- who m ssed the opportunity to give the

testi nony she was supposed to give, but perhaps she has
i nformati on on sonebody el se and so maybe we could do a
renegoti ati on of the plea.

The Sixth Circuit, we do not think, should
be just requiring after it finds a Sixth Amendnment
violation that the governnent reoffer a plea agreenent
in circunstances that are different fromthose in
Lafler.

JUSTI CE SOTOVAYOR: But isn't that -- |
mean, the court didn't say that the éourt -- that the
court below -- the Sixth Circuit didn't say that the
court bel ow had to accept the reoffered plea agreenent.
It seenmed inherent in Lafler and Frye that what the
court was saying is that the court below has to use its
j udgnent on whether offer -- accepting the pleais -- is
right or giving another renmedy is right. All of these
arguments should be before that court, not before us, as
an absol ute rule.

MS. O CONNELL: That's right. And -- and we
sinply think that the decision whether to require the
governnment to reoffer it in the first place should also
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be sonething that's left up to the sentencing court.

JUSTI CE SOTOVAYOR: So that's your only
point, which is that that should be an issue for the
court bel ow.

M5. O CONNELL: Yes. So this should all be
|l eft to the discretion -- discretion of the sentencing
court to cone up with an adequate renedy.

JUSTI CE SOTOVAYOR: But sone renedy has to
be offered --

MS. O CONNELL: Well --

JUSTI CE SOTOVAYOR: -- if there is a
vi ol ati on.

MS. O CONNELL: The -- the court's opinion
in Lafler, | think, |eaves that ques{ion open. It says

that it could be the circunstances that the sentencing
judge deternines that the nost fair result is to | eave
the conviction and the sentence in place, but the
sentencing court has that discretion. Thank you.
CHI EF JUSTI CE ROBERTS: Thank you, counsel.
Ms. Newman?
ORAL ARGUMENT OF VALERI E R. NEWAN
ON BEHALF OF THE RESPONDENT
MS. NEWVMAN: M. Chief Justice, and may it
pl ease the Court:
There is no question that the M chigan Court
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of Appeals erred and created an end-run around
Strickland in finding the professed -- that if a

def endant professes innocence, that there's no need to
| ook any further to say that defense counsel provided
effective assi stance.

There is also --

JUSTI CE SOTOVAYOR: | agree with you and so
does your adversary, but he says there is nothing in
this record to show what research was done or not done.
The fact that the prior counsel's record wasn't revi ewed
doesn't say that he didn't talk to the prosecutor,
doesn't say that he didn't |look into other record
evi dence, any of the discovery that had been filed with
the court, or any of the other circuﬁstances t hat coul d
have i nfornmed hi m adequately.

MS. NEWMAN: That is partially true, Justice
Sot omayor. The record does show that at every turn when
M. Toca stepped into the courtroom he asked for nore
time and indicated he wasn't ready. The record does

show that, as soon as the plea was wi thdrawn, M. Toca

said: "I need nore time. |I'mnot ready to go to trial
And in all fairness, my -- ny client deserves to have a
fair trial. 1'mnot ready."

He's not ready to go to trial. He doesn't

have a good handl e on what the record is.
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My brother counsel makes an argunent that
M. Toca nmade a very sophisticated sentencing anal ysis
and therefore had a grasp of the record. | would
di sagree with that interpretation of the record. M.
Toca canme in and said that the guidelines were two to
five on the m ni mum sentence. The prosecutor said: "I
don't know what the guidelines are and |I don't care.”
There's -- we don't even know if his recitation of what
t he gui delines range was, was accurate. So there is
nothing on this record to show that M. Toca even knew
anyt hing about the --

JUSTI CE SOTOVAYOR: Well, that's --

JUSTICE ALITO. Are you arguing that he --
he needed to be -- he needed to have\enough mat eri al and
to have famliarized hinmself enough with everything
that's relevant to the case to be able to go to tri al
before he could nmove to have the -- the previous plea
wi t hdr awn?

MS. NEWMAN: No, ny argunent does not go
that far. \What |I'm arguing --

JUSTICE ALITG Al right. Well, then I
don't understand what the argunment was.

MS. NEWMAN: The argunent is that defense
counsel has a duty to investigate, that the defense
attorney has a duty to be able to informthe client of
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the risks of either accepting a plea, withdrawing a
pl ea, whatever the case. |In this case it's w thdraw ng
a plea that has already been accepted by the court.
This is a very significant step in this matter.

JUSTI CE SCALIA: Well, that's true. But --
but you -- you have the duty, or -- or counsel for the

def endant has the duty to show that counsel did not do

that. It's -- it seens to me you are putting the burden
on the other side to -- to prove that the -- that
counsel knew all this. And that's not the way -- that's

not the way the game is played.

M5. NEWWAN: | agree with that,
Justice Scalia, and we are not putting the burden on the
other side. There is -- | wll refef the Court to the
Pi erson affidavit, which is in the Joint Appendi x at
page 298. That affidavit, in particular, paragraphs 6,
7, and 8, indicates that in an arbitration hearing when
Ms. Titlow testified and M. Ot or deputy, Sheriff's
Deputy Ot testified -- in arbitration hearings,
W tnesses are put under oath and the affidavit is a
sworn affidavit froman attorney. So it is a notarized
affidavit from-- about testinony that was taken under
oath, that indicates that M. Toca approached Ms. Titl ow
while she was in jail, while she was represented by
counsel ; that the approach was: "You should reject the
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pl ea and not testify against your aunt.” That's the
evidence that we have in the record, and that is not
just Ms. Titl ow.

JUSTI CE KENNEDY: But just -- just to be
clear, isn't that after Titlow had asked for an attorney
because Titlow had talked with the jailer, who
encouraged Titlow to plead innocent?

So -- so you have to include that preface to
this statenment, or it's quite inconplete.

MS. NEWVAN: Justice Kennedy --

JUSTI CE KENNEDY: O correct nme if that's
wr ong.

MS. NEWVMAN: | would say that's wong, and
that's where the court of appeals is\mwong agai n and why
the State court's findings are entitled to no deference,
because the state court took that affidavit from WIIiam
Pierson and turned the words on its head.

The affidavit does not state that Vonlee
Titl ow approached the sheriff's deputy and asked for a
new attorney. The affidavit states that the sheriff's
deputy approached her. He told her she should consult
with his attorney because his attorney was really good
and his attorney would be able to help her.

And so it's the sheriff's deputy,
unequi vocally fromthis affidavit, because it's the only
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pl ace that this evidence cones from it's the sheriff's
deputy --

l"msorry. Were you |looking -- it's on page
298 of the Joint Appendix in WIlliam Pierson's
af fidavit.

It's the sheriff's deputy that sets
everything in notion about innocence. And why does he
do that? Because he's in the courtroom when the plea is
entered. And what is part of the plea? Part of the
plea is that Vonlee Titl ow passed a polygraph. Well, to
a | ayperson what does that mean? You pass a pol ygraph,
you are innocent, you didn't do the crine.

Well, in this case, that's not the situation
at all. The passing of the polygrapﬁ cenmented her guilt
in participating in this crime. But what the -- what
she passed in the polygraph was that she was an ai der
and abettor. So it was her aunt who took the pillow and
snot hered her uncle, not Ms. Titlow But she was
present. She participated. She accepted noney after
the crine.

So everything that happened in the M chigan
Court of Appeals took the actual facts and turned them
on its head, which is why the factual findings are not
entitled to deference.

JUSTI CE ALI TO Isn"t it -- is it
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unreasonable to read the Pierson affidavit -- and -- and
you submtted that; isn't that correct?

MS. NEWVAN: Correct.

JUSTICE ALITO. Al right.

-- toread it to nmean that there were

di scussi ons between Deputy Ot and Titlow, and Titl ow

said she wasn't guilty? Ot said, "Well, if you are not
guilty, you shouldn't plead guilty. | will refer you to
an attorney. |If you want ne to, | could ask sonebody to

come and talk to ne."

That seens to be a direct quote from-- from
Titlow. Isn't that -- soisn't it reasonable to read it
t hat way?

MS. NEWVAN: Justice Ali{o, that's one --
part of what you said | would agree with, that the -- it

does state in the affidavit, certainly, that he had an
attorney that was really good and could ask sonebody to
come talk to ne.

But the rest of the statenents, | would
argue, are -- are inferences and not facts. And we have
facts in the affidavit.

JUSTI CE BREYER: So the point is that there
has to be sone evidence. You -- you are saying that the
court was wong when they said your client said she
wasn't quilty.
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Now, this affidavit doesn't show that. |
mean, paragraph 6 doesn't say who spoke first, but
conmon sense suggests that the deputy sheriff woul dn't
have made that statenent unless she spoke first. |
mean, does he go around saying to everybody j ust
generally, oh, you know, if you are not guilty, you
shouldn't plead guilty” I nmean, it says they had
di scussi ons and during discussions he told her she
shouldn't plead guilty if she wasn't guilty.

M5. NEWVMAN: It also -- it also says, wth
all due respect, that --

JUSTI CE BREYER: \\here?

MS. NEWVMAN: -- the deputy approached her

JUSTI CE BREYER: \Where .. approached her --

MS. NEWMAN:  Ri ght .

JUSTI CE BREYER: -- and discussions with
her. It doesn't say why he approached her. | nean, |
just don't think people normally do that, they go to
every person in jail and say: You know, if you are not
guilty, you shouldn't plead guilty. | mean, sonebody
m ght, but something triggered that advice, and the
affidavit doesn't tell me what triggered that advice.
So | could infer that what triggered the advice was her
statenment she was not guilty, or | could infer this is
an unusual situation where, for sone reason unknown, he
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brought it up. | don't know from readi ng paragraph 6.
MS. NEWMAN:  And Justice Breyer --
JUSTI CE BREYER: So whose burden is it?
MS. NEWMAN: Justice Breyer, | would argue
that it's -- it's an inference that doesn't matter
It's an --
JUSTI CE BREYER: Ckay.
M5. NEWWAN: -- in this case.

JUSTICE BREYER: It doesn't matter. \Wy

doesn't it matter? Because if she went, he -- she said,
you know, |I'mnot really guilty, he said, well, you
shoul dn't plead guilty, she said -- but | have a | awer

that will get rid of your guilty plea. If it went
sonething |like that, and then we assdne the | awer was
told about this -- it doesn't say, but that's a
reasonabl e assunption. And then the court opinion of
M chi gan seenms to nmake sense that that was a reason
t hat was one of the reasons that made his conduct in --
in withdrawing the plea or, you know, not strongly
advi sing her against it. That was one reason why that
wasn't an i nadequate assistance of counsel.

Now where have | nade ny m stake in this
chai n?

MS. NEWMAN:  Well, in paragraph 8 of WIIliam
Pierson's affidavit on page 298 it indicates that it was
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Frederi ck Toca who encouraged her to reject a plea
agreenent to testify against the aunt. So again we have
the attorney, who is not Ms. Titlow, who is saying:

want to withdraw ny plea. It's the attorney who is
saying to her and encouraging her to reject the plea.

JUSTI CE SOTOVAYOR: Ms. Newman, you know,

Il -- I"'m-- this may be the first case that | have been
i nvolved in as a judge -- and there m ght be others, but
mysel f personally -- where, in a situation |like this,

t he defendant has not put in an affidavit to explain
what happened.

There is some force to your adversary's
argument that there's a really sparse record here. And
AEDPA deference requires the burden 6n you. You can't
deny that. | guess -- | don't know if you were
responsi bl e, but what other circunstances that woul d

occasi on a defendant not saying, this is what | was

tol d?

MS. NEWMAN: | was not the attorney. | cane
into the case at this level. So I did not do any of the
litigation below. However, there are -- there is record
evi dence to support, not -- there is record evidence

t hat supports the claimand maybe was a strategic
deci sion by the attorney not to submt other affidavits
because the attorney was sinply | ooking for a hearing to
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expand the record. So we have --

JUSTI CE SOTOVAYOR: But they didn't ask for
the hearing in the court below. They only asked for it
at the court of appeals.

M5. NEWWAN: They -- Mchigan -- Mchigan --
the way M chigan works is within 56 days of getting the
transcripts, you can file in the trial court. If you --
if you fail to make that 56-day deadline, then your
alternative is to go to the court of appeals and ask for
a remand.

So we don't know when the case got to the
attorney. So | don't think that there's any inference
t hat can be drawn fromthe fact that within that very
short tinme period, there was no nntién filed in the
trial court.

JUSTICE ALITO. Who was the attorney at that
stage? | take it, it wasn't the trial attorney because
the -- a big part of the claimbefore the M chigan Court
of Appeals was that the trial attorney was al so
I nef fective.

MS. NEWWAN:. Right. It was --

JUSTICE ALITO. Who was it?

MS. NEWMAN: |t was an appell ate attorney,
Li z Jacobs, was the attorney at that stage.

JUSTICE ALITO. And she's -- is she with
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your office or she's --
MS. NEWMAN: She's not with ny office, no.
JUSTI CE ALITO. But she was appoi nted.
M5. NEWMAN: She was -- | don't know if she
was appoi nted or retained, but she's not with my office.
JUSTI CE G NSBURG. May | ask you,
Ms. Newman, if you would agree that the Sixth Circuit
was wong, at least to this extent: |Is there -- what is
the argunent for directing a prosecutor to make a pl ea
of fer that was never previously made? The offer that
was nade is inpossible to carry out now. The offer was
conditioned on her testinony at her aunt's trial. That
didn't happen.

So there is no -- there {s no pl ea bargain
offered. And yet, the court instructs a renewal,
i nstructs the prosecutor to renew an offer that doesn't
exi st.

MS. NEWVAN:  Well, Justice G nsburg --
G nsburg, as the Court decided last termin
Lafl er v. Cooper, the point of the remedy is to put the
def endant as cl osely as possible back in the position he
or she would have been in but for the ineffective
assi st ance.

In Lafler v. Cooper, the Court recogni zed
that there's going to be situations where circunstances
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have changed, and there's going to be circunstances
where that is not possible to -- to do that exactly.

In this case, of course, she cannot testify
agai nst her aunt because her aunt was acquitted and is
deceased; however --

JUSTI CE GI NSBURG. Then how could -- how
could this Court order the prosecutor to renew an offer
that can't be nmade?

MS. NEWVMAN:  Well, it is an offer that can
be made if you renove the condition precedent. So the
offer -- the -- the prem se of the offer is a charge
reduction. Fromfirst-degree --

JUSTI CE GI NSBURG: But the whole -- what
drove the prosecutor to nmake this bafgain was he want ed
the testinony. So how -- how can that -- that's -- 1've
never seen anything like this, where a court orders a
prosecutor to make a plea offer that was never made.

MS. NEWVAN:  Well, again, referring to
Lafl er v. Cooper, the remedy goes -- the Sixth Amendnent
right attaches to the defendant, not to the prosecution.
So the goal here is to renmedy, if the Court finds and
agrees that there's a Sixth Amendnment violation, to
remedy that Sixth Amendnent violation. |[If there is an
unequal burden to be borne by one -- one side or the
other, it has to be borne by the governnent.
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And so therefore, the way to renedy the
Si xth Amendnment violation, it was a charge reduction, is
to reoffer the mansl aughter plea, which has already been
done in this case, by the way. M client has al ready
accepted that plea.

And then it's up to the trial court now
whet her or not to accept the plea, reject the plea, or
do sonme sort of nodification, which is exactly what the
Sixth Circuit ordered and is exactly what this Court
ordered in -- in Lafler v. Cooper, to allow the trial
court to have the discretion in fashioning a renedy that
both will take care of the Sixth Amendnent violation and
can bal ance the concerns of the prosecution in what's

been | ost in that process, but still be able to craft a

remedy.
JUSTI CE SCALIA: | don't know that it's so
strange to make the prosecutor -- to make the

prosecution submt an offer that can no |onger be
accepted. | nean, it doesn't seemto nme any nore
strange than to make the prosecution submt an offer
where the situation was at the beginning. You do this,
and I will -- you know, | will prosecute. The quid pro
gquo was you avoid the possibility of conviction.

But here, she's already been convicted. She
had a trial, you know, by 12 fair, inpartial jurors, and
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she was guilty. That's -- that's what the jury found.
So it seens to nme just as strange to make the
prosecution, now that we know she's guilty, submt --
submt that prior offer.

So, | nean, it seens to ne quite weird, in
any event. So one -- one increnental weirdness is -- is
not so bad.

MS. NEWVAN: Justice Scalia, though, | think
you hit the point on the head. She -- she was al ways
guilty. And as ny brother counsel stated, this case, in
sone ways, is very, very simlar to Cooper. You have
comments on the record by Frederick Toca that the
prosecution is -- has nade coments and -- and they
reference this in the appendi x, they\reference a
newspaper article, the prosecutor talking about the fact
that this is nothing nore than a mansl aughter case.

This is -- we're charging first-degree nmurder, but
really, it's sort of a -- in sheep's clothing, it's
really just mansl aughter.

And Frederick Toca is saying on the record,
this is just a manslaughter case. Wy should my client
accept an above-guideline sentence of a seven-year
m ni rum and have to testify agai nst a codefendant.

She's going to go to trial, and the prosecutor's already
admtted this is nothing nore than a mansl aughter case,
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so she'll be convicted of manslaughter, and she's going
to be in a better position following trial and
conviction, just like in Cooper.

There was no question M. Cooper was going
to be convicted. There was no question at all. Defense
counsel gave the sane advice. You can't be convicted of
the charged offense. You're going to be convicted of a
| esser sentence, and follow ng that conviction, you wl
be in a better position for sentencing than you will be
with this plea.

JUSTICE ALITG If that's the case --

MS. NEWMAN: The facts are in all force.

JUSTI CE ALITO.  Your argunents seened to
be -- have had a head-on collision. \If this is nothing
but a mansl aughter case, then why was -- what argunent
do you have that Toca was ineffective in saying, let's
go to trial. So if you're convicted of mansl aughter
wi t hout the plea, you'll get your guidelines sentence on
t he mansl aughter case?

MS. NEWVMAN: Because it's for the sane
reason in Cooper. He was absolutely wong, and he was
not aware of the evidence that had been marshall ed
against Ms. Titlow, including their own confessions.

JUSTICE ALITO Well, that's not a
mans| aughter case. | thought you were just saying it's
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a mansl aughter case.

MS. NEWWMAN: |'m saying that his
representations on the record are simlar to the
representations made by M. Cooper's attorney on the
record. That you would -- in response to Justice --

JUSTI CE GI NSBURG: But the charge was --

t hat she was convicted of second-degree nurder, right?

MS5. NEWVMAN: She was convicted of
second-degree nurder. And in this case -- in Cooper,
the defense attorney never filed a notion to quash. So
he never challenged the efficient -- the |egal
sufficiency of the evidence.

In this case, attorney nunber one,

M. Lustig, did file a notion to quaéh. She tested the
sufficiency, the legal sufficiency of the prosecution's
case for first-degree nurder.

JUSTICE ALITG  You have ny head --

MS. NEWMAN: So there's no question --

JUSTICE ALITO  You have ny head spinning.
| thought you were nmaking the argunment that there's
not hi ng unfair about requiring acceptance of -- about
the inposition of a mansl aughter sentence because this
was a mansl aught er case.

| thought you were nmaking that argunent.

MS. NEWMAN: |'m not making that --
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JUSTI CE ALI TO Did | m sunderstand that?

MS. NEWVMAN: |'m not making that argunent.
JUSTI CE BREYER: | thought you were -- there
Is a reason that they spoke about, which was, well, she

said she was innocent. Now, as to that one, what they
wrote is the record discloses that the second attorney's
advice was set in notion by defendant's statenment to the
sheriff's deputy that he did not conmt the offense.

Now, you say that's just contrary to fact as
you point to the affidavit. And the affidavit | read, |
think it's alittle -- rather anbiguous in that respect,
and | can overturn that or a Federal court can only if
this factual statement | just read you is clearly wrong,
clearly. So | have a tough tine say{ng it's clearly.

And | know t hey overstated, because they

said automatically, in this case. Well, that may be an
overstatenent. You have to read it in light of that
sent ence.

But then you' re naking a second argunent, |
take it, if this is right. Your second argunent is,
anyway, he was inconpetent for a conpletely different
reason. He didn't read the record. And if he'd read
it, he never would have made the statenent that this is
just a mansl aughter case. He would have seen that if
she withdrew her guilty plea she'd be tried for nurder
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and then she'd get a really | ong sentence.

So that's an ineffective assistance of
counsel . Now, what does the Court in M chigan say about
that? Not hing. Not hing.

So now | wonder. WMaybe nobody nmade that
argument to them O, nmaybe they nade it and they
rejected it sub silentio. That's why | asked ny first
question. Okay? So -- and you heard the response.

Even if they had heard that argunment and they said
not hi ng about it, they don't have to -- they don't have
to nention every argunent nade. |If they just deny, we
assunme they deny it, and what we do is see whether they
were within their rights to deny it. That's how we are
supposed to look at it: Does it cleérly vi ol ate Suprene
Court law to deny it?

And there is going to be a factual part of
that and a legal part. All right, how do we deal with
t hat ?

MS. NEWVAN:  Well, 2254 gives -- has
separate provisions for the | egal aspect of that.

JUSTI CE BREYER: First of all, did anybody
make the argunent as clearly as you have made it? | saw
what it was, | think. So, that's -- did anybody nake
t hat argunent to the M chigan court?

MS5. NEWVMAN:  Not that |'m aware of.
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JUSTI CE BREYER: No, okay. Well, that's the
end of that, isn't it? Wat you are comng for is you
have to proceed by asking for reopening in the M chigan
court and see if they say it's too late. And then, you
know, et cetera, they're all spelled out in this opinion
which | can't renenber, Cullen or Pinholster or
sonmething. And this isn't an argunment for us now.

MS. NEWMAN: It's just a factual argunent
trying to respond to the Court's questions about what
happened in this case and about what is contained in the
record and what M. Toca did say on the record.

CH EF JUSTI CE ROBERTS: If I could nove
beyond the particular facts to sonme of the broader
points that the Solicitor General haé raised. |If you
don't have the requirenent of at |east sone

corroboration, then all you have in every case is a

conpletely self-serving assertion: | wouldn't have pled
guilty, you know, if I had known this or |I had known
that. And everybody wll raise that argunent.

Everybody raises ineffective assistance of counsel
anyway, and they will just add onto it this plea
assertion.

| nmean, shouldn't it be -- the Sixth Circuit
really went out of its way saying there is no
requi rement of corroboration at all.
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MS5. NEWVMAN: M. Chief Justice, there is no
question the Sixth Circuit in dicta said that we don't
require it, but it exists in this case. And the reality
I's, as we discussed in our brief, that every circuit
| ooks -- it's a Strickland analysis. Just |ike every
ot her Strickland analysis, the court |ooks at the entire
record and makes a determ nation based on the record.
And this Court has al ways eschewed hard, fast,
bright-line rules in terns of telling courts what has to
exist in order to make a specific finding.

CHI EF JUSTI CE ROBERTS: So you think the
Sixth Circuit was wong in what you are characterizing
as dicta? You think it was wong to say that, and that
the other circuits which require sonﬁthing in addition
that that's the rule that we should adopt?

M5. NEWVMAN: | don't think -- No, | don't
think that any particular rule should be adopted. |
think the rules that exist under Strickland are fine for
the circuits. The rules have existed for decades and
the circuits have no trouble figuring out when the
threshold is net and when it's not.

CHI EF JUSTI CE ROBERTS: Well, | thought --
maybe |'m m sremenbering, but the Sixth Circuit
distanced it itself fromthe other circuits, didn't it?

MS. NEWVMAN: Yes, it did distance itself by
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stating --

CHI EF JUSTI CE ROBERTS: Now, you are telling
me that all the circuits have al ways done this. So the
Sixth Circuit at least thinks it's doing sonething
different?

MS. NEWWAN: It may think it is doing
sonething different, but in this particular case there
was obj ective evidence that they pointed to and, as the
Solicitor General nentioned, there's always going to be
sentencing disparity because you're going to have to
have a sentencing disparity in order to show prejudice.
So in effect there will always be objective evidence
that will support any subjective statement of a crim nal
def endant or you're never going to sée a --

CHI EF JUSTI CE ROBERTS: Well, if there is
al ways going to be objective evidence, that's |ike
sayi ng you don't have to have corroboration

MS. NEWVMAN:  Well, for this Court -- ny
point is obviously the Court can -- can set forth a
rule, but in doing so | think we are going to run into
what Justice Sotomayor said earlier in ternms of judges
do this all the time, they -- they figure out who's
credible. | nean, it's never just |ike here's these
things, but this guy's credible so I'mgoing to believe
him It's the totality of the circunstances, and it's
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al ways going to have to be a totality of the
circunstances. So to say, here's the line, there has to
be objective evidence, then what is the objective

evi dence? How are you going to define objective

evi dence?

CHI EF JUSTI CE ROBERTS: So the Sixth Circuit
was wong when it said, we are doing sonething different
than the other circuits?

MS. NEWMAN: They certainly did not do
anything different in this case. |In the other cases
that | have reviewed fromthe Sixth Circuit, | have not
seen a case that relied only on subjective testinony.

So | can't point to a case where the Sixth Circuit is
doi ng sonething different than any o{her case, and |
don't believe anyone el se has pointed to a particul ar
case. So they mght think they are doing sonething
different, but in reality they are doing the sane thing
as everybody el se.

JUSTICE ALITO Can | ask you about M. --
M. Toca's ethical |apses? Are they -- do they have a
| egal significance in this case?

MS. NEWMAN: They certainly speak to his
credibility. United States v. Soto-Lopez, is a very
simlar case out of the Ninth Crcuit, where the Court
did rely on the fact that the attorney had significant
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probl ens, ethical problems. And in this case M. Toca's
actions and his ethical problems go hand in hand. |
mean, he approached a represented defendant who was in
jail and encouraged her to reject a plea. He did this
on a very short tinmeline, admtting that -- well, not
adm tting, but we know from prior counsel that he had
not even picked up the phone to speak with prior
counsel, who had spent alnost a year litigating this
case. He had not retrieved prior counsel's file. It
appears fromthe record -- those are facts.

In terms of inferences, it appears fromthe
record that he got his information fromthe nedia. This
was a highly, highly publicized case. He signed a
retai ner agreenent with a client mho\had no noney, who
gave himsone jewelry and the right to pronote her
story.

So he had every -- he violated nmultiple
ethical rules, and those violations |lead to the
concl usion, a reasonable conclusion that the reason for
w t hdrawi ng the plea was to make the deal nore
lucrative. It is not lucrative if she pleads. She had
al ready pled, so she had already entered a plea and all
that was |left was sentencing. That's not a very
exciting story if your entire retainer agreenent relies
on the fact that you have the nedia rights to sell this
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story.

So yes, | would argue that the ethical
| apses are very significant in this case and | end
credibility to --

JUSTICE ALITO  In what sense is his
credibility -- did his credibility figure in the
deci sion of the M chigan Court of Appeal s?

MS. NEWVAN:  Well, it didn't. There were
separate issues raised on ethical violations, and they
were denied by the M chigan Court of Appeals and they
wer e denied by the Federal court.

JUSTI CE KAGAN: Do you know if the M chigan
Court of Appeals was ever presented with this argunent
that, in fact, he gave the advice thét he did because of
t he peculiar fee arrangenent that he had?

MS. NEWVMAN: They were specifically
presented with the conflict argunment and off the top of
nmy head, | apologize, | don't recall if that is
specifically contained in there, but |I think it was. |
mean, it was definitely briefed and argued, the ethical
vi ol ati ons.

JUSTI CE KAGAN: And M. Toca is now, rem nd
me, disbarred for?

M5. NEWMAN:  Di sbarred.

JUSTI CE KAGAN: Forever?
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MS. NEWMAN: Yes. He committed nmultiple
m sdeneanors and a felony and in part was disbarred
based on this conduct in this case. So he is no |onger
practicing law. Last | checked, he is no | onger
practicing | aw anywhere in the United States.

JUSTICE ALITO  What was submitted to the
M chi gan Court of Appeals? Not the -- | am not talking
about the exhibits that were attached, but there was a
notion, a brief? What was it?

MS. NEWVMAN: Yes, in Mchigan it's called a
notion to remand. You are required under the court
rules to submt a brief in support of that notion to
remand and you are required to submt a proffer. So the
proffer -- \

JUSTICE ALITO It's not in the habeas
record, it's not in the record of the Federal Court.
And we' ve been unable to get it fromthe State court,
but it does exist?

MS. NEWVAN:  Yes.

JUSTICE ALITG  This notion?

MS. NEWVAN: Absolutely, yes. You have to
file a nmotion to remand and the court of appeals
specifically references that notion to remand and the
proffer by the affidavit in stating that normally they
woul dn't consider those, that proffer as substantive of
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evidence, but in this case inexplicably, they did, which
| eads to anot her reason why the M chigan Court of
Appeal s decision is unreasonable. Because the M chigan
Court of Appeals failed to engage in further fact

findi ng.

So we take the record as we get it fromthem
and under WIIlianms and other decisions, if the Court is
t he one responsi ble for an inadequate record, and we
woul d have what we have, and | would argue to this Court
that the record that we had supports that the M chigan
Court of Appeals erred both legally and factually in its
findings and therefore neither are entitled to any
deference. And the Sixth Circuit habeas should be
affirmed in this matter.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Bursch, you have four m nutes remining.

REBUTTAL ARGUMENT OF JOHN J. BURSCH
ON BEHALF OF THE PETI TI ONER

MR. BURSCH: Thank you, M. Chief Justice.

A few clean-up points. Starting with this
| dea that the actual predicate was wong. As we
explained in our briefing in the habeas pleadings in
this very case, Titlow already conceded that the factual
predi cate was correct. And Justice Breyer, you asked
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about the quantum of proof necessary to overcone that
assunption that the Court of Appeals made based on the
record before it and actually, the |egal standard under
AEDPA is not clearly wong. Under 2254(e)(1), which is
reprinted in our blue brief, it is presunmed correct and
t hat presunption could only be overcone by clear and
convi nci ng evidence, and we don't have that here.

Second, with respect to the advice, ny
friend on the other side points to Paragraph 8 of the
Pierson affidavit. And it's a little ironic that they
put all their eggs in that basket now because in their
briefing they disclaimit as triple hearsay and say this
Court should not rely on it and she said sonme things
characterizing that paragraph that afen't in there.
There is nothing in paragraph 8 or the rest of the
affidavit that says Toca approached Titlow. | don't
t hi nk where that conmes from

But assune that everything that she says is
correct and that Toca did give the advice to w thdraw
the plea, that still doesn't nean that it's bad advice
when you apply the AEDPA and Strickland rubrics because,
as Justice Alito pointed out, the differentiation in the
mansl| aught er gui del i nes and what was actually in the
pl ea actually makes this objectively reasonabl e advice.

And, in fact, it's nore than that, because
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at the time the plea was withdrawn, consider all the
facts that were known fromtalking to the prosecutor,

| ooking in the police file and everything else that --

t hat Toca presumably did. At that time, no one knew
about this critical Chahine testinony, which only cane
out at trial, that it was actually Titlow who held Uncle
Don down while he was being snothered. | nean, that
conpl etely changes the conpl exi on of this case.

And so to say that Titlow was always guilty
when all of her testinony up to the point of the plea
wi t hdrawal had been, | told ny Aunt Billie to stop and
then | left the scene, that's just not credible.

Point on the second issue, the prejudice
prong. Chief Justice Roberts and Juétice Sot omayor, you
note that the other circuits all | ook at objective
evidence and we think that's the right way to approach
this. And you're exactly right, Chief Justice, that the
Sixth Circuit takes a different approach. The Sixth
Circuit says, although sone circuits have held that a
def endant must support his own assertion that he woul d
have accepted the offer with additional objective
evidence, we, in this circuit, have declined to adopt
such a requirenent.

And you can see how that difference played
out in this very case, because the Sixth Circuit didn't
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| ook at all the other evidence that was in the record
that was contrary to this self-serving statenment that
Titl ow made; that Titlow had the plea in hand, and
before the ink was even dry, was already professing

i nnocence and talking to other |awers; that she fired
Lustig and there was no reason to do that unless she
wanted to -- to withdraw the plea; that she did not have
a propensity for truthful ness.

At trial, she lied about the fact that she
was drunk when she was not the night of the nurder. The
evi dence canme out that she asked Chahine to |ie about
the alibi, and she hid the nmurder weapon.

And then you've got all these statenments at
t he sentencing hearing and post renaﬁd where she's
continually asserting her innocence. |It's happening al
the tine.

VWhen you consider all that objectively,
under the other circuit standards, clearly, that woul d
not be sufficient to establish prejudice here.

JUSTI CE SOTOMAYOR: | -- | --

MR. BURSCH:. That's the objective evidence.

JUSTI CE SOTOVAYOR: | -- | don't understand
what you're saying. The other side says, and | think
It's the standard, that you look at the totality of the
ci rcumst ances.
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MR. BURSCH: Correct.

JUSTI CE SOTOVAYOR: And what you're saying
is they didn't do that here. [It's not that -- they use
sonme obj ective evidence, you're saying they didn't use
ot her objective evidence. | am --

MR. BURSCH. Here's -- yeah. Here's the
connection, Justice Sotomayor. The reason they didn't
| ook at the other evidence is because they have a
different rule. They don't think they have to | ook at
it. They did look at things |ike sentencing
di sparities. As the Solicitor General's office
expl ai ned, that shouldn't come into play here because
that was a well-known disparity; it wasn't something
t hat was hidden by client's ineffect{ve assi stance. And
they -- the Sixth Circuit tal ks about the fact that she
accepted the plea once and then withdrew it. Obviously,
that cuts both ways.

So all you are left with is the subjective
testimony. And when you |l ook at all the other objective
evi dence, the evidence that other circuits would | ook
at, there's really only one possible outcone here.

So in sum Your Honors -- oh, | guess | do
want to mention one other quick point since ny |light
hasn't gone yet. The book deal. There was no book
deal . Look at page Joint Appendix 60, and |'ve seen
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copyright assignnments. That wasn't the case here. They
were trying to raise noney for the trial.

And -- and this case had nothing to do with
t he reason why Toca was disbarred. That's at Joint
Appendi x 302 to 317. It was because he fal sely put
soneone else's license tabs on his |license plate and
that was a m sdeneanor and then he |ied about it.

In sum record silence under AEDPA and
Strickland neans the State wi ns, not the convicted
mur der er .

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 12:04 p.n{, the case in the

above-entitled matter was submtted.)
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