10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

I N THE SUPREME COURT OF THE UNI TED STATES
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Petitioner : No. 12-135
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Washi ngton, D.C.

Monday, March 25, 2013

The above-entitled matter canme on for oral
argunment before the Supreme Court of the United States
at 10:04 a.m
APPEARANCES:

SETH P. WAXMAN, ESQ., Washington, D.C.; on behal f of
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ERIC D. KATZ, ESQ , Roseland, New Jersey; on behalf of
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PROCEEDI NGS
(10: 04 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
first this nmorning in Case 12-135, Oxford Health
Pl ans v. Florida.

M. Waxman?

ORAL ARGUMENT OF SETH P. WAXMAN
ON BEHALF OF THE PETI TI ONER

MR. WAXMAN: M. Chief Justice, and nmay it
pl ease the Court:

In Stolt-Nielsen, this Court held first that
a party may not be conpelled to submt to arbitration
unl ess there is a contractual basis for concluding that
the party agreed to do so; and second, t hat because
class arbitration changes the nature of arbitration to
such a degree that it cannot be presuned that parties
consented to class arbitration sinply by agreeing to
submt their disputes to an arbitrator. That precisely
descri bes this case.

The agreenent conmmts the parties to submt
their disputes to arbitration and says not hi ng about
class arbitration. There is no extrinsic evidence
suggesting that the parties ever considered such a
prospect, and there is no background principle of State
| aw that favors it.
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JUSTI CE GI NSBURG:. But -- about the parties
never considering it, when this case was in the New
Jersey courts, Oxford explained -- this is in the red
brief at page 27 that's quoting Oxford's counsel then,
that "the arbitrator has the power to ascertain whether

the parties contenplated class arbitration in their

agreenments.” A power in the arbitrator that Oxford does
not contest. Does it -- that seens to be a recognition
by Oxford that -- that class arbitration was

cont enpl at ed.

MR, WAXMAN:  Well, Justice G nshurg, two
things. First of all, if you |l ook at page 10 -- or page
14, footnote 7 of our yellow brief, you'll see all of
the references nmade in the advocacy Before the State
court judge by ny -- ny brother here, not recognizing
repeat edly that what Oxford was asking for was a
di sm ssal and a transfer to individual arbitration --
bilateral arbitration.

There was no m stake whatsoever in the New
Jersey State courts that Oxford's position was that --

JUSTI CE SOTOVAYOR: M. Waxman - -

CHI EF JUSTI CE ROBERTS: Finish your answer.

MR. WAXMAN: Yes -- that bilateral

arbitrati on was what was requested, and -- but there was
simlarly no dispute that both parties -- certainly
4
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Oxford took the position based on an understandi ng of
New Jersey law at the tinme, because this Court hadn't
deci ded cl ass action question, that the decision would
be submtted in the first instance to the arbitrator as
it was in Stolt-Nielsen.

Yes, Justice Sotomayor. | apol ogi ze.

JUSTI CE SOTOVAYOR: That's ny question. Did
you never -- you never argued that it was beyond the

power of the arbitrator to decide this question, did

you?
MR. WAXMAN: I n the first instance, no.
JUSTI CE SOTOVAYOR: And do you take the
position that this is a -- always an arbitrator's

question when all disputes are supposed to be submtted,

or was just -- was there just a m stake here?
MR. WAXMAN:  Well, | think there was a
m st ake here. | think it was -- it was understandabl e

in light of the state of the lawin 2002. But we --

JUSTI CE SOTOVAYOR: So why should we rewrite
our standard of review to accommopdate your client's
error? Because that's really what you're asking us to
do.

MR, WAXMAN:  |I'm - -

JUSTI CE SOTOVAYOR: More than once we have
said an error of law or fact is not a basis to say that

5
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an arbitrator exceeded his or her powers.

MR. WAXMAN: Oh, Justice Sotomayor, we are
not asking the Court to vary in any material respect the
hi ghly deferential standard that's reflected in Section
10(a)(4) of the Federal Arbitration Act.

But we are asking that that generally
appl i cabl e standard of review be applied to a question
with a very strong enpirical presunption that the FAA
has attached to it and this Court has announced, which
i's, that absent an actual agreenment by the contracting
parties that they will permt their disputes to be
arbitrated on a class basis, an inference that my not
as a matter of Federal |aw be derived from an agreenent
to submt all disputes to arbitratioﬁ - -

JUSTI CE KENNEDY: So your rule is that
al t hough we nust defer to an arbitrator's interpretation

of the contract, in this case, there is an exception

because?

MR. WAXMAN:  Well, in this case, you defer,
as you al ways do, but you -- you -- you -- you have to
provide -- there is sone |level of review. It's not just
because the arbitrator says, |'ve |ooked at the contract

and | think this.
As this Court has said over and over again,
including in Stolt, just saying sonething is so doesn't

6
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make it so. There is deferential review, but there is
review. And the review is of a proposition that this
Court has now said twice strongly presunes that there
Is -- there is no agreenent to arbitrate as a cl ass
unless it is clearly shown to be so, and that that
showing is not satisfied by an all-disputes clause.
JUSTI CE KENNEDY: So -- so we make that rule
just with reference to the word "arbitration” when it's
In the class action context, or does this apply to other

words as wel | ?

MR. WAXMAN:  Well, | think --

JUSTI CE KENNEDY: I'"'m-- |I"mjust not sure
what the --

MR. WAXMAN: So, | -- | {hink -- | nean,
this Court has recogni zed repeatedly that class -- that

t he question of class versus bilateral arbitration is a
speci al kind of question under the FAA as to which the

Federal Arbitration Act itself applies a rule of

deci si on.

And therefore, the question | suppose is,
when a court |ooks at a -- an assertion by an arbitrator
that the | anguage of the contract permts -- and in this

case, the arbitrator found that it required cl ass
arbitration -- a court has to ascertain whet her that
assertion of fact is at |east plausible, or, to use the

7
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vernacular of this Court in Stolt-Ni elsen, the Court
said in Stolt-Nielsen that the stipulation left no room
for an argunment that the parties had agreed.

And simlarly here, the --

JUSTI CE GI NSBURG. But there was no -- in
Stolt-Nielsen, the parties stipulated that the contract
said nothing on the issue of class proceeding. 1In this
case, we have no such stipulations --

MR. WAXMAN: Correct.

JUSTICE GINSBURG. -- and the arbitrator is
interpreting a termof the contract, the ordinary rule
Is that -- that the arbitration -- arbitrator's
i nterpretation of a contract term wong or right,
unless it's off the wall, is -- is nét to be overturned.

MR, WAXMAN:  Well, Justice G nsburg, the --
everyone agrees in this case, as one would have to,
based on the holding in Stolt-Nielsen, that if the --
this arbitration clause in this case just said al
di sputes will be arbitrated, not litigated, that the
arbitrator could not -- the arbitrator would be reversed
if it -- if he found that that indicated an actual
agreenent of the parties to class arbitration. That is
i nconsi stent with the actual holding in Stolt-Nielsen.

And in this case, that sentence is
I ndi stingui shable fromthat orthodox clause. All that

8

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

we - -
JUSTI CE SCALIA: You're -- you're saying
that this is off the wall. That's your -- to put it
in -- in Justice G nsburg's ternms, right?
MR. WAXMAN:  Well, not to be pejorative, but
| would say this: |In the vernacular of Stolt-Nielsen,
this | anguage, quote, "leaves no roont for a concl usion

that the parties agree to arbitrate on the facts --

JUSTI CE SCALIA: So you're saying -- you're
saying that the -- that the deference which we give to
arbitrator's statenent of fact, |like the deference we
give to a lower court's adjudication of fact, has a
limt, that at sone point, the distortion of fact
becones an issue, a question of |aw father t han fact,
right?

MR. WAXMAN:  Yes. And in this case, a
guestion of Federal arbitration.

JUSTI CE SCALI A: Do you have ot her exanples
fromother -- other review that we've given to
arbitrators' factual decisions?

MR. WAXMAN:  Wel | --

JUSTI CE SCALIA: | nean, | -- | don't want
to adopt a special rule for -- for class actions, but
if -- if you're telling me this is just a general

principle, that at some point if it's too nmuch off the

9
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wall, it becones an error of |law and -- and we can
reverse it. \What -- what other exanples do -- do we
have?

MR. WAXMAN:  Well, let me -- let ne -- |et

me refer you to Stolt-Nielsen first, and then to a
hypot heti cal exanple that my brother gives.

JUSTI CE SCALI A: No, | want a case.

You're --

MR. WAXMAN: Ckay. Stolt-Nielsen said --
| == 1 --

JUSTI CE SCALI A: But that is a class action
case. -- | don't care what it said. | want a --

MR. WAXMAN: Oh, you nmean a non-class action
case. \

JUSTI CE SCALIA: | want a case where we
have, or where Federal courts have with our approval,
di sregarded a -- a factual finding by an arbitrator
because the factual finding was too nmuch off the wall;
that there was sinply not enough basis to support it.

MR. WAXMAN: Justice Scalia, | can't -- |I'm
sort of trying to scroll through all your arbitration
decisions. | can't -- there may be. | can't think of a
hol ding of this -- well, no, | guess -- | guess First
Options is an exanple in which the arbitrator found that
the parties had agreed to let the arbitrator decide the

10
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arbitrability question. And this Court held that that
was wong as a matter of fact.

The Court reviewed the -- the facts of the
case and said there is no way that the Kaplans agreed to
have the arbitrability question submtted.

And if | may -- | realize this isn't an
actual case -- but ny brother gives the exanple of a
form of deferential review, which would allow a court to
exam ne and reverse an arbitrator's decision in the
context in which the arbitration agreenent says, this is
going to be arbitrated under California |aw, and the
arbitrator says, well, I'"'mgoing to apply New York | aw
in this case because -- | don't know, the parties have
all moved to New York and they |ike New York and they
litigate in New York.

My brother says that is reviewable and
reversible. And that's exactly what we have here. W
have here a clause that this Court has said cannot
suffice to establish actual agreenent to arbitrate as a
cl ass.

And the arbitrator has said nonethel ess, |
have read it that way.

CHI EF JUSTI CE ROBERTS: Yes, but it's not

exactly -- this is not the only clause that provides for
arbitration. It is not the standard boilerplate so you
11
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coul d say when he interprets it, he's really making a

deci sion about arbitrability. And you can follow -- 1

mean, you nmay disagree with it, | may disagree with
It -- but you understand the reasoning. It says, no
civil action be brought, all such disputes will go to

arbitration, this is a class action, this is a civil
action, so it nust go to arbitration, and therefore,
it's there.

Now, you -- you may not agree with it, but
it -- it at |least purports to be an interpretation of
t he | anguage rather than a general rule.

MR. WAXMAN: The fact -- the fact that the
arbitration clause -- the sentence has two clauses. One
says, you cannot bring a civil actioﬁ in court about any
di spute under this agreenent, you nust settle your
di sputes in arbitration is conpletely orthodox.

And as we point out at page 24, note 3 of
our blue brief, it's quite arguably required by New

Jersey law and | aws of other States that say to be

perfectly -- it is -- you have to be perfectly clear
when you are telling a contract -- a contracting
counterparty that disputes will be arbitrated. You have

to tell themthat that means that they cannot bring
their disputes in court.
And a rule -- a reading of this -- | nean,

12
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| -- | submt to you that, consistent with grammar and

ordi nary neaning of words, it cannot be plausibly read

to say that you can't bring a civil action about any

di spute in court neans that you can -- you are agreeing
to arbitrate your dispute on a class basis, for a whole
vari ety of reasons.

JUSTI CE KAGAN: M. Waxman, can | just ask
you what you think the standard is under 10(a)(4),
because ny understandi ng of the standard was that a
court had to find that an arbitrator was exceeding his
powers, was acting outside the scope of his authority --

MR. WAXMAN:  Yes.

JUSTI CE KAGAN: And that we have said quite
a nunmber of tinmes that the fact tlﬁat\the arbitrator
committed an error and even a serious error isS not
enough, that he had to be doing sonething that was
sinply outside the scope of his authority. Do you agree
with that or disagree with that? And if you di sagree
with that, what's your standard for what we shoul d be
t hi nki ng about in -- under 10(a)(4).

MR. WAXMAN: | agree with that as a
proposition of what review is under 10(a)(4), that is
whet her the arbitrator exceeded his authority. In this
case, in the context of the question about actual
agreenent to arbitrate on a class, as a class, this

13

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

Court has interpreted Federal |law to require evidence of
a contractual basis of actual agreenent between the
parties and has precluded as a matter of Federal |aw an
arbitrator frominferring such agreenent from an

al | -di sputes cl ause.

JUSTI CE KAGAN: And you don't disagree, do
you, that this arbitrator -- if you read his opinion,
you mght think it's terribly wong, but that what he's
doing is trying to construe a contract.

MR. WAXMAN: | think that -- | nean, trying
| think is not a defense. Wat | would say, in
addition --

JUSTI CE KAGAN: Yes, but he is going -- but
he's | ooking at the words, that he's\trying to figure
out what the parties agreed on when there's no explicit
st at ement about what the parties agreed on.

MR. WAXMAN:  Right. But he did not take
cogni zance of the holding of this Court in
Stolt-Nielsen, reiterated in Concepcion, that you may
not infer intent froman agreenment to submt to
arbitration. And nore fundanmentally, he did not heed
the presunption in the Federal -- under the Federal
Arbitration Act that this Court's holdings in those two
cases reflects.

That is, there -- this Court said in

14
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Concepcion that it would be hard to i magi ne that -- hard
to believe that defendants would ever bet the conpany
with no effective means of review

There is therefore a presunption of the |aw
that, absent a very clear statement of a neeting of the
parties' mnds there is no consent. But he indul ged the
opposite presunption. Hi's presunption was --

JUSTI CE KAGAN: So now you're saying that he
exceeded his authority because he didn't apply a kind of
clear statement presunption. But | don't think that
we' ve ever suggested that there is such a clear
statenment presunmption. In Stolt-Nielsen, we said that
if the parties have stipulated that they haven't agreed
on anyt hing, then we're not going to\accept cl ass
arbitration.

But we've not said that in the process of
construing an agreenent there is a clear statenent rule.
Now, maybe we shoul d have said that, but, you know,

It's -- it's no place in our case |aw now

MR. WAXMAN: Justice Kagan --

JUSTI CE KAGAN:. Am | wrong?

MR. WAXMAN:  We are not -- you didn't say
the words "clear statenment.” You -- what you said in
Stolt-Nielsen -- what you held in Stolt-Ni el sen was not

sinmply that parties who have stipulated can't be forced

15
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into class arbitration. What you held was that you
cannot have class arbitration in the absence of
affirmati ve agreenment that is not evidenced by an

all -di sputes clause; and the -- that background -- that
strong presunption nust as a matter of Federal | aw
informthe arbitrator's decision.

And in this case, not only didn't it,
because you said, |ook, an all-disputes clause doesn't
suffice. And he said, well, there's the word "civi
action” in here and I think that that not only suffices,
but that indicates an actual agreenent to require cl ass
arbitration. That doesn't pass any test. It doesn't --

JUSTICE GINSBURG: It was a conbi nation of
the two provisions. He said that evérything that is
excluded by the first provision is included in the
second. And he also said sonething, which may or may
not be so. He said that this particular way of
describing the -- the -- what's arbitrable, this is an
unusual wording. W have -- there's no civil action in
the first clause and then arbitration in the second. He
said that he had never seen this particular |anguage.

Is he wwong in -- in saying that this | anguage is
unusual ?

MR. WAXMAN: Arbitration clauses that say in
one form of words or another that you may not bring any

16
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di spute to court, you nmust bring all disputes to

arbitration, is -- is utterly comonpl ace. There was
a -- there was a clause in the Steelworkers' trilogy. |
mean, they -- there's a lot of citation to Enterprise

VWheel in this case.

The -- the provisionin -- in the
St eel wor kers agreenent, and virtually all |abor
agreenents, make this explicit. [It's not precisely

every single article and preposition in the clause here,
but it is functionally indistinct. The same was true --

JUSTICE GINSBURG. Was this -- was this a --
well, was this an experienced arbitrator?

MR. WAXMAN: | -- so far as the record
shows, yes. But ny -- whether he maé ri ght or wrong
about this, | submt to you two things: Nunmber one,
there is no way -- three things:

Number one, there is no way consistent with
the rules of grammar that one can read this sentence as
sendi ng class actions to arbitration, requiring class
arbitration.

Number two, there is no heed by the
arbitrator -- Nunber two is that -- that for all intents
and purposes this clause is the clause that is orthodox,
that was at issue in Stolt-Nielsen. It's the sane as
the one the Fifth Circuit decided and the Second Circuit

17
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decided in the cases, the other cases that created the
split here. 1It's the sane as the standard | abor cl ause
that was at issue in the Steelwrkers v. Enterprise
V\heel .

And -- and this is ny other point -- it is
plain fromthe arbitrator's decisions, both in his 2003
deci sion and his post-Stolt-Ni elsen 2010 deci sion, that
he not only was not applying the Federal |aw presunption
that this Court identified in Stolt and Concepcion, but
he was applying the opposite presunption.

He said in 2003 that because -- if this --
If this clause wouldn't be construed to permt or
require class arbitration, it would mean that the
parties had agreed not to resolve théir di sputes in any
forumusing a class manner, and that would be, quote,
"so bizarre, it would require an express provision."

In 2010, he said, well, | overshot the mark
here. But the point is still the same. And this is on
page 4l1la -- 40a and 4la of the petition appendi x. He
said, the -- the point is that if he is not allowed to
bring a class proceeding in arbitration when he at | east
presunptively was in State court, that would be so
strange that, "If the clause,” and |I'm quoting fromthe
second full paragraph on 4l1la, "If the clause cannot
permt Dr. Sutter's court class action to go to

18
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arbitration, then Dr. Sutter's original class action
must be outside of the arbitration agreenent
al t oget her."

I n other words, he was indulging a
presunption that it is so unnatural --

JUSTI CE BREYER: That conmes under our basic
thing -- as | read this, the difference was between this
and Stolt-Nielsen, you have two parties here and they
both say, arbitrator, you decide whether or not this
| anguage, that says nothing about it, did enconpass
cl ass or not.

In Stolt-Nielsen the claimnt, who wanted
arbitration, agreed that the clause said nothing about
It. So, given his concession there,\the only way it
could have gotten in is if the arbitrator was doing sone
policy thing. G ven the lack of any simlar concession
here, the way that the arbitrator got it in is he read
t hi s ambi guous | anguage, | ooked at the situation, and
said, hmm guess it's in.

Now, in the latter case, we should presune
everything fromthe arbitrator's favor; former case, no,
they've admtted that it wasn't in the clause. Okay.
So, that -- now, what's the response to that?

MR. WAXMAN: So the arbitrator -- so a
coupl e of responses. The arbitrators in Stolt-Nielsen

19
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didn't apply -- didn't construe Ani nal Feeds' |awyers
concession at oral argunment before the arbitrators the
sane way this Court did. What it said was that it is
| ooki ng at the | anguage of the contract and as this
Court's majority opinion points out, there are severa
textual references in the arbitrators' decision, and
they decided, well, we're interpreting this, applying,
think they said, New York principles, that the parties
didn't agree to preclude it, therefore, they nust be
understood to have permtted it.

VWhat this Court said is: As a matter of
| aw, no; silence doesn't mean consent. Consent can only
be shown in this type of decision by an actual
agreenent. The Court italicized the\mnrd "agreenent”
twice inits opinion. And it doesn't show actua
agreenment if you just agree to arbitrate, not litigate,
your di sputes.

JUSTICE ALITO. Qut of curiosity,
M. Waxman, in a case like this, howis the arbitrator
paid? |Is the arbitrator paid by the hour or a flat fee?

MR. WAXMAN: | am not sure, Justice Alito,
I f the record shows. | believe it's by the hour.

The -- the point is that what this
Court's -- the fact that there was a stipul ation that
the Court identified in Stolt-Nielsen nade it easier to

20

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

apply the principle that you -- that -- that actual
agreenent is required, but you can't infer it froman
all -di sputes clause to the case. The Court said that
the stipulation, quote, "left no roomfor an inquiry
regardi ng the parties' consent.™

JUSTI CE SOTOVAYOR: M. Waxman, how wrong
does an arbitrator's decision have to be to becone an
i ssue of law? Meaning -- because that's the rule you're
proposing. | used to think that exceedi ng your powers
was deciding an issue the parties hadn't agreed to
arbitrate, but here you've conceded that you gave the
I ssue to the arbitrator. So he hasn't exceeded his
power to construe the contract with respect to this
di spute; do you agree with that? \

MR. WAXMAN:  Yes, | do, but --

JUSTI CE SOTOVAYOR: All right. So what
I nstead you're saying is that "exceeded your powers"
means that an error the arbitrator makes has to be of
what quality?

MR. WAXMAN:  If you -- so if you -- an
arbitrator exceeds his powers if it -- if he decides to
arbitrate a subject matter that the parties have not
agreed to arbitrate. He -- he exceeds -- he or she
exceeds his or her power if they -- if he or she
deci des, as this Court stated in Stolt-Nielsen, that you

21
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agreed to arbitrate with someone with whom you didn't
agree to arbitrate. That is this case.

And as | said, we are not at the -- if you
asked -- I don't -- | would apply -- | think you could
sinply apply the standard that you've applied in
Stolt-Nielsen, which is the "leave no roonf' standard,
which is pretty darn deferential, and you would have to
find that this sentence, in |light of Federal |aw as
announced by Stolt-Nielsen, |eaves no roomfor a
conclusion that the parties, that Oxford and Dr. Sutter
actually agreed to class arbitration regarding their
di sputes.

JUSTI CE GI NSBURG. Well, of course, this
was -- this was an adhesion contract; so there's no --
it was drafted by Oxford. And you made a point about
betting the house, that the conpany woul dn't have agreed
toit. But on the side of the doctor, he has a
$10,000 -- a $1,000 claim and he is saying that w thout
a class proceeding, there is -- there is essentially no
means to enforce the contract against Oxford, that none
of these parties, none of the, what was it, 13,000
doctors, none of them could enforce the contract because
t he expense woul d be nmuch greater than the $1, 000 they
could get at the end.

MR. WAXMAN: Justice G nsburg, neither the
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arbitrator nor any of the courts bel ow made any fi ndi ng
about whether this is a contract of adhesion or whether
this is a so-called negative val ue case.

There was litigation over Federal court
subj ect matter jurisdiction and the court found that
there was, in part based on evidence that Oxford
submtted, that there were many clains that were far in

excess of $75, 000. And it is not true that Dr. Sutter's
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claims as he brought themto arbitration was $1, 000 or

anything like it.

May |

CHI EF JUSTI CE ROBERTS:

M. Katz?

ORAL ARGUMENT OF ERIC D. KATZ

ON BEHALF OF THE RESPONDENT

Thank you,

reserve the balance of ny tine?

MR. KATZ: M. Chief Justice, and may it

pl ease the Court:

applicabl e standard.

counsel .

would like to start out by discussing the

party can vacate an arbitration award under

which is the only standard that applies here.

10(a) (4),

There are only two ways a | osing

It's the

only question that cane up to this Court on cert and --

under the exceedi ng powers standard. Nunber

ar bitrator

or

nunber

one,

t he

had no authority to interpret the contract;

2,

the award was based not on an
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i nterpretation of the contract.

Oxford cannot satisfy either of those
standards here. Oxford does not dispute that the
arbitrator interpreted the contract. Oxford's sole
di spute here or challenge is that the -- that the
arbitrator interpreted the contract incorrectly.

JUSTI CE SCALIA: That's -- that's all he has
to do is saying, you know, I'm-- |I'minterpreting the
contract, and whatever he says is okay then, right?

MR. KATZ: Justice --

JUSTI CE SCALIA: | nean, we -- we were
concerned in Stolt-Nielsen about a -- a -- a conpany
betting the conpany, right, on -- on class action
whenever -- whenever it agrees to arBitration, because
class arbitration, you know, will bankrupt the conpany
and wi t hout an appeal to the court or, you know, not --
not -- not nuch of an appeal anyway. And you' re saying
that, in effect, you do bet the conpany every tine.

So long as you leave it up to the arbitrator
to deci de whether there's a class action allowed or not,
whi ch nost agreenents probably do, he can find whatever
he likes, right? He can find -- so long as he says, |I'm
i nterpreting the agreenent, it can be as wildly
I nconsistent with the agreenent as you |like and there's
not hing the courts can do about it.
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MR. KATZ: Justice Scalia, Stolt-Nielsen
taught us that the | anguage of the contract or any other
evi dence has to denonstrate the -- that the parties
agreed to class arbitration. Stolt-Nielsen did not
alter this 10(a)(4) standard, the sane standard which
before it was codified --

JUSTI CE SCALI A:  And you think that standard
-- all that standard neans is that the arbitrator has to
say is, | aminterpreting the contract, even though what
he says is flatly, visibly, unquestionably contrary to
what the contract says, and the court has to accept
that, so long as he says, I'minterpreting the contract.

MR. KATZ: This Court's jurisprudence for
al nost 2 centuries has held just exaétly t hat .

JUSTI CE SCALI A:  Just exactly that?

JUSTI CE BREYER: Well, | don't think so. |
t hought it said that -- that the award -- if the award
di spl ays mani fest disregard, or words like that. |
mean, Msco is -- is not absolute. M sco has a narrow
exception, and that exception is where there's just no
basis in the contract for the decision. And so |
t hought you were arguing that here that's clearly not
so, there is a basis.

MR. KATZ: Well, there -- well, there is a
basis. What Msco -- as | understand what M sco teaches
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is that it has to be unanmbi guous, that the arbitrator --
JUSTI CE BREYER: That's a different thing,
that's a different thing. |t doesn't say whatever he
says about the contract, he wins. |t says what he says
about the contract, it is not just manifestly wong, it
isn't just plain | anguage to the contrary, and et
cetera. There is language in the cases to that effect.
So | would be repeating nyself, but are you saying there
I's no | oophole no matter how tiny? That's news to ne.
MR. KATZ: Well, Justice Breyer, | don't
t hink mani fest disregard -- certainly, manifest
disregard is not a standard by which this matter has
cone up before the Court. And this Court has held in
Hal | Street and ot her cases that 10(5)(4) is the
excl usive ground set forth by Congress, that this Court
did not have the authority -- and |I'm quoting the
Court -- it "did not have the authority to expand."
JUSTI CE BREYER: All right. Suppose |
think, since |l wote the words in First Options, that
something |ike mani fest disregard or totally ignoring
plain law is a ground for reversing an arbitrator, even
an arbitrator. Now, suppose | think that. Then do
deci de agai nst you?
MR. KATZ: No, Justice Breyer, because here
both sides, not only in 2003, but in 2010 after
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Stolt-Nielsen, cane to the arbitrator and said, we want
you to decide it. They told the arbitrator at that
time, look at the agreenent, | ook at what transpired in
2002, back when this matter was in the superior court
and make your deci sion.

So the arbitrator applied the law that --
and applied the -- the standard that he was told to
apply. He didn't just disregard it. He didn't make a
deci sion saying, | don't care what you are telling nme to
do.

JUSTI CE SCALI A: \What supports his decision?
| mean, you -- you say that. What -- what supports his
deci sion that the parties here agreed, agreed, that's
the standard. Did they agree to claés arbitration?

What -- what supports that?

MR. KATZ: Justice Scalia, they did agree.
VWhen we were in court in 2002, Oxford represented to the
State court judge there that not only are the disputes
going to arbitration, but all actions regarding the
di spute.

And the judge specifically relied upon that,
expressly relied upon that, in not sending just the
di sputes, but sending everything that had been asserted
by Dr. Sutter, including the clainms of the class. And
the arbitrator --
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JUSTI CE SCALIA: | don't understand. There
Is a distinction between all disputes and all actions
relating to the dispute?

MR. KATZ: Oxford made that distinction in
2002. In fact -- and we point this out in our brief on
page 5, the red brief, where Oxford has expressly --
it's both on page 5 and page 6 and | will refer to page
6, the top of 6. This is Oxford's counsel in 2002.
"The contract" --

JUSTI CE SCALI A: The top of page 6?

MR. KATZ: The top of page 6, Your Honor.

JUSTI CE SCALI A Yes.

MR. KATZ: Plaintiff quoted the contract
here as saying "that any dispute undér t he contract
needs to be arbitrated.” That's wong, the contract
says "actions concerning any dispute." That is what
Oxford has al ways argued at all tines before the
arbitrator. The arbitrator understood that.

The arbitrator interpreted the agreenent.
It's based both on the agreement and on the
representati ons nade by Oxford as to what its own
agreenent meant.

CHI EF JUSTICE ROBERTS: | think that's
I nconsistent with the law that's devel oped -- actually
in fairness to the arbitrator, after he'd made his
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initial decision, which is that if you have sonething
that just says disputes and doesn't address the issue of
class arbitration at all, that you can't have cl ass
arbitration.

MR. KATZ: The arbitrator, however,

M. Chief Justice, cannot be faulted or his award
vacat ed based upon changes or argunents that were never
made at the tinme. The parties made their argunents to
the arbitrator. Oxford, if you will, sat on the

si del i nes.

And this Court has also held that a party cannot
sit on the sidelines, wait till the award cones down,
and when it's against themthen raise new argunents for
the first time. Oxford -- \

CHI EF JUSTI CE ROBERTS: Could you get
back -- |I'm sorry, go ahead.

MR. KATZ: I'msorry. | was just going to
finish saying, Oxford could have raised these argunents
and maybe at the end of the day, if they raised these
argunments, they would have carried the day.

But | respectfully submt, as this Court
repeatedly held, that courts do not have the authority
to second-guess the arbitrator and nmake deci sions or
come up with a resolution that would have been different
with the arbitrator just because they disagree.
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JUSTI CE SOTOVAYOR: Can | --

CHI EF JUSTI CE ROBERTS: Getting back to
Justice Breyer's question, | thought his -- First
Options is fairly strong authority for him because
there you have a situation with the arbitrator
determ ning that a particular entity or individual is
bound by the agreenent. And we said that's sonething
that we will review de novo wi thout deference. Wy
isn't it the same here?

I n other words, not everything an arbitrator
says is subject to the deferential standard of review,
even if he purports to say I'minterpreting the
agreenment, which I think the arbitrator in First Options
di d? \

MR. KATZ: Here, M. Chief Justice, the
arbitrator did exactly what the parties had asked himto
do, though. He did not venture and do sonethi ng outside
of what the parties had asked them

The parties specifically presented the
gquestion to the arbitrator as to whether class
arbitrations were avail able and specifically directed
the arbitrator both to the agreenent, the |anguage in
t he agreenent, as well as the representations and the
subm ssions that were made below in the court systemin
maki ng their respective argunents.
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JUSTI CE SOTOVAYOR: Can | see --

JUSTI CE GINSBURG: | thought that Oxford
conceded that it did not preserve any question of
entitlement to de novo review

MR. KATZ: That is correct. Oxford has
al ways mai ntained that it was the arbitrator's decision
to make, and in 2010, even after Stolt-Ni el sen, cane
back to the arbitrator and asked the arbitrator to
reconsider his opinion from2003. The -- Oxford had
never, until after losing this case obviously, has
Oxford sought the Court for the first tinme for a de novo
I nterpretation.

JUSTI CE SOTOVAYOR: Counsel -- counsel, you
seem-- | don't know. | see two queétions here. The
first was an arbitrator exceeds his power if he decides
a question is arbitral when it's not. And -- but here
there is no dispute about that because you are right,
your adversary submtted this question to arbitration.
And that's what |I'm hearing you respond. He did,
there's no question, he said the arbitrator has to
decide this issue.

Justice Breyer raised the second question:
Assum ng he could, is there any remaining power in the
Court to overturn his decision? And Justice Breyer
said, If the standard is manifest disregard of fact and
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| aw, why would you still w n?

Because your adversary is saying: The |aw
is clear you have to find sone hook in the agreenment to
agree to class action -- arbitration. And he says there
is none. That's basically his position, that the
arbitrator's decision on its substance manifestly
di sregarded the law. So that's the question that |
believe is extant still.

MR. KATZ: Answering that -- answering that
hypot heti cal, assum ng that was --

JUSTI CE SOTOVAYOR: Was it a hypothetical ?

(Laughter.)

MR. KATZ: Well, if there was a manifest
di sregard -- \

JUSTI CE SOTOVAYOR: No, | want to say why
there wasn't. | want you to explain why there wasn't
one.

MR. KATZ: Well, the arbitrator did not
mani festly disregard. The arbitrator did what the
parties wanted the arbitrator to do.

JUSTI CE BREYER: Look, |'m going to say
sonet hing and you are going to say, that's right, that's
just what | wanted, and that won't do me any good if you
don't think of it. The arbitrator in front of nme, so
you better tell me why |I'm w ong, because they certainly
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will and they are in the briefs.
M. Arbitrator, this class -- this |anguage
here says all disputes will go to arbitration. It

doesn't say they are supposed to be class or can be or
can't be. You decide what it means.

And the arbitrator thinks, hmm all, hmm it
doesn't say, but | got to reach a decision. So what
kind of a case is it? Small clains. And then it says
sonmet hi ng about court suits where they have class. Hmm
gets his magic 8-ball out and, whatever it is, he says,
that's what it neans. It nmeans it could include class,
too. Ckay?

VWhere in our case law is that a manifest
di sregard? He's | ooked at the Ianguége, there were two
pl ausi bl e constructions, he cane up with one of them
VWhat's the problen? Now, that's of course their
problem but if you just say yes and don't go into why
they are saying no it's not going to help ne.

MR, KATZ: Well, | don't believe that is --
Justice Breyer, | don't believe that is a manifest
di sregard.

JUSTI CE BREYER: So -- obviously you don't.

(Laughter.)

MR. KATZ: And the reason being is that the
arbitrator based his determ nation on the standards or
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the materials that were put forth before him the
agreenent and the evidence, and he nade a deci sion.

JUSTI CE SCALI A: But that's not enough. As
stated by Justice Breyer, he has to have cone to a
pl ausi bl e construction. [It's not enough that he said,
" mconstruing the contract; | have | ooked at the terns
of the contract and what the parties' said, and ny
construction of the contract is X. That's not enough.
It has to be plausible.

MR. KATZ: Yes.

JUSTI CE SCALI A:  Now, why is this plausible?

MR, KATZ: Well, with all due respect,
Justice Scalia, | don't think plausibility comes into
pl ay. \

JUSTI CE BREYER: Use whatever word you want.
Mani f est disregard, stick to the law. Now, suppose the
arbitrator had said this: It doesn't say howto do it;
| see how you do it; you get out a magic 8-ball. Now,
we woul d strike that down, because that is not relevant.
But he didn't say magic 8-ball. He said class. And
there are many class arbitrations. So it isn't quite
magi ¢ 8-ball.

Now, you explain to nme --

JUSTI CE SCALIA: Wat's a magic 8-ball? |
don't know what you are tal king about.
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(Laughter.)

JUSTICE BREYER: A nmmgic 8-ball is you
have -- that's a little thing, it's the -- it's a
non-sportsman's equi val ent of throw ng darts.

(Laughter.)

JUSTI CE Gl NSBURG. Why don't you, M. Katz,
why don't you concentrate on what the arbitrator hinmself
said. M. Waxman said this clause wasn't unusual but
the arbitrator said, |I've never seen anything like this.

MR. KATZ: Justice G nsburg, what the
arbitrator had found was that the "no civil action" part
of the clause was -- was coextensive. It was conpletely
interrelated with the nmandatory arbitration provision.
In other words, what the arbitrator {ound was t hat
everything that was prohibited frombeing filed in a
litigation in the court had to be arbitrated, and that
was based on not only --

JUSTICE ALITO. Can | ask you a question on
sonething a little bit different? Did the arbitrator
have -- how many parties were there to this agreenent?
There is Oxford on one side and how nmany doctors on the
ot her side?

MR. KATZ: Well, this specific agreenment was
Dr. Sutter and Oxford, but there are 20,000 physicians
who had signed the sane agreenent.
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JUSTICE ALITG Al right. So 20,000. And
the effect of the arbitrator's decision is that all of
t hose 20,000 doctors are deened to have agreed to class
arbitration, right?

MR. KATZ: Correct.

JUSTICE ALITO And if we assune -- if | ask
you to assunme for the sake of argunment that this
agreenent does not constitute an agreenment to engage in
class arbitration, where did the arbitrator get the
authority to nake that holding with respect to all of
t hese absent class nmenbers?

MR. KATZ: Well, the arbitrate --

JUSTICE ALITO. If they didn't agree to
class arbitration, how can they -- aﬁd they didn't agree
to have the arbitrator deci de whether the agreenent
calls for -- for class arbitration. How did he purport
to bind themto that decision?

MR. KATZ: Well, the arbitrator nmade the
deci sion based on the | anguage and the evidence
presented before himand finding that it authorized
class arbitration. That was the determ nation that was
made initially.

JUSTICE GINSBURG. |Is the -- is the contract
authorized it as for Dr. Sutter, all of the others are
simlarly situated, they got the sane contracts?
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MR. KATZ: They all -- they all had the --

JUSTI CE GINSBURG. So either the contract
means what the arbitrator said it nmeant or it doesn't.

If it means what the arbitrator said it neant, then
everybody' s bound.

MR. KATZ: That -- that is correct. Now,
ultimitely, when the matter was certified --

JUSTICE ALITO Wait a mnute. Were did he
get the authority to make that decision to interpret the
contract with respect to then?

MR. KATZ: Well, the --

JUSTICE ALITO  You're saying he can do it
with respect to Oxford because Oxford agreed to have the
arbitrator decide whether this calls\for cl ass
arbitration. But these other people didn't. They
didn't agree to have the arbitrator deci de whether it
calls for class arbitration.

MR. KATZ: Well, Justice Alito, this -- this
Is no different than in any other contract
interpretation issue. The arbitrator makes a
det erm nati on based upon the reading of the | anguage and
what the parties are telling himthat | anguage neans.

CHI EF JUSTI CE ROBERTS: But the difference
Is in First Options. The one thing First Options says
is the question of who's going to be bound by
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arbitration is decided by the court de novo. And in the
class context, you are binding 19,999 individuals who
did not agree to be bound, depending upon the particul ar
I nterpretation.

MR. KATZ: But Stolt-Nielsen, which the
arbitrator faithfully reviewed, analyzed, and foll owed,
makes cl ear that you can have class arbitration as |ong
as the arbitrator determ nes that the contracting
parties to that agreenent establish that class
arbitration is avail able.

JUSTI CE SCALI A: Did these other people
agree to this arbitrator? | nean, they m ght have said,
this arbitrator, he's a wild guy, he's going to say
that -- that we agreed to cl ass actién. We didn't agree
to class -- | don't want this arbitrator.

They didn't agree to this arbitrator. Wy
shoul d they be bound by -- by whatever he says?

MR. KATZ: Well, for one thing,

Justice Scalia, that's exactly what Oxford wanted.
Oxford argued that the class action should go into
arbitration.

JUSTI CE KENNEDY: Could they -- could they
opt out?

MR, KATZ: Well, ultimtely, they could --
they could opt out when it was certified. And I want
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to -- I'dlike to be clear on a point, if I may.

JUSTI CE SCALI A: How can they opt out if
t hey've agreed to class arbitration?

MR. KATZ: Well, they can opt out of the
class and pursue, if they wanted to at that point, an
i ndi vidual arbitration if that's what they chose to do.

JUSTI CE SCALI A2 Are you sure? It seens to
me if they've agreed to class arbitration, they've
agreed to class arbitration.

MR. KATZ: Well, they -- they proceeded --
t hey agreed for the nmatter to proceed as a cl ass
proceeding. But the matters --

JUSTI CE GINSBURG. And those -- and there
are rules that governed that, right?\

MR. KATZ: That is correct, Justice
G nshurg. That is before we get to the issue of whether
the class itself be certified.

JUSTI CE KENNEDY: But -- but how could --
how could they opt out if the arbitrator said -- says,
as Justice Scalia and Justice Alito are suggesting, we
have -- | have jurisdiction to decide this case. |
decide that there is a class action, all these people
are in the class?

MR. KATZ: Justice Kennedy, the
determ nation that this matter could proceed as a cl ass
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arbitration was only the first issue that was deci ded.
We then engaged in the procedural nmechani sm by which the
matter could be certified and that they could --

JUSTICE ALITO Well, presumably they could
opt out, but did they agree to be bound by this unless
they opted out? That's not the usual way people are
bound by litigations.

MR. KATZ: But everyone, Justice Alito,
everyone signs the sane agreenent. And therefore, if
the arbitrator's going to nake a determ nation here --

JUSTICE ALITO. No, but I think you're --
you're not -- you're not accepting my assunption that
this is an incorrect interpretation of the contract.
That's the assunption. This is incofrect. If we were
reviewi ng this as an appellate court review ng the
interpretation of the contract under Stolt-Nielsen, we
woul d say, this is wong. This is really wong. Ckay?
Assune that to be the case.

Then how are they -- how are these absent
peopl e bound? And it's really not an answer to say,
well, they can opt out. |If they didn't agree to be
bound by this arbitrator's decision, then they didn't
agree to be bound absent by opting out, which is an
unusual procedure for being bound by an agreenent.

JUSTI CE Gl NSBURG. You woul d never have
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class action arbitration if that were so.

MR, KATZ: If -- if it was --

JUSTICE GINSBURG: It would be inpossible,
because you coul d never get in advance -- they find out
that by getting notice and then they deci de whet her they
want to stay with it or opt out.

MR. KATZ: Well, in any class arbitration,
the arbitrator is not going to decide the same questions
as to the 20,000 of the sane agreenents. It's decided
based upon the class representative who brings the
matter.

And even if the arbitrator was wong,
Justice Alito, | submt that under 10(a)(4) in the
applicable standard, that even in Coﬁcepcion, this Court
said 10(a)(4) is -- is not an issue of mstake; it's an
i ssue of m sconduct. And that's not what we have here.
If there was a m stake, that still would not be enough
with respect to the courts to have vacated the
arbitrator's determ nation on this matter.

CHI EF JUSTI CE ROBERTS: And this may not --
|"mnot sure it's relevant, but it -- it mght be. |
t hought the purpose of arbitration was to deci de these
t hi ngs quickly. This has been going on 11 years, right?

(Laughter.)

MR. KATZ: This has been going on 11 years.
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That is true. |It's been going on --

CHI EF JUSTI CE ROBERTS: It's not -- it's not
a facetious question, because |I think one of the
concerns about class arbitration is that it -- it
elimnates the supposed benefits of arbitration, because
you can't have sort of quick and rough and ready
determ nations when it's going to bind 20,000 people.

MR. KATZ: Well, class arbitration is, as in
many arbitrations in this day and age, involves conpl ex
I ssues, that sonmetinmes you have mmjor corporations doing
battl e over -- over mmjor agreenments that they know at
the time involved big ticket itens.

JUSTI CE KENNEDY: Well, let ne ask -- ask
you this question, because | think i{'s consistent to
the answer you're giving to the Chief Justice, alittle
bit different, though. Suppose you have -- and this is
a hypothetical case; this is not this case because |
don't know the facts. Suppose you have an attorney in a
small town, well respected, doesn't have a great big
practice, and he's chosen as the arbitrator.

And if he arbitrates the one case, he's
going to get a fee of, | don't know, $10,000. He says,
you know, if this is a class arbitration, | can keep
this going for 11 years, | will nake a mllion doll ars.

Does he have the obligation to say, |I'm
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going to decide the class action issue under this theory
that is decided here, and after | do that, since |I have
a conflict, I'"lIl bowout. [1'Il just say, there is a
class action, and then | wll leave it for some other
arbitrator. Does he have that obligation? And if he
doesn't, should that bear on our decision here?

MR. KATZ: Justice Kennedy, that should not
bear on the decision here, because this matter cones up
under 10(a)(4). |If there were questions about the
partiality of the arbitrator, then | want to rule in
favor of Katz, because | want to prolong this thing as
| ong as possi ble, then perhaps Oxford should have
brought the matter under 10(a)(2) and --

JUSTI CE G NSBURG.  How Iéng -- can we
straighten out this 11 years? How many years was this
in the New Jersey court before there was ever an
arbitrator appointed?

MR. KATZ: Well, the matter wasn't in the
New Jersey courts for that |long, but various points in
time, because the AAA rules allow for a -- a filing of
a Federal suit to vacate, Oxford, on nultiple
occasi ons - -

JUSTI CE KENNEDY: But -- but tell me why --
why is that a factor or not a factor in -- in our
deci sion? That should not be a factor in our decision?
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MR. KATZ: Partiality is not a factor,
Justice Kennedy --

CHI EF JUSTI CE ROBERTS: Well, but surely --

MR. KATZ: ~-- in this decision.

CHI EF JUSTI CE ROBERTS: |'msorry. Finish
your answer.

MR. KATZ: In this decision, because
partiality or what could potentially be perceived as a
subjective intent, so the arbitrator does not play under
10(A) (4).

CHI EF JUSTI CE ROBERTS: But under --
under -- that provision, the partiality provision, is
addressed to favoring one party as opposed to another
party. \

I think Justice Kennedy's question goes to
an institutional concern about an arbitrator making a
decision of this sort that goes, not to partiality
bet ween parties, but a problem about the way the system
woul d work, that would create an incentive for an
arbitrator, inplicit or explicit, to reach a ruling that
expands his authority.

MR. KATZ: Well, arbitrators -- | would
submt that an arbitrator who was doi ng sonethi ng that
was -- that was docunented or perceived to be crazy --
and pardon ny vernacular -- or just way out of |ine,
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then I'd submt that arbitrator is not going to be hired
agai n.

JUSTI CE Gl NSBURG. How many -- how -- what
Is the history of class actions and arbitrations? There
are at | east enough of them so that the AAA has a set of
rul es about how you handle class arbitrations, right?

MR. KATZ: That's correct. | think it's
i mportant -- if | could just address a couple of points
regardi ng that.

JUSTI CE SCALI A: How many have there been?
Have there been dozens, hundreds, thousands?

MR, KATZ: Well, | don't know --

JUSTI CE SCALI A: Do you have any idea?

MR. KATZ: Well -- | don:t t hi nk there has
been thousands, but there -- | know there have certainly
been a nunber so far that the American Arbitration
Associ ation has set forth rules --

JUSTICE SCALIA: |1I'msure there's been a
nunber. What's the nunber?

MR. KATZ: | -- 1 don't -- | don't know the
nunmber .

JUSTI CE SCALIA: It could be | ess than 1007

MR. KATZ: | wouldn't know that,

Justice Scali a.
But -- if I may point this out, class
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arbitrations were certainly in existence at the tinme
that this matter was sent into class arbitration. And
in fact, I think it's also worthy to understand that
when | brought this matter in superior court, | argued
that the class action should be kept in court, but it
was Oxford's argunent that everything including the
class action go into arbitration.

It was Oxford's interpretation of its own
clause that the arbitrator relied upon, which puts this
case conpletely outside of Stolt-Nielsen, where in
Stolt-Nielsen, the arbitrator fashioned his -- their own
rul es based on sone policy preference about class
actions which wasn't present here.

And if | could address aﬁ i ssue that was
rai sed about -- that the arbitrator discussed sonething
t hat was bizarre. 1In 2003, that was a pre- -- so that
was prior to Stolt-Nielsen -- the arbitrator expressly
di savowed that in his 2010 opinion. And he made it very
clear that he based his decisions on the interpretation
of the agreenment as well as the representati ons made as
to what that agreenment nmeant to the court system

| think this Court has recognized for 2
centuries that an arbitrator's error in | aw or fact
cannot be the grounds for a vacatur.

CHI EF JUSTI CE ROBERTS: |"msorry to just

46

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

interrupt. For nost of that two centuries, courts
refused to enforce arbitration agreenents. That's the
whol e reason we have the FAA

MR. KATZ: But here, both sides, M. Chief
Justice, expressly asked the arbitrator. This is not a
question of arbitrability because both sides wanted the
arbitrator to make that decision. Then even after 2010,
when it cane to |ight that Bazzle -- there was a
plurality and the issue of whether it's a question of
arbitrability is an open question; Oxford didn't go
running to court then.

I nstead, it went back to the arbitrator and
said, we want you to reconsider your 2003 decision. And
the arbitrator again went through thé anal ysi s of
interpreting the agreenment and the representati ons nade
by the parties about what that agreenent neant.

| submt we have to -- if we trust
arbitrators to handl e such inportant issues as civil
rights issues and other very inportant matters of
si ngul ar inmportance, we have to expect that they wll
follow the precepts of this Court and the FAA as to what
constitutes grounds for class arbitration.

| think the Third Circuit should be
affirmed, if there are no other questions.

CHI EF JUSTI CE ROBERTS: Thank you, M. Katz.
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M. Waxman, you have 2 m nutes renaining.
REBUTTAL ARGUMENT OF SETH P. WAXMAN
ON BEHALF OF THE PETI TI ONER

MR. WAXMAN: Thank you.

| have three points, two snmall ones and one
si gni ficant one.

The first small one is that this notion,
this canard, that we told the district -- the State
court judge that class actions should be sent to
arbitration is dispensed with on pages 13 and 14 of our
reply brief, following the sentence: "Tellingly, Sutter
resorts in part to m srepresenting Oxford' s previous
positions."

And | refer the Court agéin specifically to
footnote 7 on page 14, where we quote ny brother's
statenments to the State court judge explaining that what
we were asking for was, quote, "a notion to conpel
i ndi vi dual arbitration.”

The second small point goes to the issue of
what the nunmber is of class arbitrations. | also don't
know that. But we know that as of this Court's decision
in Stolt-Nielsen, because this was reported in the AAA
am cus brief, that not a single final decision had been
rendered prior to -- as of the tine of Stolt-Nielsen, in
any class arbitration.
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The AAA class arbitration rules were adopted
after this Court's decision in Bazzle, which left open
the possibility, a possibility that the arbitrator in
this case said was surprising, because the arbitrator
said quite correctly that everyone expected that in
Bazzle this Court would say there's no such thing as
class arbitration.

JUSTI CE KENNEDY: What is your significant
poi nt ?

(Laughter.)

MR. WAXMAN: | can't go back 200 years, but
let's just go to 1960 in terns of the standard. And in
the Steelworkers v. the Enterprise Wheel case, what this
Court held was, quote, "An award is {egitinate only so
long as it draws its essence fromthe agreenent. Wen
the arbitrator's words manifest an infidelity to this
obligation, courts have no choice but to refuse
enforcement of the award.”

And our submi ssion is that this award, the
conclusion that the all-disputes provision here
mani f ested an actual agreenent by the parties to class
arbitration, cannot possibly be reconciled with the
pl ai n | anguage or Stolt-Nielsen's holding.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank vyou,
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M. Waxman. Counsel .
The case is submtted.
(Wher eupon, at 11:03 a.m,

above-entitled matter was submtted.)

50

Alderson Reporting Company

the case in the



Officia - Subject to Final Review

51
A advance 41:4 42:11 47:2 2245 27:8 48:10,18,25
AAA 43:20 455 |adversary 31:18 | agrees8:16 applying 188,10 | 49:1,7,22
48:22 49:1 322 24:14 20:7 arbitrations
above-entitled | @advocacy 4:14 ahead 29:16 appointed43:17 30:21 34:21
1:11 50:4 affirmative 16:3 | Alito20:18,21 approval 10:16 42:9 45:4,6
absence 16:2 affirmed47:24 35:18 36:1,6,13 | arbitrability 11:1 | 46:1 48:20
absent 6:10 15:5 | age 42:9 37:8,12,18 11.512:2 47:6 | arbitrator 3:18
36:11 40:19,23 | agree9:8 12:9 39:20404,8,11| 4710 45,754,961
absolute 25:19 13:17,21 20:9 41:13 arbitrable 16:18 6:22 7:21,23
accept 15:14 20:16 21:14 allow11:8 43:20 | arbitral 31:16 8:10,20,20
25:11 22:2 27:14,16 | allowed18:20 arbitrate 7.4 9:8 10:17,24,25
accepting 40:12 324 36:13,14 24.20 11:19 135,25 11:12,21 13:10
accommodate 37:16 38:3,12 | all-disputes7:6 20:16 21:11,22 13:14,23 14:4,7
5:20 38:14,16 40:5 145 16:4,8 21:2322:1,2 17:12,22 19:9
Act 65 7:18 40:21,23 21:3 49:20 36:12 19:15,17,24
14:23 agreed3:1483 | alter 255 arbitrated6:12 20:19,20 21:12
acting 13:11 10:25 11:4 altogether 19:3 81911:11 21:18,21 231
action5:3 7:9 14:15,16 15:13 | ambiguous 19:18 | 12:22 28:15 23:24 24:4,6,19
10:11,13 1256 | 18141913 American45:16 35:16 25.8 26:1,21,22
12:7,14 13:3 21:10,23 22:1 | amicus 48:23 arbitrates42:21 27:1,2,6,25
16:10,19 18:25 22:11,16 254 | analysis47:14 arbitration3:12 28:18,18,19,25
19:1 24:13,20 27:13,1336:3 | analyzed38.6 3:15,15,17,21 29:5,9,23,25
32:4 35:11 37:1338:14 AnimalFeeds 3:22.4:6,9,17 30:5,10,13,16
38:14,20 39:22 39:3,8,9,11 20:1 4:18,24 65,14 30:20,22 31.8,8
41:1 4314 agreeing 3:17 announced 6:9 7:8,16,18,24 31:15,20 32:18
46:5,7 134 22:9 8:12,18,22 9:17 | 32:19,20,24
actions 9:23 agreement 3:20 | answer 4.22 10:21 11:10,25 33.2,6,25 34:17
17:19 27:19 6:10,13 7:4 40:20 42:15 12:6,7,13,16 35:7,9,11,14
28:2.16 45:4 8:2211:10,19 44:6 14:21,23 15:15 | 35:19 369,15
46:13 48:9 12:1513:25 answering 329,9 |  16:1,2,12,20 36:18 37:3,4,14
actual 6:10 8:21 14:2,4,20 15:17 | anyway 24:17 16:24 17:2,19 37:16,20 38:6,8
8:2311:7,19 16:3,11 177 apologize 5.6 17:2018:13,21 | 38:12,13,15,16
13:24 14:2 19:2 20:14,14 | appeal 24:16,17 19:1,2,1322:11 | 39:1941:8,12
16:11 20:13,15 20:16 21.2 APPEARANC... 239,20 24:14 42:20 435,10
21:1 49:21 24:23,24 27:3 114 24:15 254 43:17 44:9,16
addition 14:12 28:19,20,22 appellate 40:15 27114192934 | 44:20,23 451
address 29:2 30:7,13,22,23 | appendix 18:19 31:118324 333 | 46:9,11,15,17
45:8 46:14 32:3 34:2 35:20 | applicable 6:7 35:1336:4,9,14 | 475,7,12,14
addressed44:13 35:23,2536:8,8| 23:1941:14 36:16,21 37:15 | 4934
adhesion22:14 36:15 38:9 40:9 | applied6:7 22:5 37:17 38:1,7,10 | arbitrators 9:20
232 40:24 46:20,21 | 27:6,7 38:21 39:3,6,8 19:25 20:2,6
adjudication 9:12 47:15,16 49:15 | applies7:18 399401 41:1 44:22 47:18
admitted 19:22 49:21 2321 41:7,22 4245 | arbitrator's5:13
adopt 9:23 agreements4:7 | apply 7.9 11:12 42:8,23 45:16 6:168:129:11
adopted49:1 17:8 24:2141:9 | 159 20:1 21:1 46:2,7 47:2,22 11:9 16:6 18:6

Alderson Reporting Company



Official - Subject to Final Review

52
19:21 21:7 31:6 | award 23:20,25 | bind 36:17 42:7 10:15 11:4,7,13 | class 3:15,17,22
326 36:240:10 | 25:17,17 29:6 | binding 38:2 13:2415:19 4:6,9536:12
40:22 41:19 29:12 49:14,18 | bit 35:19 42:16 16:7 1751920 |  7:4,9,15,16,23
46:23 49:16 49:19 bizarre 18:16 19:21 20:19 87,22 9:23
arguably 12:18 |am1:133250:3 | 46:16 21:3 22:.2 233 10:1111:20
argued5:8 28:17 blue 12:18 31:10 33:8,13 12:6 13:5,25,25
38:20 46:4 B boilerplate 11:25 | 39:21 40:18 15:14 16:1,2,11
arquing25:22 | back 27:429:16 | hound30.7 37:5 | 42:17,17,21 17:19,19 18:13
argument 1:12 30:231.847:12 | 37:2538:3,17 46:10 49:4,13 18:15,21,25
2:2,5,8 33,7 49:11 405,7,20,22 50:2,3 19:1,11 22:11
8320:223:14 | background3:24 | 40:23 24 cases14:24 181 | 22:1924:13,15
367 46:6 482 16:4 bow43:3 181 267,14 24:20 25:4
arguments29;7 | balance23:11 | Breyer 19:6 centuries25:14 | 27:14,24 29:3,3
29:8,13,18,20 | bankrupt 24:15 25:16 26:2,10 46:23 47:1 30:2032:4 332
30:25 based5:1 8:17 26:18,24 31:22 | cert 23:22 33:4,9,11 34:20
article 17:9 236,252820 | 31:2432:21 certainly 4:25 34:21.36:3,9,11
ascertain 45 297 33:25 33:20,22 34:4 26:11 32:25 36:14,16,21
7:24 35:17 36:19 34:15 352 45:15 46:1 37:14,17 38:2,7
asked22:4 30:16 | 37:2141:10 Breyer's30:3 | certified37:7 38:9,14,15,20
30:1831:8 475 | 461219 brief 44,13 38:25 39:17 39:3,5,8,9,11
asking 4:16 5:21 | basic19:6 12:18 28:5,6 40:3 39:17,22,23,25
6:3,6 48:17 basically 32:5 48:11,23 cetera 26:7 41:1,7,10 42:4
asserted27:23 | basis3:135:25 | priefs33:1 challenge 24:5 42:8,2343.1,4
assertion 7:21 6:1210:19 135 | pring 12:14,23 | changes3:15 45:4,6,25 46:2
7:25 14:2 25:21,23 1331625171 | 297 46:5,7,12 47:22
Association 25:25 18:21 Chief33,94:22 | 489,20,25 49:1
45:17 battle 42:11 brings 41:10 11:2323:12,16 | 497,21
assume 36:6,7 | Bazzle47:8492 | prother 415106 | 28:2329:6,15 | clause7:6 8:18
40:18 49:6 11:7,16 30:2,15 37:23 8:25 11:18,24
assuming 31:23 | bear 43:6,8 brother's 48:15 41:20 42:2,15 12:13 145 16:4
32:10 behalf 1:1517 | prought 12:5 44:351146:25| 16:8,20 17:3,9
assumption 2:4,7,10 38 2394313464 | 47:4,25 49:25 17:23,23 182
40:12,14 23:1548:3 choice 49:17 18:12,23,24
attached6:9 believe 15:2 c chose39:6 19:13,22 21:3
attorney 42:18 20:22 32:8 Cz131 chosen42:20 35:8,12 46:9
authority 13:11 | 33:19.20 Californiall:11l | Circuit 17:25,25 | clauses12:13
13:17,23 15:9 benefits 42:5 calls36:16 37:14 | 47:23 16:24
23:24 26:16,17 | bet15:224:18 3r:17 citation 17:4 clear 12:20 15:5
29:22 30:4 better 32:25 canard 48:8 civil 12:5,6,14 15:10,11,17,23
36:10 37:9 betting 22:16 care 10:12 27:9 13:3 16:9,19 32:338:7 39:1
44:21 24:13 carried29:20 35:11 47:18 46:19
authorized36:20 | beyond 5:8 case34,1942 | claim22:18 clearly 7:5 25:22
36:24 big42:12,19 6:17,197:23 | daimant 19:12 | dlient's5:20
available30:21 | bilateral 41823 | 88,16,1824 | daims23:7,9 codified 25:6
38:10 7:16 9:1610:7,1214 | 27:2433:8 coextensive

Alderson Reporting Company



Official - Subject to Final Review

53
35:12 constitute 36:8 12:22 darn22:7 demonstrate
cognizance 14:18 | constitutes47:22 | couple 19:25 darts 354 25:3
combination construction 458 day 29:19,20 depending 38:3
16:13 34:5,8 course22:13 42:9 derived6:13
come 26:13 congructions 33:16 de30:8 31:4,11 | describes3:19
29:24 34:4 33:15 court 1:1,123:10 | 381 describing 16:18
comes19:6 construe 14:9 3:114:1552 decide 59 10:25 | determination
29:12 34:13 20:1 21:13 6:3,9,24 7.3,15 | 199 24:20 33:2536:21
43.8 construed18:12 7:21,2481,1 26:23 272 37:21 39:25
commits 3:20 condruing 15:17 | 11:1,3,8,18 31:21 335 40:1041:19
committed13:15 | 34:6 12:14,24 134 36:15 37:14,16 | determinations
commonplace contemplated 13:1014:1,18 39:21,22 41:5,8 | 427
17:2 4:6,10 1425171189 | 41:22431 determines 38:8
company 15:2 contest 4:8 18:22,2520:3 | decided5:3 determining 30:6
22:16 24:12,13 | context 7.9 11:10| 20:11,14,25 17:2518:1 20:7 | developed28:24
24:15,18 13:24 382 21:3,25234,5 38:140:1 419 | difference19:7
compel 48:17 contract 6:17,22 23:.17,22 24:16 | 432 3723
compelled3:12 7:22 8:6,11,13 25:11 26:13,13 | decides21:21,25 | different 26:2,3
completely 12:16 | 12:21 149204 | 26:15,17 27:4 31:15 29:24 35:19
35:12 46:10 21:1322:14,20 | 27:17,18 29:11 | deciding 21:10 37:1942:16
complex42:9 22:22 232,24 29:21 30:24 decison5:3 7:19 | directed 30:21
conceded?21:11 24:1,4,69252 | 31:11,24 339 11:.912.2 16:6 | disagreel2:3,3
313 25:9,11,12,21 35:16 38:1 18:7,7 20:6,13 13:18,18 14:6
concentrate 357 | 26:4,528:9,13 40:1541:14 2172521275 | 2925
Concepcion 28:14,1534:6,7 | 4316464521 | 27:9,11,13 29:1 | disavowed46:18
14:1915:1 189 | 34:836:2337:2 | 46:2247:11,21 31:6,24 32:6 discussed46:15
41:14 37:10,19 40:13 489,14,16 496 | 337 342362 | discussng 23:18
concern 44:16 40:16 49:14 36:17,19 37:9 | dismissal 4:17
concerned24:12 | contracting 6:10 | courts4:3,20 40:22 43.6,8,25 | dispensed48:10
concerning 28:16 | 12:21 38:8 10:16 231 43:25 44:4,7,17 | displays 25:18
concerns 42:4 contracts 36:25 24:25 29:22 47:7,1348:21 | dispute 4:25
concession 19:14 | contractual 3:13 41:1843:19 48:23 49:2 12:15134,5
19:16 20:2 14:2 47:1 49:17 decisons 9:20 17:1 21:14 24:3
concluding 3:13 | contrary 25:10 | court's9:12 10:22 18:6 24:5 27:20 28.3
concluson 9.7 26.6 14:23 205,24 29:23 46:19 28:14,16 31:17
22:10 49:20 cor por ations 25:1348:21 deemed 36:3 disputes3:18,21
conflict 43:3 42:10 49:2 defendants 15:2 5:146:11,14
Congress26:15 |correct 89 315 |crazy 44.24 defense14:11 8:19 12.5,16,22
consent 15:6 36:5 37:6 39:15 | create 44:19 defer 6:16,19 12:24 17:1
20:12,12 21:5 457 created18:1 deference 9:10 18:14 20:17
consented3:17 | correctly 49:5 curiosity 20:18 9:11 30:8 22:12 27:18,23
considered3:23 | counsel 44 deferential 64 28:2 29:2 33:3
consdering 4:2 23:12 28:8 D 71118 22.7 disregard 25:18
consistent 131 | 31:131350:1 | D 1172631 30:11 26:11,12,20
17:17 42:14 | counterparty 2314 degree3:16 27:8 31:25

Alderson Reporting Company



Official - Subject to Final Review

54
32:14,19 33:14 | entitlement 31:4 | expected49:5 14:1,3,22,22 G
33:21 34:16 entity 30:6 expense 22:23 165188228 |31
disregarded equivalent 35:4 | experienced 234 43:21 general 9:24
10:17 32.7 ERIC 1:17 26 17:12 fee 20:20 42:22 12:11
digtinction282,4| 23:14 explain 32:16 Fifth17:25 generally 6:6
distortion9:13 | error 5:21,25 34:23 figure 14:14 getting 30:2 41:5
district 48:8 10:1 13:15,15 | explained4:3 filed35:15 Ginsburg 4:1,11
doctor 22:17 21:18 46:23 explaining 48:16 | filing 43:20 85,10,15 16:13
doctors 22:22 ESQ1:15,17 23 | explicit 14:15 final 48:23 17:11 22:13,25
35:21 36:3 26,9 17:8 44:20 find 13:10 22:8 31:2 35:6,10
documented essence 49:15 express18:16 24:21,22 32:3 36:23 37:2
44:24 essentially 22:19 | expressly 27:22 41:4 39:13,16 40:25
doing 13:16 14:9 | establish11:19 28:6 46:17 475 | finding 10:17,18 41:3 43:14 45:3
19:15 42:10 389 extant 32:8 231 36:20 Ginsburg's 9:4
44:23 et 26:6 extrinsic 3:22 finish4:22 29:18 | give 9:10,12
dollars 42:24 everybody's 44:5 given9:1919:14
dozens 45:11 375 F first34,11412 | 1916
Dr18:25191 |evidence322 |FAAG8717 54,11105,23 | gives10:6 11:7
22:10 23:8 141236253 | 47321 16:15,20 26:19 | giving 42:15
27:24 35:24 34:2 36:19 facetious 42:3 29:1430:3,13 | g0 12:5,7 18:25
36:24 evidenced16:3 | fact 5:257:25 31:11,1537:24 | 29:1633:3.17
drafted22:15 | exactly 11:17,24 | 911121314 | 37:2440:1487 | 38:2046:7
draws 49:15 25:14,1530:16 | 112121212 | fat 20:20 4710 49:11,12
due 34:12 38:19 131420:224 | flatly 25:10 goes 44:1517
D.C18,15 examine 11:9 28:531:25463 | Florida 35 48:19
example 10:6,24 | 46:23 follow12:2 47:21 | going 11:11,12
E 11:7 factor 43:24,24 | followed 38:6 14:13 15'14
E21311 examples9:18 43:2544:1 folowing48:11 | 27:1920:17
easier 20:25 10:2 facts 9:8 11:3 footnote 4:13 32:21,22 33:18
effect 24:18 26:7 exceeded 6:1 42:18 48:15 37:2538:13
36:2 13:23159 factual 9:20 for ced 15:25 40:10 41:8,23
effective 15:3 21:12.17 10:17,18 form11:8 16:25 | 41:2542:1.7,22
either 24:2 372 | exceedi ng 13:10 fairly 30:4 former 19:21 42:24 43:1 45:1
eiminates425 | 21:9 23:23 farness28:25 | forth26:1534:1 | good 32:23
empirical 6:3 exceeds 21:21 | faithfully 38:6 45:17 gotten19:15
encompass 21:232431:15 | far 17213237 | forum 18:15 gover ned39:14
19:10 exception 6:17 45.16 found 7:238:21 | grammar 13:1
47:2 excess 23:8 faulted29:6 35:11,14 great 42:19
enfor cement excluded16:15 | favor 19:21 front 32:24 greater 22:23
49:18 exclusive26:15 | 4311 full 18:24 ground 26:15,21
engage 36:8 existence46:1 | favoring44:13 | fynctionally grounds 46:24
engaged 40:2 expand 26:17 favors 3:25 17:10 47:22
Enterprise17:4 | expands44:21 | Federal 65,13 | fundamentally guess 10:23,23
18:3 49:13 expect 47:20 7:189:1710:16 | 14:21 19:19

Alderson Reporting Company



Official - Subject to Final Review

55
guy 38:13 impossible 41:3 20:7 24:8,23 20:18,21 21:6 36:12,18 37:1,6
incentive44:19 | 259,1230:12 | 21:1622:13,25 | 37:11,18 385
H incdude 33:11 47:15 231216 247 | 38:18,2439:4
Hall 26:14 included16:15 | interprets 12:1 24:10,1125:1,7 | 39:10,15,24
handle 45:6 induding 6:25 | interrelated 251516 262 | 40:841:2,7,25
4718 27:24 46:6 35:13 26:10,18,24 42:8 43:7,11,18
hard 15:1,1 inconsistent 8:23 | interrupt 47:1 27:11,16 281 | 441,4,7,22
Health1:3 34 24:24 28:24 involved42:12 28:10,12,23 45:7,12,14,20
hear 3:3 incorrect 40:13 | involves42:9 20:6,1530:1,2 | 45:2347:4,25
hearing 31:19 40:14 issue 87 9:14 30:3,1531:1,2 | keep42:23
heed14:2117:21 | incorrectly 24:6 | 17:2418321:8 | 31:1322,24 | Kennedy 6:15
held3:1111:1 | jndicated8:21 21:10,12292 | 32:11,1521 77,12 38:22
15:2416:1 indicates 16:11 31:21 37:20 33:20,22 3434 | 39:18,24 42:13
25142613 |indiginct 17:10 | 39:1640:1 34:11,13,15,24 | 437,23 442
29:11,22 4914 | indigtinguisha... | 41:15,16 43:1 35:2,6,10,18 49:8
help 33:18 8:25 46:14 4T:9 36:1,6,13,23 | Kennedy's44:15
highly 6:4 individual 4:17 48:19 37:2,812,18 | kept 465
hired45:1 30:6 39:6 48:18 | issues42:10 37:2338:11,19 | kind 7:17 15:9
history 45:4 individuals38:2 | 47:18,19 38:2239:2,7,13| 338
hmm19:19336 | indulged15:6 italicized 20:14 39:15,18,20,20 | know11:13
336,9 indulging19:4 | items 42:12 39:2440:4,811| 15:18 24:8,15
holding 817,23 | jnfer 14:2021:2 | IVAN 16 40:25 41:3,13 24:16 31:14
10:2314:18 | inference 6:12 41:2042213 | 34:2542:11,18
36:1049:23 | inferring 14:4 J 421543714 | 42:22,2345:12
holdings14:23 | infidelity 49:16 |Jerseyl:1743 | 432344235 | 45:1520,23
Honor 28:11 inform 16:6 42052 12:19 | 441115453 | 48:21,21
hook 32:3 initial 29:1 43.16,19 45:10,13,18,22
hour 20:20.22 | njtially 36:22 | JOHN 16 45:24 46:25 L
house 22:16 inquiry 21:4 judge4:1527:18 | 47:5 25 49:8,25 | labor 17:7 18:2
hundreds 45:11 | ingtance 5:4,11 27:21 489,16 lack 19:16
hypothetical ingtitutional jurisdiction23:5 K language 7:22
10:6 32:10,11 44:16 39:21 Kagan 13:7,13 97 12:1116:21
42:17 intent 14:20 44:9 | jurisprudence 14:6,1315:8,20 | 16:2219:10,18
intents 17-22 25:13 15:21 20:4 25:2 26:6
_ ! interpret23:24 | Justice33,941 | Kaplans 11:4 26:7 30:22 33:2
idea45:13 379 411,21,2256 |Katz1:17 2:6 33:14 36:19
identified189 | ;e hretation 57,12,19,24 23:13,14,16 37:21,22 49:23
20:25 61681312110 | 621577,12 24:10 25:1,13 | Laughter 32:12
ignoring 26:20 241 31:12 851015924 | 25:2426:1024 | 33:233515
imagine 15:1 3720 33:4 99,182210:7 | 27:16284,11 | 41:2449:10
implicit 44:20 40:13,16 46:8 10:11,15,20 28:13295,17 |law3:2552,18
importance 46:19 11:23137,13 | 30:1531:5329 | 5:256:139:14
4720 interpreted14:1 | 146,13158,20| 3213183319 | 10:111:11,12
important 45:8 24:4.6 28:19 15:21 16:13 33:24 34:10,12 12:19 14:1.,3
47:18,19 interpreting8:11 | 1711196 35:6,10,23365 | 154,19 165

Alderson Reporting Company



Official - Subject to Final Review

56
18:8 20:12 21:8 M 22:20 25:8 335 | non-class 10:13 132
22:8 26:21 27:6 | magic 33:10 33:11,11 37:3,4 | non-sportsman's | original 19:1
28:24 32:1,2,7 34:18.20,2224 | 3722 354 orthodox 8:25
33:13 34:16 35:2 meant 28:22 37:3 | note 12:17 12:16 17:23
46:23 maintained31:6 374 46:21 notice 41.5 outsde 13:11,17
laws 12:19 major 42:10,11 47:16 notion 48:7 19:2 30:17
lawyers 20:1 majority 20:5 mechanism40:2 | novo 30:8 31:4 46:10
leave 22:6 24:19 | making 12:1 meeting 15:5 31:11381 overshot 18:17
434 30:25 44:16 members 36:11 | number 13:14 overturn 31:24
leaves97 229 | mandatory 35:13 | Million42:24 17:15,17,21,22 | overturned8:14
left 82 21:4 492 | manifest 25:18 | minds 15:6 23:23,25 45:16 | Oxford 1:3 34
legitimate 49:14 | 26:11,11,20 minute 37:8 45:19,19,21 4:3,7,9,16 51
let's 49:12 31:2532:13 minutes48:1 48:20 22:10,15,20
level 6:21 33:13,20 34:16 | Misco025:19,19 236 24:2,3
light 5:18 22:8 49'16 25:25,25 O 27:17 284,6,17
A7:8 manifested misconduct 02131 28:21 29.9,14
likes24:22 49:21 41:16 obligation42:25 |  29:1831:2,5,9
limit 9:13 manifestly 265 | Misrepresenting | 43:549:17 31:11 35:21,24
line 44:25 326,19 48:12 obviously 31:10 | 37:13,1338:19
litigate 11:15 manner 18:15 | mistake 4:19 33:22 38:2043:12,21
20:16 March 1:9 5:15,17 41:15 |0CCasions 43:22 | 47:10
litigated 8:19 mark 18:17 41:17 Oh6:210:13 Oxford's 4:4,20
litigation23:4 | material 6:3 Monday 1:9 okay 10:919:22 |  24:4 28:8 46:6
35:16 materials34:1 | morning 3.4 2493312 468 48:12
litigations 40.7 | matter 1:11 6:13 | motion48:17 40:17
little 35:3,19 11:2 14:3 165 | moved11:14 once 5:24 P
42:15 20:11 21:22 multiple 43:21 ones48:5 P1:1523,931,7
LLC13 235 269,12 open 47:10 49:2 48:2
long 24:19,22 57-4 377 3911 N opinion 14:7 20:5 | page 2.2 44,12
25:12 387 3925 40:3 N21,131 20:1531:9 4:12 12:17
43:12,14,19 41°11.19 438 narrow25:19 46:18 18:19 28:6,7,7
49:15 431318 46:2 4 | Nature 3:15 opposed44:13 28:7,10,11
look 4:12 16:8 504 " | needs 28:15 opposite 15:7 48:15
27:3.332:21 matters 39:12 negative 233 18:10 pages 48:10
looked 6:22 4719 neither 22:25 opt 38:23,25 39:2 | paid 20:20,20
19:18 3314 mean7:149:22 | NEver 4258,8 39:4,19 40:5,21 | paragraph 18:24
34:6 10:13 12:3.25 16:21 29:7 41:6 pardon 44:25
looking 14:14 1410174 31:10 359 opted40:6 part 23:6 35:11
20:4 1813 20:12 40:25 41:4 opting 40:23 485 12_
looks 7:21 24:11 25:19 new1:17 42,19 | Options 10:24 partiality 43:10
loophole 26:9 2712 38:12 5211:12,14,14 | 26:1930:4,13 44:1,8,12,17
losing 23:19 meaning 13:2 11:1512:18 37:24,24 particular 16:17
31:10 218 20:8 29:13 oral 1:1122,5 16:_21 30:6 38:3
lot 17:4 means 12:23 43:16,19 3:_7 202 23:14 | parties3:16,20
lower 9:12 134 15:3 21-18 | News 26:9 ordinary 8:11 3:2341,6,25

Alderson Reporting Company



Official - Subject to Final Review

6:11 83,6,22
9:810:2511:13
14:3,15,16 15:6
15:13,25 18:14
19:8 20:8 21.5
21:10,22 22:10
22:2125.3
27:1329:8
30:16,18,19
32:20 34:7
35:20 37:22
389 44:18
47:16 49:21
party 3:12,14
23:20 29:11
44:13,14
pass16:12
pgorative 9.5
people 37:15
38:11 39:22
40:6,20 42:7
per ceived44:8
44:24
perfectly 12:20
12:20
permit 6:11
18:12,25
permits 7:22
per mitted 20:10
petition 18:19
Petitioner 1:4,16
24,10 3.8 48:3
physicians 35:24
place 15:19
plain 18:6 26:6
26:21 49:23
Plaintiff 28:13
Plans 1:3 3.5
plausibility 34:13
plausible 7:25
33:1534:5,9,11
plausbly 13:2
play 34:14 44:9
please 3:10
23.17

plurality 47:9
point 9:13,25
12:17 185,18
18:20 20:23
22:15 285 39:1
395 45:25
48:19 499
points 20:5 43:19
45:8 48:5
policy 19:16
46:12
position4:205:1
5:1332:5
positions 48:13
possibility 49:3,3
possible 43:12
possibly 49:22
post-Stolt-Niel...
187
potentially 448
power 45,7 5.9
21:13,24 31:15
31:23
powers 6:1 13:11
21:.9,17,21
23:23
practice 42:20
pre 46:16
precepts47:21
precisely 3:18
17:8
preclude 20:9
precluded14:3
preference 46:12
preposition 17:9
present 46:13
presented 30:19
36:20
preserve 31:3
presumably 40:4
presume 19:20
presumed3:16
presumes’7.3
presumption 6.8
14:22 15:4,7,7

15:10,12 16:5
18:8,10 19:5
presumptively
18:22
pretty 22:7
previous 48:12
principle 3:24
9252111
principles20:8
prior 46:17 48:24
probably 24:21
problem33:16
33:17 44:18
procedural 40:2
procedure 40:24
proceed 39:11
39:25
proceeded 39:10
proceeding 8.7
18:21 22:19
39:12
process 15:16
prohibited 35:15
prolong 43:11
proposing 21:9
proposition 7:2
13:22
prospect 3:24
provide 6:21
provides11:24
provison 16:15
17:6 18:16
35:1344:12,12
49:20
provisons 16:14
purport 36:16
purports12:10
30:12
purpose41:22
purposes17:23
pursue 39:5
put 9:3 34:1
puts 46:9

quality 21:19
guestion5:3,7,9
5:14 67 7:16
7:17,20 9:14,17
11:11,513:24
23:22 30:3,20
31:3,16,18,20
31:22 32.7
35:18 37:25
42:3,14 44:15
47:6,9,10
questions 31:14
41:8 439 47:24
quick 42:6
quickly 41:23
quite 12:18 13:13
34:21 495
quote 9:7 18:15
21:4 48:15,17
49:14
guoted28:13
guoting 4:4 18:23
26:16

R

Q

R31
raise29:13
raised29:18,19
31:22 46:15
reach 33:7 44:20
read 11:22 13:2
14:7 17:18 19:7
19:17
reading 12:25
37:21
ready 42:6
realize 11:6
really 5:21 12:1
40:17,20
reason 33:24
47:3
reasoning 12:4
reasons 13.6
REBUTTAL 28
482

recognition 4:8
recognized7:15
46:22
recognizing 4:15
reconciled49:22
reconsider 31:9
47:13
record 17:13
20:22
red4:3 28:6
refer 10:5 287
48:14
reference 7.8
references4:14
20:6
reflected6:4
reflects 14:24
refuse49:17
refused47:2
regarding 21.5
22:1127:19
45:9
reiterated 14:19
relating 28:3
relevant 34:19
41:21
relied27:21,22
46:9
remaining 31:23
481
rendered48:24
repeatedly 4:16
7:15 29:22
repeating 268
reply 48:11
reported48:22
representations
28:21 30:23
46:20 47:15
representative
41:10
represented
27:17
requested4.24
require 14:1

Alderson Reporting Company




Official - Subject to Final Review

58
16:11 18:13,16 4:22 11:23 9:2210:7,11,15( 498 33:25
required7:23 23:12 28:23 10:2024:7,11 | Sgns 40:9 gart 23:18
12:18 21:2 29:15 30:2 25:1,7,15 27:11 | silence 20:12 state 3:24 4:14
requiring 17:19 37:2341:20 27:16281,10 |sSmilar 19:16 4:205:18 18:22
reserve 23:11 42:2 44:3,5,11 28:12 34:3,11 |sSmilarly4:2584 | 27:184838,16
resolution 29:24 46:25 47:25 34:13,24 38:11 36:25 stated 21:25 34:4
resolve 18:14 49:25 38:19 39:2,7,20 | Smply 3:17 statement 9:11
resorts48:12 room829721.4| 45:10,13,18,22 10:1913:17 14:16 155,10
respect 6:321:13| 22:6,9 45:24 15:25 22:5 15:12,17,23
34:12 36:10 Rosdand 1:17 | scope 13:11,17 | single 17:9 48:23 | statements
37:10,1341:18 | rough42:6 scroll 10:21 singular 47:20 48:16
respected42:19 |rule6:157:7,18 | second 3:14 sit 29:12 States1:1,12
respectfully 8:1192312:11| 16:16,2017:25 | situated36:25 12:19
29:21 12:2515:17 18:24 31:22 Stuation19:18 | stay 41.6
respective30:25 | 21:8 43:10 48:19 305 Steadlworkers
respond 31:19 rules17:18 39:14 | second-guess small 33:8 42:19 17:3,7 18:3
Respondent 1:18 | 43:20 456,17 29.23 48:5,7,19 49:13
27 23.15 46:12 49:1 Section 6:4 sole 24:4 stick 34:16
response19:23 | ruling 44:20 see4:1331:1,14 | sorry 29:16,17 stipulated 8.6
responses19:25 | running47:11 34:18 445 46:25 15:13,25
reverse10:2 seen16:21359 |sort 10:2142:6 | stipulation8:2
119 S sending 17:19 44:17 20:24 21:4
reversed820 [S2131 27:22,23 Sotomayor 4:21 | stipulations 8:8
reversible11:17 | sake 36:7 sent 46:2 48:9 5:6,7,12,19,24 | Stolt 6:25 18:9
reversing 26:21 | sat 29:9 sentence 8:24 6.2 21:6,16 Stolt-Nielsen
review5:206:7 | satisfied7:6 12:1317:18 30:1 31:1,13 311558126
6:217:1,2,2 satisfy 24:2 22:8 48:11 32:11,15 8:17,23 96
9:19 11:8 13:22 | S&Ying 6:2592,9 | serious 13:15 | sought 31:11 10:5,9 14:19
15:3 30:8,11 9:1015:8 16:22 | set 26:15 455,17 | so-called 23:3 15:12,24,24
31:4 211172218 SETH 1:152:3,9 | special 7:179:23 | 17:2419:8,12
reviewable11:16 | 24:8,17 26:8 37482 specific 35:23 19:25 20:25
reviewed11:3 279 28:14 settle 12:15 specifically 21:2522:6,9
38:6 29:1832:2 show?20:15 27:2130:1921 | 24:12251,4
reviewing40:15 | 33183712 | showing 7:6 48:14 271 31:7 385
40:15 says3:216:22 | shown 7:520:13 | split 18:2 40:16 46:10,11
rewrite5:19 111101216 | shows 17:14 standard 5:20 46:17 48:22,24
right 8:1394,15 | 124141910 | 20:22 6:4,7 11:25 Stolt-Nielsen's
14:17 17:14 249,222510 | §de22:173521 | 138919182 | 49:23
21:16 24:9,13 2511,12264,4| 3522 22:5,6 23:19,21 | straighten43:15
24:22 26:18 26:4 28:16 29:2 | 5idelines29:10 23:23255,5,7 | strange 18:23
31:17 32:22 30:11324333 | 29:12 25:8 26:12 27:7 | Street 26:14
36:1,4 39:14 338103724 | sides26:2547:4 | 27:1430:11 strike 34:19
41:23 456 38:17.39:19 476 31:2541:14 | strong 6:8 165
rights47:19 42:22 signed35:25 49:12 30:4
ROBERTS33 |Scalia92,9,18 | qgnificant 48:6 | standards 24:3 | strongly 7:3

Alderson Reporting Company



Official - Subject to Final Review

59
subject 21:22 19:1 23.8 Third 47:23 undergandable | 32:20,2338:19
235 30:11 system 30:24 thought 25:17,22 | 5:17 39:5 47:6
subjective 44:9 4418 46:21 30:3 31:2 41:22 | understanding Washington 1.8
submission thousands 45:11 51139 1:15
49:19 T 45:15 under stood wasn't 19:22
submissions T211 three17:16 485 | 20:1028:18 32:16,16 35:8
30:24 take 5121417 | throwing354 | United1:1,12 43:18 46:13
submit 3:12,18 | talking 34:25 ticket 42:12 unnatural 195 | Waxman 1:15
3:206:14 131 | taught 25:2 till 29:12 unquestionably | 23,936,7,9
14:20 17:15 teaches25:25 | time 52 23:11 25:10 4:11,21,23 5:11
29:21 41:13 tell 12:23 32:25 24:18 27:3 29:8 | unusual 16:19,23 | 5:16,23 6:2,19
44:23 45:1 43:23 29:14 31:11 35:8 40:24 7:11,14 89,15
47:17 telling 9:2412:21 | 22:12 43:20 use7:25 34:15 9.5,16,21 10:4
submitted5:4,14 | 27:9 37:22 46:1 48:24 usual 40:6 10:9,13,20
11:5 237 31:18 | Tellingly 48:11 | times13:14 utterly 17:2 12:12 137,12
50:2,4 term8:11,13 28:17 13:21 14:10,17
substance 326 |tems94346 | tiny 26:9 v 15:20,22 16:24
suffice 11:19 49:12 told 27:2,7 488 |Vv1535183 17:1319:24
16:9 terribly 14:8 top 28:8,10,11 49:13 20:19,21 21:6
suffices16:10 | test16:12 totally 26:20 vacate 23:20 21:15,20 22:25
suggested15:11 | textual 20:6 town 42:19 43:21 35:8 48:1,2,4
suggesting 3:23 | Thank 23:12 transfer 4:17 vacated29:7 49:11 50:1
39:20 47:25 484 transpired27:3 41:18 way 11:4,22
suit 43:21 49:24,25 trilogy 17:3 vacatur 46:24 16:17 17:16,17
Uits 339 theory 43:1 true17:1023:8 | value 233 19:14,17 20:3
superior 27:4 thing 19:7,16 42:1 variety 13:6 40:6 44:18,25
46:4 26:2,3 353 trust 47:17 various43:19 | ways23:19
support 10:19 37243818 | trying10:21 14:9 | vary 63 went 47:12,14
supports 27:11 43:11 496 14:10,14 venture 30:17 | well 33
27:12,15 things4:1217:15 | twice 7:320:15 | vernacular 81 | were 15:14 20:7
suppose 7:20 17:1641:23 | two 4:1112:13 9.6 44:25 we've 9:19 15:11
26:18,22 34:16 | think 5:16,17 14:2316:14 | versus 7:16 15:16
42:16,18 6:237:11,14 17:15,21,22 virtually 17:7 whatsoever 4:19
supposed5:14 10:22138 148 | 19:8 23:19 visibly 25:10 Wheel 17:5 18:4
334 425 14:10,1115:10 | 31:14 33:14 W 49:13
Supreme 1:1,12 | 1610208219 | 47:1 485 ————— | wild 38:13
wre7:122021 | 2425716 | type 20:13 Walt 29:1237:8 1 iy 04:03
297 41:21 26:11,19,22 wall 8:14 9:3 10:1 win321
45:18 28:2330:13 U 10.18 wins 26:4
surely 44:3 32243413  |ultimately37:7 |Want9:2210:7 |\ 478169
wurprisng 494 | 401142314 | 3824 101215271 1 5014 34:15
Sutter 16 22:10 | 44:15457,14 | unambiguous 821516 3415 | oy ding 16:19
27:24 35:24 46:3,2247:23 | 2611 381525416 |\ 045 7:10 132
36:24 4811 thinking 13:20 undergtand 12:4 43:10,11 47:13 14:14 15:23
Sutter's18:25 | thinks 33:6 25:25 28:1 463 | wanted19:12 16:25 19:4

Alderson Reporting Company



Official - Subject to Final Review

60

25:18 26:19
30:10 35:14
49:16

work 44:19

worthy 46:3

wouldn't 18:12
22:16 45:23

wrong 8:13 11:2
14:8 15:21
16:22 17:14
21:6 265 28:15
32:2540:17,17
41:12

wrote 26:19

12-1351:4 34
1348:10

13,000 22:21

14 4:13 48:10,15
19,999 38:2
196049:12

2

X

x 1:2,7 34:8

Y

years 41:23,25
42:24 43:15,15
49:11

yellow4:13

York 11:12,14
11:14,15 20:8

$

$1,00022:18,23
239

$10,000 22:18
42:22

$75,00023:8

223252514
46:22 48.1
20,000 35:24
36:1,341:9
42:7
20049:11
20025:18 27:4
27:17 285,8
2003 18:6,11
26:25 31:9
46:16 47:13
201018:7,17
26:25 31:7
46:18 477
201319
2327
2412:17
2519
2744

3

324 12:17

4

1

104:12
10(a)(2) 43:13
10(a)(4) 65 13:8
13:20,22 23:20
255 26:14
41:13,15 439
44:10
10:041:13 3.2
10045:22
1141:23,25
42:24 43:15
11:0350:3

40a18:19
41a18:19,19,24
48 2:10

5

5286,7

6

628:7,8,8,10,11

7

74:1348:15

8

8-ball 33:10
34:18,20,22,24
352

Alderson Reporting Company



