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I N THE SUPREME COURT OF THE UNI TED STATES

e e e o ool Ll ox
TARRANT REG ONAL WATER DI STRI CT,
Petitioner : No. 11-889
V.
RUDOLF JOHAN HERRMANN, ET AL.
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Washi ngton, D.C.

Tuesday, April 23, 2013

The above-entitled matter canme on for oral
argunment before the Suprene Court of the United States
at 11:10 a. m
APPEARANCES:

CHARLES A. ROTHFELD, ESQ., Washington, D.C.; on behalf
of Petitioner.

ANN O CONNELL, ESQ., Assistant to the Solicitor General
Departnment of Justice, Washington, D.C.; for United
St ates, as anicus curiae, supporting Petitioner.

LI SA S. BLATT, ESQ , Washington, D.C.; on behalf of

Respondent s.
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PROCEEDI NGS
(11:10 a. m)

CHI EF JUSTI CE ROBERTS: We will hear
argunent next this norning in Case 11-889, Tarrant
Regi onal Water District v. Herrmann.

M . Rot hfel d?

ORAL ARGUMENT OF CHARLES A. ROTHFELD
ON BEHALF OF THE PETI TI ONER

MR. ROTHFELD: Thank you, M. Chief Justice,
and may it please the Court:

In the Red River Conpact, Okl ahonma agreed
that Texas would be allowed to use a specified quantity
of water that is located in Oklahoma. Cklahoma is now
trying to back out of that bargain.

What its argunment to this Court in support
of its position is essentially that the Court should
di sregard | anguage that appears in the Red Ri ver Conpact
because that | anguage is superfluous, that the Court
shoul d read into the Conpact | anguage that does not
appear there, and that the Court should not give the
text of the Conpact what Okl ahoma in its brief describes
as "talismanic significance."

Qur very different viewis that the plain
text of the Conpact nust control.

Now, in the Red River Conpact, Texas and

3
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Okl ahoma, al ong with Loui siana and Arkansas, agreed to
al l ocate anong thensel ves the waters of the Red River
Basin. The Conpact divides that basin into | arge areas
call ed reaches and subdivi des the reaches into
subbasins. As to sone of those areas, the Conpact
expressly allocates entitlenment to water by State |ine.
It says that the States may use the water within their
boundari es excl usively.

But in the section of the Conpact which is
at issue here, Reach 2, Subbasin 5, the Conpact uses a
very different and uni que | anguage. That section --
t hat subbasin includes the territory of all -- three of
the four conpacting States. The boundaries of that

subbasin are drawn not by State |lines, but by reference

to the -- the | ast downsi de dam sites before tributaries
to the Red River Basin -- Red River flowinto the river
itself.

JUSTICE GINSBURG. M. Rothfeld, we are told
that in other conpacts when they really nean to give one
State the right to take another State's water, the
provision in the conpact is nuch clearer, nmuch nore
definite.

This clause, the one that you rely on, is
ki nd of sketchy, isn't it? Doesn't say how they're
going to get it, if they're going to pay for it.

4
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There's a lot to be filled in.

MR. ROTHFELD: Well, the provision that we
are relying on, I would say is not sketchy at all. It
Is quite clear that all four of the conpacting States
are in the | anguage of the Conpact, have equal rights to
the use of water, defined water in a defined area of the
subbasin, so |long as no State uses nore than 25 percent
of the water. That -- that is quite express as to what
I's required.

In -- it's difficult to read that |anguage
to nmean anything other than that the States can take --

JUSTI CE SCALI A:  \What is the exact |anguage?
Do you want to read the exact |anguage just to refresh
our recollection? \

MR. CLEMENT: It appears -- it is reprinted
on page 8 of the blue brief in the indented text, and it
says, "Wthin this -- within this subbasin, the
signatory States have equal rights to the use of," and
then it defines the water that they have the rights to
the use of, "at tinmes of normal flow' -- with the flow
of the Red River at 3,000 cubic feet per second at the
Ar kansas/ Loui si ana border -- "provided that no State is
entitled to nore than 25 percent of the water in excess
of this amount."”

So the -- the gist of the |language is States

5
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have -- all -- all four signatory States have equa
rights to the use of --

JUSTI CE BREYER: It doesn't say that. It
says, "No State is entitled to nore than 25 percent.”

It doesn't say -- | nean that |anguage doesn't say what
happens if in fact there's a State that because of
cliffs or something can't get the 25 percent to which it
is entitled. It just doesn't say anything about it.

MR. ROTHFELD: Well, | have to disagree with
t hat .

JUSTI CE BREYER: \Where does it say sonething
about it?

MR. ROTHFELD: It says that -- the section
I's designed to allocate the water of\the subbasin, and
it says, "Wthin the subbasin, States have equal rights
to use of the runoff.” That's the first part of it.

JUSTI CE BREYER:  Yes.

MR. ROTHFELD: The second part of it then
says, "provided that no State is entitled to nore than
25 percent" --

JUSTI CE BREYER: All right. Does that nmean
that a State can, when it can't get its pipeline to the
river, go into sone other State and take the water out
of that other State? | nean, | would have thought, if

that was their intent, there would be a nechani sm for
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doing it. That you'd have sone authority set up by the
Conpact that woul d decide where, whether it's really
true, and how are we supposed to do it, and there is no
such mechanism rather if there is such a right, which
it doesn't say anything about, it's left to the State
courts in different States to try to do what is an
extrenmely conplex and controversial adm nistrative job.

MR. ROTHFELD: A couple points to say about
that. First of all, it is not at all a conplex job.

JUSTICE BREYER: It's not at all conplex
when Okl ahoma is going to say, Texas, go run the pipe to
the south of the Red River, and Texas is going to say,
|"'msorry, we can't get there, there's too nmuch cactus.
And then they're going to say, don't\you know that, in
fact, when you put your pipeline into Oklahom, you are
going to be taking part of the 25 percent that bel ongs
to us.

And Texas will say, no, we aren't. And then
we'll have to have a way of neasuring how nuch goes into
the river at different places and what are all these
different pipelines are going to take out. You
under st and what |' m sayi ng.

MR. ROTHFELD: Ri ght . But --

JUSTI CE BREYER: | woul d have thought a

mechani sm woul d be set up to do that and there is none.

7
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MR. ROTHFELD: Okay. Again, several things
about that. First of all, in all these other conpacts
to which Justice G nsburg alludes that are cited by our
opponents, which expressly allow for cross-border --
virtual ly none of them provide any of the kinds of
details that you are descri bing.

JUSTI CE BREYER: Fi ne. But they do say
expressly, and | don't know what the terrain is like in
the other areas. And here it does not say anything

about it. That's why | think we're here in the Court

because all it says is you can't take nore than
25 percent. It doesn't say what happens when Texas is
unable to get its 25 percent fromthe south. |I'm now

repeating nyself, but you point to tﬁe | anguage t hat
says what | just say is not consistent with the
| anguage.

MR. ROTHFELD: What | say -- | guess | wll
say two things about that. One, | think what you just
say is, in fact, with respect, is not consistent with
the | anguage. | think that --

JUSTI CE BREYER: \Which | anguage is it not
consistent with?

MR. ROTHFELD: Equal rights to use of
specified water. It -- the -- the subbasin is defined,
again, not by State lines, it's defined by -- by

8
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downstream dam sites. So it has created a pool of water
in the -- in this subbasin, and it says that all four

St ates have equal rights to use of this water, provided
t hat none takes nore than 25 percent.

It seens to ne that on the face of it, that
is saying State lines are not relevant and that what we
are looking at is a pool of water the States can cone
and get it. And it is particularly so --

JUSTI CE SOTOVAYOR: Excuse ne.

MR. ROTHFELD: If | may just -- |I'msorry.

JUSTI CE SOTOVAYOR: No, no. Finish,

MR. ROTHFELD: And | think to the extent
that there could be any anmbiguity in the -- in that
| anguage viewed in isolation, in the\context of the rest
of the Conpact, there are places where the drafters of
t he Conpact, in fact, did refer to State lines. They
said that States are entitled to use the water within
their State boundaries, the respective States may use
the water within their boundaries. They did not -- the
framers did not use that |anguage in this provision.

JUSTI CE SOTOVAYOR: | think under your
argunent, and you can correct ne if |I'm wong, that
Loui si ana could decide it doesn't want to wait for the
flow of water to come to it, and it could just go right

into Cklahoma, in which it shares no border, and | don't

9
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know how it's going to do that, and take its 25 percent.
Does that make sense in ternms of the |anguage?

MR. ROTHFELD: Well, I wll say two things
to that --

JUSTI CE SOTOVAYOR: | nean, you're tal king
about Texas, but Texas shares a border and so it may be
alittle easier to cross the borderline. But what's
Loui si ana going to do?

MR. ROTHFELD: Well, let me make two points
about that.

First of all, I think that not only does it
make sense in the |anguage, it's conpelled by the
| anguage because the | anguage says within this subbasin
all four States have equal rights. éeparately, there is
anot her separate reach. Reach V of the -- the Conpact
is Louisiana's, and so the water flows into Louisiana.
When the water gets to Louisiana, it's no |onger within
t he subbasin, it's somewhere el se.

So the plain | anguage of the Conpact conpels
the reading -- conpels the -- the point that Louisiana
could take its water fromw thin the subbasin.

Now, could it do that? The subbasin runs
through to Arkansas to Louisiana, so it could go to
Loui si ana --

JUSTI CE BREYER: Go back to the first one

10
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because what you have done is you've pushed ne back to
the equal rights. And nowif I amgoing to fight you on
it, I have to say the equal rights to water neans equa
rights to water arising within its boundaries. And all
you have to say is equal rights to water arising
anywhere in the subbasin.

And if | just heard that, then I m ght say
okay, | think yours is a little better. But -- but we
have this enornous adm nistrative ness that would seem
to be created, and both those interpretations seem
possi bl e.

So let's go back to that and |l et nme hear
quite clearly, now that |I've focused it, what's the
answer ? \

MR. ROTHFELD: If | may just finish with
Justice Sotomayor and | will turn to that?

| think the second answer to the question
is, the States are going to take the water fromthe
cl osest point where they can get it. And so Louisiana
Is not going to go to Oklahoma. If it's going to go
into Subbasin 5, it's going to go to Arkansas directly
across the State |ine.

JUSTI CE GI NSBURG. How -- how does it do it?
Does it have to apply to Texas?

MR. ROTHFELD: It has to apply to

11
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whi chever - -

JUSTI CE Gl NSBURG. To Okl ahomm.

MR. ROTHFELD: If it's going to Okl ahons,
and this is partially responsive to Justice Breyer, it
woul d have to apply to the water authorities within
Okl ahoma. So what is going on here, Tarrant, the Texas
water district, is applying to the Okl ahoma Wat er
Resources Board. It will seek a permit. This wll
operate precisely in the sane way as if an Okl ahoma
applicant is seeking a permt.

You will goto -- you will go and say, |
want to take water out of this point. The Water
Resources Board will apply its ordinary standards to
det er m ne whet her or not that can be\granted.

JUSTI CE GI NSBURG. Who -- who erects the
facilities to acconplish this diversion?

MR. ROTHFELD: Tarrant presumably will do
that. |If Tarrant needs to obtain rights of way,

Ckl ahoma | aw provi des for exercise of em nent domain, or
Tarrant can sinply purchase the property to do that.

JUSTI CE KENNEDY: It's -- it's ny
understanding that there is a place where Texas can put
aline into the river, and then a subset of that
question is, the main stemof the river, through --

wi t hout goi ng through Okl ahoma property, other than

12
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per haps just the bank itself.
MR. ROTHFELD: That -- that | think is not
correct as a factual matter. The -- the Red River lies

entirely within Cklahoma, and so Okl ahoma, in order to

get water out of the main stem if -- if Texas were to
do that, it would have to go into Okl ahoma. And -- and
in fact, this is in response to -- in part to what --

JUSTI CE KENNEDY: But you say entirely
w t hin Okl ahoma, just because of ownership of the bank?

MR. ROTHFELD: Because --

JUSTI CE KENNEDY: O because of there's also
sonme intervening property between Texas and the bank
t hat Okl ahoma owns?

MR. ROTHFELD: The -- thé border between
Okl ahoma and Texas is the south vegetation line of the
Red River, so therefore it is out of the river past the
bank to the vegetation line. So in order to get water
out of the main stem Oklahoma and -- Texas woul d have
to go into Okl ahoma. Now, there is --

JUSTI CE KENNEDY: Do -- do the current |aws
prohi bit that --

MR. ROTHFELD: Ckl ahoma's current | aws
woul d, | would think, prevent --

JUSTI CE KENNEDY: At any point?

MR. ROTHFELD: At any point, because the

13
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| aws that Tarrant is challenging here are |laws that are
di scrimnatory Okl ahoma | aws that prevent any use of
wat er originating in Oklahom outside.

JUSTICE ALITO When you say Texas has the
right to go into Oklahoma, just -- just think about that
phrase. That's -- that's very striking. | nean, it
sounds |ike they are going to send in the National Guard
or the Texas Rangers.

MR. ROTHFELD: Right. And that -- if | may,
Justice Alito, that is -- that's a very m sl eadi ng way
of looking at it. And I think Oklahoma's brief suggests
t hat the Texas Rangers are going to descend on Tul sa and
seize the water. That is not what -- what is
cont enpl at ed.

JUSTICE ALITG  But you were saying that
Okl ahoma -- that Texas has the right to force Okl ahona
to take private property in Okl ahoma by em nent
domain if necessary.

MR. ROTHFELD: No, | -- there is an -- there
s an Okl ahoma statute that says in order to -- soneone
who has a permt to obtain water can exercise em nent
domain. An Okl ahoma person can do this. A Texas person
can do this.

CHI EF JUSTI CE ROBERTS: How does -- how does

Okl ahoma apply its lawin this situation? | assume

14
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there is normal priorities and they will get
applications froma |lot of people. But they have to --
what do they have to give Texas? Up to 25 percent?

| nmean, they can't just say -- deny it
because anot her Okl ahoma user has priority, or all this.
How does that fit in with the existing adm nistrative
structure?

MR. ROTHFELD: Well, Cklahoma cannot use
nore than 25 percent of the water within the subbasin.
| think that our friends concede that because the
| anguage of the Conpact says no State is entitled to
nore than 25 percent.

Wthin each State's 25 percent allocation, a

resi dent water user of the State mﬂlf apply to the

Okl ahoma -- if they are seeking to take their water from
Okl ahoma, it will apply to the Okl ahoma Water Resources
Board, which will assess that permt precisely as it

assesses permts from Ckl ahoma residents.

CHI EF JUSTI CE ROBERTS: But it's got to give
Texas at |least up to its 25 percent, right?

MR. ROTHFELD: If -- if there is a request
for that much water from a Texas user, and the Texas
user has priority as a permt applicant against others
who are seeking to take water fromthis particular --

CHI EF JUSTI CE ROBERTS: | guess what |'m

15
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

asking is, does the Conpact give Texas special priority

apart from what OCklahoma -- Cklahoma's priorities would
be?

MR. ROTHFELD: No, it does not. It's --
all -- all the Conpact says is that Texas is entitled to

take water fromw thin the subbasin, its 25 percent.

Now when it applies in a particular place, as Tarrant
has done here, it's going to apply -- be consistent with
t he Okl ahoma -- Water Resources Board permt application
policies, as it has done.

The resources board will assess that permt
application just as it would assess an application
from - -

JUSTI CE KAGAN: And mhat\does t hat nmean
exactly? What woul d Okl ahoma do to eval uate that
application and to conpare it to other applications from
Ckl ahomans, and al so nmaybe to conpare it -- maybe there
is nore than one Texas application.

How does the Okl ahoma board nmake those
deci si ons?

MR. ROTHFELD: It -- a permt applicant
submts an application, which has to denponstrate that it
satisfies the standards for obtaining the water. That
w ||l be assessed on its nerits by the Water Resources

Boar d.

16
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If there are conpeting applications for the
same water, then it's -- it's done in the terns of
priority -- of --

JUSTICE KAGAN: |I'mreally asking you to
tell me what the Oklahoma board is going to do. | nean,
why doesn't the Okl ahoma board just say, you know,
sorry, we |ike Cklahomans? Wuld that be all right?

MR. ROTHFELD: Well, that is their current
policy. That would not be all right.

JUSTI CE KAGAN: \What -- what -- what
different kind of priorities do they have to use, and
why do they have to use them as | think -- sonmewhere
al ong the lines of what the Chief Justice was asking?

MR. ROTHFELD: | suppose\there -- there are
two points there. One is, if there is enough water to
go around for everyone, as in fact there is, then they
sinply assess it in terms of priority in tinme. \Woever
makes the first application will get it.

However, Okl ahoma can only get 25 -- use
25 percent of the water. And therefore, Texas has the
right, so long as there is water avail able and Texas has
not used its 25 percent of the subbasin water. Texas
has the right to seek that anywhere it can get it in the
subbasi n.

If I may, M. Chief Justice.

17
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
Ms. O Connel |
ORAL ARGUMENT OF ANN O CONNELL,
FOR UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONER

MS. O CONNELL: M. Chief Justice, and may
It please the Court:

The court of appeal s concluded that Okl ahoma
may categorically forecl ose Texas water users from
accessing Reach Il Subbasin 5 water in Okl ahoma, and the
court reached that conclusion for reasons that in the
view of the United States are w ong.

First, the Court of Appeals erred in
applying a presunption agai nst preenﬁtion to determ ne
whet her the chall enged Okl ahoma | aws conflict with the
Conpact. The rationale for that presunption where it
has been applied is one of federalism but the States
t hensel ves created the terns of the interstate Conpact,
and respect for the States as sovereigns in that context
requi res enforcenent of the Conpact according to its
terns.

Second, the court of appeals relied on
general Conpact provisions to conclude that the Conpact
gives States unrestricted authority to regulate the

water within their boundaries. But the general

18
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provi si ons of the Conpact make clear that a State's
regul ation of water has to be consistent with the

al | ocati ons made under the Conpact, and each State's
obl i gati ons under the Conpact.

JUSTI CE KENNEDY: Well, | -- 1 amnot quite
sure | agree with your reading of the Court of Appeals’
opinion. It seens to nme the Court of Appeals' opinion
is consistent with the Respondents' argunment that they
| ooked at the terns of the Conpact.

And it seens to ne that you may be right
t hat the Conpact either says you get the water or you
don't, and the dormant Commerce Cl ause i s just
irrelevant. But | read the opinion of the court of
appeal s as being quite consistent mﬂfh t hat proposition.
You win or you |lose, up or down, under the Conpact. The
dormant Comrerce Cl ause doesn't -- just doesn't have
much to do with it.

MS. O CONNELL: Well, we agree with that.
We don't think that the dormant Conmmerce Cl ause cones
into play here. W think that whether Texas can access
the water in Okl ahoma through the Okl ahoma permtting
process depends entirely on whet her the Conpact gives
them that right or not.

JUSTI CE KENNEDY: But that's the way |

read the anal ytic approach of the court of appeals at

19
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39A, when it starts tal king about the point of --
Section 5.05.

MS. O CONNELL: Right. And we don't
di sagree with that, that the -- that the commerce cl ause
shoul dn't conme into play here.

VWhere we di sagree with the Court of Appeals
Is with the Court of Appeals' conclusion that,
regardl ess of whether a State |law would frustrate the
pur pose or pose an obstacle to a State obtaining its
share of water under the Conpact, that that State |aw
shoul d prevail under the Conpact. So the Conpact makes
clear that those general provisions preserving State
water |aw need to be consistent with each State's
obl i gati ons under the Conpact.

And if | could --

CHI EF JUSTI CE ROBERTS: Well, where, if
you're relying on the Conpact and its |anguage, where do
you come up with this idea that States first have to try
to get their 25 percent fromwater within their borders?
| don't see that anywhere.

MS. O CONNELL: Well, first of all, we think
that that's an issue that, if the Court decided that --
that there are errors in the Court of Appeals' opinion
t hat should be corrected, we think that's sonething the

court of -- that the | ower courts could consider on

20
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remand.

But 1'll tell you where it comes from which
is Sections 2.01 and 2.10(a) of the Conpact, which
preserve the application of State water |aw. Section
2.01 says that, "Each State may freely adm ni ster water
rights and uses in accordance with the | aws of that
State, but that such -- such uses shall be subject to
the availability of water in accordance with the
Conmpact . "

CHI EF JUSTI CE ROBERTS: Well, it seems to ne
that you |ike some provisions of State |aw, but not
ot hers.

MS. O CONNELL: No. \What we're saying is
that if there's a State |aw that conf\licts with the
al l ocation or poses an obstacle to the allocation of
wat er under the Conpact, then it's preenpted.

But, for exanple, if Texas could access
25 percent of the water fromw thin its State, then
the -- the application of a State |aw that woul d bar
Texas water users from obtaining a portion of its water
i n Okl ahoma woul dn't necessarily be preenpted because it
woul dn't pose an obstacle to the allocation.

CHI EF JUSTI CE ROBERTS: What do you do --
what do you do with a situation -- let's say there's

Okl ahoma water available to Tarrant that is closer than
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the water they would get from sonewhere el se in Texas.
Do they have to incur the additional expense to get
Texas water, or can they take the cheaper route and get
Okl ahoma wat er ?

MS. O CONNELL: Well, we think -- again, we
think this is a -- an issue for the court of -- for the
| ower courts to | ook at on remand, but we think there's
a -- there's a good argunent to be nade that, so |long as
Texas coul d access 25 percent of the water within its
boundari es, then application of an Okl ahoma | aw t hat
woul d prohibit Texas from goi ng through the Okl ahoma
permtting process wouldn't necessarily be preenpted.

And again, we -- these -- these -- there are
| ots of issues, as we point out in odr brief and we did
at the invitation stage, that would need to be
addr essed, perhaps, in further proceedi ngs or perhaps

before the --

JUSTI CE KAGAN: Ms. O Connell, isn't that a
reason why we shoul dn't accept your basic view? | nean,
if -- if you think of all the issues that you |aid out

that are going to have to be decided and the difficulty
of those issues -- | nmean, you read this brief that you
submtted, it gives you kind of a headache. That --
that -- you know, and it -- it suggests how difficult

t he process is.
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And then you |l ook at this provision, and
maybe this provision can be read as an entitlenment, but
it can just as easily, as -- as Justice Breyer
suggested, be read as a cap, "no nore than 25 percent.”

So as between those two possi bl e readings,
the conmplexity of your way of reading this, which would
have -- why?

MS. O CONNELL: Justice Kagan, 1'd like to,
if I could, go to the second point, which is on the --
the -- whether you read this as a 25 percent entitlenment
or a cap, and I would like to point the Court, not just
to the | anguage of the Conpact, which we think weighs in
favor of the idea that each right -- each State has an
equal right and that the -- the equaf right to use the
water in the subbasin inmplies an equal right, not just
an opportunity.

But the interpretive coments that foll ow

Section 5.05(b) -- this is at page 30 of the is Joint
Appendi x -- refer to a "right." The first full

par agraph there says, "When the flows" -- I'msorry,
it's the -- the second Iine. "If the States have

conpeting uses and the anmobunt of water available in
excess of 3,000 cubic feet per second cannot satisfy all
such uses, each State will honor the other State's right

to 25 percent of the excess flow. "
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The Red River Conpact Commi ssion al so

approved rul es and regul ati ons, and those say -- they're
on page, | think, 19 of the Joint Appendix. | mght
have that page -- yeah, | have that page wrong.

But the -- the Red River Conpact
Comm ssion's rules and regul ati ons say that when the
flow is above 12,000 cubic feet per second, so that
Loui siana could get its 3,000 cubic feet per second,
"each of the signatory States shall be entitled to
25 percent of the total runoff in undesignated flow "
So | think it -- it's pretty clear that
based on the -- both the text of the Conpact and the
interpretive comments in the rules that the Red River
Conpact Comm ssion cane up wth, thaf there is not just
that you can take whatever is in your borders even if
t hat doesn't anpunt to 25 percent, but -- but that each
State is entitled to 25 percent of the water, and that
if that involves going into another State within this
geographic area that's not defined with respect to State
boundaries, then that is perm ssible under the Conpact.
And as the Petitioner pointed out, when the
States wanted to inpose a State boundary restriction in
t he Conpact, they did so. There are several subbasins
t hat span nore than one geographic -- or nore than one

State, and the Conpact in those provisions says that you
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can take whatever you want within your boundari es.

And | also don't think that this is going to
be particularly troublesonme to adm nister. | nean,
there may need to be sone further proceedi ngs on that,
but Okl ahoma | aw provi des the backdrop for what woul d
happen when a Texas water user goes in to -- to ask for
a permt to appropriate and divert water fromw thin
Okl ahonma.

JUSTI CE KAGAN: And what does that nean?
What woul d Gkl ahoma do?

MS. O CONNELL: Well, the Okl ahoma Water
Resources Board would just apply its normal procedures
and |l aws to determ ne whether this particular use of
wat er could be put to beneficial use: If -- they would
just apply whatever |aws they would apply to any
applicant, regardl ess of whether they are from Texas or
Okl ahonma.

JUSTI CE KAGAN: Well, people keep on saying
that, and | -- | guess | just still don't understand
quite what it neans.

MS. O CONNELL: Well --

JUSTI CE KAGAN: | nean, let's say Okl ahomm,
the board is sitting there and it gets |lots of
applications from Ckl ahoma users. And let's say it also

gets nmultiple applications from Texas users. That it's
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not just one county, it's four counties. What does

Okl ahoma do to -- to decide who gets the water?
MS. O CONNELL: Well, | think just as -- as
Petitioner's counsel pointed out, there's a -- a

priority in water |aw, where whoever submts the
application first would -- would get the water if it's
avai l able and they can put it to beneficial use.

And | -- and | -- the Court shouldn't be
concerned. | know all -- | know there are am cus briefs
subm tted by other Texas entities that would like to
have water fromthis particul ar subbasin as well.

They're all part of the sane Region C, and they -- |

t hi nk they have some way to work it out. It's not I|ike
t hey --

JUSTICE ALITO.  Well, | don't understand
your answer. If -- if you're correct, wouldn't the

Ckl ahoma board have to give priority to the Texas
applicants in order to make sure that Texas got its
share of the water?

It couldn't just treat -- it couldn't just

be indifferent as to whether it was an Okl ahoma or Texas

applicant.
MS5. O CONNELL: That -- true, to the extent
t hat Texas was not receiving its water. | nean,
under -- under our theory, which we think could be
26
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devel oped nmore in the | ower courts, if Texas was already
recei ving 25 percent of the water, then Okl ahoma woul d
not have to give it any kind of special priority. But
if it -- if it was not, then the Okl ahoma Water
Resources Board would treat it just like an Okl ahoma
appl i cant.

JUSTICE ALITO Is it correct that -- that
there are reservoirs in Texas that flowinto -- from
which water is released into the Red River?

MS. O CONNELL: Yes.

JUSTICE ALITGO Ckay. And --

MS. O CONNELL: And in Oklahoma as well

JUSTICE ALITGO And what if Texas didn't --
what if Texas could get -- could -- éould rel ease that
wat er and increase the flow of the river, but it chose
not to do so, so it could take other water out of the
river?

M5. O CONNELL: This -- this is the |ast
poi nt made in the Respondent's brief --

JUSTI CE ALITO  Yes.

MS. O CONNELL: -- and -- and the response
to that would just be that all of the States woul d have
the opportunity to do that. 1In fact, the whol e subbasin
Is defined by the last major damsite on the tributaries

that are running in. So Okl ahoma could do the sane
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t hi ng.

And al so, when the reservoirs are full,
they're full. It's not |ike Texas could keep all of the
water that's -- that's there fromflowng into the

bottom portion of that tributary.

JUSTI CE BREYER: Well, we're only
considering the instance where there isn't enough water
to neet the 25 percent in Texas. And in that instance,
| guess there are 50,000 places, not just in Cklahomn,
but also in Arkansas, where they m ght get sone.

And all my question, and | think that was
bei ng asked, is there anything el se you want to say as
to why that's an easy matter to decide?

MS. O CONNELL: Well, | . it's -- we don't
think it needs to be decided in this particular
proceedi ng.

| think there are two errors that the Court
of Appeal s made in applying a presunption agai nst
preenption and in concluding that a Texas water user
coul d never divert water fromoutside of its State.
Those coul d be devel oped -- those additional problens
could be dealt with by the Okl ahoma WAt er Resources
Board or as you said, perhaps in the original action.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. Blatt?
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ORAL ARGUMENT OF LISA S. BLATT
ON BEHALF OF THE RESPONDENTS

MS. BLATT: Thank you, M. Chief Justice,
and may it please the Court:

If I could just address two sort of factual
guesti ons.

Under the -- the actual Red River Boundary
Conpact, the |lawer for Tarrant was wong. There's
actually a strip called Shawnee Creek, from the Deni son
Damto the Shawnee Creek, that actually belongs to
Texas. So there's a piece of the Red River in this very
subbasin that is -- it's in the express Boundary
Conpact.

Moreover, all of the Red\River and Lake
Texoma that is in Texas is part of the main stem and
that is not only in the | and of Texas, Texas users draw
water, quite a |l ot of water, from Lake Texoma. So
that's two places on the nmain stem

CHI EF JUSTI CE ROBERTS: Are they licensed?

JUSTI CE SOTOMAYOR: So |'msure -- you're --
you're saying that the State of Texas can take water
directly fromthe main stenf

MS. BLATT: It can and does.

JUSTI CE SOTOMAYOR: That's ny point, yes.

CHI EF JUSTI CE ROBERTS: Anywhere cl ose to of

29
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

the 25 percent they claimentitlenment to?
MS. BLATT: Well, who knows?
CHI EF JUSTI CE ROBERTS: | was hoping you
di d.
(Laughter.)
MS. BLATT: \Who knows? Texas has nore than

a dozen fresh tributaries running from Subbasin 2 and

Subbasin 4.

CHI EF JUSTI CE ROBERTS: |I'mtal king about
Subbasin 5.

MS. BLATT: Subbasin 5, these are all --
excuse me -- these are tributaries that run into

Subbasin 5. There is nore than a dozen tributaries in
Subbasi n 5.

For 30 years no one has ever kept track of
any kind of accounting whatsoever, so when we say, "who
knows," that is the way the drafters -- it's not only
the way the drafters intended, but that has been the
state of play for 30 years.

So nobody -- and in the | aws of Louisiana
and Arkansas don't even track diversions. So --

JUSTI CE KENNEDY: Just to be clear, in your
vi ew, Texas can, w thout going on Cklahoma property,
take water fromthe main stemin Basin 5?

MS. BLATT: In Subbasin 5, there is only up
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from Deni son Dam east to Shawnee Creek. So that's just

anywhere froma half a mle to three-quarters. It runs
fromthe -- fromthe m ddl e of the channel
East -- excuse ne, west is Lake Texomm, and

if you want to look at the map, it's a big old | ake.
That is a |lot of water. And they definitely do take --
and that's in the brief -- they take lots of water from
that | ake fromthe Texas side.

JUSTI CE KENNEDY: But ny question was, can
they take it fromthe main stem --

MS. BLATT: Only in that -- that little slip
of land to Shawnee Creek. It's -- it's a part of
Texas --

JUSTI CE KENNEDY: Is thaf the part that,
under their allegation at |least, is saline?

MS. BLATT: Well, again, they drink the

wat er i n Subbasin 5.

JUSTI CE KENNEDY: All right. Is that the
part that --

MS. BLATT: Yes. They think --

JUSTI CE KENNEDY: -- they are referring
to --

MS. BLATT: Yes.

JUSTI CE KENNEDY: -- when they say it's too
sal i ne?
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MS. BLATT: Yes. They think all the water
that their residents drink is salty, but they still are
drinking it.

CHI EF JUSTI CE ROBERTS: Texans.

MS. BLATT: They're drinking it. In fact,
they're -- footnote 3 and footnote 4, their water
pl anni ng docunents, say this is a -- quite a -- a

dri nkabl e source of water.

JUSTI CE SCALI A: When they --

MS. BLATT: | understand they think it's
salty, but they drink it.

JUSTI CE SCALI A:  \When they take water from
the main stream of the Red River, how do they know how
much of that water is from Reach V? \

MS. BLATT: Well, the --

JUSTI CE SCALI A: They are -- they are
entitled to -- to no nore than 25 percent from Reach V.
s everything that -- that conmes into Texas in the main
channel of the Red River water from Reach V?

MS. BLATT: So if you look at the -- if you
| ook at the map in the red brief that's got all the --
the colors, and the pink is Subbasin 5. So where they
divert water fromis all up and down those bl ue
tributaries that are in pink south of the Red River.

JUSTI CE SCALI A: Now what page are you
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| ooki ng at?
MS. BLATT: This is 33A --

JUSTI CE SCALI A:  Yeah, okay.

MS. BLATT: -- this map.

JUSTI CE SCALI A: Yeah, yeah, yeah. | didn't
know - -

MS. BLATT: So they -- and then if you | ook
at that -- that blue | ake that | ooks Iike a dragon, that
Is al so where they are -- they are taking water.

JUSTI CE SCALI A:  What --

MS. BLATT: That just happens to be in Reach

JUSTI CE SCALIA: Reach I. Okay.

MS. BLATT: But their mafer pl anni ng
documents show that all the water in the pink on the
Texas side is a very val uabl e source of drinking water.
And if you see, all the way down to Lake Texar kana, they
can -- they are taking that water, too.

And when we say about what we know, no one
has ever done any accounting because the Equal Rights
Cl ause has al ways been read as equal rights to the use
of the water wi thout prejudice to or fromeach other's
State, and, in that sense, it neans that if one State
took an earlier use of the water, it wouldn't gain a

priority indefinitely over the other States.
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CHI EF JUSTI CE ROBERTS: Well, it never -- it
never says that. | nmean, that's why we have a case. It
never says it has to be fromyour State.

And | appreciate your -- the focus in your
argument on State sovereignty, but this is an interstate
Conpact. And the whole point of interstate conpacts is
that we have to -- each State has to give up a little
here or a little there to solve a problem

So |l -- | guess it's -- | don't know why
t hese basic principles of State sovereignty apply in the
context of an interstate conpact.

MS. BLATT: Right. | nean, it is our
position that the States would have never agreed to this
extraordinary right w thout an -- an\unequivocal
explicit statenment.

But | do think it is absolutely critical to
under stand that what they are asking for is
unprecedented, M. Chief Justice. There has never been
a cross-border diversion, ever, under any State water
conpact. And the two exanples they cite in their reply
brief are inexplicable -- absolutely inexplicable. They
cite the Ni obrara Conpact with no cite. They -- they
cite the Conpact, but they never say there has been a
cross-border diversion.

And if you |look on the map --
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JUSTI CE GI NSBURG: Say that again, because
we have a green brief that gives us sanples of
provi sions for cross border.

MS. BLATT: Yeah, under explicit right.
There has never been a cross-border diversion w thout an
explicit statement. Not only --

JUSTI CE Gl NSBURG. Because there have been
many, many --

MS. BLATT: Many with explicit statenents
and then the essential bells and whistles as to em nent
domai n, points of diversion, and which choice of |aw.

And what they tried to say because we have
been saying all al ong how unprecedented this would be to
sort of read in silence on borders, fhey tried to cone
up with two exanples in their reply brief.

And that's what |'mtal king about. The
reply brief is not only -- is devoid of a citation, but
Nebraska and Wom ng told both us, and Wom ng told
Tarrant's counsel, that there have never been
di versions. And Nebraska was quite -- |ike, wow, we
hadn't known that. And it shows the danger of their
position. They think if it's silent as to borders, the
State of Wom ng can go hundreds of mles into Nebraska
and take the water across the border.

The other exanple they cite is fascinating
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because it's a |lawsuit before you. They cite the Rio
Grande Conpact as a basis of saying EIl Paso can wal k

i nto New Mexico, but their lawsuit to you is based on
the notion that Texas can't go into New Mexico. |It's
New Mexi co has a downstream delivery. So --

JUSTI CE BREYER: But there was a point, it
seens to ne, to favor them which is go back to 1970 --
the '70s, when they drafted this.

MS. BLATT: |'mthere.

JUSTI CE BREYER: So they are in the room
and there are representatives of all four States, and as
they argue, there is going to be nore than 3,000 feet,
what happens? And Louisiana would say, we want at | east
25 percent, done. Arkansas, 25 percént, done.

Okl ahoma, sane, done. Texas, sane, done.

But everybody in the room knows that Texas
coul d never get nore than 12 percent within its borders.
And since it could never get 12 -- nore than 12 percent,
Loui si ana woul d be sitting there with not really
25 percent but with 38. And so -- soO -- - - - - --

MS. BLATT: But with all due -- sorry.

JUSTI CE BREYER: -- that woul d suggest that,
hey, no, they all knew this and so they neant there nust
be some way for Texas to get the extra. O herw se, why

were they saying 25 percent for Texas? |If --
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MS. BLATT: Justice Breyer. Justice Breyer.
It's just not true. What they cite to is a 1970
engi neering report --

JUSTI CE BREYER: You know, this is an
exanple | made up because | think --

MS. BLATT: Oh. Well, the --

JUSTI CE BREYER: -- an imaginary
conversation.

MS. BLATT: Oh.

JUSTI CE BREYER: But if in an imaginary
conversation --

MS. BLATT: Well, okay. 34 percent of the
wat ershed is in Texas, so there is no reason to think
anyone t hought Texas coul dn't get ité share.

JUSTI CE BREYER: \Why?

MS. BLATT: There's no -- because there's no

evi dence there was any discussion about any State and
whet her -- Texas never conplained. No one ever said
Texas couldn't get its water.

JUSTI CE BREYER: Wbul dn't that be a fairly
easy thing to check going back to 1970 --

MS. BLATT: If you --

JUSTI CE BREYER: -- to found out whet her,
you know, Texas was just on sone little salt flat --

MS. BLATT: Sur e.
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JUSTI CE BREYER: -- near the river and --

MS. BLATT: We did. They did in their
brief, and they cane up with an 11 to 16 percent. Qur
engi neers ran the nunbers after correcting their
three-series nmethod -- nethodol ogical errors, and we
cane up with 29 percent.

They -- they doubl e-counted streans. They
forgot that Subbasin 5 is not only runoff but also rain.
And then -- this one's hunpbrous -- they didn't count the
excess. So all the -- all the math that they did
favored Texas, so the math didn't cone out that way.

But what's interesting about the Tarrant's
view in juxtaposing with the United States' view,
Tarrant's viewis it could have all fhe wat er, but they
could get all of it still from Oklahoma. So Loui siana,
Arkansas, and -- and Texas could cone take all their
share from Okl ahoma, forcing Okl ahoma to have to go
sout h.

Now the United States' view, and this is
| -- they read a border limtation in there. They say,
| ook, borders are here, but if Texas really needs it,
you got to let themcome in. That -- that's the United
St at es.

They definitely -- which I don't understand

their reliance on the Russello principle because they
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read borders into this. Texas has actually di savowed
this view Tarrant's disavowed it. They disavowed it
to the Tenth Circuit when the Tenth Circuit asked for
what their standing would to be to press it. They said,
we' ve never clainmed this.

JUSTI CE SOTOVAYOR: So what do you think is
the remedy? Meaning --

MS. BLATT: The renedy?

JUSTI CE SOTOMAYOR: | -- let ne just posit
t he point, okay? | understand your point to the Chief
that there's been no proof that Texas doesn't get its
25 percent or that it couldn't get it fromthe main stem
or sonmewhere. | accept that.

But let's, for the hypotﬁetical, say t hat
there's a major drought and Texas can't get it fromits
portion. What's its renedy?

MS. BLATT: Okay. Yeah.

JUSTI CE SOTOVAYOR: So that -- that it's not
getting --

MS. BLATT: Okay.

JUSTI CE SOTOVAYOR: -- 25 percent --

MS. BLATT: Yeah. So let's --

JUSTI CE SOTOVAYOR: -- as the Conpact
entitles it to.

MS. BLATT: Okay. |It's the last statenment.
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The Conpact no way, no how entitles the parties to equal
25 percent. It just doesn't say equal rights to a
numerical share. |t doesn't say equal rights to a
nunmerical quantity.

JUSTI CE SOTOVAYOR: It says, "shall have
equal rights to the use of runoff originating in
Subbasin 5."

MS. BLATT: Right. And you and | could have
equal rights to the use of the famly car or equal
rights to the use of the highway. That doesn't tell ne
anyt hi ng about how many hours | can spend on the
hi ghway.

But here's the problem The real problemis
wth the cap. Okay? Their viewis fhat the first
cl ause gives you an absolute equal right to a fixed
25 percent, no exceptions. But then you have this
provi ded cl ause which does no work for them The
provi ded cl ause, which says you don't get any nore than
25 percent, they are saying, well, by definition, if you

get exactly 25 percent, the State can take no nore than

25 percent. So they actually just sort of conbine the
t wo.

The other -- | hate to point this out
because | -- | feel a lot of affinity for the United

States, but their proof --
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CHI EF JUSTI CE ROBERTS: You feel a | ot of
what ?

MS. BLATT: Affinity for them

CHI EF JUSTI CE ROBERTS: Oh.

MS. BLATT: But listen to their proof for

why there's an equal 25 percent.

CHI EF JUSTI CE ROBERTS: You are representing

Okl ahomma.

MS. BLATT: | am but | used to work for
t hem

They say well, we're guaranteed an equal
25 percent share, and they cite the conpliance rules on
page 19. And entertainingly so, the rules that they

cite just disprove what they said.

The first rule they cite only gave 3 States.

They divided it by 3 instead of 4. Their view, the

United States' view, is there's a guarantee of

25 percent of any amount that's in excess of 3,000.
JUSTI CE KENNEDY: Well, this is a -- a

perfectly legitimte argunent for you to make, but |

want to go back to Justice Sotomayor's question.

At least as | understood it, it's this, |

want you to assune -- | know you don't agree with

that -- | want you to assune that the Conpact gives

Texas a right to 25 percent of the -- of the excess --
41
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of the water above the cubic foot.

MS. BLATT: The excess, yeah.

JUSTI CE KENNEDY: | want you to assune that.
Now, woul dn't the Conpact be neaningless if Texas
couldn't actually reach that water?

MS. BLATT: That is -- that is the United
States' view, and they'd have to go above it. \What they
woul d have to do, which no one else -- no one has
done -- and | think the drafters thought it was
ultimately inpossible because of Arkansas and Loui si ana,
is call for an accounting and actually figure out what
the total was, figure out what the excess was, divvy up
the 4 shares, do exactly what Tarrant wants | guess to
happen, which has never happened, and it's not clear to
the drafters of the conpliance rules that it could in
fact ever happen because of the riparian | aws of
Arkansas and Loui si ana.

But -- so in other words, if we lost this
case, which is probably why Tarrant is di savow ng the
United States' view, is Texas would be in quite of a
pickle trying to prove they couldn't get their
25 percent. And so | read Tarrant as saying, don't you
dare send us back to try to prove that. W want to be
able to go whole hog into Okl ahons.

And if | could get to the point that Justice
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Kagan was tal ki ng about, what's on the ground happening,
and why Okl ahoma woul d have never agreed to this type of
cross-border right because what Tarrant is doing is
exploiting Okl ahoma's | aw, which proceeds on the
assunption that water in Oklahoma is a public trust
that's held for the exclusive benefits of Cklahoma.

And there are three ways where Okl ahoma
woul d not have agreed to this, and it would have been
carefully articulated in a Conpact.

The first is prior appropriation. There are
4 Texas entities that have signed up for permts: The
Upper Trinity, the North Texas Minicipal Water District,
Irving and Tarrant. And poor Okl ahoma City got
sandwi ched in the mddle. It beat - it beat Trinity to
the permt office by 24 hours.

And so not surprisingly, it's open season
for Okl ahoma water, all of north Texas has cone in and
sought a permt and there's priority.

CHI EF JUSTI CE ROBERTS: But that's the sane
problem Even if you take within State, all of these
people, if they were applying for water in Texas as
well, there'd be the same issue there. One of them
woul d beat the other one. |It's a question of priority.
You're just claimng that everybody from Ckl ahoma shoul d

have -- well, not absolute priority, but --
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MS. BLATT: Well, | have two points. First,
had -- had Okl ahoma seen this com ng, since they hadn't
heard about this until Tarrant filed its application,

Ckl ahoma City certainly would have gotten in |ine
faster. And second of all, the whole point of this
Conpact -- and if you think about your equitable
apportionnent doctrines, which whoever gets to the water
first gets a prior -- gets a priority permanently --
this was the point of the Conpact. Louisiana and
Arkansas woul dn't have to develop their water, Texas and
Okl ahoma were much nore econonically devel oped Stat es,
and the equal rights prevented a race to the permt

of fice.

Let ne get to the second\aspect what's a
problem and that is, conpacts usually spell out the
points of diversion. The last place Okl ahoma woul d have
pi cked as the point of diversion is the Kiam chi River,
and Tarrant is saying, not surprisingly, it's the nost
desi rabl e.

And the third is the em nent domain.

Em nent domain law in Okl ahonma proceeds on the
assunption that those are Okl ahomans who got the permt,
and thus can exercise a core sovereign power, and
Tarrant, not surprisingly, would like to cone in and do

t hat .
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And none of this is happening with the
normal political checks in Oklahoma. Okl ahoma can't
vote out of office the Tarrant officials. It cannot
vote out of office the Upper Trinity or the North Texas
Muni ci pal Water District.

JUSTICE GINSBURG:. Ms. Blatt, does Ckl ahoma
law in any circunstance permt an appropriation of
water -- water in Oklahoma for out-of-State use?

MS. BLATT: Well, it's -- if it's conpacted
wat er, you have to get |egislative approval and --

JUSTI CE GI NSBURG. Just here and now, does
Okl ahoma ever --

MS. BLATT: Yes, it can.

JUSTI CE Gl NSBURG: - - pefnit out -of - St at e
use of its water?

MS. BLATT: It has not. It could, but
the -- but Tarrant is correct that there are facial
differences with respect to out-of-State. So
out-of-State users would have to get the water going
faster, it's subject to a review. And there's a
statenment in there that you need to | ook and see if
there's a better use for Okl ahonm.

Now, | hope you ask them this because
gather their view is under the dormant Commerce Cl ause

is all of those laws are constitutional with respect to
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99 percent of the Conpact, which is it's allocated to --
to Cklahoma for its free and unrestricted use. So
they're basically saying there's 1 percent of this
Conpact that's unconstitutional.

And not only is it 1 percent, the mnute it
drops bel ow 3,000, all of a sudden, it becanme. And on
this, we'd like to talk to the Russello principle. |
al so hope you ask them this is on page 15A of -- 14A of
the 15A brief. There are border references arbitrarily
and they're mssing, they're there. [It's conpletely
I nconsi stent.

And this -- their view would nake conpl ete
m ncemeat out of 4 other provisions of the Conmpact. And
ironically, it would march a | ot of étates into Texas.
But back to (b) -- (b)(2) and 5.05(c) operate identical
in that they' re basically downstream delivery, where al
States have to rel ease 40 percent of the water
downstream So they -- they're the same. They're
absolutely identical.

You hold on to 60, you let 40 percent go.
But only (c) contains that border reference. Only (c¢)
says, "within their respective States.” And yet even in
(c), it's conpletely redundant and unnecessary because
you can't release water fromw thout your State.

JUSTI CE SCALI A: VWhere is this? Wiere is
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this? Where is this?

MS. BLATT: This is on page 14A and 15A --
sorry -- of the red brief. So only (c) says within
their respective States, but (b)(2) is the exact sane
functioning provision, and it's m ssing the border
reference. And | -- you don't have tine now to ask the
United States' view, but | think the United States would
agree with us that if you give this border thing kind of
t he magi cal neani ng, borders kind of appear and
di sappear with the water flow, which is very strange.

Tarrant thinks that there's sone heretofore
unheard of crediting system but they don't have an
expl anati on on how (b)(2) and (c) -- but nore
I nportantly, if you could just turn fo 9A for just a
m nute, which is 402, | want to wal k you through this --
|"msorry, 401(b). This is a provision that -- this is
water wholly within Texas. And you don't have to
under stand nmuch to know t hat Texas keeps 60, Cklahoma
gets 40.

So you have a big chunk of Texas, and Texas
is allocated 60 and Okl ahoma is allocated 40. Now,
under Tarrant's view, because this is silent as to
borders and because Okl ahoma is not in this Reach, it's
not actually located within the subbasin, Oklahoma

either is entitled to or has to go get all of its water
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from Texas. And this pattern repeats itself -- this is
on page 41 of our brief -- throughout the Conpact, where
the Conpact is silent as to borders, and under their
view -- and their Louisiana view is sonmewhat
ent ert ai ni ng.

| can't tell if they think Louisiana can go
I nto Okl ahoma or has to nove one inch up to the border

to take it out as opposed to just waiting, but under

this view -- and again, it repeats itself throughout the
contract -- the State that's not in the basin because
there are no borders and because, | guess under their

view, the only way that Okl ahoma to get its water woul d
be to go into Texas, and that's why they' re sort of
taking this bit about, oh, this Russéllo principle, if
it's here, it nmust nmean -- it nust have had
significance, would make a conpl ete ness of the Conpact.

If I could also just turn to the remand of

the United States. | just wanted to nake -- to nake
three points. And that is, | do think it is significant
that it's pointed -- it is addressed to a problemthat

Texas itself has never asserted. They' re saying well,
poor Texas can't get its water. And renenber, Texas is
upstream so this sort of poor Texas is only to Texas.
No other State is going to have this problem because the

rest are downstream
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So this you have to be able to get to your
25 percent is a uniquely pro-Texas provision that
apparently at the sanme tine for 20 years of drafting
hi story when Texas was trying to buy this water, and the
three States were saying, no way, no how, they either
subconsci ously or unconsciously or unintentionally
enacted this provision for Texas's benefit.

JUSTI CE BREYER: In Subbasin 1, that's
nostly in Oklahoma, but Texas gets a | ot of the water or
the other way around? It |ooked to ne |ike Subbasin 1's
i n Okl ahomma.

MS. BLATT: \Which reach?

JUSTI CE BREYER: Subbasin 1. |t says

Subbasin 1.
MS. BLATT: Are you talking about 4017
JUSTI CE BREYER:  Yes, 401.
MS. BLATT: Okay. So that's in Reach 1. So
that's on this map -- the next map. So none of it --

it's all within the green, the sanme with the panhandl e
of Texas.

JUSTI CE BREYER: Ckay. | get it. | get it.
Anyway - -

MS. BLATT: Yes.

JUSTI CE BREYER: -- because of that and

because during the tinme when, let's say, there's
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5,000 feet of the -- of the 2,000 extra, you know,

Loui siana has to get 500. Okay. How do they know

whet her they're getting it? | mean, how -- there nust
be sonme system of neasurenent going on or how does this
al |l work?

MS. BLATT: Justice Breyer, you have to
trust nme. There has never been an accounting ever,
ever, ever, ever under this Conpact.

JUSTI CE BREYER: So, sO -- - in other
wor ds - -

MS. BLATT: No measurenments have ever been
taken with respect to this.

JUSTI CE BREYER: Fi ne. So that -- | don't
know how t hat cuts because certainly\the peopl e who drew
this must have thought at |east in those other
provi sions they are going to devel op a neasurenment
systemin case of controversy.

MS. BLATT: Well, there are gauges. So
they -- | mean, it would not be inpossible, although
very expensive. And just so you know, Section 211, and
in the interpretive comments of 211, the State said the
|l ast thing we want is this accounting because it's
expensi ve and burdensone. And Louisiana and Arkansas,

I f you look at the m nutes, they are conpl ai ni ng because

their laws are not set up for accounting. They are
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riparian States, so they don't track diversions. They
just -- they don't do it.

So this was -- this is -- when you talk
about how this cuts, you have 20 years of silence --

JUSTICE SCALIA: | -- 1 don't understand
what you just said, "They're riparian States, so they
don't track diversions."

MS. BLATT: Okay. So when you comment --

JUSTI CE SCALI A: Why does that foll ow?

MS. BLATT: Right. Okay. So in the -- the
Okl ahoma and Texas, in their permtting system what
they permt, they track how nuch you take under the
permt. They neasure.

JUSTI CE SCALI A:  Ckay.

MS. BLATT: Louisiana, if you are a
| andowner, you just draw fromthe water and it's a --
It's a voluntary reporting system so you don't

necessarily have to tell the State how much you took

out .

JUSTI CE SCALI A:  Okay.

MS. BLATT: So one is a permtting system
and in Louisiana and Arkansas -- and, | think, again,

the mnutes just tal k about we hope Louisiana and
Arkansas will develop their laws to do better tracking

of diversions. But again, this would be the probl em of
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an accounting.

But | -- soin terns of the 20 years of
hi story, you have conplete silence on this, even though
under our view, it always --

JUSTI CE BREYER: The rel evant |egal
argument, | think, is |look at what you just cited to us
about this Reach in the subbasin. 60 percent goes to
Texas, 40 percent to Okl ahoma.

MS. BLATT: Right.

JUSTI CE BREYER: Okay. Now, they've never
nmeasured it. That's because they never fought about it,
| guess. And now we have a fight. So why is it any
easier to devel op the necessary neasuring system
there -- \

MS. BLATT: Well --

JUSTICE BREYER: -- than it would be here?

MS. BLATT: -- the --

JUSTI CE BREYER: And that argues agai nst you
because your main point, really, is that this is all too
conplicated --

MS. BLATT: Justice Breyer, the disaster
woul d be and the affront to sovereignty is throughout
t he Conmpact, not so nmuch the measuring that's a problem
Ckl ahoma woul d be able to insist on crossing Texas's

borders to draw that 40 percent. And no one has ever
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ever envisioned any of the Conpact as not applying

borders. 1t's not so nuch the neasurenent.

CHI EF JUSTI CE ROBERTS: Well, | thought that
was what your -- the other side does envision, that it
doesn't -- it's not bound by the borders, but it's bound

by the agreenent, the Conpact. Conpacts conprom se the

I ndi vi dual State sovereignty. That's the whol e point of

t hem

MS. BLATT: OCkay. But if their view -- |
mean, it is that they have to -- again, our viewis that
if they had wanted, like all the other cross-border

rights, to allow for an extraordinary right, they would
have nade an explicit statenent and then spelled out
exactly what that nmeant, nost i rrportént Iy the point of
di version. Here, at nobst you have silence on the issue.
Now, the government reads into borders
soneti mes because they say you do have borders unl ess
there is a need. Under Tarrant's view, which I think is
the nost jarring and remarkable view, this is all a
borderl ess common, and every State could have
criss-crossing pipelines into every State because you
don't have an exhaustion requirenment. So Texas, even
though it's got plenty of water in its fresh water
streans and currently uses them could take their whole

25 percent from Okl ahoma. Okl ahoma could take its whol e

53
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

25 percent from Texas. Arkansas could cone into
Okl ahoma -- and that's their view of the world.

And | think the United States thought, no,
t hat doesn't make too nmuch sense. Let's at |east make
Texas exhaust.

But the provision -- the Conpact doesn't say
this. Again, the United States and Tarrant proceed on
t he assunption that there is a nunerical share, that
it's equal rights to an exact 25 percent, exact
25 percent. Well, that's not what it says. It just
says equal rights to the use subject to a cap, and we
think a cap by limting the use is not a guarantee that
you can reach the cap, nmuch |ess that you can cross
borders to reach the cap. \

And if | could just nmake one nore sense --

JUSTI CE KAGAN: Ms. Blatt, the solicitor
general here today spoke of lots of different exanples
where the | anguage of entitlenent and rights was used.
Do you have a view as -- as to that?

MS. BLATT: So they -- you nmean the two
conpliance rules they cited? They cited -- so they
say -- that's what | was saying that was sort of sad is
because what they cited disproved what they were trying
to assert it for.

So if you -- you don't even have to read
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the -- you don't even have to read the conpliance rules.
Just read page 19 of their brief. They say in the sane
sentence that we have an equal -- there's an equal right
to one-fourth of an excess above 3,000. So that neans
you take whatever is above 3,000 and divide by four
equally. And then they cite a provision that only

di vides by 3. And then the next provision they cite
didn't divide the excess, it divided the total water.

| don't know why they -- it's inexplicable.
| can't tell you why they did that.

And the only other thing | want to say on
the extrinsic evidence, and | do think -- if you think
there's any anbiguity in here, which I think there
clearly is, you have 30 years of posf ratification,
which the States imediately did | ong-term water
pl anni ng wi t hout so nmentioning of this right. And
Tarrant actually offered to buy the same water for
$1.7 billion in 2002, which is a little bit inconsistent
with the notion that they had this right all along.

They just, in 18 nonths of negotiating history, never
menti oned that they thought they owned the water, they
were actually offering to pay 1.7 mllion. And the

am cus brief filed by the Tribes, on page 4, says we
were at the negotiating table and we never heard Tarrant

mention this right.
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And the other thing, | do think the water
pl anni ng docunents are highly significant because not so
much Loui si ana and Arkansas, but Okl ahoma and Texas take
wat er planning very seriously because of their prior
appropriation systens. There are hundreds of thousands
of pages on the Internet and none of them nention this
right. Again, they cited sonething in their reply
brief, but if you go look at it, it doesn't come close
to nmentioning a right of Subbasin 5. Again, ironically
it mentioned a portion of Oklahoma where Texas woul d
have to actually buy the water.

We'd ask you to affirm Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Rothfeld, you have féur m nut es
remai ni ng.

REBUTTAL ARGUMENT OF CHARLES A. ROTHFELD
ON BEHALF OF THE PETI TI ONER

MR. ROTHFELD: Thank you, M. Chief Justice.

A couple of points. First, ny friend, M.
Blatt, said that it would make m nceneat and a conplete
mess out of the Conpact to apply its ternms as they were

witten. W think that this Conpact was negoti ated over

a period of 25 years. |If you |ook at the Joint
Appendi x, you will very painfully see that there are
reans and reans of commentary on the -- on the
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negoti ati ons.
| think the Court has to assune that when
the drafters of the Conpact used | anguage and referred
to State lines in one place and not in another place,
t hey had sonme idea of what they were doing and they nmade
these different choices intentionally. So I think the
Court sinply should read the terns of the Conpact --
JUSTI CE SOTOVAYOR: So how do you deal with
all the provisions she was nentioning with respect to
the 60/40 division? | can't make rhyme or reason of
t hose provisions that don't use within State boundari es,

but it has to nean that.

MR. ROTHFELD: Well, | don't think that it
has to nean that. |f Okl ahom mants\to enter Texas to
take -- if it nmakes nore sense for themto do it, they
can. |If not, they can just wait for the water to fl ow

down.

| think one thing which -- which Ms. Bl att
did not address is the practicalities of how Subbasin 5
operates. |If you look at the map that was poi nted out
to you, Subbasin 5, which is what we're tal king about
here, is a very wide -- hundreds of ml|es w de, but
extrenmely narrow. It's 10 to 20 mles wide -- north to
south for nmost of its |ength.

The reason the drafters drew this i s because
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the States all take -- the assunption was all of the
water in this Subbasin was going to be surplus water,
literally excess water. The States all take the water
that they want to use outside of Subbasin 5, and so

the -- the allocations that Ms. Blatt was referring to
by Okl ahoma are all in Subbasin 1, they are not in
Subbasin 5. The water that flows into Subbasin 5 is
water that the States assunmed was going to be surplus.
And so it would nake no sense, having divided this water
evenly between the conpacting States, to think that the
drafters would have required a water user in Texas at
the far west end, which would get its portion of the

25 percent share two mles across the border in

Ckl ahoma, instead to have to go 200 ﬁiles to the east to
get it out of Texas.

That is not what the drafters intended to
acconplish by this. They created, by the plain ternms of
the -- of the | anguage, a common pool of water defined
by damsite, not by State |line, and gave each State
equal rights to access that water so long as they did
not use nore than 25 percent.

Your response to a question which was raised
by Justice Kagan both to me and Ms. Blatt, | think the
practical application of this is very sinple. One

sinply has to apply to the permtting authorities,
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wherever you' re submtting your application from they
w Il apply their ordinary standards. The Okl ahoma Water
Resources Board does that now for applications from
w thin OCklahoma, it can do it just as well for
applications from Texas or other from other States.

And, again, the practicality of this is,
wat er users are going to want to use water as close to
where they are | ocated as they can. They're going to go
ri ght across the State line within Subbasin 5 if that's
the place to get the water. It nmkes no sense to
require themto go hundreds of mles distant to get it.

Ms. Blatt suggested that we are reading the
25 percent limtation out of the Conpact. | think her
readi ng reads the equal rights Ianguége out of the
Conpact. They read the Subbasin 5 | anguage as being al
capped and no entitlenment. It does two things. It
gi ves equal rights to the water, and then says that you
can't take nore than 25 percent within your State. So
it's designed to do two things. |It's designed to give
you an entitlenment and to say you can only use
25 percent of it.

And finally, Ms. Blatt raised questions of
-- of sovereignty and political concern. As the Chief
Justice suggested, this is a Conpact that's an agreenent

bet ween coordi nate sovereigns. They have deci ded what
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they want to do. And the thing that gives respect to
sovereignty is to wite -- to read the plain | anguage of
t he Conpact as the franmers wote it. Again, they spent
25 years writing it. They took considerable care, as
you can tell if you |look at the negotiating history, in
using the words for each provision. Those words should
be gi ven neani ng.

If there are no further questions.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 12:08 p.m, the case in the

above-entitled matter was submtted.)
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