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PROCEEDI NGS
(10: 04 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argunent first this norning in Case 08-651, Padilla v.
Kent ucky.

M. Kinnaird.

ORAL ARGUMENT OF STEPHEN B. KI NNAI RD
ON BEHALF OF THE PETI TI ONER

MR. KINNAIRD: M. Chief Justice, and may it
pl ease the Court:

The Kentucky Suprenme Court announced a
categorical rule so restrictive of the Sixth Anendnent
that the United States CGovernnment disavows it. The
court held that the Sixth Amendnent never provides a
remedy to a defendant who pleads guilty to a crine on
the fal se advice of his attorney that he woul d not be
deported as a result.

The narrowest ground on which this Court may
reverse the Kentucky Suprenme Court is to hold that
m sadvi ce clains are cogni zabl e under the Sixth
Amendnent .

Any advice that a | awer actually gives to a
def endant on whether to plead guilty is advice affecting
crimnal liability. Such advice nust neet Sixth

Amendnent conpet ency standards.
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CH EF JUSTI CE ROBERTS: Well, other advice
-- for exanple, advice about whether to take the stand
--that can have significant collateral consequences —
you know, he m ght | ose his job or | ose governnent
contracts based on what he says, is that the sort of
advi ce that would be covered in -- under your position?

MR. KINNAIRD: | think, for m sadvice, the
test would be whether it's a material m srepresentation
that would be material to a reasonabl e defendant in
deci ding whether to plead guilty, so it wuld --

CHI EF JUSTI CE ROBERTS: Only plead guilty?
Not, for exanple, whether it would be nmaterial to the
def endant in deciding whether or not to take the stand?

MR. KINNAIRD: | think to plead guilty is
the key strategic decision that is in the -- in the
client's sole duty and prerogative, to nmake that
deci si on.

JUSTICE ALITG Wiy would it be limted to a
decision to plead guilty? Wat if a decision to plead
guilty woul d have | esser inmm gration consequences than a
guilty verdict after -- after going to trial? Wuldn't
you have the sane situation there?

MR, KINNAIRD: [|'m not aware of any
consequences that woul d depend on whet her the conviction

was based on a guilty plea or trial.
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JUSTICE ALITO Well, what if -- what if an
offer is made for a plea to an of fense that woul d have
| esser inmm gration consequences than the offense for
whi ch the person might be convicted if the person goes
to trial?

MR. KINNAIRD: Well, that would be
subj ect --

JUSTICE ALITO And the -- and the attorney
doesn't fully apprise the client of the situation?

MR. KINNAIRD: And he goes to trial?

JUSTICE ALITO  Right.

MR KINNAIRD: | think that -- that would
only be a Strickland claimif this Court were prepared
to rule that going to trial is ever prejudice under
Strickland, and there is a circuit split on that.

But the concern of the Sixth Amendnent --

JUSTICE ALITGO But do you see a difference
in principle between the two situations with respect to
the issue that is before us here?

MR KINNAIRD: |'mnot sure that there would
be. Provided the Court would recogni ze that as
prejudice, | think they would all be under Strickl and
cl ai ns.

JUSTI CE G NSBURG  How do you deci de which

of the many consequences your rule would cover? | nean,
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you are now tal ki ng about a narrow ground, m sadvi ce.
But you are also urging that when the [ awer is

silent on a matter that he should informthe defendant,
that, too, is covered.

But whi chever way you do it, how do you --
you say certainly deportation is a consequence that the
def endant shoul d be told about.

What about -- how do you distinguish that
from say, you'll lose your driver's license, you'l
| ose your right to vote? How do we distinguish the
consequences that count and those that don't?

MR. KINNAIRD:  Your Honor, the issue here is
sinply the | egal standard that applies to any -- any
of these clains, and it would be the sane two-part
standard under Strickland v. Washington. So there --
there is no need to draw lines.

If this Court is troubled by a broad rule
and is inclined not to issue a general rule, it may
sinply recogni ze deportation as anong the few coll ateral
consequences that is so severe and so material in a high
nunber of cases in which it applies that the Strickl and
cl ai mshould be allowed to go forward.

And it can | eave for another day whet her
there are other consequences that are too burdensone for

the systemto recognize.
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JUSTI CE SCALIA: Well, we can't |eave that
for another day. | nean, we -- we have to decide
whet her we are opening a Pandora's box here, whether
there is any sensible way to restrict it to -- to
deportati on.

What about advice on whether pleading guilty

woul d -- would cause himto | ose custody of his
children? That's -- that's pretty serious.
VWhat if pleading guilty will -- will affect

whet her he can keep his truck, which is his main nmeans
of livelihood, or whether -- whether it would be seized
by the governnent as the instrunent of his crine?

There are so many pi eces of advice which
I nvol ve | egal issues that -- that counsel can provide
advi ce on.

MR. KINNAIRD: Your Honor, | think that is
preci sely why we have the contextual inquiry of
Strickland. And, certainly, parental termnation may in
a given case be so severe a consequence --

JUSTI CE SCALI A: Sure.

MR, KINNAIRD: -- that it would be
mat eri al .

JUSTI CE SCALI A: Sure.

MR. KINNAIRD: But that -- nost of these

failure to advise clains wll be very difficult to plead
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and to prove --

JUSTI CE KENNEDY: |If we were in -- if we
were in the contract, civil contract situation, and
there’s a m stake, the usual rule -- Restatenent of
Contracts -- is that the -- the question is whether or
not it's reasonable to have the party who nade the
m st ake bear the risk.

Suppose we just had an instruction, Rule 11
-- | recognize this is a State case -- but we had a Rule
11 instruction, which said the only thing the court is
going to inquire about and the only thing that was of
rel evance to your plea are crimnal conseguences.

You take the risk of any m sadvice, any
m sunder st andi ng, with respect to collateral conduct.
That's your risk, and it's part of the guilty plea. |If
we said that, would that foreclose this kind of argunent
I n your case?

MR. KINNAIRD: No, Your Honor, because the
Si xth Anendnent is a source of independent rights, and
the question is: Wuat is the -- the lawer's duty as
distinct fromthe court? And the |awer has the
di stinct duty to assess the advantages and di sadvant ages
of the plea --

JUSTI CE KENNEDY: Well, then there’s no way

the governnent or the court can protect itself against
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the -- these consequences, and there are any nunber of
them Suppose he doesn't advise that there’'s going to
be civil liability in tort once he pleads guilty,
because then that's a fact that's concluded and it's
just a question of damages. And as Justice Scalia

i ndi cated, there are nmany, nmany i nstances.

| just see no way for the courts to protect
t hensel ves against -- against this. And -- and if the
client, or the accused, is told that he accepts these
ri sks, he can say, well, you know, there may be sone
risks I don't know about, 1'Il go to trial. He just
accepts the risks.

MR. KINNAIRD: That may be true for a due
process claim Your Honor, but the lawer still has an
obligation to conpetently represent him conpetently
assess the legal risks, and advise the client. Those
are fundanental to lawering. And Strickland --

JUSTI CE G NSBURG But even -- even if we
accept that, wouldn't a conpetent counsel, after telling
hi mthe deportation consequences, then say: But this is
a case where the evidence is so strong agai nst you, |
advi se you to take the plea rather than go to trial. |If
you go to trial, you are likely to | ose and you wll get
a longer sentence. So does it matter in the end if

conpetent counsel would have said, this is a good pl ea,

9

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official

take it?

MR. KINNAIRD: Yes, it certainly matters,
because that goes to the question of prejudice at an
evidentiary hearing. The prejudice standard is
subj ective in the sense that it nust account for the
subj ective risk preferences of the defendant as between
I ncarceration and deportation. But at an evidentiary
heari ng the defendant nust be able to prove that he has
a triable case, that a rational jury could find beyond a
reasonabl e doubt -- or could find reasonabl e doubt,
rather, as to at | east one elenent of -- of the offense.

JUSTICE ALITG  Your argunent has -- has an
appeal because renoval is such a harsh consequence,
particularly for someone |ike your client who had been
inthe United States for a long tine. But what troubles
me about it is the situation in which the defendant
clains -- you know, let's say 5 years after entering a
guilty plea or after the passage of sone tine — that
m sadvi ce was given, and the -- the attorney on the
other side is a busy public defender who by that tine
has handl ed 500 cases and is unable to renmenber what, if
anyt hi ng, was said about the inmm grati on consequences of
the case; there is nothing in the file. | mean, how are
t hose cases going to be handl ed?

MR KINNAIRD: Well, | think that, Your
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Honor, that’'s no different than any Strickland cl aim
that woul d be brought in the sanme tine frane. And there
are -- renenber that ineffective assistance clains are
al nost al ways brought as collateral attacks, and there
are many Federal and State strictures on bringing those
clainms, including time limts. So | don't think there's
anything categorically different fromthe ordinary
Strickland claimin your case.

JUSTICE ALITO Well, isn't there -- isn't
it different in that the ordinary Strickland claim
concerns things that happen at trial and relate to
strategy in a crimnal case, as to which the public
def ender or other defense attorney is presumably —- has
expertise? But what's -- what’s the answer to this
question: The defendant takes the stand and says: M
attorney said that, don't worry about it, you are not
going to get renoved. And the |awer says: Well, here's
ny file; I have nothing in this whatsoever about having
sai d anything about renoval, and | can't renenber the
particulars of every single conversation | had with this
attorney 5 -- with this client, 5 years ago.

MR. KINNAIRD: Your Honor, | think w tness
recoll ection arises in any nunber of Strickland cl ains.
And certainly | think that the courts can resol ve that

as to whether they found -- find that he proved by a
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preponderance of the evidence that -- that that
statenment was nade.

CH EF JUSTI CE ROBERTS: Counsel, | suppose
-- before a guilty plea is accepted, the district court
judge is obligated to go through a colloquy to nmake sure
t he def endant knows the consequences of accepting the
plea. | would suppose if you prevail that that coll oquy
woul d have to be expanded to include sonething like: Do
you understand the deportation consequences, if any, of
pl eading guilty?

MR. KINNAIRD: No, Your Honor, it would not.
The -- that's a due process inquiry that is inplenented
by Rule 11 in the Federal courts.

JUSTI CE SCALIA: But that's -- that's --
wi th due respect, that's ridiculous. If it's inportant
enough to be required to be told to the defendant by his
counsel, surely it's inportant enough to be advised to
the defendant by the court before the guilty plea is
accepted as -- as voluntary, which includes know ng —-
know ng the consequences. |It's a very strange |line you
draw bet ween what we are going to hold counsel to and
what we are going to require the defendant to be advised
of by the court.

MR. KINNAIRD: | don't think that's true,

Your Honor, and the reason is that there are all manner
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of strategic types of advice that counsel give that are
no province of the district court.

JUSTI CE KENNEDY: Well, do you think it

woul d be wong for a district court to say, now, | want

to be very careful, and I"'mgoing to add -- let's take
Rule 11 as the standard. |It's a Federal case. [|I'm
going to add to Rule 11. 1'mgoing to say, in addition

to the Rule 11 questions that you' ve all answered, |
want to nake sure: Have you been advi sed about

i mm gration? Have you been advi sed about ot her
col |l ateral consequences?

Do you think that would be error for the —
or inappropriate for a district judge to do?

MR KINNAIRD: It would not. It would be --
it would probably be a salutary practice, and in about
half the States, there is --

JUSTI CE KENNEDY: The -- the judge woul d not
be exceeding his -- his comm ssion, his authority, to

determ ne just whether this is know ng and voluntary in

the sense of know ng -- know ng the crimna
consequences of -- | nean, in the crimnal system
Itself?

MR. KINNAIRD: No, Your Honor. My only
point is it would not be required under Rule 11 or

requi red under the Due Process C ause.
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JUSTI CE KENNEDY: But it seens to ne a
careful district judge would have to do this if you
prevail .

MR KINNAIRD: It -- it would be a
beneficial practice, but if the attorneys live up to
their obligations to properly apprise the clients, then
that is unnecessary, because the Brady vol untariness
standard i s predicated on an assunption that the
def endant has been conpetently advised by his counsel.

JUSTI CE G NSBURG  You were about to say
that in many States the trial judge does informa
def endant who is an alien of immgration consequences.

MR. KINNAIRD: It's -- it’s a nmuch nore
limted advisenent. Wat they tend to advise is that
you may be subject to inmm gration consequences. But
they don't actually nake any determ nation. And, again,
that goes to the difference between the function of the
counsel and a court. The court is not aware of the
defendant's circunstances. It does no investigation of
the case. Counsel does, and counsel is the only one
that actually advises you whether to accept the plea or
not. And that's the key distinction between a court --

CH EF JUSTI CE ROBERTS: No, but that's -- |
don't see why that doesn't apply to the nore fundanent al

question about whether the district court has to inquire
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into the plea circunstances in any event. | thought --
your answer to Justice Scalia that, oh, well, all sorts
of things can cone up at trial and the district judge
doesn't have to inquire into those, | think proves too
much. It goes to -- and it departs fromyour focus on
the guilty plea. That's all the judge is inquiring
about. And | don't know why that obligation doesn't
extend to a fundanental piece of information that

woul d -- that woul d, under your theory, make acceptance
of the plea involuntary.

MR. KINNAIRD:  Your Honor, | am not
departing fromthe focus on the guilty plea. The
distinction is that the counsel has a duty to recomrend
whet her the defendant accepts the plea or not. And he
cannot do that by sinply focusing on -- in isolation, on
the crim nal consequences.

CH EF JUSTI CE ROBERTS: Well, but what
you' re saying is he has got to tell himall the stuff
that’ s necessary to nmake the decision to accept the plea
knowi ng and intelligent, voluntary. And | thought that
was pretty nmuch what the district court was doi nhg when
they have the colloquy. That district judge wants to

make sure the defendant knows what he is agreeing to.

MR, KINNAIRD: No, Your Honor. | think that
the -- the touchstone for the attorney's advice is
15
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whether it's in the interests of the client. And his
duty is to informthe client -- and this is true of al

| awyering -- to informthe client of the |egal risks of
t he recommended course of action. And if the | aw

happens to attach the nost dramatic and severe

consequences under a civil law, but to attach themto a
conviction, then -- and that consequence can only be
averted in the crimnal prosecution, | believe it is the

duty of the crimnal |lawer to advise. But at a --
JUSTICE SCALIA: | would think that the duty
of the crimnal |awer is to make sure that the
defendant's guilty plea is inforned, it is an inforned
guilty plea. That is the sanme obligation of the court
in the colloquy, to be sure that it's an informed pl ea.
And if you say it's uninformed for counsel not to go
into the nyriad collateral consequences, then |I assune
it's -- it's inproper for the court not to go into those
consequences. They both pertain to whether the guilty
plea is informed. That's counsel's responsibility.
MR. KINNAIRD:  Your Honor, | believe that
counsel's responsibility is to ensure that he nakes an
i nformed strategic decision whether to plead guilty.
That is no business of the court's, and | think that is
the distinction.

JUSTI CE SCALI AT well --

16

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official

JUSTICE STEVENS: May | ask this question:
What do you think -- if there is deficient advice by
counsel under Strickland, what do you think you have to
prove in order to get relief under Strickland?

MR. KINNAIRD: For a m sadvice clainf

JUSTI CE STEVENS: No, assune that advice is
I nadequate -- to prove prejudice.

MR. KINNAIRD: First of all, what you would
have to prove on the conpetency prong is that the
m sadvi ce was about an issue that was material to the
strategic decision to plead guilty.

JUSTI CE STEVENS: Ri ght.

MR, KINNAIRD: At the prejudice prong, you
woul d you have to prove that this defendant -- and this
is at the evidentiary hearing -- would have gone to
trial. And in order to prove that, you have to show
that a rational jury could have found beyond a -- could
have found reasonabl e doubt as to at |east one el enent
of the offense.

JUSTI CE G NSBURG. And that would be what in
this case?

MR KINNAIRD: In this case, it would be
know edge. And Kentucky has a special rule that does
not permt wllful blindness. You have to show act ual

knowl edge that it was marijuana in his truck. And here
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you have a commercial truck driver who was found with
St yr of oam boxes and w apped brown cardboard boxes.

CH EF JUSTI CE ROBERTS: Ch, and al so drug
paraphernalia in the cab. And I -- was there sone
marijuana in the cab, too?

MR. KINNAIRD: There was, yes, Your Honor.

The --
JUSTI CE SCALIA: | thought -- 1 thought he
was asked what was in the -- what was in the containers

and he said marijuana.

MR. KINNAIRD: No, Your Honor. What the
officer testified -- and a key caveat here is that al
we have is the prosecution's charging facts and the
officer's testinony froma suppression hearing. W
don't have the full record. W don't have the defense
case. W don't have the defense version of events. But
what he testified was he was at -- the officer said,
when M. Padilla was asked what was in the boxes, he
shrugged his shoul ders and he said, "Mybe drugs." And
that --

CH EF JUSTI CE ROBERTS: So you -- but your
point is an inportant one. W don't have the defense
case.

MR. KI NNAI RD: Exactly.

CH EF JUSTI CE ROBERTS: But you don't have
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the prosecution case either. You don't know exactly
what w tnesses they are going to call, what the strength
of it is. So you don't know whether there is going to
be prejudice or not. Wen you see -- it seens to ne you
have to make quite a prediction about what the case is
going to look like to decide if there’'s prejudice, to
decide if the fellowis going to take the plea or not.
And |'m just wondering how you do that.

MR. KINNAIRD: Well, Your Honor, | think in
these kinds of clains prejudice is generally going to
require an evidentiary hearing. And that’s why the
Kent ucky Court of Appeals sent this back for an
evidentiary hearing. But this --

CHI EF JUSTICE ROBERTS: It's -- it's going
to require, | guess, kind of a mni-trial to decide if
the person woul d have taken the plea. You' ve got to
know what the case -- his case | ooked |ike, what the
prosecutor's case |ooked like, to see if it's sonething
he woul d have made -- it would have nmade sense for him
to go to trial or not.

MR KINNAIRD: | don't think it would
necessarily require a mni-trial, but that would be in
the trial court's discretion.

| would Iike to point out, though, that this

was not an issue raised to the State suprene court. And
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in cases arising from State courts, this Court applies
the sane rule to respondents who bring forth an
alternative ground in support of the judgnent that it
does to petitioners. It will not reach a question not
passed on or presented below. The only question here is
the | egal standard.

Your Honors, if there are no nore questions,
I’d like to reserve the remainder of ny tine for
rebutt al

CH EF JUSTI CE ROBERTS: Thank you, counsel.

M. Dreeben.

ORAL ARGUMENT OF M CHAEL R. DREEBEN
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG AFFI RMANCE

MR. DREEBEN. Thank you, M. Chief Justice,
and may it please the Court:

There is a fundanmental difference between
Petitioner's claimthat defense counsel has a duty to
advise his client about all of the nyriad coll ateral
consequences that may stemfroma crimnal conviction,
whi ch the governnment does not think that a defense
counsel has under the Sixth Amendnment, and the claim
that is focused nore precisely on m sadvice given by
def ense counsel on a material collateral consequence to

a def endant .
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CHI EF JUSTI CE ROBERTS: M. Dreeben, we
learn in the first year of |aw school that the line
between an affirmative act and failure to act is a
difficult one to draw. What if the | awer says, you're
going to face 5 years, and the defendant says, is that
all that's going to happen to ne? And the | awer says
yes. |Is that a failure to advise or is that an
affirmative m srepresentation?

MR. DREEBEN: Well, | think it's certainly
not an affirmative m srepresentation. |In context, what
the defense |l awer's purpose is, is to counter the
governnent's crimnal case. That’'s what the Sixth
Amendnent provides a | awer to do. The governnment
appears through its expert adversary. The Sixth
Amendnent provides a counterweight to that in the form
of a lawer to deal with the crimnal aspects of
t he case.

JUSTI CE KENNEDY: Well, then you are saying
that the nore the defense counsel strays fromhis only
prof essional responsibility, the nore at risk the
governnment is. That seens odd.

MR. DREEBEN: What we think, Justice
Kennedy, is that the defense | awer has two rel evant
duties here: One is to counter the governnent's case,

whi ch neans to provide advice to the defendant about his
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rights, the nature of the charges, the evidence, and the
affirmative defenses that may exist. And that is a task
that is somewhat broader than the court has in
conducting a Rule 11 colloquy. The court does not go
into strategic nmatters in a crimnal case with the

def endant. Defense counsel nust.

CH EF JUSTI CE ROBERTS: | think when we --
when we decide there's no right to counsel, |ike on
collateral review, we don't even | ook at what happened,
right? W don't | ook and see whether the advice was
i neffective, how bad the |awer was. The idea is if you
don't have the right at all, you don't have the right to
an effective | awer.

MR. DREEBEN. That's right.

CHI EF JUSTI CE ROBERTS: Is that right?

Ckay. Well, these -- when you are tal king about
col l ateral consequences, you don't have a right to
counsel on -- with respect to those collatera
consequences. | assune there's -- maybe there is -- is
there a right to counsel when you are facing a
deportation proceedi ng?

MR. DREEBEN. Certainly not by virtue --

CH EF JUSTI CE ROBERTS: Ckay.

MR. DREEBEN. -- of the Sixth Amendnent,

M. Chief Justice. And --
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CHI EF JUSTI CE ROBERTS: Well, then, if there
Is no right to counsel, why do we get into whether there
Is an affirmative m srepresentati on or not?

MR, DREEBEN. Because --

CH EF JUSTI CE ROBERTS: Just like in a
collateral -- habeas context, we don't care whether
there’s an affirmative m sreputati on —-

m srepresentation, because there’s no right to counse
in the first place.

MR. DREEBEN. | think it's because the
| awyer has an additional duty in the context of advising
his client whether to take a guilty plea, and that is
the duty to respect that the decision whether to plead
guilty belongs to the defendant personally. [It's not a
deci sion that can be exercised by proxy by the | awer.
And the |awyer's duty to respect that, whatever advice
he gives, the defendant nust be able to make his own
per sonal decision, inposes a concomtant duty not to
interfere with or underm ne the defendant's ability to

make an intelligent decision with the information he

has.
So if a |lawer chooses, when asked about
col l ateral consequences, as many aliens will do — w |
| get deported? -- the lawer is perfectly free to say:
| am not your inmgration counsel. You need a |lawer to
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advi se you about immgration. | amyour crimna
| awyer .

And that's perfectly fine. But if a | awer
goes beyond that and says, don't worry about it; you' ve
been in the country so long; you are not going to get
deported -- with the understandi ng and the backdrop
that this is an inportant factor in whether this
defendant is going to decide to take a guilty plea or to
go to trial -- then the | awer has used his professiona
skills to underm ne a personal decision that belongs to
t he def endant al one.

JUSTI CE SCALI A:  What -- what about
m sadvice as to whether he will |ose custody of his
children, or msadvice as to whether his -- his truck
whi ch he owns will be confiscated by the governnent?

MR. DREEBEN: | would put them Justice
Scalia, all in the sane general basket, which is to say,
m sadvice on a legal matter of inportance to the
def endant that could skew his decision to plead guilty
may be deficient representation under Strickland. |
t hi nk what was --

CH EF JUSTI CE ROBERTS: Not the defendant,
but a defendant? |In other words, | assunme it's an
obj ective inquiry you woul d nake rather than a

subj ective one?
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MR. DREEBEN. Well, objective in the sense
that --

CHI EF JUSTI CE ROBERTS: W assune, for
exanpl e, that soneone who is going to |ose the custody
of their children would regard that as inportant. You
don't want testinony about this guy doesn't care about
the children, so it's not a big deal to him

MR. DREEBEN:. | actually think that woul d be
quite rel evant, because if any m sadvice did not cause
the defendant to plead guilty because it was irrel evant
to him then the defendant should not be able to get in
the door with an ineffective assistance claim

And | also think if the defendant hasn't
mani fested in sone way that the particular collatera
consequence is inportant to that defendant, then the
| awyer certainly has no obligation even under
prof essi onal standards --

CH EF JUSTI CE ROBERTS: Wn't -- won't your
test result in a net loss to defendants? | assune, if
this is adopted as a rule, the affirmative
m srepresentation rule, then every lawer is going to
say what you said they should say: |'mhere for the
crimnal case; I'mnot telling you anythi ng about
anyt hing el se --

MR. DREEBEN. No, | don't --
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CH EF JUSTI CE ROBERTS: -- as opposed to
saying -- sitting down and saying: Here's what you need
to know. And in nbst cases we expect the lawer to do a
prof essional job. [If you have got an alien, he is going
totell him Well, what -- you know, this will cause
you to be deported. Instead, every |l awer now i s going
to say: |'mnot giving you any advi ce about anything
el se.

MR. DREEBEN. No, | don't think that it wll
| ead to sort of defensive mal practice type of counseling
where | awyers do not do the job that they feel that they
shoul d do, and experience tends to support that.

The rule right nowin 10 Federal circuits
is there’s no duty to advi se about collatera
consequences. Seven Federal circuits have a rul e that
affirmati ve m sadvi ce about coll ateral consequences can
support a claim

JUSTI CE BREYER:. Wy -- why do you have a
rule? | nean, | thought -- |’ve | ooked up six cases,
and they all say, Strickland cases in this Court, that
you |l ook at all the circunstances. Now, what | think is
radi cal on your part -- but tell ne it isn't -- is not
what the rule is, but that you want one.

| thought the governnent's view normally was

the same as we -- what's the exact words -- did the
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conduct of the |awer neet professional -- prevailing
prof essional norns? And then we |ook to see, if it did
not, whether that led to a situation where he woul d not
have pl eaded guilty but for the failure. kay?

Now, the world is filled wwth 42 billion
circunstances. |If we agree with you, we will have set
in notion the great |legal rule machine. And there's
not hi ng better than | awyers spinning off rules. And we
will be here fromnow until -- good, we won't have any
docket problem because what we'll be doing is review ng
rule after rule after rule after rule.

So why has the governnent -- | think for the
first time, maybe not -- told us to abandon Strickl and's
approach and start spinning off rul es?

MR, DREEBEN. Justice Breyer, we have not
abandoned Strickl and' s approach. Wat we have focused
on is, what is the Sixth Amendnent right in the first
pl ace? The Sixth Amendnent right is not a right to have
a State-provided | awyer who will advise you about child
cust ody or about deportation or about --

JUSTICE BREYER. No, no. But it's easy -- |
mean, you know one thing we are very good at here is
maki ng up hypotheticals. So I imagine it wouldn't be
that tough for ne to think of a hypothetical where

everyone knows this 90-year-old individual who has
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actual ly never set foot in the country that he cane
from and everyone knows that if he pleads guilty to
this chewi ng gum of fense where they have virtually no
evi dence, he will be sent back, at age 90, to that
country.

I would say any | awer would say, be
careful, because if we plead guilty, back you go, on the
stretcher since you can no |longer walk. See, all I did
was spin out a hypothetical .

And the reason | can spin those out and why
we have the Strickland rule is pretty clearly that you
shoul dn't have sub-rul es here because life is nore
conplicated than rules tell us. Just |ook to see
prevailing normand did it cause the harm And that's
why | am back to ny question: Isn't this the first time
t he governnent has asked us to adopt rul es under
Strickland rather than what it says --

MR. DREEBEN. | think, Justice Breyer --

JUSTI CE BREYER. -- which is "case by case,"
underlined, italics, repeated in the cases?

MR. DREEBEN: Justice Breyer, | think that
the fundanental point is that this is the first tine
that the Court has been asked to adopt a rul e under
Strickland that would require a | awer, pursuant to

Si xth Amendnment norns, to give advice that pertains --
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JUSTI CE BREYER. No, no, they are not asking
us to have a rule. Wat he is saying is, ook to the
I ndi vi dual case and ask in this case, did the -- at
| east that's what | heard him he's in charge of his own
case. But | heard himsay, |look to this case, and in
this case, it falls below prevailing norns for a | ot of
reasons.

MR, DREEBEN. Well, Justice Breyer, the --
the |l ower courts that have | ooked at this | think have
correctly recogni zed that there’'s a distinction between
saying that Strickland is a case-by-case inquiry into
| awyer conpetence and saying that Strickland requires
the | awyer to provi de advice about collatera
consequences that are not the crimnal case --

JUSTICE ALITG But what are you going to do
in the situation where the defendant is concerned about
renoval -- the renoval consequences? And this is --
let's say this is a case out in sone rural jurisdiction,
you have got a public defender or a retained attorney,
and the -- the attorney is -- you know, provides
advi ce based on the crimnal |aw consequences and the
client says: Well, 1'malso concerned about the
I mm gration consequences. And the |awer says: Wll,
immgration lawis very conplicated, and |I'mnot an

expert on this and I"mnot going to tell you. And so
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the client says -- and the | awer says: |If you want to

know about that you've got to get a deportation —

you ve got to get an immgration lawer. And the alien

def endant says: Well, | have no noney; that's why you

were appointed to represent ne. How am| going to get

advice on the immgration |l aw i ssue? And the |awer

says: Well,

that's just too bad for you.
And that's the |line you want us to draw?

MR DREEBEN: Well, Justice Alito, | don't

think that he has a right under the Sixth Arendnent to a

| awyer who wi Il counsel him about the potentia

I mm gration

consequences of a guilty plea. That’'s not

what the Sixth Arendnent was designed for.

JUSTI CE SCALI A: Wat are the consequences

to the lawer? | nean, let's assunme you are a public

def ender, and you are confronted with this situation.

Is it -- how -- how nmuch skin is it off your teeth if

you provide
and t he advi

the | awyer?

t he advi ce, even though you are uncertain,

ce turns out to be wong? Wat happens to

MR. DREEBEN. | don't know that anything

happens to the | awer, Justice Scali a.

to withhold

all?

JUSTI CE SCALI A: So, what incentive is there

uncertain advice? |s there any incentive at
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MR. DREEBEN. Well, | think that --

JUSTI CE SCALI A: | nean, the worst that can
happen is your client will get off.

MR. DREEBEN:. There’'s the professional --

JUSTICE SCALIA: He'll nake a guilty plea,
and afterwards it will be set aside.

MR. DREEBEN. There is a professiona
i ncentive to provide advice where you are conpetent to
provi de advice and not to provide it where you are not
conpetent. And I think that the focus on immgration
consequences il lustrates two things:

One is this is an extraordinarily
conplicated area of the law, where it is very difficult
to give advice. And for a |lawer to be expected to
master not only the crimnal aspects of the case but
al so the immgration aspects of the case will only tend
to divert attention fromwhat the lawer is really there
to do, advise --

JUSTI CE KENNEDY: Well, why shouldn't we
just adopt an amendnent to Rule 11 in which the judge
says, any collateral consequences wth respect to your
pl ea are not the concern of this court and will not be
grounds for setting aside this -- this plea?

MR. DREEBEN. Well, the forner part is

certainly sonething that the Court could inits
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rul emaki ng capacity do. The latter part is a Sixth
Amendnent question. And | think it's highly notable
that the rules conmttee for the crimnal rules has

twi ce consi dered whether to anend Rule 11, and is goi ng
to consider it again contenporaneously with this case,
to require the judge to say to an alien defendant, you
may want to take into account renoval consequences of a
crimnal conviction.

In other words, there are rul e-based ways to
address sonme of the concerns that Justice Alito raised
wi t hout constitutionalizing a new area of coll ateral
consequences that would i npose new duties that actually
woul d divert the |awer fromhis crimnal |aw function,
whereas the m sadvice |ine has not created those
probl ens.

And as | started to say earlier, the fact
that 10 Federal circuits have said no duty to advise on
col | ateral consequences, while 7 have recogni zed t hat
m sadvi ce on col | ateral consequences can provide
relief, has not led to a series of difficult Strickland
heari ngs that are unnmanageable. Justice Alito --

CHI EF JUSTI CE ROBERTS: How do we know t hat ?

JUSTICE ALITO \What about the situation
where the attorney says nothing about -- | nean, renoval

IS -- is out there as -- as a real possibility, but it
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just doesn't occur to the -- the defendant, and the
attorney doesn't even nention, you know, you m ght --
you m ght want to think about the renoval consequences
of this?

MR. DREEBEN. Then the client does not get
relief for two reasons: One is because we believe
there’s no duty to give that advice. But even if the
Court disagreed with ne on that, such a defendant could
hardly show prejudi ce because he knew that he went into
his guilty plea with uncertainty, at best, about
renmoval .

And | think it would be very difficult to
show what he should have to show to establish prejudice:
First, that subjectively he would not have pl eaded
guilty had he been given correct immgration advice;
and, second, that a reasonabl e defendant woul d have had
a basis not to plead guilty, because if the defendant is
going to be convicted after a trial in any event, the
sane coll ateral consequence is going to ensue. The
defendant will not evade the coll ateral consequences of
renmoval if the defendant was going to be convicted at a
trial anyway. And perhaps --

JUSTI CE G NSBURG  How do you -- how do you
know that? |In this case, M. Kinnaird told us the

def endant m ght have preferred to go to trial because he
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had this defense that he didn't know what was in the
packages.

MR DREEBEN: Well, | think courts wll
evaluate that kind of a claimjust the way they eval uate
any other Strickland clai mand deci de whether there was
any reasonable probability that such a defense could have
prevail ed.

JUSTI CE SCALI A: After -- after a
mni-trial, which deprives the governnment of -- of its
whol e benefit fromthe guilty plea. Governnents accept
guilty pleas in order to avoid the tinme and expense of
going to -- to a trial. And here you have to go back
and find out what the evidence woul d have been, so that
the court can nake the decision you say is so easy.

MR. DREEBEN. This is the typical regine
that the Court has dictated under Strickland, and it has
not proved unmanageable in the courts that have adopted
the limted m sadvice rule that the governnent
supports.

CHI EF JUSTI CE ROBERTS: Thank you,

M. Dreeben.

M. Long.

ORAL ARGUMENT OF WM ROBERT LONG JR
ON BEHALF OF THE RESPONDENT

MR LONG M. Chief Justice, may it please
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the Court:

In HII v. Lockhart, this Court again
focused on voluntariness and said that voluntariness of
the pl ea depends on counsel's advice and whet her that
counsel advice is in the range of conpetence of the
attorneys in a crimnal proceeding.

Again, the focus was on voluntary. And in
Brady, this Court described a voluntary plea as "a plea
entered by one possessing full know edge of direct
consequences."” Thus, reading the cases together, it
woul d appear that the defendant need to have only
know edge -- full know edge of direct consequences, and
advi ce of counsel is just a tool to ensure that.

JUSTI CE SOTOVAYOR: Counsel, a plea is
sonmething nore than “I"'mguilty.” It is a strategic
deci sion not to put the governnment to its burden of
proof. Your definition of voluntariness suggests that
there is only one conponent to it, do I know what ny
rights are, as opposed to, do I know what they are and
am maki ng an i nfornmed decision to waive those rights.

Your articulation of the rule | eaves out the
second conmponent: Am | naking an infornmed decision to
wai ve those rights?

MR. LONG Well, | think under this Court's

precedent, the inforned right is to know what those
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rights are, what is the weight of the evidence agai nst
you, and to make those strategic decisions. But that --

JUSTI CE SOTOVAYOR: But how do you do that?
| mean, your adversary's argunent is, in their
particul ar case -- and | know that you dispute this —
there is a defense that could win at trial. And the
def endant cones in and says: Okay, what are ny choices?
| gototrial and I may serve a |l onger sentence, but |
don't go to trial, | may serve that -- | do go to tria
and | serve that |onger sentence, but it's here in the
U S and not in ny home country, where | mght starve to
death. | think I'll stay here and take that risk.

You're -- you're sort of ignoring that
conponent of information in terns of informng the
strategi c choice of whether to take the risk and go to
trial.

MR. LONG Well, we are not particularly
ignoring it. W are saying ultimately under the Sixth
Amendnent what is prudent or appropriate may not
necessarily be what the inquiry is, but what is
constitutional mandated. And what is constitutionally
mandated here is to provide the adversary to waive
the -- put the Commonwealth's or the State's proof -- to
weigh it, to advise about it.

JUSTI CE SOTOVAYOR: Wl l, then that — that
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goes to the Solicitor General's position, which is: You
may be right, an attorney doesn't have to give nore

i nformati on than what's necessary. But doesn't the

cal cul us change when the defendant says, this is

i nportant to ne; give ne accurate advice, if you are
going to give ne advice?

MR LONG Well, the cal culus may change
ever so slightly, but the -- | think the difference is,
Is that msadvice is still -- is not materially
different than the failure to advise. Utinmately, the
-- the defendant still is left to -- to operate under a
m sappr ehensi on.

And the States are nore than able to police
this kind of conduct, and in fact the States have.
think it's approximately 27 States that do add to their,
guote, unqgquote, "Rule 11" and -- and require sone sort
of inquiry by the -- the courts. And ultimately, it's
the States or the individual courts through their
rul emaki ng process or through | egislative prerogative
whereby this could better -- best be addressed, rather
than constitutionalizing m sadvice and trying to draw
this really hard distinction between no duty and the
duty to advi se.

JUSTI CE BREYER: Suppose a -- a client cones

in. You are a crimnal |awer and you learn the facts
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of the case, and it turns out that, after listening to
the facts, you think he is being charged with a fairly
m nor of fense, a year maybe max, and he tells you: You
know, | have a famly here, I've -- |'ve -- you know, he
tells you this story where it is quite apparent to you
that if he pleads guilty, back he goes, where he m ght
be killed and so mght his famly. Just sit there and
say nothing? Wat would you do?

MR. LONG  Your Honor, ny -- ny personal --

JUSTI CE BREYER:  Yes.

MR. LONG -- personal obligation at that
point would be to try to answer the question. But,
agai n, the question --

JUSTI CE BREYER: \What would you do? [|I'm
asking you, would you tell hin? He doesn't know about
the immgration law. He thinks it's just a year. You
yoursel f have | earned that he probably wll be kill ed,
as wWwll his famly, if he pleads guilty. Wuld you tel
hi m t hat ?

MR. LONG If | possessed that know edge
yes, Your Honor.

JUSTI CE BREYER O course you would. And
do you think of any -- can you think of any decent
| awyer who woul dn't?

MR LONG No, Your Honor. But --

38

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official

JUSTI CE BREYER No. GCkay. Then why have
you -- in this case, if they didn't tell him why has
not such a lawer failed to neet prevailing professiona
nornms in ny hypothetical ?

MR. LONG Well, Your Honor, the -- first of
all, the prevailing professional normor ethica
obl i gations that have been enacted in Kentucky and in
nost States provide very general obligations and they do
not actually speak to this kind of situation.

JUSTI CE BREYER: Ch, |I'm not sayi ng whet her
-- you have just told ne that any | awer worth his salt,
in nmy exanple, of course would tell the client, and — in
nmy case. And so | just asked, then has a | awer who has
failed to do so not net the prevailing professiona
norn? That has nothing to do wth ethics or not ethics;
it's how | awyers behave. | don't see how you avoid

answering that question "yes".

MR. LONG Well, | don't knowthat it's
necessarily a prevailing norm It's -- it’s a question
of —-

JUSTI CE BREYER  You just told ne everyone
woul d do it, everybody'd do it. | don't know what a

normis otherw se.
MR. LONG Pardon ne, but it's a question of

nmorals here to deci de whether or not to offer that
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advice. Now --

JUSTI CE SCALIA: Well, but assumng it's a
normand that all |lawers do it, including those that
know di ddly about imm gration law, the normis to give
bad advice. And -- and here the normwas net, right?

(Laughter.)

MR. LONG Potentially yes, Your Honor. And
in fact it's really unclear what advice was given
because, as ny opponent has nentioned, there was not an
evidentiary hearing, so what was actually said is
unclear. But | fear like -- that the m sadvice
di stinction made by the Solicitor General's Ofice does

JUSTI CE BREYER Before we get to the

m sadvi ce, to put every -- dot every “i,” every |awer
would do it in ny case; that's a professional norm |f
a lawer fails to do it, he hasn't nmet the professional
norm And a rule that's absolute would overturn
Strickland in that respect, because Strickland says if
you fail to neet professional norns, you are guilty of
I nadequat e assi stance of counsel, okay? So QE.D.

Now, what’s wong with what | just said?

MR. LONG Well, Your Honor, | would have to

disagree a little bit. | believe Strickland is not

quite that expansive. Strickland talks with regard to
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prof essi onal norns and ethical standards as guides in
determ ni ng conpetent counsel, and does not set them as
hard, fast rules. And in --

JUSTI CE SCALIA: | thought the point is
that -- | thought your point was that — that Strickland
does require professional norns to be observed, but it
is professional norns regardi ng advi sing a defendant as
to the trial consequences of his plea, as to those
matters that are involved in the prosecution, and not as
to collateral matters. |Isn't that your point?

MR. LONG Yes, Your Honor. The --

JUSTI CE SCALI A: Those are the only norns
that are relevant, what norns oblige counsel to advise a
def endant regarding trial matters.

MR. LONG Correct. And under Strickland --
under the Sixth Amendnent, crimnal defense attorneys
must focus on issues of guilt and i nnocence and penalty.

JUSTI CE KENNEDY: Well, everyone at the
counsel table | assune agrees that the plea has to be
voluntary. But “voluntary” has various neani ngs:

Nunber one, it is not coerced or forced. Wuld -- isn't
your argunent that “voluntary” does not include being
fully infornmed?

MR. LONG Qur point -- would be not be

fully infornmed about every possi bl e consequence which
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would be in -- in -- conpletely --

JUSTI CE KENNEDY: Well then, about inportant
col |l ateral consequences. |Is there -- are there any
cases that address this point one way or the other?

That is to say, the extent to which “voluntary” includes
t he conponent of being infornmed about ngj or

consequences, significant consequences of the plea? Can
| go anywhere to -- to read a discussion of this?

MR. LONG Well, Your Honor, that's kind of
a problem | believe. The cases that -- that do
address this issue seemto focus on voluntariness and
they focus upon the definition this Court espoused in
Brady, and they uniformy conme up with the -- with the
conclusion that no affirmative duty is required. They
then junp fromthat position to the -- to a position
where m sadvi ce sonehow changes the inquiry. They fai
to focus again on “voluntary,” where -- neaning ful
know edge of direct consequences, and instead reached
out to these kind of results-driven opinions that are
kind of fueled by this feeling of -- of unfairness.

JUSTICE G NSBURG M. Long, you said that
this is a collateral consequence; therefore, the | awer
has no obligation to advise the client. But what was
remar kabl e about the case that you rely on, H Il v.

Lockwood, is the Eighth Crcuit used the distinction
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between “direct” and “collateral.” 1In this Court, the
opi ni on said nothing about “direct” or “collateral”; it
just asked the question under Strickland, and it held
that Strickland does apply to challenges to guilty pleas
based on ineffective assistance of counsel. But it --
staring the Court in the face was this direct versus
coll ateral, and the Court was totally silent on that.

It didn't consider it relevant to its determ nation.

MR LONG You're -- you are correct, Your
Honor. The -- and, again, that silence has then led the
circuits to develop a rule. And the predomnant rule is
that a voluntary plea following this Court's other
deci sions which it has -- where it has spoken, that the
pl ea need only be entered by one possessing ful
know edge of direct consequences. The --

JUSTICE ALITO \What about the situation
where the -- the defendant woul d have nmade sacrifices
and obt ai ned conpetent inmm gration advice, were it not
for affirmative m srepresentations by crimna
defense -- by crimnal defense attorneys? The crimna
defense attorney says: Don't worry about it, you are
not going to be renoved. And the defendant says: You
really sure about that? Because, you know, if you're
not, ny relatives are going to get a second nortgage on

the house and we are going to go hire an inmgration
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| awer so we can be absolutely sure about that -- this.
And the crimnal attorney says: I'"'man expert on this.
I"ve just had, you know, six hours of CLE --

(Laughter.)

-- onimmagration law. And in reliance on
that faulty advice, the defendant pleads guilty and finds
hi nsel f faci ng renoval

MR. LONG Well, following the logic of this
-- of the circuits and of this Court's guidance in
Brady, again, the inquiry for voluntariness is on direct
consequences, so it would not rise to a Sixth Anmendnent
cl ai m

Counsel may, nonetheless, be -- I"'mnot a
very -- I’mnot a very good counsel in that situation.
However, as it was pointed out earlier, sonetines,
crimnal defendants risk ordinary error with their
representation, and in fact, this Court has recognized
that in nunerous cases.

In US v. Ruiz, this Court kind of conpiled
a group of cases, including Brady, McMann, and Tol lett,
in which the defendant did, in fact, operate under
m sapprehensions with regard to things that we nost
often consider strategic, nore direct obligations of the
trial.

They -- | think it was in Brady -- they
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m sappr ehended the quality of the evidence and the

penal ties and such, and this Court ultimately found
that, in all those cases, there is a certain anount of
ordinary error that is risked when pleading guilty, that
you risk a certain anmount -- that your counsel may not
have made the best strategic decision.

JUSTI CE STEVENS: May | ask this
guestion: Supposing this wasn't a drug crine -- a
sexual abuse of a mnor, which would lead to all sorts
of restrictions on where the defendant could |ive and
report to as a resident, and the |ike, would there be —
woul d that be a collateral consequence or a direct
consequence, in the advice on that?

MR. LONG | believe, Your Honor, that it
would be a -- a fine line, that it would technically be
a col l ateral consequence under the classic definition of
col | ateral consequence, that being whether or not it
falls under the control or discretion of the sentencing
court. The --

JUSTI CE STEVENS: Even though the
consequence is a -- is sonething required by the | aw of
the jurisdiction inposing the crimnal penalty, it would
still be collateral?

MR. LONG The popul ar definition -- or the

nost conmon definition focuses on whether it falls under
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the discretion or power of the sentencing court.

In those jurisdictions that have sexua
of fender registries, it is not a -- sonething that is
di scretionary with the court. It is through the
executive agency that that is enforced, just like
parole, also just |like your right -- to |ose your right
to vote -- losing your right to bear arns.

Al of those things happen automatically by
action of law, yet they remain collateral because they
do not fall under -- with -- under the discretion and
power of the sentencing court.

If I could remnd you all -- | apologize for
putting "you all" -- but -- nmy being fromKentucky is
showwng a little.

(Laughter.)

MR. LONG The nodern rul es of professional
conduct are very, very broad, and there's -- | don't
believe that it can be denonstrated that they were
actually violated here, even under the alleged conduct.
The prevailing nornms that the ABA puts forth in its
brief or the crimnal justice standards are
aspirational. They -- they focus nore on what --

CHI EF JUSTI CE ROBERTS: | thought you told
Justice Breyer that any good | awer would give this

advice to a client?
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MR LONG | said -- in response to Justice
Breyer, in the extrene circunstances, again, it wuld be
nmy opinion -- not necessarily the opinion of this Court
or necessarily it would fall under the Sixth Anendnent,
but that, if you absolutely knew and that a -- a severe
col l ateral consequence is of great inportance, you
shoul d explore it.

The m sadvice rule that the U S. gover nnment
kind of puts forth as the hybrid position does -- |
do believe creates these coll ateral consequences as | and
m nes to be avoi ded.

Il think it does, in fact, encourage crim na
defendants to be -- or crimnal defense attorneys to be
silent in situations where they woul d ot herw se be
nore free in offering that advice.

And, again, offering the advice does not
necessarily raise it to Sixth Anendnent purview because,
again, there are any nunber of things that are going to
come up in that attorney-client rel ationship.

JUSTICE G NSBURG W are talking on a
hi ghly general level, but what's facing us -- this case,
Is there are certain crinmes -- an increased nunber of
crimes that are classified as aggravated fel onies, where
the rule is, if you are convicted of an aggravated

felony, you are out of the country after you serve your

47

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official

There’s nothing nysterious about that.
There’s nothing intricate about naking that
determination. So why wouldn't a | awyer whose client is
an alien have an obligation, when there is an aggravated
felony as the charge, to say this will be the
consequence?

MR LONG Well, | think, in this case, we
are focusing on the obligation created by the Sixth
Amendnent, and the Sixth Anendnent obligation refers to
the crimnal proceeding and the crimnal prosecution and
then to aid in the defense.

Li ke the -- and we woul d agree with the
Solicitor CGeneral there, that the purpose for the
crimnal attorney in that situation is to counteract the
expert of the Commonwealth or the State, is to ensure
the fair and just determ nation of guilt, not to advise
on collateral matters such as deportation, child
custody, and the |iKke.

JUSTI CE G NSBURG.  You keep insisting on the
collateral, although you recognized that in H Il v.
Lockhart, the Court did not draw that I|ine.

MR. LONG Well, ultimately -- and this
Court did not -- didn't draw any line. It was silent on

that point. And given the -- the way the |lower courts
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have reacted in drawing the direct and collateral Iine,
| think that's kind of where we have to go.

That’s what the rule is of the | ower courts
and it’s the rule that has -- has been applied
t hroughout the nation, and we are testing whether or not
that rule makes sense, essentially.

And | think, ultimately, there is a
potential problemin treating deportation differently
than other collateral consequences. To do so — |
believe, at one point in M. Kinnaird s argunent, he
does make the point that deportation, because it is of
such inportance or that -- that it should be treated
differently.

But that is to suggest that it's so
inmportant in all situations and it is nore inportant
than col |l ateral consequence that may affect citizens.
Citizens will lose the right to vote. They wll |ose
their right to jury service, perhaps |ose custody of
their children.

And there’s no principled reason to really
treat deportation differently. |If the reason to treat
it differently because it is viewed as so severe, it's
truly then a subjective inquiry as what collatera
consequence is severe to this client.

And it ultimately prefers a class of
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citizens -- those who are non-citizens -- over citizens
who may have just as much inportance placed on
col | ateral consequences they face.

Moving real quickly, if I could just touch
briefly on the prejudice prong of Strickland. First,
["'mnot -- well, | hesitate to say this a little bit,
but it's not conpletely apparent on the record that
counsel's perfornmance was, in fact, deficient.

He did not m sadvise with regard to any
di rect consequence. Padilla does not allege that he
m sunder st ood any of the rights he was wai ving, and at
| east -- and up until his reply brief, he nmade no bones
about the fact that he was guilty.

And, in fact, that solemm and sworn
adm ssion of guilt should not be lightly undone.

JUSTI CE G NSBURG Wl |, the defendant m ght
say: | have been in the United States for 40 years. |
have a famly. 1’d rather take nmy chances with a
jury and get put away for a longer tine because at | east
["ll be in prison where ny children can visit ne.

MR. LONG Well, Your Honor, again, that is
a risk that is taken when asking gquestions to your
counsel. It would not necessarily fall under the Sixth
Amendnent requirenents.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
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M. Kinnaird, you have 4 m nutes
r emai ni ng.

REBUTTAL ARGUMENT OF STEPHEN B. KI NNAI RD

ON BEHALF OF THE PETI Tl ONER

MR. KINNAI RD: Thank you, Your Honor.

Three quick points. In Hll, the Court did
expressly hold that Strickland applies to the collatera
consequence of parole eligibility, so it is not just
for -- for trial conseguences.

And, secondly, Brady is predicated on an
assunption that there is conpetent advice on the
strategi c decisions --

JUSTI CE SCALI A: Excue nme, |'mnot sure that
parole eligibility could qualify as a collatera
consequence.

MR. KINNAIRD: It certainly would under the
-- Kentucky’s test, Your Honor, because it depends on
such factors as the actual sentence, the prior
convi ctions of the defendant. Those are not things that
are known at the plea colloquy --

JUSTI CE SCALIA: It goes to the sentence.

It goes to what the sentence will be, which is certainly
part of the trial.

MR, KINNAIRD: Well, under Rule 11, at |east

prior to the abolition of parole, there was no
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advi senment in the district courts -- the Federa
di strict courts on that.

The second point is that it is predicated on
conpetency, and so the standard is not voluntariness.
When you are in the Sixth Armendnent, you go to the
Strickland standard of inconpetency, and then prejudice
within the crimnal prosecution. And | enphasize that
Is what we have here, the forfeiture of a jury tria
right. W are not tal king about prejudice outside the
crim nal prosecution.

And, finally, while we agree with the
governnment that the m sadvice rule has proven perfectly
manageabl e in the 30 or so jurisdictions in which it has
been endorsed, there al so have been a handful of
jurisdictions --

JUSTI CE SCALI A: Wy do you say that? Wy
do you say that? O there has not been a revol ution
or what? What -- how do you know?

MR. KINNAIRD: Well, Your Honor, | nean,
there’s -- | think that there are sonething |ike 700
clainms in over a decade or sonething |like that.

So we don't know, but it’s -- there has been
no evidence, that we are aware of, that the courts are
overly burdened by these, and there -- and even in the

jurisdictions that apply the broader rule, we, again,
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are not aware of any flood of mni-trials. Many use the
Strickland --

CHI EF JUSTI CE ROBERTS: What -- what is your
answer to the situation that | think has been
hypot hesi zed, of the |lawer -- the defendant asks him
what are the deportation consequences? And the |awer
says: | don't know. |'mnot a deportation lawer. |'m
a crimnal |awer, but ny best guess is that you are al
right.

What happens there?

MR KINNAIRD: Well, Your Honor, | think
t hose woul d be adj udi cat ed under Strickl and, and,
remenber, Strickland --

CH EF JUSTI CE ROBERTS: So you can nake a
cl ai m when the | awer di savows know edge on the
question? In other words, he is trying to be hel pful,
but he al so warns the defendant.

MR. KINNAIRD: Yes. Under the broader rule,
you woul d have a Strickland claim It would be very
hard to prevail on that because you woul d have to show
that it was unreasonable for himnot to investigate
t he consequences --

CHI EF JUSTI CE ROBERTS: "To investigate"?
So even if he doesn't know deportation and the client

asks him he has to investigate that?
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MR. KINNAIRD: He has to do whatever is
requi red by conpetent representation.

JUSTICE ALITG Well, just to be --

MR. KINNAIRD: That's the |imted standard.

JUSTICE ALITO Just to be clear about the
scope of your argunent -- naybe you could just clarify.
VWhich, if any, of the follow ng would you not put in the
sane category as advi ce about imm gration consequences:
advi ce about consequences for a conviction for a sex
of fense, the | oss of professional licensing or future
enpl oynent opportunities, civil liability, tax
liability, right to vote, right to bear arns.

Are they all in the sane category? O do
you -- do you draw a |line sonme place?

MR. KINNAI RD:  Your Honor, our principal
position is that the Court should not draw |lines, that
that's the whol e purpose of Strickland.

I would say, in the vast majority of cases,
for exanple, with the right to vote, the chances that
that’s going to be material to a plea decision by a
def endant, especially one facing significant
I ncarceration, are probably alnost nil, but this should
be left to the -- to the traditional Strickland inquiry
on a case-by-case basis.

Thank you.

54

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official

CHI EF JUSTI CE ROBERTS: Thank you, counsel .

The case is submtted.
(Wher eupon, at 11:05 a.m,

above-entitled matter was submtted.)
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