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PROCEEDI NGS
(10:58 a.m)

CH EF JUSTI CE ROBERTS: W w |l hear
argunent next in Case 08-1008, Shady Grove Othopedic
Associates v. Allstate |Insurance.

M. Nel son.

ORAL ARGUMENT OF SCOTT L. NELSON

ON BEHALF OF THE PETI TI ONER

MR. NELSON: M. Chief Justice, and may it
pl ease the Court:

Since the inception of the Rules Enabling
Act, this Court has repeatedly held that within their
scope of operation, rules pronul gated under that Act
govern the practice and procedure of Federal courts in
di versity and Federal question cases alike.

Thi s case concerns whether a New York State
| aw prohi biting New York State courts fromcertifying a
class applies in a Federal diversity action and
di spl aces the otherw se applicabl e Federal class
certification standards set forth in Federal Rule of
Cvil Procedure 23.

Whet her the case is viewed as presenting a
question under the Rules Enabling Act as construed in
Hanna v. Pluner, or instead nore generally as an Erie

guestion, the answer is the sane. The State rul e does
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not govern. That result is underscored by the d ass
Action Fairness Act, which extended Federal diversity
jurisdiction to cases of this type precisely so that
Federal procedural standards would apply. 1In the --

JUSTICE G NSBURG. But this is a procedural
standard that has a manifestly substantive purpose,
which is to restrict recoveries of penalties. In that
sense, it's like a cap on damages. And if you're right,
then the purpose that New York had woul d be conpletely
under m ned, because what |awer would bring a $500 case
in State court when she could bring a $5 million case in
Federal court?

MR. NELSON: Well, to begin with, | — |
don't think that it's a substantive rule because it
reflects a policy. The policy here, as described by the
New York Court of Appeals in the Sperry case, is that
the -- the legislature believed that class actions were
not necessary in this category of cases.

| think that is ultimately a procedura
policy. It's not alimtation on --

JUSTICE G NSBURG  They didn't want to have
cl ass actions.

MR. NELSON. They certainly did not want to
have cl ass actions, Justice G nsburg.

JUSTICE G NSBURG And howis it different
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from Cohen v. Beneficial, the security for costs?
Procedural in one sense, but with a definite substantive
purpose in mnd; that is, to restrict derivative
actions.

MR. NELSON: Well, the Cohen case | think is
different in this respect, although when Cohen was
deci ded sharehol der derivative actions together with
cl ass actions were under Rule 23.

Those thi ngs have now been divorced, and
shar ehol der derivative actions differ fromclass actions
in the Rule 23 sense in a fundanental way. In Rule 23,
the class is conposed solely of individuals who each
have a substantive right to pursue that recovery under
the relevant law. In a derivative action, the plaintiff
Is actually asserting a substantive right to -- to
really assert a claimon behalf of soneone el se, the
cor poration.

And what the Court said in Cohen and
el aborated nore in the Kanen case in 1991 is that that
question is really a matter of the |aw of
shar ehol der-corporate relations, the circunstances in
whi ch a sharehol der may bring a derivative suit, and
isn't really answered by the Federal rules. And in
Cohen in particular, what the Court focused on --

JUSTI CE G NSBURG.  You coul d say just as
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wel | here that the question isn't addressed by the
Federal rules. |If New York wants to say this kind of
cl aimcan be brought only as an individual action, not
as a class action, why shouldn't the Federa
court say that's perfectly fine; this class of cases
can't be brought as a class action; we respect the
State's position on that. Wy should we as a Federa
court in a diversity case create a claimthat the —-
that the State never created?

MR. NELSON. Well, the reason is that Rule
23 actually does address the issue, and it's the sane
I ssue that the -- that the State rule tries to address,
which is whether the matters nay be certified as a
cl ass.

Not only does Rule 23(b) provide explicitly
that the court may certify an action if the Rule 23(b)
(1), (2), or (3) criteria are nmet, but this Court also
enphasi zed in the Califano v. Yamasaki case that under
Rule 1, the Federal rules apply to all actions in the
Federal courts. And what that neans, as the Court put
It in Yamasaki, is that a class action is avail abl e,
potentially, if the 23 standards are satisfied, in any
action within the Federal courts, unless Congress has
exercised its power to override a Federal rule, which,

as the author of Federal |aw, Congress is always
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enpowered to do.

The difference as to -- as to the State is
that the State has no power to displace Federal |aw, and
Rul e 23, pronul gated under the Rules Enabling Act, is
Federal | aw.

JUSTICE G NSBURG This Court in its recent
deci si ons has been sensitive to not overriding State
limtations, and so has read the Federal rule to avoid
the conflict.

Gasperini is one such case with regard to
Rule 59, interpreted so that you do not collide with the
State policy, and the sanme thing with Sentek with Rule
41(b). The Federal rule is interpreted so as not to
conflict wwth the State policy.

MR. NELSON: Well, | would -- | would
actually first go back to what the Court said in Wl ker,
and | don't think it's -- Walker v. Arnto, and | don't
think it's disavowed that that the Federal rule is given
its plain nmeaning, and when a collision is unavoi dabl e,
the Court -- the Court recognizes conflict.

Gasperini, | think, is -- is different, with
due respect to soneone who probably knows nore about it
than | do. But as | read Gasperini at least, | see the
Court there saying that what is going to be applied in

the Federal court is what it saw as a substanti ve
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standard limting danages. That is to say, danmges are
excessive if they are in excess of -- manifestly exceed
what is —

JUSTICE G NSBURG But there wasn't a cap on
damages in Gasperini. It wasn't a cap. It was --

MR, NELSON: It wasn't -- excuse ne. |'m
sorry. Go ahead.

JUSTICE G NSBURG It was that we want the
courts to exercise a role in checking these danages so
they won't be excessive.

MR. NELSON. Well, the -- the Court in
Gasperini said what it saw was a substantive principle
of New York | aw, was that danages coul d not exceed
reasonabl e conpensation for the -- for the plaintiff's
injuries. Now, that -- that is not a cap in the sense
of $1 mllion, $5 million, $50,000. But it's a cap in
the sense of providing the substantive standard by which
the court determ nes excessiveness.

And as for Rule 59, the reason the Court saw
no conflict there is Rule 59 sinply provides the
procedural nmechanismw thin which a defendant nakes a
notion to seek a new trial on the grounds of
excessi veness of damages.

But it -- but excessiveness of danages is,

to go back to a point that was made in the previous
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argunent, like fairness. Fairness in relation to what?
Excessi veness of damages has to be judged according to
what the State law is on what danages one is entitled to
recover.

CHI EF JUSTI CE ROBERTS: Under -- under your
theory, are all of the statutes set forth by the
Respondents in their appendices invalid in Federa
court?

MR. NELSON: No, Your Honor, certainly not.
Especially given that their appendix -- half of it
consi sts of Federal statutes, which of course are valid
because Congress -- Congress can --

CH EF JUSTI CE ROBERTS: Well, not half.

MR. NELSON. Well, a significant nunber. |
-- | think it's -- it's a goodly nunber.

Now, as to the State statutes, | think the
State statutes are very different. Sone of them may or
may not be valid, but they operate very differently from
the State statute at issue here.

They focus on particular rights of action.
Sonme of themset forth limts on recovery that really
are set forth as danages caps, and all of themare tied
specifically to the substantive cause of action created
by State | aw.

JUSTI CE G NSBURG. So suppose in this case
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the New York | egislature, instead of having a statute
that covered penalties generally, mninmmrecoveries
generally, wote into each statute, each penalty
statute, each mninmal recovery statute, that this suit
must -- may not be brought as a class action -- instead
of having an enconpassing statute that covered all of

them wote into each individual statute that

limtation.

MR. NELSON: | would agree that that
presents a very different question. I'mnot -- |I'm
still not certain that I -- that | think that the State

court can do that, because | don't think that a
limtation on whether an action can be brought as a

cl ass establishes substantive rights wthin the meaning
of the Rul es Enabling Act.

JUSTICE G NSBURG So you -- are you telling
nme that even if New York had provided for a specific
penalty for a specific matter, the Federal court could
di sregard that and nake it a class action, even if the
State that created the right said, this is a right for
an individual only?

MR. NELSON. Well, | -- again, | think
that's what the best answer to that question would be,
because the -- the right in a class action is still an

i ndividual right; it's sinply the -- the question is
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sinply whether nmultiple clains of multiple parties can
be aggregated in a single action. That doesn't expand
the right that the -- that the State |egislature has
created for the individual.

JUSTI CE G NSBURG Are you saying that even
if it -- then you are telling ne it doesn't make any
di fference whether they do it across the board, as they
did here, or in each penalty statute it says no cl ass
action.

MR. NELSON: Again, what I'msaying is it
certainly nmay make a difference in the sense that the
Court doesn't have to go nearly that far to resolve this
case.

If that case were presented, |I'msinply
saying that -- that | still don't think that that
necessarily establishes a substantive right within the
meani ng of the Rul es Enabling Act.

JUSTICE G NSBURG Well, does it or not? |
nmean, it presented you -- here's a case that says: You
can sue for this penalty but only in an individua
action.

MR. NELSON: Yes. As |I've said, | think the
best answer to that question is: That does not
establish a substantive right. It establishes a

procedural right with respect to --
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JUSTI CE G NSBURG So you are saying that
even if New York didn't use this shorthand, even if they
i ncorporated it into each penalty statute, your answer
woul d be the sanme --

MR. NELSON: Yes, ny answer woul d be the
same, but this -- the result here doesn't turn on that
answer being correct.

JUSTI CE SOTOVAYOR: |'m sorry.

Justice G nsburg's hypothetical was you are entitled to
$100 as a statutory penalty but only if it's an

i ndividual claim If you -- if this is brought as a
class action, you don't get the statutory penalty. |

t hought that was the substance of her question.

Now, are you saying that also is nerely
procedural and -- and pre-enpted by Rule 237

MR NELSON: | think -- I think it's
procedural in the sense that it establishes -- if it
establishes a right, the right it establishes is
procedural and procedural rights don't override the --

JUSTI CE SOTOVAYOR: Counsel, you get $100 or
you don't get $100. How can you be any | ess substantive
than getting the $100 or not getting the $100?

MR. NELSON: \Whether you -- when — when
what determ nes whether you get it is the formof the

action that you have brought in a Federal court and
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whet her it has been brought aggregated with other --

JUSTI CE SOTOVAYOR:  Then under your view,
there is absolutely nothing, no law that the State could
pass that would not conflict with Rule 23 --

MR. NELSON: No.

JUSTI CE SOTOVAYOR: -- as it -- as wth
respect to class actions?

MR. NELSON: | nean, one thing that the
Court could do is that it could establish a cap that
applied with respect to --

JUSTI CE SOTOVAYOR:  You nean the State could
do.

MR. NELSON: |I'msorry, yes. | msspoke.
The State could certainly establish a cap that applied
whet her an action was brought as a class action or an
I ndi vi dual action. In other words, for any rel ated
series of transactions, the overall damages to which
this defendant can be subjected, whether in a
mul tiplicity of individual actions or in a class action
is X. That, | think, would clearly be substantive.

CHI EF JUSTI CE ROBERTS: Well, it has to

apply to individual actions as well?

MR NELSON. | think -- | think if -- if the
application of the -- of the statute depends on
whet her -- whether the action is brought as a Rule 23
13
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action in Federal court or not, to me that's -- that is
pl aci ng consequences on a procedural issue, and is not a
matter of substance.
But, again, | want to enphasize that this
statute is very different fromthat. This statute is a
statute that is not even [imted to rights of action
under New York State law. This is an action that --
JUSTI CE SCALIA: Have they applied it?
If I recall your brief correctly, you say that the New
York courts have applied it to causes of action arising
under other State laws. |Is that right?

MR, NELSON: | -- | actually haven't found

one that applies it to actions arising under other State

laws. | have -- | found actions that apply it to

actions arising under Federal law. And the principal one

JUSTI CE G NSBURG There is no New York
Court of Appeals decision to that effect?

MR. NELSON: That is correct. They are
rules -- there are decisions of the appellant division.
But, as you know this Court very shortly after deciding
Eri e enphasi zed, holdings of internediate State court of
appeal s are very persuasive data as to what State | aw
I'S.

JUSTICE G NSBURG It depends upon the
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per suasi veness of the reasoning of the court.

MR. NELSON: Yes. And in this case, the
statute on its face uses the term"right of an action
brought under a statute." There is no suggestion in
901(b) that it's limted to New York State statutes.
The term "statute" in the -- in the Cvil Practice Law
and Rules is not confined to New York State statutes.

Section 901 as a whole clearly is applicable
to -- to rights of action brought under any source of
law. And the New York State courts in the -- the nost
appli cabl e case, the Rudgayzer case, justified its
application of the statute to a Federal right of action
on the ground that this was nerely an -- a -- a rule
that governed | ocal forms of -- of proceeding.

JUSTI CE SCALIA: Can't a statute be both?
Can a statute both establish a substantive limtation
and al so establish a rule of procedure for New York
courts? Wiy can't a statute say, New York courts wl|
not entertain any action, including those arising under
foreign law, that are class actions seeking penalties?
And al so, no New York State cause of action which seeks
a penalty can be sued onin a -- in a collaborative
action? Couldn't you do both in the sane?

MR. NELSON. Well, a statute certainly

phrased that way could do both. The question is when
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the statute is not phrased that way, when it's phrased
sinply as a general procedural instruction as part of
t he general procedural --

JUSTI CE SCALIA: Well, you are begging the
guestion. |It's a general instruction. But can't --
can't the instruction be interpreted to be both?

MR. NELSON: Well, the -- the question
think is -- is what basis would there be for construing
it to be both? It -- it -- it's unitary in |anguage --

JUSTI CE G NSBURG  Because the statute may
put forth both a substantive policy and a procedura
policy. 1'll give you a concrete exanple.

New Yor k establishes a claimand says in the
statute: But this sort of claimhas to be brought
within 1 year. Then New York gets a simlar claim

under another State's law, and it says, even though we

applied our -- even though our statute applies to our
own |aw in a substantive way -- that is, it says you
have no action after a certain anmount of tinme — we

don't want our courts to be cluttered with clains from
out of State when we wouldn't entertain simlar clains
in our own State.

That is certainly the way statutes of
limtations have been interpreted by a nunber of States

as having both a procedural aspect and a substantive
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aspect .

MR, NELSON: Well, | -- | certainly agree
that statutes of |imtations are generally applied by
State courts to foreign causes of action. And that's
because, | think, for choice of |aw purposes, they are
considered and were traditionally considered to be
procedural matters. It's only with the advent of Erie
that they were characterized as substantive matters for
pur poses of -- of the application of -- of the
doctri ne.

JUSTICE G NSBURG  Well, that is not
al together true, because there was al ways recognition
that a so-called built-in statute of limtations was
substanti ve.

MR. NELSON. If -- if the right of action
itself is delimted, as opposed to a statute of
l[imtation which, you know, cuts off your ability to
sue but supposedly doesn't cut off the underlying
right, yes, | think that's right. But, again, that goes
to -- to the fact that, you know, it does nmake a
di fference whether a |l egislature chooses to establish a
rule as a general procedural matter or whether it makes

it integral to the -- to the definition of the right.

And as this Court said in the -- in the Byrd
case, that when |ooking at -- at State law -- and there
17
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the question was whether an issue was an issue for the
jury. But in determ ning whether it would be considered
to be substantive or procedural, the question is whether
it 1s so bound up with the definition of the rights and
obligations under State law that it will be deened to be
part of the substance of the |aw or whether it sinply
relates to a node of enforcing the right. And -- and --

JUSTICE G NSBURG. | thought Byrd turned on
the characteristics of a Federal court and that is the
judge/jury rel ationship.

MR. NELSON: Well, Byrd -- Byrd turns in
part on that, but it also turns on -- on the Court's
view that -- that that issue, whether a case -- an issue
is decided by -- by jury or judge, is -- is one that is
not substantive under the Erie doctrine. So -- so there
are two aspects, | think, to what the Court is doing in
Byrd. But one of them --

JUSTICE G NSBURG Well, it wouldn't matter
what the answer to that was, wth the Seventh Amendnent
| oom ng over that case.

MR, NELSON: Well, you know, the Court
didn't decide it as a Seventh Amendnent issue, and --
and because that particular question, | think, was --
was a question that arose out of a State | aw

adm ni strative schene, | think it's controversia
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whet her it -- whether the Seventh Amendnent woul d apply,
and the Court, | think, advisedly decided that as an
Erie case rather than as a Seventh Anendnent case.

| want to also --

JUSTI CE STEVENS: Can | ask you one brief
hypot heti cal ?

MR, NELSON: Sure.

JUSTI CE STEVENS:. Supposing this statute,

I nstead of being as broad as it is, said any statute

I nposi ng penal ti es agai nst insurance conmpani es may not
be brought as a class action, any clains brought under
that statute?

MR. NELSON: Justice Stevens, | think the
outcone there would nore clearly be the sanme, because,
again, it would not be -- it would not be part of the --
of the New York State |l aw definition of the right to
I nsurance - -

JUSTI CE STEVENS: | thought you said that if
it puts a ceiling on it, that would be -- that would be
substanti ve rather than procedural.

MR, NELSON:  Well, if -- if -- if the Court
put a ceiling on rights of action under its own |aw --

JUSTI CE STEVENS: Ri ght.

MR. NELSON: -- its own State |aws, that |

t hi nk becones a substantive natter. The statute that |
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think you' ve -- you've hypothesized here is one that is
based on the characteristics of the defendant regardl ess
of the source of |aw under which it's being sued.

JUSTI CE STEVENS: Well, you can nake it a
cl ai m brought under the insurance code, instead of
agai nst i nsurance conpani es.

MR. NELSON. Yes. Well, that then, | think,
beconmes very simlar to the -- the hypothetical statutes
that Justices G nsburg and Sot omayor were positing, and
| acknow edge that that is -- that that is a nmuch harder
guesti on.

But, again, | think, ultimately, if the —-
if the issue addressed by the statute is, shall clains
of individuals be aggregated and adjudi cated as part of
one unit, that is a substantive matter -- or a
procedural matter and is governed in the Federal courts
by a Federal procedural standard.

CHI EF JUSTI CE ROBERTS: What if the basis
for the restriction is the additional admnistrative
costs of a class action? |In other words, it doesn't
say you can't bring it, but it says any recovery shal
be reduced by 10 percent because cl ass actions cost nore
t han i ndividual actions?

MR. NELSON: Well, there -- that | think

woul d be a statute that is serving a manifestly
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procedural interest, and if the Federal courts have not
chosen in their rules to inpose an adm ni strative charge
on class actions, a State |law that purported to do so
woul d -- would not -- not have any application to
Federal procedure.

That -- that statute | think would be not
only foreclosed in its operation by the Rules Enabling
Act and Hanna v. Pluner, but would just be, on its face,
sonet hing that, even |eaving aside the Federal rules,
would fall on the procedural side of the line in just
classic Erie terns because the policies that it reflects
are mani festly procedural.

And | think, actually, the sane is true
here. A statute --

JUSTICE GNSBURG Howis it different from
security for costs? | nean, that's what | started wth.
That's -- there's nothing in the Federal rul es that
say security for costs.

MR. NELSON. Well, the -- the -- as |
understand the Court's reasoning in Cohen, the security
was -- was not just for the cost of the action, but for
the plaintiff’s liability to the corporation that was
created under State law in the case of an unsuccessf ul
derivative action.

And that liability was what the Court | ooked
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at in Cohen as -- as making -- making the fundanental

I ssue substantive, and the bond was sort of the -- you
know, the tail on the dog, in the sense that the Court
characterized it as substantive, having first
characterized the damages renedy as substantive because
wi t hout the bond, according to the nmgjority, the renedy
woul d be neani ngl ess.

| -- you know, the proposition was certainly
debat abl e -- even Justice --

JUSTICE G NSBURG Wt hout the bond, the
remedy would be -- | don't -- this is a plaintiff
that had to put up security for costs.

MR. NELSON: Right, and -- but -- but the
remedy |"'mreferring to is the defendant's right to
recover damages fromthe plaintiff under State lawif a
derivative action was unsuccessful. And it was securing
that renmedy that the -- that the Court saw the bond to
be critical to, which was not only why it -- it treated
It as substantive, but also granted an interlocutory
appeal because, if -- if the bond wasn't there, the
right to recover fromthis plaintiff would be -- would
be neani ngl ess.

That was -- that was, as | understand it,
the Court's reasoning.

If the -- if the Court has no further
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questions, | would like to reserve the remai nder of ny
time, please.
CHI EF JUSTI CE ROBERTS: Thank you, counsel .
M. Landau.
ORAL ARGUMENT OF CHRI STOPHER LANDAU
ON BEHALF OF THE RESPONDENT
MR. LANDAU. M. Chief Justice, and may it
pl ease the Court:
As some of Justice G nsburg's initia
guestions point out, this case falls within the
heartl and of Erie because allowing plaintiffs to recover
State |l aw penalties in Federal court that they can't
recover in State court on a State |aw cause of action
woul d powerfully distort ex ante forum choices, which is
preci sely what the Erie doctrine seeks to avoid.
JUSTI CE SOTOVAYOR: But isn't Rule 23 a
judgnent by Congress that class actions that neet the
criteria of Rule 23 are fair and efficient, correct?
That's Congress's judgnent?
MR, LANDAU. No, Your Honor.
JUSTI CE SOTOVAYOR: Under your theory, any
State could pass a | aw that says no cause of action
under State |aw can be brought as a class action ever.
That woul d be your theory because it's substantive, if

it's an Erie choice.
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MR. LANDAU. Two points, Your Honor. First,
of course, Rule 23 is not enacted by Congress. That's
one of the inportant points here, that it comes out of
this Court.

It's del egated authority under the Rul es
Enabling Act to set forth these rules, so there is
always a limtation on what a rule of procedure can do.

That's why there is an advisory conmttee that sets it.

It's not a statute, and there are -- there are
restrictions on -- on the rules that don't apply to
Congr ess.

But going to the substance of your question,
Your Honor, Rule 23 governs the criteria for when --
when you can have a class, but it doesn't address the
underlying question, which is: Can you have a class in
the first place?

Is there -- the legislature that creates the
cause of action can say, this is categorically
ineligible for class certification.

JUSTI CE SOTOVAYOR:  You haven't quite
answered ny question.

MR, LANDAU: |'m sorry.

JUSTI CE SOTOVAYOR:  Your State can conme in
and say, no State cause of action will ever be subject

to class treatnment. And you would say there is no
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conflict between that and Rule 23?

MR. LANDAU. Well, Your Honor, if the State
Is tal king about its own State | aw causes of action, the
State is the master. The State creates these causes of
action in the first place. |If a State, |ike New York
did here, says certain causes of action —-

JUSTI CE SOTOVAYOR: No. No State cause of
action can be brought as a class. You're saying there
is no conflict wwth Rule 23's judgnent about efficiency
of Federal court litigation?

MR. LANDAU. Well, Your Honor, it could be,
iIf a State said that no State cause of action could be
brought as a class action, that that -- you have to | ook
at what the State was doing in making that rule.

If the State --

JUSTI CE SOTOVAYOR: Just what it's doing
here. There are sone things -- we nmake a policy choice,
the State, that, contrary to Rule 23, that there are
some causes of action that are not fairly and
efficiently brought as a cl ass.

That's what the State has said as a policy
choi ce, correct?

MR. LANDAU. Well, Your Honor, no, because
the policy choice here is a substantive policy choice to

limt penalties frombeing distorted in a class action
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case.

JUSTI CE SOTOVAYOR: It's a policy choice.

MR. LANDAU. Well, if the -- if the State,
Your Honor, makes a policy choice, it is a substantive
policy choice, as | believe -- your hypothetical, at
sone points, was tal king about what sounded |ike a
substanti ve policy choice.

If it nakes a procedural policy choice, as,
in a sense, Mssissippi has done and Virginia, by sinply
not having class actions at all -- they don't have that
-- well, then that doesn't raise an issue under the
Rul es of Decision Act because it's not --

JUSTI CE SOTOVAYOR: So you have answered ny
guestion. Under your view, a State could say, no class
actions.

MR LANDAU. A State --

JUSTI CE SOTOVAYOR: And -- and a Federa
court, sitting in diversity, could never aggregate those
clainms, those State |aw cl ains?

MR. LANDAU. For State |law clains, yes. |If
It makes a substantive decision that we want -- a State
coul d abolish that cause of action altogether, Your
Honor. And | think the concern that Your Honor is
expressing i s sonehow that Federal courts could be

flooded with State | aw causes of action. Well, that
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won't happen because they would still have to neet
Federal jurisdictional norns to get into Federal court.

So you won't get small State |aw cl ai ns.
You would still have to neet the requirenments for

Federal jurisdiction.

CHI EF JUSTI CE ROBERTS: Counsel, do I — do
| understand your response to turn on -- let's say the
State, for exanple, Iimts class actions because it

doesn't want vast exposure under the penalty provisions
that you could get in a class action. It only wants to
pay when they can be brought on an individual basis.
But they may also |imt class actions by saying, as
Justice Sotomayor suggested, that they are not fair and
efficient. Do you get one result in the fornmer case and
a different result in the latter?

MR. LANDAU. Well, the Erie -- you coul d,
Your Honor. The answer -- the short answer is "yes",
because the Erie cases have | ooked to the purpose.

| think Justice --

CH EF JUSTI CE ROBERTS: How do you -- how do
you tell?

MR. LANDAU. Well, Your Honor, it's not
al ways easy.

Erie cases, for that reason, are not

always -- result in easy line-drawing. Certainly, in
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maki ng the Erie choice, this Court has | ooked to the
State's purpose.

Here, in this case, it happens to be --

CHI EF JUSTI CE ROBERTS: | suppose it's
pertinent, then, whether they do it, as | think you
were -- was discussed earlier, on an across-the-board
basis or on an individual basis?

MR. LANDAU. | think that's sonething that
one could |l ook at, as part of determ ning how -- what is
the design and operation in State court.

And on that point, I'll say the other side
does try to make it seemlike it is absolutely
di spositive that this is being applied nore broadly than
New York State | aw causes of action

There is two responses. First, they really
haven't proven that. The only case they have that
actually has applied it to anything other than a New
York cause of action is the Rudgayzer case under the
Tel ephone Consuner Protection Act, which is a very
uni que Federal statute that specifically incorporates
State law. It looks to State law. And the Rudgayzer
court didn't come in and say, this is broadly applicable
to a Federal cause of action. It relied on that very
| anguage.

JUSTI CE SOTOVAYOR: Counsel, how can you say
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that? The case itself says: W read the | anguage of
the statute; Congress didn't say this was to be a class
action; we are not permtting it. | understand the
difference, and it could have argued or anal yzed the
case the way you said, but the appellate division there
did exactly what your adversary said it did.

MR. LANDAU. W are -- we disagree — |
nmean, what the court did in Rudgayzer -- they did not
say, this applies broadly to all New York -- to al
Federal causes of action. It |ooked at the TCPA and
said the TCPA is a special statute that refers to the
| aw of the State. It's an unusual statute. So again, |
think the Rudgayzer case, if you |look at the analysis,
It supports us.

But even nore broadly, Your Honor, | think
the key point is what they are trying to get at sonehow
by -- by saying that this applies broadly is to say that
New York woul d treat this as procedural. And they are
-- they are asking this Court essentially to specul ate
on that. But there is no need to specul ate because the
New York Court of Appeals 2 years ago addressed this
statute in quite sone detail in the Sperry case, and the
New York Court of Appeals actually went through why the
statute was adopted, why 901(b) was adopted. And the

New York Court of Appeals specifically said it was a
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response. The word -- it said, you know, when -- when
New Yor k noderni zed its class action statute regine in
1975, there was concern expressed anong a | ot of people
that applying penalties on a class-w de basis, statutory
penal ti es and m ni num neasures of recovery unrelated to
any actual damages, would be distorted and there would
be overdeterrence and overkill in the class action

cont ext .

JUSTI CE BREYER  Suppose the reason --
suppose the reason that they did that -- suppose they
are very honest about their reasons, and they say, we
think class actions are very often a very good thing,
because a | ot of people who are hurt can get sone
recovery and it acts as a deterrent. But there is sone
bad thi ngs about them And one of the bad things is,
sonebody files a lawsuit, and before you know it, the
litigation expenses are so high that the conpany feels
It has to settle. Now, in our viewthat latter factor
predom nates. And that neans that these procedures,
class actions, wll sometinmes -- too often -- lead to
the unjust, inefficient settlenent of disputes. And
that's why we are doing it.

MR. LANDAU. | think that's exactly what
they did here, Your Honor.

JUSTICE BREYER Al right, if that's
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exactly what we did, why isn't that second-guessing the
judgnment of the rule that they are saying it

is efficient -- an inefficient procedure. It is
inefficient in terns of the object of -- of the Federa
rul es and what the class wanted. W want efficient

met hods of achieving justice.

MR. LANDAU. [I'msorry, to the extent -- the
hypot heti cal | thought you were saying, they were
recogni zing that it would be overdeterrence --

JUSTI CE BREYER: Overdeterrence because they
feel that the class action procedure is one that |eads
to forcing conpanies to settle, and to that extent the
cl ass action procedure does not lead to the efficient
determ nation of disputes but to the inefficient and

unjust determnation. That's their honest reason.

MR. LANDAU. Right, Your Honor. | think
what -- what | hear them saying in your hypothetical is
not really the operation of judicial process. It

doesn't go to the criteria.

JUSTICE BREYER. No, it does. It says
it’s the judicial process that does it.

MR, LANDAU. Well, | think --

JUSTICE BREYER: It's the judicial process
and its expanse --

MR. LANDAU:. | think --
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JUSTI CE BREYER: -- that forces the
settlenents that create unjust results.

MR. LANDAU. Right, but | think there they
are looking at the unjust results. As | hear your
hypot heti cal, you're saying —-

JUSTI CE BREYER: That may be, and suppose
they said, you know, a 30-day period for appeal creates
unjust results in our opinion, and therefore we think it
Is nore efficient to have a 90-day appeal period. That
woul dn't last for 2 seconds, wouldn't it?

MR. LANDAU:. No, because then you would --

JUSTICE BREYER So howis this different?

MR, LANDAU. Because then you woul d have
a clear Hanna problem Your Honor. | think -- let's go
back to the threshold question. They try to get around
what is a clear forumdistortion, a clear Erie problem
by saying you don't even get to Erie because you have a
threshol d Hanna i ssue, which is Rule 23 answers this
guesti on.

| didn't hear any real analysis fromthe
other side of what is it in Rule 23 that actually says
that you nust be able to certify a class in every single
cause of action that cones before you, even if the very
| egi sl ature that created the cause of action says you

may not have a cl ass?
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In fact, | think the Chief Justice earlier
asked how this case differs fromthe statutes in
appendices A and B. And | think I really didn't really
hear a very clear answer. The statutes in Appendix A
are all statutes where States and the Federal Governnent
have put caps on the recovery in class actions. That
shows that you can have a substantive cap on what is a

procedural device.

JUSTI CE STEVENS: Yes, well, let ne be -- |
just say I want -- | want to be sure | understood your
answer to Justice Sotomayor. |Is it your position that,

iIf we follow your viewin this case, it would al so be
true that -- if New York had passed a statute saying no
cause of action based on New York | aw nmay be mai nt ai ned
as a class action?

MR. LANDAU. Yes, Your Honor. |If New York
did that -- | guess ny answer is -- you really would
have to | ook behind that. |If it sinply said -- if
M ssissippi and Virginia codified their current
nonexi stence of -- nonauthorization of class actions
under State law and affirmatively said that there may
not be a class action --

JUSTI CE STEVENS: And that would -- that
woul d apply not only to statutory causes of action but

causes of action based on New York comon | aw.
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MR. LANDAU. Right. Under -- under New York
law. If they were making decisions, they having created
t hese causes of action under their own State's law, if
they think it would be overdeterrent to have these kinds
of actions brought on a cl ass-w de basis and they were
really enacting this for purposes of Iimting the
renmedi es that were available for these causes of action
that they created, | -- there would be a strong argunent
that that should apply under --

CH EF JUSTI CE ROBERTS: But | guess --

MR. LANDAU. -- under Erie.

CH EF JUSTI CE ROBERTS: But -- but
woul dn't Justice Stevens's hypothetical suggest that
they were | ess concerned about the inpact of -- of the
cl ass action procedure than they were about its
procedural efficiency? In other words, | understand
your position if you're saying, |ook, we've only got $20
mllion in this fund to pay plaintiffs and we think it's
better to go on an individual basis, because if it's a
cl ass action, you know, it would be over in one shot or
what ever - -

MR. LANDAU:. Right.

CH EF JUSTI CE ROBERTS: -- but it's not
appropriate to say, we don't like the class action

procedure as a general matter.
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MR LANDAU:. Right.

CHI EF JUSTI CE ROBERTS: And in Justice
Stevens's hypothetical, it applied across the board,
whi ch woul d cause ne, anyway, to think it was the
latter.

MR. LANDAU. | would agree with Your Honor.
If you have an unadorned prohibition on class actions in
the State -- froma State, | think the nost natural
understanding of that is that was their determ nation of
how t he procedures in their courts are going to work.

JUSTI CE SCALIA: It has to be one or the
ot her, though. You -- you -- is it your position that
if this is substantive, as you contend, it cannot be
procedural ? So New York State could not apply this --
this rule to out-of-State causes of action, and if it
did, you -- you ought to have lost this case.

MR. LANDAU. No, Your Honor -- again, |
think they can blend. | think in Gasperini this Court
poi nted out that the -- the hei ghtened standard of
judicial review of danages awards had a manifestly -- it

was a procedural conmmand with a manifestly substantive

purpose. | think this case is not really dissimlar.
Instead -- the cases in Appendix A say that in a
class -- excuse ne, the statutes say in a class action

you may not recover nore than X. The only difference
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here is it says, if you are seeking to recover nore than
X, you may not have a class action.

And with respect to the statutes in Appendi X
B, those say there may not be a class action for
particul ar causes of action. | don't --

JUSTI CE G NSBURG. New York doesn't have --
as the -- the question that Justice Sotomayor asked and
that Justice Stevens asked -- doesn't have any
anti-class action as a procedural policy. It has picked
out a particular kind of action, one for a penalty, one
where there’s -- what is it -- mninumrecovery, and
said that category, we have -- we're not anti-class
action in general, but these penalties that we created,
we don't want those brought as class actions.

MR. LANDAU. Precisely, Your Honor. And I
think that underscores is why this is substantive or the
fact that this reflects a substantive policy decision.

It is not about the efficiency or operation of the

cl ass action process itself, the judicial process. This
I's a substantive decision to calibrate the renedy that
New York has afforded under its own |aw, and a deci sion
t hat when you have penalties that New York has deci ded
-- and the Sperry case is very explicit on this -- that
New York nmade a decision that the -- the appropriate

| evel of enforcenment for those was the |level in an
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i ndi vi dual action, and that when you got -- when you
tried to make it into a class, that that woul d be
over enforcenment of those. And --

JUSTICE G NSBURG One -- one question that
was raised by the other side is, well, if you' re saying
this kind of restriction -- restriction on class action
-- applies in a diversity case, why not a State that
says we | ove class actions and we want class actions to
be -- not to be henmmed in by all of the Rule 23
requi renment s?

MR. LANDAU. Then, Your Honor, you would
have a Hanna issue because Rule 23 does set forth the
criteria for a Federal court to certify a cl ass.

State | aw cannot change or water down those
criteria or direct that you get to the goal line of a
certified class by sonme nechani smother than the Rule 23
criteria.

Qur position, Your Honor, our point is that
you don't get to the Rule 23 criteria if the State | aw
or the substantive |law that creates the cause of action
sends you of f the highway before you get into the | and
of the criteria.

If it just says, this is categorically
unavai l able as a class, as many States have, in fact,

done in the statutes in Appendix B -- they have cone up
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wi th novel causes of action sonetines, abusive e-nail
cause of action.

And they said, well, we do not want a cl ass
action to be brought for this kind of claim That is a
deci sion that reflects a substantive choice by the
| egi slature that it would be overdeterrence and

overenforcenent to have this brought on a class-w de

basi s.

CH EF JUSTI CE ROBERTS: Well, it -- it only
reflects a substantive choice -- if it is a substantive
choice. |If they say, we are not going to allow cl ass

actions because we think, procedurally, they are a bad

i dea because we think | awers get too nmuch recovery when
they recover -- in other words, it -- your -- your
posi ti on depends upon a characterization of the ban, and
the restriction on class actions is either substantive
or procedural.

MR. LANDAU. Well, Your Honor, | think what
you can -- you can assunme that, if they are not changi ng
their criteria and not changing the rul es governing al
cl ass actions, but singling out particular causes of
action or particular penalties, that it's done for a
substanti ve reason

Here, in New York, we actually know that's

true because the Sperry court says that. And one,
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think, inportant point in 901(b) is the initial clause,
the “unl ess” clause, that we have been focusing a | ot on
the last clause that says it nmay not be brought as a --
as a class action, if it's seeking a statutory penalty.

But it says, "unless a statute creating or
I nposing a penalty or m ninum neasure of recovery
specifically authorizes the recovery thereof in a class
action."

That's showi ng, that even though this is
| ocated in the CPLR, that it's really part and parcel of
their statutory regine. |It's saying, this is our
statutory default rule.

To be sure, a New York statute can override
that, but the idea that this is sonmehow sinply
procedural because it's in the CPLRis really belied by
that | anguage that -- that really shows that -- and,
frankly, | think it also belies the fact that this
applies to causes of action outside of New York because
the “unl ess” clause really can only be understood as
setting a default baseline for the New York |egislature
in enacting a statute, that they nmay want to
specifically authorize class actions for penalties.

So, again, | think --

JUSTI CE STEVENS: Let ne just be sure | am

not |lost on one point. Does this just apply to
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statutory cause of action created by New York law? O
does it apply to a statutory cause of action created by
New Mexi co | aw?

MR. LANDAU. New York |aw, Your Honor
There's nothing --

JUSTI CE STEVENS: The | anguage doesn't |imt
It that way, does it?

MR, LANDAU:. You are right, Your Honor, but,
agai n, you read | anguage agai nst certain background
assunptions and norns that States when they're --

JUSTI CE STEVENS: Well, let ne ask you this
guestion: Supposing it did apply to statutory cause of
actions created by New Mexico | aw?

MR. LANDAU. You know, and the truth is,
Your Honor, | think it still wouldn't matter at the end
of the day. | think, in Gasperini, the law -- the
provi sion of the CPLR in Gasperini provided for
hei ght ened revi ew.

There was no indication that that applied
only to New York causes of action. Again, it nay be one
clue, but it's not dispositive.

JUSTICE STEVENS: But it seens to ne that
your position basically is that New York can deci de what
ki nds of cases shall be brought as class actions,

peri od.

40

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official
MR. LANDAU. Well, Your Honor, if New York
deci des, for substantive reasons -- and we are talking

about New York causes of action --

JUSTI CE STEVENS: Well, whatever the

reason --
MR. LANDAU. Okay.
JUSTI CE STEVENS: -- for sonme good reason.
MR, LANDAU. Right. Well -- well,

New York -- yes, that New York can nmake a deci sion

that it doesn't want certain New York causes of action
to be brought as class actions, and the Federal courts

CHI EF JUSTI CE ROBERTS: But the question is
New Mexi co causes of action. Can they decide that they
don't want actions fromoutside of the State to be
brought as class actions?

MR. LANDAU:. Well, Your Honor, | think that
woul d rai se sone interesting questions about New York's
power to --

CH EF JUSTI CE ROBERTS: What it would do, it
seens to nme, is make it clear that was not a
substanti ve decision, but, instead, a procedura
deci si on.

MR. LANDAU. Correct, Your Honor. That's

right. And, again -- and, again --
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JUSTICE G NSBURG. But it could be -- it
could be, as I -- the exanple of the statute of
limtations. W create a claim It has a certain life.
It's dead after that tinme. That's New York | aw.

A sister State may say, we create the sane
claim but we think it has a longer life. New York
woul d say, that's fine. Bring that claimin your own
State. Don't clutter up our courts with out-of-State
claims when we woul d not hear the identical claimunder
our own | aw.

There are policies that do operate as
procedural limtations and have a substantive thrust.

MR. LANDAU. Absol utely.

JUSTI CE G NSBURG. New York m ght well say,
| ook, we don't hear in New York penalty cases, and so we
are not going to entertain the sister State claimfor
any -- when we wouldn't entertain our owmn. We are not
frustrating the sister State. They could bring the
class action there, but not in -- not in our courts.

MR. LANDAU. And | think the point -- |
agree 100 percent. | think the point that you are --
that poi nt underscores, Your Honor, is that, ultimtely,
the Erie issue is a Federal issue.

You can | ook to New York to try to

understand the design and operation of the State rule at
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i ssue, but, ultimtely, you are being asked, as a
Federal court, to set the appropriate relationship
between the State court system and the Federal court
system

And, again, the lesson of Erie is you don't
want to create incentives that will bring people like a
magnet to Federal court and distort these ex ante
foreign choices of litigants for State | aw cl ai ns.

JUSTICE G NSBURG Well, they -- they bring
up the Cass Action Fairness Act, which allows a
plaintiff -- they allow a defendant to renove a
class action froma State court to a Federal court, but
they also allow a plaintiff to initiate an action in the
Federal court.

MR. LANDAU. That's correct, Your Honor, but
the C ass Action Fairness Act, on its face -- and the
| egi sl ative history actually nakes this point explicit
-- it had no intention to change the operation of the
Erie doctrine in class actions.

And so there is nothing in the Cass Action
Fai rness Act that changes the scope of Rule 23. Again,
Rul e 23 just doesn't address this antecedent issue. It
assunes, but does not require, that you have a cause of
action that is anenable to class certification in the

first place.
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And if you were to construe Rule 23
ot herwi se, as overriding this kind of statute -- all the
statutes in Appendix B, that would be a truly remarkably
substantive interpretation that this Court has al ways
stressed, that it nmust, in construing the rules, be
careful not to tread into that territory and has
construed the rules with an eye towards the limtations
of the Rul es Enabling Act.

The ot her side -- Shady G ove would wal k you
right into an extrenely problematic situation fromthe
poi nt of view of the Rules Enabling Act, as well as
creating these -- these incentives that really go
agai nst the heart of the Erie doctrine that would turn a
$500 case into a $5 mllion case.

And one interesting point, | think, is that
all these statutes that are listed in our Appendix B
that imt class certification for particul ar causes of
action -- under their theory that Rule 23 requires that
everyt hing be anenable to class certification, those
woul d all be out the w ndow.

| don't think counsel really wanted to admt
that this norning, but the logic of their theory that —-
Is that Rule 23 governs this case and Rule 23 requires
that every cause of action that conmes before it be

eligible for class certification.
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That woul d knock out each and every one of
the statutes in Appendix B. They don't live up to -- in
their reply brief, at footnote 10, on page 15, they try
to distinguish those statutes by saying, ah, well, the
limtation on class actions in those statutes is in the
substanti ve cause of action.

I[t's not in-- it's not sonewhere else in
the code, but that doesn't -- that doesn't save their
argunment under Rule 23. They really can't square that
with their -- their core position that Rule 23 itself
answers the question presented in this case.

And, again, what we would ask the Court is
just to -- is to recognize that Rule 23 occupies the
ground it occupies, but it doesn't go -- it occupies the
ground of the criteria, which go to the efficiency and
fairness of the process.

But where a State has nmade an ant ecedent
decision that -- that a particul ar cause of action or
a particular renmedy is categorically unavail able -- or
ineligible for class certification, that's a decision
that Federal courts should respect under the Erie
doctri ne.

If there are no further questions, | see ny
tinme is about to expire.

CH EF JUSTI CE ROBERTS: Thank you, M.
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Landau.

MR. LANDAU. Thank you, Chief Justice.

CH EF JUSTI CE ROBERTS: M. Nelson, you have
4 m nutes remaining.

REBUTTAL ARGUMENT OF SCOTT L. NELSON
ON BEHALF OF THE PETI TI ONER

MR, NELSON. Thank you.

| would Iike to begin with the point that ny
friend made about the "unless" clause in 901(b) and that
that sonehow indicated that it applied only to New York
State statutes. |In fact, the New York courts have
applied that "unless" clause to Federal statutes,
hol ding in one case that the Truth in Lendi ng Act
satisfied the "unl ess" clause because it authorized a
class action, and in another that the Tel ephone Consuner
Protection Act did not because it didn't authorize a
cl ass action.

So it actually is, | think, quite clear from
the | anguage of the statute and fromthe Court's
application --

JUSTI CE G NSBURG. There -- when you are
dealing with a Federal statute, there’s a -- there’'s a
factor that doesn't cone up when you are dealing wth
sister States, and that is the Supremacy C ause.

If Congress has made a judgnent -- let's say
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1983 -- | don't think the State that says, for our
conparable clains, we don't allow class action could --
could apply that --

MR. NELSON: | think that's right. If
Congress had provided that a class action was authori zed
In any court under a statute, New York couldn't prevent
it.

But ny point here is that the "unl ess”
clause is sinply consistent wwth the rest of the
statute, which nmakes clear that it applies to statutes
from any source.

And that neans that far frombeing in the
heartl and of Erie, this is far outside the heartland of
Erie. It's a case where the State court for procedura
-- or the State's legislature, for procedural reasons, a
bal anci ng of the fairness and efficiency, the — of
cl ass actions and those things that nust -- that are
requi site to the just, speedy, and efficient --

JUSTICE GNSBURG | can't see how that's so
when they Iimt just a particular remedy or penalty. |If
they were saying, well, across the board we don't want
class actions, | could follow your argunment nmuch better.
But when New York singles out penalties, it seens to be
tal ki ng not about the efficiency and fairness of

proceedi ngs, but that it doesn't want penalty clains to
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be magni fi ed.

MR, NELSON: Well, but that's an aspect of
-- of the fairness and efficiency of proceedings.
Renmenber, of course, these are not clains for which the
plaintiffs can't recover in State court. They are
sinply clains that they have to proceed individually in
State court to pursue.

And the further point | would nmake is that
the judgnent that the -- that the New York | egislature
makes, that statutory penalties under any set of
statutes are not appropriate for class treatnent, is
really contrary to the decision that the rules drafters
of Rule 23 have nade, which actually specifies the
ci rcunst ances under which cl asses can be certified
exactly by reference to the type of relief sought.

So it's a case where the rule and the State
statute really do cover the sane ground, to use the
approach this Court took in the Burlington case, where
It said that a State statute would not be given
ef fect when the Federal rule occupies the territory.
And that's --

JUSTICE G NSBURG But it didn't say that
about Rule 59, and it didn't say that about Rule 41(b).

MR. NELSON: And -- and Rul e 59 doesn't

occupy the territory of the standard to be applied, and
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Rul e 41(b) as construed in Sentek just does not address
precl usive effect.

And finally, again, on the issue of ex ante
forum choi ce, Congress, in the Cass Action Fairness
Act, provided jurisdiction so that Federal procedura
rules would apply. If, as ny friend argues, whether or
not a case can proceed as a class action is a matter of
substantive right, that principle can't be cabined to
cases where the substantive -- or where the State
standard precludes class actions.

If a class action, yes or no, is a natter of
substantive right, that applies equally to State
standards that -- that would pronote class actions, and
therefore, even though as -- as ny friend says, it would
be a Hanna issue, there would be an abridgenent of a
substantive right. So -- | see that ny tinme is --

CHI EF JUSTI CE ROBERTS: You can finish your
t hought, if you Ilike.

MR. NELSON: Well, the thought is that
that's an indication that anenability to class actions
shoul d be treated both for plaintiffs and for defendants
as a matter of procedural right governed by the Federa
rules. Thank you.

CH EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.
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(Wher eupon, at 11:55 a.m,

above-entitled matter was submtted.)
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