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JUNE 27, 2022
Dismissal Under Rule 46

No. 21-747. POWER HOME SOLAR, LLC v. RICKENBAUGH
ET AL. Gen. Ct. Justice, Super. Ct. Div., Mecklenburg County,
N. C. Certiorari dismissed under this Court’s Rule 46.

Certiorari Granted—Vacated and Remanded

No. 20-1000. DOMINGUEZ v. UNITED STATES. C. A. 9th Cir.
Reported below: 954 F. 3d 1251;

No. 21-102. 'WALKER »v. UNITED STATES. C. A. 3d Cir. Re-
ported below: 990 F. 3d 316;

No. 21-386. BARNABY ET AL. v. UNITED STATES. C. A. 2d
Cir. Reported below: 849 Fed. Appx. 19; and

No. 21-447. Nix ». UNITED STATES. C. A. 2d Cir. Reported
below: 995 F. 3d 32. Certiorari granted, judgments vacated, and
cases remanded for further consideration in light of United States
v. Taylor, 596 U. S. 845 (2022).

No. 20-7497. REID v. UNITED STATES. C. A. 9th Cir,;

No. 20-7610. HERNANDEZ v. UNITED STATES. C. A. 9th Cir.
Reported below: 831 Fed. Appx. 300;

No. 20-8372. HOWARD v. UNITED STATES. C. A. 11th Cir,;

No. 21-5065. TAYLOR v. UNITED STATES. C. A. 5th Cir. Re-
ported below: 844 Fed. Appx. 705;

No. 21-5097. BRITO v. UNITED STATES. C. A. 11th Cir.;

No. 21-5112. STARKS v. UNITED STATES. C. A. 11th Cir,;

No. 21-5326. HoLIDAY ». UNITED STATES. C. A. 9th Cir. Re-
ported below: 998 F. 3d 888;

No. 21-5332. HIDALGO ». UNITED STATES. C. A. 2d Cir.
Reported below: 847 Fed. Appx. 96;

No. 21-5586. SIMMONS v. UNITED STATES. C. A. 2d Cir. Re-
ported below: 858 Fed. Appx. 434;

No. 21-5650. SAMSON ». UNITED STATES. C. A. 11th Cir.
Reported below: 851 Fed. Appx. 950;

No. 21-6176. COLLYMORE ». UNITED STATES. C. A. 2d Cir.
Reported below: 856 Fed. Appx. 345;

No. 21-6278. COOPER v. UNITED STATES. C. A. 11th Cir,;

No. 21-6389. ELDRIDGE v. UNITED STATES. C. A. 2d Cir.
Reported below: 2 F. 4th 27;

No. 21-6490. McCoy ». UNITED STATES. C. A. 2d Cir. Re-
ported below: 995 F. 3d 32;
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No. 21-6605. JACKSON v. UNITED STATES. C. A. 2d Cir. Re-
ported below: 854 Fed. Appx. 403; and

No. 21-7088. WAITE ». UNITED STATES. C. A. 2d Cir. Re-
ported below: 12 F. 4th 204. Motions of petitioners for leave to
proceed in forma pauperis granted. Certiorari granted, judg-
ments vacated, and cases remanded for further consideration in
light of United States v. Taylor, 596 U. S. 845 (2022).

No. 21-268. COVERALL NORTH AMERICA, INC. v. Rivas. C. A.
9th Cir. Reported below: 842 Fed. Appx. 55;

No. 21-453. UBER TECHNOLOGIES, INC., ET AL. v. GREGG. Ct.
App. Cal, 2d App. Dist., Div. 4;

No. 21-526. UBER TECHNOLOGIES, INC. v. RoSALES. Ct. App.
Cal., 2d App. Dist., Div. 8. Reported below: 63 Cal. App. 5th 937,
278 Cal. Rptr. 3d 285;

No. 21-742. LyFT, INC. v. SEIFU. Ct. App. Cal., 2d App. Dist.,
Div. 4;

No. 21-1079. SHIPT, INC. ». GREEN. Ct. App. Cal., 2d App.
Dist., Div. 1; and

No. 21-1121. HANDY TECHNOLOGIES, INC. v. POTE. Ct. App.
Cal., 2d App. Dist. Certiorari granted, judgments vacated, and
cases remanded for further consideration in light of Viking River
Cruases, Inc. v. Moriana, 596 U. S. 639 (2022).

No. 21-539. BIRHANU v. GARLAND, ATTORNEY GENERAL.
C. A. 10th Cir. Certiorari granted, judgment vacated, and case
remanded for further consideration in light of Matter of B-Z-R-,
28 1. & N. Dec. 563 (Atty. Gen. 2022). Reported below: 990
F. 3d 1242,

No. 21-825. SHON v. RApu. C. A. 9th Cir. Certiorari
granted, judgment vacated, and case remanded for further consid-
eration in light of Golan v. Saada, 596 U. S. 666 (2022). Reported
below: 11 F. 4th 1080.

No. 21-1354. BAST AMRON LLP v. UNITED STATES TRUSTEE
REGgIoN 21. C. A. 11th Cir. Certiorari granted, judgment va-
cated, and case remanded for further consideration in light of Siegel
v. Fitzgerald, 596 U. S. 464 (2022). Reported below: 22 F. 4th 1291.

Certiorarit Dismissed

No. 21-7712. SHEPPARD ». CoLLUM ET AL. C. A. 5th Cir.
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court’s Rule 39.8.
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No. 21-7816. RAGIN ». FISHER, JUDGE, CIRCUIT COURT OF
VIRGINIA, CITY OF NEWPORT NEWwWS. Sup. Ct. Va. Motion of
petitioner for leave to proceed in forma pauperis denied, and
certiorari dismissed. See this Court’s Rule 39.8.

No. 21-7968. BRrROWN v. NEW YORK ET AL. C. A. 2d Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied,
and certiorari dismissed. See this Court’s Rule 39.8. JUSTICE
SOTOMAYOR took no part in the consideration or decision of this
motion and this petition.

Miscellaneous Orders

No. 21M130. CEASAR v. UNITED STATES; and

No. 21M133. Dicks ». Dicks. Motions for leave to file peti-
tions for writs of certiorari under seal with redacted copies for
the public record granted.

No. 21M131. Hortt v. CITY OF WARREN, MICHIGAN; and

No. 21M132. HoTtI v. CITY OF WARREN, MICHIGAN. Motions
of respondents for leave to file petitions for writs of certiorari
with supplemental appendixes under seal with redacted copies for
the public record granted.

No. 21M134. SMITH v. MURPHY ET AL.;

No. 21M135. CRAWFORD ET AL. v. SOUTH CAROLINA ET AL,

No. 21M136. MCKINNON 2. SOUTH CAROLINA ET AL.; and

No. 21M137. BROWN 2. SOUTH CAROLINA ET AL. Motions to
direct the Clerk to file petitions for writs of certiorari out of
time denied.

No. 20-1009. SHINN, DIRECTOR, ARIZONA DEPARTMENT OF
CORRECTIONS, REHABILITATION AND REENTRY v. MARTINEZ
RAMIREZ; and SHINN, DIRECTOR, ARIZONA DEPARTMENT OF COR-
RECTIONS, REHABILITATION AND REENTRY, ET AL. v. JONES, 596
U.S. 366. Motion of respondents to modify the opinion issued on
May 23, 2022, denied.

No. 20-6345. DECARLO v». UNITED STATES. C. A. 6th Cir.
Motion of petitioner for reconsideration of order denying leave to
proceed in forma pauperis [692 U. S. 1165] denied.

No. 21-8008. IN RE GRAHAM. Petition for writ of habeas cor-
pus denied.

No. 21-1485. IN RE VEY; and
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No. 21-7680. IN RE ROMERO. Petitions for writs of manda-
mus denied.

No. 21-7790. IN RE RUSSOMANNO. Petition for writ of manda-
mus and/or prohibition denied.

Certiorarit Granted

No. 21-1270. MOAC MALL HoLDINGS LLC ». TRANSFORM
Horbco LLC ET AL. C. A. 2d Cir. Certiorari granted.

Certiorari Denied

No. 20-1425. C. H. ROBINSON WORLDWIDE, INC. v. MILLER.
C. A. 9th Cir. Certiorari denied. Reported below: 976 F. 3d
1016.

No. 21-381. WEISS ET AL. v. NATIONAL WESTMINSTER BANK,
PLC. C. A. 2d Cir. Certiorari denied. Reported below: 993
F. 3d 144.

No. 21-382. STRAUSS ET AL. v. CREDIT LYONNAIS, S. A. C. A.
2d Cir. Certiorari denied. Reported below: 842 Fed. Appx. 701.

No. 21-471. DOE ET AL. v. EXPRESS SCRIPTS, INC., ET AL.
C. A. 2d Cir. Certiorari denied. Reported below: 837 Fed.
Appx. 44.

No. 21-746. APPLE INC. v. QuaLcoMM INcC. C. A. Fed. Cir.
Certiorari denied. Reported below: 992 F. 3d 1378.

No. 21-918. RANCHERS-CATTLEMEN ACTION LEGAL FUND,
UNITED STOCKGROWERS OF AMERICA v. VILSACK, SECRETARY OF
AGRICULTURE, ET AL. C. A. 9th Cir. Certiorari denied. Re-
ported below: 6 F. 4th 983.

No. 21-1124. NATIONAL PosTAL PoLiCcY COUNCIL ET AL. 2.
PostaL REGULATORY COMMISSION ET AL. C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 17 F. 4th 1184.

No. 21-1126. ARNETT ET AL. v. KANSAS (Reported below: 314
Kan. 183, 496 P. 3d 928); and ROBISON v. KANSAS (314 Kan. 245,
496 P. 3d 892). Sup. Ct. Kan. Certiorari denied.

No. 21-1172. AMERICAN SOCIETY OF JOURNALISTS AND AU-
THORS, INC., ET AL. v. BONTA, ATTORNEY GENERAL OF CALIFOR-
NIA. C. A. 9th Cir. Certiorari denied. Reported below: 15
F. 4th 954.
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No. 21-1179. LUND ». DATZMAN ET AL. C. A. 9th Cir. Cer-
tiorari denied.

No. 21-1185. VALDEZ-LOPEZ v. UNITED STATES. C. A. 9th
Cir. Certiorari denied. Reported below: 4 F. 4th 886.

No. 21-1219. ARGUETA ROMERO v. MAYORKAS, SECRETARY OF
HOMELAND SECURITY, ET AL. C. A. 11th Cir. Certiorari denied.
Reported below: 20 F. 4th 1374.

No. 21-1240. AMAYA v. GARLAND, ATTORNEY GENERAL.
C. A. 9th Cir. Certiorari denied. Reported below: 859 Fed.
Appx. 28.

No. 21-1245. O’DONNELL & SONS, INC. v. NEW YORK STATE
DEPARTMENT OF TAXATION AND FINANCE ET AL. App. Div., Sup.
Ct. N. Y, 2d Jud. Dept. Certiorari denied. Reported below: 193
App. Div. 3d 1063, 147 N. Y. S. 3d 636.

No. 21-1262. TITLEMAX OF DELAWARE, INC., DBA TITLEMAX,
ET AL. v. VAGUE, SECRETARY, PENNSYLVANIA DEPARTMENT OF
BANKING AND SECURITIES. C. A. 3d Cir. Certiorari denied.
Reported below: 24 F. 4th 230.

No. 21-1272. ' MONSANTO Co0. v. PILLIOD ET AL. - Ct. App. Cal,
1st App. Dist., Div. 2. Certiorari denied. Reported below: 67
Cal. App. 5th 591, 282 Cal. Rptr. 3d 679.

No. 21-1297. GRADY ET AL. v. UNITED STATES. C. A. 11th
Cir. Certiorari denied. Reported below: 18 F. 4th 1275.

No. 21-1367. NICHOLS-STUART v. COUNTY OF AMADOR, CALI-
FORNIA, ET AL. Ct. App. Cal., 3d App. Dist. Certiorari denied.

No. 21-1371. MORRISON ». QUEST DIAGNOSTICS INC. ET AL.
C. A. 9th Cir. Certiorari denied.

No. 21-1374. CHODOSH ET AL. v. SAUNDERS ET AL. C. A. 9th
Cir. Certiorari denied.

No. 21-1379. OsSICKA v. OFFICE OF LAWYER REGULATION.
C. A. 7th Cir. Certiorari denied. Reported below: 25 F. 4th 501.

No. 21-1381. VAZQUEZ-QUINTANA v. MORALES-RODRIGUEZ
ET AL. C. A. 1st Cir. Certiorari denied.

No. 21-1383. ASBUN ». NORTH CAROLINA DEPARTMENT OF
HEALTH AND HUMAN SERVICES. Ct. App. N. C. Certiorari de-
nied. Reported below: 277 N. C. App. 218, 857 S. E. 2d 147.
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No. 21-1387. LECKNER v. GENERAL DYNAMICS INFORMATION
TECHNOLOGY ET AL. C. A. 9th Cir. Certiorari denied.

No. 21-1389. BATES v. TRUMP ET AL. C. A. 2d Cir. Certio-
rari denied.

No. 21-1390. LAPOINT v. COMMERCE & INDUSTRY INSURANCE
Co. ET AL. Sup. Ct. La. Certiorari denied. Reported below:
2021-00995 (La. 11/23/21), 328 So. 3d 64.

No. 21-1393. ALEXANDER ET AL. v. GWITCHYAA ZHEE CORPO-
RATION ET AL. C. A. 9th Cir. Certiorari denied.

No. 21-1400. ESTATE OF ZDROIK, DECEASED, BY ZDROIK, PER-
SONAL RESPRESENTATIVE v. IOWA SOUTHERN RAILwWAY Co.
ET AL. Ct. App. Iowa. Certiorari denied. Reported below: 967
N. W. 2d 375.

No. 21-1401. DOE v. SETTLE, SUPERINTENDENT, VIRGINIA DE-
PARTMENT OF STATE PoLICE. C. A. 4th Cir. Certiorari denied.
Reported below: 24 F. 4th 932.

No. 21-1402. OUTDOOR ONE COMMUNICATIONS LLC v. CHAR-
TER TOWNSHIP OF CANTON, MICHIGAN. C. A. 6th Cir.  Certio-
rari denied.

No. 21-1413. ToLLE ». NORTHAM, GOVERNOR OF VIRGINIA,
ET AL. C. A. 4th Cir. Certiorari denied.

No. 21-1417. STANDLEY ». DEPARTMENT OF ENERGY. C. A.
Fed. Cir. Certiorari denied. Reported below: 26 F. 4th 937.

No. 21-1419. HONG TANG v. SCHMOKE ET AL. C. A. 4th Cir.
Certiorari denied. Reported below: 855 Fed. Appx. 138.

No. 21-1458. EPA DRuUG INITIATIVE II ». HIKMA PHARMA-
CEUTICALS USA INc. ET AL. C. A. Fed. Cir. Certiorari
denied.

No. 21-1482. WILLIAMS v. UNITED STATES. C. A. 4th Cir.
Certiorari denied.

No. 21-1487. BILODEAU v». UNITED STATES. C. A. 1st Cir.
Certiorari denied. Reported below: 24 F. 4th 705.

No. 21-1506. OWEN ». LIBERTY UNIVERSITY ET AL. C. A. 4th
Cir. Certiorari denied.
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No. 21-1513. DALE ». BUTLER. C. A. 4th Cir. Certiorari
denied.

No. 21-1521. NEW YORK STATE TEAMSTERS CONFERENCE
PENSION AND RETIREMENT FUND v. C&S WHOLESALE GROCERS,
Inc. C. A. 2d Cir. Certiorari denied. Reported below: 24
F. 4th 163.

No. 21-6693. ROGERS v. LoulsiaNA. Ct. App. La., 3d Cir.
Certiorari denied. Reported below: 2020-504 (La. App. 3 Cir.
5/26/21), 319 So. 3d 405.

No. 21-7064. SQUIRES v. MERIT SYSTEMS PROTECTION BOARD
ET AL. C. A. 4th Cir. Certiorari denied. Reported below: 828
Fed. Appx. 909.

No. 21-7093. LAFOREST ET AL. v. UNITED STATES. C. A. 9th
Cir. Certiorari denied.

No. 21-7236. Crocco v. UNITED STATES. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 15 F. 4th 20.

No. 21-7259. GACE v. UNITED STATES. C. A. 5th Cir. Certio-
rari denied.

No. 21-7432. PEREZ-VELASQUEZ ET AL. v. UNITED STATES.
C. A. 10th Cir. Certiorari denied. Reported below: 16 F. 4th
729.

No. 21-7455. MCDANIEL v. CALIFORNIA. Sup. Ct. Cal. Cer-
tiorari denied. Reported below: 12 Cal. 5th 97, 493 P. 3d 815.

No. 21-7475. ROSE v. ARIZONA. Super. Ct. Ariz., County of
Maricopa. Certiorari denied.

No. 21-7671. STRICKLAND v. CROW, DIRECTOR, OKLAHOMA DE-
PARTMENT OF CORRECTIONS. C. A. 10th Cir. Certiorari denied.

No. 21-7672. SPENCE v». BISHARA ET AL. C. A. 11th Cir.
Certiorari denied.

No. 21-7675. CRUSE ». OKLAHOMA. Ct. Crim. App. OKla.
Certiorari denied.

No. 21-7678. ELTON v. OKLAHOMA. Ct. Crim. App. OKkla.
Certiorari denied.

No. 21-7679. MORRISON v. CCA CORR - CiviL ET AL. C. A.
11th Cir. Certiorari denied.
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No. 21-7691. FULLER v. CoLORADO. Ct. App. Colo. Certio-
rari denied.

No. 21-7693. HEDDLESTEN ». CROW, DIRECTOR, OKLAHOMA
DEPARTMENT OF CORRECTIONS. C. A. 10th Cir. Certiorari
denied.

No. 21-7694. MAPLE v. OLIVER, SUPERINTENDENT, STATE
CORRECTIONAL INSTITUTION AT ALBION. C. A. 3d Cir. Certio-
rari denied. Reported below: 19 F. 4th 570.

No. 21-7711. HAYNES ». FoscHIO ET AL. C. A. 2d Cir.
Certiorari denied.

No. 21-7715. LEWIS v. DIXON, SECRETARY, FLORIDA DEPART-
MENT OF CORRECTIONS. C. A. 11th Cir. Certiorari denied.

No. 21-7716. JACKSON . LUMPKIN, DIRECTOR, TEXAS DE-
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS
DivisioN. C. A. 5th Cir. Certiorari denied.

No. 21-7722. BYARS ». ILLINOIS. App. Ct. Ill., 4th Dist. Cer-
tiorari denied. Reported below: 2021 IL App (4th) 200042-U.

No. 21-7727.  KIMBROUGH v. OKLAHOMA. Ct. Crim. App. OKla.
Certiorari denied.

No. 21-7729. WALLACE ». DIXON, SECRETARY, FLORIDA DE-
PARTMENT OF CORRECTIONS. C. A. 11th Cir. Certiorari denied.

No. 21-7732. MARKHAM v. JANSSEN, WARDEN. C. A. 8th Cir.
Certiorari denied.

No. 21-7742. JONES v. CARTER ET AL. C. A. 8th Cir. Certio-
rari denied.

No. 21-7743. KIDDER ». NEBRASKA. Sup. Ct. Neb. Certio-
rari denied. Reported below: 311 Neb. —.

No. 21-7752. GRAY v. ARKANSAS. Ct. App. Ark. Certiorari
denied. Reported below: 2021 Ark. App. 406, 636 S. W. 3d 102.

No. 21-7754. ROBERTSON v. JEFFERSON COUNTY ATTORNEY’S
OFFICE. C. A. D. C. Cir. Certiorari denied.

No. 21-7760. SISKOS v. DIXON, SECRETARY, FLORIDA DEPART-
MENT OF CORRECTIONS, ET AL. C. A. 11th Cir. Certiorari
denied.
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No. 21-7768. LEGENDRE v. VIRGINIA. Sup. Ct. Va. Certio-
rari denied.

No. 21-7772. PETR0ZZI v. INSLEE, GOVERNOR OF WASHING-
TON, ET AL. C. A. 9th Cir. Certiorari denied.

No. 21-7780. CARRANZA v. CALIFORNIA. Sup. Ct. Cal. Cer-
tiorari denied.

No. 21-7788. ISAACSON v». FUDGE, SECRETARY OF HOUSING
AND URBAN DEVELOPMENT, ET AL. C. A. 9th Cir. Certiorari
denied.

No. 21-7800. DONALDSON ET AL. v. LYON ET AL. C. A. 6th
Cir. Certiorari denied.

No. 21-7844. MITCHELL v. MADDEN, WARDEN. C. A. 9th Cir.
Certiorari denied.

No. 21-7869. THIBODEAUX v. HOOPER, WARDEN. C. A. 5th
Cir. Certiorari denied.

No. 21-7884. RODRIGUEZ-GARCIA v. BUFFALOE, SECRETARY,
NORTH CAROLINA DEPARTMENT OF PUBLIC SAFETY, ET AL. Sup.
Ct. N. C. Certiorari denied. Reported below: 380 N. C. 676, 868
S. E. 2d 84.

No. 21-7897. SLAKMAN v. GEORGIA BOARD OF PARDONS AND
PAROLES ET AL. C. A. 11th Cir. Certiorari denied.

No. 21-7908. MEJIA v. NEW YORK. App. Div,, Sup. Ct. N. Y,
4th Jud. Dept. Certiorari denied. Reported below: 198 App.
Div. 3d 1330, 152 N. Y. S. 3d 368.

No. 21-7948. ISJOLA v. BIELECKI, DIRECTOR, NEW HAMP-
SHIRE Di1visioN OF MoTor VEHICLES. Sup. Ct. N. H. Certio-
rari denied.

No. 21-7950. ALEJANDRO FAz v. UNITED STATES. C. A. 5th
Cir. Certiorari denied.

No. 21-7954. MONROE v. UNITED STATES. C. A. 1lst Cir.
Certiorari denied.

No. 21-7956. MCCLENDON v. BREWER, WARDEN. C. A. 8th
Cir. Certiorari denied.
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No. 21-7970. CAMPOS v. UNITED STATES. C. A. 5th Cir. Cer-
tiorari denied.

No. 21-7975. BEIGALI v». UNITED STATES. C. A. 6th Cir.
Certiorari denied.

No. 21-7976. HiLL ». OHIO. Ct. App. Ohio, 10th App. Dist.,
Franklin County. Certiorari denied. Reported below: 2021-
Ohio-3899.

No. 21-7979. STANFORD ». UNITED STATES. C. A. 5th Cir.
Certiorari denied.

No. 21-7984. GOMEZ v. UNITED STATES. C. A. 11th Cir. Cer-
tiorari denied.

No. 21-7987. ROSE v. UNITED STATES. C. A. 9th Cir. Certio-
rari denied.

No. 21-7988. TARNAWA v. UNITED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 26 F. 4th 720.

No. 21-7992. MOLETTE v. UNITED STATES. C. A. 4th Cir.
Certiorari denied.

No. 21-7994. SANCHEZ, AKA SANCHES v. UNITED STATES.
C. A. 9th Cir. Certiorari denied.

No. 21-7997. ROBINSON v». UNITED STATES. C. A. 11th Cir.
Certiorari denied.

No. 21-8004. KYEI v. OREGON DIVISION OF CHILD SUPPORT.
Ct. App. Ore. Certiorari denied. Reported below: 314 Ore. App.
517, 499 P. 3d 13T7.

No. 21-8018. ORTIZ PEREZ v. MATTESON, WARDEN. C. A. 9th
Cir. Certiorari denied.

No. 21-8043. SiMs v. FIGUEROA. C. A. 11th Cir. Certiorari
denied.

No. 21-8070. ALLEN 2. AbpAaMS. C. A. 10th Cir. Certiorari
denied.

No. 21-802. CORAL RIDGE MINISTRIES MEDIA, INC., DBA
D. JAMES KENNEDY MINISTRIES v. SOUTHERN POVERTY LAwW
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CENTER. C. A. 11th Cir. Certiorari denied. Reported below:
6 F. 4th 1247.

JUSTICE THOMAS, dissenting.

Coral Ridge Ministries Media, Inc., is a Christian non-profit
dedicated to spreading the “Gospel of Jesus Christ” and “a bibli-
cally informed view of the world, using all available media.” 406
F. Supp. 3d 1258, 1268 (MD Ala. 2019) (internal quotation marks
omitted). In 2017, Coral Ridge applied to receive donations
through AmazonSmile, a program that allows Amazon customers
to contribute to approved nonprofits. To its dismay, Coral Ridge
learned it was ineligible for the program. The Southern Poverty
Law Center (SPLC) had designated Coral Ridge an “Anti-LGBT
hate group” because of its biblical views concerning human sexu-
ality and marriage. Id., at 1270 (internal quotation marks omit-
ted). AmazonSmile excluded Coral Ridge based on SPLC’s “hate
group” designation.

Objecting to that designation, Coral Ridge sued SPLC for defa-
mation under Alabama law. Coral Ridge maintained that al-
though it “opposes homosexual conduct” based on its religious
beliefs, it is in no sense a “hate group.” Amended Complaint in
Coral Ridge Ministries Media, Inc. v.  Amazon.com, Inc., No.
2:17-cv-566 (MD Ala., Oct. 18, 2017), ECF Doc. 40, p. 13. To
the contrary, it “has nothing but love for people who engage in
homosexual conduct” and “has never attacked or maligned anyone
on the basis of engaging in homosexual conduct.” Ibid. Coral
Ridge alleged that SPLC was aware that it was not a “hate
group,” but falsely labeled it one anyway to “destroy the Minis-
try” by “dissuad[ing] people and organizations from donating to
[itl.” Id., at 19.

SPLC responded that its “hate group” designation was pro-
tected by the First Amendment. The District Court agreed and
dismissed Coral Ridge’s complaint for failure to state a claim.
Because Coral Ridge conceded that it was a “‘public figure,”” the
court observed that Coral Ridge had to prove three elements
to rebut SPLC’s First Amendment defense: the “‘hate group’”
designation had to be (1) provably false, (2) actually false, and
(3) made with “‘actual malice.”” 406 F. Supp. 3d, at 1270. The
court concluded that SPLC’s “hate group” designation was not
provably false because “‘hate group’ has a highly debatable and
ambiguous meaning.” Id., at 1277. Additionally, the court held
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that Coral Ridge had not plausibly alleged that SPLC acted with
“actual malice,” as defined by this Court’s decision in New York
Times Co. v. Sullivan, 376 U. S. 254, 280 (1964). See 406 F. Supp.
3d, at 1278-1280.

The Court of Appeals affirmed but rested its decision exclu-
sively on the “actual malice” standard. See 6 F. 4th 1247, 1251-
1253 (CA11 2021). While a defamed person must typically prove
only “a false written publication that subjected him to hatred,
contempt, or ridicule,” McKee v. Crosby, 586 U.S. 1172, 1176
(2019) (THOMAS, J., concurring in denial of certiorari) (internal
quotation marks omitted), a “public figure” laboring under the
“actual malice” standard must prove that a defamatory statement
was made “with knowledge that it was false or with reckless
disregard of whether it was false or not,” New York Times, 376
U.S., at 280. Applying that “actual malice” standard, the Court
of Appeals agreed that Coral Ridge’s complaint had not suffi-
ciently alleged that SPLC doubted or had good reason to doubt the
truth of its “hate group” designation. See 6 F. 4th, at 1252-1253.

Coral Ridge now asks us to reconsider the “actual malice”
standard. As I have said previously, “we should.” Berisha v.
Lawson, 594 U. S. 953, 954 (2021) (opinion dissenting from denial
of certiorari). “New York Times and the Court’s decisions ex-
tending it were policy-driven decisions masquerading as constitu-
tional law.” McKee, 586 U.S., at 1173 (opinion of THOMAS, J.).
Those decisions have “no relation to the text, history, or structure
of the Constitution.” Tah v. Global Witness Publishing, Inc., 991
F. 3d 231, 251 (CADC 2021) (Silberman, J., dissenting in part).
This Court has never demonstrated otherwise. In fact, we have
never even inquired whether “the First or Fourteenth Amend-
ment, as originally understood, encompasses an actual-malice
standard.” McKee, 586 U. S., at 1179 (opinion of THOMAS, J.).

I would grant certiorari in this case to revisit the “actual mal-
ice” standard. This case is one of many showing how New York
Times and its progeny have allowed media organizations and in-
terest groups “to cast false aspersions on public figures with near
impunity.” Tah, 991 F. 3d, at 254 (opinion of Silberman, J.).
SPLC’s “hate group” designation lumped Coral Ridge’s Christian
ministry with groups like the Ku Klux Klan and Neo-Nazis. It
placed Coral Ridge on an interactive, online “Hate Map” and
caused Coral Ridge concrete financial injury by excluding it from
the AmazonSmile donation program. Nonetheless, unable to sat-
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isfy the “almost impossible” actual-malice standard this Court has
imposed, Coral Ridge could not hold SPLC to account for what
it maintains is a blatant falsehood. Dun & Bradstreet, Inc. v.
Greenmoss Builders, Inc., 472 U.S. 749, 771 (1985) (White, J.,
concurring in judgment).

Because the Court should not “insulate those who perpetrate lies
from traditional remedies like libel suits” unless “the First Amend-
ment requires” us to do so, Berisha, 594 U. S., at 955-956 (opinion
of THOMAS, J.), I respectfully dissent from the denial of certiorari.

No. 21-1217. CoLUMBIA HOUSE OF BROKERS REALTY, INC.,
DBA HOUSE OF BROKERS, INC., ET AL. v. DESIGNWORKS HOMES,
Inc, ET AL. C. A. 8th Cir. Motion of respondents for leave to
proceed in forma pauperis denied. Certiorari denied. Re-
ported below: 9 F. 4th 803.

No. 21-1244. BELJING SHOUGANG MINING INVESTMENT CoO.,
LTD., ET AL. v». MONGOLIA. C. A. 2d Cir. Motion of Professor
George A. Bermann for leave to file brief as amicus curiae
granted. Certiorari denied. Reported below: 11 F. 4th 144.

Rehearing Denied

No. 21-6810.  Jopit T. ». ILLINOIS, 595 U. S. 1288;

No. 21-6865. LANGFORD v. BAKER, WARDEN, 595 U.S. 1289;

No. 21-6928. MAXBERRY v. UNITED STATES, 595 U.S. 1254,

No. 21-6931. WHITE v. LUMPKIN, DIRECTOR, TEXAS DEPART-
MENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS Di1vI-
SION, 596 U. S. 905;

No. 21-7009. LOGA-NEGRU v. WISCONSIN, 596 U. S. 906;

No. 21-7200. JACQUES v. WISCONSIN, 596 U. S. 929;

No. 21-7265. MANNS ». FLORIDA, 596 U. S. 930;

No. 21-7310. KLINE v. JOHNS, REGIONAL ADMINISTRATOR,
DEPARTMENT OF HEALTH AND HUMAN SERVICES, 596 U. S. 930;

No. 21-7331. ROBINSON w». UNITED STATES, 596 U. S. 931;

No. 21-7364. IN RE LoPEZ, 596 U. S. 924;

No. 21-7424. Ruiz ». WYOMING, 596 U. S. 947; and

No. 21-7440. KERR v. GOMEZ, WARDEN, 596 U.S. 947. Peti-
tions for rehearing denied.

JUNE 28, 2022
Miscellaneous Order

No. 21-857. JONES v. HENDRIX, WARDEN. C. A. 8th Cir.
[Certiorari granted, 596 U.S. 960.] Morgan L. Ratner, Esq., of
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Washington, D. C., is invited to brief and argue this case as ami-
cus curiae in support of judgment below.

Certiorarit Granted

No. 21-1596 (21A814). ARDOIN, LOUISIANA SECRETARY OF
STATE, ET AL. v. ROBINSON ET AL. C. A. 5th Cir. Application
for stay, presented to JUSTICE ALITO, and by him referred to the
Court, granted. The District Court’s June 6, 2022, preliminary
injunctions in Nos. 3:22-CV-211 and 322-CV-214 are stayed. In
addition, the application for stay is treated as a petition for writ
of certiorari before judgment, and the petition is granted. The
case is held in abeyance pending this Court’s decision in No. 21—
1086, Merrill, Alabama Secretary of State, et al. v. Milligan
et al., and No. 21-1087 [Merrill, Alabama Secretary of State,
et al. v. Caster et al.,] or further order of the Court. The stay
shall terminate upon the sending down of the judgment of this
Court. JUSTICE BREYER, JUSTICE SOTOMAYOR, and JUSTICE
KAGAN would deny the application for stay and dissent from
treatment of the application as a petition for writ of certiorari
before judgment and the granting of certiorari before judgment.

JUNE 30, 2022
Certiorarit Granted—Vacated and Remanded

No. 20-1375. Box, COMMISSIONER, INDIANA DEPARTMENT OF
HEALTH, ET AL. v. PLANNED PARENTHOOD OF INDIANA AND KEN-
TUCKY, INC. C. A. Tth Cir. Certiorari granted, judgment va-
cated, and case remanded for further consideration in light of
Dobbs v. Jackson Women’s Health Organization, 597 U.S. 215
(2022). JUSTICE BARRETT took no part in the consideration or
decision of this petition. Reported below: 991 F. 3d 740.

No. 20-1434. RUTLEDGE, ATTORNEY GENERAL OF ARKANSAS,
ET AL. v. LITTLE ROCK FAMILY PLANNING SERVICES ET AL.
C. A. 8th Cir. Certiorari granted, judgment vacated, and case
remanded for further consideration in light of Dobbs v. Jackson
Women’s Health Organization, 597 U.S. 215 (2022). Reported
below: 984 F. 3d 682.

No. 20-1479. HousTtOoN ». UNITED STATES. C. A. 9th Cir.
Reported below: 805 Fed. Appx. 546;

No. 21-546. HARPER v. UNITED STATES. C. A. 11th Cir. Re-
ported below: 855 Fed. Appx. 564; and
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No. 21-884. FIELDS v. UNITED STATES. C. A. 1st Cir. Re-
ported below: 13 F. 4th 37. Certiorari granted, judgments va-
cated, and cases remanded for further consideration in light of
Concepcion v. United States, 597 U. S. 481 (2022).

No. 20-1480. NAUM v. UNITED STATES. C. A. 4th Cir. Re-
ported below: 832 Fed. Appx. 137; and

No. 21-1008. MENCIA v. UNITED STATES. C. A. 11th Cir.
Reported below: 861 Fed. Appx. 736. Certiorari granted, judg-
ments vacated, and cases remanded for further consideration in
light of Xiulu Ruan v. United States, 597 U. S. 450 (2022).

No. 20-1507. ASSOCIATION OF NEW JERSEY RIFLE & PISTOL
CLUBS, INC., ET AL. v. BRUCK, ACTING ATTORNEY GENERAL OF
NEW JERSEY, ET AL. C. A. 3d Cir. Reported below: 974 F. 3d
23T,

No. 20-1639. YOUNG v. HAWAIl ET AL. C. A. 9th Cir. Re-
ported below: 992 F. 3d 765;

No. 21-902. BIANCHI ET AL. v. FROSH, ATTORNEY GENERAL
OF MARYLAND, ET AL. C. A. 4th Cir. Reported below: 858 Fed.
Appx. 645; and

No. 21-1194. DUNCAN ET AL. v. BONTA, ATTORNEY GENERAL
OF CALIFORNIA. C. A. 9th Cir. Reported below: 19 F. 4th 1087.
Certiorari granted, judgments vacated, and cases remanded for
further consideration in light of New York State Rifle & Pistol
Assn., Inc. v. Bruen, 597 U. S. 1 (2022).

No. 20-7934. CoucH v. UNITED STATES. C. A. 11th Cir. Re-
ported below: 966 F. 3d 1101; and

No. 21-6736. HENSON ». UNITED STATES. C. A. 10th Cir.
Reported below: 9 F. 4th 1258. Motions of Petitioners for leave
to proceed in forma pauperis granted. Certiorari granted, judg-
ments vacated, and cases remanded for further consideration in
light of Xiulu Ruan v. United States, 597 U. S. 450 (2022).

No. 21-265. OKLAHOMA v. WILLIAMS. Ct. Crim. App. OKla.;

No. 21-451. OKLAHOMA v. JONES. Ct. Crim. App. Okla.;

No. 21-485. OKLAHOMA v. MCDANIEL. Ct. Crim. App. Okla,;

No. 21-643. OKLAHOMA v. MILLER. Ct. Crim. App. Okla,;

No. 21-772. OKLAHOMA v. COFFMAN. Ct. Crim. App. Okla.

No. 21-914. OxLAHOMA ». RoTH. Ct. Crim. App. Okla. Re-
ported below: 2021 OK CR 27, 499 P. 3d 23,

No. 21-959. OKLAHOMA v. PURDOM. Ct. Crim. App. OKkla.; and
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No. 21-1058. OKLAHOMA ». WHITE. Ct. Crim. App. OKla.
Motions of respondents for leave to proceed i forma pauperis
granted. Certiorari granted, judgments vacated, and cases re-
manded for further consideration in light of Oklahoma v. Castro-
Huerta, 597 U. S. 629 (2022).

No. 21-274. OLAHOMA ». Mi1ZE. Ct. Crim. App. Okla;

No. 21-960. OKLAHOMA v. BAILEY. Ct. Crim. App. Okla.; and

No. 21-1009. OXLAHOMA v. BraGG. Ct. Crim. App. OKkla.
Certiorari granted, judgments vacated, and cases remanded for
further consideration in light of Oklahoma v. Castro-Huerta, 597
U. S. 629 (2022).

No. 21-1609 (21A222). BRNOVICH, ATTORNEY GENERAL OF
ARIZONA v. ISAACSON ET AL. C. A. 9th Cir. Application for
stay, presented to JUSTICE KAGAN, and by her referred to the
Court is treated as a petition for writ of certiorari before judg-
ment, and the petition is granted. The September 28, 2021, order
of the United States District Court for the District of Arizona is
vacated, and the case is remanded to the United States Court of
Appeals for the Ninth Circuit with instructions to remand to the
District Court for further consideration in light of Dobbs v. Jack-
son Women’s Health Organization, 597 U. S. 215 (2022).

No. 21-5480. BRYANT ». UNITED STATES. C. A. 2d Cir. Re-
ported below: 991 F. 3d 452;

No. 21-6009. MOYHERNANDEZ v. UNITED STATES. C. A. 2d
Cir. Reported below: 5 F. 4th 195;

No. 21-6376. GONZzZALEZ v. UNITED STATES. C. A. 11th Cir.
Reported below: 9 F. 4th 1327,

No. 21-6575. FIELDS v. UNITED STATES. C. A. 11th Cir,;

No. 21-6584. EATMON v. UNITED STATES. C. A. 11th Cir.,; and

No. 21-7368. BoyD v. UNITED STATES. C. A. 11th Cir. Mo-
tions of petitioners for leave to proceed in forma pauperis
granted. Certiorari granted, judgments vacated, and cases re-
manded for further consideration in light of Concepcion v. United
States, 597 U. S. 481 (2022).

No. 21-6144. SiMs v. UNITED STATES. C. A. 5th Cir. Motion
of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Concepcion v. United States, 597
U.S. 481 (2022). JUSTICE KAGAN took no part in the consider-
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ation or decision of this motion and this petition. Reported
below: 842 Fed. Appx. 947.

No. 21-6739. HARRIS v. UNITED STATES. C. A. 2d Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Concepcion v. United States, 597
U. S. 481 (2022). JUSTICE SOTOMAYOR took no part in the consid-
eration or decision of this motion and this petition. Reported
below: 860 Fed. Appx. 20.

Miscellaneous Order. (For the Court’s order making allotment
of Justices, see 597 U.S. __.)

Certiorart Granted

No. 21-1158. PERcoCO v. UNITED STATES ET AL. C. A. 2d
Cir. Certiorari granted. Reported below: 13 F. 4th 180.

No. 21-1170. CIMINELLI ». UNITED STATES. C. A. 2d Cir.
Certiorari granted. Reported below: 13 F. 4th 158.

No. 21-1271. MOORE, SPEAKER OF THE NORTH CAROLINA
HOUSE OF REPRESENTATIVES, ET AL. v. HARPER ET AL. Sup.
Ct. N. C. Certiorari granted. Reported below: 380 N. C. 317,
868 S. E. 2d 499.

Certiorari Denied

No. 20-891. AMERICAN AXLE & MANUFACTURING, INC. ».
NEArPCO HOLDINGS LLC ET AL. C. A. Fed. Cir. Certiorari de-
nied. Reported below: 967 F. 3d 1285.

No. 20-1653. MAXWELL ». UNITED STATES. C. A. 6th Cir.
Certiorari denied. Reported below: 991 F. 3d 685.

No. 20-7878. DAVIS ET AL. v. UNITED STATES. C. A. 8th Cir.
Certiorari denied. Reported below: 834 Fed. Appx. 296.

No. 21-194. CALIFORNIA TRUCKING ASSN., INC.,, ET AL. v.
BONTA, ATTORNEY GENERAL OF CALIFORNIA, ET AL. C. A. 9th
Cir. Certiorari denied. Reported below: 996 F. 3d 644.

No. 21-260. VIRGIN AMERICA, INC.,, ET AL. v. BERNSTEIN
ET AL., INDIVIDUALLY AND ON BEHALF OF ALL OTHERS SIMI-
LARLY SITUATED. C. A. 9th Cir. Certiorari denied. Reported
below: 3 F. 4th 1127.
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No. 21-627. AIR TRANSPORT ASSOCIATION OF AMERICA, INC.,
DBA AIRLINES FOR AMERICA v. WASHINGTON DEPARTMENT OF
LABOR & INDUSTRIES ET AL. C. A. 9th Cir. Certiorari denied.
Reported below: 859 Fed. Appx. 181.

No. 21-1370. SPIREON, INC. v. PROCON ANALYTICS, LLC.
C. A. Fed. Cir. Certiorari denied.

No. 20-7065. CANALES v. LUMPKIN, DIRECTOR, TEXAS DE-
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS
Drvision. C. A. 5th Cir. Certiorari denied. Reported below:
966 F. 3d 409.

JUSTICE SOTOMAYOR, dissenting.

A jury sentenced Anibal Canales, Jr., to death without hearing
any meaningful evidence about why life in prison might be punish-
ment enough. The mitigating evidence put on by Canales’ coun-
sel was so thin that the prosecutor remarked in closing that it
was “‘an incredibly sad tribute that when a man’s life is on the
line, about the only good thing we can say about him is he’s a
good artist.”” Canales v. Davis, 966 F. 3d 409, 417 (CA5 2020)
(Higginbotham, J., dissenting) (Canales II). - In reality, whether
to sentence Canales to death was a far more complicated question.
Competent counsel would have told the jury of “a tragic childhood
rife with violence, sexual abuse, poverty, neglect, and homeless-
ness”; of Canales’ kindness to his mother and sisters; and “of a
man beset by PTSD, a failing heart, and the dangers of prison
life” when he committed the crime for which he was sentenced
to die. Ibid. The jury had no chance to balance this humanizing
evidence against the State’s case.

A divided panel of the Court of Appeals for the Fifth Circuit
nonetheless held that defense counsel’s deficient performance did
not prejudice Canales. In the majority’s view, the State’s case
was so weighty that this mitigating evidence would have made
no difference. That was wrong, as Judge Higginbotham fully ex-
plained in his dissent, id., at 417-418, 420-428, and as our prece-
dents make clear, see Porter v. McCollum, 558 U.S. 30, 41-42
(2009) (per curiam); Rompilla v. Beard, 545 U.S. 374, 390-393
(2005); Wiggins v. Smith, 539 U. S. 510, 536-537 (2003); Williams
v. Taylor, 529 U. S. 362, 397-398 (2000).

The Constitution guarantees fundamental rights even to those
who commit terrible crimes. Whether to impose the ultimate
punishment of death is a complex judgment that requires viewing
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the defendant as a full and unique individual. Such careful con-
sideration is impossible when incompetent defense counsel pre-
vents the jury from hearing substantial mitigating evidence,
leaving nothing to consider but the defendant’s crimes. Here,
there is more than a reasonable probability that the undisclosed
mitigating evidence would have led at least one juror to choose
life in prison rather than death. The legal errors of the majority
below, involving life-or-death stakes, are so clear that I would
summarily reverse.
I

A

The evidence uncovered during the federal habeas proceedings
below shows the following. Anibal “Andy” Canales, Jr., was born
in Waukegan, Illinois, on December 1, 1964. Electronic Case Fil-
ing in Canales v. Director, Texas Dept. of Corrections, No. 2:03—
cv—00069 (ED Tex., Dec. 1, 2016) (KECF), Doc. 220-1, p. 3. His
sister, Elizabeth, was born just over a year later. Canales’ par-
ents were alcoholics and his father was violent. After his parents
split up, Canales’ mother married Carlos Espinoza, who spent
the next six years physically and sexually abusing Canales and
Elizabeth. As Elizabeth stated, “‘Andy had to strip sometimes
to be beaten. . . . I remember seeing Andy lying naked, curled
up in a ball, and Carlos hitting him as hard as he could with the
buckle end of the belt. Carlos would beat Andy until he had
welts and bruises all over his body.”” Id., at 26. When Canales
was just six years old, Espinoza sexually assaulted him. Canales
twice witnessed his stepfather rape his little sister and tried to
intervene, only to receive further beatings.

Canales’ mother, meanwhile, was largely absent. Canales’
cousin, a child herself, babysat in exchange for beer and ciga-
rettes. Canales began drinking when he was about 10. His fam-
ily lived in dire poverty in neighborhoods where gang member-
ship was common. Canales witnessed a man get shot to death
in the street when he was only six. Around age eight or nine,
Canales was forced to join the Latin Kings. He had been shot
at and stabbed by the time he was 12.

Canales’ mother eventually left Espinoza and moved to San
Antonio with Elizabeth and Canales’ half-sister, Gabriela. Ca-
nales, however, was sent to Houston to live with his father.
Later that year, his father relocated to Laredo and the family
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made clear to Canales that he could not come. Completely aban-
doned by his parents, Canales fell deeper into crime and sub-
stance abuse. He was arrested for car theft at 13, and by 14 was
an alcoholic.

Canales ultimately made his way to San Antonio, where he
alternated between juvenile detention facilities, homelessness, and
living with his mother in other families’ homes. The family found
more stable housing when his mother moved in with John Rami-
rez, but Ramirez was just another in a string of cruel father
figures. Ramirez beat Canales’ mother and Elizabeth when Ca-
nales, now in his late teens, was not around to stop him. In
Elizabeth’s words, “ ‘Andy was too big to beat so I was safe when-
ever Andy was around.”” Id., at 28. “‘He was always brave
when I needed him to be. I will forever be grateful for that. . . .
We love him.”” Id., at 16. Gabriela likewise observed that
“‘Andy had a kind heart and he loved my mom, me and Elizabeth
alot.” Id., at 37.

In 1983, when he was 18, Canales stole an income tax check
from Ramirez. Ramirez insisted on prosecution. In Elizabeth’s
words, “‘Ramirez wanted Andy out of the way and that is why
he pursued Andy’s prosecution for the stolen check. He wanted
access to my mom and Gabriela and me. Andy was protective of
all of us.”” Id., at 31. That stolen check sent Canales to federal
prison. Later that same year, he was convicted of theft and
sexual assault, and received a 15-year sentence, during which he
joined the Texas Syndicate prison gang.

Canales was paroled in 1990 and started building a new life.
He did not drink excessively or use drugs, and instead was “‘af-
fectionate’” with his girlfriend and “‘help[ed] out at home.”” Id.,
at 38. The two discussed getting married. But two years into
Canales’ parole, his mother suffered a brain aneurysm, losing her
motor function and ability to speak. Canales was devastated.
He turned back to drugs and alcohol and his relationship ended.
By 1993, he had been convicted of a second sexual assault, his
parole was revoked, and he returned to prison.

Canales suffered a heart attack in prison and was placed on
blood thinners, which caused him to bruise easily and bleed for
hours if he sustained a cut. He could not defend himself, and
other inmates knew it. When they discovered that Canales had
prior sex offense convictions and had been a member of the Latin
Kings, the Texas Syndicate ordered him killed. Canales’ cell-
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mate, Bruce Richards, was a leader in another prison gang, the
Texas Mafia. Richards agreed to admit Canales to the Texas
Mafia and made a deal with the Syndicate for his protection.
Canales thus owed Richards his life.

Shortly thereafter, and on Richards’ instruction, Canales helped
kill an inmate named Gary Dickerson, who was blackmailing the
gang. Richards also instructed Canales to write a note to an-
other inmate exaggerating Canales’ role in the murder. As Rich-
ards later explained, “ ‘If [Canales] refused to do what I told him[,]
I would have sent him back to the Texas Syndicate, and he would
be killed.”” Canales II, 966 F. 3d, at 418 (Higginbotham, J.,
dissenting).

B

Canales was convicted of the killing, and the State sought the
death penalty. At the sentencing phase, the State submitted doc-
umentary evidence of Canales’ conviction for theft and multiple
convictions for sexual assault. One of Canales’ sexual assault
victims testified that Canales approached her in a parking lot,
told her he was a police officer and that she was under arrest,
drove her to the woods, and raped her. Id., at 413, 416. The
State entered into evidence two letters from Canales, one asking
the Texas Mafia to murder an inmate whom Canales believed was
cooperating with the prosecution, and another that more vaguely
threatened cooperators. Canales v. Stephens, 765 F. 3d 551, 560-
561 (CA5 2014) (per curiam) (Canales I).

Defense counsel barely responded. By their own admission,
“they did not conduct any mitigation investigation.” Id., at 569.
They put on no evidence that the Texas Syndicate would have
killed Canales had he not participated in the murder. Nor did the
jury hear about the unspeakable, unrelenting cruelties Canales
witnessed and suffered at the hands of those closest to him, or
hear Canales’ sisters testify that he protected them in their dark-
est hours. Instead, defense counsel called several inmates and
officers who testified that Canales “did not cause trouble, had an
aptitude for art, and received few visits from family, and that he
had tried to stop inmates from fighting.” Canales 11, 966 F. 3d,
at 413-414.

The entire sentencing proceeding lasted just a day. The jury
returned a recommendation of death the next morning.



ORDERS 923

919 SOTOMAYOR, J., dissenting

II

After his conviction and sentence became final, Canales sought
state postconviction relief. Canales’ state postconviction attor-
ney failed to argue that Canales’ trial counsel had provided inef-
fective assistance at the sentencing phase.

In federal habeas proceedings, Canales (now represented by
competent counsel) argued that his trial counsel had provided
ineffective assistance. The District Court dismissed that claim
as procedurally defaulted. While Canales’ appeal was pending,
this Court decided Trevino v. Thaler, 569 U. S. 413 (2013), holding
that a federal court may consider a substantial claim of ineffective
assistance of trial counsel, even if not presented in state court, if
the petitioner was effectively barred from asserting that claim
until state posteconviction proceedings, and the petitioner’s counsel
in those proceedings was also ineffective.

In light of Trevino, the Fifth Circuit found that there was cause
to excuse the procedural default of Canales’ claim that trial coun-
sel was ineffective during the sentencing phase. The Fifth Cir-
cuit further held that Canales’ trial counsel had rendered deficient
performance during the sentencing phase, that Canales’ claim that
this deficient performance prejudiced him had “some merit,” and
that state postconviction counsel had been deficient for failing to
raise this “substantial” trial-ineffectiveness claim. Canales I, 765
F. 3d, at 570-571.! The Fifth Circuit remanded to allow Canales
a “chance to develop the factual basis” of his trial-ineffectiveness
claim, as well as for the District Court to decide prejudice in the
first instance. Ibid.

On remand, Canales’ counsel sought funding to hire mitigation
experts. Texas did not dispute that the District Court could
consider expert mitigation evidence, but opposed the motion on
the grounds that no amount of mitigating evidence could overcome
the aggravating evidence already in the record. The District
Court granted the motion for funding, and Canales’ counsel re-
tained three mitigation experts who reviewed medical, legal, and
prison records and examined Canales. As exhibits to his brief

1The Fifth Circuit found that Canales had not “established cause for the
procedural default of his claim of ineffective assistance of trial counsel dur-
ing the guilt phase,” as opposed to the sentencing phase, “because the claim
is not substantial.” Canales I, 765 F. 3d, at 568.
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regarding prejudice, Canales attached three expert reports ac-
companied by affidavits that revealed, for the first time, the sig-
nificant evidence of mitigation previously recounted. See supra,
at 919-922.

Texas filed its own brief denying that Canales suffered any
prejudice. In doing so, Texas did not argue that the District
Court could not consider the mitigation evidence. Indeed, Texas
recognized that it “would be difficult to refute Canales’s assertion
that the mitigation evidence counsel failed to present at trial
paints a gripping picture of Canales’s tragic, troubled childhood.”
ECF Doc. 228, at 17. Taking that evidence as a given, Texas
nevertheless argued that the mitigation evidence “must be consid-
ered in conjunction with, and weighed against, the evidence in
aggravation,” and that the gripping picture painted by the mitiga-
tion evidence was outweighed by the aggravating evidence. Ibid.

The District Court agreed with Texas, characterizing Canales’
evidence of “gang violence, alcohol, drugs, and physical and sexual
abuse” as “double-edged” because it could “‘be read by the jury
to support, rather than detract, from his future dangerousness
claim.”” ECF Doc. 237, at 19. The District Court concluded
that the aggravating evidence “far outweighled]” the mitigating
evidence. Id., at 17.

Canales sought a certificate of appealability from the Fifth Cir-
cuit. In opposition, Texas again did not argue that the District
Court erred by considering Canales’ evidence of mitigation. To
the contrary, Texas argued that a district court “must consider
whether, and to what extent, the unpresented evidence may be
double-edged,” and urged the Fifth Circuit not to “ignore
the potential aggravating effect” of Canales’ new evidence.
Respondent-Appellee’s Opposition to Motion for Certificate of Ap-
pealability in Canales v. Davis, No. 18-70009 (CA5), p. 29. The
Fifth Circuit granted a certificate of appealability.

Texas then argued in its appeal brief on the merits, for the
first time, that the District Court erred by considering the three
expert mitigation reports. The Fifth Circuit did not decide this
argument and recognized that Texas had previously “failed to
object to the new evidence under 28 U. S.C. §2254(e)(2).” Ca-
nales I, 966 F. 3d, at 412, n. 1; see also id., at 419 (Higginbotham,
J., dissenting) (“The State offers no explanation for its election to
fully participate in the district court in the development of evi-
dence”). The Fifth Circuit instead affirmed on the grounds on
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which the District Court relied, namely, that Canales’ “new miti-
gating evidence . . . does not outweigh the aggravating evidence”
in the record. Id., at 414.

I11

A

To establish prejudice, Canales must show a reasonable proba-
bility that the jury would have returned a different sentence but
for his counsel’s ineffectiveness. See Wiggins, 539 U. S., at 536.
In judging whether he has done so, the court must consider “the
totality of the available mitigation evidence” and “reweig[h] it
against the evidence in aggravation.” Williams, 529 U.S., at
397-398. Because his death sentence required a unanimous jury,
Tex. Code Crim. Proc. Ann., Art. 37.071 (Vernon 2000), Canales
must demonstrate only “a reasonable probability that at least one
juror would have struck a different balance” with the benefit
of this mitigating evidence, Wiggins, 539 U.S., at 537. He has
done so.

Here, jurors heard essentially nothing from Canales’ trial coun-
sel that would enable them to gauge accurately his moral culpabil-
ity, as Texas law requires. = Now, thanks to the efforts of Canales’
federal habeas counsel (efforts that trial counsel, or at least state
postconviction counsel, should have undertaken in the first in-
stance), it is clear that the presentation before the jury was woe-
fully deficient. Put simply, “there exists too much mitigating evi-
dence that was not presented” to be ignored now. Porter, 558
U. 8., at 44 (internal quotation marks omitted).?

2Contrary to Texas’ belated argument, see Brief in Opposition 16-20, 28
U.S. C. §2254(e)(2) poses no barrier to consideration of Canales’ mitigation
evidence. This Court recently held in Shinn v. Martinez Ramirez, 596 U. S.
366, 382 (2022), that §2254(e)(2) precludes a district court from “consider[ing]
evidence beyond the state-court record based on ineffective assistance of
state postconviction counsel.” Texas, however, waived (or at the very least
forfeited) any §2254(e)(2) argument by “failling] to object to the new evi-
dence under 28 U.S.C. §2254(e)(2), only arguing it was unnecessary, not
improper” before the District Court, as well as before the Fifth Circuit at
the certificate-of-appealability stage. Canales v. Davis, 966 F. 3d 409, 412,
n. 1 (2020).

Texas does not argue that §2254(e)(2) is immune to waiver or forfeiture,
nor could it. This Court has concluded that another provision of the Anti-
terrorism and Effective Death Penalty Act of 1996, its statute of limitations,
is not jurisdictional and therefore may be waived or forfeited. See Day v.
McDonough, 547 U. S. 198, 205 (2006) (interpreting §2244(d)(1)). Like that
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This Court has repeatedly recognized that failing to put exactly
this type of evidence before the jury casts irreparable doubt on
the integrity of its recommendation of death. See id., at 41 (“Had
Porter’s counsel been effective, the judge and jury would have
learned of the ‘kind of troubled history we have declared relevant
to assessing a defendant’s moral culpability,”” including a “child-
hood history of physical abuse”); Rompilla, 545 U.S., at 391-
392 (“‘Rompilla’s parents were both severe alcoholics who drank
constantly. . . . He was abused by his father who beat him when
he was young with his hands, fists, leather straps, belts and sticks.
All of the children lived in terror’”); Wiggins, 539 U. S., at 534—
535 (noting the “powerful” mitigating effect of evidence of “severe
privation and abuse in the first six years of [the defendant’s] life
while in the custody of his alcoholic, absentee mother,” “physical
torment, sexual molestation,” and time “spent homeless”); Wil-
liams, 529 U. S., at 398 (“[T]he graphic description of Williams’
childhood, filled with abuse and privation, . . . might well have
influenced the jury’s appraisal of his moral culpability”).

To be sure, Canales committed several violent sexual assaults
and “a cold and calculated gang-related murder, and he ha[d] a
history of threatening and seeking murder.” Canales II, 966
F. 3d, at 417. 1t is therefore “possible that [many jurors] could
have heard” all the mitigating evidence obtained after trial “and
still have decided on the death penalty.” Rompilla, 545 U.S., at
393. Many judges reviewing Canales’ petition may be sure that
they would recommend death, were they sitting on a hypothetical
jury that heard all this evidence.

But “that is not the test.” Ibid. Even if the mitigating evi-
dence “may not have overcome a finding of future dangerousness,”
it “might well have influenced the jury’s appraisal of [Canales’]
moral culpability.” Williams, 529 U. S., at 398. Measured
against “the totality of the available mitigation evidence,” id., at
397, which even the State characterized as painting a gripping
picture of a tragic childhood, the State’s evidence would have
appeared dramatically different. “[T]here is a reasonable proba-
bility that at least one juror would have struck a different bal-
ance.” Wiggins, 539 U. 8., at 53T7.

provision, §2254(e)(2) does not “speak in jurisdictional terms or refer in any
way to the jurisdiction of the district courts.” Zipes v. Trans World Air-
lines, Inc., 455 U. S. 385, 394 (1982).
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B

The Fifth Circuit reached a contrary conclusion largely by
“fram[ing] the prejudice inquiry as a comparison of the facts here
to the facts” in Wiggins, Williams, Rompilla, and Porter, and
“faulting Canales’s mitigating evidence for not neatly aligning
with the evidence in those cases.” Canales II, 966 F. 3d, at 423
(Higginbotham, J., dissenting); see also id., at 415-416, and nn. 2,
5 (majority opinion).

In Andrus v. Texas, 590 U.S. 806 (2020) (per curiam), this
Court warned against exactly that approach, noting “that we have
never before equated what was sufficient in Wiggins with what
is necessary to establish prejudice.” Id., at 823, n. 6. Indeed, in
Wiggins itself, the Court stressed that the defendant had shown
more than enough to establish prejudice. See 539 U.S., at 537-
538 (explaining that “the mitigating evidence in [that] case [was]
stronger, and the State’s evidence in support of the death penalty
far weaker, than in Williams,” where the Court also found preju-
dice). The same was true in Rompilla, where the defendant had
“shown beyond any doubt that counsel’s lapse was prejudicial.”
545 U. S., at 390. It went “without saying that the undiscovered
mitigating evidence . . . might well have influenced the jury’s
appraisal of Rompilla’s culpability.” Id., at 393 (internal quota-
tion marks and brackets omitted).

Nor do Williams and Porter set a lower bound for establishing
prejudice. Each came to this Court on collateral review of a
state court’s decision on the merits, meaning that the mitigating
evidence was so strong that no “fairminded juris[t] could disagree”
that the relevant state courts erred by finding a lack of prejudice.
Harrington v. Richter, 562 U. S. 86, 101 (2011) (internal quotation
marks omitted); see Williams, 529 U. S., at 399; Porter, 558 U. S.,
at 40-44. Canales’ claim, by contrast, warrants de novo review.
See 966 F. 3d, at 420-421 (Higginbotham, J., dissenting). In any
event, as Judge Higginbotham ably explained, the omitted evi-
dence in this case is quite comparable to (and in some ways
stronger than) the evidence in those prior cases. See 1id., at
424-425.

No two capital defendants will ever be the same. “[TThat is
precisely why” reviewing courts must “‘reweigh’ the evidence”
themselves, focusing on the full picture of the individual before
them, “to avoid the drift of precedent into a paint-by-numbers
guide to prejudice.” Id., at 425.
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Canales’ crimes were brutal, and he deserves just punishment.
Under our Constitution, however, no person’s crime is so terrible
that he loses his right to the effective assistance of counsel. That
is especially true when he faces execution. If the right to counsel
means anything, it means that the State should not take some-
one’s life when incompetent counsel failed to offer a meaningful
mitigation defense.

The jury did not see the full picture of Anibal Canales when
they sentenced him to die. The jury never heard “the volumi-
nous mitigating evidence now before this Court,” so it “could only
assume that there was none.” Id., at 427. His life story was
more than the “‘sad tribute’” that he was a “‘good artist.”” See
supra, at 919. If the jurors had a richer understanding of the
man before them, there is a more than reasonable probability that
at least one would have found a lifetime in prison to suffice.
Canales has been denied his right to put that evidence before the
jury, first by ineffective counsel and now by the courts. I would
summarily reverse.

No. 21-778.. RAMIREZ ET AL. v. GUADARRAMA ET AL. C. A.
5th Cir. Certiorari denied. Reported below: 3 F. 4th 129.

JUSTICE SOTOMAYOR, with whom JUSTICE BREYER and JUSTICE
KAGAN join, dissenting.

Petitioners, Selina Marie Ramirez and her two children, called
911 when Gabriel Eduardo Olivas (their husband and father, re-
spectively) threatened to commit suicide and burn down the
house. Ramirez and her children allege that, when the police
arrived, two officers discharged their tasers at Olivas after he
doused himself in gasoline in their presence, despite knowing from
their training that tasers employ electrical charges that ignite
gasoline, and despite a third officer’s warning just moments ear-
lier that “‘[i]f we tase him, he is going to light on fire.”” 3 F. 4th
129, 132 (CA5 2021). As Ramirez and her son watched, Olivas
indeed “burst into flames.” Ibid. Ramirez and her children
were safely evacuated, but Olivas died of his injuries, and the
family’s house burned to the ground.

When petitioners sued under 42 U. S. C. §1983, alleging in rele-
vant part that the officers used excessive force in violation of the
Fourth Amendment when they tased Olivas and lit him on fire,
the officers moved to dismiss the complaint before discovery,
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claiming that qualified immunity shielded them from liability.
The District Court denied the motions without prejudice, conclud-
ing that factual development was required before it could deter-
mine whether qualified immunity was appropriate. The Fifth
Circuit reversed, granting qualified immunity to the officers as a
matter of law. The court acknowledged that “use of a taser in
unwarranted circumstances can be unconstitutional.” 3 F. 4th, at
135. It concluded, however, that petitioners had not shown that
Olivas had any “clearly established” “constitutional right not to be
tased” and “causfed] . . . to burst into flames.” Id., at 132, 134.

The Fifth Circuit denied rehearing en banc. Judge Willett
joined by two other judges dissented, explaining that the Fourth
Amendment violation was obvious if the “‘particularly egregious
facts’” were accepted as alleged in the complaint. 2 F. 4th 506,
514 (2021) (quoting Taylor v. Riojas, 592 U.S. 7, 9 (2020) (per
curiam)). As Judge Willett explained, the panel held to the
contrary only by erroneously “blurr[ing]” the motion-to-dismiss
standard with “something resembling summary-judgment re-
view.” 2 F. 4th, at 517-518. For instance, the panel concluded
that the officers’ use of deadly force was reasonable because Oli-
vas “posed a substantial and immediate risk of death or serious
bodily injury to himself and everyone in the house” and “the
officers had no apparent options” other than to tase Ramirez. 3
F. 4th, at 135-136. The complaint, however, alleged that petition-
ers and the officers were not at immediate risk but at a safe
distance away from Olivas, standing in a doorway such that they
could immediately exit the room if Olivas lit himself on fire. Peti-
tioners alleged that the officers were able to immobilize Olivas
with pepper spray and could have subdued him in that manner,
but failed to do so. More to the point, the complaint alleged that
the officers were aware that tasing Olivas would light him on fire
and thereby “tur[n] risk into reality.” 2 F. 4th, at 519.

For the reasons ably set forth by Judge Willett, I would sum-
marily reverse the Fifth Circuit’s grant of qualified immunity at
the motion-to-dismiss stage, a stage at which petitioners’ well-
pleaded allegations must be accepted as true. According to those
allegations, the officers elected to use force knowing that it would
directly cause the very outcome they claim to have sought to
avoid. That is, to prevent Olivas from lighting himself on fire
and burning down the house, the officers tased Olivas just after
they were warned that it would light him on fire. This Court’s
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precedent establishes that “the ‘reasonableness’ of a particular
seizure depends not only on when it is made, but also on how it
is carried out.” Graham v. Connor, 490 U.S. 386, 395 (1989).
See Temnessee v. Garner, 471 U.S. 1, 7-8 (1985). Using deadly
force that does no more than knowingly effectuate the exact
danger to be forestalled is clearly unreasonable under this
standard.

While “this Court is not equipped to correct every perceived
error coming from the lower federal courts,” it has deemed inter-
vention appropriate where a Court of Appeals decision reflects a
misapprehension of the standard for assessing excessive force
claims at the stage of the litigation concerned. Tolan v. Cotton,
572 U. S. 650, 659 (2014) (per curiam) (internal quotation marks
omitted) (summarily reversing grant of qualified immunity in a
Fourth Amendment excessive force case to correct “a clear misap-
prehension of summary judgment standards in light of our prece-
dents”). Factual development may reveal a different story, but,
as relevant now, Ramirez and her family have plausibly alleged
that the officers they called to prevent their husband and father’s
death instead used excessive force that predictably caused his
death and the loss of their home. Under this Court’s precedents,
that claim is entitled to proceed to discovery to determine
whether the family is entitled to some recompense for their unnec-
essary losses. I respectfully dissent.

No. 21-783. COPE ET AL. v. COoGDILL ET AL. C. A. 5th Cir.
Certiorari denied. Reported below: 3 F. 4th 198.

JUSTICE SOTOMAYOR, dissenting.

Jail officials placed Derrek Monroe, a pretrial detainee whom
they knew to have twice recently attempted suicide by strangula-
tion, in a cell with a 30-inch telephone cord, an obvious ligature,
contrary to statewide guidance and at least one official’s training.
The lone jailer on duty then watched for approximately 10 min-
utes as Monroe wrapped the cord tightly around his neck and
grew motionless. The jailer had neglected to call 911, despite
having been specifically trained to do so. Monroe died the next
day. The Fifth Circuit concluded that the jail officials were entitled
to qualified immunity. I disagree and would summarily reverse.

I

The facts and circumstances surrounding Monroe’s suicide are
not in dispute. Monroe was arrested on a suspected drug offense
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and booked at a county jail. During intake, he stated on a
screening form that he “‘wished [he] had a way to’” kill himself
that day. 3 F. 4th 198, 202 (CA5 2021). The form also reported
that he had attempted suicide two weeks earlier, had received
psychiatric services, had been diagnosed with “‘some sort of
schizophrenia,”” and displayed other signs of mental illness and
emotional disturbance. Ibid. This information was relayed to
Sheriff Leslie Cogdill and jail administrator Mary Jo Brixey.
Brixey placed Monroe on a temporary suicide watch.

The following day, Monroe had a medical incident that required
treatment at a local hospital. After receiving treatment, he was
returned to the jail and placed in a cell with other inmates. Al-
most immediately, he twice attempted suicide by strangulation.
He first tried wrapping a blanket around his neck, and after that
did not work, he climbed atop the cell’s toilet, tied a cloth to a
fixture, and tried to hang himself by jumping off. Jailer Jessie
Laws witnessed both attempts.

Respondents Cogdill and Brixey decided to relocate Monroe to
an isolation cell, contrary to Cogdill’s training as a sheriff, which
instructed that isolating a suicidal detainee was dangerous and
disfavored. Worse, Monroe’s isolation cell contained an obvious
risk for suicide by strangulation: a telephone mounted to the wall
with a 30-inch telephone cord. The decision to place him in a
cell with a ligature of that length contravened guidance issued
two years earlier by the Texas Commission on Jail Standards in
a memorandum addressed to all sheriffs and jail administrators.
The memorandum specifically addressed telephone cords, recount-
ing that four suicides involving telephone cords had occurred in
Texas jails in the span of 11 months and advising that all tele-
phone cords should be 12 inches or shorter in length.

Jail surveillance video captured what happened the next morn-
ing. Laws escorted Monroe to the shower and back to his cell.
Once confined in his cell, Monroe began acting erratically and was
visibly upset: He overflowed the toilet in his cell, began beating
the toilet with a plunger, and slammed the telephone receiver
against the wall. He then wrapped the telephone cord tightly
around his neck several times, all while Laws watched through
the bars of the cell.

Jail policy prohibited jailers from entering a cell when backup
personnel were not present. Although Laws was specifically
trained to call emergency medical services immediately in such
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circumstances, and jail policy required him to do so, he did not
call 911. When later asked why, he responded, “ ‘Honestly, I don’t
know.”” Id., at 214 (Dennis, J., dissenting). Instead, Laws called
his supervisors, Cogdill and Brixey, who were off duty and off
premises and therefore unable to respond quickly.

A minute or two after Monroe began strangling himself, his
body stopped moving. For the next five minutes, Laws stood
outside Monroe’s cell, peering into the cell several times and
checking his watch. Brixey arrived at the jail about 10 minutes
after Monroe began strangling himself, and Laws unlocked the
cell and unwrapped the cord from Monroe’s neck. Neither Laws
nor Brixey attempted to resuscitate Monroe. Brixey eventually
left to call emergency medical services, which arrived approxi-
mately five minutes after Brixey called (and approximately 16
minutes after Monroe first wrapped the cord around his neck).
Monroe still had a pulse and emergency medical services began
performing chest compressions on their arrival. Monroe died in
the hospital the following day.

Petitioner Patsy Cope, Monroe’s mother, sued respondents in
Federal District Court, alleging that they violated the Due Proc-
ess Clause of the Fourteenth Amendment by acting objectively
unreasonably in their treatment of Monroe and denying him ap-
propriate medical care, despite being aware of the risk that he
would commit suicide in an isolation cell with a 30-inch telephone
cord. The officers moved for summary judgment, arguing that
they were entitled to qualified immunity; the District Court dis-
agreed and held that disputes of material fact precluded sum-
mary judgment.

Over a vigorous dissent by Judge Dennis, the Fifth Circuit
reversed. As to respondent Laws, the Fifth Circuit concluded
that “at the very least,” petitioner presented sufficient evidence
to create a genuine dispute of material fact as to whether Laws
had subjective knowledge of the risk of serious harm, given that
Laws had witnessed Monroe attempt suicide by strangulation the
previous day. Id., at 207-208. The court also concluded that
watching an inmate attempt suicide while failing to call emer-
gency medical services was “both unreasonable and an effective
disregard for the risk to Monroe’s life,” especially where jail pol-
icy did not permit Laws to enter the cell to assist until backup
personnel arrived. Id., at 209. The court held, however, that
the law was not clearly established and that Laws’ failure to act
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was not “so extreme” as the allegations this Court reviewed in
Taylor v. Riojas, 592 U.S. 7 (2020) (per curiam). 3 F. 4th, at
209-210.

The Fifth Circuit also held that respondents Cogdill and Brixey
were entitled to qualified immunity on petitioner’s claim that they
were deliberately indifferent by housing Monroe in a cell contain-
ing a lengthy telephone cord that a suicidal detainee easily could
use to strangle himself. The court acknowledged that Brixey had
placed Monroe on a temporary suicide watch and that Cogdill was
aware that Monroe had attempted suicide by hanging the day
before. But the court concluded that there was no evidence that
any inmate at the facility had previously attempted suicide by
strangulation with a telephone cord, nor that Brixey and Cogdill
were aware of this danger. The court acknowledged that it had
previously held that officers were not entitled to qualified immu-
nity when they gave suicidal inmates bedding or blankets. Id.,
at 210-211 (citing Jacobs v. West Feliciana Sheriff’s Dept., 228
F. 3d 388, 390, 396 (CA5 2000), and Converse v. Kemah, 961 F. 3d
771, 773-774 (CA5 2020)). In the court’s view, however, the dan-
gers posed by a telephone cord were “not as obvious as the dan-
gers posed by bedding.” 3 F. 4th, at 210-211. The court there-
fore concluded that holding Monroe in a cell containing a 30-inch
telephone cord, unlike holding him in a cell containing a blanket,
did not violate a clearly established constitutional right.

II

I would summarily reverse the Fifth Circuit’s qualified-
immunity determinations as to all three respondents. It is well
established that “[qualified immunity shields an officer from suit
when she makes a decision that, even if constitutionally deficient,
reasonably misapprehends the law governing the circumstances
she confronted.” Brosseau v. Haugen, 543 U. S. 194, 198 (2004)
(per curiam). This Court has repeatedly held, nevertheless, that
“‘a general constitutional rule . . . may apply with obvious clarity
to the specific conduct in question, even though the very action
in question has not previously been held unlawful.’” Hope v.
Pelzer, 536 U. S. 730, 741 (2002) (quoting United States v. Lanier,
520 U.S. 259, 271 (1997); brackets and some internal quotation
marks omitted); see also Taylor, 592 U. S., at 8-9.

Here, respondent Laws offered no explanation for his failure to
call 911 immediately, or at any other point as he watched Monroe
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strangle himself and become motionless. Had Laws called for
medical help immediately, emergency medical services might have
arrived with enough time to save Monroe’s life; indeed, they ar-
rived only five minutes after they were finally summoned.* In-
stead, Laws waited until an off-duty and off-premises supervisor
arrived, wasting precious minutes that might have been the dif-
ference between life and death. No reasonable officer would have
stood and watched as a detainee strangled himself to death when
a simple, safe, and patently obvious response was available and
in fact required by jail policy and Laws’ specific training. Laws’
failure to call emergency medical services was an inexplicable and
unreasonable decision that, under any standard, clearly consti-
tuted deliberate indifference to Monroe’s life-or-death medical
needs. Accordingly, Laws was not entitled to qualified immunity.

The Fifth Circuit’s conclusion that respondents Cogdill and
Brixey were entitled to qualified immunity is equally erroneous.
It is undisputed that these respondents were aware of Monroe’s
risk of suicide. Brixey and Cogdill knew Monroe had twice at-
tempted suicide by strangulation just the day before, that he had
expressed a desire to kill himself when he was admitted to the
jail, and that he had attempted suicide on another occasion two
weeks earlier. Placing him alone in a cell containing a readily
accessible ligature, a 30-inch telephone cord, violated the Constitu-
tion in a manner that would have been “obvious” to any reason-
able officer. Hope, 536 U. S., at 740-741. That decision violated
Cogdill’s training as to the risks of placing suicidal detainees in
isolation cells. It also broke with the Texas Commission on Jail
Standards’ guidance, which specifically warned of the dangers
telephone cords posed to suicidal inmates and advised that tele-
phone cords should be 12 inches or shorter. Respondents Brixey
and Cogdill were not entitled to qualified immunity for their delib-
erate indifference to the risks to which they subjected Monroe.

*Brain death generally occurs four to five minutes after strangulation be-
gins. See California District Attorneys Association and Training Institute
on Strangulation Prevention, C. Gwinn & G. Strack, The Investigation and
Prosecution of Strangulation Cases 1 (2013), https://evawintl.org/wp-content/
uploads/California-Strangulation-Manual_web3.pdf; NYC Mayor’s Office to
Combat Domestic Violence, Strangulation Reference Guide 1, https:/www.
courts.ca.gov/documents/ BTB25-PreConDV05.pdf. Remarkably, however,
Monroe survived 16 minutes of strangulation, only to die the next day at
the hospital.
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This Court cannot and should not correct every error that
comes before it. But “summary dispositions remain appropriate
in truly extraordinary cases involving categories of errors that
strike at the heart of our legal system.” Andrus v. Texas, 596
U. S. 1010, 1028 (2022) (SOTOMAYOR, J., dissenting from denial of
certiorari). This is such a case. It involves a mother seeking
some measure of recompense for the tragic and unnecessary death
of her son. On the uniquely troubling facts of this case, a jury
should decide whether Cogdill and Brixey acted with deliberate
indifference for housing Monroe in a cell with an instrument that
predictably facilitated his suicide, and whether Laws likewise was
deliberately indifferent for watching Monroe strangle himself but
failing to contact emergency services promptly. I respectfully
dissent from the Court’s refusal to summarily reverse.

No. 21-1143. DRr. A. ET AL. v. HOCHUL, GOVERNOR OF NEW
YORK, ET AL. C. A. 2d Cir. Certiorari denied. Reported below:
17 F. 4th 266.

JUSTICE THOMAS, with whom JUSTICE ALITO and JUSTICE GOR-
SUCH join, dissenting.

In August 2021, New York mandated that all healthcare work-
ers receive a COVID-19 vaccine. See 10 N. Y. Admin. Code §2.61
(2021). Tt did so to “stop the spread” of the then-prevailing Delta
variant of the COVID-19 virus. New York State Governor’s Office,
Governor Cuomo Announces COVID-19 Vaccination Mandate for
Healthcare Workers (Aug. 16, 2021), https://www.governor.ny.gov/
news/governor-cuomo-announces-covid-19-vaccination-mandate-
healthcare-workers. The State exempted employees from the
mandate if vaccination would be “detrimental to [their] health.”
§2.61(d)(1). However, the State denied a similar exemption to
those with religious objections. See Dr. A. v. Hochul, 595 U. S.
1107, 1108-1109 (2021) (GORSUCH, J., dissenting from denial of
application for injunctive relief). Consequently, those who quali-
fied for the broad medical exemption simply had to employ stand-
ard protective measures and could keep their jobs. But those
who objected for religious reasons would be fired, even if they
took the same protective measures. See id., at 1108-1110.

Petitioners are 16 healthcare workers who served New York
communities throughout the COVID-19 pandemic. They object
on religious grounds to all available COVID-19 vaccines because
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they were developed using cell lines derived from aborted chil-
dren. Pet. for Cert. 8. Ordered to choose between their jobs
and their faith, petitioners sued in the U.S. District Court for
the Northern District of New York, claiming that the State’s
vaccine mandate violated the Free Exercise Clause. The District
Court agreed and issued a preliminary injunction. 567 F. Supp.
3d 362, 374-375 (2021). The Court of Appeals reversed. We the
Patriots USA, Inc. v. Hochul, 17 F. 4th 266 (CA2 2021) (per cu-
riam); We the Patriots USA, Inc. v. Hochul, 17 F. 4th 368 (CA2
2021) (per curiam). This Court then denied petitioners’ emer-
gency application to reinstate the injunction, which three of us
would have granted. See Dr. A., 595 U. S., at 1107. Since then,
“every Petitioner except one has been fired, forced to resign, lost
admitting privileges, or been coerced into a vaccination.” Pet.
for Cert. 13-14, and n. 10.

Petitioners now ask us to review the Court of Appeals’ decision
vacating the District Court’s preliminary injunction. I would
grant the petition. We have held that a “law . . . lacks general
applicability if it prohibits religious conduct while permitting sec-
ular conduct that undermines the government’s asserted interests
in a similar way.” Fulton v. Philadelphia, 593 U.S. 522, 534
(2021). Yet there remains considerable confusion over whether a
mandate, like New York’s, that does not exempt religious conduct
can ever be neutral and generally applicable if it exempts secular
conduct that similarly frustrates the specific interest that the
mandate serves. Three Courts of Appeals and one State Su-
preme Court agree that such requirements are not neutral or
generally applicable and therefore trigger strict scrutiny.! Mean-
while, the Second Circuit has joined three other Courts of Appeals
refusing to apply strict scrutiny.? This split is widespread, en-
trenched, and worth addressing.

1See Monclova Christian Academy v. Toledo-Lucas Cty. Health Dept.,
984 F. 3d 477, 482 (CA6 2020); Midrash Sephardi, Inc. v. Surfside, 366 F. 3d
1214, 1234-1235 (CA11 2004); Fraternal Order of Police v. Newark, 170 F. 3d
359, 3656—366 (CA3 1999); Mitchell Cty. v. Zimmerman, 810 N. W. 2d 1, 15—
16 (Towa 2012).

2See We the Patriots USA, Inc. v. Hochul, 17 F. 4th 266, 284-290 (CA2
2021) (per curiam); Doe v. San Diego Unified School Dist., 19 F. 4th 1173,
1177-1178 (CA9 2021); Doe v. Mills, 16 F. 4th 20, 29-31 (CA1 2021);
303 Creative LLC v. Elenis, 6 F. 4th 1160, 1186 (CA10 2021), cert. granted,
595 U.S. 1218 (2022) (granting certiorari to review a Free Speech Clause
claim).
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This case is an obvious vehicle for resolving that conflict. The
New York mandate includes a medical exemption but no religious
exemption, even though “allowing a healthcare worker to remain
unvaccinated undermines the State’s asserted public health goals
equally whether that worker happens to remain unvaccinated for
religious reasons or medical ones.” Dr. A., 595 U.S., at 1113
(opinion of GORSUCH, J.). The Court could give much-needed
guidance by simply deciding whether that single secular exemp-
tion renders the state law not neutral and generally applicable.

Moreover, I would not miss the chance to answer this recurring
question in the normal course on our merits docket. Over the
last few years, the Federal Government and the States have
enacted a host of emergency measures to address the COVID-19
pandemic. Many were not neutral toward religious exercise or
generally applicable. See, e. g., Tandon v. Newsom, 593 U. S. 61, 64
(2021) (per curiam) (listing four other cases from the Ninth Cir-
cuit alone); Roman Catholic Diocese of Brooklyn v. Cuomo, 592
U. S. 14 (2020) (per curiam). Circumstances forced us to confront
challenges to those measures in an emergency posture, a practice
that Members of this Court have criticized. See, e. g., Merrill v.
Milligan, 595 U.S. 1197, 1211 (2022) (KAGAN, J., dissenting from
grant of application for stay) (lamenting use of the so-called “sha-
dow docket to signal or make changes in the law, without anything
approaching full briefing and argument”). Here, the Court could
grant a petition that squarely presents the disputed question and
consider it after full briefing, argument, and deliberation.

Unfortunately, the Court declines to take this prudent course.
Because I would address this issue now in the ordinary course,
before the next crisis forces us again to decide complex legal
issues in an emergency posture, I respectfully dissent.

No. 21-5967. GRZEGORCZYK v. UNITED STATES. C. A. 7Tth Cir.
Certiorari denied. Reported below: 997 F. 3d 743.

Statement of JUSTICE KAVANAUGH, with whom THE CHIEF
JUSTICE, JUSTICE THOMAS, JUSTICE ALITO, and JUSTICE BAR-
RETT join, respecting the denial of certiorari.

The defendant in this case wanted to murder six people whom
he blamed for his divorce and for the loss of custody of his child.
He hired and paid hitmen. And he told the hitmen to burn the
six intended victims alive. So that he would have a good alibi,
the defendant planned to be in Poland when the murders occurred.
It turned out, however, that the would-be hitmen were under-
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cover law enforcement officers. So the defendant was arrested and
federally charged with murder for hire and a firearms violation.

The United States then negotiated a plea deal with the defendant.
The plea agreement was unconditional. Among other things,
the defendant waived any right to challenge his murder-for-hire
and firearms convictions. Consistent with that plea agreement, the
defendant was sentenced to almost 18 years of imprisonment.

A couple of years later, the defendant filed a motion under
28 U. 8. C. §2255 collaterally challenging his firearms conviction.
Because of the defendant’s unconditional guilty plea, the District
Court denied the motion, and the Seventh Circuit affirmed.
Based on the Government’s current view of certain cases decided
after the defendant’s guilty plea, the Government now asks this
Court to vacate the Seventh Circuit’s judgment and to order the
Seventh Circuit to reconsider the defendant’s § 2255 motion. Be-
cause the Seventh Circuit correctly concluded that the defendant’s
unconditional guilty plea precluded any argument based on the
new case law, this Court has no appropriate legal basis to vacate
the Seventh Circuit’s judgment.

That said, the Constitution affords the Executive Branch au-
thority to unilaterally provide relief to the defendant, if the Exec-
utive wishes to do so. The Framers of the Constitution contem-
plated that a federal criminal conviction or sentence might later
be questioned by the Executive. And Article II of the Constitu-
tion grants the President broad unilateral authority to pardon
federal defendants and to commute federal sentences. Art. II,
§2, cl. 1. Presidents regularly exercise that power.

In order to provide relief to the defendant in this case, the
Executive Branch therefore has no need to enlist the Judiciary,
or to ask the Judiciary to depart from standard practices and
procedures. To the extent that the Department of Justice has
concluded that this defendant’s conviction should be vacated
or that his sentence should be reduced, the Attorney General
may recommend a pardon or commutation to the President,
and the President may pardon the defendant or commute the
sentence.

JUSTICE SOTOMAYOR, with whom JUSTICE BREYER, JUSTICE
KAGAN, and JUSTICE GORSUCH join, dissenting.

Neither the Federal Government nor federal courts are immune
from making mistakes. Accordingly, on rare occasions, after the
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Government prevails in a case in a court of appeals, the Solicitor
General asks this Court to grant a petition for certiorari, vacate
the judgment below, and remand (GVR) in light of an error or an
intervening development. Such requests occur in only a handful
of the several thousand cases this Court considers every Term on
its certiorari docket. When they are made, however, they are
often of enormous consequence to the nongovernmental party.
They may affect a petitioner’s deportation, the length of a peti-
tioner’s prison sentence, or even a petitioner’s eligibility for the
death penalty.

Today marks the second instance this Term in which this Court
has refused to issue a GVR order, notwithstanding the Solicitor
General’s confession of error, in a criminal case with great stakes
for the individual petitioner. See Coonce v. United States, 595
U. S. 1047 (2021) (SOTOMAYOR, J., dissenting from denial of certio-
rari). Through these cases, the Court appears to be quietly con-
stricting its GVR practice. Here, it deprives petitioner Zenon
Grzegorczyk of an opportunity to remedy an unlawful 7% -year
component of his prison sentence, despite the Government’s sup-
port. ~Nothing in precedent or history supports such a eramped
conception of the Court’s GVR practice, which forces individuals
like Grzegorczyk to bear the brutal cost of others’ errors and
denies them the benefit of a readily available, and potentially life-
altering, procedural mechanism to correct those errors.

I

In 2014, Grzegorczyk pleaded guilty in federal court to one
count of knowingly using a facility of interstate commerce with
intent that a murder be committed, in violation of 18 U.S.C.
§1958(a), and one count of possessing a firearm in furtherance of
a “crime of violence,” in violation of §924(c)(1)(a). Grzegorczyk’s
§924(c) conviction was expressly premised on his §1958(a) convic-
tion as the predicate “crime of violence.” Brief for United States
4. The District Court sentenced Grzegorczyk to a total of 17
years and 7 months’ incarceration, 5 years of which were for the
§924(c) charge. In his plea agreement, Grzegorczyk waived his
right to appeal except as to the validity of his plea and the sen-
tence imposed.

This Court subsequently held the residual clause of §924(e),
defining “violent felony” for purposes of the Armed Career Crimi-
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nal Act, unconstitutionally vague. See Johnson v. United States,
576 U.S. 591, 597 (2015). Grzegorezyk filed a motion under 28
U. S. C. §2255, arguing that the similarly worded residual clause
defining “crime of violence” in 18 U. S. C. §924(c)(3)(B) was uncon-
stitutionally vague, that his §1958(a) conviction did not independ-
ently qualify as a “crime of violence” under the elements clause
of §924(c)(3)(A), and that his §924(c) conviction was therefore
invalid. While the motion was pending, this Court struck down
§924(c)(3)(B) as unconstitutionally vague. See United States v.
Dawis, 588 U. S. 445, 469-470 (2019).

The District Court denied Grzegorczyk’s motion based on his
waiver of appellate rights. Grzegorczyk appealed, arguing that
his claim was cognizable. The Government responded that al-
though §924(c)(3)(B) was indeed unconstitutional, Grzegorczyk’s
§1958(a) conviction nevertheless constituted a “crime of violence”
under the elements clause of §924(c)(3)(A), so his §924(c) convie-
tion remained valid. The Government also chose to invoke
Grzegorezyk’s appeal waiver as a procedural bar to his claims.
The Seventh Circuit sided with the Government solely as to
Grzegorezyk’s waiver of rights.

Grzegorczyk petitioned for certiorari. The Government re-
sponded by asking this Court to issue a GVR order. See Brief
for United States 7-8. The Government explains that “its usual
practice is to waive any applicable procedural defenses on collat-
eral review” where it “determines that a defendant’s conviction
under Section 924(c) is invalid and no other grounds support the
defendant’s overall sentence.” Id., at 10-11. Below, the Govern-
ment did not follow this practice, and instead invoked Grzegore-
zyk’s waiver, because it mistakenly believed §1958(a) to be a
“crime of violence” under the elements clause of §924(c)(3)(A).
Now, however, the Government has determined, in view of
§1958(a)’s elements, that the offense does not satisfy the require-
ments of §924(c)(3)(A) and therefore does not constitute a “crime
of violence.” As a result, the Government “agrees . . . that
[Grzegorczyk’s] Section 924(c) conviction is . . . invalid,” and it
asks this Court to issue a GVR order to “allow the district court
to reevaluate [Grzegorczyk’s] sentence.” Id., at 10, 11.

The Government adds that GVR would permit correction of
an additional error in Grzegorczyk’s sentence: The parties had
erroneously agreed that his §1958(a) conviction (for which the
District Court imposed a sentence of 12 years and 7 months’
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incarceration) had a statutory maximum punishment of 20 years,
when in fact the relevant statutory maximum was 10 years. Be-
tween the 2 years and 7 months of extrastatutory punishment
imposed on the §1958(a) conviction and the 5 years imposed on
the concededly invalid §924(c) conviction, then, over 7' years of
unlawful incarceration hang in the balance.

Nonetheless, this Court denies certiorari.

II

Grzegorezyk’s case falls comfortably within this Court’s long-
standing GVR practice, as codified in statute and applied in prece-
dent. The authority for this practice stems from 28 U.S. C.
§2106, which provides that “[t]he Supreme Court . .. may . ..
vacate, set aside or reverse any judgment, decree, or order of a
court lawfully brought before it for review, and may remand the
cause and . . . require such further proceedings to be had as may
be just under the circumstances.”

This Court has historically exercised this broad grant of author-
ity to issue GVR orders in many circumstances, including, as
relevant here, “in light of the position asserted by the Solicitor
General” (e. g., where the Solicitor General confesses error). The
Court has entered GVR orders on the Government’s motion, with-
out undertaking any express analysis of the merits, for well over
a century. See, e.g., De Baca v. United States, 189 U.S. 505
(1903) (per curiam) (“Error being confessed by the appellees,
judgment reversed, and cause remanded with directions to pro-
ceed therein according to law”); Ballin v. Magone, 140 U. S. 670
(1891) (per curiam) (“Judgment reversed, with costs, by consent
of [the Attorney General], who confessed error, and cause
remanded to be proceeded in according to law and justice, on
motion of Mr Assistant Attorney Gemeral Mauwry for defendant
in error”).!

In the modern era, the Court has explained that a GVR order
may be appropriate even where the Solicitor General may not
concede, or the Court may not perceive, an absolute certainty
that the judgment would be different on remand:

1 Although these orders refer to reversal rather than vacatur, the differ-
ence in terminology appears to be an artifact of the era. See A. Bruhl, The
Remand Power and the Supreme Court’s Role, 96 Notre Dame L. Rev. 171,
195, n. 111, 231, n. 319 (2020) (Bruhl).
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“Where intervening developments, or recent developments
that we have reason to believe the court below did not fully
consider, reveal a reasonable probability that the decision
below rests upon a premise that the lower court would reject
if given the opportunity for further consideration, and where
it appears that such a redetermination may determine the
ultimate outcome of the litigation, a GVR order is, we believe,
potentially appropriate. Whether a GVR order is ultimately
appropriate depends further on the equities of the case ....”
Lawrence v. Chater, 516 U. S. 163, 167-168 (1996) (per curiam,).

The justifications for this “reasonable probability” standard are
many. The Court has explained that a GVR order can, depending
on the circumstances, “conservle] the scarce resources of this
Court that might otherwise be expended on plenary consideration,
assis[t] the court below by flagging a particular issue that it does
not appear to have fully considered, assis[t] this Court by procur-
ing the benefit of the lower court’s insight before we rule on the
merits, and alleviat[e] the ‘[plotential for unequal treatment’ that
is inherent in our inability to grant plenary review of all pending
cases raising similar issues.” ~ Id., at 167. - In the criminal context
in particular, the Court has emphasized that “[wlhen a litigant is
subject to the continuing coercive power of the Government in
the form of imprisonment, our legal traditions reflect a certain
solicitude for his rights, to which the important public interests
in judicial efficiency and finality must occasionally be accommo-
dated.” Stutson v. United States, 516 U.S. 193, 196 (1996) (per
curiam,).

Applying this standard here, a GVR order is entirely appro-
priate. The Solicitor General’s considered concession that 18
U.S. C. §1958(a) is not a “crime of violence” under the elements
clause of §924(c)(3)(A) is an intervening development that has
triggered the Government’s agreement to forgo assertion of the
procedural bar that proved decisive below. Consequently, there
is surely a reasonable probability of a different result on remand:
With the Government waiving the procedural bar, Grzegorczyk’s
§924(c) conviction and 5-year sentence should be vacated, and his
§1958(a) sentence reduced by at least 2 years and 7 months.?

2The courts below and the parties could also consider on remand whether
any of the charges dismissed pursuant to Grzegorczyk’s plea agreement
should be revived, see Brief for United States 11, but any such consideration
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Moreover, given the stakes for Grzegorezyk, as well as the Gov-
ernment’s express consent, this is a case where the marginal cost
to judicial efficiency and finality from a remand should yield to
solicitude for Grzegorczyk’s rights. “[Flurther proceedings” are
therefore “just under the circumstances,” 28 U. S. C. §2106, and
the Court should issue a GVR order.

II1

Notwithstanding the foregoing analysis, and contrary to Law-
rence and Stutson, the Court denies certiorari. It thereby de-
prives Grzegorczyk of an opportunity to correct two patent errors
in his convictions and sentences, despite the Government’s urging.
Current and former Members of this Court have raised arguments
for constricting this Court’s longstanding GVR practice, but none
justify this harsh result.

Some Justices have opined, contrary to the aforementioned
precedents, that GVR orders are inappropriate unless the Solici-
tor General confesses error in the outcome below, not just the
reasoning, or the Court itself determines that the outcome was
erroneous.” To begin with, however, this alternative view does
not support the instant disposition. As the Solicitor General ex-
plains, the procedural bar on which the Court of Appeals prem-
ised its denial of relief to Grzegorczyk is waivable, and the Gov-
ernment would waive it on remand. See Brief for United States

would not bear on the undisputed invalidity of Grzegorczyk’s §924(c) convic-
tion. The dismissed counts of Grzegorczyk’s indictment also charged viola-
tions of §1958(a), which the Government now concedes are not “crimels] of
violence” for purposes of §924(c).

3See, e.g., Myers v. United States, 587 U.S. 981, 982 (2019) (ROBERTS,
C. J,, dissenting) (GVR order in a criminal case where the Solicitor General
“believe[d] the Eighth Circuit made some mistakes in its legal analysis, even
if it ultimately reached the right result”); Machado v. Holder, 559 U. S. 966
(2010) (same) (GVR order in an immigration case where the Solicitor General
“suggest[ed] that the Court of Appeals ignored petitioners’ nonconstitutional
claim of ineffective assistance of counsel” but “d[id] not . . . take the position
that the judgment reached [below] was incorrect,” and “this Court ha[d] not
independently examined the merits of that judgment”); Nunez v. United
States, 5564 U. S. 911, 912 (2008) (Scalia, J., dissenting) (“In my view we have
no power to set aside (vacate) another court’s judgment unless we find it to
be in error,” or at least “when the Government, without conceding that a
judgment is in error, merely suggests that the lower court’s basis for the
judgment is wrong”).
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11 (citing Wood v. Milyard, 566 U. S. 463, 472-473 (2012)). The
Government’s concession that Grzegorczyk’s 18 U.S.C. §924(c)
conviction is invalid, coupled with the Government’s commitment
to forgo reliance on the procedural bar, thus leaves little room
for any result other than vacatur of (at least) that conviction
and sentence.

Even setting aside the circumstances of this case, the alterna-
tive view fails on its own merits. It cannot be squared with the
only textual limitation on the Court’s statutory authority in such
cases, which requires that a GVR order “be just under the circum-
stances.” 28 U.S.C. §2106.* This Court’s prior GVR practice
recognizes that deprivations of process, particularly where the
stakes for individual litigants are high, are unjust in and of
themselves. Such deprivations harm not only litigants but also
the legal system itself, confidence in which is eroded when known,
consequential, and remediable errors are needlessly left uncor-
rected. Cf. Rosales-Mireles v. United States, 585 U. S. 129, 141
(2018) (“In broad strokes, the public legitimacy of our justice
system relies on procedures that are ‘neutral, accurate, consistent,
trustworthy, and fair,’ and that ‘provide opportunities for error
correction’”).  Respect for these concerns can justify the mar-
ginal cost to efficiency and finality occasioned by a GVR order,
as this Court has recognized. See, e. g., Stutson, 516 U. S., at 197
(“‘[Dlry formalism should not sterilize procedural resources which
Congress has made available to the federal courts,”” at least
where “a GVR order guarantees to the petitioner full and fair
consideration of his rights . . . and is also satisfactory to the
Government”).?

4 Justice Scalia suggested that “implicit [constitutional] limitations imposed
. . . by the nature of the appellate system” may deprive this Court of the
power to vacate judgments not determined to be in error. Lawrence v.
Chater, 516 U. S. 163, 178 (1996) (dissenting opinion); see also id., at 189-190.
The Court correctly rejected this view as lacking any textual basis and as
inconsistent with historical practice. Id., at 166-167 (per curiam).

5The Court once valued these concerns so deeply that in unusual cases, it
issued GVR orders even where purportedly independent grounds, decided
by the court below, supported the judgment. See Wellons v. Hall, 558 U. S.
220, 222, 224 (2010) (per curiam) (issuing a GVR order where a Court of
Appeals erroneously applied a procedural bar and also stated it would inde-
pendently deny relief on the merits, because the Court of Appeals gave,
“at most, perfunctory consideration” to the merits without the benefit of an
evidentiary hearing, leaving this Court unsure whether the merits determi-
nation “really was independent” of the error).
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The alternative view does a grave disservice to these principles.
By dismissing GVR orders as mere “tutelary remand[s], as to a
schoolboy made to do his homework again,” Lawrence, 516 U. S.,
at 185-186 (Scalia, J., dissenting), it gives little or no weight to
concerns about injustice to litigants and damage to public confi-
dence. No doubt, this Court must guard zealously against unwar-
ranted impositions upon “the hard-working judges of the [Courts
of Appealsl.” Myers v. United States, 587 U.S. 981, 982 (2019)
(ROBERTS, C. J., dissenting). Clearly, however, no judges would
privilege their workloads above all other considerations, particu-
larly courts’ interest in the fair administration of justice.

The suggestion that this Court should independently evaluate
a confession of error on the merits before issuing a GVR order
also falters. This Court has often remarked that it is “a court
of review, not of first view.” Cutter v. Wilkinson, 544 U. S. 709,
718, n. 7 (2005). The Court’s longstanding GVR practice is con-
sistent with that conception: It does not engage this Court in
routine error correction, but leaves it to the lower courts to re-
visit their judgments, including possible alternative grounds for
those judgments, in the first instance. See Lawrence, 516 U.S.,
at 167; Stutson, 516 U.S., at 197.° In this way, GVR orders
enable the Government and the lower courts to share in the work
of ensuring that our legal system does not erroneously “deny
someone his liberty longer than the law permits.” See Hicks v.
United States, 582 U. S. 924, 926 (2017) (GORSUCH, J., concurring).

Because none of the aforementioned objections apply to Grzeg-
orczyk’s petition, see supra, at 942-944, the Court’s denial of cer-
tiorari must be premised on a different justification, one still more
novel. That rationale seems to be this: The Government’s shift
in position, though an intervening development, is not the kind of
development that warrants a GVR order. The Court’s apparent

SThis Court’s issuance of GVR orders without forecasting definite out-
comes on remand also accords with other established appellate practices.
For example, an appellate court may vacate and remand for consideration of
mootness without determining that a case is moot. Similarly, this Court
frequently reverses or vacates a lower court’s judgment on one ground, but
remands for consideration of alternative grounds, such as harmlessness, that
may ultimately support the lower court’s original judgment. See Bruhl
232-233. Moreover, my colleagues do not appear to question this Court’s
authority to issue a GVR order where an intervening decision of this Court
bears on the reasoning below, again without determining whether the judg-
ment itself is invalid.
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concern is that although the Government concedes that the prem-
ise of the decision below (the Government’s assertion of a proce-
dural bar) has changed, the Government does not object to the
legal analysis that flowed from that premise (that the procedural
bar, if asserted, foreclosed Grzegorczyk’s claim). See ante, at
937-938 (statement of KAVANAUGH, J., respecting denial of
certiorari).

This Court’s GVR practice, however, has never been so inflexi-
bly focused on correcting legal errors. Rather, as explained, this
Court has long issued GVR orders to facilitate the fair and just
resolution of individual cases in the lower courts. See, e. g., Law-
rence, 516 U. S., at 174-175 (issuing a GVR order to allow a lower
court to “consider [a new] administrative interpretation that ap-
pears contrary to the Government’s narrow self-interest” and “fur-
the[r] fairness by treating Lawrence like other future benefits
applicants”). It is therefore no answer to observe that the Govern-
ment “should have no difficulty presenting [a] matter to subse-
quent panels of the [Court of Appeals]” in other cases. Myers,
587 U. S., at 982 (ROBERTS, C. J., dissenting). The Government’s
future litigation positions offer cold comfort to a petitioner who
must face additional years in prison, if not deportation or execu-
tion, based solely on happenstance, and despite the ready avail-
ability of a remedy that the Government affirmatively advocates.”

Ultimately, underpinning many criticisms of the Court’'s GVR
practice seems to be a desire to teach the Government that it
must live with its own litigation choices. That logic persuades
where, for example, the Government appears to seek a GVR order
as “part of an unfair or manipulative litigation strategy,” such as
an effort to avoid this Court’s review of an issue. Lawrence, 516
U. S, at 168; see also Hicks, 582 U. S., at 925 (GORSUCH, J., concur-

"Nor can the Court’s denial of a GVR order be justified by the remote
possibility of a Presidential pardon or commutation. See ante, at 938 (state-
ment of KAVANAUGH, J.). Plainly, the Article II pardon power, which ap-
plies in all federal criminal cases, does not obviate or impliedly displace
available judicial processes and remedies. To the contrary, while Presiden-
tial pardons and commutations may be granted as acts of mercy, to address
changes in society or personal circumstances, or for other reasons, they have
never been understood as mechanisms for correcting errors, whether by
courts or by the Government. Moreover, relying on the theoretical avail-
ability of a pardon overlooks the fact that the courts, not just the Govern-
ment, initially erred by approving Grzegorczyk’s unlawful sentence in excess
of the statutory maximum.
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ring) (cautioning against issuing a GVR order “when the confes-
sion bears the marks of gamesmanship”). It is inapt here. I
agree that it would have been preferable for the Government
to correct its mistake during the proceedings below. But the
Government will learn no lesson, because it will pay no price.
By denying certiorari rather than issuing a GVR order, the Court
allocates the full cost of the Government’s error to Grzegorezyk,
who faces over 7% extra years of incarceration as a result.

* * *

All agree that a GVR order is inappropriate when the outcome
plainly would not change on remand. Here, however, significant
portions of Grzegorezyk’s convictions and sentences are unfair and
illegal, as Grzegorczyk’s prosecuting and jailing authority con-
cedes. In view of Grzegorezyk’s liberty interests, and consistent
with the Government’s responsibility to ensure that the laws are
applied fairly and accurately, the Solicitor General asks this Court
to afford the Government and the courts below a chance to ad-
dress this concern, as the Court has done for decades. Yet the
Court declines to do so. The rules of law under which people
are deprived of their liberty or their lives should be made of
sturdier stuff. I respectfully dissent.

No. 21-6428. HiLL ». SHOOP, WARDEN. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 11 F. 4th 373.

JUSTICE SOTOMAYOR, with whom JUSTICE BREYER and JUSTICE
KAGAN join, dissenting.

Petitioner Danny Hill was convicted of murder and sentenced
to death before this Court’s decision in Atkins v. Virginia, 536
U. S. 304 (2002), which held that it is unconstitutional to execute
people with intellectual disabilities. In response to Atkins, Hill
filed a petition for state postconviction relief. Despite a mountain
of record evidence to the contrary, the state courts held that Hill
was not intellectually disabled. On federal habeas review under
the Antiterrorism and Effective Death Penalty Act (AEDPA), a
unanimous panel of the Sixth Circuit concluded that the state
courts unreasonably determined the facts, and ordered relief as
to Hill’s death sentence. Specifically, the Sixth Circuit ruled that
the state courts “failed seriously to contend with the extensive
past evidence of Hill’s intellectual disability” by “exclud[ing] or
discount[ing] past evidence of intellectual disability” and engaged
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in “cafeteria-style selection of some evidence” over other evidence.
Hill v. Anderson, 960 F. 3d 260, 270 (2020) (per curiam). The
Sixth Circuit took the case en banc, vacated the panel decision,
and in a deeply divided decision, affirmed the District Court’s
denial of habeas relief.

As the seven dissenting judges observed, “[nJo person looking
at this record could reasonably deny that Hill is intellectually
disabled under Atkins.” 11 F. 4th 373, 400 (CA6 2021) (opinion
of Moore, J.). Before Hill filed his state petition for postconvic-
tion relief, he had been diagnosed with intellectual disabilities
approximately 10 times, beginning at age six. He scored 70 or
below on every 1Q test he took during his school years. The
record before the state courts also revealed significant limitations
in Hill’s functional academics, self-care, social skills, and self-
direction. He could not sign his own name, never lived independ-
ently, was “‘functionally illiterate’” at school and in prison, could
not read or write above a third-grade level, and could not perform
a job without substantial guidance from supervisors. Id., at 407.
He has never been able to take care of his own hygiene independ-
ently; even in the rigidly organized environment of prison, he will
not shower without reminders. All three medical professionals
who testified at the mitigation phase of Hill’s trial concluded that
he was within the range of intellectual disability, see State v. Hill,
177 Ohio App. 3d 171, 177, 2008-Ohio-3509, 19 8-11, 894 N. E. 2d
108, 112, and the trial court found the record indicated that Hill
was “‘mildly to moderately retarded.”” 11 F. 4th, at 381 (major-
ity opinion).

For the reasons urged by Judge Moore in her dissent below, I
would summarily reverse the en banc court’s denial of habeas
relief. There is overwhelming record support for the fact that
Hill has intellectual disabilities, as the state courts recognized at
his trial and on direct appeal. It was only by discounting exten-
sive past evidence of intellectual disability and focusing myopi-
cally on Hill’s highly structured interactions with law enforce-
ment, prison officials, and the courts that the state postconviction
courts came to a different conclusion. At a minimum, future
courts and, if the time comes, the Ohio Parole Board, should
remember that a federal court’s conclusion that a state court’s
decision was not “unreasonable” under AEDPA does not mean it
was correct. As the en banc Sixth Circuit itself acknowledged,
there is no question that jurists “could have reasonably reached
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the opposite conclusion” as the Ohio courts with respect to Hill’s
intellectual disability, and therefore whether he is constitutionally
eligible for the death penalty. Id., at 395.

No. 21-6674. STOREY v. LUMPKIN, DIRECTOR, TEXAS DEPART-
MENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS DIVI-
SIoN. C. A. 5th Cir. Certiorari denied. Reported below: 8
F. 4th 382.

Statement of JUSTICE SOTOMAYOR respecting the denial of
certiorari.

The facts of this case offer a cautionary tale for those Courts
of Appeals that have yet to define what constitutes a restricted
“second or successive habeas corpus application,” 28 U.S.C.
§2244(b)(2), in the context of prosecutorial misconduct. I write
to underscore how erroneous the Fifth Circuit’s definition is and
how it unfairly deprives individuals of an opportunity to raise
serious claims of prosecutorial malfeasance in federal habeas
proceedings.

After a jury convicted petitioner Paul David Storey of murder-
ing Jonas Cherry in the course of a robbery, prosecutors argued
for a death sentence. In the State’s punishment-phase closing
argument, a prosecutor told the jury: “[1]t should go without
saying that all of Jonas’s family and everyone who loved him
believe the death penalty is appropriate.” Ex parte Storey, 584
S. W. 3d 437, 447 (Tex. Crim. App. 2019) (Walker, J., dissenting).
The jury sentenced Storey to death.

In December 2016, eight years after trial and months before
Storey’s scheduled execution, Storey’s counsel learned that the
prosecutor’s assertion during the punishment-phase closing argu-
ments was false. In truth, Cherry’s parents vigorously and con-
sistently opposed the State’s choice to seek the death penalty for
Storey. Cherry’s parents communicated their views to the State’s
prosecutors before trial, including the prosecutor who told the
jury otherwise in closing. But the State never disclosed Cherry’s
parents’ wishes to Storey or his counsel. Instead, the prosecutor
knowingly and affirmatively misrepresented those wishes to the
jury in order to secure a death sentence.

Based on this revelation, Storey sought postconviction relief in
state court. He asserted that the State’s misconduct during his
prosecution violated the constitutional rules set forth in cases like
Brady v. Maryland, 373 U.S. 83 (1963) (State’s failure to turn
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over exculpatory evidence violates due process), and Napue v.
Illinois, 360 U. S. 264 (1959) (State’s elicitation of knowingly false
testimony violates due process). Because Storey had previously
filed an application for postconviction relief, Texas law required
Storey to establish that the factual basis for his new claims was
unavailable when he filed his first application. See Tex. Code
Crim. Proc. Ann., Art. 11.071, §5(a)(1) (Vernon Supp. 2006). A
state postconviction court found this standard satisfied, held that
the prosecutor’s knowingly false statement in closing argument
violated the Constitution, and recommended that Storey receive
a new punishment trial.

A fractured Texas Court of Criminal Appeals reversed. The
majority held that Storey could not bring his misconduct claims
because he had failed to show that those claims’ factual basis
was not previously available through the exercise of reasonable
diligence. The majority reached this conclusion in part because
although Storey’s prior postconviction counsel (who by then was
deceased) had a strong reputation for diligence, Storey had been
unable to present specific evidence proving that this deceased
attorney had exercised diligence in his particular case.  Ex parte
Storey, 584 S. W. 3d, at 439. Judge Yeary and Judge Walker filed
dissents, both joined by Judge Slaughter.

Storey then sought relief in federal court, which the Fifth Cir-
cuit ultimately denied on federal procedural grounds. See 8 F.
4th 382 (2021). The State argued that Storey’s request for relief
constituted a “second or successive habeas corpus application”
under 28 U. S. C. §2244(b), which bars federal courts from consid-
ering such applications except in limited circumstances not pres-
ent here. Storey maintained that his request was not “‘an abuse
of the writ’” under this Court’s case law and therefore not succes-
sive, given that he was not aware of the State’s misconduct until
late 2016. Bamnister v. Davis, 590 U. S. 504, 512 (2020); see ibid.
(explaining that if a “later-in-time filing would have ‘constituted
an abuse of the writ’” under “‘our prior habeas corpus cases,””
“it is successive; if not, likely not”). The Fifth Circuit concluded
otherwise, finding itself bound by Circuit precedent holding that
“‘Brady claims raised in second-in-time habeas petitions are suc-
cessive regardless of whether the petitioner knew about the al-
leged suppression when he filed his first habeas petition.”” 8
F. 4th, at 392 (quoting In re Will, 970 F. 3d 536, 540 (CA5 2020)).
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As I have previously explained, the Fifth Circuit’s “illogical
rule” defining “second or successive” in this fashion “rewards
prosecutors who successfully conceal their Brady and Napue vio-
lations until after an inmate has sought relief from his convictions
on other grounds.” Bernard v. United States, 592 U.S. 1139,
1142 (2020) (opinion dissenting from denial of certiorari and appli-
cation for stay). “Under this rule, prosecutors can run out the
clock and escape any responsibility for all but the most extreme
violations.” Id., at 1143.

The Fifth Circuit’s rule contravenes this Court’s precedent.
Panetti v. Quarterman, 551 U. S. 930 (2007), holds that a petition
bringing a claim that was not ripe when the petitioner filed his
first-in-time petition is not “second or successive.” That reason-
ing “applies with full force to Brady claims” like Storey’s, where
the issue is that the State unlawfully failed to disclose evidence
favorable to the defense, and the petitioner is not aware of that
evidence until after the first-in-time petition. Bernard, 592 U. S.,
at 1142 (SOTOMAYOR, J., dissenting). By ignoring Panetti’s logic,
the Fifth Circuit’s rule improperly “produce[s] troublesome re-
sults, create[s] procedural anomalies, and close[s] our doors to a
class of habeas petitioners seeking review without any clear indi-
cation that such was Congress’ intent.” Panetti, 551 U. S., at 946
(internal quotation marks omitted).!

The posture of Storey’s case renders it a poor fit for this Court’s
review. His case, however, illustrates the injustice that can flow
from an overbroad view, unsupported by precedent, of what con-
stitutes a “second or successive” habeas petition. Prosecutors
not only failed to disclose Cherry’s parents’ unwavering desire
that Storey not be sentenced to death, but also misled the jury
in summation to successfully secure a death sentence. The State
then ran out the clock by failing to disclose its malfeasance
throughout Storey’s initial postconviction proceedings. When
Storey later sought postconviction relief based on the facts the

1 At least three other Courts of Appeals have adopted the same erroneous
interpretation as the Fifth Circuit. See In re Wogenstahl, 902 F. 3d 621,
626-628 (CA6 2018) (per curiam); Brown v. Muniz, 889 F. 3d 661, 668-671
(CA9 2018); Tompkins v. Secretary, Dept. of Corrections, 557 F. 3d 1257,
1259-1260 (CA11 2009) (per curiam). But see Scott v. United States, 890
F. 3d 1239, 1254-1258 (CA11 2018) (disagreeing with Tompkins at length but
following it as binding); In re Jackson, 12 F. 4th 604, 611-616 (CA6 2021)
(Moore, J., concurring) (opining that Wogenstahl was wrongly decided).
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State had misrepresented, the sole court to decide the merits of
his misconduct claims found him entitled to receive a new punish-
ment trial. But under the Fifth Circuit’s irrational rule, it was
too late: Storey should have raised these claims in his first federal
habeas petition, regardless of the extent of the State’s malfea-
sance or whether he could have known of it at that time. As a
result, Storey now faces the possibility of execution without reso-
lution of his claims. I trust that other federal courts will pay
closer heed to Panetti and Banister when they confront this im-
portant issue.

JuLy 21, 2022
Certiorarit Granted

No. 22-58 (22A17). UNITED STATES ET AL. v. TEXAS ET AL.
C. A. 5th Cir. Application for stay, presented to JUSTICE ALITO,
and by him referred to the Court, denied. The Solicitor General
suggested that the Court may want to construe the application
as a petition for writ of certiorari before judgment. Doing so,
the petition is granted. The parties are directed to brief and
argue the following questions: “(1) Whether the state plaintiffs
have Article III standing to challenge the Department of Home-
land Security’s Guidelines for the Enforcement of Civil Immigra-
tion Law; (2) Whether the Guidelines are contrary to 8 U.S. C.
§1226(c) or 8 U. S. C. §1231(a), or otherwise violate the Adminis-
trative Procedure Act; and (3) Whether 8 U. S. C. § 1252(f)(1) pre-
vents the entry of an order to ‘hold unlawful and set aside’ the
Guidelines under 5 U.S. C. §706(2).” Case will be set for argu-
ment in the first week of the December 2022 argument session.
JUSTICE SOTOMAYOR, JUSTICE KAGAN, JUSTICE BARRETT, and
JUSTICE JACKSON would grant the application for stay.

JuLy 22, 2022

Dismissal Under Rule 46

No. 21-1342. JAcCOBUS PHARMACEUTICAL Co., INC. v. CATA-
LYST PHARMACEUTICALS, INC., ET AL. C. A. 11th Cir. Certio-
rari dismissed under this Court’s Rule 46. Reported below: 14
F. 4th 1299.

Miscellaneous Orders

No. 20-1199. STUDENTS FOR FAIR ADMISSIONS, INC. v. PRESI-
DENT AND FELLOWS OF HARVARD COLLEGE. C. A. 1st Cir.
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[Certiorari granted, 595 U.S. 1184.] This case is no longer con-
solidated with No. 21-707, Students for Fair Admissions, Inc. v.
University of North Carolina, and one hour is allotted for oral
argument. JUSTICE JACKSON took no part in the consideration
of this order.

No. 21-707. STUDENTS FOR FAIR ADMISSIONS, INC. v. UNIVER-
SITY OF NORTH CAROLINA ET AL. C. A. 4th Cir. [Certiorari
granted, 595 U. S. 1184.] This case is no longer consolidated with
No. 20-1199, Students for Fair Admissions, Inc. v. President and
Fellows of Harvard College, and one hour is allotted for oral
argument.

JULy 28, 2022
Miscellaneous Order

No. 22A74. JAMES v. ALABAMA. Sup. Ct. Ala. Application
for stay of execution of sentence of death, presented to JUSTICE
THOMAS, and by him referred to the Court, denied.

AUGUST 1, 2022
Rehearing Denied

No. 21-1232. NORDBERG v. MASSACHUSETTS TEACHERS RE-
TIREMENT SYSTEM, 596 U. S. 962;

No. 21-1234. DOMINGUEZ v. AMERICAN EXPRESS, FSB, 596
U. S. 962;

No. 21-1257. EVANS, AS ADMINISTRATOR OF THE KESTATE OF
BOUSQUET ». MARVIN ET AL., 596 U. S. 971;

No. 21-1277. O’NEAL v. CRAWFORD COUNTY, GEORGIA, 596
U.S. 972

No. 21-1294. PENNY ». PELOSI ET AL., 596 U. S. 972

No. 21-1309. MEIGS v. ZUCKER ET AL., 596 U. S. 972;

No. 21-1335. AL-QARQANI ET AL. v. SAUDI ARABIAN O1L Co.,
596 U. S. 982;

No. 21-5896. RIGWAN v». SOUTH BEACH BAYSIDE CONDOMIN-
oM AssN. I, INc,, 595 U. S. 1097;

No. 21-6772. CANFIELD ». LUMPKIN, DIRECTOR, TEXAS DE-
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS
Division, 596 U. S. 992;

No. 21-7067. BAKER v. ARIZONA, 596 U. S. 964,

No. 21-7124. POLEJEWSKI v. MONTANA, 596 U. S. 964,

No. 21-7146. A. W. v. DISTRICT OF COLUMBIA, 596 U. S. 945;
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No. 21-7179. WILEY v. DEPARTMENT OF VETERANS AFFAIRS
ET AL., 596 U. S. 929;

No. 21-7192. WILKINS ». LUMPKIN, DIRECTOR, TEXAS DE-
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS
Division, 596 U. S. 945;

No. 21-7211. TAYLOR ». KENDALL LAwW Group, P. L. L. C,,
ET AL., 596 U. S. 946;

No. 21-7264. GORE v. SKROPAS ET AL., 596 U. S. 954;

No. 21-7273. Di1zZLEY v. UNITED STATES DISTRICT COURT FOR
THE DISTRICT OF SOUTH CAROLINA, 596 U. S. 955;

No. 21-7299. MUHAMMAD v». UNITED STATES, 596 U.S. 917;

No. 21-7377. TORRES ET VIR v. WELLS FARGO BANK, N. A.,
ET AL., 596 U. S. 965,

No. 21-7392. BRANTLEY v. M0ODY, ATTORNEY GENERAL OF
FLORIDA, ET AL., 596 U. S. 966;

No. 21-7395. ZOGRAFIDIS ». UNITED STATES, 596 U.S. 973,

No. 21-7417. DAvis v. MORLEDGE, JUDGE, ET AL., 596 U.S.
973,;

No. 21-7423. KEYES v. MISSISSIPPI, 596 U. S. 933 and

No. 21-7578. LATIMER v. UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA, 596 U. S. 984. Petitions
for rehearing denied.

No. 21-1264. KLAYMAN 2. JUDICIAL WATCH, INC., ET AL., 596
U. 8. 969. Petition for rehearing denied. JUSTICE KAVANAUGH
and JUSTICE JACKSON took no part in the consideration or decision
of this petition.

No. 21-7366. ROGERS v. UNITED STATES, 596 U. S. 939. Peti-
tion for rehearing denied. JUSTICE GORSUCH took no part in the
consideration or decision of this petition.

No. 21-1330. ARMSTRONG v. CITY OF CONYERS, GEORGIA, 596
U. S. 998; and

No. 21-7635. KAETZ v. UNITED STATES, 596 U.S. 998. Peti-
tions for rehearing denied. JUSTICE ALITO took no part in the
consideration or decision of these petitions.

AugusT 10, 2022

Miscellaneous Orders

No. 22A91 (22-105). COINBASE, INC. ». BIELSKI. N. D. Cal.
Application for stay, presented to JUSTICE KAGAN, and by her
referred to the Court, denied.
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No. 22A92 (22-105). COINBASE, INC. . SUSKI ET AL. N. D.
Cal. Application for stay, presented to JUSTICE KAGAN, and by
her referred to the Court, denied.

No. 22-105. COINBASE, INC. v. BIELSKI; and COINBASE, INC.
v. SUSKI ET AL. C. A. 9th Cir. Petitioner’s motion to expedite
consideration of petition for writ of certiorari denied.

AuGusT 19, 2022
Miscellaneous Order

No. 22A136. ROSE ET AL. v. RAFFENSPERGER, GEORGIA SEC-
RETARY OF STATE. C. A. 11th Cir. Application to vacate stay,
presented to JUSTICE THOMAS, and by him referred to the Court,
granted. The August 12, 2022, order of the United States Court
of Appeals for the Eleventh Circuit staying the District Court’s
injunction is vacated. Respondent’s emergency motion for stay
pending appeal relied on the traditional stay factors and a likeli-
hood of success on the merits, see Nken v. Holder, 556 U. S. 418
(2009), yet the Eleventh Circuit failed to analyze the motion under
that framework. Instead, it applied a version of the Purcell prin-
ciple, see Purcell v. Gonzalez, 549 U.S. 1 (2006) (per curiam),
that respondent could not fairly have advanced himself in light of
his previous representations to the District Court that the sched-
ule on which the District Court proceeded was sufficient to enable
effectual relief as to the November elections should applicants
win at trial. The Eleventh Circuit may reconsider whether a
stay pending appeal is appropriate, subject to sound equitable
discretion.

AUGUST 22, 2022
Miscellaneous Orders

No. 21A527. MOORE v. UNITED STATES. Application for cer-
tificate of appealability, addressed to JUSTICE SOTOMAYOR and
referred to the Court, denied.

No. 21A671. BASEY v. UNITED STATES. Application for cer-
tificate of appealability, addressed to JUSTICE GORSUCH and re-
ferred to the Court, denied.

No. 21A732. McQUILLA ». SOUTH CAROLINA. Sup. Ct. S. C.
Application for stay pending certiorari, addressed to JUSTICE
JACKSON and referred to the Court, denied.
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No. 21A761. CRAWFORD ET AL. ». LINARES. C. A. 3d Cir.
Application for stay, addressed to JUSTICE SOTOMAYOR and re-
ferred to the Court, denied.

No. 22A8. LUSH v. BOARD OF TRUSTEES OF NORTHERN ILLI-
NOoI1S UNIVERSITY ET AL. C. A. 7th Cir. Application for stay,
addressed to JUSTICE THOMAS and referred to the Court, denied.

No. D-3081. IN RE DiscipPLINE OF REED. Walter Philip
Reed, of New Orleans, La., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D-3082. IN RE DiSCIPLINE OF SHIRK. Kenelm L. Shirk
II1, of Chambersburg, Pa., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D-3083. IN RE DISCIPLINE OF SANTORIELLA. Robert
P. Santoriella, of Yonkers, N. Y., is suspended from the practice
of law in this Court, and a rule will issue, returnable within 40
days, requiring him to show cause why he should not be disbarred
from the practice of law in this Court.

No. D-3084. IN RE DISCIPLINE OF LOVETT. Jonathan Lovett,
of Somers, N. Y., is suspended from the practice of law in this
Court, and a rule will issue, returnable within 40 days, requiring
him to show cause why he should not be disbarred from the
practice of law in this Court.

No. D-3085. IN RE DISCIPLINE OF BRENNAN. Theresa Marie
Brennan, of Brighton, Mich., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring her to show cause why she should not be disbarred
from the practice of law in this Court.

No. D-3086. IN RE DISCIPLINE OF MEGARO. Patrick Michael
Megaro, of Oviedo, Fla., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.
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No. 21-1086. MERRILL, ALABAMA SECRETARY OF STATE,
ET AL. . MILLIGAN ET AL. D. C. N. D. Ala. [Probable jurisdic-
tion noted, 595 U. S. 1197, 1217, and 1281]; and

No. 21-1087. MERRILL, ALABAMA SECRETARY OF STATE,
ET AL. v. CASTER ET AL. C. A. 11th Cir. [Certiorari granted,
595 U. S. 1197, 1217, and 1281.] Motion of appellees and respond-
ents for divided argument granted. Motion of the Solicitor Gen-
eral for leave to participate in oral argument as amicus curiae,
for divided argument, and for enlargement of time for oral argu-
ment granted.

No. 21-1326. UNITED STATES EX REL. SCHUTTE ET AL. %.
SUPERVALU INc. ET AL. C. A. 7th Cir. The Solicitor General
is invited to file a brief in this case expressing the views of the
United States.

Rehearing Denied

No. 20-1573. VIKING RIVER CRUISES, INC. v. MORIANA, 596
U. S. 639;

No. 21-184. BYRD ». LAMB, 596 U. S. 1036;

No. 21-187. MoHAMUD v. WEYKER, 596 U. S. 1032;

No. 21-1014. T. O., A CHILD, ET AL. v. FORT BEND INDEPEND-
ENT SCHOOL DISTRICT ET AL., 596 U. S. 1005;

No. 21-1153. AL-QARQANI ET AL. v. CHEVRON CORP. ET AL.,
596 U. S. 1032;

No. 21-1301. JENKINS v. HOUSING COURT DEPARTMENT, CITY
OF BOSTON, MASSACHUSETTS, ET AL., 596 U. S. 982;

No. 21-1324. ZARBA ET AL. v. TOWN OF OAK BLUFFS, MASSA-
CHUSETTS, ET AL., 596 U. S. 1005;

No. 21-1345. MOORHEAD v». LAKE, CLERK, DISTRICT COURT OF
THE VIRGIN ISLANDS, ET AL., 596 U. S. 1033;

No. 21-1371. MORRISON ». QUEST DIAGNOSTICS INC. ET AL,
597 U. S. 906;

No. 21-1381. VAZQUEZ-QUINTANA v. MORALES-RODRIGUEZ
ET AL., 597 U. S. 906;

No. 21-1387. LECKNER ». GENERAL DYNAMICS INFORMATION
TECHNOLOGY ET AL., 597 U. S. 907;

No. 21-6517. STINSON v. CAULEY ET AL., 596 U. S. 1033;

No. 21-7402. BIBBS v. BARNES, SHERIFF, ORANGE COUNTY,
CALIFORNIA, 596 U. S. 973,
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No. 21-7441. MALDONADO-ARCE v. CRISWELL, ADMINISTRA-
TOR, FEDERAL EMERGENCY MANAGEMENT AGENCY, 596 U.S.
966;

No. 21-7452. ATKINSON »v. NEW YORK ET AL., 596 U. S.
983;

No. 21-7478. SPENCER v. UNITED STATES, 596 U. S. 983;

No. 21-7501. MAYFIELD ». TEXAS, 596 U. S. 984;

No. 21-7515. GORDON ». PARKER ET AL., 596 U. S. 992;

No. 21-7602. KELLEY ». FEENEY, 596 U. S. 1007;

No. 21-7605. MANSELL v. DIXON, SECRETARY, FLORIDA DE-
PARTMENT OF CORRECTIONS, ET AL., 596 U. S. 967,

No. 21-7644. REYNOSO, AKA HERNANDEZ v. UNITED STATES,
596 U. S. 994,

No. 21-7649. IN RE MCNEIL, 596 U. S. 960;

No. 21-7658. CAMPBELL ». FLORIDA BAR, 596 U. S. 1034;

No. 21-7694. MAPLE v». OLIVER, SUPERINTENDENT, STATE
CORRECTIONAL INSTITUTION AT ALBION, 597 U. S. 909;

No. 21-7710. DANIELS v. UNITED STATES, 596 U. S. 987;

No. 21-7728. BRANCO v. MASSACHUSETTS, 596 U. S. 987,

No. 21-7757. STINSON v. UNITED STATES, 596 U. S. 996;

No. 21-7800. DONALDSON ET AL. v. LLYON ET AL., 597 U. S. 910;

No. 21-7805. BURCH v. SELECT PORTFOLIO SERVICING, INC.,
596 U. S. 997,

No. 21-7819. SMITH v. UNITED STATES, 596 U. S. 997;

No. 21-7845. RUNDLE ». WINDSOR MANOR, INC., 596 U. S. 1035;

No. 21-7881. IN RE SULZNER, 596 U. S. 1004;

No. 21-7948. ISJoLA v. BIELECKI, DIRECTOR, NEW HAMP-
SHIRE DIVISION OF MOTOR VEHICLES, 597 U. S. 910;

No. 21-7973. IN RE VILLARREAL, 596 U. S. 1031; and

No. 21-7979. STANFORD ». UNITED STATES, 597 U. S. 911. Pe-
titions for rehearing denied.

No. 21-1353. NARTEY v. FRANCISCAN HEALTH HOSPITAL, 596
U.S. 987. Petition for rehearing denied. JUSTICE BARRETT
took no part in the consideration or decision of this petition.

AuGusT 29, 2022

Dismissal Under Rule 46

No. 21-7756. SWINT v. REDFIELD ET AL. C. A. 4th Cir. Cer-
tiorari dismissed under this Court’s Rule 46.
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SEPTEMBER 9, 2022
Miscellaneous Orders

No. 21A682. BETHANY ». UNITED STATES. Application for
certificate of appealability, addressed to JUSTICE JACKSON and
referred to the Court, denied.

No. 22A45. ScHIFF v. MARYLAND. Ct. App. Md. Application
for stay, addressed to JUSTICE KAGAN and referred to the Court,
denied.

No. 22A100 (22-5276). NAFTALOVICH v. COURT OF APPEAL OF
CALIFORNIA, SECOND APPELLATE DISTRICT, DIVISION FOUR, ET AL.
Super. Ct. Cal.,, County of Los Angeles. Application for stay,
addressed to the CHIEF JUSTICE and referred to the Court, denied.

No. 20-1199. STUDENTS FOR FAIR ADMISSIONS, INC. v. PRESI-
DENT AND FELLOWS OF HARVARD COLLEGE. C. A. 1st Cir
[Certiorari granted, 595 U.S. 1184.] Motion of 25 Harvard Stu-
dent and Alumni Organizations, out of time, for leave to partici-
pate in oral argument as amici curiae, for divided argument, and
for enlargement of time for oral argument, denied. Motion of the
Solicitor General for leave to participate in oral argument as ami-
cus curiae, for divided argument, and for enlargement of time for
oral argument granted. JUSTICE JACKSON took no part in the
consideration or decision of these motions.

No. 21-468. NATIONAL PORK PRODUCERS COUNCIL ET AL. 0.
R0SS, SECRETARY OF THE CALIFORNIA DEPARTMENT OF F0OD
AND AGRICULTURE, ET AL. C. A. 9th Cir. [Certiorari granted,
596 U.S. 901.] Motion of respondent Humane Society of the
United States et al. for leave to file brief on the merits out of
time granted. Motion of Humane Society of the United States
et al. for divided argument granted. Motion of the Solicitor Gen-
eral for leave to participate in oral argument as amicus curiae,
for divided argument, and for enlargement of time for oral argu-
ment granted, and the time is divided as follows: 20 minutes for
petitioners, 15 minutes for the Solicitor General, 25 minutes for
state respondents, and 10 minutes for respondent Humane Society
of the United States et al.

No. 21-707. STUDENTS FOR FAIR ADMISSIONS, INC. v. UNIVER-
SITY OF NORTH CAROLINA ET AL. C. A. 4th Cir. [Certiorari
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granted, 595 U.S. 1184.] Motion of student respondents for di-
vided argument and enlargement of time for oral argument
granted. Motion of the Solicitor General for leave to participate
in oral argument as amicus curiae, for divided argument, and for
enlargement of time for oral argument granted, and the time is
divided as follows: 45 minutes for petitioner, 20 minutes for uni-
versity respondents, 10 minutes for student respondents, and 15
minutes for the Solicitor General.

Rehearing Denied

No. 21-6434. FrATTA v. TEXAS, 596 U. S. 914,

No. 21-7045. HOFFMAN v. ARIZONA DEPARTMENT OF CORREC-
TIONS, 596 U. S. 916;

No. 21-7049. HoOLLOWAY ». LUMPKIN, DIRECTOR, TEXAS DE-
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS
Drvision, 596 U. S. 916;

No. 21-7534. GALLAGHER v. CAPELLA EDUCATION CO. ET AL.,
596 U. S. 956;

No. 21-7571. LIVERPOOL v. CLEVELAND ET AL., 596 U. S. 967;

No. 21-7608. -SPEARMAN v. WHITMER, GOVERNOR OF MICHI-
GAN, ET ALL., 596 U. S. 1008;

No. 21-7671. STRICKLAND v. CROW, DIRECTOR, OKLAHOMA DE-
PARTMENT OF CORRECTIONS, 597 U. S. 908;

No. 21-7693. HEDDLESTEN v». CROW, DIRECTOR, OKLAHOMA
DEPARTMENT OF CORRECTIONS, 597 U. S. 909;

No. 21-7716. JACKSON v. LUMPKIN, DIRECTOR, TEXAS DE-
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS
Division, 597 U. S. 909;

No. 21-7730. MARTIN v. BRNOVICH, ATTORNEY GENERAL OF
ARIZONA, ET AL., 596 U. S. 995;

No. 21-7895. MAYES v. UNITED STATES, 596 U. S. 1009;

No. 21-7931. BAILEY v. DIXON, SECRETARY, FLORIDA DEPART-
MENT OF CORRECTIONS, 596 U. S. 1036; and

No. 21-7938. KIMES v. UNITED STATES, 596 U. S. 1036. Peti-
tions for rehearing denied.

SEPTEMBER 14, 2022

Miscellaneous Order

No. 22A184. YESHIVA UNIVERSITY ET AL. v. YU PRIDE ALLI-
ANCE ET AL. Application for stay pending appeal of permanent
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injunction entered by the New York trial court, presented to
JUSTICE SOTOMAYOR, and by her referred to the Court, is denied
without prejudice to applicants again seeking relief from this
Court if, upon properly seeking expedited review and interim
relief from the New York courts, applicants receive neither. The
order heretofore entered by JUSTICE SOTOMAYOR is vacated.

Applicants Yeshiva University and its president seek emer-
gency relief from a nonfinal order of the New York trial court
requiring the university to treat an LGBTQ student group simi-
larly to other student groups in its student club recognition proc-
ess. The application is denied because it appears that applicants
have at least two further avenues for expedited or interim state-
court relief. First, applicants may ask the New York courts to
expedite consideration of the merits of their appeal. Applicants
do not assert, nor does the Appellate Division docket reveal, that
they have ever requested such relief. Second, applicants may file
with the Appellate Division a corrected motion for permission to
appeal that court’s denial of a stay to the New York Court of
Appeals, as the Appellate Division clerk’s office directed appli-
cants to do on August 25. Applicants may also ask the Appellate
Division to expedite consideration of that motion.

If applicants seek and receive neither expedited review nor
interim relief from the New York courts, they may return to
this Court.

JUSTICE ALITO, with whom JUSTICE THOMAS, JUSTICE GOR-
SUCH, and JUSTICE BARRETT join, dissenting.

Does the First Amendment permit a State to force a Jewish
school to instruct its students in accordance with an interpreta-
tion of Torah that the school, after careful study, has concluded
is incorrect? The answer to that question is surely “no.” The
First Amendment guarantees the right to the free exercise of
religion, and if that provision means anything, it prohibits a State
from enforcing its own preferred interpretation of Holy Scripture.
Yet that is exactly what New York has done in this case, and it
is disappointing that a majority of this Court refuses to provide
relief.

Yeshiva University hosts our Nation’s largest Jewish undergrad-
uate institution. That “program is structured to help students
embrace the Jewish faith and engage with the secular world from
a foundation of Torah values.” App. 191. Thus, Yeshiva expects
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its undergraduate students “to live in accordance with halachic
norms and Torah ideals.” Id., at 196.

A student group, the YU Pride Alliance (Alliance), “vehe-
mently disagreed” with Yeshiva’s interpretation of Torah with
respect to sexual relations between members of the same sex, so
it applied for recognition as an official student group in order to
“‘make a statement’” and promote “‘cultural changes’” in the
institution. Id., at 16, 250-251. To facilitate those goals, the
Alliance planned to host events that framed Jewish practices and
religious events through an LGBTQ lens. “After much delibera-
tion” and in consultation with senior rabbis, Yeshiva concluded
that recognizing the Alliance would have “implications that are
not consistent with Torah.” Id., at 191. Doing so, Yeshiva be-
lieved, would “‘cloud [the] nuanced message’” of Torah, which
“‘accept[s] each individual with love,”” but also “‘affirm[s] its
timeless prescriptions.”” Id., at 107. The University therefore
denied the Alliance’s request for formal recognition but made it
clear that students could “‘socialize in gatherings [as] they see
fit.” Id., at 81, 107.

Dissatisfied with this response, the Alliance sued Yeshiva in
state court, claiming that its refusal to recognize the group vio-
lated a provision of the New York City Human Rights Law
(NYCHRL) that forbids discrimination on the basis of sexual ori-
entation and gender. The trial court agreed. Perfunctorily dis-
missing the University’s First Amendment arguments, the court
ordered Yeshiva to recognize the group and to “immediately”
grant it “the full and equal accommodations, advantages, facilities,
and privileges afforded to all other student groups.” Id., at 71.
The court denied Yeshiva’s request for a stay pending appeal, and
when the University applied to the Appellate Division and the
Court of Appeals for interim relief, those courts refused without
providing a single word of explanation. As a last resort, Yeshiva
turned to this Court, but the majority—for no good reason—
sends the University back to the state courts. The upshot is that
Yeshiva is almost certain to be compelled for at least some period
of time (and perhaps for a lengthy spell) to instruct its students
in accordance with what it regards as an incorrect interpretation
of Torah and Jewish law.

An applicant may obtain a stay pending appeal if it makes a
strong showing (1) that it would likely prevail if review is granted,
(2) that it will suffer irreparable harm during the time it takes
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for the completion of the appellate process, and (3) that neither
the interests of other parties nor those of the public militate in
favor of denial. Nken v. Holder, 556 U. S. 418, 434 (2009). Ye-
shiva easily satisfies all these requirements.

At least four of us are likely to vote to grant certiorari if
Yeshiva’s First Amendment arguments are rejected on appeal,
and Yeshiva would likely win if its case came before us. A
State’s imposition of its own mandatory interpretation of seripture
is a shocking development that calls out for review. The Free
Exercise Clause protects the ability of religious schools to edu-
cate in accordance with their faith. See Carson v. Makin, 596
U. S. 767, 778-779 (2022); Hosanna-Tabor Evangelical Lutheran
Church and School v. EEOC, 565 U. S. 171 (2012). Restrictions
on religious exercise that are not “neutral and of general applica-
bility” must survive strict scrutiny, Church of Lukumi Babalu
Aye, Inc. v. Hialeah, 508 U.S. 520, 531, 546 (1993), and the
NYCHRL treats a vast category of secular groups more favorably
than religious schools like Yeshiva. The NYCHRL exempts any
“corporation incorporated under the benevolent orders law or
described in the benevolent orders law.” N.Y.C. Admin. Code
§8-102 (2022). It is therefore inapplicable to large groups like
the American Legion and the Loyal Order of Moose, as well as
smaller groups like the United Scottish Clans of New York and
New Jersey. See N. Y. Ben. Ord. Law §2 (McKinney 2015). But
Yeshiva was denied an exemption, and there has been no showing
that granting an exemption to Yeshiva would undermine the pol-
icy goals of the NYCHRL to a greater extent than the exemp-
tions afforded to hundreds of diverse secular groups. Accord-
ingly, strict scrutiny applies. Based on the papers submitted to
us in connection with this application, it is not likely that the
Alliance could satisfy its burden under that standard.

Unless a stay is granted, Yeshiva will be required to recognize
the Alliance as an official student group and to grant it all the
privileges extended to other such groups. As the Alliance has
contended, this would force Yeshiva to make a “statement” in
support of an interpretation of Torah with which the University
disagrees. The loss of First Amendment rights for even a short
period constitutes irreparable harm, Roman Catholic Diocese of
Brooklyn v. Cuomo, 592 U. S. 14, 19-20 (2020) (per curiam), and
the appellate process in the state courts could easily drag on for
many months. And as for the interests of Alliance members and
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the general public, while a stay would deprive the Alliance of the
statement it wishes to obtain, Alliance members would not be
prevented from socializing and conducting activities that do not
require official recognition.

The majority does not address our well-established standard
for granting a stay but instead suggests that we cannot grant a
stay because the New York courts have not entered a final order.
But the state courts’ denial of interim relief constitutes a final
order under National Socialist Party of America v. Skokie, 432
U. S. 43, 44 (1977) (per curiam). It is ironic that the theory that
supported a stay in that case is eschewed here. Moreover, it is
far from clear that our authority to issue a stay of a state court
order that violates the Constitution is limited to situations in
which a final order has been entered below. See, e.g., Roche v.
Evaporated Milk Assn., 319 U.S. 21, 25 (1943); General Atomic
Co. v. Felter, 436 U. S. 493, 497 (1978) (per curiam), Volkswagen-
werk A. G. v. Falzon, 461 U.S. 1303, 1304 (1983) (O’Connor, J.,
in chambers).

The majority instructs Yeshiva to pursue two avenues of relief
in state court before filing another application here. First, the
University is told to seek “expedite[d] consideration of the merits
of [its] appeal.” Ante, at 961. But even expedited review could
take months, and during all that time, the University would be
required to continue to make the statement about Torah that it
finds objectionable. Thus, an expedited appeal in and of itself
would not be sufficient to protect Yeshiva’s First Amendment
rights. Second—and more to the point—the majority seems to
think that it is still possible for the University to persuade the
Court of Appeals to grant a stay. Of course, the Court of Ap-
peals has already denied Yeshiva’s application for interim relief,
but the majority interprets a case comment written by a court
clerk employed by the Appellate Division to mean that the Court
of Appeals may give Yeshiva a second bite at the apple notwith-
standing its previous denial. That interpretation is dubious, yet
the majority seizes upon it as dispositive.

I doubt that Yeshiva’s return to state court will be fruitful, and
I see no reason why we should not grant a stay at this time. It
is our duty to stand up for the Constitution even when doing so
is controversial.

For these reasons, I respectfully dissent.
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SEPTEMBER 22, 2022

Miscellaneous Order

No. 22A258. HaAMM, COMMISSIONER, ALABAMA DEPARTMENT
OF CORRECTIONS, ET AL. v. MILLER. Application to vacate in-
junction, presented to JUSTICE THOMAS, and by him referred to
the Court, granted. The September 19, 2022, order of the United
States District Court for the Middle District of Alabama is va-
cated. JUSTICE SOTOMAYOR, JUSTICE KAGAN, JUSTICE BARRETT,
and JUSTICE JACKSON would deny the application to vacate
injunction.

SEPTEMBER 28, 2022

Miscellaneous Orders™

No. 21-869. ANDY WARHOL FOUNDATION FOR THE VISUAL
ARTS, INC. v. GoLDSMITH ET AL. C. A. 2d Cir. [Certiorari
granted, 596 U. S. 902.] Motion of the Solicitor General for leave
to participate in oral argument as amicus curiae, for divided
argument, and for enlargement of time for oral argument granted.

No. 21-984. HELIX ENERGY SOLUTIONS GROUP, INC., ET AL.
v. HEwITT. C. A. 5th Cir. [Certiorari granted, 596 U.S. 951.]
Motion of the Solicitor General for leave to participate in oral
argument as amicus curiae, for divided argument, and for en-
largement of time for oral argument granted.

*For the Court’s order making allotment of Justices, see 597 U. S. —.





