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Oracle America, Inc., owns a copyright in Java SE, a computer platform
that uses the popular Java computer programming language. In 2005,
Google acquired Android and sought to build a new software platform
for mobile devices. To allow the millions of programmers familiar with
the Java programming language to work with its new Android platform,
Google copied roughly 11,500 lines of code from the Java SE program.
The copied lines are part of a tool called an Application Programming
Interface (API). An API allows programmers to call upon prewritten
computing tasks for use in their own programs. Over the course of
protracted litigation, the lower courts have considered (1) whether Java
SE’s owner could copyright the copied lines from the API, and (2) if so,
whether Google’s copying constituted a permissible “fair use” of that
material freeing Google from copyright liability. In the proceedings
below, the Federal Circuit held that the copied lines are copyrightable.
After a jury then found for Google on fair use, the Federal Circuit re-
versed, concluding that Google’s copying was not a fair use as a matter
of law. Prior to remand for a trial on damages, the Court agreed to
review the Federal Circuit’s determinations as to both copyrightability
and fair use.

Held: Google’s copying of the Java SE API, which included only those
lines of code that were needed to allow programmers to put their ac-
1
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crued talents to work in a new and transformative program, was a fair
use of that material as a matter of law. Pp. 16-40.

(@) Copyright and patents, the Constitution says, serve to “promote
the Progress of Science and the useful Arts, by securing for limited
Times to Authors and Inventors the exclusive Right to their respective
Writings and Discoveries.” Art. I, §8,cl. 8. Copyright encourages the
production of works that others might cheaply reproduce by granting
the author an exclusive right to produce the work for a period of time.
Because such exclusivity may trigger negative consequences, Congress
and the courts have limited the scope of copyright protection to ensure
that a copyright holder’s monopoly does not harm the public interest.

This case implicates two of the limits in the current Copyright Act.
First, the Act provides that copyright protection cannot extend to “any
idea, procedure, process, system, method of operation, concept, princi-
ple, or discovery ....” 17 U.S.C. §102(b). Second, the Act provides
that a copyright holder may not prevent another person from making a
“fair use” of a copyrighted work. §107. Google’s petition asks the
Court to apply both provisions to the copying at issue here. To decide
no more than is necessary to resolve this case, the Court assumes for
argument’s sake that the copied lines can be copyrighted, and focuses
on whether Google’s use of those lines was a “fair use.” Pp. 16-20.

(b) The doctrine of “fair use” is flexible and takes account of changes
in technology. Computer programs differ to some extent from many
other copyrightable works because computer programs always serve a
functional purpose. Because of these differences, fair use has an impor-
tant role to play for computer programs by providing a context-based
check that keeps the copyright monopoly afforded to computer programs
within its lawful bounds. Pp. 20-23.

(c) The “fair use” question is a mixed question of fact and law. Re-
viewing courts should appropriately defer to the jury’s findings of un-
derlying facts, but the ultimate question whether those facts amount to
a fair use is a legal question for judges to decide de novo. This ap-
proach does not violate the Seventh Amendment’s prohibition on courts
reexamining facts tried by a jury, because the ultimate question here is
one of law, not fact. The “right of trial by jury” does not include the
right to have a jury resolve a fair use defense. Pp. 23-25.

(d) To determine whether Google’s limited copying of the Java API
here constitutes fair use, the Court examines the four guiding factors
set forth in the Copyright Act’s fair use provision: the purpose and char-
acter of the use; the nature of the copyrighted work; the amount and
substantiality of the portion used in relation to the copyrighted work as
a whole; and the effect of the use upon the potential market for or value
of the copyrighted work. §107. The Court has recognized that some
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factors may prove more important in some contexts than in others.
Campbell v. Acuff-Rose Music, Inc., 510 U. S. 569, 577. Pp. 26-40.

(1) The nature of the work favors fair use. The copied lines of code
are part of a “user interface” that provides a way for programmers to
access prewritten computer code through the use of simple commands.
As a result, this code is different from many other types of code, such
as the code that actually instructs the computer to execute a task. As
part of an interface, the copied lines are inherently bound together with
uncopyrightable ideas (the overall organization of the API) and the cre-
ation of new creative expression (the code independently written by
Google). Unlike many other computer programs, the value of the cop-
ied lines is in significant part derived from the investment of users (here
computer programmers) who have learned the APT’s system. Given
these differences, application of fair use here is unlikely to undermine
the general copyright protection that Congress provided for computer
programs. Pp. 26-29.

(2) The inquiry into the “the purpose and character” of the use
turns in large measure on whether the copying at issue was “transform-
ative,” i.e., whether it “adds something new, with a further purpose
or different character.” Campbell, 510 U. S., at 579. Google’s limited
copying of the Java API is a transformative use. Google copied only
what was needed to allow programmers to work in a different comput-
ing environment without discarding a portion of a familiar programming
language. Google’s purpose was to create a different task-related sys-
tem for a different computing environment (smartphones) and to create
a platform—the Android platform—that would help achieve and popu-
larize that objective. The record demonstrates numerous ways in
which reimplementing an interface can further the development of com-
puter programs. Google’s purpose was therefore consistent with that
creative progress that is the basic constitutional objective of copyright
itself. Pp. 29-33.

(3) Google copied approximately 11,500 lines of declaring code from
the API, which amounts to virtually all the declaring code needed to
call up hundreds of different tasks. Those 11,500 lines, however, are
only 0.4 percent of the entire Java API at issue, which consists of 2.86
million total lines. In considering “the amount and substantiality of
the portion used” in this case, the 11,500 lines of code should be viewed
as one small part of the considerably greater whole. As part of an
interface, the copied lines of code are inextricably bound to other lines
of code that are accessed by programmers. Google copied these lines
not because of their creativity or beauty, but because they would allow
programmers to bring their skills to a new smartphone computing envi-
ronment. The “substantiality” factor will generally weigh in favor of
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fair use where, as here, the amount of copying was tethered to a valid,
and transformative, purpose. Pp. 33-35.

(4) The fourth statutory factor focuses upon the “effect” of the copy-
ing in the “market for or value of the copyrighted work.” §107(4).
Here the record showed that Google’s new smartphone platform is not
a market substitute for Java SE. The record also showed that Java
SE’s copyright holder would benefit from the reimplementation of its
interface into a different market. Finally, enforcing the copyright on
these facts risks causing creativity-related harms to the public. When
taken together, these considerations demonstrate that the fourth fac-
tor—market effects—also weighs in favor of fair use. Pp. 35-40.

(e) The fact that computer programs are primarily functional makes
it difficult to apply traditional copyright concepts in that technological
world. Applying the principles of the Court’s precedents and Congress’
codification of the fair use doctrine to the distinet copyrighted work
here, the Court concludes that Google’s copying of the API to reimple-
ment a user interface, taking only what was needed to allow users to
put their accrued talents to work in a new and transformative program,
constituted a fair use of that material as a matter of law. In reaching
this result, the Court does not overturn or modify its earlier cases in-
volving fair use. P. 40.

886 F. 3d 1179, reversed and remanded.
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JUSTICE BREYER delivered the opinion of the Court.

Oracle America, Inc., is the current owner of a copyright
in Java SE, a computer program that uses the popular Java
computer programming language. Google, without permis-
sion, has copied a portion of that program, a portion that
enables a programmer to call up prewritten software that,
together with the computer’s hardware, will carry out a
large number of specific tasks. The lower courts have con-
sidered (1) whether Java SE’s owner could copyright the por-
tion that Google copied, and (2) if so, whether Google’s copy-
ing nonetheless constituted a “fair use” of that material,

Gene C. Schaerr, for the Interdisciplinary Research Team on Programmer
Creativity by Ralph D. Clifford; for the Internet Accountability Project
by John Thorne; for The Mathworks, Inc., by David C. Frederick and
Jonathan T. Foot; for the News Media Alliance by Robert P. LoBue;
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Scibilia and Donald S. Zakarin; for the SAS Institute, Inc., by Peter
K. Stris, Elizabeth Rogers Brannen, Dana Berkowitz, Douglas D. Geyser,
Jhaniel James, and John Stokes; for Synopsys, Inc., by William M.
Jay, Andrew Kim, and I. Neel Chatterjee; for Helienne Lindvall et al.
by Charles J. Sanders; for Scott McNealy by Celeste L. M. Koeleveld,
for Arthur R. Miller by Theodore Stevenson I11; for Ralph Oman by Marc
R. Lewis; for Eugene H. Spafford et al. by Anne M. Cappella; for Joseph
M. Tucci et al. by David W. Shapiro; for 9 Professors of Intellectual Prop-
erty by Robert S. Friedman; for 10 Creators’ Rights Organizations by
Nancy E. Wolff; and for 25 Professors of Journalism et al. by Daniel J.
Brooks.

Briefs of amici curiae were filed for Alliance of U. S. Startups and In-
vestors for Jobs by Robert P. Taylor and David Boundy; for the American
Intellectual Property Law Association by Jennifer Librach Nall, Barbara
A. Fiacco, Jeffrey Han, Janice L. Ta, and Aaron M. Streett; for the Ameri-
can Legislative Exchange Council by Jonathon P. Hauenschild, for Civ
Pro Professors et al. by Jaclyn Cherry; for Copyright Thought Leaders
by Steven Tepp; for the Motion Picture Association, Inc., by Robert H.
Rotstein, Eleanor M. Lackman, and J. Matthew Williams; for the Robert
Rauschenberg Foundation et al. by John Paul Schnapper-Casteras and
Carolyn E. Shapiro; for USTelecom-The Broadband Association by Rus-
sell P. Hanser and Jennifer B. Tatel; and for Michael Risch by Mr. Risch,
pro se.
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thereby freeing Google from copyright liability. The Fed-
eral Circuit held in Oracle’s favor (1. e., that the portion is
copyrightable and Google’s copying did not constitute a “fair
use”). In reviewing that decision, we assume, for argu-
ment’s sake, that the material was copyrightable. But we
hold that the copying here at issue nonetheless constituted a
fair use. Hence, Google’s copying did not violate the copy-
right law.
I

In 2005, Google acquired Android, Inc., a startup firm that
hoped to become involved in smartphone software. Google
sought, through Android, to develop a software platform for
mobile devices like smartphones. 886 F. 3d 1179, 1187 (CA
Fed. 2018); App. 137-138, 242-243. A platform provides the
necessary infrastructure for computer programmers to de-
velop new programs and applications. One might think of a
software platform as a kind of factory floor where computer
programmers (analogous to autoworkers, designers, or man-
ufacturers) might come, use sets of tools found there, and
create new applications for use in, say, smartphones. (For
visual explanations of “platforms” and other somewhat spe-
cialized computer-related terms, you might want to look at
the material in Appendix A, infra.)

Google envisioned an Android platform that was free and
open, such that software developers could use the tools found
there free of charge. Its idea was that more and more de-
velopers using its Android platform would develop ever more
Android-based applications, all of which would make Google’s
Android-based smartphones more attractive to ultimate con-
sumers. Consumers would then buy and use ever more
of those phones. Oracle America, Inc. v. Google Inc., 872
F. Supp. 2d 974, 978 (ND Cal. 2012); App. 111, 464. That
vision required attracting a sizeable number of skilled
programmers.

At that time, many software developers understood and
wrote programs using the Java programming language, a



8 GOOGLE LLC ». ORACLE AMERICA, INC.

Opinion of the Court

language invented by Sun Microsystems (Oracle’s predeces-
sor). 872 F. Supp. 2d, at 975, 977. About six million pro-
grammers had spent considerable time learning, and then
using, the Java language. App. 228. Many of those pro-
grammers used Sun’s own popular Java SE platform to de-
velop new programs primarily for use in desktop and laptop
computers. Id., at 151-152, 200. That platform allowed de-
velopers using the Java language to write programs that
were able to run on any desktop or laptop computer, regard-
less of the underlying hardware (i. e., the programs were in
large part “interoperable”). 872 F. Supp. 2d, at 977. In-
deed, one of Sun’s slogans was “ ‘write once, run anywhere.’”
886 F. 3d, at 1186.

Shortly after acquiring the Android firm, Google began
talks with Sun about the possibility of licensing the entire
Java platform for its new smartphone technology. Oracle,
872 F. Supp. 2d, at 978. But Google did not want to insist
that all programs written on the Android platform be inter-
operable. 886 F. 3d, at 1187. As Android’s founder ex-
plained, “[t]he whole idea about [an] open source [platform]
is to have very, very few restrictions on what people can do
with it,” App. 659, and Sun’s interoperability policy would
have undermined that free and open business model. Ap-
parently, for reasons related to this disagreement, Google’s
negotiations with Sun broke down. Google then built its
own platform.

The record indicates that roughly 100 Google engineers
worked for more than three years to create Google’s Android
platform software. Id., at 45, 117, 212. In doing so, Google
tailored the Android platform to smartphone technology,
which differs from desktop and laptop computers in impor-
tant ways. A smartphone, for instance, may run on a more
limited battery or take advantage of GPS technology. Id.,
at 197-198. The Android platform offered programmers the
ability to program for that environment. To build the plat-
form, Google wrote millions of lines of new code. Because
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Google wanted millions of programmers, familiar with Java,
to be able easily to work with its new Android platform, it
also copied roughly 11,500 lines of code from the Java SE
program. 886 F. 3d, at 1187. The copied lines of code are
part of a tool called an Application Programming Interface,
or APL

What is an API? The Federal Circuit described an API
as a tool that “allow[s] programmers to use . . . prewritten
code to build certain functions into their own programs,
rather than write their own code to perform those functions
from scratch.” Oracle America, Inc. v. Google, Inc., 750
F. 3d 1339, 1349 (2014). Through an API, a programmer can
draw upon a vast library of prewritten code to carry out
complex tasks. For lay persons, including judges, juries,
and many others, some elaboration of this description may
prove useful.

Consider in more detail just what an API does. A com-
puter can perform thousands, perhaps millions, of different
tasks that a programmer may wish to use. These tasks
range from the most basic to the enormously complex. Ask
the computer, for example, to tell you which of two numbers
is the higher number or to sort one thousand numbers in
ascending order, and it will instantly give you the right an-
swer. An API divides and organizes the world of computing
tasks in a particular way. Programmers can then use the
API to select the particular task that they need for their
programs. In Sun’s API (which we refer to as the Sun Java
API), each individual task is known as a “method.” The
API groups somewhat similar methods into larger “classes,”
and groups somewhat similar classes into larger “packages.”
This method-class-package organizational structure is re-
ferred to as the Sun Java API’s “structure, sequence, and
organization,” or SSO.

For each task, there is computer code, known as “imple-
menting code,” that in effect tells the computer how to exe-
cute the particular task you have asked it to perform (such



10 GOOGLE LLC ». ORACLE AMERICA, INC.

Opinion of the Court

as telling you, of two numbers, which is the higher). See
Oracle, 872 F. Supp. 2d, at 979-980. The implementing code
(which Google independently wrote) is not at issue here.
For a single task, the implementing code may be hundreds
of lines long. It would be difficult, perhaps impossible, for
a programmer to create complex software programs without
drawing on prewritten task-implementing programs to exe-
cute discrete tasks.

But how do you as the programmer tell the computer
which of the implementing code programs it should choose,
1. e., which task it should carry out? You do so by entering
into your own program a command that corresponds to the
specific task and calls it up. Those commands, known as
“method calls,” help you carry out the task by choosing those
programs written in implementing code that will do the
trick, 1. e., that will instruct the computer so that your pro-
gram will find the higher of two numbers. If a particular
computer might perform, say, a million different tasks, dif-
ferent method calls will tell the computer which of those
tasks to choose. Those familiar with the Java language al-
ready know countless method calls that allow them to invoke
countless tasks.

And how does the method call (which a programmer types)
actually locate and invoke the particular implementing code
that it needs to instruct the computer how to carry out a
particular task? It does so through another type of code,
which the parties have labeled “declaring code.” Declaring
code is part of the API. For each task, the specific command
entered by the programmer matches up with specific declar-
ing code inside the API. That declaring code provides both
the name for each task and the location of each task within
the API’s overall organizational system (i. e., the placement
of a method within a particular class and the placement of a
class within a particular package). In this sense, the declar-
ing code and the method call form a link, allowing the pro-
grammer to draw upon the thousands of prewritten tasks,
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written in implementing code. See id., at 979-980. With-
out that declaring code, the method calls entered by the pro-
grammer would not call up the implementing code.

The declaring code therefore performs at least two impor-
tant functions in the Sun Java API. The first, more obvious,
function is that the declaring code enables a set of shortcuts
for programmers. By connecting complex implementing
code with method calls, it allows a programmer to pick out
from the API’s task library a particular task without having
to learn anything more than a simple command. For exam-
ple, a programmer building a new application for personal
banking may wish to use various tasks to, say, calculate a
user’s balance or authenticate a password. To do so, she
need only learn the method calls associated with those tasks.
In this way, the declaring code’s shortcut function is similar
to a gas pedal in a car that tells the car to move faster or
the QWERTY keyboard on a typewriter that calls up a cer-
tain letter when you press a particular key. As those analo-
gies demonstrate, one can think of the declaring code as part
of an interface between human beings and a machine.

The second, less obvious, function is to reflect the way in
which Java’s creators have divided the potential world of dif-
ferent tasks into an actual world, 7. e., precisely which set of
potentially millions of different tasks we want to have our
Java-based computer systems perform and how we want
those tasks arranged and grouped. In this sense, the declar-
ing code performs an organizational function. It determines
the structure of the task library that Java’s creators have
decided to build. To understand this organizational system,
think of the Dewey Decimal System that categorizes books
into an accessible system or a travel guide that arranges a
city’s attractions into different categories. Language itself
provides a rough analogy to the declaring code’s organiza-
tional feature, for language itself divides into sets of concepts
a world that in certain respects other languages might have
divided differently. The developers of Java, for example, de-
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cided to place a method called “draw image” inside of a class
called “graphics.”

Consider a comprehensive, albeit farfetched, analogy that
illustrates how the API is actually used by a programmer.
Imagine that you can, via certain keystrokes, instruct a
robot to move to a particular file cabinet, to open a certain
drawer, and to pick out a specific recipe. With the proper
recipe in hand, the robot then moves to your kitchen and
gives it to a cook to prepare the dish. This example mirrors
the API’s task-related organizational system. Through
your simple command, the robot locates the right recipe and
hands it off to the cook. In the same way, typing in a
method call prompts the API to locate the correct imple-
menting code and hand it off to your computer. And impor-
tantly, to select the dish that you want for your meal, you do
not need to know the recipe’s contents, just as a programmer
using an API does not need to learn the implementing code.
In both situations, learning the simple command is enough.

Now let us consider the example that the District Court
used to explain the precise technology here. Id., at 980-981.
A programmer wishes, as part of her program, to determine
which of two integers is the larger. To do so in the Java
language, she will first write java.lang. Those words
(wWhich we have put in bold type) refer to the “package” (or
by analogy to the file cabinet). She will then write Math.
That word refers to the “class” (or by analogy to the drawer).
She will then write max. That word refers to the “method”
(or by analogy to the recipe). She will then make two
parentheses (). And, in between the parentheses she will
put two integers, say 4 and 6, that she wishes to compare.
The whole expression—the method call—will look like this:
“java.lang.Math.max(4, 6).” The use of this expression
will, by means of the API, call up a task-implementing pro-
gram that will determine the higher number.

In writing this program, the programmer will use the very
symbols we have placed in bold in the precise order we have
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placed them. But the symbols by themselves do nothing.
She must also use software that connects the symbols to the
equivalent of file cabinets, drawers, and files. The API is
that software. It includes both the declaring code that
links each part of the method call to the particular task-
implementing program, and the implementing code that ac-
tually carries it out. (For an illustration of this technology,
see Appendix B, mfra.)

Now we can return to the copying at issue in this case.
Google did not copy the task-implementing programs, or im-
plementing code, from the Sun Java API. It wrote its own
task-implementing programs, such as those that would de-
termine which of two integers is the greater or carry out
any other desired (normally far more complex) task. This
implementing code constitutes the vast majority of both the
Sun Java API and the API that Google created for Android.
App. 212. For most of the packages in its new API, Google
also wrote its own declaring code. For 37 packages, how-
ever, Google copied the declaring code from the Sun Java
APIL. Id., at 106-107. As just explained, that means that,
for those 37 packages, Google necessarily copied both the
names given to particular tasks and the grouping of those
tasks into classes and packages.

In doing so, Google copied that portion of the Sun Java
API that allowed programmers expert in the Java program-
ming language to use the “task calling” system that they
had already learned. As Google saw it, the 37 packages at
issue included those tasks that were likely to prove most
useful to programmers working on applications for mobile
devices. In fact, “three of these packages were . . . funda-
mental to being able to use the Java language at all.” Ora-
cle, 872 F. Supp. 2d, at 982. By using the same declaring
code for those packages, programmers using the Android
platform can rely on the method calls that they are already
familiar with to call up particular tasks (e. g., determining
which of two integers is the greater); but Google’s own im-
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plementing programs carry out those tasks. Without that
copying, programmers would need to learn an entirely new
system to call up the same tasks.

We add that the Android platform has been successful.
Within five years of its release in 2007, Android-based de-
vices claimed a large share of the United States market.
Id., at 978. As of 2015, Android sales produced more than
$42 billion in revenue. 886 F. 3d, at 1187.

In 2010 Oracle Corporation bought Sun. Soon thereafter
Oracle brought this lawsuit in the United States District
Court for the Northern District of California.

II

The case has a complex and lengthy history. At the out-
set Oracle complained that Google’s use of the Sun Java API
violated both copyright and patent laws. For its copyright
claim, Oracle alleged that Google infringed its copyright by
copying, for 37 packages, both the literal declaring code and
the nonliteral organizational structure (or SSO) of the API,
1. e., the grouping of certain methods into classes and certain
classes into packages. For trial purposes the District Court
organized three proceedings. The first would cover the
copyright issues, the second would cover the patent issues,
and the third would, if necessary, calculate damages. Ora-
cle, 872 F. Supp. 2d, at 975. The court also determined that
a judge should decide whether copyright law could protect
an API and that the jury should decide whether Google’s use
of Oracle’s API infringed its copyright and, if so, whether a
fair use defense nonetheless applied. Ibid.

After six weeks of hearing evidence, the jury rejected Or-
acle’s patent claims (which have since dropped out of the
case). It also found a limited copyright infringement. It
deadlocked as to whether Google could successfully assert a
fair use defense. Id., at 976. The judge then decided that,
regardless, the API’s declaring code was not the kind of cre-
ation to which copyright law extended its protection. The
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court noted that Google had written its own implementing
code, which constituted the vast majority of its APL. It
wrote that “anyone is free under the Copyright Act to write
his or her own code to carry out exactly the same” tasks
that the Sun Java API picks out or specifies. Ibid. Google
copied only the declaring code and organizational structure
that was necessary for Java-trained programmers to activate
familiar tasks (while, as we said, writing its own implement-
ing code). Hence the copied material, in the judge’s view,
was a “system or method of operation,” which copyright law
specifically states cannot be copyrighted. Id., at 977 (citing
17 U. 8. C. §102(b)).

On appeal, the Federal Circuit reversed. That court held
that both the API’s declaring code and its organizational
structure could be copyrighted. Oracle, 750 F. 3d, at 1354.
It pointed out that Google could have written its own declar-
ing code just as it wrote its own implementing code. And
because in principle Google might have created a whole new
system of dividing and labeling tasks that could be called up
by programmers, the declaring code (and the system) that
made up the Sun Java API was copyrightable. Id., at 1361.

The Federal Circuit also rejected Oracle’s plea that it de-
cide whether Google had the right to use the Sun Java API
because doing so was a “fair use,” immune from copyright
liability. The Circuit wrote that fair use “both permits and
requires ‘courts to avoid rigid application of the copyright
statute when, on occasion, it would stifle the very creativity
which that law is designed to foster.”” Id., at 1372-1373.
But, it added, this “is not a case in which the record contains
sufficient factual findings upon which we could base a de
novo assessment of Google’s affirmative defense of fair use.”
Id., at 1377. And it remanded the case for another trial on
that question. Google petitioned this Court for a writ of
certiorari, seeking review of the Federal Circuit’s copyright-
ability determination. We denied the petition. Google,
Inc. v. Oracle America, Inc., 576 U. S. 1071 (2015).
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On remand the District Court, sitting with a jury, heard
evidence for a week. The court instructed the jury to an-
swer one question: Has Google “shown by a preponderance
of the evidence that its use in Android” of the declaring code
and organizational structure contained in the 37 Sun Java
API packages that it copied “constitutes a ‘fair use’ under
the Copyright Act?” App. 294. After three days of delib-
eration the jury answered the question in the affirmative.
Id., at 295. Google had shown fair use.

Oracle again appealed to the Federal Circuit. And the
Circuit again reversed the District Court. The Federal Cir-
cuit assumed all factual questions in Google’s favor. But, it
said, the question whether those facts constitute a “fair use”
is a question of law. 886 F. 3d, at 1193. Deciding that ques-
tion of law, the court held that Google’s use of the Sun Java
API was not a fair use. It wrote that “[t]here is nothing fair
about taking a copyrighted work verbatim and using it for
the same purpose and function as the original in a competing
platform.” Id., at 1210. It remanded the case again, this
time for a trial on damages.

Google then filed a petition for certiorari in this Court. It
asked us to review the Federal Circuit’s determinations as to
both copyrightability and fair use. We granted its petition.

I11
A

Copyright and patents, the Constitution says, are to “pro-
mote the Progress of Science and useful Arts, by securing
for limited Times to Authors and Inventors the exclusive
Right to their respective Writings and Discoveries.” Art.
I, §8, cl. 8. Copyright statutes and case law have made
clear that copyright has practical objectives. It grants an
author an exclusive right to produce his work (sometimes for
a hundred years or more), not as a special reward, but in
order to encourage the production of works that others
might reproduce more cheaply. At the same time, copyright
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has negative features. Protection can raise prices to con-
sumers. It can impose special costs, such as the cost of con-
tacting owners to obtain reproduction permission. And the
exclusive rights it awards can sometimes stand in the way of
others exercising their own creative powers. See generally
Twentieth Century Music Corp. v. Aiken, 422 U. S. 151, 156
(1975); Mazer v. Stein, 347 U. S. 201, 219 (1954).

Macaulay once said that the principle of copyright is a “tax
on readers for the purpose of giving a bounty to writers.”
T. Macaulay, Speeches on Copyright 25 (E. Miller ed. 1913).
Congress, weighing advantages and disadvantages, will de-
termine the more specific nature of the tax, its boundaries
and conditions, the existence of exceptions and exemptions,
all by exercising its own constitutional power to write a
copyright statute.

Four provisions of the current Copyright Act are of partic-
ular relevance in this case. First, a definitional provision
sets forth three basic conditions for obtaining a copyright.
There must be a “wor[k] of authorship,” that work must be
“original,” and the work must be “fixed in any tangible me-
dium of expression.” 17 U. S. C. §102(a); see also Feist Pub-
lications, Inc. v. Rural Telephone Service Co., 499 U. S. 340,
345 (1991) (explaining that copyright requires some original
“creative spark” and therefore does not reach the facts that
a particular expression describes).

Second, the statute lists certain kinds of works that copy-
right can protect. They include “literary,” “musical,” “dra-
matic,” “motion pictur[e],” “architectural,” and certain other
works. §102(a). In 1980, Congress expanded the reach of
the Copyright Act to include computer programs. And it
defined “computer program” as “‘a set of statements or in-
structions to be used directly or indirectly in a computer in
order to bring about a certain result.”” §10, 94 Stat. 3028
(codified at 17 U. S. C. §101).

Third, the statute sets forth limitations on the works that
can be copyrighted, including works that the definitional pro-
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visions might otherwise include. It says, for example, that
copyright protection cannot be extended to “any idea, proce-
dure, process, system, method of operation, concept, princi-
ple, or discovery . ...” §102(b). These limitations, along
with the need to “fix” a work in a “tangible medium of ex-
pression,” have often led courts to say, in shorthand form,
that, unlike patents, which protect novel and useful ideas,
copyrights protect “expression” but not the “ideas” that lie
behind it. See Sheldon v. Metro-Goldwyn Pictures Corp.,
81 F. 2d 49, 54 (CA2 1936) (Hand, J.); B. Kaplan, An Unhur-
ried View of Copyright 46-52 (1967).

Fourth, Congress, together with the courts, has imposed
limitations upon the scope of copyright protection even in
respect to works that are entitled to a copyright. For exam-
ple, the Copyright Act limits an author’s exclusive rights in
performances and displays, §110, or to performances of
sound recordings, § 114. And directly relevant here, a copy-
right holder cannot prevent another person from making a
“fair use” of copyrighted material. §107.

We have described the “fair use” doctrine, originating in
the courts, as an “equitable rule of reason” that “permits
courts to avoid rigid application of the copyright statute
when, on occasion, it would stifle the very creativity which
that law is designed to foster.” Stewart v. Abend, 495 U. S.
207, 236 (1990) (internal quotation marks omitted). The
statutory provision that embodies the doctrine indicates,
rather than dictates, how courts should apply it. The provi-
sion says:

“[TThe fair use of a copyrighted work, . . . for purposes
such as criticism, comment, news reporting, teaching . . .
scholarship, or research, is not an infringement of copy-
right. In determining whether the use made of a work
in any particular case is a fair use the factors to be con-
sidered shall include—
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“(1) the purpose and character of the use, including
whether such use is of a commercial nature or is for non-
profit educational purposes;

“(2) the nature of the copyrighted work;

“(3) the amount and substantiality of the portion used
in relation to the copyrighted work as a whole; and

“(4) the effect of the use upon the potential market
for or value of the copyrighted work.” §107.

In applying this provision, we, like other courts, have un-
derstood that the provision’s list of factors is not exhaustive
(note the words “include” and “including”), that the exam-
ples it sets forth do not exclude other examples (note the
words “such as”), and that some factors may prove more im-
portant in some contexts than in others. See Campbell v.
Acuff-Rose Music, Inc., 510 U. S. 569, 577 (1994); Harper &
Row, Publishers, Inc. v. Nation Enterprises, 471 U. S. 539,
560 (1985); see also Leval, Toward a Fair Use Standard, 103
Harv. L. Rev. 1105, 1110 (1990) (Leval) (“The factors do not
represent a score card that promises victory to the winner
of the majority”). In a word, we have understood the provi-
sion to set forth general principles, the application of which
requires judicial balancing, depending upon relevant circum-
stances, including “significant changes in technology.” Sony
Corp. of America v. Universal City Studios, Inc., 464 U. S.
417, 430 (1984); see also Aiken, 422 U. S., at 156 (“When tech-
nological change has rendered its literal terms ambiguous,
the Copyright Act must be construed in light of its basic
purpose”).

B

Google’s petition for certiorari poses two questions. The
first asks whether Java’s API is copyrightable. It asks us
to examine two of the statutory provisions just mentioned,
one that permits copyrighting computer programs and the
other that forbids copyrighting, e.g., “processles],” “sys-
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tem[s],” and “method[s] of operation.” Pet. for Cert. 12.
Google believes that the API’s declaring code and organiza-
tion fall into these latter categories and are expressly ex-
cluded from copyright protection. The second question asks
us to determine whether Google’s use of the API was a “fair
use.” Google believes that it was.

A holding for Google on either question presented would
dispense with Oracle’s copyright claims. Given the rapidly
changing technological, economic, and business-related cir-
cumstances, we believe we should not answer more than is
necessary to resolve the parties’ dispute. We shall assume,
but purely for argument’s sake, that the entire Sun Java API
falls within the definition of that which can be copyrighted.
We shall ask instead whether Google’s use of part of that
API was a “fair use.” Unlike the Federal Circuit, we con-
clude that it was.

v

The language of § 107, the “fair use” provision, reflects its
judge-made origins. It is similar to that used by Justice
Story in Folsom v. Marsh, 9 F. Cas. 342, 348 (No. 4,901) (CC
Mass. 1841). See Campbell, 510 U. S., at 576 (noting how
“Justice Story’s summary [of fair use considerations] is dis-
cernable” in §107). That background, as well as modern
courts’ use of the doctrine, makes clear that the concept is
flexible, that courts must apply it in light of the sometimes
conflicting aims of copyright law, and that its application may
well vary depending upon context. Thus, copyright’s pro-
tection may be stronger where the copyrighted material is
fiction, not fact, where it consists of a motion picture rather
than a news broadcast, or where it serves an artistic rather
than a utilitarian function. See, e. g., Stewart, 495 U. S., at
237-238; Harper & Row, 471 U. S., at 563; see also 4 M. Nim-
mer & D. Nimmer, Copyright § 13.05[A] [2][a] (2019) (herein-
after Nimmer on Copyright) (“[Clopyright protection is nar-
rower, and the corresponding application of the fair use
defense greater, in the case of factual works than in the case
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of works of fiction or fantasy”). Similarly, courts have held
that in some circumstances, say, where copyrightable mate-
rial is bound up with uncopyrightable material, copyright
protection is “thin.” See Feist, 499 U. S., at 349 (noting that
“the copyright in a factual compilation is thin”); see also
Experian Information Solutions, Inc. v. Nationwide Mar-
keting Servs. Inc., 893 F. 3d 1176, 1186 (CA9 2018) (“In the
context of factual compilations, . . . there can be no infringe-
ment unless the works are virtually identical” (internal quo-
tation marks omitted)).

Generically speaking, computer programs differ from
books, films, and many other “literary works” in that such
programs almost always serve functional purposes. These
and other differences have led at least some judges to com-
plain that “[a]pplying copyright law to computer programs is
like assembling a jigsaw puzzle whose pieces do not quite
fit.” Lotus Development Corp. v. Borland Int’l, Inc., 49
F. 3d 807, 820 (CA1 1995) (Boudin, J., concurring).

These differences also led Congress to think long and hard
about whether to grant computer programs copyright pro-
tection. In 1974, Congress established a National Com-
mission on New Technological Uses of Copyrighted Works
(CONTU) to look into the matter. §§201-208, 88 Stat. 1873—
1875. After several years of research, CONTU concluded
that the “availability of copyright protection for computer
programs is desirable.” Final Report 11 (July 31, 1978).
At the same time, it recognized that computer programs had
unique features. Mindful of not “unduly burdening users of
programs and the general public,” it wrote that copyright
“should not grant anyone more economic power than is nec-
essary to achieve the incentive to create.” Id., at 12. And
it believed that copyright’s existing doctrines (e. g., fair use),
applied by courts on a case-by-case basis, could prevent hold-
ers from using copyright to stifle innovation. Ibid. (“Rela-
tively few changes in the Copyright Act of 1976 are required
to attain these objectives”). Congress then wrote computer
program protection into the law. See §10, 94 Stat. 3028.
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The upshot, in our view, is that fair use can play an impor-
tant role in determining the lawful scope of a computer pro-
gram copyright, such as the copyright at issue here. It can
help to distinguish among technologies. It can distinguish
between expressive and functional features of computer code
where those features are mixed. It can focus on the legit-
imate need to provide incentives to produce copyrighted
material while examining the extent to which yet further
protection creates unrelated or illegitimate harms in
other markets or to the development of other products. In
a word, it can carry out its basic purpose of providing a
context-based check that can help to keep a copyright mo-
nopoly within its lawful bounds. See H. R. Rep. No. 94—
1476, pp. 65-66 (1976) (explaining that courts are to “adapt
the doctrine [of fair use] to particular situations on a case-
by-case basis” and in light of “rapid technological change”);
see, e. g., Lexmark Int’l, Inc. v. Static Control Components,
Inc., 387 F. 3d 522, 543-545 (CA6 2004) (discussing fair use
in the context of copying to preserve compatibility); Sony
Computer Entertainment, Inc. v. Connectix Corp., 203 F. 3d
596, 603-608 (CA9 2000) (applying fair use to intermediate
copying necessary to reverse engineer access to unprotected
functional elements within a program); Sega Emnterprises
Ltd. v. Accolade, Inc., 977 F. 2d 1510, 1521-1527 (CA9 1992)
(holding that wholesale copying of copyrighted code as a pre-
liminary step to develop a competing product was a fair use).

JUSTICE THOMAS’ thoughtful dissent offers a very differ-
ent view of how (and perhaps whether) fair use has any role
to play for computer programs. We are told that no attempt
to distinguish among computer code is tenable when consid-
ering “the nature of the work,” see post, at 51, even though
there are important distinctions in the ways that programs
are used and designed, post, at 59 (“The declaring code is
what attracted programmers”). We are told that no reuse
of code in a new program will ever have a valid “purpose and
character,” post, at 57, even though the reasons for copying
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computer code may vary greatly and differ from those appli-
cable to other sorts of works, ibid. (accepting that copying
as part of “reverse engineer[ing] a system to ensure compati-
bility” could be a valid purpose). And we are told that our
fair use analysis must prioritize certain factors over others,
post, at 50, n. 5, even though our case law instructs that fair
use depends on the context, see Campbell, 510 U.S., at
577-5T8.

We do not understand Congress, however, to have shielded
computer programs from the ordinary application of copy-
right’s limiting doctrines in this way. By defining computer
programs in §101, Congress chose to place this subject
matter within the copyright regime. Like other protected
works, that means that the owners of computer programs
enjoy the exclusive rights set forth in the Act, including the
right to “reproduce [a] copyrighted work” or to “prepare de-
rivative works.” 17 U.S.C. §106. But that also means
that exclusive rights in computer programs are limited like
any other works. Just as fair use distinguishes among books
and films, which are indisputably subjects of copyright, so
too must it draw lines among computer programs. And just
as fair use takes account of the market in which seripts and
paintings are bought and sold, so too must it consider the
realities of how technological works are created and dissemi-
nated. We do not believe that an approach close to “all or
nothing” would be faithful to the Copyright Act’s overall
design.

\%

At the outset, Google argues that “fair use” is a question
for a jury to decide; here the jury decided the question in
Google’s favor; and we should limit our review to determin-
ing whether “substantial evidence” justified the jury’s deci-
sion. The Federal Circuit disagreed. It thought that the
“fair use” question was a mixed question of fact and law; that
reviewing courts should appropriately defer to the jury’s
findings of underlying facts; but that the ultimate question
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whether those facts showed a “fair use” is a legal question
for judges to decide de novo.

We agree with the Federal Circuit’s answer to this ques-
tion. We have said, “[f]air use is a mixed question of law
and fact.” Harper & Row, 471 U. S., at 560. We have ex-
plained that a reviewing court should try to break such a
question into its separate factual and legal parts, reviewing
each according to the appropriate legal standard. But when
a question can be reduced no further, we have added that
“the standard of review for a mixed question all depends—
on whether answering it entails primarily legal or factual
work.” U. S. Bank N. A. v. Village at Lakeridge, LLC, 583
U. S. 387, 396 (2018).

In this case, the ultimate “fair use” question primarily in-
volves legal work. “Fair use” was originally a concept fash-
ioned by judges. Folsom, 9 F. Cas., at 348. Our cases still
provide legal interpretations of the fair use provision. And
those interpretations provide general guidance for future
cases. See, e. ., Campbell, 510 U. S., at 592-593 (describing
kinds of market harms that are not the concern of copyright);
Harper & Row, 471 U. S., at 564 (“scope of fair use is nar-
rower with respect to unpublished works”); Sony, 464 U. S.,
at 451 (wholesale copying aimed at creating a market substi-
tute is presumptively unfair). This type of work is legal
work. U.S. Bank, 583 U. S., at 396 (“[W]hen applying the
law involves developing auxiliary legal principles of use in
other cases|,] appellate courts should typically review a deci-
sion de novo”).

Applying a legal “fair use” conclusion may, of course, in-
volve determination of subsidiary factual questions, such as
“whether there was harm to the actual or potential markets
for the copyrighted work” or “how much of the copyrighted
work was copied.” 886 F. 3d, at 1196; see, e.g., Peter F.
Gaito Architecture, LLC v. Simone Development Corp., 602
F. 3d 57, 63 (CA2 2010) (noting that in an infringement suit
“the question of substantial similarity typically presents an
extremely close question of fact”). In this case the Federal
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Circuit carefully applied the fact/law principles we set forth
in U S. Bank, leaving factual determinations to the jury
and reviewing the ultimate question, a legal question, de
novo.

Next, Google argues that the Federal Circuit’s approach
violates the Seventh Amendment. The Amendment both
requires that “the right of trial by jury . . . be preserved”
and forbids courts to “re-examinle]” any “fact tried by a
jury.” U.S. Const., Amdt. 7; see also Gasperini v. Center
for Humanities, Inc., 518 U. S. 415, 432-433 (1996). The
Reexamination Clause is no bar here, however, for, as we
have said, the ultimate question here is one of law, not fact.
It does not violate the Reexamination Clause for a court to
determine the controlling law in resolving a challenge to a
jury verdict, as happens any time a court resolves a motion
for judgment as a matter of law. See, e. g., Neely v. Martin
K. Eby Constr. Co., 386 U. S. 317, 322 (1967).

Nor is Google correct that “the right of trial by jury” in-
cludes the right to have a jury resolve a fair use defense.
That Clause is concerned with “the particular trial decision”
at issue. Markman v. Westview Instruments, Inc., 517 U. S.
370, 376 (1996). Even though it is possible to find pre-
Revolutionary English cases in which a judge sent related
questions like fair abridgment to a jury, those questions were
significantly different from the “fair use” doctrine as courts
apply it today. See, e. g., Gyles v. Wilcox, 2 Atk. 141, 142—
144, 26 Eng. Rep. 489, 490-491 (Ch. 1740) (asking the Court
to resolve the narrow question whether a shortened work
could be considered a new work); Sayre v. Moore, 1 East 361,
n., 102 Eng. Rep. 138, 139, n. (K. B. 1785) (discussing the
jury’s role in resolving whether copying constituted infringe-
ment). As far as contemporary fair use is concerned, we
have described the doctrine as an “equitable,” not a “legal,”
doctrine. We have found no case suggesting that applica-
tion of U. S. Bank here would fail “to preserve the substance
of the common-law [jury trial] right as it existed in 1791.”
Markman, 517 U. S., at 376.
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We turn now to the basic legal question before us: Was
Google’s copying of the Sun Java API, specifically its use of
the declaring code and organizational structure for 37 pack-
ages of that API, a “fair use.” In answering this question,
we shall consider the four factors set forth in the fair use
statute as we find them applicable to the kind of computer
programs before us. We have reproduced those four statu-
tory factors supra, at 18-19. For expository purposes, we
begin with the second.

A. “The Nature of the Copyrighted Work”

The Sun Java API is a “user interface.” It provides
a way through which users (here the programmers) can
“manipulate and control” task-performing computer pro-
grams “via a series of menu commands.” Lotus Develop-
ment Corp.,49 F. 3d, at 809. The API reflects Sun’s division
of possible tasks that a computer might perform into a set
of actual tasks that certain kinds of computers actually will
perform. Sun decided, for example, that its API would call
up a task that compares one integer with another to see
which is the larger. Sun’s API (to our knowledge) will not
call up the task of determining which great Arabic scholar
decided to use Arabic numerals (rather than Roman numer-
als) to perform that “larger integer” task. No one claims
that the decisions about what counts as a task are themselves
copyrightable—although one might argue about decisions as
to how to label and organize such tasks (e. g., the decision to
name a certain task “max” or to place it in a class called
“Math.” Cf. Baker v. Selden, 101 U. S. 99 (1880)).

As discussed above, supra, at 9-11, and in Appendix B,
mfra, we can think of the technology as having three essen-
tial parts. First, the API includes “implementing code,”
which actually instructs the computer on the steps to follow
to carry out each task. Google wrote its own programs (im-
plementing programs) that would perform each one of the
tasks that its API calls up.
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Second, the Sun Java API associates a particular com-
mand, called a “method call,” with the calling up of each task.
The symbols java.lang., for example, are part of the com-
mand that will call up the program (whether written by Sun
or, as here, by Google) that instructs the computer to carry
out the “larger number” operation. Oracle does not here
argue that the use of these commands by programmers itself
violates its copyrights.

Third, the Sun Java API contains computer code that will
associate the writing of a method call with particular
“places” in the computer that contain the needed implement-
ing code. This is the declaring code. The declaring code
both labels the particular tasks in the API and organizes
those tasks, or “methods,” into “packages” and “classes.”
We have referred to this organization, by way of rough
analogy, as file cabinets, drawers, and files. Oracle does
claim that Google’s use of the Sun Java API’s declaring code
violates its copyrights.

The declaring code at issue here resembles other copy-
righted works in that it is part of a computer program.
Congress has specified that computer programs are subjects
of copyright. It differs, however, from many other kinds of
copyrightable computer code. It is inextricably bound to-
gether with a general system, the division of computing
tasks, that no one claims is a proper subject of copyright.
It is inextricably bound up with the idea of organizing tasks
into what we have called cabinets, drawers, and files, an idea
that is also not copyrightable. It is inextricably bound up
with the use of specific commands known to programmers,
known here as method calls (such as java.lang.Math.max,
etc.), that Oracle does not here contest. And it is inextrica-
bly bound up with implementing code, which is copyrightable
but was not copied.

Moreover, the copied declaring code and the uncopied im-
plementing programs call for, and reflect, different kinds of
capabilities. A single implementation may walk a computer
through dozens of different steps. To write implementing
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programs, witnesses told the jury, requires balancing such
considerations as how quickly a computer can execute a task
or the likely size of the computer’s memory. One witness
described that creativity as “magic” practiced by an API de-
veloper when he or she worries “about things like power
management” for devices that “run on a battery.” App. 143;
see also id., at 147, 204. This is the very creativity that was
needed to develop the Android software for use not in
laptops or desktops but in the very different context of
smartphones.

The declaring code (inseparable from the programmer’s
method calls) embodies a different kind of creativity. Sun
Java’s creators, for example, tried to find declaring code
names that would prove intuitively easy to remember. Id.,
at 211. They wanted to attract programmers who would
learn the system, help to develop it further, and prove reluc-
tant to use another. See post, at 51 (“Declaring code . . . is
user facing. It must be designed and organized in a way
that is intuitive and understandable to developers so that
they can invoke it”). Sun’s business strategy originally em-
phasized the importance of using the API to attract pro-
grammers. It sought to make the API “open” and “then. ..
compete on implementations.” App. 124-125. The testi-
mony at trial was replete with examples of witnesses draw-
ing this critical line between the user-centered declaratory
code and the innovative implementing code. Id., at 126-127,
159-160, 163-164, 187, 190-191.

These features mean that, as part of a user interface, the
declaring code differs to some degree from the mine run of
computer programs. Like other computer programs, it is
functional in nature. But unlike many other programs, its
use is inherently bound together with uncopyrightable ideas
(general task division and organization) and new creative ex-
pression (Android’s implementing code). Unlike many other
programs, its value in significant part derives from the value
that those who do not hold copyrights, namely, computer pro-



Cite as: 593 U. S. 1 (2021) 29

Opinion of the Court

grammers, invest of their own time and effort to learn the
APT’s system. And unlike many other programs, its value
lies in its efforts to encourage programmers to learn and to
use that system so that they will use (and continue to use)
Sun-related implementing programs that Google did not
copy.

Although copyrights protect many different kinds of writ-
ing, Leval 1116, we have emphasized the need to “recogni|ze]
that some works are closer to the core of [copyright] than
others,” Campbell, 510 U. S., at 586. In our view, for the
reasons just described, the declaring code is, if copyrightable
at all, further than are most computer programs (such as the
implementing code) from the core of copyright. That fact
diminishes the fear, expressed by both the dissent and the
Federal Circuit, that application of “fair use” here would se-
riously undermine the general copyright protection that
Congress provided for computer programs. And it means
that this factor, “the nature of the copyrighted work,” points
in the direction of fair use.

B. “The Purpose and Character of the Use”

In the context of fair use, we have considered whether the
copier’s use “adds something new, with a further purpose or
different character, altering” the copyrighted work “with
new expression, meaning, or message.” Id., at 579. Com-
mentators have put the matter more broadly, asking whether
the copier’s use “fulfill[s] the objective of copyright law to
stimulate creativity for public illumination.” Leval 1111.
In answering this question, we have used the word “trans-
formative” to describe a copying use that adds something
new and important. Campbell, 510 U. S., at 579. An “‘ar-
tistic painting’” might, for example, fall within the scope of
fair use even though it precisely replicates a copyrighted
“‘advertising logo to make a comment about consumerism.’”
4 Nimmer on Copyright §13.05[A][1][b] (quoting Netanel,
Making Sense of Fair Use, 15 Lewis & Clark L. Rev. 715,
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746 (2011)). Or, as we held in Campbell, a parody can be
transformative because it comments on the original or criti-
cizes it, for “[plarody needs to mimic an original to make its
point.” 510 U. S., at 580-581.

Google copied portions of the Sun Java API precisely, and
it did so in part for the same reason that Sun created those
portions, namely, to enable programmers to call up imple-
menting programs that would accomplish particular tasks.
But since virtually any unauthorized use of a copyrighted
computer program (say, for teaching or research) would do
the same, to stop here would severely limit the scope of
fair use in the functional context of computer programs.
Rather, in determining whether a use is “transformative,”
we must go further and examine the copying’s more spe-
cifically described “purpose[s]” and “character.” 17 U.S. C.
§107(1).

Here Google’s use of the Sun Java API seeks to create
new products. It seeks to expand the use and usefulness of
Android-based smartphones. Its new product offers pro-
grammers a highly creative and innovative tool for a smart-
phone environment. To the extent that Google used parts
of the Sun Java API to create a new platform that could be
readily used by programmers, its use was consistent with
that creative “progress” that is the basic constitutional objec-
tive of copyright itself. Cf. Feist, 499 U. S., at 349-350 (“The
primary objective of copyright is not to reward the labor of
authors, but ‘[t]Jo promote the Progress of Science and useful
Arts’” (quoting U. S. Const., Art. I, §8, cl. 8)).

The jury heard that Google limited its use of the Sun Java
API to tasks and specific programming demands related to
Android. It copied the API (which Sun created for use in
desktop and laptop computers) only insofar as needed to in-
clude tasks that would be useful in smartphone programs.
App. 169-170. And it did so only insofar as needed to allow
programmers to call upon those tasks without discarding a
portion of a familiar programming language and learning a
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new one. Id., at 139-140. To repeat, Google, through An-
droid, provided a new collection of tasks operating in a dis-
tinct and different computing environment. Those tasks
were carried out through the use of new implementing code
(that Google wrote) designed to operate within that new en-
vironment. Some of the amici refer to what Google did as
“reimplementation,” defined as the “building of a system . . .
that repurposes the same words and syntaxes” of an existing
system—in this case so that programmers who had learned
an existing system could put their basic skills to use in a new
one. Brief for R Street Institute et al. as Amici Curiae 2.

The record here demonstrates the numerous ways in
which reimplementing an interface can further the develop-
ment of computer programs. The jury heard that shared
interfaces are necessary for different programs to speak to
each other. App. 125 (“We have to agree on the APIs so
that the application I write to show a movie runs on your
device”). It heard that the reimplementation of interfaces is
necessary if programmers are to be able to use their acquired
skills. Id., at 191 (“If the API labels change, then either the
software wouldn’t continue to work anymore or the devel-
oper . . . would have to learn a whole new language to be
able to use these API labels”). It heard that the reuse of
APIs is common in the industry. Id., at 115, 155, 663. It
heard that Sun itself had used pre-existing interfaces in cre-
ating Java. Id., at 664. And it heard that Sun executives
thought that widespread use of the Java programming lan-
guage, including use on a smartphone platform, would bene-
fit the company. Id., at 130-133.

Amict supporting Google have summarized these same
points—points that witnesses explained to the jury. See,
e.g., Brief for Copyright Scholars as Amici Curiae 25
(“['TThe portions of Java SE that Google reimplemented may
have helped preserve consistency of use within the larger
Java developer community”); Brief for Microsoft Corporation
as Amicus Curiae 22 (“[Alllowing reasonable fair use of func-
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tional code enables innovation that creates new opportunities
for the whole market to grow”); Brief for 8 Computer Scien-
tists as Amici Curiae 20 (“Reimplementing interfaces fueled
widespread adoption of popular programming languages”
(emphasis deleted)); Brief for R Street Institute et al. as
Amict Curiae 15-20 (describing Oracle’s reimplementation
of other APIs); see also Brief for American Antitrust Insti-
tute as Amicus Curiae 7 (“Copyright on largely functional
elements of software that [have] become an industry stand-
ard gives a copyright holder anticompetitive power”).

These and related facts convince us that the “purpose and
character” of Google’s copying was transformative—to the
point where this factor too weighs in favor of fair use.

There are two other considerations that are often taken
up under the first factor: commerciality and good faith. The
text of §107 includes various noncommercial uses, such as
teaching and scholarship, as paradigmatic examples of privi-
leged copying. There is no doubt that a finding that copying
was not commercial in nature tips the scales in favor of fair
use. But the inverse is not necessarily true, as many com-
mon fair uses are indisputably commercial. For instance,
the text of §107 includes examples like “news reporting,”
which is often done for commercial profit. So even though
Google’s use was a commercial endeavor—a fact no party
disputed, see 886 F. 3d, at 1197—that is not dispositive of the
first factor, particularly in light of the inherently transforma-
tive role that the reimplementation played in the new An-
droid system.

As for bad faith, our decision in Campbell expressed some
skepticism about whether bad faith has any role in a fair use
analysis. 510 U.S., at 585, n. 18. We find this skepticism
justifiable, as “[c]opyright is not a privilege reserved for the
well-behaved.” Leval 1126. We have no occasion here to
say whether good faith is as a general matter a helpful in-
quiry. We simply note that given the strength of the other
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factors pointing toward fair use and the jury finding in
Google’s favor on hotly contested evidence, that factbound
consideration is not determinative in this context.

C. “The Amount and Substantiality of the Portion Used”

If one considers the declaring code in isolation, the quanti-
tative amount of what Google copied was large. Google cop-
ied the declaring code for 37 packages of the Sun Java API,
totaling approximately 11,500 lines of code. Those lines of
code amount to virtually all the declaring code needed to call
up hundreds of different tasks. On the other hand, if one
considers the entire set of software material in the Sun Java
API, the quantitative amount copied was small. The total
set of Sun Java API computer code, including implementing
code, amounted to 2.86 million lines, of which the copied
11,500 lines were only 0.4 percent. App. 212.

The question here is whether those 11,500 lines of code
should be viewed in isolation or as one part of the consider-
ably greater whole. We have said that even a small amount
of copying may fall outside of the scope of fair use where the
excerpt copied consists of the “‘heart’” of the original work’s
creative expression. Harper & Row, 471 U. S., at 564-565.
On the other hand, copying a larger amount of material can
fall within the scope of fair use where the material copied
captures little of the material’s creative expression or is cen-
tral to a copier’s valid purpose. See, e.g., Campbell, 510
U. S, at 588; New Era Publications Int’l, ApS v. Carol Pub-
lishing Group, 904 F. 2d 152, 158 (CA2 1990). If a defendant
had copied one sentence in a novel, that copying may well be
insubstantial. But if that single sentence set forth one of
the world’s shortest short stories—“When he awoke, the di-
nosaur was still there.”—the question looks much different,
as the copied material constitutes a small part of the novel
but the entire short story. See A. Monterroso, El Dino-
saurio, in Complete Works & Other Stories 42 (E. Grossman
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transl. 1995). (In the original Spanish, the story reads:
“Cuando despertd, el dinosaurio todavia estaba alli.”)

Several features of Google’s copying suggest that the bet-
ter way to look at the numbers is to take into account the
several million lines that Google did not copy. For one
thing, the Sun Java API is inseparably bound to those task-
implementing lines. Its purpose is to call them up. For
another, Google copied those lines not because of their cre-
ativity, their beauty, or even (in a sense) because of their
purpose. It copied them because programmers had already
learned to work with the Sun Java API’s system, and it
would have been difficult, perhaps prohibitively so, to attract
programmers to build its Android smartphone system with-
out them. Further, Google’s basic purpose was to create a
different task-related system for a different computing envi-
ronment (smartphones) and to create a platform—the An-
droid platform—that would help achieve and popularize that
objective. The “substantiality” factor will generally weigh
in favor of fair use where, as here, the amount of copying was
tethered to a valid, and transformative, purpose. Supra, at
30-31; see Campbell, 510 U. S., at 586-587 (explaining that
the factor three “enquiry will harken back to the first of the
statutory factors, for . . . the extent of permissible copying
varies with the purpose and character of the use”).

We do not agree with the Federal Circuit’s conclusion that
Google could have achieved its Java-compatibility objective
by copying only the 170 lines of code that are “necessary to
write in the Java language.” 886 F. 3d, at 1206. In our
view, that conclusion views Google’s legitimate objectives too
narrowly. Google’s basic objective was not simply to make
the Java programming language usable on its Android sys-
tems. It was to permit programmers to make use of their
knowledge and experience using the Sun Java API when
they wrote new programs for smartphones with the Android
platform. In principle, Google might have created its own,
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different system of declaring code. But the jury could have
found that its doing so would not have achieved that basic
objective. In a sense, the declaring code was the key that
it needed to unlock the programmers’ creative energies.
And it needed those energies to create and to improve its
own innovative Android systems.

We consequently believe that this “substantiality” factor
weighs in favor of fair use.

D. Market Effects

The fourth statutory factor focuses upon the “effect” of the
copying in the “market for or value of the copyrighted
work.” 17 U.S. C. §107(4). Consideration of this factor, at
least where computer programs are at issue, can prove more
complex than at first it may seem. It can require a court to
consider the amount of money that the copyright owner
might lose. As we pointed out in Campbell, “verbatim copy-
ing of the original in its entirety for commercial purposes”
may well produce a market substitute for an author’s work.
510 U.S., at 591. Making a film of an author’s book may
similarly mean potential or presumed losses to the copyright
owner. Those losses normally conflict with copyright’s basic
objective: providing authors with exclusive rights that will
spur creative expression.

But a potential loss of revenue is not the whole story. We
here must consider not just the amount but also the source
of the loss. As we pointed out in Campbell, a “lethal parody,
like a scathing theatre review,” may “kil[l] demand for the
original.” Id., at 591-592. Yet this kind of harm, even if
directly translated into foregone dollars, is not “cognizable
under the Copyright Act.” Id., at 592.

Further, we must take into account the public benefits the
copying will likely produce. Are those benefits, for exam-
ple, related to copyright’s concern for the creative production
of new expression? Are they comparatively important, or
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unimportant, when compared with dollar amounts likely lost
(taking into account as well the nature of the source of the
loss)? Cf. MCA, INC. v. Wilson, 677 F. 2d 180, 183 (CA2
1981) (calling for a balancing of public benefits and losses to
copyright owner under this factor).

We do not say that these questions are always relevant to
the application of fair use, not even in the world of computer
programs. Nor do we say that these questions are the only
questions a court might ask. But we do find them relevant
here in helping to determine the likely market effects of
Google’s reimplementation.

As to the likely amount of loss, the jury could have found
that Android did not harm the actual or potential markets
for Java SE. And it could have found that Sun itself (now
Oracle) would not have been able to enter those markets suc-
cessfully whether Google did, or did not, copy a part of its
API. First, evidence at trial demonstrated that, regardless
of Android’s smartphone technology, Sun was poorly posi-
tioned to succeed in the mobile phone market. The jury
heard ample evidence that Java SE’s primary market was
laptops and desktops. App. 99, 200. It also heard that
Sun’s many efforts to move into the mobile phone market
had proved unsuccessful. Id., at 135, 235, 671. As far back
as 2006, prior to Android’s release, Sun’s executives pro-
jected declining revenue for mobile phones because of emerg-
ing smartphone technology. Id., at 240. When Sun’s for-
mer CEO was asked directly whether Sun’s failure to build
a smartphone was attributable to Google’s development of
Android, he answered that it was not. Id., at 650. Given
the evidence showing that Sun was beset by business chal-
lenges in developing a mobile phone product, the jury was
entitled to agree with that assessment.

Second, the jury was repeatedly told that devices using
Google’s Android platform were different in kind from those
that licensed Sun’s technology. For instance, witnesses ex-
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plained that the broader industry distinguished between
smartphones and simpler “feature phones.” Id., at 237. As
to the specific devices that used Sun-created software, the
jury heard that one of these phones lacked a touchscreen, id.,
at 359-360, while another did not have a QWERTY key-
board, id., at 672. For other mobile devices, the evidence
showed that simpler products, like the Kindle, used Java
software, id., at 396, while more advanced technology, like
the Kindle Fire, were built on the Android operating system,
id., at 206. This record evidence demonstrates that, rather
than just “repurposing [Sun’s] code from larger computers to
smaller computers,” post, at 57, Google’s Android platform
was part of a distinet (and more advanced) market than
Java software.

Looking to these important differences, Google’s economic
expert told the jury that Android was not a market substi-
tute for Java’s software. As he explained, “the two prod-
ucts are on very different devices,” and the Android plat-
form, which offers “an entire mobile operating stack,” is a
“very different typle] of produc[t]” than Java SE, which is
“just an applications programming framework.” App. 256;
see also 1id., at 172-174. Taken together, the evidence
showed that Sun’s mobile phone business was declining,
while the market increasingly demanded a new form of
smartphone technology that Sun was never able to offer.

Finally, the jury also heard evidence that Sun foresaw a
benefit from the broader use of the Java programming lan-
guage in a new platform like Android, as it would further
expand the network of Java-trained programmers. Id., at
131-133; see also id., at 1563 (“Once an API starts getting
reimplemented, you know it has succeeded”). In other
words, the jury could have understood Android and Java SE
as operating in two distinct markets. And because there
are two markets at issue, programmers learning the Java
language to work in one market (smartphones) are then able
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to bring those talents to the other market (laptops). See 4
Nimmer on Copyright §13.05[A][4] (explaining that factor
four asks what the impact of “widespread conduct of the sort
engaged in by the defendant” would be on the market for
the present work).

Oracle presented evidence to the contrary. Indeed, the
Federal Circuit held that the “market effects” factor mili-
tated against fair use in part because Sun had tried to enter
the Android market. 886 F. 3d, at 1209 (Sun sought licens-
ing agreement with Google). But those licensing negotia-
tions concerned much more than 37 packages of declaring
code, covering topics like “the implementation of [Java’s]
code” and “branding and cooperation” between the firms.
App. 245; see also 4 Nimmer on Copyright § 13.05[A][4] (cau-
tioning against the “danger of circularity . . . posed” by con-
sidering unrealized licensing opportunities because “it is a
given in every fair use case that plaintiff suffers a loss of a
potential market if that potential is defined as the theoretical
market for licensing the very use at bar”). In any event,
the jury’s fair use determination means that neither Sun’s
effort to obtain a license nor Oracle’s conflicting evidence can
overcome evidence indicating that, at a minimum, it would
have been difficult for Sun to enter the smartphone market,
even had Google not used portions of the Sun Java APL.

On the other hand, Google’s copying helped Google make
a vast amount of money from its Android platform. And
enforcement of the Sun Java API copyright might give Ora-
cle a significant share of these funds. It is important, how-
ever, to consider why and how Oracle might have become
entitled to this money. When a new interface, like an API
or a spreadsheet program, first comes on the market, it may
attract new users because of its expressive qualities, such as
a better visual screen or because of its superior functionality.
As time passes, however, it may be valuable for a different
reason, namely, because users, including programmers, are
just used toit. They have already learned how to work with
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it. See Lotus Development Corp., 49 F. 3d, at 821 (Bou-
din, J., concurring).

The record here is filled with evidence that this factor ac-
counts for Google’s desire to use the Sun Java APIL. See,
e.g., App. 169-170, 213-214. This source of Android’s
profitability has much to do with third parties’ (say, program-
mers’) investment in Sun Java programs. It has corre-
spondingly less to do with Sun’s investment in creating the
Sun Java API. We have no reason to believe that the Copy-
right Act seeks to protect third parties’ investment in learn-
ing how to operate a created work. Cf. Campbell, 510 U. S.,
at 591-592 (discussing the need to identify those harms that
are “cognizable under the Copyright Act”).

Finally, given programmers’ investment in learning the
Sun Java API, to allow enforcement of Oracle’s copyright
here would risk harm to the public. Given the costs and
difficulties of producing alternative APIs with similar appeal
to programmers, allowing enforcement here would make of
the Sun Java APT’s declaring code a lock limiting the future
creativity of new programs. Oracle alone would hold the
key. The result could well prove highly profitable to Oracle
(or other firms holding a copyright in computer interfaces).
But those profits could well flow from creative improve-
ments, new applications, and new uses developed by users
who have learned to work with that interface. To that ex-
tent, the lock would interfere with, not further, copyright’s
basic creativity objectives. See Connectix Corp., 203 F. 3d,
at 607; see also Sega Enterprises, 977 F. 2d, at 1523-1524
(“[A]n attempt to monopolize the market by making it impos-
sible for others to compete runs counter to the statutory pur-
pose of promoting creative expression”); Lexmark Int’l, 387
F. 3d, at 544 (noting that where a subsequent user copied a
computer program to foster functionality, it was not exploit-
ing the program’s “commercial value as a copyrighted work”
(emphasis in original)). After all, “copyright supplies the
economic incentive to [both] create and disseminate ideas,”
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Harper & Row, 471 U. S., at 558, and the reimplementation
of a user interface allows creative new computer code to
more easily enter the market.

The uncertain nature of Sun’s ability to compete in An-
droid’s market place, the sources of its lost revenue, and the
risk of creativity-related harms to the public, when taken
together, convince that this fourth factor—market effects—
also weighs in favor of fair use.

* & &

The fact that computer programs are primarily functional
makes it difficult to apply traditional copyright concepts in
that technological world. See Lotus Development Corp., 49
F. 3d, at 820 (Boudin, J., concurring). In doing so here, we
have not changed the nature of those concepts. We do not
overturn or modify our earlier cases involving fair use—
cases, for example, that involve “knockoff” products, journal-
istic writings, and parodies. Rather, we here recognize that
application of a copyright doctrine such as fair use has long
proved a cooperative effort of Legislatures and courts, and
that Congress, in our view, intended that it so continue. As
such, we have looked to the principles set forth in the fair
use statute, §107, and set forth in our earlier cases, and ap-
plied them to this different kind of copyrighted work.

We reach the conclusion that in this case, where Google
reimplemented a user interface, taking only what was
needed to allow users to put their accrued talents to work in
a new and transformative program, Google’s copying of the
Sun Java API was a fair use of that material as a matter of
law. The Federal Circuit’s contrary judgment is reversed,
and the case is remanded for further proceedings in conform-
ity with this opinion.

It is so ordered.

JUSTICE BARRETT took no part in the consideration or
decision of this case.
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APPENDIXES
A
Computer System Diagram

Some readers might find it helpful to start with an expla-
nation of what a “software platform” is. Put simply, a soft-
ware platform collects all of the software tools that a pro-
grammer may need to build computer programs. The
Android platform, for instance, includes an “operating sys-
tem,” “core libraries,” and a “virtual machine,” among other
tools. App. 197-198.

The diagram below illustrates the general features of a
standard computer system, with the dotted line reflecting
the division between a computer’s hardware and its soft-
ware. (It is not intended to reflect any specific technology
at issue in this case.)
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Hardware
| system

J. Garrido & R. Schlesinger, Principles of Modern Operating
Systems 8 (2008) (“Figure 1.4. An External View of a Com-
puter System”).
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Sun Java API Diagram

Programmer Inputs

Sun Java API

Method Call

java.lang Math max

Declaring Code

Package java.lang

(4, 10)
public elass Math

public static int max
{int x, int v)

Implementing

Code

{if (x =¥), return x
else returnv}

This image depicts the connection between the three parts
of the Sun Java API technology at issue, using the District
Court’s example. Oracle, 872 F. Supp. 2d, at 980-981. The
programmer enters a method call to invoke a task from
within the API (the solid arrow). The precise symbols in
the method call correspond to a single task, which is located
within a particular class. That class is located within a par-
ticular package. All of the lines of code that provide that
organization and name the methods, classes, and packages
are “declaring code.” For each method, the declaring code
is associated with particular lines of implementing code (the
dotted arrow). It is that implementing code (which Google
wrote for its Android API) that actually instructs the com-
puter in the programmer’s application.
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THOMAS, J., dissenting

JUSTICE THOMAS, with whom JUSTICE ALITO joins,
dissenting.

Oracle spent years developing a programming library that
successfully attracted software developers, thus enhancing
the value of Oracle’s products.! Google sought a license to
use the library in Android, the operating system it was de-
veloping for mobile phones. But when the companies could
not agree on terms, Google simply copied verbatim 11,500
lines of code from the library. As a result, it erased 97.5%
of the value of Oracle’s partnership with Amazon, made tens
of billions of dollars, and established its position as the owner
of the largest mobile operating system in the world. De-
spite this, the majority holds that this copying was fair use.

The Court reaches this unlikely result in large part be-
cause it bypasses the antecedent question clearly before us:
Is the software code at issue here protected by the Copy-
right Act? The majority purports to assume, without decid-
ing, that the code is protected. But its fair-use analysis is
wholly inconsistent with the substantial protection Congress
gave to computer code. By skipping over the copyrightabil-
ity question, the majority disregards half the relevant statu-
tory text and distorts its fair-use analysis. Properly consid-
ering that statutory text, Oracle’s code at issue here is
copyrightable, and Google’s use of that copyrighted code was
anything but fair.

I

In the 1990s, Oracle created a programming language
called Java. Like many programming languages, Java
allows developers to prewrite small subprograms called
“methods.” Methods form the building blocks of more com-
plex programs. This process is not unlike what legislatures
do with statutes. To save space and time, legislatures de-
fine terms and then use those definitions as a shorthand.
For example, the legal definition for “refugee” is more than

1A different company, Sun, created the library. But because Oracle
later purchased Sun, for simplicity I refer to both companies as Oracle.
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300 words long. 8 U.S.C. §1101(42). Rather than repeat
all those words every time they are relevant, the U. S. Code
encapsulates them all with a single term that it then inserts
into each relevant section. Java methods work similarly.
Once a method has been defined, a developer need only type
a few characters (the method name and relevant inputs) to
invoke everything contained in the subprogram. A pro-
grammer familiar with prewritten methods can string many
of them together to quickly develop complicated programs
without having to write from secratch all the basic
subprograms.

To create Java methods, developers use two kinds of code.
The first, “declaring code,” names the method, defines what
information it can process, and defines what kind of data it
can output. It is like the defined term in a statute. The
second, “implementing code,” includes the step-by-step in-
structions that make those methods run.? It is like the de-
tailed definition in a statute.

Oracle’s declaring code was central to its business model.
Oracle profited financially by encouraging developers to cre-
ate programs written in Java and then charging manufactur-
ers a fee to embed in their devices the Java software plat-
form needed to run those programs. To this end, Oracle
created a work called Java 2 Platform, Standard Edition,
which included a highly organized library containing about
30,000 methods. Oracle gave developers free access to these

2Consider what the relevant text of a simple method—designed to re-
turn the largest of three integers—might look like:

public static int MaxNum (int x, int y, int z) {

if x >=y && x >= z) return x;
else if (y >= x && y >= z) return y;
else return z;

}

The first line is declaring code that defines the method, including what
inputs (integers x, y, and z) it can process and what it can output (an
integer). The remainder is implementing code that checks which of the
inputs is largest and returns the result. Once this code is written, a pro-
grammer could invoke it by typing, for example, “MaxNum (4, 12, 9).”
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methods to encourage them to write programs for the Java
platform. In return, developers were required to make
their programs compatible with the Java platform on any
device. Developers were encouraged to make improve-
ments to the platform, but they were required to release
beneficial modifications to the public. If a company wanted
to customize the platform and keep those customizations
secret for business purposes, it had to pay for a separate
license.

By 2005, many companies were racing to develop operating
systems for what would become modern smartphones. Ora-
cle’s strategy had successfully encouraged millions of pro-
grammers to learn Java. As a result, Java software plat-
forms were in the vast majority of mobile phones. Google
wanted to attract those programmers to Android by includ-
ing in Android the declaring code with which they were now
familiar. But the founder of Android, Andrew Rubin, un-
derstood that the declaring code was copyrighted, so Google
sought a custom license from Oracle. At least four times
between 2005 and 2006, the two companies attempted to ne-
gotiate a license, but they were unsuccessful, in part because
of “trust issues.” App. 657.

When those negotiations broke down, Google simply de-
cided to use Oracle’s code anyway. Instead of creating its
own declaring code—as Apple and Microsoft chose to do—
Google copied verbatim 11,500 lines of Oracle’s declaring
code and arranged that code exactly as Oracle had done. It
then advertised Android to device manufacturers as contain-
ing “Core Java Libraries.” Id., at 600. Oracle predictably
responded by suing Google for copyright infringement. The
Federal Circuit ruled that Oracle’s declaring code is copy-
rightable and that Google’s copying of it was not fair use.

II

The Court wrongly sidesteps the principal question that
we were asked to answer: Is declaring code protected by
copyright? I would hold that it is.
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Computer code occupies a unique space in intellectual
property. Copyright law generally protects works of au-
thorship. Patent law generally protects inventions or dis-
coveries. A library of code straddles these two categories.
It is highly functional like an invention; yet as a writing, it
is also a work of authorship. Faced with something that
could fit in either space, Congress chose copyright, and it
included declaring code in that protection.

The Copyright Act expressly protects computer code. It
recognizes that a “computer program” is protected by copy-
right. See 17 U. S. C. §§109(b), 117, 506(a). And it defines
“‘computer program’” as “a set of statements or instructions
to be used directly or indirectly in a computer in order to
bring about a certain result.” §101. That definition clearly
covers declaring code—sets of statements that indirectly
perform computer functions by triggering prewritten imple-
menting code.

Even without that express language, declaring code would
satisfy the general test for copyrightability. “Copyright

protection subsists . . . in original works of authorship fixed
in any tangible medium of expression.” §102(a). “Works
of authorship include . . . literary works,” which are “works

. .. expressed in words, numbers, or other verbal or numeri-
cal symbols.” §§101, 102(a). And a work is “original” if it
is “independently created by the author” and “possesses at
least some minimal degree of creativity.” Feist Publica-
tions, Inc. v. Rural Telephone Service Co., 499 U. S. 340, 345
(1991). The lines of declaring code in the Java platform
readily satisfy this “extremely low” threshold. Ibid. First,
they are expressed in “words, numbers, or other verbal or
numerical symbols” and are thus works of authorship. §101.
Second, as Google concedes, the lines of declaring code are
original because Oracle could have created them any number
of ways.

Google contends that declaring code is a “method of opera-
tion” and thus excluded from protection by §102(b). That
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subsection excludes from copyright protection “any idea,
procedure, process, system, method of operation, concept,
principle, or discovery, regardless of the form in which it is
described, explained, illustrated, or embodied.” This provi-
sion codifies the “idea/expression dichotomy” that copyright
protection covers only “the author’s expression” of an idea,
not the idea itself. Golan v. Holder, 565 U.S. 302, 328
(2012). A property right in the idea itself “can only be se-
cured, if it can be secured at all, by letters-patent.” Baker
v. Selden, 101 U.S. 99, 105 (1880). Thus, for example, a
“method of book-keeping” is not protected by copyright, but
the expression describing that accounting method is. Id., at
101-102. So too, a person who writes a book inventing the
idea of declaring code has a copyright protection in the ex-
pression in the book, but not in the idea of declaring code
itself. Google acknowledges that implementing code is pro-
tected by the Copyright Act, but it contends that declaring
code is much more functional and thus is a “method of opera-
tion” outside the scope of protection.

That argument fails. As the majority correctly recog-
nizes, declaring code and implementing code are “inextrica-
bly bound” together. Amnte, at 27. Declaring code defines
the scope of a set of implementing code and gives a pro-
grammer a way to use it by shortcut. Because declaring
code incorporates implementing code, it has no function on
its own. Implementing code is similar. Absent declaring
code, developers would have to write every program from
scratch, making complex programs prohibitively time con-
suming to create. The functionality of both declaring code
and implementing code will thus typically rise and fall
together.

Google’s argument also cannot account for Congress’ deci-
sion to define protected computer code as “a set of state-
ments or instructions to be used directly or indirectly in a
computer in order to bring about a certain result.” §101
(emphasis added). Hence, Congress rejected any categori-
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cal distinction between declaring and implementing code.
Implementing code orders a computer operation directly.
Declaring code does so indirectly by incorporating imple-
menting code. When faced with general language barring
protection for “methods of operation” and specific language
protecting declaring code, the “‘specific governs the gen-
eral.’”” RadLAX Gateway Hotel, LLC v. Amalgamated
Bank, 566 U. S. 639, 645 (2012).

This context makes clear that the phrase “method of oper-
ation” in §102(b) does not remove protection from declaring
code simply because it is functional. That interpretation
does not, however, render “method of operation” meaning-
less. It is “given more precise content by the neighboring
words with which it is associated.” United States v. Wil-
ltams, 553 U. S. 285, 294 (2008). Other terms in the same
subsection such as “idea,” “principle,” and “concept” suggest
that “method of operation” covers the functions and ideas
implemented by computer code—such as math functions, ac-
counting methods, or the idea of declaring code—not the spe-
cific expression Oracle created. Oracle cannot copyright the
idea of using declaring code, but it can copyright the specific
expression of that idea found in its library.

Google also contends that declaring code is not copyright-
able because the “merger doctrine” bars copyright protec-
tion when there is only one way to express an idea. That
argument fails for the same reasons Google’s § 102(b) argu-
ment fails. Even if the doctrine exists, Google admits that
it is merely an application of §102(b). And, in any event,
there may have been only one way for Google to copy the
lines of declaring code, but there were innumerable ways
for Oracle to write them. Certainly, Apple and Microsoft
managed to create their own declaring code.

I11

The Court inexplicably declines to address copyrightabil-
ity. Its sole stated reason is that “technological, economic,
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and business-related circumstances” are “rapidly changing.”
Ante, at 20. That, of course, has been a constant where com-
puters are concerned.

Rather than address this principal question, the Court
simply assumes that declaring code is protected and then
concludes that every fair-use factor favors Google. 1 agree
with the majority that Congress did not “shielld] computer
programs from the ordinary application” of fair use. Ante,
at 23. But the majority’s application of fair use is far from
ordinary. By skipping copyrightability, the majority gets
the methodology backward, causing the Court to sidestep a
key conclusion that ineluctably affects the fair-use analysis:
Congress rejected categorical distinctions between declaring
and implementing code. But the majority creates just such
a distinetion. The result of this distorting analysis is an
opinion that makes it difficult to imagine any circumstance
in which declaring code will remain protected by copyright.

I agree with the majority that, under our precedent, fair
use is a mixed question of fact and law and that questions of
law predominate.® Because the jury issued a finding of fair
use in favor of Google, we must construe all factual disputes
and inferences in Google’s favor and ask whether the evi-
dence was sufficient as a matter of law to support the jury’s
verdict. See Fed. Rule Civ. Proc. 50(b). But whether a
statutory fair-use factor favors one side or the other is a

31 would not, however, definitively resolve Google’s argument that the
Seventh Amendment commits the question of fair use to a jury. I tend
to agree with the Court that fair use was not “itself necessarily a jury
issue” when the Constitution was ratified. Markman v. Westview Instru-
ments, Inc., 517 U. S. 370, 376-377 (1996). Google cites cases about “fair
abridgment,” but Congress has since made clear that copyright holders
have “exclusive rights” over any “abridgment.” 17 U.S.C. §§101, 106.
And in any event, judges often declined to refer these issues to juries.
See, e. g., Gyles v. Wilcox, 2 Atk. 141, 144, 26 Eng. Rep. 489, 490-491 (Ch.
1740); Folsom v. Marsh, 9 F. Cas. 342, 345-349 (No. 4,901) (CC Mass. 1841)
(Story, J). Still, we should not so casually decide this question when the
parties barely addressed it.
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legal question reviewed de novo. Congress has established
four statutory fair-use factors for courts to weigh.* Three
decisively favor Oracle. And even assuming that the re-
maining factor favors Google, that factor, without more, can-
not legally establish fair use in this context.

The majority holds otherwise—concluding that every fac-
tor favors Google—by relying, in large part, on a distinction
it draws between declaring and implementing code, a distinc-
tion that the statute rejects. Tellingly, the majority evalu-
ates the factors neither in sequential order nor in order of
importance (at least two factors are more important under
our precedent®). Instead, it starts with the second factor:
the nature of the copyrighted work. It proceeds in this
manner in order to create a distinction between declaring
and implementing code that renders the former less worthy
of protection than the latter. Because the majority’s mis-
taken analysis rests so heavily on this factor, I begin with it
as well.

A. The Nature of the Copyrighted Work

This factor requires courts to assess the level of creativity
or functionality in the original work. It generally favors
fair use when a copyrighted work is more “informational or
functional” than “creative.” 4 M. Nimmer & D. Nimmer,

4The factors are: “(1) the purpose and character of the use, including
whether such use is of a commercial nature or is for nonprofit educational
purposes; (2) the nature of the copyrighted work; (3) the amount and sub-
stantiality of the portion used in relation to the copyrighted work as a
whole; and (4) the effect of the use upon the potential market for or value
of the copyrighted work.” §§107(1)—(4).

5The fourth factor—the effect of Google’s copying on the potential mar-
ket for Oracle’s work—is “undoubtedly the single most important element
of fair use.” Harper & Row, Publishers, Inc. v. Nation Enterprises, 471
U. 8. 539, 566 (1985). The first factor—the purpose and character of the
use, including whether the use is commercial—is the second-most impor-
tant because it can prove dispositive. See id., at 550 (“[In general,] the
fair use doctrine has always precluded a use that ‘supersede[s] the use of
the original’”).
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Copyright § 13.05[A][2][a] (2019). Because code is predomi-
nantly functional, this factor will often favor copying when
the original work is computer code. But because Congress
determined that declaring and implementing code are copy-
rightable, this factor alone cannot support a finding of fair
use.

The majority, however, uses this factor to create a distine-
tion between declaring and implementing code that in effect
removes copyright protection from declaring code. It con-
cludes that, unlike implementing code, declaring code is far
“from the core of copyright” because it becomes valuable
only when third parties (computer programmers) value it
and because it is “inherently bound together with uncopy-
rightable ideas.” Ante, at 28-29.

Congress, however, rejected this sort of categorical dis-
tinction that would make declaring code less worthy of pro-
tection. The Copyright Act protects code that operates “in
a computer in order to bring about a certain result” both
“directly” (implementing code) and “indirectly” (declaring
code). §101. And if anything, declaring code is closer to
the “core of copyright.” Ante, at 29. Developers cannot
even see implementing code. Oracle Am., Inc. v. Google
Inc., 2016 WL 3181206, *4 (ND Cal., June 8, 2016); see also
ante, at 28 (declaring code is “user-centered”). Implement-
ing code thus conveys no expression to developers. Declar-
ing code, in contrast, is user facing. It must be designed
and organized in a way that is intuitive and understandable
to developers so that they can invoke it.

Even setting those concerns aside, the majority’s dis-
tinction is untenable. True, declaring code is “inher-
ently bound together with uncopyrightable ideas.” Ibid.
Is anything not? Books are inherently bound with uncopy-
rightable ideas—the use of chapters, having a plot, or includ-
ing dialogue or footnotes. This does not place books far
“from the core of copyright.” And implementing code,
which the majority concedes is copyrightable, is inherently
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bound up with “the division of computing tasks” that cannot
be copyrighted.® Ante, at 27. We have not discounted a
work of authorship simply because it is associated with non-
copyrightable ideas. While ideas cannot be copyrighted, ex-
pressions of those ideas can. Golan, 565 U. S., at 328.

Similarly, it makes no difference that the value of declaring
code depends on how much time third parties invest in learn-
ing it. Many other copyrighted works depend on the same.
A Broadway musical script needs actors and singers to in-
vest time learning and rehearsing it. But a theater cannot
copy a script—the rights to which are held by a smaller
theater—simply because it wants to entice actors to switch
theaters and because copying the script is more efficient than
requiring the actors to learn a new one.

What the majority says is true of declaring code is no less
true of implementing code. Declaring code is how program-
mers access prewritten implementing code. The value of
that implementing code thus is directly proportional to how
much programmers value the associated declaring code.
The majority correctly recognizes that declaring code “is in-
extricably bound up with implementing code,” ante, at 27,
but it overlooks the implications of its own conclusion.

Only after wrongly concluding that the nature of declaring
code makes that code generally unworthy of protection does
the Court move on to consider the other factors. This open-
ing mistake taints the Court’s entire analysis.

B. Market Effects

“[Undoubtedly the single most important element of fair
use” is the effect of Google’s copying “‘upon the potential

6The majority also belittles declaring code by suggesting it is simply a
way to organize implementing code. Ante, at 27. Not so. Declaring
code defines subprograms of implementing code, including by controlling
what inputs they can process. Similarly, the majority is wrong to suggest
that the purpose of declaring code is to connect pre-existing method calls
to implementing code. Ante, at 10. Declaring code creates the method
calls.
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market for or value of [Oracle’s] copyrighted work.”” Har-
per & Row, Publishers, Inc. v. Nation Enterprises, 471 U. S.
539, 566 (1985). As the Federal Circuit correctly deter-
mined, “evidence of actual and potential harm stemming
from Google’s copying was ‘overwhelming.”” 886 F. 3d 1179,
1209 (2018). By copying Oracle’s code to develop and re-
lease Android, Google ruined Oracle’s potential market in at
least two ways.

First, Google eliminated the reason manufacturers were
willing to pay to install the Java platform. Google’s busi-
ness model differed from Oracle’s. While Oracle earned rev-
enue by charging device manufacturers to install the Java
platform, Google obtained revenue primarily through ad
sales. Its strategy was to release Android to device manu-
facturers for free and then use Android as a vehicle to collect
data on consumers and deliver behavioral ads. With a free
product available that included much of Oracle’s code (and
thus with similar programming potential), device manufac-
turers no longer saw much reason to pay to embed the Java
platform.

For example, before Google released Android, Amazon
paid for a license to embed the Java platform in Kindle de-
vices. But after Google released Android, Amazon used the
cost-free availability of Android to negotiate a 97.5% dis-
count on its license fee with Oracle. Evidence at trial simi-
larly showed that right after Google released Android, Sam-
sung’s contract with Oracle dropped from $40 million to
about $1 million. Google contests none of this except to say
that Amazon used a different Java platform, Java Micro Edi-
tion instead of Java Standard Edition. That difference is
inconsequential because the former was simply a smaller
subset of the latter. Google copied code found in both plat-
forms. The majority does not dispute—or even mention—
this enormous harm.

Second, Google interfered with opportunities for Oracle to
license the Java platform to developers of smartphone oper-
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ating systems. Before Google copied Oracle’s code, nearly
every mobile phone on the market contained the Java plat-
form. Oracle’s code was extraordinarily valuable to any-
body who wanted to develop smartphones, which explains
why Google tried no fewer than four times to license it. The
majority’s remark that Google also sought other licenses
from Oracle, ante, at 38, does not change this central fact.
Both parties agreed that Oracle could enter Google’s current
market by licensing its declaring code. But by copying the
code and releasing Android, Google eliminated Oracle’s op-
portunity to license its code for that use.

The majority writes off this harm by saying that the jury
could have found that Oracle might not have been able to
enter the modern smartphone market successfully.” Ante,
at 36. But whether Oracle could itself enter that market is
only half the picture. We look at not only the potential mar-
ket “that creators of original works would in general de-
velop” but also those potential markets the copyright holder
might “license others to develop.” Campbell v. Acuff-Rose
Music, Inc., 510 U. S. 569, 592 (1994). A book author need
not be able to personally convert a book into a film so long
as he can license someone else to do so. That Oracle could
have licensed its code for use in Android is undisputed.

Unable to seriously dispute that Google’s actions had a dis-
astrous effect on Oracle’s potential market, the majority
changes course and asserts that enforcing copyright pro-
tection could harm the public by giving Oracle the power
to “limi[t] the future creativity” of programs on Android.
Ante, at 39. But this case concerns only versions of Android
released through November 2014. Order in No. 3:10-cv-
3561 (ND Cal., Feb. 5, 2016), Doc. 1479, p. 2 (identifying ver-
sions through Android Lollipop 5.0). Google has released

71t also suggests that Oracle may have received some incidental benefit
from Android. Ante, at 37-38. But even assuming that is true, it would
go to the question of damages, not fair use. And there is no evidence that
any benefit came even close to offsetting Oracle’s enormous loss.
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six major versions since then. Only about 7.7% of active
Android devices still run the versions at issue.®* The majori-
ty’s concern about a lock-in effect might carry more weight
if this suit concerned versions of Android widely in use or
that will be widely in use. It makes little sense in a suit
about versions that are close to obsolete.

The majority’s concern about a lock-in effect also is specu-
lation belied by history. First, Oracle never had lock-in
power. The majority (again) overlooks that Apple and Mi-
crosoft created mobile operating systems without using Ora-
cle’s declaring code. Second, Oracle always made its declar-
ing code freely available to programmers. There is little
reason to suspect Oracle might harm programmers by stop-
ping now. And third, the majority simply assumes that the
jury, in a future suit over current Android versions, would
give Oracle control of Android instead of just awarding dam-
ages or perpetual royalties.

If the majority is going to speculate about what Oracle
might do, it at least should consider what Google has done.
The majority expresses concern that Oracle might abuse its
copyright protection (on outdated Android versions) and
“‘attempt to monopolize the market.”” Ante, at 39. But
it is Google that recently was fined a record $5 billion for
abusing Android to violate antitrust laws. Case AT.40099,
Google Android, July 18, 2018 (Eur. Comm’n-Competition);
European Comm’n Press Release, Commission Fines Google
€4.34 Billion for Illegal Practices Regarding Android Mobile
Devices to Strengthen Dominance of Google’s Search Engine,
July 18, 2018. Google controls the most widely used mobile
operating system in the world. And if companies may now
freely copy libraries of declaring code whenever it is more
convenient than writing their own, others will likely hesitate
to spend the resources Oracle did to create intuitive, well-

8 Rahman, Android Version Distribution Statistics Will Now Only Be
Available in Android Studio (Apr. 10, 2020), https://www.xda-developers.
com/android-version-distribution-statistics-android-studio.
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organized libraries that attract programmers and could com-
pete with Android. If the majority is worried about monop-
olization, it ought to consider whether Google is the greater
threat.

By copying Oracle’s work, Google decimated Oracle’s mar-
ket and created a mobile operating system now in over 2.5
billion actively used devices, earning tens of billions of
dollars every year. If these effects on Oracle’s potential
market favor Google, something is very wrong with our
fair-use analysis.

C. The Purpose and Character of the Use

The second-most important factor—“the purpose and
character of the use, including whether such use is of a com-
mercial nature or is for nonprofit educational purposes,”
§107(1)—requires us to consider whether use was “commer-
cial” and whether it was “transformative.” Campbell, 510
U. S., at 578-579. Both aspects heavily favor Oracle.

Begin with the overwhelming commercial nature of
Google’s copying. In 2015 alone, the year before the fair-
use trial, Google earned $18 billion from Android. That
number has no doubt dramatically increased as Android has
grown to dominate the global market share.” On this scale,
Google’s use of Oracle’s declaring code weighs heavily—if not
decisively—against fair use.

The majority attempts to dismiss this overwhelming com-
mercial use by noting that commercial use does “not neces-

9The real value also may be much higher because Android indirectly
boosts other sources of revenue. For years Google has set its search en-
gine as the default engine on Android. Google can use that engine to
collect reams of data used to deliver behavioral advertisements to consum-
ers on desktops. Using control over Android to choose a default search
engine may seem trivial, but Google certainly does not think so. Accord-
ing to a Goldman Sachs analysis, Google paid Apple $12 billion to be the
default search engine for Safari, Apple’s web browser, for just one year.
Leswing, Apple Makes Billions From Google’s Dominance in Search—And
It’s a Bigger Business Than iCloud or Apple Music, Business Insider,
Sept. 29, 2018. Google does not appear to have disputed this figure.
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sarily” weigh against fair use. Ante, at 32. True enough.
Commercial use sometimes can be overcome by use that is
sufficiently “transformative.” Campbell, 510 U. S., at 579.
But “we cannot ignore [Google’s] intended purpose of
supplanting [Oracle’s] commercially valuable” platform with
its own. Harper, 471 U.S., at 562 (emphasis in original).
Even if we could, we have never found fair use for copying
that reaches into the tens of billions of dollars and wrecks
the copyright holder’s market.

Regardless, Google fares no better on transformative use.
A court generally cannot find fair use unless the copier’s use
is transformative.’® A work is “transformative” if it “adds
something new, with a further purpose or different charac-
ter, altering the first with new expression, meaning, or
message.” Campbell, 510 U.S., at 579. This question is
“guided by the examples [of fair use] given in the preamble
to §107.” Id., at 578. Those examples include: “criticism,
comment, news reporting, teaching . . ., scholarship, or re-
search.” §107. Although these examples are not exclusive,
they are illustrative, and Google’s repurposing of Java code
from larger computers to smaller computers resembles none
of them. Google did not use Oracle’s code to teach or re-
verse engineer a system to ensure compatibility. Instead,
to “avoid the drudgery in working up something fresh,” id.,
at 580, Google used the declaring code for the same exact
purpose Oracle did. As the Federal Circuit correctly deter-
mined, “[t]here is nothing fair about taking a copyrighted
work verbatim and using it for the same purpose and func-
tion as the original in a competing platform.” 886 F. 3d,
at 1210.

The majority acknowledges that Google used the copied
declaring code “for the same reason” Oracle did. Ante,

10 Although “transformative use is not absolutely necessary” every time,
Campbell v. Acuff-Rose Music, Inc., 510 U. S. 569, 579, and n. 11 (1994)
(emphasis added), as a general matter “the fair use doctrine has always
precluded a use that ‘supersedes the use of the original,’” Harper, 471
U. S., at 550 (brackets omitted).
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at 30. So, by turns, the majority transforms the definition
of “transformative.” Now, we are told, “transformative”
simply means—at least for computer code—a use that will
help others “create new products.” Ibid.; accord, ante, at
31 (Google’s copying “can further the development of com-
puter programs”).

That new definition eviscerates copyright. A movie stu-
dio that converts a book into a film without permission not
only creates a new product (the film) but enables others to
“create products”—film reviews, merchandise, YouTube
highlight reels, late night television interviews, and the like.
Nearly every computer program, once copied, can be used to
create new products. Surely the majority would not say
that an author can pirate the next version of Microsoft Word
simply because he can use it to create new manuscripts.!!

Ultimately, the majority wrongly conflates transformative
use with derivative use. To be transformative, a work must
do something fundamentally different from the original.
A work that simply serves the same purpose in a new
context—which the majority concedes is true here—is deriv-
ative, not transformative. Congress made clear that Oracle
holds “the exclusive rights . . . to prepare derivative works.”
§106(2). Rather than create a transformative product,
Google “profitled] from exploitation of the copyrighted mate-
rial without paying the customary price.” Harper, 471
U. S., at 562.

D. The Amount and Substantiality of the Portion Used

The statutory fair-use factors also instruct us to consider
“the amount and substantiality of the portion used in rela-
tion to the copyrighted work as a whole.” §107(3). In gen-
eral, the greater the amount of use, the more likely the copy-
ing is unfair. Ibid. But even if the copier takes only a

11 Because the majority’s reasoning would undermine copyright protec-
tion for so many products long understood to be protected, I understand
the majority’s holding as a good-for-declaring-code-only precedent.
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small amount, copying the “‘heart’” or “focal points” of a
work weighs against fair use, Harper, 471 U. S., at 565-566,
unless “‘no more was taken than necessary’” for the copier
to achieve transformative use, Campbell, 510 U. S., at 589.

Google does not dispute the Federal Circuit’s conclusion
that it copied the heart or focal points of Oracle’s work. 886
F. 3d, at 1207. The declaring code is what attracted pro-
grammers to the Java platform and why Google was so inter-
ested in that code. And Google copied that code “verbatim,”
which weighs against fair use. Harper, 471 U.S., at 565.
The majority does not disagree. Instead, it concludes that
Google took no more than necessary to create new products.
That analysis fails because Google’s use is not transforma-
tive. Campbell, 510 U.S., at 586 (recognizing that this
fourth factor “will harken back to the [purpose-and-
character] statutory facto[r]”). This factor thus weighs
against Google.

Even if Google’s use were transformative, the majority is
wrong to conclude that Google copied only a small portion of
the original work. The majority points out that the 11,500
lines of declaring code—enough to fill about 600 pages in an
appendix, Tr. of Oral Arg. 57—were just a fraction of the
code in the Java platform. But the proper denominator is
declaring code, not all code. A copied work is quantitatively
substantial if it could “serve as a market substitute for the
original” work or “potentially licensed derivatives” of that
work. Campbell, 510 U.S., at 587. The declaring code is
what attracted programmers. And it is what made Android
a “market substitute” for “potentially licensed derivatives”
of Oracle’s Java platform. Google’s copying was both quali-
tatively and quantitatively substantial.

* * *

In sum, three of the four statutory fair-use factors weigh
decidedly against Google. The nature of the copyrighted
work—the sole factor possibly favoring Google—cannot by
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itself support a determination of fair use because holding
otherwise would improperly override Congress’ determina-
tion that declaring code is copyrightable.!

Iv

The majority purports to save for another day the ques-
tion whether declaring code is copyrightable. The only ap-
parent reason for doing so is because the majority cannot
square its fundamentally flawed fair-use analysis with a
finding that declaring code is copyrightable. The majority
has used fair use to eviscerate Congress’ considered policy
judgment. I respectfully dissent.

2To be sure, these factors are not necessarily exclusive, but they are
“especially relevant,” Harper, 471 U. S., at 560; the majority identifies no
other relevant factors; and I can think of none that could overcome the
overwhelming weight of these key factors.
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TANDON ET AL. v. NEWSOM, GOVERNOR OF
CALIFORNIA, ET AL.

ON APPLICATION FOR INJUNCTIVE RELIEF
No. 20A151. Decided April 9, 2021

Applicants challenge California’s COVID-19 restrictions prohibiting pri-
vate gatherings, including applicants’ at-home religious exercise, from
bringing together more than three households at one time. They seek
to enjoin enforcement of those restrictions pending appeal to the Court
of Appeals for the Ninth Circuit. The Ninth Circuit denied an injunc-
tion pending appeal. Applicants presented an emergency application
for injunctive relief to JUSTICE KAGAN, which she referred to the
Court.

Held: California is enjoined from enforcing the challenged restrictions
against applicants’ at-home religious exercise pending disposition of the
appeal in the Ninth Circuit, as well as disposition of any petition for a
writ of certiorari timely sought.

Government regulations trigger strict scrutiny when they treat any
comparable secular activity more favorably than religious exercise.
Comparability is concerned with the government interest asserted, not
with whether persons undertake religious exercise for public or private
reasons. Strict scrutiny requires the government to show that less re-
strictive alternatives, including precautions it permits secular activities,
could not address the government’s interest. Applicants entitled to an
injunction remain entitled to relief where there is a constant threat that
government officials will reimpose challenged restrictions. Roman
Catholic Diocese of Brooklyn v. Cuomo, 592 U. S. 14; South Bay United
Pentecostal Church v. Newsom, 592 U. S. 1243; High Plains Harvest
Church v. Polis, 592 U. S. 1155.

Applicants are likely to succeed on the merits of their free exercise
claim. California treats comparable secular activities more favorably,
permitting them to bring together more than three households with
certain precautions. Those public activities are comparable to appli-
cants’ private religious exercise. California did not show that less re-
strictive alternatives could not permit applicants to gather for at-home
worship in larger numbers. Although California has changed the chal-
lenged policy, state officials retain authority to reinstate heightened re-
strictions. Applicants are irreparably harmed by the loss of free exer-
cise rights for even minimal periods of time and the State has not shown
that public health would be imperiled by less restrictive measures.

Application for injunction granted.
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PER CURIAM.

The application for injunctive relief presented to JUSTICE
KAGAN and by her referred to the Court is granted pending
disposition of the appeal in the United States Court of Ap-
peals for the Ninth Circuit and disposition of the petition for
a writ of certiorari, if such writ is timely sought. Should
the petition for a writ of certiorari be denied, this order shall
terminate automatically. In the event the petition for a writ
of certiorari is granted, the order shall terminate upon the
sending down of the judgment of this Court.

& & &

The Ninth Circuit’s failure to grant an injunction pending
appeal was erroneous. This Court’s decisions have made
the following points clear.

First, government regulations are not neutral and gener-
ally applicable, and therefore trigger strict scrutiny under
the Free Exercise Clause, whenever they treat any compara-
ble secular activity more favorably than religious exercise.
Roman Catholic Diocese of Brooklyn v. Cuomo, 592 U. S.
14, 18 (2020) (per curiam). It is no answer that a State
treats some comparable secular businesses or other
activities as poorly as or even less favorably than the reli-
gious exercise at issue. Id., at 28-29 (KAVANAUGH, J,
concurring).

Second, whether two activities are comparable for pur-
poses of the Free Exercise Clause must be judged against
the asserted government interest that justifies the regula-
tion at issue. Id., at 17 (per curiam) (describing secular ac-
tivities treated more favorably than religious worship that
either “have contributed to the spread of COVID-19” or
“could” have presented similar risks). Comparability is con-
cerned with the risks various activities pose, not the reasons
why people gather. Id., at 22 (GORSUCH, J., concurring).

Third, the government has the burden to establish that
the challenged law satisfies strict scrutiny. To do so in this
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context, it must do more than assert that certain risk factors
“are always present in worship, or always absent from the
other secular activities” the government may allow. Sowuth
Bay United Pentecostal Church v. Newsom, 592 U. S.
1243, 1246 (2021) (statement of GORSUCH, J.); id., at 1245
(BARRETT, J., concurring). Instead, narrow tailoring re-
quires the government to show that measures less restrictive
of the First Amendment activity could not address its inter-
est in reducing the spread of COVID. Where the govern-
ment permits other activities to proceed with precautions, it
must show that the religious exercise at issue is more dan-
gerous than those activities even when the same precautions
are applied. Otherwise, precautions that suffice for other
activities suffice for religious exercise too. Roman Catholic
Diocese, 592 U. S., at 18-19; South Bay, 592 U. S., at 1247
(statement of GORSUCH, J.).

Fourth, even if the government withdraws or modifies a
COVID restriction in the course of litigation, that does not
necessarily moot the case. And so long as a case is not moot,
litigants otherwise entitled to emergency injunctive relief
remain entitled to such relief where the applicants “remain
under a constant threat” that government officials will use
their power to reinstate the challenged restrictions.
Roman Catholic Diocese, 592 U.S., at 20; see also High
Plains Harvest Church v. Polis, 592 U. S. 1155 (2020).

These principles dictated the outcome in this case, as they
did in Gateway City Church v. Newsom, 592 U. S. 1301 (2021).
First, California treats some comparable secular activities
more favorably than at-home religious exercise, permitting
hair salons, retail stores, personal care services, movie the-
aters, private suites at sporting events and concerts, and in-
door restaurants to bring together more than three house-
holds at a time. App. to Emergency Application for Writ of
Injunction 183-189. Second, the Ninth Circuit did not con-
clude that those activities pose a lesser risk of transmission
than applicants’ proposed religious exercise at home. The
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Ninth Circuit erroneously rejected these comparators sim-
ply because this Court’s previous decisions involved public
buildings as opposed to private buildings. Tandon v. New-
som, 992 F. 3d 916, 919-920, 922-924 (CA9 2021). Third,
instead of requiring the State to explain why it could not
safely permit at-home worshipers to gather in larger num-
bers while using precautions used in secular activities, the
Ninth Circuit erroneously declared that such measures might
not “translate readily” to the home. Id., at 926. The State
cannot “assume the worst when people go to worship but
assume the best when people go to work.” Roberts
v. Neace, 958 F. 3d 409, 414 (CA6 2020) (per curiam).
And fourth, although California officials changed the chal-
lenged policy shortly after this application was filed, the
previous restrictions remain in place until April 15th,
and officials with a track record of “moving the goalposts”
retain authority to reinstate those heightened restrictions
at any time. South Bay, 592 U.S., at 1249 (statement of
GORSUCH, J.).

Applicants are likely to succeed on the merits of their free
exercise claim; they are irreparably harmed by the loss of
free exercise rights “for even minimal periods of time”; and
the State has not shown that “public health would be imper-
iled” by employing less restrictive measures. Roman Cath-
olic Diocese, 592 U.S., at 19. Accordingly, applicants are
entitled to an injunction pending appeal.

This is the fifth time the Court has summarily rejected
the Ninth Circuit’s analysis of California’s COVID restric-
tions on religious exercise. See Harvest Rock Church v.
Newsom, 592 U. S. 1254 (2020); South Bay, 592 U. S. 1243;
Gish v. Newsom, 592 U.S. 1255 (2021); Gateway City, 592
U.S. 1301. It is unsurprising that such litigants are entitled
to relief. California’s Blueprint System contains myriad ex-
ceptions and accommodations for comparable activities, thus
requiring the application of strict scrutiny. And histori-
cally, strict scrutiny requires the State to further “interests
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of the highest order” by means “narrowly tailored in pursuit
of those interests.” Church of Lukwmi Babalu Aye, Inc. v.
Hialeah, 508 U. S. 520, 546 (1993) (internal quotation marks
omitted). That standard “is not watered down”; it “really
means what it says.” Ibid. (quotation altered).

It is so ordered.

THE CHIEF JUSTICE would deny the application.

JUSTICE KAGAN, with whom JUSTICE BREYER and JUs-
TICE SOTOMAYOR join, dissenting.

I would deny the application largely for the reasons stated
in South Bay United Pentecostal Church v. Newsom, 592
U. S. 1243 (2021) (KAGAN, J., dissenting). The First Amend-
ment requires that a State treat religious conduct as well
as the State treats comparable secular conduct. Sometimes
finding the right secular analogue may raise hard questions.
But not today. California limits religious gatherings in
homes to three households. If the State also limits all secu-
lar gatherings in homes to three households, it has complied
with the First Amendment. And the State does exactly
that: It has adopted a blanket restriction on at-home gather-
ings of all kinds, religious and secular alike. California need
not, as the per curiam insists, treat at-home religious gath-
erings the same as hardware stores and hair salons—and
thus unlike at-home secular gatherings, the obvious compa-
rator here. As the per curiam’s reliance on separate opin-
ions and unreasoned orders signals, the law does not require
that the State equally treat apples and watermelons.

And even supposing a court should cast so expansive a
comparative net, the per curiam’s analysis of this case defies
the factual record. According to the per curiam, “the Ninth
Circuit did not conclude that” activities like frequenting
stores or salons “pose a lesser risk of transmission” than
applicants’ at-home religious activities. Ante, at 63. But
Judges Milan Smith and Bade explained for the court that
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those activities do pose lesser risks for at least three reasons.
First, “when people gather in social settings, their interac-
tions are likely to be longer than they would be in a commer-
cial setting,” with participants “more likely to be involved
in prolonged conversations.” Tandon v. Newsom, 992 F. 3d
916, 925 (CA9 2021). Second, “private houses are typically
smaller and less ventilated than commercial establishments.”
Ibid. And third, “social distancing and mask-wearing are
less likely in private settings and enforcement is more diffi-
cult.” Ibid. These are not the mere musings of two appel-
late judges: The district court found each of these facts based
on the uncontested testimony of California’s public-health
experts. Tandon v. Newsom, 517 F. Supp. 3d 922, 964 (ND
Cal. 2021); see Tandon, 922 F. 3d, at 925 (noting that the
applicants “do not dispute any of these findings”). No doubt
this evidence is inconvenient for the per curiam’s preferred
result. But the Court has no warrant to ignore the record
in a case that (on its own view, see ante, at 62) turns on
risk assessments.

In ordering California to weaken its restrictions on at-
home gatherings, the majority yet again “insists on treating
unlike cases, not like ones, equivalently.” South Bay, 592
U.S., at 1253 (KAGAN, J.,, dissenting). And it once more
commands California “to ignore its experts’ scientific find-
ings,” thus impairing “the State’s effort to address a public
health emergency.” Ibid. Because the majority continues
to disregard law and facts alike, I respectfully dissent from
this latest per curiam decision.
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AMG CAPITAL MANAGEMENT, LLC, ET AL. v.
FEDERAL TRADE COMMISSION

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 19-508. Argued January 13, 2021—Decided April 22, 2021

The Federal Trade Commission filed a complaint against Scott Tucker and
his companies alleging deceptive payday lending practices in violation
of §5(a) of the Federal Trade Commission Act. The District Court
granted the Commission’s request pursuant to §13(b) of the Act for a
permanent injunction to prevent Tucker from committing future viola-
tions of the Act, and relied on the same authority to direct Tucker to
pay $1.27 billion in restitution and disgorgement. On appeal, the Ninth
Circuit rejected Tucker’s argument that §13(b) does not authorize the
award of equitable monetary relief.

Held: Section 13(b) does not authorize the Commission to seek, or a court
to award, equitable monetary relief such as restitution or disgorgement.
Pp. 71-82.

(@) Congress granted the Commission authority to enforce the Act’s
prohibitions on “unfair or deceptive acts or practices,” 15 U.S.C.
§§45(a)(1)-(2), by commencing administrative proceedings pursuant to
§5 of the Act. Section 5(I) of the Act authorizes the Commission, fol-
lowing completion of the administrative process and the issuance of a
final cease and desist order, to seek civil penalties, and permits district
courts to “grant mandatory injunctions and such other and further equi-
table relief as they deem appropriate in the enforcement of such final
orders of the Commission.” §45(l). Section 19 of the Act further au-
thorizes district courts (subject to various conditions and limitations)
to grant “such relief as the court finds necessary to redress injury to
consumers,” §57b(b), in cases where someone has engaged in unfair or
deceptive conduct with respect to which the Commission has issued a
final cease and desist order applicable to that person, see §57b(a)(2).
Here, the Commission responded to Tucker’s payday lending practices
by seeking equitable monetary relief directly in district court under
§13(b)’s authorization to seek a “permanent injunction.” In doing so,
the Commission acted in accordance with its increasing tendency to use
§13(b) to seek monetary awards without prior use of the Commission’s
traditional administrative proceedings. The desirability of the Com-
mission’s practice aside, the question is whether Congress, by enacting
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§13(b) and using the words “permanent injunction,” granted the Com-
mission authority to obtain monetary relief directly from courts and
effectively bypass the requirements of the administrative process.
Pp. 71-74.

(b) Section 13(b) does not explicitly authorize the Commission to ob-
tain court-ordered monetary relief, and such relief is foreclosed by the
structure and history of the Act. Section 13(b) provides that the “Com-
mission may seek . . . a permanent injunction.” §53(b). By its terms,
this provision concerns prospective injunctive relief, not retrospective
monetary relief. Section 13(b) allows the Commission to go directly
to district court when the Commission seeks injunctive relief pending
administrative proceedings or when it seeks only a permanent injunc-
tion. Other statutory provisions, in particular the conditioned and lim-
ited monetary relief authorized in §19, confirm this conclusion. It is
highly unlikely that Congress, without mentioning the matter, would
grant the Commission authority to circumvent its traditional §5 admin-
istrative proceedings. Pp. 75-78.

(¢) The Commission’s contrary arguments are unavailing. First,
Porter v. Warner Holding Co., 328 U.S. 395, and Mitchell v. Robert
DeMario Jewelry, Inc., 361 U. S. 288, did not adopt a universal rule that
statutory authority to grant an injunction automatically encompasses
the power to grant equitable monetary remedies. Instead, the text and
structure of the particular statutory scheme at issue can limit a court’s
jurisdiction in equity. Second, in enacting §19 two years after §13(b),
Congress did not simply create an alternative enforcement path with
similar remedies. The Court does not believe Congress would have
enacted §19’s provisions expressly authorizing monetary relief if § 13(b)
already implicitly allowed the Commission to obtain that same monetary
relief without satisfying §19’s conditions and limitations. Third, §19’s
saving clauses—preserving “any authority of the Commission under any
other provision of law” and “any other remedy or right of action pro-
vided by State or Federal law,” §57b(e)—do not help answer whether
§13(b) gave the Commission the authority to obtain equitable monetary
relief directly in court in the first place. Fourth, the Act’s 1994 and
2006 amendments, which did not modify the specific language at issue
here, do not demonstrate congressional acquiescence to lower court rul-
ings that favor the Commission’s interpretation of § 13(b). Fifth, policy
arguments that §5 and §19 are inadequate to provide redress to con-
sumers should be addressed to Congress. Pp. 78-82.

910 F. 3d 417, reversed and remanded.

BREYER, J., delivered the opinion for a unanimous Court.
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JUSTICE BREYER delivered the opinion of the Court.

Section 13(b) of the Federal Trade Commission Act author-
izes the Commission to obtain, “in proper cases,” a “perma-
nent injunction” in federal court against “any person, part-
nership, or corporation” that it believes “is violating, or is
about to violate, any provision of law” that the Commission
enforces. 87 Stat. 592, 15 U.S.C. §53(b). The question
presented is whether this statutory language authorizes the
Commission to seek, and a court to award, equitable mone-
tary relief such as restitution or disgorgement. We con-
clude that it does not.

I

Petitioner Scott Tucker controlled several companies that
provided borrowers with short-term payday loans. The com-
panies, operating online, would show a potential customer a
loan’s essential terms. When the companies explained those
terms, they misled many customers. The companies’ writ-
ten explanations seemed to say that customers could nor-
mally repay a loan by making a single payment. And that
payment would cost a person who, for example, borrowed
$300 an extra $90. (The customer would likely repay a total
of $390.) But in fine print the explanations said that the
loan would be automatically renewed unless the customer
took affirmative steps to opt out. Thus, unless the customer
who borrowed $300 was aware of the fine print and actively
prevented the loan’s automatic renewal, he or she could end
up having to pay $975, not $390. Between 2008 and 2012,
Tucker’s businesses made more than 5 million payday loans,
amounting to more than $1.3 billion in deceptive charges.

In 2012 the Federal Trade Commission filed suit and
claimed that Tucker and his companies were engaging in
“unfair or deceptive acts or practices in or affecting com-
merce,” in violation of § 5(a) of the Act. 15 U. S. C. §45(a)(1).
(We shall refer to all of the defendants collectively as
Tucker.) In asserting that Tucker’s practices were likely to
mislead consumers, the Commission did not first use its own
administrative proceedings. Rather, the Commission filed
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a complaint against Tucker directly in federal court. The
Commission, relying upon §13(b), asked the court to issue
a permanent injunction to prevent Tucker from committing
future violations of the Act. Relying on the same provision,
the Commission also asked the court to order monetary re-
lief, in particular, restitution and disgorgement. The Com-
mission moved for summary judgment.

The District Court granted the Commission’s summary
judgment motion. The court also granted the Commission’s
request for an injunction and directed Tucker to pay $1.27
billion in restitution and disgorgement. The court ordered
the Commission to use these funds first to provide “direct re-
dress to consumers” and then to provide “other equitable re-
lief ” reasonably related to Tucker’s alleged business practices.
Finally, the court ordered the Commission to deposit any re-
maining funds in the United States Treasury as disgorgement.

On appeal, Tucker argued that §13(b) does not authorize
the monetary relief the District Court had granted. The
Ninth Circuit rejected Tucker’s claim. 910 F. 3d 417 (2018).
It pointed to Circuit precedent that had interpreted §13(b)
as “empower[ing] district courts to grant any ancillary relief
necessary to accomplish complete justice, including restitu-
tion.” FTC v. Commerce Planet, Inc., 815 F. 3d 593, 598
(2016); see also FTC v. H. N. Singer, Inc., 668 F. 2d 1107,
1113 (CA9 1982). Two judges, while recognizing that prece-
dent in many Circuits supported that use of §13(b), ex-
pressed doubt as to the correctness of that precedent.

Tucker then sought certiorari in this Court. In light of
recent differences that have emerged among the Circuits as
to the scope of §13(b), we granted his petition.

IT

The Federal Trade Commission Act prohibits, and author-
izes the Commission to prevent, “[ulnfair methods of compe-
tition” and “unfair or deceptive acts or practices.” 15
U.S. C. §845(a)(1)—(2). The Act permits the Commission to
use both its own administrative proceedings (set forth in §5
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of the Act) and court actions in exercising this authority. In
construing § 13(b), it is helpful to understand how the Com-
mission’s authority (and its interpretation of that authority)
has evolved over time.

Ever since the Commission’s creation in 1914, it has been
authorized to enforce the Act through its own administrative
proceedings. Section 5 of the Act describes the relevant ad-
ministrative proceedings in some detail. If the Commission
has “reason to believe” that a party “has been or is using
any unfair method of competition or unfair or deceptive act
or practice,” it can file a complaint against the claimed vio-
lator and adjudicate its claim before an Administrative
Law Judge. §45(b). The ALJ then conducts a hearing and
writes a report setting forth findings of fact and reaching a
legal conclusion. Ibid. If the ALJ concludes that the con-
duct at issue was unfair or misleading, the ALJ will issue an
order requiring the party to cease and desist from engaging
in the unlawful conduct. Ibid. The party may then seek
review before the Commission and eventually in a court of
appeals, where the “findings of the Commission as to the
facts” (if supported by the evidence) “shall be conclusive.”
§45(c). If judicial review favors the Commission (or if the
time to seek judicial review expires), the Commission’s order
normally becomes final (and enforceable). §45(g).

In the 1970s Congress authorized the Commission to seek
additional remedies in court. In 1973 Congress added
§13(b), the provision at issue here. That provision permits
the Commission to proceed directly to court (prior to issuing
a cease and desist order) to obtain a “temporary restraining
order or a preliminary injunction,” and also allows the Com-
mission, “in proper cases,” to obtain a court-ordered “perma-
nent injunction.” 15 U.S.C. §53(b). In the same legisla-
tion, Congress also amended §5(1) of the Act to authorize
district courts to award civil penalties against respondents
who violate final cease and desist orders, and to “grant man-
datory injunctions and such other and further equitable
relief as they deem appropriate in the enforcement of such
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final orders of the Commission.” §45(l). Two years later,
Congress enacted §19 of the Act, which authorizes district
courts to grant “such relief as the court finds necessary to
redress injury to consumers,” including through the “refund
of money or return of property.” §57b(b). However, Con-
gress specified that the consumer redress available under
§19 could be sought only (as relevant here, and subject to
various conditions and limitations) against those who have
“engage[d] in any unfair or deceptive act or practice . .. with
respect to which the Commission has issued a final cease and
desist order which is applicable to such person.” §57b(a)(2).

Beginning in the late 1970s, the Commission began to use
§13(b), and in particular the words “permanent injunction,”
to obtain court orders for redress of various kinds in con-
sumer protection cases—without prior use of the administra-
tive proceedings in §5. See, e.g., FTC v. Virginia Homes
Mfg. Corp., 509 F. Supp. 51, 59 (Md. 1981) (relying on § 13(b)
to order the defendant to notify past customers of their war-
ranty rights); see also D. FitzGerald, The Genesis of Con-
sumer Protection Remedies Under Section 13(b) of the FTC
Act 1-2, Paper at FTC 90th Anniversary Symposium, Sept.
23, 2004 (FitzGerald); Beales & Muris, Striking the Proper
Balance: Redress Under Section 13(b) of the FTC Act, 79
Antitrust L. J. 1, 3-4 (2013). The Commission used this au-
thority to seek and win restitution and other forms of equita-
ble monetary relief directly in court.

Similarly, in the late 1990s the Commission began to use
§13(b)’s “permanent injunction” authority in antitrust cases
to seek monetary awards, such as restitution and disgorge-
ment—again without prior use of traditional administrative
proceedings. See Complaint in FTC v. Mylan Labs., Inc.,
No. 98-3114 (DC); Complaint in FTC v. The Hearst Trust,
No. 01-734 (DC). In 2003 the Commission issued guidance
that limited its use of §13(b) to obtain monetary relief to
“exceptional cases” involving a “[c]lear [v]iolation” of the
antitrust laws. Policy Statement on Monetary Equitable
Remedies in Competition Cases, 68 Fed. Reg. 45821 (empha-
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sis deleted). But in 2012 the Commission withdrew its
policy statement and the limitations it imposed. See
Withdrawal of the Commission Policy Statement on Mon-
etary Equitable Remedies in Competition Cases, 77 Fed.
Reg. 47071.

The result is that the Commission presently uses § 13(b) to
win equitable monetary relief directly in court with great
frequency. The Commission tells us that “the agency [now]
brings dozens of [§ 13(b)] cases every year seeking a perma-
nent injunction and the return of illegally obtained funds.”
Brief for Respondent 8; see also, e. g., Ohlhausen, Dollars,
Doctrine, and Damage Control: How Disgorgement Affects
the FTC’s Antitrust Mission 7, Speech at Dechert LLP, NY,
Apr. 20, 2016 (Commission sought disgorgement in antitrust
cases four times between 2012 and 2016, which is “as many
times as the [Commission] pursued such relief in the prior
twenty years”). With respect to consumer protection cases,
the Commission adds that “there’s no question that the
agency brings far more cases in court than it does in the
administrative process.” Tr. of Oral Arg. 49. In fiscal year
2019, for example, the Commission filed 49 complaints in
federal court and obtained 81 permanent injunctions and
orders, resulting in $723.2 million in consumer redress or
disgorgement. See FTC, Fiscal Year 2021 Congressional
Budget Justification 5 (Feb. 10, 2020), https://www.fte.
gov/system/files/documents/reports/fy-2021-congressional-
budget-justification/fy_2021_cbj_final.pdf. In the same pe-
riod, the Commission issued only 21 new administrative com-
plaints and 21 final administrative orders.

Our task here is not to decide whether this substitution
of §13(b) for the administrative procedure contained in §5
and the consumer redress available under §19 is desirable.
Rather, it is to answer a more purely legal question: Did
Congress, by enacting §13(b)’s words, “permanent injunc-
tion,” grant the Commission authority to obtain monetary
relief directly from courts, thereby effectively bypassing the
process set forth in §5 and §19?
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Several considerations, taken together, convince us that
§13(b)’s “permanent injunction” language does not authorize
the Commission directly to obtain court-ordered monetary
relief. For one thing, the language refers only to injunc-
tions. It says, “in proper cases the Commission may seek,
and after proper proof, the court may issue, a permanent
mjunction.” 15 U.S. C. §53(b) (emphasis added). An “in-
junction” is not the same as an award of equitable monetary
relief. Compare, e. g., United States v. Oregon State Med:-
cal Soc., 343 U. S. 326, 333 (1952) (injunction typically offers
prospective relief against ongoing or future harm), with, e. g.,
1 D. Dobbs, Law of Remedies §4.1(1) (2d ed. 1993) (restitu-
tion typically offers retrospective relief to redress past harm).
We have, however, sometimes interpreted similar language
as authorizing judges to order equitable monetary relief.
See Porter v. Warner Holding Co., 328 U.S. 395 (1946),
Mitchell v. Robert DeMario Jewelry, Inc., 361 U. S. 288 (1960).

But if this language alone is not enough, there is more.
The language and structure of § 13(b), taken as a whole, indi-
cate that the words “permanent injunction” have a limited
purpose—a purpose that does not extend to the grant of
monetary relief. Those words are buried in a lengthy provi-
sion that focuses upon purely injunctive, not monetary, relief.
It says (in relevant part):

“Whenever the Commission has reason to believe—

“(1) that any person, partnership, or corporation is
violating, or is about to violate, any provision of law en-
forced by the Federal Trade Commission, and

“(2) that the enjoining thereof pending the issuance of a
complaint by the Commission and until such complaint is
dismissed by the Commission or set aside by the court on
review, or until the order of the Commission made thereon
has become final, would be in the interest of the public—

“the Commission by any of its attorneys designated by
it for such purpose may bring suit in a district court of
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the United States to enjoin any such act or practice.
Upon a proper showing that, weighing the equities and
considering the Commission’s likelihood of ultimate suc-
cess, such action would be in the public interest, and
after notice to the defendant, a temporary restraining
order or a preliminary injunction may be granted with-
out bond: Provided, however, That if a complaint is not
filed within such period (not exceeding 20 days) as may
be specified by the court after issuance of the temporary
restraining order or preliminary injunction, the order or
injunction shall be dissolved by the court and be of
no further force and effect: Provided further, That
m proper cases the Commission may seek, and after
proper proof, the court may issue, a permanent injunc-
tion.” 15 U.S. C. §53(b) (final emphasis added).

Taken as a whole, the provision focuses upon relief that is
prospective, not retrospective. Consider the words “is vio-
lating” and “is about to violate” (not “has violated”) setting
forth when the Commission may request injunctive relief.
Consider too the words “pending the issuance of a com-
plaint,” “until such complaint is dismissed,” “temporary re-
straining order,” “preliminary injunction,” and so forth in
the first half of the section. These words reflect that the
provision addresses a specific problem, namely, that of stop-
ping seemingly unfair practices from taking place while the
Commission determines their lawfulness. Cf. §53(a) (pro-
viding similar provisional relief where false advertising re-
garding food, drugs, devices, and cosmetics is at issue). And
the appearance of the words “permanent injunction” (as a
proviso) suggests that those words are directly related to a
previously issued preliminary injunction. They might also
be read, for example, as granting authority for the Commis-
sion to go one step beyond the provisional and (“in proper
cases”) dispense with administrative proceedings to seek
what the words literally say (namely, an injunction). But
to read those words as allowing what they do not say,
namely, as allowing the Commission to dispense with admin-
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istrative proceedings to obtain monetary relief as well, is to
read the words as going well beyond the provision’s subject
matter. In light of the historical importance of administra-
tive proceedings, that reading would allow a small statutory
tail to wag a very large dog.

Further, the structure of the Act beyond §13(b) confirms
this conclusion. Congress in §5(I) and §19 gave district
courts the authority to impose limited monetary penalties
and to award monetary relief in cases where the Commission
has issued cease and desist orders, 1. e., where the Commis-
sion has engaged in administrative proceedings. Since in
these provisions Congress explicitly provided for “other and
further equitable relief,” 15 U. S. C. §45(l), and for the “re-
fund of money or return of property,” §57b(b), it likely did
not intend for § 13(b)’s more cabined “permanent injunction”
language to have similarly broad scope.

More than that, the latter provision (§ 19) comes with cer-
tain important limitations that are absent in § 13(b). As rel-
evant here, §19 applies only where the Commission begins
its §5 process within three years of the underlying violation
and seeks monetary relief within one year of any resulting
final cease and desist order. 15 U. S. C. §57b(d). And it ap-
plies only where “a reasonable man would have known under
the circumstances” that the conduct at issue was “dishonest
or fraudulent.” §57b(a)(2); see also §45(m)(1)(B)(2) (provid-
ing court-ordered monetary penalties against anyone who
engages in conduct previously identified as prohibited in a
final cease and desist order, but only if the violator acted
with “actual knowledge that such act or practice is unfair
or deceptive”). In addition, Congress enacted these other,
more limited, monetary relief provisions at the same time as,
or a few years after, it enacted § 13(b) in 1973.

It is highly unlikely that Congress would have enacted
provisions expressly authorizing conditioned and limited
monetary relief if the Act, via §13(b), had already implicitly
allowed the Commission to obtain that same monetary relief
and more without satisfying those conditions and limitations.
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Nor is it likely that Congress, without mentioning the mat-
ter, would have granted the Commission authority so readily
to circumvent its traditional §5 administrative proceedings.
See FitzGerald 1 (arguing that, in the mid-1970s, “no one
imagined that Section 13(b) of the [FTC] Act would become
an important part of the Commission’s consumer protection
program” (footnote omitted)).

At the same time, to read § 13(b) to mean what it says, as
authorizing injunctive but not monetary relief, produces a
coherent enforcement scheme: The Commission may obtain
monetary relief by first invoking its administrative proce-
dures and then §19’s redress provisions (which include limi-
tations). And the Commission may use § 13(b) to obtain in-
junctive relief while administrative proceedings are foreseen
or in progress, or when it seeks only injunctive relief. By
contrast, the Commission’s broad reading would allow it to
use §13(b) as a substitute for §5 and §19. For the reasons
we have just stated, that could not have been Congress’ in-
tent. Cf. Whitman v. American Trucking Assns., Inc., 531
U. S. 457, 468 (2001) (“Congress . . . does not . . . hide ele-
phants in mouseholes”).

Iv

The Commission makes several arguments to the contrary.
First, the Commission points to traditional equitable practice
and to two previous cases where we interpreted provisions
authorizing injunctive relief to authorize equitable monetary
relief as well. See Porter v. Warner Holding Co., 328 U. S.
395 (1946); Mitchell v. Robert DeMario Jewelry, Inc., 361
U. S. 288 (1960). In Porter we said that “[nJothing is more
clearly a part of the subject matter of a suit for an injunction
than the recovery of that which has been illegally acquired
and which has given rise to the necessity for injunctive re-
lief.” 328 U.S., at 399. In Mitchell we said that, “[w]hen
Congress entrusts to an equity court the enforcement of pro-
hibitions contained in a regulatory enactment, it must be
taken to have acted cognizant of the historic power of equity
to provide complete relief in light of the statutory purposes.”
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361 U.S., at 291-292. The Commission argues that these
cases consequently support the proposition that the tradi-
tional equitable “authority to grant an ‘injunction’ includes
the power to grant restorative monetary remedies.” Brief
for Respondent 21.

The problem for the Commission is that we did not in these
two cases purport to set forth a universal rule of interpreta-
tion. And both cases involved different statutes. See Por-
ter, 328 U. S., at 397 (Emergency Price Control Act provision
authorizing courts to issue “‘a permanent or temporary in-
junction, restraining order, or other order’”); Mitchell, 361
U. S., at 289 (Fair Labor Standards Act provision authorizing
courts to “‘restrain violations’” of the Act’s antiretaliation
ban). In both cases, we recognized that the text and struc-
ture of the statutory scheme at issue can, “in so many words,
or by a necessary and inescapable inference, restric[t] the
court’s jurisdiction in equity.” Porter, 328 U.S., at 398;
Mitchell, 361 U.S., at 291. Thus in Porter we examined
“other provision[s] of the [Emergency Price Control] Act” to
determine whether they “expressly or impliedly preclud[e] a
court from ordering restitution in the exercise of its equity
jurisdiction.” 328 U.S., at 403. And in Mitchell we exam-
ined other provisions of the Fair Labor Standards Act before
concluding that there was “no indication in the language”
that the statute precluded equitable relief in the form of lost
wages. 361 U. S., at 294.

Moreover, more recently, we have held, based on our read-
ing of a statutory scheme as a whole, that a provision’s grant
of an “injunction” or other equitable powers does not auto-
matically authorize a court to provide monetary relief.
Rather, we have said, the scope of equitable relief that a
provision authorizes “remains a question of interpretation in
each case.” Mertens v. Hewitt Associates, 508 U. S. 248, 257
(1993). Our decision in Meghrig v. KF'C Western, Inc., 516
U. S. 479 (1996), is instructive. There, we considered a pro-
vision in the Resource Conservation and Recovery Act that
authorizes district courts “to restrain any person who has con-
tributed or who is contributing to the past or present handling,
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storage, treatment, transportation, or disposal of any solid
or hazardous waste,” and “to order such person to take such
other action as may be necessary, or both.” 98 Stat. 3268,
42 U.S. C. §6972(a). The question was whether this lan-
guage permits courts to award restitution in the form of
past cleanup costs. We concluded that, despite Porter, the
provision’s grant of equitable authority does not authorize
past cleanup costs because the relevant statutory scheme (as
here) contained other “‘elaborate enforcement provisions,””
including (as here) provisions that explicitly provide for that
form of relief. Meghrig, 516 U. S., at 487. Here, the infer-
ence against § 13(b)’s authorization of monetary relief is strong
and follows from the interpretive approach we took in
Meghrig.

Second, the Commission argues that Congress simply cre-
ated two enforcement avenues, one administrative and the
other judicial, leaving the Commission the power to decide
which of the two “separate, parallel enforcement paths” to
take. Brief for Respondent 41. To the extent that §19 au-
thorizes “similar relief” as § 13(b), the Commission continues,
that reflects only the fact that each pathway is an alternative
route to “similar endpoints.” Id., at 41-42. This statement,
however, does not overcome the interpretive difficulties we
have set forth, for example permitting the Commission to
avoid the conditions and limitations laid out in § 19. We can-
not believe that Congress merely intended to enact a more
onerous alternative to §13(b) when it enacted §19 two
years later.

Third, the Commission points to saving clauses in §19,
which, it says, save its ability to use § 13(b) to obtain mone-
tary relief. See id., at 42. Those clauses preserve “any au-
thority of the Commission under any other provision of law”
and preserve “any other remedy or right of action provided
by State or Federal law.” 15 U.S. C. §57b(e). Here, how-
ever, the question is not one of preserving pre-existing reme-
dies given by other statutory provisions. The question is
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whether those other provisions (namely, §13(b)) gave that
remedy in the first place.

Fourth, the Commission points out that the courts of ap-
peals have, until recently, consistently accepted its interpre-
tation, and that Congress has in effect twice ratified that
interpretation in subsequent amendments to the Act. See,
e. g., Brief for Respondent 8, and n. 3 (citing the similar con-
clusions of eight Circuits). But see FT'C v. Credit Bureau
Center, LLC, 937 F. 3d 764 (CA7 2019); FTC v. AbbVie Inc.,
976 F. 3d 327 (CA3 2020). We have held that Congress’ ac-
quiescence to a settled judicial interpretation can suggest
adoption of that interpretation. See, e. g., Monessen South-
western R. Co. v. Morgan, 486 U.S. 330, 338 (1988). We
have also said, however, that when “Congress has not com-
prehensively revised a statutory scheme but has made only
isolated amendments . . . [i]t is impossible to assert with any
degree of assurance that congressional failure to act repre-
sents affirmative congressional approval of [a court’s] statu-
tory interpretation.” Alexander v. Sandoval, 532 U. S. 275,
292 (2001) (internal quotation marks omitted). We find this
latter statement the more relevant here.

The two examples of acquiescence to which the Commis-
sion refers do not convince us that Congress acquiesced in
the lower courts’ interpretation. The Commission first
points to amendments that Congress made to the Act in 1994.
See §10, 108 Stat. 1695-1696. Those two amendments, how-
ever, simply revised §13(b)’s venue, joinder, and service
rules, not its remedial provisions. They tell us nothing
about the words “permanent injunction” in § 13(b).

The Commission also points to amendments made to the
Act in 2006. Those amendments modified the scope of §5 so
that, where certain conduct in foreign commerce is involved,
§ 5 authorizes “‘[a]ll remedies available to the Commission,’”
including “‘restitution.”” See §3, 120 Stat. 3372. We
agree, however, that restitution is available, for example,
when the Commission uses its administrative process. See,
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e.g., 15 U.S. C. §57b(b). That being so, these amendments
also tell us nothing about the scope of § 13(b).

Fifth, the Commission and its amici emphasize the policy-
related importance of allowing the Commission to use § 13(b)
to obtain monetary relief. They suggest that it is undesir-
able simply to enjoin those who violate the Act while leaving
them with profits earned at the unjustified expense of con-
sumers. See, e. g., Brief for Respondent 8-9; Brief for Truth
in Advertising, Inc., as Amicus Curiae 7-13; Brief for Amer-
ican Antitrust Institute as Amicus Curiae 9-21; Brief for
National Consumer Law Center et al. as Amici Curiae 10—
20; Brief for Illinois et al. as Amici Curiae 5-11. They point
to the billions of dollars that the Commission has returned
to consumers as a result of the Commission’s § 13(b) efforts.
See, e. g., Brief for Respondent 8-9; Brief for Illinois et al.
as Amici Curiae b.

Nothing we say today, however, prohibits the Commission
from using its authority under §5 and §19 to obtain restitu-
tion on behalf of consumers. If the Commission believes
that authority too cumbersome or otherwise inadequate, it
is, of course, free to ask Congress to grant it further remedial
authority. Indeed, the Commission has recently asked Con-
gress for that very authority, see Hearing before the Senate
Committee on Commerce, Science, and Transportation on
Oversight of the Federal Trade Commission, Prepared State-
ment of the FTC, 116th Cong., 2d Sess., 3-5 (2020), and Con-
gress has considered at least one bill that would do so, see
S. 4626, 116th Cong., 2d Sess., §403 (2020) (revising §13
to expressly authorize restitution and disgorgement). We
must conclude, however, that §13(b) as currently written
does not grant the Commission authority to obtain equitable

monetary relief.
% %k %

For these reasons, we reverse the Ninth Circuit’s judg-
ment, and we remand the case for further proceedings con-
sistent with this opinion.

It is so ordered.
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Petitioners are six individuals whose applications for disability benefits
were denied by the Social Security Administration (SSA). They each
unsuccessfully challenged their respective adverse benefit determina-
tion in a hearing before an SSA administrative law judge (ALJ). The
SSA Appeals Council denied discretionary review in each case. There-
after, this Court decided Lucia v. SEC, 585 U. S. 237, which held that
the appointment of Securities and Exchange Commission ALJs by lower
level staff violated the Constitution’s Appointments Clause. Because
the SSA ALJs who denied petitioners’ claims were also appointed by
lower level staff, petitioners argued in federal court that they were en-
titled to a fresh administrative review by constitutionally appointed
ALJs. In each case, the Court of Appeals held that petitioners could
not obtain judicial review of their Appointments Clause claims because
they failed to raise those challenges in their administrative proceedings.

Held: The Courts of Appeals erred in imposing an issue-exhaustion re-
quirement on petitioners’ Appointments Clause claims. Pp. 88-96.

(a) Administrative review schemes commonly require parties to give
the agency an opportunity to address an issue before seeking judicial
review of that question. Such administrative issue-exhaustion require-
ments are typically creatures of statute or regulation. But where, as
here, no statute or regulation imposes an issue-exhaustion requirement,
courts decide whether to require issue exhaustion based on “an analogy
to the rule that appellate courts will not consider arguments not raised
before trial courts.” Sims v. Apfel, 530 U. S. 103, 108-109. “[The de-
sirability of a court imposing a requirement of issue exhaustion depends
on the degree to which the analogy to normal adversarial litigation ap-
plies in a particular administrative proceeding.” Id., at 109. In Sims,
which declined to apply an issue-exhaustion requirement to SSA Ap-
peals Council proceedings, the Court explained that “the rationale for
requiring issue exhaustion is at its greatest” when “the parties are ex-
pected to develop the issues in an adversarial administrative proceed-

*Together with No. 20-105, Davis et al. v. Saul, Commissioner of So-
ctal Security, on certiorari to the United States Court of Appeals for the
Eighth Circuit.
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ing,” but is “much weaker” when “an administrative proceeding is not
adversarial.” Id.,at 110. Although Sims dealt with administrative re-
view before the SSA Appeals Council, much of the opinion’s rationale
applies equally to SSA ALJ proceedings. Pp. 88-91.

(b) Even assuming that ALJ proceedings are comparatively more
adversarial than Appeals Council proceedings, the question remains
whether the ALJ proceedings here were adversarial enough to support
the “analogy to judicial proceedings” that undergirds judicially created
issue-exhaustion requirements. Sims, 530 U. S., at 112 (plurality opin-
ion). Pp. 91-96.

(1) In the specific context of petitioners’ Appointments Clause chal-
lenges, two considerations tip the scales decidedly against imposing an
issue-exhaustion requirement. First, agency adjudications are gener-
ally ill suited to address structural constitutional challenges, which usu-
ally fall outside the adjudicators’ areas of technical expertise. See, e. g.,
Free Enterprise Fund v. Public Company Accounting Oversight Bd.,
561 U.S. 477, 491. Second, this Court has consistently recognized a
futility exception to exhaustion requirements. See, e. g., Bethesda Hos-
pital Assn. v. Bowen, 485 U. S. 399, 405-406. Both considerations apply
fully here: Petitioners assert purely constitutional claims about which
SSA ALJs have no special expertise and for which they can provide no
relief. United States v. L. A. Tucker Truck Lines, Inc., 344 U. S. 33,
distinguished. Pp. 92-95.

(2) The Commissioner’s contention that petitioners cannot obtain
new hearings because they did not “timely challenge” their adjudicators’
appointments presumes what the Commissioner has failed to prove: that
petitioners’ challenges are, in fact, untimely. The Commissioner’s reli-
ance on Ryder v. United States, 515 U. S. 177, and Lucia, 585 U. S. 237,
is misplaced, as neither decision had occasion to opine on what would
constitute a “timely” objection in an administrative review scheme like
the SSA’s.  Pp. 95-96.

961 F. 3d 1267 and 963 F. 3d 790, reversed and remanded.

SOTOMAYOR, J., delivered the opinion of the Court, in which ROBERTS,
C. J., and ALITO, KAGAN, and KAVANAUGH, JJ., joined, in which THOMAS,
GORSUCH, and BARRETT, JJ., joined as to Parts I, II-A, and II-B-2, and
in which BREYER, J., joined as to Parts I, II-B-1, and II-B-2. THOMAS,
J., filed an opinion concurring in part and concurring in the judgment, in
which GORSUCH and BARRETT, JJ., joined, post, p. 96. BREYER, J., filed
an opinion concurring in part and concurring in the judgment, post, p. 97.

Sarah M. Harris argued the cause for petitioners in
No. 19-1442. With her on the briefs were Lisa S. Blatt and
Charles L. McCloud. Kannon K. Shanmugam filed a brief
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for petitioners in No. 20-105. With him on the briefs were
William T. Marks, Joel S. Johnson, and Mahesha P.
Subbaraman.

Austin L. Raynor argued the cause for respondent in both
cases. With him on the brief were Acting Solicitor General
Prelogar, Acting Assistant Attorney General Boynton, Dep-
uty Solicitor General Kneedler, Vivek Suri, Mark B. Stern,
Joshua M. Salzman, and Daniel Aguilar.t

JUSTICE SOTOMAYOR delivered the opinion of the Court.

When the Social Security Administration (SSA) denies a
claim for disability benefits, a claimant who wishes to contest
that decision in federal court must first seek a hearing before
an administrative law judge (ALJ). The petitioners here
did just that: They each unsuccessfully challenged an adverse
benefits determination in ALJ proceedings, and they now
ask for judicial review. Specifically, petitioners argue that
they are entitled to new hearings before different ALJs
because the ALJs who originally heard their cases were
not properly appointed under the Appointments Clause of
the U. S. Constitution. The question for the Court is
whether petitioners forfeited their Appointments Clause
challenges by failing to make them first to their respective
ALJs. The Court holds that petitioners did not forfeit
their claims.

TBriefs of amici curiae urging reversal in both cases were filed for the
Institute for Justice by Robert E. Johnson and Anthony Sanders; for the
National Association of Disability Representatives by Chanakya A. Sethi
and Rakesh N. Kilaru, for the National Organization of Social Security
Claimants Representatives et al. by Carolyn A. Kubitschek, Barbara R.
Silverstone, Barbara Jones, Thomas D. Sutton, and Robert E. Rains;
for the New Civil Liberties Alliance et al. by Jared McClain, Richard
Samp, and Ilya Shapiro; for the Pacific Legal Foundation by Brian T.
Hodges and Oliver J. Dunford; and for Social Security Scholars et al. by
Jon C. Dubin.

Alan B. Morrison and Richard J. Pierce, Jr., filed a brief in both cases
for the Collective of Social Security Administration Administrative Law
Judges.
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The six petitioners in these consolidated cases each applied
for disability benefits between 2013 and 2015.! After their
applications were denied, petitioners followed the prescribed
steps for seeking administrative review. They sought re-
consideration of the agency’s initial determination, received
a hearing before an ALJ, and requested review by the SSA’s
Appeals Council. See 20 CFR §404.900(a). Petitioners
were unsuccessful at every stage, concluding with the Ap-
peals Council, which denied discretionary review.

This Court then held in Lucia v. SEC, 585 U. S. 237 (2018),
that ALJs within the Securities and Exchange Commission
(SEC) had been unconstitutionally appointed. Under the
Appointments Clause, only the President, “Courts of Law,”
or “Heads of Departments” may appoint “Officers of the
United States.” Art. II, §2, cl. 2; see Lucia, 585 U.S,,
at 244. The Lucia Court determined that SEC ALJs were
“Officers” rather than mere employees because they held “a
continuing office established by law,” exercised “ ‘significant
discretion’ when carrying out . . . ‘important functions,””
and often had the last word in SEC proceedings. Id.,
at 247-248. Consequently, the appointment of SEC ALJs
by SEC staff violated the Constitution. Id., at 243, 251.

Like the SEC ALJs at issue in Lucia, SSA ALJs had been
selected by lower level staff rather than appointed by the
head of the agency. On July 16, 2018, a few weeks after
Lucia was decided, the SSA’s Acting Commissioner pre-
emptively “address[ed] any Appointments Clause questions
involving Social Security claims” by “ratif[ying] the appoint-
ments” of all SSA ALJs and “approv[ing] those appointments

1The Social Security Act provides disability benefits under two pro-
grams, Title IT and Title XVI. Some petitioners sought benefits under
Title IT only, some under Title XVTI only, and some under both. The dis-
tinctions between the two programs are irrelevant for present purposes.
For ease of reference, this opinion cites only to the regulations governing
Title II, found at 20 CFR pt. 404 (2020).
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as her own.” 84 Fed. Reg. 9583 (2019). The following year,
the SSA issued a ruling stating that the Appeals Council
should, in response to timely requests for Appeals Council
review, vacate preratification ALJ decisions and provide
fresh review by a properly appointed adjudicator. Ibid.
That remedy was only available, however, to claimants who
had raised an Appointments Clause challenge in either their
ALJ or Appeals Council proceedings. Ibid. Claimants who
had not objected to the ALJs” appointments in their adminis-
trative proceedings would receive no relief. See 1bid.

Petitioners fell into this latter category. By the time the
SSA issued its ruling, their administrative proceedings had
concluded, and they were seeking review of the SSA’s deci-
sions in federal court. Following Lucia, each petitioner
asked the Federal District Court (or, in some cases, the Fed-
eral Magistrate Judge) for a new hearing before a constitu-
tionally appointed ALJ. The Commissioner did not dispute
that the ALJs who decided petitioners’ cases were unconsti-
tutionally appointed, but contended instead that petitioners
had forfeited their Appointments Clause challenges by fail-
ing to raise them before the agency.

In three separate decisions (covering all six petitioners),
the U. S. Courts of Appeals for the Eighth and Tenth Cir-
cuits adopted the Commissioner’s forfeiture argument. In
those Circuits’ view, petitioners could not obtain judicial re-
view of their Appointments Clause claims because they had
not pressed those challenges in their administrative proceed-
ings. 963 F. 3d 790, 793 (CAS8 2020); 964 F. 3d 759, 763 (CAS8
2020); Carr v. Commissioner, SSA, 961 F. 3d 1267, 1268
(CA10 2020). The Third, Fourth, and Sixth Circuits have all
held the opposite. In those Circuits, claimants may chal-
lenge the constitutionality of an SSA ALJ’s appointment for
the first time in federal court. See Cirko v. Commissioner
of Social Security, 948 F. 3d 148, 152 (CA3 2020); Probst v.
Saul, 980 F. 3d 1015, 1020 (CA4 2020); Ramsey v. Commis-
stoner of Social Security, 973 F. 3d 537, 546 (CA6 2020).
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The Court granted certiorari to resolve this conflict. 592
U. S. 1087 (2020).
II

Administrative review schemes commonly require parties
to give the agency an opportunity to address an issue before
seeking judicial review of that question. The source of this
requirement (known as issue exhaustion) varies by agency.?
Typically, issue-exhaustion rules are creatures of statute or
regulation. Sims v. Apfel, 530 U. S. 103, 107-108 (2000); see
United States v. L. A. Tucker Truck Lines, Inc., 344 U. S.
33, 36, n. 6 (1952) (collecting statutes). Where statutes and
regulations are silent, however, courts decide whether to re-
quire issue exhaustion based on “an analogy to the rule that
appellate courts will not consider arguments not raised be-
fore trial courts.” Sims, 530 U. S., at 108-109. The Com-
missioner concedes that no statute or regulation obligated
petitioners to raise their Appointments Clause challenges in
administrative proceedings. See Brief for Respondent 12
35, n. 2; Tr. of Oral Arg. 39. Instead, the Commissioner asks
this Court to impose a judicially created issue-exhaustion re-
quirement in these cases.

A

“[TThe desirability of a court imposing a requirement of
issue exhaustion depends on the degree to which the analogy
to normal adversarial litigation applies in a particular admin-
istrative proceeding.” Sims, 530 U. S., at 109. In conduct-
ing this inquiry, courts must take care not to “reflexively
‘assimilat[e] the relation of . . . administrative bodies and the
courts to the relationship between lower and upper courts.””
Id., at 110 (quoting FCC v. Pottsville Broadcasting Co., 309

2Issue exhaustion should not be confused with exhaustion of administra-
tive remedies. There is no dispute in these cases that petitioners ex-
hausted their administrative remedies, meaning that they proceeded
through each step of the SSA’s administrative review scheme and received
a “final decision” before seeking judicial review. See 42 U.S. C. §405(g).
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U. S. 134, 144 (1940)). Instead, “[t]he inquiry requires
careful examination of ‘the characteristics of the particular
administrative procedure provided.”” 530 U. S., at 113
(O’Connor, J., concurring in part and concurring in judg-
ment) (quoting McCarthy v. Madigan, 503 U.S. 140, 146
(1992)). The critical feature that distinguishes adversarial
proceedings from inquisitorial ones is whether claimants
bear the responsibility to develop issues for adjudicators’
consideration.?

With respect to the nature of the SSA proceedings at issue
here, our inquiry starts from the baseline set by Sims v.
Apfel. There, this Court held that issues not raised before
the Appeals Council (the final stage of administrative review
within the SSA) are nonetheless preserved for judicial re-
view. In so holding, the Court explained that “the rationale
for requiring issue exhaustion is at its greatest” when “the
parties are expected to develop the issues in an adversarial
administrative proceeding,” but “the reasons for a court to
require issue exhaustion are much weaker” when “an admin-
istrative proceeding is not adversarial.” 530 U.S., at 110.

The plurality went on to explain that “[t]he differences be-
tween courts and agencies are nowhere more pronounced

3The Commissioner invokes the “general rule,” recognized in cases such
as L. A. Tucker Truck Lines, that “orderly procedure and good adminis-
tration require that objections to the proceedings of an administrative
agency be made while it has opportunity for correction in order to raise
issues reviewable by the courts.” United States v. L. A. Tucker Truck
Lines, Inc., 344 U. S. 33, 37 (1952); see also Hormel v. Helvering, 312 U. S.
552, 557 (1941); Unemployment Compensation Comm’n of Alaska v. Ara-
gon, 329 U. S. 143, 154-155 (1946). That general rule, however, originated
in cases that “each involved an adversarial proceeding.” Sims v. Apfel,
530 U. S. 103, 110 (2000). Where claimants are not expected to develop
certain issues in ALJ proceedings, it is generally inappropriate to treat
those issues as forfeited. See id., at 109 (“[Clourts require administrative
issue exhaustion ‘as a general rule’ because it is usually ‘appropriate under
[an agency’s] practice’ for ‘contestants in an adversary proceeding’ before
it to develop fully all issues there” (quoting L. A. Tucker Truck Lines, 344
U. S., at 36-37)).
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than in Social Security proceedings,” where administrative
“proceedings are inquisitorial rather than adversarial.” Id.,
at 110-111. Regulations governing SSA proceedings “ex-
pressly provide that the SSA ‘conduct[s] the administrative
review process in an informal, nonadversary manner’” and
assures claimants that the SSA “‘will consider at each step
of the review process any information you present as well as
all the information in our records.”” Id., at 111 (quoting 20
CFR §404.900(b) (1999)). At the Appeals Council level, “the
Council’s review is plenary unless it states otherwise.”
Sims, 530 U. S., at 111 (plurality opinion). Rather than ap-
pear “as a litigant opposing the claimant,” the Commissioner
serves “just as an adviser to the Council.” Ibid. Claimants
are not required to file a brief; indeed, the SSA’s standard
form “provides only three lines for [a claimant’s] request for
review.” Id., at 112. A notice “accompanying the form es-
timates that it will take only 10 minutes to ‘read the instruc-
tions, gather the necessary facts and fill out the form.””
Ibid. Thus, in the context of Appeals Council review, the
plurality observed that the “adversarial development of is-
sues by the parties . . . on which [the judicial-proceedings]
analogy depends simply does not exist.” Ibid.

Justice O’Connor concurred in the judgment. In her view,
“the agency’s failure to notify claimants of an issue exhaus-
tion requirement” provided a “sufficient basis” for refusing
to impose one by judicial decree. Id., at 113. “Requiring
issue exhaustion is particularly inappropriate,” she ex-
plained, “where the regulations and procedures of the [SSA]
affirmatively suggest that specific issues need not be raised
before the Appeals Council.” Ibid.

Much of what the Sims opinions said about Appeals Coun-
cil review applies equally to ALJ proceedings. The Sims
plurality itself noted that “[iJt is the ALJ’s duty to investi-
gate the facts and develop the arguments both for and
against granting benefits” and that “[tlhe Commissioner has
no representative before the ALJ to oppose the claim for
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benefits.” Id., at 111. The SSA regulations that ensure
informal, nonadversarial proceedings and plenary review
apply as much to ALJs as to the Appeals Council. See 20
CFR §404.900(b). Regulations also provide that ALJs will
“loolk] fully into the issues” themselves, §404.944, and may
“raise a new issue” at “any time . .. before mailing notice of
the hearing decision,” §404.946(b)(1). Like the form sup-
plied by the SSA to request Appeals Council review, the
form to request an ALJ hearing provides roughly three lines
for claimants to explain their disagreement with the agency’s
determination, and the SSA “estimate[s]” that it will take
just “10 minutes to read the instructions, gather the facts,
and answer the questions” on that form. SSA, Request for
Hearing by Administrative Law Judge, Form HA-501-U5.
Last, as with the Appeals Council, SSA “regulations provide
no notice that claimants must . . . raise specific issues before”
the ALJ “to preserve them for review in federal court.”
Sims, 530 U. S., at 113 (opinion of O’Connor, J.).

B

The parallels between ALJ and Appeals Council proceed-
ings are many, but the Commissioner correctly notes several
differences that may make ALJ hearings relatively more ad-
versarial. For one, ALJ hearings are typically available as
a matter of right, while Appeals Council review is discretion-
ary. Compare 20 CFR §404.957 with §404.967. Most
claimants thus submit no more than a one-page request for
review to the Appeals Council before having their request
denied. Mandatory ALJ proceedings, by contrast, present
far more opportunities for claimants to press issues, and the
SSA consequently relies more heavily on those proceedings
to “conduc[t the agency’s] principal and most thorough inves-
tigation of . . . disability claim[s].” Brief for Respondent 35—
36. Additionally, before every hearing, the SSA mails claim-
ants a “notice of hearing” that includes logistical information
and lists the “[t]he specific issues to be decided in [the] case.”
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§404.938(b)(1). Claimants must notify the ALJ in writing if
they “object to the issues to be decided at the hearing.”*
§404.939. Similarly, SSA conflict-of-interest regulations in-
struct claimants to “notify the [ALJ] at [the] earliest oppor-
tunity” if they “object to the [ALJ] who will conduct [their]
hearing.” §404.940.

Even accepting that ALJ proceedings may be compara-
tively more adversarial than Appeals Council proceedings,
the question nonetheless remains whether the ALJ proceed-
ings at issue here were adversarial enough to support the
“analogy to judicial proceedings” that undergirds judicially
created issue-exhaustion requirements. Sims, 530 U.S.,
at 112 (plurality opinion). In the specific context of pe-
titioners’ Appointments Clause challenges, two additional
considerations tip the scales decidedly against imposing an
issue-exhaustion requirement.?

1

First, this Court has often observed that agency adjudica-
tions are generally ill suited to address structural constitu-
tional challenges, which usually fall outside the adjudicators’
areas of technical expertise. See, e.g., Free Enterprise
Fund v. Public Company Accounting Oversight Bd., 561
U. S. 477, 491 (2010); Califano v. Sanders, 430 U. S. 99, 109
(1977); Weinberger v. Salfi, 422 U.S. 749, 765 (1975). As
such, it is sometimes appropriate for courts to entertain con-
stitutional challenges to statutes or other agency-wide poli-
cies even when those challenges were not raised in adminis-
trative proceedings.® See, e. g., Mathews v. Diaz, 426 U. S.

4 As discussed above, see supra, at 88, the Commissioner “doles] not
argue that these regulations themselves impose a forfeiture rule that ap-
plies here.” Brief for Respondent 35, n. 2.

5>Qutside the context of Appointments Clause challenges, such as in the
sphere of routine objections to individual benefits determinations, the
scales might tip differently.

6 Contrary to the Commissioner’s assertion, Richardson v. Perales, 402
U. S. 389 (1971), has no bearing on whether an issue-exhaustion require-
ment is appropriate in these cases. In Perales, the Court rejected a
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67, 76-77 (1976). Thus, this Court observed in Mathews v.
Eldridge, 424 U. S. 319 (1976), that, so long as a Social Secu-
rity claimant “had exhausted the full set of available admin-
istrative review procedures” (as petitioners did here), “fail-
ure to have raised his constitutional claim would not bar him
from asserting it later in a district court.” Id., at 329, n. 10.

Second, this Court has consistently recognized a futility
exception to exhaustion requirements. See, e. g., Bethesda
Hospital Assn. v. Bowen, 485 U. S. 399, 405-406 (1988); Mon-
tana Nat. Bank of Billings v. Yellowstone County, 276 U. S.
499, 505 (1928). It makes little sense to require litigants to
present claims to adjudicators who are powerless to grant
the relief requested. Such a vain exercise will rarely “pro-
tec[t] administrative agency authority” or “promot[e] judicial
efficiency.” McCarthy, 503 U. S., at 145.

Both considerations apply fully here: Petitioners assert
purely constitutional claims about which SSA ALJs have no
special expertise and for which they can provide no relief.
Relying on L. A. Tucker Truck Lines, the Commissioner ar-
gues that it nevertheless would have been fruitful for peti-
tioners to raise Appointments Clause challenges in their ALJ
hearings because “‘[rlepetition of the objection’ in multiple
cases could have led ‘to a change of policy.’” Brief for Re-
spondent 45 (quoting L. A. Tucker Truck Lines, 344 U. S., at
37). But the Commissioner misses a key distinction: In
L. A. Tucker Truck Lines, the aggrieved litigant had the
opportunity to object to the relevant method of appointment
before the full Interstate Commerce Commission itself. Id.,
at 34. Repetition of such an objection in cases before the

claimant’s procedural due process challenge to the admissibility of an ad-
verse medical report, explaining (among other reasons) that “[a]lthough
the claimant complain[ed] of the lack of opportunity to cross-examine the
reporting physicians, he did not take advantage of the opportunity” to
subpoena the physicians. Id., at 404. Perales thus stands for the uncon-
troversial (and irrelevant) proposition that a claimant is not denied due
process if he declines to take advantage of the adequate procedures avail-
able to him.
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full Commission might have persuaded it to change its “pre-
determined policy on th[e] subject.” Id., at 37. Here, by
contrast, the SSA’s administrative review scheme at no point
afforded petitioners access to the Commissioner, the one
person who could remedy their Appointments Clause chal-
lenges. Nor were the ALJs capable of remedying any de-
fects in their own appointments. After all, there were no
Commissioner-appointed ALJs to whom objecting claimants’
cases could be transferred, and the ALJs could not very well
have reappointed themselves.

Internal SSA guidance confirms as much. On January 30,
2018, soon after this Court granted certiorari in Lucia, the
agency issued an “emergency message” to ALJs advising
them that “adjudicators may see challenges . . . related to
the constitutionality of the appointment of SSA’s ALJs.”
SSA, EM-18003: Important Information Regarding Possi-
ble Challenges to the Appointment of Administrative Law
Judges in SSA’s Administrative Process, p. 2. The agency
warned ALJs that, because the “SSA lacks the authority to
finally decide constitutional issues such as these,” they
should “not discuss or make any findings related to the Ap-
pointments Clause issue on the record.” Ibid. Instead,
ALJs were directed to acknowledge any Appointments
Clause objections with standardized language explaining
that they “‘d[id] not have the authority to rule on that
challenge.”” Ibid. The SSA reiterated these instructions
in a second emergency message issued shortly after
Lucia was decided.” See SSA, EM-18003 REV: Important

" Although the agency issued its internal guidance several months after
petitioners’ ALJ hearings concluded, there is no indication that the ALJs
would or could have adjudicated an Appointments Clause challenge at any
time. Moreover, as a practical matter, the agency’s emergency messages
belie the Commissioner’s suggestion that the SSA would have changed
course if only it had been “ ‘put on notice of the accumulating risk of whole-
sale reversals.”” Brief for Respondent 45 (quoting L. A. Tucker Truck
Lines, 344 U. S., at 37).
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Information Regarding Possible Challenges to the Appoint-
ment of Administrative Law Judges in SSA’s Administra-
tive Process—UPDATE, pp. 1-2 (June 25, 2018). It was not
until March 2019 that the Acting Commissioner finally in-
structed the Appeals Council on how to handle preratifica-
tion Appointments Clause challenges. See 84 Fed. Reg.
9582; supra, at 87.
2

Taking a somewhat different tack, the Commissioner con-
tends that petitioners are not entitled to new hearings before
constitutionally appointed ALJs because they failed to make
“timely challenge[s]” to their adjudicators’ appointments.
Ryder v. United States, 515 U. S. 177, 182 (1995); Lucia, 585
U. S., at 251 (quoting Ryder). That argument, however, pre-
sumes what the Commissioner has failed to prove: that peti-
tioners’ challenges are, in fact, untimely. The Commissioner
relies on Ryder and Lucia, but neither of those decisions
had occasion to opine on what would constitute a “timely”
objection in an administrative review scheme like the SSA’s.
Ryder involved an appeal from a Coast Guard court-martial,
515 U. S., at 179, an adversarial proceeding in which tradi-
tional forfeiture rules apply, see United States v. Gladue,
67 M. J. 311, 313 (C. A. Armed Forces 2009). Lucia, mean-
while, arose from proceedings before the Securities and
Exchange Commission, 585 U. S., at 242, in which a statutory
issue-exhaustion requirement applies, see 15 U. S. C.
§78y(c)(1). Where, as here, claimants are not required to
exhaust certain issues in administrative proceedings to pre-
serve them for judicial review, claimants who raise those is-
sues for the first time in federal court are not untimely in

doing so.
k k k

Taken together, the inquisitorial features of SSA ALJ pro-
ceedings, the constitutional character of petitioners’ claims,
and the unavailability of any remedy make clear that “adver-
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sarial development” of the Appointments Clause issue “sim-
ply [did] not exist” (and could not exist) in petitioners’ ALJ
proceedings. Sims, 530 U.S., at 112 (plurality opinion).
The Courts of Appeals therefore erred in imposing an issue-
exhaustion requirement on petitioners’ Appointments Clause
claims. The judgments of the Eighth and Tenth Circuits are
reversed, and the cases are remanded for further proceed-
ings consistent with this opinion.

It is so ordered.

JUSTICE THOMAS, with whom JUSTICE GORSUCH and JUS-
TICE BARRETT join, concurring in part and concurring in
the judgment.

I join Parts I, II-A, and II-B-2 of the opinion of the Court,
which correctly explain that the nonadversarial nature of an
agency proceeding generally gives good reason to refrain
from creating an issue-exhaustion requirement. See Sims
v. Apfel, 530 U. S. 103, 109-110 (2000). Proceedings before
an administrative law judge (ALJ) of the Social Security Ad-
ministration are plainly nonadversarial: The regulations as-
sure claimants that the agency will “conduct the administra-
tive review process in an informal, non-adversarial manner.”
20 CFR §404.900(b) (2020). ALJs can raise new issues
sua sponte. §§404.944, 404.946. Hearings are so informal
that lawyers, briefs, and even attendance are often optional.
§§404.948-404.950. And should an ALJ err, the Appeals
Council may review cases to correct anything from “error(s]
of law” to “broad policy or procedural issue[s] that may affect
the general public interest.” §404.970(a). This decidedly
pro-claimant, inquisitorial process is quite unlike an adver-
sarial suit in which parties are expected to identify, argue,
and preserve all issues.

To be sure, a few regulatory provisions direct claimants to
advocate on their own behalf by objecting to problems, in-
cluding if the agency misidentifies issues before the hearing
or if the ALJ is “prejudiced or partial.” §§404.938-404.940.
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But these unsurprising reminders that a claimant should not
sit idly on the sidelines hardly demand that the penalty for
overlooking an argument is forfeiture. On the contrary,
such a permanent consequence would be surprising in light
of the flexible, “informal” mechanisms that undergird the en-
tire agency review process. §404.900(b); see also Sims, 530
U.S., at 110 (plurality opinion) (“The differences between
courts and agencies are nowhere more pronounced than in
Social Security proceedings”).

Because these proceedings bear little resemblance to ad-
versarial litigation, I agree with the Court that there is
no need for an exhaustion rule. I would end the analysis
there.

JUSTICE BREYER, concurring in part and concurring in
the judgment.

I continue to believe that, “[ulnder ordinary principles of
administrative law a reviewing court will not consider argu-
ments that a party failed to raise in timely fashion before an
administrative agency.” Sims v. Apfel, 530 U.S. 103, 114
(2000) (BREYER, J., dissenting). I also adhere to my prior
view that, in the particular context of the Social Security
Administration, a claimant “ordinarily must raise all relevant
issues before the ALJ” and that the “nonadversarial nature”
of the agency’s procedures is generally irrelevant to whether
the ordinary rule requiring issue exhaustion ought to apply.
Id., at 117. Here, however, I agree with the Court that the
Appointments Clause challenges at issue fall into the well-
established exceptions for constitutional and futile claims.
See ante, at 92-95; see also Sims, 530 U. S., at 115 (BREYER,
J., dissenting); Woodford v. Ngo, 548 U.S. 81, 103 (2006)
(BREYER, J.,, concurring in judgment); Ross v. Blake, 578
U. S. 632, 649 (2016) (BREYER, J., concurring in part) (recog-
nizing these traditional exceptions). I therefore join Parts
I, II-B-1, and II-B-2 of the Court’s opinion and concur in
the Court’s judgment.
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A Mississippi jury convicted petitioner Brett Jones of murder for killing
his grandfather. Jones was 15 years old when he committed the crime.
Under Mississippi law at the time, murder carried a mandatory sentence
of life without parole. The trial judge duly imposed that sentence,
which was affirmed on direct appeal. This Court subsequently decided
Miller v. Alabama, 567 U. S. 460, which held that the Eighth Amend-
ment permits a life-without-parole sentence for a defendant who com-
mitted a homicide when he or she was under 18, but only if the sentence
is not mandatory and the sentencer therefore has discretion to impose
a lesser punishment. In the wake of that decision, the Mississippi Su-
preme Court ordered that Jones be resentenced in accordance with
Miller. At the resentencing, the sentencing judge acknowledged that
he had discretion under Miller to impose a sentence less than life with-
out parole. The judge determined, however, that life without parole
remained the appropriate sentence for Jones. Jones again appealed his
sentence, citing both Miller and the then-recently decided case of Mont-
gomery v. Lowisiana, 577 U. S. 190, which held that Miller applied ret-
roactively on collateral review. Jones contended that, under Miller and
Montgomery, a sentencer must make a separate factual finding that a
murderer under 18 is permanently incorrigible before sentencing the
offender to life without parole. The Mississippi Court of Appeals re-
jected Jones’s argument.

Held: In the case of a defendant who committed a homicide when he or
she was under 18, Miller and Montgomery do not require the sentencer
to make a separate factual finding of permanent incorrigibility before
sentencing the defendant to life without parole. In such a case, a
discretionary sentencing system is both constitutionally necessary and
constitutionally sufficient. Pp. 104-121.

(a) A sentencer need not make a separate factual finding of perma-
nent incorrigibility before sentencing a murderer under 18 to life with-
out parole. In Miller, the Court mandated “only that a sentencer follow
a certain process—considering an offender’s youth and attendant char-
acteristics—before imposing” a life-without-parole sentence. 567 U. S,
at 483. And in Montgomery, the Court stated that “a finding of fact
regarding a child’s incorrigibility . . . is not required.” 577 U. S., at 211.
Miller and Montgomery require consideration of an offender’s youth
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but not any particular factual finding. Miller and Montgomery there-
fore refute Jones’s argument that a finding of permanent incorrigibility
is constitutionally necessary. Pp. 105-113.

(b) Nor must a sentencer provide an on-the-record sentencing expla-
nation with an “implicit finding” of permanent incorrigibility before
sentencing a murderer under 18 to life without parole. An on-the-
record sentencing explanation is not necessary to ensure that a sen-
tencer considers a defendant’s youth. Nor is an on-the-record sentenc-
ing explanation required by or consistent with Miller or Montgomery,
neither of which said anything about a sentencing explanation.
Pp. 113-118.

(c) The Court’s decision does not disturb Miller’s holding (that a State
may not impose a mandatory life-without-parole sentence on a murderer
under 18) or Montgomery’s holding (that Miller applies retroactively on
collateral review). The resentencing in Jones’s case complied with
Miller and Montgomery because the sentencer had discretion to impose
a sentence less than life without parole in light of Jones’s youth. The
Court’s decision today should not be construed as agreement or dis-
agreement with Jones’s sentence. In addition, the Court’s decision does
not preclude the States from imposing additional sentencing limits in
cases involving murderers under 18. Nor does the Court’s decision pro-
hibit Jones from presenting his moral and policy arguments against his
life-without-parole sentence to the state officials who are authorized to
act on those arguments. Pp. 118-121.

285 So. 3d 626, affirmed.

KAVANAUGH, J., delivered the opinion of the Court, in which ROBERTS,
C. J.,, Aurro, GORSUCH, and BARRETT, JJ., joined. THOMAS, J., filed an
opinion concurring in the judgment, post, p. 121. SOTOMAYOR, J., filed a
dissenting opinion, in which BREYER and KAGAN, JJ., joined, post, p. 129.

David M. Shapiro argued the cause for petitioner. With
him on the briefs were Amir H. Ali, Devi Rao, Jacob How-
ard, and Jeffrey T. Green.

Krissy C. Nobile, Deputy Solicitor General of Mississippi,
argued the cause for respondent. With her on the brief
were Lynn Fitch, Attorney General of Mississippi, Kristi H.
Johnson, Solicitor General, Justin L. Matheny, Assistant So-
licitor General, and Scott Stuart, Special Assistant Attor-
ney General.

Frederick Liu argued the cause for the United States as
amicus curiae urging affirmance. With him on the brief
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were Acting Solicitor General Wall, Acting Assistant Attor-
ney General Rabbitt, Deputy Solicitor General Feigin, and
Robert A. Parker.*

JUSTICE KAVANAUGH delivered the opinion of the Court.

Under Miller v. Alabama, 567 U. S. 460 (2012), an individ-
ual who commits a homicide when he or she is under 18 may
be sentenced to life without parole, but only if the sentence
is not mandatory and the sentencer therefore has discretion
to impose a lesser punishment. In this case, a Mississippi

*Briefs of amici curiae urging reversal were filed for the American Bar
Association by Judy Perry Martinez, Christopher M. Murphy, Lawrence
A. Wojcik, and Ethan H. Townsend; for Current and Former Prosecutors
et al. by Mary B. McCord, Amy L. Marshak, and Annie L. Owens; for the
Juvenile Law Center et al. by Nicole A. Saharsky, Kristen Clarke, Jon
Greenbaum, Arthur Ago, Noah Baron, Marsha L. Levick, Riya Saha
Shah, Sherrilyn A. Ifill, Janai S. Nelson, Samuel Spital, Jin Hee Lee,
and Mahogane D. Reed; for the National Association of Criminal Defense
Lawyers et al. by Ginger D. Anders, Barbara E. Bergman, and André de
Gruy; and for Erwin Chemerinsky et al. by Harry Sandick and John
Mills. A brief of amici curiae urging vacatur was filed for the American
Civil Liberties Union Foundation et al. by David D. Cole, Jennesa Calvo-
Friedman, Larry W. Yackle, David H. Safavian, John W. Whitehead, and
Arthur Rizer.

Briefs of amici curiae urging affirmance were filed for the State of
Indiana et al. by Curtis T. Hill, Jr., Attorney General of Indiana, Thomas
M. Fisher, Solicitor General, Kian J. Hudson, Deputy Solicitor General,
and Julia C. Payne, Deputy Attorney General, and by the Attorneys Gen-
eral for their respective States as follows: Steve Marshall of Alabama,
Leslie Rutledge of Arkansas, Ashley Moody of Florida, Lawrence G. Was-
den of Idaho, Daniel Cameron of Kentucky, Eric Schmitt of Missouri,
Timothy C. Fox of Montana, Doug Peterson of Nebraska, David A. Yost
of Ohio, Mike Hunter of Oklahoma, Alan Wilson of South Carolina, Jason
R. Ravnsborg of South Dakota, Herbert H. Slatery III of Tennessee, Ken
Paxton of Texas, and Bridget Hill of Wyoming; for the Criminal Justice
Legal Foundation by Kent S. Scheidegger and Kymberlee C. Stapleton;
and for the National Organization of Victims of Juvenile Murderers et al.
by Kent S. Scheidegger and Kymberlee C. Stapleton.

Briefs of amici curiae were filed for Amicus Populi by Mitchell Keiter;
for Madge Jones et al. by Angela C. Vigil; and for Jonathan F. Mitchell
et al. by Taylor A. R. Meehan.
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trial judge acknowledged his sentencing discretion under
Miller and then sentenced petitioner Brett Jones to life
without parole for a murder that Jones committed when he
was under 18. The Mississippi Court of Appeals affirmed,
concluding that the discretionary sentencing procedure satis-
fied Miller.

Jones argues, however, that a sentencer’s discretion to im-
pose a sentence less than life without parole does not alone
satisfy Miller. Jones contends that a sentencer who im-
poses a life-without-parole sentence must also make a sepa-
rate factual finding that the defendant is permanently incor-
rigible, or at least provide an on-the-record sentencing
explanation with an implicit finding that the defendant is
permanently incorrigible. And Jones says that the trial
judge did not make such a finding in his case.

Jones’s argument that the sentencer must make a finding
of permanent incorrigibility is inconsistent with the Court’s
precedents. In Miller, the Court mandated “only that a
sentencer follow a certain process—considering an offender’s
youth and attendant characteristics—before imposing” a life-
without-parole sentence. Id., at 483. And in Montgomery
v. Louisiana, which held that Miller applies retroactively on
collateral review, the Court flatly stated that “Miller did not
impose a formal factfinding requirement” and added that “a
finding of fact regarding a child’s incorrigibility . . . is not
required.” 577 U.S. 190, 211 (2016). In light of that ex-
plicit language in the Court’s prior decisions, we must reject
Jones’s argument. We affirm the judgment of the Missis-
sippi Court of Appeals.

I

A

In August 2004, Brett Jones was living with his grandpar-
ents, Bertis and Madge, in Shannon, Mississippi. Shannon
is a small town of about 2,000 in northern Mississippi near
Tupelo, about halfway between Memphis and Birmingham
off 1-22.
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At the time, Jones was only 15 years old. On the morning
of August 9, 2004, Bertis discovered Jones’s girlfriend, Mi-
chelle Austin, in Jones’s bedroom. Bertis and Jones got into
an argument, and Bertis ordered Austin out of the house.
A few hours later, Jones told Austin that he “‘was going to
hurt’” his grandfather. 938 So. 2d 312, 314 (Miss. App. 2006).

That afternoon, Jones was in the kitchen making himself
something to eat. Jones and Bertis began arguing again.
The clash escalated from shouts to shoves to punches. Jones
then stabbed his grandfather with a kitchen knife. When
that knife broke, Jones picked up a second knife and contin-
ued stabbing Bertis. In total, Jones stabbed his grandfa-
ther eight times.

Bleeding profusely, Bertis staggered outside, fell to the
ground, and died. Jones did not call 911. Instead, he hap-
hazardly attempted to cover up his role in the murder. He
dragged Bertis’s body back inside. Jones then washed the
blood off his arms with a water hose, changed out of his
bloody shirt, and moved Bertis’s car over some blood stains
on the carport floor.

While Jones was outside, he was seen by a neighbor. The
neighbor called the police. Shortly thereafter, another
neighbor saw Jones and Austin leaving the house together
on foot. Later that night, police located Jones and Austin
at a gas station several miles away. When questioned,
Jones and Austin provided fake names to the officer. After
a police pat down revealed a knife in Jones’s pocket, the offi-
cer asked Jones whether it was the knife that he “‘did it
with.”” Id., at 315. Jones responded, “‘No, I already got
rid of it.””  Ibid.

B

Jones was charged with murder. The trial judge in-
structed the jury on murder and the lesser included offense
of manslaughter. Jones claimed that he was not guilty be-
cause he acted in self-defense. The jury rejected that de-
fense and found Jones guilty of murder.
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Under Mississippi law at the time, murder carried a man-
datory sentence of life without parole. Miss. Code Ann.
§97-3-21 (2000), §47-7-3(g) (2004); see Parker v. State, 119
So. 3d 987, 996-997 (Miss. 2013). The trial judge therefore
imposed that sentence. In 2006, the Mississippi Court of
Appeals affirmed. See 938 So. 2d 312.

Jones later moved for post-conviction relief in state court,
asserting among other things that his mandatory life-
without-parole sentence violated the Cruel and Unusual Pun-
ishments Clause of the Eighth Amendment. The trial court
denied the motion, and the Mississippi Court of Appeals af-
firmed. See 122 So. 3d 725 (2011).

In 2012, while the Mississippi Supreme Court was consid-
ering whether to review Jones’s case, this Court decided
Miller v. Alabama, 567 U.S. 460. Miller held that the
Cruel and Unusual Punishments Clause of the Eighth
Amendment prohibits mandatory life-without-parole sen-
tences for murderers under 18, but the Court allowed discre-
tionary life-without-parole sentences for those offenders.

In the wake of Miller, the Mississippi Supreme Court con-
cluded that Miller applied retroactively on state collateral
review. In Jones’s case, the State Supreme Court ordered
a new sentencing hearing where the sentencing judge could
consider Jones’s youth and exercise discretion in selecting an
appropriate sentence. See 122 So. 3d 698 (2013).

At the resentencing, Jones’s attorney argued that Jones’s
“chronological age and its hallmark features” diminished the
“penological justifications for imposing the harshest sen-
tences.” App. 25, 27 (quoting Miller, 567 U. S., at 472, 477,
emphasis deleted). Jones’s attorney added that “nothing in
this record . . . would support a finding that the offense re-
flects irreparable corruption.” App. 143-144.

At the end of the hearing, the sentencing judge acknowl-
edged that he had discretion under Miller to impose a sen-
tence less than life without parole. But after considering
the factors “relevant to the child’s culpability,” App. 149, the
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judge determined that life without parole remained the ap-
propriate sentence for Jones, id., at 152.

Jones appealed his sentence to the Mississippi Court of
Appeals, citing both Miller and the then-recently decided
case of Montgomery v. Louisiana, 577 U.S. 190 (2016),
which in the interim had held that Mziller applied retroac-
tively on collateral review. According to Jones, in order to
impose a life-without-parole sentence on a defendant who
committed a murder when he or she was under 18, the sen-
tencer must make a separate factual finding that the defend-
ant is permanently incorrigible. The Mississippi Court of
Appeals rejected Jones’s argument, relying on this Court’s
express statement in Montgomery that “‘Miller did not re-
quire trial courts to make a finding of fact regarding a child’s
incorrigibility.”” 285 So. 3d 626, 632 (2017) (quoting Mont-
gomery, 577 U. S., at 211).

In light of disagreement in state and federal courts about
how to interpret Miller and Montgomery, we granted certio-
rari. 589 U.S. 1263 (2020). Compare, e. g., Malvo v. Ma-
thena, 893 F. 3d 265 (CA4 2018), Commonwealth v. Batts, 640
Pa. 401, 163 A. 3d 410 (2017), and Veal v. State, 298 Ga. 691,
784 S. E. 2d 403 (2016), with, e. g., United States v. Sparks,
941 F. 3d 748 (CA5 2019), People v. Skinner, 502 Mich. 89,
917 N. W. 2d 292 (2018), and State v. Ramos, 187 Wash. 2d
420, 387 P. 3d 650 (2017).

IT

According to Jones, a sentencer’s discretion to impose a
sentence less than life without parole does not alone satisfy
Miller. In Jones’s view, a sentencer who imposes a life-
without-parole sentence must also either (i) make a separate
factual finding of permanent incorrigibility, or (ii) at least
provide an on-the-record sentencing explanation with an
“implicit finding” of permanent incorrigibility. Tr. of Oral
Arg. 32; see id., at 6, 14.

As we will explain, the Court has already ruled that a
separate factual finding of permanent incorrigibility is not
required. In Montgomery, the Court unequivocally stated
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that “Miller did not impose a formal factfinding require-
ment” and added that “a finding of fact regarding a child’s
incorrigibility . . . is not required.” 577 U.S., at 211. Ina
case involving an individual who was under 18 when he or
she committed a homicide, a State’s discretionary sentencing
system is both constitutionally necessary and constitution-
ally sufficient.!
A

In 2004, the year that Jones murdered his grandfather,
about 16,000 individuals committed a homicide in the United
States. See Dept. of Justice, Federal Bureau of Investiga-
tion, Crime in the United States 2004, Murder Offenders by
Age, Sex, and Race 17 (Table 2.5). About 850 of the individ-
uals who committed a homicide were known to be under 18—
meaning that, on average, more than two homicides were
committed every day by individuals under 18. Ibid.

The States authorize strict punishments for homicide, in-
cluding for homicides committed by individuals under 18.
But this Court has held that sentencing an offender who was
under 18 at the time of the crime raises special constitu-
tional considerations.

Ratified in 1791, the Eighth Amendment provides that
“cruel and unusual punishments” shall not be “inflicted.”
Ratified in 1868, the Fourteenth Amendment incorporates
the Cruel and Unusual Punishments Clause against the
States.

In a series of Eighth Amendment cases applying the Cruel
and Unusual Punishments Clause, this Court has stated that
youth matters in sentencing. In Roper v. Simmons, 543

1Both Miller and Montgomery generated vigorous dissents. The dis-
sents in Miller stated that the Eighth Amendment does not prohibit man-
datory life-without-parole sentences and asserted that the Court’s decision
contravened this Court’s precedents. See 567 U.S., at 493-502 (ROB-
ERTS, C. J., dissenting); id., at 502-509 (THOMAS, J., dissenting); id., at 509—
515 (ALITO, J., dissenting). The lead dissent in Montgomery argued that
Miller should not apply retroactively on collateral review. 577 U.S., at
224-227 (Scalia, J., dissenting).
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U. S. 551 (2005), the Court concluded that the Eighth Amend-
ment prohibits capital punishment for murderers who were
under 18 at the time of their crimes. And in Graham v.
Florida, 560 U. S. 48 (2010), the Court held that the Eighth
Amendment prohibits life without parole for offenders
who were under 18 and committed nonhomicide offenses.
Importantly, however, Graham did not prohibit life with-
out parole for offenders who were under 18 and committed
homicide. The Graham Court stated: “There is a line be-
tween homicide and other serious violent offenses against the
individual.” Id., at 69 (internal quotation marks omitted).

And then in Miller in 2012, the Court allowed life-without-
parole sentences for defendants who committed homicide
when they were under 18, but only so long as the sentence
is not mandatory—that is, only so long as the sentencer has
discretion to “consider the mitigating qualities of youth” and
impose a lesser punishment. 567 U.S., at 476 (internal
quotation marks omitted). Four years later, Montgomery
held that Miller applied retroactively to cases on collateral
review. 577 U.S., at 206, 212.

Jones argues that Miller requires more than just a discre-
tionary sentencing procedure. According to Jones, the sen-
tencer must also make a separate factual finding of perma-
nent incorrigibility before sentencing a murderer under 18
to life without parole.

The problem for Jones is that Miller and Montgomery
squarely rejected such a requirement. Miller mandated
“only that a sentencer follow a certain process—considering
an offender’s youth and attendant characteristics—before
imposing” a life-without-parole sentence. 567 U. S., at 483.
Montgomery then flatly stated that “Miller did not impose
a formal factfinding requirement” and that “a finding of fact
regarding a child’s incorrigibility . . . is not required.” 577
U. S, at 211.2

2The key paragraph from Montgomery is as follows:
“Louisiana suggests that Miller cannot have made a constitutional dis-
tinction between children whose crimes reflect transient immaturity and
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Notwithstanding that clear language in Miller and Mont-
gomery, Jones advances three distinct arguments for why
this Court should require a sentencer to make a finding of
permanent incorrigibility before sentencing a murderer
under 18 to life without parole.

First, Jones analogizes to cases where the Court has rec-
ognized certain eligibility criteria, such as sanity or a lack of
intellectual disability, that must be met before an offender
can be sentenced to death. See Ford v. Wainwright, 477
U.S. 399 (1986); Atkins v. Virginia, 536 U.S. 304 (2002).
Jones argues that the Constitution similarly requires a sen-
tencer to find permanent incorrigibility before sentencing a
murderer under 18 to life without parole.

The State responds that permanent incorrigibility is not
an eligibility criterion akin to sanity or a lack of intellectual
disability. We agree with the State. For one thing, the
Court has recognized that it “is difficult even for expert psy-
chologists to differentiate between the juvenile offender
whose crime reflects unfortunate yet transient immaturity,
and the rare juvenile offender whose crime reflects irrepara-
ble corruption.” Roper, 543 U.S., at 573. In addition,
when the Court has established such an eligibility criterion,

those whose crimes reflect irreparable corruption because Miller did not
require trial courts to make a finding of fact regarding a child’s incorrigi-
bility. That this finding is not required, however, speaks only to the de-
gree of procedure Miller mandated in order to implement its substantive
guarantee. When a new substantive rule of constitutional law is estab-
lished, this Court is careful to limit the scope of any attendant procedural
requirement to avoid intruding more than necessary upon the States’ sov-
ereign administration of their criminal justice systems. See Ford v.
Wainwright, 477 U. S. 399, 416-417 (1986) (‘{W]e leave to the State[s] the
task of developing appropriate ways to enforce the constitutional restric-
tion upon [their] execution of sentences’). Fidelity to this important prin-
ciple of federalism, however, should not be construed to demean the sub-
stantive character of the federal right at issue. That Miller did not
impose a formal factfinding requirement does not leave States free to sen-
tence a child whose crime reflects transient immaturity to life without
parole. To the contrary, Miller established that this punishment is dis-
proportionate under the Eighth Amendment.” 577 U. S., at 211.
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the Court has considered whether “‘objective indicia of soci-
ety’s standards, as expressed in legislative enactments and
state practice,”” demonstrated a “national consensus” in
favor of the criterion. Graham, 560 U.S., at 61 (quoting
Roper, 543 U. S., at 563). But Miller did not identify a sin-
gle State that, as of that time, made permanent incorrigibil-
ity an eligibility criterion for life-without-parole sentences
imposed on murderers under 18.

Given those two points, it comes as no surprise that Miller
declined to characterize permanent incorrigibility as such an
eligibility criterion. Rather, Miller repeatedly described
youth as a sentencing factor akin to a mitigating circum-
stance. And Miller in turn required a sentencing procedure
similar to the procedure that this Court has required for the
individualized consideration of mitigating circumstances in
capital cases such as Woodson v. North Carolina, 428 U. S.
280, 303-305 (1976) (plurality opinion), Lockett v. Ohio, 438
U. S. 586, 597-609 (1978) (plurality opinion), and Eddings v.
Oklahoma, 455 U.S. 104, 113-115 (1982). Those capital
cases require sentencers to consider relevant mitigating cir-
cumstances when deciding whether to impose the death pen-
alty. And those cases afford sentencers wide discretion in
determining “the weight to be given relevant mitigating evi-
dence.” Id., at 114-115. But those cases do not require the
sentencer to make any particular factual finding regarding
those mitigating circumstances.

Repeatedly citing Woodson, Lockett, and Eddings, the
Miller Court stated that “a judge or jury must have the op-
portunity to consider” the defendant’s youth and must have
“discretion to impose a different punishment” than life with-
out parole. 567 U. S., at 489; id., at 465; see id., at 470, 476,
483. Stated otherwise, the Miller Court mandated “only
that a sentencer follow a certain process—considering an of-
fender’s youth and attendant characteristics—before impos-
ing” a life-without-parole sentence. Id., at 483. In that
process, the sentencer will consider the murderer’s “dimin-
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ished culpability and heightened capacity for change.” Id.,
at 479. That sentencing procedure ensures that the sen-
tencer affords individualized “consideration” to, among other
things, the defendant’s “chronological age and its hallmark
features.” Id., at 477.

To be sure, Miller also cited Roper and Graham. 567
U.S., at 471-475. Roper barred capital punishment for of-
fenders under 18. And Graham barred life without parole
for offenders under 18 who committed non-homicide offenses.
But Miller did not cite those cases to require a finding of
permanent incorrigibility or to impose a categorical bar
against life without parole for murderers under 18. We
know that because Miller said so: “Our decision does not
categorically bar a penalty for a class of offenders or type of
crime—as, for example, we did in Roper or Graham.” 567
U.S., at 483. Instead, Miller cited Roper and Graham for
a simple proposition: Youth matters in sentencing. And be-
cause youth matters, Miller held that a sentencer must have
discretion to consider youth before imposing a life-without-
parole sentence, just as a capital sentencer must have discre-
tion to consider other mitigating factors before imposing a
death sentence.

In short, Miller followed the Court’s many death penalty
cases and required that a sentencer consider youth as a
mitigating factor when deciding whether to impose a
life-without-parole sentence. Miller did not require the
sentencer to make a separate finding of permanent incorrigi-
bility before imposing such a sentence. And Montgomery
did not purport to add to Miller’s requirements.?

31f permanent incorrigibility were a factual prerequisite to a life-
without-parole sentence, this Court’s Sixth Amendment precedents might
require that a jury, not a judge, make such a finding. See Ring v. Ari-
zona, 536 U. S. 584 (2002); Apprendi v. New Jersey, 530 U. S. 466 (2000).
If we were to rule for Jones here, the next wave of litigation would likely
concern the scope of the jury right. The fact that neither Miller nor
Montgomery even mentioned the Sixth Amendment is further reason to
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Second, Jones contends that the Montgomery Court must
nonetheless have assumed that a separate factual finding of
permanent incorrigibility was necessary because Montgom-
ery deemed Miller a substantive holding for purposes of
applying Miller retroactively on collateral review. See
Teague v. Lamne, 489 U.S. 288, 310-311 (1989) (plurality
opinion).

In advancing that argument, Jones relies on language
in Montgomery that described Miller as permitting life-
without-parole sentences only for “those whose crimes re-
flect permanent incorrigibility,” rather than “transient im-
maturity.” 577 U.S., at 209. In other words, because the
Montgomery Court deemed Miller to be a substantive hold-
ing, and because Montgomery said that life without parole
would be reserved for the permanently incorrigible, Jones
argues that the Montgomery Court must have envisioned a
separate factual finding of permanent incorrigibility, not just
a discretionary sentencing procedure where youth would be
considered.

That is an incorrect interpretation of Miller and Mont-
gomery. We know as much because Montgomery said
as much. To reiterate, the Montgomery Court explicitly
stated that “a finding of fact regarding a child’s incorrigibil-
ity . .. is not required.” 577 U. S, at 211.

To break it down further: Miller required a discretionary
sentencing procedure. The Court stated that a mandatory
life-without-parole sentence for an offender under 18 “poses
too great a risk of disproportionate punishment.” 567 U. S.,
at 479. Despite the procedural function of Miller’s rule,
Montgomery held that the Miller rule was substantive for
retroactivity purposes and therefore applied retroactively on
collateral review. 577 U.S., at 206, 212.* But in making

doubt that those cases implicitly required a finding of permanent incorrigi-
bility by the sentencer.

4 As the Court has stated in cases both before and after Montgomery,
the Court determines whether a rule is substantive or procedural for ret-
roactivity purposes “by considering the function of the rule” itself—not
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the rule retroactive, the Montgomery Court unsurprisingly
declined to impose new requirements not already imposed by
Miller. As Montgomery itself explained, the Court granted
certiorari in that case not to consider whether the rule an-
nounced in Miller should be expanded, but rather simply to
decide whether Miller’s “holding is retroactive to juvenile
offenders whose convictions and sentences were final when
Miller was decided.” 577 U.S., at 194. On the question of
what Miller required, Montgomery was clear: “A hearing
where youth and its attendant characteristics are considered
as sentencing factors is necessary to separate those juveniles
who may be sentenced to life without parole from those who
may not.” Id., at 210 (internal quotation marks omitted).
But a separate finding of permanent incorrigibility “is not
required.” Id., at 211.

The key assumption of both Miller and Montgomery was
that discretionary sentencing allows the sentencer to con-
sider the defendant’s youth, and thereby helps ensure that
life-without-parole sentences are imposed only in cases

“pby asking whether the constitutional right underlying the new rule is
substantive or procedural.” Welch v. United States, 578 U. S. 120, 130-
131 (2016). For purposes of Teague v. Lane, 489 U. S. 288 (1989), a rule is
procedural if it regulates “ ‘only the manner of determining the defendant’s
culpability.”” Welch, 578 U. S., at 129 (quoting Schriro v. Summerlin, 542
U. 8. 348, 353 (2004); emphasis deleted). A rule is substantive and applies
retroactively on collateral review, by contrast, if it “‘alters the range of
conduct or the class of persons that the law punishes.”” Welch, 578 U. S,
at 129 (quoting Summerlin, 542 U.S., at 353). As the Court’s post-
Montgomery decision in Welch already indicates, to the extent that Mont-
gomery’s application of the Teague standard is in tension with the Court’s
retroactivity precedents that both pre-date and post-date Montgomery,
those retroactivity precedents—and not Montgomery—must guide the de-
termination of whether rules other than Miller are substantive. See
Welch, 578 U. S. 120; Summerlin, 542 U. S. 348; Lambrix v. Singletary,
520 U. 8. 518 (1997); Saffle v. Parks, 494 U.S. 484 (1990). To be clear,
however, our decision today does not disturb Montgomery’s holding that
Miller applies retroactively on collateral review. By now, most offenders
who could seek collateral review as a result of Montgomery have done
so and, if eligible, have received new discretionary sentences under Miller.
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where that sentence is appropriate in light of the defendant’s
age. If the Miller or Montgomery Court wanted to require
sentencers to also make a factual finding of permanent incor-
rigibility, the Court easily could have said so—and surely
would have said so. But the Court did not say that, or any-
thing like it. On the contrary, the Montgomery Court de-
clared just the opposite: that the sentencer need not make
such a separate factual finding of permanent incorrigibility.

In short, Jones’s Montgomery-based argument for requir-
ing a finding of permanent incorrigibility is unavailing be-
cause Montgomery explicitly stated that “Miller did not im-
pose a formal factfinding requirement” and that “a finding of
fact regarding a child’s incorrigibility . . . is not required.”
Montgomery, 577 U. S., at 211.

Third, Jones relatedly argues that Miller and Montgom-
ery sought to ensure that life without parole for murderers
under 18 would be relatively rare. According to Jones, a
separate factual finding of permanent incorrigibility is neces-
sary to achieve that goal.

But in Miller, the Court stated that a discretionary sen-
tencing procedure—where the sentencer can consider the
defendant’s youth and has discretion to impose a lesser sen-
tence than life without parole—would itself help make life-
without-parole sentences “relatively rar[e]” for murderers
under 18. 567 U. S., at 484, n. 10.

Importantly, in concluding that a discretionary sentencing
procedure would help make life-without-parole sentences rel-
atively rare, the Court relied on data, not speculation. The
Court pointed to statistics from 15 States that used discre-
tionary sentencing regimes to show that, “when given the
choice, sentencers impose life without parole on children
relatively rarely.” 1Ibid.> In light of those statistics, the

5See Cal. Penal Code Ann. §190.5 (West 2014); Ga. Code Ann. § 16-5-1
(2011), §17-10-31 (2013); Ind. Code §35-50-2-3 (2009); Me. Rev. Stat.
Ann., Tit. 17-A, §1251 (2006); Md. Crim. Law Code Ann. §§2-201 to 2-
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Court reasoned that a discretionary sentencing procedure
would make life-without-parole sentences relatively rare for
juvenile offenders. But the Court did not suggest that the
States with discretionary sentencing regimes also required
a separate factual finding of permanent incorrigibility, or
that such a finding was necessary to make life-without-parole
sentences for juvenile offenders relatively rare. Therefore,
to remain true to Miller’s reasoning, we cannot now require
a separate factual finding of permanent incorrigibility.
(Moreover, to reiterate, Montgomery explicitly stated that
such a finding is not required.)

In sum, the Court has unequivocally stated that a separate
factual finding of permanent incorrigibility is not required
before a sentencer imposes a life-without-parole sentence on
a murderer under 18. To borrow the apt words of the Michi-
gan Supreme Court: “Given that Montgomery expressly held
that ‘Miller did not require trial courts to make a finding of
fact regarding a child’s incorrigibility,” we likewise hold that
M:iller does not require trial courts to make a finding of fact
regarding a child’s incorrigibility.” People v. Skinner, 502
Mich. 89, 122, 917 N. W. 2d 292, 309 (2018) (citation omitted).

B

Even if a separate factual finding of permanent incorrigi-
bility is not required, Jones alternatively contends that a sen-
tencer must at least provide an on-the-record sentencing
explanation with an “implicit finding” of permanent in-
corrigibility. Tr. of Oral Arg. 32; see id., at 6, 14. Jones

203, 2-304 (2012); Nev. Rev. Stat. §200.030 (2012); N. M. Stat. Ann. §§31—
18-13, 31-18-14, 31-18-15.2 (2010); N. D. Cent. Code Ann. §§12.1-32-01,
12.1-32-09.1 (2012); Okla. Stat., Tit. 21, §§13.1, 701.9 (2011); R. 1. Gen.
Laws §11-23-2 (2002); S. C. Code Ann. § 16-3-20 (2015); Tenn. Code Ann.
§§39-13-202, 39-13-204, 39-13-207 (2018); Utah Code §§ 76-3-206, 76—-3—
207 (2012); W. Va. Code Ann. §62-3-15 (Lexis 2014); Wis. Stat. §939.50
(2005), §973.014 (2007).
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argues that such an explanation is necessary to ensure that
the sentencer actually considers the defendant’s youth. And
Jones further asserts that the sentencing judge did not pro-
vide such an explanation at his resentencing.

We reject Jones’s alternative argument because an on-the-
record sentencing explanation with an implicit finding of per-
manent incorrigibility (i) is not necessary to ensure that a
sentencer considers a defendant’s youth, (ii) is not required
by or consistent with Miller, (iii) is not required by or con-
sistent with this Court’s analogous death penalty precedents,
and (iv) is not dictated by any consistent historical or con-
temporary sentencing practice in the States.

First, and most fundamentally, an on-the-record sentenc-
ing explanation is not necessary to ensure that a sentencer
considers a defendant’s youth. Jones’s argument to the con-
trary rests on the assumption that meaningful daylight ex-
ists between (i) a sentencer’s discretion to consider youth,
and (ii) the sentencer’s actual consideration of youth. But
if the sentencer has discretion to consider the defendant’s
youth, the sentencer necessarily will consider the defend-
ant’s youth, especially if defense counsel advances an argu-
ment based on the defendant’s youth. Faced with a con-
victed murderer who was under 18 at the time of the offense
and with defense arguments focused on the defendant’s
youth, it would be all but impossible for a sentencer to avoid
considering that mitigating factor.®

6If defense counsel fails to make the sentencer aware of the defendant’s
youth, it is theoretically conceivable (albeit still exceedingly unlikely in
the real world) that the sentencer might somehow not be aware of the
defendant’s youth. But in that highly unlikely scenario, the defendant
may have a potential ineffective-assistance-of-counsel claim, not a Miller
claim—just as defense counsel’s failure to raise relevant mitigating circum-
stances in a death penalty sentencing proceeding can constitute a potential
ineffective-assistance-of-counsel problem, not a Woodson/Lockett/Eddings
violation. Cf. Wiggins v. Smith, 539 U. S. 510, 533-538 (2003) (counsel in
capital case was ineffective for failing to investigate and present mitigat-
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It is true that one sentencer may weigh the defendant’s
youth differently than another sentencer or an appellate
court would, given the mix of all the facts and circumstances
in a specific case. Some sentencers may decide that a de-
fendant’s youth supports a sentence less than life without
parole. Other sentencers presented with the same facts
might decide that life without parole remains appropriate
despite the defendant’s youth. But the key point remains
that, in a case involving a murderer under 18, a sentencer
cannot avoid considering the defendant’s youth if the sen-
tencer has discretion to consider that mitigating factor.”

Second, turning to precedent, an on-the-record sentencing
explanation with an implicit finding of permanent incorrigi-
bility is not required by or consistent with Miller. The
Court’s thorough opinion in Miller did not even hint at re-
quiring an on-the-record sentencing explanation with an
implicit finding of permanent incorrigibility. Miller high-
lighted 15 existing discretionary state sentencing systems as
examples of what was missing in the mandatory Alabama
regime before the Court in that case. 567 U. S., at 484, n. 10.
As the Court explained, those discretionary sentencing re-
gimes ensured individualized consideration of youth.

ing evidence at sentencing); Williams v. Taylor, 529 U. S. 362, 395-398
(2000) (same).

"This Court’s death penalty cases recognize a potential Eighth Amend-
ment claim if the sentencer expressly refuses as a matter of law to con-
sider relevant mitigating circumstances. See Eddings v. Oklahoma, 455
U.S. 104, 114-115 (1982). By analogy here, if a sentencer considering life
without parole for a murderer who was under 18 expressly refuses as a
matter of law to consider the defendant’s youth (as opposed to, for exam-
ple, deeming the defendant’s youth to be outweighed by other factors or
deeming the defendant’s youth to be an insufficient reason to support a
lesser sentence under the facts of the case), then the defendant might be
able to raise an Eighth Amendment claim under the Court’s precedents.
In any event, we need not explore that possibility because the record here
does not reflect that the sentencing judge refused as a matter of law to
consider Jones’s youth.
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But the Court did not suggest that those discretionary
sentencing regimes required some kind of sentencing expla-
nation. Again, if the Miller Court believed that a sentenc-
ing explanation with an implicit finding of permanent incorri-
gibility was constitutionally necessary, the Court easily could
have and surely would have said so. But Miller did not say
a word about requiring some kind of particular sentencing
explanation with an implicit finding of permanent incorrigi-
bility, as Montgomery later confirmed.

Third, and just as telling, an on-the-record sentencing ex-
planation with an implicit finding of permanent incorrigibil-
ity is not required by or consistent with this Court’s death
penalty cases. Those cases demonstrate that an on-the-
record sentencing explanation is not necessary to ensure that
the sentencer considers relevant mitigating circumstances.

In a series of capital cases over the past 45 years, the
Court has required the sentencer to consider mitigating cir-
cumstances when deciding whether to impose the death pen-
alty. See Woodson, 428 U. S., at 303—-305 (plurality opinion),
Lockett, 438 U.S., at 597-609 (plurality opinion); Eddings,
455 U. S., at 113-115; see also Tennard v. Dretke, 542 U. S.
274, 285 (2004); Penry v. Lynaugh, 492 U. S. 302, 318-319
(1989).

But the Court has never required an on-the-record sen-
tencing explanation or an implicit finding regarding those
mitigating circumstances. The reason is evident: Under the
discretionary death penalty sentencing procedure required
by cases such as Woodson, Lockett, and Eddings, the sen-
tencer will necessarily consider relevant mitigating circum-
stances. A sentencing explanation is not necessary to en-
sure that the sentencer in death penalty cases considers the
relevant mitigating circumstances. It follows that a sen-
tencing explanation is likewise not necessary to ensure that
the sentencer in juvenile life-without-parole cases considers
the defendant’s youth.

Because the Constitution does not require an on-the-
record explanation of mitigating circumstances by the sen-



Cite as: 593 U. S. 98 (2021) 117

Opinion of the Court

tencer in death penalty cases, it would be incongruous to
require an on-the-record explanation of the mitigating cir-
cumstance of youth by the sentencer in life-without-parole
cases. Jones offers no persuasive answer for that incongru-
ity in his argument.

Fourth, an on-the-record sentencing explanation with an
implicit finding of permanent incorrigibility is not dictated
by any historical or contemporary sentencing practice in the
States. To be sure, when a state judge imposes a sentence
of imprisonment, particularly a lengthy sentence, the judge
often will explain both the sentence and the judge’s evalua-
tion of any mitigating circumstances. But many States tra-
ditionally have not legally required (and some States still do
not legally require) on-the-record explanations by the sen-
tencer. See, e.g., A. Campbell, Law of Sentencing §10:5,
pp. 473-480 (3d ed. 2004) (hereinafter Campbell). Indeed,
in some States, the jury is the sentencer for certain kinds of
crimes, and juries typically do not supply sentencing expla-
nations. See generally King & Noble, Felony Jury Sentenc-
ing in Practice: A Three-State Study, 57 Vand. L. Rev. 885
(2004). Even when state law requires a sentencer to supply
reasons, many States do not impose a formulaic checklist of
topics or a magic-words requirement with respect to particu-
lar mitigating circumstances. And appellate courts do not
necessarily reverse merely because the sentencer could have
said more about mitigating circumstances. See Campbell
477, 22A Cal. Jur. 3d, Crim. Law: Posttrial Proceedings § 408,
p- 234 (2017) (“[Ulnless the record affirmatively reflects oth-
erwise, the trial court will be deemed to have considered the
relevant criteria, such as mitigating circumstances, enumer-
ated in the sentencing rules”).

Those state practices matter here because, as the Court
explained in Montgomery, when “a new substantive rule of
constitutional law is established, this Court is careful to limit
the scope of any attendant procedural requirement to avoid
intruding more than necessary upon the States’ sovereign
administration of their criminal justice systems.” 577 U. S,
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at 211. So it is here. Because Montgomery directs us to
“avoid intruding more than necessary” upon the States, ibid.,
and because a discretionary sentencing procedure suffices to
ensure individualized consideration of a defendant’s youth,
we should not now add still more procedural requirements.

In sum, Jones’s alternative argument fails. The Court’s
precedents do not require an on-the-record sentencing expla-
nation with an implicit finding of permanent incorrigibility.

II1

The Court’s decision today carefully follows both Miller
and Montgomery. The dissent nonetheless claims that we
are somehow implicitly overruling those decisions. We re-
spectfully but firmly disagree: Today’s decision does not
overrule Miller or Montgomery. Miller held that a State
may not impose a mandatory life-without-parole sentence on
a murderer under 18. Today’s decision does not disturb that
holding. Montgomery later held that Miller applies retro-
actively on collateral review. Today’s decision likewise does
not disturb that holding.

We simply have a good-faith disagreement with the dissent
over how to interpret Miller and Montgomery. That kind
of debate over how to interpret relevant precedents is com-
monplace. Here, the dissent thinks that we are unduly nar-
rowing Miller and Montgomery. And we, by contrast,
think that the dissent would unduly broaden those decisions.
The dissent draws inferences about what, in the dissent’s
view, Miller and Montgomery “must have done” in order for
the decisions to “make any sense.” Post, at 140 (opinion of
SOTOMAYOR, J.). We instead rely on what Miller and Mont-
gomery said—that is, their explicit language addressing the
precise question before us and definitively rejecting any re-
quirement of a finding of permanent incorrigibility.

Notwithstanding our disagreement about whether Miller
and Montgomery require a finding of permanent incorrigibil-
ity, we and the dissent both recognize that Miller and Mont-
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gomery have been consequential. Miller’s discretionary
sentencing procedure has resulted in numerous sentences
less than life without parole for defendants who otherwise
would have received mandatory life-without-parole sen-
tences. For example, in Miller resentencings in Mississippi
where Jones was convicted and sentenced, Miller has re-
duced life-without-parole sentences for murderers under 18
by about 75 percent. See The Campaign for the Fair Sen-
tencing of Youth, Tipping Point: A Majority of States Aban-
don Life-Without-Parole Sentences for Children 7 (2018).
Those statistics bear out Miller’s prediction: A discretionary
sentencing procedure has indeed helped make life-without-
parole sentences for offenders under 18 “relatively rarfe].”
567 U. S., at 484, n. 10.

Moreover, as a result of Montgomery, many homicide of-
fenders under 18 who received life-without-parole sentences
that were final before Miller have now obtained new sen-
tencing proceedings and have been sentenced to less than
life without parole.

Despite the significant changes wrought by Miller and
Montgomery, the dissent now wants more—an additional
constitutional requirement that the sentencer must make a
finding of permanent incorrigibility before sentencing a mur-
derer under 18 to life without parole. But to reiterate, in
Miller and Montgomery, the Court unequivocally stated that
such a finding is not required. And we will not now rewrite
those decisions to impose a requirement that the Court
twice rejected.

To be clear, our ruling on the legal issue presented here
should not be construed as agreement or disagreement with
the sentence imposed against Jones. As this case again
demonstrates, any homicide, and particularly a homicide
committed by an individual under 18, is a horrific tragedy for
all involved and for all affected. Determining the proper
sentence in such a case raises profound questions of morality
and social policy. The States, not the federal courts, make



120 JONES ». MISSISSIPPI

Opinion of the Court

those broad moral and policy judgments in the first instance
when enacting their sentencing laws. And state sentencing
judges and juries then determine the proper sentence in indi-
vidual cases in light of the facts and circumstances of the
offense, and the background of the offender.

Under our precedents, this Court’s more limited role is
to safeguard the limits imposed by the Cruel and Unusual
Punishments Clause of the Eighth Amendment. The
Court’s precedents require a discretionary sentencing proce-
dure in a case of this kind. The resentencing in Jones’s case
complied with those precedents because the sentence was
not mandatory and the trial judge had discretion to impose
a lesser punishment in light of Jones’s youth. Moreover,
this case does not properly present—and thus we do not
consider—any as-applied Eighth Amendment claim of dis-
proportionality regarding Jones’s sentence. See Brief for
United States as Amicus Curiae 23; Harmelin v. Michigan,
501 U. S. 957, 996-1009 (1991) (Kennedy, J., concurring in
part and concurring in judgment).

Importantly, like Miller and Montgomery, our holding
today does not preclude the States from imposing additional
sentencing limits in cases involving defendants under 18 con-
victed of murder. States may categorically prohibit life
without parole for all offenders under 18. Or States may
require sentencers to make extra factual findings before sen-
tencing an offender under 18 to life without parole. Or
States may direct sentencers to formally explain on the rec-
ord why a life-without-parole sentence is appropriate not-
withstanding the defendant’s youth. States may also estab-
lish rigorous proportionality or other substantive appellate
review of life-without-parole sentences. All of those op-
tions, and others, remain available to the States. See gener-
ally J. Sutton, 51 Imperfect Solutions (2018). Indeed, many
States have recently adopted one or more of those reforms.
See, e.g., Brief for Former West Virginia Delegate John
Ellem et al. as Amici Curiae in Mathena v. Malvo, O. T.
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2019, No. 18-217, pp. 29-36. But the U. S. Constitution, as
this Court’s precedents have interpreted it, does not demand
those particular policy approaches.

Finally, our holding today is far from the last word on
whether Jones will receive relief from his sentence. Jones
contends that he has maintained a good record in prison and
that he is a different person now than he was when he killed
his grandfather. He articulates several moral and policy ar-
guments for why he should not be forced to spend the rest
of his life in prison. Our decision allows Jones to present
those arguments to the state officials authorized to act on
them, such as the state legislature, state courts, or Gover-
nor. Those state avenues for sentencing relief remain open
to Jones, and they will remain open to him for years to

come.
* * *

We affirm the judgment of the Mississippi Court of
Appeals.
It is so ordered.

JUSTICE THOMAS, concurring in the judgment.

The Court correctly holds that the Eighth Amendment
does not require a finding that a minor be permanently incor-
rigible as a prerequisite to a sentence of life without parole.
But in reaching that result, the majority adopts a strained
reading of Montgomery v. Louisiana, 577 U.S. 190 (2016),
instead of outright admitting that it is irreconcilable with
Miller v. Alabama, 567 U. S. 460 (2012)—and the Constitu-
tion. The better approach is to be patently clear that Momnt-
gomery was a “demonstrably erroneous” decision worthy
of outright rejection. Gamble v. United States, 587 U.S.
678, 711 (2019) (THOMAS, J., concurring).

I

Brett Jones, then 15, murdered his grandfather. At the
time of his trial and sentencing, Mississippi law automatically
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punished his crime with life without parole. A few years
later, however, this Court held that youthful offenders are
constitutionally entitled to an “individualized sentencing”
process. Miller, 567 U.S., at 465. The Mississippi Su-
preme Court thus ordered a new hearing at which the judge
dutifully considered the factors “relevant to [Jones’] culpabil-
ity” before again sentencing him to life without parole.
App. 149.

Jones appealed, citing yet another new decision—Mont-
gomery—in which this Court held that Miller’s rule was
“substantive” and hence had to be retroactively applied to
cases on collateral review. 577 U. S,, at 212. Without more,
the fact that Miller was now retroactive did not help Jones,
as he had already received the “individualized” hearing
Miller required. 567 U.S., at 465. Therefore, Jones ar-
gued that Montgomery further required the sentencing
judge to “make a specific ‘finding’ that he is irretrievably
depraved, irreparably corrupt, or permanently incorrigible.”
285 So. 3d 626, 632 (Miss. App. 2017). That theory was not
necessarily a stretch—as Montgomery explained that a life-
without-parole sentence “violates the Eighth Amendment
for a child whose crime reflects ‘ “unfortunate yet transient
immaturity.”’” 577 U.S., at 208. But the Mississippi
Court of Appeals disagreed, noting that Montgomery also
“stated that ‘Miller did not require trial courts to make a
finding of fact regarding a child’s incorrigibility’ [or] ‘impose
a formal factfinding requirement.”” 285 So. 3d, at 632.

II

Miller and Montgomery are from the same lineage of
precedent that refashions the Eighth Amendment to accom-
modate this Court’s views of juvenile justice.! The similari-

1See, e. g., Roper v. Simmons, 543 U. S. 551, 556, 578 (2005) (prohibiting
the execution of a (barely) juvenile murderer who had bragged that his
age would allow him to “‘get away with it’”); Graham v. Florida, 560
U.S. 48, 74 (2010) (prohibiting life-without-parole sentences for juvenile
nonhomicide offenders).
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ties end there, however, because the decisions cannot be

reconciled.
A

Miller announced a purely procedural rule: A State may
not automatically sentence a juvenile to life without parole,
but must instead provide an individualized sentencing proc-
ess. In reaching this conclusion, the Court explicitly cab-
ined its holding to cases in which the sentencer lacked “dis-
cretion to impose a different punishment.” Miller, 567
U. S., at 465; accord, e. g., id., at 479-480. Were there any
doubt that Miller focused only on the availability of individu-
alized sentencing, the Court stressed that it was “not cate-
gorically bar[ring] a penalty for a class of offenders or type
of crime” but instead “mandat[ing] only that a sentencer fol-
low a certain process.” Id., at 483.

Miller’s descriptions of its procedural holding track with
the opinion’s mode of analysis. At one point, for example,
Miller discussed a line of precedents that condition the death
penalty on an individualized sentencing process. Id., at
475-476. Reasoning by analogy, the Court explained that
“mandatory penalties” for juveniles “preclude a sentencer
from taking account of an offender’s age and the wealth of
characteristics and circumstances attendant to it.” Id., at
476. The Court also canvassed the jurisdictions that had
some form of mandatory life-without-parole, id., at 482-487,
and nn. 9-10, 13-14, which would have been an unusual de-
tour if the opinion were concerned with anything more than
nondiscretionary punishments. And it declined to “consider
[the] alternative argument that the Eighth Amendment re-
quires a categorical bar on life without parole for juveniles.”
Id., at 479.

B

This narrow holding became inconvenient when the Court
decided to apply Miller retroactively to prisoners whose sen-
tences were already final. Under the approach announced
in Teague v. Lane, 489 U. S. 288 (1989), Miller could have
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been retroactive only if it were a “watershed” rule of crimi-
nal procedure or a “substantive” rule, Beard v. Banks, 542
U. S. 406, 416-419, and n. 7 (2004).

Precedent foreclosed the first option. Miller “mandate[d]
only that a sentencer follow a certain process” as a prerequi-
site to life without parole, 567 U. S., at 483, but this directive
was hardly “watershed.” According to Teague, a procedural
rule might have a claim to watershed status if it were “‘“im-
plicit in the concept of ordered liberty.”’” Banks, 542 U. S.,
at 417. So limited was this possibility that, in “‘the years
since Teague, we . . . rejected every claim that a new rule
satisfied the requirements for watershed status.”” Ramos
v. Louisiana, 590 U. S. 83, 130 (2020) (KAVANAUGH, J., con-
curring in part). Or in more concrete terms, we repeatedly
suggested that a rule might be watershed only if it were akin
to a defendant’s right to counsel as articulated in Gideon v.
Wainwright, 372 U. S. 335 (1963). See Banks, 542 U. S., at
417-418. Whatever Miller might have done, its narrow rule
about juvenile sentencing “‘ha[d] none of the primacy and
centrality of the rule adopted in Gideon.”” Banks, 542
U. S., at 420.

Rather than accept what was plainly the case—that Miller
was procedural, not watershed, and thus not retroactive—
Montgomery proceeded to “rewrite” it into a substantive
rule. 577 U.S., at 224 (Scalia, J., dissenting). Despite ac-
knowledging that “Mziller’s holding has a procedural compo-
nent,” the majority explained that this procedure was actu-
ally just a way “to implement a substantive guarantee.”
Id., at 209-210. This guarantee, according to Montgomery,
was that “all” juvenile offenders—except for a rare few
“whose crimes reflect permanent incorrigibility”—are cate-
gorically exempt from life without parole. Id., at 209.

That reimagined rule was substantive under our prece-
dents. Substantive rules include those that “‘prohibi[t] a
certain category of punishment for a class of defendants be-
cause of their status or offense.”” Banks, 542 U. S., at 416.
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For example—a rule that “life without parole is an excessive
sentence for children whose crimes reflect transient immatu-
rity.” Montgomery, 577 U.S., at 210. Montgomery could
not have been clearer that its rule transcended mere pro-
cedure: “Even if a court considers a child’s age before
sentencing him or her to a lifetime in prison, that sentence
still violates the Eighth Amendment for a child whose
crime reflects ‘“unfortunate yet transient immaturity.”’”
Id., at 208.

The problem with this new rule is that it had little to do
with Miller. Through a feat of legerdemain, Montgomery
began by acknowledging that Miller did “‘not categorically
bar a penalty for a class of offenders or type of crime,”” yet
just three sentences later concluded that “Miller did bar life
without parole . . . for all but the rarest of juvenile offenders,
those whose crimes reflect permanent incorrigibility.” 577
U.S., at 209. In a similar Janus-faced demonstration, Mont-
gomery reiterated Miller’s assurance that “trial courts [need
not] make a finding of fact regarding a child’s incorrigibility,”
yet decided that “Miller drew a line between children whose
crimes reflect transient immaturity and those rare children
whose crimes reflect irreparable corruption.” 577 U.S., at
209-211.2 These statements cannot be reconciled.

2The Court’s language in this line of precedents is notable. When ad-
dressing juvenile murderers, this Court has stated that “‘children are
different’” and that courts must consider “a child’s lesser culpability.”
Montgomery, 577 U. S., at 207-208 (emphasis added). And yet, when as-
sessing the Court-created right of an individual of the same age to seek
an abortion, Members of this Court take pains to emphasize a “young
woman’s” right to choose. See, e. g., Lambert v. Wicklund, 520 U. S. 292,
301 (1997) (Stevens, J., joined by Ginsburg and BREYER, JJ., concurring in
judgment) (emphasis added); Planned Parenthood of Southeastern Pa. v.
Casey, 505 U. S. 833, 899 (1992) (joint opinion of O’Connor, Kennedy, and
Souter, JJ.); Ohio v. Akron Center for Reproductive Health, 497 U. S. 502,
532 (1990) (Blackmun, J., joined by Brennan and Marshall, JJ., dissenting).
It is curious how the Court’s view of the maturity of minors ebbs and
flows depending on the issue.
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C

Just as the procedural rule of Miller created problems for
the majority in Montgomery, the substantive rule of Mont-
gomery creates problems for the majority in this case. If
Montgomery is correct about the existence of a concrete
class of offenders who—as a matter of fundamental constitu-
tional law—are categorically exempt from a sentence of life
without parole, then there must be a determination as to
whether Jones falls within that protected class. Otherwise,
the “line” Miller ostensibly “drew . . . between children
whose crimes reflect transient immaturity and those rare
children whose crimes reflect irreparable corruption” is more
fanciful than real. Montgomery, 577 U. S., at 209.

Sure enough, this Court has often demanded factual find-
ings when it comes to other classes of criminals that this
Court has declared categorically exempt from certain pun-
ishments. See, e.g., Moore v. Texas, 586 U.S. 133, 142
(2019) (per curiam) (finding that an offender “hald] shown
[that] he is a person with intellectual disability”); Madison v.
Alabama, 586 U.S. 265, 273, 282 (2019) (vacating and re-
manding “for renewed consideration” of the record after a
state court “found [a prisoner] mentally competent” and thus
eligible for execution). I doubt that a majority of this Court
would tolerate the execution of an offender who alleges in-
sanity or intellectual disability absent a satisfactory finding
to the contrary.

In response, the majority suggests that insanity and in-
tellectual disability are legitimate “eligibility criteri[a]” be-
cause they are easy to evaluate, whereas “permanent incorri-
gibility . . . ‘is difficult even for expert psychologists to
[assess].”” Ante, at 107. This notion that the former cate-
gories are clear cut and predictable might come as news to
the States that have spent years chasing the ever-evolving
definitions of mental incompetence promulgated by this
Court and its preferred experts. See, e. g., Moore, 586 U. S.,
at 135-142; Moore v. Texas, 581 U.S. 1, 5-6, 8-21 (2017)
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(courts must heed “the force of the medical community’s con-
sensus”); Hall v. Florida, 572 U. S. 701, 724 (2014). 1 trust,
however, that future decisions will contain simple and
static rules.

D

Montgomery’s creation of a categorical exemption for cer-
tain offenders thus leaves us with two obvious options.
First, we could follow Montgomery’s logic and hold that the
“legality” of Jones’ sentence turns on whether his crime in
fact “reflect[s] permanent incorrigibility.” 577 U. S., at 205,
209. Or we could just acknowledge that Montgomery had
no basis in law or the Constitution.

The majority, however, selects a third way: Overrule
Montgomery in substance but not in name. The opinion
candidly admits both that Miller’s rule was “procedural” and
that Montgomery “malde] the rule retroactive.” Amnte, at
108, 110-111. The only way to reconcile these statements
with the bottom-line judgment in this case—that Jones is not
entitled to a determination whether he falls within a consti-
tutionally protected category of offenders—is to reject Mont-
gomery. And sure enough, the majority does just that, albeit
inafootnote. Seeante,at 111,n.4 (explaining that Montgom-
ery is “in tension” with many other decisions). But because
Montgomery’s freewheeling approach to the law is ripe for
abuse, the majority’s whisper is worth restating above the
line: Montgomery gave a good-for-one-ride ticket to a class
of juvenile offenders, and its errors will never be repeated.

Firm condemnation of Montgomery is particularly appro-
priate because this Court is unable to fully repair the dam-
age it has caused. Although the majority closes the door to
courts following Montgomery in the future, in doing so it
tacitly admits that the horses have already left the barn:
“[M]ost offenders who could seek collateral review as a re-
sult of Montgomery have done so.” Ante, at 111, n. 4. To-
day’s judgment thus offers cold comfort to the States that
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have already faced the unenviable choice between “permit-
ting juvenile homicide offenders to be considered for pa-
role” and relitigating murder sentences long after the fact.
Montgomery, 577 U.S., at 212; see also id., at 226-227
(Scalia, J., dissenting). The least we can do is to fully own
up to Montgomery’s sins.

The majority also largely leaves untouched Montgomery’s
violation of the rule that the Constitution “‘leaves the un-
avoidably moral question of who “deserves” a particular non-
prohibited method of punishment to the judgment of the leg-
islatures that authorize the penalty.”” Miller, 567 U. S., at
504 (THOMAS, J., dissenting). When the Eighth Amendment
was enacted, juveniles even younger than Jones could be
tried as adults, and mandatory death sentences were avail-
able. See id., at 503, n. 2. “It is therefore implausible that
a [15]-year-old’s . . . prison sentence—of any length, with or
without parole—would have been viewed as cruel and un-
usual.” Id., at 504, n. 2. By failing to condemn Montgom-
ery’s expansion of Miller to an entire category of individuals,
the majority blesses yet another step “on the path to further
judicial displacement of the legislative role in prescribing
appropriate punishment for crime.” 567 U. S., at 500 (R0OB-
ERTS, C. J., dissenting).

Finally, I would expressly reject the portion of Montgom-
ery that “purported to constitutionalize” the substantive ex-
ception “so that it would apply in [the petitioner’s] state
court proceeding.” Brief for Jonathan F. Mitchell et al. as
Amici Curiae in Edwards v. Vannoy, O. T. 2020, No. 19—
5807, pp. 5—6 (emphasis deleted). Despite this Court’s long-
standing recognition that “the Constitution neither prohibits
nor requires retrospective effect,” Linkletter v. Walker, 381
U. S. 618, 629 (1965); cf. Teague, 489 U. S., at 302-310 (plural-
ity opinion) (narrowing Linkletter even further), the Mont-
gomery Court demanded that the Louisiana courts “recog-
nize [Miller’s] retroactive effect.” 577 U.S., at 200, 205.
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That improper intrusion on state postconviction review is
also worth correcting.

& & &

Today’s majority labors mightily to avoid confronting the
tension between Miller and Montgomery. But though the
Court purports to leave Montgomery’s holding intact, it rec-
ognizes that Montgomery’s analysis is untenable and not to
be repeated. It would be simpler to reject Montgomery in
both name and substance.

JUSTICE SOTOMAYOR, with whom JUSTICE BREYER and
JUSTICE KAGAN join, dissenting.

Today, the Court guts Miller v. Alabama, 567 U. S. 460
(2012), and Montgomery v. Louisiana, 577 U. S. 190 (2016).
Contrary to explicit holdings in both decisions, the majority
claims that the Eighth Amendment permits juvenile offend-
ers convicted of homicide to be sentenced to life without pa-
role (LWOP) as long as “the sentence is not mandatory and
the sentencer therefore has discretion to impose a lesser
punishment.” Ante, at 100. In the Court’s view, a sen-
tencer never need determine, even implicitly, whether a ju-
venile convicted of homicide is one of “those rare children
whose crimes reflect irreparable corruption.” Montgomery,
577 U. S., at 209. Even if the juvenile’s crime reflects “ ‘un-
fortunate yet transient immaturity,’” Miller, 567 U.S., at
479, he can be sentenced to die in prison.

This conclusion would come as a shock to the Courts in
Miller and Montgomery. Miller’s essential holding is that
“a lifetime in prison is a disproportionate sentence for all
but the rarest children, those whose crimes reflect ‘irrepara-
ble corruption.”” Montgomery, 577 U.S., at 195 (quoting
Miller, 567 U. S., at 479-480). Sentencing discretion is “nec-
essary to separate those juveniles who may be sentenced to
life without parole from those who may not,” Montgomery,
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577 U. S., at 210, but it is far from sufficient. A sentencer
must actually “make thl[e] judgment” that the juvenile in
question is one of those rare children for whom LWOP is a
constitutionally permissible sentence. Miller, 567 U. S., at
480. The Court has thus expressly rejected the notion that
sentencing discretion, alone, suffices: “Even if a court consid-
ers a child’s age before sentencing him or her to a lifetime
in prison, that sentence still violates the Eighth Amendment
for a child whose crime reflects unfortunate yet transient
immaturity.” Montgomery, 577 U. S., at 208 (internal quo-
tation marks omitted).

Today, however, the Court reduces Miller to a decision
requiring “just a discretionary sentencing procedure where
youth [is] considered.” Amnte, at 110. Such an abrupt break
from precedent demands “special justification.” Ramos v.
Louisiana, 590 U. S. 83, 120 (2020) (KAVANAUGH, J., concur-
ring in part) (internal quotation marks omitted). The Court
offers none. Instead, the Court attempts to circumvent
stare decisis principles by claiming that “[t]he Court’s deci-
sion today carefully follows both Miller and Montgomery.”
Ante, at 118. The Court is fooling no one. Because I can-
not countenance the Court’s abandonment of Miller and
Montgomery, 1 dissent.

I

Time and again, this Court has recognized that “children
are constitutionally different from adults for purposes of sen-
tencing.” Miller, 567 U. S., at 471. In Roper v. Simmons,
543 U. S. 551 (2005), the Court held that the Eighth Amend-
ment forbids sentencing children to death because “[c]apital
punishment must be limited to those offenders . . . whose
extreme culpability makes them the most deserving of exe-
cution.” Id., at 568 (internal quotation marks omitted).
Juvenile offenders “cannot with reliability be classified
among the worst offenders” for several reasons. Id., at 569.
First, “as any parent knows,” and as scientific and sociologi-
cal studies have confirmed, juveniles are less mature and re-
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sponsible than adults, which “often result[s] in impetuous and
ill-considered actions and decisions.” Ibid. (internal quo-
tation marks omitted). Second, juveniles are “more vul-
nerable or susceptible to negative influences and outside
pressures” and “have less control . . . over their own environ-
ment.” Ibid. Finally, “the character of a juvenile” is “more
transitory” than that of an adult. Id., at 570. “[A]s individ-
uals mature, the impetuousness and recklessness that may
dominate in younger years can subside.” Ibid. (internal
quotation marks omitted). Weighed against these “signa-
ture qualities of youth,” the penological justifications for the
death penalty collapse. Id., at 570-571 (internal quotation
marks omitted).

Next, in Graham v. Florida, 560 U. S. 48 (2010), this Court
held that “[t]he Constitution prohibits the imposition of a life
without parole sentence on a juvenile offender who did not
commit homicide.” Id., at 82. “To justify life without pa-
role on the assumption that the juvenile offender forever will
be a danger to society requires the sentencer to make a judg-
ment that the juvenile is incorrigible.” Id., at 72. But “in-
corrigibility is inconsistent with youth.” Id., at 73 (internal
quotation marks omitted). Rather, “[m]aturity can lead to
that considered reflection which is the foundation for re-
morse, renewal, and rehabilitation.” Id., at 79. Graham
therefore insisted that sentencers not deprive juvenile non-
homicide offenders “of the opportunity to achieve matu-
rity . . . and self-recognition of human worth and potential”
by sentencing them to die in prison. Ibid.

In Miller, this Court extended Graham’s logic to juveniles
convicted of homicide. Miller recognized that “none of what
[Graham] said about children . . . is crime-specific.” 567
U.S., at 473. Thus, taking Graham as its “foundation
stone,” Miller reiterated that “the distinctive attributes of
youth diminish the penological justifications for imposing the
harshest sentences on juvenile offenders, even when they
commit terrible crimes.” 567 U.S., at 470-471, n. 4, 472.
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Miller emphasized that LWOP is an “‘especially harsh pun-
ishment for a juvenile.”” Id., at 475 (quoting Graham, 560
U.S,, at 70). “Imprisoning an offender until he dies alters
the remainder of his life ‘by a forfeiture that is irrevocable.””
567 U. S., at 474-475 (quoting Graham, 560 U. S., at 69). It
is the “denial of hope” itself. Id., at 70 (internal quotation
marks omitted).

Miller stopped short of prohibiting LWOP for all juveniles
convicted of homicide. Instead, it required sentencers to
distinguish “between the juvenile offender whose crime re-
flects unfortunate and transient immaturity, and the rare ju-
venile offender whose crime reflects irreparable corruption.”
567 U.S., at 479-480 (internal quotation marks omitted).
Only those rare few in the latter category are constitution-
ally eligible for LWOP under Miller. As such, before impos-
ing a sentence of LWOP, a sentencer must actually “make
that judgment,” and make it correctly. Id., at 480; see
Adams v. Alabama, 578 U. S. 994, 999 (2016) (SOTOMAYOR,
J., concurring in decision to grant, vacate, and remand).

Finally, in Montgomery, this Court confirmed the substan-
tive nature of Miller’s prohibition on LWOP for most juve-
niles. Montgomery held that Miller applies retroactively in
cases on collateral review because it “rendered life without
parole an unconstitutional penalty for . . . juvenile offenders
whose crimes reflect the transient immaturity of youth.”
577 U. S., at 208. Under the retroactivity doctrine in Teague
v. Lane, 489 U. S. 288 (1989), a new constitutional rule is
considered “substantive,” and thus retroactive, if it “alters
the range of conduct or the class of persons that the law
punishes.”  Montgomery, 577 U. S., at 206 (internal quota-
tion marks omitted); see Teague, 489 U. S., at 311 (plurality
opinion). A procedural rule, on the other hand, “regulate[s]
only the manner of determining the defendant’s culpability.”
Montgomery, 577 U. S., at 206 (emphasis deleted; internal
quotation marks omitted). Such rules generally have not
applied retroactively. Id., at 198.
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Montgomery recognized that Miller “has a procedural
component,” in that “[a] hearing where ‘youth and its attend-
ant characteristics’ are considered as sentencing factors is
necessary to separate those juveniles who may be sentenced
to life without parole from those who may not.” 577 U.S,,
at 209-210 (quoting M:iller, 567 U.S., at 465). The Court
made clear, however, that “[t]he hearing does not replace . . .
Miller’s substantive holding that life without parole is an
excessive sentence for children whose crimes reflect tran-
sient immaturity.” 577 U.S,, at 210. Rather, the hearing
“gives effect” to Miller’s prohibition on LWOP by “en-
abl[ing] a prisoner to show that he falls within the category
of persons whom the law may no longer punish [with
LWOPL.” 577 U.S., at 210. Thus, under Miller, juvenile
offenders “must be given the opportunity to show their
crime did not reflect irreparable corruption; and, if it did not,
their hope for some years of life outside prison walls must
be restored.” 577 U. S, at 213.

II
A

Today, the Court distorts Miller and Montgomery beyond
recognition. According to the majority, “a State’s discre-
tionary sentencing system is both constitutionally necessary
and constitutionally sufficient” for a State to sentence a juve-
nile convicted of homicide to LWOP. Amnte, at 105. “[Slo
long as the sentencer has discretion to ‘consider the mitigat-
ing qualities of youth’ and impose a lesser punishment,” any
juvenile convicted of homicide may be sentenced to LWOP,
even if his crime reflects transient immaturity. Ante, at 106
(quoting Miller, 567 U.S., at 476). It does not matter
whether the sentencer meaningfully considers youth: The
Court assumes it will, see ante, at 114, but ultimately, the
mere existence of “a discretionary sentencing procedure suf-
fices,” ante, at 118.
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The Court rests its conclusion on Montgomery’s modest
statement that “Miller did not impose a formal factfinding
requirement,” and so “a finding of fact regarding a child’s
incorrigibility . . . is not required.” 577 U.S., at 211. This
statement is the linchpin of the Court’s opinion. See ante,
at 101, 105, 106, 110-113. As the Court quietly admits in a
footnote, however, Montgomery went on to clarify that the
fact “[t]hat Miller did not impose a formal factfinding re-
quirement does not leave States free to sentence a child
whose crime reflects transient immaturity to life without pa-
role. To the contrary, Miller established that this punish-
ment is disproportionate under the Eighth Amendment.”
Montgomery, 577 U. S., at 211; see ante, at 106-107, n. 2
(quoting the same).

Montgomery was equally explicit elsewhere: “Miller . . .
did more than require a sentencer to consider a juvenile of-
fender’s youth before imposing life without parole.” 577
U. S, at 208. Sentencing discretion and “[a] hearing where
‘youth and its attendant characteristics’ are considered as
sentencing factors” are necessary to “givle] effect to Miller’s
substantive holding that life without parole is an excessive
sentence for children whose crimes reflect transient immatu-
rity,” but they “d[o] not replace” it. Id., at 210. “Even if a
court considers a child’s age before sentencing him or her to
a lifetime in prison, that sentence still violates the Eighth
Amendment for a child whose crime reflects ‘ “unfortunate
yet transient immaturity.”’” Id., at 208. If a juvenile of-
fender’s crime “did not reflect irreparable corruption,” his
“hope for some years of life outside prison walls must be
restored.” Id., at 213. The Court today never addresses
Montgomery’s clear articulation of Miller’s essential holding.

The lone statement on which the Court fixates recognizes
only that Miller does not mandate a particular procedure for
considering a defendant’s youth or explaining the sentencer’s
decision. Miller certainly does not require sentencers to in-
voke any magic words. Using this procedural flexibility,
States have adopted different approaches to Miller’s inquiry.
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For instance, in some States, the prosecution must prove
that a juvenile offender is permanently incorrigible beyond
a reasonable doubt; in others, the sentencing judge must
make a formal finding of irreparable corruption on the rec-
ord. See Brief for American Bar Association as Amicus
Curiae 14-15, 19-21. As the Court correctly notes, Miller
does not require any one of “those particular policy ap-
proaches.” Ante, at 121.

What is necessary, however, is “that a sentencer decide
whether the juvenile offender before it is a child whose
crimes reflect transient immaturity or is one of those rare
children whose crimes reflect irreparable corruption.”
Tatum v. Arizona, 580 U. S. 952, 954 (2016) (SOTOMAYOR, J.,
concurring in decision to grant, vacate, and remand) (inter-
nal quotation marks omitted). That is all petitioner Brett
Jones seeks. See Tr. of Oral Arg. 6 (“On the most funda-
mental level . . . what we need is a sentencing judge who
understands that permanent incorrigibility is the dispositive
rule and determines whether the defendant fits within that
rule. And there are any number of ways that it could be
done”); Brief for Petitioner 31 (challenging the “failure to
find i any form whether Brett is permanently incorrigi-
ble”). As JUSTICE THOMAS recognizes, “there must be a de-
termination as to whether Jones falls within th[e] protected
class” of children who are ineligible for LWOP. Ante, at 126
(opinion concurring in judgment). Otherwise, the line be-
tween those who may be sentenced to LWOP and those who
may not “is more fanciful than real.” Ibid.

The Court attempts to paper over its mischaracterization
of Miller and Montgomery in several ways. First, it claims
that Miller barred only “mandatory life-without-parole sen-
tences,” not “discretionary life-without-parole sentences.”
Ante, at 103. Msiller did prohibit mandatory LWOP sen-
tences for juveniles. See 567 U. S., at 465. To say that Mil-
ler is limited to mandatory LWOP sentences, however, is to
ignore half of its reasoning. Miller relied on “the confluence
of . .. two lines of precedent.” Id., at 470. In one line of
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cases, the Court had interpreted the Eighth Amendment to
require that sentencers make individualized, discretionary
decisions when imposing the death penalty. For instance, in
Lockett v. Ohio, 438 U. S. 586 (1978), a plurality of the Court
concluded that “the sentencer, in all but the rarest kind of
capital case, [can]not be precluded from considering, as a mit-
igating factor, any aspect of a defendant’s character or record
and any of the circumstances of the offense.” Id., at 604
(emphasis deleted; footnote omitted). Mziller explained that
mandatory LWOP sentences violate “individualized sentenc-
ing cases” like Lockett because they “preclude a sentencer
from taking account of an offender’s age and the wealth
of characteristics and circumstances attendant to it.” 567
U. S., at 476-477.

The Court now pretends that Miller’s reasoning ended
there. It insists that all Miller required was “a sentencing
procedure similar to the procedure that this Court has re-
quired for the individualized consideration of mitigating cir-
cumstances in capital cases such as Woodson v. North Caro-
lina, 428 U. S. 280, 303-305 (1976) (plurality opinion), Lockett
v. Ohio, 438 U. S. 586, 597-609 (1978) (plurality opinion), and
Eddings v. Oklahoma, 455 U. S. 104, 113-115 (1982).” Ante,
at 108. Reading that conclusion, one would expect Miller
to have announced that it rested solely on those cases.

Miller was clear, however, that it drew primarily from a
different line of precedent headed by Roper and Graham,
which “adopted categorical bans on sentencing practices
based on mismatches between the culpability of a class of
offenders and the severity of a penalty,” regardless of the
procedures used to impose the sentences. Miller, 567 U. S.,
at 470. These cases set forth a substantive proportionality
principle that the individualized-sentencing cases did not:
“[LJife-without-parole sentences, like capital punishment,
may violate the Eighth Amendment when imposed on chil-
dren” because “the characteristics of youth, and the way
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they weaken rationales for punishment, can render a life-
without-parole sentence disproportionate.” Id., at 473.

Mandatory and discretionary sentencing schemes alike can
produce disproportionate sentences. Regardless of how it is
imposed, a juvenile death sentence is unconstitutional under
Roper, and a juvenile sentence of LWOP for a nonhomicide
offense is unconstitutional under Graham. See Roper, 543
U. S., at 575 (holding “that the death penalty cannot be im-
posed upon juvenile offenders”); Graham, 560 U.S., at 74
(drawing a “clear line” against “life without parole for juve-
nile nonhomicide offenders”). So, too, with Miller: No set of
discretionary sentencing procedures can render a sentence
of LWOP constitutional for a juvenile whose crime reflects
“unfortunate yet transient immaturity.” 567 U.S., at 479
(internal quotation marks omitted).

The Court claims that Miller relied on Roper and Graham
“for a simple proposition: Youth matters in sentencing.”
Ante, at 109. That is true, but the Court conflates two ways
in which youth matters. When Miller was decided, the
Court’s individualized-sentencing cases had already firmly
established “that a defendant’s youth is a relevant mitigating
circumstance that must be within the effective reach of a
capital sentencing jury.” Johmson v. Texas, 509 U.S. 350,
367 (1993); see also Eddings v. Oklahoma, 455 U. S. 104, 116
(1982) (requiring that sentencers consider “the chronological
age of a minor” and “the background and mental and emo-
tional development of a youthful defendant”). The Miller
Court thus did not need to cite Roper and Graham as a sepa-
rate “stran[d] of precedent,” Miller, 567 U. S., at 470, for that
long-recognized proposition. It drew on Roper and Graham
instead to set a substantive limit on the imposition of LWOP
on juvenile offenders, even when they commit homicide.
The Court today reverses course and concludes that youth
does not matter in this way.

Next, the Court exaggerates the meaning of two state-
ments from Miller, arguing that it “mandated ‘only that a
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sentencer follow a certain process,”” rather than “‘cate-
gorically bar[ring] a penalty for a class of offenders or type
of crime[,] as, for example, we did in Roper or Gra-
ham.”  Ante, at 106, 109 (quoting Miller, 567 U. S., at 483).
Again, Montgomery already rejected this misinterpretation:
“Miller, it is true, did not bar a punishment for all juvenile
offenders,” or all juvenile offenders convicted of certain
crimes, “as the Court did in Roper or Graham.” 577 U.S.,
at 209. “Miller did bar life without parole, however, for all
but the rarest of juvenile offenders, those whose crimes re-
flect permanent incorrigibility.” Ibid. To “separate those
juveniles who may be sentenced to life without parole from
those who may not,” as Miller requires, sentencers must fol-
low a certain process: conducting a “hearing where ‘youth
and its attendant characteristics’ are considered.” 577 U. S.,
at 210. That process is not an end in itself. Rather, it
“gives effect to Miller’s substantive holding that life without
parole is an excessive sentence for children whose crimes
reflect transient immaturity.” Ibid.

Finally, the Court argues that Mziller offered nothing more
than a prediction that “a discretionary sentencing proce-
dure would help make life-without-parole sentences rela-
tively rare.” Amnte, at 112. Miller’s substantive rule was
not a prediction. Rather, Miller held that juvenile LWOP
sentences must be rare because it is only “the rare juvenile
offender whose crime reflects irreparable corruption.” 567
U.S., at 479-480 (internal quotation marks omitted). Sim-
ply put, there are very few juveniles for whom the “‘signa-
ture qualities’” of youth do not undermine the penological
justifications for LWOP. Id., at 476. Youth is “a time
of immaturity, irresponsibility, impetuousness, and reck-
lessness,” and, almost invariably, those “qualities are all
transient.” Ibid. (internal quotation marks and brackets
omitted).

In any event, the data since Miller prove that sentenc-
ing discretion alone will not make LWOP a rare sentence for



Cite as: 593 U. S. 98 (2021) 139

SOTOMAYOR, J., dissenting

juvenile offenders. Even after Montgomery, Mississip-
pi courts require only that a sentencer consider youth-
related factors “in a non-arbitrary fashion” before impos-
ing a sentence of LWOP. See, e. g., Miller v. State, 327 So.
3d 121, 129 (Miss. App. 2020). Unbound by Miller’s es-
sential holding, more than a quarter of Mississippi’s re-
sentencings have resulted in the reimposition of LWOP.
See Brief for Juvenile Law Center et al. as Amici Cur-
iae 20.!

Pennsylvania, in contrast, has recognized that “Miller re-
quires far more than mere consideration of an offender’s
age,” as “a life-without-parole sentence imposed on a juvenile
is illegal” unless “the defendant will forever be incorrigible,
without any hope for rehabilitation.” Commonwealth v.
Batts, 640 Pa. 401, 440, 444, 163 A. 3d 410, 433, 435 (2017).
Pennsylvania has adopted a number of procedures to guide
sentencing courts in applying Miller’s rule, including a pre-
sumption against juvenile LWOP that the State must rebut
through proof beyond a reasonable doubt. 640 Pa., at 476,
163 A. 3d, at 454-455. Fewer than 2 percent of resentenc-
ings in Pennsylvania have resulted in the reimposition of
LWOP. See The Campaign for the Fair Sentencing of
Youth, Tipping Point: A Majority of States Abandon Life-
Without-Parole Sentences for Children 7 (2018) (Tipping
Point).

These States’ experiences show that juvenile LWOP sen-
tences will not be rare simply by virtue of sentencing discre-
tion. Sentencers will not “necessarily . . . consider the de-

1 Elsewhere, the numbers are even more alarming. Like Mississippi
courts, Louisiana courts have concluded that “Miller requires the sentenc-
ing court to consider an offender’s youth and attendant characteristics as
mitigating circumstances.” State v. Keith, 51,389, p. 3 (La. App. 2 Cir.
6/21/17), 223 So. 3d 767, 770. As of 2020, Louisiana has imposed LWOP
on an astonishing 57 percent of eligible juvenile offenders since Miller was
decided. See Louisiana Center for Children’s Rights, Louisiana’s Compli-
ance with Miller v. Alabama 1 (2020).
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fendant’s youth,” ante, at 114, and they certainly will not
necessarily conduct Miller’s essential inquiry. If sentencing
discretion is all that is required, far too many juvenile offend-
ers will be sentenced to die in prison.?

B

The Court’s misreading of Miller and Montgomery is
egregious enough on its own. The Court twists precedent
even further, however, by distorting Miller in a way that
cannot be reconciled with Montgomery’s holding that Miller
applies retroactively under the Teague doctrine. See ante,
at 128 (opinion of THOMAS, J.). That doctrine divides new
rules of constitutional law into two categories: substantive
and procedural. As noted above, Montgomery held that
Miller applies retroactively based solely on “Teague’s first
exception for substantive rules.” 577 U.S., at 200. For
Montgomery to make any sense, then, Miller must have
done more than mandate a certain procedure. Rather, it
“eliminated a State’s power to . .. impose a given punish-
ment.” 577 U. S., at 201.2

2The harm from these sentences will not fall equally. The racial dispar-
ities in juvenile LWOP sentencing are stark: 70 percent of all youths sen-
tenced to LWOP are children of color. See Tipping Point 10; see also
Brief for Juvenile Law Center et al. as Amici Curiae 21 (reporting that
“[iln the years before Graham and Miller, courts sentenced Black juvenile
offenders to life imprisonment without parole ten times more often than
white offenders”); Mills, Dorn, & Hritz, Juvenile Life Without Parole in
Law and Practice: Chronicling the Rapid Change Underway, 65 Am.
U. L. Rev. 535, 579-580 (2016) (“Non-whites are overrepresented among
the JLWOP population in ways perhaps unseen in any other aspect of
our criminal justice system”). The trend has worsened since Miller
v. Alabama, 567 U.S. 460 (2012): 72 percent of children sentenced to
LWOP after Miller were Black, compared to 61 percent of children sen-
tenced before Miller. Tipping Point 10.

3JUSTICE THOMAS agrees that Montgomery mandates such a reading of
Miller, but he claims that Miller itself did not establish a substantive rule.
See ante, at 123-125. That is incorrect. As discussed, Miller prohibited
mandatory LWOP sentences not only because mandatory sentencing pre-
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Today, however, the Court transforms Miller into a deci-
sion requiring only a “discretionary sentencing procedure.”
Ante, at 118. At the same time, the Court insists that it
“does not disturb” Montgomery’s holding “that Miller ap-
plies retroactively on collateral review.” Amnte, at 118. In
other words, the Court rewrites Miller into a procedural
rule and, paradoxically, maintains that Miller was neverthe-
less “substantive for retroactivity purposes.” Amnte, at 110.

That explanation undoes Teague’s distinction between sub-
stantive and procedural rules. If a rule that requires only
a sentencing procedure is substantive for retroactivity pur-
poses, then this Court has improperly classified numerous
sentencing rules as procedural. To take one example, in
Mills v. Maryland, 486 U. S. 367 (1988), this Court invali-
dated a capital sentencing procedure requiring jurors to dis-
regard mitigating factors that were not found unanimously.
That holding was procedural because it altered only “the
range of permissible methods for determining whether a de-
fendant’s conduct is punishable by death.” Schriro v. Sum-
merlin, 542 U. S. 348, 353 (2004). Under the Court’s logic
today, however, the rule in Mills and other rules of sentenc-
ing procedure should have applied retroactively, even though
the Court has held that they do not. See Beard v. Banks,
542 U. S. 406, 416-417 (2004) (holding that Mills announced
a procedural rule); Summerlin, 542 U. S., at 354 (treating as
procedural the rule set forth in Ring v. Arizona, 536 U. S.
584 (2002), that a jury, rather than a judge, must find aggra-
vating circumstances necessary for the imposition of the

cludes individualized consideration of a juvenile’s youth, but also because
“such a scheme poses too great a risk of disproportionate punishment.”
567 U.S., at 479. Applying the principles of proportionality set forth in
Roper and Graham, Miller “rendered life without parole an unconsti-
tutional penalty for a class of defendants because of their status[,] that
is, juvenile offenders whose crimes reflect the transient immaturity of
youth.” Momntgomery, 577 U.S., at 208 (internal quotation marks omit-
ted). As aresult, “Miller is no less substantive than are Roper and Gra-
ham.” Id., at 209.



142 JONES ». MISSISSIPPI

SOTOMAYOR, J., dissenting

death penalty). If future litigants make such arguments, it
will be because the Court’s contortion of Miller and Mont-
gomery paves the way for them to do so.

C

Rather than read Miller and Montgomery fairly, the
Court reprises Justice Scalia’s dissenting view in Montgom-
ery that Miller requires only a “youth-protective proce-
dure.” 577 U. S, at 225 (emphasis deleted). Justice Scalia’s
view did not prevail, however. Montgomery’s interpreta-
tion of Miller is binding precedent, just as Miller itself is.

Any doubts the Court may harbor about the merits of
those decisions do not justify overruling them. See June
Medical Services L. L. C. v. Russo, 591 U. S. 299, 346 (2020)
(ROBERTS, C. J., concurring in judgment) (“[FJor precedent
to mean anything, the doctrine must give way only to a ra-
tionale that goes beyond whether the case was decided
correctly”). As this Court has consistently reiterated, “a
departure from precedent demands special justification.”
Gamble v. United States, 587 U. S. 678, 691 (2019) (internal
quotation marks omitted); accord, Kisor v. Wilkie, 588 U. S.
558, 586-588 (2019); Kimble v. Marvel Entertainment, LLC,
576 U. S. 446, 455-456 (2015).

The Court offers no such justification today. Nor could it.
The traditional stare decisis factors include the quality of the
precedent’s reasoning, its consistency with other decisions,
legal and factual developments since the precedent was de-
cided, and its workability. See Ramos, 590 U.S., at 121
(opinion of KAVANAUGH, J.). None supports overturning
Miller or Montgomery. As explained above, those decisions
are firmly rooted in two lines of precedent and fundamental
principles of proportionality.? Subsequent legal and fact-

4JUSTICE THOMAS claims that Miller and Montgomery “refashio[n] the
Eighth Amendment to accommodate this Court’s views of juvenile jus-
tice.” Ante, at 122; see ante, at 128. In so doing, JUSTICE THOMAS
“seek[s] to relitigate old Eighth Amendment battles” based on “arguments
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ual developments have reinforced their reasoning. Fifteen
state courts of last resort, for instance, have recognized that
Miller announced a substantive rule barring LWOP for any
juvenile whose crime does not reflect permanent incorrigibil-
ity. See Reply Brief 18, n. 6. Twenty States and the Dis-
trict of Columbia have changed their policies to prohibit
LWOP sentences for all juvenile offenders, including a num-
ber of States that “had discretionary sentencing schemes or
a mixture of both mandatory and discretionary sentences.”
Brief for Former West Virginia Delegate John Ellem et al.
as Amici Curiae in Mathena v. Malvo, O. T. 2019, No. 18-
217, pp. 34-35; S. 256, 133d Gen. Assembly (Ohio 2020); Va.
Code Ann. §53.1-165.1 (2020). Finally, Miller and Mont-
gomery have not proved unworkable: To the contrary, they
have spurred reforms across the country while “avoid[ing]
intruding more than necessary upon the States’ sovereign
administration of their criminal justice systems.” Mont-
gomery, 577 U. S.; at 211. Requiring sentencers to make an
explicit or implicit determination of permanent incorrigibil-
ity before sentencing a juvenile offender to LWOP imposes
no costs that justify overturning precedent.

Instead of addressing these factors, the Court simply re-
writes Miller and Montgomery to say what the Court now
wishes they had said, and then denies that it has done any
such thing. See ante, at 118. The Court knows what it is
doing. It admits as much. Rather than try to harmonize
its decision today with Montgomery’s retroactivity holding,
it confesses in a footnote that its rewriting of precedent is
inconsistent with Montgomery and basic retroactivity princi-
ples. See ante, at 110-111, n. 4. The Court’s solution? It
urges lower courts to simply ignore Montgomery going for-

this Court has previously (and often) rejected.” Miller, 567 U. S., at 471,
n. 4; see Graham v. Florida, 560 U.S. 48, 58 (2010) (“To determine
whether a punishment is cruel and unusual, courts must look beyond his-
torical conceptions to the evolving standards of decency that mark the
progress of a maturing society” (internal quotation marks omitted)).
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ward. Ante, at 111, n. 4 (“[TThe Court’s retroactivity prece-
dents that both pre-date and post-date Montgomery . . . and
not Montgomery . . . must guide the determination of
whether rules other than Miller are substantive”).®? Instead
of “disturbling]” Montgomery’s retroactivity holding, ante,
at 111, n. 4, the Court attempts to bury it.

How low this Court’s respect for stare decisis has sunk.
Not long ago, that doctrine was recognized as a pillar of the
“‘rule of law,”” critical to “keep the scale of justice even and
steady, and not liable to waver with every new judge’s
opinion.” Ramos, 590 U. S., at 116 (opinion of KAVANAUGH,
J.) (internal quotation marks omitted). Given these weighty
interests, the Court “usually require[d] that a party ask for
overruling, or at least obtain[ed] briefing on the overruling
question,” and then “carefully evaluate[d] the traditional
stare decisis factors.” Barr v. American Assn. of Political
Consultants, Inc., 591 U.S. 610, 621, n. 5 (2020). Now, it
seems, the Court is willing to overrule precedent without
even acknowledging it is doing so, much less providing any
special justification. It is hard to see how that approach is
“founded in the law rather than in the proclivities of individ-
uals.” Ramos, 590 U. S., at 116 (opinion of KAVANAUGH, J.)
(internal quotation marks omitted).

For present purposes, sentencers should hold this Court
to its word: Miller and Montgomery are still good law.® See

50f course, as already discussed, the Court is perfectly content to rely
on Montgomery for its statement that a finding of fact regarding perma-
nent incorrigibility is not required. That isolated piece of Montgomery,
apparently, still carries the full weight of precedent. Anything more in-
convenient, however, the Court today discards.

6The Court leaves open the possibility of an “as-applied Eighth Amend-
ment claim of disproportionality.” Amnte, at 120 (citing Harmelin v. Mich-
igan, 501 U. S 957, 996-1009 (1991) (Kennedy, J., concurring in part and
concurring in judgment)). In the context of a juvenile offender, such a
claim should be controlled by this Court’s holding that sentencing “a child
whose crime reflects transient immaturity to life without parole . . . is
disproportionate under the Eighth Amendment.” Montgomery, 577 U. S.,
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ante, at 118 (“Today’s decision does not overrule Miller or
Montgomery”). Sentencers are thus bound to continue
applying those decisions faithfully. Thankfully, many States
have already implemented robust procedures to give effect
to Miller and Montgomery. In other States, the responsi-
bility falls squarely on individual sentencers to use their dis-
cretion to “separate those juveniles who may be sentenced
to life without parole from those who may not.” Montgom-
ery, 577 U. S., at 210. Failing to do so violates the Eighth
Amendment.
I11

Brett Jones, like all juvenile offenders facing a sentence of
LWOP, deserves an answer to Miller’s essential question:
whether his crime demonstrates that he is permanently in-
corrigible. Ordinarily, an appellate court should not pass on
that question in the first instance. But the Court today
guarantees that the state sentencing court will never have
to give Jones an answer. It thus bears acknowledging that,
based on the evidence presented below, it is hard to see how
Jones is one of the rare juvenile offenders “whose crime re-
flects irreparable corruption.” Miller, 567 U. S., at 479-480
(internal quotation marks omitted). In fact, many aspects
of Jones’s crime seem to epitomize “unfortunate yet transient
immaturity.” Id., at 479 (internal quotation marks omitted);
see 2018 WL 10700848, *11 (Miss., Nov. 27, 2018) (Kitchens,
P. J., dissenting) (“Jones’s actions reflect [the hallmark] fea-
tures [of youth] at every turn”).”

at 211; see Miller, 567 U. S., at 481 (“Harmelin had nothing to do with
children and did not purport to apply its holding to the sentencing of juve-
nile offenders”).

"Even as it disclaims any responsibility for evaluating permanent incor-
rigibility, the Court emphasizes the details of Jones’s crime and alludes to
other homicides committed by juveniles throughout the country. See
ante, at 102, 105. The gravity of these violent acts was not lost on the
Court in Miller, which set forth its substantive rule specifically for the
subset of juvenile offenders who commit homicide. See also Roper, 543
U. 8., at 572 (“[W]e cannot deny or overlook the brutal crimes too many
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Jones killed his grandfather just 23 days after Jones’s 15th
birthday. App. 71. In his short life before the murder,
Jones was the victim of violence and neglect that he was too
young to escape. Jones’s biological father was an alcoholic
who physically abused Jones’s mother, knocking out her teeth
and breaking her nose on several occasions. Id., at 71-72.
The two separated when Jones was two years old. Id., at
71. Jones’s mother then married Jones’s stepfather, who was
also abusive, especially toward Jones. He beat Jones with
belts, switches, and a paddle labeled “The Punisher.” Id.,
at 39-40, 78, 81. He rarely called Jones or his brother by
their names, preferring cruel epithets. Id., at 77, 81, 101
(“[Hlis favorite thing to call them was little motherf***ers”).
According to Jones’s mother, Jones’s stepfather “hated Brett
more because Brett reminded him of [Jones’s biological fa-
ther].” Id.,at78. According toJones’s grandmother, he was
simply “easier to hurt and beat.” Id., at 39. In 2004, after
Jones came home late one day, Jones’s stepfather flew into a
rage and grabbed Jones by the neck, preparing to beat him
with a belt. Id., at 128-129. This time, however, Jones
fought back and told his stepfather, “No, you're not going to
hit me ever again.” Id., at 80 (emphasis deleted). Jones
took a swing at his stepfather and split open his ear. Ibid.
The police were called, and Jones was arrested.® Ibid.
Jones’s stepfather then threatened to kick out Jones’s mother
and brother if Jones did not move out. Id., at 81. As a
result, Jones’s grandparents picked him up less than two

juvenile offenders have committed”). Notwithstanding the unique “moral
culpability and consequential harm” of homicide, Miller reasoned that
Graham’s insights about children “are evident in the same way, and to the
same degree.” 567 U.S., at 473. The point of Miller and Montgomery
is that juveniles, even those who commit murder, have the capacity to
grow and mature, to rehabilitate. The Eighth Amendment requires that
sentencers (and reviewing courts) not presume that most juveniles will
forever remain the “murderers,” ante, at 109, they once were.

8This was Jones’s only prior contact with the juvenile justice system.
See Brief for Petitioner 35.
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months before the murder and brought him to Mississippi.
Id., at 47.

When he moved, Jones lost access to medications that he
had been taking for mental health issues. Id., at 38-39.°
When he was 11 or 12 years old, Jones began cutting himself
so that he “would not feel the panic and the hurt that was
inside of [his] head.” Id., at 75. He later experienced hal-
lucinations and was prescribed antidepressant medications.
Id., at 92, 124. These medications were supposed to be ta-
pered off gradually. Id., at 38-39. When Jones left for Mis-
sissippi, however, they were abruptly cut off.

The murder was precipitated by a dispute over Jones’s girl-
friend. After Jones moved, his girlfriend ran away from her
home in Florida to stay at Jones’s grandparents’ home in se-
cret. 938 So. 2d 312, 313 (Miss. App. 2006). On the day of
the murder, Jones’s grandfather, Bertis Jones, discovered that
Jones’s girlfriend had been staying in their home. Ibid. He
ordered her out. Ibid. Later that day, Jones was making
a sandwich in the kitchen using a steak knife. Id., at 314.
Jones said something disrespectful to his grandfather, who
started yelling. Ibid. The two began pushing each other,
and Jones’s grandfather tried to hit him. Ibid. Jones
stabbed his grandfather with the steak knife. Ibid. Jones’s
grandfather came at Jones again, and the fight continued.
Ibid. Jones ultimately stabbed his grandfather eight times,

9Jones’s mother has also been diagnosed with a number of conditions,
including posttraumatic stress disorder, bipolar disorder, and manic de-
pression. App. 74. As a result, throughout Jones’s life, she experienced
panic attacks and emotional breakdowns. Id., at 74-75. As a child, Jones
witnessed his mother cutting herself. Id., at 122-123. The types of ad-
verse childhood experiences that Jones endured, including physical abuse,
domestic violence, and mental illness in family members, are strong pre-
dictors of negative outcomes for children, including violence. J. Garbar-
ino, Miller’s Children 10-12 (2018); see id., at 12 (“[E]levated adversity
scores are as common among killers as they are rare in the general adoles-
cent population”).
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grabbing a second knife when the first one broke. 2018 WL
10700848, *7 (Kitchens, P. J., dissenting).

No one disputes that this was a terrible crime. Miller,
however, held that “the distinctive attributes of youth dimin-
ish the penological justifications for imposing the harshest
sentences on juvenile offenders, even when they commit ter-
rible crimes.” 567 U. S., at 472. Jones’s crime reflects these
distinctive attributes: “That a teenager in trouble for having
been caught concealing his girlfriend at his grandparents’
home would attempt to solve the problem by resorting to
violence dramatically epitomizes immaturity, impetuosity,
and failure to appreciate risks or consequences.” 2018 WL
10700848, *11 (Kitchens, P. J., dissenting).

Jones then attempted to save his grandfather by adminis-
tering CPR. 938 So. 2d, at 314. When that failed, he clum-
sily tried to hide what he had done. 2018 WL 10700848, *11
(Kitchens, P. J., dissenting). He was spotted walking around
in plain sight, covered in blood, trembling and muttering to
himself. Ibid. When a neighbor questioned him, Jones told
a feeble lie, claiming that his grandfather had left and that
the blood on his clothes was “‘a joke.”” 938 So. 2d, at 314.
Jones then met up with his girlfriend and attempted to hitch-
hike, but not to make a getaway. Instead, he was trying to
go see his grandmother to tell her what had happened. Id.,
at 315. The police stopped Jones, found that he was carry-
ing a pocket knife, and asked if it was the knife he “‘did it
with.”” Ibid. Jones replied, “‘No, I already got rid of it.””
Ibid. He then agreed to be interviewed by three police de-
tectives, “without invoking his right to silence or his right
to counsel and without a parent or guardian present.” 2018
WL 10700848, *11 (Kitchens, P. J., dissenting). Thus,
“Jones’s behavior in the immediate aftermath of his tragic
actions also demonstrated his fundamental immaturity.”
Ibid.

At his resentencing hearing, Jones provided evidence that
not only is he capable of rehabilitation, but he had in fact
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already matured significantly since his crime. In more than
five years in prison, Jones committed only two disciplinary
infractions. App. 134-135. While incarcerated, Jones
earned his GED and sought out work, becoming a “very good
employee.” Id., at 106, 109, 153. Jones and his prison unit
manager often discussed the Bible, and in time, his unit man-
ager came to think of Jones “almost like [a] son.” Id., at
107. Jones confided in him that Jones “regretted” what he
had done. Id., at 112.

Jones’s grandmother (Bertis Jones’s widow) testified at
Jones’s resentencing hearing and submitted an amicus brief
to this Court. She remains “steadfast in her belief that
Brett is not and never was irreparably corrupt.” Brief for
Madge Jones et al. as Amici Curiae 4. She speaks with
Jones weekly, encouraging him as he takes college courses
and serves in the prison ministry. Ibid. Jones’s younger
brother, Marty, and his other family members have also
stayed by his side.

This significant body of evidence does not excuse Jones’s
crime. It does mean, however, that under Mziller and Mont-
gomery, there is a strong likelihood that Jones is constitu-
tionally ineligible for LWOP. His crime, while terrible, ap-
pears to have been the product of “unfortunate yet transient
immaturity.” Miller, 567 U.S., at 479 (internal quotation
marks omitted). Notably, the State called no witnesses and
offered no evidence at the resentencing hearing to rebut
Jones’s proof that his crime reflected the “recklessness” and
“impulsivity” characteristic of juveniles. Montgomery, 577
U.S., at 207 (internal quotation marks omitted); see App.
23, 136.

In resentencing Jones to LWOP, the sentencing court
failed to apply Miller properly. Instead, it followed the in-
structions of the Mississippi Supreme Court, which held that
“Miller rendered [Mississippi’s] sentencing scheme unconsti-
tutional if, and only if, the sentencing authority fails to take
into account characteristics and circumstances unique to ju-
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veniles.” 122 So. 3d 698, 702 (2013). Thus, the sentencing
court simply considered the “Mziller factors” as part of the
“mitigating and the aggravating circumstances.” App. 149.
It never addressed Miller’s central inquiry: whether Jones
is one of the rare juveniles whose crimes reflect irreparable
corruption. 567 U.S., at 479-480. Because the sentencing
court failed to ask and answer this critical question, Jones’s
sentence should not stand.
Iv

It is important not to lose sight of what is at stake in this
case. “The Eighth Amendment’s prohibition of cruel and
unusual punishment guarantees individuals the right not to
be subjected to excessive sanctions.” Miller, 567 U. S., at
469 (internal quotation marks omitted). In Roper, Graham,
Miller, and Montgomery, the Court recognized that this
guarantee has special significance for children. The Eighth
Amendment does not excuse children’s crimes, nor does it
shield them from all punishment. It does, however, demand
that most children be spared from punishments that “giv[e] no
chance for fulfillment outside prison walls, no chance for re-
conciliation with society, no hope.” Graham, 560 U. S., at 79.

Jones and other juvenile offenders like him seek only the
possibility of parole. Not the certainty of release, but the
opportunity, at some point in their lives, to show a parole
board all they have done to rehabilitate themselves and to
ask for a second chance. Jones recognizes that the parole
board may ultimately decide he must spend his entire life
behind bars. He simply requests that the State not “makle]
the judgment at the outset that [he] never will be fit to reen-
ter society.” Id., at 75. The Eighth Amendment requires
that most juvenile offenders be given this small “hope for
some years of life outside prison walls.” Montgomery, 577
U. S., at 213.1°

1 Having deprived Jones of his constitutional right, the Court gestures
at a potential lifeline from other institutions, including the Mississippi
Legislature or Governor. Ante, at 121. But “the remote possibility” of
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At his resentencing hearing, Jones told the court, “I'm not
the same person I was when I was 15. . . . I'’ve become a
pretty decent person in life. And I've pretty much taken
every avenue that I could possibly take in prison to rehabili-
tate myself.” App. 152. “Minors do have the ability to
change,” he reflected. Ibid. He noted in closing, “If you
decide to send me back without the possibility of parole, I
will still do exactly what I’ve been doing for ten years. But
all T can do is ask you . .. please give me just one chance to
show the world, man, like, I can be somebody. I've done
everything I could over the past ten years to be some-
body. . . . I can’t change what was already done. I can just
try to show . . . I've become a grown man.” Id., at 153.
Today, Jones is 31. His time spent in prison has now
eclipsed the childhood he had outside of it.

Jones should know that, despite the Court’s decision today,
what he does in life matters. So, too, do the efforts of the
almost 1,500 other juvenile offenders like Jones who are
serving LWOP sentences. Of course, nothing can repair the
damage their crimes caused. But that is not the question.
The question is whether the State, at some point, must con-
sider whether a juvenile offender has demonstrated maturity
and rehabilitation sufficient to merit a chance at life beyond
the prison in which he has grown up. See Graham, 560
U.S, at 79. For most, the answer is yes.

such action “does not mitigate the harshness of the sentence” that Jones
now faces. Graham, 560 U.S., at 70. The Eighth Amendment guaran-
tees juvenile offenders like Jones a basic constitutional protection against
disproportionate punishments. The Court should not leave the vindica-
tion of such important legal rights to others, or to chance.
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ALASKA v. WRIGHT

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 20-940. Decided April 26, 2021

An Alaska jury convicted Sean Wright of sexual abuse charges, and he
served his sentence for those state crimes. Wright then moved to Ten-
nessee, where he failed to register as a sex offender as required by
federal law. See 34 U.S. C. §§20911, 20913. Wright pleaded guilty to
failure to register and received a sentence of time served along with
five years of supervised release. During those federal proceedings in
Tennessee, Wright filed a petition for a writ of habeas corpus in the
United States District Court for the District of Alaska pursuant to 28
U.S. C. §§2241 and 2254. He argued that the Alaska Supreme Court
had unreasonably applied clearly established federal law when it denied
his Sixth Amendment claims and affirmed his state conviction on the
sexual abuse charges. The District Court denied Wright’s petition be-
cause Wright was not “in custody pursuant to the judgment of a State
court.” §2254(a). The Ninth Circuit reversed, reasoning that because
Wright’s state conviction was “a necessary predicate” to his federal con-
viction, Wright was in custody pursuant to a state-court judgment.

Held: The Court of Appeals clearly erred. Section 2254(a) permits a fed-
eral court to entertain an application for a writ of habeas corpus on
behalf of a person “in custody pursuant to the judgment of a State
court.” That Wright’s state conviction served as a predicate for his
federal conviction did not render him “in custody pursuant to the judg-
ment of a State court” under §2254(a). See Maleng v. Cook, 490 U. S.
488 (per curiam,).

Certiorari granted; 819 Fed. Appx. 544, vacated and remanded.

PER CURIAM.

In 2009, an Alaska jury convicted Sean Wright of 13 counts
of sexual abuse of a minor. See State v. Wright, 404 P. 3d
166, 170 (Alaska 2017). Wright finished serving his sentence
in Alaska in 2016, and shortly thereafter he moved to Ten-
nessee. Once there, he failed to register as a sex offender
as required by federal law. See Sex Offender Registration
and Notification Act, 120 Stat. 591, 593, 34 U. S. C. §§20911,
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20913. Wright pleaded guilty to one count of failure to reg-
ister, see 18 U. S. C. §2250(a), and ultimately received a sen-
tence of time served along with five years of supervised
release. See Judgment in United States v. Wright, No. 1:17-
cr-00112, ECF Doc. No. 66 (ED Tenn.).

During the course of those federal proceedings, Wright
filed a petition for a writ of habeas corpus in the United
States District Court for the District of Alaska pursuant to
28 U. S. C. §§2241 and 2254. He argued that the Alaska Su-
preme Court had unreasonably applied clearly established
federal law when it denied his Sixth Amendment claims and
affirmed his 2009 state conviction and sentence. The Dis-
trict Court denied the motion on the threshold ground that
Wright was not “in custody pursuant to the judgment of a
State court.” §2254(a). Noting that a proper motion under
§2254(a) requires more than merely being “in custody” some-
where, the court reasoned that “the proper procedure for
Wright to challenge his current federal custody would be a
motion filed in the Eastern District of Tennessee pursuant
to 28 U. S. C. §2255.” App. to Pet. for Cert. 16a.

The Court of Appeals reversed. In its view, Wright’s
state conviction was “‘a necessary predicate’” to his federal
conviction, 819 Fed. Appx. 544, 545 (CA9 2020) (quoting
Zichko v. Idaho, 247 F. 3d 1015, 1019 (CA9 2001)), so Wright
was in fact in custody pursuant to the judgment of a state
court. The panel declined to assess the District Court’s
view that §2255, rather than §2254, provided the proper
route for Wright to challenge his current custody. 819 Fed.
Appx., at 546, n. 1. One judge concurred and asserted that
§2254 was the proper mechanism “because Wright is not at-
tacking the constitutionality of his federal conviction for fail-
ing to register as a sex offender in Tennessee; he is collater-
ally attacking the constitutionality of his predicate Alaska
conviction for sexual abuse of a minor.” Id., at 546.

The Court of Appeals clearly erred. Section 2254(a) per-
mits a federal court to entertain an application for a writ of
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habeas corpus on behalf of a person “in custody pursuant to
the judgment of a State court.” In Maleng v. Cook, 490
U.S. 488 (1989) (per curiam), we held that a habeas peti-
tioner does not remain “in custody” under a conviction “after
the sentence imposed for it has fully expired, merely because
of the possibility that the prior conviction will be used to
enhance the sentences imposed for any subsequent crimes
of which he is convicted.” Id., at 492; see also id., at
490 (noting the “in custody” requirement appears in both
§§2241(c)(3) and 2254(a)). It made no difference, we said,
that the possibility of a prior-conviction enhancement had
materialized for the habeas petitioner in that case: “When
the second sentence is imposed, it is pursuant to the second
conviction that the petitioner is incarcerated and is therefore
‘in custody.”” Id., at 492-493.

That Wright’s state conviction served as a predicate for
his federal conviction thus did not render him “in custody
pursuant to the judgment of a State court” under §2254(a).
If Wright’s second conviction had been for a state crime, he
independently could have satisfied §2254(a)’s “in custody” re-
quirement, see Lackawanna County District Attorney v.
Coss, 532 U. S. 394, 401-402 (2001), though his ability to at-
tack the first conviction by that means would have been lim-
ited, see id., at 402-404. Wright could not satisfy §2254(a)
on that independent basis for the simple reason that his sec-
ond judgment was entered by a federal court.

& * &

We express no view on the other theories Wright advanced
before the District Court for meeting the requirements of
§2254(a). We grant the petition for a writ of certiorari, va-
cate the judgment of the United States Court of Appeals for
the Ninth Circuit, and remand the case to that court for fur-
ther proceedings consistent with this opinion.

It is so ordered.
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NIZ-CHAVEZ v». GARLAND, ATTORNEY GENERAL

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 19-863. Argued November 9, 2020—Decided April 29, 2021

Nonpermanent resident aliens ordered removed from the United States
under federal immigration law may be eligible for discretionary relief
if, among other things, they can establish their continuous presence in
the country for at least 10 years. 8 U.S.C. §1229b(b)(1). But the so-
called stop-time rule included in the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996 (IIRIRA) provides that the period
of continuous presence “shall be deemed to end . . . when the alien
is served a notice to appear” in a removal proceeding under §1229a.
§1229b(d)(1). The term “notice to appear” is defined as “written notice

. specifying” certain information, such as the charges against the
alien and the time and place at which the removal proceedings will be
held. §1229(a)(1). A notice that omits any of this statutorily required
information does not trigger the stop-time rule. See Pereira v. Ses-
sions, 585 U. 8. 198. Here, the government ordered the removal of peti-
tioner Agusto Niz-Chavez and sent him a document containing the
charges against him. Two months later, it sent a second document,
providing Mr. Niz-Chavez with the time and place of his hearing. The
government contends that because the two documents collectively speci-
fied all statutorily required information for “a notice to appear,”
Mr. Niz-Chavez’s continuous presence in the country stopped when he
was served with the second document.

Held: A notice to appear sufficient to trigger the IIRIRA’s stop-time rule
is a single document containing all the information about an individual’s
removal hearing specified in §1229(a)(1). Pp. 160-172.

(a) Section 1229b(d)(1) states that the stop-time rule is triggered by
serving “a notice,” and § 1229(a)(1) explains that “written notice” is “re-
ferred to as a ‘notice to appear.”” Congress’s decision to use the in-
definite article “a” suggests it envisioned “a” single notice provided at
a discrete time rather than a series of notices that collectively provide
the required information. While the indefinite article “a” can some-
times be read to permit multiple installments (such as “a manuscript”
delivered over months), that is not true for words like “notice” that can
refer to either a countable object (“a notice”) or a noncountable abstrac-
tion (“sufficient notice”). The inclusion of an indefinite article suggests
Congress used “notice” in its countable sense. More broadly, Congress
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has used indefinite articles to describe other case-initiating pleadings—
such as an indictment, an information, or a civil complaint, see, e. g., Fed.
Rules Crim. Proc. 7(a), (c)(1), (e); Fed. Rule Civ. Proc. 3—and none sug-
gest those documents might be delivered by installment. Nor does the
Dictionary Act aid the government, as that provision merely tells read-
ers of the U.S. Code to assume “words importing the singular include
and apply to several persons, parties, or things.” 1 U.S.C. §1. That
provision means only that terms describing a single thing (“a notice”)
can apply to more than one of that thing (“ten notices”). While it cer-
tainly allows the government to send multiple notices to appear to mul-
tiple people, it does not mean a notice to appear can consist of multiple
documents. Pp. 160-165.

(b) The ITRIRA’s structure and history support requiring the govern-
ment to issue a single notice containing all the required information.
Two related provisions, §§ 1229(e)(1) and 1229a(b)(7), both use a definite
article with a singular noun (“the notice”) when referring to the govern-
ment’s charging document—a combination that again suggests a dis-
crete document. Another provision, § 1229(a)(2)(A), requires “a written
notice” when the government wishes to change an alien’s hearing date.
The government does not argue that this provision contemplates provid-
ing “the new time or place of the proceedings” and the “consequences

.. of failing . . . to attend such proceedings” in separate documents.
Yet the government fails to explain why “a notice to appear” should
operate differently. Finally, the predecessor to today’s “notice to ap-
pear” required the government to specify the place and time for
the alien’s hearing “in the order to show cause or otherwise.” §1252(a)
(2)(A). The phrase “or otherwise” has since disappeared, further sug-
gesting that the required details must be included upfront to invoke the
stop-time rule. Indeed, that is how the government itself initially read
the statute. The year after Congress adopted IIRIRA, in the preamble
to a proposed rule implementing these provisions, the government ac-
knowledged that “the language of the amended Act indicat[es] that the
time and place of the hearing must be on the Notice to Appear.” 62
Fed. Reg. 449 (1997). Pp. 165-169.

() The government claims that not knowing hearing officers’ avail-
ability when it initiates removal proceedings makes it difficult to
produce compliant notices. It also claims that it makes little sense to
require time and place information in a notice to appear when that infor-
mation may be later changed. Besides, the government stresses, its
own administrative regulations have always authorized its current prac-
tice. But on the government’s account, it would be free to send a per-
son who is not from this country—someone who may be unfamiliar with
English and the habits of American bureaucracies—a series of letters
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over the course of weeks, months, maybe years, each containing a new
morsel of vital information. Congress could reasonably have wished to
foreclose that possibility. And ultimately, pleas of administrative incon-
venience never “justify departing from the statute’s clear text.” Per-
etra, 585 U. S., at 217. The modest threshold Congress provided to in-
voke the stop-time rule is clear from the text and must be complied with
here. Pp. 169-172.

789 Fed. Appx. 523, reversed.

GORSUCH, J., delivered the opinion of the Court, in which THOMAS,
BREYER, SOTOMAYOR, KAGAN, and BARRETT, JJ., joined. KAVANAUGH,
J., filed a dissenting opinion, in which ROBERTS, C. J., and ALITO, J., joined,
post, p. 172.

David J. Zimmer argued the cause for petitioner. With him
on the briefs were Gerard J. Cedrone and Benjamin Hayes.

Anthony A. Yang argued the cause for respondent. With
him on the brief were Acting Solicitor General Wall, Acting
Assistant Attorney General Clark, Deputy Solicitor Gen-
eral Kneedler, Donald E. Keener, John W. Blakeley, and
Patrick J. Glen.*

JUSTICE GORSUCH delivered the opinion of the Court.

Anyone who has applied for a passport, filed for Social Se-
curity benefits, or sought a license understands the govern-
ment’s affinity for forms. Make a mistake or skip a page?
Go back and try again, sometimes with a penalty for the
trouble. But it turns out the federal government finds some
of its forms frustrating too. The Illegal Immigration Re-
form and Immigrant Responsibility Act of 1996 (IIRIRA),
110 Stat. 3009-546, requires the government to serve “a no-

*Briefs of amici curiae urging reversal were filed for the American
Immigration Lawyers Association et al. by Holly L. Henderson-Fisher
and David W. Foster; for the National Immigrant Justice Center by Zach-
ary C. Schauf and Charles Roth; and for Thirty-three Former Immigration
Judges et al. by Richard W. Mark and Amer S. Ahmed.

Christopher J. Hajec filed a brief for the Immigration Reform Law Insti-
tute as amicus curiae urging affirmance.
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tice to appear” on individuals it wishes to remove from this
country. At first blush, a notice to appear might seem to be
just that—a single document containing all the information
an individual needs to know about his removal hearing.
But, the government says, supplying so much information in
a single form is too taxing. It needs more flexibility, allow-
ing its officials to provide information in separate mailings
(as many as they wish) over time (as long as they find con-
venient). The question for us is whether the law Congress
adopted tolerates the government’s preferred practice.

I

For more than a century, Congress has afforded the Attor-
ney General (or other executive officials) discretion to allow
otherwise removable aliens to remain in the country. An
alien seeking to establish his eligibility for that kind of dis-
cretionary relief, however, must demonstrate a number of
things. A nonpermanent resident, for example, must show
that his removal would cause an “exceptional and extremely
unusual hardship” to close relatives who are U. S. citizens or
lawful permanent residents; that he is of good moral charac-
ter; that he has not been convicted of certain crimes; and
that he has been continuously present in the country for at
least 10 years. 8 U.S. C. §1229b(b)(1).

The last item on this list lies at the crux of this case.
Originally, an alien continued to accrue time toward the
presence requirement during the pendency of his removal
proceedings. With time, though, some came to question this
practice, arguing that it gave immigrants an undue incentive
to delay things. See, e.g., In re Cisneros-Gonzales, 23 1. &
N. Dec. 668, 670-671 (BIA 2004). In IIRIRA, Congress
responded to these concerns with a new “stop-time” rule.
Under the statute’s terms, “any period of continuous .
presence in the United States shall be deemed to end . . .
when the alien is served a notice to appear.” §1229b(d)(1).

All of which invites the question: What qualifies as a notice
to appear sufficient to trigger the stop-time rule? IIRIRA
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defines a notice to appear as “written notice . . . specifying”
several things. §1229(a)(1). These include the nature of
the proceedings against the alien, the legal authority for the
proceedings, the charges against the alien, the fact that the
alien may be represented by counsel, the time and place at
which the proceedings will be held, and the consequences of
failing to appear. See ibid.

This seemingly simple rule has generated outsized contro-
versy. Initially, the dispute focused on the government’s
practice of issuing documents labeled notices to appear that
failed to include the time and place for the alien’s removal
hearing. The government argued these documents were
sufficient to trigger the stop-time rule. It insisted that pro-
ceeding this way served an important governmental interest
too: If it waited to issue notices until the calendars of its
hearing officers became clear, aliens would accrue too much
time toward the presence requirement. Ultimately, how-
ever, this Court rejected the government’s practice in Per-
etra v. Sessions, 585 U.S. 198 (2018). We explained that,
in ITRIRA, Congress took pains to describe exactly what
the government had to include in a notice to appear, and that
the time and place of the hearing were among them. Id., at
209. The government was not free to short-circuit the stop-
time rule by sending notices to appear that omitted statuto-
rily required information. Id., at 212.

Today’s case represents the next chapter in the same story.
Perhaps the government could have responded to Pereira by
issuing notices to appear with all the information § 1229(a)(1)
requires—and then amending the time or place information
if circumstances required it. After all, in the very next stat-
utory subsection, §1229(a)(2), Congress expressly contem-
plated that possibility. But, at least in cases like ours, it
seems the government has chosen instead to continue
down the same old path. Here, the government sent
Mr. Niz-Chavez one document containing the charges against
him. Then, two months later, it sent a second document
with the time and place of his hearing. In light of Pereira,
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the government now concedes the first document isn’t
enough to trigger the stop-time rule. Still, the government
submits, the second document does the trick. On its view,
a “notice to appear” is complete and the stop-time rule kicks
in whenever it finishes delivering all the statutorily pre-
scribed information. The government says it needs this
kind of flexibility to send information piecemeal. It even
suggests it should be allowed to spread the statutorily man-
dated information over as many documents and as much time
as it wishes.

Some circuits have accepted the government’s notice-by-
installment theory. Others, however, have held that the
government must issue a single and comprehensive notice
before it can trigger the stop-time rule. We agreed to hear
this case, Niz-Chavez v. Barr, 789 Fed. Appx. 523 (CA6
2019), to resolve the conflict, 590 U. S. 978 (2020).

II

When called on to resolve a dispute over a statute’s mean-
ing, this Court normally seeks to afford the law’s terms
their ordinary meaning at the time Congress adopted them.
See, e. g., Wisconsin Central Ltd. v. United States, 585 U. S.
274, 277 (2018). The people who come before us are entitled,
as well, to have independent judges exhaust “all the textual
and structural clues” bearing on that meaning. Id., at 283.
When exhausting those clues enables us to resolve the inter-
pretive question put to us, our “sole function” is to apply the
law as we find it, Lamie v. United States Trustee, 540 U. S.
526, 534 (2004) (internal quotation marks omitted), not defer
to some conflicting reading the government might advance.

A

In this case, our interpretive task begins with two stat-
utory provisions we have already touched on. The first,
§1229b(d)(1), states that the stop-time rule is triggered
“when the alien is served a notice to appear under section
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1229(a).” 1In turn, §1229(a)(1) explains that “written notice
(in this section referred to as a ‘notice to appear’) shall be
given . . . to the alien . . . specifying” the time and place of
his hearing and all the other items we noted above. Almost
immediately, these provisions pose the government with a
problem. To trigger the stop-time rule, the government
must serve “a” notice containing all the information Con-
gress has specified. To an ordinary reader—both in 1996
and today—*“a” notice would seem to suggest just that: “a”
single document containing the required information, not a
mishmash of pieces with some assembly required.

Nor is the government’s response (echoed by the dis-
sent) entirely satisfying. The government submits that
§1229(a)(1) defines the term “notice to appear” as “written
notice”—and then says it’s obvious “written notice” can come
by means of one document or many. See post, at 178
(opinion of KAVANAUGH, J.). But this argument doesn’t
quite track. Section 1229(a)(1) says that “written notice” is
“referred to as a ‘notice to appear.”” The singular article
“a” thus falls outside the defined term (“notice to appear”)
and modifies the entire definition. So even if we were to do
exactly as the government suggests and substitute “written
notice” for “notice to appear,” the law would still stubbornly
require “a” written notice containing all the required
information.

Admittedly, a lot here turns on a small word. In the view
of some, too much. The dissent urges us to overlook the
fact Congress placed the singular article “a” outside the de-
fined term in §1229(a)(1). On its view, we should read the
statute as if the article came inside the defined term. Post,
at 178-179. But that’s not how the law is written, and the
dissent never explains what authority might allow us to un-
dertake the statutory rearranging it advocates.! Nor does

1 The closest the dissent comes is when it alludes to United States Nat.
Bank of Ore. v. Independent Ins. Agents of America, Inc., 508 U. S. 439
(1993). But that “unusual” case turned on the “scrivener’s error” doc-
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any of this help when it comes to § 1229b(d)(1), the provision
that actually creates the stop-time rule, for that statute sep-
arately speaks of “a” notice to appear. Not once but twice
it seems Congress contemplated “a” single document.

Perhaps recognizing this much, the government and dis-
sent pivot and focus their efforts in a different direction.
Now, they remind us that “[t]he indefinite article ‘a’ is often
used to refer to something that may be provided in more
than one installment.” Brief in Opposition 10; see also post,
at 181-182. The government observes, for example, that a
writer can publish “a” story serially, or an author may de-
liver “a” manuscript chapter by chapter. Brief in Opposi-
tion 10. The dissent offers its own illustrations, highlight-
ing that “a job application” and “a contract” also can be
prepared in parts. Post, at 181. So even if IIRIRA speaks
repeatedly of “a” notice to appear, the government and dis-
sent contend, it remains possible that Congress meant to
allow that notice to come over time and in pieces.

The trouble with this response is that everyone admits lan-
guage doesn’t always work this way. To build on an illustra-
tion we used in Pereira, someone who agrees to buy “a car”
would hardly expect to receive the chassis today, wheels next
week, and an engine to follow. 585 U.S., at 213; see post,
at 181. At best, then, all of the competing examples the
government and dissent supply do no more than demonstrate
context matters. And here at least, it turns out that context
does little to alter first impressions.

Start with customary usage. Normally, indefinite articles
(like “a” or “an”) precede countable nouns. The examples
above illustrate the point: While you might say “she wrote a
manuscript” or “he sent three job applications,” no one

trine, id., at 462, which applies only in exceptional circumstances to obvi-
ous technical drafting errors. See, e. g., Lamie v. United States Trustee,
540 U. S. 526, 538 (2004); A. Scalia & B. Garner, Reading Law 237-238
(2012). Nobody (the dissent included) contends the conditions required
for that doctrine’s application exist here.
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would say “she wrote manuscript” or “he sent job applica-
tion.” See The Chicago Manual of Style §5.7, p. 227 (17th
ed. 2017); see also R. Huddleston & G. Pullum, The Cam-
bridge Grammar of the English Language § 3.1, p. 334 (2002).
By contrast, noncountable nouns—including abstractions
like “cowardice” or “fun”—*“almost never take indefinite arti-
cles.” The Chicago Manual of Style §5.7, at 227; see also
Huddleston, supra, §3.1, at 334. After all, few would speak
of “a cowardice” or “three funs.”

These customs matter because the key term before us (no-
tice) can refer to either a countable object (“a notice,” “three
notices”) or a noncountable abstraction (“sufficient notice,”
“proper notice”). Congress’s decision to use the indefinite
article “a” thus supplies some evidence that it used the term
in the first of these senses—as a discrete, countable thing.
All of which suggests that the government must issue a sin-
gle statutorily compliant document to trigger the stop-time
rule. If ITRIRA had meant to endow the government with
the flexibility it supposes, we would have expected the law
to use “notice” in its noncountable sense. A statute like that
would have said the stop-time rule applies after the govern-
ment provides “notice” (or perhaps “sufficient notice”) of
the mandated information—indicating an indifference about
whether notice should come all at once or by installment.

Of course this is just a clue. Sometimes Congress’s stat-
utes stray a good way from ordinary English. Sometimes,
too, Congress chooses to endow seemingly familiar words
with specialized definitions. But until and unless someone
points to evidence suggesting otherwise, affected individuals
and courts alike are entitled to assume statutory terms bear
their ordinary meaning. And when it comes to discerning
the ordinary meaning of words, there are perhaps few better
places to start than the rules governing their usage.

Nor is this the only contextual clue before us. A notice
to appear serves as the basis for commencing a grave legal
proceeding. As the government has acknowledged, it is
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“like an indictment in a criminal case [or] a complaint in a
civil case.” Tr. of Oral Arg. in Pereira v. Sessions, O. T.
2017, No. 17-459, p. 39. The rules Congress has adopted to
describe those other case-initiating pleadings often use the
indefinite article to refer to a single document—an indict-
ment, an information, or a civil complaint. See, e.g., Fed.
Rules Crim. Proc. 7(a), (¢)(1), (e); Fed. Rule Civ. Proc. 3. In
each case, the aim is to supply an affected party with a single
document highlighting certain salient features of the pro-
ceedings against him. No one contends those documents
may be shattered into bits, so that the government might,
for example, charge a defendant in “an indictment” issued
piece by piece over months or years. And it is unclear why
we should suppose Congress meant for this case-initiating
document to be different.

The government resists this conclusion by invoking the
Dictionary Act. When reading the U. S. Code, that Act tells
us to assume “words importing the singular include and
apply to several persons, parties, or things,” unless statutory
context indicates otherwise. 1 U.S.C. §1. But this in-
struction has no application here. The Dictionary Act does
not transform every use of the singular “a” into the plural
“several.” Instead, it tells us only that a statute using the
singular “a” can apply to multiple persons, parties, or things.
So the Act allows the government to send multiple notices
to appear to multiple people, but it does not mean a notice
to appear can consist of multiple documents.

2The question is not, as the dissent seems to think, whether certain
other charging documents do or do not require “calendaring” information.
Post, at 182. Instead, our point is that each case-initiating document must
contain the catalogue of information Congress has said the defendant or
respondent is entitled to receive in that document—and no one thinks this
information may be provided by installment. Nor does anyone dispute
that Congress has said this case-initiating document must include (among
other things) “[t]he time and place at which the proceedings will be held.”
8 U. S. C. §1229(a)(1)(G)().
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Think of the problem this way: Suppose a statute made it
a crime to vandalize “a” bank. Under the Dictionary Act,
someone who vandalizes five banks could not avoid prosecu-
tion on the ground that he vandalized more than one. Now
take a hypothetical closer to this case—a person who vandal-
izes some constituent part of a not-yet-completed bank (say,
a stack of blocks on a construction site). Did he vandalize
“a” bank? Answering that question depends on whether
Congress defined “bank” to include its constituent parts, not
on what the Dictionary Act says about the word “a.”

B

To the extent any doubt remains about the meaning of the
two specific statutes before us, we believe a wider look at
IIRIRA’s statutory structure and history enough to re-
solve it.

Take 8 U.S.C. §1229(e)(1). That nearby provision sets
forth special rules the government must follow when it
seizes an alien at a sensitive location like a domestic violence
shelter. In circumstances like these, Congress has in-
structed, “the Notice to Appear shall include a statement
that” the government has complied with certain special re-
quirements. Ibid. (emphasis added). Here again we en-
counter an article coupled with a singular noun (“the No-
tice”), a combination that once more seems to suggest a
discrete document. Nor would the rest of §1229(e)(1)’s
terms make much sense on the government’s account. If a
notice to appear were a collection of information rather than
a single written instrument, Congress would have had no
need to insist on “includ[ing]” a particular statement in “the
Notice to Appear.” Ibid. More simply, it could have re-
quired the government to provide the information, full stop.

Once more, too, the government’s response is less than sat-
isfying. It suggests that the “Notice to Appear” discussed
in §1229(e)(1) isn’t the same “notice to appear” described in
§1229(a)(1). No, the government says, by using capital let-
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ters in §1229(e)(1) Congress sought to prescribe only what
must be included in a Department of Homeland Security
form entitled “Notice to Appear.” But that much is hard
to see. Section 1229(e)(1)’s discussion about what must be
included in a notice to appear resides just a couple doors
down from the provisions at issue before us, and it seems
pretty clearly to modify those provisions in certain special
circumstances. Meanwhile, the Department of Homeland
Security form exists only by regulation and the department
can change that regulation any time. Maybe, too, there is
another explanation for the capital letters. Maybe they sim-
ply reflect how clear it was by the time Congress added
§1229(e)(1) in 2006—a decade after IIRIRA’s adoption—that
a notice to appear is a specific document in which the govern-
ment can (and must) “include” the required certification.?
Next comes § 1229a(b)(7). It states that an alien who fails
to appear for his removal proceedings is typically ineligible
for relief if, “at the time of the notice described in paragraph
(1) or (2) of section 1229(a),” the government supplies oral as
well as written notice of the time and place of the removal
proceedings and the consequences of failing to appear.
§1229a(b)(7). Again, the law seems to speak of the charging
document as a discrete thing, using a definite article with a
singular noun (“the notice”). And by speaking of “the no-
tice” being served at a particular “time” the statute seems
to equate service with a discrete moment, not an ongoing
endeavor. To be sure, one could reply (as the government
and dissent do) that “the time of the notice” refers to the

3Even the dissent declines to endorse the government’s interpretation
of §1229(e)(1). Instead, it merely repeats the anodyne point that singular
articles are sometimes used “with a thing delivered in constituent install-
ments.” Post, at 185. But that observation cuts little ice in this context
for reasons we’ve already explored in Part II-A, supra. The dissent also
fails to explain why Congress would have gone to the trouble of insisting
in §1229(e)(1) that “the Notice to Appear” contain additional information if
it really meant only to require the government to provide that information
whenever and however it pleases.
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moment when the final installment arrives. See post, at
184-185. But if that’s what Congress meant, this was surely
an awkward way of saying so.

Section 1229(a)(2) adds to the government’s growing list
of problems. That provision applies when officials wish to
change the alien’s hearing date. It requires the government
to serve “a written notice” specifying “the new time or place
of the proceedings” and the “consequences . .. of failing . .. to
attend such proceedings.” §1229(a)(2)(A) (emphasis added).
The government does not argue this statute contemplates
multiple documents. And if that’s the case—if §1229(a)(2)
anticipates a single document—it’s not exactly obvious
why the phrase “a notice to appear” found next door in
§1229(a)(1) should operate differently.*

Finally, there is the statute’s history and the government’s
initial response to it. Before IIRIRA, the government
began removal proceedings by issuing an “order to show
cause”—the predecessor of today’s “notice to appear.” Back
then, the law expressly authorized the government to specify
the place and time for an alien’s hearing “in the order to
show cause or otherwise.” §1252b(a)(2)(A) (1994 ed.) (em-
phasis added). ITRIRA changed all that. It changed the
name of the charging document—and it changed the rules
governing the document’s contents. Now time and place in-
formation must be included in a notice to appear, not “or
otherwise.” Nor was the alteration an insensible one. Re-
call that IIRIRA also created the stop-time rule and pegged
it to the service of a notice to appear. A rational Congress

4The dissent seeks to raise the cudgel on the government’s behalf, ar-
guing that § 1229(a)(2) does permit multiple documents. Post, at 185-186.
But on the dissent’s reading, the statute would authorize the government
to (1) hand an alien one document with a new time for his hearing, (2)
follow up at its leisure with a second document containing the new hearing
date, and (3) add a third document later still explaining the consequences
of failing to appear. To state the theory may be enough to explain why
the government declines to press it.
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easily could have thought that measuring an alien’s period of
residence against the service date of a discrete document was
preferable to trying to measure it against a constellation of
moving pieces.

Notably, too, the year after Congress adopted IIRIRA the
government proposed a rule to create “the Notice to Appear,
Form I1-862, replacing the Order to Show Cause, Form I-
221.” See 62 Fed. Reg. 449 (1997). In the preamble to
its proposed rule, the government expressly acknowledged
that “the language of the amended Act indicat[es] that the
time and place of the hearing must be on the Notice to
Appear.” Ibid. (emphasis added). We don’t mention this,
as the dissent supposes, in support of some argument that
“post-enactment regulatory history” should overcome “the
otherwise-best interpretation of the statute.” Post, at 187.
Rather, we mention it only to observe that even the party
now urging otherwise once read the statute just as we do.
To the extent that dissent accuses us of being “literalists,”
it seems the literalists once infiltrated the Executive Branch
too. Post, at 181.°

Perhaps, though, what’s really going on here has nothing
to do with labels like that. Perhaps there’s a simpler expla-
nation. Perhaps when Congress adopted IIRIRA everyone
understood that it required a single fully compliant document
to trigger the stop-time rule. Perhaps the government has
resisted the law’s demands only because they leave its offi-
cials with less flexibility than they once had. Regardless,
when interpreting this or any statute, we do not aim for
“literal” interpretations, but neither do we seek to indulge
efforts to endow the Executive Branch with maximum bu-
reaucratic flexibility. We simply seek the law’s ordinary

5Tt makes no difference either that the Executive Branch tempered its
candor by promising later in its proposed rule to provide a single notice
only “where practicable.” Post, at 187. That the government let slip (at
least once) that it understood the plain import of IIRIRA’s revisions re-
mains telling.
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meaning. Today, a long parade of textual and contextual
clues persuade us of this statute’s ordinary meaning. If, in
the process of discerning that meaning, we happen to consult
grammar and dictionary definitions—along with statutory
structure and history—we do so because the rules that gov-
ern language often inform how ordinary people understand
the rules that govern them.

III

Ultimately, the government is forced to abandon any pre-
tense of interpreting the statute’s terms and retreat to policy
arguments and pleas for deference. The government admits
that producing compliant notices has proved taxing over
time. It may not know the availability of hearing officers’
schedules at the time it would prefer to initiate proceedings
against aliens. Nor, the government contends, does it make
sense to include time and place information in a notice to
appear when the statute allows it to amend the time and
place by serving a supplemental notice. Beyond all that, the
government stresses, its own (current) regulations authorize
its practice. The dissent expands on all these points at
length. Post, at 187-192. But as this Court has long made
plain, pleas of administrative inconvenience and self-serving
regulations never “justify departing from the statute’s clear
text.” Pereira, 585 U. S., at 217.

Besides, even viewed in isolation the government’s policy
arguments are hardly unassailable. If the government finds
filling out forms a chore, it has good company. The world is
awash in forms, and rarely do agencies afford individuals the
same latitude in completing them that the government seeks
for itself today. Take this example: Asylum applicants must
use a 12-page form and comply with 14 single-spaced pages
of instructions. Failure to do so properly risks having an
application returned, losing any chance of relief, or even
criminal penalties. DHS, I-589, Application for Asylum and
for Withholding of Removal: Instructions, pp. 5, 14; DHS, I-
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589 Form. Nor is it obvious the government faces an insur-
mountable chore here. As we have seen, once the govern-
ment serves a compliant notice to appear, IIRIRA permits
it to send a supplemental notice amending the time and place
of an alien’s hearing if logistics require a change. See 8
U. S. C. §1229(a)(2).

To be sure, the government seeks to leverage this statu-
tory feature to its further advantage. Because it may issue
a supplemental notice changing the time and place of the
alien’s hearing, the government reasons, requiring an initial
and fully compliant notice serves no meaningful purpose.
But that much does not follow. True, the government can
change the time and place if it must. As written, though,
the statute allows the government to invoke the stop-time
rule only if it furnishes the alien with a single compliant
document explaining what it intends to do and when. We
are no more entitled to denigrate this modest statutory
promise as some empty formality than we might dismiss as
pointless the rules and statutes governing the contents of
civil complaints or criminal indictments.

Just consider the alternative. On the government’s ac-
count, it would be free to send a person who is not from this
country—someone who may be unfamiliar with English and
the habits of American bureaucracies—a series of letters.
These might trail in over the course of weeks, months, maybe
years, each containing a new morsel of vital information.
All of which the individual alien would have to save and com-
pile in order to prepare for a removal hearing. And as soon
as the last letter arrives, the alien’s ability to accrue time
toward the residency requirement would be suspended in-
definitely. Nor is this a wild hypothetical. At oral argu-
ment the government contended “[t]here’s nothing that tex-
tually limits us” from proceeding in just this fashion. Tr. of
Oral Arg. 47.

The dissent’s policy arguments stretch even further than
the government’s. It suggests that the best way to help
aliens is to rule against the alien before us. Post, at 175-
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176, 187-192. Unsurprisingly, however, neither Mr. Niz-
Chavez nor any of the immigration policy advocates who
have filed amicus briefs in this Court share that assessment.
And how does the dissent arrive at its judgment anyway?
It speculates the government might respond to our decision
by disadvantaging aliens in one of two ways. First, it might
ambush aliens with last-minute notices. See post, at 190.
Alternatively, it might issue compliant notices that trigger
the stop-time rule as early as possible, only to amend the
time-and-place information shortly before the hearing date.
Ibid. But the dissent’s preferred construction does nothing
to foreclose either of these possibilities. And even the dis-
sent seems to think another outcome is more likely yet: It
says the government may continue serving notices without
time and place information in the first instance, only to trig-
ger the stop-time rule later by providing fully compliant
notices with time and place information once a hearing date
is available. Post, at 189. Nor does the dissent question
that this result would help—and certainly not hurt—most
aliens.

In the end, though, all this speculation is beside the point.
The dissent tries to predict how the government will react
to a ruling that requires it to follow the law and then pro-
ceeds to assess the resulting “costs” and “benefits.” Post, at
188, 191-192. But that kind of raw consequentialist calcula-
tion plays no role in our decision. Instead, when it comes
to the policy arguments championed by the parties and the
dissent alike, our points are simple: As usual, there are (at
least) two sides to the policy questions before us; a rational
Congress could reach the policy judgment the statutory text
suggests it did; and no amount of policy-talk can overcome a
plain statutory command. Our only job today is to give the
law’s terms their ordinary meaning and, in that small way,
ensure the federal government does not exceed its statutory
license. Interpreting the phrase “a notice to appear” to re-
quire a single notice—rather than 2 or 20 documents—does
just that.
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* * *

At one level, today’s dispute may seem semantic, focused
on a single word, a small one at that. But words are how
the law constrains power. In this case, the law’s terms en-
sure that, when the federal government seeks a procedural
advantage against an individual, it will at least supply him
with a single and reasonably comprehensive statement of the
nature of the proceedings against him. If men must turn
square corners when they deal with the government, it can-
not be too much to expect the government to turn square
corners when it deals with them.

The judgment of the Court of Appeals for the Sixth Cir-
cuit is

Reversed.

JUSTICE KAVANAUGH, with whom THE CHIEF JUSTICE
and JUSTICE ALITO join, dissenting.

Agusto Niz-Chavez is a native and citizen of Guatemala.
In 2005, Niz-Chavez unlawfully entered the United States
through the southern border and eventually settled in De-
troit. In 2013, the Government initiated removal proceed-
ings against Niz-Chavez. After the removal hearings, an
Immigration Judge ordered Niz-Chavez to either voluntarily
depart from the United States within 30 days or else be re-
moved to Guatemala.

The Court today casts aside the Immigration Judge’s order
and allows Niz-Chavez to go back to immigration court to
seek cancellation of removal. Why? The Court says that
Niz-Chavez did not receive proper notice of his removal pro-
ceedings because he received notice in two documents rather
than one. The Court so holds even though Niz-Chavez (i)
received all the statutorily required information about his
removal proceedings, including the time and place of the re-
moval hearing; (ii) was not prejudiced in any way by receiv-
ing notice in two documents rather than one; and (iii) in fact
appeared with counsel at his scheduled removal hearing.
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The Court’s decision contravenes Congress’s detailed re-
quirements for a noncitizen to obtain cancellation of removal.
When the Government seeks to remove a noncitizen such as
Niz-Chavez who is unlawfully in the country, it begins the
process by sending the noncitizen a notice to appear for
removal proceedings. 8 U.S.C. §1229(a)(1). In the sub-
sequent removal proceedings before an immigration judge,
the noncitizen may contest the grounds for removal and
may also ask the immigration judge to grant various forms
of relief, including discretionary cancellation of removal.
§§1229b(a), (b)(1).

A noncitizen’s eligibility for cancellation of removal de-
pends in part on when the noncitizen received notice of the
removal proceeding. To be eligible, a noncitizen who is a
nonpermanent resident must have been continuously present
in the United States for at least 10 years. §1229b(b)(1)(A).
The 10-year clock stops, however, when the noncitizen is
served “a notice to appear” for the removal proceeding.
§1229b(d)(1).

Because service of a notice to appear stops the 10-year
clock and may make the noncitizen ineligible for cancellation
of removal, noncitizens who want to apply for cancellation of
removal (and courts) must know what constitutes a notice
to appear. Federal immigration law answers that question.
The relevant statute defines a notice to appear as “written
notice,” which must be served in person or by mail and which
provides certain required information, such as the alleged
grounds for removal and the time and place of the removal
hearing. §1229(a)(1); see Pereira v. Sessions, 585 U. S.
198, 213-214 (2018) (§1229(a)(1) provides the definition of a
notice to appear for purposes of the 10-year clock).

In this case, the United States commenced removal pro-
ceedings against Niz-Chavez in 2013—eight years after he
entered the United States. The Government served two
documents on Niz-Chavez. In March 2013, Niz-Chavez re-
ceived the first document, which notified him that he was
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being charged as removable because he was unlawfully in
the country. It explained that he would have to appear for
a removal hearing at the immigration court in Detroit at
a time to be set in the future. Two months later, he re-
ceived the second document, which notified him that the re-
moval hearing would occur at the immigration court in De-
troit on June 25, 2013, at 830 a.m. The two documents
together included all the statutorily required information.
See §1229(a)(1). Niz-Chavez appeared with counsel at the
scheduled hearing on June 25, 2013.

At the hearing, Niz-Chavez conceded that he was remov-
able because he was unlawfully in the country. Moreover,
Niz-Chavez did not request cancellation of removal or sug-
gest that he was eligible for cancellation of removal, presum-
ably because he received the notice to appear long before he
had accrued 10 years of continuous presence in the United
States. After further hearings, an Immigration Judge
found Niz-Chavez removable as charged and ordered Niz-
Chavez to either voluntarily depart from the United States
within 30 days or else be removed to Guatemala.

Niz-Chavez now argues that he in fact should be eli-
gible for cancellation of removal. He emphasizes that the
continuous-presence clock stops upon service of “a notice to
appear.” §1229b(d)(1). That language, according to Niz-
Chavez, means that, to stop the 10-year clock, the Govern-
ment must provide all the required information in one docu-
ment, rather than two. The Government responds that the
statute includes no such requirement and that the Govern-
ment may serve a notice to appear in two documents, with
the time and place of the hearing coming in the second docu-
ment and the 10-year clock stopping then.

The Court today agrees with Niz-Chavez that, in order to
stop the 10-year clock, the Government must provide written
notice in one document, not two. I find the Court’s conclu-
sion rather perplexing as a matter of statutory interpreta-
tion and common sense. I therefore respectfully dissent.
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I
A

This is not the Court’s first case involving a notice to ap-
pear for removal proceedings. In Pereira v. Sessions, the
Court held that a notice that does not provide the time and
place of the hearing does not stop the 10-year continuous-
presence clock. 585 U.S. 198, 202 (2018). Before Pereira,
the Government (in some Circuits) could send two docu-
ments as it did in this case and stop the clock when it served
the first, incomplete document. See id., at 207-209, and
n. 4. In the wake of Pereira, however, service of the first
document no longer stops the clock. The clock does not stop
until the Government also provides the time and place of
the hearing.

In Pereira, the Court did not address the distinct question
whether the Government may serve a notice to appear in
two documents instead of one, with the time and place of the
hearing coming in the second document and the clock then
stopping upon service of the second document. We must de-
cide that question here.

After Pereira, why would the Government still provide
notice in two documents instead of one comprehensive docu-
ment? Simple. When the Government wants to inform the
noncitizen that it is initiating removal proceedings, the Gov-
ernment may not yet know exactly when the hearing will
occur. So the Government sometimes will first inform the
noncitizen of the charges, and only later provide the exact
time and place of the hearing.

After Pereira, the Government gains no advantage by
providing notice in two documents, because the 10-year
continuous-presence clock does not stop until the noncitizen
has also been served the statutorily required time and place
information. See id., at 202. If anyone gains an advantage
from two-document notice after Pereira, it is noncitizens.
They can learn of the removal proceedings and begin prepar-



176 NIZ-CHAVEZ v. GARLAND

KAVANAUGH, J., dissenting

ing a defense even before they receive notice of the time and
place of the hearing. So receiving notice in two documents
can benefit noncitizens.

Even though receiving notice in two documents would ben-
efit noncitizens as a group by giving them more time to
prepare for hearings, Niz-Chavez understandably seeks to
advance his own interests in not having the 10-year clock
stopped in his individual case. Niz-Chavez says that to stop
the 10-year clock, the Government must provide a single doc-
ument with all the statutorily required information, because
the statute requires “a notice to appear.”

B

The Court agrees with Niz-Chavez, resting its conclusion
almost entirely on the word “a” in the statutory phrase “a
notice to appear.” As the Court notes, Congress provided
that the 10-year continuous-presence clock stops when the
noncitizen is served “a notice to appear” for removal pro-
ceedings. 8 U.S. C. §1229b(d)(1).! The Court says that the
article “a” means that the 10-year continuous-presence clock
stops only if the Government serves a single document with
all the required information to initiate the removal proceed-
ings, not two documents with all the required information.
In my respectful view, the Court’s textual interpretation
contains two independent flaws, either of which suffices to
defeat the Court’s conclusion.

First, the Court’s analysis disregards the statutory defini-
tion of a notice to appear.

When a statute defines a term, we ordinarily follow the
statutory definition. Digital Realty Trust, Inc. v. Somers,
583 U. S. 149, 160 (2018); Burgess v. United States, 553 U. S.

1As relevant here, the statute provides: “For purposes of this
section, any period of continuous residence or continuous physical pres-
ence in the United States shall be deemed to end . .. when the alien
is served a notice to appear under section 1229(a) of this title.”
§1229b(d)(1).
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124, 129-130 (2008). Here, the statute defines a notice to
appear in a somewhat oddly worded way. The definition is
located in the statutory provision that specifies how the Gov-
ernment must initiate removal proceedings. That provision
states: “written motice (in this section referred to as a
‘notice to appear’) shall be given in person to the alien
(or, if personal service is not practicable, through service by
mail to the alien or to the alien’s counsel of record, if any)
specifying” 10 categories of information relevant to the re-
moval proceedings. §1229(a)(1) (emphasis added); see also
Pereira, 585 U. S., at 213-214 (§1229(a)(1) provides the defi-
nition of a notice to appear for purposes of the 10-year
clock).?

2Section 1229(a)(1) provides: “In removal proceedings under section
1229a of this title, written notice (in this section referred to as a ‘notice to
appear’) shall be given in person to the alien (or, if personal service is not
practicable, through service by mail to the alien or to the alien’s counsel
of record, if any) specifying the following:

“(A) The nature of the proceedings against the alien.

“(B) The legal authority under which the proceedings are conducted.

“(C) The acts or conduct alleged to be in violation of law.

“(D) The charges against the alien and the statutory provisions alleged
to have been violated.

“(E) The alien may be represented by counsel and the alien will be
provided (i) a period of time to secure counsel under subsection (b)(1) and
(ii) a current list of counsel prepared under subsection (b)(2).

“(F)(i) The requirement that the alien must immediately provide (or
have provided) the Attorney General with a written record of an address
and telephone number (if any) at which the alien may be contacted re-
specting proceedings under section 1229a of this title.

“(ii) The requirement that the alien must provide the Attorney General
immediately with a written record of any change of the alien’s address or
telephone number.

“(iii) The consequences under section 1229a(b)(5) of this title of failure
to provide address and telephone information pursuant to this
subparagraph.

“(G)(i) The time and place at which the proceedings will be held.

“(ii) The consequences under section 1229a(b)(5) of this title of the
failure, except under exceptional circumstances, to appear at such
proceedings.”
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In other words, the statute provides that the 10-year
continuous-presence clock stops upon service of “a notice to
appear,” and then goes on to define a notice to appear as
“written notice.” The statute nowhere says that written no-
tice must be provided in a single document. Rather, the
statute lists three essential requirements for the Govern-
ment to notify a noncitizen of removal proceedings: (i) the
notice must be “written notice”; (ii) it must be “given in per-
son,” if practicable, or else by mail; and (iii) the notice must
include the required information, such as the grounds for re-
moval and the time and place of the hearing. §1229(a)(1).
Nothing more. But the Court today nonetheless imposes a
fourth, atextual single-document requirement for the notice
to stop the 10-year clock.

If Congress actually wanted to require a single document
to stop the 10-year clock, Congress easily could have (and
surely would have) said so. After all, the statute supplies
comprehensive and detailed instructions about how the Gov-
ernment must serve a notice to appear and what information
must be included. But the statute never says that all the
required information must appear in a single document.

Notice delivered in two installments can readily satisfy all
the requirements of a notice to appear. Consider the notice
served on Niz-Chavez in this case. It was written notice.
It was properly served. It contained all the statutorily re-
quired information, including the time and place of the hear-
ing. The statute contemplates nothing more of a notice to
appear.

Instead of applying that clear statutory definition of a no-
tice to appear as written notice, the Court dismisses the
definition’s relevance on a novel basis not raised by Niz-
Chavez, not advanced by any amicus brief, and not adopted
by any lower courts—the placement of a quotation mark.
The Court reasons that the quotation marks in the statutory
definition appear around only the words “notice to appear,”
rather than around “a notice to appear.” On that basis, the
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Court insists that the phrase “written notice” defines only
the three words “notice to appear”—without the “a.” And
substituting “written notice” for “notice to appear” in the
statutory provision addressing the 10-year clock would still
require “a” written notice, which the Court interprets to
mean a single document.

According to the Court, Congress thus imposed a single-
document requirement for stopping the 10-year clock not by
actually saying that a single document is required, but rather
by placing quotation marks around the words a “notice to
appear” rather than “a notice to appear” in the statutory
definition. There is a good reason that Niz-Chavez did not
raise this argument, that no amicus brief advanced this ar-
gument, and that no court has adopted it. The Court’s the-
ory is mistaken and implausible. If Congress wanted to
require a single document in order to stop the 10-year clock,
it is hard to imagine a more obscure way of doing so.
Although “the meaning of a statute will typically heed the
commands of its punctuation,” “a purported plain-meaning
analysis based only on punctuation is necessarily incomplete
and runs the risk of distorting a statute’s true meaning.”
United States Nat. Bank of Ore. v. Independent Ins. Agents
of America, Inc., 508 U. S. 439, 454 (1993). The Court has
declined to rely on “the deployment of quotation marks”
when “all of the other evidence from the statute points the
other way.” Id., at 455.

So it is here. The Court’s quotation-mark theory contra-
venes the statutory text and structure. The text and struc-
ture make clear that the notice that initiates removal pro-
ceedings is the same notice that stops the 10-year clock.
See §§1229(a)(1), 1229b(d)(1). But the Court’s interpreta-
tion treats them as different by imposing different require-
ments for a notice that stops the 10-year clock and for a
notice that initiates removal proceedings. To reiterate, to
initiate removal proceedings, the Government must provide
the noncitizen with “written notice.” The Court does not
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dispute (and cannot dispute) that the Government can initi-
ate removal proceedings by providing written notice in more
than one document, so long as the notice encompasses all
the statutorily required information. Nonetheless, for that
written notice to also stop the 10-year clock, the Court says
that the written notice must be provided in a single docu-
ment rather than two documents because the 10-year clock
provision requires “a notice to appear.” Stated otherwise,
under the Court’s novel theory, the Government may use two
documents to initiate removal proceedings, but the Govern-
ment must use a single document if it also wants to stop the
continuous-presence clock—even though Congress explicitly
linked the notice that stops the clock to the notice that initi-
ates removal proceedings. Put simply, the Court’s argu-
ment based on the placement of a quotation mark contra-
venes the straightforward statutory structure and makes
little sense.

The Court’s novel interpretation also creates another in-
consistency. Section 1229a(b)(5) explains that a noncitizen
who fails to attend a removal hearing may be removed in
absentia if he had previously been provided with “written
notice” under §1229(a)(1). Under the Court’s interpreta-
tion, it is hard to see why such notice would need to be pro-
vided in a single document—there are no dangling uses of
“a” to latch onto in that provision. It makes no sense that
two-document notice could justify removal in absentia but
could not stop the continuous-presence clock.

In sum, the Court’s theory for disregarding the statutory
definition is both novel and unpersuasive. The Court’s
quotation-mark argument fails because it distorts the “stat-
ute’s true meaning.” United States Nat. Bank of Ore., 508
U.S., at 454. When the statutory definition of a notice to
appear as “written notice” is correctly applied, instead of
sidestepped, it readily resolves what should have been a very
simple statutory case.
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Second, even if there were no definition in this statute and
we therefore had to focus solely on the term “a notice to
appear” in isolation, the Court’s interpretation of that phrase
would still fail.

Ordinary meaning and literal meaning are two different
things. And judges interpreting statutes should follow or-
dinary meaning, not literal meaning. See, e. g., McBoyle v.
United States, 283 U. S. 25, 26 (1931) (in ordinary speech,
“vehicle” does not cover an aircraft, even though “etymologi-
cally it is possible to use the word” that way); see also A.
Scalia, A Matter of Interpretation 24 (1997) (a “good textual-
ist is not a literalist”). The Court here, however, relies
heavily on literal meaning: The Court interprets the word
“a” in the phrase “a notice to appear” to literally require the
Government to serve one (and only one) document. In the
Court’s words, “a notice” requires “‘a’ single document con-
taining the required information.” Ante, at 161.

As a matter of ordinary parlance, however, the word “a”
is not a one-size-fits-all word. As relevant here, the word
“a” is sometimes used to modify a single thing that must be
delivered in one package, but it is sometimes used to modify
a single thing that can be delivered in multiple installments,
rather than in one installment. Context is critical to deter-
mine the proper meaning of “a” in a particular phrase. Con-
sider some examples. A car dealership that promises to
ship “a car” to a customer has not fulfilled its obligation if it
sends the customer one car part at a time. By contrast, it
is common to submit “a job application” by sending a resume
first and then references as they are available. When the
final reference arrives, the applicant has submitted “a job
application.” Similarly, an author might submit chapters of
a novel to an editor one at a time, as they are ready. Upon
submission of the final chapter, the author undoubtedly has
submitted “a manuscript.” “A contract” likewise can be “es-
tablished by multiple documents.” Secretary of U. S. Air
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Force v. Commemorative Air Force, 585 F. 3d 895, 901 (CA6
2009). The list goes on.

As those examples demonstrate, and as the Court acknowl-
edges, the article “a” can be perfectly consistent with deliv-
ery in installments. And in this case, the better reading of
the article “a” is that it does not require delivery in only one
installment. A notice to appear for a removal hearing is
more like a job application, a manusecript, and a contract than
it is like a car. A notice to appear conveys information, like
a job application, a manuscript, and a contract. And unlike
a car, a notice to appear is easy for the recipient to assemble
from its constituent installments.

The Court prefers a different analogy. To buttress its in-
terpretation, the Court analogizes the notice to appear to
legal documents that initiate criminal cases, like indictments.
The Court reasons that “an indictment” traditionally pro-
vides all the required information in a single document, so
“a notice to appear” must do so as well. Ante, at 164.

But that analogy is misplaced. An indictment generally
provides charging information. By contrast, a notice to ap-
pear provides charging information and logistical calendar-
ing information that is not always knowable at the time of
charging. As the Court said in Pereira, a notice to appear
is more than just a charging document because it serves “an-
other equally integral function: telling a noncitizen when and
where to appear.” See 585 U.S., at 212, n. 7. In other
words, a notice to appear is akin to a charging document plus
a calendaring document. It is therefore easy to understand
why a notice to appear might require two installments while
an indictment requires only one. The analogy to an in-
dictment actually cuts strongly against the Court’s
interpretation.

In addition, interpreting “a notice to appear” to allow de-
livery in two documents makes much more sense in context
here because it allows the Government to alert the nonciti-
zen of the charges well before a time and place have been
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set for the hearing. That affords the noncitizen more time
to prepare a defense. And a noncitizen suffers no prejudice
from receiving notice in two documents rather than one, as
Niz-Chavez’s case amply demonstrates. In short, a nonciti-
zen gains something and loses nothing meaningful from re-
ceiving all the information in two documents. (The same
cannot be said for receiving a car in two installments, for
example.)

The Court’s interpretation, by contrast, spawns a litany of
absurdities. For example, under the Court’s interpretation,
the 10-year clock does not stop if the noncitizen receives the
two separate documents on the same day but in different
envelopes. But the clock does stop if the noncitizen receives
the two documents in one envelope. What sense does that
make? Moreover, if a noncitizen receives a first document
without a time and place and a second document with only
the time and place, that does not stop the clock under the
Court’s rule. But if a noncitizen receives a first document
with all the information including the time and place and
then a second document with all the information and a new
time and place, that first document does stop the clock under
the Court’s rule. What sense does that make?

Indeed, the Court deems Niz-Chavez to have never re-
ceived proper notice of the hearing even though he received
all the statutorily required information and actually ap-
peared with counsel at the hearing. Again, what sense does
that make?

The Court blames those absurdities on Congress and says
that Congress would have chosen to omit the article “a” if it
wanted to allow two documents. The Court’s apparent the-
ory is that Congress deliberately employed the word “a” to
obliquely impose an additional procedural obligation on the
Government when the Government initiates removal pro-
ceedings against a noncitizen and wants to stop the 10-year
clock. That theory is no more plausible than the Court’s
first theory that Congress used the placement of a quotation
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mark to impose a new procedural obligation. Once again, if
Congress wanted to require the Government to send a notice
to appear in one document rather than two documents in
order to stop the 10-year clock, Congress easily could have
said so, and undoubtedly would have said so. But it did not.
The bottom line is that this new single-document require-
ment comes from this Court, not Congress. The Court’s at-
tempt to deflect blame is unpersuasive.

In sum, the Court’s interpretation of the statutory text is
wrong for two independent reasons, either of which suffices
to defeat the Court’s conclusion. First, the statutory defi-
nition of a notice to appear as “written notice” establishes
that “a notice to appear” can be delivered in two install-
ments. Second, even if there were no statutory definition,
the best reading of “a notice to appear” in this context is
that the notice can be provided in two installments.

C

The Court seeks to support its textual analysis with ad-
ditional arguments based on structure, statutory history,
and post-enactment regulatory history. Those arguments
do not help.

First, start with structure. The Court says that three
other statutory provisions—§§1229(e)(1), 1229a(b)(7), and
1229(a)(2)—imply that a notice to appear is a single docu-
ment. Ante, at 165-168. But none of the three provisions
actually requires the Government to serve a notice to ap-
pear in a single document. Moreover, the language in all
three provisions is consistent with a two-document notice
to appear.

The first provision, §1229(e)(1), addresses the Govern-
ment’s notice obligations when it seizes a noncitizen at a do-
mestic violence shelter or other location as a precursor to
removal proceedings. In those cases, §1229(e)(1) says that
“the Notice to Appear shall include” a statement that the
Government has complied with certain protections for non-
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citizens. The Court says that the phrase “the Notice” im-
plies a single document because it pairs an article with
a singular noun. Amnte, at 166-167. But the reference in
§1229(e)(1) to “the Notice to Appear” does not require or
even contemplate a single document. Like the article “a,”
the article “the” can be used with a thing delivered in con-
stituent installments—consider “the job application,” “the
manuscript,” or “the contract.” Section 1229(e)(1) simply
requires the Government to include the necessary statement
of compliance in one of the documents constituting the notice
to appear.

The second provision, §1229a(b)(7), concerns noncitizens
who fail to appear at removal proceedings and are ordered
removed in absentia. Section 1229a(b)(7) says that a noncit-
izen in that situation is ineligible for certain kinds of relief
from removal for 10 years if the noncitizen was provided oral
notice “at the time of” the written notice to appear.
§1229a(b)(7). The Court argues that the provision’s refer-
ence to “the time of” the written notice implies that the
written notice is necessarily delivered at one particular mo-
ment, and therefore in one single document. Ante, at 166
168. On the contrary, the reference in § 1229a(b)(7) to “the
time of” the written notice is entirely consistent with two-
document notice. Notice qualifies as “a notice to appear”
only when it includes the time and place of the removal hear-
ing. Pereira, 585 U. S., at 202, 208-209. So when the Gov-
ernment uses two documents to serve a notice to appear,
“the time of ” the written notice is the time when the nonciti-
zen is served the second installment that provides the time
and place of the hearing.

The third provision, §1229(a)(2), supplies a procedure for
changing the time or place of a removal hearing. It requires
the Government to give a noncitizen “a written notice” of
the new time and place. The Court concludes that the refer-
ence to “a written notice” requires a single document, and
so “a notice to appear” must as well. Ante, at 167. As a
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practical matter, the Government may need only one docu-
ment to change the time or place of the hearing. But the
word “a” in the phrase “a written notice” does not require
the Government to use a single document, just as the word
“a” in the phrase “a notice to appear” does not. Section
1229(a)(2), like the other two provisions, is entirely consist-
ent with the Government’s reading of the statute.

Second, the Court also invokes statutory history to sup-
port its interpretation. But the statutory history does not
advance the Court’s argument. Before 1996, the immigra-
tion statute required the Government to serve an “order
to show cause” rather than a notice to appear. 8 U.S.C.
§1252b(a)(1) (1994 ed.). Back then, the statute allowed the
Government to notify a noncitizen of the time and place of
the removal hearing either “in the order to show cause or
otherwise.” §1252b(a)(2)(A) (1994 ed.). The pre-1996 stat-
ute similarly defined an order to show cause as “written
notice”—a broad term that does not require one document.
§1252b(a)(1) (1994 ed.). In 1996, Congress made some sig-
nificant changes. Congress replaced suspension of deporta-
tion with cancellation of removal. Illegal Immigration Re-
form and Immigrant Responsibility Act, §§304(a), 308(b)(7),
110 Stat. 3009-587, 3009-615 (codified at 8 U. S. C. §1229b).
Congress extended the continuous-presence requirement
to 10 years for nonpermanent residents. 110 Stat. 3009-
594 (codified at §1229b(b)(1)(A)). Congress also changed
the order to show cause to a notice to appear, and required
the Government to provide the time and place information
in that notice to appear. 110 Stat. 3009-588 (codified at
§1229(a)(1)(G)(i)). And Congress also provided for the first
time that service of the notice to appear would stop the
continuous-presence clock. 110 Stat. 3009-595 (codified at
§1229b(d)(1)).

But amid all those changes, Congress never required that
a notice to appear include all the required information in a
single document. The Court nonetheless speculates that a
“rational Congress easily could have thought” it sensible to



Cite as: 593 U. S. 155 (2021) 187

KAVANAUGH, J., dissenting

peg the end of the continuous-presence clock to a single docu-
ment. Ante, at 167-168. Maybe so. But a rational Con-
gress also could have declined to impose a single-document
requirement. What matters is that the actual Congress de-
clined to impose a single-document requirement in 1996, just
as it had declined to do before 1996.

Third, the Court turns to post-enactment regulatory his-
tory. According to the Court, language in the preamble to
a 1997 notice of proposed rulemaking issued jointly by the
Immigration and Naturalization Service and the Executive
Office for Immigration Review suggests that those agencies
once believed that a single document was required. Amnte,
at 168; see 62 Fed. Reg. 449. Even assuming that this exec-
utive agency interpretation (found in a preamble to a notice
of proposed rulemaking) could alter the otherwise-best in-
terpretation of the statute, the proposed rule that follows
the preamble undercuts the Court’s characterization of the
agencies’ 1997 position. The 1997 proposed rule stated that
the Government would include the time and place of the re-
moval hearing in the initial charging document “where prac-
ticable.” Id., at 457 (emphasis added). And the proposed
rule gave alternative instructions for when time and place
information “is not contained” in the initial document. Ibid.
That formulation does not reflect a single-document inter-
pretation of the statute. So post-enactment regulatory his-
tory does not help the Court any more than statutory his-
tory; indeed, the post-enactment regulatory history appears
in significant tension with the Court’s reading.

In the end, the Court’s arguments based on structure
and history all fail to answer a very simple question: If Con-
gress wanted all the information to be included in one docu-
ment in order to stop the 10-year clock, why did Congress
not say that all the information must be included in one
document?

IT

The Court concludes its opinion by suggesting that its de-
cision will rein in the Federal Government and produce pol-
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icy benefits for noncitizens. But the Court’s decision will
not meaningfully benefit noncitizens going forward, and it
will ultimately benefit few if any noncitizens who have al-
ready been notified of their removal proceedings. Mean-
while, the Court’s decision will impose significant costs on
the immigration system, which of course means more backlog
for other moncitizens involved in other immigration cases.

To be clear, demonstrating that the Court is wrong to
predict policy benefits from its decision is not ignoring a
“statutory command” in favor of policy views. Ante, at
171. Rather, the point here is that the Court’s opinion
both errs as a matter of statutory interpretation and will
not meaningfully help noncitizens, contrary to the Court’s
prediction.

Start with the supposed policy benefit that the Court iden-
tifies: The Court suggests that its decision will help nonciti-
zens by stopping the Government from sending numerous
documents (more than two) to noncitizens over a period of
months or even years, perhaps in an effort to confuse them.
But the Court does not point to any examples of the Govern-
ment actually serving a notice to appear in more than
two documents, or over a period of years. After all, why
would the Government do so, absent a need to reschedule a
hearing? It would make no sense. Under the statute as
interpreted in Pereira, the Government cannot stop the
continuous-presence clock until it provides the time and
place of the removal hearing. And the immigration court
cannot commence the removal hearing until the Government
does so. So wasting years and sending multiple documents
to serve a notice to appear would only work to the Govern-
ment’s disadvantage because it would delay the hearing.
The supposed “benefit” of the Court’s decision, then, is sim-
ply to prevent the Government from doing something that it
has no incentive to do in the first place. The Court’s opinion
cures a problem of its own imagination.
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In fact, the Court’s decision will not alter the delivery of
notice in any meaningful way. Going forward, when the
Government wants to initiate the process of removing a non-
citizen before it knows with certainty the time and place of
the noncitizen’s initial removal hearing, the Government can
comply with today’s decision in one of three ways. None of
the three alternatives provides meaningful benefits for non-
citizens as compared to the Government’s current practice of
sometimes using two documents, and two of the options are
worse for noncitizens.

The first way that the Government can comply with to-
day’s decision is simply to do what it did in Niz-Chavez’s
case, with one minor change. The Government can still
send an initial document that informs the noncitizen of all
relevant information except the time and place of the hear-
ing, and then a second document that supplies the time and
place of the hearing. All that the Government needs to do
to comply with today’s decision and still stop the 10-year
clock is to repeat all the information from the first document
in the second document, or alternatively to provide a copy
of the first document when it serves the second. Delivered
together, the two attachments will form a single, complete
notice to appear even under the Court’s strained interpreta-
tion, and therefore will stop the 10-year clock. (Counsel for
Niz-Chavez forthrightly conceded all of this at oral argu-
ment. Tr. of Oral Arg. 24.) The Court insists that this
change in practice will still help noncitizens, but it fails to
explain how. The first document sent to Niz-Chavez in this
case informed him that he was required to carry the docu-
ment with him at all times. Especially in light of that
obligation, it is hard to see any meaningful benefit in the
Government’s resending the same initial document to a non-
citizen once the hearing has been scheduled.

But even if that first possible method of complying with
today’s decision would benefit noncitizens in some minimal
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way, it is not clear that the Government will actually choose
that option. Instead, the Government can comply with to-
day’s decision in other ways that will leave noncitizens worse
off. As a second option, for example, the Government
may stop sending the first document at all and just wait until
it can provide all the information in one comprehensive
document—necessarily closer to the date of the hearing.
That would indisputably comply with today’s decision but
would disadvantage noncitizens by affording them less time
to prepare for removal hearings.

The third possible option is no better for noncitizens.
When the Government is ready to initiate removal proceed-
ings but does not know the time and place of a hearing, it
could comply with the Court’s decision by sending a docu-
ment with a placeholder time and place of the hearing and
then later serve a second document with the actual time and
place of the hearing. As counsel for Niz-Chavez conceded
at oral argument, doing so would comply with the statute
and allow the Government to stop the continuous-presence
clock upon service of the initial document rather than the
second document. Id., at 15. That option would give non-
citizens less time to accrue continuous presence than when
the Government includes the time and place only in the
second document. Moreover, that approach—sending the
noncitizen two different times or places—is a recipe for
confusion.

In short, the Court’s conclusion today will not necessarily
help noncitizens or constrain the Government going
forward.?

3The Court says that the immigration policy advocates who filed amicus
briefs in support of Niz-Chavez disagree with that assessment of the con-
sequences of today’s decision. But those briefs are especially concerned
with the Government stopping the clock with a notice that has a place-
holder date and then sending a later document with the actual date. See,
e. g., Brief for American Immigration Lawyers Association et al. as Amict
Curiae 15-19; Brief for Thirty-Three Former Immigration Judges and
Members of the Board of Immigration Appeals as Amici Curiae 18-23.
Yet as counsel for Niz-Chavez forthrightly conceded at oral argument, the
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But looking backwards, will the Court’s decision at least
supply a benefit to some noncitizens such as Niz-Chavez who
previously received a notice to appear in two documents?
To begin with, any noncitizen who becomes eligible for can-
cellation of removal notwithstanding the noncitizen’s receipt
of all the required information in writing before 10 years
of continuous presence would receive a windfall based on
the thinnest of technicalities. Consider Niz-Chavez himself.
He received all the required information before the 10-year
clock had run, he showed up at the hearing with counsel,
and he suffered zero prejudice from receiving notice in two
documents rather than one.

But in any event, that eligibility windfall is unlikely to
translate to any real-world benefit for many noncitizens in
Niz-Chavez’s position. To be sure, today’s decision means
that some noncitizens in Niz-Chavez’s position will now
become eligible for cancellation of removal. But that does
not mean that those noncitizens will actually receive can-
cellation of removal as a result of today’s decision. Can-
cellation of removal is discretionary. §§1229b(a), (b)(1). In
other words, today’s decision means only that immigration
judges have discretion to grant cancellation of removal for
some noncitizens who received notice in two documents.

And there is another apparent catch. Subject to a few
exceptions not relevant here, the number of noncitizens who
may receive cancellation of removal is capped by statute at
only 4,000 per year. §1229b(e)(1). Those 4,000 spots are
“coveted and scarce”—so scarce, in fact, that in recent years,
“according to the Executive Office for Immigration Review,
3,500 cancellation of removal slots have been filled on the
first day” of the year. Matter of Castillo-Perez, 27 1. & N.
Dec. 664, 669 (Atty. Gen. 2019). “The other 500 slots are set
aside to be granted to detained aliens throughout the year.”
Ibid. Perhaps a small handful of the noncitizens who re-

approach adopted by the Court today will still allow that practice going
forward. See Tr. of Oral Arg. 15.
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ceive an eligibility windfall as a result of today’s decision will
ultimately also receive cancellation of removal. But that is
far from clear.

Meanwhile, the Court’s decision will impose substantial
costs and burdens on the immigration system, as the Govern-
ment has detailed. Tr. of Oral Arg. 52-54. Because today’s
decision means that many more people who have been in
removal proceedings may be eligible for cancellation of re-
moval, presumably many more people will apply. And proc-
essing all of those extra applications for cancellation of re-
moval will impose costs on the immigration system and
create backlogs and delays for other noncitizens trying to get
their day in court. More than 1.2 million cases are currently
inching their way through the immigration courts. Dept. of
Justice, Executive Office for Immigration Review Adjudica-
tion Statistics, Pending Cases, New Cases, and Total Com-
pletions (Jan. 7, 2021). If even a small portion of the non-
citizens with pending removal cases become eligible for
cancellation of removal solely because of today’s decision, and
then apply for cancellation of removal, the immigration
courts will need to expend substantial resources to timely
consider those applications for relief, even though many of
them are likely to be denied.

In sum, the Court’s statutory conclusion in this case will
not necessarily help noncitizens. The Court’s statutory in-
terpretation is not likely to create meaningful benefits for
many noncitizens going forward, and it is not likely to create
benefits for many noncitizens looking backwards. And it
will impose serious administrative burdens on an immigra-
tion system that is already overburdened, thereby harming

other noncitizens.
ES E3 ES3

As a matter of policy, one may reasonably debate the cir-
cumstances under which a noncitizen who is unlawfully in
the country should be removed and should be eligible for
cancellation of removal. But those policy choices are for the
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political branches. Our job is to follow the law passed by
Congress and signed by the President.

The statute here requires the Government to serve the
noncitizen with written notice of the charges and other re-
quired information, including the time and place of the hear-
ing. In this case, Niz-Chavez received written notice of the
charges and all the required information, including the time
and place of his hearing. Niz-Chavez appeared with counsel
at his hearing in Detroit on June 25, 2013. Because he re-
ceived written notice to appear before he had accumulated
10 years of continuous physical presence, he is not eligible
for cancellation of removal. I respectfully dissent.
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During an argument with his wife, petitioner Edward Caniglia placed a
handgun on the dining room table and asked his wife to “shoot [him]
and get it over with.” His wife instead left the home and spent the
night at a hotel. The next morning, she was unable to reach her hus-
band by phone, so she called the police to request a welfare check. The
responding officers accompanied Caniglia’s wife to the home, where they
encountered Caniglia on the porch. The officers called an ambulance
based on the belief that Caniglia posed a risk to himself or others. Ca-
niglia agreed to go to the hospital for a psychiatric evaluation on the
condition that the officers not confiscate his firearms. But once Caniglia
left, the officers located and seized his weapons. Caniglia sued, claim-
ing that the officers had entered his home and seized him and his fire-
arms without a warrant in violation of the Fourth Amendment. The
District Court granted summary judgment to the officers. The First
Circuit affirmed, extrapolating from the Court’s decision in Cady v.
Dombrowski, 413 U. S. 433, a theory that the officers’ removal of Canig-
lia and his firearms from his home was justified by a “community care-
taking exception” to the warrant requirement.

Held: Neither the holding nor logic of Cady justifies such warrantless
searches and seizures in the home. Cady held that a warrantless search
of an impounded vehicle for an unsecured firearm did not violate the
Fourth Amendment. In reaching this conclusion, the Court noted that
the officers who patrol the “public highways” are often called to dis-
charge noncriminal “community caretaking functions,” such as respond-
ing to disabled vehicles or investigating accidents. 413 U. S., at 441.
But searches of vehicles and homes are constitutionally different, as the
Cady opinion repeatedly stressed. Id., at 439, 440-442. The very core
of the Fourth Amendment’s guarantee is the right of a person to retreat
into his or her home and “there be free from unreasonable governmental
intrusion.” Florida v. Jardines, 569 U.S. 1, 6. A recognition of the
existence of “community caretaking” tasks, like rendering aid to motor-
ists in disabled vehicles, is not an open-ended license to perform them
anywhere. Pp. 197-199.

953 F. 3d 112, vacated and remanded.
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THOMAS, J., delivered the opinion for a unanimous Court. ROBERTS,
C. J., filed a concurring opinion, in which BREYER, J., joined, post, p. 199.
AvrTo, J., post, p. 200, and KAVANAUGH, J., post, p. 204, filed concurring
opinions.

Shay Dwvoretzky argued the cause for petitioner. With
him on the briefs were Jonathan L. Marcus, Emily J. Ken-
nedy, Thomas W. Lyons, and Rhiannon S. Huffman.

Marc DeSisto argued the cause for respondents. With
him on the brief were Michael A. DeSisto, Rebecca Tedford
Partington, Kathleen M. Daniels, and Jonathan A. Herstoff.

Morgan L. Ratner argued the cause for the United States
as amicus curiae urging affirmance. With her on the brief
were Acting Solicitor General Prelogar, Acting Assistant
Attorney General McQuaid, Deputy Solicitor General Fei-
gin, and Ross B. Goldman.*

*Briefs of amici curiae urging reversal were filed for the American
Association of Suicidology by Christopher S. Gontarz and Kelly M. Fra-
cassa; for the American Civil Liberties Union et al. by Lisa S. Blatt,
Charles L. McCloud, Clark M. Neily III, Ilya Shapiro, David D. Cole,
Ezekiel Edwards, and Lynette Labinger; for the Constitutional Account-
ability Center by Elizabeth B. Wydra, Brianne J. Gorod, David H. Gans,
and Brian R. Frazelle; for the Firearms Policy Coalition et al. by Joseph
G. S. Greenlee and David B. Kopel; for Gun Owners of America, Inc., et al.
by William J. Olson, Jeremiah L. Morgan, Robert J. Olson, and Herbert
W. Titus; for the Institute for Justice by Joshua Windham and Robert
Frommer; for the National Association of Criminal Defense Lawyers et al.
by Joshua L. Dratel; for The Rutherford Institute by Michael J. Lockerby,
George E. Quillin, and John W. Whitehead; for the Second Amendment
Foundation by Donald E. J. Kilmer, Jr.; and for the Second Amendment
Law Center, Inc., et al. by Stephen P. Halbrook, C. D. Michel, Anna M.
Barvir, and Matthew D. Cubeiro.

Briefs of amici curiae urging affirmance were filed for the State of
Towa et al. by Sean D. Reyes, Attorney General of Utah, Melissa Holyoak,
Solicitor General, Thomas B. Brunker, Deputy Solicitor General, David
Simpson, Assistant Solicitor General, and Jeffrey S. Gray, and by the At-
torneys General for their respective States as follows: Thomas J. Miller
of Towa, Jeff Landry of Louisiana, Keith Ellison of Minnesota, Austin
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JUSTICE THOMAS delivered the opinion of the Court.

Decades ago, this Court held that a warrantless search of
an impounded vehicle for an unsecured firearm did not vio-
late the Fourth Amendment. Cady v. Dombrowski, 413
U.S. 433 (1973). In reaching this conclusion, the Court ob-
served that police officers who patrol the “public highways”
are often called to discharge noncriminal “community care-
taking funections,” such as responding to disabled vehicles or
investigating accidents. Id., at 441. The question today is
whether Cady’s acknowledgment of these “caretaking” du-
ties creates a standalone doctrine that justifies warrantless
searches and seizures in the home. It does not.

I

During an argument with his wife at their Rhode Island
home, Edward Caniglia (petitioner) retrieved a handgun
from the bedroom, put it on the dining room table, and asked
his wife to “shoot [him] now and get it over with.” She de-
clined, and instead left to spend the night at a hotel. The
next morning, when petitioner’s wife discovered that she
could not reach him by telephone, she called the police (re-
spondents) to request a welfare check.

Respondents accompanied petitioner’s wife to the home,
where they encountered petitioner on the porch. Petitioner
spoke with respondents and confirmed his wife’s account of
the argument, but denied that he was suicidal. Respond-
ents, however, thought that petitioner posed a risk to himself
or others. They called an ambulance, and petitioner agreed

Knudsen of Montana, Mike Hunter of Oklahoma, Alan Wilson of South
Carolina, Jason R. Ravnsborg of South Dakota, and Ken Paxton of Texas;
and for the National Association of Counties et al. by John J Korzen and
Lisa Soronen.

Briefs of amici curiae were filed for the Pacific Legal Foundation by
Daniel Woislaw and Steven M. Simpson; and for the Project for Privacy &
Surveillance Accountability et al. by Gene C. Schaerr, Evik S. Jaffe, Han-
nah C. Smith, Kathryn E. Tarbert, Scott D. Goodwin, and Mahesha
P. Subbaraman.
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to go to the hospital for a psychiatric evaluation—but only
after respondents allegedly promised not to confiscate his
firearms. Once the ambulance had taken petitioner away,
however, respondents seized the weapons. Guided by pe-
titioner’s wife—whom they allegedly misinformed about
his wishes—respondents entered the home and took two
handguns.

Petitioner sued, claiming that respondents violated the
Fourth Amendment when they entered his home and seized
him and his firearms without a warrant. The District Court
granted summary judgment to respondents, and the First
Circuit affirmed solely on the ground that the decision to
remove petitioner and his firearms from the premises fell
within a “community caretaking exception” to the warrant
requirement. 953 F. 3d 112, 121-123, 131, and nn. 5, 9 (2020).
Citing this Court’s statement in Cady that police officers
often have noncriminal reasons to interact with motorists on
“public highways,” 413 U. S,, at 441, the First Circuit extrap-
olated a freestanding community-caretaking exception that
applies to both cars and homes. 953 F. 3d, at 124 (“Threats
to individual and community safety are not confined to the
highways”). Accordingly, the First Circuit saw no need to
consider whether anyone had consented to respondents’ ac-
tions; whether these actions were justified by “exigent cir-
cumstances”; or whether any state law permitted this kind
of mental-health intervention. Id., at 122-123. All that
mattered was that respondents’ efforts to protect petitioner
and those around him were “distinct from ‘the normal work
of criminal investigation,”” fell “within the realm of reason,”
and generally tracked what the court viewed to be “sound
police procedure.” Id., at 123-128, 132-133. We granted
certiorari. 592 U. S. 1112 (2020).

II

The Fourth Amendment protects “[t]he right of the people
to be secure in their persons, houses, papers, and effects,
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against unreasonable searches and seizures.” The “‘very
core’” of this guarantee is “‘the right of a man to retreat
into his own home and there be free from unreasonable gov-
ernmental intrusion.”” Florida v. Jardines, 569 U.S. 1, 6
(2013).

To be sure, the Fourth Amendment does not prohibit all
unwelcome intrusions “on private property,” ibid.—only “un-
reasonable” ones. We have thus recognized a few permissi-
ble invasions of the home and its curtilage. Perhaps most
familiar, for example, are searches and seizures pursuant
to a valid warrant. See Collins v. Virginia, 584 U.S.
586, 592-593 (2018). We have also held that law enforce-
ment officers may enter private property without a warrant
when certain exigent circumstances exist, including the need
to “‘render emergency assistance to an injured occupant
or to protect an occupant from imminent injury.’” Ken-
tucky v. King, 563 U. S. 452, 460, 470 (2011); see also Brig-
ham City v. Stuart, 547 U.S. 398, 403-404 (2006) (listing
other examples of exigent circumstances). And, of course,
officers may generally take actions that “‘any private citi-
zen might do’” without fear of liability. FE. g., Jardines, 569
U.S., at 8 (approaching a home and knocking on the front
door).

The First Circuit’s “community caretaking” rule, however,
goes beyond anything this Court has recognized. The deci-
sion below assumed that respondents lacked a warrant or
consent, and it expressly disclaimed the possibility that they
were reacting to a crime. The court also declined to con-
sider whether any recognized exigent circumstances were
present because respondents had forfeited the point. Nor
did it find that respondents’ actions were akin to what a pri-
vate citizen might have had authority to do if petitioner’s
wife had approached a neighbor for assistance instead of
the police.

Neither the holding nor logic of Cady justified that ap-
proach. True, Cady also involved a warrantless search for
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a firearm. But the location of that search was an impounded
vehicle—not a home—* ‘a constitutional difference’” that the
opinion repeatedly stressed. 413 U.S., at 439; see also d.,
at 440-442. In fact, Cady expressly contrasted its treat-
ment of a vehicle already under police control with a search
of a car “parked adjacent to the dwelling place of the owner.”
Id., at 446-448 (citing Coolidge v. New Hampshire, 403 U. S.
443 (1971)).

Cady’s unmistakable distinetion between vehicles and
homes also places into proper context its reference to “com-
munity caretaking.” This quote comes from a portion of the
opinion explaining that the “frequency with which . . . vehi-
cle[s] can become disabled or involved in . . . accident[s] on
public highways” often requires police to perform noncrimi-
nal “community caretaking functions,” such as providing aid
to motorists. 413 U.S,, at 441. But, this recognition that
police officers perform many civic tasks in modern society
was just that—a recognition that these tasks exist, and not
an open-ended license to perform them anywhere.

& & &

What is reasonable for vehicles is different from what is
reasonable for homes. Cady acknowledged as much, and
this Court has repeatedly “declined to expand the scope
of . . . exceptions to the warrant requirement to permit
warrantless entry into the home.” Collins, 584 U. S., at
595. We thus vacate the judgment below and remand for
further proceedings consistent with this opinion.

It is so ordered.

CHIEF JUSTICE ROBERTS, with whom JUSTICE BREYER
joins, concurring.

Fifteen years ago, this Court unanimously recognized that
“[t]he role of a peace officer includes preventing violence and
restoring order, not simply rendering first aid to casualties.”
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Brigham City v. Stuart, 547 U. S. 398, 406 (2006). A war-
rant to enter a home is not required, we explained, when
there is a “need to assist persons who are seriously injured
or threatened with such injury.” Id., at 403; see also Michi-
gan v. Fisher, 558 U. S. 45, 49 (2009) (per curiam) (warrant-
less entry justified where “there was an objectively reason-
able basis for believing that medical assistance was needed,
or persons were in danger” (internal quotation marks omit-
ted)). Nothing in today’s opinion is to the contrary, and I
join it on that basis.

JUSTICE ALITO, concurring.

I join the opinion of the Court but write separately to ex-
plain my understanding of the Court’s holding and to high-
light some important questions that the Court does not
decide.

1. The Court holds—and I entirely agree—that there is
no special Fourth Amendment rule for a broad category of
cases involving “community caretaking.” As I understand
the term, it describes the many police tasks that go beyond
criminal law enforcement. These tasks vary widely, and
there is no clear limit on how far they might extend in the
future. The category potentially includes any non-
law-enforcement work that a community chooses to assign,
and because of the breadth of activities that may be de-
scribed as community caretaking, we should not assume that
the Fourth Amendment’s command of reasonableness applies
in the same way to everything that might be viewed as fall-
ing into this broad category.

The Court’s decision in Cady v. Dombrowski, 413 U. S. 433
(1973), did not recognize any such “freestanding” Fourth
Amendment category. See ante, at 197, 199. The opinion
merely used the phrase “community caretaking” in passing.
413 U. S,, at 441.

2. While there is no overarching “community caretaking”
doctrine, it does not follow that all searches and seizures
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conducted for non-law-enforcement purposes must be ana-
lyzed under precisely the same Fourth Amendment rules de-
veloped in criminal cases. Those rules may or may not be
appropriate for use in various non-criminal-law-enforcement
contexts. We do not decide that issue today.

3. This case falls within one important category of cases
that could be viewed as involving community caretaking:
conducting a search or seizure for the purpose of preventing
a person from committing suicide. Assuming that petitioner
did not voluntarily consent to go with the officers for a psy-
chological assessment,! he was seized and thus subjected to
a serious deprivation of liberty. But was this warrantless
seizure “reasonable”? We have addressed the standards re-
quired by due process for involuntary commitment to a men-
tal treatment facility, see Addington v. Texas, 441 U. S. 418,
427 (1979); see also O’Connor v. Donaldson, 422 U. S. 563,
574-576 (1975); Foucha v. Louisiana, 504 U. S. 71, 75-77, 83
(1992), but we have not addressed Fourth Amendment re-
strictions on seizures like the one that we must assume oc-
curred here, 1. e., a short-term seizure conducted for the pur-
pose of ascertaining whether a person presents an imminent
risk of suicide. Every State has laws allowing emergency
seizures for psychiatric treatment, observation, or stabiliza-
tion, but these laws vary in many respects, including the
categories of persons who may request the emergency ac-
tion, the reasons that can justify the action, the necessity
of a judicial proceeding, and the nature of the proceeding.?
Mentioning these laws only in passing, petitioner asked us to

1The Court of Appeals assumed petitioner’s consent was not voluntary
because the police allegedly promised that they would not seize his
guns if he went for a psychological evaluation. 953 F. 3d 112, 121
(CA1 2020). The Court does not decide whether this assumption was
justified.

2See Brief for Petitioner 38-39, n. 4 (gathering state authorities); L.
Hedman et al., State Laws on Emergency Holds for Mental Health Stabili-
zation, 67 Psychiatric Servs. 579 (2016).
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render a decision that could call features of these laws into
question. The Court appropriately refrains from doing so.

4. This case also implicates another body of law that peti-
tioner glossed over: the so-called “red flag” laws that some
States are now enacting. These laws enable the police to
seize guns pursuant to a court order to prevent their use for
suicide or the infliction of harm on innocent persons. See,
e. g., Cal. Penal Code Ann. §§18125-18148 (West Cum. Supp.
2021); Fla. Stat. §790.401(4) (Cum. Supp. 2021); Mass. Gen.
Laws Ann., ch. 140, §131T (2021). They typically specify
the standard that must be met and the procedures that must
be followed before firearms may be seized. Provisions of
red flag laws may be challenged under the Fourth Amend-
ment, and those cases may come before us. Our decision
today does not address those issues.

5. One additional category of cases should be noted: those
involving warrantless, nonconsensual searches of a home for
the purpose of ascertaining whether a resident is in urgent
need of medical attention and cannot summon help. At oral
argument, THE CHIEF JUSTICE posed a question that high-
lighted this problem. He imagined a situation in which
neighbors of an elderly woman call the police and express
concern because the woman had agreed to come over for din-
ner at 6 p.m., but by 8 p.m., had not appeared or called even
though she was never late for anything. The woman had
not been seen leaving her home, and she was not answering
the phone. Nor could the neighbors reach her relatives by
phone. If the police entered the home without a warrant to
see if she needed help, would that violate the Fourth Amend-
ment? Tr. of Oral Arg. 6-8.

Petitioner’s answer was that it would. Indeed, he argued,
even if 24 hours went by, the police still could not lawfully
enter without a warrant. If the situation remained un-
changed for several days, he suggested, the police might be
able to enter after obtaining “a warrant for a missing per-
son.” Id., at 9.
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THE CHIEF JUSTICE’s question concerns an important
real-world problem. Today, more than ever, many people,
including many elderly persons, live alone.? Many elderly
men and women fall in their homes,* or become incapacitated
for other reasons, and unfortunately, there are many cases
in which such persons cannot call for assistance. In those
cases, the chances for a good recovery may fade with each
passing hour.® So in THE CHIEF JUSTICE’s imaginary case,
if the elderly woman was seriously hurt or sick and the po-
lice heeded petitioner’s suggestion about what the Fourth
Amendment demands, there is a fair chance she would not
be found alive. This imaginary woman may have regarded
her house as her castle, but it is doubtful that she would have
wanted it to be the place where she died alone and in agony.

Our current precedents do not address situations like this.
We have held that the police may enter a home without a
warrant when there are “exigent circumstances.” Payton
v. New York, 445 U. S. 573, 590 (1980). But circumstances
are exigent only when there is not enough time to get a war-
rant, see Missouri v. McNeely, 569 U.S. 141, 149 (2013);
Michigan v. Tyler, 436 U. S. 499, 509 (1978), and warrants
are not typically granted for the purpose of checking on a
person’s medical condition. Perhaps States should institute
procedures for the issuance of such warrants, but in the
meantime, courts may be required to grapple with the basic
Fourth Amendment question of reasonableness.

3Dept. of Commerce, Bureau of Census, The Rise of Living Alone,
Fig. HH-4 (2020), https://www.census.gov/content/dam/Census/library/
visualizations/time-series/demo/families-and-households/hh-4.pdf; Ortiz-
Ospina, The Rise of Living Alone (Dec. 10, 2019), https://ourworldindata.org/
living-alone; Smith, Cities With the Most Adults Living Alone (May 4, 2020),
https://www.self.inc/blog/adults-living-alone.

4See B. Moreland, R. Kakara, & A. Henry, Trends in Nonfatal Falls and
Fall-Related Injuries Among Adults Aged 265 Years—United States,
2012-2018, 69 Morbidity and Mortality Weekly Rep. 875 (2020).

5See, e. ¢., J. Gurley, N. Lum, M. Sande, B. Lo, & M. Katz, Persons Found
in Their Homes Helpless or Dead, 334 New Eng. J. Med. 1710 (1996).
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6. The three categories of cases discussed above are sim-
ply illustrative. Searches and seizures conducted for other
non-law-enforcement purposes may arise and may present
their own Fourth Amendment issues. Today’s decision does
not settle those questions.

* * *

In sum, the Court properly rejects the broad “community
caretaking” theory on which the decision below was based.
The Court’s decision goes no further, and on that under-
standing, I join the opinion in full.

JUSTICE KAVANAUGH, concurring.

I join the Court’s opinion in full. I write separately to
underscore and elaborate on THE CHIEF JUSTICE’s point that
the Court’s decision does not prevent police officers from tak-
ing reasonable steps to assist those who are inside a home
and in need of aid. See ante, at 199-200 (ROBERTS, C. J.,
concurring). For example, as I will explain, police officers
may enter a home without a warrant in circumstances where
they are reasonably trying to prevent a potential suicide or
to help an elderly person who has been out of contact and
may have fallen and suffered a serious injury.

Ratified in 1791 and made applicable to the States in 1868,
the Fourth Amendment protects the “right of the people to
be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures.” As the consti-
tutional text establishes, the “ultimate touchstone of the
Fourth Amendment is reasonableness.” Riley v. Califor-
nia, 573 U. S. 373, 381 (2014) (internal quotation marks omit-
ted). The Court has said that a warrant supported by prob-
able cause is ordinarily required for law enforcement officers
to enter a home. See U.S. Const., Amdt. 4. But drawing
on common-law analogies and a commonsense appraisal of
what is “reasonable,” the Court has recognized various situa-
tions where a warrant is not required. For example, the
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exigent circumstances doctrine allows officers to enter a
home without a warrant in certain situations, including: to
fight a fire and investigate its cause; to prevent the imminent
destruction of evidence; to engage in hot pursuit of a fleeing
felon or prevent a suspect’s escape; to address a threat to the
safety of law enforcement officers or the general public; to
render emergency assistance to an injured occupant; or to
protect an occupant who is threatened with serious injury.
See Mitchell v. Wisconsin, 588 U. S. 840, 847-848 (2019) (plu-
rality opinion); City and County of San Francisco v. Shee-
han, 575 U. S. 600, 612 (2015); Kentucky v. King, 563 U. S.
452, 460, 462 (2011); Michigan v. Fisher, 558 U.S. 45, 47
(2009) (per curiam); Brigham City v. Stuart, 547 U. S. 398,
403 (2006); Minnesota v. Olson, 495 U.S. 91, 100 (1990);
Michigan v. Clifford, 464 U. S. 287, 293, and n. 4 (1984) (plu-
rality opinion); Mincey v. Arizona, 437 U.S. 385, 392-394
(1978); Michigan v. Tyler, 436 U.S. 499, 509-510 (1978);
United States v. Santana, 427 U. S. 38, 42-43 (1976); Warden,
Md. Penitentiary v. Hayden, 387 U. S. 294, 298-299 (1967); Ker
v. California, 374 U. S. 23, 40-41 (1963) (plurality opinion).

Over the years, many courts, like the First Circuit in this
case, have relied on what they have labeled a “community
caretaking” doctrine to allow warrantless entries into the
home for a non-investigatory purpose, such as to prevent a
suicide or to conduct a welfare check on an older individual
who has been out of contact. But as the Court today ex-
plains, any such standalone community caretaking doctrine
was primarily devised for searches of cars, not homes.
Ante, at 197-199; see Cady v. Dombrowski, 413 U. S. 433,
447-448 (1973).

That said, this Fourth Amendment issue is more labeling
than substance. The Court’s Fourth Amendment case law
already recognizes the exigent circumstances doctrine,
which allows an officer to enter a home without a warrant if
the “exigencies of the situation make the needs of law en-
forcement so compelling that the warrantless search is objec-
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tively reasonable under the Fourth Amendment.” Brigham
City, 547 U. S., at 403 (internal quotation marks omitted);
see also ante, at 198. As relevant here, one such recognized
“exigency” is the “need to assist persons who are seriously
injured or threatened with such injury.” Brigham City, 547
U. S., at 403; see also ante, at 199-200 (ROBERTS, C. J., con-
curring). The Fourth Amendment allows officers to enter a
home if they have “an objectively reasonable basis for believ-
ing” that such help is needed, and if the officers’ actions in-
side the home are reasonable under the circumstances.
Brigham City, 547 U. S., at 406; see also Michigan v. Fisher,
558 U. S., at 47-48.

This case does not require us to explore all the contours of
the exigent circumstances doctrine as applied to emergency-
aid situations because the officers here disclaimed reliance
on that doctrine. But to avoid any confusion going forward,
I think it important to briefly describe how the doctrine ap-
plies to some heartland emergency-aid situations.

As Chief Judge Livingston has cogently explained, al-
though this doctrinal area does not draw much attention
from courts or scholars, “municipal police spend a good deal
of time responding to calls about missing persons, sick neigh-
bors, and premises left open at night.” Livingston, Police,
Community Caretaking, and the Fourth Amendment, 1998
U. Chi. Leg. Forum 261, 263 (1998). And as she aptly noted,
“the responsibility of police officers to search for missing per-
sons, to mediate disputes, and to aid the ill or injured has
never been the subject of serious debate; nor has” the “re-
sponsibility of police to provide services in an emergency.”
Id., at 302.

Consistent with that reality, the Court’s exigency prece-
dents, as I read them, permit warrantless entries when po-
lice officers have an objectively reasonable basis to believe
that there is a current, ongoing crisis for which it is reason-
able to act now. See, e. g., Sheehan, 575 U. S., at 612; Michi-
gan v. Fisher, 5568 U. S., at 48-49; Brigham City, 547 U. S.,
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at 406-407. The officers do not need to show that the harm
has already occurred or is mere moments away, because
knowing that will often be difficult if not impossible in cases
involving, for example, a person who is currently suicidal or
an elderly person who has been out of contact and may have
fallen. If someone is at risk of serious harm and it is reason-
able for officers to intervene now, that is enough for the offi-
cers to enter.

A few (non-exhaustive) examples illustrate the point.

Suppose that a woman calls a healthcare hotline or 911 and
says that she is contemplating suicide, that she has firearms
in her home, and that she might as well die. The operator
alerts the police, and two officers respond by driving to the
woman’s home. They knock on the door but do not receive
a response. May the officers enter the home? Of course.

The exigent circumstances doctrine applies because the of-
ficers have an “objectively reasonable basis” for believing
that an occupant is “seriously injured or threatened with
such injury.” Id., at 400, 403; cf. Sheehan, 575 U. S., at 612
(officers could enter the room of a mentally ill person who
had locked herself inside with a knife). After all, a suicidal
individual in such a scenario could Kkill herself at any mo-
ment. The Fourth Amendment does not require officers to
stand idly outside as the suicide takes place.!

Consider another example. Suppose that an elderly man
is uncharacteristically absent from Sunday church services
and repeatedly fails to answer his phone throughout the day
and night. A concerned relative calls the police and asks
the officers to perform a wellness check. Two officers drive

1In 2019 in the United States, 47,511 people committed suicide. That
number is more than double the number of annual homicides. See Dept.
of Health and Human Servs., Centers for Disease Control and Prevention,
D. Stone, C. Jones, & K. Mack, Changes in Suicide Rates—United States,
2018-2019, 70 Morbidity and Mortality Weekly Rep. 261, 263 (2021)
(MMWR); Dept. of Justice, Federal Bureau of Investigation, Uniform
Crime Report, Crime in the United States, 2019, p. 2 (2020).
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to the man’s home. They knock but receive no response.
May the officers enter the home? Of course.

Again, the officers have an “objectively reasonable basis”
for believing that an occupant is “seriously injured or threat-
ened with such injury.” Brigham City, 547 U.S., at 400,
403. Among other possibilities, the elderly man may have
fallen and hurt himself, a common cause of death or serious
injury for older individuals. The Fourth Amendment does
not prevent the officers from entering the home and checking
on the man’s well-being.?

To be sure, courts, police departments, and police officers
alike must take care that officers’ actions in those kinds of
cases are reasonable under the circumstances. But both of
those examples and others as well, such as cases involving
unattended young children inside a home, illustrate the kinds
of warrantless entries that are perfectly constitutional under
the exigent circumstances doctrine, in my view.

With those observations, I join the Court’s opinion in full.

2In 2018 in the United States, approximately 32,000 older adults died
from falls. Falls are also the leading cause of injury for older adults. B.
Moreland, R. Kakara, & A. Henry, Trends in Nonfatal Falls and Fall-
Related Injuries Among Adults Aged > 65 Years—United States, 2012—
2018, 69 MMWR 875 (2020).
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Internal Revenue Service (IRS) Notice 2016-66 requires taxpayers and
“material advisors” like petitioner CIC to report information about cer-
tain insurance agreements called micro-captive transactions. The con-
sequences for noncompliance include both civil tax penalties and crimi-
nal prosecution. Prior to the Notice’s first reporting deadline, CIC filed
a complaint challenging the Notice as invalid under the Administrative
Procedure Act and asking the District Court to grant injunctive relief
setting the Notice aside. The District Court dismissed the action as
barred by the Anti-Injunction Act, which generally requires those con-
testing a tax’s validity to pay the tax prior to filing a legal challenge.
A divided panel of the Sixth Circuit affirmed.

Held: A suit to enjoin Notice 2016-66 does not trigger the Anti-Injunction
Act even though a violation of the Notice may result in a tax penalty.
Pp. 216-226.

(@) The Anti-Injunction Act, 26 U.S. C. §7421(a), provides that “no
suit for the purpose of restraining the assessment or collection of any
tax shall be maintained in any court by any person.” Absent the tax
penalty, this case would be easy: the Anti-Injunction Act would pose no
barrier. A suit to enjoin a requirement to report information is not an
action to restrain the “assessment or collection” of a tax, even if the
information will help the IRS collect future tax revenue. See Direct
Marketing Assn. v. Brohl, 575 U. S. 1, 9-10. The addition of a tax pen-
alty complicates matters, but it does not ultimately change the answer.
Under the Anti-Injunction Act, a “suit[’s] purpose” depends on the ac-
tion’s objective purpose, 1. e., the relief the suit requests. Alexander v.
“Americans United” Inc., 416 U.S. 752, 761. And CIC’s complaint
seeks to set aside the Notice itself, not the tax penalty that may follow
the Notice’s breach. The Government insists that no real difference
exists between a suit to invalidate the Notice and one to preclude the
tax penalty. But three aspects of the regulatory scheme here refute
the idea that this is a tax action in disguise. First, the Notice imposes
affirmative reporting obligations, inflicting costs separate and apart
from the statutory tax penalty. Second, it is hard to characterize CIC’s
suit as one to enjoin a tax when CIC stands nowhere near the cusp of
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tax liability; to owe any tax, CIC would have to first violate the Notice,
the IRS would then have to find noncompliance, and the IRS would then
have to exercise its discretion to levy a tax penalty. Third, the
presence of criminal penalties forces CIC to bring an action in just this
form, with the requested relief framed in just this manner. The
Government’s proposed alternative procedure—having a party like CIC
disobey the Notice and pay the resulting tax penalty before bringing a
suit for a refund—would risk criminal punishment. All of these
facts, taken together, show that CIC’s suit targets the Notice, not the
downstream tax penalty. Thus, the Anti-Injunction Act imposes no bar.
Pp. 216-223.

(b) Allowing CIC’s suit to proceed will not open the floodgates to pre-
enforcement tax litigation. When taxpayers challenge ordinary taxes,
assessed on earning income, or selling stock, or entering into a business
transaction, the underlying activity is legal, and the sole target for an
injunction is the command to pay a tax. In that scenario, the Anti-
Injunction Act will always bar pre-enforcement review. And the analy-
sis is the same for a challenge to a so-called regulatory tax—that is, a
tax designed mainly to influence private conduct, rather than to raise
revenue. The Anti-Injunction Act draws no distinction between regu-
latory and revenue-raising tax laws, Bob Jones Univ. v. Simon, 416 U. S.
725, 743, and the Anti-Injunction Act kicks in even if a plaintiff’s true
objection is to a regulatory tax’s regulatory effect. By contrast, CIC’s
suit targets neither a regulatory tax nor a revenue-raising one; CIC’s
action challenges a reporting mandate separate from any tax. Because
the IRS chose to address its concern about micro-captive agreements
by imposing a reporting requirement rather than a tax, suits to en-
join that requirement fall outside the Anti-Injunction Act’s domain.
Pp. 223-224.

925 F. 3d 247, reversed and remanded.

KAGAN, J., delivered the opinion for a unanimous Court. SOTOMAYOR,
J., post, p. 226, and KAVANAUGH, J., post, p. 227, filed concurring
opinions.

Cameron T. Norris argued the cause for petitioner. With
him on the briefs were Patrick Strawbridge, Bryan Weir,
Adam R. Webber, and Kenneth A. Lazarus.

Jonathan C. Bond argued the cause for respondents.
With him on the brief were Acting Solicitor General Wall,
Principal Deputy Assistant Attorney General Zuckerman,
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Deputy Solicitor General Stewart, Ellen Page DelSole, and
Bethany B. Hauser.™

JUSTICE KAGAN delivered the opinion of the Court.

The Anti-Injunction Act, 26 U.S.C. §7421(a), bars any
“suit for the purpose of restraining the assessment or collec-
tion of any tax.” The question here is whether the Act pro-
hibits a suit seeking to set aside an information-reporting
requirement that is backed by both civil tax penalties and
criminal penalties. We hold that the Act does not preclude
the suit.

I

Americans have never had much enthusiasm for paying
taxes. The Nation’s first income taxes—adopted to finance
the Civil War—met with considerable (one might even say
“taxing”) legal resistance. See Hickman & Kerska, Restor-
ing the Lost Anti-Injunction Act, 103 Va. L. Rev. 1683, 1723—
1725 (2017). Some taxpayers, alleging the taxes illegal,

*Briefs of amici curiae urging reversal were filed for the Americans for
Prosperity Foundation by R. James Valvo III and Michael Pepson; for
the Center for Taxpayer Rights by Carlton M. Smith and Meagan Horn,
for the Chamber of Commerce of the United States of America by Yaakov
M. Roth, Michael A. Carvin, and Robert Luther III; for the Institute for
Free Speech by Allen Dickerson, Tyler Martinez, and Zac Morgan; for
the National Federation of Independent Business Small Business Legal
Center et al. by Joseph B. Judkins, A. Duane Webber, George M. Clarke,
Daniel A. Rosen, and Joshua Odintz; for the National Taxpayers Union
Foundation by Jospeh D. Henchman; and for Patrick J. Smith by Patrick
J. Smith, pro se.

Briefs of amici curiae urging affirmance were filed for Former Govern-
ment Officials by Jonathan E. Taylor; and for Bryan T. Camp by Brian T.
Camp, pro se.

Briefs of amici curiae were filed for the Alabama Captive Insurance
Association, Inc. et al. by K. Scott Hamilton and William Young Webb;
for the American College of Tax Counsel by David W. Foster and Ar-
mando Gomez; for the Partnership for Conservation by Nicole M. Elliott,
and for Kristin E. Hickman by Kristin E. Hickman, pro se.
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sought to enjoin collection efforts. And some courts granted
the requested relief. See, e. g., Roback v. Taylor, 20 F. Cas.
852, 854 (No. 11,877) (CC SD Ohio 1866); Bank for Savings
v. Collector, 3 Wall. 495 (1866). Those rulings disrupted the
flow of revenue to the Federal Government. As one late-
19th century treatise writer described the problem, “improv-
ident employment of the writ of injunction” threatened to
“seriously embarrass” tax-dependent “operations of the gov-
ernment.” T. Cooley, Law of Taxation 536-537 (2d ed. 1886).

Congress responded by enacting the Anti-Injunction Act.
See Act of Mar. 2, 1867, §10, 14 Stat. 475. In its current
form (differing little from the original), the Act provides:
“[N]o suit for the purpose of restraining the assessment or
collection of any tax shall be maintained in any court by any
person.” 26 U.S.C. §7421(a). The Act, we have stated,
“protects the [Federal] Government’s ability to collect a con-
sistent stream of revenue, by barring litigation to enjoin or
otherwise obstruct the collection of taxes.” National Fed-
eration of Independent Business v. Sebelius, 567 U. S. 519,
543 (2012) (NFIB). Because of the Act, a person can typi-
cally challenge a federal tax only after he pays it, by suing
for a refund. See ibid.

In an ordinary Anti-Injunction Act case, that short primer
on the statute would naturally bring us to a description of
the tax under dispute. But describing the tax implicated
here will have to wait. For that tax—the thing that raises
the Anti-Injunction Act question—comes into play only at
the back end of a complex information-reporting scheme.
The reporting scheme itself is where we must begin.

As every taxpayer knows, the Internal Revenue Service
(IRS) has broad power to require the submission of tax-
related information that it believes helpful in assessing and
collecting taxes. See §6011(a). Those reporting rules may
apply not just to taxpayers but also to “material advisors”—
individuals or entities that earn income from providing tax-
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payers with certain kinds of “aid, assistance, or advice.”
§6111(b)(1)(A); see §6111(a). This case starts with require-
ments that taxpayers and material advisors provide detailed
information about what the Internal Revenue Code calls
“reportable transaction[s].” §6707A(c)(1). The Code de-
scribes those transactions simply as ones that “havle] a po-
tential for tax avoidance or evasion.” Ibid. Rather than
give further specifics, the Code delegates to the Secretary of
the Treasury, acting through the IRS, the task of identifying
particular transactions with the requisite risk of tax abuse.
See §§6011, 6707A(c)(1).

Using that authority, the IRS determined that so-called
micro-captive transactions must be reported because of their
potential for tax evasion. A micro-captive transaction is
typically an insurance agreement between a parent company
and a “captive” insurer under its control. The Code pro-
vides the parties to such an agreement with tax advantages.
The insured party can deduct its premium payments as busi-
ness expenses. See §162(a). And the insurer can exclude
up to $2.2 million of those premiums from its own taxable
income, under a tax break for small insurance companies.
See §831(b). The result is that the money does not get
taxed at all. That much, for better or worse, is a congres-
sional choice. But no tax benefit should accrue if the money
is not really for insurance—if the insurance contract is a
sham, which the affiliated companies have entered into only
to escape tax liability. And according to the IRS, some
micro-captive transactions are of that kind. So the IRS is-
sued Notice 2016-66 identifying certain micro-captive agree-
ments as reportable transactions. See 2016-47 Cum. Bull.
745. That Notice compels taxpayers and material advisors
associated with such an agreement to (among other things)
“describe the transaction in sufficient detail for the IRS to
be able to understand [its] tax structure.” Id., at 748.
With that information, the IRS can check for facts—Ilike cov-
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erage for an “implausible risk” or premiums that “signifi-
cantly exceed” prevailing rates—suggesting that the tax-
payer is not entitled to the tax benefit it claims. Id., at
745-746.

Noncompliance with Notice 2016-66 subjects a taxpayer
or material advisor to stiff penalties—at last bringing us to
the tax involved in this case, as well as to non-tax criminal
consequences. By statutory provision, all failures to supply
required information on reportable transactions, including
the micro-captive transactions specified in the Notice, are
punishable by civil monetary penalties—$50,000 for advisors
and up to that amount (depending on the amount of tax gain
realized) for taxpayers. See §§6707(b), 6707A(b). In addi-
tion, an advisor may incur a daily $10,000 penalty for failing
to furnish, on request, a list of the people it advised on a
reportable transaction. See §§6708(a), 6112(a). And criti-
cally here, all those penalties are “deemed” to be “tax[es]”
for purposes of the Code—including the Anti-Injunction Act.
§6671(a). So, again, the civil penalties for violating Notice
2016-66 are tax penalties, and must be treated as such. But
no sooner do we find the tax appended to the Notice’s report-
ing scheme than we encounter something else. Under the
Code, any person who “willfully” breaches an IRS reporting
requirement is also subject to criminal penalties. §7203.
Such a violation is a misdemeanor, punishable by fines and
up to one year in prison. And, unsurprisingly, that criminal
liability is not “deemed” a tax.

This suit challenges the lawfulness of Notice 2016-66.
The petitioner is CIC Services, a material advisor to taxpay-
ers participating in micro-captive transactions. It brought
this action before the Notice’s first reporting date, rather
than after a reporting violation, let alone payment of penalty.
(As far as we know, CIC has still not committed a violation,
instead complying with the Notice while pressing this suit.)
CIC’s complaint mainly asserts that the IRS violated the
Administrative Procedure Act (APA) by issuing the Notice
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without notice-and-comment procedures. The complaint
also alleges that the Notice is arbitrary and capricious under
the APA because it imposes new reporting requirements
without proven need. So the complaint asks the court to
“set[ ] aside IRS Notice 2016—66"—more specifically, to “en-
join the enforcement of Notice 2016-66 as an unlawful IRS
rule” and to “declar[e] that Notice 2016-66 is unlawful.”
Complaint in No. 17-CV-110 (ED Tenn., Mar. 27, 2017), Doec.
1, pp. 2, 16 (Complaint).

But the suit has not yet proceeded to the merits. The
Government moved to dismiss the action based on the Anti-
Injunction Act, arguing that CIC’s “requested relief would
prevent the IRS from assessing a tax penalty against mate-
rial advisors” that disregard the Notice’s reporting require-
ments. Motion to Dismiss in No. 17-cv-110 (ED Tenn., May
30, 2017), Doc. 25-1, p. 9. In the Government’s view, the
way for CIC to bring its claims is to disobey the Notice and
then sue for a refund of any resulting tax penalty. The Dis-
trict Court agreed. It reasoned that CIC’s suit sought “to
restrain the IRS’s assessment or collection” of the tax pen-
alty that could be imposed for noncompliance. 2017 WL
5015510, *4 (ED Tenn., Nov. 2, 2017). The Court of Appeals
for the Sixth Circuit affirmed in a divided decision. Accord-
ing to the majority, CIC’s suit would “restrain (indeed elimi-
nate)” the tax penalty by “invalidat[ing] the Notice, which is
[that tax’s] entire basis.” 925 F. 3d 247, 255 (2019). Judge
Nalbandian dissented. “[TJhis is not,” he wrote, “a dispute
over taxes”: “[A] suit to enjoin the enforcement of a report-
g requirement is not” one to restrain a tax’s collection.
Id., at 259-260. Under the majority’s view, the dissent also
objected, CIC could challenge the reporting scheme only by
“violat[ing] the law” and risking “criminal prosecution.”
Id., at 263. The Sixth Circuit denied a petition for rehearing
en banc, over a dissent from seven judges.

We granted certiorari, 590 U.S. 929 (2020), and now
reverse.
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II
A

The issue here, most concretely stated, is whether the
Anti-Injunction Act bars CIC’s suit complaining that Notice
2016-66’s reporting requirements violate the APA. Once
again, the Anti-Injunction Act provides, with exceptions not
relevant here, that “no suit for the purpose of restraining the
assessment or collection of any tax shall be maintained in
any court by any person.” §7421(a). If CIC’s suit is not
for that purpose, it can go forward. If the suit is for that
purpose, it must be dismissed. In that event, CIC could
contest the legality of the reporting rules only by violating
them and suing for a refund of a later tax penalty.

If that downstream tax penalty did not exist, this case
would be a cinch: The Anti-Injunction Act would not apply
and the suit could proceed. A reporting requirement is not
a tax; and a suit brought to set aside such a rule is not one
to enjoin a tax’s assessment or collection. That is so even
if the reporting rule will help the IRS bring in future tax
revenue—here, by identifying sham insurance transactions.
See supra, at 213-214. We said as much in Direct Market-
g Assn. v. Brohl, 575 U. S. 1 (2015).! In that case, out-of-
state retailers wanted to invalidate a Colorado law requiring
them to report to the State’s Department of Revenue any
sale to a state resident on which they had not collected tax.
We allowed the suit to proceed, explaining that a suit about
reporting requirements is not about the “assessment” or
“collection” of taxes. Id., at 9-10. “Information gather-
ing,” we stated, is “a phase of tax administration procedure
that occurs before assessment [or] collection.” Id., at 8.

! Direct Marketing construed the Tax Injunction Act—a statute, “mod-
eled on the Anti-Injunction Act,” that limits injunctive relief against state
tax collection. 575 U.S., at 8 This Court has “assume[d] that words
used in both Acts,” such as “assessment” and “collection,” are “generally
used in the same way.” Ibid.
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And it did not matter that the reporting requirements would
“facilitate collection of taxes”—there, by identifying resi-
dents who owed sales taxes. Id., at 12. The statute’s limit
on injunctions, we said, is “not keyed to all activities that
may improve a State’s ability to assess and collect taxes.”
Id., at 11. It is instead “keyed to the acts of assessment
[and] collection themselves.” Id., at 12. That means a suit
directed at ordinary reporting duties can go forward, unim-
peded by the Anti-Injunction Act. On this much, even the
Government agrees. See Brief for Respondents 27.

The complication here is that Notice 2016-66’s reporting
obligations (unlike those in Direct Marketing) are backed up
by a statutory tax penalty. As earlier described, the Code
provides that a taxpayer who violates a demand for informa-
tion about a reportable transaction—including those speci-
fied in the Notice—is subject to civil monetary penalties.
See supra, at 214. And the Code “deem]s]” those civil pen-
alties to be “tax[es]” as the Anti-Injunction Act uses that
term. §6671(a); see NFIB, 567 U. S., at 544 (“Congress can,
of course,” direct that a penalty “be treated as a tax for
purposes of the Anti-Injunction Act”). The question thus
becomes whether that added tax penalty changes the analy-
sis. Does its presence—as a sanction for flouting the No-
tice—mean that CIC’s suit is, as the Anti-Injunction Act pro-
vides, “for the purpose of restraining the assessment or
collection of any tax”?

In considering a “suit[’s] purpose,” we inquire not into a
taxpayer’s subjective motive, but into the action’s objective
aim—essentially, the relief the suit requests. The parties
agree on that interpretation, as both consistent with the
Act’s ordinary meaning and necessary for the Act’s adminis-
tration. See Brief for Respondents 40; Reply Brief 4; Tr. of
Oral Arg. 15, 34. The purpose of a measure is “the end or
aim to which [it] is directed.” N. Webster, An American
Dictionary of the English Language (rev. ed. 1844); see Web-
ster’s Third New International Dictionary 1847 (1976). And
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in this context, that aim is not best assessed by probing an
individual taxpayer’s innermost reasons for suing. Down
that path lies too much potential for circumventing the Act.
Instead, this Court has looked to the face of the taxpayer’s
complaint. See, e. g., Bob Jones Univ. v. Simon, 416 U. S.
725, 738 (1974). We have asked about what the Government
here calls “the substance of the suit”—the claims brought
and injuries alleged—to determine the suit’s object. Brief
for Respondents 40. And most especially, we have looked
to the “relief requested”—the thing sought to be enjoined.
Alexander v. “Americans United” Inc., 416 U.S. 752, 761
(1974); see Bob Jomnes, 416 U. S., at 732 (“[A] suit seeking
[injunctive] relief” against a tax “falls squarely within the
literal scope of the Act”). The Anti-Injunction Act kicks in
when the target of a requested injunction is a tax obliga-
tion—or stated in the Act’s language, when that injunction
runs against the “collection or assessment of [a] tax.”

It is in characterizing the purpose of CIC’s suit that the
parties’ disagreement emerges. Recall that CIC’s complaint
avers that Notice 2016-66 violates the APA. See supra, at
214-215. And the complaint describes the relief requested
as “setting aside IRS Notice 2016-66,” “enjoin[ing] the en-
forcement of Notice 2016-66 as an unlawful IRS rule,” and
“declaring that Notice 2016-66 is unlawful.” Complaint 2,
16. According to CIC, all of that reveals the suit’s aim as
invalidating the Notice and thereby eliminating its onerous
reporting requirements—not as blocking the downstream
tax penalty that may sanction the Notice’s breach. See
Reply Brief 6. By contrast, the Government contends that
the suit’s purpose is to stop the collection of the tax itself.
See Brief for Respondents 12. In making that claim, the
Government picks up on the word “enforcement” in CIC’s
request for relief: Because the Notice is enforced through tax
penalties, the Government claims, “enjoin[ing] the [Notice’s]
enforcement,” as CIC wants, means preventing the IRS from
collecting taxes. Id., at 23, 37-38. And even putting aside
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that word, the Government insists that there is no real dif-
ference between a suit to invalidate the Notice and one to
preclude the tax penalty. See id., at 38; Tr. of Oral Arg. 54—
56. Avoiding the burdens of compliance with the Notice and
avoiding the tax that sanctions noncompliance, the Govern-
ment asserts, are “two sides of the same coin.” Brief for
Respondents 37. The Government thus suggests that by
framing this suit as an attack on the Notice, CIC is trying to
“evalde] the Anti-Injunction Act through artful pleading.”
Id., at 38.

To begin with, we agree with CIC’s reading of its com-
plaint. The complaint contests the legality of Notice 2016-
66, not of the statutory tax penalty that serves as one way
to enforce it. CIC alleges that the Notice is procedurally
and substantively flawed; it brings no legal claim against the
separate statutory tax. And CIC’s complaint asks for in-
junctive relief from the Notice’s reporting rules, not from
any impending or eventual tax obligation. Contra the Gov-
ernment’s view, a request in an APA action to “enjoin the
enforcement” of an IRS reporting rule is most naturally
understood as a request to “set aside” that rule (as the
complaint elsewhere says), not to block the application of a
penalty that might be imposed for some yet-to-happen viola-
tion. 5 U.S.C. §706; Complaint 2, 9, 16. Indeed, CIC’s
complaint barely mentions that penalty. The complaint, and
particularly its request for relief, sets out this suit’s purpose
as enjoining the Notice.

And we reject the Government’s argument that an injunc-
tion against the Notice is the same as one against the tax
penalty—just “two sides of the same coin.” Brief for Re-
spondents 37. If that view were right, of course, no amount
of artful pleading would avail: CIC’s suit targeting the No-
tice would then in fact target the tax, and the Anti-
Injunction Act would apply. But the Government’s take is
wrong. Three aspects of the regulatory scheme here, taken
in combination, refute the idea that this is a tax action in
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disguise. They show that in addressing Notice 2016—66, this
suit (and any resulting injunction) addresses something
other than the tax penalty helping to back it up.

First, the Notice imposes affirmative reporting obliga-
tions, inflicting costs separate and apart from the statutory
tax penalty. As described earlier, the Notice levies no tax.
Rather, it compels taxpayers and their material advisors to
collect and submit detailed information about micro-captive
transactions and their participants. See supra, at 213-214.
And obeying that mandate is likely to involve significant
time and expense. Here, for example, CIC estimates that it
will have to spend “hundreds of hours of labor and in excess
of $60,000 per year” to comply with the Notice. See Com-
plaint §40. Costs of that kind may well exceed, or even
dwarf, the tax penalties for a violation. So in bringing this
suit, CIC challenges a regulatory mandate that (1) is not a
tax and (2) entails compliance costs whose amount is not tied
to, and often goes beyond, any tax. Simply stated, this suit
attempts to get out from under the (non-tax) burdens of a
(non-tax) reporting obligation. Of course, if the suit suc-
ceeds, CIC will never have to worry about the tax penalty;
once the reporting duty disappears, the sanction becomes ir-
relevant. But that is the suit’s after-effect, not its sub-
stance. The suit still targets the reporting mandates—the
independently onerous reporting mandates—of the Notice
itself.

Second and relatedly, the Notice’s reporting rule and the
statutory tax penalty are several steps removed from each
other. Consider what has to happen before CIC owes taxes
to the IRS. To start, CIC has to withhold required informa-
tion about a micro-captive transaction that the Notice covers.
(And note, for whatever it is worth, that CIC disclaims any
intent to do so while the Notice remains the law. See Brief
for Petitioner 29.) Next, the IRS must determine (often no
small matter) that a violation of the Notice has in fact
occurred. And finally, the IRS must make the—entirely
discretionary—decision to impose a tax penalty. See
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§6707A(d). If and only if all those things occur does tax
liability attach. That threefold contingency matters in as-
sessing whether the Anti-Injunction Act applies. Even the
Government concedes that when there is “too attenuated a
chain of connection” between an upstream duty and a “down-
stream tax,” a court should not view a suit challenging the
duty as aiming to “restrain the assessment or collection of a
tax.” Tr. of Oral Arg. 38-39.2 That principle favors CIC
here. CIC stands nowhere near the cusp of tax liability:
Between the upstream Notice and the downstream tax, the
river runs long. So it is again hard to characterize this suit’s
purpose as enjoining a tax.

Third, violation of the Notice is punishable not only by a
tax, but by separate criminal penalties. As noted above,
any “[wlillful failure” to comply with the Notice’s reporting
rules can lead to as much as a year in prison. §7203; see
supra, at 214. That fact clinches the case for treating a suit
brought to set aside the Notice as different from one brought
to restrain its back-up tax. For the existence of criminal
penalties explains why an entity like CIC must bring an ac-
tion in just this form, framing its requested relief in just this

2The Government’s own example proves our point. Environmental
Protection Agency (EPA) regulations governing the resale of diesel fuel
are enforced in part through a penalty that Congress has deemed a tax,
in just the way it has the penalty here. See §§6720A(a), 6671(a). The
Government concedes that “a court might well conclude” that a suit to
enjoin the enforcement of the EPA regulations is “not one ‘for the purpose
of restraining’ tax assessment or collection, even if ” a ruling for the plain-
tiff would “have an eventual downstream impact on the IRS’s collection
of the [tax] penalty.” Brief for Respondents 44. But that example is no
different from this case, save that here the IRS, not the EPA, administers
the regulatory mandate. And that one variance should not matter. As
explained above, an IRS reporting requirement absent a tax penalty no
more triggers the Anti-Injunction Act than an EPA rule does. See Direct
Marketing Assn. v. Brohl, 575 U. S. 1, 11-12 (2015); supra, at 216-217.  So
adding an identical tax penalty to each of those regulatory schemes should
affect the Anti-Injunction Act analysis in the same way—which is to say,
not at all.
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way. Recall what the Government would have such a party
do: disobey the Notice, pay a resulting tax penalty, and then
bring a refund suit. See Brief for Respondents 16-17,
supra, at 215. That approach—not the Anti-Injunction
Act’s familiar pay-now-sue-later procedure, but one with law-
breaking at the start—subjects the party to criminal punish-
ment.? And that is not the kind of thing an ordinary person
risks, even to contest the most burdensome regulation. So
the criminal penalties here practically necessitate a pre-
enforcement, rather than a refund, suit—if there is to be a
suit at all. And so too, those penalties necessitate a suit
aimed at eliminating the Notice, rather than the statutory
tax penalty. Only an injunction against the Notice gives the
taxpayer or advisor what it wants: relief from the obligation
to report transactions. An injunction against the tax pen-
alty would not do so. Because such an injunction would
leave both the reporting duty and the criminal penalty un-
touched, the taxpayer or advisor would still have to accede
to the Notice’s demands on pain of prison time. Small won-
der that CIC’s complaint asks for an injunction against the
Notice, not one against the tax penalty helping to enforce it.
Contrary to the Government’s assertion, those injunctions
are not two sides of one coin.

3The Government suggests that criminal liability would not attach to a
taxpayer or advisor who refuses to comply with the Notice out of a “good
faith” objection to its validity. Brief for Respondents 46. It is easy to
see why the Government wishes that were true: In none of our Anti-
Injunction Act cases has postponing a taxpayer’s suit until after payment
exposed him to criminal penalties—because in no other case has that ap-
proach required a taxpayer to break a law in the first instance. But this
Court’s precedent precludes the Government’s effort to erase the criminal
penalties from this case. We have held in no uncertain terms that “a
defendant’s views about the validity” of a tax provision—even if held “in
good faith”—do not “negate[ ] willfulness or provide[ ] a defense to crimi-
nal prosecution.” Cheek v. United States, 498 U. S. 192, 204, 206 (1991).
So in failing to report transactions as the Notice requires, an advisor like
CIC would risk criminal punishment.
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For all these reasons, the purpose of CIC’s suit is not
to “restrain[ ] the assessment or collection of [a] tax.”
§7421(a). The complaint, and particularly the relief sought,
targets the Notice’s reporting rule, asking that it be set aside
as a violation of the APA. And nothing in that request
smacks of artful pleading. To the contrary. That the No-
tice imposes an affirmative duty independent of the tax, en-
tailing its own substantial costs; that the Notice and tax may
remain forever divorced, depending on both CIC’s and the
IRS’s choices; that not only the tax but also criminal penal-
ties backstop the Notice—these facts, when combined,
readily explain why CIC’s suit targets the upstream report-
ing mandate, not the downstream tax. And because that is
the suit’s aim, the Anti-Injunction Act imposes no bar.

B

The Government worries that a ruling for CIC will enfee-
ble the Anti-Injunction Act. If CIC can bring this suit now,
the Government claims, a wave of pre-enforcement actions
will follow. Canny plaintiffs will assert non-tax reasons (in-
cluding objections to regulatory demands) for contesting the
imposition of taxes. See Brief for Respondents 32, 38.
And in that way, taxpayers will obtain just what the Anti-
Injunction Act is meant to foreclose—orders “preemptively
shield[ing]” their activities or transactions from “tax conse-
quences.” Id., at 219-223. More and more, the Govern-
ment warns, tax litigation will shift from refund actions to
pre-enforcement suits. And the IRS’s ability to assess and
collect taxes will decline in proportion.

The Government, however, much overstates the possible
consequences of today’s ruling. As we have explained, this
suit falls outside the Anti-Injunction Act because the injunc-
tion it requests does not run against a tax at all. See supra,
at 219-223. The suit contests, and seeks relief from, a sepa-
rate legal mandate; the tax appears on the scene—as crimi-
nal penalties do too—only to sanction that mandate’s viola-
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tion. Or as Judge Nalbandian put the point below: “[T]his
is not a dispute over taxes.” 925 F. 3d, at 259; see supra, at
215. By contrast, the kind of case the Government invokes
in making its floodgates claim is a conflict over taxes,
whether on earning income, or selling stock, or entering into
a business transaction. In such a case, the legal rule at
issue is a tax provision. The tax does not backstop the vio-
lation of another law that independently prohibits or com-
mands an action. Instead, the tax imposes a cost on per-
fectly legal behavior. So there is no target for an injunction
other than the command to pay the tax; there is no non-
tax legal obligation to restrain. Given that fact, the Anti-
Injunction Act bars pre-enforcement review, prohibiting a
taxpayer from bringing (as the Government fears) a “pre-
emptive[ ]” suit to foreclose tax liability. Brief for Respond-
ents 13. And it does so always—whatever the taxpayer’s
subjective reason for contesting the tax at issue. If the dis-
pute is about a tax rule—as it is in the run-of-the-mine suits
the Government raises—the sole recourse is to pay the tax
and seek a refund.

That is just as true when the tax in question is a so-called
regulatory tax—that is, a tax designed mainly to influence
private conduct, rather than to raise revenue. This Court
has long since “abandoned the view that bright-line distinc-
tions exist between regulatory and revenue-raising taxes.”
Bob Jones, 416 U. S., at 743, n. 17; see id., at 741, n. 12; Son-
zinsky v. United States, 300 U. S. 506, 513 (1937) (“Every tax
is in some measure regulatory”). And for just as long, we
have rejected the view that regulatory tax cases have a spe-
cial pass from the Anti-Injunction Act. A century ago, the
Court in Bailey v. George, 259 U. S. 16 (1922), held that the
Act barred a pre-enforcement suit challenging a tax intended
to discourage the (then lawful) use of child labor. Some 50
years later, the Court in Bob Jones and Americans United
similarly held that the Act barred pre-enforcement suits chal-



Cite as: 593 U. S. 209 (2021) 225

Opinion of the Court

lenging IRS decisions to revoke the tax-exempt status of
entities that had engaged in, respectively, discriminatory
conduct and lobbying activity—conduct that was legal but
disfavored for tax purposes. See 416 U. S, at 735; 416 U. S.,
at 755. In doing so, the Court made clear that the plaintiffs’
reasons for suing did not matter: It was, for example, irrele-
vant that Bob Jones University objected to the IRS’s “at-
tempt to regulate the admissions policies of private universi-
ties.” 416 U.S,, at 739. Nor did it matter that the tax
ruling was in truth an effort to change those policies.
Regardless of those facts, the suits sought to prevent the
levying of taxes, and so could not go forward. The Anti-
Injunction Act, we said then and say again now, draws no
distinction between regulatory and revenue-raising tax
rules. It applies whenever a suit calls for enjoining the
IRS’s assessment and collection of taxes—of whatever kind.

What sets this suit apart is that it no more targets a regu-
latory tax than a revenue-raising one. One last time: CIC’s
action challenges, in both its substantive allegations and its
request for an injunction, a regulatory mandate—a reporting
requirement—separate from any tax. Or said otherwise,
the suit targets not a regulatory tax, but instead a regulation
that is not a tax. Here, the tax functions, alongside criminal
penalties, only as a sanction for noncompliance with the
reporting obligation. Had Congress, or the IRS acting
through a delegation, imposed a tax on micro-captive trans-
actions themselves—and had CIC then brought a pre-
enforcement suit to prevent the IRS from applying that
tax—the Anti-Injunction Act would have kicked in. Then,
CIC would have had to pay the tax and seek a refund. But
Congress and the IRS chose a different path. They imposed
a non-tax, reporting obligation to address their concerns
about micro-captive agreements. And by that choice, they
took suits to enjoin their regulatory response outside the
Anti-Injunction Act’s domain.
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III

CIC’s suit aims to enjoin a standalone reporting require-
ment, whose violation may result in both tax penalties and
criminal punishment. That is not a suit “for the purpose of
restraining the [IRS’s] assessment or collection” of a tax, and
so does not trigger the Anti-Injunction Act. We reverse the
judgment below and remand the case for further proceedings
consistent with this opinion.

It is so ordered.

JUSTICE SOTOMAYOR, concurring.

I concur because I agree that CIC Services, a material
advisor to taxpayers engaged in micro-captive transactions,
does not bring this suit “for the purpose of restraining the
assessment or collection of any tax,” 26 U. S. C. § 7421(a), but
rather for the purpose of avoiding the regulatory burdens
imposed by Notice 2016-66 (Notice). The three factors
identified by the majority, taken in combination, show that
this suit falls outside the ambit of the Anti-Injunction Act
(AIA): The Notice imposes substantial compliance costs that
are unconnected to (and possibly far greater than) CIC Serv-
ices’ potential tax liability; the causal chain connecting the
Notice’s reporting requirement to any tax is attenuated; and
the Notice is enforced by criminal as well as tax penalties.
See ante, at 219-223.

I write separately to highlight that the answer might be
different if CIC Services were a taxpayer instead of a tax
advisor. Taxpayers who are subject to reporting require-
ments backed by tax penalties face a choice: (1) provide in-
formation about their own finances to the Internal Revenue
Service (IRS), which may in turn use that information to
calculate the taxpayers’ liability more accurately, or (2) re-
fuse to provide such information and pay a noncompliance
penalty, which Congress has deemed a tax. For a given tax-
payer, then, a tax on noncompliance may operate as a rough
substitute for the tax liability she has evaded by withholding
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required information. Moreover, compared with their tax
advisors, taxpayers may incur less expense in collecting and
reporting their own financial information. Such informa-
tion, after all, is about those taxpayers’ own activities and is
likely to be in their possession. Hence, while it will often
be correct to conclude that a tax advisor challenging an IRS
reporting requirement is not doing so “for the purpose of
restraining” a tax on noncompliance, the analysis may be
different when it comes to taxpayers.

This case provides no occasion for the Court to inquire into
the full quantity or variety of IRS reporting requirements
that are backed by tax penalties, nor to predetermine
whether the AIA would allow hypothetical taxpayers to
challenge those requirements in court. Whether such suits
may proceed will depend on a context-specific inquiry into
“the relief the suit requests” and the “aspects of the regula-
tory scheme” at issue. Ante, at 217, 219. On that under-
standing, I concur.

JUSTICE KAVANAUGH, concurring.

I join the Court’s opinion in full. I write separately to
underscore what remains (and does not remain) of Alexander
v. “Americans United” Inc., 416 U.S. 752 (1974), and Bob
Jones Univ. v. Simon, 416 U. S. 725 (1974), in the wake of
the Court’s decision today.

In Americans United and Bob Jones, this Court adopted
a straightforward and broad rule for determining whether a
pre-enforcement suit is barred by the Anti-Injunction Act.
Under that rule, if a pre-enforcement suit would “necessarily
preclude” the assessment or collection of a tax, that suit is
barred by the Act and the taxpayer needs to bring a refund
suit after paying the tax. Bob Jones, 416 U. S., at 732; see
also Americans United, 416 U.S., at 760-761. In other
words, Americans United and Bob Jones instruct courts to
look to the effects of a suit. And if a pre-enforcement suit
would have the effect of preventing the assessment or
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collection of a tax, then that suit is barred by the Anti-
Injunction Act.

Many courts have taken Americans United and Bob Jones
at their word. And the Sixth Circuit did so here. In this
case, CIC challenged a regulation that was backed by tax
penalties—more specifically, penalties that the Tax Code la-
bels as “taxes” for purposes of the Anti-Injunction Act. See
26 U.S. C. §6671(a). Because invalidating the regulation at
issue would “necessarily preclude” the collection of tax pen-
alties (labeled as “taxes” by the Tax Code) stemming from
an individual’s violation of that regulation, the Sixth Circuit
concluded that CIC’s pre-enforcement suit was barred by the
Anti-Injunction Act under Americans United and Bob
Jones. That was a reasonable conclusion to reach, especially
given that CIC’s primary argument here is the same basic
argument that this Court rejected in both Americans
United and Bob Jones. Compare Brief for Respondent in
Alexander v. “Americans United” Inc., O. T. 1973, No. 72—
1371, p. 25 (It “is clear that the ‘purpose’ of this law suit” “is
not to restrain the assessment or collection of any tax
but to challenge the constitutionality of an essentially regu-
latory Act of Congress”), with Brief for Petitioner 17 (“The
purpose of CIC’s suit” “is to avoid the burdens of the report-
ing requirement—not to avoid or dispute any tax liability”).

The Court today holds, however, that CIC’s pre-
enforcement suit is not barred by the Anti-Injunction Act.
In so holding, the Court in effect carves out a new exception
to Americans United and Bob Jones for pre-enforcement
suits challenging regulations backed by tax penalties. I
agree with the Court’s decision to narrow Americans United
and Bob Jones because the broad “effects” rule articulated
in those decisions is hard to square with the text of the Anti-
Injunction Act, which bars only a pre-enforcement “suit for
the purpose of restraining the assessment or collection of
any tax.” §7421(a). Contrary to some sweeping language
in Americans United and Bob Jones, the Anti-Injunction Act
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is best read as directing courts to look at the stated object
of a suit rather than the suit’s downstream effects. See
ante, at 217-218. And for that reason, as the Court ex-
plains, the text of the Anti-Injunction Act is best read as
distinguishing (i) pre-enforcement suits challenging the reg-
ulatory component of a regulatory tax, which remain prohib-
ited because the requested relief necessarily runs against the
assessment or collection of a tax, from (ii) pre-enforcement
suits challenging a regulation backed by a tax penalty, which
may proceed because the requested relief runs against an
independent legal obligation.

In short, as I understand the Court’s opinion today, the
rule going forward is that pre-enforcement suits challenging
regulatory taxes or traditional revenue-raising taxes are still
ordinarily barred by the Anti-Injunction Act. But pre-
enforcement suits challenging regulations backed by tax
penalties are ordinarily not barred, even though those suits,
if successful, would necessarily preclude the collection or as-
sessment of what the Tax Code refers to as a tax.

With those observations, I join the Court’s opinion in full.
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BP P. L. C. ET AL. . MAYOR AND CITY COUNCIL OF
BALTIMORE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 19-1189. Argued January 19, 2021—Decided May 17, 2021

Baltimore’s Mayor and City Council (collectively City) sued various energy
companies in Maryland state court alleging that the companies con-
cealed the environmental impacts of the fossil fuels they promoted.
The defendant companies removed the case to federal court invoking a
number of grounds for federal jurisdiction, including the federal officer
removal statute, 28 U. S. C. §1442. The City argued that none of the
defendants’ various grounds for removal justified retaining federal juris-
diction, and the district court agreed, issuing an order remanding the
case back to state court. Although an order remanding a case to state
court is ordinarily unreviewable on appeal, Congress has determined
that appellate review is available for those orders “remanding a case to
the State court from which it was removed pursuant to section 1442 or
1443 of [Title 28].” §1447(d). The Fourth Circuit read this provision
to authorize appellate review only for the part of a remand order decid-
ing the § 1442 or § 1443 removal ground. It therefore held that it lacked
jurisdiction to review the district court’s rejection of the defendants’
other removal grounds.

Held: The Fourth Circuit erred in holding that it lacked jurisdiction to
consider all of the defendants’ grounds for removal under §1447(d).
Pp. 237-247.

(@) The ordinary meaning of §1447(d)’s text permits appellate review
of the district court’s entire remand order when a defendant relies on
§1442 or §1443 as a ground for removal. The relevant portion of
§1447(d) provides that “an order remanding a case to the State court
from which it was removed pursuant to section 1442 or 1443 of this title
shall be reviewable by appeal.” The “order remanding a case” here
rejected all of the defendants’ grounds for removal because (subject to
exceptions not applicable here) the district court was not at liberty to
remove the City’s case from its docket until it determined that it lacked
any authority to entertain the suit. See, e. g., Carnegie-Mellon Univ.
v. Cohill, 484 U. S. 343, 356; see also Sprint Communications, Inc. v.
Jacobs, 571 U.S. 69, 72 (“[Clourts are obliged to decide cases within
the scope of federal jurisdiction” assigned to them). And this case was
removed “pursuant to” § 1442 because the defendants relied on § 1442 as
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a ground for removal when satisfying the requirements of §1446. It
makes no difference that the defendants removed the case “pursuant to”
multiple federal statutes. The general removal statute contemplates
this possibility when it speaks of actions “removed solely under” the
diversity jurisdiction statute. §1446(b)(2)(A) (emphasis added). And
§1447(d) contains no comparable language limiting appellate review to
cases removed solely under §1442 or §1443. The parties’ dueling ob-
servations that Congress knows how to authorize appellate courts to
review every issue in a remand order, see, e. g., 18 U. S. C. §3595(c)(1),
and that Congress also knows how to limit appellate review to particu-
lar “questions” rather than the whole “order,” see, e.g., 28 U.S.C.
§1295(a)(7), confirms the wisdom of focusing on the language Congress
did employ. The City’s novel contention that the defendants never
really removed the case pursuant to § 1442 because no federal court here
held that the statute indeed authorized removal is mistaken and has
never been adopted by any court. Pp. 237-240.

(b) The Court’s most analogous precedent, Yamaha Motor Corp.,
U S. A. v. Calhoun, 516 U. S. 199, resolves any remaining doubt about
the best reading of §1447(d). That case involved a dispute about the
meaning of § 1292(b)—a statute allowing a district court to certify “an
order” to the court of appeals if it “involves a controlling question of
law.” The Court held that the statute’s grant of appellate review for
the “order,” meant the entire order was reviewable, not just the part of
the order containing the “controlling question of law.” Id., at 205. The
City suggests that the statute’s use of the word “involves” shows that
the reviewable issues on appeal can be broader than the certified ques-
tion. But nothing in Yamaha turned on the presence of the word “in-
volves.” Instead, as here, the Court focused on the statute’s use of the
word “order.” The Court’s decisions in Murdock v. Memphis, 20 Wall.
590, and United States v. Keitel, 211 U. S. 370, do not support the City
because both decisions were driven by concerns unique to their statu-
tory contexts; their reasoning is not easily generalizable to other juris-
dictional statutes; and neither comes nearly as close to the mark as
Yamaha. The Court’s decisions in Carlsbad Technology, Inc. v. HIF
Bio, Inc., 556 U.S. 635, and Thermtron Products, Inc. v. Hermans-
dorfer, 423 U. S. 336—which permitted rather than foreclosed appellate
review of certain remand orders—similarly do not help the City’s cause
because they say nothing about the part of § 1447(d) at issue today. Fi-
nally, the City argues that, when Congress amended § 1447(d) to add the
exception for federal officer removal under § 1442 to the existing excep-
tion for civil rights cases under §1443, Congress ratified lower court
decisions that had read the prior version of §1447(d) as permitting re-
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view only of the part of the remand order addressing § 1443’s civil rights
removal ground. It is most unlikely that a smattering of lower court
opinions could ever represent a “broad and unquestioned” judicial con-
sensus that Congress must have been aware of and is presumed to have
endorsed. Jama v. Immigration and Customs Enforcement, 543 U. S.
335, 349. And it certainly cannot do so where, as here, “the text and
structure of the statute are to the contrary.” Id., at 352. Pp. 240-245.

(c) The City’s policy arguments do not alter the result because “even
the most formidable” policy arguments cannot “overcome” a clear statu-
tory directive, Kloeckner v. Solis, 568 U. S. 41, 56, n. 4. While the City
argues that allowing exceptions to the bar on appellate review of re-
mand orders will impair judicial efficiency, that is the balance that Con-
gress struck for cases removed pursuant to § 1442 or § 1443. And allow-
ing full appellate review may actually help expedite some cases. The
City’s contention that the Court’s reading of § 1447(d) will invite defend-
ants to frivolously add §1442 or §1443 to their other grounds for re-
moval has already been addressed by other statutes and rules, such as
§ 1447(c), which permits a district court to order a party to pay the costs
and expenses of removal, and Federal Rule of Civil Procedure 11(b)—(c),
which authorizes courts to sanction frivolous arguments. The Court
declines to consider the merits of the defendants’ removal grounds and
remands for the Fourth Circuit to consider those matters in the first
instance. Pp. 245-247.

952 F. 3d 452, vacated and remanded.

GORSUCH, J., delivered the opinion of the Court, in which ROBERTS,
C. J, and THOMAS, BREYER, KAGAN, KAVANAUGH, and BARRETT, JJ,
joined. SOTOMAYOR, J., filed a dissenting opinion, post, p. 247. ALITO, J.,
took no part in the consideration or decision of the case.

Kannon K. Shanmugam argued the cause for petitioners.
With him on the briefs were William 1. Marks, Tanya S.
Manno, Theodore V. Wells, Jr., Daniel J. Toal, Peter D.
Keisler, C. Frederick Beckner 111, Theodore J. Boutrous, Jr.,
Thomas G. Hungar, David C. Frederick, Brendan J. Crim-
mins, Daniel S. Severson, Philip H. Curtis, Matthew T.
Heartney, Kathleen Taylor Sooy, Tracy A. Roman, Honor
R. Costello, Nathan P. Eimer, Pamela R. Hanebutt, Ryan J.
Walsh, Michelle N. Lipkowitz, Thomas K. Prevas, Sean C.
Grimsley, Jameson R. Jones, Martha Thomsen, Megan
Berge, Shannon S. Broome, and Shawn Patrick Regan.
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Counsel

Brinton Lucas argued the cause for the United States as
amicus curiae urging reversal. With him on the brief were
Acting Solicitor General Wall, Assistant Attorney General
Clark, Deputy Solicitor General Gannon, and Jonathan D.
Brightbill and Eric Grant, Deputy Assistant Attorneys Gen-
eral, Jennifer Scheller Neumann, and Avi M. Kupfer.

Victor M. Sher argued the cause for respondents. With
him on the brief were Matthew K. Edling, and Martin D.
Quiriones.*

*Briefs of amict curiae urging reversal were filed for the State of Indi-
ana et al. by Curtis T. Hill, Jr., Attorney General of Indiana, Thomas M.
Fisher, Solicitor General, Kian J. Hudson, Deputy Solicitor General, and
Corrine L. Youngs and Julia C. Payne, Deputy Attorneys General, by
Clyde Swiffen, Jr., Acting Attorney General of Alaska, and by the Attor-
neys General for their respective States as follows: Steve Marshall of Ala-
bama, Christopher M. Carr of Georgia, Derek Schmidt of Kansas, Lynn
Fitch of Mississippi, Eric Schmitt of Missouri, Douglas J. Peterson of Ne-
braska, Wayne Stenehjem of North Dakota, Alan Wilson of South Caro-
lina, Jason R. Ravnsborg of South Dakota, Ken Paxton of Texas, and Sean
D. Reyes of Utah; for the American Petroleum Institute by William M.
Jay, Andrew Kim, and Paul G. Afonso; for the Atlantic Legal Foundation
by Lawrence S. Ebner; for DRI-The Voice of the Defense Bar by Matthew
T. Nelson; for Energy Policy Advocates by Matthew D. Hardin; for the
National Association of Manufacturers et al. by Philip S. Goldberg, Linda
E. Kelly, and Patrick Hedren; for the Washington Legal Foundation by
John M. Masslon II and Cory L. Andrews; and for Gen. Richard B. Myers
(Ret.) et al. by Tristan L. Duncan. Zachary D. Tripp filed a brief for the
Chamber of Commerce of the United States of America as amicus curiae
urging vacatur.

Briefs of amici curiae urging affirmance were filed for the State of New
York et al. by Letitia James, Attorney General of New York, Barbara D.
Underwood, Solicitor General, Steven C. Wu, Deputy Solicitor General,
and Matthew W. Grieco, Assistant Solicitor General, by Peter F. Neronha,
Attorney General of Rhode Island, Neil F. X. Kelly, Assistant Attorney
General, and Tricia O’Hare Jedele and Alison B. Hoffman, Special Assist-
ant Attorneys General, and by the Attorneys General for their respective
jurisdictions as follows: Xawvier Becerra of California, William Tong of
Connecticut, Kathleen Jennings of Delaware, Karl A. Racine of the Dis-
trict of Columbia, Clare E. Connors of Hawaii, Kwame Raoul of Illinois,
Aaron M. Frey of Maine, Mawra Healey of Massachusetts, Dana Nessel
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JUSTICE GORSUCH delivered the opinion of the Court.

This case began when Baltimore’s mayor and city council
sued various energy companies for promoting fossil fuels
while allegedly concealing their environmental impacts.
But the merits of that claim have nothing to do with this
appeal. The only question before us is one of civil proce-
dure: Does 28 U. S. C. §1447(d) permit a court of appeals to
review any issue in a district court order remanding a case
to state court where the defendant premised removal in part
on the federal officer removal statute, §1442, or the civil
rights removal statute, § 14437

I

Three years ago, Baltimore’s mayor and city council (we
refer to them collectively as the City) filed suit in Maryland
state court. The City’s complaint included a number of
state-law causes of action, but most centered on the defend-
ants’ alleged failure to warn about the dangers of their prod-
ucts—and the injuries the City says it suffered as a result.

Soon after the City filed suit, the defendants removed the
case to federal court. In support of their action, the defend-
ants invoked a variety of federal statutes. Most relevant
for our purposes, they pointed to a provision that promises
a federal forum for any action against an “officer (or any
person acting under that officer) of the United States or of

of Michigan, Keith Ellison of Minnesota, Aaron Ford of Nevada, Gurbir
S. Grewal of New Jersey, Hector Balderas of New Mexico, Joshua H. Stein
of North Carolina, Ellen F. Rosenblum of Oregon, Thomas J. Donovan,
Jr., of Vermont, Mark R. Herring of Virginia, and Robert W. Ferguson of
Washington; for the Chesapeake Bay Foundation et al. by Ian Fein, Pete
Huffman, and Jon A. Mueller; for State and Local Government Groups
by Robert S. Peck and Lisa Soronen; for Erwin Chemerinsky et al. by
William A. Rossbach; and for Sen. Sheldon Whitehouse et al. by Gerson
H. Smoger.

Marco B. Simons, Richard L. Herz, Michelle C. Harrison, Kevin S.
Hanmnon, and David Bookbinder filed a brief for Boulder County, Colorado
et al. as amici curiae.
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any agency thereof, in an official or individual capacity, for
or relating to any act under color of such office.” 28
U. S. C. §1442(a)(1).

This statute authorized the removal of the City’s suit, the
defendants said, because some of their challenged explora-
tion, drilling, and production operations took place at the fed-
eral government’s behest. The companies also identified a
number of other statutes that they believed independently
supported removal: the federal-question statute, 28 U. S. C.
§1331; the Outer Continental Shelf Lands Act, 92 Stat.
657, 43 U. S. C. §1349(b); the admiralty jurisdiction statute,
28 U.S.C. §1333; and the bankruptcy removal statute,
28 U. S. C. §1452.

Once the case arrived in federal court, the City filed a mo-
tion seeking to have it remanded back to state court. The
City argued that none of the companies’ grounds for removal
justified retaining federal jurisdiction. In an extensive
order, the district court reviewed each of the defendants’
cited bases for removal before ultimately agreeing with the
City and remanding the case to state court.

Normally that would have ended the matter. Since at
least 1949, federal appellate courts have generally lacked the
power to review a district court order remanding a case to
state court. See Act of May 24, 1949, §84, 63 Stat. 102.
But like most rules, this one has accrued exceptions with
time. In the Civil Rights Act of 1964, Congress created an
exception allowing appellate review for cases “ ‘removed pur-
suant to’” 28 U. S. C. §1443, a provision that guarantees a
federal forum for certain federal civil rights claims. See
§901, 78 Stat. 266. So before a civil rights case is returned
to state court, a federal court of appeals usually can inter-
vene to test the soundness of the district court’s remand
order.

In 2011, Congress added a similar exception for suits
against federal officers or agencies removed pursuant to 28
U.S. C. §1442. See Removal Clarification Act, §2, 125 Stat.
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545-546. Here, too, Congress has deemed it appropriate to
allow appellate review before a district court may remand a
case to state court. All told, then, the law as it stands today
provides that “[aln order remanding a case to the State court
from which it was removed is not reviewable on appeal or
otherwise, except that an order remanding a case to the
State court from which it was removed pursuant to section
1442 or 1443 of this title shall be reviewable by appeal or
otherwise.” 28 U.S. C. §1447(d).

After the district court ordered the City’s case remanded
to state court, the defendants sought to appeal—and this
much everyone seemed to agree they were free to do. After
all, the defendants had relied on the federal officer removal
statute found in § 1442 when they removed the case to fed-
eral court—and the current version of §1447(d) permits an
appeal in just these circumstances. The real trouble began
only when it came to the scope of the defendants’ appeal.
The Fourth Circuit read § 1447(d) as authorizing it to review
only the part of the district court’s remand order discussing
§1442. As aresult, the court of appeals refused to consider
whether the district court may have erred when it rejected
the defendants’ other grounds for removal. Finding (only)
the district court’s § 1442 analysis sound, the Fourth Circuit
proceeded to affirm. 952 F. 3d 452 (2020).

This ruling highlighted a circuit split. The Seventh Cir-
cuit, for example, has reasoned that §1447(d) extends appel-
late review to the whole of an “‘order remanding a case to
the State court from which it was removed pursuant to sec-
tion 1442 or 1443.” See Lu Junhong v. Boeing Co., 792
F. 3d 805, 811 (2015). On that reading of the statute, appel-
late review is not confined to a defendant’s removal argu-
ments under the federal officer and civil rights removal stat-
utes. Instead, a court of appeals may review the merits of
all theories for removal that a district court has rejected.
Because the courts of appeals disagree over the scope of
their appellate authority under § 1447(d), we agreed to take
this case to resolve the question. 591 U. S. 1080 (2020).
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II
A

When called on to interpret a statute, this Court generally
seeks to discern and apply the ordinary meaning of its terms
at the time of their adoption. Niz-Chavez v. Garland, 593
U. S. 155, 160 (2021). Here, the relevant portion of §1447(d)
provides that “an order remanding a case to the State court
from which it was removed pursuant to section 1442 or 1443
of this title shall be reviewable by appeal.”

To our minds, the first telling clue lies in the statute’s use
of the term “order.” Whether we look to the time of
§1447(d)’s adoption or amendment, a judicial “order” meant
then what it means today: a “written direction or command
delivered by . .. a court or judge.”! So an “order remanding
a case” was (and is) a formal command from a district court
returning the case to state court. In this case, the district
court’s remand order rejected all of the defendants’ grounds
for removal. For good reason too. Normally, federal juris-
diction is not optional; subject to exceptions not relevant
here, “courts are obliged to decide cases within the scope of
federal jurisdiction” assigned to them. Sprint Communica-
tions, Inc. v. Jacobs, 571 U. S. 69, 72 (2013). So the district
court wasn’t at liberty to remove the City’s case from its
docket until it determined that it lacked any authority to
entertain the suit. See, e. g., Carnegie-Mellon Univ. v. Co-
hill, 484 U. S. 343, 356 (1988). From this it would seem to
follow that, when a district court’s removal order rejects all
of the defendants’ grounds for removal, §1447(d) authorizes
a court of appeals to review each and every one of them.
After all, the statute allows courts of appeals to examine the
whole of a district court’s “order,” not just some of its parts
or pieces.

!Black’s Law Dictionary 1322 (11th ed. 2019); see also id., at 1206 (9th
ed. 2009); id., at 1247 (rev. 4th ed. 1968) (“Every direction of a court or
judge made or entered in writing, and not included in a judgment”); id.,
at 1247 (4th ed. 1951) (same); id., at 1298 (3d ed. 1933) (same).
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Of course, §1447(d) extends appellate review only to some
orders—those remanding a “case . . . removed pursuant to
section 1442 or 1443.” But it’s hard to see how that qualifi-
cation changes the calculus. To remove a case, a defendant
must comply with 28 U. S. C. §1446. Essentially, that stat-
ute requires the defendant to provide affected parties and
courts with a notice stating its grounds for removal.
§§1446(a), (d). The combination of these actions “effect[s]
the removal.” §1446(d). To remove a case “pursuant to”
§ 1442 or § 1443, then, just means that a defendant’s notice of
removal must assert the case is removable “in accordance
with or by reason of ” one of those provisions.? Here, every-
one admits the defendants’ notice of removal did just that by
citing §1442 as one of its grounds for removal. Once that
happened and the district court ordered the case remanded
to state court, the whole of its order became reviewable on
appeal.

Nor does it matter if (as here) a defendant removes a case
“pursuant to” multiple federal statutes. Often enough,
parties act pursuant to a variety of legal authorities. A
criminal defendant may suggest he is eligible for sentencing
relief pursuant to multiple provisions. E.g., Pepper v.
United States, 562 U. S. 476, 481, n. 1 (2011). A civil litigant
might file a complaint pursuant to more than one statute.
E.g., Rimini Street, Inc. v. Oracle USA, Inc., 586 U. S.
334, 337 (2019). Likewise, a party may assert multiple
grounds for removing a case to federal court—as the defend-
ants did here. Indeed, the general removal statute contem-
plates just this possibility when, in contrast, it speaks of
actions “removed solely under” the diversity jurisdiction
statute. §1446(b)(2)(A) (emphasis added). Yet, the partic-
ular provision at issue before us does not contain any compa-

2Black’s Law Dictionary, at 1401 (rev. 4th ed. 1968); id., at 1401 (4th ed.
1951); see also SAS Institute, Inc. v. Iancu, 584 U. S. 357, 371 (2018) (“in
accordance with”); Black’s Law Dictionary, at 1493 (11th ed. 2019) (“[iln
compliance with; in accordance with; under”; “[a]s authorized by”).



Cite as: 593 U. S. 230 (2021) 239

Opinion of the Court

rable language like that limiting appellate review solely to
issues under §1442 or §1443. Instead and again, §1447(d)
permits appellate review of the district court’s remand
order—without any further qualification.

B

How does the City reply? It suggests that exceptions to
statutory rules should be construed narrowly—and that our
reading of §1447(d)’s exception to its general rule against
appellate review is too permissive.

We disagree. As a preliminary matter, the factual prem-
ise underlying the City’s argument is surely contestable.
One might just as easily conceive of §1447(d)’s usual rule
barring appellate review as itself an exception to the even
more general rule that final district court orders are appeal-
able under 28 U.S.C. §1291. More fundamentally, the
City’s legal premise is also in error. This Court has “‘no
license to give statutory exemptions anything but a fair
reading.”” Food Marketing Institute v. Argus Leader
Media, 588 U. S. 427, 439 (2019) (brackets omitted). Excep-
tions and exemptions are no less part of Congress’s work
than its rules and standards—and all are worthy of a court’s
respect. That a law might temper its pursuit of one goal
by accommodating others can come as no surprise. Often
legislation becomes possible only because of such compro-
mises. Often lawmakers tread in areas fraught with com-
peting social demands where everyone agrees trade-offs are
required. Whatever the reason for a legislative compro-
mise, we have no right to place our thumbs on one side of
the scale or the other. Henson v. Santander Consumer
USA Inc., 582 U. S. 79, 89 (2017).

Alternatively, the City suggests that, if Congress had
wanted appellate courts to review every issue in a remand
order, it would have said as much. Sometimes, the City ob-
serves, Congress does exactly that, expressly directing
courts to resolve “all” legal issues in certain cases. See
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Brief for Respondent 21 (citing 18 U.S.C. §3595(c)(1); 5
U.S. C. §1508; 38 U. S. C. §7104(a); and 33 U. S. C. §1320(f)).
But the defendants remind us that Congress also knows how
to limit appellate review to particular “questions” rather
than the whole of a district court’s “order”; sometimes it does
just that too. See Brief for Petitioners 18 (citing 28 U. S. C.
§1295(a)(7); 38 U. S. C. §7292(b)(1); 42 U. S. C. §8514(a)(2); 52
U.S.C. §30110; 28 U.S. C. §1254(2); 50 U.S. C. §1803(j)).
In the end, all of the parties’ fencing about language Con-
gress didn’t use persuades us of only one thing—that we are
best served by focusing on the language it did employ.

All of which leaves the City to offer a different argument
from a new direction. Now, the City contends, the defend-
ants never really removed this case pursuant to §1442. On
this account, a case is not “removed pursuant to section 1442
or 1443” until a federal court (district or appellate) holds that
one of these statutes authorizes removal. Because that
never happened here, the City reasons, the defendants were
not entitled to any appellate review. But this argument
isn’t only novel—the City didn’t pursue it below and no court
of appeals has adopted it. It is also mistaken. As we've
seen, it is generally a defendant’s actions under § 1446 that
“effect the removal.” Once a defendant complies with
§1446, a state court may not proceed “further unless and
until the case is remanded.” 28 U.S.C. §1446(d). That’s
why normally it’s the plaintiff who must seek judicial inter-
vention if it wishes to have the matter remanded to state
court—just as the City did here.

I11
A

To the extent any doubt remains about how best to read
§1447(d), we believe our most analogous precedent resolves
it. In Yamaha Motor Corp., U.S. A. v. Calhoun, 516 U. S.
199, 204 (1996), this Court faced a dispute about the meaning
of 28 U. S. C. §1292(b). That statute allows a district court
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to certify “an order” to the court of appeals if it “involves a
controlling question of law as to which there is substantial
ground for difference of opinion,” and if “an immediate ap-
peal from the order may materially advance the ultimate ter-
mination of the litigation.” In Yamaha, the Court asked the
parties to address whether §1292(b) authorizes appellate
courts to review any question contained in the district
court’s order—or whether it allows those courts to address
only the “controlling question of law” the district court certi-
fied for further review.

The answer there is telling here. The Court held that,
“la]s the text of § 1292(b) indicates, appellate jurisdiction ap-
plies to the order certified to the court of appeals, and is
not tied to the particular question formulated by the district
court.” 516 U.S., at 205. Although appellate courts “may
not reach beyond the certified order to address other orders
made in the case,” they “may address any issue fairly in-
cluded within the certified order because it is the order that
is appealable, and not the controlling question identified by
the district court.” Ibid. (internal quotation marks omit-
ted). Exactly the same might be said of our case: “[Blecause
it is the [district court’s removal] order that is appealable,”
a court of appeals “may address any issue fairly included
within” it. Ibid. (internal quotation marks omitted).

The City seeks to distinguish Yamaha but we don’t see
how we fairly might. The City observes that §1292(b)
allows an appeal from an order that “involves” a controlling
question of law. By using the word “involves,” the City sub-
mits, Congress sought to make plain that the reviewable is-
sues on appeal can be broader than the certified controlling
question of law. And, the City stresses, the word “involves”
does not appear in §1447(d). But that is beside the point.
Nothing in Yamaha turned on the presence of the word “in-
volves” in §1292(b). Instead, the Court’s reasoning cen-
tered on the statute’s use of the word “order.” By allowing
appellate courts to review a district court’s “order,” the
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Court explained, Congress had allowed review of any issue
fairly encompassed within it. That reasoning applies with
no less force here.

B

If Yamaha does much to undermine its argument, the City
seeks to draw support from other of this Court’s cases.
Principally, it points to Murdock v. Memphis, 20 Wall. 590
(1875), and United States v. Keitel, 211 U. S. 370 (1908). But
both decisions were driven by concerns unique to their statu-
tory contexts; their reasoning is not easily generalizable to
other jurisdictional statutes; and neither comes nearly as
close to the mark as Yahama.

Start with Murdock. That case involved 28 U. S. C.
§1257, a statute permitting this Court to review certain
state court “judgments or decrees.” Concerned with the
constitutional implications of allowing federal courts to re-
view questions of state law, the Court in Murdock construed
the statute as authorizing this Court to examine only issues
of federal law contained within state court judgments and
decrees. See 20 Wall, at 630-632. Along the way, the
Court took pains to reserve the question whether Congress
could ever authorize this Court to review matters of state
law already definitively resolved by state courts. Id., at
633. By contrast, no comparable concern with the Constitu-
tion’s federal structure exists here. At some level, of
course, removal practices implicate questions of comity be-
tween federal and state authorities. But today we are
asked to decide only whether a federal court of appeals may
review one or many federal law rulings issued by an inferior
federal court. That comparatively humble question lies no-
where near Murdock’s bounds.

Keitel involved the now-repealed Criminal Appeals Act.
That law authorized the government to appeal adverse crim-
inal “decision[s] or judgment[s]” based on certain enumer-
ated grounds, such as the invalidity of a federal statute. See
ch. 2564, 34 Stat. 1246. For its part, the Court held that
this language allowed the government to appeal only the stat-
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utorily enumerated questions. 211 U. S., at 398-399. Like
Murdock, the Court in Keitel rested heavily on the statute’s
context in reaching its conclusion. A new entitlement
allowing the government to appeal an adverse criminal judg-
ment was, in the Court’s view, “exceptional.” 211 U. S., at
399. Meanwhile, here again, nothing in our case implicates
that concern.

Closer to home, the City directs our attention to Carlsbad
Techmology, Inc. v. HIF Bio, Inc., 556 U. S. 635, 638 (2009),
and Thermtron Products, Inc. v. Hermansdorfer, 423 U. S.
336, 345-346 (1976). Those cases addressed the first clause
of §1447(d), which generally bars appellate review of re-
mand orders. Carlsbad and Thermtron held this bar ap-
plies only to remand orders premised on a lack of subject
matter jurisdiction or a defect in removal procedure; other
remand orders remain appealable. See Carlsbad, 556 U. S.,
at 638. The Court said this conclusion was necessary to
make sense of §1447(d)’s interaction with §1447(c). See id.,
at 638.

None of this, however, helps the City’s cause. Some have
questioned Carlsbad and Thermtron. See, e.g., 556 U. S.,
at 642 (Stevens, J., concurring); id., at 642-643 (Scalia, J.,
concurring); Kakarala v. Wells Fargo Bank, N. A., 578 U. S.
914 (2016) (THOMAS, J., dissenting from denial of certiorari).
But even taken on their own terms, both decisions permitted
rather than foreclosed appellate review of certain remand
orders. And the fact that this Court deemed certain orders
appealable under the statute’s first clause simply does not
settle, one way or another, the scope of appellate review
under the statute’s second clause.

Having exhausted our cases, the City seeks support in
lower court decisions. It draws our attention to 2011 when
Congress amended § 1447(d) to authorize appellate review of
remand orders in cases removed under the federal officer
statute. By that time, the City says, a number of courts of
appeals had already interpreted the prior version of § 1447(d)
that allowed appeals from remand orders in cases removed
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under the Civil Rights Act. And many of those courts had
read §1447(d) as permitting them to review only the part of
a remand order addressing the civil rights removal ground.
From this fact, the City reasons, it follows that Congress
implicitly ratified and endorsed parallel limits on appellate
review when it adopted its 2011 amendments.

Again, we do not see it. It seems most unlikely to us that
a smattering of lower court opinions could ever represent
the sort of “judicial consensus so broad and unquestioned
that we must presume Congress knew of and endorsed it.”
Jama v. Immigration and Customs Enforcement, 543 U. S.
335, 349 (2005). And it certainly cannot do so where, as
here, “the text and structure of the statute are to the con-
trary.” Id., at 352. This Court bears no “warrant to ignore
clear statutory language on the ground that other courts
have done so.” Milner v. Department of Navy, 562 U. S.
562, 576 (2011). Our duty is to follow the law as we find it,
not to follow rotely whatever lower courts once might have
said about it.

Separately, the City worries that our interpretation might
upset lower court decisions on a different question. The
City points out that, when a district court remands a case, it
may require the defendant to pay certain of the plaintiff’s
fees and costs. See 28 U.S.C. §1447(c). While §1447(d)
generally precludes appellate review of remand orders, many
lower courts have suggested that these § 1447(c) fee and cost
awards are nonetheless reviewable on appeal. The City
contends that our reading of § 1447(d) could put an end to all
that. It could, the City reasons, because if an “order re-
manding a case” really means the whole order, then the stat-
ute may bar appellate review of fee and cost awards con-
tained within those orders. That much, however, does not
necessarily follow. Often enough fee and cost awards are
treated as collateral to the merits and independently appeal-
able. See, e.g., Budinich v. Becton Dickinson & Co., 486



Cite as: 593 U. S. 230 (2021) 245

Opinion of the Court

U. S. 196, 200 (1988). In any event, the question is not pre-
sented in this case and we do not purport to resolve it.

Iv

The City concludes by asking us to consider the policy con-
sequences that follow from giving the text its ordinary mean-
ing. Barring appellate review of remand orders, the City
says, serves the worthy goal of allowing the parties to get
on with litigating the merits of their cases in state court.
Meanwhile, the City submits, allowing exceptions to this
rule promises only to impair that efficiency interest.

The difficulties with this argument are by now familiar.
As this Court has explained, “even the most formidable” pol-
icy arguments cannot “overcome” a clear statutory directive.
Kloeckner v. Solis, 568 U. S. 41, 56, n. 4 (2012). Besides,
everyone agrees that the statute tempers its obvious concern
with efficiency when it comes to cases removed pursuant to
§1442 or §1443. For that subset of cases, Congress has ex-
pressed a heightened concern for accuracy, authorized appel-
late review, and accepted the delay it can entail. The fact
that the law as written allows appellate courts to examine
all (and not just some) removal grounds in these cases per-
haps just demonstrates, as Judge Easterbrook has sug-
gested, a congressional judgment that the “marginal delay
from adding . . . extra issue[s] to a case where the time
for briefing, argument, and decision has already been ac-
cepted is likely to be small.” See Lu Junhong, 792 F. 3d,
at 813.

In fact, allowing a fuller form of appellate review may ac-
tually help expedite some appeals. Suppose a court of ap-
peals finds the § 1442 or § 1443 issue a difficult and close one,
but believes removal is clearly and easily warranted on
another basis. Allowing the court to address that easier
question and avoid harder ones may facilitate a prompter
resolution of the proceeding for all involved. At the least, a
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rational Congress could have thought that considerations
like these warranted allowing a court of appeals the power
to review the whole of a district court’s remand order rather
than just certain select aspects of it.

That leaves the City to argue about different conse-
quences. It warns that our interpretation will invite
gamesmanship: Defendants may frivolously add §1442 or
§ 1443 to their other grounds for removal, all with an eye to
ensuring appellate review down the line if the case is re-
manded. But the answers here too are familiar. Once
more, this Court’s task is to discern and apply the law’s plain
meaning as faithfully as we can, not “to assess the conse-
quences of each approach and adopt the one that produces
the least mischief.” Lewis v. Chicago, 560 U.S. 205, 217
(2010).

Nor is it as if Congress has been blind to the City’s con-
cerns. As the City itself acknowledges, thanks to § 1447(c)
a district court may order a defendant to pay the plaintiff’s
costs and expenses (including attorney’s fees) if it frivolously
removes a case from state court. Additionally, the Federal
Rules of Civil Procedure allow courts to sanction frivolous
arguments made in virtually any context. Rules 11(b)—(c).
Congress, thus, has already addressed the City’s concerns in
other statutes and rules—just not in §1447(d). To the ex-
tent that experience may prove these other measures insuf-
ficient, Congress is of course free to revise its work anytime.
But that forum, not this one, is the proper place for such

lawmaking.
%

The Fourth Circuit erred in holding that it was powerless
to consider all of the defendants’ grounds for removal under
§1447(d). In light of that error, the defendants ask us to
consider some of those additional grounds ourselves. That
task, however, does not implicate the circuit split that we
took this case to resolve and we believe the wiser course is
to leave these matters for the Fourth Circuit to resolve
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in the first instance. See Brownback v. King, 592 U. S.
209, 215, n. 4 (2021). The judgment of the Fourth Circuit is
vacated, and the case is remanded for further proceedings
consistent with this opinion.

So ordered.

JUSTICE ALITO took no part in the consideration or deci-
sion of this case.

JUSTICE SOTOMAYOR, dissenting.

Civil defendants in state court may remove a case to fed-
eral district court by asserting one or more bases for federal
jurisdiction. If the district court concludes that the case
was improperly removed, it issues an order remanding the
case back to state court. For more than a century, the rule
has been that such remand orders are generally not subject
to appellate review. See In re Pennsylvania Co., 137 U. S.
451, 453-454 (1890). This rule, codified at 28 U.S.C.
§1447(d), “reflects Congress’s longstanding policy of not per-
mitting interruption of the litigation of the merits of a re-
moved case by prolonged litigation of questions of jurisdic-
tion of the district court to which the cause is removed.”
Powerex Corp. v. Reliant Energy Services, Inc., 551 U. S.
224, 238 (2007) (internal quotation marks omitted).

Originally, there were no exceptions to §1447(d)’s bar on
appellate review. See §1447(d) (1946 ed., Supp. III). Then,
as part of the Civil Rights Act of 1964, Congress created
appellate jurisdiction over “‘order[s] remanding a case to the
State court from which it was removed pursuant to section
1443,”” the civil rights removal statute. §901, 78 Stat. 266,
28 U.S. C. §1447(d) (1964 ed.). In 2011, Congress extended
this exception to cases removed pursuant to §1442, the fed-
eral officer removal statute. See §1447(d) (2012 ed.).

The Court today holds that a defendant who invokes either
§1442 or §1443 when removing a case to federal court is
entitled to appellate review of not just those grounds, but
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also any other grounds for removal the defendant asserts. I
disagree. That interpretation lets defendants sidestep
§1447(d)’s bar on appellate review by shoehorning a §1442
or §1443 argument into their case for removal. In other
words, it lets the exception swallow the rule. Furthermore,
when Congress amended § 1447(d) to permit appellate review
of decisions under §1442, every Court of Appeals to have
addressed the question interpreted § 1447(d) to permit appel-
late review of arguments under § 1443 only, not of other ar-
guments for removal addressed in the same order. If Con-
gress wanted to disturb that consensus, it would have said
so. I respectfully dissent.
I

Section 1447(d) permits appellate review of “an order re-
manding a case to the State court from which it was removed
pursuant to section 1442 or 1443.” KEveryone agrees how
this provision operates in two scenarios. First, if a defend-
ant removes a suit to federal court without invoking either
§ 1442 or § 1443, appellate courts may not review the district
court’s remand order. Second, if a defendant removes a suit
solely under § 1442 or § 1443, appellate review is available for
the remand order addressing that single ground for removal.

But what if a defendant removes a case to federal court
on multiple grounds, only one of which is §1442 or §1443?
Section 1447(d) does not speak clearly to that scenario. In
some statutes, Congress takes care to specify when it means
“this and only this ground.” See, e.g., §1446(b)(2)(A) (ad-
dressing civil actions “removed solely under section
1441(a)”). Other times, Congress makes clear that reliance
on a certain ground even “in part” will suffice. See, e. g,
§1295(a)(2) (providing for jurisdiction in the Court of Ap-
peals for the Federal Circuit over certain distriet court deci-
sions “if the jurisdiction of that court was based, in whole or
in part, on section 1346 of this title”). Section 1447(d) con-
tains neither kind of clarifying language, leaving uncertain
how the provision applies to cases that are not removed
under § 1442 or § 1443 alone. See Board of Cty. Comm’rs of
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Boulder Cty. v. Suncor Energy (U. S. A.) Inc., 965 F. 3d 792,
805 (CA10 2020) (Section 1447(d) “does not expressly contem-
plate the situation in which removal is done pursuant to one
of these sections and other grounds” (internal quotation
marks omitted)).

There are three possible ways forward. The first possibil-
ity is that § 1447(d) permits appellate review of any asserted
basis for removal so long as the suit was removed in part
pursuant to §1442 or §1443. That is the interpretation
urged by petitioners and adopted by the Court today. See
ante, at 237-239. The problem with this interpretation is
that it stretches the exception in §1447(d) too far. It allows
defendants to bootstrap their entire case for removal into the
court of appeals simply by tacking on an argument under
§1442 or §1443. Indeed, under this interpretation, a de-
fendant could formally abandon its argument under § 1442 or
§1443 and seek an appeal exclusively of other grounds for
removal. See Tr. of Oral Arg. 34-36, 40-41. That bizarre
outcome, inexplicable in light of the manifest objective of
limiting the exceptions in § 1447(d), cautions heavily against
this interpretation.

Another possibility is that a suit removed pursuant to mul-
tiple grounds is not a suit removed pursuant to §1442 or
§1443 at all, meaning no appellate review whatsoever is
available under §1447(d). For good reason, no one advo-
cates this interpretation. Such a rule would certainly avoid
prolonged disputes about whether a case belongs in state or
federal court, but only by denying appellate review for
claims of jurisdiction under the federal-officer and civil-
rights removal statutes. That result is hard to square with
Congress’ express directive that such claims get a second
look.

The third possibility is that §1447(d) allows appellate re-
view of a defendant’s assertion of removal jurisdiction under
the federal-officer or civil-rights removal statute alone.
Any other grounds for removal would remain subject to
§1447(d)’s bar on appellate review. This interpretation best
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accords with “Congress’s longstanding policy of not permit-
ting interruption of the litigation of the merits of a removed
case” with lengthy jurisdictional disputes, Powerex Corp.,
551 U. S., at 238 (internal quotation marks omitted), while
still allowing review of the two grounds Congress carved out
for special treatment. It also follows this Court’s usual pol-
icy of construing both statutory exceptions and procedures
for removal narrowly. See Maracich v. Spears, 570 U. S. 48,
60 (2013) (Statutory exceptions are to be “narrowly [con-
strued] in order to preserve the primary operation of the
provision” (internal quotation marks omitted)); Syngenta
Crop Protection, Inc. v. Henson, 537 U.S. 28, 32 (2002)
(“[Sltatutory procedures for removal are to be strictly con-
strued” out of respect for state sovereignty).

Over the course of several decades, eight Courts of Ap-
peals (every one to consider the question) adopted this third
view of §1447(d).* See, e.g., Patel v. Del Taco, Inc., 446
F. 3d 996, 998 (CA9 2006); Alabama v. Conley, 245 F. 3d 1292,
1293, n. 1 (CA11 2001) (per curiam); Thornton v. Holloway,
70 F. 3d 522, 524 (CA8 1995); State Farm Mut. Auto Ins. Co.
v. Baasch, 644 F. 2d 94, 96-97 (CA2 1981) (per curiam); De-
troit Police Lieutenants and Sergeants Assn. v. Detroit, 597
F. 2d 566, 567-568 (CA6 1979) (per curiam); Noel v. McCain,
538 F. 2d 633, 635 (CA4 1976); Robertson v. Ball, 534 F. 2d
63, 66—66 (CA5 1976) (per curiam); Pemnsylvania ex rel.
Gittman v. Gittman, 451 F. 2d 155, 156-157 (CA3 1971)
(per curiam,).

Congress legislated against the backdrop of this consensus
when, in 2011, it amended §1447(d) to extend its appellate-

*The Tenth Circuit had also reached this conclusion prior to Congress
amending §1447(d), albeit in an unpublished opinion. See Sanchez v.
Onuska, 2 F. 3d 1160 (Table), 1993 WL 307897, *1 (1993) (per curiam).
The Tenth Circuit has since reaffirmed that holding in a published opinion.
See Board of Cty. Comm’rs of Boulder Cty. v. Suncor Energy (U. S. A.)
Inc., 965 F. 3d 792, 802, n. 6 (2020).
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review exception, which previously applied to § 1443 alone,
to cover § 1442 as well. Critically, Congress did not amend
the remainder of the provision. Instead, it simply added the
words “1442 or.” See Removal Clarification Act, 125 Stat.
546. Had Congress disagreed with the settled interpreta-
tion of §1447(d), it presumably would have done something
about it.

The Court dismisses the possibility of congressional ratifi-
cation by characterizing an unbroken line of decisions from
two-thirds of the Courts of Appeals spanning nearly half a
century as “a smattering of lower court opinions.” Ante, at
244. 1 would not assume that so many decisions reaching
the same conclusion over such a long period were beneath
Congress’ notice. “‘If a word or phrase has been given a
uniform interpretation by inferior courts, a later version of
that act perpetuating the wording is presumed to carry for-
ward that interpretation.’” Texas Dept. of Housing and
Commumnity Affairs v. Inclusive Communities Project, Inc.,
576 U.S. 519, 536 (2015) (quoting A. Scalia & B. Garner,
Reading Law: The Interpretation of Legal Texts 322 (2012);
ellipses omitted). That Congress did not disturb the pre-
vailing interpretation of § 1447(d) is a compelling reason this
Court should not either.

IT

The Court sees things differently. In its view, it “does
[not] matter” whether “a defendant removes a case ‘pursuant
to’ multiple federal statutes” or just one. Amnte, at 238.
Either way, § 1447(d) grants the court of appeals jurisdiction
over the “order” remanding the case back to state court.
According to the Court, once the court of appeals takes juris-
diction over an order, it necessarily takes jurisdiction over
all grounds for removal encompassed within it.

In support of this theory, the Court looks to Yamaha
Motor Corp., U.S. A. v. Calhoun, 516 U. S. 199 (1996). That
case concerned 28 U. S. C. §1292(b), a distinct statute that
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permits appellate review of an interlocutory “order not oth-
erwise appealable” if the district court certifies that the
order “involves a controlling question of law as to which
there is substantial ground for difference of opinion.”
§1292(b). Looking to “the text of §1292(b),” the Yamaha
Court determined that, having taken jurisdiction over a
§1292(b) order, a court of appeals may reach any issue fairly
encompassed within it. 516 U.S., at 205. In the Court’s
view today, Yamaha means that appellate review of a re-
mand order under § 1447(d) must likewise be plenary.

Yamaha does not do the work the Court says it does.
Section 1292(b) provides that an interlocutory order is ap-
pealable if it merely “involves” a certified issue. There was
thus no question in Yamaha that § 1292(b) accounts for certi-
fied orders that address multiple issues, some of which are
not “controlling question[s] of law as to which there is sub-
stantial ground for difference of opinion.” §1292(b). Sec-
tion 1447(d) lacks comparable language about what happens
when a party removes a case on multiple grounds. That is
precisely what makes it ambiguous.

The Court is left with the premise that appellate jurisdic-
tion over an order (as with a judgment, decree, or sentence)
usually means jurisdiction over all legal issues addressed
within it. Amnte, at 237-239. 1 agree that this premise will
often hold true. But not always, as the Court itself recog-
nizes. See ante, at 242-243 (discussing Murdock v. Mem-
phis, 20 Wall. 590 (1875), and United States v. Keitel, 211
U. S. 370 (1908)). Context matters. To recap, in 1964, Con-
gress created a limited exception for claims of removal under
§1443 to what had long been an absolute prohibition on ap-
pellate review of remand orders. After nearly half a cen-
tury of courts interpreting that exception narrowly, Con-
gress extended the exception to §1442 without otherwise
amending §1447(d). Section 1447(d) only unambiguously
permits appellate review over remand orders that are based
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solely on one of those two grounds. Granting defendants
appellate review of other grounds of removal whenever they
tack on an argument under § 1442 or § 1443 would allow the
exception to trump the rule. In these circumstances, the
Court should seek an interpretation of § 1447(d) that not only
respects its carveout for arguments under § 1442 and § 1443
but also preserves its general bar on appellate review.

III

Unfortunately, I fear today’s decision will reward defend-
ants for raising strained theories of removal under § 1442 or
§1443 by allowing them to circumvent the bar on appellate
review entirely. Look no further than this case. In 2018,
the Mayor and City Council of Baltimore sued petitioners for
allegedly concealing the connection between fossil fuels and
climate change. Petitioners listed eight grounds for re-
moval to federal court, including §1442. But petitioners
now ask only for a ruling that removal was proper under
§1441(a) (i. e., federal-question jurisdiction). Had petition-
ers relied solely on §1441(a) before the District Court, as
they do now, no one disputes their argument would be unre-
viewable on appeal.

Not to worry, petitioners assure us: The threat of sanctions
will sufficiently deter gamesmanship. While sanctions help
ward off egregious misconduct, they are no failsafe. See,
e. 9., Martin v. Franklin Capital Corp., 546 U.S. 132, 141
(2005) (“Absent unusual circumstances, courts may award at-
torney’s fees under § 1447(c) only where the removing party
lacked an objectively reasonable basis for seeking removal”).
A federal-officer claim can be so weak it is not worth pursu-
ing on appeal, but not so meritless as to warrant sanctions.
Again, look to this case. Petitioners no longer advance their
argument under § 1442, calling it only “substantial.” Brief
for Petitioners 35. Yet that argument somehow opens a
back door to appellate review that would otherwise be closed
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to them. Meanwhile, Baltimore, which has already waited
nearly three years to begin litigation on the merits, is con-
signed to waiting once more.

* * *

Section 1447(d) places “broad restrictions on the power of
federal appellate courts to review district court orders re-
manding removed cases to state court.” Things Remem-
bered, Inc. v. Petrarca, 516 U. S. 124, 127 (1995). After to-
day’s decision, defendants can sidestep these restrictions by
making near-frivolous arguments for removal under § 1442
or §1443. Congress, of course, can amend § 1447(d) to make
even clearer that appellate review of a district court remand
order extends to only §1442 or §1443. Because I believe
§1447 already bears that meaning, I respectfully dissent.
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In 2007, a Louisiana jury found petitioner Thedrick Edwards guilty of
armed robbery, rape, and kidnapping. At the time, Louisiana law per-
mitted non-unanimous jury verdicts if at least 10 of the 12 jurors found
the defendant guilty. In Edwards’s case, 11 of 12 jurors returned a
guilty verdict as to some crimes, and 10 of 12 jurors returned a guilty
verdict as to others. After Edwards’s conviction became final on direct
review, Edwards filed a federal habeas corpus petition, arguing that the
non-unanimous jury verdict violated his constitutional right to a unani-
mous jury. The District Court rejected Edwards’s claim as foreclosed by
Apodaca v. Oregon, 406 U. S. 404, and the Fifth Circuit denied a certificate
of appealability. While Edwards’s petition for a writ of certiorari was
pending, the Court repudiated Apodoca and held that a state jury must be
unanimous to convict a criminal defendant of a serious offense. Ramos
v. Louisiana, 590 U. S. 83. Edwards now argues that the Ramos jury-
unanimity rule applies retroactively on federal collateral review.

Held: The Ramos jury-unanimity rule does not apply retroactively on fed-
eral collateral review. Pp. 262-276.

(@) A new rule of eriminal procedure applies to cases on direct review,
even if the defendant’s trial has already concluded. But the Court has
stated that new rules of criminal procedure ordinarily do not apply ret-
roactively on federal collateral review. The Court has stated that a
new procedural rule will apply retroactively on federal collateral review
only if the new rule constitutes a “watershed” rule of criminal proce-
dure. Teague v. Lane, 489 U. S. 288, 311 (plurality opinion). When the
Teague Court first articulated that “watershed” exception, however, the
Court stated that it was “unlikely” that such watershed “components of
basic due process have yet to emerge.” Id., at 313. And in the 32
years since Teague, the Court has never found that any new procedural
rule actually satisfies the purported exception. Pp. 262-264.

(b) To determine whether Ramos applies retroactively on federal col-
lateral review, the Court must first ask whether Ramos announced a
new rule of criminal procedure and, if so, whether that rule falls within
an exception for watershed rules of criminal procedure that apply retro-
actively on federal collateral review. The Court concludes that Ramos
announced a new rule and that the jury-unanimity rule announced
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by Ramos does not apply retroactively on federal collateral review.
Pp. 264-272.

(1) The Ramos jury-unanimity rule is new because it was not “dic-
tated by precedent existing at the time the defendant’s conviction be-
came final,” Teague, 489 U. S., at 301, or “apparent to all reasonable
jurists” at that time, Lambrix v. Singletary, 520 U. S. 518, 528.  On the
contrary, before Ramos, many courts interpreted Apodaca to allow for
non-unanimous jury verdicts in state criminal trials. And the Ramos
Court expressly repudiated Apodaca. Pp. 265-266.

(2) The new rule announced in Ramos does not qualify as a “water-
shed” procedural rule that applies retroactively on federal collateral re-
view. In an attempt to distinguish Ramos from the long line of cases
where the Court has declined to retroactively apply new procedural
rules, Edwards emphasizes three aspects of Ramos: (i) the significance
of the jury-unanimity right; (ii) Ramos’s reliance on the original mean-
ing of the Constitution; and (iii) the effect of Ramos in preventing racial
discrimination in the jury process. But the Court has refused to retro-
actively apply other momentous cases with similar attributes. In De-
Stefano v. Woods, 392 U.S. 631, the Court declined to retroactively
apply Duncan v. Louisiana, 395 U. S. 145, even though Duncan estab-
lished the jury right itself. In Whorton v. Bockting, 549 U. S. 406, the
Court declined to retroactively apply Crawford v. Washington, 541 U. S.
36, even though Crawford relied on the original meaning of the Sixth
Amendment to restrict the use of hearsay evidence against criminal
defendants. And in Allen v. Hardy, 478 U.S. 255 (per curiam), the
Court declined to retroactively apply Batson v. Kentucky, 476 U. S. 79,
even though Batson held that state prosecutors may not discriminate
on the basis of race when exercising individual peremptory challenges.
There is no good rationale for treating Ramos differently from Duncan,
Crawford, and Batson. Pp. 267-271.

(3) Given the Court’s numerous precedents holding that landmark
and historic decisions announcing new rules of criminal procedure do
not apply retroactively on federal collateral review, the Court acknowl-
edges that the watershed exception is moribund and that no new rules
of criminal procedure can satisfy the purported exception for watershed
rules. Continuing to articulate a theoretical exception that never actu-
ally applies in practice offers false hope to defendants, distorts the law,
misleads judges, and wastes the resources of defense counsel, prosecu-
tors, and courts. Moreover, no one can reasonably rely on an exception
that is non-existent in practice, so no reliance interests can be affected
by forthrightly acknowledging reality. The watershed exception must
“be regarded as retaining no vitality.” Herrera v. Wyoming, 587 U. S.
329, 342 (internal quotation marks omitted). Pp. 271-272.

Affirmed.
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JUSTICE KAVANAUGH delivered the opinion of the Court.

Last Term in Ramos v. Louisiana, 590 U. S. 83 (2020), this
Court held that a state jury must be unanimous to convict a
criminal defendant of a serious offense. Ramos repudiated
this Court’s 1972 decision in Apodaca v. Oregon, 406 U. S.
404, which had allowed non-unanimous juries in state crimi-
nal trials. The question in this case is whether the new rule
of criminal procedure announced in Ramos applies retroac-
tively to overturn final convictions on federal collateral
review. Under this Court’s retroactivity precedents, the an-
swer is no.

This Court has repeatedly stated that a decision announc-
ing a new rule of criminal procedure ordinarily does not
apply retroactively on federal collateral review. See Teague
v. Lane, 489 U. S. 288, 310 (1989) (plurality opinion); see also
Linkletter v. Walker, 381 U. S. 618, 639-640, and n. 20 (1965).
Indeed, in the 32 years since Teague underscored that princi-
ple, this Court has announced many important new rules of
criminal procedure. But the Court has not applied any of
those new rules retroactively on federal collateral review.
See, e. g., Whorton v. Bockting, 549 U. S. 406, 421 (2007) (Con-

Rico by Isaias Sdnchez-Bdez, Solicitor General of Puerto Rico, and Carlos
Lugo-Fiol.

Briefs of amici curiae were filed for the Federal Public Defender for
the District of Oregon et al. by Stephen R. Sady and Shaun S. McCrea;
for the Innocence Project New Orleans by Richard Davis; for the
Lawyers’” Committee for Civil Rights Under Law et al. by Matthew O.
Gatewood, Kristen Clarke, Jon M. Greenbaum, Arthur Ago, Noah
Baron, and John H. Fleming; for Louisiana Professors of Law by Her-
bert V. Larson, Jr.; for the NAACP Legal Defense & Educational Fund,
Inc., by Sherrilyn A. Ifill, Janai S. Nelson, and Samuel Spital; for the
Promise of Justice Initiative et al. by G. Ben Cohen, E. King Alexander,
Jr., and Letty S. Di Giulio; for the Roderick & Solange MacArthur Justice
Center et al. by Devi M. Rao, Amir H. Ali, and John Mills; and for Ed-
ward L. Tarpley, Jr., et al. by Allison A. Davis and Chris J. K. Swift.

A Dbrief of amici curiae was filed for Jonathan F. Mitchell et al. by Adam
K. Mortara, pro se, and Taylor A. R. Meehan.
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frontation Clause rule recognized in Crawford v. Washing-
ton, 541 U. S. 36 (2004), does not apply retroactively). And
for decades before Teague, the Court also regularly declined
to apply new rules retroactively, including on federal collat-
eral review. See, e.g., DeStefano v. Woods, 392 U.S. 631,
635 (1968) (per curiam) (jury-trial rule recognized in Dun-
can v. Louisiana, 391 U.S. 145 (1968), does not apply
retroactively).

In light of the Court’s well-settled retroactivity doctrine,
we conclude that the Ramos jury-unanimity rule likewise
does not apply retroactively on federal collateral review.
We therefore affirm the judgment of the U. S. Court of Ap-
peals for the Fifth Circuit.

I

On the night of May 13, 2006, in Baton Rouge, Louisiana,
Thedrick Edwards and an accomplice kidnapped Ryan Eaton,
a student at LSU. As Eaton was getting out of his car, Ed-
wards and his accomplice confronted Eaton at gunpoint and
forced him back into the car. Edwards and his accomplice
then jumped into the car with Eaton. They drove with
Eaton to an ATM where they hoped to withdraw money
using Eaton’s card. When they discovered that Eaton did
not have any money in his account, they drove to Eaton’s
apartment. Once there, they bound and blindfolded Eaton,
rummaged through his apartment, and took some of his be-
longings to Eaton’s car.

After they were back in the car, Edwards and his accom-
plice coerced Eaton into arranging a meeting with Eaton’s
girlfriend. They then drove to the girlfriend’s apartment
and, at gunpoint, forced Eaton to knock on the door. When
Eaton’s girlfriend opened the door, Edwards and his accom-
plice rushed inside. Both Edwards and his accomplice were
armed, and Edwards’s accomplice had his gun drawn. Ed-
wards and his accomplice instructed Eaton, Eaton’s girl-
friend, and two other women in the apartment to lie on the
floor. Edwards then raped one of the women. His accom-
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plice raped another woman. As they left, they grabbed
some personal property from the apartment. Edwards and
his accomplice hurried back into Eaton’s car and drove
around the corner. They then abandoned the car and fled.

Two days later, Edwards and his accomplice confronted
another man at gunpoint and forced him to withdraw money
from an ATM.

Within a day of the second incident, the police collected
substantial evidence implicating Edwards in both episodes.
The police obtained warrants to search his residence and to
arrest him. The day after the police executed the search
warrant but before an arrest, Edwards turned himself in to
the police and confessed to his crimes. The police video-
taped Edwards’s confession. (The video is part of the joint
appendix. See supremecourt.gov/media/media.aspx.)

Edwards was indicted in Louisiana state court for armed
robbery, kidnapping, and rape. Edwards pled not guilty and
went to trial. Before trial, Edwards moved to suppress the
videotaped confession on the ground that the confession was
involuntary. The trial court denied the suppression motion.

At trial, the jury heard Edwards’s confession and other
evidence against him, including the testimony of eyewit-
nesses. The jury convicted Edwards of five counts of armed
robbery, two counts of kidnapping, and one count of rape.
At the time, Louisiana law permitted guilty verdicts if at
least 10 of the 12 jurors found the defendant guilty. The
jury convicted Edwards by an 11-to-1 vote on one of the
armed robbery counts, the two kidnapping counts, and the
rape count. The jury convicted Edwards by a 10-to-2 vote
on the four remaining armed robbery counts.

At sentencing, the trial judge stated: “I can say without
hesitation that this is the most egregious case that I've had
before me.” Record 1113. The judge sentenced Edwards
to life imprisonment without parole. The Louisiana First
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Circuit Court of Appeal affirmed the conviction and sentence.
In March 2011, Edwards’s conviction became final on direct
review.

After his conviction became final, Edwards applied for
state post-conviction relief in the Louisiana courts. The
Louisiana courts denied relief.

In 2015, Edwards filed a petition for a writ of habeas
corpus in the U. S. District Court for the Middle District
of Louisiana. He argued that the non-unanimous jury ver-
dict violated his constitutional right to a unanimous jury.
The District Court rejected that claim as foreclosed by this
Court’s 1972 decision in Apodaca v. Oregon, 406 U. S. 404.

In Apodaca, this Court ruled that the Constitution does
not require unanimous jury verdicts in state criminal trials.
The Apodaca majority consisted of a plurality opinion by
four Justices and an opinion concurring in the judgment by
Justice Powell. In his opinion, Justice Powell acknowledged
that the Sixth Amendment requires a unanimous jury in
federal criminal trials. 406 U. S., at 371. But in his view,
the Fourteenth Amendment did not incorporate that right
against the States, meaning that a unanimous jury was not
constitutionally required in state criminal trials. Id., at 373,
376-377. In subsequent years, many federal and state
courts viewed Justice Powell’s opinion as the controlling
opinion from Apodaca. See, e.g., Timbs v. Indiana, 586
U.S. 146, 150, n. 1 (2019); McDonald v. Chicago, 561 U. S.
742, 766, n. 14 (2010).

In Edwards’s case, the District Court likewise followed
Justice Powell’s opinion from Apodaca and concluded that a
unanimous jury is not constitutionally required in state crim-
inal trials. The U. S. Court of Appeals for the Fifth Circuit
denied a certificate of appealability. 2019 WL 8643258 (May
20, 2019). Edwards then petitioned for a writ of certiorari
in this Court, arguing that the Constitution requires a unani-
mous jury in state criminal trials.
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While Edwards’s petition for certiorari was pending, this
Court decided Ramos and rejected Justice Powell’s opinion
in Apodaca. See Ramos v. Louwisiana, 590 U. S. 83 (2020);
Apodaca v. Oregon, 406 U.S. 404 (1972). The Court held
that the Fourteenth Amendment incorporates the Sixth
Amendment right to a unanimous jury against the States.
Therefore, in state court as well as federal court, a jury must
be unanimous to convict a defendant of a serious offense.!

The Court’s decision in Ramos directly affected Louisiana
and Oregon, which were the only two States that still al-
lowed non-unanimous juries. For those States, this Court’s
decision in Ramos immediately triggered a pressing ques-
tion: Does Ramos apply retroactively to overturn final con-
victions on federal collateral review? We granted certiorari
in Edwards’s case to decide that question. 590 U.S. 929
(2020). We conclude that Ramos does not apply retroac-
tively on federal collateral review.

A

A new rule of criminal procedure applies to cases on direct
review, even if the defendant’s trial has already concluded.
See Griffith v. Kentucky, 479 U.S. 314, 328 (1987). But
under the habeas corpus statute as interpreted by this
Court, a new rule of criminal procedure ordinarily does not
apply retroactively to overturn final convictions on federal
collateral review. See Teague v. Lane, 489 U. S. 288, 310
(1989) (plurality opinion); Penry v. Lynaugh, 492 U. S. 302,
313-314 (1989).2

! Ramos does not apply to defendants charged with petty offenses,
which typically are offenses that carry a maximum prison term of six
months or less. 590 U.S., at 83, n. 7. See also Blanton v. North Las
Vegas, 489 U. S. 538, 543 (1989) (defining petty offense).

2Before Griffith v. Kentucky, 479 U. S. 314 (1987), the Court sometimes
would decline to apply new procedural rules even to cases on direct review.
See, e. g., Johnson v. New Jersey, 384 U. S. 719, 721 (1966) (rule announced
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In stating that new procedural rules ordinarily do not
apply retroactively on federal collateral review, Teague rein-
forced what had already been the Court’s regular practice
for several decades under the retroactivity standard articu-
lated in Linkletter v. Walker, 381 U.S. 618 (1965). Link-
letter set forth a balancing test for determining retroactivity.
But even under Linkletter, “new rules that constituted clear
breaks with the past generally were not given retroactive
effect,” including on federal collateral review. Teague, 489
U. S., at 304 (plurality opinion).

As the Court has explained, applying “constitutional rules
not in existence at the time a conviction became final seri-
ously undermines the principle of finality which is essential
to the operation of our criminal justice system.” Id., at 309.
Here, for example, applying Ramos retroactively would po-
tentially overturn decades of convictions obtained in reliance
on Apodaca. Moreover, conducting scores of retrials years
after the crimes occurred would require significant state re-
sources. See Teague, 489 U.S., at 310 (plurality opinion).
And a State may not be able to retry some defendants at all
because of “lost evidence, faulty memory, and missing wit-
nesses.” Allen v. Hardy, 478 U. S. 255, 260 (1986) (per cu-
riam) (internal quotation marks omitted). When previously
convicted perpetrators of violent crimes go free merely be-
cause the evidence needed to conduct a retrial has become
stale or is no longer available, the public suffers, as do the
victims. See United States v. Mechanik, 475 U.S. 66, 72
(1986). Even when the evidence can be reassembled, con-
ducting retrials years later inflicts substantial pain on crime
victims who must testify again and endure new trials. In
this case, the victims of the robberies, kidnappings, and

in Miranda v. Arizona, 384 U. S. 436 (1966), applies only to cases in which
the trial began after the date of the Miranda decision). Griffith ended
that practice and declared that new rules apply to all cases on direct
review.
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rapes would have to relive their trauma and testify again, 15
years after the crimes occurred.

Put simply, the “costs imposed upon the States by retroac-
tive application of new rules of constitutional law on habeas
corpus thus generally far outweigh the benefits of this appli-
cation.” Sawyer v. Smith, 497 U. S. 227, 242 (1990) (internal
quotation marks and alteration omitted). For that reason,
the Court has repeatedly stated that new rules of criminal
procedure ordinarily do not apply retroactively on federal
collateral review.

The Court has identified only one possible exception to
that principle. The Court has stated that a new procedural
rule will apply retroactively on federal collateral review only
if it constitutes a “watershed” rule of criminal procedure.
Teague, 489 U. S., at 311 (plurality opinion). But the Teague
Court stated that it was “unlikely” that such watershed
“components of basic due process have yet to emerge.” Id.,
at 313; see also Whorton v. Bockting, 549 U.S. 406, 417
(2007); Schriro v. Summerlin, 542 U. S. 348, 352 (2004); Tyler
v. Cain, 533 U. S. 656, 667, n. 7 (2001). And in the 32 years
since Teague, as we will explain, the Court has never found
that any new procedural rule actually satisfies that pur-
ported exception.?

B

To determine whether Ramos applies retroactively on fed-
eral collateral review, we must answer two questions.

First, did Ramos announce a new rule of criminal proce-
dure, as opposed to applying a settled rule? A new rule

3By contrast, a new substantive rule—for example, a rule that particu-
lar conduct cannot constitutionally be criminalized—usually applies retro-
actively on federal collateral review. See Welch v. United States, 578
U. S. 120, 128-129 (2016). The parties here agree, as do we, that the rule
announced in Ramos is procedural. The Ramos rule affects “only the
manner of determining the defendant’s culpability,” not the “range of con-
duct or the class of persons that the law punishes.” Schriro v. Summer-
lin, 542 U. S. 348, 353 (2004) (emphasis deleted).
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ordinarily does not apply retroactively on federal collateral
review.

Second, if Ramos announced a new rule, does it fall within
an exception for watershed rules of criminal procedure that
apply retroactively on federal collateral review?

1

Ramos held that a state jury must be unanimous to convict
a defendant of a serious offense. In so holding, Ramos an-
nounced a new rule.

A rule is new unless it was “dictated by precedent exist-
ing at the time the defendant’s conviction became final.”
Teague, 489 U. S., at 301 (plurality opinion). In other words,
a rule is new unless, at the time the conviction became final,
the rule was already “apparent to all reasonable jurists.”
Lambrix v. Singletary, 520 U. S. 518, 528 (1997). The stark-
est example of a decision announcing a new rule is a decision
that overrules an earlier case. See Whorton, 549 U.S.,
at 416.

The jury-unanimity requirement announced in Ramos was
not dictated by precedent or apparent to all reasonable ju-
rists when Edwards’s conviction became final in 2011. On
the contrary, before Ramos, many courts interpreted Apo-
daca to allow for non-unanimous jury verdicts in state crimi-
nal trials.* In addition, in Ramos itself, six Members of the

4See, e. g., Timbs v. Indiana, 586 U. S. 146, 150, n. 1 (2019) (the “Sixth
Amendment requires jury unanimity in federal, but not state, criminal
proceedings”); McDonald v. Chicago, 561 U. S. 742, 766, n. 14 (2010) (“The
Court has held that although the Sixth Amendment right to trial by jury
requires a unanimous jury verdict in federal criminal trials, it does not
require a unanimous jury verdict in state criminal trials”); Schad v. Ari-
zona, 501 U. S. 624, 634, n. 5 (1991) (plurality opinion) (a “state criminal
defendant, at least in noncapital cases, has no federal right to a unanimous
jury verdict”); Burch v. Louisiana, 441 U.S. 130, 137 (1979) (the Court
has “approved the use of certain nonunanimous verdicts in cases involving
12-person juries”); Ludwig v. Massachusetts, 427 U. S. 618, 625 (1976) (the
“holding in Apodaca” was that “the jury’s verdict need not be unani-
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Court acknowledged that Apodaca allowed non-unanimous
jury verdicts in state criminal trials. See 590 U. S., at 112—
113 (SOTOMAYOR, J., concurring in part); ¢d., at 115 (KAVA-
NAUGH, J., concurring in part); id., at 138-139 (THOMAS, J., con-
curring in judgment); id., at 140 (ALITO, J., joined by ROBERTS,
C. J., and KAGAN, J., dissenting). And other Members of the
Court recognized that Apodaca at least muddied the waters
of the Court’s Sixth Amendment jurisprudence. Id., at
95-96, and n. 36 (plurality opinion). In short, even in
Ramos itself, the Court indicated that the decision was not
dictated by precedent or apparent to all reasonable jurists.

Edwards responds that the Court’s decision in Ramos
must have applied a settled rule, not a new rule, because
the decision adhered to the original meaning of the Sixth
Amendment’s right to a jury trial and the Fourteenth
Amendment’s incorporation of that right (and others) against
the States. That argument conflates the merits question
presented in Ramos with the retroactivity question pre-
sented here. On the merits question, the critical point, as
the Court thoroughly explained in Ramos, is that the Consti-
tution’s text and history require a unanimous jury in state
criminal trials. On the retroactivity question, the critical
point is that reasonable jurists who considered the question
before Ramos interpreted Apodaca to allow non-unanimous
jury verdicts in state criminal trials.

By renouncing Apodaca and expressly requiring unani-
mous jury verdicts in state criminal trials, Ramos plainly
announced a new rule for purposes of this Court’s retroactiv-
ity doctrine. And new rules of criminal procedure ordi-
narily do not apply retroactively on federal collateral review.

mous”); Smith v. Swarthout, 742 F. 3d 885, 895, n. 4 (CA9 2014) (“The
Supreme Court has instructed that the Sixth and Fourteenth Amend-
ments do not require a unanimous verdict in state criminal prosecutions”);
see also 6 W. LaFave, J. Israel, N. King, & O. Kerr, Criminal Procedure
§22.1(e), p. 23 (4th ed. 2015) (the “Sixth Amendment does not require jury
unanimity in state criminal trials”).
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Having determined that Ramos announced a new rule re-
quiring jury unanimity, we must consider whether that new
rule falls within an exception for watershed rules of crimi-
nal procedure that apply retroactively on federal collateral
review.

This Court has stated that the watershed exception is “ex-
tremely narrow” and applies only when, among other things,
the new rule alters “our understanding of the bedrock proce-
dural elements essential to the fairness of a proceeding.”
Whorton, 549 U.S., at 417-418 (internal quotation marks
omitted).

In the abstract, those various adjectives—watershed, nar-
row, bedrock, essential—do not tell us much about whether
a particular decision of this Court qualifies for the watershed
exception. In practice, the exception has been theoretical,
not real. The Court has identified only one pre-Teague pro-
cedural rule as watershed: the right to counsel recognized in
the Court’s landmark decision in Gideon v. Wainwright, 372
U. S. 335, 344-345 (1963). See Whorton, 549 U. S., at 419,
421. The Court has never identified any other pre-Teague
or post-Teague rule as watershed. None.

Moreover, the Court has flatly proclaimed on multiple oc-
casions that the watershed exception is unlikely to cover any
more new rules. Even 32 years ago in Teague itself, the
Court stated that it was “unlikely” that additional watershed
rules would “emerge.” 489 U. S., at 313 (plurality opinion).
And since Teague, the Court has often reiterated that “it is
unlikely that any such rules have yet to emerge.” Whorton,
549 U.S., at 417 (internal quotation marks and alteration
omitted); see also Beard v. Banks, 542 U. S. 406, 417 (2004);
Summerlin, 542 U. S., at 352; Tyler, 533 U. S., at 667, n. T;
Graham v. Collins, 506 U.S. 461, 478 (1993); Sawyer, 497
U. S., at 243; Butler v. McKellar, 494 U. S. 407, 416 (1990).

Consistent with those many emphatic pronouncements, the
Court since Teague has rejected every claim that a new pro-
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cedural rule qualifies as a watershed rule. For example, in
Beard v. Banks, 542 U. S., at 408, the Court declined to retro-
actively apply the rule announced in Mills v. Maryland, 486
U. S. 367, 384 (1988), that capital juries may not be required
to disregard certain mitigating factors. In O’Dell v. Nether-
land, 521 U. S. 151, 153 (1997), the Court refused to retroac-
tively apply the rule announced in Simmons v. South Caro-
lina, 512 U. S. 154, 156 (1994), that a capital defendant must
be able, in certain circumstances, to inform the sentencing
jury that he is parole ineligible. In Lambrix v. Singletary,
520 U.S., at 539-540, the Court declined to retroactively
apply the rule announced in Espinosa v. Florida, 505 U. S.
1079, 1082 (1992) (per curiam), that sentencers may not
weigh invalid aggravating circumstances before recommend-
ing or imposing the death penalty. In Sawyer v. Smith, 497
U.S., at 229, the Court refused to retroactively apply the
rule announced in Caldwell v. Mississippt, 472 U. S. 320, 323
(1985), which prohibited a death sentence by a jury led to
the false belief that responsibility for the sentence rested
elsewhere.

The list of cases declining to retroactively apply a new rule
of criminal procedure extends back long before Teague to
some of this Court’s most historic criminal procedure deci-
sions. For example, in Johnson v. New Jersey, 384 U. S. 719,
721 (1966), the Court declined to retroactively apply Mi-
randa v. Arizona, 384 U. S. 436, 444-445 (1966), which re-
quired that police inform individuals in custody of certain
constitutional rights before questioning them. And in Link-
letter v. Walker, 381 U. S., at 639-640, the Court refused to
retroactively apply Mapp v. Ohio, 367 U. S. 643, 655 (1961),
which incorporated the Fourth Amendment exclusionary
rule against the States.

Edwards seeks to distinguish Ramos from the long line of
cases where the Court has declined to retroactively apply
new procedural rules. Edwards emphasizes three aspects
of Ramos: (i) the significance of the jury-unanimity right; (ii)
Ramos’s reliance on the original meaning of the Constitution;
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and (iii) the effect of Ramos in preventing racial discrimina-
tion in the jury process.

But Edwards’s attempts to distinguish Ramos are unavail-
ing because the Court has already considered and rejected
those kinds of arguments in prior retroactivity cases.

First, Edwards emphasizes the significance of the jury-
unanimity right for criminal defendants. But that argu-
ment for retroactivity cannot be squared with the Court’s
decisions in Duncan v. Louwisiana, 391 U. S. 145 (1968), and
DeStefano v. Woods, 392 U. S. 631 (1968) (per curiam). In
Duncan, the Court repudiated several precedents and ruled
that a defendant has a constitutional right to a jury trial in
a state criminal case. 391 U. S., at 149-150, 154-155. Not-
withstanding the extraordinary significance of Duncan in
guaranteeing a jury trial and expanding the rights of crimi-
nal defendants, the Court in DeStefano declined to retroac-
tively apply the jury right. 392 U. S., at 633; see also Sum-
merlin, 542 U.S., at 356-358 (relying on DeStefano and
rejecting retroactivity of jury right recognized in Ring v.
Arizona, 536 U. S. 584, 589 (2002)). We cannot discern a
principled basis for retroactively applying the subsidiary
Ramos jury-unanimity right when the Court in DeStefano
declined to retroactively apply the broader jury right itself.?

5Edwards argues that the Ramos rule mirrors the rule announced in
Burch v. Lowisiana, 441 U. 8. 130, 134 (1979). In Burch, the Court held
that six-person jury verdicts must be unanimous. According to Edwards,
the Court retroactively applied Burch in Brown v. Lowisiana, 447 U. S.
323 (1980). But the Justices who concurred in the judgment and supplied
the decisive opinion in Brown said only that the Burch rule should apply
to all cases on direct review. 447 U. S., at 337 (opinion of Powell, J., joined
by Stevens, J.). They did not say that the rule should apply retroactively
on federal collateral review. So Brown does not help Edwards here.

The Court’s decision in Ivan V. v. City of New York, 407 U. S. 203 (1972)
(per curiam), is no more helpful to Edwards. In In re Winship, the Court
held that a jury must find guilt “beyond a reasonable doubt.” 397 U.S.
358, 364 (1970). And in Ivan V., the Court held that the rule announced
in Winship applied in a case on direct review. 407 U.S., at 205. But in
its numerous retroactivity cases, this Court has never identified the
Winship rule as a watershed rule of criminal procedure that applies retro-
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Second, Edwards stresses that Ramos relied on the origi-
nal meaning of the Sixth Amendment. But that argument
for retroactivity is inconsistent with Crawford v. Washing-
ton, 541 U. S. 36 (2004), and Whorton v. Bockting, 549 U. S.
406 (2007). In Crawford, the Court relied on the original
meaning of the Sixth Amendment’s Confrontation Clause to
overrule precedent and restrict the use of hearsay evidence
against criminal defendants. 541 U. S., at 60-69. Notwith-
standing Crawford’s reliance on the original meaning of the
Sixth Amendment, the Court in Whorton declined to retro-
actively apply Crawford. 549 U. S., at 421.

Third, Edwards says that Ramos prevents racial discrimi-
nation by ensuring that the votes of all jurors, regardless
of race, matter in the jury room. But that argument for
retroactivity cannot prevail in light of Batson v. Kentucky,
476 U. S. 79 (1986), and Allen v. Hardy, 478 U. S. 255 (1986)
(per curiam). In Batson, the Court overruled precedent
and revolutionized day-to-day jury selection by holding that
state prosecutors may not discriminate on the basis of race
when exercising individual peremptory challenges. 476
U. S, at 92-93, 96-98. Nonetheless, the Court in Allen de-
clined to retroactively apply Batson. 478 U.S., at 261; see
also Teague, 489 U. S., at 295-296 (reaffirming Allen).

The Court’s decisions in Duncan, Crawford, and Batson
were momentous and consequential. All three decisions
fundamentally reshaped criminal procedure throughout the

actively on federal collateral review. That no doubt explains why, in his
submissions to this Court, Edwards himself did not cite Ivan V. in support
of his retroactivity argument.

In any event, Brown and Ivan V. were pre-Teague decisions. See
Teague v. Lane, 489 U. S. 288 (1989). Because Teague tightened the pre-
vious standard set forth in Linkletter v. Walker, 381 U.S. 618 (1965),
for applying a decision retroactively on federal collateral review, pre-
Teague decisions holding that a rule is retroactive are not as relevant
as pre-Teague decisions holding that a rule is not retroactive, such as
DeStefano.
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United States and significantly expanded the constitutional
rights of criminal defendants. One involved the jury-trial
right, one involved the original meaning of the Sixth Amend-
ment’s Confrontation Clause, and one involved racial discrim-
ination in jury selection. Yet the Court did not apply any
of those decisions retroactively on federal collateral review.
Ramos is likewise momentous and consequential. But we
see no good rationale for treating Ramos differently from
Duncan, Crawford, and Batson. Consistent with the
Court’s long line of retroactivity precedents, we hold that
the Ramos jury-unanimity rule does not apply retroactively
on federal collateral review.®

In so concluding, we recognize that the Court’s many ret-
roactivity precedents taken together raise a legitimate ques-
tion: If landmark and historic criminal procedure decisions—
including Mapp, Miranda, Duncan, Crawford, Batson, and
now Ramos—do not apply retroactively on federal collateral
review, how can any additional new rules of criminal proce-
dure apply retroactively on federal collateral review? At
this point, some 32 years after Teague, we think the only
candid answer is that none can—that is, no new rules of
criminal procedure can satisfy the watershed exception. We
cannot responsibly continue to suggest otherwise to litigants
and courts. In Teague itself, the Court recognized that the
purported exception was unlikely to apply in practice, be-
cause it was “unlikely” that such watershed “components of
basic due process have yet to emerge.” 489 U.S., at 313
(plurality opinion). The Court has often repeated that “it
is unlikely that any of these watershed rules has yet to
emerge.” Tyler, 533 U. S., at 667, n. 7 (alteration and inter-
nal quotation marks omitted); see also, e. g., Whorton, 549

6The Ramos rule does not apply retroactively on federal collateral re-
view. States remain free, if they choose, to retroactively apply the jury-
unanimity rule as a matter of state law in state post-conviction proceed-
ings. See Danforth v. Minnesota, 552 U. S. 264, 282 (2008).
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U. S., at 417; Summerlin, 542 U. S., at 352. And for decades,
the Court has rejected watershed status for new procedural
rule after new procedural rule, amply demonstrating that
the purported exception has become an empty promise.

Continuing to articulate a theoretical exception that never
actually applies in practice offers false hope to defendants,
distorts the law, misleads judges, and wastes the resources
of defense counsel, prosecutors, and courts. Moreover, no
one can reasonably rely on an exception that is non-existent
in practice, so no reliance interests can be affected by forth-
rightly acknowledging reality. It is time—probably long
past time—to make explicit what has become increasingly
apparent to bench and bar over the last 32 years: New proce-
dural rules do not apply retroactively on federal collateral
review. The watershed exception is moribund. It must
“be regarded as retaining no vitality.” Herrera v. Wyo-
ming, 587 U.S. 329, 342 (2019) (internal quotation marks
omitted).

3

We respectfully offer four responses to the dissent.

First, in the dissent’s view, if a right is important enough
to justify overruling or repudiating precedent (as in Ramos),
then it often is important enough to apply retroactively as
a watershed rule of criminal procedure. But the Court’s
precedents say the opposite and demonstrate that the dis-
sent’s position erroneously inverts stare decisis and Teague.
Teague recognized that the Court would occasionally an-
nounce new rules of criminal procedure by overruling or re-
pudiating existing precedents. Teague further explained,
however, that it was “unlikely” that such new procedural
rules would apply retroactively on federal collateral review.
489 U. S., at 313 (plurality opinion). In other words, under
this Court’s longstanding case law, it is easier to overrule or
repudiate a precedent—as the Court did in Mapp, Miranda,
Duncan, Batson, and Crawford, for example—than it is to
apply the new procedural rule retroactively on federal collat-
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eral review—as demonstrated by the Court’s corresponding
non-retroactivity decisions in Linkletter, Johnson, DeStef-
ano, Allen, and Whorton.

The Ramos Court fully understood all of this. Although
Ramos stopped short of expressly deciding this retroactivity
question (because it was not squarely presented), Ramos dis-
cussed retroactivity and plainly foreshadowed today’s deci-
sion. The lead opinion in Ramos—which was joined in rele-
vant part by two of today’s dissenters, JUSTICE BREYER and
JUSTICE SOTOMAYOR—explained that overruling or repudi-
ating Apodaca was not likely to significantly affect Louisi-
ana’s and Oregon’s reliance interests in preserving final con-
victions because Ramos was not likely to apply retroactively
on federal collateral review. In particular, the lead opinion
said that the States’ “worries” about Ramos applying retro-
actively and overturning hundreds of final convictions out-
stripped “the facts” because “Teague’s test is a demanding
one, so much so that this Court has yet to announce a new
rule of criminal procedure capable of meeting it.” Ramos,
590 U. S., at 109 (opinion of GORSUCH, J.); see also id., at 130-
131 (KAVANAUGH, J., concurring in part). The lead opinion
added that Teague is “demanding by design, expressly cali-
brated to address the reliance interests States have in the
finality of their criminal judgments.” Id., at 109 (opinion of
GORSUCH, J.). In light of that explicit language in Ramos,
the Court’s decision today can hardly come as a surprise.

In short, the Court’s holding today—namely, that Ramos
does not apply retroactively on federal collateral review—
carefully adheres to Ramos and tracks the Court’s many
longstanding precedents on retroactivity.

Second, the dissent suggests that the Court knows that
Ramos should apply retroactively under the watershed ex-
ception, but wants to avoid applying Ramos retroactively,
and for that reason has decided to just eliminate the water-
shed exception altogether. That suggestion is unfounded.
Ramos was a momentous decision, and those of us who
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joined it continue to agree with it. But as we have ex-
plained, Ramos itself analyzed the Court’s retroactivity prec-
edents and foretold today’s decision on retroactivity. We
are simply following through on what Ramos (as well as the
Court’s many other precedents) already said about retroac-
tivity to now squarely hold that Ramos does not apply retro-
actively on federal collateral review. If we thought other-
wise and believed that Ramos qualified under the Court’s
precedents as a rule that applies retroactively, we would cer-
tainly say so. But applying our retroactivity precedents, we
have concluded that Ramos does not apply retroactively—
just as the Court has previously held that other historic
cases like Mapp, Miranda, Duncan, Batson, and Crawford
did not apply retroactively. After reaching that conclusion,
we then took account of the overall jurisprudential landscape
of the last several decades in Teague cases and acknowledged
what has become unmistakably clear: The purported water-
shed exception is moribund.

Third, on that last point, the dissent responds that Teague
nominally identified a retroactivity exception for watershed
procedural rules and that we should do so as well. But the
problem, as we see it, is that Teague simultaneously said that
it was “unlikely” that new procedural rules would qualify as
watershed. 489 U. S, at 313 (plurality opinion). So Teague
took with one hand what it seemingly gave with the other.
And in the 32 years since Teague, this Court has never once
held that a new procedural rule qualifies for the purported
watershed exception. What is more, the Court has regu-
larly repeated that Teague’s watershed exception would
likely never be satisfied. The Court today need not and
does not overrule any post-Teague cases that held the water-
shed exception satisfied because there are no post-Teague
cases that held the watershed exception satisfied.

As noted above, no stare decisis values would be served
by continuing to indulge the fiction that Teague’s purported
watershed exception endures. No one can reasonably rely
on a supposed exception that has never operated in practice.
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And perpetuating what has become an illusory exception
misleads litigants and judges, and needlessly expends the
scarce resources of defense counsel, prosecutors, and courts.
At this point, given that landmark cases like Mapp, Mi-
randa, Duncan, Batson, Crawford, and now Ramos have not
applied retroactively, we are simply acknowledging reality
and stating the obvious: The purported watershed exception
retains no vitality.

Fourth, the dissent asserts that the Court is not living up
to the promise of Ramos for criminal defendants. To begin
with, the dissent cannot reasonably charge the Court with
failing to live up to Ramos given that Ramos itself explicitly
forecast today’s decision on retroactivity. Moreover, with
respect, JUSTICE KAGAN dissented in Ramos. To be sure,
the dissent’s position on the jury-unanimity rule in Ramos
was perfectly legitimate, as is the dissent’s position on retro-
activity in today’s case. And it is of course fair for a dissent
to vigorously critique the Court’s analysis. But it is another
thing altogether to dissent in Ramos and then to turn around
and impugn today’s majority for supposedly shortchanging
criminal defendants. To properly assess the implications for
criminal defendants, one should assess the implications of
Ramos and today’s ruling together. And criminal defend-
ants as a group are better off under Ramos and today’s deci-
sion, taken together, than they would have been if JUSTICE
KAGAN’s dissenting view had prevailed in Ramos. If the
dissent’s view had prevailed in Ramos, no defendant would
ever be entitled to the jury-unanimity right—not on collat-
eral review, not on direct review, and not in the future. By
contrast, under the Court’s holdings in Ramos and this case,
criminal defendants whose cases are still on direct review or
whose cases arise in the future will have the benefit of the
jury-unanimity right announced in Ramos. The rhetoric in
today’s dissent is misdirected. Different Members of the
Court have reached different conclusions in Ramos and in
this case, but each Member of the Court has acted in good
faith in deciding the difficult questions before us.
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* * *

To summarize the Court’s retroactivity principles: New
substantive rules alter “the range of conduct or the class of
persons that the law punishes.” Summerlin, 542 U. S., at
353. Those new substantive rules apply to cases pending in
trial courts and on direct review, and they also apply retroac-
tively on federal collateral review. New procedural rules
alter “only the manner of determining the defendant’s cul-
pability.” Ibid. (emphasis deleted). Those new procedural
rules apply to cases pending in trial courts and on direct
review. But new procedural rules do not apply retroac-
tively on federal collateral review.

Ramos announced a new rule of criminal procedure. It
does not apply retroactively on federal collateral review.
We affirm the judgment of the U. S. Court of Appeals for the
Fifth Circuit.

It is so ordered.

JUSTICE THOMAS, with whom JUSTICE GORSUCH joins,
concurring.

I join the majority in full because it correctly charts its
way through precedent to hold expressly what we have long
implied: “New procedural rules do not apply retroactively on
federal collateral review.” Ante, at 272. 1 write separately
to highlight that we could also have resolved this case by
applying the statutory text of the Antiterrorism and Effec-
tive Death Penalty Act of 1996 (AEDPA). AEDPA directs
federal courts to deny “any claim that was adjudicated on
the merits in State court” unless the state court’s decision
“was contrary to, or involved an unreasonable application of,
clearly established Federal law, as determined by the Su-
preme Court.” 28 U.S. C. §2254(d)(1). In 2011, petitioner
urged a Louisiana court to hold that the Federal Constitution
requires jury unanimity, and the court rejected that claim on
the merits. That conclusion was consistent with Apodaca v.
Oregon, 406 U.S. 404 (1972), in which this Court deter-
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mined that the Constitution does not require unanimous jury
verdicts for state criminal convictions. AKEDPA thus leaves
no room for this Court—or any federal court—to grant
relief.

I

A

Congress first prescribed federal habeas jurisdiction in the
Judiciary Act of 1789. That statute did not clearly define
the scope of relief, but “the black-letter principle of the com-
mon law [was] that the writ was simply not available at all
to one convicted of crime by a court of competent jurisdic-
tion.”! Bator, Finality in Criminal Law and Federal Ha-
beas Corpus for State Prisoners, 76 Harv. L. Rev. 441, 465—
466 (1963) (Bator); see Felker v. Turpin, 518 U. S. 651, 663
(1996) (citing Ex parte Watkins, 3 Pet. 193 (1830)). And the
writ did not extend at all to prisoners confined under state
authority. Bator 465.

Congress expanded the writ in the Habeas Corpus Act of
1867. Ch. 28, 14 Stat. 385. This Act extended the writ to
prisoners in state custody but again provided only “bare
guidelines” about the scope of the writ.2 Wright v. West,
505 U. S. 277, 285 (1992) (plurality opinion). At first, this
Court continued to apply the common-law rule that allowed

1Section 14 of the Judiciary Act provided that “courts of the United
States . . . shall have power to issue writs of . . . habeas corpus” and that
“justices of the supreme court, as well as judges of the district courts,
shall have power to grant writs of habeas corpus for the purpose of an
inquiry into the cause of commitment.—Provided, That writs of habeas
corpus shall in no case extend to prisoners in gaol, unless where they are
in custody, under or by colour of the authority of the United States, or are
committed for trial before some court of the same, or are necessary to be
brought into court to testify.” 1 Stat. 81-82.

2The relevant language of the Act stated that courts, “in addition to the
authority already conferred by [the Judiciary Act of 1789], shall have
power to grant writs of habeas corpus in all cases where any person may
be restrained of his or her liberty in violation of the constitution, or of any
treaty or law of the United States.” 14 Stat. 385.
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a state petitioner to challenge only “the jurisdiction of the
court that had rendered the judgment under which he was
in custody.” Ibid. But the Court later “expand[ed] the cat-
egory of claims deemed to be jurisdictional for habeas pur-
poses.” Ibid. In 1874, for example, this Court found juris-
dictional defects whenever state courts imposed sentences
under unconstitutional statutes or imposed sentences not au-
thorized by a statute. Ibid. (collecting cases). And a few
decades later, the Court expanded relief to situations where,
in the eyes of the federal court, “no state court had provided
a full and fair opportunity to litigate” a prisoner’s federal
claims. Ibid. But absent a “jurisdictional” defect, a state
court judgment was entitled to “‘absolute respect’” as long
as the prisoner “‘had been given an adequate opportunity to
obtain full and fair consideration of his federal claim in the
state courts.”” Ibid. That rule left no room to grant relief
simply because a state court made an error of law.

In 1953, this Court abruptly changed course and decided
that federal courts could grant a writ of habeas corpus sim-
ply because they disagreed with a state court’s judgment.
See Brown v. Allen, 344 U.S. 443, 463. Around the same
time, this Court declared that many constitutional rights
of criminal procedure—some old, and some new—applied
against the States. See, e.g., Mapp v. Ohio, 367 U.S. 643
(1961) (exclusionary rule); Gideon v. Wainwright, 372 U. S.
335 (1963) (right to a court-appointed attorney); Miranda v.
Arizona, 384 U. S. 436 (1966) (right to be informed of right
against self-incrimination). That combination predictably
raised tough questions: Should new rules apply retroactively
to final state-court judgments, allowing federal courts to
grant habeas relief even if state courts did not err when issu-
ing their decisions? And if so, by what authority could fed-
eral courts grant that relief?

Admitting that “the Constitution neither prohibits nor re-
quires retrospective effect,” Linkletter v. Walker, 381 U. S.
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618, 629 (1965), the Court took an atextual and ad hoc ap-
proach, presumably based on its interpretation of the 1867
Act. The Court declared that some federal decisions apply
retroactively to final state convictions, thus allowing federal
courts to grant habeas relief depending on the “merits and
demerits in each case.” Ibid. To guide the analysis, Link-
letter announced several factors for federal courts to con-
sider: “the prior history of the rule in question, its purpose
and effect, and whether retrospective operation will further
or retard its operation.” Ibid.

This rule did “not le[ad] to consistent results,” so two dec-
ades later the Court tried a new interpretation of the 1867
Act. See Teague v. Lane, 489 U. S. 288, 302 (1989) (plurality
opinion); Danforth v. Minnesota, 552 U. S. 264, 278 (2008)
(“Teague’s general rule of nonretroactivity was an exercise of
this Court’s power to interpret the federal habeas statute”).
Relevant here, Teague allowed federal courts to give new
constitutional rules of eriminal procedure retroactive effect
on habeas review only if the new rule was “watershed,”
“‘bedrock,”” or “‘essential.’” 489 U. S., at 311 (emphasis
deleted).?

B

Teague, however, was not the final word on how federal
courts should review the decisions of state courts. In 1996,
Congress enacted AEDPA, the most significant change to

3Two years before Teague, this Court overruled cases that had allowed
courts to apply the balancing test in Linkletter v. Walker, 381 U.S.
618 (1965), to cases on direct review, holding instead that the Constitution
required courts to apply new procedural rules retroactively to cases
on direct appellate review. Griffith v. Kentucky, 479 U. S. 314, 328 (1987).
Teague also explained that new rules that “accord constitutional pro-
tection to . . . primary activity” retroactively apply to cases on fed-
eral collateral review. 489 U. S., at 307, 310-311. These are considered
substantive rules. See Welch v. United States, 578 U. S. 120, 128
(2016).
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the habeas corpus statute since 1867. AEDPA filled in the
“pare guidelines” of the 1867 Act by creating a comprehen-
sive system for addressing federal habeas claims brought by
state prisoners. See Wright, 505 U. S., at 285.

Directly relevant here are two provisions that ensure that
state courts have the primary role in adjudicating these
claims. First, a prisoner must exhaust his claims in state
court before he can seek relief in federal court. If “any
available [state-law] procedure” remains open, a federal
“writ of habeas corpus ... shall not be granted.” §§2254(b)-
(¢). Second, once a state court has had the opportunity to
decide that claim, AEDPA demands that federal courts re-
spect that judgment. The law precludes relief “with respect
to any claim that was adjudicated on the merits in State
court proceedings unless the adjudication of the claim” either
(1) “resulted in a decision that was contrary to, or involved
an unreasonable application of, clearly established Federal
law, as determined by the Supreme Court of the United
States,” or (2) “resulted in a decision that was based on an
unreasonable determination of the facts in light of the evi-
dence presented in the State court proceeding.” §2254(d).
It is not enough for a federal court to disagree with the state
court—much less disagree on a point of law that this Court
had not yet settled when the state court issued its judgment.
Rather, the state court’s decision must conflict with clearly
established law and be obviously wrong “beyond any possi-
bility for fairminded disagreement.” Harrington v. Rich-
ter, 562 U. S. 86, 103 (2011); Greene v. Fisher, 565 U. S. 34,
38-40 (2011).

IT
A

Here, the system worked as designed. Edwards pre-
sented his unanimous jury claim to a Louisiana court. And
the state court reasonably relied on Apodaca in rejecting
that claim. AEDPA is clear about what happens next—
relief “shall not be granted.” §2254(d).
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Our analysis could have begun and ended there—with
§2254(d)(1)’s plain text. Congress, through AEDPA, has
made clear that federal courts cannot provide relief in this
case. See Montgomery v. Louwisiana, 577 U.S. 190, 221
(2016) (Scalia, J., dissenting); see also Ex parte Bollman, 4
Cranch 75, 94 (1807) (Marshall, C. J.) (“['T]he power to award
the writ by any of the courts of the United States, must be
given by written law”).

B

The Court, instead, relies on Teague. I join the Court’s
opinion because it correctly applies precedent and leads to
the same judgment, but I would be remiss if I did not point
out two other problems with Teague.

First, it has never been clear what gave this Court author-
ity to grant habeas relief to state prisoners based on “new”
constitutional rules of criminal procedure. Teague did not
explain why the 1867 Act gave federal courts this power.
Moreover, Teague primarily focused on moving the law in
the opposite direction of Linkletter’s permissive approach to
collaterally reviewing final state convictions. See Danforth,
552 U. S., at 278 (“Teague . . . situated the rule it announced
in thle] line of cases adjusting the scope of federal habeas
relief in accordance with equitable and prudential considera-
tions”). Even if federal courts had this power, we never de-
cided whether Congress’ most recent version of the habeas
statute—AEDPA—continued to allow such relief. Given all
that, the majority wisely closes a door to retroactive relief
that likely never existed in the first place.

Second, the Court’s reliance on Teague today and in the
past should not be construed to signal that AEDPA is an
afterthought in analyzing a claim like petitioner’s or that
Teague could justify relief where AEDPA forecloses
it. AEDPA does contemplate that some new constitutional
rules might be retroactive in narrow circumstances. See
§§2254(e)(2)(A)(i) (evidentiary hearings), 2244(b)(2)(A)
(second-or-successive bar), 2244(d)(1)(C) (statute of limita-
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tions). But it does not contemplate retroactive rules upset-
ting a state court’s adjudication of an issue that reasonably
applied the law at the time. Section 2254(d)—the absolute
bar on claims that state courts reasonably denied—has no
exception for retroactive rights. Congress’ decision to cre-
ate retroactivity exceptions to the statute of limitations and
to the bar on second-or-successive petitions but not for
§2254(d) is strong evidence that Teague could never have led
to relief here. Russello v. United States, 464 U.S. 16, 23
(1983).* The plain text applies regardless of what a previous
interpretation of a previous statute says.®

* * *

A state court rejected petitioner’s claim that he was enti-
tled to a unanimous jury verdict. That adjudication was not
unreasonable or contrary to clearly established federal law.
AEDPA’s explicit directive thus independently resolves this
case: “a writ of habeas corpus . . . shall not be granted.”
§2254(d).

JUSTICE GORSUCH, with whom JUSTICE THOMAS joins,
concurring.

Sometimes this Court leaves a door ajar and holds out the
possibility that someone, someday might walk through it—

4 As JUSTICE GORSUCH correctly points out, federal courts have “equita-
ble discretion to decide whether to issue the writ or to provide a remedy,”
which includes the powers to create doctrines such as harmless error.
Post, at 289 (concurring opinion). And federal courts can rely on those
doctrines as well as statutory bars to deny relief. That is why, as JUSTICE
GORSUCH explains, an equitable retroactivity bar with no watershed ex-
ception can independently justify denying relief. Post, at 291, n. 5.

>The Constitution does not require that habeas relief be available for
new “watershed” rules of criminal procedure. See, e. g., Brown v. Allen,
344 U. S. 443, 532-533 (1953) (Jackson, J., concurring in result); Linkletter,
381 U. 8., at 629. Teague also acknowledged that a later change in law
does not require invalidating a final judgment. See 489 U. S., at 308-309
(plurality opinion). And again, habeas corpus traditionally did not apply
at all to prisoners sentenced by a court with valid jurisdiction. See Bator
465-466.
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though no one ever has or, in truth, ever will. In Teague v.
Lane, 489 U. S. 288 (1989), the Court suggested that one day
it might apply a new “watershed” rule of criminal procedure
retroactively to undo a final state court conviction. But that
day never came to pass. Instead, over the following three
decades this Court denied “watershed” status to one rule
after another. Rules guaranteeing individuals the right to
confront their accusers. Rules ensuring that only a jury
may decide a defendant’s fate in a death penalty case. Rules
preventing racially motivated jury selection. All failed to
win retroactive application. Today, the Court candidly ad-
mits what has been long apparent: Teague held out a “false
hope” and the time has come to close its door. Ante, at 272.
We take this step not because this Court’s criminal proce-
dure rulings are somehow unimportant. Any decision seek-
ing to enforce liberties enshrined in the Constitution has
a claim to “watershed” importance. Instead, we abandon
Teague’s test because it poses a question this Court has no
business asking.
I

Though we often refer to the writ of habeas corpus, the
common law knew several. See Ex parte Bollman, 4
Cranch 75, 97-98 (1807). All had one thing in common:
Each required a custodian to produce (habeas) a prisoner’s
person (corpus). But they served different ends. Some
writs were tools for moving a prisoner from one court to
another—whether for a new prosecution (ad respondendum)
or to execute a prior judgment (ad satisfaciendum). Others
functioned more like a subpoena to procure a prisoner’s pres-
ence to testify in court (ad testificandum). Others still
served to remove a case from an inferior court to a superior
one (cum causa). 3 W. Blackstone, Commentaries on the
Laws of England 129-131 (1768).

Among them all, however, only one came to be known as
“The Great Writ.” The writ of habeas corpus ad subjicien-
dum was a mechanism for asking “why the liberty of [a] sub-
jeclt] is restrained.” Id., at 131 (emphasis added). Lead-
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ing up to the English Civil War, monarchs sometimes jailed
their subjects summarily and indefinitely, with little explana-
tion and even less process. FE.g., Darnel’s Case, 3 How.
St. Tr. 1-59 (K. B. 1627). In response, common law courts
developed the ad subjiciendum writ to force the Crown to
provide reasons for its actions and, if necessary, to ensure
adequate process—like a criminal trial—to justify any fur-
ther detention. See Petition of Right, 3 Car. 1, ch. 1, Y 5,
8 (1628). In other words, “habeas corpus [w]as the instru-
ment by which due process could be insisted upon.” Hamdi
v. Rumsfeld, 542 U. S. 507, 5565 (2004) (Scalia, J., dissenting).

Great though it was, the writ’s power was never limitless.
A prisoner confined under a final judgment of conviction by
a court of competent jurisdiction stood on different footing
than one confined by the King without trial. A court might
issue the writ asking, “What is the reason for confinement?”
But if the return came back: “Because he’s serving a custo-
dial sentence after being convicted of a crime,” the inquiry
was usually at an end. See Opinion on the Writ of Habeas
Corpus, Wilm. 77, 88, 97 Eng. Rep. 29, 36 (K. B. 1758); cf.
Anonymus, Cart. 221, 124 Eng. Rep. 928 (C. P. 1671); Habeas
Corpus Act of 1679, 31 Car. 2, ch. 2, 1 2, 20. Custody pur-
suant to a final judgment was proof that a defendant had
received the process due to him. See, e. g., Bushell’s Case,
Vaugh. 135, 142-143, 124 Eng. Rep. 1006, 1009-1010 (C. P.
1670).

In 1789, Congress authorized federal courts to issue the
habeas writ. 1 Cong. ch. 20, § 14, 1 Stat. 73, 81-82; Ex parte
Bollman, 4 Cranch, at 93-94. When called upon to inter-
pret that statute, this Court defined the scope of habeas
review by looking “to the common law.” Id., at 93-94.
Unsurprisingly, it proceeded to restate the longstanding
rule associated with criminal judgments: Ad subjiciendum
provided no recourse for a prisoner confined pursuant to
a final judgment of conviction. Ex parte Watkins, 3 Pet.
193, 209 (1830). As Chief Justice Marshall rhetorically
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asked, “is not that judgment in itself sufficient cause?” Id.,
at 202 (emphasis added).

If the answer was nearly always yes, one important excep-
tion existed both here and in England. A habeas court
could grant relief if the court of conviction lacked jurisdiction
over the defendant or his offense. Id., at 202-203. Still,
the exception was “confined” to that “limited class of cases.”
Ex parte Parks, 93 U.S. 18, 21 (1876). One judge could
not grant relief just because he might have decided the
merits of the case differently than another had. As this
Court put it, a perceived “error in the judgment or pro-
ceedings, under and by virtue of which the party is impris-
oned, constitute[d] no ground for” relief. Ex parte Sie-
bold, 100 U.S. 371, 375 (1880). Any other approach, the
Court explained, risked converting the habeas writ into “a
mere writ of error,” little more than a chance to redo a trial
or its appeal. [Ibid.

Originally, Congress allowed federal courts to issue habeas
writs only to federal custodians. Reconstruction changed
that. After the Civil War, Congress granted federal courts
the power to issue habeas writs to state authorities as well.
See Act of Feb. 5, 1867, 39 Cong. ch. 28, §1, 14 Stat. 385.
Even then, however, this Court continued to interpret the
habeas statute consistent with historical practice. If a pris-
oner was in custody pursuant to a final state court judgment,

1That Act conferred on federal courts the “power to grant writs of ha-
beas corpus in all cases where any person may be restrained of his or her
liberty in violation of” federal law. §1, 14 Stat. 385 (emphasis added).
Two earlier statutes extended federal habeas jurisdiction to state custodi-
ans, but only for a much narrower class of cases. In 1833, Congress au-
thorized federal courts to issue habeas process to state custodians detain-
ing federal officers for acts taken to implement federal law. Act of Mar.
2, 1833, §7, 4 Stat. 634-635. This provision lives on in 28 U. S. C.
§2241(c)(2). And in 1842, Congress permitted federal courts to issue ha-
beas process to state custodians detaining foreign officials whose acts im-
plicated the law of nations. Act of Aug. 29, 1842, Ch. 257, 5 Stat. 539. It,
too, lives on in 28 U. 8. C. §2241(c)(4).
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a federal court was powerless to revisit those proceedings
unless the state court had acted without jurisdiction. FE.g.,
In re Graham, 138 U. S. 461, 462 (1891); Tinsley v. Anderson,
171 U. S. 101, 104-106 (1898); Markuson v. Boucher, 175 U. S.
184, 185-186 (1899); Medcraf v. Hodge, 245 U.S. 630, 630
(1917) (per curiam).

Under the view that prevailed in this country for most of
our history, and in England for even longer, Teague’s ques-
tion about the “retroactive” application of “watershed” rules
of criminal procedure to undo final criminal judgments would
have made no sense. Because a final judgment of convic-
tion, pursuant to a full-fledged criminal trial, was the process
due to a criminal serving a custodial sentence, the habeas
writ had served its purpose. A final judgment evidenced a
lawful basis for confinement and was “binding on all the
world.” Ex parte Watkins, 3 Pet., at 207.

II

Only in the middle of the twentieth century did things
really begin to change. In 1915, this Court suggested that
a state court’s extreme departure from “established modes”
of criminal trial practice, such as proceeding under the spec-
ter of mob violence, might be akin to the loss of “jurisdic-
tion,” at least if no corrective mechanism like an appeal ex-
isted. Frank v. Mangum, 237 U. S. 309, 326, 335-336 (1915).
But if that represented an innovation, it was a modest one.

The same cannot be said for Brown v. Allen, 344 U. S. 443,
464, 478 (1953). There, this Court effectively recast habeas
as another way for federal courts to redress practically any
error of federal law they might find in state court proceed-
ings. Never mind that state courts are obligated to follow
federal law under the Supremacy Clause. Never mind that
those courts may have already passed on a defendant’s argu-
ment about his federal rights. See id., at 487; id., at 497-
501 (Frankfurter, J.). Never mind, too, that the defendant
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may have lost on appeal within the state court system, and
even petitioned this Court for direct review. See id., at
456-457; id., at 489-497 (Frankfurter, J.). Everyone accepts
that, in our criminal justice system today, a judgment be-
comes final only after the completion of a trial and the ap-
pellate process, including the opportunity to seek certiorari
from this Court on questions of federal law. See Clay v.
United States, 537 U. S. 522, 527 (2003).2  Yet, even after all
that, Brown held, a federal district court could still vacate a
final state court judgment based on any perceived error of
federal law it might detect—and do so though the entire
state judicial system and this Court had seen nothing amiss.
344 U. S., at 465-48T7; 1d., at 506-507 (Frankfurter, J.).

The result? As Justice Jackson warned, habeas became
little more than an ordinary appeal with an extraordinary
Latin name. The Court “so departed from [the finality]
principle that the profession now believes that the issues
[federal courts] actually comsider [in] habeas corpus are
substantially the same as would be considered on appeal.”
Id., at 540 (Jackson, J., concurring in result). “The fatal
sentence that in real life writes finis to many causes”—
Judgment affirmed. or Certiorari denied.—became “in legal
theory . .. a complete blank.” Id., at 543. Justice Jackson
feared that this result not only “trivializfed] . . . the
writ,” but promised practical problems too. Id., at 536. A
large new “haystack” of frivolous habeas petitions was sure
to follow, making it that much harder for courts to identify

2When a sovereign furnishes an opportunity to appeal (as state and
federal governments now do), it necessarily invites an appellate court to
revisit an initial merits determination. See J. Baker, An Introduction to
English Legal History 148-153 (5th ed. 2019) (describing development of
the appeal at common law); G. Jacob, A New Law-Dictionary (1729) (de-
fining “appeal”). Under an appellate system, then, “none of thle] [preced-
ing decisions] are final” in an ultimate sense until any appeals are con-
cluded. 3 W. Blackstone, Commentaries on the Laws of England 411
(1768).
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the meritorious “needle.” Id., at 537. The only solution
Justice Jackson could see was to hold fast to the traditional
rule: A final judgment, after completion of trial and the
exhaustion of any direct appellate review, was res judicata,
and the sole exception was a lack of jurisdiction. Id., at
543-544.

Brown not only upended centuries of settled precedent
and invited practical problems; it produced anomalies as well.
The very same term it decided Brown, this Court rejected
Brown’s fix-any-error approach for final judgments issued by
military courts. Burns v. Wilson, 346 U. S. 137, 142 (1953)
(plurality opinion); id., at 147 (Minton, J., concurring in judg-
ment). So only state conviects—not United States service
members—were afforded an additional avenue for appellate
relief in the garb of habeas corpus proceedings. It turned
out, too, that only state courts—not executive tribunals—
were forced to suffer the indignity of having their final judg-
ments reopened. So federal courts wound up with more
power to reopen the judgments of a different sovereign’s
courts than the administrative proceedings of the federal
government itself. See Rushing v. Wilkinson, 272 F. 2d
633, 641 (CA5 1959); M. Howe, Foreword: The Supreme
Court, 1952 Term, 67 Harv. L. Rev. 91, 160-162 (1953).

With time, these implications became clear and, as Justice
Jackson predicted, Brown’s innovation proved unsustainable.
The haystack just grew too large. During the 1960s, this
Court incorporated the exclusionary rule against the States.
Mapp v. Ohio, 367 U.S. 643, 655 (1961). It announced a
Sixth Amendment right to a public defender. Gideon v.
Wainwright, 372 U. S. 335, 339-340, 342 (1963). It barred
the government from speaking to the defendant outside de-
fense counsel’s presence. Massiah v. United States, 377
U.S. 201, 204-206 (1964). And it announced a new script
governing police interrogations. Miranda v. Arizona, 384
U.S. 436, 467-477 (1966). This proliferation of new fed-
eral procedural rights, combined with a federal post-
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conviction mechanism that functioned like an ordinary ap-
peal, soon yielded a giant haystack of habeas petitions.

For years, this Court struggled to devise rules for sorting
the hay from the needles. Its approach varied wildly and
inconsistently over time. In a few cases, the Court held a
new rule of criminal procedure should not apply retroac-
tively to settled convictions. Tehan v. United States ex. rel.
Shott, 382 U.S. 406, 409, n. 3, 419 (1966); Linkletter v.
Walker, 381 U.S. 618, 622, 639-640 (1965). On occasion,
though, it extended the benefit of a new rule to litigants with
final criminal judgments—sometimes only to the named peti-
tioner in this Court, Jackson v. Denno, 378 U. S. 368, 377
(1964), other times to everyone laboring under a final judg-
ment, McNerlin v. Denno, 378 U. S. 575, 575 (1964) (per cu-
riam). dJustice Harlan called these divergent results “an ex-
traordinary collection of rules.” Desist v. United States, 394
U. S. 244, 256-257 (1969) (Harlan, J., dissenting). He even
wondered whether they could “properly be considered the
legitimate products of a court of law.” Id., at 259.

III

It was only in this world that Teague’s question about the
retroactive application of new “watershed” rules of criminal
procedure could even begin to make sense. In an effort to
bring some coherence to the area, the Court refocused
its attention on the terms of the federal habeas statute.
The statute provides that “[w]rits of habeas corpus may
be granted”—not that they must be granted. 28 U.S.C.
§2241(a) (emphasis added); see also §2243. The law thus in-
vests federal courts with equitable discretion to decide
whether to issue the writ or to provide a remedy. Withrow
v. Williams, 507 U. S. 680, 716 (1993) (Scalia, J., concurring
in part and dissenting in part).?

3That is how this Court reads nearly identical text in the Declaratory
Judgment Act (DJA). Because the DJA says federal courts “‘may de-
clare the rights and other legal relations of any interested party,”” district
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Exercising this remedial discretion, the Court began to de-
velop doctrines aimed at returning the Great Writ closer to
its historic office. It decided that some claims are not cogni-
zable on federal habeas review if state courts provide a
mechanism for review. Stone v. Powell, 428 U. S. 465, 494—
495 (1976). It established procedural default rules to pre-
vent habeas petitioners from evading independent and ade-
quate state law grounds for sustaining their convictions.
Wainwright v. Sykes, 433 U. S. 72, 86-87 (1977). It crafted
a heightened harmless error standard, calibrated to reflect
the finality interests at stake in the post-conviction context.
Brecht v. Abrahamson, 507 U. S. 619, 633-638 (1993). And
it applied abuse-of-the-writ rules to prevent an endless cycle
of petition and re-petition by prisoners with nothing but time
on their hands. McCleskey v. Zant, 499 U. S. 467, 489-493
(1991).

Chief among these new-but-old developments was Teague.
Drawing on the historic role of habeas, the Court held that
newly recognized rules of eriminal procedure should not nor-
mally apply to cases “which have become final.” 489 U. S.,
at 304-310.* Hard experience since Brown had reminded
the Court that finality, “the idea that at some point a crimi-
nal conviction reaches an end, a conclusion, a termination, ‘is
essential to the operation of our criminal justice system.’”
Prost v. Anderson, 636 F. 3d 578, 582 (CA10 2011). One
might “always continue to ask” whether a particular judg-
ment was “correct.” P. Bator, Finality in Criminal Law and
Federal Habeas Corpus for State Prisoners, 76 Harv. L. Rev.
441, 446-448 (1963). But if the rule of law means anything,
it means the final result of proceedings in courts of com-
petent jurisdiction establishes what is correct “in the eyes

courts “possess discretion” to award declaratory relief. Wilton v. Seven
Fualls Co., 515 U. S. 277, 282, 286 (1995).

4 Although the lead opinion in Teague garnered only a plurality, a major-
ity of the Court adopted the plurality’s rule later that same year in Penry
v. Lynaugh, 492 U. S. 302, 313 (1989).
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of the law.” Herrera v. Collins, 506 U.S. 390, 399-400
(1993).5
Iv

While Teague did much to return the writ to its original
station, it didn’t quite complete the journey. After insisting
that final judgments cannot be reopened as a “general rule,”
Teague left some wiggle room. It added that some new
rules of criminal procedure might yet apply retroactively if
they had “watershed” significance. 489 U. S., at 311. Why?
Because “‘time and growth in social capacity, as well as judi-
cial perceptions,”” might “‘alter our understanding of the
bedrock procedural elements’” necessary to satisfy notions
of “‘fairness.”” Ibid. To help the world know what a wa-
tershed rule might look like, the Court described it in vari-
ous ways—“bedrock,” “fundamental,” “central,” an “absolute
prerequisite.” Id., at 311-314. A rule fitting that bill,
Teague said, would do two things: (1) “‘significantly im-
prove’” existing procedures for determining factual guilt or
innocence and (2) “implicate the fundamental fairness of the
trial.” Id., at 312-313.5

5 Apparently believing our judge-made doctrines did not go far enough,
Congress added further “new restrictions” of its own in the Antiterrorism
and Effective Death Penalty Act of 1996 (AEDPA). Felker v. Turpin, 518
U.S. 651, 664 (1996). But AEDPA creates only additional conditions to
relief; it did not do away with the discretion afforded courts in the habeas
statute, or the various rules this Court has formulated in the exercise of
that discretion. As this Court has (unanimously) explained, “AEDPA did
not codify Teague” and the one “neither abrogates [nJor qualifies the
other.” Greene v. Fisher, 565 U. S. 34, 39 (2011). That is why Teague’s
retroactivity bar operates “in addition” to AEDPA’s relitigation bar in 28
U. S. C. §2254(d). Horn v. Banks, 536 U. S. 266, 272 (2002) (per curiam).
Because a retroactivity bar and a relitigation bar both pose threshold bar-
riers, JUSTICE THOMAS’s concurrence highlights how AEDPA provides an
additional reason why the Fifth Circuit correctly denied a certificate of
appealability here. Ante, at 280 (concurring opinion); see Miller-El v.
Cockrell, 537 U. S. 322, 350 (2003) (Scalia, J., concurring).

6 Teague also discussed an exception to the finality rule for certain “sub-
stantive rules.” Because the parties agree that Ramos involved only a



292 EDWARDS v. VANNOY

GORSUCH, J., concurring

But all these words have yielded nothing. In more than
three decades since Teague, not a single new rule of criminal
procedure has satisfied its “watershed” test. Ante, at 267-
272. Nor is it as if we have lacked promising candidates.
This Court has refused “watershed” status to new rules that
seek to ensure death penalty decisions are made by jurors
rather than judges. See Schriro v. Summerlin, 542 U.S.
348 (2004) (denying watershed status to Ring v. Arizona,
536 U.S. 584 (2002)). New rules designed to ensure race
discrimination plays no role in jury selection met the same
fate even before Teague. See Allen v. Hardy, 478 U. S. 255
(1986) (per curiam) (denying retroactive application to Bat-
son v. Kentucky, 476 U.S. 79 (1986)). Rules that sought
to realign our jurisprudence with the original meaning of
the Sixth Amendment’s Confrontation Clause have failed to
qualify too. See Whorton v. Bockting, 549 U. S. 406 (2007)
(denying watershed status to Crawford v. Washington, 541
U. S. 36 (2004)).

The Court’s decision today retraces this familiar path. It
denies “watershed” status to Ramos v. Louisiana, 590
U. S. 83 (2020), a decision that (like Crawford) returned us
to the original meaning of the Sixth Amendment—and one
that (like Ring and Batson) concerns a vital aspect of the
jury trial right. The Court explains why this result neces-
sarily follows from our post-Teague precedents: If so many
other highly consequential rulings have failed to clear
Teague’s bar, it’s hard to see how Ramos might. One could

Q9

new rule of criminal procedure, little need be said about Teague’s “substan-
tive rule” exception. But it is worth noting that substantive rules, which
place certain conduct “‘beyond the power of the criminal law-making au-
thority to proscribe,”” 489 U. S., at 307, bear at least some resemblance to
this Court’s early cases finding a lack of jurisdiction over a defendant or
an offense. See Ex parte Siebold, 100 U. S., at 376; Ex parte Parks, 93
U. S., at 20-21. Perhaps this aspect of Teague can be understood as accu-
rately invoking the jurisdictional exception to the finality rule; perhaps
not. See Brown, 344 U. S., at 533, n. 4 (Jackson, J., concurring in result).
But that question is for another day.
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even say that any other result would defy this Court’s recent
precedents. Ante, at 270-271.

At the same time, though, one might also say these prece-
dents illustrate how mystifying the whole Teague project has
been from its inception. If Teague only prohibits the retro-
active application of new rules of criminal procedure, after
all, it’s not exactly obvious why that prohibition applies to
cases like Crawford or Ramos. Both decisions sought to re-
align this Court’s decisions with the original meaning of the
Sixth Amendment; in that sense, the rights they recognized
were anything but new. And to the extent Teague asks
whether a new rule is “fundamental” or “bedrock,” it’s hard
to see how rights originally memorialized in the Constitution
could fail to qualify. Certainly, this Court is in no position
to second-guess the judgment of those who wrote and rati-
fied the Constitution. Surely, too, many of the other rules
of criminal procedure this Court has found less than “funda-
mental” since Teague seem anything but that to those whose
lives they affect. Nor is it only Teague’s results that mys-
tify. The test itself has been fraught with contradictions
from the start. It asks litigants to be on the lookout for new
procedural protections “‘implicit in the concept of ordered
liberty.”” Beard v. Banks, 542 U. S. 406, 417 (2004). At the
same time, we have been told, the fact that “a new proce-
dural rule is ‘fundamental’ in some abstract sense is not
enough.” Summerlin, 542 U. S., at 352.

For me, it’s here where the history canvassed above mat-
ters. This Court’s (in)activity since Teague only begins to
make sense when viewed against the backdrop of the tradi-
tional rule that old judgments are impervious to new chal-
lenges. Yes, this Court’s decisions should apply to all cases
pending in trial courts and on direct appeal. But they
should not apply retroactively in habeas. The reason has
nothing to do with whether Members of this Court happen
to think the rules they announce are “new” in some sense
or insufficiently “fundamental” in another. It’s simpler than
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that: The writ of habeas corpus does not authorize federal
courts to reopen a judgment issued by a court of competent
jurisdiction once it has become final. Supra, at 283-286.

It’s here, too, where today’s decision makes its real contri-
bution. If Teague pointed us back in the direction of the
traditional rule, each of the cases that has followed in its
wake has edged us, step-by-step, closer still. Today’s deci-
sion advances the progress by making express what has long
been barely implicit: The “watershed” exception for new
rules of criminal procedure is no exception at all. Ante, at
272. Not only does this development do much to honor the
traditional understanding of habeas review and the great
weight of this Court’s precedents throughout its history. It
also allows us to retire a test that was unknown in law until
1989 and whose contours remain unknowable decades later.
It frees this Court from the dreary task of needing to concoct
reasons to denigrate the importance of obviously important
rules like those discussed in Ramos, Ring, Batson, and
Crawford, which affect the lives and liberty of countless indi-
viduals. It does away with the strange business of having
to repackage old rules as new ones. And it eliminates
the need for litigants and lower courts to endure years of
protracted litigation—tangling with a contradictory test
and seemingly inexplicable precedents—all sure to achieve
nothing. The Court’s candor today is admirable—and
correct.”

"The dissent criticizes today’s decision as a departure from modern habeas
precedent. Post, at 296; post, at 297, n. 2; post, at 305-307. But the dis-
sent’s history is selective. The dissent champions decisions from the 1950s,
’60s, and '70s. But it disregards how those decisions departed from a cen-
tury of this Court’s precedents and the common law before that. Supra,
at 286-289. At the same time, the dissent’s account overlooks this Court’s
precedents refusing to afford retroactive application in every case since
the 1980s. Post, at 303-304; post, at 305—-306, n. 7. The dissent may prefer
decisions within a particular 30-year window. But it is too much to say
this preference is required to “[rlespec[t] stare decisis.” Post, at 295, n. 1.
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With these observations, I am pleased to join the Court’s
opinion. My vote in similar cases to come will, I hope, “be
guided as nearly as [possible] by the principles set forth
herein.” Brown, 344 U. S., at 548 (Jackson, J., concurring
in result).

JUSTICE KAGAN, with whom JUSTICE BREYER and JUs-
TICE SOTOMAYOR join, dissenting.

“A verdict, taken from eleven, [i]s no verdict at all,” this
Court proclaimed just last Term. Ramos v. Louisiana, 590
U. S. 83,90 (2020) (internal quotation marks omitted). Citing
centuries of history, the Court in Ramos termed the Sixth
Amendment right to a unanimous jury “vital,” “essential,”
“indispensable,” and “fundamental” to the American legal
system. Id., at 90, 91, 93. The Court therefore saw fit to
disregard stare decisis and overturn a 50-year-old precedent
enabling States to convict criminal defendants based on non-
unanimous verdicts.! And in taking that weighty step, the
Court also vindicated core principles of racial justice. For in
the Court’s view, the state laws countenancing non-unanimous
verdicts originated in white supremacism and continued in our
own time to have racially discriminatory effects. See id., at
87-88; id., at 114-115 (SOTOMAYOR, J., concurring in part); id.,
at 126-129 (KAVANAUGH, J., concurring in part). Put all that
together, and it is easy to see why the opinions in Ramos read
as historic. Rarely does this Court make such a fundamental
change in the rules thought necessary to ensure fair criminal
process. If you were scanning a thesaurus for a single word

1T dissented in Ramos precisely because of its abandonment of stare
decisis. See 590 U. S., at 144-147 (ALITO, J., dissenting); see also Kimble
v. Marvel Entertainment, LLC, 576 U.S. 446, 455 (2015) (“Respecting
stare decisis means sticking to some wrong decisions”). Now that Ramos
is the law, stare decisis is on its side. I take the decision on its own terms,
and give it all the consequence it deserves.
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to describe the decision, you would stop when you came to
“watershed.”

Yet the Court insists that Ramos’s holding does not count
as a “watershed” procedural rule under Teague v. Lane, 489
U.S. 288, 311 (1989) (plurality opinion). The result of to-
day’s ruling is easily stated. Ramos will not apply retroac-
tively, meaning that a prisoner whose appeals ran out before
the decision can receive no aid from the change in law it
made. So Thedrick Edwards, unlike Evangelisto Ramos,
will serve the rest of his life in prison based on a 10-to-2
jury verdict. Only the reasoning of today’s holding resists
explanation. The majority cannot (and indeed does not)
deny, given all Ramos said, that the jury unanimity require-
ment fits to a tee Teague’s description of a watershed proce-
dural rule. Nor can the majority explain its result by rely-
ing on precedent. Although flaunting decisions since Teague
that held rules non-retroactive, the majority comes up with
none comparable to this case. Search high and low the set-
tled law of retroactivity, and the majority still has no reason
to deny Ramos watershed status.

So everything rests on the majority’s last move—the over-
turning of Teague’s watershed exception. If there can never
be any watershed rules—as the majority here asserts out of
the blue—then, yes, jury unanimity cannot be one. The re-
sult follows trippingly from the premise. But adopting the
premise requires departing from judicial practice and princi-
ple. In overruling a critical aspect of Teague, the majority
follows none of the usual rules of stare decisis. It discards
precedent without a party requesting that action. And it
does so with barely a reason given, much less the “special
justification” our law demands. Halliburton Co. v. Erica
P. John Fund, Inc., 573 U. S. 258, 266 (2014). The majority
in that way compounds its initial error: Not content to misap-
ply Teague’s watershed provision here, see ante, at 267-271,
the majority forecloses any future application, see ante, at
271-272. 1t prevents any procedural rule ever—no matter
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how integral to adjudicative fairness—from benefiting a de-
fendant on habeas review. Thus does a settled principle of
retroactivity law die, in an effort to support an insupport-
able ruling.

I

Start with what Teague and its progeny repeatedly said
about what makes a new rule of criminal procedure “water-
shed” (so that, before today, the rule applied retroactively).?
A watershed rule, we held, is “implicit in the concept of or-
dered liberty.” Teague, 489 U. S., at 311 (plurality opinion)
(internal quotation marks omitted). Such a rule addresses
one of “the bedrock procedural elements” of the criminal
process. Ibid. (emphasis deleted). Or similarly stated, it
plays a “fundamental” and “centrall ]” role in a trial. Beard
v. Banks, 542 U. S. 406, 418, 420 (2004). More specifically, a
new rule, to qualify as watershed, must be “essential to [the
trial’s] fairness.” Whorton v. Bockting, 549 U. S. 406, 418
(2007); see Teague, 489 U. S., at 312 (plurality opinion). And
it must go to the defendant’s guilt or innocence, “prevent[ing]
an impermissibly large risk of an inaccurate conviction.”
Whorton, 549 U. S., at 418 (internal quotation marks omit-
ted); see Teague, 489 U. S., at 312 (plurality opinion). Those
requirements set a high bar. But they capture—or anyway,
were once meant to—a “small core of rules” needed to fairly
adjudicate a defendant’s guilt. Beard, 542 U. S., at 417.

The first clue that the unanimity rule falls within Teague’s
small core is that the Court thought its adoption justified
overturning precedent. Ramos didn’t just announce a new
rule. It reversed a prior, well-settled one. As the majority
recounts, “Ramos repudiated this Court’s 1972 decision in

2Prior to Teague, the Court gave retroactive effect to a somewhat wider
range of new procedural rules. See ante, at 282, n. 5; Danforth v. Minne-
sota, 5562 U. S. 264, 271-273 (2008). To find the no-retroactivity-ever rule
that the majority announces today, a time traveler would have to go back
to around 1950—when the Bill of Rights’ protections for criminal defend-
ants did not even apply to the States. See ibid.
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Apodaca v. Oregon, 406 U. S. 404, which had allowed non-
unanimous juries in state criminal trials.” Ante, at 258.
Such a toppling of precedent needs a special justification—
more than a run-of-the-mill claim of error. To meet that de-
mand, the Ramos majority described Apodaca as flouting the
essential “meaning of the Sixth Amendment’s jury trial
right,” as revealed in both historical practice and judicial de-
cisions. 590 U.S., at 106. Two concurring Justices added,
to support discarding this “egregiously wrong” precedent,
that the unanimity rule prevents improper verdicts: Apo-
daca “sanctions the conviction” of some defendants who
would otherwise defeat the State’s efforts “to [meet] its bur-
den” of proving guilt. 590 U. S., at 126 (KAVANAUGH, J.); id.,
at 113 (SOTOMAYOR, J.). And the majority and concurrences
alike invoked racial justice to support abandoning stare
decisis, explaining how a non-unanimity rule has posed a spe-
cial danger of canceling Black jurors’ votes. See id., at 87—
88, 106; 1d., at 114-115 (SOTOMAYOR, J.); id., at 126-129 (KAv-
ANAUGH, J.); infra, at 301-302. At bottom, then, the Court
took the unusual step of overruling precedent for the most
fundamental of reasons: the need to ensure, in keeping
with the Nation’s oldest traditions, fair and dependable
adjudications of a defendant’s guilt. In this much alone,
Ramos’s reasoning evokes this Court’s descriptions of wa-
tershed rules.?

3The majority misunderstands my point about the interaction between
stare decisis and Teague. 1 am not saying that if a “right is important
enough to justify overruling” precedent, then it is “important enough to
apply retroactively.” Amnte, at 272. (If that were my claim, this dissent
would be far shorter.) Rather, the overruling of precedent—and more,
the justifications given to support that overruling—are elements to con-
sider when deciding on a rule’s watershed status. Or, as I say above, “a
first clue.” Here, that clue cuts against the majority: Ramos overturned
precedent (rather than just announcing a new rule) on grounds strikingly
reminiscent of Teague’s criteria for watershed status. Still more clues,
pointing in the same direction, appear in the coming pages . . ..
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And putting talk of stare decisis aside, there remains much
more in Ramos to echo Teague. If, as today’s majority says,
Teague is full of “adjectives,” ante, at 267, so too is Ramos—
and mostly the same ones. Jury unanimity, the Court pro-
nounced, is an “essential element[]” of the jury trial right,
and thus is “fundamental to the American scheme of justice.”
590 U.S., at 92-93. The Court discussed the rule’s “an-
cient” history—“400 years of English and American cases
requiring unanimity” leading up to the Sixth Amendment.
Id., at 100, 97. As early as the 14th century, English com-
mon law recognized jury unanimity as a “vital right.” Id.,
at 90. Adopting that view, the early American States like-
wise treated unanimity as an “essential feature of the jury
trial.” Id., at 91. So by the time the Framers drafted the
Sixth Amendment, “the right to a jury trial meant a trial
in which the jury renders a unanimous verdict.” Id., at 98
(emphasis in original). Because that was so, no jury verdict
could stand (or in some metaphysical sense, even exist) ab-
sent full agreement: “A verdict, taken from eleven, was no
verdict at all.” Id., at 90 (internal quotation marks omit-
ted). Unanimity served as a critical safeguard, needed to
protect against wrongful deprivations of citizens’ “hard-won
liberty.” Id., at 100. Or as Justice Story summarized the
law a few decades after the Founding: To obtain a conviction,
“unanimity in the verdict of the jury is indispensable.” Id.,
at 91.

If a rule so understood isn’t a watershed one, then nothing
is. (Andthatis, of course, what the majority eventually says.)
Once more, from the quotations just above: “fundamental,”
“essential,” “vital,” “indispensable.” No wonder today’s
majority declares a new-found aversion to “adjectives”—or,
as a concurring opinion says, “all these words.” Amnte, at
267, ante, at 292 (GORSUCH, J., concurring). The una-
nimity rule, as Ramos described it, is as “bedrock” as bed-
rock comes. Teague, 489 U. S., at 315 (plurality opinion). It
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is as grounded in the Nation’s constitutional traditions—with
centuries-old practice becoming part of the Sixth Amend-
ment’s original meaning. And it is as central to the Nation’s
idea of a fair and reliable guilty verdict. When can the
State punish a defendant for committing a crime? Return
again to Ramos, this time going back to Blackstone: Only
when “the truth of [an] accusation” is “confirmed by the
unanimous suffrage” of a jury “of his equals and neighbours.”
590 U.S.,, at 90 (quoting 4 Commentaries on the Laws
of England 343 (1769)). For only then is the jury’s finding
of guilt certain enough—secure enough, mistake-proof
enough—to take away the person’s freedom.

Twice before, this Court retroactively applied rules that
are similarly integral to jury verdicts. First, in Ivan V. v.
City of New York, 407 U.S. 203, 204 (1972) (per curiam),
we gave “complete retroactive effect” to the rule of In re
Winship, 397 U.S. 358 (1970), that a jury must find guilt
“beyond a reasonable doubt.” Like Ramos, Winship rested
on an “ancient” legal tradition incorporated into the Consti-
tution. 397 U.S., at 361. As in Ramos, that tradition
served to “safeguard men” from “unjust convictions, with re-
sulting forfeitures” of freedom. 397 U.S., at 362. And as
in Ramos, that protection plays a “vital” part in “the Amer-
ican scheme of criminal procedure.” 397 U.S. at 363-
364. With all that established, the Ivan V. Court needed
just two pages to hold Winship retroactive, highlighting the
reasonable-doubt standard’s “indispensable” role in “reduc-
ing the risk” of wrongful convictions. 407 U. S., at 204-205.
Second, in Brown v. Louisiana, 447 U. S. 323 (1980), we ret-
roactively applied the rule of Burch v. Louisiana, 441 U. S.
130 (1979), that a six-person guilty verdict must be unani-
mous. Think about that for a moment: We held retroactive
a unanimity requirement, no different from the one here save
that it applied to a smaller jury. The reasoning should
by now sound familiar. Allowing conviction by a non-
unanimous jury “impair[s]” the “purpose and functioning of



Cite as: 593 U. S. 255 (2021) 301

KAGAN, J., dissenting

the jury,” undermining the Sixth Amendment’s very “es-
sence.” Brown, 447 U.S., at 331 (plurality opinion). It
“raises serious doubts about the fairness of [a] trial.” Id., at
335, n. 13. And it fails to “assure the reliability of [a guilty]
verdict.” Id.,at334. Sowhen a jury has divided, as when it
has failed to apply the reasonable-doubt standard, “there has
been no jury verdict within the meaning of the Sixth Amend-
ment.” Sullivan v. Louistana, 508 U. S. 275, 280 (1993).4

And something still more supports retroactivity here, for
the opinions in Ramos (unlike in Winship or Burch) relied
on a strong claim about racial injustice. The Court detailed
the origins of Louisiana’s and Oregon’s non-unanimity rules,
locating them (respectively) in a convention to “establish the
supremacy of the white race” and “the rise of the Ku Klux
Klan.” 590 U. S., at 87-88 (internal quotation marks omit-
ted). Thoserules,the Court explained, were meant “to dilute
the influence [on juries] of racial, ethnic, and religious minori-
ties”—and particularly, “to ensure that African-American

4The majority argues that Ivan V. and Brown applied these new rules
only to cases on direct appeal. See ante, at 269-270, n. 5. But that isn’t
right. Although Ivan V. itself involved a direct appeal, the Court has
made clear that the “complete retroactive effect” Ivan V. gave Winship
included cases in habeas. See, e. g., United States v. Johnson, 457 U. S.
537, 562-563, n. 21 (1982). And similarly, lower courts uniformly under-
stood Brown to govern habeas cases, even though a concurring opinion
(which supplied the ruling’s fifth and sixth votes) addressed only cases on
direct appeal. See, e. g., Atkins v. Listi, 625 F. 2d 525, 526 (CA5 1980); see
also Brown, 447 U. S., at 337 (opinion of Powell, J., joined by Stevens, J.).
Those applications to habeas cases make sense because the Court of that
time did not often distinguish in its retroactivity rulings between direct
and collateral review. See Stovall v. Denno, 388 U. S. 293, 300-301 (1967).
For that reason, the majority must fall back on the argument that “Brown
and Ivan V. were pre-Teague decisions” and “Teague tightened the previ-
ous standard” for retroactivity. Amte, at 270, n. 5. That is true enough,
see supra, at 297, n. 2, but irrelevant here given Brown and Ivan V’s
reasoning. As just noted, each of those decisions said everything a court
would say today in designating a new rule “watershed”—in essence, that
the rule is central to the process of fairly deciding on a defendant’s guilt.
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juror service would be meaningless.” Id., at 88 (internal
quotation marks omitted). Two concurring opinions linked
that history to current practice. “In light of the[ir] racist
origins,” JUSTICE KAVANAUGH stated, “it is no surprise that
non-unanimous juries can make a difference”—that “[t]hen
and now” they can “negate the votes of black jurors, espe-
cially in cases with black defendants.” Id., at 127; see 1d.,
at 114-115 (SOTOMAYOR, J.). But that statement precludes
today’s result. If the old rule functioned “as an engine of
discrimination against black defendants,” id., at 127 (KAVA-
NAUGH, J.), its replacement must “implicat[e]” (as watershed
rules do) “the fundamental fairness and accuracy of the crim-
inal proceeding,” Beard, 542 U. S., at 417 (internal quotation
marks omitted). Or as JUSTICE KAVANAUGH put the point
more concretely, the unanimity rule then helps prevent
“racial prejudice” from resulting in wrongful convictions.
Ramos, 590 U. S.; at 129. The rule should therefore apply
not just forward but back, to all convictions rendered absent
its protection.

I1
The majority argues in reply that the jury unanimity rule
is not so fundamental because . ... Well, no, scratch that.

Actually, the majority doesn’t contest anything I've said
about the foundations and functions of the unanimity re-
quirement. Nor could the majority reasonably do so. For
everything I've said about the unanimity rule comes straight
out of Ramos’s majority and concurring opinions. Just
check the citations: I've added barely a word to what
those opinions (often with soaring rhetoric) proclaim. Start
with history. The ancient foundations of the unanimous
jury rule? Check. The inclusion of that rule in the Sixth
Amendment’s original meaning? Check. Now go to func-
tion. The fundamental (or bedrock or central) role of the
unanimous jury in the American system of criminal justice?
Check. The way unanimity figures in ensuring fairness in
criminal trials and protecting against wrongful guilty ver-
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dicts? Check. The link between those purposes and safe-
guarding the jury system from (past and present) racial
prejudice? Check. In sum: As to every feature of the una-
nimity rule conceivably relevant to watershed status, Ramos
has already given the answer—check, check, check—and to-
day’s majority can say nothing to the contrary.

Instead, the majority relies on decisions holding non-
retroactive various other—even though dissimilar—proce-
dural rules. In making that argument from past practice,
the majority adopts two discrete tactics. Call the first
“throw everything against the wall.” Call the second “slice
and dice.” Neither can avail to render the jury unanimity
rule anything less than what Ramos thought it—as the ma-
jority concedes, “momentous.” Ante, at 270.

As its first move, the majority lists as many decisions hold-
ing rules non-retroactive as it can muster. See ante, at 267-
269 (reviewing a “long line of cases”). The premise here is
that sheer volume matters: The majority presents the cata-
log as if every rule is as important as every other and as if
comparing any to the unanimity requirement is beside the
point. But that idea founders on this Court’s constant re-
frain that watershed rules are only a small subset of proce-

>The majority does try to say that the plurality opinion in Ramos none-
theless “plainly foreshadowed today’s decision” by noting that Teague’s
watershed test was “demanding by design,” in recognition of the States’
reliance interests. Amnte, at 273 (internal quotation marks omitted); see
also ante, at 274-275 (repeating the assertion twice more). But the
Ramos plurality’s description of the watershed test was nothing more than
objective fact: Yes, the watershed test was purposefully demanding. As
to whether the watershed test was so demanding as to exclude the jury
unanimity rule, here is what the plurality had to say: “Whether the right
to jury unanimity applies to cases on collateral review is a question for
a future case where the parties will have a chance to brief the issue and
we will benefit from their adversarial presentation.” Ramos, 590 U. S.,
at 109. Not a lot of “plain[ ] foreshadow[ing]” there. Only a fair bit of
wisdom about how to resolve legal issues—which, as I'll later discuss, the
majority could usefully have considered before overruling the watershed
exception. See infra, at 306-307.



304 EDWARDS v. VANNOY

KAGAN, J., dissenting

dural rules. See, e. g., Graham v. Collins, 506 U. S. 461, 478
(1993). For under that view (as under the very meaning of
“watershed”), nothing could be less surprising than that non-
watershed rules greatly outnumber watershed ones. That
inexorable fact cannot refute the designation of any given
rule—much less of jury unanimity—as watershed. And the
majority’s kitchen-sink list becomes yet less probative of the
issue here because most of its bulk comes from decisions on
sentencing. See ante, at 267-268 (citing Beard, 542 U. S., at
408; O’Dell v. Netherland, 521 U. S. 151, 153 (1997); Lambrix
v. Singletary, 520 U. S. 518, 540 (1997); Sawyer v. Smith, 497
U. S. 227, 229 (1990); Schriro v. Summerlin, 542 U. S. 348,
352 (2004)). But Teague itself explains why sentencing pro-
cedures are not watershed: A watershed rule, the Court said
there, must go to the jury’s “determination of innocence or
guilt.” 489 U. S., at 313 (plurality opinion); see Beard, 542
U.S., at 417. So the majority’s indiscriminate inventory of
non-retroactive rules cannot get it home.

Enter the majority’s second stratagem, which tries to con-
quer by dividing. Here, the majority picks out “three
aspects of Ramos” pointing toward watershed status, and
names one prior decision to match each of the three. Ante,
at 268. So in addressing the unanimity rule’s “significance,”
the majority notes that the Court once held the jury-trial
right non-retroactive. Amnte, at 269 (citing DeStefano v.
Woods, 392 U. S. 631, 633 (1968) (per curiam) and Duncan v.
Louisiana, 391 U.S. 145 (1968)). In tackling Ramos’s re-
turn to “original meaning,” the majority points to our deci-
sion that an originalist rule about hearsay evidence should
not apply backward. Ante, at 270 (citing Whorton, 549 U. S.,
at 421 and Crawford v. Washington, 541 U.S. 36 (2004)).
And in discussing Ramos’s role in “prevent[ing] racial dis-
crimination,” the majority invokes our denial of retroactivity
to a rule making it easier to prove race-based peremptory
strikes. Amnte, at 270 (citing Allen v. Hardy, 478 U. S. 255,
261 (1986) (per curiam) and Batson v. Kentucky, 476 U. S.
79 (1986)).
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What the majority doesn’t find—or even pretend to—is
any decision corresponding to Ramos on all of those dimen-
sions. Take just a pair of examples. The Court has never
suggested that requiring a bench trial has race-based pur-
poses or effects. See DeStefano, 392 U.S., at 633-635.5
Similarly, the Court thought its new rule on hearsay evi-
dence of less than towering import: Calling the rule “limited
in scope,” we doubted that it would have any effect on the
“accuracy of factfinding.” Whorton, 549 U.S., at 419. T’ll
resist making like points about other permutations because
the main point here is a general one. The majority must
slice and dice in this way—dividing Ramos into three for
purposes of comparison—because it cannot find any rule
analogous to jury unanimity on all relevant fronts. And that
is for a simple reason: No procedure adopted since Teague so
comprehensively fulfills that decision’s criteria for retroactiv-
ity. If any rule is watershed, it is jury unanimity. See
supra, at 299-300.

So the majority is left to overrule Teague’s holding on wa-
tershed rules.” On the last page or so of its merits discus-

6Even on the metric of significance alone, the Court has not previously
ranked the jury-unanimity and jury-trial rights as today’s majority does.
As earlier noted, the Court in Brown found a unanimity rule retroactive
despite its earlier holding that the jury-trial right was not. See supra,
at 300-301. The Court explained that the accuracy and fairness concerns
raised by divided juries—where, by definition, at least one person retains
reasonable doubt—exceed those arising from judicial verdicts. See
Brown, 447 U.S., at 334-335, n. 13 (plurality opinion). In insisting
otherwise, the majority falls prey to a common greater-includes-the-lesser
fallacy—akin to the view that if a State can eliminate a jury, it can impose
jury rules of whatever kind it likes. See ante, at 269 (reasoning
that the treatment of a “broader” right controls that of a “subsidiary”
right); Brown, 447 U. S., at 334-335, n. 13 (rejecting precisely that
view).

"In describing the majority as overruling Teague, I do not mean it over-
rules only Teague. That decision doesn’t stand alone in stating the water-
shed exception as governing law. As I count, the Court has recited the
exception 17 more times before today. See Montgomery v. Louisiana,
577 U. S. 190, 198 (2016); Welch v. United States, 578 U. S. 120, 128 (2016);
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sion (before it turns to pre-butting this dissent), the majority
eliminates the watershed exception, declaring it “long past
time” to do so. Ante, at 272. Teague had said there would
not be “many” (retroactive) watershed rules. 489 U. S, at
313 (plurality opinion). The majority now says there will be
none at all. If that is so, of course, jury unanimity cannot
be watershed. Finally, the majority offers an intelligible
reason for declining to apply Ramos retroactively.

But in taking that road, the majority breaks a core judicial
rule: respect for precedent. Stare decisis is a foundation
stone of the rule of law, “promot[ing] the evenhanded, pre-
dictable, and consistent development of legal principles, fos-
ter[ing] reliance on judicial decisions, and contribut[ing] to
the actual and perceived integrity of the judicial process.”
Payne v. Tennessee, 501 U. S. 808, 827 (1991). Adherence to
precedent is, of course, “not an inexorable command.” Id.,
at 828. Ramos itself teaches that much. But Ramos also
shows how high stare decisis sets the bar for overruling a
prior decision. To reverse course, we insist on compelling
reasons, thorough explanation, and careful attention to com-
peting interests. But not here. The majority crawls under,
rather than leaps over, the stare decisis bar.

To begin with, no one here asked us to overrule Teague.
This Court usually confines itself to the issues raised and
briefed by the parties. See, e. g., United States v. Sineneng-

Chaidez v. United States, 568 U. S. 342, 347, n. 3 (2013); Danforth, 552
U.S., at 266, 274-275; Whorton v. Bockting, 549 U.S. 406, 416 (2007);
Beard v. Banks, 542 U. S. 406, 416-417 (2004); Horn v. Banks, 536 U. S.
266, 271, n. 5 (2002) (per curiam); Tyler v. Cain, 533 U. S. 656, 665 (2001);
Bousley v. United States, 523 U. S. 614, 619-620 (1998); O’Dell v. Nether-
land, 521 U. S. 151, 156-157 (1997); Lambrix v. Singletary, 520 U. S. 518,
539 (1997); Gray v. Netherland, 518 U. S. 152, 170 (1996); Caspari v. Boh-
len, 510 U.S. 383, 396 (1994); Graham v. Collins, 506 U.S., 461, 477
478 (1993); Gilmore v. Taylor, 508 U. S. 333, 345 (1993); Saffle v. Parks,
494 U. S. 484, 494-495 (1990); Sawyer v. Smith, 497 U. S. 227, 241-242
(1990).
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Smiath, 590 U. S. 371, 375 (2020) (discussing “the principle of
party presentation”). There may be reasons to ignore that
rule in one or another everyday case. But to do so in
pursuit of overturning precedent is nothing short of extraor-
dinary. Cf. Ramos, 590 U. S., at 123, n. 4 (KAVANAUGH, J.)
(An “important factor” protecting stare decisis “is that the
Court typically does not overrule a precedent unless a party
requests overruling”). We are supposed to (fairly) apply
the prevailing law until a party asks us to change it. And
when a party does make that request, we are supposed to
attend to countervailing arguments—which no one here had
a chance to make. That orderly process, skipped today, is
what enables a court to arrive at a considered decision about
whether to overthrow precedent.

Equally striking, the majority gives only the sketchiest
of reasons for reversing Teague’s watershed exception. In
deciding whether to depart from precedent, the Court usu-
ally considers—and usually at length—a familiar set of fac-
tors capable of providing the needed special justification.
See, e.g., Knick v. Township of Scott, 583 U.S. 180, 203
(2019) (listing such considerations). The majority can’t be
bothered with that customary, and disciplining, practice; it
barely goes through the motions. Seldom has this Court so
casually, so off-handedly, tossed aside precedent. In its page
of analysis, the majority offers just one ground for its deci-
sion—that since Teague, the Court has not identified a new
rule as watershed, and so “the purported exception has be-
come an empty promise.” Ante, at 272. But even viewed
in the abstract, that argument does not fly. That the Court
has not found a watershed rule since Teague does not mean
it could or would not in the future. Teague itself understood
that point: It saw value in the watershed exception even
while recognizing that watershed rules would be few and far
between. 489 U. S., at 313 (plurality opinion). And viewed
in the context of this case, the majority’s argument positively
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craters. For the majority today comes face-to-face with a
rule that perfectly fits each of Teague’s criteria: Jury unanim-
ity, as described in Ramos, is watershed—even though no
prior rule was. See supra, at 297-302. That airtight match
between Ramos and Teague refutes the majority’s one stated
reason for overruling the latter decision. The majority
could not rely on the absence of watershed rules to topple
Teague if it had just faithfully applied that decision to this
case.

In choosing otherwise, the majority imposes a steep price
for overruling Apodaca in Ramos. Taking with one hand
what it gave with the other, the Court curtails Ramos’s ef-
fects by expunging Teague’s provision for watershed rules.
And so too the Court limits the consequences of any similarly
fundamental change in criminal procedure that may emerge
in the future. For the first time in many decades (since long
before Teague, see supra, at 297, n. 2), those convicted under
rules found not to produce fair and reliable verdicts will be
left without recourse in federal courts.®

I would not discard Teague’s watershed exception and so
keep those unfairly convicted people from getting new trials.
Instead, I would accept the consequences of last Term’s hold-
ing in Ramos. A decision like that comes with a promise,
or at any rate should. If the right to a unanimous jury is so

8The majority’s final claim is that it is properly immune from this
criticism—that I cannot “turn around and impugn” its ruling—because
“criminal defendants as a group are better off under Ramos and today’s
decision, taken together, than they would have been if [my] dissenting
view had prevailed in Ramos.” Ante, at 275. The suggestion is surpris-
ing. It treats judging as scorekeeping—and more, as scorekeeping about
how much our decisions, or the aggregate of them, benefit a particular
kind of party. I see the matter differently. Judges should take cases one
at a time, and do their best in each to apply the relevant legal rules. And
when judges err, others should point out where they went astray. No one
gets to bank capital for future cases; no one’s past decisions insulate them
from criticism. The focus always is, or should be, getting the case before
us right.
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fundamental—if a verdict rendered by a divided jury is “no
verdict at all”—then Thedrick Edwards should not spend his
life behind bars over two jurors’ opposition. I respectfully
dissent.
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APRIL 5, 2021
Certiorari Granted—Vacated and Remanded

No. 20-197. BIDEN, PRESIDENT OF THE UNITED STATES,
ET AL. v. KNIGHT FIRST AMENDMENT INSTITUTE AT COLUMBIA
UNIVERSITY ET AL. C. A. 2d Cir. Certiorari granted, judgment
vacated, and case remanded with instructions to dismiss the case
as moot. See United States v. Munsingwear, Inc., 340 U.S. 36
(1950). Reported below: 928 F. 3d 226.

JUSTICE THOMAS, concurring.

When a person publishes a message on the social media plat-
form Twitter, the platform by default enables others to republish
(retweet) the message or respond (reply) to it or other replies in
a designated comment thread. The user who generates the origi-
nal message can manually “block” others from republishing or
responding.

Donald Trump, then President of the United States, blocked
several users from interacting with his Twitter account. They
sued. The Second Circuit held that the comment threads were a
“public forum” and that then-President Trump violated the First
Amendment by using his control of the Twitter account to block
the plaintiffs from accessing the comment threads. Knight First
Amdt. Inst. at Columbia Univ. v. Trump, 928 F. 3d 226 (2019).
But Mr. Trump, it turned out, had only limited control of the
account; Twitter has permanently removed the account from the
platform.

Because of the change in Presidential administration, the Court
correctly vacates the Second Circuit’s decision. See United
States v. Munsingwear, Inc., 340 U.S. 36 (1950). I write sepa-
rately to note that this petition highlights the principal legal
difficulty that surrounds digital platforms—namely, that applying
old doctrines to new digital platforms is rarely straightforward.
Respondents have a point, for example, that some aspects of

901



902 OCTOBER TERM, 2020
THOMAS, J., concurring 593 U. S.

Mr. Trump’s account resemble a constitutionally protected public
forum. But it seems rather odd to say that something is a gov-
ernment forum when a private company has unrestricted author-
ity to do away with it.

The disparity between Twitter’s control and Mr. Trump’s con-
trol is stark, to say the least. Mr. Trump blocked several people
from interacting with his messages. Twitter barred Mr. Trump
not only from interacting with a few users, but removed him from
the entire platform, thus barring all Twitter users from interact-
ing with his messages.! Under its terms of service, Twitter can
remove any person from the platform—including the President of
the United States—“at any time for any or no reason.” Twitter
Inc., User Agreement (effective June 18, 2020).

This is not the first or only case to raise issues about digital
platforms. While this case involves a suit against a public official,
the Court properly rejects today a separate petition alleging that
digital platforms, not individuals on those platforms, violated pub-
lic accommodations laws, the First Amendment, and antitrust
laws. Pet. for Cert., O. T. 2020, No. 20-969. The petitions high-
light two important facts. Today’s digital platforms provide ave-
nues for historically unprecedented amounts of speech, including
speech by government actors. Also unprecedented, however, is
the concentrated control of so much speech in the hands of a few
private parties. We will soon have no choice but to address how
our legal doctrines apply to highly concentrated, privately owned
information infrastructure such as digital platforms.

I

On the surface, some aspects of Mr. Trump’s Twitter account
resembled a public forum. A designated public forum is “prop-
erty that the State has opened for expressive activity by part or
all of the public.” International Soc. for Krishna Conscious-
ness, Inc. v. Lee, 505 U. S. 672, 678 (1992). Mr. Trump often used
the account to speak in his official capacity. And, as a govern-
mental official, he chose to make the comment threads on his
account publicly accessible, allowing any Twitter user—other than
those whom he blocked—to respond to his posts.

Yet, the Second Circuit’s conclusion that Mr. Trump’s Twitter
account was a public forum is in tension with, among other things,

1At the time, Mr. Trump’s Twitter account had 89 million followers.
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our frequent description of public forums as “government-
controlled spaces.” Minnesota Voters Alliance v. Mansky, 585
U.S. 1, 11 (2018); accord, Pleasant Grove City v. Summum, 555
U. S. 460, 469 (2009) (“government property and . .. government
programs”); Arkansas Ed. Television Comm’n v. Forbes, 523 U. S.
666, 677 (1998) (“government properties”). Any control
Mr. Trump exercised over the account greatly paled in comparison
to Twitter’s authority, dictated in its terms of service, to remove
the account “at any time for any or no reason.” Twitter exer-
cised its authority to do exactly that.

Because unbridled control of the account resided in the hands
of a private party, First Amendment doctrine may not have ap-
plied to respondents’ complaint of stifled speech. See Manhattan
Community Access Corp. v. Halleck, 587 U. S. 802, 812 (2019) (a
“private entity is not ordinarily constrained by the First Amend-
ment”). Whether governmental use of private space implicates
the First Amendment often depends on the government’s control
over that space. For example, a government agency that leases
a conference room in a hotel to hold a public hearing about a
proposed regulation cannot kick participants out of the hotel sim-
ply because they express concerns about the new regulation. See
Southeastern Promotions, Ltd. v. Conrad, 420 U. S. 546, 547, 555
(1975). But government officials who informally gather with con-
stituents in a hotel bar can ask the hotel to remove a pesky patron
who elbows into the gathering to loudly voice his views. The
difference is that the government controls the space in the first
scenario, the hotel, in the latter. Where, as here, private parties
control the avenues for speech, our law has typically addressed
concerns about stifled speech through other legal doctrines, which
may have a secondary effect on the application of the First
Amendment.

A

If part of the problem is private, concentrated control over
online content and platforms available to the public, then part of
the solution may be found in doctrines that limit the right of a
private company to exclude. Historically, at least two legal doc-
trines limited a company’s right to exclude.

First, our legal system and its British predecessor have long
subjected certain businesses, known as common carriers, to spe-
cial regulations, including a general requirement to serve all com-
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ers. Candeub, Bargaining for Free Speech: Common Carriage,
Network Neutrality, and Section 230, 22 Yale J. L. & Tech. 391,
398-403 (2020) (Candeub); see also Burdick, The Origin of the
Peculiar Duties of Public Service Companies, Pt. 1, 11 Colum.
L. Rev. 514 (1911). Justifications for these regulations have var-
ied. Some scholars have argued that common-carrier regulations
are justified only when a carrier possesses substantial market
power. Candeub 404. Others have said that no substantial mar-
ket power is needed so long as the company holds itself out as
open to the public. Ibid.; see also Ingate v. Christie, 3 Car. &
K. 61, 63, 175 Eng. Rep. 463, 464 (N. P. 1850) (“[A] person [who]
holds himself out to carry goods for everyone as a business . . .
is a common carrier”). And this Court long ago suggested that
regulations like those placed on common carriers may be justified,
even for industries not historically recognized as common carriers,
when “a business, by circumstances and its nature, . . . rise[s]
from private to be of public concern.” See German Alliance Ins.
Co. v. Lewis, 233 U. S. 389, 411 (1914) (affirming state regulation
of fire insurance rates). At that point, a company’s “property is
but its instrument, the means of rendering the service which has
become of public interest.” Id., at 408.

This latter definition of course is hardly helpful, for most things
can be described as “of public interest.” But whatever may be
said of other industries, there is clear historical precedent for
regulating transportation and communications networks in a simi-
lar manner as traditional common carriers. Candeub 398-405.
Telegraphs, for example, because they “resemble[d] railroad com-
panies and other common carriers,” were “bound to serve all
customers alike, without discrimination.” Primrose v. Western
Union Telegraph Co., 154 U. S. 1, 14 (1894).2

In exchange for regulating transportation and communication
industries, governments—both State and Federal—have some-
times given common carriers special government favors. Can-
deub 402-407. For example, governments have tied restrictions
on a carrier’s ability to reject clients to “immunity from certain

2This Court has been inconsistent about whether telegraphs were common
carriers. Compare Primrose, 154 U. S., at 14, with Moore v. New York Cot-
ton Exchange, 270 U.S. 593, 605 (1926). But the Court has consistently
recognized that telegraphs were at least analogous enough to common carri-
ers to be regulated similarly. Primrose, 154 U.S., at 14.
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types of suits”? or to regulations that make it more difficult for
other companies to compete with the carrier (such as franchise
licenses). Ibid. By giving these companies special privileges,
governments place them into a category distinct from other com-
panies and closer to some functions, like the postal service, that
the State has traditionally undertaken.

Second, governments have limited a company’s right to exclude
when that company is a public accommodation. This concept—
related to common-carrier law—applies to companies that hold
themselves out to the public but do not “carry” freight, passen-
gers, or communications. See, e. g., Civil Rights Cases, 109 U. S.
3, 41-43 (1883) (Harlan, J., dissenting) (discussing places of public
amusement). It also applies regardless of the company’s market
power. See, e. g., 78 Stat. 243, 42 U. 8. C. §2000a(a).

B

Internet platforms of course have their own First Amendment
interests, but regulations that might affect speech are valid if
they would have been permissible at the time of the founding.
See United States v. Stevens, 559 U. S. 460, 468 (2010). The long
history in this country and in England of restricting the exclusion
right of common carriers and places of public accommodation
may save similar regulations today from triggering heightened
scrutiny—especially where a restriction would not prohibit the
company from speaking or force the company to endorse the
speech. See Twrner Broadcasting System, Inc. v. FCC, 512 U. S.
622, 684 (1994) (O’Connor, J., concurring in part and dissenting in
part); PruneYard Shopping Center v. Robins, 447 U.S. 74, 88
(1980). There is a fair argument that some digital platforms are
sufficiently akin to common carriers or places of accommodation
to be regulated in this manner.

1

In many ways, digital platforms that hold themselves out to
the public resemble traditional common carriers. Though digital

3Telegraphs, for example, historically received some protection from defa-
mation suits. Unlike other entities that might retransmit defamatory con-
tent, they were liable only if they knew or had reason to know that a mes-
sage they distributed was defamatory. Restatement (Second) of Torts §581
(1976); see also O’Brien v. Western Union Tel. Co., 113 F. 2d 539, 542 (CA1l
1940).
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instead of physical, they are at bottom communications networks,
and they “carry” information from one user to another. A tradi-
tional telephone company laid physical wires to create a network
connecting people. Digital platforms lay information infrastruc-
ture that can be controlled in much the same way. And unlike
newspapers, digital platforms hold themselves out as organiza-
tions that focus on distributing the speech of the broader public.
Federal law dictates that companies cannot “be treated as the
publisher or speaker” of information that they merely distribute.
110 Stat. 137, 47 U. S. C. §230(c).

The analogy to common carriers is even clearer for digital plat-
forms that have dominant market share. Similar to utilities, to-
day’s dominant digital platforms derive much of their value from
network size. The Internet, of course, is a network. But these
digital platforms are networks within that network. The Face-
book suite of apps is valuable largely because 3 billion people
use it. Google search—at 90% of the market share—is valuable
relative to other search engines because more people use it, creat-
ing data that Google’s algorithm uses to refine and improve search
results. These network effects entrench these companies. Ordi-
narily, the astronomical profit margins of these platforms—Iast
year, Google brought in $182.5 billion total, $40.3 billion in net
income—would induce new entrants into the market. That these
companies have no comparable competitors highlights that the
industries may have substantial barriers to entry.

To be sure, much activity on the Internet derives value from
network effects. But dominant digital platforms are different.
Unlike decentralized digital spheres, such as the e-mail protocol,
control of these networks is highly concentrated. Although both
companies are public, one person controls Facebook (Mark Zuck-
erberg), and just two control Google (Larry Page and Sergey
Brin). No small group of people controls e-mail.

Much like with a communications utility, this concentration
gives some digital platforms enormous control over speech.
When a user does not already know exactly where to find some-
thing on the Internet—and users rarely do—Google is the gate-
keeper between that user and the speech of others 90% of the
time. It can suppress content by deindexing or downlisting a
search result or by steering users away from certain content by
manually altering autocomplete results. Grind, Schechner, Mec-
Millan, & West, How Google Interferes With Its Search Algo-
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rithms and Changes Your Results, Wall Street Journal, Nov. 15,
2019. Facebook and Twitter can greatly narrow a person’s infor-
mation flow through similar means. And, as the distributor of
the clear majority of e-books and about half of all physical books,*
Amazon can impose cataclysmic consequences on authors by,
among other things, blocking a listing.

It changes nothing that these platforms are not the sole means
for distributing speech or information. A person always could
choose to avoid the toll bridge or train and instead swim the
Charles River or hike the Oregon Trail. But in assessing
whether a company exercises substantial market power, what
matters is whether the alternatives are comparable. For many
of today’s digital platforms, nothing is.

If the analogy between common carriers and digital platforms
is correct, then an answer may arise for dissatisfied platform users
who would appreciate not being blocked: laws that restrict the
platform’s right to exclude. When a platform’s unilateral control
is reduced, a government official’s account begins to better resem-
ble a “government-controlled spacle]l.” Mansky, 585 U. S., at 11;
see also Southeastern Promotions, 420 U. S., at 547, 555 (recog-
nizing that a private space can become a public forum when leased
to the government). Common-carrier regulations, although they
directly restrain private companies, thus may have an indirect
effect of subjecting government officials to suits that would not
otherwise be cognizable under our public-forum jurisprudence.

This analysis may help explain the Second Circuit’s intuition
that part of Mr. Trump’s Twitter account was a public forum.
But that intuition has problems. First, if market power is a pred-
icate for common carriers (as some scholars suggest), nothing in
the record evaluates Twitter’s market power. Second, and more
problematic, neither the Second Circuit nor respondents have
identified any regulation that restricts Twitter from removing an
account that would otherwise be a “government-controlled space.”

2

Even if digital platforms are not close enough to common carri-
ers, legislatures might still be able to treat digital platforms like

4 As of 2018, Amazon had 42% of the physical book market and 89% of the
e-book market. Day & Gu, The Enormous Numbers Behind Amazon’s Mar-
ket Reach, Bloomberg, Mar. 27, 2019.



908 OCTOBER TERM, 2020
THOMAS, J., concurring 593 U. S.

places of public accommodation. Although definitions between ju-
risdictions vary, a company ordinarily is a place of public accom-
modation if it provides “lodging, food, entertainment, or other
services to the public . . . in general.” Black’s Law Dictionary
20 (11th ed. 2019) (defining “public accommodation”); accord, 42
U. S. C. §2000a(b)(3) (covering places of “entertainment”). Twit-
ter and other digital platforms bear resemblance to that defini-
tion. This, too, may explain the Second Circuit’s intuition.
Courts are split, however, about whether federal accommodations
laws apply to anything other than “physical” locations. Compare,
e. g., Doe v. Mutual of Omaha Ins. Co., 179 F. 3d 557, 559 (CA7
1999) (Title IIT of the Americans with Disabilities Act (ADA)
covers websites), with Parker v. Metropolitan Life Ins. Co., 121
F. 3d 1006, 1010-1011 (CA6 1997) (en banc) (Title III of the ADA
covers only physical places); see also 42 U.S. C. §§2000a(b)—(c)
(discussing “physica[l] locat[ions]”).

Once again, a doctrine, such as public accommodation, that re-
duces the power of a platform to unilaterally remove a govern-
ment account might strengthen the argument that an account
is truly government controlled and creates a public forum. See
Southeastern Promotions, 420 U. S., at 547, 555. But no party
has identified any public accommodation restriction that applies
here.

II

The similarities between some digital platforms and common
carriers or places of public accommodation may give legislators
strong arguments for similarly regulating digital platforms. “[I]t
stands to reason that if Congress may demand that telephone
companies operate as common carriers, it can ask the same of”
digital platforms. Turner, 512 U. S., at 684 (opinion of O’Connor,
J.). That is especially true because the space constraints on digi-
tal platforms are practically nonexistent (unlike on cable compa-
nies), so a regulation restricting a digital platform’s right to ex-
clude might not appreciably impede the platform from speaking.
See id., at 675, 684 (noting restrictions on one-third of a cable
company’s channels but recognizing that regulation may still be
justified); PruneYard, 447 U.S., at 88. Yet Congress does not
appear to have passed these kinds of regulations. To the con-
trary, it has given digital platforms “immunity from certain types
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of suits,” Candeub 403, with respect to content they distribute,
47 U. S. C. §230, but it has not imposed corresponding responsibil-
ities, like nondiscrimination, that would matter here.

None of this analysis means, however, that the First Amend-
ment is irrelevant until a legislature imposes common carrier or
public accommodation restrictions—only that the principal means
for regulating digital platforms is through those methods. Some
speech doctrines might still apply in limited circumstances, as this
Court has recognized in the past.

For example, although a “private entity is not ordinarily con-
strained by the First Amendment,” Halleck, 587 U. S., at 809, 812,
it is if the government coerces or induces it to take action the
government itself would not be permitted to do, such as censor
expression of a lawful viewpoint. Ibid. Consider government
threats. “People do not lightly disregard public officers’ thinly
veiled threats to institute criminal proceedings against them if
they do not come around.” Bantam Books, Inc. v. Sullivan, 372
U.S. 58, 68 (1963). The government cannot accomplish through
threats of adverse government action what the Constitution pro-
hibits it from doing directly. See ibid.; Blum v. Yaretsky, 457
U. S. 991, 1004-1005 (1982). Under this doctrine, plaintiffs might
have colorable claims against a digital platform if it took adverse
action against them in response to government threats.

But no threat is alleged here. What threats would cause a
private choice by a digital platform to “be deemed . . . that of
the State” remains unclear. Id., at 1004> And no party has

5Threats directed at digital platforms can be especially problematic in the
light of 47 U. S. C. §230, which some courts have misconstrued to give
digital platforms immunity for bad-faith removal of third-party content.
Malwarebytes, Inc. v. Enigma Software Group USA, LLC, 592 U. S.
1013, 1018-1019 (2020) (THOMAS, J., statement respecting denial of certio-
rari). This immunity eliminates the biggest deterrent—a private lawsuit—
against caving to an unconstitutional government threat.

For similar reasons, some commentators have suggested that immunity
provisions like §230 could potentially violate the First Amendment to the
extent those provisions pre-empt state laws that protect speech from private
censorship. See Volokh, Might Federal Preemption of Speech-Protective
State Laws Violate the First Amendment? The Volokh Conspiracy, Reason,
Jan. 23, 2021. According to that argument, when a State creates a private
right and a federal statute pre-empts that state law, “the federal statute is
the source of the power and authority by which any private rights are lost
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sued Twitter. The question facing the courts below involved only
whether a government actor violated the First Amendment by
blocking another Twitter user. That issue turns, at least to some
degree, on ownership and the right to exclude.

kS * *

The Second Circuit feared that then-President Trump cut off
speech by using the features that Twitter made available to him.
But if the aim is to ensure that speech is not smothered, then
the more glaring concern must perforce be the dominant digital
platforms themselves. As Twitter made clear, the right to cut
off speech lies most powerfully in the hands of private digital
platforms. The extent to which that power matters for purposes
of the First Amendment and the extent to which that power could
lawfully be modified raise interesting and important questions.
This petition, unfortunately, affords us no opportunity to con-
front them.

Certiorari Dismissed

No. 20-7266. MARTIN v. CAPRON ET AL. C. A. Tth Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied,
and certiorari dismissed. See this Court’s Rule 39.8. JUSTICE
BARRETT took no part in the consideration or decision of this
motion and this petition.

No. 20-7267. MARTIN v. CAPRON ET AL. C. A. Tth Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied,
and certiorari dismissed. See this Court’s Rule 39.8. JUSTICE
BARRETT took no part in the consideration or decision of this
motion and this petition.

Miscellaneous Orders

No. D-3074. IN RE DISCIPLINE OF MORGAN. Charles L. Mor-
gan, Jr., of Charlotte, N. C., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

or sacrificed.” Railway Employees v. Hanson, 351 U.S. 225, 232 (1956);
accord, Skinner v. Railway Labor Executives’ Assn., 489 U.S. 602, 614—
615 (1989).
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No. D-3075. IN RE DISCIPLINE OF HOFFMAN. Mark A. Hoff-
man, of Lederach, Pa., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D-3076. IN RE DISCIPLINE OF SARDELLA. Albert Michael
Sardella, of Coatesville, Pa., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D-3077. IN RE DISCIPLINE OF ADGES. Michael Charles
Adges, of Garden City, N. Y., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D-3078. IN RE DISCIPLINE OF CARO. Richard P. Caro, of
Santa Rosa Beach, Fla., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D-3079. IN RE DISCIPLINE OF FASANARO. Michael F. Fa-
sanaro, of Virginia Beach, Va., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D-3080. IN RE DISCIPLINE OF KAUFMAN. Kenneth Ste-
ven Kaufman, of Potomac, Md., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. 20M67. LYNN v. SAUL, COMMISSIONER OF SOCIAL SECU-
RITY. Motion for leave to file petition for writ of certiorari under
seal denied.

No. 19-251. AMERICANS FOR PROSPERITY FOUNDATION ». Ro-
DRIQUEZ, ACTING ATTORNEY GENERAL OF CALIFORNIA; and

No. 19-255. THOMAS MORE LAW CENTER v. RODRIQUEZ, ACT-
ING ATTORNEY GENERAL OF CALIFORNIA. C. A. 9th Cir. [Cer-
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tiorari granted sub nom. in No. 19-251, Americans for Prosperity
Foundation v. Becerra; in No. 19-255, Thomas More Law Center
v. Becerra, 592 U. S. 1162.] Motion of petitioners for divided ar-
gument denied. Motion of petitioners for enlargement of time
for oral argument, and motion of the Acting Solicitor General for
leave to participate in oral argument as amicus curiae and for
divided argument granted, and the time is allotted as follows: 30
minutes for petitioners, 10 minutes for the Acting Solicitor Gen-
eral, and 30 minutes for respondent.

No. 20-37. BECERRA, SECRETARY OF HEALTH AND HUMAN
SERVICES, ET AL. v. GRESHAM ET AL.; and BECERRA, SECRETARY
OF HEALTH AND HUMAN SERVICES, ET AL. v. PHILBRICK ET AL.
C. A. D. C. Cir. [Certiorari granted sub nom. Azar v. Gresham,
Azar v. Phailbrick, 592 U. S. 1121.]; and

No. 20-38. ARKANSAS v. GRESHAM ET AL. C. A. D. C. Cir.
[Certiorari granted, 592 U.S. 1121.] Upon consideration of the
motion of petitioners to vacate the judgments of the Court of
Appeals and remand, to remove the cases from the March 2021
argument calendar, and to hold further briefing in abeyance, these
cases are held in abeyance pending further order of the Court.

No. 20-255. MAHANOY AREA SCHOOL DISTRICT ». B. L., A
MINOR, BY AND THROUGH HER FATHER, LEVY, ET AL. C. A. 3d
Cir. [Certiorari granted, 592 U.S. 1162.] Motion of the Acting
Solicitor General for leave to participate in oral argument as ani-
cus curitae and for divided argument granted.

No. 20-334. CITY OF SAN ANTONIO, TEXAS, ON BEHALF OF
ITSELF AND ALL OTHER SIMILARLY SITUATED TEXAS MUNICI-
PALITIES v. HOTELS.cOM, L. P., ET AL. C. A. 5th Cir. [Certiorari
granted, 592 U. S. 1162.] Motion of the Acting Solicitor General
for leave to participate in oral argument as amicus curiae and
for divided argument denied.

No. 20-440. MINERVA SURGICAL, INC. v. HOLOGIC, INC., ET AL.
C. A. Fed. Cir. [Certiorari granted, 592 U.S. 1162.] Motion of
the Acting Solicitor General for leave to participate in oral argu-
ment as amicus curiae and for divided argument granted.

No. 20-472. HOLLYFRONTIER CHEYENNE REFINING, LLC,
ET AL. v. RENEWABLE FUELS AsSSN. ET AL. C. A. 10th Cir.
[Certiorari granted, 592 U. S. 1163.] Motion of the Acting Solici-
tor General for divided argument granted.
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No. 20-772. WATERFRONT COMMISSION OF NEW YORK HAR-
BOR v. MURPHY, GOVERNOR OF NEW JERSEY, ET AL. C. A. 3d
Cir.; and

No. 20-1034. GOLAN v. SAADA. C. A. 2d Cir. The Acting So-
licitor General is invited to file briefs in these cases expressing
the views of the United States.

No. 20-5904. TERRY v. UNITED STATES. C. A. 11th Cir.
[Certiorari granted, 592 U. S. 1163.] Motions of the Acting Solici-
tor General for leave to file a brief out of time and for divided
argument granted.

No. 20-1052. IN RE BAYLOR;

No. 20-7013. IN RE WINDSOR; and

No. 20-7346. IN RE DIEHL. Petitions for writs of mandamus
denied.

Certiorarit Granted

No. 20-826. BROWN, ACTING WARDEN v. DAVENPORT. C. A.
6th Cir. Certiorari granted. Reported below: 964 F. 3d 448.

Certiorari Denied

No. 19-1461. DALBERISTE v. GLE ASSOCIATES, INC. C. A.
11th Cir. Certiorari denied.

No. 20-83. JONES ET AL. v. KALBAUGH. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 807 Fed. Appx. 826.

No. 20-551.  VORIS v. UNITED STATES. C. A. 9th Cir. Certio-
rari denied. Reported below: 964 F. 3d 864.

No. 20-753. CONFEDERATED TRIBES AND BANDS OF THE
YAKAMA NATION v. YAKIMA COUNTY, WASHINGTON, ET AL. C. A.
9th Cir. Certiorari denied. Reported below: 963 F. 3d 982.

No. 20-872. DAvVIS v. CARROLL ET AL. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 805 Fed. Appx. 958.

No. 20-952. CONSTRUCTION CoST DATA, L. L. C., ET AL. 0.
GORDIAN GROUP, INC., ET AL. C. A. 5th Cir. Certiorari denied.
Reported below: 814 Fed. Appx. 860.

No. 20-969. FrREEDOM WATCH, INC., ET AL. v. GOOGLE INC.
ET AL. C. A. D. C. Cir. Certiorari denied. Reported below:
816 Fed. Appx. 497.
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No. 20-1015. OrtiZ v. WALSH. Ct. Sp. App. Md. Certiorari
denied. Reported below: 246 Md. App. 779 and 790.

No. 20-1020. OKOrO ». TExAS. Ct. App. Tex. 13th Dist.
Certiorari denied.

No. 20-1024. YOUNG v. EDELEN ET AL. Sup. Ct. Ky. Certio-
rari denied.

No. 20-1025. FRANCISCO VEGA v. M0OODY, ATTORNEY GEN-
ERAL OF FLORIDA, ET AL. C. A. 11th Cir. Certiorari denied.

No. 20-1037. BowLING v. RoacH. C. A. 5th Cir. Certiorari
denied. Reported below: 816 Fed. Appx. 901.

No. 20-1064. JoNES ». U.S. BANK N. A., AS TRUSTEE FOR
RESIDENTIAL ASSET SECURITIES CORP., ET AL. C. A. 3d Cir.
Certiorari denied. Reported below: 828 Fed. Appx. 127.

No. 20-1068. SHOPHAR v. JOHNSON COUNTY, KANSAS, ET AL.
Sup. Ct. Kan. Certiorari denied.

No. 20-1073. DOE ET AL. v. HAALAND ET AL. C. A. 6th Cir.
Certiorari denied. Reported below: 973 F. 3d 591.

No. 20-1108. PoNTILER S. A. ». OPI PropUCTS INC. ET AL.
C. A. 9th Cir. Certiorari denied. Reported below: 824 Fed.
Appx. 523.

No. 20-1135. JONES ET AL. v. LAFFERTY ET AL. Sup. Ct.
Conn. Certiorari denied. Reported below: 336 Conn. 332, 246
A. 3d 429.

No. 20-1139. JONES v. MCDONOUGH, SECRETARY OF VETER-
ANS AFFAIRS. C. A. Fed. Cir. Certiorari denied. Reported
below: 964 F. 3d 1374.

No. 20-1153. DEVINE v. ABSOLUTE ACTIVIST VALUE MASTER
Funp LtD. ET AL. C. A. 11th Cir. Certiorari denied. Re-
ported below: 826 Fed. Appx. 876.

No. 20-1164. BoYD v. JOHNSON, ADMINISTRATOR, NEW JERSEY
STATE PRISON, ET AL. C. A. 3d Cir. Certiorari denied. Re-
ported below: 824 Fed. Appx. 111.

No. 20-1189. HARDIN v. INDIANA. Sup. Ct. Ind. Certiorari
denied. Reported below: 148 N. E. 3d 932.
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No. 20-1191. SINGLETARY ». NELSEN, WARDEN, ET AL. C. A.
4th Cir. Certiorari denied. Reported below: 809 Fed. Appx. 195.

No. 20-1211. SYNKLOUD TECHNOLOGIES, LLC v. ADOBE, INC.
C. A. Fed. Cir. Certiorari denied. Reported below: 823 Fed.
Appx. 929.

No. 20-1222. DALESSIO v. UNIVERSITY OF WASHINGTON ET AL.
C. A. 9th Cir. Certiorari denied. Reported below: 816 Fed.
Appx. 121.

No. 20-1228. JAYE v». UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF IowA. C. A. 8th Cir. Certiorari
denied.

No. 20-1232. IBSA INSTITUT BIOCHIMIQUE, S. A., ET AL. 0.
TEVA PHARMACEUTICALS USA, INc. C. A. Fed. Cir. Certiorari
denied. Reported below: 966 F. 3d 1374.

No. 20-1249. DUBIN ». OFFICE OF DISCIPLINARY COUNSEL.
Sup. Ct. Haw. Certiorari denied.

No. 20-6294. SEALEY v». ForD, WARDEN. C. A. 11th Cir.
Certiorari denied. Reported below: 954 F. 3d 1338.

No. 20-6507. BERRY ET AL. v. WELLS FARGO BANK, N. A,
ET AL. C. A. 5th Cir. Certiorari denied.

No. 20-6604. GRANT v. CITY OF ROANOKE, VIRGINIA. C. A.
4th Cir. Certiorari denied. Reported below: 810 Fed. Appx. 236.

No. 20-6891. KNIGHT v. FLORIDA DEPARTMENT OF CORREC-
TIONS ET AL. C. A. 11th Cir. Certiorari denied. Reported
below: 958 F. 3d 1035.

No. 20-6899. HUDSON v. LUMPKIN, DIRECTOR, TEXAS DE-
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS
DivisioN. C. A. 5th Cir. Certiorari denied.

No. 20-6965. MILLER v. DUNN. Ct. App. Tex., 5th Dist. Cer-
tiorari denied.

No. 20-6970. MAXWELL ». OHIio. Ct. App. Ohio, 8th App.
Dist., Cuyahoga County. Certiorari denied. Reported below:
2020-Ohio-3027.

No. 20-6990. SMITH v. ARIZONA. Sup. Ct. Ariz. Certiorari
denied. Reported below: 250 Ariz. 69, 475 P. 3d 558.



916 OCTOBER TERM, 2020
April 5, 2021 593 U. S.

No. 20-7003. KubpLA v. MINNESOTA. Ct. App. Minn. Certio-
rari denied.

No. 20-7011. SAISI v. MURRAY ET AL. C. A. 3d Cir. Certio-
rari denied. Reported below: 822 Fed. Appx. 47.

No. 20-7014. BRUZZONE v. INTEL CORP. ET AL. C. A. 9th Cir.
Certiorari denied.

No. 20-7016. BRUINS v. WHITMAN, ASSOCIATE WARDEN,
ET AL. C. A. 9th Cir. Certiorari denied.

No. 20-7017. BEYER v. TEXAS. Ct. App. Tex., 6th Dist. Cer-
tiorari denied.

No. 20-7022. REYES TRUJILLO v. HOUSTON, ACTING WARDEN.
C. A. 9th Cir. Certiorari denied.

No. 20-7023. PARKER v. APPLE INC. C. A. Fed. Cir. Certio-
rari denied.

No. 20-7027. KyYNAST ». FLORIDA. Dist. Ct. App. Fla, 3d
Dist. Certiorari denied. Reported below: 308 So. 3d 109.

No. 20-7074. NAVE v. VANIHEL, WARDEN. C. A. 7th Cir.
Certiorari denied.

No. 20-7097. SWEAT ». CITY OF LAS CRUCES, NEW MEXICO,
ET AL. Sup. Ct. N. M. Certiorari denied.

No. 20-7098. NI1COLAS REYES v. GEORGIA. Sup. Ct. Ga. Cer-
tiorari denied. Reported below: 309 Ga. 660, 847 S. E. 2d 194.

No. 20-7105. HARRIS v. UNIVERSITY OF ARIZONA POLICE DE-
PARTMENT ET AL. C. A. 9th Cir. Certiorari denied. Reported
below: 815 Fed. Appx. 196.

No. 20-7127. PONTEFRACT v. UNITED STATES ET AL. C. A.
6th Cir. Certiorari denied.

No. 20-7133. REED v. PAYNE, DIRECTOR, ARKANSAS DIVISION
OF CORRECTION. C. A. 8th Cir. Certiorari denied.

No. 20-7134. SHUHAIBER v. ILLINOIS DEPARTMENT OF COR-
RECTIONS. C. A. 7th Cir. Certiorari denied. Reported below:
980 F. 3d 1167.
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No. 20-7136. STANFORD v. PARAMO, WARDEN. C. A. 9th Cir.
Certiorari denied.

No. 20-7152. HoOK v. INDIANA. Ct. App. Ind. Certiorari de-
nied. Reported below: 150 N. E. 3d 1102.

No. 20-7169. NUNLEY ». BROwN. C. A. Tth Cir. Certiorari
denied.

No. 20-7172. CONSTANTIN ». FLORIDA. Dist. Ct. App. Fla,,
5th Dist. Certiorari denied. Reported below: 301 So. 3d 449.

No. 20-7173. DEPAULA v. FLORIDA. Dist. Ct. App. Fla., 2d
Dist. Certiorari denied. Reported below: 302 So. 3d 835.

No. 20-7175. ELKINS v. GUINN ET AL. C. A. 7Tth Cir. Certio-
rari denied.

No. 20-7257. KNOX v. MAGERA ET AL. C. A. 4th Cir. Certio-
rari denied. Reported below: 813 Fed. Appx. 111.

No. 20-7265. LINDSEY ». ILLiNoiS. Sup. Ct. Ill. Certiorari
denied. Reported below: 2020 IL 124289, 181 N. E. 3d 1.

No. 20-7288. CAM v. OREGON. Ct. App. Ore. Certiorari
denied.

No. 20-7306. MADRID v. UNITED STATES. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 823 Fed. Appx. 282.

No. 20-7319. JoHNSON ». UNITED STATES. C. A. 4th Cir.
Certiorari denied. Reported below: 820 Fed. Appx. 199.

No. 20-7322. COFFEE v. UNITED STATES. C. A. 11th Cir.
Certiorari denied.

No. 20-7324. TRAYWICKS v. UNITED STATES. C. A. 10th Cir.
Certiorari denied. Reported below: 827 Fed. Appx. 889.

No. 20-7325. TopD v. UNITED STATES. C. A. 6th Cir. Certio-
rari denied. Reported below: 825 Fed. Appx. 313.

No. 20-7333. MARTINEZ v. WARDEN, FEDERAL CORRECTIONAL
INSTITUTION COLEMAN-LOW. C. A. 11th Cir. Certiorari denied.

No. 20-7336. TILLMAN v. FLORIDA. Dist. Ct. App. Fla., 4th
Dist. Certiorari denied. Reported below: 247 So. 3d 523.
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No. 20-7340. WELSHANS v. UNITED STATES. C. A. 3d Cir.
Certiorari denied. Reported below: 803 Fed. Appx. 626.

No. 20-7362. BRAYE v. UNITED STATES. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 828 Fed. Appx. 653.

No. 20-7363. BUTLER ». UNITED STATES. C. A. 11th Cir.
Certiorari denied. Reported below: 828 Fed. Appx. 602.

No. 20-7365. BROUNT, AKA BRUNT v. FROSH, ATTORNEY GEN-
ERAL OF MARYLAND. C. A. 4th Cir. Certiorari denied. Re-
ported below: 805 Fed. Appx. 239.

No. 20-7369. HickMON ». UNITED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 824 Fed. Appx. 302.

No. 20-7381. WILKERSON v. UNITED STATES. C. A. D. C. Cir.
Certiorari denied. Reported below: 966 F. 3d 828.

No. 20-7383. ZAMORA-SUAREZ, AKA MONCADA v. UNITED
STATES. C. A. 9th Cir. Certiorari denied.

No. 20-7385. KAETZ v. UNITED STATES. C. A. 3d Cir. Cer-
tiorari denied.

No. 20-7388. DE LA TorRE v. UNITED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 822 Fed. Appx. 306.

No. 20-7389. UDOH v. DOOLEY, WARDEN. C. A. 8th Cir. Cer-
tiorari denied.

No. 20-7390. UpoH ». KNUTSON, WARDEN. C. A. 8th Cir.
Certiorari denied.

No. 20-7393. CoOLEMAN 2. UNITED STATES. C. A. 9th Cir.
Certiorari denied.

No. 20-7398. JOKHOO v. VELAQUEZ-AGUILU, ASSISTANT
UNITED STATES ATTORNEY. C. A. 4th Cir. Certiorari denied.
Reported below: 824 Fed. Appx. 187.

No. 20-7399. CLANCY v. AUSTIN, SECRETARY OF DEFENSE.
C. A. 10th Cir. Certiorari denied. Reported below: 837 Fed.
Appx. 630.

No. 20-7402. BROWNRIDGE v. UNITED STATES. C. A. 9th Cir.
Certiorari denied.



ORDERS 919

593 U. S. April 5, 2021

No. 20-7412. GARDNER ». UNITED STATES. C. A. 9th Cir.
Certiorari denied.

No. 20-7416. HERMAN ». UNITED STATES. C. A. 4th Cir.
Certiorari denied. Reported below: 828 Fed. Appx. 894.

No. 20-7422. LiTTLE v. CROMWELL. C. A. 7th Cir. Certio-
rari denied.

No. 20-7423. CRUZ v. UNITED STATES. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 977 F. 3d 998.

No. 20-7425. CRAIG v. MATEVOUSIAN, WARDEN. C. A. 6th
Cir. Certiorari denied.

No. 20-7430. TORRES v. UNITED STATES. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 834 Fed. Appx. 382.

No. 19-1388. SMALL ». MEMPHIS LIGHT, GAS AND WATER.
C. A. 6th Cir. Certiorari denied. Reported below: 952 F. 3d 821.

JUSTICE GORSUCH, with whom JUSTICE ALITO joins, dissenting.

For over a decade, Jason Small worked as an electrician at
Memphis Light, Gas & Water. Then an on-the-job injury forced
him into a new role as a dispatcher. This job came with a differ-
ent schedule and mandatory overtime duties. Sometimes the
new hours conflicted with Mr. Small’s religious obligations, like
worship services on Sunday mornings. So Mr. Small asked his
employer to place him on reduced pay temporarily while he
sought reassignment to a different position with a more conducive
schedule. The company had a history of offering this same ac-
commodation to other employees, including those removed from
their positions for unsatisfactory job performance. But when it
came to Mr. Small, the company balked.

That left Mr. Small to make the dispatcher role work as best he
could. For a period, things went smoothly enough. Mr. Small
even used his vacation days when necessary to attend church.
Eventually, though, a problem arose. Mr. Small asked to use
some of his vacation time on Good Friday. At first, the company
agreed. Then it backtracked, canceling his vacation request.
When Mr. Small went to church anyway, the company suspended
him for two days without pay.

In response, Mr. Small filed suit seeking a ruling that the com-
pany’s conduct violated Title VII. That federal statute prohibits
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discrimination on the basis of race, color, religion, sex, and na-
tional origin, and requires employers to afford requested religious
accommodations unless doing so would impose an “undue hard-
ship” on them. 78 Stat. 253, 255, as amended, 86 Stat. 103, 42
U.S. C. §§2000e(j), 2000e-2(a). At no point in the litigation did
anyone suggest that Mr. Small’s requested accommodation—re-
duced pay while he sought reassignment—would have imposed a
significant hardship on his employer. Yet both the district court
and Sixth Circuit rejected Mr. Small’s claim all the same.

The courts explained that Trans World Airlines, Inc. v. Hardi-
som, 432 U. S. 63 (1977), tied their hands. There, this Court dra-
matically revised—really, undid—Title VII’s undue hardship test.
Hardison held that an employer does not need to provide a reli-
gious accommodation that involves “more than a de minimis
cost.” Id.,at 8. So Mr. Small’s requested accommodation might
not have imposed a significant hardship on his employer. The
company may extend poorly performing employees the very same
relief Mr. Small sought. But the company had no obligation to
provide Mr. Small his requested accommodation because doing so
would have cost the company something (anything) more than a
trivial amount. See Small v. Memphis Light, Gas & Water,
952 F. 3d 821, 825 (CA6 2020) (per curiam).

Now, Mr. Small asks us to hear his case and I would grant his
petition for review. Hardison’s de minimis cost test does not
appear in the statute. The Court announced that standard in
a single sentence with little explanation or supporting analysis.
Neither party before the Court had even argued for the rule.
Patterson v. Walgreen Co., 589 U. S. 1229 (2020) (ALITO, J., concur-
ring in denial of certiorari). Justice Marshall highlighted all these
problems at the time, noting in dissent that the de minimis cost
test cannot be reconciled with the “plain words” of Title VII,
defies “simple English usage,” and “effectively nullif[ies]” the
statute’s promise. Hardison, 432 U.S., at 88, 89, 93, n. 6 (Mar-
shall, J., dissenting).

Nor has time been kind to Hardison. In the intervening years,
Congress has adopted additional civil rights laws using the “undue
hardship” standard. And when applying each of those laws,
courts are far more demanding. The Americans with Disabilities
Act of 1990 (ADA) requires a covered employer to accommodate
an employee’s “known physical or mental limitations” unless doing
so would impose an “undue hardship.” 104 Stat. 332, 42 U. S. C.
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§12112(b)(5)(A). The Uniformed Services Employment and Re-
employment Rights Act (USERRA) obliges an employer to re-
store a returning United States service member to his prior role
unless doing so would cause an “undue hardship.” 38 U.S.C.
§§4303(10), 4313(a)(1)(B), (@)(2)(B). And the Affordable Care Act
(ACA) provides that a covered employer must provide a nursing
mother with work breaks unless doing so would impose an “undue
hardship.” 124 Stat. 577, 29 U. S. C. §207(r)(3). Under all three
statutes, an employer must provide an accommodation unless
doing so would impose “significant difficulty or expense” in light
of the employer’s financial resources, the number of individuals it
employs, and the nature of its operations and facilities. See
ADA, 42 U. 8. C. §12111(10)(A) (added 1990); USERRA, 38
U. S. C. §4303(15) (added 1994); ACA, 29 U. S. C. §207(r)(3) (added
2010); cf. 11 U. S. C. §523(a)(8); 28 U. S. C. §1869(j).

With these developments, Title VII’s right to religious exercise
has become the odd man out. Alone among comparable statuto-
rily protected civil rights, an employer may dispense with it
nearly at whim. As this case illustrates, even subpar employees
may wind up receiving more favorable treatment than highly per-
forming employees who seek only to attend church. And the
anomalies do not end there. Under the ADA, an employer may
be required to alter the snack break schedule for a diabetic em-
ployee because doing so would not pose an undue hardship. Spit-
ert v. AT & T Holdings, Inc., 40 F. Supp. 3d 869, 878 (ED Mich.
2014). Yet, thanks to Hardison, at least one court has held that
it would be an undue hardship to require an employer to shift a
meal break for Muslim employees during Ramadan. EEOC v.
JBS USA, LLC, 339 F. Supp. 3d 1135, 1181 (Colo. 2018). With
Hardison, uneven results like these have become increasingly
commonplace. See Brief for Muslim Advocates et al. as Amici
Curiae 21-22 (collecting examples).

Not even Mr. Small’s employer tries to defend this state of
affairs. The company candidly acknowledges that Hardison
“very likely is not the best possible gloss” on Title VII's language.
Brief in Opposition 23. Two of the three judges on the panel
below agreed, writing separately to explain their view that Hardi-
son “rewr[olte [the] statute.” Swmall, 952 F. 3d, at 826-829 (Tha-
par, J., joined by Kethledge, J.,, concurring). Yet, today, this
Court refuses even to entertain the question. It’s a struggle to
see why.
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Maybe the most charitable explanation for the Court’s inaction
has to do with issue preservation. But if that’s the worry, there
is no reason for it. Both the district court and the court of
appeals expressly passed on the question whether Mr. Small’s
employer violated Title VII by denying his requested accommoda-
tion. That is all our precedent demands. United States v. Wil-
liams, 504 U. S. 36, 41-43 (1992). The district court ruled that
“placing Mr. Small back in the reassignment pool on reduced pay
to wait for a job with hours more in line with [his] religious
obligations would . . . place more than a de minimis burden on”
the company. App. to Pet. for Cert. 35a. For that reason, the
court said, the company “sufficiently satisfied its obligation to
demonstrate [an] undue hardship.” Ibid. While two members
of the Sixth Circuit panel assigned to Mr. Small’s case doubt-
ed Hardison, none doubted what it required. Because his re-
quested accommodation involved “more than [a] de minimis” cost,
the court held, the company didn’t have to provide it. Swmall,
952 F. 3d, at 825 (per curiam) (citing circuit precedent following
Hardison).

I cannot see what more we could reasonably require.
Mr. Small insisted that his requested accommodation would not
cause an undue hardship under Title VII. Both the district court
and court of appeals rejected the argument relying expressly on
Hardison. There is no barrier to our review and no one else to
blame. The only mistake here is of the Court’s own making—
and it is past time for the Court to correct it.

No. 20-733. RICKMON v. UNITED STATES. C. A. Tth Cir.
Certiorari denied. JUSTICE BARRETT took no part in the consid-
eration or decision of this petition. Reported below: 952 F. 3d
876.

No. 20-1018. LOUISIANA REAL ESTATE APPRAISERS BOARD v.
FEDERAL TRADE CoMMISSION. C. A. 5th Cir. Motion of Federa-
tion of State Medical Boards for leave to file brief as amicus
curiae granted. Certiorari denied. Reported below: 976 F. 3d
597.

No. 20-1067. RO0SAS v. ADVOCATE HEALTH & HOSPITALS
CORP., DBA ADVOCATE CHRIST MEDICAL CENTER, ET AL. C. A.
7th Cir. Certiorari denied. JUSTICE BARRETT took no part in
the consideration or decision of this petition. Reported below:
803 Fed. Appx. 952.
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No. 20-1134. MYERS v. NEAL, SUPERINTENDENT, INDIANA
STATE PrIsON. C. A. 7th Cir. Certiorari denied. JUSTICE
BARRETT took no part in the consideration or decision of this
petition. Reported below: 975 F. 3d 611.

No. 20-7015. BURTON v. BOARD OF REGENTS OF THE UNIVER-
SITY OF WISCONSIN SYSTEM ET AL. C. A. Tth Cir. Certiorari
denied. JUSTICE BARRETT took no part in the consideration or
decision of this petition. Reported below: 818 Fed. Appx. 564.

Rehearing Denied

No. 20-6263. ABDULRAZZAK v. FLUKE, WARDEN, ET AL., 592
U.S. 1185. Petition for rehearing denied.

APRIL 8, 2021
Miscellaneous Order

No. 20A126. REEVES, GOVERNOR OF MISSISSIPPI, ET AL. 2.
WILLIAMS, ON BEHALF OF HER MINOR CHILD J. E., ET AL. Ap-
plication to recall and stay the mandate of the United States
Court of Appeals for the Fifth Circuit, presented to JUSTICE
Avrrto, and by him referred to the Court, denied without preju-
dice to a renewed application after the remaining grounds for
dismissal currently on remand to the District Court have been
fully resolved.

APRIL 14, 2021

Miscellaneous Orders. (For the Court’s orders prescribing
amendments to the Federal Rules of Appellate Procedure,
see 593 U. S. 1055; and amendments to the Federal Rules of
Bankruptey Procedure, see 593 U. S. 1065.

APRIL 16, 2021

Miscellaneous Orders

No. 19-1039. PENNEAST PIPELINE Co., LLC v. NEW JERSEY
ET AL. C. A. 3d Cir. [Certiorari granted, 592 U. S. 1243.] Mo-
tion of the Acting Solicitor General for leave to participate in oral
argument as amicus curiae and for divided argument granted.

No. 20-543. YELLEN, SECRETARY OF THE TREASURY v. CON-
FEDERATED TRIBES OF THE CHEHALIS RESERVATION ET AL.
C. A. D. C. Cir. [Certiorari granted sub nom. Mnuchin v. Con-
federated Tribes of the Chehalis Reservation, 592 U. S. 1163]; and
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No. 20-544. ALASKA NATIVE VILLAGE CORP. ASSN., INC.,
ET AL. v. CONFEDERATED TRIBES OF THE CHEHALIS RESERVA-
TION ET AL. C. A. D. C. Cir. [Certiorari granted, 592 U.S.
1163.] Motion of the Acting Solicitor General for divided argu-
ment granted. Motion of Ute Indian Tribe of the Uintah and
Ouray Reservation for divided argument denied.

APRIL 19, 2021

Certiorari Granted—Vacated and Remanded

No. 20-308. LA Boom Disco, INC. v». DURAN. C. A. 2d Cir.
Reported below: 955 F. 3d 279; and

No. 20-723. PENNSYLVANIA HIGHER EDUCATION ASSISTANCE
AGENCY ». ALLAN ET AL. C. A. 6th Cir. Reported below: 968
F. 3d 567. Certiorari granted, judgments vacated, and cases re-
manded for further consideration in light of Facebook, Inc. v.
Duguid, 592 U. S. 395 (2021).

No. 20-740. BOGNET ET AL. v. DEGRAFFENREID, ACTING SEC-
RETARY OF PENNSYLVANIA, ET AL. C. A. 3d Cir. Certiorari
granted, judgment vacated, and case remanded with instructions
to dismiss the case as moot. See United States v. Munsingwear,
Inc., 340 U. S. 36 (1950). Reported below: 980 F. 3d 336.

Certiorarit Dismissed

No. 20-7025. ALLEN ». HupsoN. C. A. 4th Cir. Motion of
petitioner for leave to proceed in forma pauperis denied, and
certiorari dismissed. See this Court’s Rule 39.8. Reported
below: 832 Fed. Appx. 234.

No. 20-7067. PENNINGTON-THURMAN v. SANSONE GROUP
DDR LLC. Ct. App. Mo., Eastern Dist. Motion of petitioner
for leave to proceed in forma pauperis denied, and certiorari
dismissed. See this Court’s Rule 39.8. As petitioner has repeat-
edly abused this Court’s process, the Clerk is directed not to
accept any further petitions in noncriminal matters from peti-
tioner unless the docketing fee required by Rule 38(a) is paid and
the petition is submitted in compliance with Rule 33.1. See Mar-
tin v. District of Columbia Court of Appeals, 506 U.S. 1 (1992)
(per curiam). Reported below: 613 S. W. 3d 424.

No. 20-7092. WATFORD v. PFISTER ET AL. (Reported below:
811 Fed. Appx. 374); and WATFORD v. JEFFREYS ET AL. (829 Fed.



ORDERS 925

593 U. S. April 19, 2021

Appx. 132). C. A. 7th Cir. Motion of petitioner for leave to
proceed in forma pauperis denied, and certiorari dismissed. See
this Court’s Rule 39.8. As petitioner has repeatedly abused this
Court’s process, the Clerk is directed not to accept any further
petitions in noncriminal matters from petitioner unless the dock-
eting fee required by Rule 38(a) is paid and the petition is submit-
ted in compliance with Rule 33.1. See Martin v. District of
Columbia Court of Appeals, 506 U.S. 1 (1992) (per curiam).
JUSTICE BARRETT took no part in the consideration or decision
of this motion and this petition.

Miscellaneous Orders

No. 20M68. HUTCHINSON v. UNITED STATES. Motion for
leave to file petition for writ of certiorari under seal with re-
dacted copies for the public record granted.

No. 20-609. GANNETT Co., INC., ET AL. v. QUATRONE. C. A.
4th Cir. The Acting Solicitor General is invited to file a brief in
this case expressing the views of the United States.

No. 20-6366. RILEY v. DELAWARE. Sup. Ct. Del. Motion of
petitioner for reconsideration of order denying leave to proceed
m forma pauperis [692 U. S. 1165] denied. JUSTICE ALITO took
no part in the consideration or decision of this motion.

No. 20-7116. DEL PINO ALLEN v. BOARD OF TRUSTEES OF
Miam1i DADE CoLLEGE. Dist. Ct. App. Fla., 3d Dist,;

No. 20-7162. AGUILAR ET AL. v. SPECIALIZED LOAN SERVIC-
ING, LLC, ET AL. C. A. 9th Cir,; and

No. 20-7234. BARRETT v. PAE GOVERNMENT SERVICES, INC.,
ET AL. C. A. 4th Cir. Motions of petitioners for leave to proceed
n forma pauperis denied. Petitioners are allowed until May 10,
2021, within which to pay the docketing fees required by this
Court’s Rule 38(a).

No. 20-1282. IN RE DERY;

No. 20-1304. IN RE TWEED;

No. 20-1342. IN RE RADCLIFF;

No. 20-7575. IN RE ROBINSON; and

No. 20-7584. IN RE GRAHAM. Petitions for writs of habeas
corpus denied.

No. 20-7517. IN RE SMITH. Motion of petitioner for leave to
proceed i forma pauperis denied, and petition for writ of habeas
corpus dismissed. See this Court’s Rule 39.8.
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No. 20-1230. IN RE SYDNOR;

No. 20-1290. IN RE OGUNJOBI;

No. 20-7045. IN RE BROOKS; and

No. 20-7510. IN RE ENGLISH. Petitions for writs of manda-
mus denied.

No. 20-1112. IN RE ARUNACHALAM. Petition for writ of man-
damus denied. THE CHIEF JUSTICE took no part in the consider-
ation or decision of this petition.

No. 20-7170. IN RE PRASAD. Petition for writ of mandamus
denied. JUSTICE BREYER took no part in the consideration or
decision of this petition.

Certiorarit Granted

No. 20-637. HEMPHILL v». NEW YORK. Ct. App. N. Y. Cer-
tiorari granted. Reported below: 35 N. Y. 3d 1035, 150 N. E.
3d 356.

Certiorari Denied

No. 20-418. GLASSER v. HILTON GRAND VACATIONS Co., LLC.
C. A. 11th Cir. Certiorari denied. Reported below: 948 F. 3d
1301.

No. 20-479. SHINN v. BAKER. C. A. 9th Cir. Certiorari de-
nied. Reported below: 798 Fed. Appx. 137.

No. 20-674. UZODINMA v. GARLAND, ATTORNEY GENERAL.
C. A. 8th Cir. Certiorari denied. Reported below: 951 F. 3d 960.

No. 20-768. SERRANO v. UNITED STATES CUSTOMS AND BOR-
DER PROTECTION ET AL. C. A. 5th Cir. Certiorari denied. Re-
ported below: 975 F. 3d 488.

No. 20-782. HOLLOWAY v. GARLAND, ATTORNEY GENERAL,
ET AL. C. A. 3d Cir. Certiorari denied. Reported below: 948
F. 3d 164.

No. 20-812. FOLAJTAR v. GARLAND, ATTORNEY GENERAL,
ET AL. C. A. 3d Cir. Certiorari denied. Reported below: 980
F. 3d 897.

No. 20-877. KING v. PRIDMORE ET AL. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 961 F. 3d 1135.

No. 20-941. ATKINS ET AL. v. WILLIAMS, MEDICAL DIRECTOR,
TENNESSEE DEPARTMENT OF CORRECTION. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 972 S. W. 3d 734.
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No. 20-948. KOBE v. BUSCEMI ET AL. C. A. 4th Cir. Certio-
rari denied. Reported below: 821 Fed. Appx. 180.

No. 20-963. WALTON v. VIRGINIA INTERNATIONAL TERMI-
NALS, LLC. Sup. Ct. Va. Certiorari denied.

No. 20-975. OWENS v. STIRLING, DIRECTOR, SOUTH CAROLINA
DEPARTMENT OF CORRECTIONS, ET AL. C. A. 4th Cir. Certio-
rari denied. Reported below: 967 F. 3d 396.

No. 20-1054. VALAMBHIA ET AL. v. UNITED REPUBLIC OF TAN-
ZANIA ET AL. C. A. D. C. Cir. Certiorari denied. Reported
below: 964 F. 3d 1135.

No. 20-1071. WEST VIRGINIA EX REL. YURISH ET AL. v. FAIR-
CLOTH, JUDGE, CIRCUIT COURT OF WEST VIRGINIA, 23D JUDICIAL
Circult, ET AL. Sup. Ct. App. W. Va. Certiorari denied. Re-
ported below: 243 W. Va. 537, 847 S. E. 2d 810.

No. 20-1072. THOMPSON ET AL. v. DEWINE, GOVERNOR OF
OHIOo, ET AL. C. A. 6th Cir. Certiorari denied. Reported
below: 976 F. 3d 610.

No. 20-1074. LINSANGAN v. TAIJERON ET AL. C. A. 9th Cir.
Certiorari denied. Reported below: 817 Fed. Appx. 527.

No. 20-1075. REICHARD ET AL. v. BROWN, CHAPTER 13
TRUSTEE. C. A. 9th Cir. Certiorari denied. Reported below:
829 Fed. Appx. 812.

No. 20-1076. SE ProOPERTY HOLDINGS, LLC, AS SUCCESSOR
BY MERGER TO VISION BANK ». GADDY. C. A. 11th Cir. Certio-
rari denied. Reported below: 977 F. 3d 1051.

No. 20-1082. GARDNER v. MGLEJ. C. A. 10th Cir. Certiorari
denied. Reported below: 974 F. 3d 1151.

No. 20-1085. STAFNE v. ZILLY, JUDGE, UNITED STATES Dis-
TRICT COURT FOR THE WESTERN DISTRICT OF WASHINGTON,
ET AL. C. A. 9th Cir. Certiorari denied. Reported below: 820
Fed. Appx. 594.

No. 20-1091. ScHULZ v. TOWN BOARD OF THE TOWN OF
QUEENSBURY ET AL. Ct. App. N. Y. Certiorari denied. Re-
ported below: 24 N. Y. 3d 1177, 146 N. E. 3d 528.

No. 20-1096. FETNER v. HOTEL STREET CAPITAL, LLC, ET AL.
C. A. 4th Cir. Certiorari denied. Reported below: 816 Fed.
Appx. 866.
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No. 20-1097. HAN ». YANGRAI CHO. C. A. 9th Cir. Certio-
rari denied. Reported below: 804 Fed. Appx. 864.

No. 20-1098. HOUTHOOFD v. PARISH, WARDEN. Ct. App.
Mich. Certiorari denied.

No. 20-1102. HANNA ». LITTLE LEAGUE BASEBALL, INC. Ct.
App. Cal., 4th App. Dist., Div. 2. Certiorari denied. Reported
below: 53 Cal. App. 5th 871, 267 Cal. Rptr. 3d 845.

No. 20-1104. TESORIERO v. CARNIVAL CORP., DBA CARNIVAL
CrUISE LINE. C. A. 11th Cir. Certiorari denied. Reported
below: 965 F. 3d 1170.

No. 20-1115. GRANTON v. WASHINGTON STATE LOTTERY.
C. A. 9th Cir. Certiorari denied.

No. 20-1117. FETNER v. WILMINGTON SAVINGS FUND SOCIETY
ET AL. (Reported below: 801 Fed. Appx. 188); and FETNER .
HoTEL STREET CAPITAL, LLC, ET AL. (801 Fed. Appx. 189).
C. A. 4th Cir. Certiorari denied.

No. 20-1118. GRUNDSTEIN ». LAMOILLE SUPERIOR DOCKET
ENTRIES/ORDERS ET AL. C. A. 2d Cir. Certiorari denied. Re-
ported below: 821 Fed. Appx. 46.

No. 20-1122. FLEURY v. MASSACHUSETTS. App. Ct. Mass.
Certiorari denied. Reported below: 97 Mass. App. 1123, 147 N. E.
3d 1113.

No. 20-1124. LEATHERWOOD v. BRAGGS, WARDEN. C. A. 10th
Cir. Certiorari denied. Reported below: 829 Fed. Appx. 363.

No. 20-1126. SANTOS MARTILLO ET AL. v. UNKNOWN DEFEND-
ANTS. App. Ct. Mass. Certiorari denied. Reported below: 97
Mass. App. 1120, 145 N. E. 3d 918.

No. 20-1133. TRIANTOS v. DEUTSCHE BANK NATIONAL TRUST
Co., AS TRUSTEE FOR MORGAN STANLEY ABS CAPITAL I INC.
TRUST 2004-HE4, MORTGAGE PASS-THROUGH CERTIFICATES, SE-
RIES 2004-HE4, ET AL. C. A. 1st Cir. Certiorari denied.

No. 20-1136. CAPOTE v. ALABAMA. Ct. Crim. App. Ala. Cer-
tiorari denied.

No. 20-1140. DEBOSE v. UNIVERSITY OF SOUTH FLORIDA
BOARD OF TRUSTEES ET AL. C. A. 11th Cir. Certiorari denied.
Reported below: 811 Fed. Appx. 547.
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No. 20-1155. NELSON ». MINNESOTA. Sup. Ct. Minn. Certio-
rari denied. Reported below: 947 N. W. 2d 31.

No. 20-1160. WEST VENTURES L. P., FKA SLEIMAN VEN-
TURES, L. P, ET AL. v. COMMISSIONER OF INTERNAL REVENUE.
C. A. 9th Cir. Certiorari denied. Reported below: 817 Fed.
Appx. 428.

No. 20-1166. SHOPHAR ET UX. v. UNITED STATES ET AL.
C. A. 10th Cir. Certiorari denied. Reported below: 838 Fed.
Appx. 328.

No. 20-1178. PActiric CHOICE SEAFOOD CoO. ET AL. v. RAI-
MONDO, SECRETARY OF COMMERCE, ET AL. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 976 F. 3d 932.

No. 20-1182. TAPIA-FELIX v. GARLAND, ATTORNEY GENERAL.
C. A. 9th Cir. Certiorari denied. Reported below: 827 Fed.
Appx. 691.

No. 20-1225. WINSTON ET AL. v. WALSH. C. A. 11th Cir.
Certiorari denied. Reported below: 829 Fed. Appx. 448.

No. 20-1237. BROWN v. UNITED STATES. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 823 Fed. Appx. 97.

No. 20-1239. SwmITH ». OHIO. Ct. App. Ohio, 1st App. Dist.,
Hamilton County. Certiorari denied.

No. 20-1260. CASTILLO, AKA MORENO VELASQUEZ v. GAR-
LAND, ATTORNEY GENERAL. C. A. 9th Cir. Certiorari denied.
Reported below: 831 Fed. Appx. 795.

No. 20-1269. RENFROE ET AL. v. PARKER ET AL. C. A. 5th
Cir. Certiorari denied. Reported below: 974 F. 3d 594.

No. 20-1270. STAFNE v. BANK OF NEW YORK MELLON. C. A.
9th Cir. Certiorari denied. Reported below: 824 Fed. Appx. 536.

No. 20-1274. 'WERN v. SOUTH CAROLINA COMMISSION ON LAW-
YER CoNDUCT. Sup. Ct. S. C. Certiorari denied. Reported
below: 431 S. C. 643, 849 S. E. 2d 898.

No. 20-1280. CoTrOPIA v. CHAPMAN. C. A. 5th Cir. Certio-
rari denied. Reported below: 978 F. 3d 282.

No. 20-1281. DREDD v. UNITED STATES. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 833 Fed. Appx. 79.
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No. 20-1283. TEMPONERAS v. UNITED STATES. C. A. 6th Cir.
Certiorari denied. Reported below: 828 Fed. Appx. 320.

No. 20-1289. NETSCOUT SYSTEMS, INC., ET AL. v. PACKET
INTELLIGENCE LLC. C. A. Fed. Cir. Certiorari denied. Re-
ported below: 965 F. 3d 1299.

No. 20-1300. TORRES LUQUE, ET AL. v. COMMISSIONER OF
INTERNAL REVENUE. C. A. 9th Cir. Certiorari denied. Re-
ported below: 809 Fed. Appx. 395.

No. 20-1301. McNEIL ». UNITED STATES. C. A. 9th Cir.
Certiorari denied. Reported below: 812 Fed. Appx. 515.

No. 20-1314. RICHARDSON v. UNITED STATES. C. A. 4th Cir.
Certiorari denied. Reported below: 820 Fed. Appx. 225.

No. 20-1319. MANUEL SOLORZANO ». UNITED STATES. C. A.
5th Cir. Certiorari denied. Reported below: 832 Fed. Appx. 276.

No. 20-1321. LEE ». UNITED STATES. C. A. 9th Cir. Certio-
rari denied.

No. 20-6054. TRIBUE ». UNITED STATES. C. A. 11th Cir.
Certiorari denied. Reported below: 929 F. 3d 1326.

No. 20-6260. JoHNSON v. UNITED STATES. C. A. 8th Cir.
Certiorari denied. Reported below: 954 F. 3d 1106.

No. 20-6498. BARKSDALE v. DUNN, COMMISSIONER, ALABAMA
DEPARTMENT OF CORRECTIONS. C. A. 11th Cir. Certiorari
denied.

No. 20-6563. STALLWORTH v. UNITED STATES. C. A. 4th Cir.
Certiorari denied. Reported below: 809 Fed. Appx. 179.

No. 20-6599. DOMINGUEZ v. UNITED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 812 Fed. Appx. 244.

No. 20-6640. PERRYMAN ». UNITED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 965 F. 3d 424.

No. 20-6754. TARPLEY ». UNITED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 813 Fed. Appx. 976.

No. 20-6773. SMmITH v. UNITED STATES. C. A. b5th Cir. Cer-
tiorari denied. Reported below: 813 Fed. Appx. 981.
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No. 20-6780. AGUILAR v. SPECIALIZED LOAN SERVICING,
LLC, ET AL. Ct. App. Cal., 2d App. Dist., Div. 1. Certiorari
denied.

No. 20-6791. PENN v. UNITED STATES. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 969 F. 3d 450.

No. 20-6871. GREEN v. NEW YORK. App. Div., Sup. Ct. N. Y,
4th Jud. Dept. Certiorari denied. Reported below: 179 App.
Div. 3d 1516, 118 N. Y. S. 3d 853.

No. 20-7038. MARTINEZ v». UNITED STATES. C. A. 9th Cir.
Certiorari denied. Reported below: 811 Fed. Appx. 396.

No. 20-7051. ZAVALIDROGA v. UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF NEW YORK. C. A. 2d
Cir. Certiorari denied.

No. 20-7053. MANUEL TORRES v. TEXAS. Ct. Crim. App. Tex.
Certiorari denied.

No. 20-7056. MEHDIPOUR . COYLE, JUDGE, ET AL. Sup. Ct.
Okla. Certiorari denied.

No. 20-7060. MosIER v. TEXAS. Ct. Crim. App. Tex. Certio-
rari denied.

No. 20-7061. ToMLIN v. ISHEE. C. A. 4th Cir. Certiorari de-
nied. Reported below: 80 Fed. Appx. 111.

No. 20-7075. PARNELL v. CHEN ET AL. (Reported below: 824
Fed. Appx. 891); and PARNELL v. MARTINEZ ET AL. (821 Fed.
Appx. 866). C. A. 9th Cir. Certiorari denied.

No. 20-7084. HiLL ». GooGLE LLC ET AL. Ct. App. D. C.
Certiorari denied. Reported below: 244 A. 3d 211.

No. 20-7093. TURNER v. LUMPKIN, DIRECTOR, TEXAS DEPART-
MENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS DIvI-
SION. C. A. 5th Cir. Certiorari denied.

No. 20-7104. BADKIN v. LOCKHEED CORP. ET AL. C. A. 9th
Cir. Certiorari denied. Reported below: 822 Fed. Appx. 617.

No. 20-7111. LOPEZ-VANEGAS v. PENNSYLVANIA. Super. Ct.
Pa. Certiorari denied. Reported below: 227 A. 3d 413.

No. 20-7117. Troy-McKoy ». MOUNT SINAI BETH ISRAEL.
App. Div.,, Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Re-
ported below: 182 App. Div. 3d 524, 123 N. Y. S. 3d 111.
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No. 20-7123. HEDDLESTEN v. CROW, DIRECTOR, OKLAHOMA
DEPARTMENT OF CORRECTIONS. C. A. 10th Cir. Certiorari de-
nied. Reported below: 817 Fed. Appx. 663.

No. 20-7131. ELKINS v. SHOOP, WARDEN. C. A. 6th Cir. Cer-
tiorari denied.

No. 20-7139. ANDERSON v. CoLORADO. Ct. App. Colo. Cer-
tiorari denied.

No. 20-7143. HEYANGJING SHI ET AL. v. MasH. Ct. App.
N. Y. Certiorari denied. Reported below: 35 N. Y. 3d 949, 147
N. E. 3d 1154.

No. 20-7144. XuEe JiE HE ». HAIRONG XUE. Ct. App. N. Y.
Certiorari denied. Reported below: 35 N. Y. 3d 967, 147 N. E.
3d 1165.

No. 20-7145. HARRIS v. UNITED STATES. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 964 F. 3d 718.

No. 20-7147. ANGEL ACOSTA v. LUMPKIN, DIRECTOR, TEXAS
DEPARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITU-
TIONS DivisioN. C. A. 5th Cir. Certiorari denied.

No. 20-7149. GADDY v. DUCART, WARDEN, ET AL. C. A. 9th
Cir. Certiorari denied. Reported below: 802 Fed. Appx. 300.

No. 20-7151. HEJAZI v. HARROLD, SHERIFF, LANE COUNTY,
OREGON. C. A. 9th Cir. Certiorari denied.

No. 20-7153. FORBES v. SEAWORLD ENTERTAINMENT, INC.,
ET AL. C. A. 4th Cir. Certiorari denied. Reported below: 816
Fed. Appx. 847.

No. 20-7155. ScoTT v. ROBINSON, WARDEN (two judgments).
C. A. 6th Cir. Certiorari denied.

No. 20-7158. RAMIREZ ». INCH, SECRETARY, FLORIDA DE-
PARTMENT OF CORRECTIONS. C. A. 11th Cir. Certiorari denied.

No. 20-7159. SMITH v. ALABAMA ET AL. C. A. 11th Cir. Cer-
tiorari denied.

No. 20-7161. ArTIs ». Ouro. Ct. App. Ohio, 3d App. Dist.,
Logan County. Certiorari denied. Reported below: 2020-Ohio-
4018.
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No. 20-7165. JACKSON v. JOSIAH, AS TRUSTEE. Ct. App. Cal,
3d App. Dist. Certiorari denied.

No. 20-7176. DAVIS ». SHINN, DIRECTOR, ARIZONA DEPART-
MENT OF CORRECTIONS, REHABILITATION AND REENTRY, ET AL.
C. A. 9th Cir. Certiorari denied. Reported below: 827 Fed.
Appx. T11.

No. 20-7178. TURNER v. LOUISIANA. Sup. Ct. La. Certiorari
denied. Reported below: 2020-00047 (La. 9/29/20), 301 So. 3d
1158.

No. 20-7179. VIERA v. FLORIDA DEPARTMENT OF CORREC-
TIONS. C. A. 11th Cir. Certiorari denied. Reported below: 817
Fed. Appx. 810.

No. 20-7192. SMITH v. STEIN ET AL. C. A. 4th Cir. Certio-
rari denied. Reported below: 982 F. 3d 229.

No. 20-7193. STUART v. BRNOVICH, ATTORNEY GENERAL OF
ARIZONA, ET AL. C. A. 9th Cir. Certiorari denied.

No. 20-7203. Francis ». TExas. Ct. App. Tex., 14th Dist.
Certiorari denied.

No. 20-7221. CANNON v. CLARKE, DIRECTOR, VIRGINIA DE-
PARTMENT OF CORRECTIONS. C. A. 4th Cir. Certiorari denied.
Reported below: 818 Fed. Appx. 276.

No. 20-7241. GOSSELIN v. MASSACHUSETTS. Sup. Jud. Ct.
Mass. Certiorari denied. Reported below: 486 Mass. 256, 158
N. E. 3d 8.

No. 20-7260. HopPkINS ». FLORIDA. Dist. Ct. App. Fla., 5th
Dist. Certiorari denied. Reported below: 277 So. 3d 112.

No. 20-7262. STILLS v. PENNSYLVANIA. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 229 A. 3d 388.

No. 20-7274. GRIFFIS v. PARISH, WARDEN. C. A. 6th Cir.
Certiorari denied.

No. 20-7275. HERRON 2. INCH, SECRETARY, FLORIDA DEPART-
MENT OF CORRECTIONS. C. A. 11th Cir. Certiorari denied.

No. 20-7289. CAMPBELL v. BoTTLING GROUP, LLC. C. A. 2d
Cir. Certiorari denied. Reported below: 814 Fed. Appx. 630.
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No. 20-7295. SAUCEDA v. SHINN, DIRECTOR, ARIZONA DE-
PARTMENT OF CORRECTIONS, REHABILITATION AND REENTRY,
ET AL. C. A. 9th Cir. Certiorari denied.

No. 20-7310. JOHNSON v. JOHNSON, WARDEN. C. A. 9th Cir.
Certiorari denied.

No. 20-7320. LASKOWSKI v. WASHINGTON STATE DEPARTMENT
OF LABOR AND INDUSTRIES. Ct. App. Wash. Certiorari denied.
Reported below: 12 Wash. App. 2d 806, 460 P. 3d 697.

No. 20-7343. WILLIAMS v. UTAH. Ct. App. Utah. Certiorari
denied. Reported below: 2020 UT App 67, 462 P. 3d 832.

No. 20-7345. LEWIS v. LEGRAND, WARDEN, ET AL. C. A. 9th
Cir. Certiorari denied.

No. 20-7361. AYERS v. VIRGINIA. Sup. Ct. Va. Certiorari
denied.

No. 20-7364. BALDWIN ». CLARK, SUPERINTENDENT, STATE
CORRECTIONAL INSTITUTION AT ALBION, ET AL. C. A. 3d Cir.
Certiorari denied.

No. 20-7367. BoSTIC v. INCH, SECRETARY, FLORIDA DEPART-
MENT OF CORRECTIONS, ET AL. C. A. 11th Cir. Certiorari
denied.

No. 20-7370. BRADFORD v. PERRY, WARDEN. C. A. 11th Cir.
Certiorari denied.

No. 20-7372. OCKERT ». UNITED STATES. C. A. 10th Cir.
Certiorari denied. Reported below: 829 Fed. Appx. 338.

No. 20-7380. WyATT ». SUTTON, WARDEN. C. A. 9th Cir.
Certiorari denied. Reported below: 838 Fed. Appx. 266.

No. 20-7384. ToLIVER v. ADNER. C. A. 2d Cir. Certiorari
denied. Reported below: 836 Fed. Appx. 68.

No. 20-7395. WILLS ». UNITED STATES. C. A. 8th Cir. Cer-
tiorari denied.

No. 20-7400. BARTLETT v. VALENTINE, WARDEN. C. A. 6th
Cir. Certiorari denied.

No. 20-7404. SMITH v. UNITED STATES. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 967 F. 3d 1196.
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No. 20-7408. NAPPER v. UNITED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 978 F. 3d 118.

No. 20-7409. PENA-GARCIA v. UNITED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 825 Fed. Appx. 222.

No. 20-7415. GRIFFIN ». NEW YORK. App. Div, Sup. Ct.
N. Y, 4th Jud. Dept. Certiorari denied. Reported below: 188
App. Div. 3d 1701, 136 N. Y. S. 3d 619.

No. 20-7417. PACE v. UNITED STATES. C. A. 9th Cir. Certio-
rari denied.

No. 20-7418. JENNINGS ». UNITED STATES. C. A. 8th Cir.
Certiorari denied. Reported below: 813 Fed. Appx. 252.

No. 20-7419. JOHNSON v. MACKELBURG, WARDEN. C. A. 4th
Cir. Certiorari denied. Reported below: 818 Fed. Appx. 293.

No. 20-7421. LEVINE ». UNITED STATES. C. A. 11th Cir.
Certiorari denied. Reported below: 829 Fed. Appx. 909.

No. 20-7428. MARONES v. FORD, ATTORNEY GENERAL OF NE-
VADA, ET AL. C. A. 9th Cir. Certiorari denied.

No. 20-7438. STEGAWSKI v. UNITED STATES. C. A. 6th Cir.
Certiorari denied.

No. 20-7439. Luis SUAREZ v. UNITED STATES. C. A. 11th Cir.
Certiorari denied. Reported below: 830 Fed. Appx. 612.

No. 20-7441. RUDENKO v. SHANLEY, SUPERINTENDENT, COX-
SACKIE CORRECTIONAL FAciLiTy. C. A. 2d Cir. Certiorari
denied.

No. 20-7444. BRUCE v. UNITED STATES. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 977 F. 3d 1112.

No. 20-7446. RIVERA ARREOLA v. UNITED STATES. C. A. 5th
Cir. Certiorari denied. Reported below: 831 Fed. Appx. 690.

No. 20-7448. JOHNSON v. UNITED STATES. C. A. 6th Cir.
Certiorari denied. Reported below: 837 Fed. Appx. 373.

No. 20-7449. NUNEZ v. UNITED STATES. C. A. 2d Cir. Cer-
tiorari denied.

No. 20-7451. JENNER v. COLORADO DEPARTMENT OF CORREC-
TIONS ET AL. Ct. App. Colo. Certiorari denied.



936 OCTOBER TERM, 2020
April 19, 2021 593 U. S.

No. 20-7452. LUCAS v. SOCIAL SECURITY ADMINISTRATION.
C. A. 4th Cir. Certiorari denied. Reported below: 823 Fed.
Appx. 176.

No. 20-7453. JACKSON wv. UNITED STATES. C. A. Tth Cir.
Certiorari denied. Reported below: 833 Fed. Appx. 23.

No. 20-7456. AYALA-SOLORIO v. UNITED STATES. C. A. 5th
Cir. Certiorari denied. Reported below: 825 Fed. Appx. 227.

No. 20-7457. MORRIS v. UNITED STATES. C. A. 6th Cir. Cer-
tiorari denied.

No. 20-7458. RAJPUT v. TERRELL ET AL.; and RAJPUT w.
Fogag. Sup. Ct. Va. Certiorari denied.

No. 20-7459. ROSARIO v. UNITED STATES. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 837 Fed. Appx. 117.

No. 20-7461. KENDRICK ». UNITED STATES. C. A. 3d Cir.
Certiorari denied. Reported below: 825 Fed. Appx. 77.

No. 20-7465. ASUNCION v. UNITED STATES. C. A. 9th Cir.
Certiorari denied. Reported below: 974 F. 3d 929 and 819 Fed.
Appx. 571.

No. 20-7468. FEAZELL v. UNITED STATES. Ct. App. D. C.
Certiorari denied.

No. 20-7469. HERNANDEZ-AYALA v. BAKER, WARDEN, ET AL.
C. A. 9th Cir. Certiorari denied.

No. 20-7471. PEREZ v. UNITED STATES. C. A. 5th Cir. Cer-
tiorari denied.

No. 20-7472. MILNER v. UNITED STATES. C. A. 5th Cir. Cer-
tiorari denied.

No. 20-7473. OBREGON v. UNITED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 834 Fed. Appx. 117.

No. 20-7475. JESSIE v. UNITED STATES. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 826 Fed. Appx. 410.

No. 20-7476. RAMOS CABRERA v. UNITED STATES. C. A. 4th
Cir. Certiorari denied. Reported below: 837 Fed. Appx. 981.
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No. 20-7477. JABBAR v. GRAHAM, JUDGE, UNITED STATES DIs-
TRICT COURT FOR THE SOUTHERN DISTRICT OF OHI1o. C. A. 6th
Cir. Certiorari denied.

No. 20-7483. MEDEL-GUADALUPE ». UNITED STATES. C. A.
5th Cir. Certiorari denied. Reported below: 987 F. 3d 424.

No. 20-7486. GUZMAN-MERCED ». UNITED STATES. C. A. 1st
Cir. Certiorari denied. Reported below: 984 F. 3d 18.

No. 20-7488. HAMPTON v. WILLIAMS, WARDEN. C. A. 5th Cir.
Certiorari denied. Reported below: 812 Fed. Appx. 243.

No. 20-7489. FoORMICA v. CLARKE, DIRECTOR, VIRGINIA DE-
PARTMENT OF CORRECTIONS. C. A. 4th Cir. Certiorari denied.
Reported below: 823 Fed. Appx. 178.

No. 20-7493. Luls SANCHEZ v. HOLBROOK ET AL. C. A. 9th
Cir. Certiorari denied. Reported below: 81 Fed. Appx. 342.

No. 20-7494. SIMMONS v». UNITED STATES. C. A. 3d Cir.
Certiorari denied.

No. 20-7496. SPRIGGS v. UNITED STATES. C. A. 4th Cir.
Certiorari denied. Reported below: 825 Fed. Appx. 125.

No. 20-7498. ALMEIDA-OLIVAS v. UNITED STATES. C. A. 8th
Cir. Certiorari denied.

No. 20-7501. ARROYO-HERNANDEZ v. UNITED STATES. C. A.
5th Cir. Certiorari denied. Reported below: 821 Fed. Appx. 396.

No. 20-7503. JONES v. UNITED STATES. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 833 Fed. Appx. 528.

No. 20-7507. FAELLA v. UNITED STATES. C. A. 11th Cir.
Certiorari denied. Reported below: 819 Fed. Appx. 844.

No. 20-7508. CAMPBELL v. BROWN, WARDEN. C. A. 4th Cir.
Certiorari denied. Reported below: 813 Fed. Appx. 142.

No. 20-7509. LEON DEL ANGEL v. UNITED STATES. C. A. 9th
Cir. Certiorari denied. Reported below: 837 Fed. Appx. 475.

No. 20-7516. PorTILLO ». UNITED STATES. C. A. 2d Cir.
Certiorari denied. Reported below: 981 F. 3d 181.
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No. 20-7519. SALWAN v. HIRSHFELD, ACTING UNDER SECRE-
TARY OF COMMERCE FOR INTELLECTUAL PROPERTY AND DIREC-
TOR OF THE UNITED STATES PATENT AND TRADEMARK OFFICE.
C. A. Fed. Cir. Certiorari denied. Reported below: 825 Fed.
Appx. 862.

No. 20-7521. LEWIS v. NEW YORK. App. Div,, Sup. Ct. N. Y,
1st Jud. Dept. Certiorari denied. Reported below: 185 App.
Div. 3d 415, 127 N. Y. S. 3d 33.

No. 20-7524. BYRD ». UNITED STATES. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 838 Fed. Appx. 762.

No. 20-7529. MOORE v. UNITED STATES. Ct. App. D. C. Cer-
tiorari denied.

No. 20-7546. SHUMPERT v. UNITED STATES. C. A. 8th Cir.
Certiorari denied.

No. 20-7551. BOLZE v. WARDEN, FEDERAL CORRECTIONAL IN-
STITUTION COLEMAN. C. A. 6th Cir. Certiorari denied.

No. 20-7552. ALVAREZ-REYES v. CAIN, SUPERINTENDENT,
SNAKE RIVER CORRECTIONAL INSTITUTION. C. A. 9th Cir. Cer-
tiorari denied.

No. 20-7556. MCKNIGHT ». JOHNSON ET AL. C. A. 9th Cir.
Certiorari denied. Reported below: 839 Fed. Appx. 130.

No. 20-7567. CoLE ». UNITED STATES. C. A. 9th Cir. Certio-
rari denied.

No. 20-8. DEUTSCHE BANK TRUST COMPANY AMERICAS
ET AL. v. ROBERT R. MCCORMICK FOUNDATION ET AL. C. A.
2d Cir. Certiorari denied. JUSTICE ALITO took no part in the
consideration or decision of this petition. Reported below: 946
F. 3d 66.

No. 20-209. GADELHAK v. AT&T SERVICES, INc. C. A. Tth
Cir. Certiorari denied. JUSTICE BARRETT took no part in the

consideration or decision of this petition. Reported below: 950
F. 3d 458.

No. 20-363. WHATLEY v. WARDEN, GEORGIA DIAGNOSTIC AND
CLASSIFICATION PrISON. C. A. 11th Cir. Certiorari denied.
Reported below: 927 F. 3d 1150.
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JUSTICE SOTOMAYOR, dissenting.

A jury sentenced petitioner Frederick R. Whatley to death the
morning after watching him reenact a murder while wearing un-
necessary leg irons and manacles. When the State called What-
ley to the stand during the sentencing proceeding, his attorney
waved away the prosecutor’s concerns about the visible shackles,
then sat silent when the prosecutor handed Whatley a fake gun
and asked him to reenact the murder for which he had just been
convicted. Defense counsel’s unreasonable failure to object to
Whatley’s shackling was plainly prejudicial under this Court’s
precedent. I would grant the petition, summarily reverse, and
remand for a new sentencing proceeding.

I

Following Whatley’s conviction for robbing and killing the
owner of a Georgia bait shop and liquor store, the State asked the
jury to impose a sentence of death. The sentencing proceeding
involved just one day of evidence. The State relied on two, con-
ceded statutory aggravating circumstances: Whatley committed
the murder (1) during an armed robbery, Ga. Code Ann. §17-10-
30(b)(2) (Supp. 2019), and (2) after having “escaped from [a] place
of lawful confinement,” §17-10-30(b)(9), because he had walked
away from a halfway house to which he had been paroled a few
months earlier. The State further showed that Whatley had
prior convictions for forging a check, threatening a man with a
shotgun and taking his wallet, and simple assault. Finally, the
State elicited testimony from a sheriff’s deputy that Whatley once
wondered aloud whether he would miss the Super Bowl while in
custody. Electronic Case Filing in Whatley v. Upton, No. 3:09-
c¢v—00074, Doc. 7-9 (ND Ga., July 28, 2009), pp. 15, 22 (ECF).
This, the State argued, proved Whatley felt no remorse for his
crimes. ECF Doec. 7-11, at 31.

Defense counsel called a number of Whatley’s friends and fam-
ily, followed by Whatley himself. Whatley had worn shackles
throughout the guilt phase, but the court took care to ensure the
jury did not see the restraints. See, e.g., ECF Doc. 7-5, at 110,
135-138. When defense counsel called Whatley to testify at sen-
tencing, the prosecutor sensibly asked if the court needed to “take
the jury out before he takes the stand” in light of the “chains” and
“shackles on him.” Defense counsel waved off the prosecutor’s
concern. “Well, he’s convicted now,” he shrugged, referencing
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the jury’s earlier guilty verdict. The trial court echoed that con-
clusion: “He’s been convicted.” ECEF Doc. 7-9, at 106. The court
never found that the restraints were even necessary, much less
that there was no way to hide them from the jury.

Whatley hobbled to the witness stand. His leg irons and cuffs
were in plain view. He testified for several hours in those re-
straints. Among other things, Whatley contested the State’s ver-
sion of the shooting for which he had been convicted. The State
claimed that Whatley tried to execute the witnesses to his crime
after the storeowner gave him the money, shooting the owner in
the chest and nearly shooting an employee but hitting the counter
instead. The storeowner, mortally wounded, pulled his own gun.
Whatley ran, and the two exchanged shots in the parking lot
before the owner died. Whatley, however, testified that the
storeowner pulled a gun immediately after giving him the money,
and Whatley reflexively fired a single shot that hit the counter
before running away. The owner gave chase, and Whatley killed
him during the shootout outside.

On cross-examination, the prosecutor asked Whatley to “step
down” from the witness box to demonstrate his version of events.
The prosecutor handed Whatley a “toy pistol,” noting, “Now, this
is not the type of gun you had that day. I hope you’ll understand
why I don’t want to give you a real gun.” ECF Doec. 7-10, at
13. He told Whatley to “show this jury how you held a gun on
[the victim] and told him to give you that money. Now, you go
ahead and show them. You pretend I'm [the victim]. You pull
the gun on me and show them how you did it.” Id., at 14. With
no objection from his attorney, Whatley reenacted the armed rob-
bery and shooting, shuffling around the courtroom with shackles
on his legs and waving the gun around with cuffs on his wrists.
The prosecutor maintained a running commentary. See ibid.
(“Show me how you pointed it at him”); id., at 15 (“I want you
to point the gun at me just like you did him that day”). He
ended his cross-examination shortly thereafter. Id., at 19. De-
fense counsel never objected.

The next morning, the prosecutor argued in closing that the
jury should sentence Whatley to death primarily because he posed
a severe threat of future violence. See, e.g., ECF Doc. 7-11, at
20 (“[T]f you think that a guard gets between him and life and
he won't kill a guard, you'd better think again”). The court gave
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no curative instruction about Whatley’s shackling. The jury de-
liberated for 90 minutes before recommending the death penalty.

On direct appeal, the Georgia Supreme Court found that What-
ley forfeited his claim that his visible shackling violated his due
process rights because his lawyer affirmatively waived any objec-
tion despite the prosecutor’s stated concerns. Whatley v. State,
270 Ga. 296, 302, 509 S. E. 2d 45, 52 (1998).

Whatley then filed a state habeas petition, arguing that his trial
attorney’s failure to object to his unnecessary shackling consti-
tuted ineffective assistance of counsel. The Georgia Supreme
Court rejected the petition. Whatley v. Terry, 284 Ga. 555, 571-
572, 668 S. E. 2d 651, 663 (2008). While acknowledging that un-
necessary shackling is presumptively prejudicial when an objec-
tion is properly preserved, the court held that defendants retain
their burden to show prejudice when they claim trial counsel
was ineffective for failing to object. Ibid. The court summarily
concluded that Whatley had not made that showing. Ibid.

Whatley filed a federal habeas petition, arguing that the state
court’s denial of his ineffective-assistance claim was contrary to
and an unreasonable application of clearly established federal law.
The Eleventh Circuit disagreed. 927 F. 3d 1150, 1184-1187
(2019). The court explained at length why Whatley was not enti-
tled to a presumption of prejudice, and then determined in one
short paragraph that Whatley’s “violent criminal history” and fail-
ure to “turn things around,” together with the crimes at issue,
rendered the shackling “trivial.” Id., at 1187.

Judge Jordan dissented. In his view, the state court’s ruling
might have been reasonable “had the shackles merely been visible
to the jury when Mr. Whatley walked to the witness box. Or if
the trial court had given a curative instruction to the jury about
the restraints. Or if Mr. Whatley was not forced to reenact the
murder in front of the jury while the prosecutor played the role
of the vietim. Or if the prosecutor had not explicitly made
Mr. Whatley’s future dangerousness a key theme in favor of his
request for death.” Id., at 1193. But with these facts taken
together, prejudice was “undeniable.” Ibid.

II

To succeed on an ineffective-assistance-of-counsel claim, What-
ley must show that his counsel’s deficient performance prejudiced
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him. Strickland v. Washington, 466 U.S. 668, 688, 694 (1984).
Prejudice means a “reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have
been different.” Id., at 694. Because Georgia requires unanim-
ity to impose a capital sentence, Whatley need only show a rea-
sonable probability that one juror would have voted against the
death penalty absent his counsel’s deficiency.! See Wiggins v.
Smiath, 539 U. S. 510, 537 (2003). However, relief is only available
under the Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA) if the state court’s conclusion that any deficiency was
not prejudicial “was contrary to, or involved an unreasonable
application of, clearly established Federal law.” 28 U.S.C.
§2254(d)(1). Under this standard, federal courts do not defer to
a “state-court decision that correctly identifies the governing legal
rule but applies it unreasonably to the facts of a particular prison-
er’s case.” Williams v. Taylor, 529 U. S. 362, 407-408 (2000).

111

A
This Court long ago recognized that “no person should be tried
while shackled . . . except as a last resort,” in part because “the

sight of shackles . . . might have a significant effect on the jury’s
feelings about the defendant.” Illinois v. Allen, 397 U.S. 3317,

1 Georgia argued in state court that “counsel should not be regarded as
having performed deficiently by failing to object to the shackling, because
the practice had not yet been established as unconstitutional.” Whatley v.
Terry, 284 Ga. 555, 571, 668 S. E. 2d 651, 663 (2008). The Georgia Supreme
Court all but rejected that argument, as it “had already strongly suggested
in dictum that it was unconstitutional to place visible shackles on a death
penalty defendant during the sentencing phase without a showing of particu-
lar need.” Ibid., and n. 38 (citing Moon v. State, 258 Ga. 748, 755, 375 S. E.
2d 442, 449 (1988)). Given its conclusion on prejudice, however, the court
simply assumed deficiency. 284 Ga., at 571, 668 S. E. 2d, at 663. The State
wisely does not raise this issue here. In addition to state-court decisions,
this Court had several times emphasized the prejudicial nature of shackling,
well before the trial in this case. See Illinois v. Allen, 397 U.S. 337, 344
(1970); Holbrook v. Flynn, 475 U. S. 560, 568-569 (1986). Indeed, the prose-
cutor himself suggested that the court excuse the jury so Whatley could
take the stand outside their presence, thus hiding his chains. ECF Doc. 7-
9, at 106. Certainly, a reasonable defense attorney would not have taken it
upon himself to overrule the prosecutor’s objection to the defendant’s unfair
treatment.
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344 (1970). “Shackling” is “the sort of inherently prejudicial
practice that . . . should be permitted only where justified by an
essential state interest specific to each trial.” Holbrook v. Flynn,
475 U. S. 560, 568-569 (1986).

In 2005, this Court held that needless, visible shackling at sen-
tencing likewise violates a capital defendant’s right to due process
under the Fifth and Fourteenth Amendments. Deck v. Missouri,
544 U. S. 622, 633 (2005). In that case, Carman Deck was visibly
“shackled with leg irons, handcuffs, and a belly chain” during his
capital sentencing, over his attorney’s objection and with no find-
ing of specific need. Id., at 625. This Court explained in no
uncertain terms that shackling is highly likely to be prejudicial
at a capital sentencing:

“The Court has stressed the acute need for reliable decision-
making when the death penalty is at issue. The appearance
of the offender during the penalty phase in shackles, however,
almost inevitably implies to a jury, as a matter of common
sense, that court authorities consider the offender a danger
to the community—often a statutory aggravator and nearly
always a relevant factor in jury decisionmaking, even where
the State does not specifically argue the point. It also al-
most inevitably affects adversely the jury’s perception of the
character of the defendant. And it thereby inevitably under-
mines the jury’s ability to weigh accurately all relevant
considerations—considerations that are often unquantifiable
and elusive—when it determines whether a defendant de-
serves death.” Id., at 632-633 (citations and internal quota-
tion marks omitted).

[1¥3

Because these prejudicial effects “‘cannot be shown from a trial
transcript,”” the Court in Deck further held that “where a court,
without adequate justification, orders the defendant to wear
shackles that will be seen by the jury, the defendant need not
demonstrate actual prejudice to make out a due process viola-
tion.” Id., at 635. The burden instead rests on the State to
prove the shackling harmless. Ibid.

B

To be sure, Deck does not require reviewing courts to presume
prejudice when the defendant fails to object to his shackling at
trial. This Court has not decided to what extent such a presump-
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tion applies on collateral review, in the context of an ineffective-
assistance-of-counsel claim. Cf. Weaver v. Massachusetts, 582
U. S. 286, 302 (2017). Both the Georgia Supreme Court and Elev-
enth Circuit held that the Deck presumption does not apply to
ineffective-assistance-of-counsel claims. 284 Ga., at 571-572, 668
S. E. 2d, at 663; 927 F. 3d, at 1184-1187. That was not a clearly
erroneous application of federal law.

What was clearly unreasonable, however, was to ignore entirely
the ways in which visible shackling is likely to distort the outcome
of a capital sentencing proceeding. As Deck explains, reasonable
jurors confronted with a defendant in chains will assume court
officials have determined those chains were necessary to prevent
the defendant from trying to escape or attack the lawyers, the
judge, or even the jurors. Chains paint a defendant as an imme-
diate threat. Jurors faced with a defendant in shackles will find
it more difficult to consider the defendant as a whole person and
to weigh mitigating evidence impartially. If jurors think the
court does not trust a capital defendant to avoid violence at his
own sentencing proceeding, with his life on the line, they are
unlikely to trust him to do so while serving a life sentence with
no hope of parole. “In these ways, the use of shackles can be a
thumb on death’s side of the scale.” Deck, 544 U. S., at 633 (alter-
ation and internal quotation marks omitted).

Absent a presumption, this may not matter in some cases.
Other facts may overwhelmingly suggest a defendant’s future
dangerousness, or the circumstances surrounding the shackling
may indicate it likely did not matter. Reasonable jurists faith-
fully applying Strickland in light of the observations in Deck
might then disagree about whether counsel’s failure to object may
have caused prejudice. Under AEDPA, federal courts should
defer to state-court decisions finding no prejudice in such cases.

That is not what happened here. For the grand finale of his
cross-examination, the prosecutor handed Whatley a fake gun and
had him reenact the murder, with the prosecutor playing the
victim. Whatley’s chains clanked and rattled with every move,
constantly reminding the jury that the court apparently believed
he might do more than just pretend to kill someone in the court-
room if left unrestrained. Leaving nothing to implication, the
prosecutor remarked, “I hope you’ll understand why I don’t want
to give you a real gun.” ECF Doec. 7-10, at 13.
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The prosecutor hammered this point home at length in closing.
“Frederick Whatley,” he told the jury, “is going to kill somebody
else unless you execute him.” ECF Doc. 7-11, at 17. Prison
was “only going to make him smarter and meaner.” Id., at 27.
“[DJo you think he won’t kill a guard if that guard stands between
him and freedom? He will be a threat until the day he is exe-
cuted.” Ibid. “This man should be given the death penalty be-
cause he is dangerous, he has had a history of violence, he’s never
going to get any better than what you've seen right now.” Id.,
at 28.

Whatley’s chains, fresh in the jury’s mind from the previous
afternoon’s spectacle, powerfully corroborated the prosecutor’s ar-
gument. It is hard to imagine a more prejudicial example of
needless shackling.

On the other hand, Whatley’s criminal history was relatively
minor and largely from his teenage years. The statutory aggra-
vators in his case were less serious than in many other capital
cases.? The State’s only evidence of lack of remorse was that
Whatley likes football. The evidence at the sentencing proceed-
ing also showed that Whatley’s mother abandoned him, he never
knew his father, and he was experiencing homelessness when he
committed this erime. Whatley’s friends and family testified to
his redeeming qualities and begged the jury to show mercy. If
Whatley had testified free of chains, it is reasonably probable that
at least one juror would have done so.

On these facts, defense counsel’s failure to object to Whatley’s
unnecessary shackling renders his death sentence not only unreli-
able, but unconstitutional. The only way to conclude otherwise
is to disregard this Court’s clear precedent about the likely effect
of visible, unnecessary shackling. Because I would not allow the
State to put Frederick Whatley to death based on such a constitu-
tionally flawed sentencing proceeding, I respectfully dissent.

No. 20-902. FLICK v. GARLAND, ATTORNEY GENERAL. C. A.
11th Cir. Motion of Firearms Policy Coalition et al. for leave to

2See, e.g., Ga. Code Ann. §17-10-30(b)(7) (authorizing the death penalty
for those who commit murders that involve “torture, depravity of mind, or
an aggravated battery”); §17-10-30(b)(11) (authorizing the death penalty for
those who commit murder and have prior convictions for “rape, aggravated
sodomy, aggravated child molestation, or aggravated sexual battery”).
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file brief as amici curiae granted. Certiorari denied. Reported
below: 812 Fed. Appx. 974.

No. 20-982. BROWN . PoLK COUNTY, WISCONSIN, ET AL.
C. A. Tth Cir. Certiorari denied. JUSTICE BARRETT took no
part in the consideration or decision of this petition. Reported
below: 965 F. 3d 534.

Statement of JUSTICE SOTOMAYOR respecting the denial of
certiorari.

Petitioner Sharon Lynn Brown asks this Court to decide what
degree of suspicion the Fourth Amendment requires to justify the
physically penetrative cavity search of a pretrial detainee. While
Brown was in pretrial detention, officials at Polk County Jail
directed a male doctor to insert a speculum into her vagina,
spread it open, and shine a flashlight inside to search for contra-
band. The doctor did the same to Brown’s anus. The Court of
Appeals for the Seventh Circuit held that mere reasonable suspi-
cion justified this search. That is, for example, the same degree
of suspicion required for police to stop someone on the street and
ask a few, brief questions. See Terry v. Ohio, 392 U. S. 1, 21-22
(1968). Brown argues this much more invasive search required
probable cause and a warrant or exigent circumstances. Those
are, by comparison, the same prerequisites for police to draw
blood from an unconscious motorist to determine his blood alcohol
content. See Mitchell v. Wisconsin, 583 U. S. 840, 857 (2019).

This petition raises an important question. Nonetheless, I
agree with the Court’s decision to deny certiorari, as “further
consideration of the substantive and procedural ramifications of
the problem by other courts will enable us to deal with the issue
more wisely at a later date.” McCray v. New York, 461 U. S. 961,
962 (1983) (Stevens, J., statement respecting denial of certiorari).

It bears emphasis, however, that the degree of suspicion re-
quired for a search should be substantially informed by the avail-
ability of less intrusive alternatives. This Court does not lightly
permit an entire category of warrantless, invasive searches when
less offensive options exist. Particularly searches of those who
have not been convicted of any crime. The courts below consid-
ered no such alternatives before holding that reasonable suspicion
alone justified this degrading search into Brown’s vagina and
anus. Future courts presumably will not do the same.
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I

In May 2017, police arrested Brown for shoplifting and took
her to Wisconsin’s Polk County Jail. The jail’s written policy at
the time permitted officials to direct medical personnel to perform
“an inspection and penetration of the anal or vaginal cavity . . .
by means of an instrument, apparatus, or object, or in any other
manner” whenever they had “reasonable grounds” to believe a
detainee was concealing “weapons, contraband, or evidence,” or
otherwise “believe[d] that the safety and security of the jail would
benefit” from such a search. Electronic Case Filing in No. 3:18-
cv-00391, Doc. 12-1 (WD Wis.), pp. 1, 6 (ECF). At least one
correctional officer, respondent Steven Hilleshiem, sought permis-
sion for penetrative vaginal and anal searches “any time one in-
mate sa[id] another inmate ha[d] contraband on their person in a
body cavity.” ECF Doc. 14, p. 6, Tr. 19. He generally would
not investigate the tipster’s source, determine her reputation for
honesty, or seek any other indicia of reliability. Id., at 5-6, Tr.
17-19. In his view, the tip alone provided “reasonable grounds.”
Id., at 7, Tr. 23. The jail administrator, respondent Wes Revels,
similarly needed only Hilleshiem’s word to approve a search.
ECF Doc. 19, pp. 7-8, Tr. 22-23, 26-28.

A day after Brown’s arrest, two inmates told jail staff that
Brown was hiding drugs in her body. Hilleshiem contacted Rev-
els, who authorized a cavity search.! Brown was taken to the
hospital, where a male doctor performed an ultrasound that re-
vealed no foreign objects. The doctor then inserted a speculum
into her vagina, spread open the vaginal walls, and shined his
headlamp inside. He did the same to her anus. He found no
contraband.

Brown testified that, when the doctor removed the speculum
from her anus, “I immediately started crying. I couldn’t stop. I
cried myself to sleep. I cried all the way back to the jail. I
cried the whole time I was getting dressed.” ECF Doec. 17, p. 32,
Tr. 121. When she returned to the jail, she “asked to stay in the
holding cell because [she] couldn’t quit crying.” Ibid., Tr. 124.
This trauma left Brown with anxiety and depression. She slept
just three hours a night. Id., at 15, Tr. 55. She experienced

!Because it is irrelevant to the question presented, there is no need to
address whether these tips in fact provided reasonable suspicion.
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flashbacks and feared leaving the house, terrified the police would
pull her over and send her back to jail. Id., at 15, Tr. 53; id., at
17, Tr. 62-63. Nearly two years later, Brown was still afraid of
being alone in a room with a man. Even her own brother. Id.,
at 16-17, Tr. 59-61.

Brown sued Polk County, Hilleshiem, Revels, and others, alleg-
ing that they violated her Fourth Amendment right to be free
from unreasonable searches. The District Court granted re-
spondents’ motion for summary judgment, concluding that a pene-
trative cavity search of a pretrial detainee requires only reason-
able suspicion. The Seventh Circuit agreed. “[Gliven the heft
of the security interest at stake,” it reasoned, “the invasion to
[Brown’s] privacy was not so . . . grea[t] that it pushes the thresh-
old suspicion requirement into probable cause.” 965 F. 3d 534,
540 (2020).

11

The Seventh Circuit nowhere considered whether something
less intrusive than “prying open [Brown’s] vagina and anus” was
sufficient to ensure jail security. Id., at 541. That was error.
The necessity of a search and its extent cannot be determined in
a vacuum. It must instead “be judged in light of the availability
of . . . less invasive alternative[s].” Birchfield v. North Dakota,
579 U. S. 438, 474 (2016). When such an option exists, the State
must offer a “satisfactory justification for demanding the more
intrusive alternative.” Ibid. See also Florida v. Royer, 460
U.S. 491, 500 (1983) (“[T]he investigative methods employed
should be the least intrusive means reasonably available to verify
or dispel the officer’s suspicion”).

This Court has thus held, for example, that the availability of
a breath test to determine a suspect’s blood alcohol content makes
a blood draw for that purpose unreasonable, absent a warrant or
exigent circumstances. Birchfield, 579 U. S., at 474. Two Mem-
bers of this Court have underscored the importance of considering
less intrusive alternatives in the context of searching pretrial
detainees. See Florence v. Board of Chosen Freeholders of
County of Burlington, 566 U.S. 318, 341-342 (2012) (ALrTO, J.,
concurring) (“[Aldmission to the general jail population, with the
concomitant humiliation of a strip search, may not be reasonable”
for those who will soon be released, “particularly if an alternative
procedure is feasible,” such as separating “minor offenders from
the general population”); id., at 340 (ROBERTS, C. J., concurring)



ORDERS 949

946 Statement of SOTOMAYOR, J.

(emphasizing that “there was apparently no alternative” to hous-
ing the arrestee with the general population).

This is a sensible rule, particularly where, as here, the State
seeks a categorical exception to the Fourth Amendment’s warrant
requirement. If courts permit extraordinarily intrusive searches
of pretrial detainees without a warrant, correctional officers may
abandon less invasive, but more burdensome, practices. Like-
wise, if officers are free to decide for themselves if they have the
requisite degree of suspicion, some may cross the line, even if in
perfectly good faith.2 See Brinegar v. United States, 338 U. S.
160, 182 (1949) (Jackson, J., dissenting) (“We must remember that
the extent of any privilege of search and seizure without warrant
which we sustain, the officers interpret and apply themselves and
will push to the limit”). The consequences will be borne by both
the innocent and the guilty.

Consider Polk County Jail. Its official policy was to perform
penetrative searches of pretrial detainees’ vaginal and anal cavit-
ies based on mere reasonable suspicion. In practice, both Hilles-
hiem and Revels believed that even the barest accusations met
that standard, with no corroboration needed. But see, e. g., Ala-
bama v. White, 496 U. S. 325, 330 (1990) (“[I]f a tip has a relatively
low degree of reliability, more information will be required to
establish the requisite quantum of suspicion”). Anyone could
have suffered the indignity of this practice. “If an officer has
probable cause to believe that an individual has committed even
a very minor criminal offense in his presence, he may, without
violating the Fourth Amendment, arrest the offender.” Atwater
v. Lago Vista, 532 U.S. 318, 354 (2001). Meanwhile, “criminal
laws have grown so exuberantly and come to cover so much
previously innocent conduct that almost anyone can be arrested
for something.” Nieves v. Bartlett, 587 U.S. 391, 412 (2019)
(GORSUCH, J., concurring in part and dissenting in part). An
unbuckled seatbelt, a noisy muffler, an unleashed dog: Any one of
countless petty misdemeanors might land you in jail. See Flor-
ence, 566 U. S., at 346-347 (BREYER, J., dissenting). Polk County
did not distinguish between detainees. An unverified charge

2That said, “the authority which we concede to conduct searches and sei-
zures without [a] warrant may be exercised by the most unfit and ruthless
officers as well as by the fit and responsible.” Brinegar v. United States,
338 U. S. 160, 182 (1949) (Jackson, J., dissenting).
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from a stranger with unknown motives could send anyone to the
hospital for a penetrative search, just like Brown.?

Given the degrading nature of the search in this case, less
invasive possibilities abound. The court below did not address
the option of a solely visual search, see ud., at 322, or multiple
visual searches over time. Prison officials could order an X ray
or transabdominal ultrasound, as occurred here. They could iso-
late the detainee and investigate further to obtain probable cause.
They could await a monitored bowel movement. See United
States v. Montoya de Hernandez, 473 U. S. 531, 534-535, 541, and
n. 4 (1985) (upholding prolonged detention of a traveler at the
border reasonably suspected of smuggling contraband in her
body); United States v. Booker, 728 F. 3d 535, 547 (CA6 2013)
(discussing Customs and Border Patrol policy to first “attempt an
x-ray,” then “engage in a monitored bowel movement,” and “only
engage in an involuntary body cavity search after obtaining a
court order”). There are likely many other less invasive options
worth considering.

Some of these searches would be, to different degrees, less
effective than that performed here. As discussed above, this is
not the case to decide whether a penetrative cavity search is
necessarily unreasonable in light of these potential alternatives.
Going forward, however, courts must consider less intrusive possi-
bilities before categorically allowing warrantless searches. This
obligation weighs particularly heavily for dehumanizing searches
of pretrial detainees like that which Brown endured here.

No. 20-1008. STATE FARM LIFE INSURANCE CoO. v. VOGT.
C. A. 8th Cir. Motion of American Council of Life Insurers for
leave to file brief as amicus curiae granted. Certiorari denied.
Reported below: 963 F. 3d 753.

3 People of color disproportionately bear these burdens. Brown is a mem-
ber of the Fond du Lac Band of Lake Superior Chippewa. ECF Doc. 17,
p- 17. Native American people are vastly overrepresented in Wisconsin jails
and prisons. See Brief for National Alliance To End Sexual Violence et al.
as Amici Curiae 12-13. Native American women, meanwhile, “experience
sexual violence at higher rates than any other population in the United
States.” Id., at 14. Consequently, “non-consensual body cavity searches
are more likely to traumatize and retraumatize” Native American women
and their communities. Ibid.
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No. 20-1086. STEPHENS v. Dow CHEMICAL Co. Ct. App.
Ohio, 8th App. Dist., Cuyahoga County. Certiorari denied. JuUs-
TICE ALITO took no part in the consideration or decision of this
petition.

No. 20-1107. MELVIN v. FEDERAL EXPRESS Corp. C. A. 11th
Cir. Motion of Jobs With Justice for leave to file brief as amicus
curiae granted. Certiorari denied. Reported below: 814 Fed.
Appx. 506.

No. 20-7148. FAWLEY v. JABLONSKI ET AL. C. A. 10th Cir.
Certiorari denied. JUSTICE GORSUCH took no part in the consid-
eration or decision of this petition. Reported below: 827 Fed.
Appx. 805.

No. 20-7437. RAMSEY ». UNITED STATES. C. A. 10th Cir.
Certiorari denied. JUSTICE GORSUCH took no part in the consid-
eration or decision of this petition. Reported below: 830 Fed.
Appx. 584.

No. 20-7467. CARVER v. UNITED STATES. C. A. 11th Cir.
Certiorari denied. JUSTICE KAGAN took no part in the consider-
ation or decision of this petition.

Rehearing Denied

No. 19-8413. PopPE v. DUNN, COMMISSIONER, ALABAMA DE-
PARTMENT OF CORRECTIONS, 591 U. S. 1007;

No. 20-607. DREVALEVA v. ALAMEDA HEALTH SYSTEM, 592
U. S. 1174,

No. 20-732. WYCHE v. OCCUPATIONAL SAFETY AND HEALTH
ADMINISTRATION, 592 U. S. 1235;

No. 20-758. REYNOLDS ». U.S. BANK N. A, 592 U.S. 1264,

No. 20-781. UNITED STATES EX REL. CONCILIO DE SALUD IN-
TEGRAL DE Lo01zZA, INC., ET AL. v. J. C. REMODELING, INC., ET AL.,
592 U. S. 1265;

No. 20-863. AkKEvA L. L. C. v. NIKE, INC., ET AL., 592 U. S.
1267,

No. 20-909. RANDHAWA v. BANK OF NEW YORK MELLON, FKA
BANK OF NEW YORK, 592 U. S. 1303;

No. 20-932. FRANKLIN ». LAUGHLIN ET AL., 592 U.S. 1303;

No. 20-942. BUIE v. DEPARTMENT OF LABOR, ADMINISTRA-
TIVE REVIEW BoARD, 592 U. S. 1310;
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No. 20-978. METAXAS v. UNITED STATES, 592 U. S. 1269,

No. 20-5504. MARTIN »v. CAPRON ET AL., 592 U. S. 1028;

No. 20-5532. GOLDEN ». UNITED STATES, 592 U. S. 1128;

No. 20-5594. Lucy v. ESTATE OF Fox, 592 U. S. 1079;

No. 20-6139. ALVARADO v. INCH, SECRETARY, FLORIDA DE-
PARTMENT OF CORRECTIONS, 592 U. S. 1182;

No. 20-6325. DELIMA v. WALMART STORES ARKANSAS, LLC,
592 U. S. 1221,

No. 20-6413. SHEPARD v. DEPARTMENT OF VETERANS AF-
FAIRS ET AL., 592 U. S. 1311;

No. 20-6423. LEE v. AT&T SERVICES, INC., ET AL., 592 U. S.
1190;

No. 20-6501. RILEY ». MEEHAN, 592 U. S. 1272;

No. 20-6525. ARANOFF v. ARANOFF, 592 U. S. 1272;

No. 20-6961. Prorr v. UNITED STATES, 592 U.S. 1285; and

No. 20-6976. DOCTOR v. UNITED STATES, 592 U. S. 1285. Peti-
tions for rehearing denied.

No. 20-302. DOTSON v. UNITED STATES, 592 U. S. 1003;

No. 20-976. PENNY v. LINCOLN’S CHALLENGE ACADEMY, 592
U. S. 1306; and

No. 20-6487. JOHNSTON ». UNITED STATES, 592 U.S. 1225.
Petitions for rehearing denied. JUSTICE BARRETT took no part
in the consideration or decision of these petitions.

No. 20-5989. KARNOFEL v. SUPERIOR WATERPROOFING, INC.,
592 U.S. 1152. Motion for leave to file petition for rehearing
denied.

APRIL 23, 2021

Miscellaneous Order

No. 19-251. AMERICANS FOR PROSPERITY FOUNDATION v.
RODRIQUEZ, ACTING ATTORNEY GENERAL OF CALIFORNIA;
and

No. 19-255. THOMAS MORE LAW CENTER v. RODRIQUEZ, ACT-
ING ATTORNEY GENERAL OF CALIFORNIA. C. A. 9th Cir. [Cer-
tiorari granted sub nom. in No. 19-251, Americans for Prosperity
Foundation v. Becerra; in No. 19-255, Thomas More Law Center
v. Becerra, 592 U. S. 1162.] Motion of Thomas More Law Center
to file reply brief out of time granted.
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APRIL 26, 2021

Certiorarit Granted—Vacated and Remanded. (See also Alaska
v. Wright, 593 U. S. 152 (2021) (per curiam).)

No. 20-746. SoUTH BAY UNITED PENTECOSTAL CHURCH
ET AL. v. NEWSOM, GOVERNOR OF CALIFORNIA, ET AL. C. A. 9th
Cir. Certiorari granted, judgment vacated, and case remanded
for further consideration in light of Tandon v. Newsom, 593 U. S.
61 (2021) (per curiam).

Certiorari Dismissed

No. 20-7201. ALFRED v. INCH, SECRETARY, FLORIDA DEPART-
MENT OF CORRECTIONS. C. A. 11th Cir. Motion of petitioner
for leave to proceed in forma pauperis denied, and certiorari
dismissed. See this Court’s Rule 39.8. Reported below: 809 Fed.
Appx. 737.

Miscellaneous Orders

No. 20A150. TEXAS ET AL. v. CoOOK COUNTY, ILLINOIS, ET AL.
D. C. N. D. Ill. In 2019, the Department of Homeland Security
promulgated through notice and comment a rule defining the term
“public charge.” The District Court in this case vacated the rule
nationwide, but that judgment was stayed pending DHS’ appeal
to the United States Court of Appeals for the Seventh Circuit.
On March 9, 2021, following the change in Presidential administra-
tion, DHS voluntarily dismissed that appeal, thereby dissolving
the stay of the District Court’s judgment. And on March 15,
DHS relied on the District Court’s now-effective judgment to
remove the challenged rule from the Code of Federal Regulations
without going through notice and comment rulemaking. Shortly
after DHS had voluntarily dismissed its appeal, a group of States
sought leave to intervene in the Court of Appeals. When that
request was denied, the States filed an application for leave to
intervene in this Court and for stay of the District Court’s judg-
ment. The States argue that DHS has prevented enforcement of
the rule while insulating the District Court’s judgment from re-
view. The States also contend that DHS has rescinded the rule
without following the requirements of the Administrative Proce-
dure Act. We deny the application, without prejudice to the
States raising these and other arguments before the Distriet
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Court, whether in a motion for intervention or otherwise. After
the District Court considers any such motion, the States may
seek review, if necessary, in the Court of Appeals, and in a re-
newed application in this Court. JUSTICE BARRETT took no part
in the consideration or decision of this application.

No. 20M70. ZEGEYE v. WELLS FARGO BANK, N. A.; and

No. 20M72. MONTANA DEPARTMENT OF PUBLIC SERVICE REG-
ULATION ». MTSUN, LLC. Motions to direct the Clerk to file
petitions for writs of certiorari out of time denied.

No. 20M71. KING v. KLEM ET AL. Motion to direct the Clerk
to file petition for writ of certiorari out of time denied. JUSTICE
ALITO took no part in the consideration or decision of this motion.

No. 153, Orig. TEXAS 2. CALIFORNIA. Motion for leave to file

bill of complaint denied. [For earlier order herein, see 590 U. S.
991.]

JUSTICE ALITO, with whom JUSTICE THOMAS joins, dissenting.

Suppose the following occurred. A Texan and a Californian
are involved in a traffic accident in California. The Texan tries
to sue the Californian in federal district court and invokes the
“diversity” jurisdiction conferred by 28 U. S. C. § 1332(a)(1), which
provides that “[t]he district courts shall have original jurisdiction
of all civil actions . . . between . . . citizens of different States”
where the amount in controversy exceeds $75,000. Suppose the
district court refuses to allow the filing of the complaint and
explains: “I know that the Constitution and a federal statute give
me jurisdiction over diversity cases, and I know that the Framers
of the Constitution and the Congress that enacted the statute
thought that diversity jurisdiction was important because it pro-
vides a neutral forum for out-of-state parties. But in my opinion,
that’s not really so important anymore, and if I have to handle
diversity suits, I won’t have the time I need to deal with more
important matters. Therefore, in the exercise of my discretion,
I am ordering that the complaint not be accepted for filing.”
Suppose a court of appeals affirmed this decision and the case
came before us. What would we do?

We would reverse in the blink of an eye. We might also wag
a finger at the lower courts and remind them that a federal court’s
obligation to hear and decide cases within its jurisdiction is “vir-
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tually unflagging.” Colorado River Water Conservation Dist. v.
United States, 424 U. S. 800, 817 (1976); see also, e. g., Lexmark
Int’'l, Inc. v. Static Control Components, Inc., 572 U. S. 118, 126
(2014); Sprint Commumnications, Inc. v. Jacobs, 571 U.S. 69, 77
(2013). We might emphasize that federal courts do not have free-
wheeling discretion to spurn categories of cases that they don’t like.

If this is how we would respond to this imaginary Texan versus
Californian tort suit, how can we refuse to allow the filing of the
complaint in this case? The State of Texas wishes to sue the
State of California and invokes our “original and exclusive juris-
diction of all controversies between two or more States.” 28
U.S. C. §1251(a); see also U.S. Const., Art. III, §2, cl. 2. Can
we justify our refusal to entertain Texas’s suit on essentially the
same ground that we would reject out of hand in the hypothetical
diversity case just described, that is, on the ground that our origi-
nal jurisdiction no longer seems as important as it was when the
Constitution was adopted, and that a proliferation of original
cases would crowd out more important matters on our appellate
docket? See Illinois v. Milwaukee, 406 U.S. 91, 93-94 (1972);
Ohio v. Wyandotte Chemicals Corp., 401 U. S. 493, 497-499 (1971).
It is not easy to see how the refusal to entertain Texas’s suit can
be justified on that ground—particularly since our rejection of
Texas’s complaint leaves the State in a more difficult position than
our imaginary Texas motorist. That person could at least file
suit in a state court, but if our jurisdiction under §1251(a) is
truly exclusive, the State is left without any judicial forum. Cf.
Franchise Tax Bd. of Cal. v. Hyatt, 587 U.S. 230, 245 (2019)
(noting “inability of one State to hale another into its courts
without the latter’s consent”).

In fairness to the Court, what it does in this case—claiming
the discretion to refuse to entertain Texas’s suit—is consistent
with a practice the Court has followed for the past 45 years.
But in all that time, the Court has never provided a convincing
justification for the practice. In Cohens v. Virginia, 6 Wheat.
264 (1821), Chief Justice Marshall’s opinion for the Court famously
proclaimed: “We have no more right to decline the exercise of
jurisdiction which is given, than to usurp that which is not given.
The one or the other would be treason to the constitution.” Id.,
at 404.

The Court has stepped back a bit from this categorical pro-
nouncement—but only a bit. See, e. g., Sprint Communications,
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Inc., 571 U.S., at 77. The Court has repeatedly stressed that a
federal court is almost always obligated to entertain a case over
which it has jurisdiction. Ibid. Instances in which this is not
required are the rare exception.

The Court’s practice regarding original jurisdiction cases, how-
ever, has expanded far beyond anything that might be called an
exception. Indeed, commentators have written that the practice
has made our original jurisdiction “‘almost as discretionary as
[our] certiorari jurisdiction over appellate cases.”” S. Shapiro, K.
Geller, T. Bishop, E. Hartnett, & D. Himmelfarb, Supreme Court
Practice 639 (10th ed. 2013) (hereinafter Stern & Gressman).

I

How did the Court come to adopt a practice that seems so
inconsistent with the principle the Cohens Court thought self-
evident? Like many a questionable habit, the practice developed
incrementally. For the first 150 years after the adoption of the
Constitution, the Court never refused to permit the filing of a
complaint in a case falling within its original jurisdiction.! See
Stern & Gressman 634; Stevenson, Exclusive Original Jurisdiction
of the United States Supreme Court: Does It Still Exist? 1982
B. Y. U. L. Rev. 727, 729. The first whisper of the notion that
the Court might decline to exercise its original jurisdiction ap-
peared in Lowisiana v. Texas, 176 U.S. 1 (1900). There, the
Court held that the case did not actually constitute a dispute
between two States, but it added that the Court’s jurisdiction to
hear such suits “is of so delicate and grave a character that it
was not contemplated that it would be exercised save when the
necessity was absolute.” Id., at 15.

Another 39 years would go by before the Court took the next
step toward its current practice, and when it took that step, it
did so in a roundabout way. In Massachusetts v. Missouri, 308
U.S. 1 (1939), the dispute concerned the two States’ right to
impose state inheritance taxes on securities held in trusts that
had been created by a Massachusetts decedent but were adminis-

1The Court did not accept every case filed during that period, of course—
it rejected some for lack of standing and on account of other justiciability
defects. See, e.g., Louisiana v. Texas, 176 U.S. 1, 24 (1900) (Harlan, J.,
concurring in result) (arguing Article IIT did not bestow jurisdiction over
cases testing the constitutionality of “local statutes or regulations that do
not affect the property or the powers of the complaining State in its sover-
eign or corporate capacity”); see generally Stern & Gressman 622-634.
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tered in Missouri by Missouri trustees. Noting that there were
ample funds in the trusts to pay the taxes imposed by both States,
the Court first held the dispute was not really between two States
and that therefore the controversy did not fall within the Court’s
exclusive original jurisdiction. Id., at 15-17. The Court then
turned to Massachusetts’s fallback argument that its claim could
be understood as one against Missouri citizens and that therefore
the claim at least fell within the Court’s non-exclusive original
jurisdiction over cases between a State and a citizen of another
State. The Court expressed doubt that the bill could be read to
assert such a claim and only then turned to the question whether
the Court would be obligated to entertain the claim if the bill
could be interpreted that way. The Court observed that a court
is not always required to entertain a suit within its jurisdiction
when the suit may be brought in another forum; that the suit at
hand was not necessary for Massachusetts’s “protection” be-
cause Massachusetts could apparently bring its suit in a Missouri
court, and that entertaining suits like this one would poten-
tially impose an “enormous burden” and “might seriously inter-
fere with the discharge by thle] Court of its duty in deciding
cases and controversies appropriately brought before it.” Id.,
at 18-19.

In Wyandotte Chemicals Corp., 401 U.S. 493, the Court re-
turned to the question of declining to exercise its non-exclusive
original jurisdiction. The Court acknowledged that “it may ini-
tially have been contemplated that this Court would always exer-
cise its original jurisdiction when properly called upon to do so.”
Id., at 497. But the Court opined that changes in the American
legal system had rendered that view “untenable, as a practical
matter.” Ibid. “What gives rise to the necessity for recognizing
[the] discretion” to decline to entertain original-jurisdiction cases,
the Court explained, was “pre-eminently the diminished societal
concern in our function as a court of original jurisdiction and the
enhanced importance of our role as the final federal appellate
court.” Id., at 499.

The next year, the Court said in dicta that it would exercise
the same discretion in cases within its exclusive original jurisdic-
tion: “We construe 28 U. S. C. §1251(a)(1), as we do Art. III, §2,
cl. 2, to honor our original jurisdiction but to make it obligatory
only in appropriate cases.” Illinois v. Milwaukee, 406 U.S., at
93. The Court provided little justification for this assertion. In
the next sentence, the Court noted that an important factor in
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determining whether a case is “appropriate” is “the availability
of another forum where there is jurisdiction over the named par-
ties,” ibid., but it is hard to see how this factor has a bearing on
the refusal to exercise exclusive jurisdiction. And in the final
sentence devoted to the subject, the Court gave this explanation:
“We incline to a sparing use of our original jurisdiction so that
our increasing duties with the appellate docket will not suffer.”
Id., at 93-94.

The dicta in Illinois v. Milwaukee became a holding in Arizona
v. New Meuxico, 425 U. S. 794 (1976) (per curiam), where, for the
first time, the Court declined to exercise its exclusive jurisdiction
in a controversy between two States. See id., at 796-797.
While the state parties could not litigate in any other federal
court, the Court justified its decision by observing that the “is-
sues tendered” were already being litigated in a pending state-
court action. Id., at 797.

Since that time, the Court has repeatedly declined to exercise
its exclusive original jurisdiction in state-versus-state cases, rely-
ing on the rationales provided in these earlier decisions. See,
e. 9., Wyoming v. Oklahoma, 502 U.S. 437 (1992); Louisiana v.
Mississippt, 488 U. S. 990 (1988); Texas v. New Mexico, 462 U. S.
554 (1983); California v. Texas, 457 U. S. 164 (1982) (per curiam).
Justices have written separately to question whether we really
have discretion to decline to hear such cases. See Arizona, 425
U. S, at 798-799 (Stevens, J., concurring); California v. West Vir-
gimia, 454 U. S. 1027 (1981) (Stevens, J., dissenting); Louisiana,
488 U. S., at 990 (White, J., dissenting); Nebraska v. Colorado, 577
U.S. 1211 (2016) (THOMAS, J., joined by ALITO, J., dissenting);
Arizona v. California, 589 U. S. 1199 (2020) (same). And schol-
ars have criticized the practice. See, e.g., R. Fallon, J. Manning,
D. Meltzer, & D. Shapiro, Hart and Wechsler’s The Federal Courts
and the Federal System 275 (7th ed. 2015); Shapiro, Jurisdic-
tion and Discretion, 60 N. Y. U. L. Rev. 543, 561, 576 (1985); Ste-
venson, 1982 B. Y. U. L. Rev, at 747-748. But the Court has
not relented.

11

The practice of refusing to permit the filing of a complaint in
cases that fall within our original jurisdiction is questionable, and
that is especially true when, as in this case, our original jurisdie-
tional is exclusive. As the history recounted above reveals, the
Court adopted this practice without ever providing a convincing
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justification. The principal reason provided—that entertaining
all suits between two States would crowd out consideration of
more important matters on our appellate docket—rests on a dubi-
ous factual premise and, in any event, is essentially indistinguish-
able from the justification given by the imaginary district court
judge with a distaste for diversity cases. And the suggestion in
Louwisiana v. Texas, 176 U. S., at 15, that we should hesitate to
entertain suits between two States because they are of a “delicate
and grave” character seems exactly backwards. It is precisely
because these disputes have a “delicate and grave” character that
they were placed exclusively in our hands. See The Federalist
No. 81, p. 487 (C. Rossiter ed. 1961) (A. Hamilton) (“In cases in
which a State might happen to be a party, it would ill suit its
dignity to be turned over to an inferior tribunal”); California v.
Arizona, 440 U. S. 59, 656-66 (1979). Unlike the regional courts
of appeals, the federal district courts, and the state courts, we
are not tied to any region or State and were therefore entrusted
with the responsibility of adjudicating cases where the suspicion
of local bias may run high. Cf. The Federalist No. 80 (A. Hamil-
ton); Chisholm v. Georgia, 2 Dall. 419, 475 (1793). The present
case is just such a suit.
111

This case involves a dispute between our two most populous
States. In 2016, the California Legislature enacted a law, AB
1887, that prohibits state-funded or state-sponsored travel to any
State whose laws fail to meet specified standards regarding dis-
crimination on the basis of sexual orientation, gender identity, or
gender expression. See Cal. Govt. Code Ann. §11139.8 (West).
The law authorizes the California attorney general to identify
States that should be subject to the ban, §11139.8(e)(1), and as of
the date of the filing of Texas’s motion, 11 States had been tar-
geted: Alabama, Iowa, Kansas, Kentucky, Mississippi, North Caro-
lina, Oklahoma, South Carolina, South Dakota, Tennessee, and
Texas. According to press releases issued by California Attorney
General Becerra and the State’s website, 9 of the 11 States were
subjected to the ban because of laws or practices designed to
protect religious liberty.? Iowa was placed on the list because it

2See California Will Restrict State-Funded and State-Sponsored Travel to
South Carolina (Apr. 2, 2019), https://oag.ca.gov/news/press-releases/attorney-
general-becerra-california-will-restrict-state-funded-and-state-0; California
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won’t provide Medicaid coverage for gender-reassignment sur-
gery. See California Will Restrict State-Funded and State-
Sponsored Travel to Iowa (Sept. 13, 2019), https://oag.ca.
gov/news/press-releases/attorney-general-becerra-california-will-
restrict-state-funded-and-state-1. Travel to North Carolina was
banned because the State enacted a law requiring state agencies
to maintain separate-sex bathrooms and changing facilities and
that prohibited certain local antidiscrimination ordinances. See
North Carolina Remains on List of Restricted States (Apr. 12,
2017), https://oag.ca.gov/news/press-releases/attorney-general-
xavier-becerra-north-carolina-remains-list-restricted-states. Sev-
eral of the States placed on California’s list have retaliated by
imposing similar restrictions on state-funded or state-sponsored
travel to California. See Press Release, Office of Okla. Governor,
Stitt Issues Executive Order Banning State-Funded Travel to
California (Jan. 23, 2020), https://www.governor.ok.gov/articles/
press_releases/stitt-issues-executive-order-banning-state-funded-;
A. Sher, Legislators Strike Back at California Ban on State-
Funded Travel to Volunteer State, Chattanooga Times Free
Press, Mar. 16, 2018, 2018 WLNR 8221967.

In seeking to file its complaint, Texas argues that this is pre-
cisely the type of dispute for which our exclusive original jurisdic-
tion was designed. Texas writes that “‘the model case for [the]
invocation of [our] original jurisdiction is a dispute between States
of such seriousness that it would amount to casus bellt if the
States were fully sovereign.”” Brief in Support of Motion for
Leave To File Bill of Complaint 15 (quoting Texas v. New Mex-
ico, 462 U.S., at 571, n. 18; first alteration in original). Texas
notes that economic sanctions have often roiled international rela-
tions and have sometimes led to war. Brief in Support of Motion
15-18. And Texas reminds us that the Founders were well aware

Will Restrict State-Funded and State-Sponsored Travel to Oklahoma (June
1, 2018), https://oag.ca.gov/news/press-releases/attorney-general-becerra-
california-will-restrict-state-funded-and-state; Alabama, Kentucky, South Da-
kota and Texas Added to List of Restricted State Travel (June 22, 2017),
https://oag.ca.gov/news/press-releases/attorney-general-becerra-alabama-
kentucky-south-dakota-and-texas-added-list; Cal. Dept. of Justice, Frequently
Asked Questions (FAQs)—AB 1887: Why Are the States on the Travel Pro-
hibition List?, https:/www.oag.ca.gov/ab1887/faqs (citing Kansas, Mississippi,
and Tennessee laws).
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of the danger of economic warfare between States. See id., at
15-16 (citing The Federalist No. 7 (A. Hamilton)).

The Republic of Texas was an independent nation for 10 years
(1836-1846), and the California Republic claimed a similar status
for a brief time in 1846. If they were independent nations today,
it is entirely possible that their dispute would be the source of
considerable international tension. As sovereign nations, they
might resolve their dispute by diplomacy, by submitting it to in-
ternational arbitration, or by self-help measures. When they en-
tered the Union, these two behemoths relinquished the full meas-
ure of sovereign power that they once possessed, see Franchise
Tax Bd., 587 U.S., at 245-247, but they acquired the right to
have their disputes with other States adjudicated by the Nation’s
highest court.

The Court now denies Texas that right. It will not even per-
mit the filing of Texas’s bill of complaint. This understanding of
our exclusive original jurisdiction should be reexamined. At a
minimum, we should note probable jurisdiction and receive
briefing and argument on the question. Texas raises novel consti-
tutional claims, arguing that California’s travel ban violates the
Privileges and Immunities Clause, U. S. Const., Art. IV, §2, cl. 1,
the Commerce Clause, Art. I, §8, cl. 3, and the Equal Protection
Clause, Amdt. 14, §1. I express no view regarding any of those
claims, but I respectfully dissent from the Court’s refusal even to
permit the filing of Texas’s complaint.

No. 20-429. AMERICAN MEDICAL ASSN. ET AL. v. BECERRA,
SECRETARY OF HEALTH AND HUMAN SERVICES, ET AL.;

No. 20-454. BECERRA, SECRETARY OF HEALTH AND HUMAN
SERVICES, ET AL. . MAYOR AND CITY COUNCIL OF BALTIMORE,
and

No. 20-539. OREGON ET AL. v. BECERRA, SECRETARY OF
HEALTH AND HUMAN SERVICES, ET AL. C. A. 9th Cir. [Certio-
rari granted sub nom. in No. 20-429, American Medical Assn. v.
Cochran; in No. 20-454, Cochran v. Mayor and City Council of
Baltimore; in No. 20-539, Oregon v. Cochran, 592 U. S. p. 1262.]
The Acting Solicitor General is directed to file a letter brief
addressing the following question: Whether the Government in-
tends to continue to enforce the challenged rule and regulations
outside the State of Maryland until the completion of notice and
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comment; and, if further litigation is brought against the chal-
lenged rule and regulations outside of Maryland, how the Govern-
ment would intend to respond. Brief, not to exceed three pages,
is to be filed by Monday, May 3, 2021. Nonfederal parties and
proposed intervenors may submit any responses in letter briefs,
not to exceed three pages each, by Monday, May 10, 2021.

No. 20-994. VOLKSWAGEN GROUP OF AMERICA, INC., ET AL.
v. ENVIRONMENTAL PROTECTION COMMISSION OF HILLSBOROUGH
County, FLORIDA, ET AL. C. A. 9th Cir. The Acting Solicitor
General is invited to file a brief in this case expressing the views
of the United States. JUSTICE BREYER took no part in the con-
sideration of this petition.

No. 20-7599. TUCKER v. MCDONOUGH, SECRETARY OF VETER-
ANS AFFAIRS. C. A. 3d Cir. Motion of petitioner for leave to
proceed in forma pauperis denied. Petitioner is allowed until
May 17, 2021, within which to pay the docketing fee required by
this Court’s Rule 38(a).

No. 20-7211. IN RE DALE;

No. 20-7597. IN RE PEEL; and

No. 20-7603. IN RE RUTHERFORD. Petitions for writs of man-
damus denied.

No. 20-1145. IN RE ARUNACHALAM. Petition for writ of man-
damus denied. THE CHIEF JUSTICE took no part in the consider-
ation or decision of this petition.

Certiorart Granted

No. 20-804. HousTON COMMUNITY COLLEGE SYSTEM .
WiLsoN. C. A. 5th Cir. Certiorari granted. Reported below:
955 F. 3d 490.

No. 20-827. UNITED STATES v. HUSAYN, AKA ZUBAYDAH,
ET AL. C. A. 9th Cir. Certiorari granted. Reported below: 938
F. 3d 1123.

No. 20-843. NEW YORK STATE RIFLE & PisToL ASsN., INC.,
ET AL. v. CORLETT, SUPERINTENDENT OF NEW YORK STATE Po-
LICE, ET AL. C. A. 2d Cir. Certiorari granted limited to the
following question: “Whether the State’s denial of petitioners’ ap-
plications for concealed-carry licenses for self-defense violated the
Second Amendment.” Reported below: 818 Fed. Appx. 99.
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Certiorarit Denied

No. 19-1194. JiAHAO KUANG ET AL. v. DEPARTMENT OF DE-
FENSE ET AL. C. A. 9th Cir. Certiorari denied. Reported
below: 778 Fed. Appx. 418.

No. 20-748. PHI Air MEDICAL, LLC v. TEXAS MUTUAL IN-
SURANCE Co. ET AL. Sup. Ct. Tex. Certiorari denied. Re-
ported below: 610 S. W. 3d 839.

No. 20-819. MAI ». UNITED STATES ET AL. C. A. 9th Cir.
Certiorari denied. Reported below: 952 F. 3d 1106.

No. 20-837. BAKOR v. GARLAND, ATTORNEY GENERAL. C. A.
8th Cir. Certiorari denied. Reported below: 958 F. 3d 732.

No. 20-889. SHERWIN-WILLIAMS CO. v. DELAWARE COUNTY,
PENNSYLVANIA, ET AL. C. A. 3d Cir. Certiorari denied. Re-
ported below: 968 F. 3d 264.

No. 20-907. SFR INVESTMENTS PooL 1, LLC v. FEDERAL
HoME LoOAN MORTGAGE CORPORATION ET AL. (Reported below:
810 Fed. Appx. 589); and BOURNE VALLEY COURT TRUST v.
WELLS FARGO BANK, N. A. (810 Fed. Appx. 492). C. A. 9th. Cir.
Certiorari denied.

No. 20-908. SFR INVESTMENTS PooL 1, LLC ». M&T BANK
ET AL. C. A. 9th Cir. Certiorari denied. Reported below: 963
F. 3d 854.

No. 20-953. ELLIS v. LIBERTY LIFE ASSURANCE COMPANY OF
Boston. C. A. 10th Cir. Certiorari denied. Reported below:
958 F. 3d 1271.

No. 20-1132. MOORE ET AL. v. TENNESSEE. Ct. Crim. App.
Tenn. Certiorari denied.

No. 20-1146. SMITH ». PACERMONITOR, LLC, ET AL. C. A.
10th Cir. Certiorari denied. Reported below: 821 Fed. Appx.
940.

No. 20-1147. SMALLWOOD v. LUMPKIN, DIRECTOR, TEXAS DE-
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS
DivisioN. C. A. 5th Cir. Certiorari denied.

No. 20-1150. HAYNES ET AL. v. CENTRAL STATES, SOUTHEAST
AND SOUTHWEST AREAS HEALTH AND WELFARE FUND ET AL.
C. A. Tth Cir. Certiorari denied. Reported below: 966 F. 3d 655.
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No. 20-1156. OLEFSKY 2. ILLINOIS DEPARTMENT OF FINAN-
CIAL AND PROFESSIONAL REGULATION ET AL. App. Ct. Ill., 1st
Dist. Certiorari denied. Reported below: 2020 IL App (1st)
191059-U.

No. 20-1169. HAYNES ET AL. v. WORLD WRESTLING ENTER-
TAINMENT, INc. C. A. 2d Cir. Certiorari denied. Reported
below: 827 Fed. Appx. 3.

No. 20-1226. VAUGHN v. ARKANSAS. Sup. Ct. Ark. Certio-
rari denied. Reported below: 2020 Ark. 313, 608 S. W. 3d 569.

No. 20-1264. FUSION IV PHARMACEUTICALS, INC., DBA AXIA
PHARMACEUTICAL, ET AL. v. SODERGREN. C. A. 9th Cir. Certio-
rari denied. Reported below: 809 Fed. Appx. 438.

No. 20-1278. JOHNSON ET UX. v. JPMORGAN CHASE BANK,
N. A. Ct. App. Ariz. Certiorari denied.

No. 20-1292. PARTS GALORE L. L. C. ET AL. v. HARRISON.
C. A. 6th Cir. Certiorari denied. Reported below: 826 Fed.
Appx. 517.

No. 20-1296. SKIPPER v. A&M DOCKSIDE REPAIR, INC., ET AL.
C. A. 5th Cir. Certiorari denied. Reported below: 829 Fed.
Appx. 1.

No. 20-1338. L1 L1 ». J. C. PENNEY Co., INc. C. A. 5th Cir.
Certiorari denied.

No. 20-1341. SMILOWITZ ». UNITED STATES. C. A. 2d Cir.
Certiorari denied. Reported below: 974 F. 3d 155.

No. 20-1344. MAEHR v. UNITED STATES. C. A. 10th Cir.
Certiorari denied. Reported below: 822 Fed. Appx. 780.

No. 20-1350. GO NEwW YORK ToURS, INC. v. GRAY LINE NEW
YORK ToURS, INC,, ET AL. C. A. 2d Cir. Certiorari denied. Re-
ported below: 831 Fed. Appx. 584.

No. 20-1361. HEISLER, INDIVIDUALLY AND AS THE KEXECU-
TRIX OF THE SUCCESSION OF HEISLER ». GIROD LoANCo, LLC
(three judgments). Sup. Ct. La. Certiorari denied. Reported
below: 2020-00643 (La. 1/20/21), 308 So. 3d 1162 (first judgment);
2020-01130 (La. 1/20/21), 308 So. 3d 1163 (second judgment); 2020-
01324 (La. 1/20/21), 308 So. 3d 1163 (third judgment).
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No. 20-1366. GOMEZ-ARZATE v. UNITED STATES. C. A. 10th
Cir. Certiorari denied. Reported below: 981 F. 3d 832.

No. 20-1371. PosSEY ». UNITED STATES. C. A. 6th Cir. Cer-
tiorari denied.

No. 20-6359. YBABEN v. UNITED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 809 Fed. Appx. 253.

No. 20-6374. BrOWN ». UNITED STATES. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 811 Fed. Appx. 818.

No. 20-6668. ZAMARRIPA v. UNITED STATES. C. A. 5th Cir.
Certiorari denied.

No. 20-6756. WALLACE ». UNITED STATES. C. A. 5th Cir.
Certiorari denied.

No. 20-6799. CHANTHAKOUMMANE v. TEXAS. Ct. Crim. App.
Tex. Certiorari denied.

No. 20-6876. TOLLETTE v. FORD, WARDEN. C. A. 11th Cir.
Certiorari denied. Reported below: 816 Fed. Appx. 361.

No. 20-7184. WAGNER v. SCARBOROUGH ET AL. C. A. 5th Cir.
Certiorari denied. Reported below: 831 Fed. Appx. 143.

No. 20-7191. SHULER v. LASSITER ET AL. C. A. 4th Cir.
Certiorari denied.

No. 20-7196. RASNICK v. DICKENSON COUNTY DEPARTMENT
OF SOCIAL SERVICES. Sup. Ct. Va. Certiorari denied.

No. 20-7212. DAVENPORT ». ILLINOIS. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 20-7219. WESTBROOK v. CALIFORNIA. Ct. App. Cal, 2d
App. Dist. Certiorari denied.

No. 20-7222. CORMIER v. RIVERSIDE COUNTY DISTRICT AT-
TORNEY ET AL. C. A. 9th Cir. Certiorari denied. Reported
below: 834 Fed. Appx. 419.

No. 20-7225. RiGSBY ». COLORADO. Sup. Ct. Colo. Certio-
rari denied. Reported below: 471 P. 3d 1068.

No. 20-7227. CONNER v. INDIANA. Ct. App. Ind. Certiorari
denied. Reported below: 146 N. E. 3d 343.
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No. 20-7236. BoyD v. RADTKE, WARDEN. C. A. 7th Cir. Cer-
tiorari denied.

No. 20-7239. HuUNG LINH HOANG v. MADDEN, WARDEN. C. A.
9th Cir. Certiorari denied.

No. 20-7245. KERR v. COLLIER, JUDGE, COURT OF COMMON
PLEAS oF OHIO, HENRY COUNTY (Reported below: 159 Ohio
St. 3d 319, 2020-Ohio-457, 150 N. E. 3d 909); and KERR v. KERR
BuiLbiNGgs, INc. (157 Ohio St. 3d 1562, 2020-Ohio-313, 138 N. E.
3d 1154). Sup. Ct. Ohio. Certiorari denied.

No. 20-7248. PAGE v. INCH, SECRETARY, FLORIDA DEPART-
MENT OF CORRECTIONS, ET AL. C. A. 11th Cir. Certiorari
denied.

No. 20-7249. MILES ». ILLINOIS. App. Ct. Ill,, 1st Dist. Cer-
tiorari denied. Reported below: 2020 IL App (1st) 171258, 161
N. E. 3d 1021.

No. 20-7261. REDMOND v. UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT. C. A. 5th Cir. Certiorari denied.

No. 20-7264. SONNENBERG ». LUMPKIN, DIRECTOR, TEXAS
DEPARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITU-
TIONS Di1visioN. C. A. 5th Cir. Certiorari denied. Reported
below: 799 Fed. Appx. 260.

No. 20-7271. BoycCE ». OHio. Ct. App. Ohio, 2d App. Dist.,
Clark County. Certiorari denied. Reported below: 2020-Ohio-
3573.

No. 20-7315. OWENS ». OHIO. Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 162 Ohio St. 3d 596, 2020-Ohio-4616, 166
N. E. 3d 1142,

No. 20-7331. MARTIN v. VANIHEL, WARDEN (two judgments).
C. A. Tth Cir. Certiorari denied.

No. 20-7332. LASTER v». GEORGIA ET AL. C. A. 11th Cir.
Certiorari denied.

No. 20-7334. CARR ». SAUL, COMMISSIONER OF SOCIAL SECU-
RITY. C. A. 5th Cir. Certiorari denied.

No. 20-7347. TARVER v. INCH, SECRETARY, FLORIDA DEPART-
MENT OF CORRECTIONS. Sup. Ct. Fla. Certiorari denied.
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No. 20-7401. BRANDON v. FORSHEY, WARDEN. C. A. 6th Cir.
Certiorari denied.

No. 20-7431. WINT, By AND THROUGH His NEXT FRIEND,
WINT v. BRADSHAW, SHERIFF, PALM BEACH COUNTY, FLORIDA,
ET AL. C. A. 11th Cir. Certiorari denied. Reported below: 842
Fed. Appx. 468.

No. 20-7442. SHALASH v». GRAY, WARDEN. C. A. 6th Cir.
Certiorari denied.

No. 20-7454. MANUEL v. INCH, SECRETARY, FLORIDA DEPART-
MENT OF CORRECTIONS. Dist. Ct. App. Fla., 2d Dist. Certiorari
denied. Reported below: 308 So. 3d 599.

No. 20-7492. ROUNDTREE v. UNITED STATES. C. A. 4th Cir.
Certiorari denied. Reported below: 825 Fed. Appx. 136.

No. 20-7505. GASKINS v. WEST VIRGINIA. Sup. Ct. App.
W. Va. Certiorari denied.

No. 20-7511. ESPINOZA ». MONTGOMERY, ACTING WARDEN.
C. A. 9th Cir. Certiorari denied. Reported below: 816 Fed.
Appx. 217.

No. 20-7543. REAL-ALOMAR v. UNITED STATES. C. A. 1st Cir.
Certiorari denied.

No. 20-7544. DOMINGUEZ v. WILLIAMS ET AL. C. A. 9th Cir.
Certiorari denied.

No. 20-7547. MARTINEZ v. UNITED STATES. C. A. 6th Cir.
Certiorari denied. Reported below: 832 Fed. Appx. 432.

No. 20-7548. LUSTER v. TRATE, WARDEN. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 836 Fed. Appx. 78.

No. 20-7554. JORDAN ». UNITED STATES. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 820 Fed. Appx. 227.

No. 20-7563. UDOH ». DOOLEY, WARDEN. C. A. 8th Cir. Cer-
tiorari denied.

No. 20-7564. UDOH v. UNITED STATES DISTRICT COURT FOR
THE DISTRICT OF MINNESOTA. C. A. 8th Cir. Certiorari denied.

No. 20-7580. GARCIA v. UNITED STATES. C. A. 8th Cir. Cer-
tiorari denied.
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No. 20-7586. BLOUGH v. UNITED STATES. C. A. 6th Cir.
Certiorari denied. Reported below: 832 Fed. Appx. 961.

No. 20-7591. PERALES-PEREZ v. UNITED STATES. C. A. 5th
Cir. Certiorari denied. Reported below: 828 Fed. Appx. 208.

No. 20-7593. CLARKE v. UNITED STATES. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 979 F. 3d 82.

No. 20-7594. WILLIAMS v. UNITED STATES. C. A. 4th Cir.
Certiorari denied. Reported below: 834 Fed. Appx. 6.

No. 20-7598. THOMAS v. NICKLAUS, WARDEN. C. A. 7th Cir.
Certiorari denied.

No. 20-7608. KAZEEM v. UNITED STATES. C. A. 9th Cir.
Certiorari denied. Reported below: 803 Fed. Appx. 144.

No. 20-7619. Powgrs ». ScorT. C. A. Tth Cir. Certiorari
denied.

No. 20-7624. MARTIN v. UNITED STATES. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 823 Fed. Appx. 225.

No. 20-7635. BIRON ». UNITED STATES. C. A. 1st Cir. Cer-
tiorari denied.

No. 20-7636. BARNES v». UNITED STATES. C. A. 11th Cir.
Certiorari denied.

No. 20-7639. HARRIS v. PACHECO, WARDEN. C. A. 10th Cir.
Certiorari denied. Reported below: 829 Fed. Appx. 331.

No. 20-7640. GARNER v. UNITED STATES. C. A. 6th Cir.
Certiorari denied.

No. 20-7652. CoLTON v. TERRIS, WARDEN. C. A. 6th Cir.
Certiorari denied.

No. 20-1137. CALIFORNIA PARENTS FOR THE EQUALIZATION
OF EDUCATIONAL MATERIALS v. TORLAKSON ET AL. C. A. 9th
Cir. Motion of Shree Shakti Mandir of Atlanta et al. for leave to
file brief as amici curiae granted. Certiorari denied. JUSTICE
BREYER took no part in the consideration or decision of this
motion and this petition. Reported below: 973 F. 3d 1010.

No. 20-1259. PRrROTECT OUR PARKS, INC., ET AL. v. CITY OF
CHICAGO, ILLINOIS, ET AL. C. A. Tth Cir. Certiorari denied.
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JUSTICE BARRETT took no part in the consideration or decision
of this petition. Reported below: 971 F. 3d 722.

No. 20-1352. MiLES v. UNITED STATES. C. A. 10th Cir. Cer-
tiorari denied. JUSTICE GORSUCH took no part in the consid-
eration or decision of this petition. Reported below: 836 Fed.
Appx. 678.

No. 20-7233. BUMPHUS v. UNIQUE PERSONNEL CONSULTANTS
ET AL. C. A. Tth Cir. Certiorari denied. JUSTICE BARRETT
took no part in the consideration or decision of this petition. Re-
ported below: 805 Fed. Appx. 427.

No. 20-7629. MARTIN v. UNITED STATES. C. A. 3d Cir. Cer-
tiorari denied. JUSTICE ALITO took no part in the consideration
or decision of this petition.

Rehearing Denied

No. 20-752. DAvIs v. CALIFORNIA, 592 U. S. 1264;

No. 20-756. BAYLOR v. ETO, FKA BAYLOR, 592 U. S. 1264;

No. 20-766. ARCHER v. WINN DIXIE STORES, INC., ET AL., 592
U. S. 1264;

No. 20-771. DEBERA P. v. MAINE DEPARTMENT OF HEALTH
AND HUMAN SERVICES, 592 U. S. 1265;

No. 20-820. JACKSON v. WELLS FARGO HOME MORTGAGE, 592
U. S. 1266;

No. 20-931. HILLIER v. CENTRAL INTELLIGENCE AGENCY
ET AL., 592 U. S. 1303,;

No. 20-5764. BERRYMAN v. WONG, WARDEN, 592 U.S. 1270,

No. 20-6041. PERRY ». UNITED STATES, 592 U. S. 1110;

No. 20-6796. SANCHEZ v. INCH, SECRETARY, FLORIDA DE-
PARTMENT OF CORRECTIONS, ET AL., 592 U. S. 1281,

No. 20-6801. PALACIO ». SULLIVAN, 592 U. S. 1281; and

No. 20-7292. STASZAK v. UNITED STATES, 592 U. S. 1357. Pe-
titions for rehearing denied.

No. 20-7115. CARTER v. LAWRENCE, WARDEN, 592 U. S. 1314.
Petition for rehearing denied. JUSTICE BARRETT took no part in
the consideration or decision of this petition.

APRIL 27, 2021
Miscellaneous Order

No. 20A160. RoLLs-RoYCE PLC v. SERVOTRONICS, INC. D. C.
S. C. Application for stay, presented to THE CHIEF JUSTICE, and
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by him referred to the Court, denied. JUSTICE ALITO took no
part in the consideration or decision of this application.

APRIL 29, 2021
Dismissal Under Rule 46

No. 20-1460. CRruz v. UNITED STATES. C. A. 3d Cir. Certio-
rari dismissed under this Court’s Rule 46.1. Reported below: 974
F. 3d 320.

May 3, 2021
Appointment of Marshal

It is ordered that Gail A. Curley be appointed Marshal of this
Court, effective June 21, 2021.

Certiorarit Granted—Vacated and Remanded

No. 19-250. OKLAHOMA v. JOHNSON. Ct. Crim. App. OKkla.
Motion of respondent for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Jones v. Mississipp1,
593 U.S. 98 (2021). Reported below: 2019 OK CR 9, 457 P. 3d
1089.

No. 19-507. PUBLISHERS BUSINESS SERVICES, INC., ET AL. v.
FEDERAL TRADE CoMMISSION. C. A. 9th Cir. Certiorari
granted, judgment vacated, and case remanded for further consid-
eration in light of AMG Capital Management, LLC v. FTC, 593
U.S. 67 (2021). Reported below: 748 Fed. Appx. 735.

No. 19-720. UNITED STATES v. BRIONES. C. A. 9th Cir. Cer-
tiorari granted, judgment vacated, and case remanded for further
consideration in light of Jones v. Mississippt, 593 U. S. 98 (2021).
Reported below: 929 F. 3d 1057.

No. 19-1208. YANEZ-PENA v. GARLAND, ATTORNEY GENERAL.
C. A. 5th Cir. Reported below: 952 F. 3d 239;

No. 19-1234. BuN CcHAY CHEAT v. GARLAND, ATTORNEY
GENERAL. C. A. 6th Cir;

No. 19-1300. JIAN CHEN v. GARLAND, ATTORNEY GENERAL.
C. A. 6th Cir. Reported below: 791 Fed. Appx. 597,

No. 19-1316. GARCIA-ROMO v. GARLAND, ATTORNEY GEN-
ERAL. C. A. 6th Cir. Reported below: 940 F. 3d 192;
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No. 20-45. KHAYTEKOV v. GARLAND, ATTORNEY GENERAL.
C. A. 6th Cir. Reported below: 794 Fed. Appx. 497,

No. 20-179. HERNANDEZ-MALDONADO v. GARLAND, ATTORNEY
GENERAL. C. A. 6th Cir,;

No. 20-268. ARGUETA-AYALA v. GARLAND, ATTORNEY GEN-
ERAL. C. A. 5th Cir;

No. 20-517. FIGUEROA-DIAZ ». GARLAND, ATTORNEY GEN-
ERAL. C. A. 5th Cir. Reported below: 812 Fed. Appx. 278;

No. 20-709. FUENTES-ANGEL v. GARLAND, ATTORNEY
GENERAL. C. A. 5th Cir;

No. 20-832. NUNEZ CASTRO ». GARLAND, ATTORNEY GEN-
ERAL. C. A. 6th Cir;

No. 20-1021. NAVARRETE-LOPEZ v. GARLAND, ATTORNEY
GENERAL. C. A. 5th Cir. Reported below: 826 Fed. Appx.
412;

No. 20-1070. Rico OLVERA v. GARLAND, ATTORNEY GENERAL.
C. A. 5th Cir. Reported below: 802 Fed. Appx. 862; and

No. 20-6152. LUQUIN-CORONEL v. GARLAND, ATTORNEY GEN-
ERAL. C. A. 6th Cir. Certiorari granted, judgments vacated,
and cases remanded for further consideration in light of Niz-
Chavez v. Garland, 593 U. S. 155 (2021).

Certiorari Dismissed

No. 20-7263. ROBINSON ». YEE. C. A. 6th Cir. Motion of
petitioner for leave to proceed in forma pauperis denied, and
certiorari dismissed. See this Court’s Rule 39.8.

No. 20-7323. MORETTI v. BOROUGH OF PARAMUS, NEW JER-
SEY. Super. Ct. N. J.,, App. Div. Motion of petitioner for leave
to proceed in forma pauperis denied, and certiorari dismissed.
See this Court’s Rule 39.8. As petitioner has repeatedly abused
this Court’s process, the Clerk is directed not to accept any fur-
ther petitions in noncriminal matters from petitioner unless the
docketing fee required by Rule 38(a) is paid and the petition is
submitted in compliance with Rule 33.1. See Martin v. District
of Columbia Court of Appeals, 506 U.S. 1 (1992) (per curiam,).
JUSTICE ALITO took no part in the consideration or decision of
this motion and this petition.

Miscellaneous Orders

No. 20M73. QUINTANA v. MULHERON, WARDEN, ET AL.; and



972 OCTOBER TERM, 2020
May 3, 2021 593 U. S.

No. 20M75. KUNKLE ». SHAPIRO, ATTORNEY GENERAL OF
PENNSYLVANIA, ET AL. Motions to direct the Clerk to file peti-
tions for writs of certiorari out of time denied.

No. 20M74. UNDER SEAL v. VIRGINIA BOARD OF MEDICINE.
Motion for leave to file petition for writ of certiorari under seal
with redacted copies for the public record denied.

No. 20-891. AMERICAN AXLE & MANUFACTURING, INC. ».
NeEArcO HOLDINGS LLC ET AL. C. A. Fed. Cir.; and

No. 20-905. INDEPENDENT SCHOOL DISTRICT No. 283 v.
E. M. D. H.,, A MINOR, BY AND THROUGH HER PARENTS AND
NEXT FrIENDS, L. H. ET AL. C. A. 8th Cir. The Acting Solici-
tor General is invited to file briefs in these cases expressing the
views of the United States.

No. 20-7715. IN RE DECARO. Motion of petitioner for leave
to proceed in forma pauperis denied, and petition for writ of
habeas corpus dismissed. See this Court’s Rule 39.8. As peti-
tioner has repeatedly abused this Court’s process, the Clerk is
directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule
38(a) is paid and the petition is submitted in compliance with Rule
33.1. See Martin v. District of Columbia Court of Appeals, 506
U.S. 1 (1992) (per curiam,).

No. 20-7354. IN RE ROBINSON. Petition for writ of manda-
mus denied.

Certiorarit Denied

No. 17-1511. NEWTON v. INDIANA. Ct. App. Ind. Certiorari
denied. Reported below: 19-62 (La. App. 5 Cir. 4/23/20), 297
So. 3d 190.

No. 19-399. GARcCIA v. NORTH DAKOTA. Sup. Ct. N. D. Cer-
tiorari denied. Reported below: 2019 ND 103, 925 N. W. 2d 442.

No. 20-356. GARLAND, ATTORNEY GENERAL v. BANUELOS-
GALviz. C. A. 10th Cir. Certiorari denied. Reported below:
953 F. 3d 1176.

No. 20-397. GARLAND, ATTORNEY GENERAL v. PORTILLO
MARTINEZ. C. A. 10th Cir. Certiorari denied. Reported below:
811 Fed. Appx. 493.
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No. 20-554. SMITH v. MCKINNEY, WARDEN, ET AL. C. A. 8th
Cir. Certiorari denied. Reported below: 954 F. 3d 1075.

No. 20-855. MARYLAND SHALL ISSUE, INC., ET AL. v. HOGAN,
GOVERNOR OF MARYLAND. C. A. 4th Cir. Certiorari denied.
Reported below: 963 F. 3d 356.

No. 20-861. FRY v. RAND CONSTRUCTION CORP. C. A. 4th
Cir. Certiorari denied. Reported below: 964 F. 3d 239.

No. 20-866. ALLEN ET AL. v». WELLS FARGO & Co. ET AL.
C. A. 8th Cir. Certiorari denied. Reported below: 967 F. 3d 767.

No. 20-881. TRAN ET AL. v. CITY OF HOLMES BEACH, FLOR-
DA, ET AL. C. A. 11th Cir. Certiorari denied. Reported below:
817 Fed. Appx. 911.

No. 20-923. GARLAND, ATTORNEY GENERAL v. ACOSTA-PENA
(Reported below: 812 Fed. Appx. 796); GARLAND, ATTORNEY GEN-
ERAL v. ARTUR (819 Fed. Appx. 618); GARLAND, ATTORNEY GEN-
ERAL v. MORENO-LOPEZ (818 Fed. Appx. 824); GARLAND, ATTOR-
NEY GENERAL v. JIMENEZ JUAREZ (821 Fed. Appx. 930); and
GARLAND, ATTORNEY GENERAL v. MAGANA ARIAS (821 Fed.
Appx. 933). C. A. 10th Cir. Certiorari denied.

No. 20-989. CiTY OF NEWARK, NEW JERSEY v. FRATERNAL
ORDER OF POLICE, NEWARK LODGE No. 12. Sup. Ct. N. J. Cer-
tiorari denied. Reported below: 244 N. J. 75, 236 A. 3d 965.

No. 20-999. LvroyD INDUSTRIES, INC. v. WATSON. C. A. 3d
Cir. Certiorari denied. Reported below: 816 Fed. Appx. 709.

No. 20-1002. Cox v. WILSON. C. A. 10th Cir. Certiorari de-
nied. Reported below: 971 F. 3d 1159.

No. 20-1012. GUENTHER v. LOCKHEED MARTIN CORP. ET AL.
C. A. 9th Cir. Certiorari denied. Reported below: 972 F. 3d
1043.

No. 20-1014. OrGANIC CANNABIS FouNDATION, LLC, DBA
ORGANICANN HEALTH CENTER v. COMMISSIONER OF INTERNAL
REVENUE; and

No. 20-1031. NORTHERN CALIFORNIA SMALL BUSINESS AS-
SISTANTS, INC. v. COMMISSIONER OF INTERNAL REVENUE. C. A.
9th Cir. Certiorari denied. Reported below: 962 F. 3d 1082.
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No. 20-1152. LUNA ET AL. . U. S. BANK N. A. C. A. 8th Cir.
Certiorari denied. Reported below: 821 Fed. Appx. 672.

No. 20-1157. YANEY v. SUPERIOR COURT OF CALIFORNIA, RIV-
ERSIDE COUNTY, ET AL. Ct. App. Cal., 4th App. Dist., Div. 2.
Certiorari denied.

No. 20-1168. MARCUS & MILLICHAP REAL ESTATE INVEST-
MENT SERVICES OF NEVADA, INC., ET AL. v. CHANDRA ET AL.
C. A. 9th Cir. Certiorari denied. Reported below: 822 Fed.
Appx. 597.

No. 20-1171. MaDISON ». OHIo. Sup. Ct. Ohio. Certiorari
denied. Reported below: 160 Ohio St. 3d 232, 2020-Ohio-3735,
155 N. E. 3d 867.

No. 20-1176. TRUSTEES OF THE THOMAS E. PROCTOR HEIRS
TRUST v. KETA GAS & O1L Co. ET AL. Super. Ct. Pa. Certiorari
denied. Reported below: 225 A. 3d 1140.

No. 20-1185. EDWARDS v. SOLOMON & SoLoMON P. C. C. A.
11th Cir. Certiorari denied. Reported below: 829 Fed. Appx.
425,

No. 20-1186. DYNASTY GROUP, INC. v. SMITH, TRUSTEE FOR
BANKRUPTCY ESTATE OF HERITAGE REAL ESTATE INVESTMENT
Corp. Sup. Ct. Ala. Certiorari denied.

No. 20-1188. THOMASON v». BENEFICIAL FINANCIAL I INC.
Sup. Ct. Idaho. Certiorari denied.

No. 20-1192. FOUSE ET UX. v. SARATOGA PARTNERS L. P.
ET AL. Sup. Ct. Pa. Certiorari denied. Reported below: 662
Pa. 200, 238 A. 3d 1198.

No. 20-1194. LoOPEZ v. CORONA POLICE DEPARTMENT ET AL.
C. A. 9th Cir. Certiorari denied. Reported below: 816 Fed.
Appx. 113.

No. 20-1196. McCLELLAN ». OHIO. Ct. App. Ohio, 4th App.
Dist., Highland County. Certiorari denied.

No. 20-1201. EISENBERG v. SWAIN. Ct. App. D. C. Certio-
rari denied. Reported below: 233 A. 3d 13.

No. 20-1208. AGHA-KHAN v. PACIFIC COMMUNITY MORTGAGE,
Inc, ET AL. C. A. 9th Cir. Certiorari denied.
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No. 20-1217. LAK v. CALIFORNIA ET AL. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 807 Fed. Appx. 730.

No. 20-1235. BURGOYNE, LLC v. CHICAGO TERMINAL RAIL-
ROAD Co. ET AL. App. Ct. Ill,, 1st Dist. Certiorari denied. Re-
ported below: 2020 IL App (1st) 190098, 169 N. E. 3d 815.

No. 20-1243. BURK v. DUCEY, GOVERNOR OF ARIZONA, ET AL.
Sup. Ct. Ariz. Certiorari denied.

No. 20-1245. VASQUEZ v. MASSACHUSETTS. Sup. Jud. Ct.
Mass. Certiorari denied. Reported below: 485 Mass. 405, 150
N. E. 3d 723.

No. 20-1256. FRENCH v. UNITED STATES; and
No. 20-7661. RUSSELL ». UNITED STATES. C. A. 1st Cir.
Certiorari denied. Reported below: 977 F. 3d 114.

No. 20-1268. SUAREZ v. AANONSEN. Dist. Ct. App. Fla., 3d
Dist. Certiorari denied. Reported below: 306 So. 3d 294.

No. 20-1271. BLANTON v. MCDONOUGH, SECRETARY OF VET-
ERANS AFFAIRS. C. A. Fed. Cir. Certiorari denied. Reported
below: 823 Fed. Appx. 958.

No. 20-1308. WHITE ». SUPER GASOLINE, INC., ET AL. Sup.
Ct. Va. Certiorari denied.

No. 20-1359. SUPERAMA CORP., INC., DBA USA Sumo ». TOKYO
BROADCASTING SYSTEM TELEVISION, INC., ET AL. C. A. 9th Cir.
Certiorari denied. Reported below: 830 Fed. Appx. 821.

No. 20-1360. HUBBARD v. STATE BAR OF CALIFORNIA. Sup.
Ct. Cal. Certiorari denied.

No. 20-1382. GETTINGER ET AL. v. PICARD ET AL. C. A. 2d
Cir. Certiorari denied. Reported below: 976 F. 3d 184.

No. 20-1393. KEEHN ». UNITED STATES. C. A. 11th Cir.
Certiorari denied. Reported below: 824 Fed. Appx. 922.

No. 20-1421. BALLERSTEIN ET AL. . MCHATTEN ET AL. Sup.
Jud. Ct. Me. Certiorari denied.

No. 20-5686. HULSEY v. SAUL, COMMISSIONER OF SOCIAL SE-
CURITY. C. A. 9th Cir. Certiorari denied. Reported below: 794
Fed. Appx. 659.
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No. 20-6407. GOMEZ v. UNITED STATES. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 810 Fed. Appx. 338.

No. 20-6428. HERRON v. UNITED STATES. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 762 Fed. Appx. 25.

No. 20-6664. LEPE MORAN v. GARLAND, ATTORNEY GENERAL.
C. A. 9th Cir. Certiorari denied. Reported below: 960 F. 3d
1158.

No. 20-6679. DORTLEY ». FLORIDA. Dist. Ct. App. Fla., 1st
Dist. Certiorari denied. Reported below: 303 So. 3d 931.

No. 20-6914. PETERSEN v. ALABAMA. Ct. Crim. App. Ala.
Certiorari denied.

No. 20-6957. CENTOFANTI v. NEVEN, WARDEN, ET AL. C. A.
9th Cir. Certiorari denied. Reported below: 820 Fed. Appx. 555.

No. 20-7258. HORN v. FEDERAL NATIONAL MORTGAGE ASSO-
CIATION ET AL. C. A. 4th Cir. Certiorari denied. Reported
below: 826 Fed. Appx. 298.

No. 20-7279. VUE v. OKLAHOMA. Ct. Crim. App. Okla. Cer-
tiorari denied.

No. 20-7281. WRIGHT v. CARDENAS ET AL. C. A. 11th Cir.
Certiorari denied. Reported below: 811 Fed. Appx. 612.

No. 20-7293. SAFFORD v. FLORIDA. Dist. Ct. App. Fla., 2d
Dist. Certiorari denied.

No. 20-7297. STURGIS v. MARYLAND. Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 246 Md. App. 788.

No. 20-7298. BUNN ». WISCONSIN. Ct. App. Wis. Certiorari
denied. Reported below: 2020 WI App 70, 394 Wis. 2d 524, 950
N. W. 2d 694.

No. 20-7299. ADKISSON ». NEVADA. Sup. Ct. Nev. Certio-
rari denied. Reported below: 136 Nev. 774, 466 P. 3d 1289.

No. 20-7303. BARRERA v. NEWSOME ET AL. C. A. 6th Cir.
Certiorari denied.

No. 20-7308. KELSEY v. NEW YORK. App. Div., Sup. Ct.
N. Y, 3d Jud. Dept. Certiorari denied. Reported below: 174
App. Div. 3d 962, 107 N. Y. S. 3d 150.
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No. 20-7309. MALDONADO v. PENNSYLVANIA. Super. Ct. Pa.
Certiorari denied. Reported below: 237 A. 3d 1079.

No. 20-7311. MATTHEWS v. LOUISIANA. Sup. Ct. La. Certio-
rari denied. Reported below: 2019-01636 (La. 8/14/20), 307
So. 3d 1038.

No. 20-7316. Luis MORALES ». SHERMAN, WARDEN. C. A.
9th Cir. Certiorari denied.

No. 20-7317. CHESTER v. CAIN, COMMISSIONER, MISSISSIPPI
DEPARTMENT OF CORRECTIONS. C. A. 5th Cir. Certiorari
denied.

No. 20-7318. KLINGER ». OKLAHOMA. Ct. Crim. App. OKla.
Certiorari denied.

No. 20-7321. DOUGLAS v. SUPERIOR COURT OF CALIFORNIA,
Los ANGELES CoUNTY. C. A. 9th Cir. Certiorari denied.

No. 20-7328. MATIAS-MARTINEZ v. WILLIAMS, EXECUTIVE DI-
RECTOR, COLORADO DEPARTMENT OF CORRECTIONS, ET AL.
C. A. 10th Cir. Certiorari denied. Reported below: 827 Fed.
Appx. 883.

No. 20-7329. KNIGHT ». NEBRASKA. Ct. App. Neb. Certio-
rari denied. Reported below: 28 Neb. App. —.

No. 20-7335. CARR v. GONZALEZ, SHERIFF, HARRIS COUNTY,
TeEXAS, ET AL. C. A. 5th Cir. Certiorari denied. Reported
below: 830 Fed. Appx. 739.

No. 20-7337. THURLOW v. EDMARK, WARDEN. C. A. 1st Cir.
Certiorari denied.

No. 20-7338. TARVER v. SHAPIRO, ATTORNEY GENERAL OF
PENNSYLVANIA, ET AL. C. A. 3d Cir. Certiorari denied.

No. 20-7344. DAVIS v. SHINN, DIRECTOR, ARIZONA DEPART-
MENT OF CORRECTIONS, REHABILITATION AND REENTRY. C. A.
9th Cir. Certiorari denied. Reported below: 821 Fed. Appx. 892.

No. 20-7350. DEVORE ». OH10. Ct. App. Ohio, 5th App. Dist.,
Richland County. Certiorari denied. Reported below: 2020-
Ohio-4668.

No. 20-7374. ALEXANDER v. HEADLEY, WARDEN, ET AL.
C. A. 11th Cir. Certiorari denied.
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No. 20-7429. DAVIS ». SHINN, DIRECTOR, ARIZONA DEPART-
MENT OF CORRECTIONS, REHABILITATION AND REENTRY, ET AL.
C. A. 9th Cir. Certiorari denied.

No. 20-7450. PATEL v. REGENTS OF THE UNIVERSITY OF CALI-
FORNIA. Ct. App. Cal., 2d App. Dist., Div. 8. Certiorari denied.

No. 20-7464. LoNG v. OHIO. Ct. App. Ohio, 6th App. Dist.,
Wood County. Certiorari denied. Reported below: 2020-Ohio-
4090, 157 N. E. 3d 362.

No. 20-7499. BREWER, AKA GREEN v. POLLARD, WARDEN,
ET AL. C. A. 9th Cir. Certiorari denied.

No. 20-7500. BrROWN v. FLORIDA. Dist. Ct. App. Fla,, 1st
Dist. Certiorari denied. Reported below: 300 So. 3d 332.

No. 20-7561. POCOPANNI ». FLORIDA. Dist. Ct. App. Fla., 1st
Dist. Certiorari denied. Reported below: 304 So. 3d 760.

No. 20-7562. KAMME O v. TEXAS A&M UNIVERSITY AND SYS-
TEM ET AL. C. A. 5th Cir. Certiorari denied.

No. 20-7570. FRAZIER v. SLATERY, ATTORNEY GENERAL OF
TENNESSEE, ET AL. C. A. 6th Cir. Certiorari denied.

No. 20-7572. HOLDEN ». NEvADA ET AL. C. A. 9th Cir.
Certiorari denied.

No. 20-7582. GREEN v. CALIFORNIA. Sup. Ct. Cal. Certio-
rari denied.

No. 20-7628. JOHNSON v. Mississippl. Ct. App. Miss. Cer-
tiorari denied. Reported below: 311 So. 3d 1161.

No. 20-7632. HixoN v. UNITED STATES. C. A. 6th Cir.
Certiorari denied. Reported below: 838 Fed. Appx. 961.

No. 20-7633. ALFORD v. INCH, SECRETARY, FLORIDA DEPART-
MENT OF CORRECTIONS. C. A. 11th Cir. Certiorari denied.

No. 20-7647. MuUHO v. UNITED STATES. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 978 F. 3d 1212.

No. 20-7655. BERSHAN v. UNITED STATES. C. A. 2d Cir.
Certiorari denied. Reported below: 845 Fed. Appx. 37.
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No. 20-7656. MONSON v. UNITED STATES. C. A. 6th Cir.
Certiorari denied.

No. 20-7657. MAcLLoYD ». UNITED STATES. C. A. 6th Cir.
Certiorari denied.

No. 20-7659. SORIANO NUNEZ ». UNITED STATES. C. A. 3d
Cir. Certiorari denied. Reported below: 835 Fed. Appx. 655.

No. 20-7663. WATSON v. UNITED STATES. C. A. 6th Cir.
Certiorari denied. Reported below: 852 Fed. Appx. 164.

No. 20-7699. HORN ». FLORIDA. Dist. Ct. App. Fla., 1st Dist.
Certiorari denied. Reported below: 303 So. 3d 1285.

No. 19-825. FEDERAL TRADE COMMISSION v. CREDIT BUREAU
CENTER, LLC, ET AL. C. A. Tth Cir. Certiorari denied. JUs-
TICE BARRETT took no part in the consideration or decision of
this petition. Reported below: 937 F. 3d 764.

No. 20-559. DoOE v. UNITED STATES. C. A. 2d Cir. Certio-
rari denied. Reported below: 815 Fed. Appx. 592.

JUSTICE THOMAS, dissenting.

Petitioner alleges that she was raped by a fellow cadet while
she was a student at the U.S. Military Academy at West Point.
She sued the United States under the Federal Tort Claims Act,
claiming that West Point’s sexual assault policies were inadequate
to protect students from sexual violence. Under the plain text
of the Act, petitioner’s status as a West Point cadet should have
posed no bar to litigation. But 70 years ago, this Court made
the policy judgment that members of the military should not be
able to sue for injuries incident to military service. See Feres v.
United States, 340 U. S. 135 (1950). Relying on Feres, the Second
Circuit held that sovereign immunity barred petitioner’s claims,
even if she could have brought these same claims had she been a
civilian contractor employed by West Point instead of a student.

As I have previously explained, this approach has little justifi-
cation. The Act “‘renders the United States liable to all persons,
including servicemen, injured by the negligence of Government
employees.”” Lanus v. United States, 570 U. S. 932 (2013)
(THOMAS, J., dissenting from denial of certiorari) (quoting United
States v. Johmson, 481 U. S. 681, 693 (1987) (Scalia, J., dissenting));
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see also Daniel v. United States, 587 U. S. 1020, 1020-1021 (2019)
(THOMAS, J., dissenting from denial of certiorari). Emphasizing
its breadth, the law contains a narrow carve out for military-
related claims: those “arising out of . . . combatant activities . . .
during time of war.” 28 U.S.C. §2680(j). This single military
exception involving “combatant activities” clearly does not apply
here. And, other than this specific exception, the law does not
“‘precludle] . . . suits brought by servicemen’”—at least not be-
cause of their military status. Lanus, 570 U.S., at 932. Feres
was wrongly decided; and this case was wrongly decided as a
result.

We should grant certiorari to correct this error. The Feres
Court’s foray into judicial legislating has been met with “‘wide-
spread, almost universal criticism.”” Johnson, 481 U.S., at 700
(Scalia, J., dissenting). And it is easy to see why. Under our
precedent, if two Pentagon employees—one civilian and one a
servicemember—are hit by a bus in the Pentagon parking lot and
sue, it may be that only the civilian would have a chance to
litigate his claim on the merits. Cf. Frankel v. United States,
810 Fed. Appx. 176, 180-182 (CA4 2020) (per curiam) (Feres
barred claim of servicemember who was struck by a vehicle);
Newton v. Lee, 677 F. 3d 1017, 1030 (CA10 2012) (Feres does not
bar claim by “a purely civilian employee of the military”). Noth-
ing in the text of the Act requires this disparate treatment. Nor
is there any background rule that federal bus drivers owe a
greater duty of care toward workers who are civilian than those
who are military.

At a minimum, we should take up this case to clarify the scope
of the immunity we have created. Without any statutory text to
serve as a guide, lower courts are understandably confused about
what counts as an injury “incident” to military service. One
might be surprised to learn, for example, that Feres sometimes
bars claims of a drunken servicemember who drowns, except
when it does not. Compare Morey v. United States, 903 F. 2d
880, 881 (CA1 1990), with Dreier v. United States, 106 F. 3d
844, 845-846 (CA9 1996). Or, to discover that Feres apparently
forecloses a claim for a servicemember’s injury while waterskiing
because the recreational boat belonged to the military, but not
for an injury while attending a rugby event caused by a service-
member’s negligent operation of an Army van. Compare McCon-
nell v. United States, 478 F. 3d 1092, 1093-1094 (CA9 2007), with
Whitley v. United States, 170 F. 3d 1061, 1068-1070 (CA11 1999).
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And like Judge Chin in dissent, one might be concerned to find
out that a student’s rape is considered an injury incident to mili-
tary service. See Doe v. Hagenbeck, 870 F. 3d 36, 51, 58-62 (CA2
2017) (“[TIn my view Doe’s injuries did not arise ‘incident to mili-
tary service’”). But that is exactly what the court held below.
See 815 Fed. Appx. 592, 595 (CA2 2020).

Perhaps the Court is hesitant to take up this issue at all be-
cause it would require fiddling with a 70-year-old precedent that
is demonstrably wrong. But if the Feres doctrine is so wrong
that we cannot figure out how to rein it in, then the better answer
is to bid it farewell. There is precedent for that approach. See,
e. 9., Trump v. Hawaii, 585 U. S. 667, 710 (2018) (overruling Kore-
matsu v. United States, 323 U.S. 214 (1944)); Leegin Creative
Leather Products, Inc. v. PSKS, Inc., 551 U.S. 877, 882 (2007)
(overruling Dr. Miles Medical Co. v. John D. Park & Sons Co.,
220 U. S. 373 (1911)); Lapides v. Board of Regents of Univ. System
of Ga., 535 U.S. 613, 623 (2002) (overruling Ford Motor Co. v.
Department of Treasury of Ind., 323 U.S. 459 (1945)); Exxon
Corp. v. Central Gulf Lines, Inc., 500 U. S. 603, 612 (1991) (over-
ruling Minturn v. Maynard, 17 How. 477 (1855)); Malloy v.
Hogan, 378 U. 8. 1, 2, 6 (1964) (overruling Twining v. New Jersey,
211 U. S. 78 (1908)); Brown v. Board of Education, 347 U. S. 483,
494-495 (1954) (overruling Plessy v. Ferguson, 163 U.S. 537
(1896)); Erie R. Co. v. Tompkins, 304 U. S. 64, 79-80 (1938) (over-
ruling Swift v. Tyson, 16 Pet. 1 (1842)).

We should follow it.

No. 20-1165. ARUNACHALAM v. CITIGROUP, INC., ET AL. C. A.
Fed. Cir. Certiorari denied. THE CHIEF JUSTICE took no part
in the consideration or decision of this petition.

No. 20-1267. BYERS v. COMMISSIONER OF INTERNAL REVE-
NUE. C. A.D. C. Cir. Certiorari denied. JUSTICE KAVANAUGH
took no part in the consideration or decision of this petition. Re-
ported below: 805 Fed. Appx. 7.

No. 20-7626. MILLER v. UNITED STATES. C. A. D. C. Cir.
Certiorari denied. JUSTICE KAVANAUGH took no part in the con-
sideration or decision of this petition. Reported below: 953
F. 3d 804.

Rehearing Denied

No. 19-8650. CAMPBELL v. MARYLAND, 592 U. S. 1169;
No. 20-849. P. F. ». J. S. ET AL., 592 U. S. 1303;
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No. 20-6477. ARDANEH v. MASSACHUSETTS, 592 U. S. 1272;

No. 20-6497. BRIDGES v. GRAY, WARDEN, 592 U. S. 1272;

No. 20-6617. IN RE RoMAIN, 592 U. S. 1261; and

No. 20-6829. BUTTERCASE v. NEBRASKA, 592 U. S. 1282. Pe-
titions for rehearing denied.

No. 19-8736. CLARK v. WASHINGTON, 592 U. S. 939; and

No. 20-6595. BROCKINGTON v. SALEM UNITED METHODIST
CHURCH ET AL., 592 U. S. 1274. Motions of petitioners for leave
to file petitions for rehearing denied.

MAay 17, 2021

Dismissal Under Rule 46

No. 20-429. AMERICAN MEDICAL ASSN. ET AL. v. BECERRA,
SECRETARY OF HEALTH AND HUMAN SERVICES, ET AL,

No. 20-454. BECERRA, SECRETARY OF HEALTH AND HUMAN
SERVICES, ET AL. v». MAYOR AND CITY COUNCIL OF BALTIMORE,
and

No. 20-539. OREGON ET AL. v. BECERRA, SECRETARY OF
HEALTH AND HUMAN SERVICES, ET AL. C. A. 9th Cir. [Certio-
rari granted sub nom. in No. 20-429, American Medical Assn. v.
Cochran; in No. 20-454, Cochran v. Mayor and City Council of
Baltimore; in No. 20-539, Oregon v. Cochran, 592 U.S. 1262.]
The Government has filed a letter brief representing that it will
continue enforcing the challenged rule and regulations outside the
State of Maryland for as long as they remain operative. If fur-
ther litigation is brought against the challenged rule and regula-
tions outside of Maryland, the Government represents that it will
either oppose that litigation on threshold grounds or seek to hold
the litigation in abeyance pending completion of notice and com-
ment. In light of the Government’s representations, motions for
leave to intervene are denied, and writs of certiorari in Nos. 20—
429, 20-454, and 20-539 dismissed under this Court’s Rule 46.1.
If the Government fails to enforce the challenged rule and regula-
tions outside of Maryland prior to the completion of notice and
comment, or if litigation is brought against the challenged rule
and regulations outside of Maryland, any aggrieved party may file
an application in this Court after seeking relief in the appropriate
District Court and Court of Appeals. JUSTICE THOMAS, JUSTICE
Avrto, and JUSTICE GORSUCH would grant the motions for leave
to intervene and deny the stipulations to dismiss the petitions.
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Certiorari Granted—Vacated and Remanded

No. 20-1047. ALABAMA ET AL. v. ALABAMA STATE CONFER-
ENCE OF THE NAACP ET AL. C. A. 11th Cir. Certiorari
granted, judgment vacated, and case remanded with instructions
to dismiss the case as moot. See United States v. Munsingwear,
Inc., 340 U. S. 36 (1950). Reported below: 949 F. 3d 647.

Certiorari Dismissed

No. 20-7445. ALLEN ». SUNTRUST BANK ET AL. C. A. 4th
Cir. Motion of petitioner for leave to proceed in forma pauperis
denied, and certiorari dismissed. See this Court’s Rule 39.8.
Reported below: 832 Fed. Appx. 820.

No. 20-7550. BAccus ». SOUTH CAROLINA DEPARTMENT OF
CORRECTIONS. C. A. 4th Cir. Motion of petitioner for leave to
proceed in forma pauperis denied, and certiorari dismissed. See
this Court’s Rule 39.8. As petitioner has repeatedly abused this
Court’s process, the Clerk is directed not to accept any further
petitions in noncriminal matters from petitioner unless the dock-
eting fee required by Rule 38(a) is paid and the petition is sub-
mitted in compliance with Rule 33.1. See Martin v. District of
Columbia Court of Appeals, 506 U.S. 1 (1992) (per curiam,).
Reported below: 823 Fed. Appx. 207.

No. 20-7693. WILKINS, AKA BROWN v. JOKSCH ET AL. C. A.
9th Cir. Motion of petitioner for leave to proceed in forma pawu-
peris denied, and certiorari dismissed. See this Court’s Rule
39.8.

Miscellaneous Orders.

No. 20A156. VINKOV ». UNITED STATES DISTRICT COURT FOR
THE CENTRAL DISTRICT OF CALIFORNIA. D. C. C. D. Cal. Ap-
plication for stay, addressed to JUSTICE BARRETT and referred to
the Court, denied.

No. 20M76. Bi1zzZARRO v. FIRST NATIONAL BANK. Motion to
direct the Clerk to file petition for writ of certiorari out of time
denied.

No. 20M77. O’NEAL v. UNITED STATES. Motion for leave to
file petition for writ of certiorari with supplemental appendix
under seal granted.
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No. 20-807. LEDURE ». UNION PAcCIFIC RAILROAD Co. C. A.
7Tth Cir. The Acting Solicitor General is invited to file a brief in
this case expressing the views of the United States. JUSTICE
BARRETT took no part in the consideration or decision of this
petition.

No. 20-7821. IN RE ToTH; and
No. 20-7833. IN RE WRIGHT. Petitions for wrist of habeas
corpus denied.

No. 20-1266. IN RE MOORE ET AL.;

No. 20-7518. IN RE STONE;

No. 20-7753. IN RE JOHNSON; and

No. 20-7789. IN RE Ciaccl. Petitions for writs of manda-
mus denied.

No. 20-7481. IN RE VAIDYANATHAN. Petition for writ of man-
damus denied. THE CHIEF JUSTICE took no part in the consider-
ation or decision of this petition.

No. 20-7733. IN RE SPENCER. Motion of petitioner for leave
to proceed in forma pauperis denied, and petition for writ of
mandamus dismissed. See this Court’s Rule 39.8.

No. 20-1297. IN RE RILEY; and
No. 20-7352. IN RE RUDOLPH. Petitions for writs of manda-
mus and/or prohibition denied.

Certiorarit Granted

No. 20-1009. SHINN, DIRECTOR, ARIZONA DEPARTMENT OF
CORRECTIONS, REHABILITATION AND REENTRY v. MARTINEZ
RAMIREZ (Reported below: 937 F. 3d 1230); and SHINN, DIRECTOR,
ARIZONA DEPARTMENT OF CORRECTIONS, REHABILITATION AND
REENTRY, ET AL. v. JONES (943 F. 3d 1211). C. A. 9th Cir. Cer-
tiorari granted.

No. 20-1143. BADGEROW v. WALTERS ET AL. C. A. 5th Cir.
Certiorari granted. Reported below: 975 F. 3d 469.

No. 19-1392. Do0BBS, STATE HEALTH OFFICER OF THE MISSIS-
SIPPI DEPARTMENT OF HEALTH, ET AL. v. JACKSON WOMEN’S
HEALTH ORGANIZATION ET AL. C. A. 5th Cir. Certiorari
granted limited to Question 1 presented by the petition. Re-
ported below: 945 F. 3d 265.
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Certiorarit Denied

No. 20-101. HARRIS v. MARYLAND. Ct. Sp. App. Md. Certio-
rari denied. Reported below: 242 Md. App. 655, 219 A. 3d 1.

No. 20-718. REYES-ROMERO v. UNITED STATES. C. A. 3d Cir.
Certiorari denied. Reported below: 959 F. 3d 80.

No. 20-745. LECHUGA v. UNITED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 820 Fed. Appx. 261.

No. 20-773. KHAN ET AL. v». MERIT MEDICAL SYSTEMS INC.
ET AL.; and

No. 20-1363. MERIT MEDICAL SYSTEMS, INC. v. KHAN ET AL.
C. A. Fed. Cir. Certiorari denied. Reported below: 825 Fed.
Appx. 762.

No. 20-791. EGLISE BAPTISTE BETHANIE DE FT. LAUDER-
DALE, INC,, ET AL. v. SEMINOLE TRIBE OF FLORIDA ET AL. C. A.
11th Cir. Certiorari denied. Reported below: 824 Fed. Appx.
680.

No. 20-895. SELDIN, INDIVIDUALLY AND AS TRUSTEE OF THE
SELDEN 2002 IRREVOCABLE TRUST, DATED OCTOBER 9, 1993,
ET AL. v. ESTATE OF SILVERMAN ET AL. Sup. Ct. Neb. Certio-
rari denied. Reported below: 305 Neb. 185, 939 N. W. 2d 768.

No. 20-937. ANDREWS v. NEW JERSEY. Sup. Ct. N. J. Cer-
tiorari denied. Reported below: 243 N. J. 447, 234 A. 3d 1254.

No. 20-1048. MOORE v. GARLAND, ATTORNEY GENERAL.
C. A. 2d Cir. Certiorari denied. Reported below: 819 Fed.
Appx. 11.

No. 20-1061. DANTZLER, INC., ET AL. v. S2 SERVICES PUERTO
R1co, LLC, ET AL. C. A. 1st Cir. Certiorari denied. Reported
below: 958 F. 3d 38.

No. 20-1095. HAwS v. IpAHO. Sup. Ct. Idaho. Certiorari de-
nied. Reported below: 167 Idaho 471, 472 P. 3d 576.

No. 20-1110. SANDOZ INC. ET AL. v. IMMUNEX CORP. ET AL.
C. A. Fed. Cir. Certiorari denied. Reported below: 964 F. 3d
1049.

No. 20-1116. SEWARD ». UNITED STATES. C. A. 1lst Cir.
Certiorari denied. Reported below: 967 F. 3d 57.
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No. 20-1130. ERICSSON INC. ET AL. v. TCL. COMMUNICATION
TECHNOLOGY HOLDINGS LTD. ET AL. C. A. Fed. Cir. Certiorari
denied. Reported below: 955 F. 3d 1317.

No. 20-1159. VERMONT NATIONAL TELEPHONE Co. v. VER-
MONT DEPARTMENT OF TAXES. Sup. Ct. Vt. Certiorari denied.
Reported below: 2020 VT 83, 213 Vt. 421, 250 A. 3d 567.

No. 20-1213. MIGNOTT ET AL. v. GARDINER. Ct. App. Ga.
Certiorari denied.

No. 20-1219. CURRY v. MACKENZIE. Sup. Ct. Ohio. Certio-
rari denied. Reported below: 160 Ohio St. 3d 1484, 2020-Ohio-
5454, 158 N. E. 3d 612.

No. 20-1221. RaMoN OcHOA v. RUBIN. Ct. Civ. App. OKla.
Certiorari denied.

No. 20-1231. SMITH v. FLORIDA AGRICULTURAL AND MECHAN-
ICAL UNIVERSITY BOARD OF TRUSTEES. C. A. 11th Cir. Certio-
rari denied. Reported below: 831 Fed. Appx. 434.

No. 20-1234. BAPTISTE ET AL. v. MASSACHUSETTS EXECUTIVE
OFFICE OF HEALTH AND HUMAN SERVICES ET AL. App. Ct.
Mass. Certiorari denied. Reported below: 97 Mass. App. 110,
143 N. E. 3d 1052.

No. 20-1236. ANDERSON v. CLARKE, DIRECTOR, VIRGINIA DE-
PARTMENT OF CORRECTIONS. Sup. Ct. Va. Certiorari denied.

No. 20-1242. ENDENCIA v. ARCE. App. Ct. IlL,, 2d Dist. Cer-
tiorari denied.

No. 20-1248. KINZY ET AL. v. FIRST TENNESSEE BANK, N. A.
App. Ct. I1l,, 2d Dist. Certiorari denied. Reported below: 2020
IL App (2d) 180799-U.

No. 20-1251. ANDERSON v. HARBOR BANK OF MARYLAND.
C. A. 4th Cir. Certiorari denied. Reported below: 818 Fed.
Appx. 259.

No. 20-1253. STRINGER v. STORESONLINE, INC., ET AL. Sup.
Ct. Miss. Certiorari denied.

No. 20-1254. RA0 v. MiDLAND TrRUST Co. App. Ct. Il 1st
Dist. Certiorari denied.



ORDERS 987

593 U. S. May 17, 2021

No. 20-1257. JENSEN v. WEST JORDAN CITYy, UTAH. C. A.
10th Cir. Certiorari denied. Reported below: 968 F. 3d 1187.

No. 20-1265. MOORE ET AL. v. MARTIN-BrAGG. Ct. App. Cal,
2d App. Dist., Div. 1. Certiorari denied.

No. 20-1273. OLSTOWSKI v. PETROLEUM ANALYZER Co. L. P.
C. A. 5th Cir. Certiorari denied. Reported below: 969 F. 3d 210.

No. 20-1275. VEsuvius USA CoORP. ET AL. v. PHILLIPS. Ct.
App. Ohio, 8th App. Dist., Cuyahoga County. Certiorari denied.
Reported below: 2020-Ohio-3285.

No. 20-1277. MEYER v. KENTUCKY. Ct. App. Ky. Certio-
rari denied.

No. 20-1291. WPEM, LLC ». SOTI Inc. C. A. Fed. Cir.
Certiorari denied. Reported below: 837 Fed. Appx. 773.

No. 20-1299. CLARK v». CITY OF WILLIAMSBURG, KANSAS.
C. A. 10th Cir. Certiorari denied. Reported below: 844 Fed.
Appx. 4.

No. 20-1303. PAPPAS v. LORINTZ ET AL. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 832 Fed. Appx. 8.

No. 20-1310. McCANN v. WOLD ET AL. Sup. Ct. Mont. Cer-
tiorari denied. Reported below: 402 Mont. 425, 472 P. 3d 1204.

No. 20-1316. FLING v. UNITED STATES POSTAL SERVICE
ET AL. C. A. D. C. Cir. Certiorari denied.

No. 20-1329. TRAYVILLA ET AL. v. JAPAN AIRLINES ET AL.
App. Div,, Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Re-
ported below: 178 App. Div. 3d 746, 111 N. Y. S. 3d 224.

No. 20-1335. A. P. v. VERMONT. Sup. Ct. Vt. Certiorari de-
nied. Reported below: 2020 VT 86, 213 Vt. 291, 246 A. 3d
399.

No. 20-1355. JOHNSON v. YELLEN, SECRETARY OF THE TREAS-
URY. C. A. Tth Cir. Certiorari denied. Reported below: 827
Fed. Appx. 603.

No. 20-1368. ROLLO-CARLSON, AS TRUSTEE FOR FLACKUS-
CARLSON, DECEASED ». UNITED STATES. C. A. 8th Cir. Certio-
rari denied. Reported below: 971 F. 3d 768.
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No. 20-1408. FERNANDEZ v. WHARTON SCHOOL OF THE UNI-
VERSITY OF PENNSYLVANIA ET AL. C. A. 3d Cir. Certiorari
denied.

No. 20-1411. STARLINE ToURS oF HoLLywooD, INC. v. EHM
PRODUCTIONS, INC., DBA TMZ, ET AL. C. A. 9th Cir. Certiorari
denied. Reported below: 818 Fed. Appx. 773.

No. 20-1414. UBER TECHNOLOGIES, INC., ET AL. v. RAZAK
ET AL. C. A. 3d Cir. Certiorari denied. Reported below: 951
F. 3d 137 and 979 F. 3d 192.

No. 20-1416. NESKE ET AL., INDIVIDUALLY AND AS PARENTS
AND NATURAL GUARDIANS OF A. N. v». NEW YORK CITY DEPART-
MENT OF EDUCATION. C. A. 2d Cir. Certiorari denied. Re-
ported below: 824 Fed. Appx. 81.

No. 20-1418. CIRINO ». OCWEN LOAN SERVICING LLC ET AL.
C. A. 9th Cir. Certiorari denied. Reported below: 815 Fed.
Appx. 204.

No. 20-1422. 76 ORINDA v. MORALEZ. C. A. 9th Cir. Certio-
rari denied. Reported below: 830 Fed. Appx. 209.

No. 20-1423. GRUNDSTEIN v. VERMONT BOARD OF BAR EXAM-
INERS. Sup. Ct. Vt. Certiorari denied. Reported below: 2020
VT 102, 213 Vt. 528, 251 A. 3d 30.

No. 20-1427. PACHECO PACHECO v. UNITED STATES. C. A. 9th
Cir. Certiorari denied. Reported below: 977 F. 3d 764.

No. 20-1428. NOERGAARD v. NOERGAARD. Ct. App. Cal, 4th
App. Dist., Div. 3. Certiorari denied. Reported below: 57 Cal.
App. 5th 841, 271 Cal. Rptr. 3d 905.

No. 20-1439. LoyD ». UNITED STATES. C. A. 8th Cir. Cer-
tiorari denied.

No. 20-1441. BEECHER v. NEW JERSEY; and

No. 20-1442. STOVEKEN v. NEW JERSEY. Super. Ct. N. J,
App. Div. Certiorari denied. Reported below: 464 N. J. Super.
86, 234 A. 3d 309.

No. 20-1445. FOrREMAN v. TEXAS. Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 613 S. W. 3d 160.

No. 20-1449. PERSAUD v. UNITED STATES. C. A. 6th Cir.
Certiorari denied.
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No. 20-1463. MORTGAGE INVESTORS CORP. ET AL. v. UNITED
STATES EX REL. BIBBY ET AL. C. A. 11th Cir. Certiorari de-
nied. Reported below: 987 F. 3d 1340.

No. 20-1470. JEFFREY v. PENNSYLVANIA. Super. Ct. Pa.
Certiorari denied. Reported below: 175 A. 3d 382.

No. 20-1478. SAUL, COMMISSIONER OF SOCIAL SECURITY .
ProBST ET AL. C. A. 4th Cir. Certiorari denied. Reported
below: 980 F. 3d 1015.

No. 20-6387. WOODARD v. UNITED STATES. C. A. 10th Cir.
Certiorari denied. Reported below: 817 Fed. Appx. 626.

No. 20-6626. MASALMANI v. MICHIGAN. Sup. Ct. Mich. Cer-
tiorari denied. Reported below: 505 Mich. 1090, 943 N. W. 2d 359.

No. 20-6743. DuUSSARD ». UNITED STATES. C. A. 2d Cir.
Certiorari denied. Reported below: 967 F. 3d 149.

No. 20-6808. TRAFICANTE v. UNITED STATES. C. A. 2d Cir.
Certiorari denied. Reported below: 966 F. 3d 99.

No. 20-6822. BERRYMAN . DAvis, WARDEN. C. A. 9th Cir.
Certiorari denied. Reported below: 954 F. 3d 1222.

No. 20-6837. OWENS ». UNITED STATES. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 815 Fed. Appx. 818.

No. 20-6840. DARRINGTON v. UNITED STATES. C. A. 8th Cir.
Certiorari denied.

No. 20-6841. JoNES v. UNITED STATES. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 962 F. 3d 1290.

No. 20-6923. ABBATE v. UNITED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 970 F. 3d 601.

No. 20-6972. JENKINS v. DUNN, COMMISSIONER, ALABAMA
DEPARTMENT OF CORRECTIONS. C. A. 11th Cir. Certiorari de-
nied. Reported below: 963 F. 3d 1248.

No. 20-7030. LOVE v. UNITED STATES. C. A. 11th Cir. Cer-
tiorari denied.

No. 20-7071. RUSSELL ». LUMPKIN, DIRECTOR, TEXAS DE-
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS
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Division. C. A. 5th Cir. Certiorari denied. Reported below:
827 Fed. Appx. 378.

No. 20-7205. FRANQUI v. FLORIDA. Sup. Ct. Fla. Certiorari
denied. Reported below: 301 So. 3d 152.

No. 20-7228. PoOOLER v. FLORIDA. Sup. Ct. Fla. Certiorari
denied. Reported below: 302 So. 3d 744.

No. 20-7312. PARKER v. PICKENS ET AL. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 833 Fed. Appx. 656.

No. 20-7351. SHAW v. SACRAMENTO COUNTY SHERIFF'S DE-
PARTMENT ET AL. C. A. 9th Cir. Certiorari denied. Reported
below: 810 Fed. Appx. 553.

No. 20-7356. SPIVEY ». TEXAS. Ct. Crim. App. Tex. Certio-
rari denied.

No. 20-7357. JOHNSON ». OKLAHOMA. Ct. Crim. App. OKla.
Certiorari denied.

No. 20-7358. HARRIS v. NEVADA. Sup. Ct. Nev. Certiorari
denied. Reported below: 136 Nev. 817, 468 P. 3d 375.

No. 20-7371. MARSH v. FLEMING, WARDEN. C. A. 4th Cir.
Certiorari denied. Reported below: 805 Fed. Appx. 238.

No. 20-7373. PAYNE ». ARIZONA. Super. Ct. Ariz.,, Pima
County. Certiorari denied.

No. 20-7375. WOOTEN v. PARKER, SHERIFF, HOWARD COUNTY,
TeEXAS, ET AL. C. A. 5th Cir. Certiorari denied. Reported
below: 830 Fed. Appx. 443.

No. 20-7376. MARTIN ». OHIO. C. A. 6th Cir. Certiorari
denied.

No. 20-7379. CoruJO MERCADO ». FLORIDA. Dist. Ct. App.
Fla., 5th Dist. Certiorari denied. Reported below: 303 So. 3d
1242.

No. 20-7391. TURNER v. GRAY, WARDEN. C. A. 6th Cir. Cer-
tiorari denied.

No. 20-7392. WOODFORK v. OKLAHOMA. Ct. Crim. App. OKla.
Certiorari denied.
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No. 20-7396. CALHOUN v. WALMART STORES EAST, LP. C. A.
11th Cir. Certiorari denied. Reported below: 818 Fed. Appx.
899.

No. 20-7397. KING v. WINN, WARDEN. C. A. 6th Cir. Certio-
rari denied.

No. 20-7403. LuNA v. TExas. Ct. Crim. App. Tex. Certio-
rari denied.

No. 20-7407. SOLAR-SOMOHANO v. COCA-CoLA CO. ET AL.
C. A. Fed. Cir. Certiorari denied.

No. 20-7411. JACKSON v. BEREAN ET AL. C. A. 6th Cir. Cer-
tiorari denied.

No. 20-7420. KiLMAN v». WILLIAMS, EXECUTIVE DIRECTOR,
COLORADO DEPARTMENT OF CORRECTIONS, ET AL. C. A. 10th
Cir. Certiorari denied. Reported below: 831 Fed. Appx. 396.

No. 20-7424. DOUGLAS v. SUPERIOR COURT OF CALIFORNIA,
Los ANGELES CouNTY. C. A. 9th Cir. Certiorari denied.

No. 20-7426. WriLLiAMS ». OHIO. Ct. App. Ohio, 7th App.
Dist., Columbiana County. Certiorari denied. Reported below:
2020-Ohio-4430.

No. 20-7432. LuUCIEN ». TEXAS. Ct. App. Tex., 10th Dist.
Certiorari denied.

No. 20-7433. CHAUDRON v. TEXAS. Ct. App. Tex., 7th Dist.
Certiorari denied.

No. 20-7434. DAWES v. CALIFORNIA. Sup. Ct. Cal. Certio-
rari denied.

No. 20-7435. KNICKERBOCKER v. WISCONSIN ET AL. C. A. 7th
Cir. Certiorari denied.

No. 20-7436. KNIGHT v. FLORIDA. Dist. Ct. App. Fla., 1st
Dist. Certiorari denied. Reported below: 306 So. 3d 953.

No. 20-7440. SALAZAR v. TEXAS. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 20-7443. SALU ET AL. v. MIRANDA ET AL. C. A. 2d Cir.
Certiorari denied. Reported below: 830 Fed. Appx. 341.
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No. 20-7455. JONES v. MONTANA. Sup. Ct. Mont. Certiorari
denied. Reported below: 398 Mont. 309, 459 P. 3d 841.

No. 20-7462. KIRKLAND v. OHIO. Sup. Ct. Ohio. Certiorari
denied. Reported below: 160 Ohio St. 3d 389, 2020-Ohio-4079,
157 N. E. 3d 716.

No. 20-7463. JACKSON v. FLORIDA. Sup. Ct. Fla. Certiorari
denied. Reported below: 309 So. 3d 205.

No. 20-7466. BURGETT v. GENERAL STORE No. Two INC.
ET AL. C. A. 8th Cir. Certiorari denied. Reported below: 826
Fed. Appx. 579.

No. 20-7470. RAMON GUERRERO v. NEVADA. Ct. App. Nevw.
Certiorari denied. Reported below: 136 Nev. 816, 459 P. 3d 240.

No. 20-7478. LEWIS v. SOUTHERN CONNECTICUT STATE UNI-
VERSITY ET AL. C. A. 2d Cir. Certiorari denied.

No. 20-7485. COOPER v. CHAPMAN, WARDEN. C. A. 6th Cir.
Certiorari denied. Reported below: 970 F. 3d 720.

No. 20-7512. Cox v. NEBRASKA. Sup. Ct. Neb. Certiorari
denied. Reported below: 307 Neb. 762, 985 N. W. 2d 395.

No. 20-7513. JONES v. NEW YORK CITY POLICE DEPARTMENT
ET AL. C. A. 2d Cir. Certiorari denied.

No. 20-7534. TIJERINO-SEVILLA v. GARLAND, ATTORNEY GEN-
ERAL. C. A. 11th Cir. Certiorari denied. Reported below: 840
Fed. Appx. 416.

No. 20-7539. JAMES v. CAMPBELL, WARDEN. C. A. 6th Cir.
Certiorari denied.

No. 20-7557. NORA v. OFFICE OF LAWYER REGULATION. Sup.
Ct. Wis. Certiorari denied. Reported below: 2020 WI 70, 393
Wis. 2d 359, 945 N. W. 2d 559.

No. 20-7565. UDOH v. GARLAND, ATTORNEY GENERAL. C. A.
8th Cir. Certiorari denied. Reported below: 835 Fed. Appx. 895.

No. 20-7566. CHAILLA ET VIR v. SAUL, COMMISSIONER OF SO-
CIAL SECURITY, ET AL. C. A. 3d Cir. Certiorari denied. Re-
ported below: 838 Fed. Appx. 653.
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No. 20-7569. HUNT v. FLORIDA. Dist. Ct. App. Fla., 5th Dist.
Certiorari denied. Reported below: 305 So. 3d 536.

No. 20-7573. HARRIS v. NEBRASKA. Ct. App. Neb. Certio-
rari denied. Reported below: 29 Neb. App. —.

No. 20-7585. BOWSER v. KANsAS. Sup. Ct. Kan. Certiorari
denied. Reported below: 312 Kan. 289, 474 P. 3d 744.

No. 20-7587. BRANDON v. SAUL, COMMISSIONER OF SOCIAL SE-
CURITY. C. A. 9th Cir. Certiorari denied. Reported below: 821
Fed. Appx. 857.

No. 20-7607. BURRIS v. MASON, SUPERINTENDENT, STATE
CORRECTIONAL INSTITUTION AT MAHANOY, ET AL. C. A. 3d Cir.
Certiorari denied.

No. 20-7623. DRAKE v. PENNSYLVANIA. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 239 A. 3d 72.

No. 20-7625. Ro0ss v. MYRICK ET AL. C. A. 9th Cir. Certio-
rari denied. Reported below: 817 Fed. Appx. 499.

No. 20-7641. HAWKINS ». SHOOP, WARDEN. C. A. 6th Cir.
Certiorari denied.

No. 20-7644. HANSEN ». KENTUCKY. Ct. App. Ky. Certio-
rari denied.

No. 20-7664. GREEN v. CHAPMAN, WARDEN. C. A. 6th Cir.
Certiorari denied.

No. 20-7672. GARCIA v. UNITED STATES. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 829 Fed. Appx. 840.

No. 20-7673. SLITER-MATIAS v. UNITED STATES. C. A. 3d Cir.
Certiorari denied. Reported below: 837 Fed. Appx. 910.

No. 20-7675. STROMING v. UNITED STATES. C. A. 2d Cir.
Certiorari denied. Reported below: 838 Fed. Appx. 624.

No. 20-7677. FUENTES-MORALES v. UNITED STATES. C. A.
4th Cir. Certiorari denied. Reported below: 828 Fed. Appx. 926.

No. 20-7679. LUCAS, AKA MADRON v. UNITED STATES. C. A.
4th Cir. Certiorari denied. Reported below: 836 Fed. Appx. 142.
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No. 20-7680. BEASLEY v. UNITED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 832 Fed. Appx. 314.

No. 20-7684. GLENN v. UNITED STATES. C. A. 6th Cir. Cer-
tiorari denied.

No. 20-7689. WILMORE ». UNITED STATES. C. A. 11th Cir.
Certiorari denied.

No. 20-7697. BERCKMANN v. UNITED STATES. C. A. 9th Cir.
Certiorari denied. Reported below: 971 F. 3d 999.

No. 20-7702. SMITH v. UNITED STATES. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 833 Fed. Appx. 516.

No. 20-7703. ROBINSON ». UNITED STATES. C. A. 4th Cir.
Certiorari denied. Reported below: 828 Fed. Appx. 187.

No. 20-7705. SERRANO v. UNITED STATES. C. A. 6th Cir.
Certiorari denied.

No. 20-7707. LEDFORD v. UNITED STATES. C. A. 4th Cir.
Certiorari denied. Reported below: 834 Fed. Appx. 12.

No. 20-7708. CASTRO ORELLANA v. UNITED STATES. C. A.
5th Cir. Certiorari denied. Reported below: 832 Fed. Appx. 923.

No. 20-7709. HENRY v. UNITED STATES. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 842 Fed. Appx. 809.

No. 20-7716. MOSLEY ». UNITED STATES. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 805 Fed. Appx. 164.

No. 20-7723. DAvIs v. UNITED STATES. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 980 F. 3d 1089.

No. 20-7726. DAVIS v. MUSSELWHITE, WARDEN. C. A. 8th
Cir. Certiorari denied.

No. 20-7728. SMEATON v. UNITED STATES. C. A. 9th Cir.
Certiorari denied.

No. 20-7729. ROSE v. UNITED STATES. C. A. 5th Cir. Certio-
rari denied. Reported below: 815 Fed. Appx. 788.

No. 20-7730. BROOKS v. UNITED STATES. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 841 Fed. Appx. 346.
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No. 20-7737. FLEMING v. UNITED STATES. C. A. 6th Cir.
Certiorari denied.

No. 20-7738. GRANT v. UNITED STATES. Ct. App. D. C. Cer-
tiorari denied.

No. 20-7743. MILLIRON v. UNITED STATES. C. A. 6th Cir.
Certiorari denied. Reported below: 984 F. 3d 1188.

No. 20-7744. PRICE v. DELAWARE. Sup. Ct. Del. Certiorari
denied. Reported below: 247 A. 3d 6817.

No. 20-7745. MYLES v. UNITED STATES. C. A. 6th Cir. Cer-
tiorari denied.

No. 20-7746. ANGEL MENDOZA v. UNITED STATES. C. A. 9th
Cir. Certiorari denied. Reported below: 825 Fed. Appx. 507.

No. 20-7755. VEASEY v. UNITED STATES. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 843 Fed. Appx. 555.

No. 20-7764. CARTER v. WINN, WARDEN. C. A. 6th Cir. Cer-
tiorari denied.

No. 20-7767. ELLISON ». UNITED STATES. C. A. 4th Cir.
Certiorari denied. Reported below: 827 Fed. Appx. 310.

No. 20-7773. JAIYEOLA v. ToyoTA MOTOR CORP. ET AL. C. A.
6th Cir. Certiorari denied.

No. 20-7775. SPANN v. UNITED STATES. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 984 F. 3d 711.

No. 20-7779. SHRADER v. UNITED STATES. C. A. 4th Cir.
Certiorari denied. Reported below: 822 Fed. Appx. 241.

No. 20-7784. GoOINS v. UNITED STATES. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 828 Fed. Appx. 324.

No. 20-7785. GRAHAM v. UNITED STATES. C. A. 3d Cir. Cer-
tiorari denied.

No. 20-7786. MCCASKILL ». INCH, SECRETARY, FLORIDA DE-
PARTMENT OF CORRECTIONS. Sup. Ct. Fla. Certiorari denied.

No. 20-7793. LIRA ESTRADA v. UNITED STATES. C. A. 5th
Cir. Certiorari denied. Reported below: 829 Fed. Appx. 72.
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No. 20-7795. HUTCHINSON v. UNITED STATES. C. A. 6th Cir.
Certiorari denied. Reported below: 831 Fed. Appx. 195.

No. 20-7801. HERMAN v. UNITED STATES. C. A. 6th Cir.
Certiorari denied.

No. 20-7803. HALL v. DELAWARE. Sup. Ct. Del. Certiorari
denied. Reported below: 242 A. 3d 1085.

No. 20-7807. CLARK v. UNITED STATES. C. A. 11th Cir. Cer-
tiorari denied.

No. 20-7838. VARGAS v. KOENIG, WARDEN. C. A. 9th Cir.
Certiorari denied. Reported below: 829 Fed. Appx. 796.

No. 20-701. CALVERT v. TEXAS. Ct. Crim. App. Tex. Certio-
rari denied.

Statement of JUSTICE SOTOMAYOR respecting the denial of
certiorari.

Petitioner James Calvert was convicted in Texas of murdering
his ex-wife. At sentencing, the State called David Logan, a for-
mer corrections officer. Logan testified in detail about an inci-
dent in which an inmate stabbed him in the eye with a pencil,
leaving him blind in that eye. The State introduced a medical
scan showing that the pencil traveled four inches into Logan’s
brain before coming to rest against an artery. Logan was unsure
why the inmate attacked him, but testified that if an inmate “‘has
it on his mind to hurt you, there’s nothing you can do.”” 2019
WL 5057268, *58 (Tex. Crim. App. 2019).

You may be asking what Calvert had to do with this gruesome
incident. The answer is nothing. The State nonetheless argued
that Logan’s testimony and brain scan were admissible because
they revealed “an inmate’s opportunity for violence within the
penitentiary.” 164 Record 20. “Do you think they can be con-
trolled in the pen, these inmates?” the State rhetorically asked
the jury in its closing argument. 171 id., at 128. “Then you tell
me why David Logan got a pencil stabbed into his brain.” Ibid.
“Because of what happened to [Logan],” the State argued, Calvert
“should get the death penalty.” 164 id., at 19. At the jury’s
recommendation, the trial court sentenced Calvert to death.

Calvert appealed. He argued that admission of the evidence
about the inmate’s attack on Logan violated his right to individu-
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alized sentencing under the Eighth Amendment.! See Woodson
v. North Carolina, 428 U.S. 280, 303 (1976) (plurality opinion)
(capital sentencing proceedings must “allow the particularized
consideration of relevant aspects of the [defendant’s] character
and record”). The Texas Court of Criminal Appeals disagreed,
holding that “[t]he individualized sentencing requirement is satis-
fied when the jury is able to consider and give full effect to a
defendant’s mitigating evidence.” 2019 WL 5057268, *59. That
requirement was satisfied here, the court concluded, because Cal-
vert was not “prevented from presenting relevant mitigating evi-
dence.” Ibid.

Calvert now asks this Court to grant certiorari.? In my view,
Calvert raises a serious argument that the State’s reliance on a
graphic instance of violence by an unrelated inmate to prove that
he posed a future danger deprived him of his right to an individu-
alized sentencing.

Despite this weighty question, I do not dissent from the deci-
sion to deny Calvert’s petition, because I agree that his claim
does not meet the Court’s traditional criteria for granting certio-
rari. See this Court’s Rule 10. The legal question Calvert pre-
sents is complex and would benefit from further percolation in
the lower courts prior to this Court granting review. Certainly,
the law is not clear enough to warrant this Court summarily

!Calvert also argued that admission of the evidence about the inmate’s
attack on Logan violated the Texas Rules of Evidence. The Texas Court of
Criminal Appeals agreed, but found the error harmless “because the State
presented considerable admissible evidence of [Calvert’s] future dangerous-
ness and the prison conditions in which he would be confined.” 2019 WL
5057268, *59 (2019).

2Calvert raises another claim based on courtroom deputies administering
a 50,000-volt electric shock to him because of his failure to follow the court’s
rule that he stand when addressing the court. While the Texas Court of
Criminal Appeals agreed with Calvert that the incident violated due proc-
ess, it denied relief, concluding that the error was not structural because it
occurred outside of the presence of the jury and did not affect Calvert’s
presumption of innocence or ability to participate in his defense at trial.
Id., at *9-*11. Although it may be appropriate for this Court to defer to
the lower court’s factbound prejudice determination, I underscore how aston-
ishing it is for a court to direct deputies to shock a defendant during trial.
If there could ever be an excuse for such violence, enforcing courtroom deco-
rum would not be it.
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reversing the Texas Court of Criminal Appeals, as Calvert re-
quests. See Kamnsas v. Carr, 577 U. S. 108, 123 (2016) (declining
to “shoehorn . . . into the Eighth Amendmen[t]” a claim that the
jury considered evidence that “clouded [its] consideration of
mitigating evidence,” and suggesting such claims should be
brought under the Due Process Clause); see also Sears v. Upton,
561 U.S. 945, 946 (2010) (per curiam) (summarily reversing be-
cause constitutional error was “plain from the face of the state
court’s opinion”).

I write separately to emphasize that the denial of Calvert’s
petition should not be construed as a rejection of his claim on
the merits.®> Nor does the denial of certiorari suggest the Court
approves of the State’s tactics. As the court below recognized,
the gruesome attack on Officer Logan “had no connection” to
Calvert. 2019 WL 5057268, *58. Indeed, the State introduced
no evidence that Calvert “had attempted to attack or physically
injure anyone” while incarcerated. Ibid. The State asked the
jury to sentence Calvert to death in part because of a different
person’s violent conduct that had nothing to do with Calvert. It
succeeded. Although this case does not meet this Court’s tradi-
tional criteria for certiorari, it still stands as a grim reminder
that courts should rigorously scrutinize how States prove that a
person should face the ultimate penalty. Juries must have a clear
view of the “uniquely individual human beings” they are sentenc-
ing to death, Woodson, 428 U.S., at 304 (plurality opinion), not
one tainted by irrelevant facts about other people’s crimes. The
Constitution and basic principles of justice require nothing less.

No. 20-888. ALI ». BIDEN, PRESIDENT OF THE UNITED
STATES, ET AL. C. A. D. C. Cir. Certiorari denied. JUSTICE
GORSUCH and JUSTICE KAVANAUGH took no part in the consider-
ation or decision of this petition. Reported below: 959 F. 3d 364.

No. 20-1004. COLLIER v. DALLAS COUNTY HOSPITAL DISTRICT,
DBA PARKLAND HEALTH & HOSPITAL SYSTEM. C. A. 5th Cir.
Motion of Howard University School of Law Human and Civil

3In addition to Calvert’s Eighth Amendment claim, the State’s conduct
here may implicate due process. The introduction of irrelevant evidence can
“so infec[t] the sentencing proceeding with unfairness as to render the jury’s
imposition of the death penalty a denial of due process.” Romano v. Okla-
homa, 512 U.S. 1, 12 (1994). The Court’s decision today should not be
viewed as a rejection of the merits of that potential claim, either.
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Rights Clinic for leave to file brief as amicus curiae granted.
Certiorari denied. Reported below: 827 Fed. Appx. 373.

No. 20-1069. JANSSEN PHARMACEUTICALS, INC., ET AL. v.
A. Y. ET AL. Super. Ct. Pa. Certiorari denied. JUSTICE ALITO
took no part in the consideration or decision of this petition. Re-
ported below: 224 A. 3d 1.

No. 20-1227. WHITEHEAD v. NETFLIX, INC., ET AL. C. A. 9th
Cir. Certiorari denied. JUSTICE BREYER took no part in the
consideration or decision of this petition. Reported below: 830
Fed. Appx. 967.

No. 20-1247. Dix »v. EDELMAN FINANCIAL SERVICES, LLC,
ET AL. C. A. Tth Cir. Certiorari denied. JUSTICE BARRETT
took no part in the consideration or decision of this petition. Re-
ported below: 978 F. 3d 507.

No. 20-1317. MACINTYRE v. JPMORGAN CHASE BANK, N. A.
C. A. 10th Cir. Certiorari denied. JUSTICE GORSUCH took no
part in the consideration or decision of this petition. Reported
below: 827 Fed. Appx. 812.

No. 20-6448. DAvIS v. QUAY, WARDEN. C. A. 3d Cir. Certio-
rari denied. JUSTICE ALITO took no part in the consideration or
decision of this petition. Reported below: 818 Fed. Appx. 147.

No. 20-6484. TYLER v. UNITED STATES. C. A. 3d Cir. Cer-
tiorari denied. JUSTICE ALITO took no part in the consideration
or decision of this petition. Reported below: 956 F. 3d 116.

No. 20-7694. EscoBAR DE JESUS v. UNITED STATES. C. A.
1st Cir. Certiorari denied. JUSTICE KAGAN took no part in the
consideration or decision of this petition.

Rehearing Denied

No. 19-8464. MITCHELL v. UNITED STATES, 590 U. S. 983,;

No. 20-959. THIGPEN v. BOARD OF TRUSTEES OF THE LOCAL
807 LABOR-MANAGEMENT PENSION FUND, 592 U. S. 1319;

No. 20-972. IBEABUCHI v. EGGLESTON, DIRECTOR OF OPERA-
TION, ET AL., 592 U. S. 1319;

No. 20-1228. JAYE v. UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF Iowa, 593 U. S. 915;

No. 20-5814. WEBB v. LUMPKIN, DIRECTOR, TEXAS DEPART-
MENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS DIvI-
SION, 592 U. S. 1116;
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No. 20-6007. WRIGHT v. UNITED STATES, 592 U. S. 1093;

No. 20-6039. MCBRIDE v. LUMPKIN, DIRECTOR, TEXAS DE-
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS
Drvision, 592 U. S. 1180;

No. 20-6138. WALKER v. KELLEY, DIRECTOR, ARKANSAS DE-
PARTMENT OF CORRECTION, 592 U. S. 1153;

No. 20-6161. BRUNSON ». UNITED STATES, 592 U. S. 1271,

No. 20-6361. DAvIS v. INCH, SECRETARY, FLORIDA DEPART-
MENT OF CORRECTIONS, ET AL., 592 U. S. 1222;

No. 20-6395. GRIFFITH v. NEW YORK, 592 U. S. 1222;

No. 20-6440. TOSCANO v. ADAM ET AL., 592 U. S. 1190;

No. 20-6510. ForD v. BUDDE, 592 U. S. 1238;

No. 20-6673. DIEHL v. UNITED STATES, 592 U. S. 1240,

No. 20-6735. McCLUNG ET AL. v. ESTEVEZ, 592 U. S. 1321;

No. 20-6751. WALDREP v». SHINN, DIRECTOR, ARIZONA DE-
PARTMENT OF CORRECTIONS, REHABILITATION AND REENTRY,
ET AL., 592 U. S. 1305;

No. 20-6881. DOUGLAS v. ZIMMERMAN ET AL., 592 U. S. 1322;

No. 20-6882. ZoU v. LINDE ENGINEERING NORTH AMERICA,
Inc,, 592 U. S. 1322; and

No. 20-6999. BOUNCHANH v. WASHINGTON STATE HEALTH
CARE AUTHORITY ET AL., 592 U.S. 1324. Petitions for rehear-
ing denied.

No. 20-5808. IN RE LIVERMAN, 592 U.S. 1104. Motion for
leave to file petition for rehearing denied.

No. 20-6835. HAMILTON v. REAGLE, WARDEN, 592 U. S. 1313.

Petition for rehearing denied. JUSTICE BARRETT took no part in
the consideration or decision of this petition.

May 19, 2021
Certiorari Denied
No. 20-8037 (20A166). JoNES v. TExXAS. Ct. Crim. App. Tex.
Application for stay of execution of sentence of death, presented
to JUSTICE ALITO, and by him referred to the Court, denied.
Certiorari denied.
May 20, 2021

Dismissal Under Rule 46

No. 20-1484. SFPP, L. P. v. FEDERAL ENERGY REGULATORY
CoMMISSION ET AL, C. A. D. C. Cir. Certiorari dismissed under
this Court’s Rule 46. Reported below: 967 F. 3d 788.
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MAy 21, 2021
Dismissal Under Rule 46

No. 20-892. ARIOSA DIAGNOSTICS, INC., ET AL. v. [LLUMINA,
INc, ET AL. C. A. Fed. Cir. Certiorari dismissed under this
Court’s Rule 46.1. Reported below: 967 F. 3d 1319.





