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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective October 19, 2018, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
Chief Justice.

For the First Circuit, STEPHEN BREYER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.

For the Fifth Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Sixth Circuit, SONIA SOTOMAYOR, Associate Justice.

For the Seventh Circuit, BRETT M. KAVANAUGH, Associate
Justice.

For the Eighth Circuit, NEIL' M. GORSUCH, Associate Justice.

For the Ninth Circuit, ELENA KAGAN, Associate Justice.

For the Tenth Circuit, SONIA SOTOMAYOR, Associate Justice.

For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice.

For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

October 19, 2018.

(For next previous allotment, see 586 U. S., Pt. 1, p. I1L.)
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ThyssenKrupp Stainless USA, LLC, entered into three contracts with
F. L. Industries, Inc., for the construction of cold rolling mills at Thys-
senKrupp’s steel manufacturing plant in Alabama. Each contract con-
tained a clause requiring arbitration of any contract dispute. F. L. In-
dustries then entered into a subcontractor agreement with petitioner
(GE Energy) for the provision of nine motors to power the cold rolling
mills. After the motors for the cold rolling mills allegedly failed, Outo-
kumpu Stainless USA, LLC (which acquired ownership of the plant),
and its insurers sued GE Energy in Alabama state court. GE Energy
removed the case to federal court under 9 U. S. C. §205. It then moved
to dismiss and compel arbitration, relying on the arbitration clauses in
the F. L. Industries and ThyssenKrupp contracts. The District Court
granted the motion, concluding that both Outokumpu and GE Energy
were parties to the agreement. The Eleventh Circuit reversed. It
concluded that the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (New York Convention or Convention) allows
enforcement of an arbitration agreement only by the parties that actu-
ally signed the agreement and that GE Energy was a nonsignatory. It
also held that allowing GE Energy to rely on state-law equitable estop-
pel doctrines to enforce the arbitration agreement would conflict with
the Convention’s signatory requirement.

Held: The New York Convention does not conflict with domestic equitable
estoppel doctrines that permit the enforcement of arbitration agree-
ments by nonsignatories. Pp. 437-445.

(@) Chapter 1 of the Federal Arbitration Act (FAA) does not “alter
background principles of state contract law regarding the scope of
agreements (including the question of who is bound by them).” Arthur
Andersen LLP v. Carlisle, 556 U. S. 624, 630. The “‘traditional princi-
ples’ of state law” that apply under Chapter 1 include doctrines, like
equitable estoppel, authorizing contract enforcement by a nonsignatory.
Id., at 631-632.

The New York Convention is a multilateral treaty addressing interna-
tional arbitration. One article of the Convention addresses arbitration
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agreements—Article II—and one provision of Article IT addresses the
enforcement of those agreements—Article 11(3). Article II(3) provides
that courts of a contracting state “shall . . . refer the parties to arbitra-
tion” when the parties to an action entered into a written agreement to
arbitrate and one of the parties requests such a referral.

Chapter 2 of the FAA grants federal courts jurisdiction over actions
governed by the Convention. As relevant here, Chapter 2 provides
that “Chapter 1 applies to actions and proceedings brought under this
chapter to the extent that [Chapter 1] is not in conflict with this chapter
or the Convention.” 9 U.S. C. §208. Pp. 437-439.

(b) The application of familiar tools of treaty interpretation estab-
lishes that the state-law equitable estoppel doctrines permitted under
Chapter 1 do not “conflict with . ..the Convention.” §208. Pp.439-444.

(1) The text of the New York Convention does not address whether
nonsignatories may enforce arbitration agreements under domestic doc-
trines such as equitable estoppel. The Convention is simply silent on
the issue of nonsignatory enforcement. This silence is dispositive be-
cause nothing in the Convention’s text could be read to conflict with the
application of domestic equitable estoppel doctrines. Article I1(3)—the
only provision in the Convention addressing the enforcement of arbitra-
tion agreements—contains no exclusionary language; it does not state
that arbitration agreements shall be enforced only in the identified
circumstances. Given that the Convention was drafted against the
backdrop of domestic law, it would be unnatural to read Article I1(3)
to displace domestic doctrines in the absence of such language. This
interpretation is especially appropriate because Article I contemplates
using domestic doctrines to fill gaps in the Convention. Pp. 439-441.

(2) This interpretation is confirmed by the Convention’s negotiation
and drafting history as well as “‘the postratification understanding’ of
signatory nations,” Medellin v. Texas, 552 U. S. 491, 507.

Cherry-picked generalizations from the negotiating and drafting his-
tory cannot be used to create a rule that finds no support in the treaty’s
text. Here, to the extent that the Convention’s drafting history sheds
any light on the treaty’s meaning, it shows only that the drafters sought
to impose baseline requirements on contracting states so that signato-
ries would “not be permitted to decline enforcement of such agreements
on the basis of parochial views of their desirability or in a manner
that would diminish the mutually binding nature of the agreements.”
Scherk v. Alberto-Culver Co., 417 U. S. 506, 520, n. 15.

The postratification understanding of other contracting states—as ev-
idenced by the “[d]ecisions of the courts of other Convention signator-
ies,” El Al Israel Airlines, Ltd. v. Tsut Yuan Tseng, 525 U. S. 155, 175,
and the “postratification conduct” of contracting state governments,
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Zicherman v. Korean Air Lines Co., 516 U. S. 217, 227—may also serve
as an aid to this Court’s interpretation. Here, numerous sources indi-
cate that the New York Convention does not prohibit the application
of domestic law addressing the enforcement of arbitration agreements.
These sources, however, are from decades after the finalization of the
New York Convention’s text in 1958. This diminishes their value as
evidence of the original understanding of the treaty’s meaning.

Finally, because the Court’s textual analysis and the Executive’s in-
terpretation of the Convention align here, there is no need to determine
whether the Executive’s understanding is entitled to “weight” or “defer-
ence.” Cf. Edelman v. Lynchburg College, 535 U. S. 106, 114-115, n. 8.
Pp. 441-444.

(c) The Court of Appeals may address on remand whether GE Energy
can enforce the arbitration clauses under equitable estoppel principles
and which body of law governs that determination. P. 445

902 F. 3d 1316, reversed and remanded.

THOMAS, J., delivered the opinion for a unanimous Court. SOTOMAYOR,
J., filed a concurring opinion, post, p. 445.

Shay Dvoretzky argued the cause for petitioner. With
him on the briefs were Caroline Edsall Littleton, Amanda
K. Rice, Sara Anne Ford, Wesley B. Gilchrist, Amie A.
Vague, and Jeffrey R. Johnson.

Jonathan Y. Ellis argued the cause for the United States
as amicus curiae urging reversal. On the brief were Solici-
tor General Francisco, Assistant Attorney General Hunt,
Deputy Solicitor General Kneedler, Elizabeth B. Prelogar,
and Sharon Swingle.

Jonathan D. Hacker argued the cause for respondents.
With him on the brief were Samantha M. Goldstein, Anton
Metlitsky, Cheri Turnage Gatlin, Melinda S. Kollross, Jo-
seph J. Ferrini, James R. Swinehart, E. Travis Ramey,
Devin C. Dolive, W. Gregory Aimonette, Kenneth R. Wy-
socki, and Kelly A. Jorgensen.™

*Briefs of amici curiae urging reversal were filed for the Chamber of
Commerce of the United States of America by Peter B. Rutledge; for the
Miami International Arbitration Society by Carlos F. Concepcion, Gio-
vanni Angles, and Edward M. Mullins; for the National Association of
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JUSTICE THOMAS delivered the opinion of the Court.

The question in this case is whether the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards,
June 10, 1958, 21 U. S. T. 2517, T. 1. A. S. No. 6997, conflicts
with domestic equitable estoppel doctrines that permit the
enforcement of arbitration agreements by nonsignatories.
We hold that it does not.

I

In 2007, ThyssenKrupp Stainless USA, LLC, entered into
three contracts with F. L. Industries, Inc., for the construc-
tion of cold rolling mills at ThyssenKrupp’s steel manufactur-
ing plant in Alabama. KEach of the contracts contained an
identical arbitration clause. The clause provided that “[a]ll
disputes arising between both parties in connection with or
in the performances of the Contract . . . shall be submitted
to arbitration for settlement.” App. 171.

After executing these agreements, F. L. Industries, Inc.,
entered into a subcontractor agreement with petitioner GE
Energy Power Conversion France SAS, Corp. (GE Energy),
then known as Converteam SAS. Under that agreement,
GE Energy agreed to design, manufacture, and supply
motors for the cold rolling mills. Between 2011 and 2012,
GE Energy delivered nine motors to the Alabama plant
for installation. Soon thereafter, respondent Outokumpu
Stainless USA, LLC, acquired ownership of the plant from
ThyssenKrupp.

According to Outokumpu, GE Energy’s motors failed by
the summer of 2015, resulting in substantial damages. In

Manufacturers by J. Michael Connolly, Thomas R. McCarthy, Peter C.
Tolsdorf, and Leland P. Frost, for the North America Branch of the Char-
tered Institute of Arbitrators by Glenn P. Hendrix and Rebecca Lunceford
Kolb; and for George A. Bermann et al. by Douglass Cassel.

Briefs of amici curiae urging affirmance were filed for Public Citizen
by Scott L. Nelson, Allison M. Zieve, and Kaitlin E. Leary; and for Benja-
min G. Davis et al. by Mr. Davis, pro se, and Raffi Melkonian.

Karla Gilbride filed a brief of amicus curiae for Public Justice.
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2016, Outokumpu and its insurers filed suit against GE En-
ergy in Alabama state court. GE Energy removed the case
to federal court under 9 U. S. C. §205, which authorizes the
removal of an action from state to federal court if the action
“relates to an arbitration agreement . . . falling under the
Convention [on the Recognition and Enforcement of Foreign
Arbitral Awards].” GE Energy then moved to dismiss and
compel arbitration, relying on the arbitration clauses in the
contracts between F. L. Industries, Inc., and ThyssenKrupp.

The District Court granted GE Energy’s motion to dismiss
and compel arbitration with Outokumpu and Sompo Japan
Insurance Company of America. Outokumpu Stainless
USA LLC v. Converteam SAS, 2017 WL 401951 (SD Ala.,
Jan. 30, 2017).! The court held that GE Energy qualified as
a party under the arbitration clauses because the contracts
defined the terms “Seller” and “Parties” to include sub-
contractors. Id., at *4. Because the court concluded that
both Outokumpu and GE Energy were parties to the agree-
ments, it declined to address GE Energy’s argument that the
agreement was enforceable under equitable estoppel. Id.,
at *1, n. 1.

The Eleventh Circuit reversed the District Court’s order
compelling arbitration. Outokumpu Stainless USA, LLC v.
Converteam SAS, 902 F. 3d 1316 (2018). The court inter-
preted the Convention on the Recognition and Enforcement
of Foreign Arbitral Awards (New York Convention or Con-
vention) to include a “requirement that the parties actually
sign an agreement to arbitrate their disputes in order to
compel arbitration.” Id., at 1326 (emphasis in original).
The court concluded that this requirement was not satisfied
because “GE Energy is undeniably not a signatory to the
Contracts.” Ibid. It then held that GE Energy could not
rely on state-law equitable estoppel doctrines to enforce the

1 The District Court later granted GE Energy’s motion to compel arbi-
tration with additional insurers. Outokumpu Stainless USA LLC v. Con-
verteam SAS, 2017 WL 480716 (SD Ala., Feb. 3, 2017).
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arbitration agreement as a nonsignatory because, in the
court’s view, equitable estoppel conflicts with the Conven-
tion’s signatory requirement. Id., at 1326-1327.

Given a conflict between the Courts of Appeals on this
question,? we granted certiorari. 588 U. S. 918 (2019).

II
A

Chapter 1 of the Federal Arbitration Act (FAA) permits
courts to apply state-law doctrines related to the enforce-
ment of arbitration agreements. Section 2 of that chapter
provides that an arbitration agreement in writing “shall be
... enforceable, save upon such grounds as exist at law or in
equity for the revocation of any contract.” 9 U.S.C. §2.
As we have explained, this provision requires federal courts
to “place [arbitration] agreements ‘“upon the same footing
as other contracts.”’” Volt Information Sciences, Inc. v.
Board of Trustees of Leland Stanford Junior Univ., 489
U. S. 468, 474 (1989) (quoting Scherk v. Alberto-Culver Co.,
417 U. S. 506, 511 (1974)). But it does not “alter background
principles of state contract law regarding the scope of agree-
ments (including the question of who is bound by them).”
Arthur Andersen LLP v. Carlisle, 556 U. S. 624, 630 (2009).

The “traditional principles of state law” that apply under
Chapter 1 include doctrines that authorize the enforcement
of a contract by a nonsignatory. Id., at 631 (internal quota-
tion marks omitted). For example, we have recognized that
arbitration agreements may be enforced by nonsignatories
through “‘assumption, piercing the corporate veil, alter ego,
incorporation by reference, third-party beneficiary theories,
waiver and estoppel.”” Ibid. (quoting 21 R. Lord, Williston
on Contracts §57:19, p. 183 (4th ed. 2001)).

2Compare 902 F. 3d 1316, 1326 (CA11 2018), and Yang v. Majestic Blue
Fisheries, LLC, 876 F. 3d 996, 1001-1002 (CA9 2017), with Aggarao v.
MOL Ship Mgmt. Co., 675 F. 3d 355, 375 (CA4 2012), and Sourcing Unlim-
ited, Inc. v. Asimco Int’l, Inc., 526 F. 3d 38, 48 (CA1 2008).
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This case implicates domestic equitable estoppel doctrines.
Generally, in the arbitration context, “equitable estoppel
allows a nonsignatory to a written agreement containing an
arbitration clause to compel arbitration where a signatory to
the written agreement must rely on the terms of that agree-
ment in asserting its claims against the nonsignatory.” Id.,
at 200 (2017). In Arthur Andersen, we recognized that
Chapter 1 of the FAA permits a nonsignatory to rely on
state-law equitable estoppel doctrines to enforce an arbitra-
tion agreement. 556 U. S., at 631-632.

B

The New York Convention is a multilateral treaty that ad-
dresses international arbitration. 21 U.S.T. 2517, T. I. A. S.
No. 6997. It focuses almost entirely on arbitral awards.
Article I(1) describes the Convention as applying only to
“the recognition and enforcement of arbitral awards.” Id.,
at 2519.  Articles III, IV, and V contain recognition and en-
forcement obligations related to arbitral awards for contract-
ing states and for parties seeking the enforcement of arbitral
awards. Id., at 2519-2520. Article VI addresses when an
award can be set aside or suspended. Id., at 2520. And
Article VII(1) states that the “Convention shall not . . . de-
prive any interested party of any right he may have to avail
himself of an arbitral award in the manner and to the extent
allowed by the law or the treaties of the country where such
award is sought to be relied upon.” Id., at 2520-2521.

Only one article of the Convention addresses arbitration
agreements—Article II. That article contains only three
provisions, each one sentence long. Article II(1) requires
“le]ach Contracting State [to] recognize an agreement in
writing under which the parties undertake to submit to arbi-
tration all or any differences which have arisen or which may
arise between them in respect of a defined legal relationship,
whether contractual or not, concerning a subject matter ca-
pable of settlement by arbitration.” Id., at 2519. Article
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II(2) provides that “[t]he term ‘agreement in writing’ shall
include an arbitral clause in a contract or an arbitration
agreement, signed by the parties or contained in an ex-
change of letters or telegrams.” Ibid. Finally, Article
II(3) states that “[tlhe court of a Contracting State, when
seized of an action in a matter in respect of which the parties
have made an agreement within the meaning of this article,
shall, at the request of one of the parties, refer the parties
to arbitration, unless it finds that the said agreement is null
and void, inoperative or incapable of being performed.”
Ibid.
C

In 1970, the United States acceded to the New York Con-
vention, and Congress enacted implementing legislation in
Chapter 2 of the FAA. See 84 Stat. 692, 9 U. S. C. §§201-
208. Chapter 2 grants federal courts jurisdiction over ac-
tions governed by the Convention, §203; establishes venue
for such actions, §204; authorizes removal from state court,
§205; and empowers courts to compel arbitration, §206.
Chapter 2 also states that “Chapter 1 applies to actions and
proceedings brought under this chapter to the extent that
[Chapter 1] is not in conflict with this chapter or the Conven-
tion.” §208.

I11

We must determine whether the equitable estoppel doc-
trines permitted under Chapter 1 of the FAA, see supra, at
437-438, “conflict with . . . the Convention.” §208. Apply-
ing familiar tools of treaty interpretation, we conclude that
they do not conflict.

A

“The interpretation of a treaty, like the interpretation of
a statute, begins with its text.” Medellin v. Texas, 552 U. S.
491, 506 (2008). The text of the New York Convention does
not address whether nonsignatories may enforce arbitration
agreements under domestic doctrines such as equitable es-
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toppel. The Convention is simply silent on the issue of non-
signatory enforcement, and in general, “a matter not covered
is to be treated as not covered”—a principle “so obvious that
it seems absurd to recite it,” A. Scalia & B. Garner, Reading
Law: The Interpretation of Legal Texts 93 (2012).

This silence is dispositive here because nothing in the text
of the Convention could be read to otherwise prohibit
the application of domestic equitable estoppel doctrines.
Only one article of the Convention addresses arbitration
agreements—Article II—and only one provision of Article I1
addresses the enforcement of those agreements—Article
I1(3). The text of Article I1(3) states that courts of a con-
tracting state “shall . . . refer the parties to arbitration”
when the parties to an action entered into a written agree-
ment to arbitrate and one of the parties requests referral to
arbitration. The provision, however, does not restrict con-
tracting states from applying domestic law to refer parties
to arbitration in other circumstances. That is, Article 11(3)
provides that arbitration agreements must be enforced in
certain circumstances, but it does not prevent the application
of domestic laws that are more generous in enforcing arbitra-
tion agreements. Article I1(3) contains no exclusionary lan-
guage; it does not state that arbitration agreements shall be
enforced only in the identified circumstances. Given that
the Convention was drafted against the backdrop of domestic
law, it would be unnatural to read Article II(3) to displace
domestic doctrines in the absence of exclusionary language.
Cf. Marx v. General Revenue Corp., 568 U. S. 371, 380-384
(2013).

This interpretation is especially appropriate in the context
of Article II. Far from displacing domestic law, the provi-
sions of Article II contemplate the use of domestic doctrines
to fill gaps in the Convention. For example, Article II(1)
refers to disputes “capable of settlement by arbitration,” but
it does not identify what disputes are arbitrable, leaving that
matter to domestic law. Mitsubishi Motors Corp. v. Soler
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Chrysler-Plymouth, Inc., 473 U.S. 614, 639, n. 21 (1985).
Similarly, Article I1(3) states that it does not apply to agree-
ments that are “null and void, inoperative or incapable of
being performed,” but it fails to define those terms. Again,
the Convention requires courts to rely on domestic law to fill
the gaps; it does not set out a comprehensive regime that
displaces domestic law.

In sum, the only provision of the Convention that ad-
dresses the enforcement of arbitration agreements is Article
II(3). We do not read the nonexclusive language of that pro-
vision to set a ceiling that tacitly precludes the use of domes-
tic law to enforce arbitration agreements. Thus, nothing in
the text of the Convention “conflict[s] with” the application
of domestic equitable estoppel doctrines permitted under
Chapter 1 of the FAA. 9 U.S. C. §208.

B

“Because a treaty ratified by the United States is ‘an
agreement among sovereign powers,” we have also consid-
ered as ‘aids to its interpretation’ the negotiation and draft-
ing history of the treaty as well as ‘the postratification un-
derstanding’ of signatory nations.” Medellin, 552 U. S., at
507 (quoting Zicherman v. Korean Air Lines Co., 516 U. S.
217, 226 (1996)). These aids confirm our interpretation of
the Convention’s text.

1

Our precedents have looked to the “negotiating and draft-
ing history” of a treaty as an aid in determining the shared
understanding of the treaty. Id., at 226. Invoking this in-
terpretive aid, Outokumpu argues that the Convention’s
drafting history establishes a “rule of consent” that “dis-
place[s] varying local laws.” Brief for Respondents 27. We
are unpersuaded. For one, nothing in the text of the Con-
vention imposes a “rule of consent” that displaces domestic
law—Ilet alone a rule that allows some domestic-law doc-
trines and not others, as Outokumpu proposes. The only



442 GE ENERGY POWER CONVERSION FRANCE SAS
v. OUTOKUMPU STAINLESS USA, LLC

Opinion of the Court

time the Convention uses the word “consent” is in Article
X(3), which addresses ratification and accession procedures.
Moreover, the statements relied on by Outokumpu do not
address the specific question whether the Convention prohib-
its the application of domestic law that would allow nonsig-
natories to compel arbitration. Cherry-picked “generaliza-
tion[s]” from the negotiating and drafting history cannot be
used to create a rule that finds no support in the treaty’s
text. Zicherman, 516 U. S., at 227.

To the extent the drafting history sheds any light on the
meaning of the Convention, it shows only that the drafters
sought to impose baseline requirements on contracting
states. As this Court has recognized, “[iJn their discussion
of [Article II], the delegates to the Convention voiced fre-
quent concern that courts of signatory countries . . . should
not be permitted to decline enforcement of such agreements
on the basis of parochial views of their desirability or in
a manner that would diminish the mutually binding nature
of the agreements.” Scherk, 417 U. S., at 520, n. 15 (citing
G. Haight, Convention on the Recognition and Enforcement
of Foreign Arbitral Awards: Summary Analysis of Record
of United Nations Conference, May/June 1958, pp. 24-28
(1958)). Nothing in the drafting history suggests that the
Convention sought to prevent contracting states from apply-
ing domestic law that permits nonsignatories to enforce arbi-
tration agreements in additional circumstances.

2

“[TThe postratification understanding” of other contracting
states may also serve as an aid to our interpretation of
a treaty’s meaning. Medellin, 552 U.S., at 507 (internal
quotation marks omitted). To discern this understanding,
we have looked to the “[d]ecisions of the courts of other Con-
vention signatories,” Kl Al Israel Airlines, Ltd. v. Tsui
Yuan Tseng, 525 U. S. 155, 175 (1999), as well as the “postrat-
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ification conduct” of the governments of contracting states,
Zicherman, 516 U. S., at 227.

Here, the weight of authority from contracting states indi-
cates that the New York Convention does not prohibit the
application of domestic law addressing the enforcement of
arbitration agreements. The courts of numerous contract-
ing states permit enforcement of arbitration agreements by
entities who did not sign an agreement. See 1 G. Born, In-
ternational Commercial Arbitration §10.02, pp. 1418-1484
(2d ed. 2014) (compiling cases). The United States identifies
at least one contracting state with domestic legislation il-
lustrating a similar understanding. See Brief for United
States as Amicus Curiae 28 (discussing Peru’s national legis-
lation). And GE Energy points to a recommendation issued
by the United Nations Commission on International Trade
Law that, although not directly addressing Article II(3),
adopts a nonexclusive interpretation of Article I1(1) and (2).
Report of the United Nations Commission on International
Trade Law on the Work of Its Thirty-Ninth Session, Recom-
mendation Regarding the Interpretation of Article II, Para-
graph 2, and Article VII, Paragraph 1, of the Convention
on the Recognition and Enforcement of Foreign Arbitral
Awards 191, 2, U. N. Doc. A/61/17, annex II (July 7, 2006)
(UN recommendation).

These sources, while generally pointing in one direction,
are not without their faults. The court decisions, domestic
legislation, and UN recommendation relied on by the parties
occurred decades after the finalization of the New York Con-
vention’s text in 1958. This diminishes the value of these
sources as evidence of the original shared understanding of
the treaty’s meaning. Moreover, unlike the actions and deci-
sions of signatory nations, we have not previously relied on
UN recommendations to discern the meaning of treaties.
See also Yang v. Majestic Blue Fisheries, LLC, 876 F. 3d
996, 1000-1001 (CA9 2017) (declining to give weight to the
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2006 UN recommendation). But to the extent this evidence
is given any weight, it confirms our interpretation of the
Convention’s text.

3

Finally, the parties dispute whether the Executive’s inter-
pretation of the New York Convention should affect our
analysis. The United States claims that we should apply
a “‘canon of deference’” and give “‘“great weight”’” to
an interpretation set forth by the Executive in an amicus
brief submitted to the D. C. Circuit in 2014. Brief for
United States as Amicus Curiae 30 (quoting Abbott v. Ab-
bott, 560 U. S. 1, 15 (2010)); see also Brief for United States
as Amicus Curiae in No. 13-7004 (CADC), pp. 7, 9. GE
Energy echoes this request. Outokumpu, on the other hand,
argues that the Executive’s noncontemporaneous interpreta-
tion sheds no light on the meaning of the treaty, asserting
that the Executive expressed the “opposite . . . view at the
time of the Convention’s adoption.” Brief for Respondents
33. Outokumpu asserts that this Court has repeatedly re-
jected executive interpretations that contradict the treaty’s
text or the political branches’ previous understanding of a
treaty. Id., at 34-35 (citing, e. g., Chan v. Korean Air Lines,
Ltd., 490 U.S. 122, 136 (1989) (Brennan, J., concurring
in judgment); Perkins v. Elg, 307 U.S. 325, 328, 337-349
(1939)).

We have never provided a full explanation of the basis for
our practice of giving weight to the Executive’s interpreta-
tion of a treaty. Nor have we delineated the limitations of
this practice, if any. But we need not resolve these issues
today. Our textual analysis aligns with the Executive’s in-
terpretation so there is no need to determine whether the
Executive’s understanding is entitled to “weight” or “defer-
ence.” Cf. Edelman v. Lynchburg College, 535 U.S. 106,
114-115, n. 8 (2002) (“[T]here is no need to resolve deference
issues when there is no need for deference”).
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Iv

The Court of Appeals did not analyze whether Article I11(3)
of the New York Convention conflicts with equitable estop-
pel. Instead, the court held that Article II(1) and (2) include
a “requirement that the parties actually sign an agreement
to arbitrate their disputes in order to compel arbitration.”
902 F. 3d, at 1326. But those provisions address the recog-
nition of arbitration agreements, not who is bound by a rec-
ognized agreement. Article II(1) simply requires contract-
ing states to “recognize an agreement in writing,” and
Article II(2) defines the term “agreement in writing.”
Here, the three agreements at issue were both written and
signed.> Only Article II(3) speaks to who may request re-
ferral under those agreements, and it does not prohibit the
application of domestic law. See supra, at 440-441.

Because the Court of Appeals concluded that the Conven-
tion prohibits enforcement by nonsignatories, the court did
not determine whether GE Energy could enforce the arbitra-
tion clauses under principles of equitable estoppel or which
body of law governs that determination. Those questions
can be addressed on remand. We hold only that the New
York Convention does not conflict with the enforcement of
arbitration agreements by nonsignatories under domestic-
law equitable estoppel doctrines.

* * *

For the foregoing reasons, we reverse the judgment of the
Court of Appeals and remand the case for further proceed-
ings consistent with this opinion.

It is so ordered.

JUSTICE SOTOMAYOR, concurring.

I agree with the Court that the Convention on the Recog-
nition and Enforcement of Foreign Arbitral Awards, June 10,

3We do not address whether Article I1(2) requires a signed agreement.
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1958, 21 U. S. T. 2517, T. I. A. S. No. 6997 (Convention), does
not categorically prohibit the application of domestic doc-
trines, such as equitable estoppel, that may permit non-
signatories to enforce arbitration agreements. I note, how-
ever, that the application of such domestic doctrines is
subject to an important limitation: Any applicable domestic
doctrines must be rooted in the principle of consent to
arbitrate.

This limitation is part and parcel of the Federal Arbitra-
tion Act (FAA) itself. It is a “basic precept,” Stolt-Nielsen
S. A. v. AnimalFeeds Int’l Corp., 559 U. S. 662, 681 (2010),
that “[alrbitration under the [FAA] is a matter of consent,
not coercion,” Volt Information Sciences, Inc. v. Board of
Trustees of Leland Stanford Junior Univ., 489 U. S. 468, 479
(1989); see also, e. g., Lamps Plus, Inc. v. Varela, 587 U. S.
176, 184 (2019) (“Consent is essential under the FAA”); Gran-
ite Rock Co. v. Teamsters, 561 U. S. 287, 299 (2010) (“[TThe
first principle that underscores all of our arbitration deci-
sions” is that “[aJrbitration is strictly ‘a matter of consent’”).
“We have emphasized th[is] ‘foundational FAA principle’
many times,” Lamps Plus, 587 U. S., at 184 (quoting Stolt-
Nielsen, 559 U. S., at 684) (citing cases), and even the parties
find common ground on the point, see Tr. of Oral Arg. 7, 49;
Brief for Respondents 2.

Because this consent principle governs the FAA on the
whole, it constrains any domestic doctrines under Chapter 1
of the FAA that might “appl[y]” to Convention proceedings
(to the extent they do not “conflict with” the Convention).
9 U. S. C. §208; cf. ante, at 439. Parties seeking to enforce
arbitration agreements under Article II of the Convention
thus may not rely on domestic nonsignatory doctrines that
fail to reflect consent to arbitrate.

While the FA A’s consent principle itself is crystalline, it is
admittedly difficult to articulate a bright-line test for deter-
mining whether a particular domestic nonsignatory doctrine
reflects consent to arbitrate. That is in no small part be-
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cause some domestic nonsignatory doctrines vary from juris-
diction to jurisdiction. With equitable estoppel, for in-
stance, one formulation of the doctrine may account for a
party’s consent to arbitrate while another does not. Cf.
Brief for Respondents 45 (maintaining that courts have ap-
plied at least “three different versions” of GE Energy’s
equitable-estoppel theory, including one that allegedly
“allows a non-party to force arbitration even of claims wholly
unconnected to the agreement”). Lower courts must there-
fore determine, on a case-by-case basis, whether applying
a domestic nonsignatory doctrine would violate the FAA’s
inherent consent restriction.*

Article II of the Convention leaves much to the contract-
ing states to resolve on their own, and the FAA imposes few
restrictions. Nevertheless, courts applying domestic non-
signatory doctrines to enforce arbitration agreements under
the Convention must strictly adhere to “the foundational
FAA principle that arbitration is a matter of consent.”
Stolt-Nielsen, 559 U. S., at 684.  Because the Court’s opinion
is consistent with this limitation, I join it in full.

*In this case, however, I am skeptical that any domestic nonsignatory
doctrines need come into play at all, because Outokumpu appears to have
expressly agreed to arbitrate disputes under the relevant contract with
subcontractors like GE Energy. The contract provided that disputes aris-
ing between the buyer and seller in connection with the contract were
subject to arbitration. App. 171. It also specified that the seller in the
contract “shall be understood” to include “[sJub-contractors.” Id., at 88—
89. And it appended a list of potential subcontractors, one of which was
GE Energy’s predecessor, Converteam. Id., at 184-185.
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FINANCIAL OVERSIGHT AND MANAGEMENT
BOARD FOR PUERTO RICO ». AURELIUS
INVESTMENT, LLC, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIRST CIRCUIT

No. 18-1334. Argued October 15, 2019—Decided June 1, 2020*

In 2016, in response to a fiscal crisis in Puerto Rico, Congress invoked its
Article IV power to “make all needful Rules and Regulations respecting
the Territory . . . belonging to the United States,” §3, cl. 2, to enact
the Puerto Rico Oversight, Management, and Economic Stability Act
(PROMESA). PROMESA created a Financial Oversight and Manage-
ment Board, whose seven voting members are to be appointed by the
President without the Senate’s advice and consent. Congress author-
ized the Board to file for bankruptcy on behalf of Puerto Rico or its
instrumentalities, to supervise and modify Puerto Rico’s laws and
budget, and to gather evidence and conduct investigations in support of
these efforts.

After President Obama selected the Board’s members, the Board filed
bankruptey petitions on behalf of the Commonwealth and five of its enti-
ties. Both court and Board had decided a number of matters when
several creditors moved to dismiss the proceedings on the ground that
the Board members’ selection violated the Constitution’s Appointments
Clause, which says that the President “shall nominate, and by and with
the Advice and Consent of the Senate, shall appoint . .. all . . . Officers
of the United States . ...” Art. II, §2, cl. 2. The court denied the
motions, but the First Circuit reversed. It held that the Board mem-
bers’ selection violated the Appointments Clause but also concluded that
any Board actions taken prior to its decision were valid under the “de
facto officer” doctrine.

*Together with No. 18-1475, Aurelius Investment, LLC, et al. v. Com-
monwealth of Puerto Rico et al., No. 18-1496, Official Committee of Unse-
cured Creditors of All Title I1I Debtors Other Than COFINA v. Aurelius
Investment, LLC, et al., No. 18-1514, United States v. Aurelius Invest-
ment, LLC, et al., and No. 18-1521, Union de Trabajadores de la Industria
Eléctrica y Riego, Inc. v. Financial Oversight and Management Board
for Puerto Rico et al., also on certiorari to the same court.
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Held:

1. The Appointments Clause constrains the appointments power as to
all officers of the United States, even those who exercise power in or in
relation to Puerto Rico. The Constitution’s structure provides strong
reason to believe that this is so. The Appointments Clause reflects an
allocation of responsibility, between President and Senate, in cases in-
volving appointment to high federal office. Concerned about possible
manipulation of appointments, the Founders both concentrated the ap-
pointment power and distributed it, ensuring that primary responsibil-
ity for important nominations would fall on the President while also
ensuring that the Senate’s advice and consent power would provide a
check on that power. Other, similar structural constraints in the Con-
stitution apply to all exercises of federal power, including those related
to Article IV entities. Cf., e.g., Metropolitan Washington Airports
Authority v. Citizens for Abatement of Aircraft Noise, Inc., 501 U. S.
252, 270-271 (MWAA). The objectives advanced by the Appointments
Clause counsel strongly in favor of applying that Clause to all officers
of the United States, even those with powers and duties related to
Puerto Rico. Indeed, the Clause’s text firmly indicates that it applies
to the appointment of all “Officers of the United States.” And history
confirms this reading. Congress’ longstanding practice of requiring the
Senate’s advice and consent for territorial Governors with important
federal duties supports the inference that Congress expected the Ap-
pointments Clause to apply to at least some officials with supervisory
authority over the Territories. Pp. 456-459.

2. The Appointments Clause does not restrict the appointment or se-
lection of the Board members. Pp. 459-471.

(a) The Appointments Clause does not restrict the appointment of
local officers that Congress vests with primarily local duties. The
Clause’s language suggests a distinction between federal officers—who
exercise power of the National Government—and nonfederal officers—
who exercise power of some other government. Pursuant to Article I,
§8, cl. 17, and Article 1V, §3, Congress has long legislated for entities
that are not States—the District of Columbia and the Territories. In
so doing, Congress has both made local law directly and also created
local government structures, staffed by local officials, who themselves
have made and enforced local law. This suggests that when Congress
creates local offices using these two unique powers, the officers exercise
power of the local government, not the Federal Government. Histori-
cal practice indicates that a federal law’s creation of an office does not
automatically make its holder an officer of the United States. Congress
has for more than two centuries created local offices for the Territories



450 FINANCIAL OVERSIGHT AND MANAGEMENT BD. FOR
PUERTO RICO ». AURELIUS INVESTMENT, LLC

Syllabus

and District of Columbia that are filled through election or local execu-
tive appointment. And the history of Puerto Rico—whose public offi-
cials with important local responsibilities have been selected in ways
that the Appointments Clause does not describe—is consistent with the
history of other entities that fall within Article IV’s scope and with the
history of the District of Columbia. This historical practice indicates
that when an officer of one of these local governments has primarily
local duties, he is not an officer of the United States within the meaning
of the Appointments Clause. Pp. 459-464.

(b) The Board members here have primarily local powers and du-
ties. PROMESA says that the Board is “an entity within the territorial
government” that “shall not be considered a department, agency, estab-
lishment, or instrumentality of the Federal Government,” §101(c), 130
Stat. 553, and Congress gave the Board a structure, duties, and related
powers that are consistent with this statement. The Board’s broad in-
vestigatory powers—administering oaths, issuing subpoenas, taking evi-
dence, and demanding data from governments and creditors alike—are
backed by Puerto Rican, not federal, law. Its powers to oversee the
development of Puerto Rico’s fiscal and budgetary plans are also quint-
essentially local. And in exercising its power to initiate bankruptcy
proceedings, the Board acts on behalf of, and in the interests of, Puerto
Rico. Pp. 465-467.

(¢) Buckley v. Valeo, 424 U.S. 1, Freytag v. Commissioner, 501
U. S. 868, and Lucia v. SEC, 585 U. S. 237, do not provide the relevant
legal test here, for each considered an Appointments Clause problem
concerning the importance or significance of duties that were indisput-
ably federal or national in nature. Nor do Lebron v. National Railroad
Passenger Corporation, 513 U.S. 374, or MWAA, 501 U. S. 252, help.
Lebron considered whether Amtrak was a governmental or a private
entity, but the fact that the Board is a Government entity does not
answer the “primarily local versus primarily federal” question. And
the MWAA Court expressly declined to address Appointments Clause
questions. However, the Court’s analysis in O’Donoghue v. United
States, 289 U. S. 516, and Palmore v. United States, 411 U. S. 389, does
provide a rough analogy. In O’Donoghue, the Court found that Article
IIT’s tenure and salary protections applied to judges of the District of
Columbia courts because those courts exercised the judicial power of
the United States. But the Court reached the seemingly opposite con-
clusion in Palmore, a case decided after Congress had altered the nature
of the District of Columbia local courts so that its judges adjudicated
primarily local issues. Pp. 467-471.

3. Given the conclusion reached here, there is no need to consider
whether to overrule the “Insular Cases” and their progeny, see, e. g.,
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Downes v. Bidwell, 182 U. S. 244, 287, to consider the application of the
de facto officer doctrine, see Ryder v. United States, 515 U. S. 177, or to
decide questions about the application of the Federal Relations Act and
Public Law 600. Pp. 471-473.

915 F. 3d 838, reversed and remanded.

BREYER, J., delivered the opinion of the Court, in which ROBERTS, C. J,,
and GINSBURG, ALITO, KAGAN, GORSUCH, and KAVANAUGH, JJ., joined.
THOMAS, J., post, p. 473, and SOTOMAYOR, J., post, p. 482, filed opinions
concurring in the judgment.

Donald B. Verrilli, Jr., argued the cause for the Financial
Oversight and Management Board for Puerto Rico. With
him on the briefs were Ginger D. Anders, Sarah G. Boyce,
Adele M. El-Khouri, Rachel G. Miller-Ziegler, Jordan D.
Segall, Martin J. Bienenstock, Timothy W. Mungoven, Mark
D. Harris, and Chantel L. Febus.

Deputy Solicitor General Wall argued the cause for the
United States. With him on the briefs were Solicitor Gen-
eral Francisco, Assistant Attorney General Humnt, Deputy
Assistant Attorney General Mooppan, Vivek Suri, Mark R.
Freeman, and Michael S. Raab.

Theodore B. Olson argued the cause for Aurelius Invest-
ment, LLC, et al. With him on the briefs were Matthew D.
McGill, Helgi C. Walker, Lucas C. Townsend, Lochlan F.
Shelfer, Jeremy M. Christiansen, and Joshua M. Wesnesk:.

Jessica E. Méndez-Colberg argued the cause for Unién de
Trabajadores de la Industria Eléctrica y Riego, Inc. With
her on the briefs was Rolando Emmanuelli-Jiménez.

Kathleen M. Sullivan, Susheel Kirpalani, Rafael Escal-
era, and Sylvia M. Anzmend filed a brief for COFINA Se-
nior Bondholders’ Coalition.

Ian Heath Gershengorn, Lindsay C. Harrison, Devi M.
Rao, and Catherine Steege filed briefs for Official Committee
of Retired Employees of the Commonwealth of Puerto Rico.

Neal D. Mollen and Stephen B. Kinnaird filed briefs in all
cases for the Official Committee of Unsecured Creditors of
All Title IIT Debtors (Other Than COFINA).
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Walter Dellinger, Peter Friedman, William J. Sushon,
and Yaira Dubin filed briefs for Puerto Rico Fiscal Agency
and Financial Advisory Authority.f

JUSTICE BREYER delivered the opinion of the Court.

The Constitution’s Appointments Clause says that the
President

“shall nominate, and by and with the Advice and Con-
sent of the Senate, shall appoint Ambassadors, other
public Ministers and Consuls, Judges of the supreme
Court, and all other Officers of the United States .. ..”
Art. I, §2, cl. 2 (emphasis added).

tBriefs of amici curiae urging reversal in all cases were for DRA Enti-
ties by Robert Loeb, Matthew R. Shahabian, and Arturo J. Garcia-Sold,
for Elected Officers of the Commonwealth of Puerto Rico by Jorge
Martinez-Luciano and Emil Rodriguez-Escudero; for the Pacific Legal
Foundation by Daniel M. Ortner; and for Alan Mygatt-Tauber by
Mr. Mygatt-Tauber, pro se.

Briefs of amici curiae urging affirmance in all cases were filed for the
Virgin Islands Bar Association by J Russell B. Pate and Edward L.
Barry; and for Anibal Acevedo-Vild by Mr. Acevedo-Vild, pro se, and Joel
A. Montalvo.

Anthony Michael Sabino, pro se, filed a brief of amicus curiae urging
affirmance in No. 18-1334.

Briefs of amici curiae were filed in all cases for the Autonomous Munici-
pality of San Juan, Puerto Rico, by Julissa Reynoso, Aldo Badini, Mar-
celo M. Blackburn, and Michael A. Ferndndez; for the American Civil
Liberties Union et al. by Adriel I. Cepeda Derieux, Cecillia D. Wang,
David D. Cole, and William Ramirez; for the Cato Institute by Ilya
Shapiro; filed for the Chamber of Commerce of the United States of
America by Ruthanne M. Deutsch and Hyland Hunt; for the Equally
American Legal Defense and Education Fund by Steven S. Rosenthal and
Neil C. Weare; for Former Federal and Local Judges by Gregory Dubin-
sky; for Scholars of Constitutional Law et al. by David N. Rosen; and
for the Washington Legal Foundation by Richard A. Samp and Cory L.
Andrews.

José A. Herndndez Mayoral filed a brief of amici curiae in Nos. 18-
1334, 18-1496, and 18-1514 for Sila M. Calderon et al.
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In 2016, Congress enacted the Puerto Rico Oversight, Man-
agement, and Economic Stability Act (PROMESA). 130
Stat. 549, 48 U. S. C. §2101 et seq. That Act created a Fi-
nancial Oversight and Management Board, and it provided,
as relevant here, that the President could appoint its seven
members without “the advice and consent of the Senate,”
1. e., without Senate confirmation.

The question before us is whether this method of appoint-
ment violates the Constitution’s Senate-confirmation re-
quirement. In our view, the Appointments Clause governs
the appointments of all officers of the United States, includ-
ing those located in Puerto Rico. Yet two provisions of the
Constitution empower Congress to create local offices for the
Distriet of Columbia and for Puerto Rico and the Territories.
See Art. I, §8, cl. 17; Art. IV, §3, cl. 2. And the Clause’s
term “Officers of the United States” has never been under-
stood to cover those whose powers and duties are primarily
local in nature and derive from these two constitutional pro-
visions. The Board’s statutory responsibilities consist of
primarily local duties, namely, representing Puerto Rico in
bankruptcy proceedings and supervising aspects of Puerto
Rico’s fiscal and budgetary policies. We therefore find that
the Board members are not “Officers of the United States.”
For that reason, the Appointments Clause does not dictate
how the Board’s members must be selected.

I
A

In 2006, tax advantages that had previously led major
businesses to invest in Puerto Rico expired. See Small
Business Job Protection Act of 1996, § 1601, 110 Stat. 1827.
Many industries left the island. Emigration increased.
And the public debt of Puerto Rico’s government and its in-
strumentalities soared, rising from $39.2 billion in 2005 to
$71 billion in 2016. See Dept. of Treasury, Puerto Rico’s
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Economic and Fiscal Crisis 1, 3, https://www.treasury.gov/
connect/blog/Documents/Puerto_Ricos_fiscal_challenges
.pdf; GAO, U. S. Territories: Public Debt Outlook 12 (GAO-
18-160, 2017).

Puerto Rico found that it could not service that debt. Yet
Puerto Rico could not easily restructure it. The Federal
Bankruptey Code’s municipality-related Chapter 9 did not
apply to Puerto Rico (or to the District of Columbia). See
11 U. S. C. §§109(c), 101(52). But at the same time, federal
bankruptcy law invalidated Puerto Rico’s own local “debt-
restructuring” statutes. Puerto Rico v. Franklin Cal. Taax-
Free Trust, 579 U.S. 115 (2016). In 2016, in response to
Puerto Rico’s fiscal crisis, Congress enacted PROMESA.
130 Stat. 549, 48 U. S. C. §2101 et seq.

PROMESA allows Puerto Rico and its entities to file for
federal bankruptcy protection. See §§301, 302, 130 Stat.
577, 579; cf. 11 U. S. C. §901 (related to bankruptcies of local
governments). The filing and subsequent proceedings are
to take place in the United States District Court for the Dis-
trict of Puerto Rico, before a federal judge selected by the
Chief Justice of the United States. PROMESA §§307-308,
130 Stat. 582. PROMESA also created the Financial Over-
sight and Management Board—with seven members ap-
pointed by the President and with the Governor serving as
an ex officio member. §$101(b), (e), id., at 553, 554-555.
PROMESA gives the Board authority to file for bankruptey
on behalf of Puerto Rico or its instrumentalities. §304(a), id.,
at 579. The Board can supervise and modify Puerto Rico’s
laws (and budget) to “achieve fiscal responsibility and access
to the capital markets.” §201(b), id., at 564; see §§201-207,
id., at 563-575. And it can gather evidence and conduct in-
vestigations in support of these efforts. § 104, id., at 558-561.

As we have just said, PROMESA gives the President of
the United States the power to appoint the Board’s seven
members without Senate confirmation, so long as he selects
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six from lists prepared by congressional leaders. §101(e)
(2)(A), id., at 554-555.
B

On August 31, 2016, President Obama selected the Board’s
seven members in the manner just described. The Board
established offices in Puerto Rico and New York, and soon
filed bankruptcy petitions on behalf of the Commonwealth
and (eventually) five Commonwealth entities. Title I1I
Petition in No. 17-BK-3283 (PR); see Order Pursuant to
PROMESA Section 304(g), No. 17-BK-3283 (PR, Oct. 9,
2019), Doc. 8829 (consolidating petitions filed on behalf of the
Commonwealth of Puerto Rico, the Puerto Rico Sales Tax
Financing Corporation, the Puerto Rico Highways and
Transportation Authority, the Employees Retirement Sys-
tem of the Government of the Commonwealth of Puerto Rico,
the Puerto Rico Electric Power Authority, and the Puerto
Rico Public Buildings Authority). And THE CHIEF JUSTICE
then selected a federal judge to serve as bankruptey judge
for Puerto Rico. Designation of Presiding District Judge,
No. 17-BK-3283 (PR, May 5, 2017), Doc. 4.

After both court and Board had decided a number of mat-
ters, several creditors moved to dismiss all proceedings on
the ground that the Board members’ selection violated the
Appointments Clause. The court denied the motions. See
In re Financial Oversight and Management Bd. of Puerto
Rico, 318 F. Supp. 3d 537, 556557 (PR 2018). The creditors
appealed to the United States Court of Appeals for the First
Circuit. That court reversed. It held that the selection of
the Board’s members violated the Appointments Clause.
915 F. 3d 838, 861 (2019). But it concluded that those Board
actions taken prior to its decision remained valid under the
“de facto officer” doctrine. Id., at 862-863; see, e.g., Mc-
Dowell v. United States, 159 U. S. 596, 601 (1895) (judicial
decisions could not later be attacked on ground that an un-
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lawfully sitting judge presided); Ball v. United States, 140
U. S. 118, 128-129 (1891) (same).

The Board, the United States, and various creditors then
filed petitions for certiorari in this Court, some arguing that
the appointments were constitutionally valid, others that the
de facto officer doctrine did not apply. Compare Pets. for
Cert. in Nos. 18-1334, 18-1496, 18-1514 with Pets. for Cert.
in Nos. 18-1475, 18-1521. In light of the importance of the
questions, we granted certiorari in all the petitions and con-
solidated them for argument. 588 U. S. 901 (2019).

II

Congress created the Board pursuant to its power under
Article IV of the Constitution to “make all needful Rules and
Regulations respecting the Territory . . . belonging to the
United States.” §3, cl. 2; see PROMESA §101(b)(2), 130
Stat. 5563. Some have argued in these cases that the Ap-
pointments Clause simply does not apply in the context of
Puerto Rico. But, like the Court of Appeals, we believe the
Appointments Clause restricts the appointment of all officers
of the United States, including those who carry out their
powers and duties in or in relation to Puerto Rico.

The Constitution’s structure provides strong reason to be-
lieve that is so. The Constitution separates the three basic
powers of Government—legislative, executive, and judicial—
with each branch serving different functions. But the Con-
stitution requires cooperation among the three branches in
specified areas. Thus, to become law, proposed legislation
requires the agreement of both Congress and the President
(or, a supermajority in Congress). See INS v. Chadha, 462
U. S. 919, 955 (1983) (noting that the Constitution prescribes
only four specific actions that Congress can take without bi-
cameralism and presentment). At the same time, legislation
must be consistent with constitutional constraints, and we
usually look to the Judiciary as the ultimate interpreter of
those constraints.
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The Appointments Clause reflects a similar allocation of
responsibility, between President and Senate, in cases in-
volving appointment to high federal office. That Clause re-
flects the Founders’ reaction to “one of [their] generation’s
greatest grievances against [pre-Revolutionary] executive
power,” the manipulation of appointments. Freytag v. Com-
masstoner, 501 U. S. 868, 883 (1991); see also The Federalist
No. 76, p. 455 (C. Rossiter ed. 1961) (A. Hamilton) (the Ap-
pointments Clause helps to preserve democratic accountabil-
ity). The Founders addressed their concerns with the ap-
pointment power by both concentrating it and distributing
it.  On the one hand, they ensured that primary responsibil-
ity for nominations would fall on the President, whom they
deemed “less vulnerable to interest-group pressure and per-
sonal favoritism” than a collective body. FEdmond v. United
States, 520 U.S. 651, 6569 (1997). See also The Federalist
No. 76, at 455 (“The sole and undivided responsibility of one
man will naturally beget a livelier sense of duty and a more
exact regard to reputation”). On the other hand, they en-
sured that the Senate’s advice and consent power would pro-
vide “an excellent check upon a spirit of favoritism in the
President and a guard against the appointment of unfit char-
acters.” NLRB v. SW General, Inc., 580 U.S. 288, 293
(2017) (internal quotation marks omitted). By “limiting the
appointment power” in this fashion, the Clause helps to “en-
sure that those who wielded [the appointments power]| were
accountable to political force and the will of the people.”
Freytag, supra, at 884; see also Edmond, 520 U. S., at 659.
“The blame of a bad nomination would fall upon the presi-
dent singly and absolutely,” while “[t]he censure of rejecting
a good one would lie entirely at the door of the senate.” Id.,
at 660 (internal quotation marks omitted).

These other structural constraints, designed in part to en-
sure political accountability, apply to all exercises of federal
power, including those related to Article IV entities. Cf.,
e. 9., Metropolitan Washington Airports Authority v. Citi-
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zens for Abatement of Aircraft Noise, Inc., 501 U.S. 252
270-271 (1991) (MWAA) (separation-of-powers principles
apply when Congress acts under its Article IV power to leg-
islate “respecting . . . other Property”). See also, e. g., Act
of Aug. 7, 1789, ch. 8, 1 Stat. 50 (the First Congress using
bicameralism and presentment to make rules and regulations
for the Northwest Territory). The objectives advanced by
the Appointments Clause counsel strongly in favor of that
Clause applying to the appointment of all “Officers of the
United States.” Why should it be different when such an
officer’s duties relate to Puerto Rico or other Article IV
entities?

Indeed, the Appointments Clause has no Article IV excep-
tion. The Clause says in part that the President

“shall nominate, and by and with the Advice and Con-
sent of the Senate, shall appoint Ambassadors, other
public Ministers and Consuls, Judges of the supreme
Court, and all other Officers of the United States, whose
Appointments . . . shall be established by Law . ...”
Art. I1, §2, cl. 2.

That text firmly indicates that it applies to the appointment
of all “Officers of the United States.” And history confirms
this reading. Before the writing of the Constitution, Con-
gress had enacted an ordinance that allowed Congress to ap-
point officers to govern the Northwest Territory. As soon
as the Constitution became law, the First Congress
“adapt[ed]” that ordinance “to the present Constitution of
the United States,” Act of Aug. 7, 1789, 1 Stat. 51, in large
part by providing for an appointment process consistent
with the constraints of the Appointments Clause. In partic-
ular, it provided for a Presidential-appointment, Senate-
confirmation process for high-level territorial appointees
who assumed federal, as well as local, duties. See id., at 52,
n. (a); §1, id., at 53 (appointment by President, and confir-
mation by Senate, of Governor, secretary, and members of
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the upper house); Act of Sept. 11, 1789, ch. 13, §1, 1 Stat. 68
(Governor “dischargfed]” the federal “duties of superintend-
ent of Indian affairs”). Later Congresses took a similar ap-
proach to later territorial Governors with federal duties.
See Act of June 6, 1900, §10, 31 Stat. 325 (appointment of
Governor of Territory of Alaska by President with confir-
mation by Senate); §2, id., at 322 (federal duties of Alaska
territorial Governor include entering into contracts in name
of the United States and granting reprieves for federal of-
fenses); Act of Mar. 2, 1819, §§3, 10, 3 Stat. 494, 495 (similar
for Governor of Arkansas). We do not mean to suggest that
every time Congress chooses to require advice and consent
procedures it does so because they are constitutionally re-
quired. At times, Congress may wish to require Senate con-
firmation for policy reasons. KEven so, Congress’ practice of
requiring advice and consent for these Governors with im-
portant federal duties supports the inference that Congress
expected the Appointments Clause to apply to at least some
officials with supervisory authority over the Territories.

Given the Constitution’s structure, this history, roughly
analogous case law, and the absence of any conflicting author-
ity, we conclude that the Appointments Clause constrains the
appointments power as to all “Officers of the United States,”
even when those officers exercise power in or related to
Puerto Rico.

I11

A

The more difficult question before us is whether the Board
members are officers of the United States such that the Ap-
pointments Clause requires Senate confirmation. If they
are not officers of the United States, but instead are some
other type of officer, the Appointments Clause says nothing
about them. (No one suggests that they are “Ambassa-
dors,” “other public Ministers and Consuls,” or “Judges of
the supreme Court.”) And as we shall see, the answer to
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this question turns on whether the Board members have pri-
marily local powers and duties.

The language at issue does not offer us much guidance for
understanding the key term “of the United States.” The
text suggests a distinction between federal officers—officers
exercising power of the National Government—and nonfed-
eral officers—officers exercising power of some other gov-
ernment. The Constitution envisions a federalist structure,
with the National Government exercising limited federal
power and other, local governments—usually state govern-
ments—exercising more expansive power. But the Consti-
tution recognizes that for certain localities, there will be no
state government capable of exercising local power. Thus,
two provisions of the Constitution, Article I, §8, cl. 17, and
Article IV, §3, cl. 2, give Congress the power to legislate for
those localities in ways “that would exceed its powers, or at
least would be very unusual” in other contexts. Palmore v.
United States, 411 U. S. 389, 398 (1973). Using these pow-
ers, Congress has long legislated for entities that are not
States—the District of Columbia and the Territories. See
District of Columbia v. John R. Thompson Co., 346 U. S. 100,
104-106 (1953). And, in doing so, Congress has both made
local law directly and also created structures of local govern-
ment, staffed by local officials, who themselves have made
and enforced local law. Compare, e. g., Act of Mar. 2, 1962,
§401, 76 Stat. 17 (changing D. C. liquor tax from $1.25 per
gallon to $1.50 per gallon), with District of Columbia Self-
Government and Governmental Reorganization Act, 87 Stat.
774 (giving local D. C. government primary legislative con-
trol over local matters). This structure suggests that when
Congress creates local offices using these two unique powers,
the officers exercise power of the local government, not the
Federal Government. Cf. American Ins. Co. v. 356 Bales of
Cotton, 1 Pet. 511, 546 (1828) (Marshall, C. J.) (territorial
courts may exercise the judicial power of the Territories
without the life tenure and salary protections mandated by
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Article III for federal judges); Cincinnati Soap Co. v. United
States, 301 U. S. 308, 323 (1937) (territorial legislators may
exercise the legislative power of the Territories without vio-
lating the nondelegation doctrine).

History confirms what the Constitution’s text and struc-
ture suggest. See NLRB v. Noel Canning, 573 U.S. 513,
524 (2014) (relying on history and structure in interpreting
the Recess Appointments Clause). See also McCulloch v.
Maryland, 4 Wheat. 316, 401 (1819) (emphasizing the utility
of historical practice in interpreting constitutional provi-
sions). Longstanding practice indicates that a federal law’s
creation of an office in this context does not automatically
make its holder an “Officer of the United States.” Rather,
Congress has often used these two provisions to create local
offices filled in ways other than those specified in the Ap-
pointments Clause. When the First Congress legislated for
the Northwest Territories, for example, it created a House
of Representatives for the Territory with members selected
by election. It also created an upper house of the territorial
legislature, whose members were appointed by the President
(without Senate confirmation) from lists provided by the
elected, lower house. And it created magistrates appointed
by the Governor. See Act of Aug. 7, 1789, 1 Stat. 51, n. ().

The practice of creating by federal law local offices for the
Territories and District of Columbia that are filled through
election or local executive appointment has continued un-
abated for more than two centuries. See, e. g., ibid. (North-
west Territories local offices filled by election); Act of Apr.
7, 1798, §3, 1 Stat. 550 (Mississippi, same); Act of May 7,
1800, §2, 2 Stat. 59 (Indiana, same); Act of May 15, 1820, § 3,
3 Stat. 584 (District of Columbia, same); Act of Apr. 30, 1900,
§13, 31 Stat. 144 (Hawaii, same); Act of Aug. 24, 1912, §4, 37
Stat. 513 (Alaska, same); Act of Aug. 23, 1968, §4, 82 Stat.
837 (Virgin Islands, same); Act of Sept. 11, 1968, Pub. L. 90—
497, § 1, 82 Stat. 842 (Guam, same); Act of May 4, 1812, §3, 2
Stat. 723 (D. C. Mayor appoints “all offices”); Act of June 4,
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1812, § 2, 2 Stat. 744 (Missouri Governor, similar); Act of Mar.
2, 1819, §3, 3 Stat. 494 (Arkansas, similar); Act of June 6,
1900, §2, 31 Stat. 322 (Alaska, similar); Act of Sept. 11, 1968,
§1, 82 Stat. 843 (Guam, similar). Like JUSTICE THOMAS,
post, at 477 (opinion concurring in judgment), we think the
practice of the First Congress is strong evidence of the origi-
nal meaning of the Constitution. We find this subsequent
history similarly illuminates the text’s meaning.

Puerto Rico’s history is no different. It reveals a long-
standing practice of selecting public officials with important
local responsibilities in ways that the Appointments Clause
does not describe. In 1898, at the end of the Spanish-
American War, the United States took responsibility for de-
termining the civil rights of Puerto Ricans as well as Puerto
Rico’s political status. Treaty of Paris, Art. 9, Dec. 10, 1898,
30 Stat. 1759. In 1900, the Foraker Act provided for Presi-
dential appointment (with Senate confirmation) of Puerto
Rico’s Governor, the heads of six departments, the legisla-
ture’s upper house, and the justices of its high court. Or-
ganic Act of 1900, §§17, 18, 33, 31 Stat. 81, 84. But it also
provided for the selection, through popular election, of a
lower legislative house with the power (subject to upper
house concurrence) to “alter, amend, modify, and repeal any
and all laws . . . of every character.” §§27, 32, id., at 82, 84.
There is no indication that anyone thought members of the
lower house, wielding important local responsibilities, were
“Officers of the United States.”

Congress replaced the Foraker Act with the Jones Act in
1917. Organic Act of Puerto Rico, ch. 145, 39 Stat. 951.
Under the Jones Act the Puerto Rican Senate was elected
and consequently no longer satisfied the Appointments
Clause criteria. See §26, id., at 958. Similarly, the Gover-
nor of Puerto Rico nominated four cabinet members, con-
firmed by the Senate of Puerto Rico. §13, id., at 955-956.
The elected legislature retained “all local legislative pow-
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ers,” including the power to appropriate funds. §§25, 34,
37, id., at 958, 962, 964.

Congress amended the Jones Act in 1947 to provide for an
elected Governor of Puerto Rico, and granted that Governor
the power to appoint all cabinet officials. See Act of Aug. 5,
1947, ch. 490, §§1, 3, 61 Stat. 770, 771. The President re-
tained the power to appoint (with Federal Senate confirma-
tion) judges, an auditor, and the new office of Coordinator of
Federal Agencies, who was to supervise federal functions in
Puerto Rico and recommend to higher federal officials ways
to improve the quality of federal services. §6, id., at 772.

In 1950, Congress enacted Public Law 600, “in the nature
of a compact” with Puerto Rico and subject to approval by
the voters of Puerto Rico. Act of July 3, 1950, ch. 446, §§1,
2, 64 Stat. 319. The Act adopted the Jones Act, as amended,
as the Puerto Rican Federal Relations Act, and provided for
the Jones Act’s substantial (but not complete) repeal upon
the effective adoption of a contemplated Puerto Rican consti-
tution. §84, 5, id., at 319-320. Among the provisions of
the Jones Act that Public Law 600 retained were several
related to Puerto Rico’s public debt. Congress retained, for
example, the triple-tax-exempt nature of Puerto Rican
bonds. Jones Act, §3, 39 Stat. 953. It also retained a (later
repealed) cap on the amount of public debt Puerto Rico or
its subdivisions could accumulate. Ibid. In a public refer-
endum, the citizens of Puerto Rico approved Public Law
600—including the limits on debt in §3 of the Federal Rela-
tions Act—and then began the constitution-making process.
Pub. L. 600, §§2, 3, 64 Stat. 319; see Act of July 3, 1952, 66
Stat. 327; A. Fernds-Isern, Original Intent in the Constitu-
tion of Puerto Rico 13 (2d ed. 2002).

Puerto Rico’s popularly ratified Constitution, which Con-
gress accepted with a few fairly minor changes, does not in-
volve the President or the Senate in the appointment process
for local officials. That Constitution provides for the elec-
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tion of Puerto Rico’s Governor and legislators. Art. I1I, §1;
Art. IV, §1. And it provides for gubernatorial appointment
(and Puerto Rican Senate confirmation) of cabinet officers.
Art. IV, §5.

The upshot is that Puerto Rico’s history reflects long-
standing use of various methods for selecting officials with
primarily local responsibilities. This history is consistent
with the history of other entities that fall within the scope
of Article IV and with the history of the District of Colum-
bia. See supra, at 461-462. And it comports with our
precedents, which have long acknowledged that Congress
may structure local governments under Article IV and Arti-
cle I in ways that do not precisely mirror the constitutional
blueprint for the National Government. See, e. g., Benner
v. Porter, 9 How. 235, 242 (1850). Cf. Glidden Co. v. Zdanok,
370 U. S. 530, 546 (1962) (plurality opinion) (recognizing that
local governments created by Congress could, like govern-
ments of the States, “dispense with protections deemed in-
herent in a separation of governmental powers”). Some-
times Congress has specified the use of methods that would
satisfy the Appointments Clause, other times it has specified
methods that would not satisfy the Appointments Clause, in-
cluding elections and appointment by local officials. Offi-
cials with primarily local duties have often fallen into the
latter categories. We know of no case endorsing an Ap-
pointments Clause based challenge to such selection meth-
ods. Indeed, to read Appointments Clause constraints as
binding Puerto Rican officials with primarily local duties
would work havoec with Puerto Rico’s (federally ratified)
democratic methods for selecting many of its officials.

We thus conclude that while the Appointments Clause does
restrict the appointment of “Officers of the United States”
with duties in or related to the District of Columbia or an
Article I'V entity, it does not restrict the appointment of local
officers that Congress vests with primarily local duties under
Article IV, §3, or Article I, §8, cl. 17.
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The question remains whether the Board members have
primarily local powers and duties. We note that the Clause
qualifies the phrase “Officers of the United States” with the
words “whose Appointments . . . shall be established by
Law.” And we also note that PROMESA says that the
Board is “an entity within the territorial government” and
“shall not be considered to be a department, agency, estab-
lishment, or instrumentality of the Federal Government.”
§101(c), 130 Stat. 553. But the most these words show is
that Congress did not intend to make the Board members
“Officers of the United States.” It does not prove that, inso-
far as the Constitution is concerned, they succeeded.

But we think they have. Congress did not simply state
that the Board is part of the local Puerto Rican government.
Rather, Congress also gave the Board a structure, a set of
duties, and related powers all of which are consistent with
this statement.

The government of Puerto Rico pays the Board’s expenses,
including the salaries of its employees (the members serve
without pay). §107, id., at 562; see § 101(g), id., at 556. The
Board possesses investigatory powers. It can hold hear-
ings. §104(a), id., at 558. It can issue subpoenas, subject
to Puerto Rico’s limits on personal jurisdiction and enforce-
able under Puerto Rico’s laws. §104(f), id., at 559. And it
can enforce those subpoenas in (and only in) Puerto Rico’s
courts. §§104(f)(2), 106(a), id., at 559, 562.

From its own offices in or outside of Puerto Rico, the
Board works with the elected government of Puerto Rico to
develop a fiscal plan that provides “a method to achieve fiscal
responsibility and access to the capital markets.” §201(b),
id., at 564. If it finds it necessary, the Board can develop its
own budget for Puerto Rico which is “deemed . . . approved”
and becomes the operative budget. §202(e)(3), id., at 568.
It can ensure compliance with the plan and budget by re-
viewing the Puerto Rico government’s laws and spending
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and by “direct[ing]” corrections or taking “such [other] ac-
tions as it considers necessary,” including preventing a law
from taking effect. §§203(d), 204(a), id., at 569, 571. The
Board controls the issuance of new debt for Puerto Rico.
§207, id., at 575.

The Board also may initiate bankruptcy proceedings for
Puerto Rico or its instrumentalities. §304(a), id., at 579.
It may take any related “action necessary on behalf of,” and
it serves as “the representative of,” Puerto Rico or its in-
strumentalities. §315, id., at 584. These proceedings take
place in the U. S. District Court for Puerto Rico. §307, id.,
at 582.

To repeat: The Board has broad investigatory powers: It
can administer oaths, issue subpoenas, take evidence and de-
mand data from governments and creditors alike. But these
powers are backed by Puerto Rican, not federal, law: Sub-
poenas are governed by Puerto Rico’s personal jurisdiction
statute; false testimony is punishable under the law of
Puerto Rico; the Board must seek enforcement of its subpoe-
nas by filing in the courts of Puerto Rico. See §104, id., at
558-561. These powers are primarily local in nature.

The Board also oversees the development of Puerto Rico’s
fiscal and budgetary plans. It receives and evaluates pro-
posals from the elected Governor and legislature. It can
create a budget “deemed” to be that of Puerto Rico. It can
intervene when budgetary constraints are violated. And it
has authority over the issuance of new debt. §§201-207, id.,
at 563-575. These powers, too, are quintessentially local.
Each concerns the finances of the Commonwealth, not of the
United States. The Board members in this respect dis-
charge duties ordinarily held by local officials.

Last, the Board has the power to initiate bankruptcy pro-
ceedings. But in doing so, it acts not on behalf of the United
States, but on behalf of, and in the interests of, Puerto Rico.
The proceedings take place in federal court; but the same is
true of all persons or entities who seek bankruptcy protec-
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tion. The Board here acts as a local government that might
take precisely the same actions. See,e.g., 11 U.S. C.
§§109(c), 921 (related to bankruptcies of local governments).

Some Board actions, of course, may have nationwide con-
sequences. But the same can be said of many actions taken
by many Governors or other local officials. Taking actions
with nationwide consequences does not automatically trans-
form a local official into an “Officer of the United States.”
The challengers rely most heavily on the nationwide effects
of the bankruptey proceedings. F.g., Brief for Aurelius
et al. 31; Brief for Petitioner Unién de Trabajadores de la
Industria Eléctrica y Riego, Inc. (UTIER) 49. But the same
might be said of any major municipal, or even corporate,
bankruptey. E.g., In re Detroit, 504 B. R. 97 (Bkrtey. Ct.
ED Mich. 2013) (restructuring $18 billion in municipal debt).

In short, the Board possesses considerable power—
including the authority to substitute its own judgment for
the considered judgment of the Governor and other elected
officials. - But this power primarily concerns local matters.
Congress’ law thus substitutes a different process for deter-
mining certain local policies (related to local fiscal responsi-
bility) in respect to local matters. And that is the critical
point for current purposes. The local nature of the legisla-
tion’s expressed purposes, the representation of local inter-
ests in bankruptcy proceedings, the focus of the Board’s pow-
ers upon local expenditures, the local logistical support, the
reliance on local laws in aid of the Board’s procedural
powers—all these features when taken together and judged
in the light of Puerto Rico’s history (and that of the Territo-
ries and the District of Columbia)—make clear that the
Board’s members have primarily local duties, such that their
selection is not subject to the constraints of the Appoint-
ments Clause.

Iv

The Court of Appeals, pointing to three of this Court’s
cases, reached the opposite conclusion. See Buckley v.
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Valeo, 424 U. S. 1 (1976) (per curiam), Freytag v. Commis-
stoner, 501 U. S. 868, and Lucia v. SEC, 585 U. S. 237 (2018).
It pointed out that the Court, in those cases, discussed the
term “Officer of the United States,” and it concluded that,
for Appointments Clause purposes, an appointee is such an
“officer” if “(1) the appointee occupies a ‘continuing’ position
established by federal law; (2) the appointee ‘exercis[es] sig-
nificant authority’; and (3) the significant authority is exer-
cised ‘pursuant to the laws of the United States.”” 915
F. 3d, at 856. The Court of Appeals concluded that the
Board members satisfied this test. See id., at 856-857.

We do not believe these three cases set forth the critical
legal test relevant here, however, and we do not apply any
test they might enunciate. Each of the cases considered an
Appointments Clause problem concerning the importance or
significance of duties that were indisputably federal or na-
tional in nature. In Buckley, the question was whether
members of the Federal Election Commission—appointees
carrying out federal-election related duties—were “officers”
for Appointments Clause purposes. In Freytag, the Court
asked the same question about special federal trial judges
serving on federal tax courts. And in Lucia, the Court
asked the same question about federal administrative law
judges carrying out Securities and Exchange Commission
duties.

Here, PROMESA, a federal law, creates the Board and its
duties, and no one doubts their significance. But we cannot
stop there. To do so would ignore the history we have
discussed—history stretching back to the founding. See
supra, at 461-464. And failing to take account of the nature
of an appointee’s federally created duties, 1. e., whether they
are primarily local versus primarily federal, would
threaten interference with democratic (or local appointment)
selection methods in numerous Article IV Territories and
perhaps the District of Columbia as well. See, e.g., 48
U. S. C. §1422 (providing for an elected Governor of Guam),
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§1591 (same for Virgin Islands); District of Columbia Self-
Government Act, §421, 87 Stat. 789 (same for D. C. Mayor);
§422(2), 87 Stat. 790 (describing D. C. Mayor’s appointment
powers); 48 U.S.C. §1422¢ (same for Guam’s Governor);
§1597(c) (same for Virgin Islands). There is no reason to
understand the Appointments Clause—which, at least in
part, seeks to advance democratic accountability and broaden
appointments-related responsibility, see supra, at 457-458—
as making it significantly more difficult for local residents of
such areas to share responsibility for the implementation of
(statutorily created) primarily local duties. Neither the
text nor the history of the Clause commands such a result.

Neither do Lebron v. National Railroad Passenger Corpo-
ration, 513 U.S. 374 (1995), or MWAA, 501 U. S. 252, help
those challenging the Board’s constitutional legitimacy.
Lebron considered whether, for First Amendment purposes,
Amtrak was a governmental or a private entity. 513 U. S,
at 379. ~All here agree that the Board is a Government en-
tity, but that fact does not answer the “primarily local versus
primarily federal” question. In MWAA, the Court held that
separation-of-powers principles forbid Members of Congress
to become members of a board that controls federally owned
airports. 501 U.S., at 275-276 (relying on Bowsher v.
Synar, 478 U. S. 714, 726 (1986), and INS v. Chadha, 462 U. S.
919, 952 (1983)). The Court expressly declined to answer
any question related to the Appointments Clause. 501 U. S,
at 277, n. 23.

While we have found no case from this Court directly on
point, we believe that the Court’s analysis in O’Donoghue v.
United States, 289 U. S. 516 (1933), and especially Palmore
v. United States, 411 U.S. 389, provides a rough analogy.
In O’Donoghue, the Court considered whether Article III's
tenure and salary protections applied to judges of the courts
in the District of Columbia. The Court held that they did.
Those courts, it believed, were “‘courts of the United
States’” and “recipients of the judicial power of the United
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States.” 289 U. S., at 546, 548. The judges’ salaries conse-
quently could not be reduced. Id., at 551.

In Palmore, however, the Court reached what might seem
the precisely opposite conclusion. A criminal defendant, in-
voking O’Donoghue, argued that the D. C. Superior Court
Judge could not constitutionally preside over the case be-
cause the judge lacked Article IIT’s tenure protection,
namely, life tenure. Palmore, supra, at 390. But the Court
rejected the defendant’s argument. Why? How did it ex-
plain O’Donoghue?

The difference, said the Court, lies in the fact that, in the
meantime, Congress had changed the nature of the District
of Columbia court. Palmore, supra, at 406-407; see District
of Columbia Court Reform and Criminal Procedure Act of
1970, 84 Stat. 473. Congress changed what had been a uni-
fied court system where judges adjudicated both local and
federal issues into separate court systems, in one of which
judges adjudicated primarily local issues. §111, id., at 475.
Courts in that category had criminal jurisdiction over only
those cases brought “‘under any law applicable exclusively
to the District of Columbia.”” Id., at 486. Its judges
served for 15-year terms. Id., at 491.

This Court, in Palmore, considered a local judge presiding
over a local court. Congress had created that court in the
exercise of its Article I power to “exercise exclusive Legisla-
tion in all Cases whatsoever” over the District of Columbia.
See Art. I, §8, cl. 17. The “focus” of these courts was “pri-
marily upon . . . matters of strictly local concern.” 411 U. S,,
at 407. Hence, the nature of those courts was a “far cry”
from that of the courts at issue in O’Donoghue. Palmore,
411 U. S,, at 406.

The Court added that Congress had created non-Article
IIT courts under its Article IV powers. It wrote that Con-
gress could also create non-Article III courts under its Arti-
cle I powers. Id., at 403,410. And it held that judges serv-
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ing on those non-Article III courts lacked Article III protec-
tions. Id., at 410.

Palmore concerned Article I of the Constitution, not Arti-
cle IV. And it concerned “the judicial Power of the United
States,” not “Officers of the United States.” But it provides
a rough analogy. It holds that Article III protections do not
apply to an Article I court “focus[ed],” unlike the courts at
issue in O’Donoghue, primarily on local matters. Here, Con-
gress expressly invoked a constitutional provision allowing
it to make local debt-related law (Article 1V); it expressly
located the Board within the local government of Puerto
Rico; it clearly indicated that it intended the Board’s mem-
bers to be local officials; and it gave them primarily local
powers, duties, and responsibilities.

In his concurring opinion, JUSTICE THOMAS criticizes the
inquiry we set out—whether an officer’s duties are primarily
local or primarily federal—as too “amorphous,” post, at 480.
But we think this is the test established by the Constitution’s
text, as illuminated by historical practice. "And we cannot
see how Congress could avoid the strictures of the Appoint-
ments Clause by adding to a federal officer’s other obliga-
tions a large number of local duties. Indeed, we think that
our test, tied as it is to both the text and the history of the
Appointments Clause, is more rigorous than the bare inquiry
into the “nature” of the officer’s authority that JUSTICE
THOMAS proposes, and we believe it is more faithful to the
Clause’s original meaning. Ibid.

\%

We conclude, for the reasons stated, that the Constitution’s
Appointments Clause applies to the appointment of officers
of the United States with powers and duties in and in rela-
tion to Puerto Rico, but that the congressionally mandated
process for selecting members of the Financial Oversight and
Management Board for Puerto Rico does not violate that



472 FINANCIAL OVERSIGHT AND MANAGEMENT BD. FOR
PUERTO RICO ». AURELIUS INVESTMENT, LLC

Opinion of the Court

Clause. Given this conclusion, we need not consider the re-
quest by some of the parties that we overrule the much-
criticized “Insular Cases” and their progeny. See, e.g.,
Downes v. Bidwell, 182 U.S. 244, 287 (1901) (opinion of
Brown, J.); Balzac v. Porto Rico, 258 U. S. 298, 309 (1922);
Reid v. Covert, 354 U. S. 1, 14 (1957) (plurality opinion) (indi-
cating that the Insular Cases should not be further ex-
tended); see also Brief for Official Committee of Unsecured
Creditors of All Title III Debtors (Other than COFINA) 20-
25 (arguing that the Insular Cases support reversal on the
Appointments Clause issue); Brief for UTTER 64-66 (encour-
aging us to overrule the Insular Cases); Brief for Virgin Is-
lands Bar Association as Amicus Curiae 13-18 (same); Ca-
branes, Citizenship and the American Empire, 127 U. Pa.
L. Rev. 391, 436-442 (1978) (criticizing the Insular Cases);
Littlefield, The Insular Cases, 15 Harv. L. Rev. 169 (1901)
(same). Those cases did not reach this issue, and whatever
their continued validity we will not extend them in these
cases. See Reid, supra, at 14.

Neither, since we hold the appointment method valid, need
we consider the application of the de facto officer doctrine.
See Ryder v. United States, 515 U.S. 177 (1995) (discus-
sing the doctrine); see also, e.g., Brief for Aurelius et al.
48-69 (arguing the doctrine does not apply in this context);
Brief for UTIER 69-85 (same); Reply Brief for United
States 26-47 (insisting to the contrary); Brief for Cross-
Respondent COFINA Senior Bondholders’ Coalition 14-46
(same).

Finally, as JUSTICE SOTOMAYOR recognizes, post, at 488—
489 (opinion concurring in judgment), we need not, and
therefore do not, decide questions concerning the application
of the Federal Relations Act and Public Law 600. No party
has argued that those Acts bear any significant relation to
the answer to the Appointments Clause question now be-
fore us.



Cite as: 590 U. S. 448 (2020) 473

THOMAS, J., concurring in judgment

For these reasons, we reverse the judgment of the Court
of Appeals and remand the cases for further proceedings con-
sistent with this opinion.

It is so ordered.

JUSTICE THOMAS, concurring in the judgment.

The Court reaches the right conclusion: The appointment
process for members of the Financial Oversight and Manage-
ment Board for Puerto Rico (Board) does not violate the Ap-
pointments Clause. I cannot agree, however, with the ill-
defined path that the Court takes to reach this result. I
would resolve these cases based on the original public mean-
ing of the phrase “Officers of the United States” in the Ap-
pointments Clause.

I

The Appointments Clause provides that the President
“shall nominate, and by and with the Advice and Consent of
the Senate, shall appoint Ambassadors, other public Minis-
ters and Consuls, Judges of the supreme Court, and all other
Officers of the United States, whose Appointments are not
herein otherwise provided for, and which shall be established
by Law.” Art. II, §2, cl. 2. The Clause also permits Con-
gress to vest the appointment of “inferior Officers” in “the
President alone,” “the Courts of Law,” or “the Heads of De-
partments.” Ibid.

As I have previously explained, the original public mean-
ing of the phrase “Officers of the United States” includes “all
federal civil officials who perform an ongoing, statutory
duty.” Lucia v. SEC, 585 U.S. 237, 254 (2018) (concurring
opinion) (citing Mascott, Who Are “Officers of the United
States”? 70 Stan. L. Rev. 443, 454 (2018) (Mascott)). At
the founding, the term “officer” referred to “anyone who per-
formed a continuous public duty.” 585 U.S., at 254. And
the phrase “of the United States” limited the Appointments
Clause to “federal” officers. Ibid.; see Mascott 471-479.
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II

Territorial officials performing duties created under Arti-
cle IV of the Constitution are not federal officers within the
original meaning of the phrase “Officers of the United
States.” Since the founding, this Court has recognized a
distinction between Article IV power and the powers of the
National Government in Articles I, II, and III. The found-
ing generation understood the phrase “Officers of the United
States” to refer to officers exercising the powers of the Na-
tional Government, not officers solely exercising Article IV
territorial power. Because the Board’s members perform
duties pursuant to Article IV, they do not qualify as “Officers
of the United States.”

A

The Territory Clause of Article IV provides Congress the
“Power to dispose of and make all needful Rules and Regula-
tions respecting the Territory . . . belonging to the United
States.” §3, cl. 2. This power is “absolute and undis-
puted.” Sere v. Pitot, 6 Cranch 332, 337 (1810). Congress
has “full and complete legislative authority over the people
of the Territories and all the departments of the territorial
governments.” National Bank v. County of Yankton, 101
U. S. 129, 133 (1880).

“No one has ever doubted the authority of congress to
erect territorial governments within the territory of the
United States, under the general language of the clause, ‘to
make all needful rules and regulations.”” 3 J. Story, Com-
mentaries on the Constitution of the United States §1319,
p- 195 (1833). These governments are “the creations, exclu-
sively, of [Congress], and subject to its supervision and con-
trol.” Benmner v. Porter, 9 How. 235, 242 (1850).!

1The Court of Appeals attempted to draw a distinction between power
exercised pursuant to territorial laws enacted by Congress and power
exercised pursuant to territorial laws enacted by a territorial legisla-
ture. There is no meaningful distinction in this context. While the legis-
lature of the Territory may establish laws for the Territories, Article IV
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Because territorial governments “are not organized under
the Constitution,” they are not “subject to its complex distri-
bution of the powers of government.” Ibid. Congress may
give Territories “a legislative, an executive, and a judiciary,
with such powers as it has been their will to assign.” Sere,
6 Cranch, at 337. And, since the founding, Congress has
done so in ways that do not comport with the Constitution’s
restrictions on the National Government. For example,
Congress has delegated Article IV legislative authority to
territorial officials and legislatures,? which it could not do

remains the “ultimate source” of territorial power. Puerto Rico v. Sdn-
chez Valle, 579 U.S. 59, 75 (2016) (internal quotation marks omitted).
Congress is the source of the “entire dominion and sovereignty” of a Terri-
tory, Simms v. Simms, 175 U. S. 162, 168 (1899), and therefore all territo-
rial laws, whether congressionally enacted or territorially enacted, derive
from Article IV, Sdanchez Valle, 579 U. S., at 75 (recognizing that the “most
immediate source of [the] authority” does not change the nature of the
power exercised).

2See, e. g., Act of Aug. 7, 1789, 1 Stat. 51, and n. (@) (Northwest Terri-
tory); Act of May 26, 1790, ch. 14, §1, 1 Stat. 123 (Southwest Territory);
Act of Apr. 7, 1798, §3, 1 Stat. 550 (Mississippi); Act of May 7, 1800, §§2,
4, 2 Stat. 59 (Indiana); Act of Mar. 26, 1804, §4, 2 Stat. 284 (Louisiana);
Act of Jan. 11, 1805, ch. 5, §2, 2 Stat. 309 (Michigan); Act of Mar. 2, 1805,
§§1, 2, 2 Stat. 322 (Orleans); Act of Feb. 3, 1809, §§2, 4, 2 Stat. 515 (I1li-
nois); Act of June 4, 1812, §4, 2 Stat. 744 (Missouri); Act of Mar. 3, 1817,
§4, 3 Stat. 372 (Alabama); Act of Mar. 2, 1819, §5, 3 Stat. 494 (Arkansas);
Act of Mar. 30, 1822, §5, 3 Stat. 6565 (Florida); Act of Mar. 3, 1823, §5, 3
Stat. 751 (Florida); Act of Apr. 20, 1836, §4, 5 Stat. 12 (Wisconsin); Act of
June 12, 1838, §4, 5 Stat. 236 (Iowa); Act of Aug. 14, 1848, §4, 9 Stat. 324
(Oregon); Act of Mar. 3, 1849, §4, 9 Stat. 404 (Minnesota); Act of Sept. 9,
1850, §5, 9 Stat. 448 (New Mexico); Act of Sept. 9, 1850, §4, 9 Stat. 454
(Utah); Act of Mar. 2, 1853, §4, 10 Stat. 173 (Washington); Act of May 30,
1854, §§4-6, 22-24, 10 Stat. 278-279, 284-285 (Nebraska and Kansas); Act
of Feb. 28, 1861, §4, 12 Stat. 173 (Colorado); Act of Mar. 2, 1861, §4, 12
Stat. 210-211 (Nevada); Act of Mar. 2, 1861, §4, 12 Stat. 240 (Dakota); Act
of Feb. 24, 1863, ch. 56, §2, 12 Stat. 665 (Arizona); Act of Mar. 3, 1863, §4,
12 Stat. 809 (Idaho); Act of May 26, 1864, §4, 13 Stat. 87 (Montana); Act
of July 25, 1868, §4, 15 Stat. 179 (Wyoming); Act of May 2, 1890, §4, 26
Stat. 83 (Oklahoma); Act of Apr. 12, 1900, §27, 31 Stat. 82 (Puerto Rico);
Act of Apr. 30, 1900, §12, 31 Stat. 144 (Hawaii); Act of July 1, 1902, § 7, 32
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with Article I legislative power. See Whitman v. American
Trucking Assns., Inc., 531 U. S. 457, 472 (2001); Department
of Transportation v. Association of American Railroads,
575 U. S. 43, 67-88 (2015) (THOMAS, J., concurring in judg-
ment). It has also established territorial courts that do not
comply with Article III. See Baude, Adjudication Outside
Article I11, 133 Harv. L. Rev. 1511, 1525-1530 (2020) (analyz-
ing territorial courts in early Territories).

The powers vested in territorial governments are distinct
from the powers of the National Government. Territorial
legislatures exercise the legislative power of the Territory,
not Article I legislative power. Cincinnati Soap Co. v.
United States, 301 U. S. 308, 322-323 (1937). Territorial of-
ficials exercise the executive power of the Territory, not Ar-
ticle II executive power. Snow v. United States, 18 Wall.
317, 321-322 (1873). And territorial courts exercise the
judicial power of the Territory, not the “judicial power of the
United States” under Article III. American Ins. Co. V.
356 Bales of Cotton, 1 Pet. 511, 546 (1828); Clinton v. En-
glebrecht, 13 Wall. 434, 447 (1872).

B

Given the distinction between territorial and national pow-
ers, the question becomes whether officers exercising Article
IV territorial power are officers “of the United States” under
the original meaning of the Appointments Clause. They are
not. Both the text of the Appointments Clause and histori-
cal practice support this conclusion.

1

The text of the Appointments Clause indicates that “Offi-
cers of the United States” refers to officers exercising the

Stat. 693-694 (Philippines); Act of Aug. 24, 1912, §4, 37 Stat. 513 (Alaska);
Act of June 22, 1936, § 5, 49 Stat. 1808 (Virgin Islands); Act of Aug. 1, 1950,
§10, 64 Stat. 387 (Guam).
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powers of the National Government, not officers exercising
territorial power. The Clause applies to the appointment of
“Ambassadors, other public Ministers and Consuls, Judges of
the supreme Court, and all other Officers of the United
States.” Art. II, §2, cl. 2. Each of the officers specifically
mentioned in the Clause—“Ambassadors,” “public Minis-
ters,” “Consuls,” and “Judges of the supreme Court”—holds
an office that exercises national power. Ibid. Although not
dispositive, this fact suggests that the phrase “and all other
Officers of the United States” refers to “other” officers of the
National Government. See Beecham v. United States, 511
U. S. 368, 371 (1994) (“That several items in a list share an
attribute counsels in favor of interpreting the other items
as possessing that attribute as well”); see also A. Scalia &
B. Garner, Reading Law: The Interpretation of Legal Texts
195-198 (2012) (discussing the “associated-words canon,” also
known as noscitur a sociis).

2

Historical evidence from the founding era confirms that
officers exercising Article IV territorial power are not “Offi-
cers of the United States.” The Court acknowledges some
of this evidence and surveys the history of appointments in
Puerto Rico. Amnte, at 459-464. I, however, would give
more weight and focus to the practices of the First Congress,
which provide “powerful evidence of the original under-
standing of the Constitution.” Comptroller of Treasury of
Md. v. Wynne, 575 U. S. 542, 580 (2015) (THOMAS, J., dissent-
ing) (compiling cases relying on the practices of the First
Congress to interpret the Constitution).

Before the Constitution’s ratification, the Northwest Ordi-
nance of 1787 set up a territorial government for the North-
west Territory. Act of Aug. 7, 1789, 1 Stat. 51, n. (a) (repro-
ducing the Northwest Ordinance of 1787 enacted by the
Continental Congress). This ordinance granted Congress
the power to appoint the Northwest Territory’s Governor,
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secretary, judges, and general militia officers. Ibid. And it
provided the Governor the power to appoint “magistrates
and other civil officers” of the Territory. Ibid.

In 1789, after the ratification of the Constitution, the First
Congress amended the Northwest Ordinance “to adapt [it]
to the present Constitution of the United States.” Id., at
51. One of these amendments provided that “the President
shall nominate, and by and with the advice and consent of
the Senate, shall appoint all officers which by the said ordi-
nance were to have been appointed by the United States in
Congress assembled, and all officers so appointed shall be
commissioned by him.” Id., at 53. The officers not pre-
viously designated for congressional appointment, including
“magistrates and other civil officers,” remained subject to
appointment by the Governor. Id., at 51, n. (a), and 53.
These amendments (and lack thereof) provide strong evi-
dence that the First Congress understood the distinction
between territorial officers and officers of the National
Government.

As the Court recognizes, Congress revised the Northwest
Ordinance to require “a Presidential-appointment, Senate-
confirmation process for high-level territorial appointees
who assumed federal, as well as local, duties.” Ante, at 458
(emphasis added). For example, Congress revised the ap-
pointment process for the Governor of the Northwest Terri-
tory, who performed duties under the powers of the National
Government in addition to his Article IV territorial duties.
The Governor “dischargled] the duties of superintendent of
Indian affairs,” Act of Sept. 11, 1789, ch. 13, §1, 1 Stat. 68,
which required him to execute congressional regulations,
manage trade with Indians, and obey instructions received
from the Secretary of War with respect to his duties as
superintendent. See Ordinance for the Regulation of Indian
Affairs (Aug. 7, 1786); see also F. Prucha, American Indian
Policy in the Formative Years: The Indian Trade and Inter-
course Acts 1790-1834, p. 36 (1962). The Governor negoti-
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ated treaties with Indians on behalf of the United States.
See 2 The Papers of George Washington: Presidential Series
196-198 (D. Twohig ed. 1987); 33 Journals of the Continental
Congress, 1774-1789, p. 711 (R. Hill ed. 1936). He even had
the power to call on the militia of the States in the Presi-
dent’s name to prevent “incursions of the hostile Indians.”
2 The St. Clair Papers 125 (W. Smith ed. 1882). Thus, at
least with respect to the Governor, who wielded powers of
the National Government, the First Congress appears to
have modified the Northwest Ordinance to ensure its compli-
ance with the Appointments Clause.

In contrast, Congress did not revise the process for ap-
pointing “magistrates and other civil officers,” who remained
subject to appointment by the Governor. 1 Stat. 51, n. (a),
and 53. The “magistrates and other civil officers” of the
Northwest Territory included justices of the peace, clerks
of the court, sheriffs, coroners, surveyors, and notaries. 3
The Territorial Papers of the United States: The Territory
Northwest of the River Ohio, 1787-1803, pp. 304-307 (C. Car-
ter ed. 1934). If these officials were exercising a statutory
duty under the powers of the National Government, they
would have certainly been considered “Officers of the United
States” under the Appointments Clause. See Mascott 484—
507, 510-515. “The Founders considered individuals to be
officers even if they performed only ministerial statutory
duties—including recordkeepers, clerks, and tidewaiters
(individuals who watched goods land at a customhouse).”
Lucia, 585 U. S., at 2564 (THOMAS, J., concurring). But “the
powers and duties of magistrates and other civil officers
[were] regulated and defined by the [territorial] assembly,”
1 Stat. 51, n. (a), and therefore were necessarily exercised
pursuant to Article IV, see supra, at 474-476. It is evident
that the First Congress did not consider these officials to be
“Officers of the United States,” because it allowed appoint-
ment by an official who is not the “head of a department.”
See United States v. Germaine, 99 U. S. 508, 510 (1879).
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One cannot plausibly conclude that the First Congress—
seeking to “adapt” the Northwest Ordinance to the Constitu-
tion, 1 Stat. 51—prescribed methods of appointing territorial
officers that violated the Appointments Clause. Rather, the
First Congress recognized the distinction between territo-
rial and national powers, see supra, at 477-479, and under-
stood that officers performing duties pursuant to only Article
IV territorial powers are not officers “of the United States.”
For these reasons, I would hold that the original meaning of
the phrase “Officers of the United States” does not include
territorial officers exercising only powers conferred under
Article IV.

C

Under the original meaning of the Appointments Clause,
the Board’s members are not “Officers of the United States.”
They are territorial officers exercising power granted under
Article IV.

The Board is “an entity within the territorial govern-
ment,” 48 U. S. C. §2121(c)(1), created “pursuant to article
IV, section 3 of the Constitution of the United States,”
§2121(b)(2), and funded by the Territory, §2127(b). The
members of the Board perform duties involving the over-
sight of Puerto Rico’s finances and fiscal reform efforts,
§§2141-2152, and the representation of Puerto Rico in debt
restructuring proceedings, §§2161-2177. Because “they do
not exercise the national executive power,” “national judicial
power,” or national legislative power, the Board’s members
are “Article IV executives,” not Officers of the United States
under the Appointments Clause. See Freytag v. Commis-
stoner, 501 U. S. 868, 913 (1991) (Scalia, J., concurring in part
and concurring in judgment) (emphasis deleted).

The Court rightfully acknowledges the territorial nature of
the Board’s duties. Ante, at 465-471. But in the process,
the Court sets up a dichotomy between officers with “primar-
ily local versus primarily federal” duties. Ante, at 468 (em-
phasis deleted). I cannot agree with this amorphous test.
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As an initial matter, the Court need not decide whether
an officer exercising both national and Article IV powers
qualifies as an “Officer of the United States.” The Board’s
members have responsibility for ongoing statutory duties
that are entirely within the scope of Article IV. See ante,
at 465-471.

Resolving this unnecessary issue is especially problematic
because the original meaning of the phrase “Officers of the
United States” arguably includes all officers exercising the
powers of the National Government, even if those officers
also exercise power vested under Article IV. The Governor
of the Northwest Territory, for example, seems to have per-
formed “primarily local” duties, yet the First Congress be-
lieved the Governor was an “Officer of the United States”
subject to the restrictions of the Appointments Clause.
Supra, at 478-479; see also ante, at 458-459.

The Court fails to engage with this point. Indeed, it fails
to provide any foundation at all for its “primarily local” rule.
The only analysis to be found is a conclusory statement that
Palmore v. United States, 411 U. S. 389 (1973), “provides a
rough analogy.” Amnte, at 469. But drawing a rule from a
case that is “nolt] . . . directly on point,” ibid., without even
analyzing the underlying reasoning of that case, is not sound
constitutional interpretation. And favoring a tangentially
related decision from 1973 over the practices of the First
Congress is certainly not “more faithful to the [Appoint-
ments] Clause’s original meaning,” ante, at 471.

Finally, the Court fails to provide any explanation for what
makes an officer’s duties “primarily local.” Ante, at 465-471.
Is it the relative importance of the duties? Or is it the num-
ber of duties exercised pursuant to each power? And what
ratio is required for duties to be primarily local? The
Court’s opinion has no answers and does not even acknowl-
edge the questions. And, regardless of how these questions
are resolved, the primarily local test allows Congress to
evade the requirements of the Appointments Clause by sup-
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plementing an officer’s federal duties with sufficient territo-
rial duties, such that they become “primarily local,” what-

ever that means.
* * *

Today’s decision reaches the right outcome, but it does so
in a roundabout way that departs from the original meaning
of the Appointments Clause. I would hold that the Board’s
members are not “Officers of the United States” because
they perform ongoing statutory duties under only Article IV.
I therefore cannot join the Court’s opinion and concur only
in the judgment.

JUSTICE SOTOMAYOR, concurring in the judgment.

Nearly 60 years ago, the people of Puerto Rico “em-
bark[ed] on [a] project of constitutional self-governance”
after entering into a compact with the Federal Government.
Puerto Rico v. Sdanchez Valle, 579 U. S. 59, 64 (2016). At
the conclusion of that endeavor, the people of Puerto Rico
established, and the United States Congress recognized, a
“republican form of government” “pursuant to a constitution
of [the Puerto Rican population’s] own adoption.” Act of
July 3, 1950, ch. 446, §§1, 2, 64 Stat. 319; see also Act of July
3, 1952, 66 Stat. 327. One would think the Puerto Rican
home rule that resulted from that mutual enterprise might
affect whether officers later installed by the Federal Govern-
ment are properly considered officers of Puerto Rico rather
than “Officers of the United States” subject to the Appoint-
ments Clause. U. S. Const., Art. II, §2, cl. 2. Yet the par-
ties do not address that weighty issue or any attendant ques-
tions it raises. I thus do not resolve those matters here and
instead concur in the judgment.

I nevertheless write to explain why these unexplored is-
sues may well call into doubt the Court’s conclusion that the
members of the Financial Oversight and Management Board
for Puerto Rico are territorial officers not subject to the “sig-
nificant structural safeguards” embodied in the Appoint-
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ments Clause. FEdmond v. United States, 520 U. S. 651, 659
(1997). Puerto Rico’s compact with the Federal Govern-
ment and its republican form of government may not alter
its status as a Territory. But territorial status should not
be wielded as a talismanic opt out of prior congressional com-
mitments or constitutional constraints.

I
A

Puerto Rico became a Territory of the United States in
1898, pursuant to a treaty concluding the Spanish-American
War. After a series of temporary military governing meas-
ures, Congress passed the Foraker Act of 1900, establishing
a civil government exercising significant authority over
Puerto Rico’s internal territorial affairs. Organic Act of
1900, ch. 191, 31 Stat. 77. Over time, Congress put in place
incremental measures of autonomy, such as by granting U. S.
citizenship to the island’s inhabitants in 1917 and providing
for the popular election of certain territorial officials the
same year. See Sdnchez Valle, 579 U. S., at 63—64; Organic
Act of 1917, ch. 145, 39 Stat. 951. Yet throughout the early
years of Puerto Rico’s territorial status, “Congress retained
major elements of sovereignty,” and “[iln cases of conflict,
Congressional statute, not Puerto Rico law, would apply no
matter how local the subject.” Cordova & Simonpietri Ins.
Agency Inc. v. Chase Manhattan Bank N. A., 649 F. 2d 36,
39 (CA1 1981) (Breyer, J., for the court).

By 1950, however, international and local “pressures for
greater autonomy,” Calero-Toledo v. Pearson Yacht Leasing
Co., 416 U.S. 663, 671 (1974), prompted Congress to pass
Public Law 600, 64 Stat. 319, a measure “enabl[ing] Puerto
Rico to embark on the project of constitutional self-
governance,” Sdnchez Valle, 579 U. S., at 64. “‘[R]ecogniz-
ing’” and “affirm[ing] the ‘principle of government by con-
sent,”” Public Law 600 “offered the Puerto Rican public a
‘compact,” under which they could ‘organize a government
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pursuant to a constitution of their own adoption.”” Id., at
64, 76 (quoting Act of July 3, 1950, §1, 64 Stat. 319); see also
579 U. S, at 64 (Public Law 600 “[d]escrib[ed] itself as ‘in the
nature of a compact’” (quoting § 1, 64 Stat. 319)). Under the
terms of the compact, Public Law 600 itself was submitted
to the people of Puerto Rico, who voted to approve the law
through a popular referendum. See Leibowitz, The Appli-
cability of Federal Law to the Commonwealth of Puerto Rico,
56 Geo. L. J. 219, 222-223 (1967). Delegates were then elected
to a constitutional convention to draft a constitution, and in a
special referendum, the draft constitution was submitted to
the people of Puerto Rico for approval. Id., at 223.

In 1952, “both Puerto Rico and the United States ratified
Puerto Rico’s Constitution.” Sdnchez Valle, 579 U. S.,
at 87 (BREYER, J., dissenting). The people of Puerto Rico
first approved the draft Constitution in a referendum. Con-
gress then approved the draft Constitution with modifica-
tions, noting the caveat that it “shall become effective” only
when Puerto Rico “declare[s] in a formal resolution its ac-
ceptance.” 66 Stat. 327-328. Finally, the constitutional
convention approved the modified Constitution, and the peo-
ple of Puerto Rico subsequently ratified modifications in an-
other referendum. Thus, although the terms of the compact
provided for Congress’ approval, “when such constitution did
go into effect pursuant to the resolution of approval by the
Congress, it became what the Congress called it, a ‘constitu-
tion’ under which the people of Puerto Rico organized a gov-
ernment of their own adoption.” Figueroa v. Puerto Rico,
232 F. 2d 615, 620 (CA1 1956) (citation omitted). “The Com-
monwealth’s power, the [Puerto Rico] Constitution pro-
claims, ‘emanates from the people and shall be exercised in
accordance with their will, within the terms of the compact
agreed upon between the people of Puerto Rico and the
United States.”” Sdnchez Valle, 579 U. S., at 65.

With the passage of Public Law 600 and the adoption and
recognition of the Puerto Rico Constitution, “the United
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States and Puerto Rico . . . forged a unique political relation-
ship, built on the island’s evolution into a constitutional de-
mocracy exercising local self-rule.” Id., at 63; cf. Calero-
Toledo, 416 U. S., at 672 (noting with approval the view that,
after Public Law 600, Puerto Rico became “a political entity
created by the act and with the consent of the people of
Puerto Rico and joined in union with the United States of
America under the terms of the compact” (quoting Mora v.
Mejias, 206 F. 2d 377, 387 (CA1 1953))).

Of critical import here, the Federal Government “relin-
quished its control over [Puerto Rico’s] local affairs[,] grant-
[ing] Puerto Rico a measure of autonomy comparable to that
possessed by the States.” FExamining Bd. of Engineers,
Architects and Surveyors v. Flores de Otero, 426 U. S. 572,597
(1976). Indeed, the very “purpose of Congress in the 1950
and 1952 legislation was to accord to Puerto Rico the degree
of autonomy and independence normally associated with
States of the Union.” [Id., at 594; see also S. Rep. No. 1779,
81st Cong., 2d Sess., 2 (1950) (Public Law 600 was “designed
to complete the full measure of local self-government in”
Puerto Rico); H. R. Rep. No. 2275, 81st Cong., 2d Sess., 6
(1950) (Public Law 600 was a “reaffirmation by the Congress
of the self-government principle”).! The upshot is that
“Puerto Rico, like a State, is an autonomous political entity,
‘“sovereign over matters not ruled by the [Federal] Consti-
tution.”””  Rodriguez v. Popular Democratic Party, 457
U.S. 1, 8 (1982) (quoting Calero-Toledo, 416 U.S., at 673).
And only by holding out that guarantee to the United Na-
tions has the Federal Government been able to disclaim cer-
tain continuing obligations it previously owed with respect

1To be sure, Public Law 600 reserved certain limited powers to Con-
gress (some of which were soon repealed). See ante, at 463. But those
narrow reservations of federal control did not purport to diminish the full
measure of territorial self-governance conferred upon the people of Puerto
Rico through Public Law 600 and the Puerto Rico Constitution. See 39
Stat. 953; 64 Stat. 319-320.
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to Puerto Rico under the United Nations Charter. See
mfra, at 491-492.
B

In the decades that followed, Puerto Rico underwent fur-
ther changes as a Commonwealth. For many years, the
island experienced dynamic growth, increasing its gross
national product more than fourfold from 1950 to 1971.
Cheatham, Council on Foreign Relations, Puerto Rico: A
U. S. Territory in Crisis (Feb. 13, 2020). In 1976, after the
revised Federal Tax Code conferred preferential tax treat-
ment on productive industries in Puerto Rico, Puerto Rico
developed robust pharmaceutical and manufacturing sectors.
Issacharoff, Bursak, Rennie, & Webley, What Is Puerto Rico?
94 Ind. L. J. 1, 27 (2019).

Eventually, however, the island and its people confronted
several economic setbacks. Congress repealed Puerto
Rico’s favorable tax credits, and manufacturing growth de-
flated, precipitating a prolonged recession. Steady outmi-
gration correlated with persistently high unemployment
rates greater than 8 percent. Dept. of Labor, Bureau of
Labor Statistics, Databases, Tables & Calculators by Subject
(May 28, 2020). Deprived of its primary sources of income,
the Commonwealth began borrowing heavily. The island’s
outstanding debts rose to approximately $70 billion, a sum
greater than its annual economic output. Puerto Rico’s
credit ratings were downgraded to junk levels, D. Austin,
Congressional Research Service, Puerto Rico’s Current Fis-
cal Challenges 4, 13 (June 3, 2016), rendering borrowing
practically impossible. Without any realistic ability to set
its finances on the right course, the island declared bank-
ruptey in 2016.

Months later, Hurricane Maria made landfall, causing im-
mense devastation and a humanitarian emergency the likes
of which had not been seen in over a century. The island
suffered thousands of casualties and an estimated $90 billion
in damages. Most recently, significant earthquakes have
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further rattled an already shaken population and economy
still recovering from the impact of Hurricane Maria. Ro-
bles, Months After Puerto Rico Earthquakes, Thousands Are
Still Living Outside, N. Y. Times, Mar. 1, 2020.

C

Congress passed the Puerto Rico Oversight, Management,
and Economic Stability Act (PROMESA), 130 Stat. 549, 48
U. S. C. §2101 et seq., in the midst of Puerto Rico’s dramatic
reversal of fortune, with the aim of mitigating the island’s
“severe economic decline,” see 48 U. S. C. §2194(m)(1). To
that end, the statute establishes a Financial Oversight and
Management Board to oversee the island’s finances and re-
structure its debts. See ante, at 454; Issacharoff, 94 Ind.
L. J., at 30-31.

The Board’s decisions have affected the island’s entire pop-
ulation, particularly many of its most vulnerable citizens.
The Board has ordered pensions to be reduced by as much
as 8.5 percent, a measure that threatens the sole source of
income for thousands of Puerto Rico’s poor and elderly.
Walsh & Russell, $129 Billion Puerto Rico Bankruptcy Plan
Could Be Model for States, N. Y. Times, Sept. 29, 2019.
Other proposed cuts take aim at already depleted healthcare
and educational services. It is under the yoke of such aus-
terity measures that the island’s 3.2 million citizens now
chafe.

PROMESA does not provide for the appointment of Board
members according to the straightforward methods set out
in the Appointments Clause. U.S. Const., Art. II, §2, cl. 2
(requiring principal “Officers of the United States” to be
nominated by the President, with Senate advice and con-
sent). Instead, the statute prescribes a labyrinthine proce-
dure by which the Speaker of the House, majority leader of
the Senate, minority leader of the House, and minority leader
of the Senate each submit to the President separate lists
with any number of candidates; and the President, in turn,
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selects individuals from each of those lists, plus an individual
in his sole discretion. See §101(e), 130 Stat. 554-555.2
With only one exception, then, the President is not “singly
and absolutely” responsible for any members of the Board.
The Federalist No. 77, p. 461 (C. Rossiter ed. 1961) (A. Hamil-
ton) (Appointments Clause ensures that “[t]he blame of a bad
nomination . . . fall[s] upon the President singly and abso-
lutely”). And with no exceptions, the Senate fails to advise
or consent to the President’s selections.

Despite the Board’s wide-ranging, veto-free authority over
Puerto Rico, the solitary role PROMESA contemplates for
Puerto Rican-selected officials is this: The Governor of
Puerto Rico sits as an ex officio Board member without any
voting rights. §101(e)(3), 130 Stat. 555. No individual
within Puerto Rico’s government plays any part in determin-
ing which seven members now decide matters critical to the
island’s financial fate.

I1

A

In concluding that the Board members are territorial offi-
cers not subject to the strictures of the Appointments Clause,
the Court does not meaningfully address Puerto Rico’s his-
tory or status. Nor need it, as the parties do not discuss
the potential consequences that Congress’ recognition of

2 Specifically, PROMESA provides that “[t]he Board shall be comprised
of one Category A member, one Category B member, two Category C
members, one Category D member, one Category E member, and one
Category F member.” §101(e)(1)(B), 130 Stat. 554. The Speaker of the
House submits “separate, non-overlapping list[s]” for the Category A and
Category B members, the majority leader for the Senate submits a list for
the two Category C members, the minority leader of the House submits a
list for the Category D member, and the minority leader of the Senate
submits a list for the Category E member. §101(e)(2)(A), id., at 554-555.
Finally, “the Category F member may be selected in the President’s sole
discretion.” §101(e)(2)(A)(vi), id., at 555. Many other conditions apply
to the lists submitted and the individuals who may appear on them. See
generally §§101(e)—(f), id., at 554-556.
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complete self-government decades ago may have on the Ap-
pointments Clause analysis. But in my view, however one
distinguishes territorial officers from federal officers
(wWhether under the Court’s “primarily local” test, ante, at
467, or some other standard), the longstanding compact be-
tween the Federal Government and Puerto Rico raises grave
doubts as to whether the Board members are territorial offi-
cers not subject to the Appointments Clause. When Puerto
Rico and Congress entered into a compact and ratified a con-
stitution of Puerto Rico’s adoption, Congress explicitly left
the authority to choose Puerto Rico’s governmental officers
to the people of Puerto Rico. That turn of events seems to
give to Puerto Rico, through a voluntary concession by the
Federal Government, the exclusive right to establish Puerto
Rico’s own territorial officers.

No less than the bedrock principles of government upon
which this Nation was founded ground this proposition.
When the Framers resolved to build this Nation on a republi-
can form of government, they understood that the American
people would have the authority to select their own govern-
mental officers. See, e.g., The Federalist No. 39, at 241
(J. Madison) (“[W]e may define a republic to be . . . a govern-
ment which derives all its powers directly or indirectly from
the great body of the people”); A. Amar, America’s Constitu-
tion: A Biography 278-279 (2005) (“[T]he general under-
standing of republicanism across America” at the founding
embraced a concept of government “in which ‘the people are
sovereign’; in which ‘the people are consequently the foun-
tain of all power’; in which ‘all authority should flow from
the people’”). Core to the 1950s “compact” between the
Federal Government and Puerto Rico was that Puerto Rico’s
eventual constitution “shall provide a republican form of gov-
ernment.” §2, 64 Stat. 319 (codified in 48 U. S. C. §731c).
Thus, “resonant of American founding principles,” the
Puerto Rico Constitution set forth a tripartite government
“‘republican in form’ and ‘subordinate to the sovereignty of
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the people of Puerto Rico.”” Sdnchez Valle, 579 U. S., at 65
(quoting P. R. Const., Art. I, §2); see also Torres v. Puerto
Rico, 442 U. S. 465, 470 (1979). “[T]he distinguishing fea-
ture” of such “republican form of government,” this Court
has recognized over and again, “is the right of the people to
choose their own officers for governmental administration,
and pass their own laws in virtue of the legislative power
reposed in representative bodies, whose legitimate acts may
be said to be those of the people themselves.” In re Dun-
can, 139 U. S. 449, 461 (1891) (discussing the republican gov-
ernments of the States); see also Pacific States Telephone &
Telegraph Co. v. Oregon, 223 U. S. 118, 149 (1912) (same).

Thus, whatever authority the Federal Government exer-
cised to select territorial officers for Puerto Rico before Con-
gress recognized Puerto Rico’s republican form of govern-
ment, the authority “to choose [Puerto Rico’s] own officers
for governmental administration” now seems to belong to
the people of Puerto Rico. Duncan, 139 U.S., at 461. In-
deed, however directly responsible the Federal Government
was for Puerto Rico’s local affairs before Public Law 600,
those matters might be said to “now procee[d]” in the first
instance “from the Puerto Rico Constitution as ‘ordain[ed]
and establish[ed]’ by ‘the people.”” Cf. Sdnchez Valle, 579
U. S., at 75 (quoting P. R. Const., Preamble) (acknowledging
“that the Commonwealth’s power to enact and enforce crimi-
nal law now proceeds . . . from the Puerto Rico Constitution,”
“mak[ing] the Puerto Rican populace . .. the most immediate
source of such authority”).

The developments of the early 1950s were not merely sym-
bolic either; this Court has recognized that the paradigm
shift in relations between Puerto Rico and the Federal Gov-
ernment carried legal consequences. In Calero-Toledo, for
instance, this Court held that the “enactments of the Com-
monwealth of Puerto Rico” were “‘State statute[s]’” within
the meaning of a federal law requiring a three-judge court
panel to consider any action seeking to enjoin a “ ‘State stat-
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ute.”” 416 U.S., at 675-676. The Court reasoned that
Puerto Rico was entitled to similar treatment as the States
under the federal law, due to “significant changes in Puerto
Rico’s governmental structure” in the early 1950s. See id.,
at 670-674. For similar reasons, this Court has recognized
on multiple other occasions that Puerto Rico is akin to a
State in key respects. See, e. g., Flores de Otero, 426 U. S.,
at 597 (Congress granted Puerto Rico “a measure of auton-
omy comparable to that possessed by the States”); Rodri-
guez, 457 U. S., at 8 (“Puerto Rico, like a state, is an autono-
mous political entity”); see also Sdnchez Valle, 579 U. S., at
82 (BREYER, J., dissenting) (“[T]he parallels between admis-
sion of new States and the creation of the Commonwealth [of
Puerto Rico] are significant”).

The compact also had international ramifications, as the
Federal Government repeatedly represented at the time.
Shortly after the ratification and approval of the Puerto Rico
Constitution, federal officials certified to the United Nations
that, for Puerto Rico, the United States no longer needed to
comply with certain reporting obligations under the United
Nations Charter regarding territories “whose peoples have
not yet attained a full measure of self-government.” Char-
ter of the United Nations, 59 Stat. 1048, Art. 73, June 26,
1945, T. S. No. 993 (U. N. Charter). According to federal
officials, that was because the people of Puerto Rico now had
“complete autonomy in internal economic matters and in cul-
tural and social affairs under a Constitution adopted by them
and approved by the Congress.” Memorandum by the Gov-
ernment of the United States of America Concerning the
Cessation of Transmission of Information Under Article 73(e)
of the Charter With Regard to the Commonwealth of Puerto
Rico, in A. Fernés-Isern, Original Intent in the Constitution
of Puerto Rico 153 (2d ed. 2002). To the extent federal law
had previously “directed or authorized interference with
matters of local government by the Federal Government,”
federal officials elaborated, “[t]hose laws . . . ha[d] been re-
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pealed.” Ibid.; see also ibid. (“Congress has agreed that
Puerto Rico shall have, under [the Puerto Rico] Constitution,
freedom from control or interference by the Congress in re-
spect of internal government and administration”).

Based on those explicit representations, the United Na-
tions General Assembly declared that the people of Puerto
Rico “hald] been invested with attributes of political sover-
eignty which clearly identify the status of self-government
attained . . . as that of an autonomous political entity.” G. A.
Res. 748, U. N. GAOR, 8th Sess., Supp. No. 17, U. N. Doc. A/
2630 (Nov. 27, 1953). And consistent with that declaration,
the Federal Government promptly stopped complying with
the Charter’s reporting obligations with respect to Puerto
Rico (and has never since recommenced). Thus, in the eyes
of the international community looking in, as well as of the
Federal Government looking out, Puerto Rico has long en-
joyed autonomous reign over its internal affairs. Indeed,
were the Federal Government’s representations to the
United Nations merely aspirational, the United States’ com-
pliance with its international legal obligations would be in
substantial doubt. See Lawson & Sloane, The Constitution-
ality of Decolonization by Associated Statehood: Puerto
Rico’s Legal Status Reconsidered, 50 Boston College L. Rev.
1123, 1127 (2009) (arguing that if Puerto Rico remains “just
another territory subject to Congress’s plenary power under
the Territories Clause,” “the United States . .. is in violation
of its international legal obligations vis-a-vis Puerto Rico”).

There can be little question, then, that the compact altered
the relationship between the Federal Government and
Puerto Rico. At a minimum, the post-compact develop-
ments, including this Court’s precedents, indicate that Con-
gress placed in the hands of the Puerto Rican people the
authority to establish their own government, replete with
officers of their own choosing, and that this grant of self-
government was not an empty promise. That history
prompts serious questions as to whether the Board members
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may be territorial officers of Puerto Rico when they are not
elected or approved, directly or indirectly, by the people of
Puerto Rico.

B

Of course, it might be argued that Congress is neverthe-
less free to repeal its grant of self-rule, including the grant
of authority to the island to select its own governmental of-
ficers. And perhaps, it might further be said, that is exactly
what Congress has done in PROMESA by declaring the
Board “an entity within the territorial government” of
Puerto Rico. §101(c)(1), 130 Stat. 553. But that is not so
certain.

This Court has “‘repeatedly stated . . . that absent “a
clearly expressed congressional intention”’” to repeal, “‘[aln
implied repeal will only be found where provisions in two
statutes are in “irreconcilable conflict,” or where the latter
Act covers the whole subject of the earlier one and “is clearly
intended as a substitute.”””  Carcieri v. Salazar, 555 U. S.
379, 395 (2009) (quoting Branch v. Smith, 538 U.S. 254,
273 (2003) (plurality opinion)). Not so, it seems, with
PROMESA on the one hand, and Congress’ 1950 and 1952
legislations on the other. As written, PROMESA is a tem-
porary bankruptcy measure intended to assist in restoring
Puerto Rico to fiscal security. It is not an organic statute
clearly or expressly purporting to renege on Congress’ prior
“gran[t to] Puerto Rico [of] a measure of autonomy compara-
ble to that possessed by the States,” Flores de Otero, 426
U.S., at 597, nor on the concomitant grant of authority to
select officers of its own choosing. It would seem curious to
interpret PROMESA as having done so indirectly, simply
through its characterization of the Board “as an entity within
the territorial government.” §101(c)(1), 130 Stat. 553.

Further, there is a legitimate question whether Congress
could validly repeal any element of its earlier compact with
Puerto Rico on its own initiative, even if it had been abun-
dantly explicit in its intention to do so. The truism that
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“one Congress cannot bind a later Congress,” Dorsey v.
United States, 567 U. S. 260, 274 (2012), appears to have its
limits: As scholars have noted, certain congressional actions
are not subject to recantation. See, e.g., Magruder, The
Commonwealth Status of Puerto Rico, 15 U. Pitt. L. Rew.
1, 14 (1953) (listing as examples the congressional grant of
independence to the Philippine Islands and congressional
grant of private title to public lands under homestead laws);
Issacharoff, 94 Ind. L. J, at 14 (“Once a Congress has dis-
posed of a territory, of necessity it binds future Congresses
to the consequences of that decision”); T. Aleinikoff, Sem-
blances of Sovereignty: The Constitution, the State, and
American Citizenship 90 (2002) (“The granting of neither
statehood nor independence may be revoked, nor may land
grants or other ‘vested interests’ be called back by a subse-
quent Congress”).

Plausible reasons may exist to treat Public Law 600 and
the Federal Government’s recognition of Puerto Rico’s sover-
eignty as similarly irrevocable, at least in the absence of mu-
tual consent. Congress made clear in Public Law 600 that
the agreement between the Federal Government and Puerto
Rico was “in the nature of a compact.” 64 Stat. 319. That
“solemn undertaking, based upon mutual consent, . . . of such
profound character between the Federal Government and a
community of U. S. citizens,” has struck many as “incompati-
ble with the concept of unilateral revocation.” E. g., Report
of the United States-Puerto Rico Commission on the Status
of Puerto Rico 12-13 (1966); see also A. Leibowitz, Defining
Status: A Comprehensive Analysis of United States Territo-
rial Relations 172-173 (1989) (describing how “many in the
Congress” understood Public Law 600 to constitute “an ir-
revocable grant of authority in local affairs with an under-
standing of mutual consent being required before Congress
would resolve the ultimate status question or change the sta-
tus of the Commonwealth”). Indeed, shortly after Congress
approved the Puerto Rico Constitution, federal officials ex-
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pressly represented to the United Nations that the compact
was of a “bilateral nature,” such that its “terms [could]
be changed only by common consent.” F. Bolton, U. S. Rep.
to the Gen. Assembly, Statement to U. N. Committee IV
(Trusteeship) (Nov. 3, 1953), reprinted in 29 Dept. State Bull.
802, 804 (1953); see also Press Release No. 1741, U. S. Mission
to the United Nations, Statement by M. Sears, U. S. Rep. in
the Comm. on Information From Non-Self Governing Terri-
tories 2 (Aug. 28, 1953) (“[A] compact . . . is far stronger than
a treaty” because it “cannot be denounced by either party
unless it has the permission of the other”).?

All of this presses up against broader questions about Con-
gress’ power under the Territories Clause of Article IV, U. S.
Const., Art. IV, §3, cl. 2, the purported source of legislative
authority for enacting PROMESA, see §101(b)(2), 130 Stat.
553; ante, at 456. May Congress ever simply cede its power
under that Clause to legislate for the Territories, and did it

3In opting to proceed with Puerto Rico’s Commonwealth endeavor by
way of compact, Public Law 600 was not entirely without precedent.
When Congress enacted the Northwest Ordinance prior to ratification to
govern the newly acquired Northwest Territory, it provided for a catalog
of fundamental rights, styled as “articles of compact between the original
States . . . and the people and States in the said territory” that would
“forever remain unalterable, unless by common consent.” Act of Aug. 7,
1789, 1 Stat. 52, n. (a) (reproducing the Northwest Ordinance of 1787).
That understanding of a compact between the Federal Government and
the Territories was the only extant precedent for the compact language in
Public Law 600, and proponents of Public Law 600 were vocal in their
reliance on the Northwest Ordinance as a model. See Lawson & Sloane,
The Constitutionality of Decolonization by Associated Statehood: Puerto
Rico’s Legal Status Reconsidered, 50 Boston College L. Rev. 1123, 1149,
n. 142 (2009) (prior to Public Law 600, “[t]he term ‘compact’ . . . had seldom
appeared in U. S. law,” with the exception of the Northwest Ordinance
and subsequent organic statutes modeled after the Northwest Ordinance);
J. Trias Monge, Puerto Rico: The Trials of the Oldest Colony in the
World 111 (1997) (discussing debate among the drafters of Public Law 600
about whether to adopt the precise compact language in the Northwest
Ordinance).
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do so nearly 60 years ago with respect to Puerto Rico? If
so, is PROMESA itself invalid, at least insofar as it holds
itself out as an exercise of Territories Clause authority?
This Court has never squarely addressed such questions, ex-
cept perhaps to acknowledge that Congress’ authority under
the Territories Clause may “continule] until granted away.”
National Bank v. County of Yankton, 101 U.S. 129, 133
(1880); cf. Cincinnati Soap Co. v. United States, 301 U. S.
308, 319 (1937) (recognizing that a statute preparing the
Philippine Islands for independence from the United States
“brought about a profound change in the status of the islands
and in their relations to the United States,” such that “the
power of the United States has been modified,” even while
“it has not been abolished”).

After all, the Territories Clause provides Congress not
only the power to “make all needful Rules and Regulations
respecting the Territor[ies],” but also the power to “dispose
of” them, which necessarily encompasses the power to relin-
quish authority to legislate for them. U. S. Const., Art. IV,
§3, cl. 2. And some have insisted that the power to cede
authority exists no less in the absence of full “dispos[al]”
through independence or Statehood. See Aleinikoff, Sem-
blances of Sovereignty, at 77 (“It has been strongly argued
that” with “the establishment of commonwealth status,”
“Congress lost general power to regulate the internal affairs
of Puerto Rico”).

Still, the parties here do not dispute Congress’ ability to
enact PROMESA under the Territories Clause in the first
place; nor does it seem strictly necessary to call that mat-
ter into question to resolve the Appointments Clause con-
cern presented here. Despite the “full measure of self-
government” the island supposedly enjoys, U. N. Charter,
Art. 73; see also supra, at 485-486, 489-493, Puerto Rico can
well remain a “Territory” subject to some measure of Con-
gress’ Territories Clause authority. But even assuming that
the Territories Clause thus enables Congress to enact federal
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laws “respecting” Puerto Rico, U. S. Const., Art. IV, §3, cl. 2,
still some things the Clause does not necessarily do: It does
not necessarily allow Congress to repeal by mere implication
its prior grant of authority to the people of Puerto Rico to
choose their own governmental officers. It does not neces-
sarily give Congress license to revoke unilaterally an instru-
ment that may be altered only with mutual consent. And it
does not necessarily permit Congress to declare by fiat that
the law must treat its exercise of authority under the Terri-
tories Clause as territorial rather than federal, irrespective
of the compact it entered with the people of Puerto Rico
leaving complete territorial authority to them. Cf. Hernén-
dez Colén, The Evolution of Democratic Governance Under
the Territorial Clause of the U.S. Constitution, 50 Suffolk
U. L. Rev. 587, 605 (2017) (after 1952, “Congress partially
relinquished its territorial powers over Puerto Rico’s inter-
nal affairs, as recognized in Sanchez Valle,” even while
“Congress continues to retain territorial powers in federal
affairs” (emphasis added)).
I11

Nor is it significant that Congress has historically pro-
vided for the appointment of officers who perform duties re-
lated to the Territories through methods other than those
prescribed by the Appointments Clause. Those methods
may be permissible up to a point in a Territory’s develop-
ment. But that historical practice does not, in my view, re-
solve the far more complex question whether Congress can
continue to act in that manner indefinitely or long after
granting Territories complete self-government.

Essentially none (if any) of the allegedly nonconforming
appointments referenced by the parties occurred in circum-
stances where, as in the case of Puerto Rico, Congress pre-
viously granted the Territories complete home rule. See
mfra,at 499-501, and nn. 4-5. Instead, they largely occurred
during the initial or transitional stages of a Territory’s exist-
ence, when often the terms of the organic statute establish-
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ing the Territory expressly provided for the Federal Govern-
ment to act on behalf of the Territory. (After all, in newly
established Territories, no recognized territorial govern-
ment existed until the organic statute established one.) Be-
cause in that state of affairs, an organic statute plainly con-
templated that Congress had authority to establish offices for
the Territory, such congressionally established offices could
fairly—indeed, necessarily—be treated as “territorial” to the
extent they were tasked with territorial duties.

Does that necessarily remain the case if Congress later
grants or establishes complete territorial self-government?
As Puerto Rico’s history may demonstrate, it is seemingly
at that point that Congress purports to recognize that the
Territory itself (not the Federal Government) wields author-
ity over matters of the Territory, including the ability to se-
lect its own territorial officers. Perhaps it is also at that
point that a distinction between territorial officers and fed-
eral officers crystallizes: Territorial officers are those who
derive their authority from the people of the Territory; fed-
eral officers are those who derive their authority from the
Federal Government. And here, the Board members indis-
putably are selected by the Federal Government, under a
statute passed by Congress that specifies not just their gov-
ernance responsibilities but also the priorities of their deci-
sionmaking. See ante, at 453-455.

The scores of historical vignettes highlighted by petition-
ers, see, e. g., Brief for Petitioner Financial Oversight and
Management Board for Puerto Rico 28-33; Brief for Peti-
tioner Official Committee of Retired Employees of the Com-
monwealth of Puerto Rico 10-17, do not appear to foreclose
this possibility or even address the question. Rather, they
seem consistent with a broader historical narrative about
early territorial development: that Congress has tradition-
ally exercised its power under the Territories Clause with
the aim of promptly preparing newly established Territories
to transition gradually to territorial self-government. To
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the extent Congress deviated from the requirements of the
Appointments Clause in establishing territorial govern-
ments, it generally did so either to facilitate temporary gov-
ernments in the Territories before self-government was
practically possible or to begin transferring appointment au-
thority directly into the hands of the territorial population.

For example, Congress has often provided for territorial
officials to be appointed by a (Presidentially nominated and
Senate confirmed) territorial Governor, a method that the
Appointments Clause does not appear to contemplate. See,
e. g., Brief for Petitioner Financial Oversight and Manage-
ment Board for Puerto Rico 31, and n. 13. But those ar-
rangements arose from the organic statutes establishing the
Territories (and thus their initial territorial governments) in
the first place.* The same is generally true of instances
where Congress provided for Presidential appointment
(without Senate confirmation) of territorial officials whose
duties might otherwise make them principal officers under
the Appointments Clause (requiring Senate confirmation).
See, e. g., Brief for Petitioner Official Committee of Retired
Employees of the Commonwealth of Puerto Rico 11. Those
scenarios broadly conformed with the template of the organic
statute establishing the Louisiana Territory, 2 Stat. 245,
which Congress passed as an “emergency provisio[n]”
shortly after territorial acquisition in order “to preserve
order until a proper government could be put in place,”
D. Currie, The Constitution in Congress, The Jeffersonians:
1801-1829, p. 112 (2001).°

4See, e. g., 1 Stat. 51-52, and n. (a) (1789) (Northwest Territory); Act of
Feb. 3, 1809, ch. 13, §§1, 2, 2 Stat. 514-515 (Illinois); Act of June 4, 1812,
§2, 2 Stat. 744 (Missouri); Act of Feb. 8, 1861, ch. 59, §§1, 7, 12 Stat. 172,
174 (Colorado); Act of May 26, 1864, ch. 95, §§1, 7, 13 Stat. 85, 88 (Mon-
tana); Act of July 25, 1868, ch. 235, §§1, 7, 15 Stat. 178, 180 (Wyoming);
Act of May 2, 1890, ch. 182, §§1, 7, 26 Stat. 81, 85 (Oklahoma).

5See 2 Stat. 245 (1803) (Louisiana) (authorizing the President to “take
possession of, and occupy the territory,” to “employ any part of the army
and navy of the United States” in doing so, and to establish a “temporary
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As for the numerous instances where officers with territo-
rial responsibilities were popularly elected or appointed by
territorial officials, see ante, at 461-462, Congress typically
transitioned to these arrangements after establishing an ini-
tial territorial government. The Northwest Ordinance, for
example, allowed the Governor to appoint “magistrates and
other civil officers” “during the continuance of [a] temporary
government” established at the outset of the Northwest Ter-
ritory’s existence, as “necessary for the preservation of the
peace and good order.” Act of Aug. 7, 1789, ch. 8, 1 Stat. 51,
n. (a). As soon as the Territory met a certain population
threshold, however, the territorial population was to directly
elect members of the lower house of the territorial legisla-
ture, which would in turn play a role in selecting the civil
officers of the territorial government. Ibid. Following the
Northwest Ordinance’s lead, the organic statutes for many
subsequent territories contemplated similar arrangements
for “transition[ing]” quickly to forms of “representative gov-
ernment.” J. Eblen, The First and Second United States
Empires: Governors and Territorial Government, 1784-1912,
pp. 54, 59 (1968); see also Leibowitz, Defining Status, at 6-7.

Congress’ provision of limited or incremental home-rule
measures, moreover, seems to reveal little about the restric-
tions the Appointments Clause imposes on officers selected
by the Federal Government. By definition, selection by
home rule does not track the methods outlined in the Ap-
pointments Clause. But perhaps that is because home-rule
measures give to the Territory the ability to select its own

government” “until . . . provision for the temporary government . . . be
sooner made by Congress”); cf. 3 Stat. 524 (1819) (Florida) (similar); 31
Stat. 910 (1901) (Philippines) (authorizing the establishment of a “tempo-
rary government” pending “the establishment of permanent civil govern-
ment”); 33 Stat. 429 (1904) (Panama Canal Zone) (authorizing the
President “[tJo provide for the temporary government” of the Territory
“until . . . provision for the temporary government . . . be sooner made
by Congress”).
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governing officers, which by necessity are territorial rather
than federal. That the Territory selects its own governing
officers, and that these officers are necessarily territorial,
does not obviously imply that Congress may disregard the
Appointments Clause when it later provides for the Federal
Government to select officers carrying out territorial
responsibilities.®

In all, then, it is not particularly surprising that many of-
ficers who acted for the Territories historically were ap-
pointed in a manner other than that set out in the Appoint-
ments Clause. Viewed in proper historical context, those
officers’ appointments may reflect nothing more than the
necessary incidents of the transition to and establishment
of full territorial self-government. For the overwhelming
majority of Territories in this Nation’s history, of course,
that turning point coincided with Statehood. See Leibo-
witz, Defining Status, at 6-8 (describing the “transitory na-
ture” of the early Territories’ “evolutionary process culmi-
nat[ing] in Statehood” and “the establishment of popular
self-government”); District of Columbia v. Carter, 409 U. S.
418, 431-432 (1973) (“From the moment of their creation, the
Territories were destined for admission as States into the
Union, and ‘as a preliminary step toward that foreordained
end—to tide over the period of ineligibility—Congress, from
time to time, created territorial governments, the existence
of which was necessarily limited’” (quoting O’Donoghue v.
United States, 289 U. S. 516, 537 (1933))). But critically, the
transitional phase was never intended to last indefinitely.
See Amar, America’s Constitution, at 273 (describing the
Founders’ understanding that “[t]he older states would help
their younger siblings grow up and would thereafter regard
them as equals, rather than as permanent adolescents—the

6 For that reason, no unavoidable tension seems to exist between requir-
ing compliance with the Appointments Clause for the Board members and
preserving complete home rule in Puerto Rico (or, for that matter, any of
the other Territories).
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status to which Mother England had wrongly relegated her
own New World wards”). The historical examples thus re-
veal little, if anything, about Congress’ ability to establish
territorial officers in Territories that (much like Puerto
Rico) have long operated under the full measure of self-
government.

This Court’s precedents do not speak to that circumstance
either. No doubt the Court has said that the Territories
Clause gives Congress “full and complete legislative author-
ity over the people of the Territories and all the departments
of the territorial governments.” County of Yankton, 101
U. S., at 132-133; see also id., at 133 (“Congress may not only
abrogate laws of the territorial legislatures, but it may itself
legislate directly for the local government”); Sere v. Pitot, 6
Cranch 332, 337 (1810); ante, at 474-475 (THOMAS, J., concur-
ring in judgment). But none of those cases had to do with
the Appointments Clause. More important, none of them
addressed the scope of Congress’ authority with respect to a
fully self-governing Territory. See Leibowitz, Defining Sta-
tus, at 15 (observing that “the broad statements of Congres-
sional power” in those cases “were made in the context of a
territory’s evolution toward statehood,” and that “[t]his con-
text was the ‘restriction . . . necessarily implied in its
terms’”). Much less do those cases inform whether and how
Congress may validly act on behalf of a Territory like Puerto
Rico, as to which Congress has expressly (and perhaps irre-
vocably in the absence of common consent) “relinquished . . .
control over [territorial] affairs.” Flores de Otero, 426 U. S.,
at 597; see also Rodriguez, 457 U. S., at 8 (describing Puerto
Rico as “an autonomous political entity, ‘sovereign over
matters not ruled by the [Federal] Constitution’” (quoting
Calero-Toledo, 416 U. S., at 673)). Indeed, as the same cases
expressly acknowledged, Congress’ authority under the Ter-
ritories Clause may “continule]” only “until granted away.”
County of Yankton, 101 U.S., at 133; see also supra, at
495-496.
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* * *

These cases raise serious questions about when, if ever,
the Federal Government may constitutionally exercise au-
thority to establish territorial officers in a Territory like
Puerto Rico, where Congress seemingly ceded that authority
long ago to Puerto Rico itself. The 1950s compact between
the Federal Government and Puerto Rico undoubtedly car-
ried ramifications for Puerto Rico’s status under federal and
international law; the same may be true of the Appointments
Clause analysis here. After all, the long-awaited promise of
Public Law 600’s compact between Puerto Rico and the
Federal Government seemed to be that the people of Puerto
Rico may choose their own territorial officers, rather than
have such officers foisted on the Territory by the Federal
Government.

Viewed against that backdrop, the result of these cases
seems anomalous. The Board members, tasked with deter-
mining the financial fate of a self-governing Territory, exist
in a twilight zone of accountability, neither selected by
Puerto Rico itself nor subject to the strictures of the Ap-
pointments Clause. I am skeptical that the Constitution
countenances this freewheeling exercise of control over a
population that the Federal Government has explicitly
agreed to recognize as operating under a government of
their own choosing, pursuant to a constitution of their own
choosing. Surely our Founders, having labored to attain
such recognition of self-determination, would not view that
same recognition with respect to Puerto Rico as a mere act
of grace. Nevertheless, because these issues are not prop-
erly presented in these cases, I reluctantly concur in the
judgment.
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Federal Rule of Civil Procedure 59(e) allows a litigant to file a motion to
alter or amend a district court’s judgment within 28 days from the entry
of judgment, with no possibility of an extension. The Rule enables a
district court to “rectify its own mistakes in the period immediately
following” its decision, White v. New Hampshire Dept. of Employment
Security, 455 U. S. 445, 450, but not to address new arguments or evi-
dence that the moving party could have raised before the decision. A
timely filed motion suspends the finality of the original judgment for
purposes of appeal, and only the district court’s disposition of the motion
restores finality and starts the 30-day appeal clock. If an appeal fol-
lows, the ruling on the motion merges with the original determination
into a single judgment.

Title 28 U. S. C. §2244(b), the so-called gatekeeping provision of the
Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA), gov-
erns federal habeas proceedings. Under AEDPA, a state prisoner is
entitled to one fair opportunity to seek federal habeas relief from his
conviction. Section 2244(b), however, sets stringent limits on second or
successive habeas applications. Among those restrictions, a prisoner
may not reassert any claims “presented in a prior application,”
§2244(b)(1), and may bring a new claim only in limited situations. Be-
cause habeas proceedings are civil in nature, the Federal Rules of Civil
Procedure generally apply, but statutory habeas restrictions, including
§2244(b), trump any “inconsistent” Rule. §2254 Rule 12.

Petitioner Gregory Banister was convicted by a Texas court of aggra-
vated assault and sentenced to 30 years in prison. After exhausting
his state remedies, he filed for federal habeas relief, which the District
Court denied. Banister timely filed a Rule 59(e) motion, which the Dis-
trict Court also denied. He then filed a notice of appeal in accordance
with the timeline for appealing a judgment after the denial of a Rule
59(e) motion. But the Fifth Circuit construed Banister’s Rule 59(e)
motion as a successive habeas petition and dismissed his appeal as
untimely.
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Held: Because a Rule 59(e) motion to alter or amend a habeas court’s
judgment is not a second or successive habeas petition under 28 U. S. C.
§2244(b), Banister’s appeal was timely. Pp. 511-521.

(@) The phrase “second or successive application” is a term of art and
does not “simply ‘refe[r]’” to all habeas filings made “‘second or succes-
sively in time,”” following an initial application. Magwood v. Patterson,
561 U. S. 320, 332. In addressing what qualifies as second or successive,
this Court has looked to historical habeas doctrine and practice and
AEDPA’s purposes. Here, both point toward permitting Rule 59(e) mo-
tions in habeas proceedings.

Prior to AEDPA, the Court held in Browder v. Director, Dept. of
Corrections of Ill., 434 U.S. 257, that Rule 59(e) applied in habeas
proceedings. The Rule, the Court recounted, derived from courts’
common-law power “to alter or amend [their] own judgments duringf ]
the term of court in which [they were] rendered,” prior to any appeal,
including “in habeas corpus cases.” Id., at 270. Although the drafters
of the Federal Rules eventually replaced the “term of court” power with
Rule 59(e), the Court concluded that this did nothing to narrow the set
of judgments amenable to alteration. The record of judicial decisions
accords with that view. Pre-AEDPA, habeas courts were to dismiss
repetitive applications except in “rare case[s].” Kuhlmann v. Wilson,
477 U. S. 436, 451.  Yet in the half century from Rule 59(e)’s adoption
through Browder to AEDPA’s enactment, there exists only one dismissal
of a Rule 59(e) motion as impermissibly successive. In all other cases,
the district courts resolved Rule 59(e) motions on the merits.

Congress passed AEDPA against this backdrop, and gave no indica-
tion that it meant to change what qualifies as a successive application.
Nor do AEDPA’s purposes of reducing delay, conserving judicial re-
sources, and promoting finality suggest any different result. Rule 59(e)
offers a narrow, 28-day window to ask for relief; limits requests for
reconsideration to matters properly raised in the challenged judgment;
and consolidates proceedings by producing a single final judgment for
appeal. Indeed, the Rule may make habeas proceedings more efficient
by enabling a district court to reverse a mistaken judgment or to clarify
its reasoning so as to make an appeal unnecessary. Pp. 511-517.

(b) Gonzalez v. Crosby, 545 U. S. 524, which held that a Rule 60(b)
motion counts as a second or successive habeas application if it “attacks
the federal court’s previous resolution of a claim on the merits,” id., at
532, does not alter that conclusion. Rule 60(b) differs from Rule 59(e)
in just about every way that matters here. Whereas Rule 59(e) derives
from a common-law court’s plenary power to revise its judgment before
anyone could appeal, Rule 60(b) codifies various writs used to collater-
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ally attack a court’s already completed judgment. That distinction was
not lost on pre-AEDPA habeas courts, which routinely dismissed Rule
60(b) motions for raising repetitive claims. Next, the Rules’ modern-
day operations also diverge, with only Rule 60(b) undermining AEDPA’s
scheme to prevent delay and protect finality. That is because a Rule
60(b) motion, which can arise long after the denial of a prisoner’s initial
petition, generally goes beyond pointing out alleged errors in the just-
issued decision. Still more, a Rule 60(b) motion “does not affect the
[original] judgment’s finality or suspend its operation” and is appealable
as “a separate final order.” Stone v. INS, 514 U. S. 386, 401. Left un-
checked, a Rule 60(b) motion threatens serial habeas litigation, while a
Rule 59(e) motion is a one-time effort to point out alleged errors in a
just-issued decision before taking a single appeal. Pp. 517-521.

Reversed and remanded.

KAGAN, J., delivered the opinion of the Court, in which RoBERTS, C. J,,
and GINSBURG, BREYER, SOTOMAYOR, GORSUCH, and KAVANAUGH, JJ,,
joined. AwvLITO, J., filed a dissenting opinion, in which THOMAS, J., joined,
post, p. 521.

Brian T. Burgess argued the cause for petitioner. With
him on the briefs were Andrew Kim and Gerard J. Cedrone.

Kyle D. Hawkins, Solicitor General of Texas, argued the
cause for respondent. With him on the brief were Ken Paux-
ton, Attorney General of Texas, Jeffrey C. Mateer, First As-
sistant Attorney General, Matthew H. Frederick, Deputy So-
licitor General, Natalie D. Thompson, Assistant Solicitor
General, and Trevor W. Ezell, Assistant Attorney General.

Benjamin W. Snyder argued the cause for the United
States as amicus curiae urging affirmance. With him on
the brief were Solicitor General Francisco, Assistant
Attorney General Benczkowski, Eric J. Feigin, and Ann
O’Connell Adams.*

*Briefs of amici curiae urging reversal were filed for Law Professors
with Expertise in Habeas Corpus et al. by Charlotte H. Taylor, Kamaile
A. N. Turéan, and Lee Kovarsky, pro se; and for the National Association
of Criminal Defense Lawyers by Barbara E. Bergman.

A brief of amici curiae urging affirmance was filed for the State of
Indiana et al. by Curtis T. Hill, Jr., Attorney General of Indiana, Thomas
M. Fisher, Solicitor General, Kian J. Hudson, Deputy Solicitor General,
and Julia C. Payne and Robert L. Yates, Deputy Attorneys General, and
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JUSTICE KAGAN delivered the opinion of the Court.

A state prisoner is entitled to one fair opportunity to seek
federal habeas relief from his conviction. But he may not
usually make a “second or successive habeas corpus applica-
tion.” 28 U.S. C. §2244(b). The question here is whether
a motion brought under Federal Rule of Civil Procedure
59(e) to alter or amend a habeas court’s judgment qualifies
as such a successive petition. We hold it does not. A Rule
59(e) motion is instead part and parcel of the first habeas
proceeding.

I

This case is about two procedural rules. First, Rule 59(e)
applies in federal civil litigation generally. (Habeas pro-
ceedings, for those new to the area, are civil in nature. See
Fisher v. Baker, 203 U. S. 174, 181 (1906).) The Rule enables
a party to request that a district court reconsider a just-
issued judgment. Second, the so-called gatekeeping provi-
sion of the Antiterrorism and Effective Death Penalty Act of
1996 (AEDPA), codified at 28 U. S. C. § 2244(b), governs fed-
eral habeas proceedings. It sets stringent limits on second
or successive habeas applications. We say a few words
about each before describing how the courts below applied

them here.
A

Rule 59(e) allows a litigant to file a “motion to alter or
amend a judgment.”! The time for doing so is short—28
days from entry of the judgment, with no possibility of an

by the Attorneys General for their respective States as follows: Steve Mar-
shall of Alabama, Ashley Moody of Florida, Christopher M. Carr of Geor-
gia, Clare E. Connors of Hawaii, Lawrence G. Wasden of Idaho, Derek
Schmidt of Kansas, Jeff Landry of Louisiana, Timothy C. Fox of Montana,
Douglas J. Peterson of Nebraska, Dave Yost of Ohio, Mike Hunter of Okla-
homa, Alan Wilson of South Carolina, Jason R. Ravnsborg of South Da-
kota, and Herbert H. Slatery III of Tennessee.

1The complete text of the Rule reads: “A motion to alter or amend a
judgment must be filed no later than 28 days after the entry of the
judgment.”
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extension. See Fed. Rule Civ. Proc. 6(b)(2) (prohibiting ex-
tensions to Rule 59(e)’s deadline). The Rule gives a district
court the chance “to rectify its own mistakes in the period
immediately following” its decision. White v. New Hamp-
shire Dept. of Employment Security, 455 U.S. 445, 450
(1982). In keeping with that corrective function, “federal
courts generally have [used] Rule 59(e) only” to “reconsider] ]
matters properly encompassed in a decision on the merits.”
Id., at 451. In particular, courts will not address new argu-
ments or evidence that the moving party could have raised
before the decision issued. See 11 C. Wright, A. Miller, &
M. Kane, Federal Practice and Procedure §2810.1, pp. 163—
164 (3d ed. 2012) (Wright & Miller); accord, Exxon Shipping
Co. v. Baker, 554 U. S. 471, 485-486, n. 5 (2008) (quoting prior
edition).? The motion is therefore tightly tied to the under-
lying judgment.

The filing of a Rule 59(e) motion within the 28-day period
“suspends the finality of the original judgment” for purposes
of an appeal. FCC v. League of Women Voters of Cal., 468
U. S. 364, 373, n. 10 (1984) (internal quotation marks and al-
terations omitted). Without such a motion, a litigant must
take an appeal no later than 30 days from the district court’s
entry of judgment. See Fed. Rule App. Proc. (FRAP)
4(a)(1)(A). But if he timely submits a Rule 59(e) motion,
there is no longer a final judgment to appeal from. See Os-
terneck v. Ernst & Whinney, 489 U. S. 169, 174 (1989). Only
the disposition of that motion “restores thle] finality” of the
original judgment, thus starting the 30-day appeal clock.
League of Women Voters, 468 U. S., at 373, n. 10 (internal
quotation marks omitted); see FRAP 4(a)(4)(A)(iv) (A party’s
“time to file an appeal runs” from “the entry of the order

2By contrast, courts may consider new arguments based on an “inter-
vening change in controlling law” and “newly discovered or previously
unavailable evidence.” 11 Wright & Miller §2810.1, at 161-162 (3d ed.
2012). But it is rare for such arguments or evidence to emerge within
Rule 59(e)’s strict 28-day timeframe.
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disposing of the [Rule 59(e)] motion”). And if an appeal fol-
lows, the ruling on the Rule 59(e) motion merges with the
prior determination, so that the reviewing court takes up
only one judgment. See 11 Wright & Miller §2818, at 246;
Foman v. Davis, 371 U. S. 178, 181 (1962). The court thus
addresses any attack on the Rule 59(e) ruling as part of its
review of the underlying decision.

Now turn to § 2244(b)’s restrictions on second or successive
habeas petitions. Under AEDPA, a state prisoner always
gets one chance to bring a federal habeas challenge to his
conviction. See Magwood v. Patterson, 561 U. S. 320, 333—
334 (2010). But after that, the road gets rockier. To file a
second or successive application in a district court, a prisoner
must first obtain leave from the court of appeals based on
a “prima facie showing” that his petition satisfies the stat-
ute’s gatekeeping requirements. 28 U. S. C. §2244(b)(3)(C).
Under those provisions, which bind the district court even
when leave is given, a prisoner may not reassert any claims
“presented in a prior application.”  §2244(b)(1). And he
may bring a new claim only if it falls within one of two nar-
row categories—roughly speaking, if it relies on a new and
retroactive rule of constitutional law or if it alleges pre-
viously undiscoverable facts that would establish his inno-
cence. See §2244(b)(2). Still more: Those restrictions, like
all statutes and rules pertaining to habeas, trump any “in-
consistent” Federal Rule of Civil Procedure otherwise appli-
cable to habeas proceedings. 28 U. S. C. §2254 Rule 12.

B

This case began when, nearly two decades ago, petitioner
Gregory Banister struck and killed a bicyclist while driving
a car. Texas charged him with the crime of aggravated as-
sault with a deadly weapon. A jury found him guilty, and
he was sentenced to 30 years in prison. State courts upheld
the conviction on direct appeal and in collateral proceedings.
Banister then turned to federal district court for habeas re-
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lief. Although raising many claims, his petition mainly ar-
gued that his trial and appellate counsel provided him with
constitutionally ineffective assistance. The District Court
disagreed and entered judgment denying the application.

At that point, Banister timely filed a Rule 59(e) motion
asking the District Court to alter its judgment. Consistent
with the Rule’s corrective purpose, Banister urged the court
to fix what he saw as “manifest errors of law and fact.”
App. 219. Five days later and without requiring a response
from the State, the court issued a one-paragraph order ex-
plaining that it had reviewed all relevant materials and stood
by its decision. See id., at 254. In accordance with the
timeline for appealing a judgment after the denial of a Rule
59(e) motion, see supra, at 508, Banister then filed a notice
of appeal (along with a request for a certificate of appealabil-
ity) to challenge the District Court’s rejection of his habeas
application.

Yet the Court of Appeals for the Fifth Circuit dismissed
the appeal as untimely. That ruling rested on the view that
Banister’s Rule 59(e) motion, although captioned as such, was
not really a Rule 59(e) motion at all. Because it “attack[ed]
the federal court’s previous resolution of [his] claim on the
merits,” the Fifth Circuit held that the motion must be “con-
strued as a successive habeas petition.” App. 305 (internal
quotation marks omitted). In any future case, that holding
would prohibit a habeas court from considering claims made
in a self-styled Rule 59(e) motion except in rare circum-
stances—that is, when a court of appeals gave permission
and the claim fell within one of §2244(b)’s two slender cate-
gories. See supra, at 509. In Banister’s own case, that bar
was of no moment because the District Court had already
addressed his motion’s merits. But viewing a Rule 59(e)
motion as a successive habeas petition also had another con-
sequence, and this one would affect him. Unlike a Rule
59(e) motion, the Court of Appeals noted, a successive habeas
application does not postpone the time to file an appeal.



Cite as: 590 U. S. 504 (2020) 511

Opinion of the Court

That meant the clock started ticking when the District Court
denied Banister’s habeas application (rather than his subse-
quent motion)—and so Banister’s appeal was several weeks
late.

We granted certiorari to resolve a Circuit split about
whether a Rule 59(e) motion to alter or amend a habeas
court’s judgment counts as a second or successive habeas ap-
plication. 588 U.S. 905 (2019). We hold it does not, and
reverse.

II

This case requires us to choose between two rules—more
specifically, to decide whether AEDPA’s §2244(b) displaces
Rule 59(e) in federal habeas litigation. The Federal Rules of
Civil Procedure generally govern habeas proceedings. See
Fed. Rule Civ. Proc. 81(a)(4). They give way, however, if
and to the extent “inconsistent with any statutory provisions
or [habeas-specific] rules.” 28 U.S.C. §2254 Rule 12; see
supra, at 509. Here, the Fifth Circuit concluded and Texas
now contends that AEDPA’s limitation of repetitive habeas
applications conflicts with Rule 59(e)’s ordinary operation.
That argument in turn hinges on viewing a Rule 59(e) motion
in a habeas case as a “second or successive application.”
§ 2244(b); see Brief for Respondent 10. If such a motion con-
stitutes a second or successive petition, then all of § 2244(b)’s
restrictions kick in—limiting the filings Rule 59(e) would
allow. But if a Rule 59(e) motion is not so understood—if it
is instead part of resolving a prisoner’s first habeas appli-
cation—then §2244(b)’s requirements never come into the
picture.

The phrase “second or successive application,” on which
all this rides, is a “term of art,” which “is not self-defining.”
Slack v. McDaniel, 529 U. S. 473, 486 (2000); Panetti v. Quar-
terman, 5561 U. S. 930, 943 (2007). We have often made clear
that it does not “simply ‘refer’” to all habeas filings made
“‘second or successively in time,”” following an initial appli-
cation. Magwood, 561 U.S., at 332 (quoting Panetti, 551

)
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U.S., at 944 (alteration omitted)). For example, the courts
of appeals agree (as do both parties) that an amended peti-
tion, filed after the initial one but before judgment, is not
second or successive. See 2 R. Hertz & J. Liebman, Federal
Habeas Corpus Practice and Procedure §28.1, pp. 1656-1657,
n. 4 (7th ed. 2017) (collecting cases); Brief for Petitioner 20—
21; Brief for Respondent 16. So too, appeals from the ha-
beas court’s judgment (or still later petitions to this Court)
are not second or successive; rather, they are further itera-
tions of the first habeas application.® Chronology here is by
no means all.

In addressing what qualifies as second or successive, this
Court has looked for guidance in two main places. First, we
have explored historical habeas doctrine and practice. The
phrase “second or successive application,” we have ex-
plained, is “given substance in our prior habeas corpus
cases,” including those “predating [AEDPA’s] enactment.”
Slack, 529 U. S., at 486; Panetti, 5561 U. S., at 944; see id., at
943 (stating that the phrase “takes its full meaning from our
case law”). In particular, we have asked whether a type of
later-in-time filing would have “constituted an abuse of the
writ, as that concept is explained in our [pre-AEDPA] cases.”
Id., at 947. If so, it is successive; if not, likely not. Second,
we have considered AEDPA’s own purposes. The point of
§2244(b)’s restrictions, we have stated, is to “conserve judi-
cial resources, reducle] piecemeal litigation,” and “lend[] fi-
nality to state court judgments within a reasonable time.”
Id., at 945-946 (internal quotation marks omitted). With
those goals in mind, we have considered “the implications
for habeas practice” of allowing a type of filing, to assess

3For additional examples, see Slack v. McDaniel, 529 U.S. 473, 487
(2000) (allowing a prisoner to file a second-in-time, post-judgment applica-
tion to assert claims earlier dismissed for failure to exhaust), and Stewart
v. Martinez-Villareal, 523 U. S. 637, 643-644 (1998) (permitting a prisoner
to file a second-in-time, post-judgment application to argue that he was
incompetent to be executed).
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whether Congress would have viewed it as successive.
Stewart v. Martinez-Villareal, 523 U.S. 637, 644 (1998).
Here, both historical precedents and statutory aims point in
the same direction—toward permitting Rule 59(e) motions in
habeas proceedings. And nothing cuts the opposite way.

A

This Court has already held that history supports a habeas
court’s consideration of a Rule 59(e) motion. In Browder v.
Director, Dept. of Corrections of Ill., 434 U.S. 257 (1978),
we addressed prior to AEDPA “the applicability of Federal
Rule [59(e)] in habeas corpus proceedings.” Id., at 258. In
deciding that the Rule applied in habeas—that “a prompt
motion for reconsideration” was “thoroughly consistent”
with habeas law and “well suited to the special problems and
character of [habeas] proceedings”—we mainly looked to his-
torical practice. Id., at 271 (internal quotation marks omit-
ted). Rule 59(e), we recounted, derived from a court’s
common-law power “to alter or amend its own judgments
during[ ] the term of court in which [they were] rendered,”
prior to any appeal. Id., at 270; see Zimmern v. United
States, 298 U. S. 167, 169-170 (1936) (“The judge had plenary
power while the term was in existence to modify his judg-
ment [or] revoke it altogether”). Courts exercised that au-
thority, we explained, “in habeas corpus cases” just as “in
other civil proceedings.” Browder, 434 U.S., at 270. In
1946, the drafters of the Federal Rules replaced the “term
of court” power with Rule 59(e), thus prescribing a set num-
ber of days (then 10, now 28) in which a party could move to
amend a judgment. See id., at 271. But in our view, that
change did nothing to narrow the set of judgments amenable
to alteration. See id., at 270-271. After Rule 59(e), just as

4A term of court in those days was simply a period in which a court
was open for business. A statute or rule set the date of its commence-
ment, and the court itself determined the date to adjourn. See United
States v. Pitman, 147 U. S. 669, 670-671 (1893).
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before, a district court could “reconsider the grant or denial
of habeas corpus relief” in the same way it could review any
other decision. Id., at 270; see id., at 271. A timely Rule
59(e) motion, we held, “suspend[ed] the finality” of any judg-
ment, including one in habeas—thus enabling a district court
to address the matter again. Id., at 267 (internal quotation
marks omitted).?

The record of judicial decisions accords with Browder’s
view of the use of Rule 59(e) in habeas practice. Before
AEDPA, “abuse-of-the-writ principles limit[ed] a [habeas ap-
plicant’s] ability to file repetitive petitions.” McCleskey v.
Zamnt, 499 U. S. 467, 483 (1991). That doctrine was more for-
giving than AEDPA’s gatekeeping provision—for example,
enabling courts to hear a second or successive petition if the
“ends of justice” warranted doing so. Id., at 485. But the
rule against repetitive litigation still had plenty of bite. It
demanded the dismissal of successive applications except in
“rare casels].” Kuhlmann v. Wilson, 477 U.S. 436, 451
(1986) (plurality opinion).  So if courts had viewed Rule
59(e) motions as successive, there should be lots of decisions
dismissing them on that basis. But nothing of the kind ex-
ists. In the half century from Rule 59(e)’s adoption (1946)
through Browder (1978) to AEDPA’s enactment (1996), we

5The dissent’s attempt to dismiss Browder is impossible to square with
the opinion. Mostly, the dissent claims that Browder is just a case about
“time limits.” Post, at 530-531 (opinion of ALITO, J.). But Browder is
about time limits only in the sense that this case is about time limits:
There, as here, the timeliness of a motion depended on the broader ques-
tion whether Rule 59(e) applied in habeas proceedings. See 434 U.S., at
258 (“In order to resolve thle] question” whether the “appeal was un-
timely,” “we must consider the applicability of Federal Rule[ ] 59 in habeas
corpus proceedings”). The dissent also intimates that Browder was dif-
ferent because there the prison warden rather than the prisoner moved
for reconsideration of the habeas ruling. See post, at 530-531, and n. 2.
But the Court’s decision explicitly addressed “motion[s] to reconsider the
grant or denial of habeas corpus relief.” 434 U.S., at 270 (emphasis
added). In other words, the identity of the movant—whether warden or
prisoner—was irrelevant.
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(and the parties) have found only one such dismissal. See
Banmnister v. Armontrout, 4 F. 3d 1434, 1445 (CA8 1993). In
every other case, courts resolved Rule 59(e) motions on the
merits—and without any comment about repetitive litiga-
tion. Mostly, courts denied the motions and adhered to their
original judgments. See, e. g., Gajewskt v. Stevens, 346 F. 2d
1000, 1001 (CA8 1965) (per curiam). Occasionally, courts
decided they had erred in those decisions. See, e. g., York v.
Tate, 858 F. 2d 322, 325 (CA6 1988) (per curiam). The win-
loss rate is for this point irrelevant. What matters is that
they all (but one) treated Rule 59(e) motions not as succes-
sive, but as attendant on the initial habeas application.

Congress passed AEDPA against this legal backdrop, and
did nothing to change it. AEDPA of course made the limits
on entertaining second or successive habeas applications
more stringent than before. See supra, at 509. But the
statute did not redefine what qualifies as a successive peti-
tion, much less place Rule 59(e) motions in that category.
Cf. Magwood, 561 U. S., at 336-337 (distinguishing between
two questions: “§ 2244(b)’s threshold inquiry into whether an
application is ‘second or successive,” and its subsequent in-
quiry into whether [to dismiss] a successive application”).
When Congress “intends to effect a change” in existing
law—in particular, a holding of this Court—it usually pro-
vides a clear statement of that objective. TC Heartland
LLC v. Kraft Foods Group Brands LLC, 581 U. S. 258, 268
(2017). AEDPA offers no such indication that Congress
meant to change the historical practice Browder endorsed of
applying Rule 59(e) in habeas proceedings.

Nor do AEDPA’s purposes demand a change in that tradi-
tion. As explained earlier, AEDPA aimed to prevent serial
challenges to a judgment of conviction, in the interest of re-
ducing delay, conserving judicial resources, and promoting
finality. See supra, at 512. Nothing in Rule 59(e)—a rule
Browder described as itself “based on an interest in speedy
disposition and finality,” 434 U. S., at 271 (internal quotation
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marks omitted)—conflicts with those goals. Recall every-
thing said above about the Rule’s operation. See supra, at
507-509. To begin with, Rule 59(e) gives a prisoner only a
narrow window to ask for relief—28 days, with no exten-
sions. Next, a prisoner may invoke the rule only to request
“reconsideration of matters properly encompassed” in the
challenged judgment. White, 455 U.S., at 451. And “re-
consideration” means just that: Courts will not entertain ar-
guments that could have been but were not raised before
the just-issued decision. A Rule 59(e) motion is therefore
backward-looking; and because that is so, it maintains a pris-
oner’s incentives to consolidate all of his claims in his initial
application. Yet more, the Rule consolidates appellate pro-
ceedings. A Rule 59(e) motion briefly suspends finality to
enable a district court to fix any mistakes and thereby per-
fect its judgment before a possible appeal. The motion’s dis-
position then merges into the final judgment that the pris-
oner may take to the next level. In that way, the Rule
avoids “piecemeal appellate review.”  Osterneck, 489 U. S.,
at 177. Its operation, rather than allowing repeated attacks
on a decision, helps produce a single final judgment for appeal.

Indeed, the availability of Rule 59(e) may make habeas
proceedings more efficient. Most obviously, the Rule en-
ables a district court to reverse a mistaken judgment, and so
make an appeal altogether unnecessary. See United States
v. Ibarra, 502 U. S. 1, 5 (1991) (per curiam) (noting that giv-
ing district courts a short time to correct their own errors
“prevents unnecessary burdens being placed on the courts
of appeals”). Of course, Rule 59(e) motions seldom change
judicial outcomes. But even when they do not, they give
habeas courts the chance to clarify their reasoning or address
arguments (often made in less-than-limpid pro se petitions)
passed over or misunderstood before. See Brief for Na-
tional Association of Criminal Defense Lawyers as Amicus
Curiae 12-20 (describing examples). That opportunity, too,
promotes an economic and effective appellate process, as the
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reviewing court gets “the benefit of the district court’s ple-
nary findings.” Osterneck, 489 U. S., at 177. And when a
district court sees no need to change a decision, the costs of
permitting a Rule 59(e) motion are typically slight. A judge
familiar with a habeas applicant’s claims can usually make
quick work of a meritless motion. This case may well pro-
vide an example: The District Court declined to make the
State respond to Banister’s motion and decided it within five
days. Nothing in such a process conflicts with AEDPA’s
goal of streamlining habeas cases.

The upshot, after AEDPA as before, is that Rule 59(e) mo-
tions are not second or successive petitions, but instead a
part of a prisoner’s first habeas proceeding. In timing and
substance, a Rule 59(e) motion hews closely to the initial ap-
plication; and the habeas court’s disposition of the former
fuses with its decision on the latter. Such a motion does not
enable a prisoner to abuse the habeas process by stringing
out his claims over the years. It instead gives the court a
brief chance to fix mistakes before its (single) judgment on
a (single) habeas application becomes final and thereby trig-
gers the time for appeal. No surprise, then, that habeas
courts historically entertained Rule 59(e) motions, rather
than dismiss them as successive. Or that Congress said not
a word about changing that familiar practice even when
enacting other habeas restrictions.

B

Texas (along with the dissent) resists this conclusion on
one main ground: this Court’s prior decision in Gonzalez v.
Crosby, 545 U. S. 524 (2005). The question there was
whether a Rule 60(b) motion for “relie[f] from a final judg-
ment” denying habeas relief counts as a second or successive
habeas application. Fed. Rule Civ. Proc. 60(b).® We said

6 Under Rule 60(b), a court may relieve a party in civil litigation from a
final judgment if the party can show (1) mistake, inadvertence, surprise,
or excusable neglect; (2) certain newly discovered evidence; (3) fraud, mis-
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that it does, so long as the motion “attacks the federal court’s
previous resolution of a claim on the merits.” 545 U. S., at
532 (emphasis deleted).” Texas thinks the “Gonzalez princi-
ple applies with equal force to Rule 59(e) motions.” Brief
for Respondent 8. After all, the State argues, both Rule
59(e) and Rule 60(b) provide “vehicles for asserting habeas
claims” after a district court has entered judgment denying
relief. Id., at 2. And if Gonzalez does apply, Texas con-
cludes, Banister must lose because (as everyone agrees) his
Rule 59(e) motion pressed only merits-based claims.

But Rule 60(b) differs from Rule 59(e) in just about every
way that matters to the inquiry here. (Contra the dissent’s
refrain, see post, at 522, 524, 526, 531, 534, the variance goes
far beyond their “labels.”) Begin, again, with history. Re-
call that Rule 59(e) derives from a common-law court’s ple-
nary power to revise its judgment during a single term of
court, before anyone could appeal. See supra, at 513-514.
By contrast, Rule 60(b) codifies various writs used to seek
relief from a judgment at any time after the term’s expira-
tion—even after an appeal had (long since) concluded.
Those mechanisms did not (as the term rule did) aid the trial
court to get its decision right in the first instance; rather,
they served to collaterally attack its already completed

representation, or misconduct by an opposing party; (4) voidness of the
judgment; (5) certain events that would cast doubt on the validity or eq-
uity of continuing to apply the judgment; or (6) “any other reason that
justifies relief.” Fed. Rule Civ. Proc. 60(b)(1)-(6).

"By contrast, Gonzalez held, a Rule 60(b) motion that attacks “some
defect in the integrity of the federal habeas proceedings”—like the mis-
taken application of a statute of limitations—does not count as a habeas
petition at all, and so can proceed. 545 U.S., at 532. Texas concedes
that if Gonzalez controls Rule 59(e) motions, that decision’s distinction
between merits-based motions and integrity-based motions would have to
apply. See Brief for Respondent 37. The need for a habeas court to
make that not-always-easy threshold determination further undermines
the notion—already on shaky ground, see supra, at 515-516—that Texas’s
position would lead to any efficiency gains.
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judgment. See Advisory Committee’s 1946 Notes on
Amendments to Fed. Rule Civ. Proc. 60; Mann, Note, History
and Interpretation of Federal Rule 60(b), 25 Temp. L. Q. 77,
78 (1951). And that distinction was not lost on pre-AEDPA
habeas courts applying the two Rules. As discussed earlier,
it is practically impossible to find a case dismissing a Rule
59(e) motion for raising repetitive claims. See supra, at
514-515. But decisions abound dismissing Rule 60(b) mo-
tions for that reason. See, e. g., Williamson v. Rison, 1993
WL 262632 (CA9, July 9, 1993); see also Brewer v. Ward, 1996
WL 194830, *1 (CA10, Apr. 22, 1996) (collecting cases from
multiple Circuits). That is because those courts recognized
Rule 60(b)—as contrasted to Rule 59(e)—as threatening an
already final judgment with successive litigation.®

The modern-day operations of the two Rules also diverge,
with only Rule 60(b) undermining AEDPA’s scheme to pre-
vent delay and protect finality. Unlike Rule 59(e) motions
with their fixed 28-day window, Rule 60(b) motions can arise
long after the denial of a prisoner’s initial petition—depend-
ing on the reason given for relief, within either a year or a
more open-ended “reasonable time.” Fed. Rule Civ. Proc.
60(c)(1). In Gomnzalez itself, the prisoner made his motion
nearly three years after the habeas court’s denial of relief,

8The dissent’s alternative explanation for this disparity does not pass
muster. According to the dissent, habeas courts “might have been more
inclined” to rule on the merits of Rule 59(e) motions because doing so was
easier: after all, they (but not Rule 60(b) motions) always challenge a just-
issued decision. Post, at 532. But another course would have been eas-
ier still: throwing out the motion for raising repetitive claims. And even
more to the point, that course would usually have been required if the
dissent were right that Rule 59(e) motions counted as successive. Al-
though pre-AEDPA courts had some discretion around the edges, the con-
sideration of successive petitions was supposed to be “rare.” Kuhlmann
v. Wilson, 477 U. S. 436, 451 (1986) (plurality opinion); see supra, at 514.
It is a “tall order,” post, at 533, then, to think that a half century’s worth
of habeas courts would have resolved Rule 59(e) motions on the merits if
they thought of those motions as successive. The only plausible account
of their actions is that they did not.
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and more than one year after his appeal ended. See 545
U. S, at 527. Given that extended timespan, Rule 60(b) in-
evitably elicits motions that go beyond Rule 59(e)’s mission of
pointing out the alleged errors in the habeas court’s decision.
See, e. g., Lopez v. Douglas, 141 F. 3d 974, 975 (CA10 1998)
(per curiam) (seeking relief in light of a Supreme Court deci-
sion issued a decade after judgment); Tyler v. Anderson, 749
F. 3d 499, 504-505 (CA6 2014) (seeking to raise claims that
former counsel had neglected in a years-old habeas applica-
tion). Still more, the appeal of a Rule 60(b) denial is inde-
pendent of the appeal of the original petition. Recall that a
Rule 59(e) motion suspends the finality of the habeas judg-
ment, and a decision on the former merges into the latter
for appellate review. See supra, at 508-509, 515-516. By
contrast, a Rule 60(b) motion “does not affect the [original]
judgment’s finality or suspend its operation.” Fed. Rule
Civ. Proc. 60(c)(2). And an appeal from the denial of Rule
60(b) relief “does not bring up the underlying judgment for
review.”  Browder, 434 U. S., at 263, n. 7. Instead, that de-
nial is appealed as “a separate final order.” Stone v. INS,
514 U. S. 386, 401 (1995).°

In short, a Rule 60(b) motion differs from a Rule 59(e)
motion in its remove from the initial habeas proceeding. A
Rule 60(b) motion—often distant in time and scope and al-
ways giving rise to a separate appeal—attacks an already

9Texas objects that if a Rule 60(b) motion is filed within 28 days, it too
suspends the finality of the underlying judgment so that the denial of the
motion merges with that judgment on appeal. See Brief for Respondent
25, 28. But that is only because courts of appeals have long treated Rule
60(b) motions filed within 28 days as . . . Rule 59(e) motions. See, e. g.,
Skagerberg v. Oklahoma, 797 F. 2d 881, 882—-883 (CA10 1986) (per curiam)
(“TA] post-judgment motion made within [28] days of the entry of judg-
ment that questions the correctness of a judgment,” however denomi-
nated, “is properly construed as a motion to alter or amend judgment
under [Rule] 59(e)”); see also Fed. Rule App. Proc. 4(a)(4)(A)(vi) (codifying
that approach by setting the same appeals clock for self-styled Rule 60(b)
motions filed within 28 days as for Rule 59(e) motions).
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completed judgment. Its availability threatens serial ha-
beas litigation; indeed, without rules suppressing abuse, a
prisoner could bring such a motion endlessly. By contrast,
a Rule 59(e) motion is a one-time effort to bring alleged er-
rors in a just-issued decision to a habeas court’s attention,
before taking a single appeal. It is a limited continuation of
the original proceeding—indeed, a part of producing the final
judgment granting or denying habeas relief. For those rea-
sons, Gonzalez does not govern here. A Rule 59(e) motion,
unlike a Rule 60(b) motion, does not count as a second or
successive habeas application.

III

Our holding means that the Court of Appeals should not
have dismissed Banister’s appeal as untimely. Banister
properly brought a Rule 59(e) motion in the District Court.
As noted earlier, the 30-day appeals clock runs from the dis-
position of such a motion, rather than from the initial entry
of judgment. See supra, at 508. And Banister filed his no-
tice of appeal within that time. The Fifth Circuit reached a
contrary conclusion because it thought that Banister’s mo-
tion was really a second or successive habeas application, and
so did not reset the appeals clock. For all the reasons we
have given, that understanding of a Rule 59(e) motion is
wrong. We therefore reverse the judgment of the Court of
Appeals and remand the case for further proceedings con-
sistent with this opinion.

It is so ordered.

JUSTICE ALITO, with whom JUSTICE THOMAS joins,
dissenting.

Gregory Banister, a state prisoner, filed a federal habeas
petition arguing that his conviction was invalid for 53 rea-
sons. His arguments spanned almost 300 pages and fea-
tured an imagined retelling of the jury deliberations in the
form of stage dialogue. After the District Court deter-
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mined that all his claims lacked merit, he filed a motion rear-
guing many of them.

If Banister had labeled this motion what it was in sub-
stance—another habeas petition—it would have been sum-
marily dismissed under 28 U. S. C. §2244(b)(1). If he had
labeled it a motion for relief from judgment under Federal
Rule of Civil Procedure 60(b), it would also have been sub-
ject to dismissal under our decision in Gonzalez v. Crosby,
545 U. S. 524 (2005). Instead, he gave it a different label,
styling it as a motion to alter the judgment under Rule 59(e),
and the Court now holds this label makes all the difference.

The question in this case is whether a state prisoner can
evade the federal habeas statute’s restrictions on second or
successive habeas petitions by affixing a Rule 59(e) label.
The answer follows from our decision in Gonzalez, and the
answer is no. If a Rule 59(e) motion asserts a habeas claim,
the motion functions as a second or successive habeas peti-
tion and should be treated as such.

I

The Antiterrorism and Effective Death Penalty Act of
1996 (AEDPA) “streamlin[es] federal habeas corpus proceed-
ings.” Rhines v. Weber, 544 U. S. 269, 277 (2005). A state
prisoner is generally limited to a single federal habeas peti-
tion, which usually must be filed within one year after the
end of direct review; the district court must give this peti-
tion “priority”; if the prisoner is dissatisfied with the district
court’s decision and wants to appeal, he must seek permis-
sion from the appropriate court of appeals and must set out
the errors he thinks the district court made; and the appeal
can go forward only if a specified standard is met.
§§2244(d), 2253(c), 2254(a), 2266(a). As we have frequently
said, this design was crafted to promote comity, finality, fed-
eralism, and judicial efficiency. See, e. g., Panetti v. Quar-
terman, 551 U. S. 930, 945 (2007).
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Habeas petitions occupy an outsized place on federal dock-
ets. See infra, at 533-534. Their efficient resolution not
only preserves federal judicial capacity but removes the
cloud of federal review from state-court judgments. The
federal habeas provisions create a procedural regime that
differs sharply from the regime that generally applies in civil
cases, and the habeas statute displaces any Federal Rule of
Civil Procedure that is “inconsistent with” its provisions.
28 U. S. C. §2254 Rule 12 (Habeas Rule 12).

Integral to AEDPA’s design are its restrictions on “second
or successive” habeas petitions, which, prior to AEDPA,
sometimes led to very lengthy delays. See, e. g., Kuhlmann
v. Wilson, 477 U. S. 436, 453, and n. 15 (1986) (plurality opin-
ion). A provision added by AEDPA, 28 U. S. C. §2244(b),
is designed to prevent this. Under §2244(b)(1), a second
or successive petition may not duplicate the initial petition.
Thus, any claim “that was presented in a prior application
shall be dismissed.” §2244(b)(1). In addition, second or
successive petitions usually may not raise new claims either.
Any claim “that was not presented in a prior applica-
tion shall be dismissed unless” it meets stringent standards
contained in §2244(b)(2). Specifically, to avoid dismissal,
a new claim must rely on (1) “a new rule of constitutional
law” that this Court has made applicable in habeas proceed-
ings or (2) a fact that “could not have been discovered pre-
viously through the exercise of due diligence” and that now
makes the petitioner’s innocence “clear and convincing.”
§§2244(b)(2)(A)-(B).

A prisoner wishing to file a second or successive petition
must apply to a court of appeals for permission to do so,
and the court of appeals cannot authorize the filing unless
the petition makes a prima facie showing that it meets
§2244(b)(2)’s standards. §2244(b)(3). If a court of appeals
allows the second or successive petition to be filed, the dis-
trict court must nevertheless review its claims and dismiss
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any that turns out not to meet §2244(b)(2)’s standards.
§2244(b)(4).
II

In Gonzalez, we considered how § 2244(b) applies to a filing
that is in essence a second or successive habeas petition but
bears a different label. The filing there was a motion under
Rule 60(b), which allows a court to relieve a party of an ear-
lier judgment. Every Member of the Gonzalez Court, in-
cluding those in dissent, recognized that whether a Rule
60(b) motion should be treated as a habeas petition depends
on the nature of the relief the motion seeks, not the label
slapped onto it. 545 U. S., at 532 (opinion of the Court); id.,
at 538 (BREYER, J., concurring); id., at 539 (Stevens, J., dis-
senting). And in considering whether a Rule 60(b) motion
asserts the type of relief that requires it to be treated as a
habeas petition, the critical question is whether the motion
in essence asserts a habeas claim, that is, a claim that pro-
pounds a “federal basis for relief from a state court’s judg-
ment of conviction.” Id., at 530 (opinion of the Court). If
the motion “seeks to add a new ground for” that relief, it
“will of course qualify” as a second or successive habeas peti-
tion. Id., at 532. It will also qualify “if it attacks the fed-
eral court’s previous resolution of a [habeas] claim on the
merits.” Ibid.

To see how this analysis plays out, imagine a case in which
a state prisoner files a Rule 60(b) motion alleging that he
was denied the effective assistance of counsel at trial. If
that claim was not in his initial habeas petition, the motion
constitutes a second or successive habeas petition because it
asserts a new reason why he is entitled to habeas relief.
And if that claim was in his initial habeas petition but he
now alleges that the court erroneously denied the claim, the
motion is still a second or successive habeas petition since it
alleges that the court should have granted him habeas relief,
an argument that is “effectively indistinguishable” from the
claim that he was entitled to that relief in the first place.
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Ibid. 1In either event, we held in Gonzalez, “failing to sub-
ject” the motion to §2244(b) “would be inconsistent with”
AEDPA. Id., at 531 (internal quotation marks omitted).

Although Gonzalez concerned a motion under Rule 60(b),
nothing in its reasoning was tied to any specific characteris-
tics of such a motion, and accordingly, there is no good reason
why a Rule 59(e) motion should not be subject to the same
rules. Indeed, the application of Gomnzalez’s reasoning is
even more clear-cut when a habeas petitioner files a Rule
59(e) motion. Like its neighbor, Rule 59(e) provides a way
for a civil litigant to get relief after the entry of judgment,
but a Rule 59(e) motion can seek only “reconsideration of
matters properly encompassed in a decision on the merits.”
White v. New Hampshire Dept. of Employment Security,
455 U. S. 445, 451 (1982); accord, ante, at 516. And a claim
that “attacks the federal court’s previous resolution of a
claim on the merits” is exactly the type of claim that, under
Gonzalez, is subject to §2244(b)(1) and must therefore be
dismissed. 545 U. S., at 532.!

Today’s opinion thus permits precisely the type of circum-
vention that Gonzalez prevents. Consider again the habeas
petitioner with the allegedly bad trial lawyer. Suppose
that, after the district court denies an ineffective-assistance
claim in his initial petition, he submits three effectively indis-
tinguishable filings under different headers: a second habeas
petition asserting the same claim again; a Rule 60(b) motion
disputing the court’s resolution of the claim; and a Rule 59(e)
motion doing the same. The first two will face dismissal
under §2244(b)(1). But, under today’s decision, the third
may proceed. And not only that, if a pro se litigant does not

! Rule 59(e) motions can also assert “newly discovered or previously un-
available evidence” and “intervening change[s] in controlling law.” 11 C.
Wright, A. Miller, & M. Kane, Federal Practice and Procedure §2810.1 (3d
ed. Supp. 2020). Banister’s motion did neither, see Brief for Petitioner
47, so this case concerns only the types of claims that require automatic
dismissal under 28 U. S. C. §2244(b)(1).
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appreciate that he can get around §2244(b)(1) by calling his
second or successive petition a Rule 59(e) motion, a court
may “ignore the legal label that [the] pro se litigant attaches
to” his filing, treat the petition as a Rule 59(e) motion, and
voila, §2244(b) disappears from view. Castro v. United
States, 540 U. S. 375, 381 (2003). This allows a habeas peti-
tioner to obtain “a second chance to have the merits deter-
mined favorably” in contravention of AEDPA and our rea-
soning in Gonzalez, 545 U. S., at 533, n. 5.

I11

The Court provides a variety of reasons for refusing to
follow Gonzalez, but none is sound.

A

The Court begins by saying that a Rule 59(e) motion is
part of a petitioner’s “one fair opportunity to seek federal
habeas relief,” ante, at 507, but if there is a reason why a
Rule 60(b) motion could not also be called part of that “op-
portunity,” the Court does not offer one. A repetitive ha-
beas claim is as much a repetitive habeas claim if filed under
Rule 59(e) in 28 days or under Rule 60(b) at, say, day 29.
The label is the only “variance” that explains why one is now
allowed but not the other. Amnte, at 518.

B

The Court proclaims that Rules 59(e) and 60(b) differ “in
just about every way that matters to the inquiry here,” 1bid.,
but none of the differences that the Court cites matters
under Gonzalez’s reasoning, which relies on the nature of
the claim asserted in the post-judgment motion. Under that
reasoning, it makes no difference that a Rule 60(b) motion
may be filed later than a Rule 59(e) motion, that a Rule 59(e)
motion (but not a later-filed Rule 60(b) motion) suspends a
judgment’s finality for purposes of appeal, or that an order
denying a Rule 59(e) motion merges with the judgment for
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purposes of appeal, whereas a Rule 60(b) denial is separately
appealable. Ante, at 519-520. Gonzalez did not rely on a
single one of the Rule 60(b) characteristics mentioned by
the Court here, and none matters under Gonzalez’s reason-
ing. On the contrary, Gonzalez’s logic was simple: If a
motion advances a habeas claim, it counts as a habeas
petition.
C

The Court looks to the history of motions to alter or amend
a judgment, see ante, at 513-514, but it is hard to see how
that history has a bearing on the issue in this case. As the
Court notes, trial courts once had the power to correct errors
in their judgments during but not after the term in which
the judgment was handed down, but how this is relevant to
our issue is a mystery. The point in time at which a court’s
power to alter or amend a judgment ends (whether at the
conclusion of a court term or at a specified point after the
entry of the judgment) is used to determine whether a mo-
tion to alter or amend is timely. But the issue before us is
not whether Banister filed his Rule 59(e) motion within the
time allowed for such motions (he did) but whether his mo-
tion counts as a habeas petition. The question would be ex-
actly the same if district courts still had terms of court and
his motion was filed before the term ended.

D

In arguing that “[t]his case requires us to choose between”
§2244(b) and Rule 59(e), ante, at 511, the Court invokes Ha-
beas Rule 12, which states that “[t]he Federal Rules of Civil
Procedure, to the extent that they are not inconsistent with
any statutory provisions or these rules, may be applied to
a proceeding under these rules.” According to the Court,
AEDPA does not “place Rule 59(e) motions in th[e] category”
of second or successive petitions, and therefore AEDPA does
not alter Rule 59(e)’s role. Amnte, at 515.
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This argument greatly exaggerates the very limited role
of Habeas Rule 12. Although “habeas corpus proceedings
are characterized as ‘civil,”” “the label is gross and inexact.”
Harris v. Nelson, 394 U. S. 286, 293-294 (1969). They are
“unique,” and even before AEDPA they “conformed with
civil practice only in a general sense.” Id., at 294. Thus,
we have contrasted a “civil action, governed by the full pano-
ply of the Federal Rules of Civil Procedure,” with the “swift,
flexible, and summary determination” of a habeas claim.
Preiser v. Rodriguez, 411 U.S. 475, 495-496 (1973). The
Civil Rules themselves give AEDPA precedence. They
“apply to proceedings for habeas corpus” only insofar as “the
practice in those proceedings . . . is not specified in a federal
statute” or the Habeas Rules and “has previously conformed
to the practice in civil actions.” Fed. Rule Civ. Proc.
81(a)(4). And as we have observed, “[sJuch specific evidence
as there is with respect to the intent of the draftsmen of
the [civil] rules indicates nothing more than a general and
nonspecific understanding that the rules would have very
limited application to habeas corpus proceedings.” Harris,
394 U. S., at 295.

Let’s count some of the ways in which habeas proceedings
deviate from the Civil Rules. Discovery rules, which are
central to civil litigation, do not apply “as a matter of right”
in habeas proceedings. Ibid. Instead, a court’s leave is re-
quired for factual development. See Habeas Rule 6(a); see
also Bracy v. Gramley, 520 U. S. 899, 908-909 (1997). An-
other civil mainstay, the Rule 12(b)(6) motion to dismiss, also
has no place in habeas. See Browder v. Director, Dept. of
Corrections of Ill., 434 U. S. 257, 269, n. 14 (1978); see also
Habeas Rule 4 (responsive pleading not required unless the
court directs). Indeed, the entire “civil action procedural
sequencing—from a motion to dismiss, to an answer, to dis-
covery, and ultimately to trial—[i]s not applicable in habeas
cases.” O’Brien v. Moore, 395 F. 3d 499, 506 (CA4 2005)
(discussing Browder, 434 U. S., at 269, n. 14). Even nation-
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wide service of process authorized by statute, rather than
the Civil Rules, is unavailable in habeas. See Schlanger v.
Seamans, 401 U.S. 487, 489-491, and n. 4 (1971). And
though courts have long applied “noncontroversial rules in
habeas corpus proceedings,” Harris, 394 U. S., at 294, n. 5,
the mixed bag shows habeas’s hybrid nature. See 4 C.
Wright, A. Miller, & A. Steinman, Federal Practice and Pro-
cedure §1021, n. 6 (4th ed. Supp. 2020) (Wright & Miller)
(cataloging other rules that courts have and have not
applied).

Our decisions rejecting some of the Civil Rules’ procedural
“formalisms” have often inured to the benefit of habeas peti-
tioners. Hensley v. Municipal Court, San Jose-Milpitas
Judicial Dist., Santa Clara Cty., 411 U. S. 345, 350 (1973).
In O’Neal v. McAninch, 513 U.S. 432 (1995), we rejected
a State’s argument that Rule 61 put the burden on habeas
petitioners to resolve doubts about whether trial errors were
harmless, and we reached that conclusion primarily because
habeas proceedings are “[u]nlike the civil cases cited by the
State.” Id., at 440. In Holiday v. Johnston, 313 U. S. 342
(1941), the petitioner sought habeas relief from a district
court but received a hearing before an Alcatraz commis-
sioner. We held that Rule 53, which allows a court to send
some issues to a “master,” did not justify that practice in
habeas cases; the federal habeas statute contemplated pro-
ceedings before judges, giving Rule 53 “no application.”
Id., at 353. In so holding, we rejected the argument that
the practice at issue was permissible because it was “a con-
venient one,” id., at 352, the same claim that the Court
makes about Rule 59(e), ante, at 516-517. Instead, we held
that a court “may not substitute another more convenient
mode” from civil practice if it contravenes “the Congres-
sional policy” reflected “in the Habeas Corpus Act.” Holi-
day, 313 U. S., at 352.

AEDPA has only widened the gap between habeas and
other civil proceedings, see Felker v. Turpin, 518 U. S. 651,
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664 (1996), and Gonzalez illustrates the point. Like Rule
59(e) and the other Rules just discussed, no federal habeas
provision “expressly circumscribe[s]” the application of Rule
60(b) in habeas cases. 545 U. S,, at 529. And like Rule 59(e)
but unlike the discovery rules, which were “innovations,”
Hickman v. Taylor, 329 U. S. 495, 500 (1947), Rule 60(b) de-
scends from “ancient” civil practice, 11 Wright & Miller
§2851. But AEDPA so “dramatically” reshaped federal ha-
beas procedure, Rhines, 544 U. S., at 274, that courts must
proceed “in a manner consistent with the objects of the stat-
ute” even where it does not address a given detail, Calderon
v. Thompson, 523 U. S. 538, 554 (1998). Where a Civil Rule
does conflict with a specific AEDPA provision like §2244(b),
AEDPA necessarily prevails.

On its own, then, Habeas Rule 12 cannot do the work that
Banister needs. He must show that AEDPA itself contains
the loophole he seeks to exploit, and he has not done so. The
refrain echoed by the Court—that a Rule 59(e) motion comes
included with a petitioner’s “one full and fair opportunity”
for habeas relief, Brief for Petitioner 1; see ante, at 507—
simply begs the question that AEDPA answers: namely,
what that opportunity entails. It does not entail “a second
chance to have the merits” of a habeas claim “determined
favorably.” Gonzalez, 545 U. S., at 533, n. 5.

Lifting partial quotations from our decision in Browder,
434 U. S., at 271, the Court states that we have “already
held” that Rule 59(e) is “ ‘thoroughly consistent’ with habeas
law,” ante, at 513, but the partial quotations are highly mis-
leading. The case had nothing to do with the interplay be-
tween Rule 59(e) and restrictions on filing a second or succes-
sive habeas petition.

In Browder, a prison warden moved for reconsideration of
a judgment granting habeas relief, but he did not do so
within the time allowed by Rule 59 and Rule 52(b), which
sets the same deadline for a motion to amend factual find-
ings. All that the Court held was that those “time limits”
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were “thoroughly consistent with the spirit of the habeas
corpus statutes,” which did not address the “timeliness” of
such a motion. 434 U. S., at 270-271.

Browder in no way establishes that it is “thoroughly con-
sistent with” AEDPA to allow a petitioner to accomplish via
a Rule 59(e) motion what the prisoner could not achieve by
honestly labeling his motion as a habeas petition.? The war-
den, of course, was not seeking habeas relief, so his Rule
59(e) motion could not have constituted a successive habeas
petition.

E

This brings us to the Court’s final redoubt, pre-AEDPA
practice. We have sometimes looked there in interpreting
AEDPA’s terms. See Slack v. McDanziel, 529 U. S. 473, 486
(2000). But assuming pre-AEDPA practice can inform our
understanding of AEDPA, history lends no real support to
the Court’s holding that a Rule 59(e) motion cannot count as
a second or successive habeas petition. Research has found
exactly one decision that directly addresses that question,
and its holding is contrary to the Court’s position.

In Bannister v. Armontrout, 4 F. 3d 1434 (CA8 1993), after
the District Court denied a habeas petition, the prisoner filed
a Rule 59(e) motion asserting a new claim. The Eighth Cir-
cuit held that this motion “was the functional equivalent of
a second petition” and rejected it on that ground. Id., at
1445. The Court does not attempt to distinguish that case,
and cannot cite a single pre-AEDPA case that directly sub-
stantiates its claim about pre-AEDPA practice.

Without any direct support, the Court reads volumes into
what it sees as the disparate treatment of habeas petitioners’

2 Browder cites two cases for the proposition that courts had power to
alter their judgments “in habeas corpus cases.” 434 U.S., at 270. Nei-
ther did so at the habeas petitioner’s request. See Aderhold v. Murphy,
103 F. 2d 492, 493 (CA10 1939) (sua sponte alteration deemed void on
appeal); Tiberg v. Warren, 192 F. 458, 462 (CA9 1911) (government
motion).
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Rule 60(b) and 59(e) motions in pre-AEDPA days. Pre-
AEDPA courts often, though not always, treated prisoners’
Rule 60(b) motions as successive habeas petitions. See
Brewer v. Ward, 1996 WL 194830, *1 (CA10, Apr. 22, 1996)
(noting the trend as to motions “raising new claims” but af-
firming a denial of Rule 60(b) relief on the merits). By con-
trast, only Bannister denied a Rule 59(e) motion on that
basis, and a handful of cases denied (or reversed lower-court
decisions granting) habeas petitioners’ Rule 59(e) motions on
other grounds. Ante, at 514-515. From this state of af-
fairs, the Court infers that Rule 59(e) motions were generally
regarded as free from the pre-AEDPA strictures on second
or successive petitions. In other words, the Court infers
that judges thought that they were required to decide Rule
59(e) motions on the merits even if they were second or suc-
cessive habeas petitions in substance.

This is nothing but speculation, and there is a more likely
explanation for the disparity between reported cases dis-
missing Rule 60(b) and Rule 59(e) motions as second or suc-
cessive. Before AEDPA, whether to entertain a successive
habeas petition was left to “the sound discretion of the fed-
eral trial judges,” Sanders v. United States, 373 U.S. 1, 18
(1963), and therefore the disparity may be attributable, not
to what judges thought they were required to do, but to what
they chose to do as a matter of discretion. And the Court
provides the obvious reasons why judges might have been
more inclined to reach the merits in Rule 59(e) cases. A
Rule 59(e) motion raises claims that the judge recently de-
cided; a Rule 60(b) motion may raise entirely new claims and
may be filed later. For these reasons, judges might have
found it more attractive to decide the merits in Rule 59(e)
cases when they had the discretion to do so.

The important point, however, is that the Court can only
speculate. But based on that speculation, the Court is will-
ing to conclude that in the days before AEDPA, judges
thought that they were legally required to decide the merits
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of second or successive habeas petitions if they were labeled
as Rule 59(e) motions and that AEDPA’s express and tight
restrictions on second or successive petitions were enacted
on the understanding that this feature of pre-AEDPA prac-
tice would not be disturbed. That is a tall order indeed,
and this inconclusive case law does not suffice. See, e. g,
Isbrandtsen Co. v. Johnson, 343 U. S. 779, 783 (1952) (“Stat-

utes . . . are to be read with a presumption favoring the
retention of long-established and familiar principles”).

Iv

A

The Court muses that its opinion “may make habeas pro-
ceedings more efficient,” ante, at 516, but improving statutes
is not our job, and in any event, the Court’s assessment of
the consequences of its decision is dubious.

State prisoners file thousands of federal habeas petitions
per year.? After a petition is denied, as most are, the Court
suggests that Rule 59(e) gives federal habeas courts a chance
“to correct their own errors” or “to clarify their reasoning,”
but the value of this opportunity is questionable since, as
the Court admits, “Rule 59(e) motions seldom change judicial
outcomes.” Ibid. Statistics agree that, in the main, dis-
trict courts resolve habeas petitions correctly. In 2019, ap-
peals courts reversed in only a miniscule percentage of ap-
peals in cases involving state prisoners’ habeas claims.*

The Court is probably right that, once in a while, a
Rule 59(e) motion could save the need for an appeal. But
that positive effect is very likely outweighed by the burden
imposed by the entirely meritless Rule 59(e) motions that

3See Administrative Office of the U. S. Courts, Federal Judicial Caseload
Statisties, U. S. District Courts—Civil Cases Commenced, by Basis of Juris-
diction and Nature of Suit (2019) (Table C-2). State prisoners’ habeas
petitions are listed under the “Federal Question” category of “Private

Cases.”
4See id., Table B-5.
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today’s decision will give prisoners an incentive to file. Not
only will prisoners file such motions on the off chance of win-
ning, but some may file simply to toll the deadline for filing
an appeal, Fed. Rule App. Proc. 4(a)(4)(A)(iv). The burden
of wading through these motions will not always be “slight.”
Ante, at 517; see App. 219-253 (Banister’s motion). And the
aggregate burden on the district courts may actually be
quite substantial.

The Court’s decision would be more understandable if it
offered any real benefit for habeas petitioners, but it does
not. As Banister concedes, see Brief for Petitioner 33, the
standard for Rule 59(e) relief from an erroneous judgment is
higher than the standard for permission to appeal. Com-
pare Miller-El v. Cockrell, 537 U. S. 322, 336 (2003) (“reason-
able debate” standard for a certificate of appealability), with
11 Wright & Miller §2810.1 (“manifest error” standard for
Rule 59(e) relief). So if a prisoner has a claim that can pre-
vail under Rule 59(e), there should be no problem in obtain-
ing permission to appeal. That is the procedure prescribed
by AEDPA, and it is an entirely reasonable one that does
not prejudice habeas petitioners.

B

If treated according to their substance rather than their
label, Rule 59(e) motions would still have “an unquestionably
valid role to play” in habeas cases. Gonzalez, 545 U. S., at
534. The construction of AEDPA in Gonzalez did not doom
the Rule 60(b) motion at issue in that case. Although defi-
cient for other reasons, that motion challenged “a nonmerits
aspect of the first federal habeas proceeding,” the denial of
the habeas petition on timeliness grounds. Ibid. That sort
of claim is not the equivalent of a habeas claim. It does not
assert a federal basis for relief from the state-court judg-
ment; rather, it seeks to cure a “defect” in the federal habeas
proceeding itself. Id., at 532.
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Rule 59(e) motions can do the same. Through that Rule,
a petitioner can flag manifest errors in a district court’s ap-
plication of AEDPA’s statute of limitations, AEDPA’s ex-
haustion requirement, or the rules of procedural default.
See Webb v. Davis, 940 F. 3d 892, 898 (CA5 2019) (per
curiam) (adding “the district court’s denial of funding, the
district court’s dismissal of claims without conducting an
evidentiary hearing, . . . the district court’s failure to consider
claims presented in the habeas application,” and “the denial
of a claim based on a valid appeal waiver” (internal quotation
marks omitted)). These challenges relate only to a petition-
er’s ability to assert a claim, not the merits of the claim itself.
Under Gonzalez, a petitioner could seek reconsideration of
them unencumbered by §2244(b).

That is not what Banister sought. In substance, his Rule
59(e) motion was simply a repackaged version of his petition,
and since the Fifth Circuit had not authorized him to file it,
the District Court had no jurisdiction to consider it. See
Burton v. Stewart, 549 U. S. 147, 153 (2007) (per curiam,).

\%

The question remains whether Banister’s Rule 59(e) mo-
tion tolled his appeal deadline. Under 28 U. S. C. §2107(a),
the Fifth Circuit could hear his appeal only if he filed
it within 30 days of the District Court’s judgment. See
Hamer v. Neighborhood Housing Servs. of Chicago, 583 U. S.
17,19 (2017). During that time, Banister filed his Rule 59(e)
motion, but he did not file his appeal until 66 days after the
court denied his habeas petition.

Appellate Rule 4(a) provides that “the time to file an ap-
peal runs for all parties from the entry of the order disposing
of,” among other things, a Rule 59(e) motion. Fed. Rule
App. Proc. 4(a)(4)(A)(iv). Not on that list: successive habeas
petitions. Since that is what Banister’s Rule 59(e) motion
was in substance, it did not toll his appeal deadline.
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Banister contends that, even if his Rule 59(e) motion con-
stituted a habeas petition, the simple act of filing it gave him
more time to appeal. He points to the statement in Artuz
v. Bennett, 531 U. S. 4 (2000), that an application is commonly
regarded as having been “‘filed’” if “it is delivered to, and
accepted by, the appropriate court officer for placement into
the official record.” Id., at 8. Under this definition, he ar-
gues, his motion was filed, and therefore, the time to take an
appeal was tolled until it was denied.

This argument fails because the timeliness of Banister’s
appeal does not depend on whether what Banister labeled a
Rule 59(e) motion was “filed” in the District Court. Under
Appellate Rule 4(a), the time to appeal runs from the date
when the district court finally disposes of a motion falling
within one of six categories, including motions to alter or
amend the judgment under Rule 59. And whether a motion
falls into one of those categories depends on the substance
of the motion, not the label that is affixed to it. See, e.g.,
Budinich v. Becton Dickinson & Co., 486 U. S. 196, 199-200,
203 (1988) (a motion for attorney’s fees is not equivalent to a
Rule 59(e) motion and did not toll the time to appeal); State
Nat. Ins. Co. v. County of Camden, 824 F. 3d 399, 410 (CA3
2016); Yost v. Stout, 607 F. 3d 1239, 1243 (CA10 2010); Bor-
rero v. Chicago, 456 F. 3d 698, 700 (CAT 2006); Moody Nat.
Bank of Galveston v. GE Life & Annuity Assurance Co., 383
F. 3d 249, 251 (CA5 2004); Jones v. UNUM Life Ins. Co. of
America, 223 F. 3d 130, 136 (CA2 2000). Thus, to toll the
time to appeal, Banister’s motion had to be a motion to alter
or amend, and because §2244(b) dictates that his motion be
treated as a habeas petition, it cannot be allowed to toll the

time to appeal.
* *k &

I would hold that a Rule 59(e) motion that constitutes a
second or successive habeas petition is subject to §2244(b)
and that such a motion does not toll the time to appeal. I
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therefore conclude that the Fifth Circuit was correct to dis-
miss Banister’s untimely appeal. Because the Court holds
to the contrary, I respectfully dissent.
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Plaintiffs James Thole and Sherry Smith are retired participants in U. S.
Bank’s defined-benefit retirement plan, which guarantees them a fixed
payment each month regardless of the plan’s value or its fiduciaries’
good or bad investment decisions. Both have been paid all of their
monthly pension benefits so far and are legally and contractually enti-
tled to those payments for the rest of their lives. Nevertheless, they
filed a putative class-action suit against U.S. Bank and others (collec-
tively, U. S. Bank) under the Employee Retirement Income Security Act
of 1974 (ERISA), alleging that the defendants violated ERISA’s duties
of loyalty and prudence by poorly investing the plan’s assets. They
request the repayment of approximately $750 million to the plan in
losses suffered due to mismanagement; injunctive relief, including re-
placement of the plan’s fiduciaries; and attorney’s fees. The District
Court dismissed the case, and the Eighth Circuit affirmed on the ground
that the plaintiffs lack statutory standing.

Held: Because Thole and Smith have no concrete stake in the lawsuit, they
lack Article ITI standing. See Lujan v. Defenders of Wildlife, 504 U. S.
555, 560-561. Win or lose, they would still receive the exact same
monthly benefits they are already entitled to receive.

None of the plaintiffs’ arguments suffices to establish Article ITI
standing. First, the plaintiffs rely on a trust analogy in arguing that
an ERISA participant has an equitable or property interest in the plan
and that injuries to the plan are therefore injuries to the participants.
But participants in a defined-benefit plan are not similarly situated to
the beneficiaries of a private trust or to participants in a defined-
contribution plan, and they possess no equitable or property interest in
the plan, see Hughes Aircraft Co. v. Jacobson, 525 U. S. 432, 439-441.
Second, the plaintiffs cannot assert representative standing based on
injuries to the plan where they themselves have not “suffered an injury
in fact,” Hollingsworth v. Perry, 570 U. S. 693, 708, or been legally or
contractually appointed to represent the plan. Third, the fact that
ERISA affords all participants—including defined-benefit plan partici-
pants—a cause of action to sue does not satisfy the injury-in-fact re-
quirement here. “Article III standing requires a concrete injury even
in the context of a statutory violation.” Spokeo, Inc. v. Robins, 578
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U. S. 330, 341. Fourth, the plaintiffs contend that meaningful regula-
tion of plan fiduciaries is possible only if they may sue to target per-
ceived fiduciary misconduct. But this Court has long rejected that ar-
gument for Article III standing, see Valley Forge Christian College v.
Americans United for Separation of Church and State, Inc., 454 U. S.
464, 489, and defined-benefit plans are regulated and monitored in multi-
ple ways.

The plaintiffs’ amici assert that defined-benefit plan participants have
standing to sue if the plan’s mismanagement was so egregious that it
substantially increased the risk that the plan and the employer would
fail and be unable to pay the participants’ future benefits. The plain-
tiffs do not assert that theory of standing here, nor did their complaint
allege that level of mismanagement. Pp. 541-547.

873 F. 3d 617, affirmed.

KAVANAUGH, J., delivered the opinion of the Court, in which ROBERTS,
C. J., and THOMAS, ALITO, and GORSUCH, JJ., joined. THOMAS, J., filed a
concurring opinion, in which GORSUCH, J., joined, post, p. 547. So0TO-
MAYOR, J., filed a dissenting opinion, in which GINSBURG, BREYER, and
KAGAN, JJ., joined, post, p. 549.

Peter K. Stris argued the cause for petitioners. = With him
on the briefs were Brendan S. Maher, Rachana A. Pathak,
Douglas D. Geyser, John Stokes, Karen L. Handorf, Michelle
C. Yau, and Mary J. Bortscheller.

Sopan Joshi argued the cause for the United States as
amicus curiae urging reversal. With him on the brief were
Solicitor General Francisco, Deputy Solicitor General
Kneedler, and G. William Scott.

Joseph R. Palmore argued the cause for respondents.
With him on the brief were Deanne E. Maynard, James R.
Sigel, Stephen P. Lucke, and Andrew Holly.*

*Briefs of amici curiae urging reversal were filed for AARP et al. by
Dara S. Smith and William Alvarado Rivera; for Law Professors by Erin
M. Riley, Matt Gerend, and David S. Preminger; for the Pension Rights
Center by Elizabeth Hopkins and Karen W. Ferguson; and for Public Citi-
zen by Nandan M. Joshi and Scott L. Nelson.

Briefs of amici curiae urging affirmance were filed for the Chamber of
Commerce of the United States of America et al. by Andrew J. Pincus,
Brian D. Netter, Nancy G. Ross, Jed W. Glickstein, Daryl Joseffer, An-
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JUSTICE KAVANAUGH delivered the opinion of the Court.

To establish standing under Article III of the Constitution,
a plaintiff must demonstrate (1) that he or she suffered an
injury in fact that is concrete, particularized, and actual or
imminent, (2) that the injury was caused by the defendant,
and (3) that the injury would likely be redressed by the re-
quested judicial relief. See Lujan v. Defenders of Wildlife,
504 U. S. 555, 560-561 (1992).

Plaintiffs James Thole and Sherry Smith are two retired
participants in U.S. Bank’s retirement plan. Of decisive
importance to this case, the plaintiffs’ retirement plan is a
defined-benefit plan, not a defined-contribution plan. In a
defined-benefit plan, retirees receive a fixed payment each
month, and the payments do not fluctuate with the value of
the plan or because of the plan fiduciaries’ good or bad in-
vestment decisions. By contrast, in a defined-contribution
plan, such as a 401(k) plan, the retirees’ benefits are typically
tied to the value of their accounts, and the benefits can turn
on the plan fiduciaries’ particular investment decisions. See
Beck v. PACE Int’l Union, 551 U. S. 96, 98 (2007); Hughes
Aireraft Co. v. Jacobson, 525 U. S. 432, 439-440 (1999).

As retirees and vested participants in U. S. Bank’s defined-
benefit plan, Thole receives $2,198.38 per month, and Smith
receives $42.26 per month, regardless of the plan’s value at
any one moment and regardless of the investment decisions
of the plan’s fiduciaries. Thole and Smith have been paid all
of their monthly pension benefits so far, and they are legally
and contractually entitled to receive those same monthly
payments for the rest of their lives.

Even though the plaintiffs have not sustained any mone-
tary injury, they filed a putative class-action suit against

thony F. Shelley, and Theresa S. Gee; for the New England Legal Founda-
tion by Benjamin G. Robbins and Martin J. Newhouse; and for the Wash-
ington Legal Foundation by Richard A. Samp and Cory L. Andrews.

Thomas J. Ward and Amy C. Chai filed a brief for the National Associa-
tion of Home Builders of the United States as amicus curiae.
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U. S. Bank and others (collectively, U. S. Bank) for alleged
mismanagement of the defined-benefit plan. The alleged
mismanagement occurred more than a decade ago, from 2007
to 2010. The plaintiffs sued under ERISA, the aptly named
Employee Retirement Income Security Act of 1974, 88 Stat.
829, as amended, 29 U.S.C. §1001 et seq. The plaintiffs
claimed that the defendants violated ERISA’s duties of loy-
alty and prudence by poorly investing the assets of the plan.
The plaintiffs requested that U.S. Bank repay the plan
approximately $750 million in losses that the plan allegedly
suffered. The plaintiffs also asked for injunctive relief, in-
cluding replacement of the plan’s fiduciaries. See ERISA
§§502(a)(2), (3), 29 U. S. C. §§1132(a)(2), (3).

No small thing, the plaintiffs also sought attorney’s fees.
In the District Court, the plaintiffs’ attorneys requested at
least $31 million in attorney’s fees.

The U. S. District Court for the District of Minnesota dis-
missed the case, and the U.S. Court of Appeals for the
Eighth Circuit affirmed on the ground that the plaintiffs lack
statutory standing. 873 F. 3d 617 (2017). We granted cer-
tiorari. 588 U. S. 919 (2019).

We affirm the judgment of the U. S. Court of Appeals for
the Eighth Circuit on the ground that the plaintiffs lack Arti-
cle III standing. Thole and Smith have received all of their
monthly benefit payments so far, and the outcome of this suit
would not affect their future benefit payments. If Thole and
Smith were to lose this lawsuit, they would still receive the
exact same monthly benefits that they are already slated to
receive, not a penny less. If Thole and Smith were to win
this lawsuit, they would still receive the exact same monthly
benefits that they are already slated to receive, not a penny
more. The plaintiffs therefore have no concrete stake in
this lawsuit. To be sure, their attorneys have a stake in
the lawsuit, but an “interest in attorney’s fees is, of course,
insufficient to create an Article III case or controversy
where none exists on the merits of the underlying claim.”
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Lewis v. Continental Bank Corp., 494 U. S. 472, 480 (1990);
see Steel Co. v. Citizens for Better Environment, 523 U. S.
83, 107 (1998) (same). Because the plaintiffs themselves
have no concrete stake in the lawsuit, they lack Article 111

standing.
* * *

If Thole and Smith had not received their vested pension
benefits, they would of course have Article III standing to
sue and a cause of action under ERISA §502(2)(1)(B) to re-
cover the benefits due to them. See 29 U.S.C. §1132(a)
(1)(B). But Thole and Smith have received all of their
monthly pension benefits so far, and they will receive those
same monthly payments for the rest of their lives.

To nonetheless try to demonstrate their standing to chal-
lenge alleged plan mismanagement, the plaintiffs have ad-
vanced four alternative arguments.

First, analogizing to trust law, Thole and Smith contend
that an ERISA defined-benefit plan participant possesses an
equitable or property interest in the plan, meaning in es-
sence that injuries to the plan are by definition injuries to
the plan participants. Thole and Smith contend, in other
words, that a plan fiduciary’s breach of a trust-law duty of
prudence or duty of loyalty itself harms ERISA defined-
benefit plan participants, even if the participants themselves
have not suffered (and will not suffer) any monetary losses.

The basic flaw in the plaintiffs’ trust-based theory of
standing is that the participants in a defined-benefit plan are
not similarly situated to the beneficiaries of a private trust
or to the participants in a defined-contribution plan. See
Varity Corp. v. Howe, 516 U. S. 489, 497 (1996) (trust law
informs but does not control interpretation of ERISA). In
the private trust context, the value of the trust property and
the ultimate amount of money received by the beneficiaries
will typically depend on how well the trust is managed, so
every penny of gain or loss is at the beneficiaries’ risk. By
contrast, a defined-benefit plan is more in the nature of a
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contract. The plan participants’ benefits are fixed and will
not change, regardless of how well or poorly the plan is man-
aged. The benefits paid to the participants in a defined-
benefit plan are not tied to the value of the plan. Moreover,
the employer, not plan participants, receives any surplus left
over after all of the benefits are paid; the employer, not plan
participants, is on the hook for plan shortfalls. See Beck,
551 U. S., at 98-99. As this Court has stated before, plan
participants possess no equitable or property interest in the
plan. See Hughes Aircraft Co., 525 U. S., at 439-441; see
also LaRue v. DeWolff, Boberg & Associates, Inc., 552 U. S.
248, 254-256 (2008). The trust-law analogy therefore does
not fit this case and does not support Article III standing for
plaintiffs who allege mismanagement of a defined-benefit
plan.

Second, Thole and Smith assert standing as representa-
tives of the plan itself. But in order to claim “the interests
of others, the litigants themselves still must have suffered
an injury in fact, thus giving” them “a sufficiently concrete
interest in the outcome of the issue in dispute.” Hollings-
worth v. Perry, 570 U. S. 693, 708 (2013) (internal quotation
marks omitted); cf. Gollust v. Mendell, 501 U. S. 115, 125-
126 (1991) (suggesting that shareholder must “maintain some
continuing financial stake in the litigation” in order to have
Article III standing to bring an insider trading suit on behalf
of the corporation); Craig v. Boren, 429 U.S. 190, 194-195
(1976) (vendor who “independently” suffered an Article I1I
injury in fact could then assert the rights of her customers).
The plaintiffs themselves do not have a concrete stake in
this suit.

The plaintiffs point to the Court’s decisions upholding the
Article IIT standing of assignees—that is, where a party’s
right to sue has been legally or contractually assigned to
another party. But here, the plan’s claims have not been
legally or contractually assigned to Thole or Smith. Cf.
Sprint Commumnications Co. v. APCC Services, Inc., 554
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U. S. 269, 290 (2008); Vermont Agency of Natural Resources
v. United States ex rel. Stevens, 529 U. S. 765, 771-774 (2000)
(qui tam statute makes a relator a partial assignee and
“gives the relator himself an interest in the lawsuit”) (em-
phasis deleted). The plaintiffs’ invocation of cases involving
guardians, receivers, and executors falls short for basically
the same reason. The plaintiffs have not been legally or
contractually appointed to represent the plan.

Third, in arguing for standing, Thole and Smith stress that
ERISA affords the Secretary of Labor, fiduciaries, benefici-
aries, and participants—including participants in a defined-
benefit plan—a general cause of action to sue for restoration
of plan losses and other equitable relief. See ERISA
§§502(a)(2), (3), 29 U. S. C. §§1132(a)(2), (3). But the cause
of action does not affect the Article III standing analysis.
This Court has rejected the argument that “a plaintiff auto-
matically satisfies the injury-in-fact requirement whenever a
statute grants a person a statutory right and purports to
authorize that person to sue to vindicate that right.”
Spokeo, Inc. v. Robins, 578 U. S. 330, 341 (2016); see Raines
v. Byrd, 521 U. S. 811, 820, n. 3 (1997). The Court has em-
phasized that “Article I11I standing requires a concrete injury
even in the context of a statutory violation.” Spokeo, 578
U.S., at 341. Here, the plaintiffs have failed to plausibly
and clearly allege a concrete injury.!

Fourth, Thole and Smith contend that if defined-benefit
plan participants may not sue to target perceived fiduciary
misconduct, no one will meaningfully regulate plan fiduciar-
ies. For that reason, the plaintiffs suggest that defined-
benefit plan participants must have standing to sue. But
this Court has long rejected that kind of argument for Arti-
cle III standing. See Valley Forge Christian College v.
Americans United for Separation of Church and State, Inc.,
454 U. S. 464, 489 (1982) (the “‘assumption that if respond-

1To be clear, our decision today does not concern suits to obtain plan
information. See, e.g.,, ERISA §502(a)(1)(A), 29 U. S. C. §1132(a)(1)(A).
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ents have no standing to sue, no one would have standing,
is not a reason to find standing’”) (quoting Schlesinger v.
Reservists Comm. to Stop the War, 418 U. S. 208, 227 (1974)).

In any event, the argument rests on a faulty premise in
this case because defined-benefit plans are regulated and
monitored in multiple ways. To begin with, employers and
their shareholders often possess strong incentives to root out
fiduciary misconduct because the employers are entitled to
the plan surplus and are often on the hook for plan shortfalls.
Therefore, about the last thing a rational employer wants
or needs is a mismanaged retirement plan. Cf. ERISA
§4062(a), 29 U. S. C. §1362(a). Moreover, ERISA expressly
authorizes the Department of Labor to enforce ERISA’s fi-
duciary obligations. See ERISA §502(a)(2), 29 U. S. C.
§1132(a)(2). And the Department of Labor has a substantial
motive to aggressively pursue fiduciary misconduct, particu-
larly to avoid the financial burden of failed defined-benefit
plans being backloaded onto the Federal Government.
When a defined-benefit plan fails and is unable to pay bene-
fits to retirees, the federal Pension Benefit Guaranty Corpo-
ration is required by law to pay the vested pension benefits
of the retirees, often in full. The Department of Labor is
well positioned to understand the relationship between plan
failure and the PBGC because, by law, the PBGC operates
within the Department of Labor, and the Secretary of Labor
chairs the Board of the PBGC. See ERISA §§4002(a), (d),
29 U. S. C. §§1302(a), (d). On top of all that, fiduciaries (in-
cluding trustees who are fiduciaries) can sue other fiduciar-
ies—and they would have good reason to sue if, as Thole and
Smith posit, one fiduciary were using the plan’s assets as a
“personal piggybank.” Brief for Petitioners 2. In addition,
depending on the nature of the fiduciary misconduct, state
and federal criminal laws may apply. See, e.g., 18 U.S. C.
§§664, 1954; ERISA §514(b)(4), 29 U. S. C. §1144(b)(4). In
short, under ERISA, fiduciaries who manage defined-benefit
plans face a regulatory phalanx.
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In sum, none of the plaintiffs’ four theories supports their
Article IIT standing in this case.

One last wrinkle remains. According to the plaintiffs’
amict, plan participants in a defined-benefit plan have stand-
ing to sue if the mismanagement of the plan was so egregious
that it substantially increased the risk that the plan and the
employer would fail and be unable to pay the participants’
future pension benefits. Cf. Clapper v. Amnesty Int’l USA,
568 U. S. 398, 414, n. 5 (2013); Lee v. Verizon Commumnica-
tions, Inc., 837 F. 3d 523, 545-546 (CA5 2016); David v. Al-
phin, 704 F. 3d 327, 336-338 (CA4 2013). But the plaintiffs
do not assert that theory of standing in this Court. In any
event, the plaintiffs’ complaint did not plausibly and clearly
claim that the alleged mismanagement of the plan substan-
tially increased the risk that the plan and the employer
would fail and be unable to pay the plaintiffs’ future pension
benefits. It is true that the plaintiffs’ complaint alleged that
the plan was underfunded for a period of time. But a bare
allegation of plan underfunding does not itself demonstrate
a substantially increased risk that the plan and the employer
would both fail. Cf. LaRue, 552 U. S., at 255 (“Misconduct
by the administrators of a defined benefit plan will not affect
an individual’s entitlement to a defined benefit unless it cre-
ates or enhances the risk of default by the entire plan”).2

2Even if a defined-benefit plan is mismanaged into plan termination, the
federal PBGC by law acts as a backstop and covers the vested pension
benefits up to a certain amount and often in full. For example, if the plan
and the employer in this case were to fail, the PBGC would be required
to pay these two plaintiffs all of their vested pension benefits in full. See
ERISA §§4022(a), (b), 29 U.S. C. §§1322(a), (b); Tr. of Oral Arg. 18-19;
see also Congressional Research Service, Pension Benefit Guaranty Corpo-
ration (PBGC): A Primer 1 (2019); PBGC, General FAQs About PBGC,
https://www.pbge.gov/about/fag/general-fags-about-pbge. Any increased-
risk-of-harm theory of standing therefore might not be available for plan
participants whose benefits are guaranteed in full by the PBGC. But we
need not decide that question in this case.
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* * *

Courts sometimes make standing law more complicated
than it needs to be. There is no ERISA exception to Arti-
cle III. And under ordinary Article III standing analysis,
the plaintiffs lack Article III standing for a simple, common-
sense reason: They have received all of their vested pension
benefits so far, and they are legally entitled to receive the
same monthly payments for the rest of their lives. Winning
or losing this suit would not change the plaintiffs’ monthly
pension benefits. The plaintiffs have no concrete stake in
this dispute and therefore lack Article III standing. We af-
firm the judgment of the U.S. Court of Appeals for the
Eighth Circuit.

It is so ordered.

JUSTICE THOMAS, with whom JUSTICE GORSUCH joins,
concurring.

I agree with the Court’s opinion, which correctly applies
our precedents and concludes that petitioners lack standing.
I also agree that “[c]Jourts sometimes make standing law
more complicated than it needs to be.” Amnte, at 547. 1
write separately to observe that by requiring us to engage
with petitioners’ analogies to trust law, our precedents un-
necessarily complicate this case.

The historical restrictions on standing provide a simpler
framework. Article III vests “[t]he judicial Power of the
United States” in the federal courts and specifies that it shall
extend to enumerated categories of “Cases” and “Controver-
sies.” §81,2. “To understand the limits that standing im-
poses on ‘the judicial Power,” . . . we must ‘refer directly to
the traditional, fundamental limitations upon the powers
of common-law courts.”” Spokeo, Inc. v. Robins, 578 U. S.
330, 344 (2016) (THOMAS, J., concurring) (quoting Honig v.
Doe, 484 U. S. 305, 340 (1988) (Scalia, J., dissenting)); see also
Muskrat v. United States, 219 U. S. 346, 356-357 (1911) (ob-
serving that the “judicial power with the right to determine
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‘cases’ and ‘controversies’” has long referred to “suit[s] insti-
tuted according to the regular course of judicial procedure”).

“Common-law courts imposed different limitations on a
plaintiff’s right to bring suit depending on the type of right
the plaintiff sought to vindicate.” Spokeo, 578 U. S., at 344
(THOMAS, J., concurring). Rights were typically divided
into private rights and public rights. Private rights are
those “‘belonging to individuals, considered as individuals.””
Ibid. (quoting 3 W. Blackstone, Commentaries *2); see also
Woolhandler & Nelson, Does History Defeat Standing Doc-
trine? 102 Mich. L. Rev. 689, 693 (2004). Public rights are
“owed ‘to the whole community, considered as a community,
in its social aggregate capacity.”” Spokeo, supra, at 345
(THOMAS, J., concurring) (quoting 4 Blackstone, supra, at *5);
see also Woolhandler & Nelson, supra, at 693.

Petitioners claim violations of private rights under the
Employee Retirement Income Security Act of 1974 (ERISA).
“In a suit for the violation of a private right, courts histori-
cally presumed that the plaintiff suffered a de facto injury
[if] his personal, legal rights [were] invaded.” Spokeo,
supra, at 344 (THOMAS, J., concurring). In this case, how-
ever, none of the rights identified by petitioners belong to
them. The fiduciary duties created by ERISA are owed
to the plan, not petitioners. See 29 U.S.C. §§1104(a)(1),
1105(a), 1106(a)(1), 1106(b), 1109(a). As participants in a de-
fined benefit plan, petitioners have no legal or equitable own-
ership interest in the plan assets. See ante, at 543. There
has been no assignment of the plan’s rights by ERISA or
any contract. See ante, at 543-544. And petitioners can-
not rely on ERISA §502(a). Although it establishes certain
causes of action, it creates no private right. See §1132(a).

There is thus no need to analogize petitioners’ complaint
to trust law actions, derivative actions, qui tam actions, or
anything else. We need only recognize that the private
rights that were allegedly violated do not belong to petition-
ers under ERISA or any contract.
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Our ERISA precedents have especially complicated the
question of standing in this case due to their misinterpreta-
tions of the statute. I continue to object to this Court’s
practice of using the common law of trusts as the “starting
point” for interpreting ERISA. Varity Corp. v. Howe, 516
U. S. 489, 497 (1996). “[IIn ‘every case involving construc-
tion of a statute,” the ‘starting point . . . is the language
itself.”” Id., at 528 (THOMAS, J., dissenting) (quoting
Ernst & Ernst v. Hochfelder, 425 U. S. 185, 197 (1976); ellip-
sis in original). This is especially true for ERISA because
its “statutory definition of a fiduciary departs from the com-
mon law.” Varity, supra, at 528. The Court correctly ap-
plies Varity here, but in an appropriate case, we should re-
consider our reliance on loose analogies in both our standing
and ERISA jurisprudence.

JUSTICE SOTOMAYOR, with whom JUSTICE GINSBURG, JUS-
TICE BREYER, and JUSTICE KAGAN join, dissenting.

The Court holds that the Constitution prevents millions of
pensioners from enforcing their rights to prudent and loyal
management of their retirement trusts. Indeed, the Court
determines that pensioners may not bring a federal lawsuit
to stop or cure retirement-plan mismanagement until their
pensions are on the verge of default. This conclusion con-
flicts with common sense and longstanding precedent.

I
A

ERISA! protects “the interests of participants in em-
ployee benefit plans and their beneficiaries.” 29 U.S. C.
§1001(b). Chief among these safeguards is that “all assets
of an employee benefit plan” must “be held in trust by one
or more trustees” for “the exclusive purposes of providing

! Employee Retirement Income Security Act of 1974, 88 Stat. 829, as
amended, 29 U. S. C. §1001 et seq.
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benefits to participants in the plan and their beneficiaries.”
§§1103(a), (c)(1). A retirement plan’s assets “shall never
inure to the benefit of any employer.” §1103(c)(1).

Because ERISA requires that retirement-plan assets be
held in trust, it imposes on the trustees and other plan man-
agers “‘strict standards’” of conduct “‘derived from the com-
mon law of trusts.”” Fifth Third Bancorp v. Dudenhoeffer,
573 U. S. 409, 416 (2014) (quoting Central States, Southeast &
Southwest Areas Pension Fund v. Central Transport, Inc.,
472 U. S. 559, 570 (1985)). These “fiduciary duties” obligate
the trustees and managers to act prudently and loyally, look-
ing out solely for the best interest of the plan’s participants
and beneficiaries—typically, the employees who sacrifice
wages today to secure their retirements tomorrow. §§1104,
1106. Not surprisingly, ERISA fiduciaries owe duties not
only to the plan they manage, but also “to the beneficiaries”
and participants for whom they manage it. Harris Trust
and Sav. Bank v. Salomon Smith Barney Inc., 530 U. S. 238,
241-242, 250 (2000).

If a fiduciary flouts these stringent standards, ERISA pro-
vides a cause of action and makes the fiduciary personally
liable. §§1109, 1132. The United States Secretary of
Labor, a plan participant or beneficiary, or another fiduciary
may sue for “appropriate relief under section 1109.”
§1132(a)(2); see also §1132(a)(3) (permitting participants,
beneficiaries, or fiduciaries to bring suit “to enjoin any act
or practice which violates any provision of this subchapter
or the terms of the plan”). Section 1109’s remedies include
restoration of lost assets, disgorgement of ill-gained profits,
and removal of the offending fiduciaries. §1109(a).

B

Petitioners allege that, as of 2007, respondents breached
their fiduciary duty of loyalty by investing pension-plan
assets in respondents’ own mutual funds and by paying
themselves excessive management fees. (Petitioners fur-
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ther contend that this self-dealing persists today.) Accord-
ing to the complaint, the fiduciaries also made imprudent in-
vestments that allowed them to manipulate accounting rules,
boost their reported incomes, inflate their stock prices, and
exercise lucrative stock options to their own (and their share-
holders’) benefit.

Then came the Great Recession. In 2008, the retirement
plan lost $1.1 billion, allegedly $748 million more than a prop-
erly managed plan would have lost. So some of the plan’s
participants sued under 29 U.S. C. §1132(a) for the relief
Congress contemplated: restoration of losses, disgorgement
of respondents’ ill-gotten profits and fees, removal of the
disloyal fiduciaries, and an injunction to stop the ongoing
breaches. Faced with this lawsuit, respondents returned to
the plan about $311 million (less than half of what the plan
had lost) and none of the profits respondents had unlawfully
gained. See 873 F. 3d 617, 630-631 (CA8 2018).

IT

In the Court’s words, the question here is whether peti-
tioners have alleged a “concrete” injury to support their con-
stitutional standing to sue. Ante, at 541-542. They have
for at least three independent reasons.

A

First, petitioners have an interest in their retirement
plan’s financial integrity, exactly like private trust benefici-
aries have in protecting their trust. By alleging a $750 mil-
lion injury to that interest, petitioners have established
their standing.

1

This Court typically recognizes an “injury in fact” where
the alleged harm “has a close relationship to” one “that has
traditionally been regarded as providing a basis for a lawsuit
in English or American courts.” Spokeo, Inc. v. Robins, 578
U.S. 330, 341 (2016). Thus, the Court acknowledges that
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“private trust” beneficiaries have standing to protect the
assets in which they have an “equitable” interest. Ante, at
542. The critical question, then, is whether petitioners have
an equitable interest in their retirement plan’s assets even
though their pension payments are fixed.

They do. ERISA expressly required the creation of a
trust in which petitioners are the beneficiaries: “[A]ll assets”
of the plan “shall be held in trust” for petitioners’ “exclusive”
benefit. 29 U.S.C. §§1103(a), (c)(1); see also §1104(a)(1).2
These requirements exist regardless whether the employer
establishes a defined-benefit or defined-contribution plan.
§1101(a). Similarly, the Plan Document governing petition-
ers’ defined-benefit plan states that, at “‘all times,”” all plan
assets “‘shall’” be in a “ ‘trust fund’” managed for the partic-
ipants’ and beneficiaries’ “ ‘exclusive benefit.”” App. 60-61.
The Plan Document also gives petitioners a residual interest
in the trust fund’s assets: It instructs that, “[u]pon termina-
tion of the Plan, each Participant [and] Beneficiary” shall look
to “the assets of the [trust flund” to “provide the benefits
otherwise apparently promised in this Plan.” Record in
No. 13-cv-2687 (D Minn.), Doc. 107-1, p. 75. This arrange-
ment confers on the “participants [and] beneficiaries” of a
defined-benefit plan an equitable stake, or a “common inter-
est,” in “the financial integrity of the plan.” Massachusetts
Mut. Life Ins. Co. v. Russell, 473 U. S. 134, 142, n. 9 (1985).

Petitioners’ equitable interest finds ample support in tradi-
tional trust law. “The creation of a trust,” like the one here,
provides beneficiaries “an equitable interest in the subject
matter of the trust.” Restatement (Second) of Trusts § 74,
Comment a, p. 192 (1957); see Blair v. Commissioner, 300

2Generally, “a trust is created when one person (a ‘settlor’ or ‘grantor’)
transfers property to a third party (a ‘trustee’) to administer for the bene-
fit of another (a ‘beneficiary’).” North Carolina Dept. of Revenue v. Kim-
berley Rice Kaestner 1992 Family Trust, 588 U.S. 262, 265 (2019); see
also Restatement (Second) of Trusts §2 (1957). Neither the Court nor
respondents dispute that petitioners’ pension fund meets these elements.
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U.S. 5,13 (1937). Courts have long recognized that this eq-
uitable interest gives beneficiaries a basis to “have a breach
of trust enjoined and . . . redress[ed].” Ibid.; see also
Spokeo, 578 U. S., at 341. That is, a beneficiary’s equitable
interest allows her to “maintain a suit” to “compel the
trustee to perform his duties,” to “enjoin the trustee from
committing a breach of trust,” to “compel the trustee to
redress a breach of trust,” and to “remove the trustee.”
Restatement (Second) of Trusts §199; see also id., §205
(beneficiary may require a trustee to restore “any loss or
depreciation in value of the trust estate” and “any profit
made by [the trustee] through the breach of trust”).?

So too here. Because respondents’ alleged mismanage-
ment lost the pension fund hundreds of millions of dollars,
petitioners have stated an injury to their equitable property
interest in that trust.

2

The Court, by contrast, holds that participants and benefi-
ciaries in a defined-benefit plan have no stake in their plan’s
assets. Ante, at 542-543. In other words, the Court treats
beneficiaries as mere bystanders to their own pensions.

That is wrong on several scores. For starters, it creates
a paradox: In one breath, the Court determines that petition-
ers have “no equitable or property interest” in their plan’s
assets, ante, at 543; in another, the Court concedes that peti-
tioners have an enforceable interest in receiving their
“monthly pension benefits,” ante, at 540. Benefits paid from
where? The plan’s assets, obviously. Precisely because
petitioners have an interest in payments from their trust
fund, they have an interest in the integrity of the assets

3Even contingent and discretionary beneficiaries (those who might not
ever receive any assets from the trust) can sue to protect the trust absent
a personal financial loss (or an imminent risk of loss). See A. Hess,
G. Bogert, & G. Bogert, Law of Trusts and Trustees §871 (3d ed. Supp.
2019) (Bogert & Bogert) (listing cases).
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from which those payments come. See Russell, 473 U. S,
at 142, n. 9.

The Court’s contrary conclusion is unrecognizable in the
fundamental trust law that both ERISA and the Plan Docu-
ment expressly incorporated. If the participants and bene-
ficiaries in a defined-benefit plan did not have equitable title
to the plan’s assets, then no one would. Yet that would
mean that no “trust” exists, contrary to the plain terms
of both ERISA and the Plan Document. See 29 U.S.C.
§1103(a); App. 60; see also n. 2, supra; Blair, 300 U. S., at 13;
Bogert & Bogert §1; Restatement (Second) of Trusts § 74,
Comment a, at 192.

Recognizing this problem, the Court asserts that, despite
our case law, ERISA’s text, and petitioners’ Plan Document,
trust law is not relevant at all. The Court announces that
all “plaintiffs who allege mismanagement of a defined-benefit
plan,” regardless of their plan terms, cannot invoke a “trust-
law analogy” to “support Article I1I standing.” - Ante, at 543.

That categorical conclusion has no basis in logic or law.
Logically, the Court’s reasoning relies on tautology. To dis-
tinguish an ERISA trust fund from a private trust fund, the
Court observes that petitioners’ payments have not “fluctu-
ate[d] with the value of the plan or because of the plan fidu-
ciaries’ good or bad investment decisions” in the past, ante,
at 540, so petitioners will necessarily continue to receive full
payments “for the rest of their lives,” no matter the outcome
of this suit, ante, at 542. But that is circular: Petitioners
will receive benefits indefinitely because they receive bene-
fits now? The Court does not explain how the pension could
satisfy its monthly obligation if, as petitioners allege, the
plan fiduciaries drain the pool from which petitioners’ fixed
income streams flow.

Legally, the Court’s analysis lists distinctions without a
difference. First, the Court writes that a trust promising
fixed payments is not a trust because the promise “will not
change, regardless of how well or poorly the [trust] is man-
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aged.” Ante, at 543. That does not follow (a promise of
payment differs from an actual payment) and it does not dis-
prove a trust. Trusts vary in their terms, to be sure. See
Bogert & Bogert §181 (“The settlor has great freedom in
the selection of the beneficiaries and their interests”). But
regardless whether a trust creates a “present interest” in
“immediate enjoyment” of the trust property or “a future
interest” in “receiv[ing] trust assets or benefits at a later
time,” the beneficiary “always” has an “equitable” stake.
Ibid.

Second, the Court states that “the employer, not plan par-
ticipants, receives any surplus left over after all of the bene-
fits are paid” and “the employer, not plan participants, is on
the hook for plan shortfalls.” Amnte, at 543; see also ante,
at 545 (noting that “the federal Pension Benefit Guaranty
Corporation is required by law to pay” some benefits if a
plan fails). But that does not distinguish ERISA from
standard trust law, either. It does not matter that other
parties besides beneficiaries may have a residual stake in
trust assets; a beneficiary with a life-estate interest in pay-
ments from a trust still has an equitable interest. See Bog-
ert & Bogert §706. Even life-beneficiaries may “requir(e]”
the trustee “to pay the trust the amount necessary to place
the trust account in the position in which it would have been,
had the [trustee’s fiduciary] duty been performed.” Ibid.
If anything, petitioners’ equitable interests are stronger than
those of their common-law counterparts; the Plan Document
provides petitioners a residual interest in the pension fund’s
assets even after the trust terminates. See Record in No.
13-cv-2687, Doc. 107-1, at 75.

Nor is it relevant whether additional parties (including an
insurance carrier) are “on the hook” for plan shortfalls after
a loss occurs. Cf. ante, at 543, 545, 546, n. 2. The Court ap-
pears to conclude that insurance (or other protections to rem-
edy trust losses) would deprive beneficiaries of their equita-
ble interests in their trusts. See ibid. But the Court cites
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nothing supporting that proposition. To the contrary, it is
well settled that beneficiaries retain equitable interests in
trust assets even when those assets are insured or replen-
ished. See Bogert & Bogert §599. Some States and trusts
require that the “property of a trust . . . be insured” or simi-
larly protected; indeed, some jurisdictions impose on trust-
ees a fiduciary “duty to insure.” Ibid. (collecting authori-
ties). None of those authorities suggests that beneficiaries
lose their equitable interests as a result, and none suggests
that the law excuses a fiduciary’s malfeasance simply because
other sources may help provide relief. The Court’s opposing
view—that employer liability and insurance pardon a trust-
ee’s wrongdoing from a beneficiary’s suit—has no support
in law.

Third, the Court draws a line between a trust and a con-
tract, ante, at 542-543, but this too is insignificant here.
The Court declares that petitioners’ pension plan “is more in
the nature of a contract,” 7bid., but then overlooks that the
so-called contract creates a trust. The Plan Document ex-
pressly requires that petitioners’ pension funds be held in a
“trust” exclusively for petitioners’ benefit. App. 60-61.
The Court’s statement that “the employer, not plan partici-
pants, receives any surplus left over after all of the benefits
are paid,” ante, at 543, actually proves that a trust exists.
The reason the employer does not receive any residual until
“after all of the benefits are paid,” ibid., is because the Plan
Document provides petitioners an enforceable residual inter-
est, Record in No. 13-c¢v-2687, Doc. 107-1, at 75. It is tell-
ing that the Court does not cite, let alone analyze, the “con-
tract” governing petitioners’ trust fund.

Last, the Court cites inapposite case law. It asserts that
“this Court has stated” that “plan participants possess no
equitable or property interest in the plan.” Ante, at 543
(citing Hughes Aircraft Co. v. Jacobson, 525 U. S. 432 (1999),
and LaRue v. DeWolff, Boberg & Associates, Inc., 552 U. S.
248 (2008)). But precedent has said no such thing. Quite
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the opposite: Russell explained that defined-benefit-plan
beneficiaries have a “common interest” in the “financial in-
tegrity” of their defined-benefit plan. 473 U. S., at 142, n. 9.

Neither Hughes nor LaRue suggests otherwise. Hughes
explained that a defined-benefit-plan beneficiary does not
have “a claim to any particular asset that composes a part of
the plan’s general asset pool.” 525 U.S., at 440. But that
statement concerned whether the beneficiaries had a legal
right to extra payments after the plan’s assets grew. Id.,
at 436-437. Whether a beneficiary has a legal claim to pay-
ment when a plan gains money says nothing about whether
a beneficiary has an equitable interest to restore assets when
a plan loses money. Hughes, in fact, invited a suit like peti-
tioners’: The Court suggested that the plaintiffs could have
prevailed had they “allege[d] that [the employer] used any of
the assets for a purpose other than to pay its obligations to
the Plan’s beneficiaries.” Id., at 442-443. Equally telling
is that Hughes resolved the beneficiaries’ breach-of-fiduciary
claims on the merits without doubting whether the plaintiffs
had standing to assert them. See id., at 443-446; Steel Co. v.
Citizens for Better Environment, 523 U. S. 83, 94-95 (1998)
(explaining this Court’s independent duty to assure itself of
Article IIT standing).

LaRue is even less helpful to today’s Court. That case
involved a defined-contribution plan, not a defined-benefit
plan. 552 U.S., at 250. It was about remedies, not rights.
See 1d., at 256. And it stated that although “individual inju-
ries” may occur from ERISA plan mismanagement, the stat-
utory provision at issue required that the remedy go to the
plan. Ibid. (discussing 29 U. S. C. §1132(a)(2)). LaRue said
nothing about standing and nothing about ERISA’s other
statutory remedies.* In fact, LaRue confirmed that ERISA

153

beneficiaries like petitioners may sue fiduciaries for “‘any

4The Court expressly declined to address other relief like that provided
under § 1132(a)(3), see LaRue, 552 U. S., at 252, a provision that petitioners
invoke here.
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profit which would have accrued to the [plan] if there had
been no breach of trust,”” 552 U. S., at 254, n. 4, or where
“fiduciary breaches . .. impair the value of plan assets,” id.,
at 256. Because petitioners bring those kinds of claims,
LaRue supports their standing.

B

Second, petitioners have standing because a breach of
fiduciary duty is a cognizable injury, regardless whether
that breach caused financial harm or increased a risk of

nonpayment.
1

A beneficiary has a concrete interest in a fiduciary’s loyalty
and prudence. For over a century, trust law has provided
that breach of “a fiduciary or trust relation” makes the
trustee “suable in equity.” Clews v. Jamieson, 182 U. S. 461,
480-481 (1901). That is because beneficiaries have an en-
forceable “right that the trustee shall perform the trust in
accordance with the directions of the trust instrument and
the rules of equity.” Bogert & Bogert §861; see also Re-
statement (Second) of Trusts §199 (trust beneficiary may
“maintain a suit” for breach of fiduciary duty).

That interest is concrete regardless whether the benefi-
ciary suffers personal financial loss. A beneficiary may sue
a trustee for restitution or disgorgement, remedies that rec-
ognize the relevant harm as the trustee’s wrongful gain.
Through restitution law, trustees are “subject to liability” if
they are unjustly enriched by a “‘violation of [a beneficiary]’s
legally protected rights,”” like a breach of fiduciary duty.
Restatement (Third) of Restitution and Unjust Enrichment
§1, and Comment a, p. 3 (2010). Similarly, disgorgement
allows a beneficiary to “stri[p]” the trustee of “a wrongful
gain.” Id., §3, Comment a, at 22. Our Court drew on these
principles almost 200 years ago when it stated that a trust-
ee’s breach of loyalty supports a cause of action “without any
further inquiry” into gain or loss to a trust or its beneficiar-
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ies. Michoud v. Girod, 4 How. 503, 5563 (1846); see also, e. g.,
1d., at 556-557 (noting this rule’s roots in “English courts of
chancery from an early day”); see also Magruder v. Drury,
235 U. S. 106, 120 (1914) (under “the principles governing the
duty of a trustee,” it “makes no difference that the [trust]
estate was not a loser in the transaction”); Bogert & Bogert
§543 (similar). Put another way, “traditional remedies” like
“unjust enrichment . . . are not contingent on a plaintiff’s
allegation of damages beyond the violation of his private
legal right.” Spokeo, 578 U.S., at 344 (THOMAS, J.,
concurring).

Nor does it matter whether the beneficiaries receive the
remedy themselves. A beneficiary may require a trustee to
“restore” assets directly “to the trust fund.” Bogert & Bo-
gert §861; see also Restatement (Second) of Trusts §205.
In fact, because fiduciary duties are so paramount, the rem-
edy need not involve money at all. A beneficiary may sue
to “enjoin the trustee from committing a breach of trust”
and to “remove the trustee.” Id., §199.

Congress built on this tradition by making plan fiduciaries
expressly liable to restore to the plan wrongful profits and
any losses their breach caused, and by providing for injunec-
tive relief to stop the misconduct and remove the wrongdo-
ers. See 29 U.S.C. §§1109, 1132(a)(2), (3). In doing so,
Congress rejected the Court’s statement that a “trust-law
analogy ... does not” apply to “plaintiffs who allege misman-
agement of a defined-benefit plan.” Cf. ante, at 543. To the
contrary, ERISA imposes “trust-like fiduciary standards,”
Varity Corp. v. Howe, 516 U.S. 489, 497 (1996), to “[r]e-
spon[d] to deficiencies in prior law regulating [retirement]
plan fiduciaries” and to provide even greater protections for
defined-benefit-plan beneficiaries, Harris Trust, 530 U. S., at
241-242; see also Spokeo, 578 U. S., at 340-341 (historical and
congressionally recognized injuries often support standing).

Given all that history and ERISA’s text, this Court itself
has noted, in the defined-benefit-plan context, “that when a
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trustee” breaches “his fiduciary duty to the beneficiaries,”
the “beneficiaries may then maintain an action for restitution

. or disgorgement.” Harris Trust, 530 U.S., at 250.
Harris Trust confirms that ERISA incorporated “[t]he com-
mon law of trusts” to allow defined-benefit-plan beneficiaries
to seek relief from fiduciary breaches. Ibid.; see also id.,
at 241-242 (noting that certain ERISA provisions “supple-
men[t] the fiduciary’s general duty of loyalty to the plan’s
beneficiaries”).?

2

The Court offers no reply to all the historical and statutory
evidence showing petitioners’ concrete interest in prudent
and loyal fiduciaries.

Instead, the Court insists again that “participants in a
defined-benefit plan are not similarly situated to the benefi-
ciaries of a private trust,” ante, at 542, and that the “com-
plaint did not plausibly and clearly claim that the alleged
mismanagement of the plan substantially increased the risk
that the plan and the employer would fail and be unable to
pay the plaintiffs’ future pension benefits,” ante, at 546.

The first observation is incorrect for the reasons stated
above. But even were the Court correct that petitioners’
rights do not sound in trust law, petitioners would still have
standing. The Court reasons that petitioners have an en-
forceable right to “monthly payments for the rest of their
lives” because their plan confers a “contractuall] entitle-
[ment].” Ante, at 540. Under that view, the plan also con-

5 Curiously, today’s Court suggests that ERISA’s efforts to bolster trust-
law fiduciary duties actually degraded them instead. See ante, at 542
(justifying a narrow construction of ERISA protections because “trust
law informs but does not control interpretation of ERISA”). Yet the case
the Court cites, Varity Corp. v. Howe, 516 U. S. 489 (1996), relied on trust
law to establish the minimum obligations ERISA imposes on plan fiduci-
aries. See id., at 506 (confirming that the “ERISA fiduciary duty includes
[the] common law duty of loyalty”). Today’s Court mistakes the floor for
the ceiling. See ibid.; see also Harris Trust, 530 U. S., at 241-242.
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fers contractual rights to loyal and prudent plan manage-
ment. See App. 60-61; 29 U. S. C. §§1104, 1109.

Thus, for the same reason petitioners could bring suit if
they did not receive payments from their plan, they could
bring suit if they did not receive loyalty and prudence from
their fiduciaries. After all, it is well settled that breach of
“a contract to act diligently and skil[l]fully” provides a
“ground of action” in federal court. Wilcox v. Executors of
Plummer, 4 Pet. 172, 181-182 (1830). It is also undisputed
that “[a] breach of contract always creates a right of action,”
even when no financial “harm was caused.” Restatement
(First) of Contracts §328, and Comment a, pp. 502-503
(1932); see also Spokeo, 578 U. S., at 344 (THOMAS, J., concur-
ring) (“[Clourts historically presumed that the plaintiff suf-
fered a de facto injury merely from having his personal, legal
rights invaded” even without any “allegation of damages”).
Petitioners would thus have standing even were they to ac-
cept the Court’s flawed premise.

The Court’s second statement, that petitioners have not
alleged a substantial risk of missed payments, ante, at 546,
is orthogonal to the issues at hand. A breach-of-fiduciary-
duty claim exists regardless of the beneficiary’s personal
gain, loss, or recovery. In rejecting petitioners’ standing
and maintaining that “this suit would not change [petition-
ers’] monthly pension benefits,” ante, at 547, the Court fails
to distinguish the different rights on which pension-plan ben-
eficiaries may sue. They have a right not just to their pen-
sion benefits, but also to loyal and prudent fiduciaries. See
Warth v. Seldin, 422 U. S. 490, 500 (1975) (the standing in-
quiry “turns on the nature and source of the claim asserted”).
Petitioners seek relief tailored to the second category, includ-
ing restitution, disgorgement, and injunctive remedies. Cf.
Great-West Life & Annuity Ins. Co. v. Knudson, 534 U. S.
204, 215-216 (2002) (explaining the various historical bases
for ERISA’s remedies). The Court does not even try to ex-
plain ERISA’s (or the Plan Document’s) text imposing fidu-
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ciary duties, let alone this Court’s decision in Harris Trust
supporting petitioners’ standing. And even though the
Court briefly mentions that petitioners seek “injunctive re-
lief, including replacement of the plan’s fiduciaries,” ante,
at 541, it offers no analysis on that issue. Put differently,
the Court denies petitioners standing to sue without analyz-
ing all their claims to relief.

With its focus on fiscal harm, the Court seems to suggest
that pecuniary injury is the sine qua non of standing. The
Court emphasizes that petitioners themselves have not “sus-
tained any monetary injury” apart from their trust fund’s
losses. Ante, at 540; see also ante, at 542.

But injury to a plaintiff’s wallet is not, and has never been,
a prerequisite for standing. The Constitution permits fed-
eral courts to hear disputes over nonfinancial injuries like
the harms alleged here. Spokeo, 578 U. S., at 340-341; see
also, e. g., 1d., at 344-345 (THOMAS, J., concurring); Tennessee
Elec. Power Co. v. TVA, 306 U.S. 118, 137-138 (1939).° In
Heckler v. Mathews, 465 U. S. 728 (1984), for instance, this
Court recognized a plaintiff’s standing to assert a “noneco-

6This Court has found standing in myriad cases involving noneconomic
injuries. Examples include the denial or threatened impairment of: equal
treatment, Adarand Constructors, Inc. v. Penia, 515 U. S. 200, 211 (1995);
Northeastern Fla. Chapter, Associated Gen. Contractors of America v.
Jacksonville, 508 U. S. 656, 666 (1993); “truthful information concerning
the availability of housing,” Havens Realty Corp. v. Coleman, 455 U. S.
363, 373 (1982); esthetic and recreational interests, Friends of the Earth,
Inc. v. Laidlaw Environmental Services (TOC), Inc., 528 U. S. 167, 181—
182 (2000); “information which must be publicly disclosed pursuant to a
statute,” Federal Election Comm’n v. Akins, 524 U. S. 11, 21 (1998); one’s
“personal, political, and professional reputation,” Meese v. Keene, 481 U. S.
465, 473 (1987); and the right to speak, Spokeo, 578 U. S., at 340 (citing
Pleasant Grove City v. Summum, 555 U. S. 460 (2009)). This Court has
even said that a for-profit business has standing to assert religious inju-
ries. See Burwell v. Hobby Lobby Stores, Inc., 573 U. S. 682, 715, and
n. 26 (2014). Today’s Court does not reconcile these cases with its novel
financial-harm requirement; nor does the Court explain why a breach of
fiduciary duty is less concrete than the injuries listed above.
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nomic” injury for discriminatory distribution of his Social
Security benefits, even though he did not have “a substantive
right to any particular amount of benefits.” Id., at 737, 739.
Petitioners’ standing here is even sturdier: They assert a
noneconomic injury for unlawful management of their retire-
ment plan and, unlike the plaintiff in Heckler, petitioners do
have a substantive right to a particular amount of benefits.
Cf. ante, at 540 (acknowledging that petitioners’ benefits are
“vested” and that payments are “legally and contractually”
required).

None of this is disputed. In fact, the Court seems to con-
cede all this reasoning in a footnote. See ante, at 544, n. 1.
The Court appears to acknowledge that an ERISA bene-
ficiary’s noneconomic right to information from the fiduciar-
ies would support standing. See ibid. (citing 29 U.S. C.
§1132(a)(1)(A)). Yet the Court offers no reason to think
that a beneficiary’s noneconomic right to loyalty and pru-
dence from the fiduciaries is meaningfully different.

For its part, the concurrence attempts to fill the Court’s
gaps by adding that “[t]he fiduciary duties created by ERISA
are owed to the plan, not petitioners.” Amnte, at 548 (opinion
of THOMAS, J.). But this Court has already rejected that
view. Compare Varity Corp., 516 U. S., at 507 (“This argu-
ment fails”), with id., at 516 (THOMAS, J., dissenting).

Nor is that argument persuasive on its own terms. The
concurrence relies on a compound prepositional phrase taken
out of context, collecting ERISA provisions saying that a
fiduciary acts “with respect to” a plan. See ante, at 548
(opinion of THOMAS, J.). Of course a plan fiduciary performs
her duties “with respect to a plan.” 29 U. S. C. §1104(a)(1).
After all, she manages the plan. §1102(a). But she does
so “solely in the interest” and “for the exclusive purposes”
of the plan’s “participants and beneficiaries.” §§1103(a),
(e)(1), 1104(a)(1).

In short, the concurrence gets it backwards. Congress
did not enact ERISA to protect plans as artificial entities.
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It enacted ERISA (and required trusts in the first place)
to protect the plan “participants” and “their beneficiaries.”
§1001(b). Thus, ERISA fiduciary duties run where the stat-
ute says: to the participants and their beneficiaries.

C

Last, petitioners have standing to sue on their retirement
plan’s behalf.
1

Even if petitioners had no suable interest in their plan’s
financial integrity or its competent supervision, the plan it-
self would. There is no disputing at this stage that respond-
ents’ “mismanagement” caused the plan “approximately $750
million in losses” still not fully reimbursed. Ante, at 541
(majority opinion). And even under the concurrence’s view,
respondents’ fiduciary duties “are owed to the plan.” Ante,
at 548 (opinion of THOMAS, J.). The plan thus would have
standing to sue under either theory discussed above.

The problem is that the plan is a legal fiction: Although
ERISA provides that a retirement plan “may sue . . . as an
entity,” 29 U. S. C. §1132(d)(1), someone must still do so on
the plan’s behalf. Typically that is the fiduciary’s job. See
§1102(a)(1) (fiduciaries have “authority to control and man-
age the operation and administration of the plan”). But
imagine a case like this one, where the fiduciaries refuse to
sue because they would be the defendants. Does the Consti-
tution compel a pension plan to let a fox guard the henhouse?

Of course not. This Court’s representational-standing
doctrine permits petitioners to sue on their plan’s behalf.
See Food and Commercial Workers v. Brown Group, Inc.,
517 U. S. 544, 557 (1996). This doctrine “rests on the prem-
ise that in certain circumstances, particular relationships
(recognized either by common-law tradition or by statute)
are sufficient to rebut the background presumption . . . that
litigants may not assert the rights of absent third parties.”
Ibid. (footnotes omitted). This is especially so where, as
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here, there is “some sort of impediment” to the other party’s
“effective assertion of their own rights.” R. Fallon, J. Man-
ning, D. Meltzer, & D. Shapiro, Hart & Wechsler’s The Fed-
eral Courts and the Federal System 158 (6th ed. 2009); see
also Powers v. Ohio, 499 U. S. 400, 410-411 (1991).

The common law has long regarded a beneficiary’s repre-
sentational suit as a proper “basis for a lawsuit in English
or American courts.” Spokeo, 578 U. S., at 341. When “the
trustee cannot or will not” sue, a beneficiary may do so “as
a temporary representative of the trust.” Bogert & Bogert
§869. The common law also allows “the terms of a trust”
to “confer upon others the power to enforce the trust,”
giving that person “standing” to “bring suit against the
trustee.” Restatement (Third) of Trusts §94, Comment
d(1), at 1.

ERISA embraces this tradition. Sections 1132(a)(2) and
(a)(3) authorize participants and beneficiaries to sue “in a
representative capacity on behalf of the plan as a whole,”
Russell, 473 U. S., at 142, n. 9, so that any “recovery” arising
from the action “inures to the benefit of the plan as a whole,”
id., at 140. Perhaps for this reason, and adding to the incon-
gruity in today’s outcome, some Members of this Court have
insisted that lawsuits to enforce ERISA’s fiduciary duties
“must” be brought “in a representative capacity.” Varity
Corp., 516 U. S., at 516 (THOMAS, J., dissenting) (internal quo-
tation marks omitted).

Permitting beneficiaries to enforce their plan’s rights finds
plenty of support in our constitutional case law. Take asso-
ciational standing: An association may file suit “to redress
its members’ injuries, even without a showing of injury to
the association itself.” Food and Commercial Workers, 517
U.S., at 552. All Article III requires is that a member
“‘would otherwise have standing to sue in their own right’”
and that “‘the interests [the association] seeks to protect are
germane to the organization’s purpose.”” Id., at 553. Peti-
tioners’ suit here is the other side of the same coin: The plan
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would have standing to sue in its own right, and petitioners’
interest is to disgorge wrongful profits and reimburse the
trust for losses, thereby preserving trust assets held for
their exclusive benefit.

Next-friend standing is another apt analog. Long “ac-
cepted [as a] basis for jurisdiction,” this doctrine allows a
party to “appear in [federal] court on behalf of detained pris-
oners who are unable . . . to seek relief themselves.”
Whitmore v. Arkansas, 495 U. S. 149, 162 (1990) (tracing the
doctrine’s roots to the 17th century). Here, of course, peti-
tioners’ plan cannot access the courts itself because the par-
ties the Court thinks should file suit (the fiduciaries) are the
defendants. Like a “next friend,” moreover, petitioners are
“dedicated to the best interests” of the party they seek to
protect, id., at 163, because the plan’s interests are petition-
ers’ interests.”

Congress was on well-established ground when it allowed
pension participants and beneficiaries to sue on their retire-
ment plan’s behalf.

2

The Court’s conflicting conclusion starts with inapposite
cases. It invokes Hollingsworth v. Perry, 570 U. S. 693, 708
(2013), reasoning that “to claim ‘the interests of others, the
litigants themselves still must have suffered an injury in
fact.”” Ante, at 543. Perry, a case about a California ballot
initiative, is a far cry from this one. Perry found that “pri-
vate parties” with no stake in the litigation “distinguishable
from the general interest of every citizen” were not proper

“Other examples include guardians ad litem and, of course, trustees.
E. g., Sprint Commumnications Co. v. APCC Services, Inc., 554 U. S. 269,
287 (2008) (noting in the Article III standing context that “federal courts
routinely entertain suits which will result in relief for parties that are not
themselves directly bringing suit,” such as when “[t]rustees bring suits to
benefit their trusts”); see also id., at 304-305, n. 2 (ROBERTS, C. J., dissent-
ing) (“[Tlrustees, guardians ad litem, executors, and the like make up a
settled, continuous practice ‘of the sort traditionally amenable to, and re-
solved by, the judicial process’”).
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representatives of the State. 570 U. S., at 707, 710. If any-
thing, Perry supports petitioners here: This Court found
“readily distinguishable” other representational-standing
cases by underscoring their sound traditions. Id., at 711
(distinguishing assignee and next-friend standing).® A tra-
ditional beneficiary-versus-trustee claim like petitioners’ is
exactly such a suit.

Next, the Court maintains that petitioners “have not been
legally or contractually assigned” or “appointed” to repre-
sent the plan. Ante, at 543-544. Although a formal assign-
ment or appointment suffices for standing, it is not necessary.
See, e. g., Food and Commercial Workers, 517 U. S., at 552,
Whitmore, 495 U.S., at 162. Regardless, Congress ex-
pressly and thereby legally assigned pension-plan partici-
pants and beneficiaries the right to represent their plan, in-
cluding in lawsuits where the other would-be representative
is the defendant. 29 U.S.C. §§1132(a)(2), (3); see also,
e.g., Restatement (Third) of Trusts §94, Comment d(1),
at 7 (trust terms may confer standing to sue the trustee).
ERISA was “primarily concerned with the possible misuse
of plan assets, and with remedies that would protect the en-
tire plan.” Russell, 473 U. S., at 142; see also id., at 140-142,
nn. 8-9. Far from “‘automatically’” conferring petitioners

8The Court cites two more cases: Gollust v. Mendell, 501 U.S. 115
(1991), and Craig v. Boren, 429 U.S. 190 (1976). But both endorsed ex-
pansive views of standing. See Gollust, 501 U.S., at 125-127 (allowing
indirect owners of a corporation to sue under federal securities laws);
Craig, 429 U. S., at 194-195 (holding that a plaintiff had representational
standing to assert an equal protection claim on a business patron’s behalf).
To the extent the Court suggests that a financial loss is necessary (or that
a breach of fiduciary duty is insufficient) for standing, that is incorrect.
See Part II-B, supra.

9 Neither Sprint, 554 U. 8. 269, nor Vermont Agency of Natural Re-
sources v. United States ex rel. Stevens, 529 U. S. 765 (2000), is to the con-
trary. Cf. ante, at 543-544. Both decisions undermine today’s result.
See Sprint, 554 U. S., at 280, 287 (noting in the Article III context that
“‘naked legal title’” has long permitted suit and that “federal courts rou-
tinely entertain suits which will result in relief for parties that are not them-
selves directly bringing suit,” such as when “[t]rustees bring suits to benefit
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standing to sue or creating an injury from whole cloth, cf.
ante, at 544, ERISA assigns the right to sue on the plan’s
unquestionably cognizable harm: here, fiduciary breaches
causing wrongful gains and hundreds of millions of dollars in
losses. So even under the Court’s framing, it does not mat-
ter whether petitioners “sustained any monetary injury,”
ante, at 540, because their pension plan did.

To support standing, a statute may (but need not) legally
designate a party to sue on another’s behalf. Because
ERISA does so here, petitioners should be permitted to sue
for their pension plan’s sake.

III

The Court also notes that “[e]ven if a defined-benefit plan
is mismanaged into plan termination, the federal [Pension
Benefit Guaranty Corporation] by law acts as a backstop and
covers the vested pension benefits up to a certain amount
and often in full.” Amnte, at 546, n. 2. The Court then sug-
gests that the only way beneficiaries of a mismanaged plan
could sue is if their benefits were not “guaranteed in full by
the PBGC.” Ibid.

Those statements underscore the problem in today’s deci-
sion. Whereas ERISA and petitioners’ Plan Document ex-
plicitly mandate that all plan assets be handled prudently
and loyally for petitioners’ exclusive benefit, the Court sug-
gests that beneficiaries should endure disloyalty, impru-
dence, and plan mismanagement so long as the Federal Gov-
ernment is there to pick up the bill when “the plan and the
employer” “fail.”  Ibid.

But the purpose of ERISA and fiduciary duties is to pre-
vent retirement-plan failure in the first place. 29 U.S. C.
§1001. In barely more than a decade, the country (indeed
the world) has experienced two unexpected financial crises

their trusts”); Vermont Agency, 529 U. S., at 774 (showing that even a
partial statutory assignment grants constitutional standing to sue on an-
other’s behalf).
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that have rocked the existence and stability of many employ-
ers once thought incapable of failing. ERISA deliberately
provides protection regardless whether an employer is on
sound financial footing one day because it may not be so sta-
ble the next. See tbid."’

The Court’s references to Government insurance also
overlook sobering truths about the PBGC. The Govern-
ment Accountability Office recently relisted the PBGC as one
of the “High Risk” Government programs most likely to be-
come insolvent. See GAO, Report to Congressional Com-
mittees, High-Risk Series: Substantial Efforts Needed To
Achieve Greater Progress on High-Risk Areas (GAO-19-
157SP, 2019) (GAO High-Risk Report). Noting the insol-
vency of defined-benefit plans that the PBGC insures and
the “significant financial risk and governance challenges that
PBGC faces,” the GAO High-Risk Report warns that “the
retirement benefits of millions of American workers and
retirees could be at risk of dramatic reductions” within
four years. Id., at 56-57. At last count, the PBGC’s “net
accumulated financial deficit” was “over $51 billion” and its
“exposure to potential future losses for underfunded plans”
was “nearly $185 billion.” Id., at 267. Notably, the GAO
had issued these warnings before the current financial crisis
struck. Exchanging ERISA’s fiduciary duties for Govern-
ment insurance would only add to the PBGC’s plight and
require taxpayers to bail out pension plans.

v

It is hard to overstate the harmful consequences of the
Court’s conclusion. With ERISA, “the crucible of congres-
sional concern was misuse and mismanagement of plan assets
by plan administrators.” Russell, 473 U.S., at 141, n.8. In
imposing fiduciary duties and providing a private right of

10 This also explains why a material risk of loss is not a prerequisite for
standing, least of all for retirees relying on their retirement plan for in-
come. Cf. ante, at 546.
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action, Congress “designed” the statute “to prevent these
abuses in the future.” Ibid. Yet today’s outcome encour-
ages the very mischief ERISA meant to end.

After today’s decision, about 35 million people with
defined-benefit plans!'! will be vulnerable to fiduciary miscon-
duct. The Court’s reasoning allows fiduciaries to misuse
pension funds so long as the employer has a strong enough
balance sheet during (or, as alleged here, because of) the
misbehavior. Indeed, the Court holds that the Constitution
forbids retirees to remedy or prevent fiduciary breaches in
federal court until their retirement plan or employer is on
the brink of financial ruin. See ante, at 546. This is a re-
markable result, and not only because this case is bookended
by two financial crises. There is no denying that the Great
Recession contributed to the plan’s massive losses and statu-
tory underfunding, or that the present pandemic punctuates
the perils of imprudent and disloyal financial management.

Today’s result also disrupts the purpose of ERISA and the
trust funds it requires. Trusts have trustees and fiduciary
duties to protect the assets and the beneficiaries from the
vicissitudes of fortune. Fiduciary duties, especially loyalty,
are potent prophylactic rules that restrain trustees “tempted
to exploit [a] trust.” Bogert & Bogert §543. Congress
thus recognized that one of the best ways to protect retire-
ment plans was to codify the same fiduciary duties and
beneficiary-enforcement powers that have existed for centu-
ries. FE.g., 29 U.S.C. §§1001(b), 1109, 1132. Along those
lines, courts once held fiduciaries to a higher standard: “Not
honesty alone, but the punctilio of an honor the most sensi-
tive.”  Meinhard v. Salmon, 249 N. Y. 458, 464, 164 N. E.
545, 546 (1928) (Cardozo, C. J.). Not so today.

11 See Dept. of Labor, Private Pension Plan Bulletin Historical Tables
and Graphs, 1975-2017 (Sept. 2019) (Table E4), https://www.dol.gov/
sites/dolgov/files/EBSA /researchers/statistics/retirement-bulletins/
private-pension-plan-bulletin-historical-tables-and-graphs.pdf.
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Nor can petitioners take comfort in the so-called “regula-
tory phalanx” guarding defined-benefit plans from misman-
agement. Ante, at 545. Having divested ERISA of en-
forceable fiduciary duties and beneficiaries of their right to
sue, the Court lists “employers and their shareholders,”
other fiduciaries, and the “Department of Labor” as parties
on whom retirees should rely. Ibid. But there are serious
holes in the Court’s proffered line of defense.

The Court’s proposed solutions offer nothing in a case like
this one. The employer, its shareholders, and the plan’s
cofiduciaries here have no reason to bring suit because they
either committed or profited from the misconduct. Recall
the allegations: Respondents misused a pension plan’s assets
to invest in their own mutual funds, pay themselves exces-
sive fees, and swell the employer’s income and stock prices.
Nor is the Court’s suggestion workable in the mine run of
cases. The reason the Court gives for trusting employers
and shareholders to look out for beneficiaries—“because the
employers are entitled to the plan surplus and are often on
the hook for plan shortfalls,” ibid.—is what commentators
call a conflict of interest.®

Neither is the Federal Government’s enforcement power a
palliative. “ERISA makes clear that Congress did not in-
tend for Government enforcement powers to lessen the re-
sponsibilities of plan fiduciaries.” Central States, 472 U. S.,
at 578. The Secretary of Labor, moreover, signed a brief
(in support of petitioners) verifying that the Federal Gov-
ernment cannot “monitor every [ERISA] plan in the coun-

2E. g., Fischel & Langbein, ERISA’s Fundamental Contradiction: The
Exclusive Benefit Rule, 55 U. Chi. L. Rev. 1105, 1121 (1988). This conflict
exists because, contrary to the Court’s assertion, the employer and its
shareholders are not “entitled to the plan surplus” until after the plan
terminates and after all vested benefits have been paid from the trust
fund’s assets. Compare ante, at 545, with 29 U. S. C. §1103(c)(1) (ERISA
plan assets “shall never inure to the benefit of any employer” while the
trust exists); see also App. 61; Record in No. 13-cv-2687 (D Minn.),
Doc. 107-1, p. 75.
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try.” Brief for United States as Amicus Curiae 26. Even
when the Government can sue (in a representational capac-
ity, of course), it cannot seek all the relief that a participant
or beneficiary could. Compare 29 U. S. C. §1132(a)(2) with
§1132(a)(3). At bottom, the Court rejects ERISA’s private-
enforcement scheme and suggests a preference that taxpay-
ers fund the monitoring (and perhaps the bailing out) of pen-
sion plans. See ante, at 545-546, and n. 2.

Finally, in justifying today’s outcome, the Court discusses
attorney’s fees. Twice the Court underlines that attorneys
have a “$31 million” “stake” in this case. Ante, at 541. But
no one in this litigation has suggested attorney’s fees as a
basis for standing. As the Court appears to admit, its focus
on fees is about optics, not law. See ante, at 541-542 (ac-
knowledging that attorney’s fees do not advance the stand-
ing inquiry).

The Court’s aside about attorneys is not only misplaced,
it is also mistaken. Missing from the Court’s opinion is
any recognition that Congress found private-enforcement
suits and fiduciary duties critical to policing retirement plans;
that it was after this litigation was initiated that respondents
restored $311 million to the plan in compliance with statu-
torily required funding levels; and that counsel justified
their fee request as a below-market percentage of the $311
million employer infusion that this lawsuit allegedly
precipitated.

* & *

The Constitution, the common law, and the Court’s cases
confirm what common sense tells us: People may protect
their pensions. “Courts,” the majority surmises, “some-
times make standing law more complicated than it needs to
be.” Ante, at 547. Indeed. Only by overruling, ignoring,
or misstating centuries of law could the Court hold that the
Constitution requires beneficiaries to watch idly as their sup-
posed fiduciaries misappropriate their pension funds. I re-
spectfully dissent.
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 18-1432. Argued March 2, 2020—Decided June 1, 2020

Under federal immigration law, noncitizens who commit certain crimes
are removable from the United States. During removal proceedings, a
noncitizen who demonstrates a likelihood of torture in the designated
country of removal is entitled to relief under the international Conven-
tion Against Torture (CAT) and may not be removed to that country.
If an immigration judge orders removal and denies CAT relief, the non-
citizen may appeal both orders to the Board of Immigration Appeals
and then to a federal court of appeals. But if the noncitizen has com-
mitted any crime specified in 8 U. S. C. § 1252(a)(2)(C), the scope of judi-
cial review of the removal order is limited to constitutional and legal
challenges. See §1252(a)(2)(D).

The Government sought to remove petitioner Nidal Khalid Nasrallah
after he pled guilty to receiving stolen property. Nasrallah applied for
CAT relief to prevent his removal to Lebanon. The Immigration Judge
ordered Nasrallah removed and granted CAT relief. On appeal, the
Board of Immigration Appeals vacated the CAT relief order and ordered
Nasrallah removed to Lebanon. The Eleventh Circuit declined to re-
view Nasrallah’s factual challenges to the CAT order because Nasrallah
had committed a §1252(a)(2)(C) crime and Circuit precedent precluded
judicial review of factual challenges to both the final order of removal
and the CAT order in such cases.

Held: Sections 1252(a)(2)(C) and (D) do not preclude judicial review of a
noncitizen’s factual challenges to a CAT order. Pp. 579-587.

(a) Three interlocking statutes establish that CAT orders may be re-
viewed together with final orders of removal in a court of appeals. The
Tllegal Immigration Reform and Immigrant Responsibility Act of 1996
authorizes noncitizens to obtain direct “review of a final order of re-
moval” in a court of appeals, § 1252(a)(1), and requires that all challenges
arising from the removal proceeding be consolidated for review,
§1252(b)(9). The Foreign Affairs Reform and Restructuring Act of
1998 (FARRA) implements Article 3 of CAT and provides for judicial
review of CAT claims “as part of the review of a final order of removal.”
§2242(d). And the REAL ID Act of 2005 clarifies that final orders of
removal and CAT orders may be reviewed only in the courts of appeals.
§§1252(a)(4)—(5). Pp. 579-581.



574 NASRALLAH ». BARR

Syllabus

(b) Sections 1252(a)(2)(C) and (D) preclude judicial review of factual
challenges only to final orders of removal. A CAT order is not a final
“order of removal,” which in this context is defined as an order “conclud-
ing that the alien is deportable or ordering deportation,” §1101(a)
(47)(A). Nor does a CAT order merge into a final order of removal,
because a CAT order does not affect the validity of a final order of
removal. See INS v. Chadha, 462 U. S. 919, 938. FARRA provides
that a CAT order is reviewable “as part of the review of a final order of
removal,” not that it is the same as, or affects the validity of, a final order
of removal. Had Congress wished to preclude judicial review of factual
challenges to CAT orders, it could have easily done so. Pp. 581-583.

(¢) The standard of review for factual challenges to CAT orders is
substantial evidence—i. e., the agency’s “findings of fact are conclusive
unless any reasonable adjudicator would be compelled to conclude to the
contrary.” §1252(b)(4)(B).

The Government insists that the statute supplies no judicial review
of factual challenges to CAT orders, but its arguments are unpersuasive.
First, the holding in Foti v. INS, 375 U. S. 217, depends on an outdated
interpretation of “final orders of deportation” and so does not control
here. Second, the Government argues that § 1252(a)(1) supplies judicial
review only of final orders of removal, and if a CAT order is not merged
into that final order, then no statute authorizes review of the CAT
claim. But both FARRA and the REAL ID Act provide for direct re-
view of CAT orders in the courts of appeals. Third, the Government’s
assertion that Congress would not bar review of factual challenges to
