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Errata 

61 U. S. 78, line 42, “8th amendment” should be “5th amendment”.1 

506 U. S. 364, line 25, “trial whose result is unfair or unreliable” should 
be “fair trial, a trial whose result is reliable”.2 

572 U. S. 394, line 3 of footnote *, “urging reversal” should be “as amici 
curiae urging reversal”.3 

573 U. S. 544, last line, “__” should be “15”.4 

1 Provision is found in the Fifth Amendment not the Eighth Amendment 
(“And the 8th amendment, which requires a presentment of a grand jury 
in cases of capital or otherwise infamous crime. . .”) 

2 Syllabus misstates holding, quoting Strickland, 466 U. S. 364, 374 
(“That counsel's errors were so serious as to deprive the defendant of a 
fair trial, a trial whose result is reliable.”) 

3 Usual form for counsel listing 
4 Inadvertent blank 

ii 



Page Proof Pending Publication

J USTICES 

of the 

SU PREM E COU RT 

during the time of these reports 

JOHN G. ROBERTS, Jr., Chief Justice. 
ANTHONY M. KENNEDY, Associate Justice. 
CLARENCE THOMAS, Associate Justice. 
RUTH BADER GINSBURG, Associate Justice. 
STEPHEN BREYER, Associate Justice. 
SAMUEL A. ALITO, Jr., Associate Justice. 
SONIA SOTOMAYOR, Associate Justice. 
ELENA KAGAN, Associate Justice. 
NEIL M. GORSUCH, Associate Justice. 

retired 
JOHN PAUL STEVENS, Associate Justice. 
SANDRA DAY O'CONNOR, Associate Justice. 
DAVID H. SOUTER, Associate Justice. 

ofcers of the court 
JEFFERSON B. SESSIONS, III, Attorney General. 
NOEL J. FRANCISCO, Solicitor General.* 
SCOTT S. HARRIS, Clerk. 
CHRISTINE LUCHOK FALLON, Reporter of 

Decisions. 
PAMELA TALKIN, Marshal. 
LINDA S. MASLOW, Librarian. 

*Solicitor General Francisco was presented to the Court on October 2, 
2017. See post, p. v. 
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SUPREME COURT OF THE UNITED STATES 

Allotment of Justices 

It is ordered that the following allotment be made of the Chief 
Justice and Associate Justices of this Court among the circuits, 
pursuant to Title 28, United States Code, Section 42, and that such 
allotment be entered of record, effective June 27, 2017, viz.: 

For the District of Columbia Circuit, John G. Roberts, Jr., 
Chief Justice. 

For the First Circuit, Stephen Breyer, Associate Justice. 
For the Second Circuit, Ruth Bader Ginsburg, Associate 

Justice. 
For the Third Circuit, Samuel A. Alito, Jr., Associate Justice. 
For the Fourth Circuit, John G. Roberts, Jr., Chief Justice. 
For the Fifth Circuit, Samuel A. Alito, Jr., Associate Justice. 
For the Sixth Circuit, Elena Kagan, Associate Justice. 
For the Seventh Circuit, Elena Kagan, Associate Justice. 
For the Eighth Circuit, Neil M. Gorsuch, Associate Justice. 
For the Ninth Circuit, Anthony M. Kennedy, Associate Justice. 
For the Tenth Circuit, Sonia Sotomayor, Associate Justice. 
For the Eleventh Circuit, Clarence Thomas, Associate Justice. 
For the Federal Circuit, John G. Roberts, Jr., Chief Justice. 

June 27, 2017. 

(For next previous allotment, see 582 U. S., p. v.) 
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PRESENTATION OF THE SOLICITOR GENERAL 

Supreme Court of the United States 

MONDAY, OCTOBER 2, 2017 

Present: Chief Justice Roberts, Justice Kennedy, 
Justice Thomas, Justice Ginsburg, Justice Breyer, 
Justice Alito, Justice Sotomayor, Justice Kagan, and 
Justice Gorsuch. 

The Chief Justice said: 

The Court recognizes Deputy Solicitor General Jeffrey 
Wall. 

The Court at this time wishes to note for the record that 
Jeffrey Wall has served as the Acting Solicitor General from 
March 10, 2017, to September 19, 2017. The Court recog-
nizes the considerable responsibility that was placed upon 
you, Mr. Wall, to represent the government of the United 
States before this Court. You have our sincere appreciation. 

Deputy Solicitor General Wall said: 

Thank you, Mr. Chief Justice, and may it please the 
Court. I have the honor to present to the Court, the Solici-
tor General of the United States, the Honorable Noel J. 
Francisco of Washington, DC. 

The Chief Justice said: 

Mr. Solicitor General, the Court welcomes you to the per-
formance of the important offce that you have assumed, to 
represent the government of the United States before this 
Court. You follow in the footsteps of other outstanding at-
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vi PRESENTATION OF THE SOLICITOR GENERAL 

torneys who have held your new offce. Your commission 
will be duly recorded by the clerk. 

Solicitor General Francisco said: 

Thank you, Mr. Chief Justice. 
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CASES ADJUDGED 

IN THE 

SUPREME COURT OF THE UNITED STATES 

AT 

OCTOBER TERM, 2017 

KERNAN, SECRETARY, CALIFORNIA DEPARTMENT 
OF CORRECTIONS AND REHABILITATION v. 

CUERO 

on petition for writ of certiorari to the united 
states court of appeals for the ninth circuit 

No. 16–1468. Decided November 6, 2017 

Respondent Michael Cuero pleaded guilty to two California state felonies 
and entered a plea agreement under which he was subject to a maximum 
prison sentence of 14 years, 4 months. Before the sentencing hearing, 
the prosecution reevaluated Cuero's criminal history and determined 
that Cuero was subject to a minimum sentence of 25 years under Cali-
fornia's “three strikes” law. The trial court permitted the State to 
amend the complaint accordingly and allowed Cuero to withdraw his 
guilty plea. Cuero entered a new guilty plea to the amended complaint 
and was sentenced to a term of 25 years to life. After an unsuccessful 
direct appeal and state habeas petition, Cuero sought federal habeas 
relief. The District Court denied his petition, but the Ninth Circuit 
reversed, holding that the state court's refusal to enforce the original 
plea agreement was “contrary to . . . clearly established Federal law, as 
determined by the Supreme Court of the United States,” 28 U. S. C. 
§ 2254(d)(1), and that Cuero was entitled to specifc performance of the 
original plea agreement. 

Held: 
1. The Ninth Circuit's issuance of its mandate in this case and the 

trial court's resentencing of Cuero does not moot this case because a 
1 
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controversy remains over the proper length of Cuero's sentence. Nei-
ther the losing party's failure to obtain a stay of the mandate nor the 
trial court's action in light of that mandate makes the case moot. See, 
e. g., Mancusi v. Stubbs, 408 U. S. 204, 206–207, and n. 1. 

2. A federal court may grant habeas relief to a state prisoner based 
on a claim adjudicated by a state court on the merits if the resulting 
decision is “contrary to, or involved an unreasonable application of, 
clearly established Federal law, as determined by the Supreme Court of 
the United States.” 28 U. S. C. § 2254(d)(1). The Ninth Circuit erred 
when it held that federal law as interpreted by this Court “clearly” 
establishes that specifc performance is constitutionally required here. 
Even assuming that the State violated the Constitution when it moved 
to amend the complaint, no holding of this Court requires the remedy 
of specifc performance here, and thus the state court's decision cannot 
be “contrary to” clearly established law. Woods v. Donald, 575 U. S. 
312, 317. Santobello v. New York, 404 U. S. 257, distinguished. 

Certiorari granted; 827 F. 3d 879, reversed and remanded. 

Per Curiam. 
The Antiterrorism and Effective Death Penalty Act of 

1996 provides that a federal court may grant habeas relief to 
a state prisoner based on a claim adjudicated by a state court 
on the merits if the resulting decision is “contrary to, or in-
volved an unreasonable application of, clearly established 
Federal law, as determined by the Supreme Court of the 
United States.” 28 U. S. C. § 2254(d)(1). In this case, a Cal-
ifornia court permitted the State to amend a criminal com-
plaint to which the respondent, Michael Cuero, had pleaded 
guilty. That guilty plea would have led to a maximum sen-
tence of 14 years and 4 months. The court acknowledged 
that permitting the amendment would lead to a higher sen-
tence, and it consequently permitted Cuero to withdraw his 
guilty plea. Cuero then pleaded guilty to the amended com-
plaint and was sentenced to a term with a minimum of 25 years. 

A panel of the Court of Appeals for the Ninth Circuit sub-
sequently held that the California court had made a mistake 
of federal law. In its view, the law entitled Cuero to specifc 
performance of the lower 14-year, 4-month sentence that he 
would have received had the complaint not been amended. 
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The question here is whether the state-court decision “in-
volved an unreasonable application o[f] clearly established 
Federal law, as determined by the Supreme Court of the 
United States.” Ibid. Did our prior decisions (1) clearly 
require the state court to impose the lower sentence that the 
parties originally expected or (2) instead permit the State's 
sentence-raising amendment where the defendant was al-
lowed to withdraw his guilty plea? Because no decision 
from this Court clearly establishes that a state court must 
choose the frst alternative, we reverse the Ninth Circuit's 
decision. 

I 

On October 27, 2005, the State of California charged Mi-
chael Cuero with two felonies and a misdemeanor. Cuero v. 
Cate, 827 F. 3d 879, 892–896 (CA9 2016). Its complaint al-
leged that on October 14, 2005, Cuero drove his car into, and 
seriously injured, Jeffrey Feldman, who was standing outside 
of his parked pickup truck. Id., at 892–893. The complaint 
further alleged that Cuero was then on parole, that he was 
driving without a license, that he was driving under the in-
fuence of methamphetamine, and that he had in his posses-
sion a loaded 9-millimeter semiautomatic pistol. Ibid. 

Cuero initially pleaded “not guilty.” But on December 8, 
he changed his plea. A form entitled “PLEA OF GUILTY/ 
NO CONTEST—FELONY” signed by Cuero, the prosecu-
tor, and the trial court memorialized the terms of Cuero's 
guilty plea. See id., at 915–917. On that form, Cuero 
pleaded guilty to the two felony counts. Ibid.; see Cal. Veh. 
Code Ann. § 23153(a) (West 2017) (causing bodily injury while 
driving under the infuence of a drug); Cal. Penal Code Ann. 
§ 12021(a)(1) (West 2005) (unlawful possession of a frearm). 
He also admitted that he had previously served four separate 
prison terms, including a term for residential burglary, which 
qualifes as a predicate offense under California's “three 
strikes” law. Cal. Penal Code Ann. § 667(a)(1) (West 2017); 
see Ewing v. California, 538 U. S. 11, 15–17 (2003). Finally, 
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Cuero acknowledged on this guilty-plea form that he under-
stood that he “may receive this maximum punishment as a 
result of my plea: 14 years, 4 months in State Prison, $10,000 
fne and 4 years parole.” 827 F. 3d, at 916. 

Following a hearing, the state trial court accepted the plea 
and granted California's motion to dismiss the remaining 
misdemeanor charge. The court then scheduled the sen-
tencing hearing for January 11, 2006. 

Before the hearing took place, however, the prosecution 
determined that another of Cuero's four prior convictions 
qualifed as a “strike” and that the signed guilty-plea form 
had erroneously listed only one strike. See Cal. Penal Code 
Ann. § 245(a)(1) (assault with a deadly weapon). This second 
strike meant that Cuero faced not a maximum punishment 
of just over 14 years (172 months), but a minimum punish-
ment of 25 years. §§ 667(e)(2)(A)(ii), 1170.12(c)(2)(A)(ii). 

The State asked the trial court for permission to amend 
the criminal complaint accordingly. It pointed to Cal. Penal 
Code § 969.5(a), which provides: 

“Whenever it shall be discovered that a pending com-
plaint to which a plea of guilty has been made under 
Section 859a does not charge all prior felonies of which 
the defendant has been convicted either in this state or 
elsewhere, the complaint may be forthwith amended to 
charge the prior conviction or convictions and the amend-
ments may and shall be made upon order of the court.” 

Cuero argued that the State's motion was untimely and 
prejudicial. But the trial court granted the motion. At the 
same time, the court permitted Cuero to withdraw his guilty 
plea in light of the change. It concluded that § 969.5(a) 
“guide[d]” its inquiry and was best read to refect a legisla-
tive determination that criminal complaints should charge all 
prior felony convictions. App. to Pet. for Cert. 178a. The 
court added that the case was distinguishable from “a situa-
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tion where the [State] might, after a guilty plea, seek to 
amend” a criminal complaint by adding “new charges” or 
facts that fundamentally alter the substance of the com-
plaint. Id., at 179a. But here, where only “alleged prior 
convictions” were at issue, the court could eliminate any 
prejudice to Cuero by allowing him to withdraw his initial 
guilty plea, thereby restoring both parties to the status quo 
prior to its entry. Ibid. 

Soon thereafter, California amended the complaint. The 
complaint as amended charged Cuero with one felony (caus-
ing bodily injury while driving under the infuence of a drug 
under Cal. Veh. Code Ann. § 23153(a)), and it alleged two 
prior strikes. Cuero then withdrew his initial guilty plea 
and entered a new guilty plea to the amended complaint. 
On April 20, 2006, the trial court sentenced Cuero to the 
stipulated term of 25 years to life. His conviction and sen-
tence were affrmed on direct appeal, and the California Su-
preme Court denied a state habeas petition. 

Cuero then fled a petition for federal habeas relief in the 
United States District Court for the Southern District of 
California. The Federal District Court denied Cuero's peti-
tion, but the Court of Appeals for the Ninth Circuit reversed. 
827 F. 3d 879. 

The Ninth Circuit panel hearing the appeal held that the 
state trial court had “acted contrary to clearly established 
Supreme Court law” by “refusing to enforce the original plea 
agreement” with its 172-month maximum sentence. Id., at 
888. It wrote that “[i]n this context, specifc performance” 
of that plea agreement—i. e., sentencing Cuero to no more 
than the roughly 14-year sentence refected in the 2005 
guilty-plea form—was “necessary to maintain the integrity 
and fairness of the criminal justice system.” Id., at 890, 
n. 14. The Ninth Circuit denied rehearing en banc over the 
dissent of seven judges. Cuero v. Cate, 850 F. 3d 1019 
(2017). The State then fled a petition for certiorari here. 
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II 

The Ninth Circuit has already issued its mandate in this 
case. And the state trial court, in light of that mandate, has 
resentenced Cuero. Cuero argues that this fact renders this 
controversy moot. The State and Cuero, however, continue 
to disagree about the proper length of Cuero's sentence, a 
portion of which he has not yet served. Thus, neither the 
losing party's failure to obtain a stay preventing the mandate 
of the Court of Appeals from issuing nor the trial court's 
action in light of that mandate makes the case moot. Man-
cusi v. Stubbs, 408 U. S. 204, 206–207, and n. 1 (1972); Eagles 
v. United States ex rel. Samuels, 329 U. S. 304, 306–308 
(1946). Reversal would simply “und[o] what the habeas cor-
pus court did,” namely, permit the state courts to determine 
in the frst instance the lawfulness of a longer sentence not 
yet served. Id., at 308. 

III 

The Ninth Circuit, in ordering specifc performance of the 
172-month sentence set forth on Cuero's original guilty-plea 
form, reasoned as follows. First, the court concluded that 
Cuero's guilty-plea form amounts to an enforceable plea 
agreement. 827 F. 3d, at 884–885. Second, that plea agree-
ment amounts to, and should be interpreted as, a contract 
under state contract law. Id., at 883 (citing Ricketts v. Ad-
amson, 483 U. S. 1, 5, n. 3 (1987)). Third, California contract 
law would consider the State's motion to amend the com-
plaint as a breach of contract. 827 F. 3d, at 887–890. 
Fourth, “the remedy for breach must `repair the harm caused 
by the breach.' ” Id., at 890 (quoting People v. Toscano, 124 
Cal. App. 4th 340, 20 Cal. Rptr. 3d 923, 927 (2004)). Fifth, 
rescission failed to “ ̀ repair the harm.' ” 827 F. 3d, at 891. 
Sixth, consequently Cuero was entitled to specifc perform-
ance, namely, a maximum prison term of 172 months (14 
years and 4 months). Ibid. And, seventh, the state court's 
contrary decision was itself “contrary to, or involved an un-
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reasonable application of, clearly established Federal law, as 
determined by the Supreme Court of the United States.” 
28 U. S. C. § 2254(d)(1); see 827 F. 3d, at 888. 

We shall assume purely for argument's sake that the State 
violated the Constitution when it moved to amend the com-
plaint. But we still are unable to fnd in Supreme Court 
precedent that “clearly established federal law” demanding 
specifc performance as a remedy. To the contrary, no “hold-
in[g] of this Court” requires the remedy of specifc perform-
ance under the circumstances present here. Harrington v. 
Richter, 562 U. S. 86, 100 (2011). 

Two of our prior decisions address these issues. The frst, 
Santobello v. New York, 404 U. S. 257 (1971), held that a de-
fendant may not be bound to a plea agreement following a 
prosecutorial breach of an enforceable provision of such an 
agreement. Id., at 262. As relevant here, however, Chief 
Justice Burger wrote in the opinion for the Court that the 
“ultimate relief to which petitioner is entitled” must be left 
“to the discretion of the state court, which is in a better 
position to decide whether the circumstances of this case re-
quire only that there be specifc performance of the agree-
ment on the plea” or, alternatively, that “the circumstances 
require granting the relief sought by petitioner, i. e., the op-
portunity to withdraw his plea of guilty.” Id., at 263. 

The Ninth Circuit cited a concurrence in Santobello by 
Justice Douglas, which added that “a court ought to accord 
a defendant's [remedial] preference considerable, if not con-
trolling, weight inasmuch as the fundamental rights fouted 
by a prosecutor's breach of a plea bargain are those of the 
defendant, not of the State.” 827 F. 3d, at 891, n. 14 (quoting 
Santobello, supra, at 267). Three other Justices agreed 
with Justice Douglas on this point, and because only seven 
Justices participated in the case, the Ninth Circuit suggested 
that a four-Justice majority in Santobello seemed to favor 
looking to the defendant's preferred remedy. 827 F. 3d, at 
891, n. 14 (citing Santobello, supra, at 268, and n. (Marshall, 
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J., concurring in part and dissenting in part)). The Ninth 
Circuit also pointed in support to its own Circuit precedent, 
a criminal procedure treatise, a decision of the Washington 
Supreme Court, and a law review article. See 827 F. 3d, at 
890–891, n. 14 (citing Buckley v. Terhune, 441 F. 3d 688, 699, 
n. 11 (CA9 2006); 5 W. LaFave, J. Israel, N. King, & O. Kerr, 
Criminal Procedure § 21.2(e) (4th ed. 2015); State v. Tourtel-
lotte, 88 Wash. 2d 579, 564 P. 2d 799, 802 (1977); and Fischer, 
Beyond Santobello—Remedies for Reneged Plea Bargains, 2 
U. San Fernando Valley L. Rev. 121, 125 (1973)). 

There are several problems with the Ninth Circuit's rea-
soning below. First, “ ̀ fairminded jurists could disagree' ” 
with the Ninth Circuit's reading of Santobello. Richter, 
supra, at 101 (quoting Yarborough v. Alvarado, 541 U. S. 652, 
664 (2004)). Moreover, in Mabry v. Johnson, 467 U. S. 504 
(1984), the Court wrote that “Santobello expressly declined 
to hold that the Constitution compels specifc performance of 
a broken prosecutorial promise as the remedy for such a 
plea.” Id., at 510–511, n. 11 (citing Santobello, 404 U. S., at 
262–263; id., at 268–269 (Marshall, J., concurring in part and 
dissenting in part)). The Court added that “permitting San-
tobello to replead was within the range of constitutionally 
appropriate remedies.” 467 U. S., at 510, n. 11. Where, as 
here, none of our prior decisions clearly entitles Cuero to the 
relief he seeks, the “state court's decision could not be `con-
trary to' any holding from this Court.” Woods v. Donald, 
575 U. S. 312, 317 (2015) (per curiam) (quoting Lopez v. 
Smith, 574 U. S. 1, 6 (2014) (per curiam)). Finally, as we 
have repeatedly pointed out, “circuit precedent does not 
constitute `clearly established Federal law, as determined 
by the Supreme Court.' ” Glebe v. Frost, 574 U. S. 21, 24 
(2014) (per curiam) (quoting 28 U. S. C. § 2254(d)(1)). Nor, of 
course, do state-court decisions, treatises, or law review 
articles. 

For all these reasons, we conclude that the Ninth Circuit 
erred when it held that “federal law” as interpreted by this 
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Court “clearly” establishes that specifc performance is con-
stitutionally required here. We decide no other issue in 
this case. 

The petition for a writ of certiorari and respondent's mo-
tion to proceed in forma pauperis are granted. We reverse 
the judgment of the United States Court of Appeals for the 
Ninth Circuit and remand the case for further proceedings 
consistent with this opinion. 

It is so ordered. 
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DUNN, COMMISSIONER, ALABAMA DEPARTMENT 
OF CORRECTIONS v. MADISON 

on petition for writ of certiorari to the united 
states court of appeals for the eleventh circuit 

No. 17–193. Decided November 6, 2017 

Respondent Vernon Madison was convicted of capital murder and sen-
tenced to death more than three decades ago. While awaiting execu-
tion, Madison suffered several strokes, which may have rendered him 
unable to remember the sequence of events leading to his arrest and 
conviction. Madison petitioned the state trial court for a suspension of 
his death sentence, arguing that he has become incompetent to be exe-
cuted. The state trial court held that Madison was not entitled to relief 
under Ford v. Wainwright, 477 U. S. 399, and Panetti v. Quarterman, 
551 U. S. 930, because he failed to show that a mental illness deprived 
him of the ability to understand that he would be executed as retribu-
tion for the murder he committed. On federal habeas review, the Dis-
trict Court held that the state court correctly applied Ford and Panetti, 
but the Eleventh Circuit reversed, holding that the trial court's conclu-
sion was “plainly unreasonable.” 

Held: The state court did not unreasonably apply Panetti and Ford when 
it determined that Madison is competent to be executed. Neither of 
those decisions “clearly established” that a prisoner is incompetent to 
be executed because of a failure to remember his commission of the 
crime, as distinct from a failure to rationally comprehend the concepts 
of crime and punishment as applied in his case. 28 U. S. C. § 2254(d). 
Nor was the state court's determination based on an “unreasonable de-
termination of the facts in light of the evidence presented.” Ibid. The 
testimony of each psychologist who examined Madison supported the 
court's fnding that Madison understands that he was imprisoned for 
murder and that Alabama will put him to death as punishment for that 
crime. 

Certiorari granted; 851 F. 3d 1173, reversed. 

Per Curiam. 

More than 30 years ago, Vernon Madison crept up behind 
police offcer Julius Schulte and shot him twice in the head 
at close range. An Alabama jury found Madison guilty of 
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capital murder. The trial court sentenced him to death. 
See Ex parte Madison, 718 So. 2d 104, 105–106 (1998). 

In 2016, as Madison's execution neared, he petitioned the 
trial court for a suspension of his death sentence. He ar-
gued that, due to several recent strokes, he has become in-
competent to be executed. The court held a hearing to re-
ceive testimony from two psychologists who had examined 
Madison and prepared reports concerning his competence. 
The court's appointed psychologist, Dr. Karl Kirkland, re-
ported that, although Madison may have “suffered a signif-
cant decline post-stroke, . . . [he] understands the exact pos-
ture of his case at this point,” and appears to have a “rational 
understanding of . . . the results or effects” of his death sen-
tence. App. to Pet. for Cert. 75a (internal quotation marks 
omitted); Madison v. Commissioner, Ala. Dept. of Correc-
tions, 851 F. 3d 1173, 1193 (CA11 2017) (internal quotation 
marks omitted). Asked at the hearing whether Madison un-
derstands that Alabama is seeking retribution against him 
for his criminal act, Dr. Kirkland answered, “Certainly.” 
Id., at 1180 (internal quotation marks omitted). 

Dr. John Goff, a psychologist hired by Madison's counsel, 
reported that Madison's strokes have rendered him unable 
to remember “numerous events that have occurred over the 
past thirty years or more.” App. to Pet. for Cert. 77a. 
Nevertheless, Dr. Goff found that Madison “is able to under-
stand the nature of the pending proceeding and he has an 
understanding of what he was tried for”; that he knows he 
is “in prison . . . because of `murder' ”; that he “understands 
that . . . [Alabama is] seeking retribution” for that crime; and 
that he “understands the sentence, specifcally the meaning 
of a death sentence.” Id., at 76a–78a (some internal quota-
tion marks omitted). In Dr. Goff's opinion, however, Madi-
son does not “understan[d] the act that . . . he is being pun-
ished for” because he cannot recall “the sequence of events 
from the offense to his arrest to the trial or any of those 
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details” and believes that he “never went around killing 
folks.” Ibid. (internal quotation marks omitted). 

The trial court denied Madison's petition. It held that, 
under this Court's decisions in Ford v. Wainwright, 477 U. S. 
399 (1986), and Panetti v. Quarterman, 551 U. S. 930 (2007), 
Madison was entitled to relief if he could show that he “suf-
fers from a mental illness which deprives [him] of the mental 
capacity to rationally understand that he is being executed 
as a punishment for a crime.” App. to Pet. for Cert. 74a. 
The court concluded that Madison had failed to make that 
showing. Specifcally, it found that Madison understands 
“that he is going to be executed because of the murder he 
committed[,] . . . that the State is seeking retribution[,] and 
that he will die when he is executed.” Id., at 82a. 

Madison then fled a petition for a writ of habeas corpus 
in Federal District Court. As a state prisoner, Madison is 
entitled to federal habeas relief under the Antiterrorism and 
Effective Death Penalty Act of 1996 (AEDPA) only if the 
state trial court's adjudication of his incompetence claim 
“was contrary to, or involved an unreasonable application of, 
clearly established Federal law, as determined by” this 
Court, or else was “based on an unreasonable determination 
of the facts in light of the evidence presented” in state court. 
28 U. S. C. § 2254(d). A habeas petitioner meets this de-
manding standard only when he shows that the state court's 
decision was “so lacking in justifcation that there was an 
error well understood and comprehended in existing law be-
yond any possibility for fairminded disagreement.” Har-
rington v. Richter, 562 U. S. 86, 103 (2011). The District 
Court denied Madison's petition after concluding that the 
state court “correctly applied Ford and Panetti” and did not 
make an “unreasonable determination of the facts in light of 
the evidence.” App. to Pet. for Cert. 67a. 

The Eleventh Circuit granted a certifcate of appealability 
and, on appeal, reversed over Judge Jordan's dissent. In the 
majority's view, given the undisputed fact that Madison “has 
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no memory of his capital offense,” it inescapably follows that 
he “does not rationally understand the connection between 
his crime and his execution.” 851 F. 3d, at 1185–1186. On 
that basis, the Eleventh Circuit held that the trial court's 
conclusion that Madison is competent to be executed was 
“plainly unreasonable” and “cannot be reconciled with any 
reasonable application of Panetti.” Id., at 1187–1188 (inter-
nal quotation marks omitted). 

We disagree. In Panetti, this Court addressed the ques-
tion whether the Eighth Amendment forbids the execution 
of a prisoner who lacks “the mental capacity to understand 
that [he] is being executed as a punishment for a crime.” 
551 U. S., at 954 (internal quotation marks omitted). We 
noted that the retributive purpose of capital punishment is 
not well served where “the prisoner's mental state is so dis-
torted by a mental illness that his awareness of the crime 
and punishment has little or no relation to the understanding 
of those concepts shared by the community as a whole.” Id., 
at 958–959. Similarly, in Ford, we questioned the “retribu-
tive value of executing a person who has no comprehension 
of why he has been singled out.” 477 U. S., at 409. Neither 
Panetti nor Ford “clearly established” that a prisoner is in-
competent to be executed because of a failure to remember 
his commission of the crime, as distinct from a failure to ra-
tionally comprehend the concepts of crime and punishment 
as applied in his case. The state court did not unreasonably 
apply Panetti and Ford when it determined that Madison 
is competent to be executed because—notwithstanding his 
memory loss—he recognizes that he will be put to death as 
punishment for the murder he was found to have committed. 

Nor was the state court's decision founded on an unreason-
able assessment of the evidence before it. Testimony from 
each of the psychologists who examined Madison supported 
the court's fnding that Madison understands both that he 
was tried and imprisoned for murder and that Alabama will 
put him to death as punishment for that crime. 
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In short, the state court's determinations of law and fact 
were not “so lacking in justifcation” as to give rise to error 
“beyond any possibility for fairminded disagreement.” 
Richter, supra, at 103. Under that deferential standard, 
Madison's claim to federal habeas relief must fail. We 
express no view on the merits of the underlying question 
outside of the AEDPA context. 

The petition for a writ of certiorari and respondent's mo-
tion to proceed in forma pauperis are granted, and the judg-
ment of the Court of Appeals is reversed. 

It is so ordered. 

Justice Ginsburg, with whom Justice Breyer and 
Justice Sotomayor join, concurring. 

The issue whether a State may administer the death pen-
alty to a person whose disability leaves him without memory 
of his commission of a capital offense is a substantial question 
not yet addressed by the Court. Appropriately presented, 
the issue would warrant full airing. But in this case, the 
restraints imposed by the Antiterrorism and Effective Death 
Penalty Act of 1996, I agree, preclude consideration of the 
question. With that understanding, I join the Court's per 
curiam disposition of this case. 

Justice Breyer, concurring. 

I join the Court's per curiam disposition of this case for 
the reason set forth in Justice Ginsburg 's concurrence 
(which I also join). I write separately to underline the fact 
that this case illustrates one of the basic problems with the 
administration of the death penalty itself. That problem 
concerns the unconscionably long periods of time that prison-
ers often spend on death row awaiting execution. See 
Glossip v. Gross, 576 U. S. 863, 909, 923–938 (2015) (Breyer, 
J., dissenting). 

As I have previously noted, this Court once said that de-
lays in execution can produce uncertainty amounting to 
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“ ̀ one of the most horrible feelings to which' ” a prisoner 
“ ̀ can be subjected.' ” Id., at 926 (quoting In re Medley, 134 
U. S. 160, 172 (1890)). Justice Stevens later observed that 
the delay in Medley was a delay of four weeks. Lackey v. 
Texas, 514 U. S. 1045, 1046 (1995) (memorandum respecting 
denial of certiorari). And he wrote that the Medley descrip-
tion “should apply with even greater force in the case of de-
lays that last for many years.” 514 U. S., at 1046. 

In light of those statements, consider the present case. 
The respondent, Vernon Madison, was convicted of a murder 
that took place in April 1985. He was sentenced to death 
and transferred to Alabama's William C. Holman Correc-
tional Facility in September 1985. Mr. Madison is now 67 
years old. He has lived nearly half of his life on death row. 
During that time, he has suffered severe strokes, which 
caused vascular dementia and numerous other signifcant 
physical and mental problems. He is legally blind. His 
speech is slurred. He cannot walk independently. He is in-
continent. His disability leaves him without a memory of 
his commission of a capital offense. 

Moreover, Mr. Madison is one among a growing number of 
aging prisoners who remain on death row in this country 
for ever longer periods of time. In 1987, the average period 
of imprisonment between death sentence and execution 
was just over seven years. See Dept. of Justice, Bureau of 
Justice Statistics, T. Snell, Capital Punishment, 2013— 
Statistical Tables 14 (rev. Dec. 19, 2014) (Table 10). A dec-
ade later, in 1997, the average delay was about 11 years. 
Ibid. In 2007, the average delay rose to a little less than 
13 years. Ibid. In 2017, the 21 individuals who have been 
executed were on death row on average for more than 19 
years. See Death Penalty Information Center, Execution 
List 2017, online at https://deathpenaltyinfo.org/execution-
list-2017 (as last visited Nov. 3, 2017). Alabama has exe-
cuted three individuals this year, including Thomas Arthur, 
who spent 34 years on death row before his execution on 
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May 26, 2017, at the age of 75; Robert Melson, who spent 21 
years on death row before his execution on June 8, 2017; and 
Torrey McNabb, who spent nearly two decades on death row 
before his execution on October 19, 2017. 

Given this trend, we may face ever more instances of state 
efforts to execute prisoners suffering the diseases and in-
frmities of old age. And we may well have to consider the 
ways in which lengthy periods of imprisonment between 
death sentence and execution can deepen the cruelty of the 
death penalty while at the same time undermining its peno-
logical rationale. Glossip, supra, at 923–924 (Breyer, J., 
dissenting) (recognizing the inevitability of delays in light of 
constitutional requirements needed to ensure procedural and 
substantive validity of death sentences); see ante, at 14 
(Ginsburg, J., concurring). 

Rather than develop a constitutional jurisprudence that fo-
cuses upon the special circumstances of the aged, however, I 
believe it would be wiser to reconsider the root cause of the 
problem—the constitutionality of the death penalty itself. 
Glossip, supra, at 908 (Breyer, J., dissenting). 
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HAMER v. NEIGHBORHOOD HOUSING SERVICES OF 
CHICAGO et al. 

certiorari to the united states court of appeals for 
the seventh circuit 

No. 16–658. Argued October 10, 2017—Decided November 8, 2017 

An appeal fling deadline prescribed by statute is considered “jurisdic-
tional,” meaning that late fling of the appeal notice necessitates dis-
missal of the appeal. See Bowles v. Russell, 551 U. S. 205, 210–213. 
In contrast, a time limit prescribed only in a court-made rule is not 
jurisdictional. It is a mandatory claim-processing rule that may be 
waived or forfeited. Ibid. This Court and other forums have some-
times overlooked this critical distinction. See Reed Elsevier, Inc. v. 
Muchnick, 559 U. S. 154, 161. 

Petitioner Charmaine Hamer fled an employment discrimination suit 
against respondents. The District Court granted respondents' motion 
for summary judgment, entering fnal judgment on September 14, 2015. 
Before October 14, the date Hamer's notice of appeal was due, her attor-
neys fled a motion to withdraw as counsel and a motion for an extension 
of the appeal fling deadline to give Hamer time to secure new counsel. 
The District Court granted both motions, extending the deadline to De-
cember 14, a two-month extension, even though the governing Federal 
Rule of Appellate Procedure, Rule 4(a)(5)(C), confnes such extensions 
to 30 days. Concluding that Rule 4(a)(5)(C)'s time prescription is juris-
dictional, the Court of Appeals dismissed Hamer's appeal. 

Held: The Court of Appeals erred in treating as jurisdictional Rule 
4(a)(5)(C)'s limitation on extensions of time to fle a notice of appeal. 
Pp. 22–28. 

(a) The 1948 version of 28 U. S. C. § 2107 allowed extensions of time 
to fle a notice of appeal, not exceeding 30 days, “upon a showing of 
excusable neglect based on failure of a party to learn of the entry of 
the judgment,” but the statute said nothing about extensions when the 
judgment loser did receive notice of the entry of judgment. In 1991, 
the statute was amended, broadening the class of prospective appellants 
who could gain extensions to include all who showed “excusable neglect 
or good cause” and reducing the time prescription for appellants who 
lacked notice of the entry of judgment from 30 to 14 days. § 2107(c). 
For other cases, the statute does not say how long an extension may 
run. Rule 4(a)(5)(C), however, does prescribe a limit: “No extension [of 
time for fling a notice of appeal] may exceed 30 days after the pre-
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scribed time [for fling a notice of appeal] or 14 days after the date 
[of] the order granting the [extension] motion . . . , whichever is later.” 
Pp. 22–24. 

(b) This Court's precedent shapes a rule of decision that is both clear 
and easy to apply: If a time prescription governing the transfer of adju-
dicatory authority from one Article III court to another appears in a 
statute, the limitation is jurisdictional; otherwise, the time specifcation 
fts within the claim-processing category. 

In concluding otherwise, the Court of Appeals relied on Bowles. 
There, Bowles fled a notice of appeal outside a limitation set by Con-
gress in § 2107(c). This Court held that, as a result, the Court of Ap-
peals lacked jurisdiction over his tardy appeal. 551 U. S., at 213. In 
confating Rule 4(a)(5)(C) with § 2107(c) here, the Seventh Circuit failed 
to grasp the distinction between jurisdictional appeal fling deadlines 
and deadlines stated only in mandatory claim-processing rules. It 
therefore misapplied Bowles. Bowles's statement that “the taking of 
an appeal within the prescribed time is `mandatory and jurisdictional,' ” 
id., at 209, is a characterization left over from days when the Court was 
“less than meticulous” in using the term “jurisdictional,” Kontrick v. 
Ryan, 540 U. S. 443, 454. The statement was correct in Bowles, where 
the time prescription was imposed by Congress, but it would be incor-
rect here, where only Rule 4(a)(5)(C) limits the length of the extension. 
Pp. 24–27. 

835 F. 3d 761, vacated and remanded. 

Ginsburg, J., delivered the opinion for a unanimous Court. 

Jonathan A. Herstoff argued the cause and fled the briefs 
for petitioner. 

Damien G. Stewart argued the cause for respondents. 
With him on the brief were Linda T. Coberly, Daniel J. 
Fazio, Benjamin M. Ostrander, Brian P. Brooks, Jeff 
Nowak, and Gwendolyn B. Morales.* 

Justice Ginsburg delivered the opinion of the Court. 
This case presents a question of time, specifcally, time to 

fle a notice of appeal from a district court's judgment. In 

*Charles A. Bird and Susan M. Freeman fled a brief for the American 
Academy of Appellate Lawyers as amicus curiae urging reversal. 

A brief of amicus curiae was fled for Scott Dodson by Mr. Dodson, 
pro se. 
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Bowles v. Russell, 551 U. S. 205, 210–213 (2007), this Court 
clarifed that an appeal fling deadline prescribed by statute 
will be regarded as “jurisdictional,” meaning that late fling 
of the appeal notice necessitates dismissal of the appeal. 
But a time limit prescribed only in a court-made rule, Bowles 
acknowledged, is not jurisdictional; it is, instead, a manda-
tory claim-processing rule subject to forfeiture if not prop-
erly raised by the appellee. Ibid.; Kontrick v. Ryan, 540 
U. S. 443, 456 (2004). Because the Court of Appeals held 
jurisdictional a time limit specifed in a rule, not in a statute, 
835 F. 3d 761, 763 (CA7 2016), we vacate that court's judg-
ment dismissing the appeal. 

I 

A 

“Only Congress may determine a lower federal court's 
subject-matter jurisdiction.” Kontrick, 540 U. S., at 452 
(citing U. S. Const., Art. III, § 1); Owen Equipment & Erec-
tion Co. v. Kroger, 437 U. S. 365, 370 (1978) (“[I]t is axiomatic 
that the Federal Rules of Civil Procedure do not create or 
withdraw federal jurisdiction.”). Accordingly, a provision 
governing the time to appeal in a civil action qualifes as 
jurisdictional only if Congress sets the time. See Bowles, 
551 U. S., at 211–212 (noting “the jurisdictional distinction 
between court-promulgated rules and limits enacted by Con-
gress”); Sibbach v. Wilson & Co., 312 U. S. 1, 10 (1941) (noting 
“the inability of a court, by rule, to extend or restrict the 
jurisdiction conferred by a statute”). A time limit not pre-
scribed by Congress ranks as a mandatory claim-processing 
rule, serving “to promote the orderly progress of litigation 
by requiring that the parties take certain procedural steps 
at certain specifed times.” Henderson v. Shinseki, 562 
U. S. 428, 435 (2011). 

This Court and other forums have sometimes overlooked 
this distinction, “mischaracteriz[ing] claim-processing rules 
or elements of a cause of action as jurisdictional limitations, 
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particularly when that characterization was not central to 
the case, and thus did not require close analysis.” Reed 
Elsevier, Inc. v. Muchnick, 559 U. S. 154, 161 (2010). But 
prevailing precedent makes the distinction critical. Failure 
to comply with a jurisdictional time prescription, we have 
maintained, deprives a court of adjudicatory authority 
over the case, necessitating dismissal—a “drastic” result. 
Shinseki, 562 U. S., at 435; Bowles, 551 U. S., at 213 (“[W]hen 
an `appeal has not been prosecuted . . . within the time lim-
ited by the acts of Congress, it must be dismissed for want 
of jurisdiction.' ” (quoting United States v. Curry, 6 How. 106, 
113 (1848))). The jurisdictional defect is not subject to 
waiver or forfeiture1 and may be raised at any time in the 
court of frst instance and on direct appeal. Kontrick, 540 
U. S., at 455.2 In contrast to the ordinary operation of our 
adversarial system, courts are obliged to notice jurisdictional 
issues and raise them on their own initiative. Shinseki, 562 
U. S., at 434. 

Mandatory claim-processing rules are less stern. If prop-
erly invoked, mandatory claim-processing rules must be 
enforced, but they may be waived or forfeited. Manrique 
v. United States, 581 U. S. 116, 121 (2017). “[C]laim-
processing rules [ensure] relief to a party properly raising 
them, but do not compel the same result if the party forfeits 
them.” Eberhart v. United States, 546 U. S. 12, 19 (2005) 
(per curiam).3 

1 The terms waiver and forfeiture—though often used interchangeably 
by jurists and litigants—are not synonymous. “[F]orfeiture is the failure 
to make the timely assertion of a right[;] waiver is the `intentional relin-
quishment or abandonment of a known right.' ” United States v. Olano, 
507 U. S. 725, 733 (1993) (quoting Johnson v. Zerbst, 304 U. S. 458, 464 
(1938)). 

2 Subject-matter jurisdiction cannot be attacked collaterally, however. 
Kontrick v. Ryan, 540 U. S. 443, 455, n. 9 (2004) (citing Des Moines Nav. & 
R. Co. v. Iowa Homestead Co., 123 U. S. 552, 557–559 (1887)). 

3 We have reserved whether mandatory claim-processing rules may be 
subject to equitable exceptions. See Kontrick, 540 U. S., at 457. 
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B 

Petitioner Charmaine Hamer fled a complaint against re-
spondents Neighborhood Housing Services of Chicago and 
Fannie Mae alleging employment discrimination in violation 
of Title VII of the Civil Rights Act of 1964, 42 U. S. C. § 2000e 
et seq., and the Age Discrimination in Employment Act of 
1967, 29 U. S. C. § 621 et seq. The District Court granted 
respondents' motion for summary judgment on September 
10, 2015, and entered fnal judgment on September 14, 2015. 
In the absence of a time extension, Hamer's notice of appeal 
would have been due by October 14, 2015. Fed. Rule App. 
Proc. 4(a)(1)(A). 

On October 8, 2015, before the October 14 deadline for fl-
ing Hamer's notice of appeal, her attorneys made two mo-
tions.4 First, they sought to withdraw as counsel because 
of their disagreement with Hamer on pursuit of an appeal. 
Second, they sought a two-month extension of the notice of 
appeal fling date, so that Hamer would have adequate time 
to engage new counsel for her appeal. App. to Pet. for Cert. 
A–57–A–59. The District Court granted both motions on 
the same day and ordered extension of the deadline for Ham-
er's notice of appeal from October 14 to December 14, 2015. 
Id., at A–60. Respondents did not move for reconsidera-
tion or otherwise raise any objection to the length of the 
extension. 

In the docketing statement respondents fled in the Court 
of Appeals, they stated: “The United States Court of Ap-
peals for the Seventh Circuit has jurisdiction over this ap-
peal under 28 U. S. C. § 1291, in that on December 11, 2015, 
[Hamer] fled a timely Notice of Appeal from a fnal judgment 
of the United States District Court for the Northern District 
of Illinois that disposed of all of [Hamer's] claims against 

4 Movants were the attorney appointed by the court to represent Hamer 
and two other attorneys who entered appearances as co-counsel. App. to 
Pet. for Cert. A–57–A–59. 
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[respondents].” Id., at A–63. Respondents' statement 
later reiterated: “On December 11, 2015, [Hamer] timely fled 
a Notice of Appeal . . . .” Id., at A–64. Nevertheless, the 
Court of Appeals, on its own initiative, questioned the timeli-
ness of the appeal and instructed respondents to brief the 
issue. 835 F. 3d, at 762. Respondents did so and, for the 
frst time, asserted that the appeal was untimely, citing the 
relevant Rule confning extensions to 30 days. Id., at 762– 
763 (citing Fed. Rule App. Proc. 4(a)(5)(C)). Concluding that 
it lacked jurisdiction to reach the merits, the Court of Ap-
peals dismissed Hamer's appeal. 835 F. 3d, at 763.5 We 
granted certiorari. 580 U. S. 1159 (2017). 

II 

A 

Section 2107 of Title 28 of the U. S. Code, as enacted in 
1948, allowed extensions of the time to fle a notice of appeal, 
not exceeding 30 days, “upon a showing of excusable neglect 
based on failure of a party to learn of the entry of the judg-
ment.” Act of June 25, 1948, § 2107, 62 Stat. 963.6 Nothing 
in the statute provided for extension of the time to fle a 

5 The Court of Appeals incorrectly stated that respondents, answering 
the Seventh Circuit's inquiry, asserted that the appeals court “lack[ed] 
jurisdiction over [Hamer's] appeal.” 835 F. 3d, at 763. In fact, respond-
ents maintained that “the timeliness of Hamer's appeal d[id] not appear 
to be jurisdictional according to [Circuit] law.” App. to Pet. for Cert. A– 
71 (capitalization and footnote omitted). That was so, respondents ex-
plained, because “the time limits found [in] Fed. R[ule] App. P[roc.] 
4(a)(5)(C) . . . lack a statutory basis.” Id., at A–77. Even if not jurisdic-
tional, respondents continued, the Rule is mandatory and must be ob-
served unless forfeited or waived. Ibid. 

6 As enacted, the pertinent paragraph of § 2107 provided in full: “The 
district court, in any such action, suit or proceeding, may extend the time 
for appeal not exceeding thirty days from the expiration of the original 
time herein prescribed, upon a showing of excusable neglect based on fail-
ure of a party to learn of the entry of the judgment, order or decree.” 
Act of June 25, 1948, § 2107, 62 Stat. 963. 
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notice of appeal when, as in this case, the judgment loser did 
receive notice of the entry of judgment. In 1991, Congress 
broadened the class of persons who could gain extensions 
to include all prospective appellants who showed “excusable 
neglect or good cause.” § 12, 105 Stat. 1627. In addition, 
Congress retained a time prescription covering appellants 
who lacked notice of the entry of judgment: “[A] party enti-
tled to notice of the entry of a judgment [who] did not receive 
such notice from the clerk or any party within 21 days of 
[the judgment's] entry” qualifes for a 14-day extension,7 if 
“no party would be prejudiced [thereby].” § 2107(c). In 
full, § 2107(c) now provides: 

“(c) The district court may, upon motion fled not later 
than 30 days after the expiration of the time otherwise 
set for bringing appeal, extend the time for appeal upon 
a showing of excusable neglect or good cause. In addi-
tion, if the district court fnds— 

“(1) that a party entitled to notice of the entry of a 
judgment or order did not receive such notice from the 
clerk or any party within 21 days of its entry, and 

“(2) that no party would be prejudiced, 

“the district court may, upon motion fled within 180 
days after entry of the judgment or order or within 14 
days after receipt of such notice, whichever is earlier, 
reopen the time for appeal for a period of 14 days from 
the date of entry of the order reopening the time for 
appeal.” 

In short, current § 2107(c), like the provision as initially 
enacted, specifes the length of an extension for cases in 
which the appellant lacked notice of the entry of judgment.8 

7 The 14-day prescription cuts back the original limit of 30 days. 
8 The statute describes the 14-day extension permitted in lack-of-notice 

cases as a “reopening [of] the time for appeal.” § 2107(c). The “reopen-
ing” period is the functional equivalent of an extension. See Brief for 
American Academy of Appellate Lawyers as Amicus Curiae 5–6. 
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For other cases, the statute does not say how long an exten-
sion may run. 

But Federal Rule of Appellate Procedure 4(a)(5)(C) does 
prescribe a limit: “No extension [of time for fling a notice of 
appeal] may exceed 30 days after the prescribed time [for 
fling a notice of appeal] or 14 days after the date [of] the 
order granting the [extension] motion . . . , whichever is 
later.” Unlike § 2107(c), we note, Rule 4(a)(5)(C) limits ex-
tensions of time to fle a notice of appeal in all circumstances, 
not just in cases in which the prospective appellant lacked 
notice of the entry of judgment. 

B 

Although Rule 4(a)(5)(C)'s limit on extensions of time ap-
pears nowhere in the text of § 2107(c), respondents now con-
tend that Rule 4(a)(5)(C) has a “statutory basis” because 
§ 2107(c) once limited extensions (to the extent it did author-
ize them) to 30 days. Brief for Respondents 17. No matter, 
respondents submit, that Congress struck the 30-day limit in 
1991 and replaced it with a 14-day limit governing, as the 30-
day limit did, only lack-of-notice cases; deleting the 30-day 
prescription, respondents conjecture, was “probably inadver-
ten[t].” Id., at 1. In support of their argument that Con-
gress accidentally failed to impose an all-purpose limit on 
extensions, respondents observe that the 1991 statute identi-
fes Congress' aim as the enactment of “certain technical cor-
rections in . . . provisions of law relating to the courts.” 105 
Stat. 1623. They also note the caption of the relevant sec-
tion of the amending statute: “Conformity with Rules of Ap-
pellate Procedure.” See id., at 1627. Because striking the 
30-day limit from § 2107 made the statute less like Rule 
4(a)(5)(C), respondents reason, Congress likely erased the 
relevant paragraph absentmindedly. Hence, respondents 
conclude, “there is no reason to interpret the 1991 amend-
ment as stripping Rule 4(a)(5)(C) of its jurisdictional signif-
cance.” Brief for Respondents 2. 
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Overlooked by respondents, pre-1991 § 2107 never spoke 
to extensions for reasons other than lack of notice. In any 
event, we resist speculating whether Congress acted inad-
vertently. See Henson v. Santander Consumer USA Inc., 
582 U. S. 79, 89 (2017) (“[W]e will not presume with [respond-
ents] that any result consistent with their account of the stat-
ute's overarching goal must be the law but will presume 
more modestly instead `that [the] legislature says . . . what 
it means and means . . . what it says.' ” (quoting Dodd v. 
United States, 545 U. S. 353, 357 (2005))); Magwood v. Patter-
son, 561 U. S. 320, 334 (2010) (“We cannot replace the actual 
text with speculation as to Congress' intent.”). The rule of 
decision our precedent shapes is both clear and easy to apply: 
If a time prescription governing the transfer of adjudicatory 
authority from one Article III court to another appears in a 
statute, the limitation is jurisdictional, supra, at 19; other-
wise, the time specifcation fts within the claim-processing 
category, ibid.9 

In dismissing Hamer's appeal for want of jurisdiction, the 
Court of Appeals relied heavily on our decision in Bowles. 
We therefore reiterate what that precedent conveys. There, 

9 In cases not involving the timebound transfer of adjudicatory authority 
from one Article III court to another, we have additionally applied a clear-
statement rule: “A rule is jurisdictional `[i]f the Legislature clearly states 
that a threshold limitation on a statute's scope shall count as jurisdic-
tional.' ” Gonzalez v. Thaler, 565 U. S. 134, 141 (2012) (quoting Arbaugh 
v. Y & H Corp., 546 U. S. 500, 515 (2006)). See also, e. g., Henderson v. 
Shinseki, 562 U. S. 428, 431 (2011) (statutory deadline for fling notice of 
appeal with Article I tribunal held not jurisdictional). “This is not to say 
that Congress must incant magic words in order to speak clearly,” how-
ever. Sebelius v. Auburn Regional Medical Center, 568 U. S. 145, 153 
(2013). In determining whether Congress intended a particular provision 
to be jurisdictional, “[w]e consider `context, including this Court's interpre-
tations of similar provisions in many years past,' as probative of [Con-
gress' intent].” Id., at 153–154 (quoting Reed Elsevier, Inc. v. Muchnick, 
559 U. S. 154, 168 (2010)). Even so, “in applying th[e] clear statement 
rule, we have made plain that most [statutory] time bars are nonjurisdic-
tional.” United States v. Kwai Fun Wong, 575 U. S. 402, 410 (2015). 
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petitioner Keith Bowles did not receive timely notice of the 
entry of a postjudgment order and consequently failed to fle 
a timely notice of appeal. Bowles v. Russell, 432 F. 3d 668, 
670 (CA6 2005). When Bowles learned of the postjudgment 
order, he moved for an extension under Federal Rule of Ap-
pellate Procedure 4(a)(6), which implements § 2107(c)'s au-
thorization of extensions in lack-of-notice cases. Ibid. The 
District Court granted Bowles's motion, but inexplicably 
provided a 17-day extension, rather than the 14-day exten-
sion authorized by § 2107(c). Bowles, 551 U. S., at 207. 
Bowles fled his notice of appeal within the 17 days allowed 
by the District Court but outside the 14 days allowed 
by § 2107(c). Ibid. “Because Congress specifcally limited 
the amount of time by which district courts can extend the 
notice-of-appeal period in § 2107(c),” we explained, the Court 
of Appeals lacked jurisdiction over Bowles's tardy appeal. 
Id., at 213. 

Quoting Bowles at length, the Court of Appeals in this 
case reasoned that “[l]ike Rule 4(a)(6), Rule 4(a)(5)(C) is the 
vehicle by which § 2107(c) is employed and it limits a district 
court's authority to extend the notice of appeal fling dead-
line to no more than an additional 30 days.” 835 F. 3d, at 
763. In confating Rule 4(a)(5)(C) with § 2107(c), the Court 
of Appeals failed to grasp the distinction our decisions delin-
eate between jurisdictional appeal fling deadlines and man-
datory claim-processing rules, and therefore misapplied 
Bowles. 

Several Courts of Appeals,10 including the Court of Ap-
peals in Hamer's case, have tripped over our statement in 
Bowles that “the taking of an appeal within the prescribed 
time is `mandatory and jurisdictional.' ” 551 U. S., at 209 
(quoting Griggs v. Provident Consumer Discount Co., 459 
U. S. 56, 61 (1982) (per curiam)). The “mandatory and juris-

10 See Freidzon v. OAO LUKOIL, 644 Fed. Appx. 52, 53 (CA2 2016); 
Peters v. Williams, 353 Fed. Appx. 136, 137 (CA10 2009); United States v. 
Hawkins, 298 Fed. Appx. 275 (CA4 2008). 
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dictional” formulation is a characterization left over from 
days when we were “less than meticulous” in our use of the 
term “jurisdictional.” Kontrick, 540 U. S., at 454.11 The 
statement was correct as applied in Bowles because, as the 
Court there explained, the time prescription at issue in 
Bowles was imposed by Congress. 551 U. S., at 209–213. 
But “mandatory and jurisdictional” is erroneous and con-
founding terminology where, as here, the relevant time pre-
scription is absent from the U. S. Code. Because Rule 
4(a)(5)(C), not § 2107, limits the length of the extension 
granted here, the time prescription is not jurisdictional. 
See Youkelsone v. FDIC, 660 F. 3d 473, 475 (CADC 2011) 
(“Rule 4(a)(5)(C)'s thirty-day limit on the length of any ex-
tension ultimately granted appears nowhere in the U. S. 
Code.”). 

* * * 

For the reasons stated, the Court of Appeals erroneously 
treated as jurisdictional Rule 4(a)(5)(C)'s 30-day limitation 
on extensions of time to fle a notice of appeal. We therefore 
vacate that court's judgment and remand the case for further 
proceedings consistent with this opinion. We note, in this 
regard, that our decision does not reach issues raised by 
Hamer, but left unaddressed by the Court of Appeals, includ-
ing: (1) whether respondents' failure to raise any objection in 
the District Court to the overlong time extension, by itself, 
effected a forfeiture, see Brief for Petitioner 21–22; (2) 
whether respondents could gain review of the District 
Court's time extension only by fling their own appeal notice, 

11 Indeed, the formulation took fight from a case in which we mistakenly 
suggested that a claim-processing rule was “mandatory and jurisdic-
tional.” See United States v. Robinson, 361 U. S. 220, 224 (1960). We 
have since clarifed that “Robinson is correct not because the District 
Court lacked subject-matter jurisdiction, but because district courts must 
observe the clear limits of the Rules of Criminal Procedure when they 
are properly invoked.” Eberhart v. United States, 546 U. S. 12, 17 (2005) 
(per curiam). 
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see id., at 23–27; and (3) whether equitable considerations 
may occasion an exception to Rule 4(a)(5)(C)'s time con-
straint, see id., at 29–43. 

It is so ordered. 
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IN RE UNITED STATES et al. 

on petition for writ of mandamus 

No. 17–801. Decided December 20, 2017 

This case involves fve related lawsuits that challenge a determination by 
the Acting Secretary of the Department of Homeland Security to take 
immediate steps to rescind the Deferred Action for Childhood Arrivals 
program. On October 17, 2017, the District Court ordered the Govern-
ment to complete the administrative record by turning over certain 
“emails, letters, memoranda, notes, media items, opinions and other ma-
terials.” The Government moved to stay the implementation of that 
October 17 order until certain threshold arguments could be resolved. 
The District Court instead stayed the order for one month. The Gov-
ernment now seeks relief in this Court. 

Held: On the facts of this case, the District Court should have granted the 
motion to stay implementation of the October 17 order and frst resolved 
the Government's threshold arguments regarding jurisdiction and re-
viewability. On remand, the District Court should proceed to rule on 
the Government's threshold arguments. The Court of Appeals or Dis-
trict Court may then consider whether narrower amendments to the 
record are necessary and appropriate. 

Certiorari granted; vacated and remanded. 

Per Curiam. 

This case arises from fve related lawsuits that challenge 
a determination adopted by the Acting Secretary of the De-
partment of Homeland Security (DHS). The determination, 
announced by the Acting Secretary, is to take immediate 
steps to rescind a program known as Deferred Action for 
Childhood Arrivals, or DACA, by March 5, 2018. The Act-
ing Secretary stated that her determination was based in 
part on the Attorney General's conclusion that DACA is un-
lawful and likely would be enjoined in potentially imminent 
litigation. 

The fve suits were fled in the United States District 
Court for the Northern District of California, and the plain-
tiffs in those actions are the respondents in the matter now 
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before this Court. The defendants in the District Court, 
and the petitioners here, include the Government of the 
United States, the Acting Secretary, and the President of the 
United States, all referred to here as the Government. 

In the District Court litigation respondents argue that the 
Acting Secretary's determination to rescind DACA in the 
near future is unlawful because, among other reasons, it vio-
lates the Administrative Procedure Act and the Due Process 
Clause of the Fifth Amendment, including the equal protec-
tion guarantee implicit in that Clause. 

The issue to be considered here involves respondents' con-
tention that the administrative record the Government fled 
to support the Acting Secretary's determination to rescind 
DACA is incomplete. The record consists of 256 pages of 
documents, and the Government contends that it contains 
all of the nondeliberative material considered by the Acting 
Secretary in reaching her determination. (Nearly 200 pages 
consist of published opinions from various federal courts.) 

On October 17, the District Court, on respondents' motion, 
ordered the Government to complete the administrative rec-
ord. See Regents of Univ. of Cal. v. Department of Home-
land Security, App. C to Pet. for Mandamus, 2017 WL 
4642324 (ND Cal., Oct. 17, 2017) (District Court Order). 
The details of that order are recounted further below. 

The Government petitioned for a writ of mandamus in the 
Court of Appeals for the Ninth Circuit. The Court of Ap-
peals, in a divided opinion, denied the Government's petition. 
See 875 F. 3d 1200 (2017). 

On November 19, three days after the Court of Appeals 
issued its opinion, respondents moved the District Court to 
stay its order requiring completion of the administrative rec-
ord until after the District Court resolved the Government's 
motion to dismiss and respondents' motion for a preliminary 
injunction. See Motion To Stay in No. 17–cv–5211, Doc. 190. 
The District Court did not grant respondents' request, in-
stead staying its order for one month. 
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Still objecting to the District Court's order, the Govern-
ment now seeks relief in this Court. It has fled here a peti-
tion for a writ of mandamus to the District Court, or, in the 
alternative, for a writ of certiorari to the Court of Appeals. 

The Court now grants the petition for a writ of certiorari, 
vacates the order of the Court of Appeals for the Ninth Cir-
cuit, and remands the case. 

The District Court's October 17 order requires the Gov-
ernment to turn over all “emails, letters, memoranda, notes, 
media items, opinions and other materials” that fall within 
the following categories: 

“(1) all materials actually seen or considered, however 
briefy, by Acting Secretary [Elaine] Duke in connection 
with the potential or actual decision to rescind DACA 
. . . , (2) all DACA-related materials considered by per-
sons (anywhere in the government) who thereafter pro-
vided Acting Secretary Duke with written advice or 
input regarding the actual or potential rescission of 
DACA, (3) all DACA-related materials considered by 
persons (anywhere in the government) who thereafter 
provided Acting Secretary Duke with verbal input re-
garding the actual or potential rescission of DACA, (4) 
all comments and questions propounded by Acting Sec-
retary Duke to advisors or subordinates or others re-
garding the actual or potential rescission of DACA and 
their responses, and (5) all materials directly or indi-
rectly considered by former Secretary of DHS John 
Kelly leading to his February 2017 memorandum not 
to rescind DACA.” District Court Order, 2017 WL 
4642324, *8. 

The Government makes serious arguments that at least 
portions of the District Court's order are overly broad. 
(The Government appears to emphasize certain materials in 
categories 2, 3, and 4.) Under the specifc facts of this case, 
the District Court should have granted respondents' motion 
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on November 19 to stay implementation of the challenged 
October 17 order and frst resolved the Government's thresh-
old arguments (that the Acting Secretary's determination to 
rescind DACA is unreviewable because it is “committed to 
agency discretion,” 5 U. S. C. § 701(a)(2), and that the Immi-
gration and Nationality Act deprives the District Court of 
jurisdiction). Either of those arguments, if accepted, likely 
would eliminate the need for the District Court to examine 
a complete administrative record. 

On remand of the case, the Court of Appeals shall take 
appropriate action so that the following steps can be taken. 
The District Court should proceed to rule on the Govern-
ment's threshold arguments and, in doing so, may consider 
certifying that ruling for interlocutory appeal under 28 
U. S. C. § 1292(b) if appropriate. Thereafter, the Court of 
Appeals or the District Court in the frst instance may con-
sider whether narrower amendments to the record are neces-
sary and appropriate. In any event, the District Court may 
not compel the Government to disclose any document that 
the Government believes is privileged without frst provid-
ing the Government with the opportunity to argue the issue. 

This order does not suggest any view on the merits of 
respondents' claims or the Government's defenses, or that 
the District Court's rulings on the Government's motion to 
dismiss and respondents' motion for preliminary injunction 
should be delayed. 

The judgment of the Court of Appeals for the Ninth Cir-
cuit is vacated, and the case is remanded for further proceed-
ings consistent with this opinion. 

It is so ordered. 
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THARPE v. SELLERS, WARDEN 

on petition for writ of certiorari to the united 
states court of appeals for the eleventh circuit 

No. 17–6075. Decided January 8, 2018 

Petitioner Keith Tharpe sought to reopen his federal habeas proceedings 
based on his claim that one white juror who voted in Tharpe's murder 
trial to impose the death penalty was biased against Tharpe, who is 
black. The District Court held that Tharpe's claim was procedurally 
defaulted in state court, and further that Tharpe could not overcome 
that default because he could not produce any clear and convincing evi-
dence contradicting the state court's determination that the juror's pres-
ence did not prejudice him. The Eleventh Circuit denied Tharpe's cer-
tifcate of appealability, holding that jurists of reason could not dispute 
the District Court's procedural ruling. 

Held: The Eleventh Circuit erred in reaching its conclusion. Tharpe 
produced a remarkable sworn affdavit by the juror in question which 
detailed the juror's views on race and provided a strong factual basis 
for the argument that Tharpe's race affected that juror's vote for a death 
verdict. At the very least, a reasonable jurist could debate whether 
Tharpe has shown by clear and convincing evidence that the state 
court's factual determination was wrong, and the Eleventh Circuit was 
wrong to conclude otherwise. 

Certiorari granted; vacated and remanded. 

Per Curiam. 

Petitioner Keith Tharpe moved to reopen his federal ha-
beas corpus proceedings regarding his claim that the Georgia 
jury that convicted him of murder included a white juror, 
Barney Gattie, who was biased against Tharpe because he 
is black. See Fed. Rule Civ. Proc. 60(b)(6). The District 
Court denied the motion on the ground that, among other 
things, Tharpe's claim was procedurally defaulted in state 
court. The District Court also noted that Tharpe could not 
overcome that procedural default because he had failed to 
produce any clear and convincing evidence contradicting the 
state court's determination that Gattie's presence on the jury 



Page Proof Pending Publication

34 THARPE v. SELLERS 

Per Curiam 

did not prejudice him. See Tharpe v. Warden, No. 5:10–cv– 
433 (MD Ga., Sept. 5, 2017), App. B to Pet. for Cert. 19. 

Tharpe sought a certifcate of appealability (COA). The 
Eleventh Circuit denied his COA application after deciding 
that jurists of reason could not dispute that the District 
Court's procedural ruling was correct. See Tharpe v. War-
den, 2017 WL 4250413, *3 (Sept. 21, 2017). The Eleventh 
Circuit's decision, as we read it, was based solely on its con-
clusion, rooted in the state court's factfnding, that Tharpe 
had failed to show prejudice in connection with his proce-
durally defaulted claim, i. e., that Tharpe had “failed to de-
monstrate that Barney Gattie's behavior `had substantial 
and injurious effect or infuence in determining the jury's 
verdict.' ” Ibid. (quoting Brecht v. Abrahamson, 507 U. S. 
619, 637 (1993)). 

Our review of the record compels a different conclusion. 
The state court's prejudice determination rested on its fnd-
ing that Gattie's vote to impose the death penalty was not 
based on Tharpe's race. See Tharpe v. Warden, No. 93–cv– 
144 (Super. Ct. Butts Cty., Ga., Dec. 1, 2008), App. F to Pet. 
for Cert. 102. And that factual determination is binding on 
federal courts, including this Court, in the absence of clear 
and convincing evidence to the contrary. See 28 U. S. C. 
§ 2254(e)(1). Here, however, Tharpe produced a sworn aff-
davit, signed by Gattie, indicating Gattie's view that “there 
are two types of black people: 1. Black folks and 2. Niggers”; 
that Tharpe, “who wasn't in the `good' black folks category 
in my book, should get the electric chair for what he did”; 
that “[s]ome of the jurors voted for death because they felt 
that Tharpe should be an example to other blacks who kill 
blacks, but that wasn't my reason”; and that, “[a]fter study-
ing the Bible, I have wondered if black people even have 
souls.” App. B to Pet. for Cert. 15–16 (internal quotation 
marks omitted). Gattie's remarkable affdavit—which he 
never retracted—presents a strong factual basis for the ar-
gument that Tharpe's race affected Gattie's vote for a death 
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verdict. At the very least, jurists of reason could debate 
whether Tharpe has shown by clear and convincing evidence 
that the state court's factual determination was wrong. The 
Eleventh Circuit erred when it concluded otherwise. 

The question of prejudice—the ground on which the Elev-
enth Circuit chose to dispose of Tharpe's application—is not 
the only question relevant to the broader inquiry whether 
Tharpe should receive a COA. The District Court denied 
Tharpe's Rule 60(b) motion on several grounds not addressed 
by the Eleventh Circuit. We express no view of those issues 
here. In light of the standard for relief from judgment 
under Rule 60(b)(6), which is available only in “ ̀ extraordi-
nary circumstances,' ” Gonzalez v. Crosby, 545 U. S. 524, 536 
(2005), Tharpe faces a high bar in showing that jurists of 
reason could disagree whether the District Court abused its 
discretion in denying his motion. It may be that, at the end 
of the day, Tharpe should not receive a COA. And review 
of the denial of a COA is certainly not limited to grounds 
expressly addressed by the court whose decision is under 
review. But on the unusual facts of this case, the Court of 
Appeals' review should not have rested on the ground that 
it was indisputable among reasonable jurists that Gattie's 
service on the jury did not prejudice Tharpe. 

We therefore grant Tharpe's motion to proceed in forma 
pauperis, grant the petition for certiorari, vacate the judg-
ment of the Court of Appeals, and remand the case for fur-
ther consideration of the question whether Tharpe is entitled 
to a COA. 

It is so ordered. 

Justice Thomas, with whom Justice Alito and Justice 
Gorsuch join, dissenting. 

If bad facts make bad law, then “unusual facts” inspire 
unusual decisions. Ante, at 35. In its brief per curiam 
opinion, the Court misreads a lower court's opinion to fnd 
an error that is not there, and then refuses to entertain alter-
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native grounds for affrmance. The Court does this to ac-
complish little more than a do-over in the Court of Appeals: 
As it concedes, petitioner Keith Tharpe faces a “high bar” 
on remand to obtain even a certifcate of appealability 
(COA). Ibid. 

One might wonder why the Court engages in this pointless 
exercise. The only possible explanation is its concern with 
the “unusual facts” of this case, specifcally a juror affdavit 
that expresses racist opinions about blacks. The opinions in 
the affdavit are certainly odious. But their odiousness does 
not excuse us from doing our job correctly or allow us to 
pretend that the lower courts have not done theirs. 

The responsibility of courts is to decide cases, both usual 
and unusual, by neutrally applying the law. The law refects 
society's considered judgments about the balance of compet-
ing interests, and we must respect those judgments. In 
bending the rules here to show its concern for a black capital 
inmate, the Court must think it is showing its concern for 
racial justice. It is not. Its summary vacatur will not stop 
Tharpe's execution or erase the “unusual fac[t]” of the aff-
davit. It will only delay justice for Jaquelin Freeman, who 
was also black, who is ignored by the majority, and who was 
murdered by Tharpe 27 years ago. I respectfully dissent. 

I 

The Court's terse opinion tells the reader that this case 
involves a petitioner, a juror, an affdavit, and a prejudice 
determination. But it involves much more than that. This 
case also has a victim, a second affdavit, numerous deposi-
tions, factfnding by a state court, and several decisions from 
federal judges that provide multiple grounds for denying a 
COA. I will briefy provide this omitted context. 

A 

Keith Tharpe's wife, Migrisus, left him in 1990. Despite 
a no-contact order, Tharpe called her and told her that if she 
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wanted to “ ̀ play dirty' ” he would show her “ ̀ what dirty 
was.' ” Tharpe v. Warden, 834 F. 3d 1323, 1325 (CA11 2016). 
The next morning, Tharpe ambushed his wife and her sister, 
Jaquelin Freeman, as they drove to work, pulling his truck 
in front of their car and forcing them to stop. Tharpe aimed 
a shotgun at the car and ordered his wife to get into his 
truck. He then told Freeman that he was going to “ ̀ f— 
[her] up' ” and took her to the rear of his truck. Ibid. 
Tharpe shot Freeman, rolled her body into a ditch, reloaded, 
and shot her again, killing her. After murdering Freeman, 
Tharpe kidnaped and raped his wife, leaving Freeman's body 
lying in the ditch. Freeman's husband found her a short 
time later, while driving their children to school. 

A jury convicted Tharpe of malice murder and two counts 
of aggravated kidnaping. After hearing the evidence, the 
jury needed less than two hours to return a unanimous sen-
tence of death. As aggravating factors, the jury found that 
Tharpe murdered Freeman while committing two other capi-
tal felonies—the aggravated kidnapings of his wife and Free-
man—and that the murder was outrageously or wantonly 
vile, horrible, or inhuman. 

B 

More than seven years after his trial, Tharpe's lawyers 
interviewed one of his jurors, Barney Gattie. The resulting 
affdavit stated that Gattie knew Freeman, and that her fam-
ily was “what [he] would call a nice [b]lack family.” Tharpe 
v. Warden, No. 5:10–cv–433 (MD Ga., Sept. 5, 2017), App. B 
to Pet. for Cert. 15. The affdavit continued that, in Gattie's 
view, “there are two types of black people: 1. Black folks and 
2. Niggers.” Ibid. Tharpe “wasn't in the `good' black folks 
category,” according to the affdavit, and if Freeman had 
been “the type Tharpe is, then picking between life and 
death for Tharpe wouldn't have mattered so much.” Id., at 
16. But because Freeman and her family were “good black 
folks,” the affdavit continued, Gattie thought Tharpe “should 
get the electric chair for what he did.” Ibid. Gattie's aff-
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davit went on to explain that “[a]fter studying the Bible,” he 
had “wondered if black people even have souls.” Ibid. The 
affdavit also noted that some of the other jurors “wanted 
blacks to know they weren't going to get away with killing 
each other.” Ibid. 

A couple of days later, the State obtained another affdavit 
from Gattie. In that second affdavit, Gattie stated that he 
“did not vote to impose the death penalty because [Tharpe] 
was a black man,” but instead because the evidence pre-
sented at trial justifed it and because Tharpe showed no 
remorse. Record in No. 5:10–cv–433 (MD Ga., June 21, 
2017), Doc. 77–3, p. 2. The affdavit explained that Gattie 
had consumed “seven or more beers” on the afternoon he 
signed the frst affdavit. Ibid. Although he had signed it, 
he “never swore to [it] nor was [he] ever asked if [the] state-
ment was true and accurate.” Id., at 3. He also attested 
that many of the statements in the frst affdavit “were taken 
out of context and simply not accurate.” Ibid. And he felt 
that the lawyers who took it “were deceiving and misrepre-
sented what they stood for.” Id., at 5. 

A state postconviction court presided over Gattie's deposi-
tion. Gattie again testifed that, although he signed the af-
fdavit, he did not swear to its contents. Gattie also testifed 
that when he signed the affdavit he had consumed “[m]aybe 
a 12 pack, [and] a few drinks of whiskey, over the period of 
the day.” Id., Doc. 15–8, p. 80. Tharpe's lawyers did not 
question Gattie about the contents of his frst affdavit at 
the deposition. They instead spent much of the deposition 
asking Gattie unrelated questions about race, which the state 
court ruled irrelevant—like whether he was familiar with 
Uncle Tom's Cabin or whether his granddaughter would play 
with a black doll. The lawyers' failure to address the con-
tents of Gattie's frst affdavit troubled the state court. Just 
before it permitted Gattie to leave, the court advised Tharpe's 
lawyers that it might “totally discoun[t]” Gattie's frst aff-
davit, and it again invited them to ask Gattie questions about 



Page Proof Pending Publication

Cite as: 583 U. S. 33 (2018) 39 

Thomas, J., dissenting 

its contents. Id., at 105. Tharpe's lawyers declined the 
opportunity. 

The state court also heard deposition testimony from 10 of 
Tharpe's other jurors and received an affdavit from the 11th. 
None of the jurors, two of whom were black, corroborated 
the statements in Gattie's frst affdavit about how some of 
the jurors had considered race. The 10 jurors who testifed 
all said that race played no role in the jury's deliberations. 
The 11th juror did not mention any consideration of race 
either. 

C 

Tharpe sought state postconviction relief. One of his 
claims was that “improper racial animus . . . infected the 
deliberations of the jury.” Tharpe v. Warden, 2017 WL 
4250413, *1 (CA11, Sept. 21, 2017). 

The state court rejected this claim for two reasons. First, 
Tharpe could not prove juror misconduct because Georgia 
law did not allow parties to impeach a jury verdict with post-
trial testimony from jurors. Tharpe v. Warden, No. 93–cv– 
144 (Super. Ct. Butts Cty., Ga., Dec. 1, 2008), App. F to Pet. 
for Cert. 99–101. Second, Tharpe had procedurally de-
faulted his claim because he had failed to raise it on direct 
appeal, and he could not establish cause and prejudice to 
overcome that default. Id., at 102. Tharpe's allegation of 
ineffective assistance of counsel was insuffcient to establish 
cause because he had “failed to establish the requisite def-
ciency or prejudice.” Ibid. And Tharpe failed to establish 
prejudice because the state court credited Gattie's testimony 
that he had not relied on race when voting to sentence 
Tharpe. Id., at 102–103. 

D 

Tharpe then raised his juror-bias claim in a federal petition 
for a writ of habeas corpus. The United States District 
Court for the Middle District of Georgia denied his claim as 
procedurally defaulted. The District Court acknowledged 



Page Proof Pending Publication

40 THARPE v. SELLERS 

Thomas, J., dissenting 

that ineffective assistance of counsel can provide cause to 
overcome a procedural default, but it explained that Tharpe 
“ ̀ fail[ed] to provide any details regarding this allegation.' ” 
2017 WL 4250413, *2. The District Court concluded that 
Tharpe “ ̀ ha[d] not established that his counsels' ineffective-
ness constituted cause to overcome the procedural defaul[t]' ” 
and that he “ `failed to show actual prejudice.' ” Ibid. 

Tharpe did not seek a COA on his juror-bias claim. The 
United States Court of Appeals for the Eleventh Circuit af-
frmed the District Court's decision, Tharpe, 834 F. 3d 1323, 
and this Court denied certiorari, Tharpe v. Sellers, 582 
U. S. 934 (2017). 

In June 2017, Tharpe moved to reopen his federal habeas 
proceedings under Federal Rule of Civil Procedure 60(b). 
He pointed to this Court's recent decisions in Buck v. Davis, 
580 U. S. 100 (2017), and Pena-Rodriguez v. Colorado, 580 
U. S. 206 (2017), as extraordinary circumstances that entitled 
him to relief. According to Tharpe, Buck established that 
extraordinary circumstances are present when a defendant 
was sentenced due to his race and new law provides an op-
portunity to consider the merits of his previously defaulted, 
race-based sentencing claim. Pena-Rodriguez supplied that 
new law, Tharpe argued, because it held that a state no-
impeachment rule must yield when there is a “clear state-
ment that indicates [a juror] relied on racial stereotypes or 
animus to convict a criminal defendant.” 580 U. S., at 225. 

The District Court denied Tharpe's motion. It frst ex-
plained that Pena-Rodriguez announced a new procedural 
rule that does not apply retroactively on federal collateral 
review. App. B to Pet. for Cert. 6–14. It alternatively de-
ferred to the state court's fnding that Tharpe could not 
prove cause or prejudice to overcome his procedural default. 
Id., at 18–21. After the depositions of Gattie and 10 other 
jurors, the state court credited Gattie's testimony that he did 
not vote for death based on race. Id., at 21. The District 
Court deferred to that credibility determination, and nothing 
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in Pena-Rodriguez undermined that determination. App. B 
to Pet. for Cert. 19–21. 

The Eleventh Circuit denied a COA. It explained that 
the District Court had concluded in its frst decision that 
Tharpe failed to prove cause and prejudice. 2017 WL 
4250413, *2. The District Court had later rejected Tharpe's 
Rule 60(b) motion both because Pena-Rodriguez was not ret-
roactively applicable on federal collateral review and because 
it “presumed the correctness” of the state court's fnding that 
Tharpe failed to “ `establish cause and prejudice.' ” 2017 
WL 4250413, *2. The Eleventh Circuit then offered two 
reasons why Tharpe was not entitled to a COA. First, 
Tharpe had not “ ̀ made a substantial showing of the denial 
of a constitutional right.' ” Id., at *3 (quoting 28 U. S. C. 
§ 2253(c)(2)). “As the [state court] and the District Court 
found, Tharpe failed to demonstrate that Barney Gattie's be-
havior `had substantial and injurious effect or infuence in 
determining the jury's verdict.' ” 2017 WL 4250413, *3 
(quoting Brecht v. Abrahamson, 507 U. S. 619, 637 (1993)). 
“Nor,” the Eleventh Circuit continued, “has Tharpe shown 
that `jurists of reason would fnd it debatable whether the 
district court was correct in its procedural ruling.' ” 2017 
WL 4250413, *3 (quoting Slack v. McDaniel, 529 U. S. 473, 
484 (2000)).1 

Shortly before his scheduled execution, Tharpe fled a peti-
tion for a writ of certiorari and a stay application with this 
Court. We issued a stay. 

II 

To obtain a COA, Tharpe must show “that jurists of reason 
would fnd it debatable whether the petition states a valid 
claim of the denial of a constitutional right” and “that jurists 
of reason would fnd it debatable whether the district court 
was correct in its procedural ruling.” Id., at 484. The 

1 The Eleventh Circuit also held that Tharpe had not exhausted his 
Pena-Rodriguez claim in state court. 2017 WL 4250413, *4. 
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Court is not willing to say that Tharpe can satisfy this stand-
ard. See ante, at 35 (“It may be that, at the end of the day, 
Tharpe should not receive a COA”). Instead, its opinion 
makes two moves. First, it “read[s]” the decision below as 
resting “solely” on Tharpe's “fail[ure] to show prejudice” to 
overcome his procedural default. Ante, at 34. It does not 
read the decision as reaching cause, and it declines to con-
sider that or any other alternative reason to affrm the Elev-
enth Circuit. See ante, at 34–35. Second, the Court holds, 
contrary to the Eleventh Circuit, that jurists of reason could 
debate whether Tharpe has proved prejudice. See ante, at 
35. Neither of the Court's moves is justifed. 

A 

1 

The majority misreads the decision below as resting 
“solely” on prejudice. See ante, at 34. The Eleventh Cir-
cuit addressed cause as well. 

The Eleventh Circuit frst held that Tharpe had failed to 
make a “ ̀ substantial showing of the denial of a constitutional 
right,' ” explaining that he had “failed to demonstrate that 
. . . Gattie's behavior `had substantial and injurious effect 
or infuence in determining the jury's verdict.' ” 2017 WL 
4250413, *3 (quoting Brecht, supra, at 637). Then the Elev-
enth Circuit alternatively held that Tharpe had not “shown 
that `jurists of reason would fnd it debatable whether the 
district court was correct in its procedural ruling.' ” 2017 
WL 4250413, *3 (quoting Slack, supra, at 484). The “proce-
dural ruling” of the District Court rested on both cause and 
prejudice—as the Eleventh Circuit explained earlier in its 
opinion, quoting the District Court at length. See 2017 WL 
4250413, *2. Indeed, neither party suggests that the Elev-
enth Circuit's decision did not reach cause, and both parties 
briefed the issue to this Court. See Brief in Opposition 16– 
17; Reply Brief 7–8. The Court's reading of the decision 
below is untenable. 
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Even if its reading were tenable, the Court does not ex-
plain why the strong medicine of a summary disposition is 
warranted here. Summary decisions are “rare” and “usually 
reserved by this Court for situations in which . . . the deci-
sion below is clearly in error.” Schweiker v. Hansen, 450 
U. S. 785, 791 (1981) (Marshall, J., dissenting). The majori-
ty's reading of the decision below is not the better one, much 
less the clearly correct one. By adopting the least charita-
ble reading of the Eleventh Circuit's decision, the majority 
“disrespects the judges of the courts of appeals, who are 
appointed and confrmed as we are.” Wellons v. Hall, 
558 U. S. 220, 228 (2010) (Scalia, J., dissenting). This Court 
should not “vacate and send back their authorized judgments 
for inconsequential imperfection of opinion—as though 
we were schoolmasters grading their homework.” Ibid. 
In fact, “[a]n appropriately self-respecting response to to-
day's summary vacatur would be summary reissuance of the 
same opinion,” ibid., with a sentence clarifying that the 
Eleventh Circuit agrees with the District Court's decision 
on cause. 

2 

Putting aside its misreading of the decision below, the 
Court inexplicably declines to consider alternative grounds 
for affrmance. The Court acknowledges that our review “is 
certainly not limited to grounds expressly addressed by the 
court whose decision is under review.” Ante, at 35. But 
the Court does not explain why it nonetheless limits itself to 
the question of prejudice. The Court's self-imposed limita-
tion is inexcusable given that Tharpe's collateral challenges 
to his sentence have lasted 24 years, the Court's failure to 
consider alternative grounds has halted an imminent execu-
tion, the alternative grounds were reached below, several of 
them were briefed here, and many of them are obviously 
correct. In fact, the District Court identifed two grounds 
for denying Tharpe relief that no reasonable jurist could 
debate. 
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First, no reasonable jurist could argue that Pena-
Rodriguez applies retroactively on collateral review. Pena-
Rodriguez established a new rule: The opinion states that it 
is answering a question “left open” by this Court's earlier 
precedents. 580 U. S., at 221. A new rule does not apply 
retroactively unless it is substantive or a “watershed rul[e] 
of criminal procedure.” Teague v. Lane, 489 U. S. 288, 311 
(1989) (plurality opinion). Since Pena-Rodriguez permits a 
trial court “to consider [certain] evidence,” 580 U. S., at 225, 
and does not “alte[r] the range of conduct or the class of 
persons that the law punishes,” Schriro v. Summerlin, 542 
U. S. 348, 353 (2004), it cannot be a substantive rule.2 And 
Tharpe does not even attempt to argue that Pena-Rodriguez 
established a watershed rule of criminal procedure—a class 
of rules that is so “narrow” that it is “ ̀ unlikely that any has 
yet to emerge.' ” Schriro, supra, at 352 (quoting Tyler v. 
Cain, 533 U. S. 656, 667, n. 7 (2001); alterations omitted). 
Nor could he. Not even the right to have a jury decide a 
defendant's eligibility for death counts as a watershed rule 
of criminal procedure. Schriro, supra, at 355–358.3 

2 Moreover, because the state court considered Tharpe's evidence of ra-
cial bias anyway, despite Georgia's no-impeachment rule, no reasonable 
jurist could argue that Pena-Rodriguez presents an extraordinary circum-
stance that entitles Tharpe to reopen his judgment under Rule 60(b). He 
has already received the beneft of the rule announced in Pena-Rodriguez. 

3 Even if Tharpe could show that Pena-Rodriguez is retroactive under 
Teague and could overcome his procedural default, no reasonable jurist 
could argue that he has stated a valid juror-bias claim on the merits. The 
state court concluded that his claim failed in the absence of any admissible 
evidence to support it. See Tharpe v. Warden, No. 93–cv–144 (Super. Ct. 
Butts Cty., Ga., Dec. 1, 2008), App. F to Pet. for Cert. 102. To obtain 
federal habeas relief, Tharpe must show that this merits decision “was 
contrary to, or involved an unreasonable application of, clearly established 
Federal law, as determined by the Supreme Court of the United States.” 
28 U. S. C. § 2254(d)(1). Since the state court issued its decision nearly a 
decade before Pena-Rodriguez, no reasonable jurist could argue that the 
state court's decision was contrary to clearly established law at “the time 
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Second, no reasonable jurist could argue that Tharpe dem-
onstrated cause for his procedural default. The only cause 
that Tharpe raised in state court was ineffective assistance 
of counsel. The state court rejected this claim because 
Tharpe presented only a conclusory allegation to support it. 
No reasonable jurist could debate that decision. Nor could 
a reasonable jurist debate the cause argument that Tharpe 
raises here. In his reply brief in support of certiorari in this 
Court, Tharpe argues that he did not have to raise his claim 
of juror bias on direct appeal. Reply Brief 7–8. But 
Tharpe never raised this argument in state court, so the 
state court did not err in failing to accept it. Nor did the 
District Court abuse its discretion in failing to address it, 
since Tharpe merely mentioned it in a footnote in his reply 
brief where he was explaining the state court's decision. 
And even if Tharpe's description of Georgia law is correct 
and relevant in a federal habeas proceeding, he offers no ex-
planation for why he waited seven years after his trial to 
obtain Gattie's affdavit. See Fults v. GDCP Warden, 764 
F. 3d 1311, 1317 (CA11 2014). In short, Tharpe has not of-
fered a viable argument on cause in any court. 

B 
On the one issue it does address—prejudice—the Court 

falters again. Its conclusion that reasonable jurists could 
debate prejudice plows through three levels of deference. 
First, it ignores the deference that appellate courts must 
give to trial courts' fndings on questions of juror bias. See 
Skilling v. United States, 561 U. S. 358, 396 (2010) (“In re-
viewing claims [of juror bias], the deference due to district 
courts is at its pinnacle: `A trial court's fndings of juror im-
partiality may be overturned only for manifest error' ” (quot-
ing Mu'Min v. Virginia, 500 U. S. 415, 428 (1991))). Then, 

the state court render[ed] its decision.” Cullen v. Pinholster, 563 U. S. 
170, 182 (2011) (internal quotation marks omitted). 
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it ignores the deference that federal habeas courts must give 
to state courts' factual fndings. See 28 U. S. C. § 2254(e)(1). 
Finally, it ignores the deference that federal appellate courts 
must give to federal district courts' discretionary decisions 
under Rule 60(b). See Browder v. Director, Dept. of Correc-
tions of Ill., 434 U. S. 257, 263, n. 7 (1978). 

With all this deference, no reasonable jurist could debate 
the question of prejudice. The state court's fnding that 
Tharpe “failed to show that any alleged racial bias of 
Mr. Gattie's was the basis for sentencing” him, App. F to 
Pet. for Cert. 102, was supported by ample evidence. Gattie 
testifed in his second affdavit that he did not impose a death 
sentence because of Tharpe's race. He also denied having 
sworn to the frst affdavit and explained that he had con-
sumed a substantial amount of alcohol on the day he signed 
it. Gattie's testimony was consistent with the testimony of 
the other 10 jurors deposed in front of the trial court, all of 
whom testifed that they did not consider race and that race 
was not discussed during their deliberations. To be sure, 
there was some evidence cutting the other way—most nota-
bly, Gattie's frst affdavit. But the state court heard all of 
the evidence, saw the witnesses' demeanor, and decided to 
credit Gattie's testimony that he did not vote for the death 
penalty because of Tharpe's race. Even if we were review-
ing the state court directly, its fnding would be entitled to 
substantial deference. See Skilling, supra, at 396. 

But we are not reviewing the state court directly. In-
stead, the relevant question is whether a reasonable jurist 
could argue that the District Court abused its discretion by 
concluding that the state court's decision to credit Gattie's 
testimony has not been rebutted by clear and convincing evi-
dence. Even if “[r]easonable minds reviewing the record 
might disagree about” the evidence, “on habeas review that 
does not suffce to supersede the [state] court's credibility 
determination.” Rice v. Collins, 546 U. S. 333, 341–342 
(2006). And even if we might have made a different call, 
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abuse-of-discretion review means we cannot “substitute [our] 
judgment for that of the district court.” Horne v. Flores, 
557 U. S. 433, 493 (2009) (Breyer, J., dissenting). Under 
these standards, no reasonable jurist could argue that 
Tharpe rebutted the state court's decision by clear and con-
vincing evidence, much less that the District Court's defer-
ence to the state court's credibility determination was an 
abuse of discretion. 

III 

The Court is cognizant of the weakness of Tharpe's claims. 
It openly anticipates that he will not be able to obtain a COA, 
which makes sense given the insurmountable barriers he 
faces on remand. Moreover, the Court's preliminary deci-
sion that reasonable jurists could debate prejudice says little 
about how a court of appeals could ever rule in Tharpe's 
favor on the merits of that question, given the multiple levels 
of deference that apply. At most, then, the Court's decision 
merely delays Tharpe's inevitable execution. 

The Court tries to justify its decision “on the unusual facts 
of this case.” Ante, at 35. But there is nothing unusual 
about deferring to a district court's decision to defer to a 
state court's credibility fndings. This case involves a mine-
run denial of a COA by a lower court on the eve of an exe-
cution, one that this Court routinely denies certiorari to 
address. 

Today's decision can be explained only by the “unusual 
fac[t]” of Gattie's frst affdavit. Ibid. The Court must be 
disturbed by the racist rhetoric in that affdavit, and must 
want to do something about it. But the Court's decision is 
no profle in moral courage. By remanding this case to the 
Court of Appeals for a useless do-over, the Court is not doing 
Tharpe any favors. And its unusual disposition of his case 
callously delays justice for Jaquelin Freeman, the black 
woman who was brutally murdered by Tharpe 27 years ago. 
Because this Court should not be in the business of ceremo-
nial handwringing, I respectfully dissent. 
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DISTRICT OF COLUMBIA et al. v. WESBY et al. 

certiorari to the united states court of appeals for 
the district of columbia circuit 

No. 15–1485. Argued October 4, 2017—Decided January 22, 2018 

District of Columbia police offcers responded to a complaint about loud 
music and illegal activities in a vacant house. Inside, they found the 
house nearly barren and in disarray. The offcers smelled marijuana 
and observed beer bottles and cups of liquor on the foor, which was 
dirty. They found a makeshift strip club in the living room, and a 
naked woman and several men in an upstairs bedroom. Many party-
goers scattered when they saw the uniformed offcers, and some hid. 
The offcers questioned everyone and got inconsistent stories. Two 
women identifed “Peaches” as the house's tenant and said that she had 
given the partygoers permission to have the party. But Peaches was 
not there. When the offcers spoke by phone to Peaches, she was ner-
vous, agitated, and evasive. At frst, she claimed that she was renting 
the house and had given the partygoers permission to have the party, 
but she eventually admitted that she did not have permission to use the 
house. The owner confrmed that he had not given anyone permission 
to be there. The offcers then arrested the partygoers for unlawful 
entry. 

Several partygoers sued for false arrest under the Fourth Amend-
ment and District law. The District Court concluded that the offcers 
lacked probable cause to arrest the partygoers for unlawful entry and 
that two of the offcers, petitioners here, were not entitled to qualifed 
immunity. A divided panel of the D. C. Circuit affrmed. 

Held: 
1. The officers had probable cause to arrest the partygoers. 

Pp. 56–62. 
(a) Considering the “totality of the circumstances,” Maryland v. 

Pringle, 540 U. S. 366, 371, the offcers made an “entirely reasonable 
inference” that the partygoers knew they did not have permission to be 
in the house, id., at 372. Taken together, the condition of the house 
and the conduct of the partygoers allowed the offcers to make several 
“ `common-sense conclusions about human behavior.' ” Illinois v. Gates, 
462 U. S. 213, 231. Because most homeowners do not live in such condi-
tions or permit such activities in their homes, the offcers could infer 
that the partygoers knew the party was not authorized. The offcers 
also could infer that the partygoers knew that they were not supposed 
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to be in the house because they scattered and hid when the offcers 
arrived. See Illinois v. Wardlow, 528 U. S. 119, 124–125. The party-
goers' vague and implausible answers to questioning also gave the off-
cers reason to infer that the partygoers were lying and that their lies 
suggested a guilty mind. Cf. Devenpeck v. Alford, 543 U. S. 146, 149, 
155–156. Peaches' lying and evasive behavior gave the offcers reason 
to discredit everything she said. The offcers also could have inferred 
that she lied when she said she had invited the partygoers to the house, 
or that she told the partygoers that she was not actually renting the 
house. Pp. 57–60. 

(b) The panel majority failed to follow two basic and well-established 
principles of law. First, it viewed each fact “in isolation, rather than 
as a factor in the totality of the circumstances.” Pringle, supra, at 372, 
n. 2. Second, it believed that it could dismiss outright any circum-
stances that were “susceptible of innocent explanation,” United States 
v. Arvizu, 534 U. S. 266, 277. Instead, it should have asked whether 
a reasonable offcer could conclude—considering all of the surrounding 
circumstances, including the plausibility of the explanation itself—that 
there was a “substantial chance of criminal activity,” Gates, supra, at 
244, n. 13. Pp. 60–62. 

2. The offcers are entitled to qualifed immunity. Pp. 62–68. 
(a) As relevant here, offcers are entitled to qualifed immunity 

under 42 U. S. C. § 1983 unless the unlawfulness of their conduct was 
“clearly established at the time,” Reichle v. Howards, 566 U. S. 658, 664. 
To be clearly established, a legal principle must be “settled law,” Hunter 
v. Bryant, 502 U. S. 224, 228, and it must clearly prohibit the offcer's 
conduct in the particular circumstances before him, see Saucier v. Katz, 
533 U. S. 194, 202. In the warrantless arrest context, “a body of rel-
evant case law” is usually necessary to “ ̀ clearly establish' the an-
swer” with respect to probable cause. Brosseau v. Haugen, 543 U. S. 
194, 199. 

Even assuming that the offcers lacked actual probable cause to arrest 
the partygoers, they are entitled to qualifed immunity because, given 
“the circumstances with which [they] w[ere] confronted,” they “reason-
ably but mistakenly conclude[d] that probable cause [wa]s present.” 
Anderson v. Creighton, 483 U. S. 635, 640, 641. The panel majority and 
the partygoers have failed to identify a single precedent fnding a 
Fourth Amendment violation “under similar circumstances.” White v. 
Pauly, 580 U. S. 73, 79. And this is not an “obvious case” where “a 
body of relevant case law” is unnecessary. Brosseau, supra, at 199. 
Pp. 62–65. 

(b) Instead of following this straightforward analysis, the panel ma-
jority reasoned that, under clearly established District law, a suspect's 
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bona fde belief of a right to enter vitiates probable cause to arrest for 
unlawful entry. Thus, it concluded that the “uncontroverted evidence” 
of an invitation in this case meant that the offcers could not infer the 
partygoers' intent from other circumstances or disbelieve their story. 
But looking at the entire legal landscape at the time of the arrests, a 
reasonable offcer could have interpreted the law as permitting the ar-
rests here. There was no controlling case holding that a bona fde belief 
of a right to enter defeats probable cause, that offcers cannot infer a 
suspect's guilty state of mind based on his conduct alone, or that offcers 
must accept a suspect's innocent explanation at face value. And several 
precedents suggested the opposite. Pp. 65–68. 

765 F. 3d 13, reversed and remanded. 

Thomas, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Kennedy, Breyer, Alito, Kagan, and Gorsuch, JJ., joined. Soto-
mayor, J., fled an opinion concurring in part and concurring in the judg-
ment, post, p. 68. Ginsburg, J., fled an opinion concurring in the judg-
ment in part, post, p. 69. 

Todd S. Kim, Solicitor General of the District of Columbia, 
argued the cause for petitioners. With him on the briefs 
were Karl A. Racine, Attorney General, Loren L. Alikhan, 
Deputy Solicitor General, and Carl J. Schifferle, Assistant 
Attorney General. 

Robert A. Parker argued the cause for the United States 
as amicus curiae urging reversal. With him on the brief 
were Acting Solicitor General Wall, Acting Assistant Attor-
ney General Readler, Deputy Solicitor General Dreeben, 
Rachel P. Kovner, Douglas N. Letter, Barbara L. Herwig, H. 
Thomas Byron III, and Dana Kaersvang. 

Nathaniel P. Garrett argued the cause for respondents. 
With him on the brief were Charlotte H. Taylor and Julia 
Fong Sheketoff.* 

*Briefs of amici curiae urging reversal were fled for the State of Utah 
et al. by Sean D. Reyes, Attorney General of Utah, Tyler R. Green, Solici-
tor General, and Kyle J. Kaiser and Meb W. Anderson, Assistant Attorneys 
General, and by the Attorneys General for their respective jurisdictions as 
follows: Steven T. Marshall of Alabama, Leslie Rutledge of Arkansas, 
Douglas S. Chin of Hawaii, Lisa Madigan of Illinois, Curtis T. Hill, Jr., 
of Indiana, Derek Schmidt of Kansas, Andy Beshear of Kentucky, Jeff 
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Justice Thomas delivered the opinion of the Court. 
This case involves a civil suit against the District of Co-

lumbia and fve of its police offcers, brought by 16 individu-
als who were arrested for holding a raucous, late-night party 
in a house they did not have permission to enter. The 
United States Court of Appeals for the District of Columbia 
Circuit held that there was no probable cause to arrest the 
partygoers, and that the offcers were not entitled to quali-
fed immunity. We reverse on both grounds. 

I 

Around 1 a.m. on March 16, 2008, the District's Metropoli-
tan Police Department received a complaint about loud music 
and illegal activities at a house in Northeast D. C. The 
caller, a former neighborhood commissioner, told police that 
the house had been vacant for several months. When off-
cers arrived at the scene, several neighbors confrmed that 
the house should have been empty. The offcers approached 
the house and, consistent with the complaint, heard loud 
music playing inside. 

After the offcers knocked on the front door, they saw a 
man look out the window and then run upstairs. One of the 
partygoers opened the door, and the offcers entered. They 
immediately observed that the inside of the house “ ̀ was 
in disarray' ” and looked like “ ̀ a vacant property.' ” 841 

Landry of Louisiana, Brian E. Frosh of Maryland, Bill Schuette of Michi-
gan, Jim Hood of Mississippi, Doug Peterson of Nebraska, Adam Paul 
Laxalt of Nevada, Gordon J. MacDonald of New Hampshire, Christopher 
S. Porrino of New Jersey, Michael DeWine of Ohio, Mike Hunter of Okla-
homa, Ellen F. Rosenblum of Oregon, Josh Shapiro of Pennsylvania, Peter 
F. Kilmartin of Rhode Island, Alan Wilson of South Carolina, Herbert H. 
Slatery III of Tennessee, Ken Paxton of Texas, Patrick Morrisey of West 
Virginia, and Brad D. Schimel of Wisconsin; and for the National Associa-
tion of Counties et al. by John J. Korzen and Lisa Soronen. 

Andrew J. Pincus, Eugene R. Fidell, Cecillia D. Wang, Ezekiel R. Ed-
wards, Arthur B. Spitzer, and Scott Michelman fled a brief for the Ameri-
can Civil Liberties Union et al. as amici curiae urging affrmance. 
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F. Supp. 2d 20, 31 (DC 2012) (quoting Defs. Exh. A). The 
offcers smelled marijuana and saw beer bottles and cups of 
liquor on the foor. In fact, the foor was so dirty that one 
of the partygoers refused to sit on it while being questioned. 
Although the house had working electricity and plumbing, it 
had no furniture downstairs other than a few padded metal 
chairs. The only other signs of habitation were blinds on 
the windows, food in the refrigerator, and toiletries in the 
bathroom. 

In the living room, the offcers found a makeshift strip 
club. Several women were wearing only bras and thongs, 
with cash tucked into their garter belts. The women were 
giving lap dances while other partygoers watched. Most of 
the onlookers were holding cash and cups of alcohol. After 
seeing the uniformed offcers, many partygoers scattered 
into other parts of the house. 

The offcers found more debauchery upstairs. A naked 
woman and several men were in the bedroom. A bare mat-
tress—the only one in the house—was on the foor, along 
with some lit candles and multiple open condom wrappers. 
A used condom was on the windowsill. The offcers found 
one partygoer hiding in an upstairs closet, and another who 
had shut himself in the bathroom and refused to come out. 

The offcers found a total of 21 people in the house. After 
interviewing all 21, the offcers did not get a clear or consist-
ent story. Many partygoers said they were there for a bach-
elor party, but no one could identify the bachelor. Each of 
the partygoers claimed that someone had invited them to the 
house, but no one could say who. Two of the women work-
ing the party said that a woman named “Peaches” or “Tasty” 
was renting the house and had given them permission to be 
there. One of the women explained that the previous owner 
had recently passed away, and Peaches had just started rent-
ing the house from the grandson who inherited it. But the 
house had no boxes or moving supplies. She did not know 
Peaches' real name. And Peaches was not there. 



Page Proof Pending Publication

Cite as: 583 U. S. 48 (2018) 53 

Opinion of the Court 

An offcer asked the woman to call Peaches on her phone 
so he could talk to her. Peaches answered and explained 
that she had just left the party to go to the store. When 
the offcer asked her to return, Peaches refused because she 
was afraid of being arrested. The sergeant supervising the 
investigation also spoke with Peaches. At frst, Peaches 
claimed to be renting the house from the owner, who was 
fxing it up for her. She also said that she had given the 
attendees permission to have the party. When the sergeant 
again asked her who had given her permission to use the 
house, Peaches became evasive and hung up. The sergeant 
called her back, and she began yelling and insisting that she 
had permission before hanging up a second time. The off-
cers eventually got Peaches on the phone again, and she ad-
mitted that she did not have permission to use the house. 

The offcers then contacted the owner. He told them that 
he had been trying to negotiate a lease with Peaches, but 
they had not reached an agreement. He confrmed that he 
had not given Peaches (or anyone else) permission to be in 
the house—let alone permission to use it for a bachelor party. 
At that point, the offcers arrested the 21 partygoers for un-
lawful entry. See D. C. Code § 22–3302 (2008). The police 
transported the partygoers to the police station, where the 
lieutenant decided to charge them with disorderly conduct. 
See § 22–1321. The partygoers were released, and the 
charges were eventually dropped.1 

1 In their merits brief, the partygoers attempt to dispute several of these 
facts. See Brief for Respondents 26–30. But the facts they now contest 
were presented in the petition for a writ of certiorari, and the partygoers 
did not contest them in their brief in opposition. Under this Court's Rule 
15.2, the partygoers' failure to contest these factual assertions at the cer-
tiorari stage waived their right to do so at the merits stage. See Carcieri 
v. Salazar, 555 U. S. 379, 395–396 (2009). 

Furthermore, although both parties moved for summary judgment, the 
undisputed facts here are suffcient to resolve both probable cause and 
qualifed immunity. Our analysis thus would not change no matter which 
party is considered the moving party. Cf. Scott v. Harris, 550 U. S. 372, 
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II 

Respondents, 16 of the 21 partygoers, sued the District 
and fve of the arresting offcers. They sued the offcers for 
false arrest under the Fourth Amendment, Rev. Stat. § 1979, 
42 U. S. C. § 1983, and under District law. They sued the 
District for false arrest and negligent supervision under Dis-
trict law. The partygoers' claims were all “predicated upon 
the allegation that [they] were arrested without probable 
cause.” 841 F. Supp. 2d, at 32. 

On cross-motions for summary judgment, the District 
Court awarded partial summary judgment to the partygoers. 
Id., at 48–49. It concluded that the offcers lacked probable 
cause to arrest the partygoers for unlawful entry.2 Id., at 
32–33. The offcers were told that Peaches had invited the 
partygoers to the house, the District Court reasoned, and 
nothing the offcers learned in their investigation suggested 
the partygoers “ ̀ knew or should have known that [they 
were] entering against the [owner's] will.' ” Id., at 32. The 
District Court also concluded that the offcers were not enti-
tled to qualifed immunity under § 1983.3 It noted that, 
under District case law, “probable cause to arrest for unlaw-
ful entry requires evidence that the alleged intruder knew 
or should have known, upon entry, that such entry was 

378–379 (2007) (explaining that, at summary judgment, courts must view 
the facts and draw reasonable inferences in favor of the nonmoving 
party). 

2 Because probable cause is an objective standard, an arrest is lawful if 
the offcer had probable cause to arrest for any offense, not just the offense 
cited at the time of arrest or booking. See Devenpeck v. Alford, 543 U. S. 
146, 153–155, and n. 2 (2004). Because unlawful entry is the only offense 
that the District and its offcers discuss in their briefs to this Court, we 
likewise limit our analysis to that offense. 

3 The District Court granted summary judgment against two of the off-
cers, but denied summary judgment against the other three because there 
were triable issues regarding qualifed immunity. See 841 F. Supp. 2d 
20, 32–46 (DC 2012). The partygoers voluntarily dismissed their claims 
against those three offcers. See 765 F. 3d 13, 17 (CADC 2014). 
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against the will of the owner.” Id., at 37. And in its view, 
the offcers had no such evidence. Id., at 32–33, 37–38. 

With liability resolved, the case proceeded to trial on 
damages. The jury awarded the partygoers a total of 
$680,000 in compensatory damages. After the District 
Court awarded attorney's fees, the total award was nearly 
$1 million. 

On appeal, a divided panel of the D. C. Circuit affrmed. 
On the question of probable cause, the panel majority made 
Peaches' invitation “central” to its determination that the 
offcers lacked probable cause to arrest the partygoers for 
unlawful entry. 765 F. 3d 13, 21 (2014). The panel majority 
asserted that, “in the absence of any conficting information, 
Peaches' invitation vitiates the necessary element of [the 
partygoers'] intent to enter against the will of the lawful 
owner.” Ibid. And the panel majority determined that 
“there is simply no evidence in the record that [the party-
goers] had any reason to think the invitation was invalid.” 
Ibid. 

On the question of qualifed immunity, the panel majority 
determined that it was “perfectly clear” that a person with 
“a good purpose and bona fde belief of her right to enter” 
lacks the necessary intent for unlawful entry. Id., at 27. In 
other words, the offcers needed “some evidence” that the 
partygoers “knew or should have known that they were en-
tering against the will of the lawful owner.” Ibid. And 
here, the panel majority asserted, the offcers must “have 
known that uncontroverted evidence of an invitation to enter 
the premises would vitiate probable cause for unlawful 
entry.” Ibid. 

Judge Brown dissented. She concluded that summary 
judgment on the false-arrest claims was improper because, 
under the totality of the circumstances, a reasonable offcer 
“could disbelieve [the partygoers'] claim of innocent entry” 
and infer that they knew or should have known that they did 
not have permission to be in the house. Id., at 34. She also 
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disagreed with the denial of qualifed immunity, contending 
that a reasonable offcer could have found probable cause to 
arrest in this “unusual factual scenario, not well represented 
in the controlling case law.” Id., at 36. 

The D. C. Circuit denied rehearing en banc over the dis-
sent of four judges. The dissenters focused on qualifed 
immunity, contending that the panel opinion “contra-
vene[d] . . . emphatic Supreme Court directives” that “police 
offcers may not be held liable for damages unless the offcers 
were `plainly incompetent' or `knowingly violate[d]' clearly 
established law.” 816 F. 3d 96, 102 (2016) (quoting Carroll 
v. Carman, 574 U. S. 13, 17 (2014) (per curiam)). The panel 
majority—Judges Pillard and Edwards—responded in a joint 
concurrence. 816 F. 3d, at 96–101. They insisted that the 
panel opinion did not misapply the law of qualifed immunity, 
and that their disagreement with the dissenters was a mere 
“case-specifc assessment of the circumstantial evidence in 
the record.” Id., at 100. 

We granted certiorari to resolve two questions: whether 
the offcers had probable cause to arrest the partygoers, and 
whether the offcers were entitled to qualifed immunity. 
See 580 U. S. 1097 (2017). We address each question in turn. 

III 

The Fourth Amendment protects “[t]he right of the people 
to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures.” Because ar-
rests are “seizures” of “persons,” they must be reasonable 
under the circumstances. See Payton v. New York, 445 
U. S. 573, 585 (1980). A warrantless arrest is reasonable if 
the offcer has probable cause to believe that the suspect 
committed a crime in the offcer's presence. Atwater v. 
Lago Vista, 532 U. S. 318, 354 (2001). 

To determine whether an offcer had probable cause for an 
arrest, “we examine the events leading up to the arrest, and 
then decide `whether these historical facts, viewed from the 
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standpoint of an objectively reasonable police offcer, amount 
to' probable cause.” Maryland v. Pringle, 540 U. S. 366, 371 
(2003) (quoting Ornelas v. United States, 517 U. S. 690, 696 
(1996)). Because probable cause “deals with probabilities 
and depends on the totality of the circumstances,” 540 U. S., 
at 371, it is “a fuid concept” that is “not readily, or even 
usefully, reduced to a neat set of legal rules,” Illinois v. 
Gates, 462 U. S. 213, 232 (1983). It “requires only a probabil-
ity or substantial chance of criminal activity, not an actual 
showing of such activity.” Id., at 243–244, n. 13. Probable 
cause “is not a high bar.” Kaley v. United States, 571 U. S. 
320, 338 (2014). 

A 

There is no dispute that the partygoers entered the house 
against the will of the owner. Nonetheless, the partygoers 
contend that the offcers lacked probable cause to arrest 
them because the offcers had no reason to believe that they 
“knew or should have known” their “entry was unwanted.” 
Ortberg v. United States, 81 A. 3d 303, 308 (D. C. 2013). We 
disagree. Considering the totality of the circumstances, the 
offcers made an “entirely reasonable inference” that the par-
tygoers were knowingly taking advantage of a vacant house 
as a venue for their late-night party. Pringle, supra, at 372. 

Consider frst the condition of the house. Multiple neigh-
bors, including a former neighborhood offcial, informed the 
offcers that the house had been vacant for several months.4 

The house had no furniture, except for a few padded metal 
chairs and a bare mattress. The rest of the house was 
empty, save for some fxtures and large appliances. The 
house had a few signs of inhabitance—working electricity 
and plumbing, blinds on the windows, toiletries in the bath-
room, and food in the refrigerator. But those facts are not 

4 At oral argument, the partygoers argued that the house was not for-
mally “vacant” under District law. Tr. of Oral Arg. 34. But a reasonable 
offcer could infer that the complaining neighbors used the term “vacant” 
in the colloquial, not the legal, sense. 
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necessarily inconsistent with the house being unoccupied. 
The owner could have paid the utilities and kept the blinds 
while he looked for a new tenant, and the partygoers could 
have brought the food and toiletries. Although one woman 
told the offcers that Peaches had recently moved in, the of-
fcers had reason to doubt that was true. There were no 
boxes or other moving supplies in the house; nor were there 
other possessions, such as clothes in the closet, suggesting 
someone lived there. 

In addition to the condition of the house, consider the par-
tygoers' conduct. The party was still going strong when the 
offcers arrived after 1 a.m., with music so loud that it could 
be heard from outside. Upon entering the house, multiple 
offcers smelled marijuana.5 The partygoers left beer bot-
tles and cups of liquor on the foor, and they left the foor so 
dirty that one of them refused to sit on it. The living room 
had been converted into a makeshift strip club. Strippers 
in bras and thongs, with cash stuffed in their garter belts, 
were giving lap dances. Upstairs, the offcers found a group 
of men with a single, naked woman on a bare mattress— 
the only bed in the house—along with multiple open condom 
wrappers and a used condom. 

Taken together, the condition of the house and the conduct 
of the partygoers allowed the offcers to make several 
“ `common-sense conclusions about human behavior. ' ” 
Gates, supra, at 231 (quoting United States v. Cortez, 449 
U. S. 411, 418 (1981)). Most homeowners do not live in near-

5 The panel majority dismissed this fact because the offcers “did not see 
any evidence of drugs” and did “not attempt to justify [the] arrests” based 
on drug use. 765 F. 3d, at 23, n. 5. But a reasonable offcer could infer, 
based on the smell, that marijuana had been used in the house. See John-
son v. United States, 333 U. S. 10, 13 (1948) (noting that “the odor” of 
narcotics can “be evidence of most persuasive character”). And the off-
cers could consider the drug use inside the house as evidence that the 
partygoers knew their presence was unwelcome. 
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barren houses. And most homeowners do not invite people 
over to use their living room as a strip club, to have sex in 
their bedroom, to smoke marijuana inside, and to leave their 
foors flthy. The offcers could thus infer that the party-
goers knew their party was not authorized. 

The partygoers' reaction to the offcers gave them further 
reason to believe that the partygoers knew they lacked per-
mission to be in the house. Many scattered at the sight of 
the uniformed offcers. Two hid themselves, one in a closet 
and the other in a bathroom. “[U]nprovoked fight upon no-
ticing the police,” we have explained, “is certainly sugges-
tive” of wrongdoing and can be treated as “suspicious behav-
ior” that factors into the totality of the circumstances. 
Illinois v. Wardlow, 528 U. S. 119, 124–125 (2000). In fact, 
“deliberately furtive actions and fight at the approach of . . . 
law offcers are strong indicia of mens rea.” Sibron v. New 
York, 392 U. S. 40, 66 (1968) (emphasis added). A reasonable 
offcer could infer that the partygoers' scattering and hiding 
was an indication that they knew they were not supposed to 
be there. 

The partygoers' answers to the offcers' questions also sug-
gested their guilty state of mind. When the offcers asked 
who had given them permission to be there, the partygoers 
gave vague and implausible responses. They could not 
say who had invited them. Only two people claimed that 
Peaches had invited them, and they were working the party 
instead of attending it. If Peaches was the hostess, it was 
odd that none of the partygoers mentioned her name. Addi-
tionally, some of the partygoers claimed the event was a 
bachelor party, but no one could identify the bachelor. The 
offcers could have disbelieved them, since people normally 
do not throw a bachelor party without a bachelor. Based on 
the vagueness and implausibility of the partygoers' stories, 
the offcers could have reasonably inferred that they were 
lying and that their lies suggested a guilty mind. Cf. De-
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venpeck v. Alford, 543 U. S. 146, 149, 155–156 (2004) (noting 
that the suspect's “untruthful and evasive” answers to police 
questioning could support probable cause). 

The panel majority relied heavily on the fact that Peaches 
said she had invited the partygoers to the house. But when 
the offcers spoke with Peaches, she was nervous, agitated, 
and evasive. Cf. Wardlow, supra, at 124 (explaining that the 
police can take a suspect's “nervous, evasive behavior” into 
account). After initially insisting that she had permission 
to use the house, she ultimately confessed that this was a 
lie—a fact that the owner confrmed. Peaches' lying and 
evasive behavior gave the offcers reason to discredit every-
thing she had told them. For example, the offcers could 
have inferred that Peaches lied to them when she said she 
had invited the others to the house, which was consistent 
with the fact that hardly anyone at the party knew her name. 
Or the offcers could have inferred that Peaches told the par-
tygoers (like she eventually told the police) that she was not 
actually renting the house, which was consistent with how 
the partygoers were treating it. 

Viewing these circumstances as a whole, a reasonable off-
cer could conclude that there was probable cause to believe 
the partygoers knew they did not have permission to be in 
the house. 

B 

In concluding otherwise, the panel majority engaged in an 
“excessively technical dissection” of the factors supporting 
probable cause. Gates, 462 U. S., at 234. Indeed, the panel 
majority failed to follow two basic and well-established prin-
ciples of law. 

First, the panel majority viewed each fact “in isolation, 
rather than as a factor in the totality of the circumstances.” 
Pringle, 540 U. S., at 372, n. 2. This was “mistaken in light 
of our precedents.” Ibid. The “totality of the circum-
stances” requires courts to consider “the whole picture.” 
Cortez, 449 U. S., at 417. Our precedents recognize that the 
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whole is often greater than the sum of its parts—especially 
when the parts are viewed in isolation. See United States 
v. Arvizu, 534 U. S. 266, 277–278 (2002). Instead of consider-
ing the facts as a whole, the panel majority took them one by 
one. For example, it dismissed the fact that the partygoers 
“scattered or hid when the police entered the house” because 
that fact was “not suffcient standing alone to create proba-
ble cause.” 765 F. 3d, at 23 (emphasis added). Similarly, it 
found “nothing in the record suggesting that the condition of 
the house, on its own, should have alerted the [partygoers] 
that they were unwelcome.” Ibid. (emphasis added). The 
totality-of-the-circumstances test “precludes this sort of 
divide-and-conquer analysis.” Arvizu, 534 U. S., at 274. 

Second, the panel majority mistakenly believed that it 
could dismiss outright any circumstances that were “suscep-
tible of innocent explanation.” Id., at 277. For example, 
the panel majority brushed aside the drinking and the lap 
dances as “consistent with” the partygoers' explanation that 
they were having a bachelor party. 765 F. 3d, at 23. And 
it similarly dismissed the condition of the house as “entirely 
consistent with” Peaches being a “new tenant.” Ibid. But 
probable cause does not require offcers to rule out a sus-
pect's innocent explanation for suspicious facts. As we have 
explained, “the relevant inquiry is not whether particular 
conduct is `innocent' or `guilty,' but the degree of suspicion 
that attaches to particular types of noncriminal acts.” 
Gates, 462 U. S., at 244, n. 13. Thus, the panel majority 
should have asked whether a reasonable offcer could con-
clude—considering all of the surrounding circumstances, in-
cluding the plausibility of the explanation itself—that there 
was a “substantial chance of criminal activity.” Ibid. 

The circumstances here certainly suggested criminal ac-
tivity. As explained, the offcers found a group of people 
who claimed to be having a bachelor party with no bachelor, 
in a near-empty house, with strippers in the living room and 
sexual activity in the bedroom, and who fed at the frst sign 
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of police. The panel majority identifed innocent explana-
tions for most of these circumstances in isolation, but again, 
this kind of divide-and-conquer approach is improper. A 
factor viewed in isolation is often more “readily susceptible 
to an innocent explanation” than one viewed as part of a 
totality. Arvizu, supra, at 274. And here, the totality of 
the circumstances gave the offcers plenty of reasons to 
doubt the partygoers' protestations of innocence. 

For all of these reasons, we reverse the D. C. Circuit's 
holding that the offcers lacked probable cause to arrest. 
Accordingly, the District and its offcers are entitled to sum-
mary judgment on all of the partygoers' claims.6 

IV 

Our conclusion that the offcers had probable cause to ar-
rest the partygoers is suffcient to resolve this case. But 
where, as here, the Court of Appeals erred on both the mer-
its of the constitutional claim and the question of qualifed 
immunity, “we have discretion to correct its errors at each 
step.” Ashcroft v. al-Kidd, 563 U. S. 731, 735 (2011); see, 
e. g., Plumhoff v. Rickard, 572 U. S. 765 (2014). We exercise 
that discretion here because the D. C. Circuit's analysis, if 
followed elsewhere, would “undermine the values qualifed 
immunity seeks to promote.” al-Kidd, supra, at 735.7 

A 

Under our precedents, offcers are entitled to qualifed im-
munity under § 1983 unless (1) they violated a federal statu-

6 The partygoers do not contest that the presence of probable cause de-
feats all of their claims. 

7 We continue to stress that lower courts “should think hard, and then 
think hard again,” before addressing both qualifed immunity and the mer-
its of an underlying constitutional claim. Camreta v. Greene, 563 U. S. 
692, 707 (2011). We addressed the merits of probable cause here, how-
ever, because a decision on qualifed immunity alone would not have re-
solved all of the claims in this case. 
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tory or constitutional right, and (2) the unlawfulness of their 
conduct was “clearly established at the time.” Reichle v. 
Howards, 566 U. S. 658, 664 (2012). “Clearly established” 
means that, at the time of the offcer's conduct, the law was 
“ ̀ suffciently clear' that every `reasonable offcial would un-
derstand that what he is doing' ” is unlawful. al-Kidd, 
supra, at 741 (quoting Anderson v. Creighton, 483 U. S. 635, 
640 (1987)). In other words, existing law must have placed 
the constitutionality of the offcer's conduct “beyond debate.” 
al-Kidd, supra, at 741. This demanding standard protects 
“all but the plainly incompetent or those who knowingly vio-
late the law.” Malley v. Briggs, 475 U. S. 335, 341 (1986). 

To be clearly established, a legal principle must have a 
suffciently clear foundation in then-existing precedent. The 
rule must be “settled law,” Hunter v. Bryant, 502 U. S. 224, 
228 (1991) (per curiam), which means it is dictated by “con-
trolling authority” or “a robust `consensus of cases of persua-
sive authority,' ” al-Kidd, supra, at 741–742 (quoting Wilson 
v. Layne, 526 U. S. 603, 617 (1999)). It is not enough that 
the rule is suggested by then-existing precedent. The prec-
edent must be clear enough that every reasonable offcial 
would interpret it to establish the particular rule the plain-
tiff seeks to apply. See Reichle, 566 U. S., at 666. Other-
wise, the rule is not one that “every reasonable offcial” 
would know. Id., at 664 (internal quotation marks omitted). 

The “clearly established” standard also requires that the 
legal principle clearly prohibit the offcer's conduct in the 
particular circumstances before him. The rule's contours 
must be so well defned that it is “clear to a reasonable offcer 
that his conduct was unlawful in the situation he confronted.” 
Saucier v. Katz, 533 U. S. 194, 202 (2001). This requires a 
high “degree of specifcity.” Mullenix v. Luna, 577 U. S. 
7, 13 (2015) (per curiam). We have repeatedly stressed that 
courts must not “defne clearly established law at a high level 
of generality, since doing so avoids the crucial question 
whether the offcial acted reasonably in the particular cir-
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cumstances that he or she faced.” Plumhoff, supra, at 779 
(internal quotation marks and citation omitted). A rule is 
too general if the unlawfulness of the offcer's conduct “does 
not follow immediately from the conclusion that [the rule] 
was frmly established.” Anderson, supra, at 641. In the 
context of a warrantless arrest, the rule must obviously re-
solve “whether `the circumstances with which [the particular 
offcer] was confronted . . . constitute[d] probable cause.' ” 
Mullenix, supra, at 13 (quoting Anderson, supra, at 640– 
641; some alterations in original). 

We have stressed that the “specifcity” of the rule is “es-
pecially important in the Fourth Amendment context.” 
Mullenix, supra, at 12. Probable cause “turn[s] on the as-
sessment of probabilities in particular factual contexts” and 
cannot be “reduced to a neat set of legal rules.” Gates, 462 
U. S., at 232. It is “incapable of precise defnition or quan-
tifcation into percentages.” Pringle, 540 U. S., at 371. 
Given its imprecise nature, offcers will often fnd it diffcult 
to know how the general standard of probable cause applies 
in “the precise situation encountered.” Ziglar v. Abbasi, 
582 U. S. 120, 151 (2017). Thus, we have stressed the need 
to “identify a case where an offcer acting under similar cir-
cumstances . . . was held to have violated the Fourth Amend-
ment.” White v. Pauly, 580 U. S. 73, 79 (2017) (per curiam); 
e. g., Plumhoff, supra, at 778–779. While there does not 
have to be “a case directly on point,” existing precedent must 
place the lawfulness of the particular arrest “beyond de-
bate.” al-Kidd, supra, at 741. Of course, there can be the 
rare “obvious case,” where the unlawfulness of the offcer's 
conduct is suffciently clear even though existing precedent 
does not address similar circumstances. Brosseau v. 
Haugen, 543 U. S. 194, 199 (2004) (per curiam). But “a body 
of relevant case law” is usually necessary to “ ̀ clearly estab-
lish' the answer” with respect to probable cause. Ibid. 

Under these principles, we readily conclude that the off-
cers here were entitled to qualifed immunity. We start by 
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defning “the circumstances with which [the offcers] w[ere] 
confronted.” Anderson, 483 U. S., at 640. The offcers 
found a group of people in a house that the neighbors had 
identifed as vacant, that appeared to be vacant, and that the 
partygoers were treating as vacant. The group scattered, 
and some hid, at the sight of law enforcement. Their expla-
nations for being at the house were full of holes. The source 
of their claimed invitation admitted that she had no right to 
be in the house, and the owner confrmed that fact. 

Even assuming the offcers lacked actual probable cause to 
arrest the partygoers, the offcers are entitled to qualifed 
immunity because they “reasonably but mistakenly con-
clude[d] that probable cause [wa]s present.” Id., at 641. 
Tellingly, neither the panel majority nor the partygoers have 
identifed a single precedent—much less a controlling case 
or robust consensus of cases—fnding a Fourth Amendment 
violation “under similar circumstances.” Pauly, supra, at 
79. And it should go without saying that this is not an “ob-
vious case” where “a body of relevant case law” is not 
needed. Brosseau, supra, at 199. The offcers were thus 
entitled to qualifed immunity. 

B 

The panel majority did not follow this straightforward 
analysis. It instead reasoned that, under clearly established 
District law, a suspect's “good purpose and bona fde belief 
of her right to enter” vitiates probable cause to arrest her 
for unlawful entry. 765 F. 3d, at 26–27. The panel majority 
then concluded—in a two-sentence paragraph without any 
explanation—that the offcers must have known that “uncon-
troverted evidence of an invitation to enter the premises 
would vitiate probable cause for unlawful entry.” Id., at 27. 
By treating the invitation as “uncontroverted evidence,” the 
panel majority assumed that the offcers could not infer the 
partygoers' intent from other circumstances. And by treat-
ing the invitation as if it automatically vitiated probable 
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cause, the panel majority assumed that the offcers could not 
disbelieve the partygoers' story. 

The rule applied by the panel majority was not clearly 
established because it was not “settled law.” Hunter, 502 
U. S., at 228. The panel majority relied on a single decision, 
Smith v. United States, 281 A. 2d 438 (D. C. 1971).8 The 
defendant in Smith, who was found trespassing in a locked 
construction site near midnight, asserted that he was enti-
tled to a jury instruction explaining that a bona fde belief of 
a right to enter is a complete defense to unlawful entry. Id., 
at 439–440. The D. C. Court of Appeals affrmed the trial 
court's refusal to give the instruction because the defendant 
had not established a “reasonable basis” for his alleged bona 
fide belief. Ibid. Smith does not say anything about 
whether the offcers here could infer from all the evidence 
that the partygoers knew that they were trespassing. 

Nor would it have been clear to every reasonable offcer 
that, in these circumstances, the partygoers' bona fde belief 
that they were invited to the house was “uncontroverted.” 
The offcers knew that the partygoers had entered the home 
against the will of the owner. And District case law sug-
gested that offcers can infer a suspect's guilty state of mind 
based solely on his conduct.9 In Tillman v. Washington 

8 We have not yet decided what precedents—other than our own—qual-
ify as controlling authority for purposes of qualifed immunity. See, e. g., 
Reichle v. Howards, 566 U. S. 658, 665–666 (2012) (reserving the question 
whether court of appeals decisions can be “a dispositive source of clearly 
established law”). We express no view on that question here. Relatedly, 
our citation to and discussion of various lower court precedents should not 
be construed as agreeing or disagreeing with them, or endorsing a particu-
lar reading of them. See City and County of San Francisco v. Sheehan, 
575 U. S. 600, 615, n. 4 (2015). Instead, we address only how a reasonable 
offcial “could have interpreted” them. Reichle, supra, at 667. 

9 The offcers cited many of these authorities in their opening brief to 
the Court of Appeals. See Brief for Appellants in No. 12–7127 (CADC), 
pp. 28–29. Yet the panel majority failed to mention any of them in its 
analysis of qualifed immunity. 
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Metropolitan Area Transit Authority, 695 A. 2d 94 (D. C. 
1997), for example, the D. C. Court of Appeals held that off-
cers had probable cause to believe the plaintiff knowingly 
entered the paid area of a subway station without paying. 
Id., at 96. The court rejected the argument that “the off-
cers had no reason to believe that [the suspect] was `know-
ingly' in the paid area” because the offcers “reasonably could 
have inferred from [the suspect's] undisputed conduct that 
he had the intent required.” Ibid. The court emphasized 
that offcers can rely on “the ordinary and reasonable infer-
ence that people know what they are doing when they act.” 
Ibid. The court also noted that “it would be an unusual case 
where the circumstances, while undoubtedly proving an un-
lawful act, nonetheless demonstrated so clearly that the sus-
pect lacked the required intent that the police would not 
even have probable cause for an arrest.” Ibid. And the 
fact that a case is unusual, we have held, is “an important 
indication . . . that [the offcer's] conduct did not violate a 
`clearly established' right.” Pauly, 580 U. S., at 80. 

Moreover, existing precedent would have given the off-
cers reason to doubt that they had to accept the partygoers' 
assertion of a bona fde belief. The D. C. Court of Appeals 
has held that offcers are not required to take a suspect's 
innocent explanation at face value. See, e. g., Nichols v. 
Woodward & Lothrop, Inc., 322 A. 2d 283, 286 (1974) (holding 
that an offcer was not “obliged to believe the explanation 
of a suspected shoplifter”). Similar precedent exists in the 
Federal Courts of Appeals, which have recognized that off-
cers are free to disregard either all innocent explanations,10 

10 See, e. g., Borgman v. Kedley, 646 F. 3d 518, 524 (CA8 2011) (“[An 
offcer] need not rely on an explanation given by the suspect”); Cox v. 
Hainey, 391 F. 3d 25, 32, n. 2 (CA1 2004) (“A reasonable police offcer is 
not required to credit a suspect's story”); Marx v. Gumbinner, 905 F. 2d 
1503, 1507, n. 6 (CA11 1990) (“[Offcers a]re not required to forgo arresting 
[a suspect] based on initially discovered facts showing probable cause 
simply because [the suspect] offered a different explanation”); Criss 
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or at least innocent explanations that are inherently or cir-
cumstantially implausible.11 These cases suggest that inno-
cent explanations—even uncontradicted ones—do not have 
any automatic, probable-cause-vitiating effect. 

For these reasons, a reasonable offcer, looking at the en-
tire legal landscape at the time of the arrests, could have 
interpreted the law as permitting the arrests here. There 
was no controlling case holding that a bona fde belief of a 
right to enter defeats probable cause, that offcers cannot 
infer a suspect's guilty state of mind based on his conduct 
alone, or that offcers must accept a suspect's innocent expla-
nation at face value. Indeed, several precedents suggested 
the opposite. The offcers were thus entitled to summary 
judgment based on qualifed immunity. 

* * * 
The judgment of the D. C. Circuit is therefore reversed, 

and the case is remanded for further proceedings consistent 
with this opinion. 

It is so ordered. 

Justice Sotomayor, concurring in part and concurring in 
the judgment. 

I agree with the majority that the offcers here are entitled 
to qualifed immunity and, for that reason alone, I concur in 

v. Kent, 867 F. 2d 259, 263 (CA6 1988) (“A policeman . . . is under no 
obligation to give any credence to a suspect's story . . . ”). 

11 See, e. g., Ramirez v. Buena Park, 560 F. 3d 1012, 1024 (CA9 2009) 
(holding that “innocent explanations for [a suspect's] odd behavior cannot 
eliminate the suspicious facts” and that “law enforcement offcers do not 
have to rule out the possibility of innocent behavior” (internal quotation 
marks omitted)); United States v. Edwards, 632 F. 3d 633, 640 (CA10 2001) 
(holding that probable cause existed where the suspect “offered only im-
plausible, inconsistent explanations of how he came into possession of the 
money”); Bradway v. Gonzales, 26 F. 3d 313, 321 (CA2 1994) (holding that 
“[a] reasonable offcer who found the [stolen items], and who heard [the 
suspect's] implausible explanation for possessing them, would have be-
lieved that probable cause existed”). 
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the Court's judgment reversing the judgment of the Court 
of Appeals for the District of Columbia. But I disagree 
with the majority's decision to reach the merits of the 
probable-cause question, which it does apparently only to en-
sure that, in addition to respondents' 42 U. S. C. § 1983 
claims, the Court's decision will resolve respondents' state-
law claims of false arrest and negligent supervision. See 
ante, at 62, n. 7. It is possible that our qualifed-immunity 
decision alone will resolve those claims. See Reply Brief 20, 
n. 7. In light of the lack of a dispute on an important legal 
question and the heavily factbound nature of the probable-
cause determination here, I do not think that the Court 
should have reached that issue. The lower courts are well 
equipped to handle the remaining state-law claims in the 
frst instance. 

Justice Ginsburg, concurring in the judgment in part. 
This case, well described in the opinion of the Court of 

Appeals,* leads me to question whether this Court, in assess-
ing probable cause, should continue to ignore why police in 
fact acted. See ante, at 54, n. 2. No arrests of plaintiffs-
respondents were made until Sergeant Suber so instructed. 
His instruction, when conveyed to the offcers he superin-
tended, was based on an error of law. Sergeant Suber be-
lieved that the absence of the premises owner's consent, an 
uncontested fact in this case, suffced to justify arrest of the 
partygoers for unlawful entry. See App. 60 (Suber deposi-
tion) (offcers had probable cause to arrest because “Peaches 
did not have the right, nor did the [partygoers] have the 
right[,] to be inside that location”). An essential element of 
unlawful entry in the District of Columbia is that the defend-
ant “knew or should have known that his entry was un-
wanted.” Ortberg v. United States, 81 A. 3d 303, 308 (D. C. 

*The Court's account of the undisputed facts goes beyond those recited 
by the Court of Appeals. Compare ante, at 51–53, with 765 F. 3d 13, 17– 
18 (CADC 2014). 
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2013). But under Sergeant Suber's view of the law, what 
the arrestees knew or should have known was irrelevant. 
They could be arrested, as he comprehended the law, even if 
they believed their entry was invited by a lawful occupant. 

Ultimately, plaintiffs-respondents were not booked for un-
lawful entry. Instead, they were charged at the police sta-
tion with disorderly conduct. Yet no police offcers at the 
site testifed to having observed any activities warranting a 
disorderly conduct charge. Quite the opposite. The off-
cers at the scene of the arrest uniformly testifed that they 
had neither seen nor heard anything that would justify such 
a charge, and Sergeant Suber specifcally advised his superi-
ors that the charge was unwarranted. See 765 F. 3d 13, 18 
(CADC 2014); App. 56, 62–63, 79, 84, 90, 103. 

The Court's jurisprudence, I am concerned, sets the bal-
ance too heavily in favor of police unaccountability to the 
detriment of Fourth Amendment protection. A number of 
commentators have criticized the path we charted in Whren 
v. United States, 517 U. S. 806 (1996), and follow-on opinions, 
holding that “an arresting offcer's state of mind . . . is irrele-
vant to the existence of probable cause,” Devenpeck v. Al-
ford, 543 U. S. 146, 153 (2004). See, e. g., 1 W. LaFave, 
Search and Seizure § 1.4(f), p. 186 (5th ed. 2012) (“The appar-
ent assumption of the Court in Whren, that no signifcant 
problem of police arbitrariness can exist as to actions taken 
with probable cause, blinks at reality.”). I would leave 
open, for reexamination in a future case, whether a police 
offcer's reason for acting, in at least some circumstances, 
should factor into the Fourth Amendment inquiry. Given 
the current state of the Court's precedent, however, I agree 
that the disposition gained by plaintiffs-respondents was not 
warranted by “settled law.” The defendants-petitioners are 
therefore sheltered by qualifed immunity. 
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ARTIS v. DISTRICT OF COLUMBIA 

certiorari to the district of columbia court of 
appeals 

No. 16–460. Argued November 1, 2017—Decided January 22, 2018 

Federal district courts may exercise supplemental jurisdiction over state 
claims not otherwise within their adjudicatory authority if those claims 
are “part of the same case or controversy” as the federal claims the 
plaintiff asserts. 28 U. S. C. § 1367(a). When a district court dismisses 
all claims independently qualifying for the exercise of federal juris-
diction, it ordinarily also dismisses all related state claims. See 
§ 1367(c)(3). Section 1367(d) provides that the “period of limitations 
for” refling in state court a state claim so dismissed “shall be tolled 
while the claim is pending [in federal court] and for a period of 30 days 
after it is dismissed unless State law provides for a longer tolling 
period.” 

When petitioner Artis fled a federal-court suit against respondent 
District of Columbia (District), alleging a federal employment-
discrimination claim and three allied claims under D. C. law, nearly two 
years remained on the applicable statute of limitations for the D. C.-law 
violations. Two and a half years later, the Federal District Court ruled 
against Artis on her sole federal claim and dismissed the D. C.-law 
claims under § 1367(c). Fifty-nine days after the dismissal, Artis refled 
her state-law claims in the D. C. Superior Court, but that court dis-
missed them as time barred. The D. C. Court of Appeals affrmed, hold-
ing that § 1367(d) accorded Artis only a 30-day grace period to refle in 
state court and rejecting her argument that the word “tolled” in 
§ 1367(d) means that the limitations period is suspended during the 
pendency of the federal suit. 

Held: 
1. Section 1367(d)'s instruction to “toll” a state limitations period 

means to hold it in abeyance, i. e., to stop the clock. Pp. 80–88. 
(a) Statutes that shelter from time bars claims earlier commenced 

in another forum generally employ one of two means. First, the period 
of limitations may be “tolled,” i. e., suspended, while the claim is pend-
ing elsewhere; the time clock starts running again when the tolling pe-
riod ends, picking up where it left off. A legislature may instead elect 
simply to provide a grace period, permitting the statute of limitations 
to run while the claim is pending in another forum and averting the risk 
of a time bar by according the plaintiff a fxed period in which to refle. 
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The District has identifed no federal statute in which a grace-period 
meaning has been ascribed to the word “tolled” or any word similarly 
rooted. And the one case in which this Court used tolling language to 
describe a grace period, see Hardin v. Straub, 490 U. S. 536, is a feather 
on the scale against the weight of decisions in which “tolling” a statute 
of limitations signals stopping the clock. Pp. 80–83. 

(b) Considering frst the ordinary meaning of the statutory lan-
guage, § 1367(d) is phrased as a tolling provision. It suspends the stat-
ute of limitations both while the claim is pending in federal court and 
for 30 days postdismissal. Artis' interpretation is a natural ft with this 
language. The District, in contrast, reads “tolled” to mean to remove, 
temporarily, the bar that would ordinarily accompany the expiration of 
the limitations period. But the District offers no reason to home in 
only on the word “tolled” itself and ignore information about the verb's 
ordinary meaning gained from its grammatical object, “period of limita-
tions.” That object sheds light on what it means to “be tolled.” The 
District's reading also tenders a strained interpretation of the phrase 
“period of limitations”; makes the frst portion of the tolling period, the 
duration of the claim's pendency in federal court, superfuous; and could 
yield an absurdity, permitting a plaintiff to refle in state court even if 
the limitations period on her claim had expired before she fled in fed-
eral court. Pp. 83–85. 

(c) The D. C. Court of Appeals erred in concluding that Congress 
adopted an American Law Institute (ALI) recommendation to allow re-
fling in state court only for 30 days after a dismissal. The ALI provi-
sion, like § 1367(d), established a 30-day federal foor on the time allowed 
for refling, but it did not provide for tolling “while the [state] claim is 
pending” in federal court. Pp. 85–86. 

(d) The 30-day provision casts no large shadow on Artis' stop-the-
clock interpretation. The provision accounts for cases in which a plain-
tiff commenced a federal action close to the expiration date of the rele-
vant state statute of limitations, by giving such a plaintiff breathing 
space to refle in state court. Adding a brief span of days to the tolling 
period is not unusual in stop-the-clock statutes. See, e. g., 46 U. S. C. 
§ 53911. Section 1367(d)'s proviso “unless State law provides for a 
longer tolling period” could similarly aid a plaintiff who fled in federal 
court just short of the expiration of the state limitations period. 
Pp. 87–88. 

2. The stop-the-clock interpretation of § 1367(d) does not present a 
serious constitutional problem. In Jinks v. Richland County, 538 U. S. 
456, the Court rejected an argument that § 1367(d) impermissibly ex-
ceeds Congress' authority under the Necessary and Proper Clause. Id., 
at 464–465. The District contends that a stop-the-clock prescription 
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serves “no federal purpose” that could not be served by a grace-period 
prescription. But both devices are standard, off-the-shelf means of ac-
counting for the fact that a claim was timely pressed in another forum. 
Requiring Congress to choose one over the other would impose a tighter 
constraint on Congress' discretion than this Court has countenanced. 
A concern that a stop-the-clock prescription entails a greater imposition 
on the States than a grace-period prescription may also be more theoret-
ical than real. Finally, a stop-the-clock rule like § 1367(d) is suited to 
the primary purposes of limitations statutes: “ ̀ preventing surprises' ” 
to defendants and “ ̀ barring a plaintiff who has slept on his rights.' ” 
American Pipe & Constr. Co. v. Utah, 414 U. S. 538, 554. Pp. 89–92. 

135 A. 3d 334, reversed and remanded. 

Ginsburg, J., delivered the opinion of the Court, in which Roberts, 
C. J., and Breyer, Sotomayor, and Kagan, JJ., joined. Gorsuch, J., 
fled a dissenting opinion, in which Kennedy, Thomas, and Alito, JJ., 
joined, post, p. 92. 

Adam G. Unikowsky argued the cause for petitioner. 
With him on the briefs were David A. Strauss, Sarah M. 
Konsky, Matthew S. Hellman, and Donald M. Temple. 

Loren L. Alikhan, Deputy Solicitor General of the District 
of Columbia, argued the cause for respondent. With her on 
the brief were Karl A. Racine, Attorney General, Todd S. 
Kim, Solicitor General, and Sonya L. Lebsack, Assistant At-
torney General.* 

*Briefs of amici curiae urging affrmance were fled for the State of 
Wisconsin et al. by Brad D. Schimel, Attorney General of Wisconsin, 
Misha Tseytlin, Solicitor General, and Ryan J. Walsh, Chief Deputy Solici-
tor General, and by the Attorneys General for their respective States as 
follows: Steve Marshall of Alabama, Mark Brnovich of Arizona, Leslie 
Rutledge of Arkansas, Cynthia Coffman of Colorado, Douglas S. Chin of 
Hawaii, Lawrence G. Wasden of Idaho, Curtis T. Hill, Jr., of Indiana, 
Derek Schmidt of Kansas, Jeff Landry of Louisiana, Bill Schuette of Michi-
gan, Timothy C. Fox of Montana, Douglas J. Peterson of Nebraska, Adam 
Paul Laxalt of Nevada, Michael DeWine of Ohio, Mike Hunter of Okla-
homa, Josh Shapiro of Pennsylvania, Peter F. Kilmartin of Rhode Island, 
Alan Wilson of South Carolina, Herbert H. Slatery III of Tennessee, Ken 
Paxton of Texas, Sean D. Reyes of Utah, Patrick Morrisey of West Vir-
ginia, and Peter K. Michael of Wyoming; and for the National Conference 
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Justice Ginsburg delivered the opinion of the Court. 
The Supplemental Jurisdiction statute, 28 U. S. C. § 1367, 

enables federal district courts to entertain claims not other-
wise within their adjudicatory authority when those claims 
“are so related to claims . . . within [federal-court compe-
tence] that they form part of the same case or controversy.” 
§ 1367(a). Included within this supplemental jurisdiction 
are state claims brought along with federal claims arising 
from the same episode. When district courts dismiss all 
claims independently qualifying for the exercise of federal 
jurisdiction, they ordinarily dismiss as well all related state 
claims. See § 1367(c)(3). A district court may also dismiss 
the related state claims if there is a good reason to decline 
jurisdiction. See § 1367(c)(1), (2), and (4). This case con-
cerns the time within which state claims so dismissed may 
be refled in state court. 

Section 1367(d), addressing that issue, provides: 

“The period of limitations for any [state] claim [joined 
with a claim within federal-court competence] shall be 
tolled while the claim is pending [in federal court] and 
for a period of 30 days after it is dismissed unless State 
law provides for a longer tolling period.” 

The question presented: Does the word “tolled,” as used in 
§ 1367(d), mean the state limitations period is suspended dur-
ing the pendency of the federal suit; or does “tolled” mean 
that, although the state limitations period continues to run, 
a plaintiff is accorded a grace period of 30 days to refle in 
state court post dismissal of the federal case? Petitioner 
urges the frst, or stop-the-clock, reading. Respondent 
urges, and the District of Columbia Court of Appeals 
adopted, the second, or grace-period, reading. 

In the case before us, plaintiff-petitioner Stephanie C. 
Artis refled her state-law claims in state court 59 days after 

of State Legislatures et al. by Lisa Soronen, Katharine M. Mapes, Wil-
liam S. Huang, and Jeffrey M. Bayne. 
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dismissal of her federal suit.1 Reading § 1367(d) as a grace-
period prescription, her complaint would be time barred. 
Reading § 1367(d) as stopping the limitations clock during 
the pendency of the federal-court suit, her complaint would 
be timely. We hold that § 1367(d)'s instruction to “toll” a 
state limitations period means to hold it in abeyance, i. e., to 
stop the clock. Because the D. C. Court of Appeals held that 
§ 1367(d) did not stop the D. C. Code's limitations clock, but 
merely provided a 30-day grace period for refling in D. C. 
Superior Court, we reverse the D. C. Court of Appeals' 
judgment. 

I 

A 

Section 1367, which Congress added to Title 28 as part of 
the Judicial Improvements Act of 1990, 104 Stat. 5089, codi-
fes the court-developed pendent and ancillary jurisdiction 
doctrines under the label “supplemental jurisdiction.” See 
Exxon Mobil Corp. v. Allapattah Services, Inc., 545 U. S. 
546, 552–558 (2005) (describing the development of pendent 
and ancillary jurisdiction doctrines and subsequent enact-
ment of § 1367); id., at 579–584 (Ginsburg, J., dissenting) 
(same). The House Report accompanying the Act explains 
that Congress sought to clarify the scope of federal courts' 
authority to hear claims within their supplemental jurisdic-
tion, appreciating that “[s]upplemental jurisdiction has en-
abled federal courts and litigants to . . . deal economically—in 
single rather than multiple litigation—with related matters.” 
H. R. Rep. No. 101–734, p. 28 (1990) (H. R. Rep.). Section 
1367(a) provides, in relevant part, that a district court with 

1 The nonfederal claims Artis asserted arose under the D. C. Code and 
common law; on dismissal of her federal-court suit, she refled those claims 
in D. C. Superior Court. For the purpose at hand, District of Columbia 
law and courts are treated as state law and courts. See 28 U. S. C. 
§ 1367(e) (“As used in this section, the term `State' includes the District of 
Columbia, the Commonwealth of Puerto Rico, and any territory or posses-
sion of the United States.”). 
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original jurisdiction over a claim “shall have supplemental 
jurisdiction over all other claims . . . form[ing] part of the 
same case or controversy.” 

“[N]ot every claim within the same `case or controversy' 
as the claim within the federal courts' original jurisdic-
tion will be decided by the federal court.” Jinks v. Rich-
land County, 538 U. S. 456, 459 (2003). Section 1367(c) 
states: 

“The district courts may decline to exercise supple-
mental jurisdiction over a claim under subsection (a) if— 

“(1) the claim raises a novel or complex issue of 
State law, 

“(2) the claim substantially predominates over the 
claim or claims over which the district court has origi-
nal jurisdiction, 

“(3) the district court has dismissed all claims over 
which it has original jurisdiction, or 

“(4) in exceptional circumstances, there are other 
compelling reasons for declining jurisdiction.” 

If a district court declines to exercise jurisdiction over a 
claim asserted under § 1367(a) and the plaintiff wishes to con-
tinue pursuing it, she must refle the claim in state court. If 
the state court would hold the claim time barred, however, 
then, absent a curative provision, the district court's dis-
missal of the state-law claim without prejudice would be tan-
tamount to a dismissal with prejudice. See, e. g., Carnegie-
Mellon Univ. v. Cohill, 484 U. S. 343, 352 (1988) (under the 
doctrine of pendent jurisdiction, if the statute of limitations 
on state-law claims expires before the federal court “relin-
quish[es] jurisdiction[,] . . . a dismissal will foreclose the 
plaintiff from litigating his claims”). To prevent that result, 
§ 1367(d) supplies “a tolling rule that must be applied by 
state courts.” Jinks, 538 U. S., at 459. Section 1367(d) 
provides: 
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“The period of limitations for any claim asserted under 
subsection (a), and for any other claim in the same action 
that is voluntarily dismissed at the same time as or after 
the dismissal of the claim under subsection (a), shall be 
tolled while the claim is pending and for a period of 30 
days after it is dismissed unless State law provides for 
a longer tolling period.” 

This case requires us to determine how § 1367(d)'s tolling 
rule operates. 

B 

Petitioner Artis worked as a health inspector for respond-
ent, the District of Columbia (District). In November 2010, 
Artis was told she would lose her job. Thirteen months 
later, Artis sued the District in the United States District 
Court for the District of Columbia, alleging that she had suf-
fered employment discrimination in violation of Title VII of 
the Civil Rights Act of 1964, 78 Stat. 253, as amended, 42 
U. S. C. § 2000e et seq. She also asserted three allied claims 
under D. C. law: retaliation in violation of the District of 
Columbia Whistleblower Act, D. C. Code § 1–615.54 (2001); 
termination in violation of the District of Columbia False 
Claims Act, § 2–381.04; and wrongful termination against 
public policy, a common-law claim. Artis alleged that she 
had been subjected to gender discrimination by her supervi-
sor, and thereafter encountered retaliation for reporting the 
supervisor's unlawful activities. See Artis v. District of Co-
lumbia, 51 F. Supp. 3d 135, 137 (2014). 

On June 27, 2014, the District Court granted the District's 
motion for summary judgment on the Title VII claim. Hav-
ing dismissed Artis' sole federal claim, the District Court, 
pursuant to § 1367(c)(3), declined to exercise supplemental ju-
risdiction over her remaining state-law claims. “Artis will 
not be prejudiced,” the court noted, “because 28 U. S. C. 
§ 1367(d) provides for a tolling of the statute of limitations 
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during the period the case was here and for at least 30 days 
thereafter.” Id., at 142. 

Fifty-nine days after the dismissal of her federal action, 
Artis refled her state-law claims in the D. C. Superior Court, 
the appropriate local court. The Superior Court granted 
the District's motion to dismiss, holding that Artis' claims 
were time barred, because they were fled 29 days too late. 
See App. to Pet. for Cert. 14a. When Artis frst asserted 
her state-law claims in the District Court, nearly two years 
remained on the applicable three-year statute of limitations.2 

But two and a half years passed before the federal court 
relinquished jurisdiction. Unless § 1367(d) paused the limi-
tations clock during that time, Artis would have had only 30 
days to refle. The Superior Court rejected Artis' stop-the-
clock reading of § 1367(d), reasoning that Artis could have 
protected her state-law claims by “pursuing [them] in a state 
court while the federal court proceeding [was] pending.” 
Ibid. In tension with that explanation, the court noted that 
duplicative flings in federal and state court are “generally 
disfavored . . . as `wasteful' and . . . `against [the interests of] 
judicial effciency.' ” Id., at 14a, n. 1 (quoting Stevens v. Arco 
Management of Wash. D. C., Inc., 751 A. 2d 995, 1002 (D. C. 
2000); alteration in original). 

The D. C. Court of Appeals affrmed. That court began 
by observing that two “competing approaches [to § 1367(d)] 
have evolved nationally”: the stop-the-clock reading and the 

2 The D. C. False Claims Act and the tort of wrongful termination each 
have a three-year statute of limitations that started to run on the day 
Artis lost her job in November 2010. See D. C. Code § 2–381.04(c) (2001) 
(D. C. False Claims Act); Stephenson v. American Dental Assn., 789 A. 2d 
1248, 1249, 1252 (D. C. 2002) (tort of wrongful termination governed by 
the District's catchall three-year limitations period and claim accrues on 
the date when plaintiff has unequivocal notice of termination). Artis' 
whistleblower claim had a one-year limitations period, which began to ac-
crue when Artis “frst bec[a]m[e] aware” that she had been terminated for 
reporting her supervisor's misconduct. D. C. Code § 1–615.54(a)(2). The 
parties dispute the date the whistleblower claim accrued. See Brief for 
Petitioner 10, n. 2; Brief for Respondent 8, n. 2. 
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grace-period reading. 135 A. 3d 334, 337 (2016).3 Without 
further comment on § 1367(d)'s text, the D. C. Court of Ap-
peals turned to the legislative history. Section 1367(d)'s 
purpose, the court noted, was “to prevent the loss of claims 
to statutes of limitations where state law might fail to toll 
the running of the period of limitations while a supplemental 
claim was pending in federal court.” Id., at 338 (quoting 
H. R. Rep., at 30; internal quotation marks omitted). Fol-
lowing the lead of the California Supreme Court, the D. C. 
Court of Appeals determined that Congress had intended 
to implement a 1969 recommendation by the American Law 
Institute (ALI) to allow refling in state court “within 30 
days after dismissal.” 135 A. 3d, at 338 (quoting Los 
Angeles v. County of Kern, 59 Cal. 4th 618, 629, 328 P. 3d 56, 
63 (2014)). 

The D. C. Court of Appeals also concluded that the grace-
period approach “better accommodates federalism con-
cerns,” by trenching signifcantly less on state statutes of 
limitations than the stop-the-clock approach. 135 A. 3d, at 
338–339. Construing § 1367(d) as affording only a 30-day 
grace period, the court commented, was “consistent with [its] 
presumption favoring narrow interpretations of federal pre-
emption of state law.” Id., at 339. 

To resolve the division of opinion among State Supreme 
Courts on the proper construction of § 1367(d), see supra, at 
79, n. 3, we granted certiorari. 580 U. S. 1159 (2017). 

3 The high courts of Maryland and Minnesota, along with the Sixth Cir-
cuit, have held that § 1367(d)'s tolling rule pauses the clock on the statute 
of limitations until 30 days after the state-law claim is dismissed. See 
In re Vertrue Inc. Marketing & Sales Practices Litigation, 719 F. 3d 474, 
481 (CA6 2013); Goodman v. Best Buy, Inc., 777 N. W. 2d 755, 759–760 
(Minn. 2010); Turner v. Kight, 406 Md. 167, 180–182, 957 A. 2d 984, 992– 
993 (2008). In addition to the D. C. Court of Appeals, the high courts of 
California and the Northern Mariana Islands have held that § 1367(d) pro-
vides only a 30-day grace period for the refling of otherwise time-barred 
claims. See Los Angeles v. County of Kern, 59 Cal. 4th 618, 622, 328 
P. 3d 56, 58 (2014); Juan v. Commonwealth, 2001 MP 18, 6 N. Mar. I. 322, 
327 (2001). 
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II 

A 

As just indicated, statutes that shelter from time bars 
claims earlier commenced in another forum generally employ 
one of two means. 

First, the period (or statute) of limitations may be “tolled” 
while the claim is pending elsewhere.4 Ordinarily, “tolled,” 
in the context of a time prescription like § 1367(d), means 
that the limitations period is suspended (stops running) 
while the claim is sub judice elsewhere, then starts running 
again when the tolling period ends, picking up where it left 
off. See Black's Law Dictionary 1488 (6th ed. 1990) (“toll,” 
when paired with the grammatical object “statute of limita-
tions,” means “to suspend or stop temporarily”). This dic-

4 Among illustrations: 21 U. S. C. § 1604 (allowing suits to proceed 
against certain biomaterial providers and providing that “[a]ny applicable 
statute of limitations shall toll during the period from the time a claimant 
fles a petition with the Secretary under this paragraph until such time as 
either (i) the Secretary issues a fnal decision on the petition, or (ii) the 
petition is withdrawn,” § 1604(b)(3)(C)); 28 U. S. C. § 1332 (permitting the 
removal of “mass actions” to federal court and providing that “[t]he limita-
tions periods on any claims asserted in a mass action that is removed to 
Federal court pursuant to this subsection shall be deemed tolled during 
the period that the action is pending in Federal court,” § 1332(d)(11)(D)); 
42 U. S. C. § 233 (providing a remedy against the United States for certain 
injuries caused by employees of the Public Health Service, and stating 
that “[t]he time limit for fling a claim under this subsection . . . shall be 
tolled during the pendency of a[n] [administrative] request for benefts,” 
§ 233(p)(3)(A)(ii)). See also Wis. Stat. § 893.15(3) (2011–2012) (“A Wiscon-
sin law limiting the time for commencement of an action on a Wisconsin 
cause of action is tolled from the period of commencement of the action in 
a non-Wisconsin forum until the time of its fnal disposition in that 
forum.”). The dissent maintains that “stopclock examples [from the U. S. 
Code] often involve situations where some disability prevents the plaintiff 
from proceeding to court.” Post, at 103, n. 7. Plainly, however, the sev-
eral statutes just set out do not ft that description: They do not involve 
“disabilities.” Instead, like § 1367(d), they involve claims earlier com-
menced in another forum. 
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tionary defnition captures the rule generally applied in fed-
eral courts. See, e. g., Chardon v. Fumero Soto, 462 U. S. 
650, 652, n. 1 (1983) (Court's opinion “use[d] the word `tolling' 
to mean that, during the relevant period, the statute of limi-
tations ceases to run”).5 Our decisions employ the terms 
“toll” and “suspend” interchangeably. For example, in 
American Pipe & Constr. Co. v. Utah, 414 U. S. 538 (1974), 
we characterized as a “tolling” prescription a rule “suspend-
[ing] the applicable statute of limitations,” id., at 554; accord-
ingly, we applied the rule to stop the limitations clock, id., 
at 560–561.6 We have similarly comprehended what tolling 
means in decisions on equitable tolling. See, e. g., CTS Corp. 
v. Waldburger, 573 U. S. 1, 9 (2014) (describing equitable toll-
ing as “a doctrine that pauses the running of, or `tolls,' a 
statute of limitations” (some internal quotation marks omit-
ted)); United States v. Ibarra, 502 U. S. 1, 4, n. 2 (1991) (per 
curiam) (“Principles of equitable tolling usually dictate that 
when a time bar has been suspended and then begins to run 
again upon a later event, the time remaining on the clock 
is calculated by subtracting from the full limitations period 
whatever time ran before the clock was stopped.”). 

5 As we recognized in Chardon v. Fumero Soto, 462 U. S. 650 (1983), 
there may be different ways of “calculating the amount of time available 
to fle suit after tolling has ended.” Id., at 652, n. 1 (emphasis added). 
In addition to the “common-law” stop-the-clock effect, id., at 655, under 
which the plaintiff must fle within the amount of time left in the limita-
tions period, a statute might either provide for the limitations period to 
be “renewed,” so that “the plaintiff has the beneft of a new period as long 
as the original,” or “establish a fxed period such as six months or one 
year during which the plaintiff may fle suit, without regard to the length 
of the original limitations period or the amount of time left when tolling 
began.” Id., at 652, n. 1. Notably, under each of the “tolling effect[s]” 
enumerated in Chardon, ibid., the word “tolled” means that the progres-
sion of the limitations clock is stopped for the duration of “tolling.” 

6 The dissent's notion that federal tolling periods may be understood as 
grace periods, not stop-the-clock periods, see post, at 97–98, is entirely 
imaginative. 
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In lieu of “tolling” or “suspending” a limitations period by 
pausing its progression, a legislature might elect simply to 
provide a grace period. When that mode is adopted, the 
statute of limitations continues to run while the claim is 
pending in another forum. But the risk of a time bar is 
averted by according the plaintiff a fxed period in which to 
refle. A federal statute of that genre is 28 U. S. C. § 2415. 
That provision prescribes a six-year limitations period for 
suits seeking money damages from the United States for 
breach of contract. § 2415(a). The statute further pro-
vides: “In the event that any action . . . is timely brought and 
is thereafter dismissed without prejudice, the action may be 
recommenced within one year after such dismissal, regard-
less of whether the action would otherwise then be barred by 
this section.” § 2415(e).7 Many States have enacted similar 
grace-period provisions. See App. to Brief for National 
Conference of State Legislatures et al. as Amici Curiae 1a– 
25a. For example, Georgia law provides: 

“When any case has been commenced in either a state 
or federal court within the applicable statute of limita-
tions and the plaintiff discontinues or dismisses the 
same, it may be recommenced in a court of this state or 
in a federal court either within the original applicable 
period of limitations or within six months after the dis-
continuance or dismissal, whichever is later . . . .” Ga. 
Code Ann. § 9–2–61(a) (2007). 

Tellingly, the District has not identifed any federal statute 
in which a grace-period meaning has been ascribed to the 
word “tolled” or any word similarly rooted. Nor has the 
dissent, for all its mighty strivings, identifed even one fed-

7 Also illustrative, the Equal Credit Opportunity Act prescribes a fve-
year limitations period for certain suits. 15 U. S. C. § 1691e(f). Where a 
government agency has brought a timely suit, however, an individual may 
bring an action “not later than one year after the commencement of that 
proceeding or action.” Ibid. 
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eral statute that fts its bill, i. e., a federal statute that says 
“tolled” but means something other than “suspended,” or 
“paused,” or “stopped.” From what statutory text, then, 
does the dissent start? See post, at 95–96.8 

Turning from statutory texts to judicial decisions, only 
once did an opinion of this Court employ tolling language to 
describe a grace period: Hardin v. Straub, 490 U. S. 536 
(1989). In Hardin, we held that, in 42 U. S. C. § 1983 suits, 
federal courts should give effect to state statutes sheltering 
claims from time bars during periods of a plaintiff 's legal 
disability. We there characterized a state statute providing 
a one-year grace period as “tolling” or “suspend[ing]” the 
limitations period “until one year after the disability has 
been removed.” 490 U. S., at 537. This atypical use of 
“tolling” or “suspending” to mean something other than 
stopping the clock on a limitations period is a feather on the 
scale against the weight of decisions in which “tolling” a 
statute of limitations signals stopping the clock. 

B 

In determining the meaning of a statutory provision, “we 
look frst to its language, giving the words used their ordi-
nary meaning.” Moskal v. United States, 498 U. S. 103, 108 
(1990) (citation and internal quotation marks omitted). Sec-
tion 1367(d) is phrased as a tolling provision. It suspends 
the statute of limitations for two adjacent time periods: 
while the claim is pending in federal court and for 30 days 
postdismissal. Artis urges that the phrase “shall be tolled” 
in § 1367(d) has the same meaning it does in the statutes cited 

8 Reasons of history, context, and policy, the dissent maintains, would 
have made it sensible for Congress to have written a grace-period statute. 
See post, at 95–96. But “[t]he controlling principle in this case is the basic 
and unexceptional rule that courts must give effect to the clear meaning 
of statutes as written[,] . . . giving each word its ordinary, contemporary, 
common meaning.” Star Athletica, L. L. C. v. Varsity Brands, Inc., 580 
U. S. 405, 414 (2017) (internal quotation marks omitted). 
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supra, at 80, n. 4. That is, the limitations clock stops the 
day the claim is fled in federal court and, 30 days postdis-
missal, restarts from the point at which it had stopped. 

The District reads “tolled” for § 1367(d)'s purposes differ-
ently. To “toll,” the District urges, means to “remove or 
take away an effect.” Brief for Respondent 12–13. To 
“toll” a limitations period, then, would mean to “remov[e] the 
bar that ordinarily would accompany its expiration.” Id., 
at 14.9 “[T]here is nothing special,” the District maintains, 
“about tolling limitations periods versus tolling any other 
fact, right, or consequence.” Id., at 13. But the District 
offers no reason why, in interpreting “tolled” as used in 
§ 1367(d), we should home in only on the word itself, ignoring 
the information about the verb's ordinary meaning gained 
from its grammatical object. Just as when the object of 
“tolled” is “bell” or “highway traveler,” the object “period of 
limitations” sheds light on what it means to “be tolled.” 

The District's reading, largely embraced by the dissent, is 
problematic for other reasons as well. First, it tenders a 
strained interpretation of the phrase “period of limitations.” 
In the District's view, “period of limitations” means “the ef-
fect of the period of limitations as a time bar.” See id., at 
18 (“Section 1367(d) . . . provides that `the period of limita-

9 This is indeed a defnition sometimes used in reference to a right. See, 
e. g., Ricard v. Williams, 7 Wheat. 59, 120 (1822) (“[A]n adverse possession 
. . . toll[s] the right of entry of the heirs, and, consequently, extinguish[es], 
by the lapse of time, their right of action for the land.”). See also Black's 
Law Dictionary 1488 (6th ed. 1990) (“toll” can mean “bar, defeat, or take 
away; thus, to toll the entry means to deny or take away the right of 
entry”). The dissent, also relying on this sense of the word “toll,” cites 
Chardon as support for the proposition that § 1367(d)'s tolling instruction 
is ambiguous. See post, at 94; supra, at 81, n. 5. But, importantly, the 
grace-period statutes noted in Chardon, 462 U. S., at 660, n. 13, were pre-
cise about their operation. Chardon provides no support for the notion 
that a statute's instruction that a “period of limitations shall be tolled” 
plausibly could mean that the limitations clock continues to run but its 
effect as a bar is removed during the tolling. See post, at 93. 
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tions'—here its effect as a time bar—`shall be [removed or 
taken away] while the claim is pending [in federal court] and 
for a period of 30 days after it is dismissed.' ” (alterations in 
original)). Second, the frst portion of the tolling period, the 
duration of the claim's pendency in federal court, becomes 
superfuous under the District's construction. The “effect” 
of the limitations period as a time bar, on the District's read-
ing, becomes operative only after the case has been dis-
missed. That being so, what need would there be to remove 
anything while the claim is pending in federal court? 

Furthermore, the District's reading could yield an absur-
dity: It could permit a plaintiff to refle in state court even 
if the limitations period on her claim had expired before she 
fled in federal court. To avoid that result, the District's 
proposed construction of “tolled” as “removed” could not 
mean simply “removed.” Instead, “removed” would require 
qualifcation to express “removed, unless the period of limi-
tations expired before the claim was fled in federal court.” 
In sum, the District's interpretation maps poorly onto the 
language of § 1367(d), while Artis' interpretation is a natu-
ral ft. 

C 

The D. C. Court of Appeals adopted the District's grace-
period construction primarily because it was convinced that 
in drafting § 1367(d), Congress embraced an ALI recommen-
dation. 135 A. 3d, at 338. Two decades before the enact-
ment of § 1367(d), the ALI, in its 1969 Study of the Division 
of Jurisdiction Between State and Federal Courts, did rec-
ommend a 30-day grace period for refling certain claims. 
The ALI proposed the following statutory language: 

“If any claim in an action timely commenced in a federal 
court is dismissed for lack of jurisdiction over the sub-
ject matter of the claim, a new action on the same claim 
brought in another court shall not be barred by a statute 
of limitations that would not have barred the original 
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action had it been commenced in that court, if such new 
action is brought in a proper court, federal or State, 
within thirty days after dismissal of the original claim 
has become fnal or within such longer period as may be 
available under applicable State law.” ALI, Study of 
the Division of Jurisdiction Between State and Federal 
Courts § 1386(b), p. 65 (1969) (ALI Study). 

Congress, however, did not adopt the ALI's grace-period for-
mulation. Instead, it ordered tolling of the state limitations 
period “while the claim is pending” in federal court. Al-
though the provision the ALI proposed, like § 1367(d), estab-
lished a 30-day federal foor on the time allowed for refling, 
it did not provide for tolling the period of limitations while 
a claim is pending.10 True, the House Report contained a 
citation to the ALI Study, but only in reference to a different 
provision, 28 U. S. C. § 1391 (the general venue statute). 
There, Congress noted that its approach was “taken from 
the ALI Study.” H. R. Rep., at 23. Had Congress similarly 
embraced the ALI's grace-period formulation in § 1367(d), 
one might expect the House Report to have said as much.11 

10 The District emphasizes that the reporter's note accompanying the 
ALI's proposed statute stated: “[A]ny governing statute of limitations is 
tolled by the commencement of an action in a federal court, and for at 
least thirty days following dismissal . . . in any case in which the dismissal 
was for lack of jurisdiction.” ALI Study 66. The similarity between this 
language and § 1367(d), the District argues, rebuts any argument that Con-
gress did not adopt the ALI's recommendation. We are unpersuaded. 
The District offers no explanation why, if Congress wanted to follow the 
substance of the ALI's grace-period recommendation, it would neither cite 
the ALI Study in the legislative history of § 1367(d), see infra this page, 
nor adopt the precise language of either the proposed statute or the re-
porter's note. The ALI Study, moreover, cautions that the reporter's 
notes refect “the Reporter's work alone,” not a position taken by the 
Institute. ALI Study, p. x. 

11 The dissent offers a history lesson on the ancient common-law princi-
ple of “journey's account,” see post, at 95–97, and n. 4, but nothing sug-
gests that the 101st Congress had any such ancient law in mind when it 
drafted § 1367(d). Cf. post, at 100. More likely, Congress was mindful 
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D 

The District asks us to zero in on § 1367(d)'s “express inclu-
sion” of the “period of 30 days after the claim is dismissed” 
within the tolling period. Brief for Respondent 20 (internal 
quotation marks omitted). Under Artis' stop-the-clock in-
terpretation, the District contends, “the inclusion of 30 days 
within the tolling period would be relegated to insignifcance 
in the mine-run of cases.” Id., at 21 (citation and internal 
quotation marks omitted). In § 1367(d), Congress did pro-
vide for tolling not only while the claim is pending in federal 
court, but also for 30 days thereafter. Including the 30 days 
within § 1367(d)'s tolling period accounts for cases in which a 
federal action is commenced close to the expiration date of 
the relevant state statute of limitations. In such a case, the 
added days give the plaintiff breathing space to refle in 
state court. 

Adding a brief span of days to the tolling period is not 
unusual in stop-the-clock statutes. In this respect, § 1367(d) 
closely resembles 46 U. S. C. § 53911, which provides, in a 
subsection titled “Tolling of limitations period,” that if a 
plaintiff submits a claim for war-related vessel damage to the 
Secretary of Transportation, “the running of the limitations 
period for bringing a civil action is suspended until the 
Secretary denies the claim, and for 60 days thereafter.” 
§ 53911(d). Numerous other statutes similarly append a 
fxed number of days to an initial tolling period. See, e. g., 
22 U. S. C. § 1631k(c) (“Statutes of limitations on assessments 
. . . shall be suspended with respect to any vested property 
. . . while vested and for six months thereafter . . . .”); 26 
U. S. C. § 6213(f)(1) (“In any case under title 11 of the United 
States Code, the running of the time prescribed by subsec-
tion (a) for fling a petition in the Tax Court with respect to 
any defciency shall be suspended for the period during 

that “suspension” during the pendency of other litigation is “the common-
law rule.” Chardon, 462 U. S., at 655. 
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which the debtor is prohibited by reason of such case from 
fling a petition in the Tax Court with respect to such def-
ciency, and for 60 days thereafter.”); § 6503(a)(1) (“The run-
ning of the period of limitations provided in section 6501 or 
6502 . . . shall . . . be suspended for the period during which 
the Secretary is prohibited from making the assessment . . . 
and for 60 days thereafter.”); 50 U. S. C. § 4000(c) (“The run-
ning of a statute of limitations against the collection of 
tax deferred under this section . . . shall be suspended for 
the period of military service of the servicemember and 
for an additional period of 270 days thereafter.”). Thus, 
the “30 days” provision casts no large shadow on Artis' 
interpretation. 

Section 1367(d)'s proviso, “unless State law provides for a 
longer tolling period,” could similarly aid a plaintiff who fled 
in federal court just short of the expiration of the state limi-
tations period. She would have the beneft of § 1367(d)'s 30-
days-to-refle prescription, or such longer time as state law 
prescribes.12 It may be that, in most cases, the state-law 
tolling period will not be longer than § 1367(d)'s. But in 
some cases it undoubtedly will. For example, Indiana per-
mits a plaintiff to refle within three years of dismissal. See 
Ind. Code § 34–11–8–1 (2017). And Louisiana provides that 
after dismissal the limitations period “runs anew.” La. Civ. 
Code Ann., Arts. 3462, 3466 (West 2007). 

12 The dissent, post, at 99–100, conjures up absurdities not presented by 
this case, for the District of Columbia has no law of the kind the dissent 
describes. All agree that the phrase “unless State law provides for a 
longer tolling period” leaves room for a more generous state-law regime. 
The dissent posits a comparison between the duration of the federal suit, 
plus 30 days, and a state-law grace period. But of course, as the dissent 
recognizes, post, at 99, the more natural comparison is between the amount 
of time a plaintiff has left to refle, given the beneft of § 1367(d)'s tolling 
rule, and the amount of time she would have to refle under the applicable 
state law. Should the extraordinary circumstances the dissent envisions 
in fact exist in a given case, the comparison the dissent makes would be 
far from inevitable. 
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III 

Satisfed that Artis' text-based arguments overwhelm the 
District's, we turn to the District's contention that the stop-
the-clock interpretation of § 1367(d) raises a signifcant con-
stitutional question: Does the statute exceed Congress' au-
thority under the Necessary and Proper Clause, Art. I, § 8, 
cl. 18, because its connection to Congress' enumerated pow-
ers is too attenuated or because it is too great an incursion on 
the States' domain? Brief for Respondent 46–49. To avoid 
constitutional doubt, the District urges, we should adopt its 
reading. “[W]here an alternative interpretation of [a] stat-
ute is fairly possible,” the District reminds, we have con-
strued legislation in a manner that “avoid[s] [serious con-
stitutional] problems” raised by “an otherwise acceptable 
construction.” INS v. St. Cyr, 533 U. S. 289, 299–300 (2001) 
(internal quotation marks omitted). But even if we re-
garded the District's reading of § 1367(d) as “fairly possible,” 
our precedent would undermine the proposition that 
§ 1367(d) presents a serious constitutional problem. See 
Jinks, 538 U. S., at 461–465. 

In Jinks, we unanimously rejected an argument that 
§ 1367(d) impermissibly exceeds Congress' enumerated pow-
ers.13 Section 1367(d), we held, “is necessary and proper for 
carrying into execution Congress's power `[t]o constitute Tri-
bunals inferior to the supreme Court,' . . . and to assure 
that those tribunals may fairly and effciently exercise `[t]he 

13 The dissent refers to an “understanding,” post, at 104, by the Court 
in Jinks v. Richland County, 538 U. S. 456 (2003), that § 1367(d) accords 
only a 30-day “window” for refling in state court. Scattered character-
izations in the Jinks briefng might be seen as conveying that understand-
ing. See post, at 104–105, n. 9. The opinion itself, however, contains 
nary a hint of any such understanding. And indeed, one year earlier, we 
described § 1367(d) as having the effect of stopping the clock, i. e., “toll[ing] 
the state statute of limitations for 30 days in addition to however long the 
claim had been pending in federal court.” Raygor v. Regents of Univ. of 
Minn., 534 U. S. 533, 542 (2002). 
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judicial Power of the United States.' ” Id., at 462 (quoting 
U. S. Const., Art. I, § 8, cl. 9, and Art. III, § 1). 

In two principal ways, we explained, § 1367(d) is “condu-
cive to the due administration of justice in federal court.” 
538 U. S., at 462 (internal quotation marks omitted). First, 
“it provides an alternative to the unsatisfactory options that 
federal judges faced when they decided whether to retain 
jurisdiction over supplemental state-law claims that might 
be time barred in state court.” Ibid. Section 1367(d) thus 
“unquestionably promotes fair and effcient operation of the 
federal courts.” Id., at 463. Second, § 1367(d) “eliminates 
a serious impediment to access to the federal courts on the 
part of plaintiffs pursuing federal- and state-law claims” aris-
ing from the same episode. Ibid. With tolling available, a 
plaintiff disinclined to litigate simultaneously in two forums 
is no longer impelled to choose between forgoing either her 
federal claims or her state claims. 

Moreover, we were persuaded that § 1367(d) was “plainly 
adapted” to Congress' exercise of its enumerated power: 
There was no cause to suspect that Congress had enacted 
§ 1367(d) as a “ `pretext' for `the accomplishment of objects 
not entrusted to [it],' ”; nor was there reason to believe that 
the connection between § 1367(d) and Congress' authority 
over the federal courts was too attenuated. Id., at 464 
(quoting McCulloch v. Maryland, 4 Wheat. 316, 423 (1819)). 

Our decision in Jinks also rejected the argument that 
§ 1367(d) was not “proper” because it violates principles of 
state sovereignty by prescribing a procedural rule for state 
courts' adjudication of purely state-law claims. 538 U. S., at 
464–465. “Assuming [without deciding] that a principled di-
chotomy can be drawn, for purposes of determining whether 
an Act of Congress is `proper,' between federal laws that 
regulate state-court `procedure' and laws that change the 
`substance' of state-law rights of action,” we concluded that 
the tolling of state limitations periods “falls on the [permissi-
ble] `substantive' side of the line.” Ibid. 
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The District's contention that a stop-the-clock prescription 
serves “no federal purpose” that could not be served by a 
grace-period prescription is unavailing. Brief for Respond-
ent 49. Both devices are standard, off-the-shelf means of 
accounting for the fact that a claim was timely pressed in 
another forum. Requiring Congress to choose one over the 
other would impose a tighter constraint on Congress' discre-
tion than we have ever countenanced. 

The concern that a stop-the-clock prescription entails a 
greater imposition on the States than a grace-period pre-
scription, moreover, may be more theoretical than real. 
Consider the alternative suggested by the D. C. Superior 
Court. Plaintiffs situated as Artis was could simply fle two 
actions and ask the state court to hold the suit fled there in 
abeyance pending disposition of the federal suit. See supra, 
at 78. Were the dissent's position to prevail, cautious plain-
tiffs would surely take up the D. C. Superior Court's sugges-
tion. How it genuinely advances federalism concerns to 
drive plaintiffs to resort to wasteful, ineffcient duplication 
to preserve their state-law claims is far from apparent. See, 
e. g., Stevens, 751 A. 2d, at 1002 (it “work[s] against judicial 
effciency . . . to compel prudent federal litigants who present 
state claims to fle duplicative and wasteful protective suits 
in state court”). 

We do not gainsay that statutes of limitations are “fun-
damental to a well-ordered judicial system.” Board of 
Regents of Univ. of State of N. Y. v. Tomanio, 446 U. S. 
478, 487 (1980). We note in this regard, however, that a 
stop-the-clock rule is suited to the primary purposes of limi-
tations statutes: “preventing surprises” to defendants 
and “barring a plaintiff who has slept on his rights.” Amer-
ican Pipe & Constr. Co., 414 U. S., at 554 (internal quotation 
marks omitted). Whenever § 1367(d) applies, the defendant 
will have notice of the plaintiff 's claims within the state-
prescribed limitations period. Likewise, the plaintiff 
will not have slept on her rights. She will have timely as-
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serted those rights, endeavoring to pursue them in one 
litigation. 

* * * 

For the reasons stated, we resist unsettling the usual un-
derstanding of the word “tolled” as it appears in legislative 
time prescriptions and court decisions thereon. The judg-
ment of the D. C. Court of Appeals is therefore reversed, and 
the case is remanded for further proceedings not inconsistent 
with this opinion. 

It is so ordered. 

Justice Gorsuch, with whom Justice Kennedy, Jus-
tice Thomas, and Justice Alito join, dissenting. 

Chesterton reminds us not to clear away a fence just be-
cause we cannot see its point. Even if a fence doesn't seem 
to have a reason, sometimes all that means is we need to look 
more carefully for the reason it was built in the frst place. 

The same might be said about the law before us. Section 
1367(d) provides that “[t]he period of limitations . . . shall be 
tolled while the claim is pending and for a period of 30 days 
after it is dismissed unless State law provides for a longer 
tolling period.” 28 U. S. C. § 1367(d). Grown from a rich 
common law and state statutory tradition, this provision 
serves a modest role. If a federal court dismisses a party's 
state law claim without ruling on its merits, the law ensures 
the party will enjoy whatever time state law allows, or at 
least 30 days, to refle the claim in state court. 

Today the Court clears away this traditional rule because 
it overlooks the original reasons for it. For the frst time in 
the statute's history the Court now reads the law to guaran-
tee parties not 30 days or whatever state law permits but 
months or years more to refle their dismissed state law 
claims in state court. Rather than reading the statute as 
generally deferring to state law judgments about the appro-
priate lifespan of state law claims brought in state courts, 
the Court now reads the statute as generally displacing them 
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in favor of a new federal rule. Indeed, the Court today tells 
state courts that they must routinely disregard clearly ex-
pressed state law defning the appropriate length of time 
parties should have to sue on state law claims in state tribu-
nals. Under the Court's rule, too, the disregard of state lim-
itations law promises to be not only routine but substantial. 
The Court's approach will require state courts to entertain 
state law claims that state law deems untimely not only by 
weeks or months but by many years, as 24 States, the Na-
tional Conference of State Legislatures, and the Council of 
State Governments warn us. And the Court demands all 
this without offering any rational account why it is necessary 
or proper to the exercise of one of the federal government's 
limited and enumerated powers. It may only be a small 
statute we are interpreting, but the result the Court reaches 
today represents no small intrusion on traditional state func-
tions and no small departure from our foundational princi-
ples of federalism. Respectfully, I dissent. 

Start with the statute's key term. Where, as here, a law 
instructs us to “toll” a limitations period, we know it may be 
telling us to do one of (at least) two different things. The 
dictionary informs that to “toll” means “[t]o take away, bar, 
defeat, [or] annul.” See 18 Oxford English Dictionary 204 
(2d ed. 1989); Webster's New International Dictionary 2662 
(2d ed. 1957) (“[t]o take away; to vacate; to annul”); Oxford 
Latin Dictionary 1947 (1982) (“tollere,” the Latin origin, 
means to “remove” or “lift”). So when a statute speaks of 
tolling a limitations period it can, naturally enough, mean 
either that the running of the limitations period is suspended 
or that the effect of the limitations period is defeated. The 
frst understanding stops the limitations clock running until 
a specifed event begins it running again: Call it the stop 
clock approach. The second understanding allows the limi-
tations clock to continue to run but defeats the effect of the 
clock's expiration for an additional specifed period of time: 
Call it the grace period approach. 
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That both of these understandings of the word “toll” are 
indeed possible and in fact historically common this Court 
has already explained in Chardon v. Fumero Soto, 462 U. S. 
650 (1983): 

“ ̀ Tolling effect' refers to the method of calculating the 
amount of time available to fle suit after tolling has 
ended. The statute of limitations might merely be sus-
pended; if so, the plaintiff must fle within the amount of 
time left in the limitations period. . . . It is also possible 
to establish a fxed period such as six months or one 
year during which the plaintiff may fle suit, without 
regard to the length of the original limitations period or 
the amount of time left when tolling began.” Id., at 
652, n. 1 (emphasis added). 

When it comes to federal law today, Chardon has further 
explained, both kinds of tolling can be found. “[S]ome fed-
eral statutes provide for suspension” of the running of the 
limitations period, or the stop clock approach, while “other 
statutes establish a variety of different tolling effects,” in-
cluding grace periods for refling after dismissal. Id., at 660, 
n. 13. 

Neither is it a surprise that Chardon acknowledged tolling 
statutes might come in (at least) these two varieties. At 
common law, both types of tolling were well and long known, 
if often employed in different circumstances to address dif-
ferent problems in equitably tailored ways. 

Take the stop clock approach. While any generalization 
is subject to its exceptions, the stop clock approach was often 
used at common law to suspend a plaintiff 's duty to bring a 
timely lawsuit if, and for the period, the plaintiff was pre-
vented from coming to court due to some disability. And 
this common law rule made common sense in those circum-
stances. After all, if (say) a defendant's fraud prevented the 
plaintiff from discovering his injury, it's easy enough to see 
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why the limitations clock should stop running until the fraud 
is revealed and the disability thus dissipated.1 

By contrast, the grace period approach was commonly 
used in cases where, as here, the plaintiff made it to court in 
time but arrived in the wrong court and had to refle in the 
right one. In this situation, equity didn't necessarily call for 
suspending the running of the limitations period for what-
ever arbitrary period of time—weeks or months or years— 
the suit happened to sit in court before dismissal. It's not 
as if the defendant or uncontrollable circumstances had con-
spired to prevent the plaintiff from proceeding during that 
period. Instead, the law commonsensically held that in 
these circumstances a grace period would suffce to allow 
the plaintiff a brief time to fnd his way to and refle in the 
correct court.2 

Indeed, grace periods appear to fnd their roots in a com-
mon law rule known as the “journey's account” that ex-

1 See Developments in the Law: Statutes of Limitations, 63 Harv. L. 
Rev. 1177, 1220 (1950) (“[C]ircumstances which—despite the existence of 
a right to sue—hinder or prevent suit have been recognized by courts and 
legislatures as cause for postponing the start of the statutory period until 
the occurrence of some additional fact, or for interrupting the running of 
limitations while some condition exists”); 13 American and English Ency-
clopaedia of Law 739–745 (1890) (discussing “disabilities which postpone 
the running of the statute,” such as infancy, absence of the defendant, 
insanity, and imprisonment). 

2 See, e. g., Woods v. Houghton, 67 Mass. 580, 583 (1854) (grace period 
allowed after plaintiff fled in the “wrong county”); Pittsburg, C., C. & 
St. L. R. Co. v. Bemis, 64 Ohio St. 26, 27–28, 59 N. E. 745 (1901) (grace 
period allowed after suit was dismissed by federal court); Cox v. Strick-
land, 120 Ga. 104, 110, 47 S. E. 912, 915 (1904) (grace period allowed for 
refling “in the proper forum”). Indeed, courts have rejected the stop 
clock approach in determining the time to refle. See Martin v. Archer, 
21 S. C. L. 211, 215 (1837) (“A former suit is not a suspension of the statute 
during the time it is pending”). Simply put, when it came to tolling ef-
fects, the “pendency of legal proceedings” was “quite different from disa-
bilities.” 13 American and English Encyclopaedia of Law, at 745–746. 



Page Proof Pending Publication

96 ARTIS v. DISTRICT OF COLUMBIA 

Gorsuch, J., dissenting 

pressly sought to account for and afford to a dismissed party 
“the number of days which [he] must spend in journeying to 
the court” to refle his claim. 37 C. J., Limitations of Actions 
§ 526, p. 1082 (1925); see 1 E. Coke, Second Part of the Insti-
tutes of the Laws of England 567 (1797) (“[T]he common law 
set downe the certaine time of 15 dayes,” because “a dayes 
journey is accounted in law 20 miles,” as “a reasonable time 
. . . within which time wheresoever the court of justice sate 
in England, the party . . . wheresoever he dwelt in England 
. . . might . . . by the said account of dayes journies appeare 
in court”); Spencer's Case, 6 Co. Rep. 96, 10a, 77 Eng. Rep. 
267 (K. B. 1603) (party has “the beneft of a new writ by 
journeys accompts” after frst writ “abated”); Elstob v. 
Thorowgood, 1 Raym. Ld. 283, 91 Eng. Rep. 1086, 1087 (K. B. 
1697) (party has 30 days to bring an action “by journeys 
account” to avoid “the Statute of Limitations”). 

When it comes to the statute before us, the textual and 
contextual clues point in the same and unsurprising direc-
tion. Much like the journey's account from which it origi-
nated, section 1367(d)'s “tolling” provision seeks to provide 
the plaintiff who fnds her case dismissed because she fled 
in the wrong court a reasonable grace period to journey to 
the right court to refle. No more and no less. 

Take the textual clues. Section 1367(d) says that “the pe-
riod of limitations . . . shall be tolled while the claim is pend-
ing and for a period of 30 days after it is dismissed unless 
State law provides for a longer tolling period.” (Emphasis 
added.) Note that the law uses the words “tolled” and “toll-
ing” in the same sentence. Normally, we assume that when 
Congress repeats a term in a statute the term's meaning 
remains constant throughout. And that assumption is 
surely “at its most vigorous” where, as here, Congress re-
peats the same term in the same sentence. Brown v. Gard-
ner, 513 U. S. 115, 118 (1994). 

This traditional rule of construction tells us a great deal. 
It does because no one doubts that the state law “tolling 
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period[s]” referenced in the second half of the sentence were 
at the time of section 1367(d)'s enactment—and still are— 
grace periods allowing parties a specifed number of days or 
months after dismissal to refle in the proper court. See, 
e. g., Colo. Rev. Stat. § 13–80–111(1) (1990) (providing that 
the plaintiff “may commence a new action upon the same 
cause of action within ninety days after the termination of 
the original action”).3 In fact, these statutes were often 
self-consciously patterned on the journey's account doctrine, 
seeking to address much the same problem the common law 
faced with much the same solution.4 And the fact that Con-
gress used a variant of the word “toll” in the second half of 
the sentence to refer to grace periods strongly suggests it 
did so in the frst half of the sentence too. So the frst 
phrase “shall be tolled while the claim is pending and for a 

3 At the time of section 1367(d)'s enactment, it appears at least 31 of 36 
States that provided tolling of some kind guaranteed a grace period. See 
also App. to Brief for National Conference of State Legislatures et al. as 
Amici Curiae 1a–25a (discussing current state statutes). 

4 The “[p]rinciple of journeys account became defnitely fxed and some-
what enlarged in England by an early statute . . . . This statute, with 
varying changes, has been enacted in nearly all of the states of the Union.” 
19 American and English Encyclopaedia of Law 262 (2d ed. 1901); Cox, 
supra, at 109, 47 S. E., at 915 (explaining that, “in lieu” of the journey's 
account, the colonial act of 1767 permitted “a new action within one year” 
of dismissal, and then the act of 1847 allowed a new action within six 
months of dismissal “notwithstanding the intervening bar of the statute”); 
Denton v. Atchison, 76 Kan. 89, 91, 90 P. 764, 765 (1907) (statute adopted 
“the common-law rule of `journeys account' ”); English v. T. H. Rogers 
Lumber Co., 68 Okla. 238, 240, 173 P. 1046, 1048 (1918) (“Statutes such as 
ours are said to have their origin in the common law rule of `journeys 
account' ”); Baker v. Cohn, 266 App. Div. 236, 239, 41 N. Y. S. 2d 765, 767 
(1943) (“Historically, the extension of one year's time . . . is said to be an 
outgrowth of the ancient common law rule of `journey's account' ”); Soren-
sen v. Overland Corp., 142 F. Supp. 354, 362 (Del. 1956) (“The statute of 
`journeys' account' is one founded under English law, and enacted in most 
jurisdictions today”); Wilt v. Smack, 147 F. Supp. 700, 702 (ED Pa. 1957) 
(“Statutes of Journey's Account originated in England and have long ex-
isted, in varying forms, among the states”). 
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period of 30 days” should be understood to extend a grace 
period of 30 days after dismissal much as the second phrase 
“tolling period” is understood to refer the reader to parallel 
state law grace periods affording short periods for refling 
after dismissal. 

The alternative reading endorsed by the Court today ex-
tends too little respect to Congress's competency as drafter. 
It asks us to assume the legislature was so garbled in its 
expression that it switched the meaning of the term “toll” 
halfway through a single sentence without telling anyone. 
It asks us to conclude that when Congress spoke of the pe-
riod “tolled” in the frst part of the sentence it meant to refer 
(unambiguously, no less) to a stop clock approach even 
though it used the term “tolling period” to refer to existing 
state law grace periods in the second part of the sentence. 
The statute's text drops no hint of such a silent switch and 
it's a lexicographical leap our traditional rules of statutory 
interpretation warn against. 

That, though, represents just the beginning of the textual 
troubles with the approach the Court adopts. Consider next 
the fact that section 1367(d) tells us to apply its federal toll-
ing rule “unless” state law provides a “longer tolling period.” 
In this way, the statute asks us to compare the length of the 
state “tolling period” with the length of the federal “tolling 
period” set by section 1367(d) and apply the longer one. See 
ante, at 88 (courts apply the federal rule if “the state-law 
tolling period will not be longer than § 1367(d)'s”). The 
equation we're asked to perform is straightforward and sen-
sible if we understand both the state and federal “tolling 
periods” discussed in this statute as grace periods. We sim-
ply pick the longer grace period: Is it the federal 30-day pe-
riod or one provided by state law? 

By contrast, the equation is anything but straightforward 
or sensible under the Court's approach. The Court tells us 
that, under its reading of the statute, the federal “tolling 
period” is the “duration of the claim's pendency in federal 
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court” plus 30 days. See ante, at 85, 88. So the decision 
whether to apply the federal or the state tolling period turns 
not on the sensible question which would afford the plaintiff 
more time to refle but instead on the happenstance of how 
long the plaintiff 's claim sat in federal court before dismissal. 
Under the Court's interpretation, we apply the federal stop 
clock rule if, but only if, the time the case happened to linger 
in federal court before dismissal (plus 30 days) is longer than 
the relevant state grace period. But to state the test is to 
see it is a nonsense—one we would not lightly attribute to 
any rational drafter, let alone Congress. 

Consider some examples of the absurdities that follow 
from the apples-to-oranges comparison the Court's test re-
quires. Say state law provides a 5-year statute of limita-
tions and a 1-year grace period for refling. The plaintiff 
fles in federal court one day before the statute of limitations 
expires. The litigation in federal court lasts one year. 
Under the Court's view, the federal “tolling period” would 
be 1 year plus 30 days—the time the claim was pending in 
federal court plus 30 days after dismissal. That period is 
longer than the state tolling period of one year and so the 
federal tolling rule, not the state rule, controls—leaving the 
plaintiff only 31 days to refle her claim after dismissal even 
though state law would have allowed a full year. 

That may be curious enough, but curiouser it gets. Now 
suppose the litigation in federal court lasts only 10 months. 
That makes the federal tolling period only 11 months (10 
months plus 30 days). Under the Court's view, state law 
now provides a longer tolling period (one year) and the liti-
gant gets a full year to refle in state court instead of 31 
days. No one has offered a reason why the happenstance of 
how long the federal litigation lasted should determine how 
much time a litigant has to refle in state court. Yet that is 
what the Court's reading of section 1367(d) demands. 

Of course, it's easy enough to imagine the rule the Court 
really wants to adopt today: It would like to afford litigants 
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as a matter of federal law the beneft of a stop clock approach 
whenever doing so would yield more time to refle than the 
State's grace period would permit. But to accomplish so 
much we would need a very different statute than the one 
we have. We would need to be able to compare the relevant 
state law grace “tolling period” not with the federal “tolling 
period” as the statute says but with the amount of time left 
under the relevant state limitations period on the date the 
plaintiff fled her federal suit. The problem is, no one has 
even hinted how we might lawfully superimpose all those 
italicized words (entirely of our own devise) onto the statu-
tory text.5 

There are still more textual clues that we have lost our 
way today. Congress spoke of the federal tolling period as 
embracing “30 days after . . . dismissal.” That language 
sounds like and fts with a traditional grace period or jour-
ney's account approach. As we've seen, grace periods often 
speak about affording parties some short period of time after 
dismissal to refle their claims. Meanwhile, this language 
proves no small challenge to square with a stop clock ap-
proach. Generally we say a clock is stopped due to the onset 
of a particular event like a disability: Something usually 
causes the stopping of the clock and when that something 
goes away, the clock restarts. Here, the Court says, the 
clock stops once a claim is pending in federal court. Yet it 
doesn't restart when that something—the claim's pend-
ency—goes away but instead waits another 30 days before 
ticking again. All without any apparent reason for the addi-
tional delay. 

5 The Court suggests that a comparison between state and federal toll-
ing periods may not be “inevitable” and that in “extraordinary circum-
stances” like those discussed above a comparison between the state tolling 
period and the time left on the clock before the federal fling might prove 
“more natural.” Ante, at 88, n. 12. But even here the Court does not 
attempt to explain how the latter comparison might be fairly extracted 
from the statutory text—let alone only in “extraordinary circumstances.” 
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This case illustrates the oddity. Petitioner fled her suit 
in federal court with 23 months remaining on the 3-year stat-
ute of limitations. The case remained in federal district 
court for nearly three years before dismissal. Under the 
grace period approach the 30-day provision does just as it 
appears, providing petitioner with 30 days to journey to and 
refle in the correct court. Under the stop clock approach, 
though, the statute affords petitioner 23 months plus a ran-
dom 30-days more to refle. Indeed, on the stop clock ap-
proach the only work the 30-day period is even imaginably 
left to do comes in cases where the plaintiff fled her federal 
suit at the very end of the limitations period. And if that's 
the only problem Congress sought to address, it chose a 
mighty murky way to do it, for the parties point to not a 
single stop clock provision in all of federal law that includes 
language anything like this. All while (again) this language 
fts hand in glove with every grace period statute known.6 

6 The Court offers a couple of competing textual arguments but neither 
can bear much weight. 

First, the Court suggests that deriving a grace period from the statu-
tory term “period of limitations” requires “strain[ing].” Ante, at 84. 
But the fact is both the grace period and stop clock interpretations require 
some (and some very similar) inferences. The grace period approach con-
strues the term “period of limitations” as directing us to the “effect of the 
period of limitations” that is tolled or taken away. For its part mean-
while, the stop clock approach construes “period of limitations” to refer to 
the “running of the period of limitations” that is tolled or taken away. 
The question is which inference is more persuasive. And in light of the 
dual kinds of tolling the law has long recognized, as well as the textual and 
contextual clues before us (some still to be discussed), the better answer 
is clear. 

Second, the Court complains that the grace period interpretation ren-
ders “superfuous” the phrase “while the claim is pending.” Ante, at 85. 
But the phrase does important work under the grace period approach, 
ensuring that the expiration of the limitations period does not take effect 
while the claim is pending in federal court. Indeed and somewhat para-
doxically, the Court itself implicitly recognizes that the language does real 
work when it suggests (in its next sentence no less) that the grace period 
approach could “yield an absurdity” by working to revive a claim that has 
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Beyond all these textual clues lie important contextual 
ones too. When Congress replants the roots of pre-existing 
law in the federal code, this Court assumes it brings with it 
the surrounding soil, retaining the substance of the tradition 
it engages. Respect for Congress, this Court has held, 
means assuming it knows and “legislate[s] against a back-
ground of [the] common law . . . principles” found in the feld 
where it is working. Samantar v. Yousuf, 560 U. S. 305, 320, 
n. 13 (2010); see also Goodyear Atomic Corp. v. Miller, 486 
U. S. 174, 184–185 (1988). And, as we've seen, the state law 
of tolling Congress expressly referenced and replanted in 
section 1367(d) comes heavily encrusted with meaning. In 
cases involving dismissal and refling, state statutory law and 
the common law from which it grew have long afforded a 
grace period to allow the litigant an appropriately tailored 
time to fnd his way to the proper court. Meanwhile, a stop 
clock approach isn't usually part of this ecosystem for noth-
ing has disabled the litigant from reaching a court in the frst 
place and all he must do is journey from the old court to 
the new one. We don't assume Congress strips replanted 
statutes of their soil, and we should not assume Congress 
displaced so much tradition in favor of something compara-
tively foreign.7 

already expired before it is brought in federal court. Ibid. There is of 
course no absurdity in it, for the term “while the claim is pending” does 
the important work of addressing that very concern, preventing the expi-
ration of the statute of limitations from taking effect while the claim is 
pending even as the language also and sensibly permits the statute of 
limitations to take effect if it expires before the plaintiff fles his claim in 
federal court. 

7 The Court dismisses this “history lesson” on the ground that it doesn't 
know if Congress had “the ancient common-law . . . in mind.” Ante, at 
86, n. 11. But respect for Congress's competency means we presume it 
knows the substance of the state laws it expressly incorporates into its 
statutes and the common law against which it operates. See supra this 
page. When the Court turns to offer its own competing contextual evi-
dence, it observes that a stop clock approach can be found in many other 
places in the U. S. Code. See ante, at 80, and n. 4, 87–88. But it turns 
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The Court's reformation of the statute introduces another 
problem still—one of signifcantly greater magnitude yet. 
In our constitutional structure, the federal government's 
powers are supposed to be “few and defned,” while the pow-
ers reserved to the States “remain . . . numerous and indef-
nite.” The Federalist No. 45, p. 328 (B. Wright ed. 1961) 
(J. Madison); McCulloch v. Maryland, 4 Wheat. 316, 405 
(1819). No doubt, the Constitution affords Congress the au-
thority to make laws that are “necessary and proper” to 
carry out its defned duties. Art. I, § 8, cl. 18. But it is 
diffcult to see how, on the Court's interpretation, section 
1367(d) might be said to survive that test—how it might be 
said to be necessary and proper to effectuate any recognized 
federal power or how it could be called anything other than 
an unconstitutional intrusion on the core state power to de-
fne the terms of state law claims litigated in state court 
proceedings.8 

Under our precedent, the analysis here begins with Jinks 
v. Richland County, 538 U. S. 456 (2003). Without some toll-
ing rule for dismissed state law supplemental claims, the 

out the Court's stop clock examples often involve situations where some 
disability prevents the plaintiff from proceeding to court. See, e. g., 26 
U. S. C. § 6213(f)(1) (limitations period for fling a petition in the Tax Court 
“shall be suspended for the period during which the debtor is prohibited . . . 
from fling a petition”); § 6503(a)(1) (limitations period on making an as-
sessment shall “be suspended for the period during which the Secretary is 
prohibited from making the assessment”). Notably, not one of the Court's 
examples purports to address a situation like the one we face: where the 
plaintiff has proved able to come to court but merely chose the wrong one. 
The Court's own contextual evidence, then, serves to illustrate just how 
unusual and out of place a stop clock approach would be here. 

8 Of course, the case before us arises from litigation in the District of 
Columbia where the federal government enjoys plenary power. See 
Art. I, § 8, cl. 17. But the federalism concern here cannot be ignored, as 
the Court today rightly acknowledges, ante, at 89–92, because the statute 
at issue applies nationwide and the vast bulk of its applications come in 
the States and implicate state causes of action, state limitations laws, and 
state court proceedings. 
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Court in Jinks noted, federal courts would be left with 
“three basic choices:” (1) “condition dismissal of the state-law 
claim on the defendant's waiver of any statute-of-limitations 
defense in state court”; (2) “retain jurisdiction over the 
state-law claim even though it would more appropriately be 
heard in state court”; or (3) “dismiss the state-law claim but 
allow the plaintiff to reopen the federal case if the state court 
later held the claim to be time barred.” Id., at 462–463. 
All three choices, the Court held, would negatively affect the 
“ ̀ administration of justice' in federal court” and thus impair 
the exercise of the enumerated “judicial power” of the fed-
eral government in Article III. Id., at 462 (emphasis added). 
Accordingly, the Court reasoned, some tolling rule “assur-
[ing] that state-law claims asserted under [the supplemental 
jurisdiction statute] will not become time barred while pend-
ing in federal court” is necessary and proper to the execution 
of the federal judicial power. Id., at 464. 

The necessary and proper federal interest Jinks recog-
nized is fully discharged by a grace period. Even petitioner 
appears to concede this. See Brief for Petitioner 27 (“Of 
course, the grace period approach also guarantees a plaintiff 
who is unsuccessful in federal court the opportunity to bring 
a claim in state court”). Nor could anyone easily argue oth-
erwise. Jinks itself proceeded to uphold the constitutional-
ity of section 1367(d) as necessary and proper on the basis of 
an understanding that the statute guaranteed just 30 days 
to a disappointed litigant to refle in state court. No one in 
Jinks even hinted that a longer period might be necessary 
or proper to serve any valid federal interest.9 

9 See Brief for Petitioner in Jinks v. Richland County, O. T. 2002, 
No. 02–258, p. 9 (“The tolling window created lasts only 30 days after 
dismissal without prejudice from district court”); id., at 37 (section 1367(d) 
“provides a de minimis window in which a plaintiff may refle in state 
court if the limitations period expires during the pendency of the federal 
district court action”); Brief for Respondent in No. 02–258, p. 31 (describ-
ing section 1367(d) as providing “a thirty-day tolling window”); Brief for 
United States in No. 02–258, pp. 16, 22 (describing section 1367(d) as “mini-
mally intrusive on state prerogatives” since it ensures that the “statute of 
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For good reason, it turns out. Trying to imagine how the 
Court's novel twist on section 1367(d) might serve a neces-
sary and proper federal interest is a hard business. To dis-
charge the federal interest in preventing state law claims 
from “becom[ing] time barred while pending in federal 
court” it may be necessary to impose a short grace period. 
But how is it necessary to do anything more than that, like 
consult the happenstance of how long the federal court took 
to dismiss the case and then tack an equivalent number of 
months or years onto state law limitations periods? What 
federal interest could that even plausibly serve? The Court 
does not and cannot attempt an answer because its proffered 
solution is simply orthogonal to any federal concern. 

To be sure, the Court suggests that its approach will help 
the States. See ante, at 91. But a great many States have 
suggested the opposite, complaining to us that the Court's 
approach will regularly relegate to the dustbin their own 
state limitations policy choices. See Brief for State of Wis-
consin et al. as Amici Curiae 22–27; Brief for National Con-
ference of State Legislatures et al. as Amici Curiae 6–29. 
And surely they would seem better positioned than we to 
know their own interests. To this, the Court replies that 
“[w]ere the dissent's position to prevail, cautious plaintiffs 
would surely” fle “two actions [one in federal, the other in 
state court] and ask the state court to hold the suit fled 
there in abeyance pending disposition of the federal suit,” 
causing “plaintiffs to resort to wasteful, ineffcient duplica-
tion.” Ante, at 91. But, of course, this observation does 
nothing to tell us whether stop clock tolling is necessary to 
serve a federal interest. Nor does it even tell us whether 
stop clock tolling is necessary to help the States. A very 

limitations on the pendent claim will not expire during the pendency of 
the federal-court action”); Pet. for Cert. in No. 02–258, p. 22 (“Section 
1367(d) merely saves—for a maximum excess period of 30 days—a preex-
isting lawsuit that must be refled to allow the matter to be heard in a 
forum preferable to the State, namely, in its own courts”); see also Brief 
for State of Wisconsin et al. as Amici Curiae 8–9. 



Page Proof Pending Publication

106 ARTIS v. DISTRICT OF COLUMBIA 

Gorsuch, J., dissenting 

long historical record before us suggests that grace periods 
have worked well to obviate the need for simultaneous flings 
in state and federal court; the Court offers no account why 
its innovation might be needed only now to rescue States 
from their own legislative choices about the appropriate life-
span of their state law claims. 

The Court's approach isn't just unnecessary; it isn't proper 
either. A law is not “proper for carrying into [e]xecution” 
an enumerated power if it “violates the principle of state 
sovereignty” reflected in our constitutional tradition. 
Printz v. United States, 521 U. S. 898, 923–924 (1997). The 
word “proper” was “used during the founding era to describe 
the powers of a governmental entity as peculiarly within the 
province or jurisdiction of that entity.” Lawson & Granger, 
The “Proper” Scope of Federal Power: A Jurisdictional In-
terpretation of the Sweeping Clause, 43 Duke L. J. 267, 297 
(1993). Limitations periods for state law claims fall well 
within the peculiar province of state sovereign authority. 
As Chancellor Kent explained, “ ̀ [t]he period suffcient to 
constitute a bar to the litigation of sta[l]e demands, is a ques-
tion of municipal policy and regulation, and one which be-
longs to the discretion of every government, consulting its 
own interest and convenience.' ” Sun Oil Co. v. Wortman, 
486 U. S. 717, 726 (1988) (quoting 2 J. Kent, Commentaries 
on American Law 462–463 (2d ed. 1832)). Described as 
“laws for administering justice,” time bars are “one of the 
most sacred and important of sovereign rights and duties.” 
Hawkins v. Barney's Lessee, 5 Pet. 457, 466 (1831). And 
“from a remote antiquity,” they have been the province of 
the sovereign “by which it exercises its legislation for all 
persons and property within its jurisdiction.” McElmoyle 
ex rel. Bailey v. Cohen, 13 Pet. 312, 327 (1839). Our States 
have long “exercise[d] this right in virtue of their sover-
eignty.” Ibid. 

The decision today gives short shrift to these traditional 
interests. Just consider how differently the two approaches 
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treat States when it comes to one of their most “important 
of sovereign rights.” Under a grace period approach, Con-
gress simply flls a void, for the great bulk of States provide 
for grace periods of 30 days or longer; only a few States don't 
allow that much or don't speak to the question. See n. 3, 
supra. So on the grace period account, Congress provides 
a modest backstop consistent with existing state law. By 
contrast, under the stop clock interpretation, state law grace 
periods are displaced whenever the federal litigation (plus 
those odd 30 days) happens to be longer than the state law 
grace period. And that, of course, is sure to happen often, 
for federal litigation is no quick business and state law grace 
periods often are. Any time federal litigation (plus, again, 
30 days) lasts longer than the 30- or 60- or 90- or 365-day 
grace period found in state law, state law will be forced to 
give way, and a federally mandated stop clock approach will 
usurp its place. 

The stop clock approach, then, ensures that traditional 
state law judgments about the appropriate lifespan of state 
law claims will be routinely displaced—and displaced in favor 
of nothing more than a fortuity (the time a claim sits in fed-
eral court) that bears no rational relationship to any federal 
interest. The Court's approach forces state courts to enter-
tain routinely state law claims that the state legislatures 
treat as no claims at all. And it forces state courts to enter-
tain claims that aren't just stale by days or weeks under 
state law, but stale by months or even many years too. So, 
for example, take a plaintiff who fles suit in federal court 
shortly after a 6-year state law limitations period begins 
running and the litigation lasts six years before it's fnally 
dismissed. Under the Court's approach, federal law will 
now promise the plaintiff nearly six years more (plus those 
stray 30 days again) to refle his claim in state court. Nei-
ther is this illustration fction; it is drawn from the facts 
of Berke v. Buckley Broadcasting Corp., 359 N. J. Super. 
587, 591–592, 821 A. 2d 118, 121 (App. Div. 2003). See also 
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Krause v. Textron Financial Corp., 2007 WL 8054628, *1–*2 
(Fla. Cir. Ct., May 9, 2007); Brief for State of Wisconsin et al. 
as Amici Curiae 20–21 (offering many more examples). 
Given all this, it's no wonder that 24 States, the National 
Conference of State Legislatures, and the Council of State 
Governments complain that the result the Court reaches 
today fies in the face of federalism.10 

The Court today clears away a fence that once marked a 
basic boundary between federal and state power. Maybe it 
wasn't the most vital fence and maybe we've just simply for-
gotten why this particular fence was built in the frst place. 
But maybe, too, we've forgotten because we've wandered so 
far from the idea of a federal government of limited and enu-
merated powers that we've begun to lose sight of what it 
looked like in the frst place. If the federal government can 
now, without any rational reason, force States to allow state 
law causes of action in state courts even though the state 
law limitations period expired many years ago, what exactly 
can't it do to override the application of state law to state 
claims in state court? What boundaries remain then? 

I respectfully dissent. 

10 The Court's reply—that stop clock tolling is “standard” and “off-the-
shelf”—is no answer. Ante, at 91. The propriety of a legal tool in one 
area does not establish its propriety in all; while stop clock tolling may be 
standard and off-the-shelf in other contexts (such as for equitable tolling) 
that doesn't mean it is necessary and proper here. Indeed, and as we've 
seen, the “standard” and “off-the-shelf” solution to the problem of dis-
missal and the need to refle is the one adopted at common law and by 
state law: a grace period. If we're interested in looking for the right 
shelf, that's the one. 
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The Clean Water Act generally prohibits “the discharge of any pollutant 
by any person,” except in express circumstances. 33 U. S. C. § 1311(a). 
A “discharge of a pollutant” includes “any addition of any pollutant to 
navigable waters from any point source,” § 1362(12), and the statutory 
term “navigable waters,” in turn, means “the waters of the United 
States,” § 1362(7). Section 1311(a) contains important exceptions to 
the general prohibition on discharge of pollutants, including two permit-
ting schemes that authorize certain entities to discharge pollutants into 
navigable waters: the National Pollutant Discharge Elimination System 
(NPDES) program administered by the Environmental Protection 
Agency (EPA) under § 1342, and a program administered by the Army 
Corps of Engineers (Corps) under § 1344. 

The statutory term “waters of the United States” delineates the geo-
graphic reach of those permitting programs as well as other substantive 
provisions of the Act. In 2015, the EPA and the Corps proffered a 
defnition of that term through an agency regulation dubbed the Waters 
of the United States Rule (WOTUS Rule or Rule). The WOTUS Rule 
“imposes no enforceable duty on any state, local, or tribal governments, 
or the private sector.” 80 Fed. Reg. 37102. As stated in its preamble, 
the Rule “does not establish any regulatory requirements” and is in-
stead “a defnitional rule that clarifes the scope of” the statutory term 
“waters of the United States.” Id., at 37054. 

There are two principal avenues of judicial review of an EPA action. 
Generally, parties may fle challenges to fnal EPA actions in federal 
district courts, typically under the Administrative Procedure Act. But 
the Clean Water Act enumerates seven categories of EPA actions for 
which review lies directly and exclusively in the federal courts of ap-
peals, including, as relevant here, EPA actions “approving or promulgat-
ing any effuent limitation or other limitation under section 1311, 1312, 
1316, or 1345,” § 1369(b)(1)(E), and EPA actions “issuing or denying any 
permit under section 1342,” § 1369(b)(1)(F). 

Several parties, including petitioner National Association of Manufac-
turers (NAM), challenged the Rule in United States District Courts 
across the country. Many parties, but not NAM, fled “protective” peti-
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tions for review in various Courts of Appeals to preserve their chal-
lenges should their District Court lawsuits be dismissed for lack of juris-
diction under § 1369(b). The appellate court actions were consolidated 
and transferred to the Court of Appeals for the Sixth Circuit. Mean-
while, the parallel actions in the District Courts continued. NAM in-
tervened as a respondent in the Sixth Circuit and, along with several 
other parties, moved to dismiss for lack of jurisdiction. The Govern-
ment opposed those motions, arguing that the challenges must be 
brought frst in the Court of Appeals because the WOTUS Rule fell 
within subparagraphs (E) and (F) of § 1369(b)(1). The Sixth Circuit de-
nied the motions to dismiss. 

Held: Because the WOTUS Rule falls outside the ambit of § 1369(b)(1), 
challenges to the Rule must be filed in federal district courts. 
Pp. 121–132. 

(a) Neither subparagraph (E) nor subparagraph (F) of § 1369(b)(1) 
grants courts of appeals exclusive jurisdiction to review the WOTUS 
Rule in the frst instance. Pp. 121–129. 

(1) Subparagraph (E) grants courts of appeals exclusive jurisdiction 
to review any EPA action “in approving or promulgating any effuent 
limitation or other limitation under section 1311, 1312, 1316, or 1345.” 
33 U. S. C. § 1369(b)(1)(E). The WOTUS Rule does not fall within that 
provision. To begin, the Rule is not an “effuent limitation,” which the 
Act defnes as “any restriction . . . on quantities, rates, and concentra-
tions” of certain pollutants “which are discharged from point sources 
into navigable waters.” § 1362(11). The WOTUS Rule imposes no 
such restriction; instead, it announces a regulatory defnition for a statu-
tory term. Nor does the Rule ft within subparagraph (E)'s “other limi-
tation” language. Congress' use of the phrase “effuent limitation or 
other limitation” suggests that an “other limitation” must be similar in 
kind to an “effuent limitation”: that is, a limitation related to the dis-
charge of pollutants. This natural reading is reinforced by subpara-
graph (E)'s cross-references to §§ 1311, 1312, 1316, and 1345, which each 
impose restrictions on the discharge of certain pollutants. The statu-
tory structure thus confrms that an “other limitation” must also be 
some type of restriction on the discharge of pollutants. Because the 
WOTUS Rule does no such thing, it falls outside the scope of subpara-
graph (E). 

Even if the Government's reading of “effuent limitation or other limi-
tation” were accepted, however, the Rule still does not fall within sub-
paragraph (E) because it is not a limitation promulgated or approved 
“under section 1311.” As subparagraph (E)'s statutory context makes 
clear, this phrase is most naturally read to mean that the effuent or 
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other limitation must be approved or promulgated “pursuant to” or “by 
reason of the authority of” § 1311. But the EPA did not promulgate 
or approve the WOTUS Rule under § 1311, which neither directs nor 
authorizes the EPA to defne a statutory phrase appearing elsewhere in 
the Act. Rather, the WOTUS Rule was promulgated or approved 
under § 1361(a), which grants the EPA general rulemaking authority “to 
prescribe such regulations as are necessary to carry out [its] functions 
under” the Act. 

The Government contends that the statutory language “under section 
1311” poses no barrier to its reading of subparagraph (E) because the 
WOTUS Rule's practical effect is to make § 1311's limitations applicable 
to the waters covered by the Rule. But the Government's “practical 
effects” test is not grounded in the statute, renders other statutory lan-
guage superfuous, and ignores Congress' decision to grant courts of 
appeals exclusive jurisdiction only over seven enumerated types of EPA 
actions set forth in § 1369(b)(1). Pp. 121–126. 

(2) The Government fares no better under subparagraph (F), which 
grants courts of appeals exclusive and original jurisdiction to review 
any EPA action “in issuing or denying any permit under section 1342.” 
§ 1369(b)(1)(F). That provision does not cover the WOTUS Rule, which 
neither issues nor denies NPDES permits issued under § 1342. Seeking 
to avoid that conclusion, the Government invokes this Court's decision 
in Crown Simpson Pulp Co. v. Costle, 445 U. S. 193, 196, and argues that 
the WOTUS Rule falls under subparagraph (F) because it is “function-
ally similar” to issuing or denying a permit. But that construction mis-
construes Crown Simpson, is unmoored from the statutory text, and 
would create surplusage in other parts of the statute. Pp. 126–129. 

(b) The Government's policy arguments provide no basis to depart 
from the statute's plain language. First, the Government contends that 
initial appellate court review of the WOTUS Rule would avoid a bifur-
cated judicial-review scheme under which courts of appeals would re-
view individual actions issuing or denying permits, whereas district 
courts would review broader regulations governing those actions. But, 
as explained, Congress has made clear that rules like the WOTUS Rule 
must be reviewed frst in federal district courts. Crown Simpson, 445 
U. S., at 197, distinguished. Moreover, the bifurcation that the Govern-
ment bemoans is no more irrational than Congress' choice to assign chal-
lenges to NPDES permits to courts of appeals and challenges to § 1344 
permits to district courts, see § 1369(b)(1)(E). And many of this Court's 
recent decisions regarding the agencies' application and defnition of 
“waters of the United States” have originated in district courts, not the 
courts of appeals. Second, the Court acknowledges that, as the Govern-
ment argues, routing WOTUS Rule challenges directly to the courts of 
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appeals may improve judicial effciency. But effciency was not Con-
gress' only consideration. Had Congress wanted to prioritize effciency, 
it could have authorized direct appellate court review of all nationally 
applicable regulations, as it did under the Clean Air Act, instead of 
structuring judicial review as it did in § 1369(b)(1). Third, the Govern-
ment argues that initial review in the courts of appeals promotes the 
important goal of national uniformity with regard to broad regulations. 
Although that argument carries some logical force, Congress did not 
pursue that end at all costs. Finally, contrary to the Government's con-
tention, the presumption favoring appellate court review of administra-
tive action does not apply here, for the scope of subparagraphs (E) and 
(F) is set forth clearly in the statute. Florida Power & Light Co. v. 
Lorion, 470 U. S. 729, 745, 737, distinguished. Pp. 129–132. 

817 F. 3d 261, reversed and remanded. 

Sotomayor, J., delivered the opinion for a unanimous Court. 

Timothy S. Bishop argued the cause for petitioner. With 
him on the briefs were Chad M. Clamage, Michael B. Kim-
berly, Linda E. Kelly, and Quentin Riegel. Eric E. Murphy, 
State Solicitor of Ohio, argued the cause for respondents 
Ohio et al. under this Court's Rule 12.6 in support of peti-
tioner. With him on the briefs were Michael DeWine, At-
torney General of Ohio, and Peter T. Reed, Deputy Solicitor, 
Steven T. Marshall, Attorney General of Alabama, Jahna 
Lindemuth, Attorney General of Alaska, Mark Brnovich, 
Attorney General of Arizona, Leslie Rutledge, Attorney 
General of Arkansas, Cynthia H. Coffman, Attorney General 
of Colorado, Pamela Jo Bondi, Attorney General of Florida, 
Christopher M. Carr, Attorney General of Georgia, Law-
rence G. Wasden, Attorney General of Idaho, Curtis T. Hill, 
Jr., Attorney General of Indiana, Derek Schmidt, Attorney 
General of Kansas, Andy Beshear, Attorney General of Ken-
tucky, Jeff Landry, Attorney General of Louisiana, Bill 
Schuette, Attorney General of Michigan, Jim Hood, Attorney 
General of Mississippi, Joshua D. Hawley, Attorney General 
of Missouri, Tim Fox, Attorney General of Montana, Douglas 
J. Peterson, Attorney General of Nebraska, Adam Paul Lax-
alt, Attorney General of Nevada, Wayne Stenehjem, Attor-
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ney General of North Dakota, Mike Hunter, Attorney Gen-
eral of Oklahoma, Alan Wilson, Attorney General of South 
Carolina, Marty J. Jackley, Attorney General of South Da-
kota, Herbert H. Slatery III, Attorney General of Tennessee, 
Ken Paxton, Attorney General of Texas, Sean D. Reyes, At-
torney General of Utah, Patrick Morrisey, Attorney General 
of West Virginia, Brad D. Schimel, Attorney General of Wis-
consin, Peter K. Michael, Attorney General of Wyoming, 
Lara Katz, and Matthias Sayer. M. Reed Hopper, Anthony 
L. François, Steven J. Lechner, Richard A. Horder, Jennifer 
A. Simon, and Kimberly S. Hermann fled a brief for re-
spondents Agrowstar, LLC, et al. under this Court's Rule 
12.6 in support of petitioner. Kristy A. N. Bulleit, Andrew 
J. Turner, and Karma B. Brown fled briefs for respondent 
Utility Water Act Group under this Court's Rule 12.6 in sup-
port of petitioner. Allison M. LaPlante and Jennifer C. 
Chavez fled briefs for respondents Waterkeeper Alliance, 
Inc., et al. under this Court's Rule 12.6 in support of 
petitioner. 

Rachel P. Kovner argued the cause for respondents. 
With her on the brief for the federal respondents were Act-
ing Solicitor General Wall, Acting Assistant Attorney Gen-
eral Wood, Deputy Solicitor General Stewart, Daniel R. 
Dertke, Amy J. Dona, Andrew J. Doyle, J. David Gunter II, 
Robert J. Lundman, Martha C. Mann, Jessica O'Donnell, 
Karyn I. Wendelowski, David Cooper, and Daniel Inkelas. 
Eric F. Citron and Catherine Marlantes Rahm fled a brief 
for respondents National Resources Defense Council et al.* 

Justice Sotomayor delivered the opinion of the Court. 
What are the “waters of the United States”? As it turns 

out, defning that statutory phrase—a central component of 

*William S. Consovoy, J. Michael Connolly, Michael H. Park, Kate 
Comerford Todd, Sheldon B. Gilbert, Karen R. Harned, and Luke A. Wake 
fled a brief for the Chamber of Commerce of the United States of America 
et al. as amici curiae urging reversal. 
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the Clean Water Act—is a contentious and diffcult task. In 
2015, the Environmental Protection Agency (EPA) and the 
Army Corps of Engineers (Corps) tried their hand at prof-
fering a defnition through an agency regulation dubbed the 
Waters of the United States Rule (WOTUS Rule or Rule).1 

The WOTUS Rule prompted several parties, including pe-
titioner National Association of Manufacturers (NAM), to 
challenge the regulation in federal court. This case, how-
ever, is not about the substantive challenges to the WOTUS 
Rule. Rather, it is about in which federal court those chal-
lenges must be fled. 

There are two principal avenues of judicial review of an 
action by the EPA. Generally, parties may fle challenges 
to fnal EPA actions in federal district courts, ordinarily 
under the Administrative Procedure Act (APA). But the 
Clean Water Act enumerates seven categories of EPA ac-
tions for which review lies directly and exclusively in the 
federal courts of appeals. See 86 Stat. 892, as amended, 33 
U. S. C. § 1369(b)(1). The Government contends that the 
WOTUS Rule fts within two of those enumerated catego-
ries: (1) EPA actions “in approving or promulgating any 
effuent limitation or other limitation under section 1311, 
1312, 1316, or 1345,” § 1369(b)(1)(E), and (2) EPA actions 
“in issuing or denying any permit under section 1342,” 
§ 1369(b)(1)(F). 

We disagree. The WOTUS Rule falls outside the ambit 
of § 1369(b)(1), and any challenges to the Rule therefore must 
be fled in federal district courts. 

I 

A 

Although the jurisdictional question in this case is a dis-
crete issue of statutory interpretation, it unfolds against the 

1 We note that some of the parties and the Court of Appeals below refer 
to the WOTUS Rule as the “Clean Water Rule.” Throughout this opin-
ion, we have opted to use the former term in lieu of the latter. 
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backdrop of a complex administrative scheme. The Court 
reviews below the aspects of that scheme that are relevant 
to the question at hand. 

1 

Congress enacted the Clean Water Act in 1972 “to restore 
and maintain the chemical, physical, and biological integrity 
of the Nation's waters.” § 1251(a). One of the Act's princi-
pal tools in achieving that objective is § 1311(a), which pro-
hibits “the discharge of any pollutant by any person,” except 
in express circumstances. A “discharge of a pollutant” is 
defned broadly to include “any addition of any pollutant to 
navigable waters from any point source,” such as a pipe, 
ditch, or other “discernible, confned and discrete convey-
ance.” §§ 1362(12), (14). And “navigable waters,” in turn, 
means “the waters of the United States, including the terri-
torial seas.” § 1362(7). Because many of the Act's substan-
tive provisions apply to “navigable waters,” the statutory 
phrase “waters of the United States” circumscribes the geo-
graphic scope of the Act in certain respects. 

Section 1311(a) contains important exceptions to the prohi-
bition on discharge of pollutants. Among them are two per-
mitting schemes that authorize certain entities to discharge 
pollutants into navigable waters. See Rapanos v. United 
States, 547 U. S. 715, 723 (2006) (plurality opinion). The frst 
is the National Pollutant Discharge Elimination System 
(NPDES) program, which is administered by the EPA under 
§ 1342. Under that program, the EPA issues permits allow-
ing persons to discharge pollutants that can wash down-
stream “upon [the] condition that such discharge will meet 
. . . all applicable requirements under sections 1311, 1312, 
1316, 1317, 1318, and 1343.” § 1342(a)(1). “NPDES permits 
impose limitations on the discharge of pollutants, and estab-
lish related monitoring and reporting requirements, in order 
to improve the cleanliness and safety of the Nation's waters.” 
Friends of the Earth, Inc. v. Laidlaw Environmental Serv-
ices (TOC), Inc., 528 U. S. 167, 174 (2000). One such limita-
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tion is an “effuent limitation,” defned in the Act as a “re-
striction . . . on quantities, rates, and concentrations” of 
specifed pollutants “discharged from point sources into navi-
gable waters, the waters of the contiguous zone, or the ocean, 
including schedules of compliance.” § 1362(11). 

The second permitting program, administered by the 
Corps under § 1344, authorizes discharges of “ ̀ dredged or 
fll material,' ” which “are solids that do not readily wash 
downstream.” Rapanos, 547 U. S., at 723 (plurality opin-
ion). Although the Corps bears primary responsibility in 
determining whether to issue a § 1344 permit, the EPA re-
tains authority to veto the specifcation of a site for discharge 
of fll material. See § 1344(c).2 

2 

The statutory term “waters of the United States” delin-
eates the geographic reach of many of the Act's substantive 
provisions, including the two permitting programs outlined 
above. In decades past, the EPA and the Corps (collec-
tively, the agencies) have struggled to defne and apply that 
statutory term. See, e. g., 42 Fed. Reg. 37124, 37127 (1977); 
51 Fed. Reg. 41216–41217 (1986). And this Court, in turn, 
has considered those regulatory efforts on several occasions, 
upholding one such effort as a permissible interpretation of 
the statute but striking down two others as overbroad. 
Compare United States v. Riverside Bayview Homes, Inc., 
474 U. S. 121 (1985) (upholding the Corps' interpretation that 
“waters of the United States” include wetlands adjacent to 
navigable waters), with Solid Waste Agency of Northern 
Cook Cty. v. Army Corps of Engineers, 531 U. S. 159 (2001) 
(rejecting application of the Corps' interpretation of “waters 
of the United States” as applied to sand and gravel pit); and 

2 Both permitting programs allow the States to operate their own per-
mitting schemes to govern waters within their borders. See 33 U. S. C. 
§§ 1342(b), 1344(g). Many States have opted to operate an NPDES per-
mitting program under § 1342(b), and two have done so under § 1344(g). 
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Rapanos, 547 U. S., at 729, 757 (plurality opinion) (remanding 
for further review the Corps' application of the Act to wet-
lands lying “near ditches or man-made drains that eventually 
empty into traditional navigable waters”). 

In 2015, responding to repeated calls for a more precise 
defnition of “waters of the United States,” the agencies 
jointly promulgated the WOTUS Rule. 80 Fed. Reg. 37054 
(fnal rule). The WOTUS Rule was intended to “provid[e] 
simpler, clearer, and more consistent approaches for identify-
ing the geographic scope of the [Act].” Id., at 37057. To 
that end, the Rule separates waters into three jurisdictional 
groups—waters that are categorically jurisdictional (e. g., in-
terstate waters); those that require a case-specifc showing of 
their signifcant nexus to traditionally covered waters (e. g., 
waters lying in the food plain of interstate waters); and 
those that are categorically excluded from jurisdiction (e. g., 
swimming pools and puddles). See 33 CFR § 328.3 (2017); 80 
Fed. Reg. 37057. Although the revised regulatory defnition 
“applies broadly to [the Act's] programs,” the WOTUS Rule 
itself states that it “imposes no enforceable duty on any 
state, local, or tribal governments, or the private sector.” 
80 Fed. Reg. 37102. Indeed, the Rule's preamble states that 
it “does not establish any regulatory requirements” and is 
instead “a defnitional rule that clarifes the scope of” the 
statutory term “waters of the United States.” Id., at 37054. 

B 

As noted above, the Act contemplates two primary ave-
nues for judicial review of EPA actions, each with its own 
unique set of procedural provisions and statutes of limita-
tions. For “certain suits challenging some agency actions,” 
the Act grants the federal courts of appeals original and “ex-
clusive” jurisdiction. Decker v. Northwest Environmental 
Defense Center, 568 U. S. 597, 608 (2013). Seven catego-
ries of EPA actions fall within that jurisdictional provision; 
they include actions of the EPA Administrator— 
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“(A) in promulgating any standard of performance under 
section 1316 of this title, (B) in making any determina-
tion pursuant to section 1316(b)(1)(C) of this title, (C) in 
promulgating any effuent standard, prohibition, or pre-
treatment standard under section 1317 of this title, (D) 
in making any determination as to a State permit pro-
gram submitted under section 1342(b) of this title, (E) in 
approving or promulgating any effuent limitation or 
other limitation under section 1311, 1312, 1316, or 1345 
of this title, (F) in issuing or denying any permit under 
section 1342 of this title, and (G) in promulgating any 
individual control strategy under section 1314(l) of this 
title.” 33 U. S. C. § 1369(b)(1). 

To challenge those types of actions, a party must fle a peti-
tion for review in the court of appeals for the “judicial dis-
trict in which [the party] resides or transacts business which 
is directly affected by” the challenged action. Ibid. Any 
such petition must be fled within 120 days after the date of 
the challenged action. Ibid. If there are multiple petitions 
challenging the same EPA action, those petitions are consoli-
dated in one circuit, chosen randomly from among the cir-
cuits in which the petitions were fled. See 28 U. S. C. 
§ 2112(a)(3). Section 1369(b) also contains a preclusion-of-
review provision, which mandates that any agency action re-
viewable under § 1369(b)(1) “shall not be subject to judicial 
review in any civil or criminal proceeding for enforcement.” 
33 U. S. C. § 1369(b)(2). 

The second avenue for judicial review covers fnal EPA 
actions falling outside the scope of § 1369(b)(1). Those ac-
tions are typically governed by the APA.3 Under the APA, 
an aggrieved party may fle suit in a federal district court to 
obtain review of any “fnal agency action for which there is 

3 The Act also grants federal district courts jurisdiction over certain 
kinds of citizen enforcement actions. See 33 U. S. C. § 1365(a); Decker v. 
Northwest Environmental Defense Center, 568 U. S. 597, 607–608 (2013). 
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no other adequate remedy in a court.” See 5 U. S. C. § 704. 
Those suits generally must be fled within six years after the 
claim accrues. 28 U. S. C. § 2401(a). 

C 

Soon after the agencies promulgated the WOTUS Rule, 
several parties, including NAM, challenged the Rule in 
United States District Courts across the country. The Judi-
cial Panel on Multidistrict Litigation (JPML) denied the Gov-
ernment's request to consolidate and transfer those actions 
to a single district court. See Order Denying Transfer in In 
re Clean Water Rule, MDL No. 2663, Doc. 163 (Oct. 13, 2015). 

Uncertainty surrounding the scope of the Act's judicial-
review provision had also prompted many parties—but not 
NAM—to fle “protective” petitions for review in various 
Courts of Appeals to preserve their challenges in the event 
that their District Court lawsuits were dismissed for lack of 
jurisdiction under § 1369(b). The JPML consolidated these 
appellate-court actions and transferred them to the Court of 
Appeals for the Sixth Circuit. See Consolidation Order in 
In re EPA and Dept. of Defense, Final Rule, MCP No. 135, 
Doc. 3 (July 28, 2015). The Court of Appeals thereafter is-
sued a nationwide stay of the WOTUS Rule pending further 
proceedings. See In re EPA and Dept. of Defense Final 
Rule, 803 F. 3d 804 (2015). 

Meanwhile, parallel litigation continued in the District 
Courts. Some District Courts dismissed the pending law-
suits, concluding that the courts of appeals had exclusive ju-
risdiction over challenges to the Rule. See Murray Energy 
Corp. v. EPA, 2015 WL 5062506, *6 (ND W. Va., Aug. 26, 
2015) (dismissing for lack of jurisdiction); Georgia v. McCar-
thy, 2015 WL 5092568, *3 (SD Ga., Aug. 27, 2015) (concluding 
that court lacked jurisdiction to enter preliminary injunc-
tion). One District Court, by contrast, held that it had juris-
diction to review the WOTUS Rule. See North Dakota v. 
EPA, 127 F. Supp. 3d 1047, 1052–1053 (ND 2015). 
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NAM intentionally did not fle a protective petition in any 
court of appeals to “ensure that [it] could challenge the Sixth 
Circuit's jurisdiction.” Brief for Petitioner 1, n. 1. Instead, 
NAM intervened as a respondent in the Sixth Circuit and, 
along with several other parties, moved to dismiss for lack 
of jurisdiction.4 The Government opposed those motions, 
arguing that challenges to the WOTUS Rule must be 
brought frst in the Court of Appeals because the Rule fell 
within subparagraphs (E) and (F) of § 1369(b)(1). The Court 
of Appeals denied the motions to dismiss in a fractured deci-
sion that resulted in three separate opinions. In re Dept. of 
Defense, 817 F. 3d 261 (2016). The Court of Appeals denied 
rehearing en banc. We granted certiorari, 580 U. S. 1088 
(2017), and now reverse.5 

4 Some of the parties who fled protective petitions moved to dismiss 
those same petitions, agreeing with NAM that direct review of the 
WOTUS Rule belonged in the United States District Courts. Many of 
those parties, though nominally respondents before this Court, fled briefs 
in support of NAM. 

5 There have been a number of developments since the Court granted re-
view in this case. In February 2017, the President issued an Executive 
Order directing the agencies to propose a rule rescinding or revising the 
WOTUS Rule. See Exec. Order No. 13778, 82 Fed. Reg. 12497. On July 
27, 2017, the agencies responded to that directive by issuing a proposed rule. 
See Defnition of “Waters of the United States”—Recodifcation of Pre-
Existing Rules, 82 Fed. Reg. 34899, 34901–34902. That proposed rule, once 
implemented, would rescind the WOTUS Rule and recodify the pre-2015 
regulatory defnition of “waters of the United States.” See ibid. Then, in 
November 2017, following oral argument in this case, the agencies issued a 
second proposed rule establishing a new effective date for the WOTUS Rule. 
Defnition of “Waters of the United States”—Addition of an Applicability 
Date to 2015 Clean Water Rule, 82 Fed. Reg. 55542 (explaining that the 
2015 WOTUS Rule had an original effective date of Aug. 28, 2015). That 
November 2017 proposed rule sets a new effective date of “two years from 
the date of fnal action on [the agencies'] proposal” to “ensure that there is 
suffcient time for the regulatory process for reconsidering the defnition of 
`waters of the United States' to be fully completed.” Id., at 55542–55544. 

The parties have not suggested that any of these subsequent develop-
ments render this case moot. That is for good reason. Because the 
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II 

As noted, § 1369(b)(1) enumerates seven categories of EPA 
actions that must be challenged directly in the federal courts 
of appeals. Of those seven, only two are at issue in this case: 
subparagraph (E), which encompasses actions “approving or 
promulgating any effuent limitation or other limitation 
under section 1311, 1312, 1316, or 1345,” § 1369(b)(1)(E), and 
subparagraph (F), which covers actions “issuing or denying 
any [NPDES] permit,” § 1369(b)(1)(F).6 We address each of 
those statutory provisions in turn. 

A 

Subparagraph (E) grants courts of appeals exclusive juris-
diction to review any EPA action “in approving or promul-
gating any effuent limitation or other limitation under sec-
tion 1311, 1312, 1316, or 1345.” 33 U. S. C. § 1369(b)(1)(E). 
The Government contends that “EPA's action in issuing the” 
WOTUS Rule “readily qualifes as [an] action promulgating 
or approving an `other limitation' under Section 1311,” be-
cause the Rule establishes the “geographic scope of limita-
tions promulgated under Section 1311.” Brief for Federal 
Respondents 18–19. We disagree. 

To begin, the WOTUS Rule is not an “effuent limita-
tion”—a conclusion the Government does not meaningfully 
dispute. An “effuent limitation” is “any restriction . . . on 

WOTUS Rule remains on the books for now, the parties retain “ ̀ a con-
crete interest' ” in the outcome of this litigation, and it is not “ ̀ impossible 
for a court to grant any effectual relief . . . to the prevailing party.' ” 
Chafn v. Chafn, 568 U. S. 165, 172 (2013) (quoting Knox v. Service Em-
ployees, 567 U. S. 298, 307 (2012)). That remains true even if the agencies 
fnalize and implement the November 2017 proposed rule's new effective 
date. That proposed rule does not purport to rescind the WOTUS Rule; 
it simply delays the WOTUS Rule's effective date. 

6 It is undisputed that the WOTUS Rule does not fall within the remain-
ing fve categories set forth in § 1369(b)(1). 
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quantities, rates, and concentrations” of certain pollutants 
“which are discharged from point sources into navigable wa-
ters.” § 1362(11). The WOTUS Rule imposes no such re-
striction. Rather, the Rule announces a regulatory defni-
tion for a statutory term and “imposes no enforceable duty” 
on the “private sector.” See 80 Fed. Reg. 37102. 

The Government instead maintains that the WOTUS Rule 
is an “other limitation” under subparagraph (E). Although 
the Act provides no express defnition of that residual 
phrase, the text and structure of subparagraph (E) tell us 
what that language means. And it is not as broad as the 
Government insists. 

For starters, Congress' use of the phrase “effuent limita-
tion or other limitation” in subparagraph (E) suggests that 
an “other limitation” must be similar in kind to an “effu-
ent limitation”: that is, a limitation related to the discharge 
of pollutants. An “other limitation,” for instance, could 
be a non-numerical operational practice or an equipment 
specifcation that, like an “effuent limitation,” restricts 
the discharge of pollutants, even though such a limitation 
would not fall within the precise statutory defnition of 
“effluent limitation.” That subparagraph (E) cross-
references §§ 1311, 1312, 1316, and 1345 reinforces this natu-
ral reading. The unifying feature among those cross-
referenced sections is that they impose restrictions on the 
discharge of certain pollutants. See, e. g., 33 U. S. C. § 1311 
(imposing general prohibition on “the discharge of any pol-
lutant by any person”); § 1312 (governing “water quality re-
lated effuent limitations”); § 1316 (governing national per-
formance standards for new sources of discharges); § 1345 
(restricting discharges and use of sewage sludge). In fact, 
some of those sections give us concrete examples of the 
type of “other limitation” Congress had in mind. Section 
1311(b)(1)(C) allows the EPA to issue “any more stringent 
limitation[s]” if technology-based effuent limitations cannot 
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“meet water quality standards, treatment standards, or 
schedules of compliance.” And § 1345(d)(3) provides that, if 
“it is not feasible to prescribe or enforce a numerical limita-
tion” on pollutants in sewage sludge, the EPA may “promul-
gate a design, equipment, management practice, or opera-
tional standard.” All of this demonstrates that an “other 
limitation,” at a minimum, must also be some type of restric-
tion on the discharge of pollutants. Because the WOTUS 
Rule does no such thing, it does not ft within the “other 
limitation” language of subparagraph (E). 

The Government tries to escape this conclusion by arguing 
that subparagraph (E) expressly covers “any effuent limita-
tion or other limitation,” § 1369(b)(1)(E) (emphasis added), 
and that the use of the word “any” makes clear that Congress 
intended subparagraph (E) to sweep broadly and encompass 
all EPA actions imposing limitations of any sort under the 
cross-referenced sections. True, use of the word “any” will 
sometimes indicate that Congress intended particular statu-
tory text to sweep broadly. See, e. g., Ali v. Federal Bureau 
of Prisons, 552 U. S. 214, 220 (2008) (“Congress' use of `any' 
to modify `other law enforcement offcer' is most naturally 
read to mean law enforcement offcers of whatever kind”). 
But whether it does so necessarily depends on the statutory 
context, and the word “any” in this context does not bear the 
heavy weight the Government puts upon it. Contrary to 
the Government's assertion, the word “any” cannot expand 
the phrase “other limitation” beyond those limitations that, 
like effuent limitations, restrict the discharge of pollutants. 
In urging otherwise, the Government reads the words “ef-
fuent limitation and other” completely out of the statute and 
insists that what Congress really meant to say is “any limita-
tion” under the cross-referenced sections. Of course, those 
are not the words that Congress wrote, and this Court is 
not free to “rewrite the statute” to the Government's liking. 
Puerto Rico v. Franklin Cal. Tax-Free Trust, 579 U. S. 
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115, 130 (2016) (“[O]ur constitutional structure does not per-
mit this Court to rewrite the statute that Congress has 
enacted” (internal quotation marks omitted)). 

Even if the Court accepted the Government's reading of 
“effuent limitation or other limitation,” however, the Rule 
still does not fall within subparagraph (E) because it is not 
a limitation promulgated or approved “under section 1311.” 7 

§ 1369(b)(1)(E). This Court has acknowledged that the word 
“under” is a “chameleon” that “must draw its meaning from 
its context.” Kucana v. Holder, 558 U. S. 233, 245 (2010) 
(internal quotation marks omitted). With respect to sub-
paragraph (E), the statutory context makes clear that the 
prepositional phrase—“under section 1311”—is most natu-
rally read to mean that the effuent limitation or other limita-
tion must be approved or promulgated “pursuant to” or “by 
reason of the authority of” § 1311. See St. Louis Fuel and 
Supply Co., Inc. v. FERC, 890 F. 2d 446, 450 (CADC 1989) 
(R. Ginsburg, J.) (“ ̀ under' means `subject [or pursuant] to' or 
`by reason of the authority of ' ”); cf. Black's Law Dictionary 
1368 (5th ed. 1979) (defning “under” as “according to”). 
Here, the EPA did not promulgate or approve the WOTUS 
Rule under § 1311. As noted above, § 1311 generally bans 
the discharge of pollutants into navigable waters absent a 
permit. Nowhere does that provision direct or authorize 
the EPA to defne a statutory phrase appearing elsewhere 
in the Act. In fact, the phrase “waters of the United States” 
does not appear in § 1311 at all. Rather, the WOTUS Rule 
was promulgated or approved under § 1361(a), which grants 
the EPA general rulemaking authority “to prescribe such 
regulations as are necessary to carry out [its] functions 
under” the Act. Proving the point, the Government's own 
brief cites § 1361(a) as the statutory provision that “author-

7 Because no party argues that the WOTUS Rule is an EPA action ap-
proving or promulgating an effuent limitation or other limitation under 
§ 1312, § 1316, or § 1345, the Court confnes its analysis to § 1311. 
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ized the [EPA] to issue the [WOTUS] Rule.” Brief for Fed-
eral Respondents 17, n. 3.8 

The Government nonetheless insists that the language 
“under section 1311” poses no barrier to its reading of sub-
paragraph (E) because the “[WOTUS] Rule's legal and prac-
tical effect is to make effuent and other limitations under 
Section 1311 applicable to the waters that the Rule covers.” 
Id., at 28. But the Government's “practical-effects” test is 
not grounded in the statutory text. Subparagraph (E) en-
compasses EPA actions that “approv[e] or promulgat[e] any 
effuent limitation or other limitation under section 1311,” 
not EPA actions that have the “legal and practical effect” of 
making such limitations applicable to certain waters. Tell-
ingly, the Government offers no textual basis to read its 
“practical-effects” test into subparagraph (E). 

Beyond disregarding the statutory text, the Govern-
ment's construction also renders other statutory language 
superfuous. Take, for instance, subparagraph (E)'s cross-
references to §§ 1312 and 1316. See § 1369(b)(1)(E) (covering 
EPA action “in approving or promulgating any effuent limi-
tation or other limitation under section 1311, 1312, 1316, 
or 1345” (emphasis added)). Section 1311(a) authorizes 
discharges that comply with those two cross-referenced 
sections. See § 1311(a) (prohibiting discharge of pollut-
ants “[e]xcept as in compliance with . . . sections 1312, 
1316 . . . ”). Thus, EPA actions under §§ 1312 and 1316 also 
would have a “legal and practical effect” on the scope of 
§ 1311's general prohibition of discharges, as the Government 

8 It is true that the agencies cited § 1311 among the provisions under 
which they purported to have issued the Rule. See 80 Fed. Reg. 37055. 
They also cited other provisions, including §§ 1314, 1321, 1341, 1342, and 
1344. Ibid. As noted, however, § 1311 grants the EPA no authority to 
clarify the regulatory defnition of “waters of the United States.” Fur-
thermore, the agencies' passing invocation of § 1311 does not control our 
interpretive inquiry. See Adamo Wrecking Co. v. United States, 434 U. S. 
275, 283 (1978) (Congress “did not empower the Administrator . . . to make 
a regulation an `emission standard' by his mere designation”). 
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contends is the case with the WOTUS Rule. If, on the Gov-
ernment's reading, EPA actions under §§ 1312 and 1316 
would count as actions “under section 1311” suffcient to trig-
ger subparagraph (E), Congress would not have needed to 
cross-reference §§ 1312 and 1316 again in subparagraph (E). 
That Congress did so undercuts the Government's proposed 
“practical-effects” test. 

Similarly, the Government's “practical-effects” test ig-
nores Congress' decision to grant appellate courts exclusive 
jurisdiction only over seven enumerated types of EPA ac-
tions set forth in § 1369(b)(1). Section 1313, which governs 
the EPA's approval and promulgation of state water-quality 
standards, is a prime example. Approving or promulgating 
state water-quality standards under § 1313 also has the 
“legal and practical effect” of requiring that effuent limita-
tions be tailored to meet those standards. Under the Gov-
ernment's reading, subparagraph (E) would encompass EPA 
actions taken under § 1313, even though such actions are 
nowhere listed in § 1369(b)(1). Courts are required to give 
effect to Congress' express inclusions and exclusions, not dis-
regard them. See Russello v. United States, 464 U. S. 16, 
23 (1983) (“Where Congress includes particular language in 
one section of a statute but omits it in another section of 
the same Act, it is generally presumed that Congress acts 
intentionally and purposely in the disparate inclusion or ex-
clusion” (internal quotation marks and brackets omitted)). 

Accordingly, subparagraph (E) does not confer original and 
exclusive jurisdiction on courts of appeals to review the 
WOTUS Rule. 

B 

The Government fares no better under subparagraph (F). 
That provision grants courts of appeals exclusive and origi-
nal jurisdiction to review any EPA action “in issuing or de-
nying any permit under section 1342.” § 1369(b)(1)(F). As 
explained above, NPDES permits issued under § 1342 “au-
thoriz[e] the discharge of pollutants” into certain waters “in 
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accordance with specifed conditions.” Gwaltney of Smith-
feld, Ltd. v. Chesapeake Bay Foundation, Inc., 484 U. S. 49, 
52 (1987). The WOTUS Rule neither issues nor denies a 
permit under the NPDES permitting program. Because 
the plain language of subparagraph (F) is “unambiguous,” 
“our inquiry begins with the statutory text, and ends there 
as well.” BedRoc Limited, LLC v. United States, 541 U. S. 
176, 183 (2004) (plurality opinion). 

Rather than confront that statutory text, the Government 
asks us to ignore it altogether. To that end, the Govern-
ment urges us to apply the “functional interpretive ap-
proach” that it purports the Court employed in Crown Simp-
son Pulp Co. v. Costle, 445 U. S. 193 (1980) (per curiam). 
Brief for Federal Respondents 31. Crown Simpson, the 
Government says, broadens the statutory inquiry under sub-
paragraph (F) by directing courts to ask whether agency 
actions are “ ̀ functionally similar' ” to permit issuances or 
denials. Brief for Federal Respondents 33 (quoting Crown 
Simpson, 445 U. S., at 196). According to the Government, 
the WOTUS Rule is “functionally similar” to issuing or deny-
ing a permit because it establishes the geographical bounds 
of EPA's permitting authority and thereby dictates whether 
permits may or may not be issued. We reject this approach 
because it misconstrues Crown Simpson and ignores the 
statutory text. 

First, Crown Simpson provides scant support for the Gov-
ernment's atextual construction of subparagraph (F). In 
that case, the Court held that subparagraph (F) conferred 
jurisdiction over the EPA's veto of a state-issued permit. 
See 445 U. S., at 196. The Court explained that “[w]hen 
[the] EPA . . . objects to effuent limitations contained in a 
state-issued permit, the precise effect of its action is to 
`den[y]' a permit within the meaning of [subparagraph F].” 
Ibid. Contrary to the Government's suggestion, the 
WOTUS Rule in no way resembles the EPA's veto of a state-
issued permit addressed in Crown Simpson. Although the 
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WOTUS Rule may defne a jurisdictional prerequisite of the 
EPA's authority to issue or deny a permit, the Rule itself 
makes no decision whatsoever on individual permit applica-
tions. Crown Simpson is therefore inapposite. 

In addition, the Government's proposed “functional inter-
pretive approach” is completely unmoored from the statutory 
text. As explained above, subparagraph (F) applies only to 
EPA actions “issuing or denying” a permit “under section 
1342.” The Government invites us to broaden that narrow 
language to cover any agency action that dictates whether 
a permit is issued or denied. Congress easily could have 
drafted subparagraph (F) in that broad manner. Indeed, 
Congress could have said that subparagraph (F) covers EPA 
actions “relating to whether a permit is issued or denied,” 
or, alternatively, EPA actions “establishing the boundaries 
of EPA's permitting authority.” But Congress chose not to 
do so. The Court declines the Government's invitation to 
override Congress' considered choice by rewriting the words 
of the statute. See Franklin Cal. Tax-Free Trust, 579 U. S., 
at 130. 

Finally, the Government's interpretation of subparagraph 
(F) would create surplusage in other parts of § 1369(b)(1). 
Subparagraph (D) is one example. That provision gives fed-
eral appellate courts original jurisdiction to review EPA 
actions “making any determination as to a State permit pro-
gram submitted under section 1342(b).” Put differently, 
subparagraph (D) establishes the boundaries of EPA's per-
mitting authority vis-à-vis the States. Under the Govern-
ment's functional interpretive approach, however, subpara-
graph (F) would already reach actions delineating the 
boundaries of EPA's permitting authority, thus rendering 
subparagraph (D) unnecessary. Absent clear evidence that 
Congress intended this surplusage, the Court rejects an in-
terpretation of the statute that would render an entire sub-
paragraph meaningless. As this Court has noted time and 
time again, the Court is “obliged to give effect, if possible, 
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to every word Congress used.” Reiter v. Sonotone Corp., 
442 U. S. 330, 339 (1979). 

For these reasons, subparagraph (F) does not grant courts 
of appeals exclusive jurisdiction to review the WOTUS Rule 
in the frst instance. 

III 

A 

Unable to anchor its preferred reading in the statutory 
text, the Government seeks refuge in a litany of extratextual 
considerations that it believes support direct appellate court 
review of the WOTUS Rule. Those considerations—alone 
and in combination—provide no basis to depart from the 
statute's plain language. 

First, the Government contends that initial appellate court 
review of the WOTUS Rule would avoid an irrational bifur-
cated judicial-review scheme under which federal courts of 
appeals would review individual actions issuing or denying 
permits, whereas district courts would review broader regu-
lations governing those actions. In E. I. du Pont de Ne-
mours & Co. v. Train, 430 U. S. 112 (1977), the Court described 
such a bifurcated regime as a “truly perverse situation.” 
Id., at 136. And a few years later, in Crown Simpson, the 
Court declared that “[a]bsent a far clearer expression of con-
gressional intent, we are unwilling to read the Act as creat-
ing such a seemingly irrational bifurcated system.” 445 
U. S., at 197. Unlike in Crown Simpson, however, here the 
Court perceives such a “clea[r] expression of congressional 
intent.” Ibid. Even if the Court might draft the statute 
differently, Congress made clear that rules like the WOTUS 
Rule must be reviewed frst in federal district courts. 
Moreover, the bifurcation that the Government bemoans is 
no more irrational than Congress' choice to assign challenges 
to NPDES permits to courts of appeals and challenges 
to § 1344 permits to district courts. See 33 U. S. C. 
§ 1369(b)(1)(E). And notably, many of this Court's recent 
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decisions regarding the agencies' application and defnition 
of the term “waters of the United States” have originated in 
district courts, not the courts of appeals. See, e. g., Army 
Corps of Engineers v. Hawkes Co., 578 U. S. 590 (2016); Sack-
ett v. EPA, 566 U. S. 120 (2012); Rapanos, 547 U. S., at 729 
(plurality opinion). 

Second, and relatedly, the Government argues that imme-
diate appellate court review facilitates quick and orderly res-
olution of disputes about the WOTUS Rule. We acknowl-
edge that routing WOTUS Rule challenges directly to the 
courts of appeals may improve judicial effciency. See 
Crown Simpson, 445 U. S., at 197 (noting that “the additional 
level of judicial review” that would occur in district courts 
“would likely cause delays in resolving disputes under the 
Act”); see also Harrison v. PPG Industries, Inc., 446 U. S. 
578, 593 (1980) (“The most obvious advantage of direct re-
view by a court of appeals is the time saved compared to 
review by a district court, followed by a second review on 
appeal”). But effciency was not Congress' only consider-
ation. Had Congress wanted to prioritize effciency, it could 
have authorized direct appellate court review of all nation-
ally applicable regulations, as it did under the Clean Air Act. 
See 42 U. S. C. § 7607(b)(1) (granting the D. C. Circuit origi-
nal jurisdiction to review “any other nationally applicable 
regulations promulgated, or fnal action taken, by the Ad-
ministrator under this chapter” and granting regional cir-
cuits jurisdiction to review “any other fnal action of the Ad-
ministrator under this chapter . . . which is locally or 
regionally applicable”). That Congress structured judicial 
review under the Act differently confrms what the text 
makes clear—that § 1369(b)(1) does not grant courts of ap-
peals original jurisdiction to review many types of EPA 
action, including the WOTUS Rule. 

Third, the Government contends that “initial review in a 
court of appeals” promotes “ ̀ [n]ational uniformity, an impor-
tant goal in dealing with broad regulations.' ” Brief for 
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Federal Respondents 35 (quoting National Resources De-
fense Council v. EPA, 673 F. 2d 400, 405, n. 15 (CADC 1982) 
(R. Ginsburg, J.)). That argument carries some logical force. 
After all, the numerous challenges to the WOTUS Rule in 
this very case were consolidated in one Court of Appeals, 
avoiding any risk of confict among other courts of appeals, 
whereas the same was not true for the challenges fled in 
district courts, leading to some conficting outcomes. But 
even if Congress sought to ensure national uniformity, it did 
not pursue that end at all costs. Although § 1369(b)(1) does 
not authorize immediate appellate court review of all na-
tional rules under the Act, it does permit federal appellate 
courts to review directly certain effuent and other limita-
tions and individual permit decisions. See, e. g., §§ 1369(b) 
(1)(E), (F). It is true that Congress could have funneled all 
challenges to national rules to the courts of appeals, but it 
chose a different tack here: It carefully enumerated the 
seven categories of EPA action for which it wanted immedi-
ate appellate court review and relegated the rest to the juris-
diction of the federal district courts. 

Ultimately, the Government's policy arguments do not 
obscure what the statutory language makes clear: Subpara-
graphs (E) and (F) do not grant courts of appeals exclusive 
jurisdiction to review the WOTUS Rule. 

B 

In a fnal effort to bolster its preferred reading of the Act, 
the Government invokes the presumption favoring court-of-
appeals review of administrative action. According to the 
Government, when a direct-review provision like § 1369(b)(1) 
exists, this Court “will not presume that Congress intended 
to depart from the sound policy of placing initial . . . review 
in the courts of appeals” “[a]bsent a frm indication that Con-
gress intended to locate initial APA review of agency action 
in the district courts.” Florida Power & Light Co. v. Lo-
rion, 470 U. S. 729, 745 (1985). But the Government's reli-
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ance on Florida Power is misplaced. Unlike the “ambigu-
ous” judicial-review provisions at issue in Florida Power, 
id., at 737, the scope of subparagraphs (E) and (F) is set forth 
clearly in the statute. As the Court recognized in Florida 
Power, jurisdiction is “governed by the intent of Congress 
and not by any views we may have about sound policy.” Id., 
at 746. Here, Congress' intent is clear from the statutory 
text.9 

IV 

For the foregoing reasons, we reverse the judgment of the 
Court of Appeals and remand the case with instructions to 
dismiss the petitions for review for lack of jurisdiction. 

It is so ordered. 

9 Although the parties paint dueling portraits of the legislative history, 
the murky waters of the Congressional Record do not provide helpful 
guidance in illuminating Congress' intent in this case. Even for “[t]hose 
of us who make use of legislative history,” “ambiguous legislative history” 
cannot trump “clear statutory language.” Milner v. Department of Navy, 
562 U. S. 562, 572 (2011). Just so here. 
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CNH INDUSTRIAL N. V. et al. v. REESE et al. 

on petition for writ of certiorari to the united 
states court of appeals for the sixth circuit 

No. 17–515. Decided February 20, 2018 

In M&G Polymers USA, LLC v. Tackett, 574 U. S. 427, the Court directed 
the Sixth Circuit to interpret collective-bargaining agreements accord-
ing to “ordinary principles of contract law” and rejected as inconsistent 
with those principles the Sixth Circuit's application of “Yard-Man in-
ferences”—derived from the Sixth Circuit's decision in International 
Union, United Auto, Aerospace, & Agricultural Implement Workers of 
America v. Yard-Man, Inc., 716 F. 2d 1476. Tackett held that Yard-
Man incorrectly inferred lifetime vesting of retiree benefts whenever 
“a contract is silent as to the[ir] duration,” instead of following the “tra-
ditional principle” that “ ̀ contractual obligations will cease, in the or-
dinary course, upon termination of the bargaining agreement.' ” 574 
U. S., at 441–442. 

Here, CNH Industrial N. V. and CNH Industrial America LLC (col-
lectively, CNH) agreed to a collective-bargaining agreement in 1998 
that provided healthcare benefts to certain retiring employees. When 
the agreement expired in 2004, a class of CNH retirees and surviving 
spouses (collectively, retirees) sued, seeking a declaration that their 
healthcare benefts vested for life. The Sixth Circuit agreed with the 
retirees. The court described the 1988 agreement as “silent” on 
whether healthcare benefts vested for life notwithstanding the agree-
ment's general durational clause, which the court deemed inconclusive 
on the question in light of Yard-Man inferences. Finding the 1998 
agreement ambiguous allowed the Sixth Circuit to consult extrinsic 
evidence, which it said supported lifetime vesting. 

Held: The Sixth Circuit's decision does not comply with Tackett's direc-
tion to apply ordinary contract principles. A contract is not ambiguous 
unless, “after applying established rules of interpretation, [it] remains 
reasonably susceptible to at least two reasonable but conficting mean-
ings.” 11 R. Lord, Williston on Contracts § 30:4, pp. 53–54. Only by 
employing the inferences rejected in Tackett did the Sixth Circuit fnd 
ambiguity in the contract's terms. Because the Yard-Man inferences 
are not a valid way to read a contract, those inferences cannot supply 
a conficting reasonable contract interpretation. The 1998 agreement 
contained a general durational clause applicable to all benefts unless 
specified otherwise, and no provision specified that the healthcare 
benefts were subject to a different durational clause. The agreement 
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also stated that the health beneft plan ran concurrently with the 
collective-bargaining agreement. Had the parties intended to vest 
health benefts for life, they could have said so in the agreement. They 
did not do so, and the only reasonable interpretation of the agreement 
is that the healthcare benefts expired when the agreement expired in 
2004. 

Certiorari granted; 854 F. 3d 877, reversed and remanded. 

Per Curiam. 

Three Terms ago, this Court's decision in M&G Polymers 
USA, LLC v. Tackett, 574 U. S. 427 (2015), held that the 
Court of Appeals for the Sixth Circuit was required to inter-
pret collective-bargaining agreements according to “ordinary 
principles of contract law.” Id., at 430. Before Tackett, the 
Sixth Circuit applied a series of “Yard-Man inferences,” 
stemming from its decision in International Union, United 
Auto, Aerospace, & Agricultural Implement Workers of 
Am. v. Yard-Man, Inc., 716 F. 2d 1476 (1983). In accord 
with the Yard-Man inferences, courts presumed, in a variety 
of circumstances, that collective-bargaining agreements 
vested retiree benefts for life. See Tackett, 574 U. S., at 
436–438. But Tackett “reject[ed]” these inferences “as 
inconsistent with ordinary principles of contract law.” Id., 
at 442. 

In this case, the Sixth Circuit held that the same Yard-
Man inferences it once used to presume lifetime vesting can 
now be used to render a collective-bargaining agreement am-
biguous as a matter of law, thus allowing courts to consult 
extrinsic evidence about lifetime vesting. 854 F. 3d 877, 
882–883 (2017). This analysis cannot be squared with Tack-
ett. A contract is not ambiguous unless it is subject to more 
than one reasonable interpretation, and the Yard-Man infer-
ences cannot generate a reasonable interpretation because 
they are not “ordinary principles of contract law,” Tackett, 
supra, at 442. Because the Sixth Circuit's analysis is “Yard-
Man re-born, re-built, and re-purposed for new adventures,” 
854 F. 3d, at 891 (Sutton, J., dissenting), we reverse. 
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I 

A 

This Court has long held that collective-bargaining agree-
ments must be interpreted “according to ordinary principles 
of contract law.” Tackett, supra, at 435 (citing Textile Work-
ers v. Lincoln Mills of Ala., 353 U. S. 448, 456–457 (1957)). 
Prior to Tackett, the Sixth Circuit purported to follow this 
rule, but it used a unique series of “Yard-Man inferences” 
that no other circuit applied. 574 U. S., at 435. For exam-
ple, the Sixth Circuit presumed that “ ̀ a general durational 
clause' ” in a collective-bargaining agreement “ ̀ says nothing 
about the vesting of retiree benefts' ” in that agreement. 
Id., at 438 (quoting Noe v. PolyOne Corp., 520 F. 3d 548, 555 
(CA6 2008)). If the collective-bargaining agreement lacked 
“a termination provision specifcally addressing retiree bene-
fts” but contained specifc termination provisions for other 
benefts, the Sixth Circuit presumed that the retiree benefts 
vested for life. Tackett, supra, at 436 (citing Yard-Man, 
supra, at 1480). The Sixth Circuit also presumed vesting if 
“a provision . . . `tie[d] eligibility for retirement-health bene-
fts to eligibility for a pension.' ” 574 U. S., at 438 (quoting 
Noe, supra, at 558). 

This Court's decision in Tackett “reject[ed] the Yard-Man 
inferences as inconsistent with ordinary principles of con-
tract law.” 574 U. S., at 442. Most obviously, the Yard-
Man inferences erroneously “refused to apply general dura-
tional clauses to provisions governing retiree benefts.” 574 
U. S., at 440. This refusal “distort[ed] the text of the agree-
ment and confict[ed] with the principle of contract law that 
the written agreement is presumed to encompass the whole 
agreement of the parties.” Ibid. 

The Yard-Man inferences also incorrectly inferred lifetime 
vesting whenever “a contract is silent as to the duration of 
retiree benefts.” 574 U. S., at 442. The “traditional princi-
ple,” Tackett explained, is that “ ̀ contractual obligations will 
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cease, in the ordinary course, upon termination of the bar-
gaining agreement.' ” Id., at 441–442 (quoting Litton Fi-
nancial Printing Div., Litton Business Systems, Inc. v. 
NLRB, 501 U. S. 190, 207 (1991)). “[C]ontracts that are si-
lent as to their duration will ordinarily be treated not as 
`operative in perpetuity' but as `operative for a reasonable 
time.' ” 574 U. S., at 441 (quoting 3 A. Corbin, Corbin on 
Contracts § 553, p. 216 (1960)). In fact, the Sixth Circuit had 
followed this principle in cases involving noncollectively bar-
gained agreements, see Sprague v. General Motors Corp., 
133 F. 3d 388, 400 (1998) (en banc), which “only underscore[d] 
Yard-Man's deviation from ordinary principles of contract 
law.” Tackett, supra, at 441. 

As for the tying of retiree benefts to pensioner status, 
Tackett rejected this Yard-Man inference as “contrary to 
Congress' determination” in the Employee Retirement In-
come Security Act of 1974 (ERISA), 88 Stat. 891. 574 U. S., 
at 440. The Sixth Circuit adopted this inference on the as-
sumption that retiree health benefts are “ ̀ a form of delayed 
compensation or reward for past services,' ” like a pension. 
Id., at 433 (quoting Yard-Man, supra, at 1482). But ERISA 
distinguishes between plans that “resul[t] in a deferral of in-
come,” 29 U. S. C. § 1002(2)(A)(ii), and plans that offer medi-
cal benefts, § 1002(1)(A). See Tackett, 574 U. S., at 440. 
Tackett thus concluded that this and the other “inferences 
applied in Yard-Man and its progeny” do not “represent ordi-
nary principles of contract law.” Id., at 438. 

B 

Like Tackett, this case involves a dispute between retirees 
and their former employer about whether an expired 
collective-bargaining agreement created a vested right to 
lifetime healthcare benefts. In 1998, CNH Industrial N. V. 
and CNH Industrial America LLC (collectively, CNH) 
agreed to a collective-bargaining agreement. The 1998 



Page Proof Pending Publication

Cite as: 583 U. S. 133 (2018) 137 

Per Curiam 

agreement provided healthcare benefts under a group bene-
ft plan to certain “[e]mployees who retire under the . . . 
Pension Plan.” App. to Pet. for Cert. A–116. “All other 
coverages,” such as life insurance, ceased upon retirement. 
Ibid. The group beneft plan was “made part of” the 
collective-bargaining agreement and “r[an] concurrently” 
with it. Id., at A–114. The 1998 agreement contained a 
general durational clause stating that it would terminate in 
May 2004. Id., at A–115. The agreement also stated that 
it “dispose[d] of any and all bargaining issues, whether or 
not presented during negotiations.” Ibid. 

When the 1998 agreement expired in 2004, a class of CNH 
retirees and surviving spouses (collectively, the retirees) fled 
this lawsuit, seeking a declaration that their healthcare bene-
fts vested for life and an injunction preventing CNH from 
changing them. While their lawsuit was pending, this 
Court decided Tackett. Based on Tackett, the District 
Court initially awarded summary judgment to CNH. But 
after reconsideration, it awarded summary judgment to the 
retirees. 143 F. Supp. 3d 609 (ED Mich. 2015). 

The Sixth Circuit affrmed in relevant part. 854 F. 3d, at 
879. The court began by noting that the 1998 agreement 
was “silent” on whether healthcare benefts vested for life. 
Id., at 882. Although the agreement contained a general du-
rational clause, the Sixth Circuit found that clause inconclu-
sive for two reasons. First, the 1998 agreement “carved out 
certain benefts” like life insurance “and stated that those 
coverages ceased at a time different than other provisions.” 
Ibid.; see App. to Pet. for Cert. A–116. Second, the 1998 
agreement “tied” healthcare benefts to pension eligibility. 
854 F. 3d, at 882; see App. to Pet. for Cert. A–116. These 
conditions rendered the 1998 agreement ambiguous, accord-
ing to the Sixth Circuit, which allowed it to consult extrinsic 
evidence. 854 F. 3d, at 883. And that evidence supported 
lifetime vesting. Ibid. The Sixth Circuit acknowledged 
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that these features of the agreement are the same ones it 
used to “infer vesting” under Yard-Man, but it concluded 
that nothing in Tackett precludes this kind of analysis: 
“There is surely a difference between fnding ambiguity from 
silence and fnding vesting from silence.” 854 F. 3d, at 882.1 

Judge Sutton dissented. See id., at 887–893. He con-
cluded that the 1998 agreement was unambiguous because 
“the company never promised to provide healthcare benefts 
for life, and the agreement contained a durational clause that 
limited all of the benefts.” Id., at 888. Judge Sutton noted 
that, in fnding ambiguity, the panel majority relied on the 
same inferences that this Court proscribed in Tackett. See 
854 F. 3d, at 890–891. But ambiguity, he explained, requires 
“two competing interpretations, both of which are fairly 
plausible,” id., at 890, and “[a] forbidden inference cannot 
generate a plausible reading,” id., at 891. The panel majori-
ty's contrary decision, Judge Sutton concluded, “abrad[ed] an 
inter-circuit split (and an intra-circuit split) that the Supreme 
Court just sutured shut.” Id., at 890.2 

1 After accepting the retirees' reading of the 1998 agreement, the Sixth 
Circuit remanded for the District Court to reconsider the reasonableness 
of CNH's proposed modifcations to the healthcare benefts. See 854 F. 3d 
877, 884–887 (2017). CNH does not challenge that determination, and we 
express no view on it. 

2 By “intra-circuit split,” Judge Sutton was referring to the Sixth Cir-
cuit's earlier decision in Gallo v. Moen Inc., 813 F. 3d 265 (2016). That 
decision concluded that a collective-bargaining agreement did not vest 
healthcare benefts for life, relying on the general durational clause and 
rejecting the same inferences that the Sixth Circuit invoked here. See 
id., at 269–272. The confict between these decisions, and others like 
them, has led one judge in the Sixth Circuit to declare that “[o]ur post-
Tackett case law is a mess.” International Union, United Auto, Aero-
space & Agricultural Implement Workers of Am. v. Kelsey-Hayes Co., 
872 F. 3d 388, 390 (2017) (Griffn, J., dissenting from denial of rehearing en 
banc). To date, the en banc Sixth Circuit has been unwilling (or unable) 
to reconcile its precedents. See ibid. (Sutton, J., concurring in denial of 
rehearing en banc) (agreeing that this confict “warrants en banc review” 
but voting against it because “there is a real possibility that we would not 
have nine votes for any one [approach]”). 
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II 

The decision below does not comply with Tackett's direc-
tion to apply ordinary contract principles. True, one such 
principle is that, when a contract is ambiguous, courts can 
consult extrinsic evidence to determine the parties' inten-
tions. See 574 U. S., at 443 (Ginsburg, J., concurring) (cit-
ing 11 R. Lord, Williston on Contracts § 30:7, pp. 116–124 
(4th ed. 2012) (Williston)). But a contract is not ambiguous 
unless, “after applying established rules of interpretation, 
[it] remains reasonably susceptible to at least two reasonable 
but conficting meanings.” Id., § 30:4, at 53–54 (footnote 
omitted). Here, that means the 1998 agreement was not am-
biguous unless it could reasonably be read as vesting health-
care benefts for life. 

The Sixth Circuit read it that way only by employing the 
inferences that this Court rejected in Tackett. The Sixth 
Circuit did not point to any explicit terms, implied terms, or 
industry practice suggesting that the 1998 agreement vested 
healthcare benefts for life. Cf. 574 U. S., at 443–444 (Gins-
burg, J., concurring). Instead, it found ambiguity in the 
1998 agreement by applying several of the Yard-Man infer-
ences: It declined to apply the general durational clause to 
the healthcare benefts, and then it inferred vesting from the 
presence of specifc termination provisions for other benefts 
and the tying of healthcare benefts to pensioner status. 

Tackett rejected those inferences precisely because they 
are not “established rules of interpretation,” 11 Williston 
§ 30:4, at 53–54. The Yard-Man inferences “distort the text 
of the agreement,” fail “to apply general durational clauses,” 
erroneously presume lifetime vesting from silence, and con-
tradict how “Congress specifcally defned” key terms in 
ERISA. Tackett, 574 U. S., at 439–442. Tackett thus re-
jected these inferences not because of the consequences that 
the Sixth Circuit attached to them—presuming vesting ver-
sus fnding ambiguity—but because they are not a valid way 
to read a contract. They cannot be used to create a reason-
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able interpretation any more than they can be used to create 
a presumptive one. 

Tellingly, no other Court of Appeals would fnd ambigu-
ity in these circumstances. When a collective-bargaining 
agreement is merely silent on the question of vesting, other 
courts would conclude that it does not vest benefts for life.3 

Similarly, when an agreement does not specify a duration for 
healthcare benefts in particular, other courts would simply 
apply the general durational clause.4 And other courts 
would not fnd ambiguity from the tying of retiree benefts 
to pensioner status.5 The approach taken in these other de-
cisions “only underscores” how the decision below “deviat[ed] 
from ordinary principles of contract law.” Tackett, supra, 
at 441. 

Shorn of Yard-Man inferences, this case is straightfor-
ward. The 1998 agreement contained a general durational 
clause that applied to all benefts, unless the agreement spec-
ifed otherwise. No provision specifed that the healthcare 
benefts were subject to a different durational clause. The 
agreement stated that the health benefts plan “r[an] concur-
rently” with the collective-bargaining agreement, tying the 
healthcare benefts to the duration of the rest of the agree-
ment. App. to Pet. for Cert. A–114. If the parties meant 
to vest healthcare benefts for life, they easily could have 
said so in the text. But they did not. And they specifed 
that their agreement “dispose[d] of any and all bargain-
ing issues” between them. Id., at A–115. Thus, the only 

3 See, e. g., International Union, United Auto, Aerospace & Agricul-
tural Implement Workers of Am. v. Skinner Engine Co., 188 F. 3d 130, 
147 (CA3 1999); Joyce v. Curtiss-Wright Corp., 171 F. 3d 130, 135 (CA2 
1999); Wise v. El Paso Natural Gas Co., 986 F. 2d 929, 938 (CA5 1993); 
Senn v. United Dominion Industries, Inc., 951 F. 2d 806, 816 (CA7 1992). 

4 See, e. g., Des Moines Mailers Union, Teamsters Local No. 358 v. 
NLRB, 381 F. 3d 767, 770 (CA8 2004); Skinner Engine Co., 188 F. 3d, at 
140–141. 

5 See, e. g., id., at 141; Joyce, supra, at 134; Anderson v. Alpha Portland 
Industries, Inc., 836 F. 2d 1512, 1517 (CA8 1988). 
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reasonable interpretation of the 1998 agreement is that the 
healthcare benefts expired when the collective-bargaining 
agreement expired in May 2004. “When the intent of the 
parties is unambiguously expressed in the contract, that ex-
pression controls, and the court's inquiry should proceed no 
further.” Tackett, supra, at 443 (Ginsburg, J., concurring) 
(citing 11 Williston § 30:6, at 98–104). 

* * * 

Because the decision below is not consistent with Tackett, 
the petition for a writ of certiorari and the motions for leave 
to fle briefs amici curiae are granted. We reverse the 
judgment of the Court of Appeals and remand the case for 
further proceedings consistent with this opinion. 

It is so ordered. 
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MONTANA v. WYOMING et al. 

on bill of complaint 

No. 137, Orig. Decided May 2, 2011—Order and judgment entered 
March 21, 2016—Judgment and decree entered February 20, 2018 

Judgment and decree entered. 

Opinion reported: 563 U. S. 368; order and judgment reported: 577 U. S. 
423. 

The Report of the Special Master is received and ordered 
filed. The proposed judgment and decree are entered. 
Justice Kagan took no part in the consideration or decision 
of this case. 

JUDGMENT 

Judgment is awarded against the State of Wyoming and in 
favor of the State of Montana for violations of the Yellow-
stone River Compact resulting from Wyoming's reduction of 
the volume of water available in the Tongue River at the 
Stateline between Wyoming and Montana by 1300 acre feet 
in 2004 and 56 acre feet in 2006. Judgment is awarded in 
the amount of $20,340, together with pre-judgment and post-
judgment interest of seven percent (7%) per annum from the 
year of each violation until paid. Costs are awarded to Mon-
tana in the amount of $67,270.87. 

Wyoming shall pay these damages, interest, and costs in 
full not later than 90 days from the date of entry of this 
Judgment. Wyoming shall make its payment into an ac-
count specifed by Montana to be used for improvements to 
the Tongue River Reservoir or related facilities in Montana. 
Montana may distribute these funds to a state agency or pro-
gram, a political subdivision of the State, a nonproft corpora-
tion, association, and/or a charitable organization at the sole 
discretion of the Montana Attorney General in accordance 
with the laws of the State of Montana, with the express 
condition that the funds be used for improvements to the 
Tongue River Reservoir or related facilities in Montana. 
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Decree 

Except as herein provided, all claims in Montana's Bill of 
Complaint are denied and dismissed with prejudice. 

DECREE 

A. General Provisions 

1. Article V(A) of the Yellowstone River Compact (Com-
pact) protects pre-1950 appropriative rights to the benefcial 
uses of water of the Yellowstone River System in Montana 
from diversions and withdrawals of surface water and 
groundwater in Wyoming, whether for direct use or storage, 
that are not made pursuant to appropriative rights in Wyo-
ming existing as of January 1, 1950. 

2. Article V of the Compact, including the protections of 
Article V(A), applies to all surface waters tributary to 
the Tongue and Powder Rivers (with the exception of the 
explicit exclusions set out in Article V(E) of the Compact). 

3. Article V(A) of the Compact does not guarantee Mon-
tana a fxed quantity or fow of water, nor does it limit 
Wyoming to the net volume of water actually consumed in 
Wyoming prior to January 1, 1950. 

4. Article V(A) of the Compact protects pre-1950 appro-
priative rights only to the extent they are for “benefcial 
uses,” as defned in Article II(H) of the Compact, and are 
otherwise consistent with the doctrine of appropriation. In 
particular, pre-1950 rights are not protected to the extent 
they are wasteful under the doctrine of appropriation. 

5. Except as otherwise expressly provided in this Decree 
or the Compact, the laws of Montana and Wyoming (includ-
ing rules for reservoir accounting) govern the administration 
and management of each State's respective water rights in 
the implementation of Article V(A) of the Compact. 

B. Calls 

1. To protect pre-1950 appropriative rights under Article 
V(A) of the Compact, Montana must place a call. Wyoming 
is not liable for fow or storage impacts that take place when 
a call is not in effect. 
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2. Subject to paragraph B(3), Montana may place a call on 
the Tongue River whenever (a) a pre-1950 direct fow right 
in Montana is not receiving the water to which it is entitled, 
or (b) Montana reasonably believes, based on substantial evi-
dence, that the Tongue River Reservoir might not fll before 
the end of the water year. 

3. Montana cannot place a call under Article V(A) when it 
can remedy shortages of pre-1950 appropriators in Montana 
through purely intrastate means that do not prejudice Mon-
tana's other rights under the Compact. 

4. A call need not take any particular form, use any spe-
cifc language, or be delivered by or to any particular offcial, 
but should be suffcient to place Wyoming on clear notice 
that Montana needs additional water to satisfy its pre-1950 
appropriative rights. 

5. A call is effective upon receipt by Wyoming and contin-
ues in effect until Montana notifes Wyoming that Montana 
is lifting the call. 

6. Montana shall promptly notify Wyoming that it is lift-
ing a call when (a) pre-1950 direct fow rights in Montana are 
receiving the water to which they are entitled, and (b) Mon-
tana reasonably believes, based on substantial evidence, that 
the Tongue River Reservoir will fll before the end of the 
water year. Montana may place a new call at a later date if 
the conditions of paragraph B(2) are again met. 

7. Upon receiving a call, Wyoming shall promptly initiate 
action to ensure, to the degree physically possible, that only 
pre-1950 appropriators in Wyoming are diverting or storing 
surface water and only to the degree permitted by their ap-
propriative rights and this Decree. Wyoming also shall 
promptly initiate any action needed to ensure, to the degree 
physically possible, that any groundwater withdrawals under 
post-January 1, 1950 appropriative rights are not interfering 
with the continued enjoyment of pre-1950 surface rights in 
Montana. Wyoming shall be liable for diversions, storage, 
or withdrawals in violation of Article V(A) of the Compact 
even if it was not physically possible for Wyoming to prevent 
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the diversions, storage, or withdrawals during a call (in-
cluding depletions caused by groundwater withdrawals oc-
curring before the call). Where it is initially not physically 
possible to prevent the storage of water in violation of Arti-
cle V(A), Wyoming shall deliver such water to Montana as 
soon as it is physically possible to do so after a request 
from Montana. 

C. Pre-1950 Appropriative Rights 

1. The Compact assigns the same seniority level to all pre-
1950 water users in Montana and Wyoming. Except as oth-
erwise provided in this Decree, the exercise of pre-1950 ap-
propriative rights in Wyoming does not violate the Compact 
rights of pre-1950 appropriative rights in Montana. 

2. Article V(A) does not prohibit Montana or Wyoming 
from allowing a pre-1950 appropriator to conserve water 
through the adoption of improved irrigation techniques and 
then use that water to irrigate the lands to which the specifc 
pre-1950 appropriative right attaches, even when the in-
creased consumption interferes with pre-1950 uses in Mon-
tana. Article V(A) protects pre-1950 appropriators in Mon-
tana from the use of such conserved water in Wyoming on 
new lands or for new purposes. Such uses fall within Arti-
cle V(B) of the Compact and cannot interfere with pre-1950 
appropriative rights in Montana. 

3. Pre-1950 appropriators in Montana and Wyoming may 
change their place of use, type of use, and point of diversion 
pursuant to applicable state law, so long as any such changes 
do not injure appropriators in the other States as evaluated 
at the time of the change. 

D. Wyoming Storage Reservoirs 

1. Post-January 1, 1950 appropriators in Wyoming may 
not store water when Montana has issued a call, except as 
provided in paragraph B(7) of this Decree. Post-January 1, 
1950 appropriators in Wyoming may store water during peri-
ods when a call is not in effect. 
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2. Water stored under post-January 1, 1950 appropriative 
rights in Wyoming when a call is not in effect has been le-
gally stored under the Compact and can be subsequently 
used at any time, including when pre-1950 appropriative 
rights in Montana are unsatisfed. The Compact does not 
require Wyoming to release such water to Montana in re-
sponse to a call. 

E. Tongue River Reservoir 

1. Article V(A) protects Montana's right to store each 
water year (October 1 to September 30) up to, but not more 
than, 72,500 acre feet of water in the Tongue River Reser-
voir, less carryover storage in excess of 6,571 acre feet. If 
the Tongue River Reservoir begins the water year on Octo-
ber 1 with over 6,571 acre feet of carryover water, Article 
V(A) protects Montana's right to fll the Tongue River Res-
ervoir to its current capacity of 79,071 acre feet. 

2. Montana must avoid wasting water in its operation of 
the Tongue River Reservoir by not permitting outfows dur-
ing winter months that are not dictated by good engineering 
practices. Any wasteful outfows reduce the amount of 
water storage protected under Article V(A) for that water 
year by an equal volume. 

3. The reasonable range for winter outfows from the 
Tongue River Reservoir is 75 to 175 cubic feet per second. 
The appropriate outfow at any particular point of time var-
ies within this range and depends on the specifc conditions, 
including, but not limited to, the needs of downstream appro-
priative water rights and risks such as ice jams and fooding. 
Montana enjoys signifcant discretion in setting the appro-
priate outfow within this range and in other reservoir 
operations. 

F. General Reservoir Rules 

1. Article V(A) of the Compact does not protect water 
stored exclusively for non-depletive purposes, such as hydro-
electric generation and fsh protection. 
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2. Montana and Wyoming must operate and regulate res-
ervoirs on the Tongue River and its tributaries in a fashion 
that is generally consistent with the appropriation laws and 
rules that govern similar reservoirs elsewhere in each re-
spective State. 

G. Exchange of Information 

1. Within 30 days of the entry of this Decree, Montana and 
Wyoming each shall provide the other State with a list of 
its current surface water rights in the Tongue River basin, 
including information on which rights are pre-1950 and 
which are post-January 1, 1950. Montana and Wyoming 
thereafter will annually inform the other State of any 
changes in these water rights, unless such information is 
publicly and readily available to the other State. 

2. If requested, Montana and Wyoming also shall provide 
the other State annually with any data available in the ordi-
nary course of water administration that shows the location 
and amount of groundwater pumping in the Tongue River 
and Powder River basins, except where the groundwater is 
used exclusively for domestic or stock water uses as defned 
in Article II of the Compact. 

3. Montana and Wyoming shall exchange information, as 
reasonable and appropriate, relevant to the effective imple-
mentation of Article V(A) of the Compact. In particular, 
Wyoming in response to a call shall notify Montana of the 
actions that it intends to take and has taken in response to 
the call, and when requested, provide Montana with reason-
able assurances and documentation of these actions. In 
making a call, Montana in turn will notify Wyoming of any 
intrastate actions it has taken to remedy shortages of pre-
1950 appropriators, and when requested, provide Wyoming 
with reasonable assurances and documentation of these 
actions. 

4. The Yellowstone River Compact Commission remains 
free to modify or supplement the terms of the provisions of 
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paragraph G of this Decree pursuant to its authority under 
the Compact. 

H. Rights of the Northern Cheyenne Tribe 

Nothing in this Decree addresses or determines the water 
rights of any Indian Tribe or Indian reservation or the status 
of such rights under the Yellowstone River Compact. 

I. Retention of Jurisdiction 

Any of the parties may apply at the foot of this Decree 
for its amendment or for further relief. The Court retains 
jurisdiction to entertain such further proceedings, enter such 
orders, and issue such writs as it may from time to time 
deem necessary or desirable to give proper force and effect 
to this Decree. 
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DIGITAL REALTY TRUST, INC. v. SOMERS 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 16–1276. Argued November 28, 2017—Decided February 21, 2018 

Endeavoring to root out corporate fraud, Congress passed the Sarbanes-
Oxley Act of 2002 (Sarbanes-Oxley) and the 2010 Dodd-Frank Wall 
Street Reform and Consumer Protection Act (Dodd-Frank). Both Acts 
shield whistleblowers from retaliation, but they differ in important re-
spects. Sarbanes-Oxley applies to all “employees” who report miscon-
duct to the Securities and Exchange Commission (SEC or Commission), 
any other federal agency, Congress, or an internal supervisor. 18 
U. S. C. § 1514A(a)(1). Dodd-Frank defnes a “whistleblower” as “any 
individual who provides . . . information relating to a violation of the 
securities laws to the Commission, in a manner established, by rule or 
regulation, by the Commission.” 15 U. S. C. § 78u–6(a)(6). A whistle-
blower so defined is eligible for an award if original information 
provided to the SEC leads to a successful enforcement action. § 78u– 
6(b)–(g). And he or she is protected from retaliation in three situations, 
see § 78u–6(h)(1)(A)(i)–(iii), including for “making disclosures that are 
required or protected under” Sarbanes-Oxley or other specifed laws, 
§ 78u–6(h)(1)(A)(iii). Sarbanes-Oxley's anti-retaliation provision con-
tains an administrative-exhaustion requirement and a 180-day adminis-
trative complaint-fling deadline, see 18 U. S. C. § 1514A(b)(1)(A), (2)(D), 
whereas Dodd-Frank permits a whistleblower to sue an employer di-
rectly in federal district court, with a default six-year limitation period, 
see § 78u–6(h)(1)(B)(i), (iii)(I)(aa). 

The SEC's regulations implementing the Dodd-Frank provision con-
tain two discrete whistleblower defnitions. For purposes of the award 
program, Rule 21F–2 requires a whistleblower to “provide the Commis-
sion with information” relating to possible securities-law violations. 17 
CFR § 240.21F–2(a)(1). For purposes of the anti-retaliation protec-
tions, however, the Rule does not require SEC reporting. See 
§ 240.21F–2(b)(1)(i)–(ii). 

Respondent Paul Somers alleges that petitioner Digital Realty Trust, 
Inc. (Digital Realty), terminated his employment shortly after he re-
ported to senior management suspected securities-law violations by the 
company. Somers fled suit, alleging, inter alia, a claim of whistle-
blower retaliation under Dodd-Frank. Digital Realty moved to dismiss 
that claim on the ground that Somers was not a whistleblower under 
§ 78u–6(h) because he did not alert the SEC prior to his termination. 
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The District Court denied the motion, and the Ninth Circuit affrmed. 
The Court of Appeals concluded that § 78u–6(h) does not necessitate 
recourse to the SEC prior to gaining “whistleblower” status, and it ac-
corded deference to the SEC's regulation under Chevron U. S. A. Inc. v. 
Natural Resources Defense Council, Inc., 467 U. S. 837. 

Held: Dodd-Frank's anti-retaliation provision does not extend to an indi-
vidual, like Somers, who has not reported a violation of the securities 
laws to the SEC. Pp. 160–169. 

(a) A statute's explicit defnition must be followed, even if it varies 
from a term's ordinary meaning. Burgess v. United States, 553 U. S. 
124, 130. Section 78u–6(a) instructs that the statute's defnition of 
“whistleblower” “shall apply” “[i]n this section,” that is, throughout 
§ 78u–6. The Court must therefore interpret the term “whistleblower” 
in § 78u–6(h), the anti-retaliation provision, in accordance with that 
defnition. 

The whistleblower defnition operates in conjunction with the three 
clauses of § 78u–6(h)(1)(A) to spell out the provision's scope. The def-
nition frst describes who is eligible for protection—namely, a “whistle-
blower” who provides pertinent information “to the Commission.” 
§ 78u–6(a)(6). The three clauses then describe what conduct, when en-
gaged in by a “whistleblower,” is shielded from employment discrimina-
tion. An individual who meets both measures may invoke Dodd-
Frank's protections. But an individual who falls outside the protected 
category of “whistleblowers” is ineligible to seek redress under the stat-
ute, regardless of the conduct in which that individual engages. This 
reading is reinforced by another whistleblower-protection provision in 
Dodd-Frank, see 12 U. S. C. § 5567(b), which imposes no requirement 
that information be conveyed to a government agency. Pp. 160–162. 

(b) The Court's understanding is corroborated by Dodd-Frank's pur-
pose and design. The core objective of Dodd-Frank's whistleblower 
program is to aid the Commission's enforcement efforts by “motivat[ing] 
people who know of securities law violations to tell the SEC.” S. Rep. 
No. 111–176, p. 38 (emphasis added). To that end, Congress provided 
monetary awards to whistleblowers who furnish actionable information 
to the Commission. Congress also complemented the fnancial incen-
tives for SEC reporting by heightening protection against retaliation. 
Pp. 162–163. 

(c) Somers and the Solicitor General contend that Dodd-Frank's 
“whistleblower” defnition applies only to the statute's award program 
and not, as the defnition plainly states, to its anti-retaliation provision. 
Their concerns do not support a departure from the statutory text. 
Pp. 163–169. 
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(1) They claim that the Court's reading would vitiate the protec-
tions of clause (iii) for whistleblowers who make disclosures to persons 
and entities other than the SEC. See § 78u–6(h)(1)(A)(iii). But the 
plain-text reading of the statute leaves the third clause with substantial 
meaning by protecting a whistleblower who reports misconduct both to 
the SEC and to another entity, but suffers retaliation because of the 
latter, non-SEC, disclosure. Pp. 164–166. 

(2) Nor would the Court's reading jettison protections for auditors, 
attorneys, and other employees who are required to report information 
within the company before making external disclosures. Such employ-
ees would be shielded as soon as they also provide relevant infor-
mation to the Commission. And Congress may well have considered 
adequate the safeguards already afforded to such employees by 
Sarbanes-Oxley. P. 166. 

(3) Applying the “whistleblower” defnition as written, Somers and 
the Solicitor General further protest, will allow “identical misconduct” 
to “go punished or not based on the happenstance of a separate report” 
to the SEC. Brief for Respondent 37–38. But it is understandable 
that the statute's retaliation protections, like its financial rewards, 
would be reserved for employees who have done what Dodd-Frank 
seeks to achieve by reporting information about unlawful activity to the 
SEC. P. 167. 

(4) The Solicitor General observes that the statute contains no ap-
parent requirement of a “temporal or topical connection between the 
violation reported to the Commission and the internal disclosure for 
which the employee suffers retaliation.” Brief for United States as 
Amicus Curiae 25. The Court need not dwell on related hypotheticals, 
which veer far from the case at hand. Pp. 167–168. 

(5) Finally, the interpretation adopted here would not undermine 
clause (ii) of § 78u–6(h)(1)(A), which prohibits retaliation against a whis-
tleblower for “initiating, testifying in, or assisting in any investigation 
or . . . action of the Commission based upon” information conveyed to the 
SEC by a whistleblower in accordance with the statute. The statute 
delegates authority to the Commission to establish the “manner” in 
which a whistleblower may provide information to the SEC. § 78u– 
6(a)(6). Nothing prevents the Commission from enumerating additional 
means of SEC reporting, including through testimony protected by 
clause (ii). Pp. 168–169. 

(d) Because “Congress has directly spoken to the precise question at 
issue,” Chevron, 467 U. S., at 842, deference is not accorded to the con-
trary view advanced by the SEC in Rule 21F–2. P. 169. 

850 F. 3d 1045, reversed and remanded. 
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Ginsburg, J., delivered the opinion of the Court, in which Roberts, 
C. J., and Kennedy, Breyer, Sotomayor, and Kagan, JJ., joined. Soto-
mayor, J., fled a concurring opinion, in which Breyer, J., joined, post, 
p. 169. Thomas, J., fled an opinion concurring in part and concurring in 
the judgment, in which Alito and Gorsuch, JJ., joined, post, p. 171. 

Kannon K. Shanmugam argued the cause for petitioner. 
With him on the briefs were Brian T. Ashe, Kiran A. Seldon, 
Shireen Y. Wetmore, Kyle A. Petersen, Amy Mason Saharia, 
and A. Joshua Podall. 

Daniel L. Geyser argued the cause for respondent. With 
him on the brief were Stephen F. Henry, Peter K. Stris, 
Brendan S. Maher, and Douglas D. Geyser. 

Christopher G. Michel argued the cause for the United 
States as amicus curiae urging affrmance. With him on 
the brief were Solicitor General Francisco, Deputy Solici-
tor General Stewart, Michael A. Conley, Thomas J. Karr, 
Stephen G. Yoder, and Dina B. Mishra.* 

Justice Ginsburg delivered the opinion of the Court. 

Endeavoring to root out corporate fraud, Congress passed 
the Sarbanes-Oxley Act of 2002 (Sarbanes-Oxley), 116 Stat. 
745, and the 2010 Dodd-Frank Wall Street Reform and Con-
sumer Protection Act (Dodd-Frank), 124 Stat. 1376. Both 
Acts shield whistleblowers from retaliation, but they differ 

*Briefs of amici curiae urging reversal were fled for the Cato Institute 
by Ilya Shapiro; for the Center for Workplace Compliance by Rae T. Vann 
and Jaime L. Novikoff; for the Chamber of Commerce of the United States 
of America by Steven J. Pearlman, Edward C. Young, and Kate Comerford 
Todd; for Lime Energy Services Co. et al. by Collin O'Connor Udell, Rich-
ard J. Cino, Joseph C. Toris, Kristen M. Fiore, and Arlene K. Kline; and 
for the New England Legal Foundation et al. by Benjamin G. Robbins 
and Martin J. Newhouse. 

Briefs of amici curiae urging affrmance were fled for Ethical Systems, 
Inc., by Jason P. Steed; for the National Whistleblower Center et al. by 
Stephen M. Kohn, Michael D. Kohn, and David K. Colapinto; for the 
Taxpayers Against Fraud Education Fund by Claire M. Sylvia; and for 
Sen. Charles Grassley by Tejinder Singh. 
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in important respects. Most notably, Sarbanes-Oxley ap-
plies to all “employees” who report misconduct to the Securi-
ties and Exchange Commission (SEC or Commission), any 
other federal agency, Congress, or an internal supervisor. 
18 U. S. C. § 1514A(a)(1). Dodd-Frank delineates a more cir-
cumscribed class; it defnes “whistleblower” to mean a per-
son who provides “information relating to a violation of 
the securities laws to the Commission.” 15 U. S. C. § 78u– 
6(a)(6). A whistleblower so defned is eligible for an award 
if original information he or she provides to the SEC leads to 
a successful enforcement action. § 78u–6(b)–(g). And, most 
relevant here, a whistleblower is protected from retaliation 
for, inter alia, “making disclosures that are required or pro-
tected under” Sarbanes-Oxley, the Securities Exchange Act 
of 1934, the criminal anti-retaliation proscription at 18 
U. S. C. § 1513(e), or any other law subject to the SEC's juris-
diction. 15 U. S. C. § 78u–6(h)(1)(A)(iii). 

The question presented: Does the anti-retaliation provi-
sion of Dodd-Frank extend to an individual who has not re-
ported a violation of the securities laws to the SEC and 
therefore falls outside the Act's defnition of “whistle-
blower”? Pet. for Cert. (I). We answer that question “No”: 
To sue under Dodd-Frank's anti-retaliation provision, a 
person must frst “provid[e] . . . information relating to 
a violation of the securities laws to the Commission.” 
§ 78u–6(a)(6). 

I 

A 

“To safeguard investors in public companies and restore 
trust in the fnancial markets following the collapse of Enron 
Corporation,” Congress enacted Sarbanes-Oxley in 2002. 
Lawson v. FMR LLC, 571 U. S. 429, 432 (2014). Most perti-
nent here, Sarbanes-Oxley created new protections for 
employees at risk of retaliation for reporting corporate mis-
conduct. See 18 U. S. C. § 1514A. Section 1514A prohibits 
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certain companies from discharging or otherwise “discrimi-
nat[ing] against an employee in the terms and conditions of 
employment because” the employee “provid[es] information 
. . . or otherwise assist[s] in an investigation regarding any 
conduct which the employee reasonably believes constitutes 
a violation” of certain criminal fraud statutes, any SEC rule 
or regulation, or “any provision of Federal law relating to 
fraud against shareholders.” § 1514A(a)(1). An employee 
qualifes for protection when he or she provides information 
or assistance either to a federal regulatory or law enforce-
ment agency, Congress, or any “person with supervisory au-
thority over the employee.” § 1514A(a)(1)(A)–(C).1 

To recover under § 1514A, an aggrieved employee must ex-
haust administrative remedies by “fling a complaint with the 
Secretary of Labor.” § 1514A(b)(1)(A); see Lawson, 571 
U. S., at 436–437. Congress prescribed a 180-day limitation 
period for fling such a complaint. § 1514A(b)(2)(D). If the 
agency “does not issue a fnal decision within 180 days of the 
fling of [a] complaint, and the [agency's] delay is not due to 
bad faith on the claimant's part, the claimant may proceed to 
federal district court for de novo review.” Id., at 437 (citing 
§ 1514A(b)). An employee who prevails in a proceeding 
under § 1514A is “entitled to all relief necessary to make the 
employee whole,” including reinstatement, backpay with in-
terest, and any “special damages sustained as a result of 
the discrimination,” among such damages, litigation costs. 
§ 1514A(c). 

B 
1 

At issue in this case is the Dodd-Frank anti-retaliation 
provision enacted in 2010, eight years after the enactment of 

1 Sarbanes-Oxley also prohibits retaliation against an “employee” who 
“fle[s], . . . testif[ies], participate[s] in, or otherwise assist[s] in a proceed-
ing fled or about to be fled . . . relating to an alleged violation of” the 
same provisions of federal law addressed in 18 U. S. C. § 1514A(a)(1). 
See § 1514A(a)(2). 
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Sarbanes-Oxley. Passed in the wake of the 2008 fnancial 
crisis, Dodd-Frank aimed to “promote the fnancial stability 
of the United States by improving accountability and trans-
parency in the fnancial system.” 124 Stat. 1376. 

Dodd-Frank responded to numerous perceived shortcom-
ings in fnancial regulation. Among them was the SEC's 
need for additional “power, assistance and money at its dis-
posal” to regulate securities markets. S. Rep. No. 111–176, 
pp. 36, 37 (2010). To assist the Commission “in identifying 
securities law violations,” the Act established “a new, robust 
whistleblower program designed to motivate people who 
know of securities law violations to tell the SEC.” Id., at 38. 
And recognizing that “whistleblowers often face the diffcult 
choice between telling the truth and . . . committing `career 
suicide,' ” Congress sought to protect whistleblowers from 
employment discrimination. Id., at 111, 112. 

Dodd-Frank implemented these goals by adding a new 
provision to the Securities Exchange Act of 1934: 15 U. S. C. 
§ 78u–6. Section 78u–6 begins by defining a “whistle-
blower” as “any individual who provides . . . information 
relating to a violation of the securities laws to the Commis-
sion, in a manner established, by rule or regulation, by the 
Commission.” § 78u–6(a)(6) (emphasis added). That def-
nition, the statute directs, “shall apply” “[i]n this section”— 
i. e., throughout § 78u–6. § 78u–6(a). 

Section 78u–6 affords covered whistleblowers both incen-
tives and protection. First, the section creates an award 
program for “whistleblowers who voluntarily provid[e] origi-
nal information to the Commission that le[ads] to the success-
ful enforcement of [a] covered judicial or administrative 
action.” § 78u–6(b)(1). A qualifying whistleblower is en-
titled to a cash award of 10 to 30 percent of the mone-
tary sanctions collected in the enforcement action. See 
§ 78u–6(b)(1)(A)–(B). 

Second, § 78u–6(h) prohibits an employer from discharging, 
harassing, or otherwise discriminating against a “whistle-



Page Proof Pending Publication

156 DIGITAL REALTY TRUST, INC. v. SOMERS 

Opinion of the Court 

blower” “because of any lawful act done by the whistle-
blower” in three situations: frst, “in providing information 
to the Commission in accordance with [§ 78u–6],” § 78u– 
6(h)(1)(A)(i); second, “in initiating, testifying in, or assisting 
in any investigation or . . . action of the Commission based 
upon” information provided to the SEC in accordance with 
§ 78u–6, § 78u–6(h)(1)(A)(ii); and third, “in making disclo-
sures that are required or protected under” either Sarbanes-
Oxley, the Securities Exchange Act of 1934, the criminal anti-
retaliation prohibition at 18 U. S. C. § 1513(e),2 or “any other 
law, rule, or regulation subject to the jurisdiction of the 
Commission,” § 78u–6(h)(1)(A)(iii). Clause (iii), by cross-
referencing Sarbanes-Oxley and other laws, protects disclo-
sures made to a variety of individuals and entities in addition 
to the SEC. For example, the clause shields an employee's 
reports of wrongdoing to an internal supervisor if the re-
ports are independently safeguarded from retaliation under 
Sarbanes-Oxley. See supra, at 154.3 

2 Section 1513(e) provides: “Whoever knowingly, with the intent to retal-
iate, takes any action harmful to any person, including interference with 
the lawful employment or livelihood of any person, for providing to a law 
enforcement offcer any truthful information relating to the commission or 
possible commission of any Federal offense, shall be fned under this title 
or imprisoned not more than 10 years, or both.” 

3 Section 78u–6(h)(1)(A) reads in full: 
“No employer may discharge, demote, suspend, threaten, harass, di-

rectly or indirectly, or in any other manner discriminate against, a whistle-
blower in the terms and conditions of employment because of any lawful 
act done by the whistleblower— 

“(i) in providing information to the Commission in accordance with 
this section; 

“(ii) in initiating, testifying in, or assisting in any investigation or judi-
cial or administrative action of the Commission based upon or related to 
such information; or 

“(iii) in making disclosures that are required or protected under the 
Sarbanes-Oxley Act of 2002 (15 U. S. C. § 7201 et seq.), this chapter, includ-
ing section 78j–l(m) of this title, section 1513(e) of title 18, and any other 
law, rule, or regulation subject to the jurisdiction of the Commission.” 
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The recovery procedures under the anti-retaliation provi-
sions of Dodd-Frank and Sarbanes-Oxley differ in critical 
respects. First, unlike Sarbanes-Oxley, which contains 
an administrative-exhaustion requirement and a 180-day ad-
ministrative complaint-filing deadline, see 18 U. S. C. 
§ 1514A(b)(1)(A), (2)(D), Dodd-Frank permits a whistle-
blower to sue a current or former employer directly in 
federal district court, with a default limitation period of 
six years, see § 78u–6(h)(1)(B)(i), (iii)(I)(aa). Second, Dodd-
Frank instructs a court to award to a prevailing plaintiff 
double backpay with interest, see § 78u–6(h)(1)(C)(ii), while 
Sarbanes-Oxley limits recovery to actual backpay with inter-
est, see 18 U. S. C. § 1514A(c)(2)(B). Like Sarbanes-Oxley, 
however, Dodd-Frank authorizes reinstatement and compen-
sation for litigation costs, expert witness fees, and reason-
able attorneys' fees. Compare § 78u–6(h)(1)(C)(i), (iii), with 
18 U. S. C. § 1514A(c)(2)(A), (C).4 

2 

Congress authorized the SEC “to issue such rules and reg-
ulations as may be necessary or appropriate to implement 
the provisions of [§ 78u–6] consistent with the purposes of 
this section.” § 78u–6( j). Pursuant to this authority, the 
SEC published a notice of proposed rulemaking to “Imple-
men[t] the Whistleblower Provisions” of Dodd-Frank. 75 
Fed. Reg. 70488 (2010). Proposed Rule 21F–2(a) defned a 
“whistleblower,” for purposes of both the award and anti-
retaliation provisions of § 78u–6, as one or more individuals 
who “provide the Commission with information relating to 
a potential violation of the securities laws.” Id., at 70519 
(proposed 17 CFR § 240.21F–2(a)). The proposed rule, the 
agency noted, “tracks the statutory defnition of a `whistle-

4 Unlike Dodd-Frank, Sarbanes-Oxley explicitly entitles a prevailing em-
ployee to “all relief necessary to make the employee whole,” including 
“compensation for any special damages sustained as a result of the dis-
crimination.” 18 U. S. C. § 1514A(c)(1), (2)(C). 
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blower' ” by requiring information reporting to the SEC it-
self. 75 Fed. Reg. 70489. 

In promulgating the fnal Rule, however, the agency 
changed course. Rule 21F–2, in fnished form, contains 
two discrete “whistleblower” definitions. See 17 CFR 
§ 240.21F–2(a)–(b) (2017). For purposes of the award pro-
gram, the Rule states that “[y]ou are a whistleblower if . . . 
you provide the Commission with information . . . relat[ing] 
to a possible violation of the Federal securities laws.” 
§ 240.21F–2(a)(1) (emphasis added). The information must 
be provided to the SEC through its website or by mailing or 
faxing a specifed form to the SEC Offce of the Whistle-
blower. See ibid.; § 240.21F–9(a)(1)–(2). 

“For purposes of the anti-retaliation protections,” how-
ever, the Rule states that “[y]ou are a whistleblower if . . . 
[y]ou possess a reasonable belief that the information you 
are providing relates to a possible securities law violation” 
and “[y]ou provide that information in a manner described 
in” clauses (i) through (iii) of § 78u–6(h)(1)(A). 17 CFR 
§ 240.21F–2(b)(1)(i)–(ii). “The anti-retaliation protections 
apply,” the Rule emphasizes, “whether or not you satisfy the 
requirements, procedures and conditions to qualify for an 
award.” § 240.21F–2(b)(1)(iii). An individual may there-
fore gain anti-retaliation protection as a “whistleblower” 
under Rule 21F–2 without providing information to the SEC, 
so long as he or she provides information in a manner 
shielded by one of the anti-retaliation provision's three 
clauses. For example, a report to a company supervisor 
would qualify if the report garners protection under the 
Sarbanes-Oxley anti-retaliation provision.5 

C 
Petitioner Digital Realty Trust, Inc. (Digital Realty), is a 

real estate investment trust that owns, acquires, and devel-

5 In 2015, the SEC issued an interpretive rule reiterating that anti-
retaliation protection is not contingent on a whistleblower's provision of 
information to the Commission. See 80 Fed. Reg. 47829 (2015). 
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ops data centers. See Brief for Petitioner 3. Digital Re-
alty employed respondent Paul Somers as a Vice President 
from 2010 to 2014. See 119 F. Supp. 3d 1088, 1092 (ND Cal. 
2015). Somers alleges that Digital Realty terminated him 
shortly after he reported to senior management suspected 
securities-law violations by the company. See ibid. Al-
though nothing impeded him from alerting the SEC prior to 
his termination, he did not do so. See Tr. of Oral Arg. 45. 
Nor did he fle an administrative complaint within 180 days 
of his termination, rendering him ineligible for relief under 
Sarbanes-Oxley. See ibid.; 18 U. S. C. § 1514A(b)(2)(D). 

Somers brought suit in the United States District Court 
for the Northern District of California alleging, inter alia, a 
claim of whistleblower retaliation under Dodd-Frank. Digi-
tal Realty moved to dismiss that claim, arguing that “Somers 
does not qualify as a `whistleblower' under [§ 78u–6(h)] be-
cause he did not report any alleged law violations to the 
SEC.” 119 F. Supp. 3d, at 1094. The District Court denied 
the motion. Rule 21F–2, the court observed, does not ne-
cessitate recourse to the SEC prior to gaining “whistle-
blower” status under Dodd-Frank. See id., at 1095–1096. 
Finding the statutory scheme ambiguous, the court accorded 
deference to the SEC's Rule under Chevron U. S. A. Inc. 
v. Natural Resources Defense Council, Inc., 467 U. S. 837 
(1984). See 119 F. Supp. 3d, at 1096–1106. 

On interlocutory appeal, a divided panel of the Court of 
Appeals for the Ninth Circuit affrmed. 850 F. 3d 1045 
(2017). The majority acknowledged that Dodd-Frank's 
defnitional provision describes a “whistleblower” as an indi-
vidual who provides information to the SEC itself. Id., at 
1049. But applying that defnition to the anti-retaliation 
provision, the majority reasoned, would narrow the third 
clause of § 78u–6(h)(1)(A) “to the point of absurdity”: The 
statute would protect employees only if they “reported possi-
ble securities violations both internally and to the SEC.” 
Ibid. Such dual reporting, the majority believed, was un-
likely to occur. Ibid. Therefore, the majority concluded, 
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the statute should be read to protect employees who make 
disclosures privileged by clause (iii) of § 78u–6(h)(1)(A), 
whether or not those employees also provide information to 
the SEC. Id., at 1050. In any event, the majority held, the 
SEC's resolution of any statutory ambiguity warranted def-
erence. Ibid. Judge Owens dissented. In his view, the 
statutory defnition of whistleblower was clear, left no room 
for interpretation, and plainly governed. Id., at 1051. 

Two other Courts of Appeals have weighed in on the ques-
tion before us. The Court of Appeals for the Fifth Circuit 
has held that employees must provide information to the 
SEC to avail themselves of Dodd-Frank's anti-retaliation 
safeguard. See Asadi v. G. E. Energy (USA), L. L. C., 720 
F. 3d 620, 630 (2013). A divided panel of the Court of 
Appeals for the Second Circuit reached the opposite con-
clusion, over a dissent by Judge Jacobs. See Berman v. 
NEO@OGILVY LLC, 801 F. 3d 145, 155 (2013). We granted 
certiorari to resolve this confict, 582 U. S. 929 (2017), and 
now reverse the Ninth Circuit's judgment. 

II 

“When a statute includes an explicit defnition, we must 
follow that defnition,” even if it varies from a term's ordi-
nary meaning. Burgess v. United States, 553 U. S. 124, 130 
(2008) (internal quotation marks omitted). This principle 
resolves the question before us. 

A 

Our charge in this review proceeding is to determine the 
meaning of “whistleblower” in § 78u–6(h), Dodd-Frank's anti-
retaliation provision. The defnition section of the statute 
supplies an unequivocal answer: A “whistleblower” is “any 
individual who provides . . . information relating to a viola-
tion of the securities laws to the Commission.” § 78u– 
6(a)(6) (emphasis added). Leaving no doubt as to the def-
nition's reach, the statute instructs that the “defnitio[n] 
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shall apply” “[i]n this section,” that is, throughout § 78u–6. 
§ 78u–6(a)(6). 

The whistleblower defnition operates in conjunction with 
the three clauses of § 78u–6(h)(1)(A) to spell out the provi-
sion's scope. The defnition frst describes who is eligible for 
protection—namely, a whistleblower who provides pertinent 
information “to the Commission.” § 78u–6(a)(6). The three 
clauses of § 78u–6(h)(1)(A) then describe what conduct, when 
engaged in by a whistleblower, is shielded from employment 
discrimination. See § 78u–6(h)(1)(A)(i)–(iii). An individual 
who meets both measures may invoke Dodd-Frank's protec-
tions. But an individual who falls outside the protected cat-
egory of “whistleblowers” is ineligible to seek redress under 
the statute, regardless of the conduct in which that individ-
ual engages. 

Reinforcing our reading, another whistleblower-protection 
provision in Dodd-Frank imposes no requirement that infor-
mation be conveyed to a government agency. Title 10 of the 
statute, which created the Consumer Financial Protection 
Bureau (CFPB), prohibits discrimination against a “covered 
employee” who, among other things, “provide[s] . . . informa-
tion to [his or her] employer, the Bureau, or any other State, 
local, or Federal, government authority or law enforcement 
agency relating to” a violation of a law subject to the CFPB's 
jurisdiction. 12 U. S. C. § 5567(a)(1). To qualify as a “cov-
ered employee,” an individual need not provide information 
to the CFPB, or any other entity. See § 5567(b) (“covered 
employee” means “any individual performing tasks related 
to the offering or provision of a consumer fnancial product 
or service”). 

“[W]hen Congress includes particular language in one sec-
tion of a statute but omits it in another[,] . . . this Court 
presumes that Congress intended a difference in meaning.” 
Loughrin v. United States, 573 U. S. 351, 358 (2014) (internal 
quotation marks and alteration omitted). Congress placed 
a government-reporting requirement in § 78u–6(h), but not 
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elsewhere in the same statute. Courts are not at liberty 
to dispense with the condition—tell the SEC—Congress 
imposed. 

B 

Dodd-Frank's purpose and design corroborate our compre-
hension of § 78u–6(h)'s reporting requirement. The “core 
objective” of Dodd-Frank's robust whistleblower program, as 
Somers acknowledges, Tr. of Oral Arg. 45, is “to motivate 
people who know of securities law violations to tell the SEC,” 
S. Rep. No. 111–176, at 38 (emphasis added). By enlisting 
whistleblowers to “assist the Government [in] identify[ing] 
and prosecut[ing] persons who have violated securities 
laws,” Congress undertook to improve SEC enforcement and 
facilitate the Commission's “recover[y] [of] money for victims 
of fnancial fraud.” Id., at 110. To that end, § 78u–6 pro-
vides substantial monetary rewards to whistleblowers who 
furnish actionable information to the SEC. See § 78u–6(b). 

Financial inducements alone, Congress recognized, may be 
insuffcient to encourage certain employees, fearful of em-
ployer retaliation, to come forward with evidence of wrong-
doing. Congress therefore complemented the Dodd-Frank 
monetary incentives for SEC reporting by heightening pro-
tection against retaliation. While Sarbanes-Oxley contains 
an administrative-exhaustion requirement, a 180-day admin-
istrative complaint-fling deadline, and a remedial scheme 
limited to actual damages, Dodd-Frank provides for immedi-
ate access to federal court, a generous statute of limitations 
(at least six years), and the opportunity to recover double 
backpay. See supra, at 157. Dodd-Frank's award program 
and anti-retaliation provision thus work synchronously to 
motivate individuals with knowledge of illegal activity to 
“tell the SEC.” S. Rep. No. 111–176, at 38. 

When enacting Sarbanes-Oxley's whistleblower regime, in 
comparison, Congress had a more far-reaching objective: It 
sought to disturb the “corporate code of silence” that “dis-
courage[d] employees from reporting fraudulent behavior 
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not only to the proper authorities, such as the FBI and the 
SEC, but even internally.” Lawson, 571 U. S., at 435 (inter-
nal quotation marks omitted). Accordingly, the Sarbanes-
Oxley anti-retaliation provision covers employees who 
report fraud not only to the SEC, but also to any other 
federal agency, Congress, or an internal supervisor. See 
18 U. S. C. § 1514A(a)(1). 

C 

In sum, Dodd-Frank's text and purpose leave no doubt 
that the term “whistleblower” in § 78u–6(h) carries the 
meaning set forth in the section's defnitional provision. 
The disposition of this case is therefore evident: Somers did 
not provide information “to the Commission” before his ter-
mination, § 78u–6(a)(6), so he did not qualify as a “whistle-
blower” at the time of the alleged retaliation. He is there-
fore ineligible to seek relief under § 78u–6(h). 

III 

Somers and the Solicitor General tender a different view 
of Dodd-Frank's compass. The whistleblower defnition, as 
they see it, applies only to the statute's award program, not 
to its anti-retaliation provision, and thus not, as the defni-
tion plainly states, throughout “this section,” § 78u–6(a). 
See Brief for Respondent 30; Brief for United States as Ami-
cus Curiae 10–11. For purposes of the anti-retaliation 
provision alone, they urge us to construe the term “whistle-
blower” in its “ordinary sense,” i. e., without any SEC-
reporting requirement. Brief for Respondent 18. 

Doing so, Somers and the Solicitor General contend, would 
align with our precedent, specifcally Lawson v. Suwannee 
Fruit & S. S. Co., 336 U. S. 198 (1949), and Utility Air Re-
gulatory Group v. EPA, 573 U. S. 302 (2014). In those 
decisions, we declined to apply a statutory defnition that os-
tensibly governed where doing so would have been “incom-
patible with . . . Congress' regulatory scheme,” id., at 322 
(internal quotation marks omitted), or would have “de-
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stroy[ed] one of the [statute's] major purposes,” Suwannee 
Fruit, 336 U. S., at 201. 

This case is of a piece, Somers and the Solicitor General 
maintain. Applying the statutory defnition here, they vari-
ously charge, would “create obvious incongruities,” Brief 
for United States as Amicus Curiae 19 (internal quotation 
marks omitted), “produce anomalous results,” id., at 22, “viti-
ate much of the [statute's] protection,” id., at 20 (internal 
quotation marks omitted), and, as the Court of Appeals put 
it, narrow clause (iii) of § 78u–6(h)(1)(A) “to the point of ab-
surdity,” Brief for Respondent 35 (quoting 850 F. 3d, at 1049). 
We next address these concerns and explain why they do not 
lead us to depart from the statutory text. 

A 

It would gut “much of the protection afforded by” the 
third clause of § 78u–6(h)(1)(a), Somers and the Solicitor Gen-
eral urge most strenuously, to apply the whistleblower def-
nition to the anti-retaliation provision. Brief for United 
States as Amicus Curiae 20 (internal quotation marks omit-
ted); Brief for Respondent 28–29. As earlier noted, see 
supra, at 156, clause (iii) prohibits retaliation against a 
“whistleblower” for “making disclosures” to various persons 
and entities, including but not limited to the SEC, to the 
extent those disclosures are “required or protected under” 
various laws other than Dodd-Frank. § 78u–6(h)(1)(A)(iii). 
Applying the statutory defnition of whistleblower, however, 
would limit clause (iii)'s protection to “only those individuals 
who report to the Commission.” Brief for United States as 
Amicus Curiae 22. 

The plain-text reading of the statute undoubtedly shields 
fewer individuals from retaliation than the alternative prof-
fered by Somers and the Solicitor General. But we do not 
agree that this consequence “vitiate[s]” clause (iii)'s protec-
tion, id., at 20 (internal quotation marks omitted), or ranks 
as “absur[d],” Brief for Respondent 35 (internal quotation 
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marks omitted).6 In fact, our reading leaves the third clause 
with “substantial meaning.” Brief for Petitioner 32. 

With the statutory defnition incorporated, clause (iii) pro-
tects a whistleblower who reports misconduct both to the 
SEC and to another entity, but suffers retaliation because of 
the latter, non-SEC, disclosure. That would be so, for exam-
ple, where the retaliating employer is unaware that the em-
ployee has alerted the SEC. In such a case, without clause 
(iii), retaliation for internal reporting would not be reached 
by Dodd-Frank, for clause (i) applies only where the em-
ployer retaliates against the employee “because of” the SEC 
reporting. § 78u–6(h)(1)(A). Moreover, even where the 
employer knows of the SEC reporting, the third clause may 
operate to dispel a proof problem: The employee can recover 
under the statute without having to demonstrate whether 
the retaliation was motivated by the internal report (thus 
yielding protection under clause (iii)) or by the SEC disclo-
sure (thus gaining protection under clause (i)). 

While the Solicitor General asserts that limiting the pro-
tections of clause (iii) to dual reporters would “shrink to 
insignifcance the [clause's] ban on retaliation,” Brief for 
United States as Amicus Curiae 22 (internal quotation 
marks omitted), he offers scant evidence to support that as-
sertion. Tugging in the opposite direction, he reports that 
approximately 80 percent of the whistleblowers who received 
awards in 2016 “reported internally before reporting to the 
Commission.” Id., at 23. And Digital Realty cites real-
world examples of dual reporters seeking Dodd-Frank or 
Sarbanes-Oxley recovery for alleged retaliation. See Brief 
for Petitioner 33, and n. 4 (collecting cases). Overlooked by 
Somers and the Solicitor General, in dual-reporting cases, 
retaliation not prompted by SEC disclosures (and thus 
unaddressed by clause (i)) is likely commonplace: The SEC is 

6 The Solicitor General, unlike Somers, acknowledges that it would not 
be absurd to apply the “whistleblower” defnition to the anti-retaliation 
provision. Tr. of Oral Arg. 52. 
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required to protect the identity of whistleblowers, see § 78u– 
6(h)(2)(A), so employers will often be unaware that an em-
ployee has reported to the Commission. In any event, even 
if the number of individuals qualifying for protection under 
clause (iii) is relatively limited, “[i]t is our function to give 
the statute the effect its language suggests, however modest 
that may be.” Morrison v. National Australia Bank Ltd., 
561 U. S. 247, 270 (2010). 

B 

Somers and the Solicitor General express concern that our 
reading would jettison protection for auditors, attorneys, and 
other employees subject to internal-reporting requirements. 
See Brief for Respondent 35; Brief for United States as Ami-
cus Curiae 21. Sarbanes-Oxley, for example, requires audi-
tors and attorneys to report certain information within the 
company before making disclosures externally. See 15 
U. S. C. §§ 78j–1(b), 7245; 17 CFR § 205.3. If the whistle-
blower defnition applies, Somers and the Solicitor General 
fear, these professionals will be “le[ft] . . . vulnerable to dis-
charge or other retaliatory action for complying with” their 
internal-reporting obligations. Brief for United States as 
Amicus Curiae 22 (internal quotation marks omitted). 

Our reading shields employees in these circumstances, 
however, as soon as they also provide relevant information 
to the Commission. True, such employees will remain ineli-
gible for Dodd-Frank's protection until they tell the SEC, 
but this result is consistent with Congress' aim to encourage 
SEC disclosures. See S. Rep. No. 111–176, at 38; supra, at 
155, 162. Somers worries that lawyers and auditors will 
face retaliation quickly, before they have a chance to report 
to the SEC. Brief for Respondent 35–36. But he offers 
nothing to show that Congress had this concern in mind 
when it enacted § 78u–6(h). Indeed, Congress may well 
have considered adequate the safeguards already afforded by 
Sarbanes-Oxley, protections specifcally designed to shield 
lawyers, accountants, and similar professionals. See Law-
son, 571 U. S., at 448. 
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C 

Applying the whistleblower defnition as written, Somers 
and the Solicitor General further protest, will create “an 
incredibly unusual statutory scheme”: “[I]dentical miscon-
duct”—i. e., retaliating against an employee for internal re-
porting—will “go punished or not based on the happenstance 
of a separate report” to the SEC, of which the wrongdoer 
may “not even be aware.” Brief for Respondent 37–38. 
See also Brief for United States as Amicus Curiae 24. The 
upshot, the Solicitor General warns, “would [be] substan-
tially diminish[ed] Dodd-Fran[k] deterrent effect.” Ibid. 

Overlooked in this protest is Dodd-Frank's core objective: 
to prompt reporting to the SEC. Supra, at 155, 162. In 
view of that precise aim, it is understandable that the stat-
ute's retaliation protections, like its fnancial rewards, would 
be reserved for employees who have done what Dodd-Frank 
seeks to achieve, i. e., they have placed information about 
unlawful activity before the Commission to aid its enforce-
ment efforts. 

D 

Pointing to another purported anomaly attending the 
reading we adopt today, the Solicitor General observes that 
neither the whistleblower defnition nor § 78u–6(h) contains 
any requirement of a “temporal or topical connection be-
tween the violation reported to the Commission and the in-
ternal disclosure for which the employee suffers retaliation.” 
Brief for United States as Amicus Curiae 25. It is there-
fore possible, the Solicitor General posits, that “an employee 
who was fred for reporting accounting fraud to his supervi-
sor in 2017 would have a cause of action under [§ 78u–6(h)] if 
he had reported an insider-trading violation by his previous 
employer to the Commission in 2012.” Ibid. For its part, 
Digital Realty agrees that this scenario could arise, but does 
not see it as a cause for concern: “Congress,” it states, “could 
reasonably have made the policy judgment that individuals 
who report securities-law violations to the SEC should re-
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ceive broad protection over time against retaliation for a va-
riety of disclosures.” Reply Brief 11. 

We need not dwell on the situation hypothesized by the 
Solicitor General, for it veers far from the case before us. 
We note, however, that the interpretation offered by Somers 
and the Solicitor General—i. e., ignoring the statutory def-
nition when construing the anti-retaliation provision—raises 
an even thornier question about the law's scope. Their view, 
which would not require an employee to provide information 
relating to a securities-law violation to the SEC, could afford 
Dodd-Frank protection to an employee who reports informa-
tion bearing no relationship whatever to the securities laws. 
That prospect could be imagined based on the broad array 
of federal statutes and regulations cross-referenced by 
clause (iii) of the anti-retaliation provision. E. g., 18 U. S. C. 
§ 1513(e) (criminalizing retaliation for “providing to a law en-
forcement offcer any truthful information relating to the 
commission . . . of any Federal offense” (emphasis added)); 
see supra, at 156, and n. 2. For example, an employee fred 
for reporting a co-worker's drug dealing to the Federal Bu-
reau of Investigation might be protected. Brief for Peti-
tioner 38. It would make scant sense, however, to rank an 
FBI drug-traffcking informant a whistleblower under Dodd-
Frank, a law concerned only with encouraging the reporting 
of “securities law violations.” S. Rep. No. 111–176, at 38 
(emphasis added). 

E 

Finally, the interpretation we adopt, the Solicitor General 
adds, would undermine not just clause (i i i) of § 78u– 
6(h)(1)(A), but clause (ii) as well. Clause (ii) prohibits retali-
ation against a whistleblower for “initiating, testifying in, or 
assisting in any investigation or . . . action of the Commission 
based upon” information conveyed to the SEC by a whistle-
blower in accordance with the statute. § 78u–6(h)(1)(A)(ii). 
If the whistleblower defnition is applied to § 78u–6(h), the 
Solicitor General states, “an employer could fre an employee 
for giving . . . testimony [to the SEC] if the employee had 
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not previously reported to the Commission online or through 
the specifed written form”—i. e., the methods currently pre-
scribed by Rule 21F–9 for a whistleblower to provide infor-
mation to the Commission. Brief for United States as Ami-
cus Curiae 20–21 (citing 17 CFR § 240.21F–9(a)(1)–(2)). 

But the statute expressly delegates authority to the SEC 
to establish the “manner” in which information may be pro-
vided to the Commission by a whistleblower. See § 78u– 
6(a)(6). Nothing in today's opinion prevents the agency 
from enumerating additional means of SEC reporting— 
including through testimony protected by clause (ii). 

IV 
For the foregoing reasons, we fnd the statute's defnition 

of “whistleblower” clear and conclusive. Because “Congress 
has directly spoken to the precise question at issue,” Chev-
ron, 467 U. S., at 842, we do not accord deference to the con-
trary view advanced by the SEC in Rule 21F–2. See 17 
CFR § 240.21F–2(b)(1); supra, at 158. The statute's unam-
biguous whistleblower defnition, in short, precludes the 
Commission from more expansively interpreting that term. 
See Burgess, 553 U. S., at 130. 

* * * 
The judgment of the Court of Appeals for the Ninth Cir-

cuit is reversed, and the case is remanded for further pro-
ceedings consistent with this opinion. 

It is so ordered. 

Justice Sotomayor, with whom Justice Breyer joins, 
concurring. 

I join the Court's opinion in full. I write separately only 
to note my disagreement with the suggestion in my col-
league's concurrence that a Senate Report is not an appro-
priate source for this Court to consider when interpreting 
a statute. 

Legislative history is of course not the law, but that does 
not mean it cannot aid us in our understanding of a law. 
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Just as courts are capable of assessing the reliability and 
utility of evidence generally, they are capable of assessing 
the reliability and utility of legislative-history materials. 

Committee reports, like the Senate Report the Court dis-
cusses here, see ante, at 155, 162, 167–168, are a particularly 
reliable source to which we can look to ensure our fdelity to 
Congress' intended meaning. See Garcia v. United States, 
469 U. S. 70, 76 (1984) (“In surveying legislative history we 
have repeatedly stated that the authoritative source for 
fnding the Legislature's intent lies in the Committee Re-
ports on the bill, which `represen[t] the considered and collec-
tive understanding of those Congressmen involved in draft-
ing and studying proposed legislation' ” (quoting Zuber v. 
Allen, 396 U. S. 168, 186 (1969))). Bills presented to Con-
gress for consideration are generally accompanied by a com-
mittee report. Such reports are typically circulated at least 
two days before a bill is to be considered on the foor and 
provide Members of Congress and their staffs with informa-
tion about “a bill's context, purposes, policy implications, and 
details,” along with information on its supporters and oppo-
nents. R. Katzmann, Judging Statutes 20, and n. 62 (2014) 
(citing A. LaRue, Senate Manual Containing the Standing 
Rules, Orders, Laws, and Resolutions Affecting the Business 
of the United States Senate, S. Doc. No. 107–1, p. 17 (2001)). 
These materials “have long been important means of inform-
ing the whole chamber about proposed legislation,” Katz-
mann, Judging Statutes, at 19, a point Members themselves 
have emphasized over the years.* It is thus no surprise 

*See, e. g., Hearings on the Nomination of Judge Antonin Scalia, To Be 
Associate Justice of the Supreme Court of the United States before the 
Senate Committee on the Judiciary, 99th Cong., 2d Sess., 65–66 (1986) 
(Sen. Charles E. Grassley) (“[A]s one who has served in Congress for 12 
years, legislative history is very important to those of us here who want 
further detailed expression of that legislative intent”); Mikva, Reading 
and Writing Statutes, 28 S. Tex. L. Rev. 181, 184 (1986) (“The committee 
report is the bone structure of the legislation. It is the road map that 
explains why things are in and things are out of the statute”); Brudney, 
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that legislative staffers view committee and conference re-
ports as the most reliable type of legislative history. See 
Gluck & Bressman, Statutory Interpretation From the In-
side—An Empirical Study of Congressional Drafting, Dele-
gation and the Canons: Part I, 65 Stan. L. Rev. 901, 977 
(2013). 

Legislative history can be particularly helpful when a stat-
ute is ambiguous or deals with especially complex matters. 
But even when, as here, a statute's meaning can clearly be 
discerned from its text, consulting reliable legislative history 
can still be useful, as it enables us to corroborate and fortify 
our understanding of the text. See, e. g., Tapia v. United 
States, 564 U. S. 319, 331–332 (2011); Carr v. United States, 
560 U. S. 438, 457–458 (2010). Moreover, confrming our con-
struction of a statute by considering reliable legislative his-
tory shows respect for and promotes comity with a coequal 
branch of Government. See Katzmann, Judging Statutes, at 
35–36. 

For these reasons, I do not think it wise for judges to close 
their eyes to reliable legislative history—and the realities of 
how Members of Congress create and enact laws—when it 
is available. 

Justice Thomas, with whom Justice Alito and Justice 
Gorsuch join, concurring in part and concurring in the 
judgment. 

I join the Court's opinion only to the extent it relies on the 
text of the Dodd-Frank Wall Street Reform and Consumer 

Congressional Commentary on Judicial Interpretations of Statutes: Idle 
Chatter or Telling Response? 93 Mich. L. Rev. 1, 28 (1994) (compiling the 
views of former Members on “the central importance of committee reports 
to their own understanding of statutory text”). In fact, some Members 
“are more likely to vote . . . based on a reading of the legislative history 
than on a reading of the statute itself.” Gluck & Bressman, Statutory 
Interpretation From the Inside—An Empirical Study of Congressional 
Drafting, Delegation and the Canons: Part I, 65 Stan. L. Rev. 901, 968 
(2013). 
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Protection Act (Dodd-Frank), 124 Stat. 1376. The question 
in this case is whether the term “whistleblower” in Dodd-
Frank's antiretaliation provision, 15 U. S. C. § 78u–6(h)(1), 
includes a person who does not report information to the 
Securities and Exchange Commission. The answer is in the 
defnitions section of the statute, which states that the term 
“whistleblower” means a person who provides “information 
relating to a violation of the securities laws to the Commis-
sion.” § 78u–6(a)(6). As the Court observes, this statutory 
defnition “resolves the question before us.” Ante, at 160. 
The Court goes on, however, to discuss the supposed “pur-
pose” of the statute, which it primarily derives from a single 
Senate Report. See ante, at 155, 162–163, 167–168. Even 
assuming a majority of Congress read the Senate Report, 
agreed with it, and voted for Dodd-Frank with the same in-
tent, “we are a government of laws, not of men, and are gov-
erned by what Congress enacted rather than by what it in-
tended.” * Lawson v. FMR LLC, 571 U. S. 429, 459–460 

*For what it is worth, I seriously doubt that a committee report is a 
“particularly reliable source” for discerning “Congress' intended mean-
ing.” Ante, at 170 (Sotomayor, J., concurring). The following exchange 
on the Senate foor is telling: 

“Mr. ARMSTRONG. Mr. President, will the Senator tell me whether 
or not he wrote the committee report? 

“Mr. DOLE. Did I write the committee report? 
“Mr. ARMSTRONG. Yes. 
“Mr. DOLE. No; the Senator from Kansas did not write the commit-

tee report. 
“Mr. ARMSTRONG. Did any Senator write the committee report? 
“Mr. DOLE. I have to check. 
“Mr. ARMSTRONG. Does the Senator know of any Senator who wrote 

the committee report? 
“Mr. DOLE. I might be able to identify one, but I would have to 

search. I was here all during the time it was written, I might say, and 
worked carefully with the staff as they worked. . . . 

“Mr. ARMSTRONG. Mr. President, has the Senator from Kansas, the 
chairman of the Finance Committee, read the committee report in its 
entirety? 

“Mr. DOLE. I am working on it. It is not a bestseller, but I am work-
ing on it. 
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(2014) (Scalia, J., concurring in part and concurring in judg-
ment). And “it would be a strange canon of statutory con-
struction that would require Congress to state in committee 
reports . . . that which is obvious on the face of a statute.” 
Harrison v. PPG Industries, Inc., 446 U. S. 578, 592 (1980). 
For these reasons, I am unable to join the portions of the 
Court's opinion that venture beyond the statutory text. 

“Mr. ARMSTRONG. Mr. President, did members of the Finance Com-
mittee vote on the committee report? 

“Mr. DOLE. No. 
“Mr. ARMSTRONG. . . . The report itself is not considered by the Com-

mittee on Finance. It was not subject to amendment by the Committee 
on Finance. It is not subject to amendment now by the Senate. . . . If 
there were matter within this report which was disagreed to by the Sena-
tor from Colorado or even by a majority of all Senators, there would be 
no way for us to change the report. I could not offer an amendment 
tonight to amend the committee report. . . . [L]et me just make the point 
that this is not the law, it was not voted on, it is not subject to amendment, 
and we should discipline ourselves to the task of expressing congressional 
intent in the statute.” Hirschey v. FERC, 777 F. 2d 1, 7–8, n. 1 (CADC 
1985) (Scalia, J., concurring) (quoting 128 Cong. Rec. 16918–16919 (1982)). 
See also Kethledge, Ambiguities and Agency Cases: Refections After (Al-
most) Ten Years on the Bench, 70 Vand. L. Rev. En Banc 315, 317–318 
(2017) (describing his experience as a Senate staffer who drafted legisla-
tive history “like being a teenager at home while your parents are away 
for the weekend: there was no supervision. I was able to write more or 
less what I pleased. . . . [M]ost members of Congress . . . have no idea at 
all about what is in the legislative history for a particular bill”). 
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CLASS v. UNITED STATES 

certiorari to the united states court of appeals for 
the district of columbia circuit 

No. 16–424. Argued October 4, 2017—Decided February 21, 2018 

A federal grand jury indicted petitioner, Rodney Class, for possessing 
frearms in his locked jeep, which was parked on the grounds of the 
United States Capitol in Washington, D. C. See 40 U. S. C. § 5104(e)(1) 
(“An individual . . . may not carry . . . on the Grounds or in any of the 
Capitol Buildings a frearm”). Appearing pro se, Class asked the Dis-
trict Court to dismiss the indictment. He alleged that the statute, 
§ 5104(e), violates the Second Amendment and the Due Process Clause. 
After the District Court dismissed both claims, Class pleaded guilty to 
“Possession of a Firearm on U. S. Capitol Grounds, in violation of 40 
U. S. C. § 5104(e).” App. 30. A written plea agreement set forth the 
terms of Class' guilty plea, including several categories of rights that he 
agreed to waive. The agreement said nothing about the right to chal-
lenge on direct appeal the constitutionality of the statute of conviction. 
After conducting a hearing pursuant to Rule 11(b) of the Federal Rules 
of Criminal Procedure, the District Court accepted Class' guilty plea 
and sentenced him. Soon thereafter, Class sought to raise his constitu-
tional claims on direct appeal. The Court of Appeals held that Class 
could not do so because, by pleading guilty, he had waived his constitu-
tional claims. 

Held: A guilty plea, by itself, does not bar a federal criminal defendant 
from challenging the constitutionality of his statute of conviction on di-
rect appeal. Pp. 178–185. 

(a) This holding flows directly from this Court's prior decisions. 
Fifty years ago, in Haynes v. United States, 390 U. S. 85, the Court 
addressed a similar claim challenging the constitutionality of a criminal 
statute. Justice Harlan's opinion for the Court stated that the defend-
ant's “plea of guilty did not, of course, waive his previous [constitutional] 
claim.” Id., at 87, n. 2. That clear statement refects an understanding 
of the nature of guilty pleas that stretches, in broad outline, nearly 150 
years. Subsequent decisions have elaborated upon it. In Blackledge 
v. Perry, 417 U. S. 21, the Court recognized that a guilty plea bars some 
“ ̀ antecedent constitutional violations' ” related to events (such as grand 
jury proceedings) that “ ̀ occu[r] prior to the entry of the guilty plea.' ” 
Id., at 30 (quoting Tollett v. Henderson, 411 U. S. 258, 266–267). How-
ever, where the claim implicates “the very power of the State” to prose-
cute the defendant, a guilty plea cannot by itself bar it. 417 U. S., at 
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30. Likewise, in Menna v. New York, 423 U. S. 61, the Court held that 
because the defendant's claim was that “the State may not convict [him] 
no matter how validly his factual guilt is established,” his “guilty plea, 
therefore, [did] not bar the claim.” Id., at 63, n. 2. In more recent 
years, the Court has reaffrmed the Menna-Blackledge doctrine's basic 
teaching that “ ̀ a plea of guilty to a charge does not waive a claim that— 
judged on its face—the charge is one which the State may not constitu-
tionally prosecute.' ” United States v. Broce, 488 U. S. 563, 575 (quoting 
Menna, supra, at 63, n. 2). Pp. 178–182. 

(b) In this case, Class neither expressly nor implicitly waived his con-
stitutional claims by pleading guilty. As this Court understands them, 
the claims at issue here do not contradict the terms of the indictment 
or the written plea agreement and they can be resolved based upon the 
existing record. Broce, 488 U. S., at 575. Class challenges the Govern-
ment's power to criminalize his (admitted) conduct and thereby calls 
into question the Government's power to “ ̀ constitutionally prosecute' ” 
him. Ibid. (quoting Menna, supra, at 61–62, n. 2). A guilty plea does 
not bar a direct appeal in these circumstances. Pp. 182–183. 

(c) Federal Rule of Criminal Procedure 11(a)(2), which governs “con-
ditional” guilty pleas, cannot resolve this case. By its own terms, the 
Rule does not say whether it sets forth the exclusive procedure for a 
defendant to preserve a constitutional claim following a guilty plea. 
And the Rule's drafters acknowledged that the “Supreme Court has 
held that certain kinds of constitutional objections may be raised after 
a plea of guilty” and specifcally stated that Rule 11(a)(2) “has no appli-
cation” to the “kinds of constitutional objections” that may be raised 
under the “Menna-Blackledge doctrine.” Advisory Committee's Notes 
on 1983 Amendments to Fed. Rule Crim. Proc. 11, 18 U. S. C. App., 
p. 912. Because the applicability of the Menna-Blackledge doctrine is 
at issue here, Rule 11(a)(2) cannot resolve this case. Pp. 183–185. 

Reversed and remanded. 

Breyer, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Ginsburg, Sotomayor, Kagan, and Gorsuch, JJ., joined. Alito, 
J., fled a dissenting opinion, in which Kennedy and Thomas, JJ., joined, 
post, p. 185. 

Jessica Ring Amunson argued the cause for petitioner. 
With her on the briefs were Erica L. Ross and Joshua M. 
Parker. 

Eric J. Feigin argued the cause for the United States. 
With him on the brief were Acting Solicitor General Wall, 
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Acting Assistant Attorney General Blanco, Deputy Solici-
tor General Dreeben, and John-Alex Romano.* 

Justice Breyer delivered the opinion of the Court. 

Does a guilty plea bar a criminal defendant from later ap-
pealing his conviction on the ground that the statute of con-
viction violates the Constitution? In our view, a guilty plea 
by itself does not bar that appeal. 

I 

In September 2013, a federal grand jury indicted peti-
tioner, Rodney Class, for possessing frearms in his locked 
jeep, which was parked in a lot on the grounds of the 
United States Capitol in Washington, D. C. See 40 U. S. C. 
§ 5104(e)(1) (“An individual . . . may not carry . . . on the 
Grounds or in any of the Capitol Buildings a frearm”). Soon 
thereafter, Class, appearing pro se, asked the Federal Dis-
trict Court for the District of Columbia to dismiss the indict-
ment. As relevant here, Class alleged that the statute, 
§ 5104(e), violates the Second Amendment. App. in No. 15– 
3015 (CADC), pp. 32–33. He also raised a due process claim, 
arguing that he was denied fair notice that weapons were 
banned in the parking lot. Id., at 39. Following a hearing, 
the District Court denied both claims. App. to Pet. for 
Cert. 9a. 

Several months later, Class pleaded guilty to “Possession 
of a Firearm on U. S. Capitol Grounds, in violation of 40 
U. S. C. § 5104(e).” App. 30. The Government agreed to 
drop related charges. Id., at 31. 

A written plea agreement set forth the terms of Class' 
guilty plea, including several categories of rights that he ex-
pressly agreed to waive. Those express waivers included: 

*Briefs of amici curiae urging reversal were fled for the Innocence 
Project by James C. Dugan; for the National Association of Criminal De-
fense Lawyers et al. by Daniel N. Lerman, Ruthanne M. Deutsch, Hy-
land Hunt, Jonathan Hacker, David D. Cole, and Ezekiel Edwards; and 
for Albert W. Alschuler by Mr. Alschuler, pro se, and Matthew J. Silveira. 
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(1) all defenses based upon the statute of limitations; (2) sev-
eral specifed trial rights; (3) the right to appeal a sentence 
at or below the judicially determined, maximum sentencing 
guideline range; (4) most collateral attacks on the conviction 
and sentence; and (5) various rights to request or receive 
information concerning the investigation and prosecution of 
his criminal case. Id., at 38–42. At the same time, the plea 
agreement expressly enumerated categories of claims that 
Class could raise on appeal, including claims based upon 
(1) newly discovered evidence; (2) ineffective assistance of 
counsel; and (3) certain statutes providing for sentence re-
ductions. Id., at 41. Finally, the plea agreement stated 
under the heading “Complete Agreement”: 

“No agreements, promises, understandings, or represen-
tations have been made by the parties or their counsel 
other than those contained in writing herein, nor will 
any such agreements . . . be made unless committed to 
writing and signed . . . .” Id., at 45. 

The agreement said nothing about the right to raise on di-
rect appeal a claim that the statute of conviction was 
unconstitutional. 

The District Court held a plea hearing during which it 
reviewed the terms of the plea agreement (with Class pres-
ent and under oath) to ensure the validity of the plea. See 
Fed. Rule Crim. Proc. 11(b); United States v. Ruiz, 536 U. S. 
622, 629 (2002) (defendant's guilty plea must be “ ̀ voluntary' ” 
and “related waivers” must be made “ `knowing[ly], intelli-
gent[ly], [and] with suffcient awareness of the relevant cir-
cumstances and likely consequences' ”). After providing 
Class with the required information and warnings, the Dis-
trict Court accepted his guilty plea. Class was sentenced to 
24 days imprisonment followed by 12 months of supervised 
release. 

Several days later, Class appealed his conviction to the 
Court of Appeals for the District of Columbia Circuit. Class 
was appointed an amicus to aid him in presenting his argu-
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ments. He repeated his constitutional claims, namely, that 
the statute violates the Second Amendment and the Due 
Process Clause because it fails to give fair notice of which 
areas fall within the Capitol Grounds where frearms are 
banned. The Court of Appeals held that Class could not 
raise his constitutional claims because, by pleading guilty, he 
had waived them. App. to Pet. for Cert. 1a–5a. Class fled 
a petition for certiorari in this Court asking us to decide 
whether in pleading guilty a criminal defendant inherently 
waives the right to challenge the constitutionality of his stat-
ute of conviction. We agreed to do so. 

II 

The question is whether a guilty plea by itself bars a fed-
eral criminal defendant from challenging the constitutional-
ity of the statute of conviction on direct appeal. We hold 
that it does not. Class did not relinquish his right to appeal 
the District Court's constitutional determinations simply by 
pleading guilty. As we shall explain, this holding fows di-
rectly from this Court's prior decisions. 

Fifty years ago this Court directly addressed a similar 
claim (a claim that the statute of conviction was unconstitu-
tional). And the Court stated that a defendant's “plea of 
guilty did not . . . waive his previous [constitutional] claim.” 
Haynes v. United States, 390 U. S. 85, 87, n. 2 (1968). 
Though Justice Harlan's opinion for the Court in Haynes of-
fered little explanation for this statement, subsequent deci-
sions offered a rationale that applies here. 

In Blackledge v. Perry, 417 U. S. 21 (1974), North Carolina 
indicted and convicted Jimmy Seth Perry on a misdemeanor 
assault charge. When Perry exercised his right under a 
North Carolina statute to a de novo trial in a higher court, 
the State reindicted him, but this time the State charged a 
felony, which carried a heavier penalty, for the same conduct. 
Perry pleaded guilty. He then sought habeas relief on 
the grounds that the reindictment amounted to an unconsti-
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tutional vindictive prosecution. The State argued that 
Perry's guilty plea barred him from raising his constitutional 
challenge. But this Court held that it did not. 

The Court noted that a guilty plea bars appeal of many 
claims, including some “ ̀ antecedent constitutional viola-
tions' ” related to events (say, grand jury proceedings) that 
had “ ̀ occurred prior to the entry of the guilty plea.' ” Id., 
at 30 (quoting Tollett v. Henderson, 411 U. S. 258, 266–267 
(1973)). While Tollett claims were “of constitutional dimen-
sion,” the Court explained that “the nature of the underlying 
constitutional infrmity is markedly different” from a claim 
of vindictive prosecution, which implicates “the very power 
of the State” to prosecute the defendant. Blackledge, 417 
U. S., at 30. Accordingly, the Court wrote that “the right” 
Perry “asserts and that we today accept is the right not to 
be haled into court at all upon the felony charge” since “[t]he 
very initiation of the proceedings” against Perry “operated 
to deprive him due process of law.” Id., at 30–31. 

A year and a half later, in Menna v. New York, 423 U. S. 
61 (1975) (per curiam), this Court repeated what it had said 
and held in Blackledge. After Menna served a 30-day jail 
term for refusing to testify before the grand jury on Novem-
ber 7, 1968, the State of New York charged him once again 
for (what Menna argued was) the same crime. Menna 
pleaded guilty, but subsequently appealed arguing that the 
new charge violated the Double Jeopardy Clause. U. S. 
Const., Amdt. 5. The lower courts held that Menna's consti-
tutional claim had been “waived” by his guilty plea. 

This Court reversed. Citing Blackledge, supra, at 30, the 
Court held that “a plea of guilty to a charge does not waive 
a claim that—judged on its face—the charge is one which 
the State may not constitutionally prosecute.” Menna, 423 
U. S., at 63, n. 2. Menna's claim amounted to a claim that 
“the State may not convict” him “no matter how validly his 
factual guilt is established.” Id., at 63, n. 2. Menna's 
“guilty plea, therefore, [did] not bar the claim.” Ibid. 
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These holdings refect an understanding of the nature of 
guilty pleas which, in broad outline, stretches back nearly 
150 years. In 1869 Justice Ames wrote for the Supreme 
Judicial Court of Massachusetts: 

“The plea of guilty is, of course, a confession of all the 
facts charged in the indictment, and also of the evil in-
tent imputed to the defendant. It is a waiver also of 
all merely technical and formal objections of which the 
defendant could have availed himself by any other plea 
or motion. But if the facts alleged and admitted do not 
constitute a crime against the laws of the Common-
wealth, the defendant is entitled to be discharged.” 
Commonwealth v. Hinds, 101 Mass. 209, 210. 

Decisions of federal and state courts throughout the 19th 
and 20th centuries refect a similar view of the nature of a 
guilty plea. See United States v. Ury, 106 F. 2d 28 (CA2 
1939) (holding the “plea of guilty did not foreclose the appel-
lant,” who argued that a statute was unconstitutional, “from 
the review he now seeks” (citing earlier cases)); Hocking Val-
ley R. Co. v. United States, 210 F. 735 (CA6 1914) (holding 
that a defendant may raise the claim that, because the indict-
ment did not charge an offense no crime has been committed, 
for it is “the settled rule that,” despite a guilty plea, a de-
fendant “may urge” such a contention “in the reviewing 
court”); Carper v. State, 27 Ohio St. 572, 575 (1875) (same). 
We refer to these cases because it was against this back-
ground that Justice Harlan in his opinion for the Court made 
the statement to which we originally referred, namely, that 
a defendant's “plea of guilty did not, of course, waive his 
previous [constitutional] claim.” Haynes, 390 U. S., at 87, 
n. 2 (citing Ury, supra, at 28). 

In more recent years, we have reaffrmed the Menna-
Blackledge doctrine and refned its scope. In United States 
v. Broce, 488 U. S. 563 (1989), the defendants pleaded guilty 
to two separate indictments in a single proceeding which “on 
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their face” described two separate bid-rigging conspiracies. 
Id., at 576. They later sought to challenge their convictions 
on double jeopardy grounds, arguing that they had only ad-
mitted to one conspiracy. Citing Blackledge and Menna, 
this Court repeated that a guilty plea does not bar a claim 
on appeal “where on the face of the record the court had no 
power to enter the conviction or impose the sentence.” 488 
U. S., at 569. However, because the defendants could not 
“prove their claim by relying on those indictments and the 
existing record” and “without contradicting those indict-
ments,” this Court held that their claims were “foreclosed by 
the admissions inherent in their guilty pleas.” Id., at 576. 

Unlike the claims in Broce, Class' constitutional claims 
here, as we understand them, do not contradict the terms 
of the indictment or the written plea agreement. They are 
consistent with Class' knowing, voluntary, and intelligent ad-
mission that he did what the indictment alleged. Those 
claims can be “resolved without any need to venture beyond 
that record.” Id., at 575. 

Nor do Class' claims focus upon case-related constitutional 
defects that “ ̀ occurred prior to the entry of the guilty 
plea.' ” Blackledge, 417 U. S., at 30. They could not, for 
example, “have been `cured' through a new indictment by a 
properly selected grand jury.” Ibid. (citing Tollett, supra, 
at 267). Because the defendant has admitted the charges 
against him, a guilty plea makes the latter kind of constitu-
tional claim “irrelevant to the constitutional validity of the 
conviction.” Haring v. Prosise, 462 U. S. 306, 321 (1983). 
But the cases to which we have referred make clear that a 
defendant's guilty plea does not make irrelevant the kind of 
constitutional claim Class seeks to make. 

In sum, the claims at issue here do not fall within any of 
the categories of claims that Class' plea agreement forbids 
him to raise on direct appeal. They challenge the Govern-
ment's power to criminalize Class' (admitted) conduct. 
They thereby call into question the Government's power to 
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“ ̀ constitutionally prosecute' ” him. Broce, supra, at 575 
(quoting Menna, supra, at 61–62, n. 2). A guilty plea does 
not bar a direct appeal in these circumstances. 

III 

We are not convinced by the three basic arguments that 
the Government and the dissent make in reply. 

First, the Government contends that by entering a guilty 
plea, Class inherently relinquished his constitutional claims. 
The Government is correct that a guilty plea does implicitly 
waive some claims, including some constitutional claims. 
However, as we explained in Part II, supra, Class' valid 
guilty plea does not, by itself, bar direct appeal of his consti-
tutional claims in these circumstances. 

As an initial matter, a valid guilty plea “forgoes not only 
a fair trial, but also other accompanying constitutional guar-
antees.” Ruiz, 536 U. S., at 628–629. While those “simul-
taneously” relinquished rights include the privilege against 
compulsory self-incrimination, the jury trial right, and the 
right to confront accusers, McCarthy v. United States, 394 
U. S. 459, 466 (1969), they do not include “a waiver of the 
privileges which exist beyond the confnes of the trial,” 
Mitchell v. United States, 526 U. S. 314, 324 (1999). Here, 
Class' statutory right directly to appeal his conviction “can-
not in any way be characterized as part of the trial.” Lafer 
v. Cooper, 566 U. S. 156, 165 (2012). 

A valid guilty plea also renders irrelevant—and thereby 
prevents the defendant from appealing—the constitutional-
ity of case-related government conduct that takes place be-
fore the plea is entered. See, e. g., Haring, supra, at 320 
(holding a valid guilty plea “results in the defendant's loss of 
any meaningful opportunity he might otherwise have had to 
challenge the admissibility of evidence obtained in violation 
of the Fourth Amendment”). Neither can the defendant 
later complain that the indicting grand jury was unconstitu-
tionally selected. Tollett, 411 U. S., at 266. But, as we 
have said, those kinds of claims are not at issue here. 
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Finally, a valid guilty plea relinquishes any claim that 
would contradict the “admissions necessarily made upon 
entry of a voluntary plea of guilty.” Broce, supra, at 573– 
574. But the constitutional claim at issue here is consistent 
with Class' admission that he engaged in the conduct alleged 
in the indictment. Unlike the defendants in Broce, Class' 
challenge does not in any way deny that he engaged in the 
conduct to which he admitted. Instead, like the defendants 
in Blackledge and Menna, he seeks to raise a claim which, 
“ ̀ judged on its face' ” based upon the existing record, would 
extinguish the government's power to “ ̀ constitutionally 
prosecute' ” the defendant if the claim were successful. 
Broce, supra, at 575 (quoting Menna, 423 U. S., at 63, n. 2). 

Second, the Government and the dissent point to Rule 
11(a)(2) of the Federal Rules of Criminal Procedure, which 
governs “conditional” guilty pleas. The Rule states: 

“Conditional Plea. With the consent of the court and 
the government, a defendant may enter a conditional 
plea of guilty or nolo contendere, reserving in writing 
the right to have an appellate court review an adverse 
determination of a specifed pretrial motion. A defend-
ant who prevails on appeal may then withdraw the 
plea.” 

The Government and the dissent argue that Rule 11(a)(2) 
means that “a defendant who pleads guilty cannot challenge 
his conviction on appeal on a forfeitable or waivable ground 
that he either failed to present to the district court or failed 
to reserve in writing.” Brief for United States 23; see also 
post, at 187–188, 201 (opinion of Alito, J.). They support 
this argument by pointing to the notes of the Advisory Com-
mittee that drafted the text of Rule 11(a)(2). See Advisory 
Committee's Notes on 1983 Amendments to Fed. Rule Crim. 
Proc. 11, 18 U. S. C. App., p. 911 (hereinafter Advisory Com-
mittee's Notes). In particular, the dissent points to the sug-
gestion that an unconditional guilty plea constitutes a waiver 
of “nonjurisdictional defects,” while the Government points 
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to the drafters' statement that they intended the Rule's “con-
ditional plea procedure . . . to conserve prosecutorial and 
judicial resources and advance speedy trial objectives,” 
while ensuring “much needed uniformity in the federal sys-
tem on this matter.” Ibid.; see United States v. Vonn, 535 
U. S. 55, 64, n. 6 (2002) (approving of Advisory Committee's 
Notes as relevant evidence of the drafters' intent). The 
Government adds that its interpretation of the Rule furthers 
these basic purposes. And, the argument goes, just as de-
fendants must use Rule 11(a)(2)'s procedures to preserve, for 
instance, Fourth Amendment unlawful search-and-seizure 
claims, so must they use it to preserve the constitutional 
claims at issue here. 

The problem with this argument is that, by its own terms, 
the Rule itself does not say whether it sets forth the exclu-
sive procedure for a defendant to preserve a constitutional 
claim following a guilty plea. At the same time, the draft-
ers' notes acknowledge that the “Supreme Court has held 
that certain kinds of constitutional objections may be raised 
after a plea of guilty.” Advisory Committee's Notes, at 912. 
The notes then specifcally refer to the “Menna-Blackledge 
doctrine.” Ibid. They add that the Rule “should not be 
interpreted as either broadening or narrowing [that] doctrine 
or as establishing procedures for its application.” Ibid. 
And the notes state that Rule 11(a)(2) “has no application” 
to the “kinds of constitutional objections” that may be raised 
under that doctrine. Ibid. The applicability of the Menna-
Blackledge doctrine is at issue in this case. Cf. Broce, 488 
U. S., at 569 (acknowledging Menna and Blackledge as cov-
ering claims “where on the face of the record the court had 
no power to enter the conviction or impose the sentence”). 
We therefore hold that Rule 11(a)(2) cannot resolve this case. 

Third, the Government argues that Class “expressly 
waived” his right to appeal his constitutional claim. Brief 
for United States 15. The Government concedes that the 
written plea agreement, which sets forth the “Complete 
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Agreement” between Class and the Government, see App. 
45–46, does not contain this waiver. Id., at 48–49. Rather, 
the Government relies on the fact that during the Rule 11 
plea colloquy, the District Court Judge stated that, under the 
written plea agreement, Class was “giving up [his] right to 
appeal [his] conviction.” Id., at 76. And Class agreed. 

We do not see why the District Court Judge's statement 
should bar Class' constitutional claims. It was made to en-
sure Class understood “the terms of any plea-agreement pro-
vision waiving the right to appeal or to collaterally attack 
the sentence.” Fed. Rule Crim. Proc. 11(b)(1)(N). It does 
not expressly refer to a waiver of the appeal right here at 
issue. And if it is interpreted as expressly including that 
appeal right, it was wrong, as the Government acknowledged 
at oral argument. See Tr. of Oral Arg. 35–36. Under these 
circumstances, Class' acquiescence neither expressly nor im-
plicitly waived his right to appeal his constitutional claims. 

* * * 

For these reasons, we hold that Rodney Class may pursue 
his constitutional claims on direct appeal. The contrary 
judgment of the Court of Appeals for the District of Colum-
bia Circuit is reversed, and the case is remanded for further 
proceedings consistent with this opinion. 

It is so ordered. 

Justice Alito, with whom Justice Kennedy and 
Justice Thomas join, dissenting. 

Roughly 95% of felony cases in the federal and state courts 
are resolved by guilty pleas.1 Therefore it is critically im-
portant that defendants, prosecutors, and judges understand 
the consequences of these pleas. In this case, the parties 

1 See United States Sentencing Commission, Overview of Federal Crimi-
nal Cases Fiscal Year 2016, p. 4 (May 2017); Dept. of Justice, Bureau of 
Justice Statistics, S. Rosenmerkel, M. Durose, & D. Farole, Felony Sen-
tences in State Courts, 2006–Statistical Tables, p. 1 (rev. Nov. 22, 2010). 
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have asked us to identify the claims that a defendant can 
raise on appeal after entering an unconditional guilty plea. 
Regrettably, the Court provides no clear answer. 

By my count, the Court identifes no fewer than fve rules 
for ascertaining the issues that can be raised. According to 
the Court, a defendant who pleads guilty may assert on ap-
peal (1) a claim that “implicates `the very power of the State' 
to prosecute [him],” ante, at 179; (2) a claim that does not 
contradict the facts alleged in the charging document, ante, 
at 179–181; (3) a claim that “ `the facts alleged and admitted 
do not constitute a crime,' ” ante, at 180; and (4) claims other 
than “case-related constitutional defects that `occurred prior 
to the entry of the guilty plea,' ” ante, at 181 (some internal 
quotation marks omitted). In addition, the Court suggests 
(5) that such a defendant may not be able to assert a claim 
that “contradict[s] the terms of . . . [a] written plea agree-
ment,” ibid., but whether this rule applies when the claim 
falls into one of the prior four categories is left unclear. 
How these rules ft together is anybody's guess. And to 
make matters worse, the Court also fails to make clear 
whether its holding is based on the Constitution or some 
other ground. 

I 

There is no justifcation for the muddle left by today's deci-
sion. The question at issue is not conceptually complex. In 
determining whether a plea of guilty prevents a defendant 
in federal or state court from raising a particular issue on 
appeal, the frst question is whether the Federal Constitution 
precludes waiver. If the Federal Constitution permits 
waiver, the next question is whether some other law never-
theless bars waiver. And if no law prevents waiver, the 
fnal question is whether the defendant knowingly and intel-
ligently waived the right to raise the claim on appeal. Mc-
Mann v. Richardson, 397 U. S. 759, 766 (1970). 

Petitioner Rodney Class was charged with violating a fed-
eral statute that forbids the carrying of frearms on the 
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grounds of the United States Capitol. See 40 U. S. C. 
§ 5104(e)(1). After entering an unconditional guilty plea, he 
appealed his conviction, asserting that his conduct was pro-
tected by the Second Amendment and that the statute he 
violated is unconstitutionally vague. The Court of Appeals 
affrmed his conviction, holding that Class had relinquished 
his right to litigate these claims when he entered his uncon-
ditional plea. 

Analyzing this case under the framework set out above, I 
think the Court of Appeals was clearly correct. First, the 
Federal Constitution does not prohibit the waiver of the 
rights Class asserts. We have held that most personal con-
stitutional rights may be waived, see, e. g., Peretz v. United 
States, 501 U. S. 923, 936–937 (1991), and Class concedes that 
this is so with respect to the rights he is asserting, Tr. of 
Oral Arg. 5, 18. 

Second, no federal statute or rule bars waiver. On the 
contrary, Rule 11 of the Federal Rules of Criminal Procedure 
makes it clear that, with one exception that I will discuss 
below, a defendant who enters an unconditional plea waives 
all nonjurisdictional claims. Although the Rule does not say 
this expressly, that is the unmistakable implication of subdi-
vision (a)(2), which allows a defendant, “[w]ith the consent of 
the court and the government,” to “enter a conditional plea 
of guilty or nolo contendere, reserving in writing the right 
to have an appellate court review an adverse determination 
of a specifed pretrial motion.” “Where [a law] explicitly 
enumerates certain exceptions to a general prohibition, addi-
tional exceptions are not to be implied, in the absence of 
evidence of a contrary . . . intent.” Andrus v. Glover Con-
str. Co., 446 U. S. 608, 616–617 (1980). And here, there 
is strong evidence confrming that other exceptions were 
ruled out. 

The Advisory Committee's Notes on Rule 11 make this 
clear, stating that an unconditional plea (with the previously 
mentioned exception) “constitutes a waiver of all nonjuris-
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dictional defects.” Notes on 1983 Amendments, 18 U. S. C. 
App., p. 911. Advisory Committee's Notes on a federal rule 
of procedure “provide a reliable source of insight into the 
meaning of a rule, especially when, as here, the rule was 
enacted precisely as the Advisory Committee proposed.” 
United States v. Vonn, 535 U. S. 55, 64, n. 6 (2002).2 Subdivi-
sion (a)(2) was adopted against the backdrop of decisions of 
this Court holding that a guilty plea generally relinquishes 
all defenses to conviction, see, e. g., Tollett v. Henderson, 411 
U. S. 258, 267 (1973), and Rule 11(a)(2) creates a limited ex-
ception to that general principle. Far from prohibiting the 
waiver of nonjurisdictional claims, Rule 11 actually bars the 
raising of such claims (once again, with the previously men-
tioned exception). 

For now, I will skip over that exception and proceed to the 
fnal question—whether Class voluntarily and intelligently 
waived his right to raise his Second Amendment and due 
process claims on appeal. It is not clear that he raised this 
question in the Court of Appeals, and in any event, this fact-
specifc inquiry is not within the scope of the question of law 
on which we granted review: “Whether a guilty plea inher-
ently waives a defendant's right to challenge the constitu-
tionality of his statute of conviction.” Pet. for Cert. i. The 
Court does not decide the case on that ground. Nor would I. 

II 

A 

I now turn to the one exception mentioned in the Advisory 
Committee's Notes on Rule 11—what the Notes, rather 

2 Advisory Committee's Notes should not be equated with congressional 
committee reports and other items of legislative history. Advisory Com-
mittee's Notes are adopted by the committee that drafts the rule; they are 
considered by the Judicial Conference when it recommends promulgation 
of the rule; they are before this Court when we prescribe the rule under 
the Rules Enabling Act, 28 U. S. C. § 2072; and they are submitted to Con-
gress together with the text of the rule under 28 U. S. C. § 2074. 
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grandly, term the “Menna-Blackledge doctrine.” Advisory 
Committee's Notes, 18 U. S. C. App., at 912. This “doctrine” 
consists of Blackledge v. Perry, 417 U. S. 21 (1974), a thinly 
reasoned decision handed down 44 years ago, and Menna v. 
New York, 423 U. S. 61 (1975), a per curiam decision issued 
the next year. These cases hold that a defendant has the 
right under the Due Process Clause of the Fourteenth 
Amendment to contest certain issues on appeal even if the 
defendant entered an unconditional guilty plea. Since a rule 
of procedure cannot abrogate a constitutional right, the 
Advisory Committee's Notes on Rule 11 specify that 
Rule 11(a)(2) “has no application” to the “Menna-Blackledge 
doctrine” and “should not be interpreted as either broaden-
ing or narrowing [that] doctrine or as establishing proce-
dures for its application.” Advisory Committee's Notes, 18 
U. S. C. App., at 912. 

Because this doctrine is the only exception recognized in 
Rule 11 and because the doctrine fgures prominently in the 
opinion of the Court, it is important to examine its founda-
tion and meaning. 

B 

Blackledge and Menna represented marked departures 
from our prior decisions. Before they were handed down, 
our precedents were clear: When a defendant pleaded guilty 
to a crime, he relinquished his right to litigate all nonjuris-
dictional challenges to his conviction (except for the claim 
that his plea was not voluntary and intelligent), and the 
prosecution could assert this forfeiture to defeat a subse-
quent appeal. The theory was easy to understand. As we 
explained in Tollett, our view was that “a guilty plea repre-
sents a break in the chain of events which has preceded it in 
the criminal process.” 411 U. S., at 267. The defendant's 
decision to plead guilty extinguished his right to litigate 
whatever “possible defenses” or “constitutional plea[s] in 
abatement” he might have pursued at trial or on appeal. 
Id., at 267–268. Guilty pleas were understood to have this 
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effect because a guilty plea comprises both factual and legal 
concessions. Hence, we said in Tollett, a defendant who 
pleads guilty is barred from contesting not only the “histori-
cal facts” but also the “constitutional signifcance” of those 
facts, even if he failed to “correctly apprais[e]” that signif-
cance at the time of his plea. Id., at 267 (emphasis added). 

When Tollett declared that a guilty plea encompasses all 
legal and factual concessions necessary to authorize the con-
viction, it was simply reiterating a principle we had enunci-
ated many times before, most recently in the so-called 
“Brady trilogy.” See Brady v. United States, 397 U. S. 742, 
748 (1970) (“[T]he plea is more than an admission of past 
conduct; it is the defendant's consent that judgment of con-
viction may be entered”); McMann, 397 U. S., at 774 (a de-
fendant who pleads guilty “assumes the risk of ordinary 
error in either his or his attorney's assessment of the law and 
facts”); Parker v. North Carolina, 397 U. S. 790, 797 (1970) 
(similar). As we put it in Boykin v. Alabama, 395 U. S. 238, 
242 (1969), “[a] plea of guilty is more than a confession which 
admits that the accused did various acts; it is itself a convic-
tion; nothing remains but to give judgment and determine 
punishment.” 

On the strength of that rule, we held that defendants who 
pleaded guilty forfeited a variety of important constitutional 
claims. For instance, a defendant who pleaded guilty could 
not attack his conviction on the ground that the prosecution 
violated the Equal Protection Clause by systematically ex-
cluding African-Americans from grand juries in the county 
where he was indicted. Tollett, supra, at 266. Nor could 
he argue that the prosecution unlawfully coerced his confes-
sion—even if the confession was the only evidence support-
ing the conviction. McMann, supra, at 768; Parker, supra, 
at 796–797. Nor could he assert that his statute of convic-
tion employed an unconstitutional penalty provision; his con-
sent to be punished under the statute precluded this defense. 
Brady, supra, at 756–757. Refecting our general thinking, 
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then-Judge Burger explained: “[I]f voluntarily and under-
standingly made, even a layman should expect a plea of 
guilty to be treated as an honest confession of guilt and a 
waiver of all defenses known and unknown. And such is the 
law.” Edwards v. United States, 256 F. 2d 707, 709 (CADC 
1958) (footnote omitted); see also A. Bishop, Waivers in Pleas 
of Guilty, 60 F. R. D. 513, 525–526 (1974) (summarizing the 
state of the law on the eve of Blackledge: “All the bulwarks 
of the fortress of defense are abandoned by the plea of 
guilty. . . . The plea of guilty surrenders all defenses what-
ever and all nonjurisdictional defects” (collecting cases)). 

III 

Blackledge and Menna diverged from these prior prece-
dents, but neither case provided a clear or coherent explana-
tion for the departure. 

A 

In Blackledge, the Court held that a defendant who 
pleaded guilty could nevertheless challenge his conviction on 
the ground that his right to due process was violated by a 
vindictive prosecution. 417 U. S., at 30–31. The Court as-
serted that this right was “markedly different” from the 
equal protection and Fifth Amendment rights at stake in 
Tollett and the Brady trilogy because it “went to the very 
power of the State to bring the defendant into court to an-
swer the charge brought against him.” 417 U. S., at 30. 
The meaning of this distinction, however, is hard to grasp. 

The most natural way to understand Blackledge's refer-
ence to “the very power of the State” would be to say that 
an argument survives a guilty plea if it attacks the court's 
jurisdiction. After all, that is usually what we mean when 
we refer to the power to adjudicate. See, e. g., Arbaugh v. 
Y & H Corp., 546 U. S. 500, 514 (2006); United States v. Cot-
ton, 535 U. S. 625, 630 (2002); Steel Co. v. Citizens for Better 
Environment, 523 U. S. 83, 89 (1998). But that cannot be 
what Blackledge meant. 
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First, the defendant in Blackledge had been tried in state 
court in North Carolina for a state-law offense, and the juris-
diction of state courts to entertain such prosecutions is 
purely a matter of state law (unless Congress validly and 
affrmatively ousts their jurisdiction—something that had 
not happened in that case).3 Second, a rule that jurisdic-
tional defects alone survive a guilty plea would not explain 
the result in Blackledge itself. Arguments attacking a 
court's subject-matter jurisdiction can neither be waived nor 
forfeited. See, e. g., Wisconsin Dept. of Corrections v. 
Schacht, 524 U. S. 381, 389 (1998); Miller v. Roberts, 212 N. C. 
126, 129, 193 S. E. 286, 288 (1937). But the due process right 
at issue in Blackledge was perfectly capable of being waived 
or forfeited—as is just about every other right that is per-
sonal to a criminal defendant. See, e. g., Peretz, 501 U. S., 
at 936–937. 

So if the “very power to prosecute” theory does not refer 
to jurisdiction, what else might it mean? The only other 
possibility that comes to mind is that it might mean that a 
defendant can litigate a claim if it asserts a right not to be 
tried, as opposed to a right not to be convicted. But we 
have said that “virtually all rights of criminal defendants” 
are “merely . . . right[s] not to be convicted,” as distinguished 
from “right[s] not to be tried.” Flanagan v. United States, 
465 U. S. 259, 267 (1984). Even when a constitutional viola-
tion requires the dismissal of an indictment, that “does not 
mean that [the] defendant enjoy[ed] a `right not to be tried' ” 
on the charges. United States v. MacDonald, 435 U. S. 850, 
860, n. 7 (1978). 

The rule could hardly be otherwise. Most constitutional 
defenses (and plenty of statutory defenses), if successfully 
asserted in a pretrial motion, deprive the prosecution of the 
“power” to proceed to trial or secure a conviction. If that 
remedial consequence converted them all into rights not to 

3 Even for cases prosecuted in federal court, an alleged vindictive prose-
cution does not present a jurisdictional defect. See 18 U. S. C. § 3231. 
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be prosecuted, Blackledge would have no discernible limit. 
“We have, after all, acknowledged that virtually every right 
that could be enforced appropriately by pretrial dismissal 
might loosely be described as conferring a `right not to stand 
trial.' ” Digital Equipment Corp. v. Desktop Direct, Inc., 
511 U. S. 863, 873 (1994). Indeed, “all litigants who have a 
meritorious pretrial claim for dismissal can reasonably claim 
a right not to stand trial.” Van Cauwenberghe v. Biard, 486 
U. S. 517, 524 (1988). 

It is true that we have spoken of a distinction between a 
right not to be tried and a right not to be convicted in one 
context: when defning the scope of the collateral order doc-
trine. E. g., Flanagan, supra, at 265–267. That is, we have 
allowed defendants in federal criminal cases to take an im-
mediate appeal from the denial of a pretrial motion when the 
right at issue is properly understood to be a right not to be 
tried. A prime example is a case in which a defendant 
claims that a prosecution would violate the Double Jeopardy 
Clause. See Abney v. United States, 431 U. S. 651, 662 
(1977). Allowing an interlocutory appeal in that situation 
protects against all the harms that fow from the prolonga-
tion of a case that should never have been brought. See 
id., at 661. But that rationale cannot justify the Menna-
Blackledge doctrine, because allowing a defendant to appeal 
after a guilty plea does not cut short a prosecution that 
should never have been brought. On the contrary, it pro-
longs the litigation. So the distinction drawn in our collat-
eral order cases makes no sense in distinguishing between 
the claims that should and the claims that should not survive 
a guilty plea. 

Nor, in any event, would such a rule be consistent with 
the decision in Blackledge, because we have held that an 
unsuccessful vindictive prosecution claim may not be ap-
pealed before trial. United States v. Hollywood Motor Car 
Co., 458 U. S. 263, 264 (1982) (per curiam). And none of this 
would do any good for Class, for we have never permitted a 
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defendant to appeal a pretrial order rejecting a constitu-
tional challenge to the statute the defendant allegedly vio-
lated. In fact we have repudiated the very suggestion. Id., 
at 270. 

The upshot is that the supposed “right not to be prose-
cuted” has no intelligible meaning in this context. And 
Blackledge identifed no basis for this new right in the text 
of the Constitution or history or prior precedent. What is 
more, it did all this without bothering to consider the under-
standing of a guilty plea under the law of the State where 
the Blackledge defendant was convicted or anything that 
was said to him or that he said at the time of his plea. 

B 

If the thinking behind Blackledge is hard to follow, Menna 
may be worse. In that case, the Court held that a defendant 
who pleaded guilty could challenge his conviction on double 
jeopardy grounds. 423 U. S., at 62. The case was decided 
by a three-page per curiam opinion, its entire analysis con-
fned to a single footnote. And the footnote, rather than elu-
cidating what was said in Blackledge, substituted a different 
rationale. Arguing that Tollett and the other prior related 
cases did not preclude appellate review of the double jeop-
ardy claim, the Court wrote: 

“[A] counseled plea of guilty is an admission of factual 
guilt so reliable that, where voluntary and intelligent, it 
quite validly removes the issue of factual guilt from 
the case. In most cases, factual guilt is a suffcient basis 
for the State's imposition of punishment. A guilty 
plea, therefore, simply renders irrelevant those constitu-
tional violations not logically inconsistent with the valid 
establishment of factual guilt.” Menna, 423 U. S., at 
62–63, n. 2. 

The wording of the fnal sentence is not easy to parse, but 
I interpret the Court's reasoning as follows: A defendant who 
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pleads guilty does no more than admit that he committed the 
essential conduct charged in the indictment; therefore a 
guilty plea allows the litigation on appeal of any claim that is 
not inconsistent with the facts that the defendant necessarily 
admitted. If that is the correct meaning, the sentence 
would overrule many of the cases that it purported to distin-
guish, including Tollett, which involved an unconstitutional 
grand jury claim. It would contradict much that the Court 
had previously said about the effect of a guilty plea. See, 
e. g., Boykin, 395 U. S., at 242 (“A plea of guilty is more than 
a confession which admits that the accused did various acts; 
it is itself a conviction”). And it would permit a defendant 
who pleads guilty to raise on appeal a whole host of claims, 
including, for example, the denial of motions to suppress evi-
dence allegedly obtained in violation of the Fourth, Fifth, or 
Sixth Amendments. See, e. g., Linkletter v. Walker, 381 
U. S. 618, 638 (1965) (most Fourth Amendment claims have 
“no bearing on guilt”). A holding of that scope is not what 
one expects to see in a footnote in a per curiam opinion, but 
if the Court meant less, its meaning is unclear. 

C 

When the Court returned to Blackledge and Menna in 
United States v. Broce, 488 U. S. 563 (1989), the Court essen-
tially repudiated the theories offered in those earlier cases. 
(The Court terms this a “reaffrm[ation].” Ante, at 180.) 
Like Menna, Broce involved a defendant (actually two de-
fendants) who pleaded guilty but then sought to attack their 
convictions on double jeopardy grounds. 488 U. S., at 565. 
This time, however, the Court held that their guilty pleas 
prevented them from litigating their claims. Ibid. 

The Court began by specifcally disavowing Menna's sug-
gestion that a guilty plea admits only “ ̀ factual guilt,' ” mean-
ing “the acts described in the indictments.” Broce, 488 
U. S., at 568–569. Instead, the Court explained, an uncondi-
tional guilty plea admits “all of the factual and legal ele-
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ments necessary to sustain a binding, fnal judgment of guilt 
and a lawful sentence.” Id., at 569 (emphasis added). “By 
entering a plea of guilty, the accused is not simply stating 
that he did the discrete acts described in the indictment; he 
is admitting guilt of a substantive crime.” Id., at 570. 
Such “admissions,” Broce continued, are “necessarily made 
upon entry of a voluntary plea of guilty.” Id., at 573–574. 
And invoking Tollett, the Court added that it makes no dif-
ference whether the defendant “ ̀ may not have correctly ap-
praised the constitutional signifcance of certain historical 
facts.' ” 488 U. S., at 572 (quoting 411 U. S., at 267). Thus, 
the Court concluded, a defendant's decision to plead guilty 
necessarily extinguishes whatever “potential defense[s]” he 
might have asserted in an effort to show that it would be 
unlawful to hold him liable for his conduct. 488 U. S., at 573. 
So much for Menna. 

As for Blackledge, by holding that the defendants' double 
jeopardy rights were extinguished by their pleas, Broce nec-
essarily rejected the idea that a right not to be tried sur-
vives an unconditional guilty plea. See Abney, 431 U. S., at 
662 (holding for collateral-order-doctrine purposes that the 
Double Jeopardy Clause confers a right not to be tried). 

While Broce thus rejected the reasoning in Blackledge and 
Menna, the Court was content to distinguish those cases on 
the ground that they involved defendants who could succeed 
on appeal without going beyond “the existing record,” 
whereas the defendants in Broce would have to present new 
evidence. Broce, supra, at 575.4 

4 The majority asserts that, unlike the defendants in Broce, Class can 
make out his constitutional arguments without needing to undertake any 
factual development. Ante, at 181. It is diffcult to see how that can be 
true. Class's Second Amendment argument is that banning frearms in 
the Maryland Avenue parking lot of the Capitol Building goes too far, at 
least as applied to him specifcally. As his court-appointed amicus pre-
sented it to the Court of Appeals, this argument depends on Class's own 
personal characteristics, including his record of mental health and law 
abidingness, as well as characteristics specifc to the Maryland Avenue 
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IV 

A 

This is where the Menna-Blackledge doctrine stood when 
we heard this case. Now, instead of clarifying the law, the 
Court sows new confusion by reiterating with seeming ap-
proval a string of catchphrases. The Court repeats the line 
that an argument survives if it “implicates `the very power 
of the State' to prosecute the defendant,” ante, at 179 (quot-
ing Blackledge, 417 U. S., at 30), but this shibboleth is no 
more intelligible now than it was when frst incanted in 
Blackledge. The Court also parrots the rule set out in the 
Menna footnote—that the only arguments waived by a 
guilty plea are those that contradict the facts alleged in the 
charging document, see ante, at 179–181, even though that 
rule is inconsistent with Tollett, the Brady trilogy, and 
Broce—and even though this reading would permit a defend-
ant who pleads guilty to raise an uncertain assortment of 
claims never before thought to survive a guilty plea. 

For example, would this rule permit a defendant to argue 
that his prosecution is barred by a statute of limitations or 
by the Speedy Trial Act? Presumably the answer is yes. 

parking lot, including, inter alia, its distance from the Capitol Building, 
the extent to which it is unsecured, the extent to which it is publicly acces-
sible, what business typically occurs there, who regularly congregates 
there, and the nature of security screening visitors must pass through 
upon entering. See Opening Brief of Court-Appointed Amicus Curiae in 
Support of Appellant in No. 15–3015 (CADC), pp. 34–35, 41–45. Similarly, 
Class's due process argument requires an assessment of how diffcult it 
would be for an average person to determine that the Maryland Avenue 
lot is part of the Capitol Grounds, which turns on the extent to which the 
lot is publicly accessible, how heavily traffcked it is and by what types of 
vehicles, whether there are signs indicating it is part of the Capitol 
Grounds or that guns are prohibited and where such signs are located, and 
whether there are security gates or checkpoints nearby. See id., at 51, 
53. These arguments require facts. I understand the majority opinion 
to preclude Class from gathering any of them that are not already in the 
District Court record. 
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By admitting commission of the acts alleged in an indictment 
or complaint, a defendant would not concede that the charge 
was timely. What about the argument that a defendant's 
alleged conduct does not violate the statute of conviction? 
Here again, the rule barring only those claims inconsistent 
with the facts alleged in the indictment or complaint would 
appear to permit the issue to be raised on appeal, but the 
Court says that a defendant who pleads guilty “has admitted 
the charges against him.” Ante, at 181. What does this 
mean, exactly? The majority is coy, but “admit[ing] the 
charges against him” would appear to mean admitting that 
his conduct satisfes each element of the statute he is charged 
with violating. It must mean that because we have held 
that if a defendant does not understand that he is admitting 
his conduct satisfes each element of the crime, his guilty 
plea is involuntary and unintelligent and therefore invalid. 
Henderson v. Morgan, 426 U. S. 637, 644–645 (1976). So if 
a defendant who pleads guilty “admit[s] the charges against 
him,” and if he does not claim that his plea was involuntary 
or unintelligent, his plea must be taken as an admission that 
he did everything the statute forbids. 

But if that is so, then what about the rule suggested by the 
old Massachusetts opinion the Court touts? There, Justice 
Ames wrote that a guilty plea does not waive the right to 
argue that “ `the facts alleged and admitted do not constitute 
a crime against the laws of the Commonwealth.' ” Ante, at 
180 (quoting Commonwealth v. Hinds, 101 Mass. 209, 210 
(1869)). Does the Court agree with Justice Ames, or not? 

Approaching the question from the opposite direction, the 
Court says that a guilty plea precludes a defendant from liti-
gating “the constitutionality of case-related government con-
duct that takes place before the plea is entered.” Ante, at 
182. This category is most mysterious. I thought Class was 
arguing that the Government violated the Constitution at 
the moment when it initiated his prosecution. That sounds 
like he is trying to attack “the constitutionality of case-
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related government conduct that [took] place before the plea 
[was] entered.” Yet the Court holds that he may proceed. 
Why? 

Finally, the majority instructs that “a valid guilty plea re-
linquishes any claim that would contradict the `admissions 
necessarily made upon entry of a voluntary plea of guilty.' ” 
Ante, at 183 (quoting Broce, 488 U. S., at 573–574). I agree 
with that statement of the rule, but what the Court fails to 
acknowledge is that the scope of this rule depends on the 
law of the particular jurisdiction in question. If a defendant 
in federal court is told that under Rule 11 an unconditional 
guilty plea waives all nonjurisdictional claims (or as Broce 
put it, admits “all of the factual and legal elements necessary 
to sustain a binding, fnal judgment of guilt and a lawful sen-
tence,” id., at 569), then that is the scope of the admissions 
implicit in the plea. 

B 

Perhaps sensing the incoherence of its effort, the majority 
seeks refuge in history, asserting that today's holding “fows 
directly from this Court's prior decisions.” Ante, at 178. 
But this history cannot prop up the Court's decision. Start 
with Haynes v. United States, 390 U. S. 85, 87, n. 2 (1968), in 
which the Court reached the merits of a defendant's constitu-
tional challenge to his conviction despite the fact that he had 
pleaded guilty. Ante, at 178. A moment's glance reveals 
that this decision is irrelevant for present purposes (which 
presumably explains why it was not even cited in Blackledge, 
Menna, Tollett, the Brady trilogy, or Broce). 

In Haynes, the Government did not argue that the defend-
ant's guilty plea barred him from pressing his constitutional 
challenge on appeal. In fact, the Government conceded that 
he would be entitled to relief if his argument had merit. 390 
U. S., at 100–101. No one has suggested that a defendant's 
guilty plea strips an appellate court of jurisdiction to enter-
tain a constitutional challenge to his conviction, so of course 
a reviewing court need not dismiss an appeal sua sponte if 
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the Government does not assert the plea as a bar. But that 
tells us nothing about what ought to happen when, as in this 
case, the Government does argue that the defendant relin-
quished his right to litigate his constitutional argument 
when he opted to plead guilty. 

One must squint even harder to fgure out why the major-
ity has dusted off Commonwealth v. Hinds, an 1869 decision 
of the Supreme Judicial Court of Massachusetts. Ante, 
at 180. Hinds involved a state-law motion (“arrest of 
judgment”) to set aside a conviction for a state-law crime 
(common-law forgery), in a state-court proceeding after the 
defendant pleaded guilty. 101 Mass., at 210. One might al-
ready be wondering what relevance the effect of a guilty plea 
in state court, under state law, could have with respect to 
the effect of a guilty plea in federal court, under federal law. 
But in any event, what Hinds says about guilty pleas is not 
helpful to Class at all. In Massachusetts at that time, mo-
tions to arrest a judgment could be maintained only on the 
ground that the court that rendered the judgment lacked 
jurisdiction. Mass. Gen. Stat. § 79 (1860); Commonwealth v. 
Eagan, 103 Mass. 71, 72 (1860); 3 F. Wharton, Criminal Law 
§ 3202, p. 177 (7th rev. ed. 1874). And Massachusetts, like 
all the other States, can defne the jurisdiction of its courts 
as it pleases (except insofar as federal law validly prevents). 

Thus, to the extent Hinds “refect[s] an understanding of 
the nature of guilty pleas,” ante, at 180, it refects nothing 
more than the idea that a defendant can assert jurisdictional 
defects even after pleading guilty. That rule is utterly un-
remarkable and of no help to Class. Today—as well as at 
the time of the founding—federal courts have jurisdiction 
over cases charging federal crimes. See 18 U. S. C. § 3231; 
§ 9, 1 Stat. 76–77. And as early as 1830, the Court rejected 
the suggestion that a federal court is deprived of jurisdiction 
if “the indictment charges an offence not punishable crimi-
nally according to the law of the land.” Ex parte Watkins, 
3 Pet. 193, 203. We have repeatedly reaffrmed that propo-
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sition. See, e. g., Lamar v. United States, 240 U. S. 60, 64 
(1916) (court not deprived of jurisdiction even if “the indict-
ment does not charge a crime against the United States”); 
United States v. Williams, 341 U. S. 58, 68–69 (1951) (same, 
even if “the statute is wholly unconstitutional, or . . . the 
facts stated in the indictment do not constitute a crime”); 
Cotton, 535 U. S., at 630–631. And although a handful of 
our “post-1867 cases” suggested that a criminal court lacked 
jurisdiction if “the statute under which [the defendant] had 
been convicted was unconstitutional,” those suggestions “re-
fected a `softening' of the concept of jurisdiction” rather 
than that concept's originally understood—and modern— 
meaning. Danforth v. Minnesota, 552 U. S. 264, 272, n. 6 
(2008). 

* * * 

In sum, the governing law in the present case is Rule 11 
of the Federal Rules of Criminal Procedure. Under that 
Rule, an unconditional guilty plea waives all nonjurisdic-
tional claims with the possible exception of the “Menna-
Blackledge doctrine” created years ago by this Court. That 
doctrine is vacuous, has no sound foundation, and produces 
nothing but confusion. At a minimum, I would limit the doc-
trine to the particular types of claims involved in those cases. 
I certainly would not expand its reach. 

I fear that today's decision will bedevil the lower courts. 
I respectfully dissent. 
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RUBIN et al. v. ISLAMIC REPUBLIC OF IRAN et al. 

certiorari to the united states court of appeals for 
the seventh circuit 

No. 16–534. Argued December 4, 2017—Decided February 21, 2018 

The Foreign Sovereign Immunities Act of 1976 (FSIA) grants foreign 
states and their agencies and instrumentalities immunity from suit in 
the United States and grants their property immunity from attachment 
and execution in satisfaction of judgments against them, see 28 U. S. C. 
§§ 1604, 1609, but with some exceptions. Petitioners hold a judgment 
against respondent Islamic Republic of Iran pursuant to an exception 
that applies to foreign states designated as state sponsors of terrorism 
with respect to claims arising out of acts of terrorism. See § 1605A. 
To enforce that judgment, petitioners fled an action in the District 
Court to attach and execute against certain Iranian assets—a collection 
of ancient clay tablets and fragments housed at respondent University 
of Chicago. The District Court concluded that § 1610(g)—which pro-
vides that certain property will be “subject to attachment in aid of exe-
cution, and execution, upon [a § 1605A] judgment as provided in this 
section”—does not deprive the collection of the immunity typically 
afforded the property of a foreign sovereign. The Seventh Circuit 
affrmed. 

Held: Section 1610(g) does not provide a freestanding basis for parties 
holding a judgment under § 1605A to attach and execute against the 
property of a foreign state; rather, for § 1610(g) to apply, the immunity 
of the property at issue must be rescinded under a separate provision 
within § 1610. Pp. 208–219. 

(a) Congress enacted the FSIA in an effort to codify the careful bal-
ance between respecting the immunity historically afforded to foreign 
sovereigns and holding them accountable, in certain circumstances, for 
their actions. As a default, foreign states have immunity “from the 
jurisdiction of the courts of the United States and of the States,” § 1604, 
but there are express exceptions, including the one at issue here, for 
state sponsors of terrorism, see § 1605A(a). The FSIA similarly pro-
vides as a default that “the property in the United States of a foreign 
state shall be immune from attachment arrest and execution.” § 1609. 
But § 1610 outlines certain exceptions to this immunity. For example, 
§ 1610(a)(7) provides that property in the United States of a foreign 
state that is used for a commercial activity in the United States shall 
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not be immune from attachment and execution where the plaintiff holds 
a § 1605A judgment against the foreign state. Before 2008, the FSIA 
did not expressly address under which circumstances a foreign state's 
agencies or instrumentalities could be held liable for judgments against 
the state. The Court had addressed that question in First Nat. City 
Bank v. Banco Para el Comercio Exterior de Cuba, 462 U. S. 611, 628 
(Bancec), and held that, as a default, agencies and instrumentalities of 
a foreign state are separate legal entities that cannot be held liable. It 
recognized the availability of exceptions, however, and left the lower 
courts to determine whether an exception applied on a case-by-case 
basis. The lower courts coalesced around fve relevant factors (the 
Bancec factors) to assist in those determinations. In 2008, Congress 
amended the FSIA, adding § 1610(g). Subparagraphs (A) through (E) 
incorporate almost verbatim the Bancec factors, leaving no dispute that, 
at a minimum, § 1610(g) serves to abrogate Bancec where a § 1605A 
judgment holder seeks to satisfy a judgment held against the foreign 
state. The question here is whether, in addition to abrogating Bancec, 
it provides a freestanding exception to property immunity in the context 
of a § 1605A judgment. Pp. 208–211. 

(b) The most natural reading of § 1610(g)(1)'s phrase “as provided in 
this section” is that it refers to § 1610 as a whole, so that § 1610(g)(1) 
will apply to property that is exempted from the grant of immunity as 
provided elsewhere in § 1610. Those § 1610 provisions that do unambig-
uously revoke the immunity of a foreign state's property employ phrases 
such as “shall not be immune,” see § 1610(a)(7), and “[n]otwithstanding 
any other provision of law,” see § 1610(f)(1)(A). Such textual markers 
are conspicuously absent from § 1610(g). Thus, its phrase “as provided 
in this section” is best read to signal only that a judgment holder seek-
ing to take advantage of § 1610(g)(1) must identify a basis under one of 
§ 1610's express immunity-abrogating provisions to attach and execute 
against a relevant property. This reading provides relief to judgment 
holders who previously would not have been able to attach and execute 
against property of an agency or instrumentality of a foreign state in 
light of Bancec. It is also consistent with the basic interpretive canon 
to construe a statute so as to give effect to all of its provisions, see 
Corley v. United States, 556 U. S. 303, 314, and with the historical prac-
tice of rescinding attachment and execution immunity primarily in the 
context of a foreign state's commercial acts, see Verlinden B. V. v. Cen-
tral Bank of Nigeria, 461 U. S. 480, 487–488. Pp. 211–215. 

(c) Petitioners' counterarguments are unpersuasive. They assert 
that the phrase “as provided in this section” might refer to the proce-
dures in § 1610(f)(1), which permits § 1605A judgment holders to attach 
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and execute against property associated with certain prohibited fnan-
cial transactions, but which was waived by the President before it could 
take effect. However, it is not logical to read the phrase as indicating 
a congressional intent to create § 1610(g) as an alternative to § 1610(f)(1), 
particularly since Congress knows how to make clear when it is rescind-
ing immunity. Nor could Congress have intended “as provided in this 
section” to refer only to § 1610(f)(2)'s instruction that the Federal Gov-
ernment assist in identifying assets, since that provision does not pro-
vide for attachment or execution at all. Finally, there is no basis to 
conclude that “this section” in § 1610(g) refects a mere drafting error. 

The words “property of a foreign state,” which appear in the frst 
substantive clause of § 1610(g), are not rendered superfuous under the 
Court's reading. Section 1610(g) serves to identify in one place all the 
categories of property that will be available to § 1605A judgment hold-
ers for attachment and execution, and commands that the availability of 
such property will not be limited by the Bancec factors. Also, without 
the opening clause, § 1610(g) would abrogate the Bancec presumption of 
separateness in all cases, not just those involving terrorism judgments 
under § 1605A. Although petitioners contend that any uncertainty in 
§ 1610(g) should be resolved by giving full effect to the legislative pur-
pose behind its enactment—removing obstacles to enforcing terrorism 
judgments—they offer no real support for their position that § 1610(g) 
was intended to divest all property of a foreign state or its agencies or 
instrumentalities of immunity. Bank Markazi v. Peterson, 578 U. S. 
212, 217, n. 2, distinguished. Pp. 215–218. 

830 F. 3d 470, affrmed. 

Sotomayor, J., delivered the opinion of the Court, in which all other 
Members joined, except Kagan, J., who took no part in the consideration 
or decision of the case. 

Asher Perlin argued the cause and filed briefs for 
petitioners. 

David A. Strauss argued the cause for respondents and 
fled a brief for respondent University of Chicago. Jeffrey 
A. Lamken and Robert K. Kry fled a brief for respondent 
Islamic Republic of Iran. 

Zachary D. Tripp argued the cause for the United States 
as amicus curiae urging affrmance. With him on the brief 
were Solicitor General Francisco, Acting Assistant Attor-
ney General Readler, Deputy Solicitor General Kneedler, 
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Deputy Assistant Attorney General Mooppan, Sharon 
Swingle, and Benjamin M. Shultz.* 

Justice Sotomayor delivered the opinion of the Court. 

The Foreign Sovereign Immunities Act of 1976 (FSIA) 
grants foreign states and their agencies and instrumentali-
ties immunity from suit in the United States (called jurisdic-
tional immunity) and grants their property immunity from 
attachment and execution in satisfaction of judgments 
against them. See 28 U. S. C. §§ 1604, 1609. But those 
grants of immunity are subject to exception. 

Petitioners hold a judgment against respondent Islamic 
Republic of Iran pursuant to one such exception to jurisdic-
tional immunity, which applies where the foreign state is 
designated as a state sponsor of terrorism and the claims 
arise out of acts of terrorism. See § 1605A. The issue pre-
sented in this case is whether certain property of Iran, spe-
cifcally, a collection of antiquities owned by Iran but in the 
possession of respondent University of Chicago, is subject to 
attachment and execution by petitioners in satisfaction of 
that judgment. Petitioners contend that the property is 
stripped of its immunity by another provision of the FSIA, 
§ 1610(g), which they maintain provides a blanket exception 
to the immunity typically afforded to the property of a for-
eign state where the party seeking to attach and execute 
holds a § 1605A judgment. 

We disagree. Section 1610(g) serves to identify property 
that will be available for attachment and execution in satis-
faction of a § 1605A judgment, but it does not in itself divest 
property of immunity. Rather, the provision's language “as 
provided in this section” shows that § 1610(g) operates only 

*Briefs of amici curiae urging reversal were fled for Former U. S. 
Counterterrorism Offcials et al. by J. Carl Cecere; for the Foundation for 
Defense of Democracies by Kent A. Yalowitz and Susan Hu; and for Vic-
tims of Iranian Terrorism by Matthew D. McGill, Michael R. Huston, 
Thomas Fortune Fay, and Jane Carol Norman. 
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when the property at issue is exempt from immunity as 
provided elsewhere in § 1610. Petitioners cannot invoke 
§ 1610(g) to attach and execute against the antiquities at 
issue here, which petitioners have not established are ex-
empt from immunity under any other provision in § 1610. 

I 

A 

On September 4, 1997, Hamas carried out three suicide 
bombings on a crowded pedestrian mall in Jerusalem, result-
ing in the deaths of 5 people and injuring nearly 200 others. 
Petitioners are United States citizens who were either 
wounded in the attack or are the close relatives of those who 
were injured. In an attempt to recover for their harm, peti-
tioners sued Iran in the District Court for the District of 
Columbia, alleging that Iran was responsible for the bombing 
because it provided material support and training to Hamas. 
At the time of that action, Iran was subject to the jurisdic-
tion of the federal courts pursuant to 28 U. S. C. § 1605(a)(7) 
(1994 ed., Supp. II), which rescinded the immunity of foreign 
states designated as state sponsors of terrorism with respect 
to claims arising out of acts of terrorism. Iran did not ap-
pear in the action, and the District Court entered a default 
judgment in favor of petitioners in the amount of $71.5 
million.1 

When Iran did not pay the judgment, petitioners brought 
this action in the District Court for the Northern District of 

1 Congress amended the FSIA in 2008 and replaced 28 U. S. C. 
§ 1605(a)(7) with a separate, more expansive provision addressing the for-
eign sovereign immunity of foreign states that are designated as state 
sponsors of terrorism, § 1605A. See National Defense Authorization Act 
for Fiscal Year 2008 (NDAA), § 1083(a), 122 Stat. 338–341. Shortly there-
after, petitioners moved in the District Court for an order converting their 
judgment under § 1605(a)(7) to one under the new provision, § 1605A, 
which the District Court granted. See Rubin v. Islamic Republic of 
Iran, 563 F. Supp. 2d 38, 39, n. 3 (DC 2008). 
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Illinois to attach and execute against certain Iranian assets 
located in the United States in satisfaction of their judgment. 
Those assets—a collection of approximately 30,000 clay tab-
lets and fragments containing ancient writings, known as the 
Persepolis Collection—are in the possession of the Univer-
sity of Chicago, housed at its Oriental Institute. University 
archeologists recovered the artifacts during an excavation of 
the old city of Persepolis in the 1930's. In 1937, Iran loaned 
the collection to the Oriental Institute for research, transla-
tion, and cataloging.2 

Petitioners maintained in the District Court, inter alia, 
that § 1610(g) of the FSIA renders the Persepolis Collection 
subject to attachment and execution. The District Court 
concluded otherwise and held that § 1610(g) does not deprive 
the Persepolis Collection of the immunity typically afforded 
the property of a foreign sovereign. The Court of Appeals 
for the Seventh Circuit affrmed. 830 F. 3d 470 (2016). As 
relevant, the Seventh Circuit held that the text of § 1610(g) 
demonstrates that the provision serves to identify the prop-
erty of a foreign state or its agencies or instrumentalities 
that are subject to attachment and execution, but it does 
not in itself divest that property of immunity. The Court 
granted certiorari to resolve a split among the Courts of Ap-
peals regarding the effect of § 1610(g).3 582 U. S. 952 (2017). 

2 Petitioners also sought to execute the judgment against three other 
collections that are no longer at issue in this case: the Chogha Mish Collec-
tion, the Oriental Institute Collection, and the Herzfeld Collection. The 
Chogha Mish Collection has been removed from the territorial jurisdiction 
of the federal courts, and the Court of Appeals for the Seventh Circuit 
determined that the Oriental Institute Collection and Herzfeld Collection 
are not property of Iran. See 830 F. 3d 470, 475–476 (2016). Petitioners 
do not challenge that decision here. 

3 Compare Bennett v. Islamic Republic of Iran, 825 F. 3d 949, 959 (CA9 
2016) (holding that § 1610(g) provides a freestanding exception to attach-
ment and execution immunity); Weinstein v. Islamic Republic of Iran, 831 
F. 3d 470, 483 (CADC 2016) (same); Kirschenbaum v. 650 Fifth Avenue 
and Related Properties, 830 F. 3d 107, 123 (CA2 2016) (same), with 830 
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We agree with the conclusion of the Seventh Circuit, and 
therefore affrm. 

B 

We start with a brief review of the historical development 
of foreign sovereign immunity law and the statutory frame-
work at issue here, as it provides a helpful guide to our deci-
sion. This Court consistently has recognized that foreign 
sovereign immunity “is a matter of grace and comity on the 
part of the United States.” Verlinden B. V. v. Central Bank 
of Nigeria, 461 U. S. 480, 486 (1983); Schooner Exchange 
v. McFaddon, 7 Cranch 116, 136 (1812). In determining 
whether to exercise jurisdiction over suits against foreign 
sovereigns, courts traditionally “deferred to the decisions of 
the political branches . . . on whether to take jurisdiction 
over actions against foreign sovereigns.” Verlinden, 461 
U. S., at 486. 

Prior to 1952, the State Department generally held the 
position that foreign states enjoyed absolute immunity from 
all actions in the United States. See ibid. But, as foreign 
states became more involved in commercial activity in the 
United States, the State Department recognized that such 
participation “makes necessary a practice which will enable 
persons doing business with them to have their rights deter-
mined in the courts.” J. Tate, Changed Policy Concerning 
the Granting of Sovereign Immunity to Foreign Govern-
ments, 26 Dept. State Bull. 984, 985 (1952). The Depart-
ment began to follow the “restrictive” theory of foreign sov-
ereign immunity in advising courts whether they should take 
jurisdiction in any given case. Immunity typically was af-
forded in cases involving a foreign sovereign's public acts, 
but not in “cases arising out of a foreign state's strictly com-
mercial acts.” Verlinden, 461 U. S., at 487. 

In 1976, Congress enacted the FSIA in an effort to codify 
this careful balance between respecting the immunity histor-

F. 3d, at 481 (concluding that § 1610(g) does not create a freestanding ex-
ception to immunity). 
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ically afforded to foreign sovereigns and holding them ac-
countable, in certain circumstances, for their actions. 90 
Stat. 2891, as amended, 28 U. S. C. § 1602 et seq. “For the 
most part, the Act” tracks “the restrictive theory of sover-
eign immunity.” Verlinden, 461 U. S., at 488. As a default, 
foreign states enjoy immunity “from the jurisdiction of the 
courts of the United States and of the States.” § 1604. But 
this immunity is subject to certain express exceptions. For 
example, in line with the restrictive theory, a foreign sover-
eign will be stripped of jurisdictional immunity when a claim 
is based upon commercial activity it carried out in the United 
States. See, e. g., § 1605(a)(2). The FSIA also provides 
that a foreign state will be subject to suit when it is desig-
nated as a state sponsor of terrorism and damages are sought 
as a result of acts of terrorism. See § 1605A(a). 

With respect to the immunity of property, the FSIA simi-
larly provides as a default that “the property in the United 
States of a foreign state shall be immune from attachment 
arrest and execution.” § 1609. But, again, there are excep-
tions, and § 1610 outlines the circumstances under which 
property will not be immune. See § 1610. For example, 
subsection (a) expressly provides that property “shall not be 
immune” from attachment and execution where, inter alia, 
it is “used for a commercial activity in the United States” 
and the “judgment relates to a claim for which the foreign 
state is not immune under section 1605A or section 1605(a)(7) 
(as such section was in effect on January 27, 2008), regardless 
of whether the property is or was involved with the act upon 
which the claim is based.” § 1610(a)(7). 

Prior to 2008, the FSIA did not address expressly under 
what circumstances, if any, the agencies or instrumentalities 
of a foreign state could be held liable for judgments against 
the state. Faced with that question in First Nat. City Bank 
v. Banco Para el Comercio Exterior de Cuba, 462 U. S. 611 
(1983) (Bancec), this Court held that “government instru-
mentalities established as juridical entities distinct and inde-
pendent from their sovereign should normally be treated as 
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such.” Id., at 626–627. Thus, as a default, those agencies 
and instrumentalities of a foreign state were to be consid-
ered separate legal entities that cannot be held liable for acts 
of the foreign state. See id., at 628. 

Nevertheless, the Court recognized that such a stringent 
rule should not be without exceptions. The Court sug-
gested that liability would be warranted, for example, 
“where a corporate entity is so extensively controlled by [the 
state] that a relationship of principal and agent is created,” 
id., at 629, or where recognizing the state and its agency 
or instrumentality as distinct entities “would work fraud or 
injustice,” ibid. (internal quotation marks omitted). See id., 
at 630. But the Court declined to develop a “mechanical for-
mula for determining” when these exceptions should apply, 
id., at 633, leaving lower courts with the task of assessing 
the availability of exceptions on a case-by-case basis. Over 
time, the Courts of Appeals coalesced around the following 
fve factors (referred to as the Bancec factors) to aid in this 
analysis: 

“(1) the level of economic control by the government; 
“(2) whether the entity's profts go to the government; 
“(3) the degree to which government offcials manage 
the entity or otherwise have a hand in its daily affairs; 
“(4) whether the government is the real benefciary of 
the entity's conduct; and 
“(5) whether adherence to separate identities would en-
title the foreign state to benefts in United States courts 
while avoiding its obligations.” Walter Fuller Aircraft 
Sales, Inc. v. Republic of Philippines, 965 F. 2d 1375, 
1380, n. 7 (CA5 1992). 

See also Flatow v. Islamic Republic of Iran, 308 F. 3d 1065, 
1071, n. 9 (CA9 2002). 

In 2008, Congress amended the FSIA and added § 1610(g). 
See NDAA § 1083(b)(3)(D), 122 Stat. 341–342. Section 
1610(g)(1) provides: 

“(g) Property in Certain Actions.— 
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“(1) In general. [T]he property of a foreign state 
against which a judgment is entered under section 
1605A, and the property of an agency or instrumentality 
of such a state, including property that is a separate 
juridical entity or is an interest held directly or indi-
rectly in a separate juridical entity, is subject to attach-
ment in aid of execution, and execution, upon that judg-
ment as provided in this section, regardless of— 

“(A) the level of economic control over the property 
by the government of the foreign state; 

“(B) whether the profts of the property go to that 
government; 

“(C) the degree to which offcials of that government 
manage the property or otherwise control its daily 
affairs; 

“(D) whether that government is the sole benefciary 
in interest of the property; or 

“(E) whether establishing the property as a separate 
entity would entitle the foreign state to benefts in 
United States courts while avoiding its obligations.” 

Subparagraphs (A) through (E) incorporate almost verba-
tim the fve Bancec factors, leaving no dispute that, at a min-
imum, § 1610(g) serves to abrogate Bancec with respect to 
the liability of agencies and instrumentalities of a foreign 
state where a § 1605A judgment holder seeks to satisfy a 
judgment held against the foreign state. The issue at hand 
is whether § 1610(g) does something more; whether, like the 
commercial activity exception in § 1610(a)(7), it provides an 
independent exception to immunity so that it allows a 
§ 1605A judgment holder to attach and execute against any 
property of the foreign state, regardless of whether the 
property is deprived of immunity elsewhere in § 1610. 

II 

We turn frst to the text of the statute. Section 1610(g)(1) 
provides that certain property will be “subject to attachment 
in aid of execution, and execution, upon [a § 1605A] judgment 
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as provided in this section.” (Emphasis added.) The most 
natural reading is that “this section” refers to § 1610 as a 
whole, so that § 1610(g)(1) will govern the attachment and 
execution of property that is exempted from the grant of 
immunity as provided elsewhere in § 1610. Cf. Reno v. 
American-Arab Anti-Discrimination Comm., 525 U. S. 471, 
487 (1999) (noting that the phrase “[e]xcept as provided in 
this section” in one subsection serves to incorporate “the 
rest of” the section in which the subsection appears). 

Other provisions of § 1610 unambiguously revoke the im-
munity of property of a foreign state, including specifcally 
where a plaintiff holds a judgment under § 1605A, provided 
certain express conditions are satisfed. For example, sub-
section (a) provides that “property in the United States . . . 
used for a commercial activity in the United States . . . shall 
not be immune” from attachment and execution in seven enu-
merated circumstances, including when “the judgment re-
lates to a claim for which the foreign state is not immune 
under section 1605A . . . .” § 1610(a)(7). Subsections (b), 
(d), and (e) similarly set out circumstances in which certain 
property of a foreign state “shall not be immune.” 4 And 
two other provisions within § 1610 specifcally allow § 1605A 
judgment holders to attach and execute against property of a 
foreign state, “[n]otwithstanding any other provision of law,” 
including those provisions otherwise granting immunity, but 
only with respect to assets associated with certain regulated 
and prohibited fnancial transactions. See § 1610(f)(1)(A); 
Terrorism Risk Insurance Act of 2002 (TRIA), § 201(a), 116 
Stat. 2337, note following 28 U. S. C. § 1610. 

Section 1610(g) conspicuously lacks the textual markers, 
“shall not be immune” or “notwithstanding any other provi-

4 Section 1610(b), for example, provides that “any property . . . of [the] 
agency or instrumentality of a foreign state engaged in commercial activ-
ity in the United States shall not be immune” from attachment and execu-
tion in satisfaction of a judgment on a claim for which the agency or instru-
mentality is not immune under § 1605A. § 1610(b)(3). 
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sion of law,” that would have shown that it serves as an inde-
pendent avenue for abrogation of immunity. In fact, its use 
of the phrase “as provided in this section” signals the oppo-
site: A judgment holder seeking to take advantage of 
§ 1610(g)(1) must identify a basis under one of § 1610's ex-
press immunity-abrogating provisions to attach and execute 
against a relevant property. 

Reading § 1610(g) in this way still provides relief to judg-
ment holders who previously would not have been able to 
attach and execute against property of an agency or instru-
mentality of a foreign state in light of this Court's decision 
in Bancec. Suppose, for instance, that plaintiffs obtain a 
§ 1605A judgment against a foreign state and seek to collect 
against the assets located in the United States of a state-
owned telecommunications company. Cf. Alejandre v. Tele-
fonica Larga Distancia de Puerto Rico, Inc., 183 F. 3d 1277 
(CA11 1999). Prior to the enactment of § 1610(g), the plain-
tiffs would have had to establish that the Bancec factors 
favor holding the agency or instrumentality liable for the 
foreign state's misconduct. With § 1610(g), however, the 
plaintiffs could attach and execute against the property of 
the state-owned entity regardless of the Bancec factors, so 
long as the plaintiffs can establish that the property is other-
wise not immune (e. g., pursuant to § 1610(a)(7) because it is 
used in commercial activity in the United States). 

Moreover, our reading of § 1610(g)(1) is consistent “with 
one of the most basic interpretive canons, that [a] statute 
should be construed so that effect is given to all its provi-
sions, so that no part will be inoperative or superfuous, void 
or insignifcant.” Corley v. United States, 556 U. S. 303, 314 
(2009) (internal quotation marks omitted). Section 1610 
expressly references § 1605A judgments in its immunity-
abrogating provisions, such as 28 U. S. C. §§ 1610(a)(7), (b)(3), 
(f)(1), and § 201 of the TRIA, showing that those provisions 
extend to § 1605A judgment holders' ability to attach and 
execute against property. If the Court were to conclude 
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that § 1610(g) establishes a basis for the withdrawal of prop-
erty immunity any time a plaintiff holds a judgment under 
§ 1605A, each of those provisions would be rendered super-
fuous because a judgment holder could always turn to 
§ 1610(g), regardless of whether the conditions of any other 
provision were met.5 

The Court's interpretation of § 1610(g) is also consistent 
with the historical practice of rescinding attachment and ex-
ecution immunity primarily in the context of a foreign state's 
commercial acts. See Verlinden, 461 U. S., at 487–488. In-
deed, the FSIA expressly provides in its fndings and decla-
ration of purpose that 

“[u]nder international law, states are not immune from 
the jurisdiction of foreign courts insofar as their com-
mercial activities are concerned, and their commercial 
property may be levied upon for the satisfaction of judg-
ments rendered against them in connection with their 
commercial activities.” § 1602. 

This focus of the FSIA is refected within § 1610, as subsec-
tions (a), (b), and (d) all outline exceptions to immunity of 
property when that property is used for commercial activity. 
The Court's reading of § 1610(g) means that individuals 
with § 1605A judgments against a foreign state must primar-
ily invoke other provisions revoking the grant of immu-
nity for property related to commercial activity, including 
§ 1610(a)(7), unless the property is expressly carved out in an 
exception that applies “[n]otwithstanding any other provi-
sion of law,” § 1610(f)(1)(A); § 201(a) of the TRIA. That re-
sult is consistent with the history and structure of the FSIA. 

5 To the extent petitioners suggest that those references to § 1605A were 
inadvertent, see Brief for Petitioners 41–44, the statutory history further 
supports the conclusion that § 1610(a)(7) applies to § 1605A judgment hold-
ers, as the reference to § 1605A was added to § 1610(a)(7) in the same Act 
that created §§ 1605A and 1610(g). See NDAA §§ 1083(a), (b)(3), 122 Stat. 
338–342. 



Page Proof Pending Publication

Cite as: 583 U. S. 202 (2018) 215 

Opinion of the Court 

Throughout the FSIA, special avenues of relief to victims 
of terrorism exist, even absent a nexus to commercial activ-
ity. Where the FSIA goes so far as to divest a foreign state 
or property of immunity in relation to terrorism-related 
judgments, however, it does so expressly. See §§ 1605A, 
1610(a)(7), (b)(3), (f)(1)(A); § 201(a) of the TRIA. Out of re-
spect for the delicate balance that Congress struck in en-
acting the FSIA, we decline to read into the statute a blan-
ket abrogation of attachment and execution immunity for 
§ 1605A judgment holders absent a clearer indication of Con-
gress' intent. 

III 

A 

Petitioners resist that the phrase “as provided in this 
section” refers to § 1610 as a whole and contend that Con-
gress more likely was referencing a specific provision 
within § 1610 or a section in the NDAA. That explanation 
is unpersuasive. 

Petitioners frst assert that “this section” might refer to 
procedures contained in § 1610(f). Section 1610(f) permits 
§ 1605A judgment holders to attach and execute against 
property associated with certain regulated and prohibited 
fnancial transactions, § 1610(f)(1), and it provides that the 
United States Secretary of State and Secretary of the Treas-
ury will make every effort to assist in “identifying, locating, 
and executing against the property of [a] foreign state or any 
agency or instrumentality of such state,” § 1610(f)(2). Peti-
tioners point out that paragraph (1) of subsection (f) has 
never come into effect because it was immediately waived by 
the President after it was enacted, pursuant to § 1610(f)(3).6 

6 Section 1610(f )(3) authorizes the President to waive paragraph (1) of 
subsection (f) “in the interest of national security.” President Clinton 
immediately waived the provision, and the waiver has never been with-
drawn. See Pres. Determination No. 99–1, 63 Fed. Reg. 59201 (1998); 
Pres. Determination No. 2001–03, 65 Fed. Reg. 66483 (2000). 
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So, the argument goes, it would make sense that Congress 
created § 1610(g) as an alternative mechanism to achieve a 
similar result.7 

This is a strained and unnatural reading of the phrase “as 
provided in this section.” In enacting § 201(a) of the TRIA, 
which, similar to 28 U. S. C. § 1610(f), permits attachment 
and execution against blocked assets, Congress signaled that 
it was rescinding immunity by permitting attachment and 
execution “[n]otwithstanding any other provision of law.” 
Had Congress likewise intended § 1610(g) to have such an 
effect, it knew how to say so. Cf. Bank Markazi v. Peterson, 
578 U. S. 212, 217–218, n. 2 (2016) (noting that “[s]ection 
1610(g) does not take precedence over `any other provision 
of law,' as the TRIA does”). 

Petitioners fare no better in arguing that Congress may 
have intended “this section” to refer only to the instruction 
in § 1610(f)(2) that the United States Government assist in 
identifying assets. Section 1610(f)(2) does not provide for 
attachment or execution at all, so petitioners' argument does 
not account for the lack of textual indicators that exist in 
provisions like §§ 1610(a)(7) and (f)(1) that unambiguously 
abrogate immunity and permit attachment and execution. 

Finally, petitioners assert that “this section” could possi-
bly refect a drafting error that was intended to actually 
refer to § 1083 of the NDAA, the Public Law in which 
§ 1610(g) was enacted. This interpretation would require 
not only a stark deviation from the plain text of § 1610(g), but 
also a departure from the clear text of the NDAA. Section 
1083(b)(3) of the NDAA provides that “Section 1610 of title 
28, United States Code, is amended . . . by adding at the end” 
the new subsection “(g).” 122 Stat. 341. The language 
“this section” within (g), then, clearly and expressly incorpo-
rates the NDAA's reference to “Section 1610” as a whole. 
There is no basis to conclude that Congress' failure to change 

7 Petitioners reference the decision of the Court of Appeals for the Ninth 
Circuit in Bennett, 825 F. 3d 949, in support of this position. 
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“this section” in § 1610(g) was the result of a mere drafting 
error. 

B 

In an effort to show that § 1610(g) does much more than 
simply abrogate the Bancec factors, petitioners argue that 
the words “property of a foreign state,” which appear in the 
frst substantive clause of § 1610(g), would otherwise be ren-
dered superfuous because the property of a foreign state 
will never be subject to a Bancec inquiry. By its plain text, 
§ 1610(g)(1) permits enforcement of a § 1605A judgment 
against both the property of a foreign state and the property 
of the agencies or instrumentalities of that foreign state. 
Because the Bancec factors would never have applied to the 
property of a foreign state, petitioners contend, those words 
must signal something else: that § 1610(g) provides an inde-
pendent basis for the withdrawal of immunity. 

The words “property of a foreign state” accomplish at least 
two things, however, that are consistent with the Court's 
understanding of the effect of § 1610(g). First, § 1610(g) 
serves to identify in one place all the categories of property 
that will be available to § 1605A judgment holders for attach-
ment and execution, whether it is “property of the foreign 
state” or property of its agencies or instrumentalities, and 
commands that the availability of such property will not be 
limited by the Bancec factors. So long as the property is 
deprived of its immunity “as provided in [§ 1610],” all of the 
types of property identifed in § 1610(g) will be available to 
§ 1605A judgment holders. 

Second, in the context of the entire phrase, “the property 
of a foreign state against which a judgment is entered under 
section 1605A,” the words “foreign state” identify the type 
of judgment that will invoke application of § 1610(g); specif-
cally, a judgment held against a foreign state and entered 
under § 1605A. Without this opening phrase, § 1610(g) 
would abrogate the Bancec presumption of separateness in 
all cases, not just those involving terrorism judgments under 
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§ 1605A. The words “property of a foreign state,” thus, are 
not rendered superfuous under the Court's reading because 
they do not merely identify a category of property that is 
subject to § 1610(g) but also help inform when § 1610(g) will 
apply in the frst place. Indeed, § 1610(g) would make no 
sense if those words were removed. 

C 

All else aside, petitioners contend that any uncertainty in 
§ 1610(g) should be resolved by giving full effect to the legis-
lative purpose behind its enactment. Petitioners posit that 
Congress enacted § 1610(g) “with the specifc purpose of re-
moving the remaining obstacles to terrorism judgment en-
forcement.” Brief for Petitioners 26. In support of that 
position, they reference a brief discussion of § 1610(g) in a 
footnote to the Court's decision in Bank Markazi, 578 U. S. 
212, that notes that Congress “expand[ed] the availability of 
assets for postjudgment execution” when it added § 1610(g) 
by making “available for execution the property (whether or 
not blocked) of a foreign state sponsor of terrorism, or its 
agency or instrumentality, to satisfy a judgment against that 
state.” Id., at 217, n. 2. But Bank Markazi's characteriza-
tion of § 1610(g) simply mirrors the text of § 1610(g) and 
is entirely consistent with the Court's holding today that 
§ 1610(g) expands the assets available for attachment and ex-
ecution by abrogating this Court's decision in Bancec with 
respect to judgments held under § 1605A. Beyond their ci-
tation to Bank Markazi, petitioners have not directed us to 
any evidence that supports their position that § 1610(g) was 
intended to divest all property of a foreign state or its agen-
cies or instrumentalities of immunity. 

IV 

For the foregoing reasons, we conclude that 28 U. S. C. 
§ 1610(g) does not provide a freestanding basis for parties 
holding a judgment under § 1605A to attach and execute 
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against the property of a foreign state, where the immunity 
of the property is not otherwise rescinded under a separate 
provision within § 1610. The judgment of the Seventh Cir-
cuit is affrmed. 

It is so ordered. 

Justice Kagan took no part in the consideration or deci-
sion of this case. 
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MURPHY v. SMITH et al. 

certiorari to the united states court of appeals for 
the seventh circuit 

No. 16–1067. Argued December 6, 2017—Decided February 21, 2018 

Petitioner Charles Murphy was awarded a judgment in his federal civil 
rights suit against two of his prison guards, including an award of attor-
ney's fees. Pursuant to 42 U. S. C. § 1997e(d)(2), which provides that in 
such cases “a portion of the [prisoner's] judgment (not to exceed 25 per-
cent) shall be applied to satisfy the amount of attorney's fees awarded 
against the defendant,” the district court ordered Mr. Murphy to pay 
10% of his judgment toward the fee award, leaving defendants responsi-
ble for the remainder. The Seventh Circuit reversed, holding that 
§ 1997e(d)(2) required the district court to exhaust 25% of the prisoner's 
judgment before demanding payment from the defendants. 

Held: In cases governed by § 1997e(d), district courts must apply as much 
of the judgment as necessary, up to 25%, to satisfy an award of attor-
ney's fees. The specifc statutory language supports the Seventh Cir-
cuit's interpretation. First, the mandatory phrase “shall be applied” 
suggests that the district court has some nondiscretionary duty to per-
form. Second, the infnitival phrase “to satisfy the amount of attorney's 
fees awarded” specifes the purpose or aim of the preceding verb's non-
discretionary duty. Third, “to satisfy” an obligation, especially a fnan-
cial obligation, usually means to discharge the obligation in full. To-
gether, these three clues suggest that a district court (1) must act (2) 
with the purpose of (3) fully discharging the fee award. And the dis-
trict court must use as much of the judgment as necessary to satisfy the 
fee award without exceeding the 25% cap. Contrary to Mr. Murphy's 
suggestion, the district court does not have wide discretion to pick any 
“portion” that does not exceed the 25% cap. The larger statutory 
scheme supports the Seventh Circuit's interpretation. The previously 
governing provision, 42 U. S. C. § 1988(b), granted district courts discre-
tion to award fees in unambiguous terms. It is doubtful that Congress, 
had it wished to confer the same sort of discretion in § 1997e(d), would 
have bothered to write a new law for prisoner civil rights suits alone; 
omit all of the words that afforded discretion in the old law; and then 
replace those old discretionary words with new mandatory ones. This 
conclusion is reinforced by § 1997e(d)'s surrounding provisions, which 
like paragraph (2), also limit the district court's pre-existing discretion 
under § 1988(b). See, e. g., §§ 1997e(d)(1)(A) and (B)(ii). The discretion 
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urged by Mr. Murphy is exactly the sort of unguided and freewheeling 
choice that this Court has sought to expunge from practice under § 1988. 
And his suggested cure for rudderless discretion—to have district 
courts apportion fees in proportion to the defendant's culpability—has 
no basis in the statutory text or roots in the law. Pp. 223–229. 

844 F. 3d 653, affrmed. 

Gorsuch, J., delivered the opinion of the Court, in which Roberts, 
C. J., and Kennedy, Thomas, and Alito, JJ., joined. Sotomayor, J., fled 
a dissenting opinion, in which Ginsburg, Breyer, and Kagan, JJ., joined, 
post, p. 229. 

Stuart Banner argued the cause for petitioner. With him 
on the briefs were Fred A. Rowley, Jr., Daniel B. Levin, 
Mark R. Yohalem, and Fabian J. Rosati. 

Brett E. Legner, Deputy Solicitor General of Illinois, ar-
gued the cause for respondents. With him on the brief were 
Lisa Madigan, Attorney General, David L. Franklin, Solic-
itor General, and Mary Ellen Margaret Welsh, Kaitlyn 
N. Chenevert, and Sarah A. Hunger, Assistant Attorneys 
General.* 

Justice Gorsuch delivered the opinion of the Court. 
This is a case about how much prevailing prisoners must 

pay their lawyers. When a prisoner wins a civil rights suit 
and the district court awards fees to the prisoner's attorney, 

*David M. Shapiro, David D. Cole, David C. Fathi, and Seymour W. 
James, Jr., fled a brief for the American Civil Liberties Union et al. as 
amici curiae urging reversal. 

A brief of amici curiae urging affrmance was fled for the State of 
Michigan et al. by Bill Schuette, Attorney General of Michigan, Aaron D. 
Lindstrom, Solicitor General, and Kathryn M. Dalzell, Assistant Solicitor 
General, and by the Attorneys General for their respective States as fol-
lows: Mark Brnovich of Arizona, Leslie Rutledge of Arkansas, George 
Jepsen of Connecticut, Lawrence G. Wasden of Idaho, Curtis T. Hill, Jr., 
of Indiana, Derek Schmidt of Kansas, Douglas J. Peterson of Nebraska, 
Adam Paul Laxalt of Nevada, Michael DeWine of Ohio, Mike Hunter 
of Oklahoma, Alan Wilson of South Carolina, Herbert H. Slatery III of 
Tennessee, Sean D. Reyes of Utah, Brad Schimel of Wisconsin, and Peter 
K. Michael of Wyoming. 
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a federal statute says that “a portion of the [prisoner's] judg-
ment (not to exceed 25 percent) shall be applied to satisfy 
the amount of attorney's fees awarded against the defendant. 
If the award of attorney's fees is not greater than 150 per-
cent of the judgment, the excess shall be paid by the defend-
ant.” 42 U. S. C. § 1997e(d)(2). Whatever else you might 
make of this, the frst sentence pretty clearly tells us that 
the prisoner has to pay some part of the attorney's fee award 
before fnancial responsibility shifts to the defendant. But 
how much is enough? Does the frst sentence allow the dis-
trict court discretion to take any amount it wishes from the 
plaintiff 's judgment to pay the attorney, from 25% down to 
a penny? Or does the frst sentence instead mean that the 
court must pay the attorney's entire fee award from the 
plaintiff 's judgment until it reaches the 25% cap and only 
then turn to the defendant? 

The facts of our case illustrate the problem we face. 
After a jury trial, the district court entered judgment for 
Charles Murphy in the amount of $307,733.82 against two 
of his prison guards, Offcer Robert Smith and Lieutenant 
Gregory Fulk. The court also awarded Mr. Murphy's attor-
ney $108,446.54 in fees. So far, so good. But then came the 
question who should pay what portion of the fee award. 
The defendants argued that, under the statute's terms, the 
court had to take 25% (or about $77,000) from Mr. Murphy's 
judgment before taxing them for the balance of the fee 
award. The court, however, refused that request. Instead, 
it ordered that Mr. Murphy “shall pay 10% of [his] judgment” 
(or about $31,000) toward the fee award, with the defendants 
responsible for the rest. In support of this allocation, the 
district court explained that it commonly varied the amount 
prisoners pay, though the court offered no explanation for 
choosing 10% instead of some other number. On appeal, a 
unanimous panel reversed, explaining its view that the lan-
guage of § 1997e(d)(2) requires a district court to exhaust 
25% of the prisoner's judgment before demanding payment 
from the defendants. 844 F. 3d 653, 660 (CA7 2016). So 
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there we have both sides of the debate, and our question, in 
a nutshell: Did the district court have latitude to apply 10% 
(or some other discretionary amount) of the plaintiff 's judg-
ment to his attorney's fee award instead of 25%? See 582 
U. S. 961 (2017) (granting certiorari to resolve this question). 

As always, we start with the specifc statutory language 
in dispute. That language (again) says “a portion of the 
judgment (not to exceed 25 percent) shall be applied to sat-
isfy the amount of attorney's fees awarded.” § 1997e(d)(2). 
And we think this much tells us a few things. First, the 
word “shall” usually creates a mandate, not a liberty, so the 
verb phrase “shall be applied” tells us that the district court 
has some nondiscretionary duty to perform. See Lexecon 
Inc. v. Milberg Weiss Bershad Hynes & Lerach, 523 U. S. 26, 
35 (1998) (“[T]he mandatory `shall' . . . normally creates an 
obligation impervious to judicial discretion”). Second, im-
mediately following the verb we fnd an infnitival phrase 
(“to satisfy the amount of attorney's fees awarded”) that 
specifes the purpose or aim of the verb's nondiscretionary 
duty. Cf. R. Huddleston & G. Pullum, Cambridge Grammar 
of the English Language, ch. 8, §§ 1, 12.2, pp. 669, 729–730 
(2002). Third, we know that when you purposefully seek or 
aim “to satisfy” an obligation, especially a fnancial obliga-
tion, that usually means you intend to discharge the obliga-
tion in full.1 Together, then, these three clues suggest that 
the court (1) must apply judgment funds toward the fee 
award (2) with the purpose of (3) fully discharging the fee 
award. And to meet that duty, a district court must apply 

1 See Black's Law Dictionary 1543 (10th ed. 2014) (defning “satisfaction” 
as “[t]he fulfllment of an obligation; esp., the payment in full of a debt”); 
14 Oxford English Dictionary 504 (2d ed. 1989) (defning “satisfy” as “[t]o 
pay off or discharge fully; to liquidate (a debt); to fulfl completely (an 
obligation), comply with (a demand)”); Webster's New International Dic-
tionary 2220 (2d ed. 1950) (defning “satisfy” as “1. In general, to fll up 
the measure of a want of (a person or a thing); hence, to gratify fully the 
desire of . . . . 2. a To pay to the extent of claims or deserts; to give what 
is due to; as, to satisfy a creditor. b To answer or discharge, as a claim, 
debt, legal demand, or the like; . . . to pay off”). 
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as much of the judgment as necessary to satisfy the fee 
award, without of course exceeding the 25% cap. If Con-
gress had wished to afford the judge more discretion in this 
area, it could have easily substituted “may” for “shall.” And 
if Congress had wished to prescribe a different purpose for 
the judge to pursue, it could have easily replaced the in-
fnitival phrase “to satisfy . . . ” with “to reduce . . . ” or 
“against . . . .” But Congress didn't choose those other 
words. And respect for Congress's prerogatives as policy-
maker means carefully attending to the words it chose rather 
than replacing them with others of our own. 

Mr. Murphy's reply does more to hurt than help his cause. 
Consider, he says, college math credits that the college pro-
spectus says shall be “applied to satisfy” a chemistry degree. 
No one, the argument goes, would understand that phrase to 
suggest a single math course will fully discharge all chemis-
try degree requirements. We quite agree, but that is beside 
the point. In Mr. Murphy's example, as in our statute, the 
word “satisfy” does not suggest some hidden empirical judg-
ment about how often a math class will satisfy a chemistry 
degree. Instead it serves to tell the college registrar what 
purpose he must pursue when handed the student's tran-
script: The registrar must, without discretion, apply those 
credits toward the satisfaction or discharge of the student's 
credit obligations. No doubt a college student needing three 
credits to graduate who took a three-credit math course 
would be bewildered to learn the registrar thought he had 
discretion to count only two of those credits toward her de-
gree. So too here. It doesn't matter how many fee awards 
will be fully satisfed from a judgment without breaking the 
25% cap, or whether any particular fee award could be. The 
statute's point is to instruct the judge about the purpose he 
must pursue—to discharge the fee award using judgment 
funds to the extent possible, subject to the 25% cap. 

Retreating now, Mr. Murphy contends that whatever the 
verb and the infnitival phrase mean, the subject of the sen-
tence—“a portion of the judgment (not to exceed 25 per-
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cent)”—necessarily suggests wide judicial discretion. This 
language, he observes, anticipates a range of amounts (some 
“portion” up to 25%) that can be taken from his judgment. 
And the existence of the range, Mr. Murphy contends, neces-
sarily means that the district court must enjoy discretion to 
pick any “portion” so long as it doesn't exceed the 25% cap. 

But that does not logically follow. Under either side's 
reading of the statute the portion of fees taken from the 
plaintiff 's judgment will vary over a range—whether be-
cause of the district court's discretionary choice (as Mr. Mur-
phy contends), or because of the variance in the size of fee 
awards themselves, which sometimes will be less than 25% 
of the judgment (as Offcer Smith and Lieutenant Fulk sug-
gest). If the police have two suspects in a robbery com-
mitted with a red getaway car, the fact that one suspect 
drives a red sedan proves nothing if the other does too. The 
fact that the statute contemplates a range of possible “por-
tion[s]” to be paid out of the judgment, thus, just doesn't help 
identify which of the two proposed interpretations we should 
adopt for both bear that feature. 

Nor does the word “portion” necessarily denote unfettered 
discretion. If someone told you to follow a written recipe 
but double the portion of sugar, you would know precisely 
how much sugar to put in—twice whatever's on the page. 
And Congress has certainly used the word “portion” in just 
that way. Take 16 U. S. C. § 673b, which defnes the Na-
tional Elk Refuge to include the “[e]ntire portion now in 
Jackson Hole National Monument except that portion in sec-
tion 2 lying west of the east right-of-way line of United 
States Highway Numbered 187,” among other similar 
plots—descriptions suffciently determinate that the statute 
itself can later give the total number of acres of covered land 
(“six thousand three hundred and seventy-six acres, more or 
less”). So the question is how has Congress used the word 
“portion” in this statute? And as we have explained, the 
text persuades us that, subject to the 25% cap, the size of 
the relevant “portion” here is fxed by reference to the size 
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of the attorney's fee award, not left to a district court's un-
guided choice. 

Even if the interpretive race in this case seems close at 
this point, close races still have winners. Besides, stepping 
back to take in the larger statutory scheme surrounding the 
specifc language before us reveals that this case isn't quite 
as close as it might frst appear. In 1976, Congress enacted 
what is now 42 U. S. C. § 1988(b) to authorize discretionary 
fee shifting in civil rights suits. Civil Rights Attorney's 
Fees Awards Act, 90 Stat. 2641. For years that statute gov-
erned the award of attorney's fees in a large variety of civil 
rights actions, including prisoner civil rights lawsuits like 
this one. But in the Prison Litigation Reform Act of 1995, 
Congress reentered the feld and adopted § 1997e's new and 
specialized fee shifting rule for prisoner civil rights suits 
alone. See 110 Stat. 1321–71. 

Comparing the terms of the old and new statutes helps to 
shed a good deal of light on the parties' positions. Section 
1988(b) confers discretion on district courts in unambiguous 
terms: “[T]he court, in its discretion, may allow the prevail-
ing party . . . a reasonable attorney's fee as part of the 
costs” against the defendant. (Emphasis added.) Meanwhile, 
§ 1997e(d) expressly qualifes the usual operation of § 1988(b) 
in prisoner cases. See § 1997e(d)(1) (providing that “[i]n any 
action brought by a prisoner . . . in which attorney's fees are 
authorized under section 1988 . . . such fees shall not be 
awarded, except” under certain conditions). And as we've 
seen, § 1997e(d)(2) proceeds to use very different language to 
describe the district court's job in awarding fees. It does 
not say “may,” it does not say “reasonable,” and it certainly 
does not say anything about “discretion.” If Congress had 
wished to confer the same discretion in § 1997e(d) that it con-
ferred in § 1988(b), we very much doubt it would have both-
ered to write a new law; omit all the words that afforded 
discretion in the old law; and then replace those old discre-
tionary words with new mandatory ones. See Russello v. 
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United States, 464 U. S. 16, 23 (1983) (refusing to conclude 
that “the differing language” in two statutory provisions 
“has the same meaning in each”). 

The surrounding statutory structure of § 1997e(d) rein-
forces this conclusion. Like paragraph (2), the other provi-
sions of § 1997e(d) also limit the district court's pre-existing 
discretion under § 1988(b). These provisions limit the fees 
that would otherwise be available under § 1988 to cover only 
certain kinds of lawyerly tasks, see §§ 1997e(d)(1)(A) and 
(B)(ii); they require proportionality between fee awards and 
the relief ordered, see § 1997e(d)(1)(B)(i); and they restrict 
the hourly rate of the prisoner's lawyer, see § 1997e(d)(3). 
All this suggests a statute that seeks to restrain, rather than 
replicate, the discretion found in § 1988(b). 

Notably, too, the discretion Mr. Murphy would have us in-
troduce into § 1997e doesn't even sit easily with our prece-
dent under § 1988. Our cases interpreting § 1988 establish 
“[a] strong presumption that the lodestar fgure—the prod-
uct of reasonable hours times a reasonable rate—represents 
a `reasonable' fee.” Pennsylvania v. Delaware Valley Citi-
zens' Council for Clean Air, 478 U. S. 546, 565 (1986). To 
be sure, before the lodestar became “the guiding light of our 
fee shifting jurisprudence,” Burlington v. Dague, 505 U. S. 
557, 562 (1992), many lower courts used one of your classic 
12-factor balancing tests. See Delaware Valley, 478 U. S., at 
562, and n. 7. Ultimately, though, this Court rejected undue 
reliance on the 12-factor test because it “gave very little ac-
tual guidance to district courts[,] . . . placed unlimited discre-
tion in trial judges[,] and produced disparate results.” Id., 
at 563. Yet, despite this guidance, Mr. Murphy effectively 
seeks to (re)introduce into § 1997e(d)(2) exactly the sort of 
unguided and freewheeling choice—and the disparate results 
that come with it—that this Court has sought to expunge 
from practice under § 1988. And he seeks to achieve all this 
on the basis of considerably less helpful statutory language. 
To state the suggestion is to reveal its defect. 
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Nor does Mr. Murphy's proposed cure solve his problem. 
To avoid reading § 1997e(d)(2) as affording entirely rudder-
less discretion, Mr. Murphy contends that district courts 
should apportion fees in proportion to the defendant's culpa-
bility. When a defendant has acted egregiously, he says, the 
court should lower the plaintiff 's responsibility for the fee 
award and increase the defendant's—even if that means 
applying only a “nominal” amount of the plaintiff 's judgment 
toward the fee. But precisely none of this appears in 
§ 1997e(d)(2) or, for that matter, enjoys any analogue in 
§ 1988's lodestar analysis or even the old 12-factor approach. 
Whatever you might have to say about Mr. Murphy's culpa-
bility formula as a matter of policy, it has no roots in the 
law. Nor is it clear, for what it's worth, that the culpability 
approach would even help him. The district court never 
cited the defendants' culpability (or any other reason) to jus-
tify taking only 10% rather than 25% from Mr. Murphy's 
judgment. And it's tough to see what the choice of 10% 
might have had to do with the defendant's culpability in this 
case. The district court actually remitted the jury's punitive 
damages award—suggesting that, if anything, the defend-
ants' culpability had been already amply addressed. 

At the end of the day, what may have begun as a close 
race turns out to have a clear winner. Now with a view of 
the full feld of textual, contextual, and precedential evi-
dence, we think the interpretation the court of appeals 
adopted prevails. In cases governed by § 1997e(d), we hold 
that district courts must apply as much of the judgment as 
necessary, up to 25%, to satisfy an award of attorney's fees.2 

2 Even for those of us who might be inclined to entertain it, Mr. Mur-
phy's legislative history argument fails to overcome the textual, contex-
tual, and precedential evidence before us. He points to an early draft of 
§ 1997e(d)(2) that read: “Whenever a monetary judgment is awarded in an 
action described in paragraph (1), a portion of the judgment (not to exceed 
25 percent) shall be applied to satisfy the amount of attorney's fees 
awarded against the defendant. If the award of attorney's fees is greater 
than 25 percent of the judgment, the excess shall be paid by the defend-
ant.” Prison Litigation Reform Act of 1995, S. 1279, 104th Cong., 1st 
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The judgment is 
Affrmed. 

Justice Sotomayor, with whom Justice Ginsburg, 
Justice Breyer, and Justice Kagan join, dissenting. 

The Court concludes that the attorney's fee apportionment 
provision of the Prison Litigation Reform Act of 1995 
(PLRA), 42 U. S. C. § 1997e(d)(2), requires that a district 
court endeavor to fulfll the entirety of an attorney's fee 
award from the monetary judgment awarded to a prevailing 
prisoner-plaintiff, and only if 25 percent of the judgment is 
inadequate to cover the fee award can the court require con-
tribution from the defendant. Ante, at 228. I cannot agree. 
The text of § 1997e(d)(2)—“a portion of the judgment (not to 
exceed 25 percent) shall be applied to satisfy the amount 
of attorney's fees awarded against the defendant”—and its 
statutory context make clear that the provision permits dis-
trict courts to exercise discretion in choosing the portion of a 

Sess., § 3(d), p. 16 (1995) (emphasis added). Mr. Murphy admits that the 
italicized language in the second sentence suggests that it is the size of 
the attorney's fees award, not some invisible discretion, that determines 
what the defendant must pay. Yet, he notes, the second sentence was 
revised in the legislative process and now reads: “If the award of attor-
ney's fees is not greater than 150 percent of the judgment, the excess shall 
be paid by the defendant.” 42 U. S. C. § 1997e(d)(2) (emphasis added). 

But what exactly does this amendment process prove, even taken on its 
own terms? It shows that, at some stage of the bill's consideration, its 
proponents likely shared our understanding that the (still unchanged) frst 
sentence doesn't give district courts the discretion to allocate fees to the 
defendant as they please. For if such discretion were intended, it would 
have been incoherent for the drafters to say, in the second sentence, that 
defendants must pay only “[i]f the award of attorney's fees is greater than 
25 percent of the judgment,” instead of whenever the district court 
chooses. Beyond that, the amendment process tells us nothing. Did leg-
islators voting on the measure agree with our interpretation of the frst 
sentence and drop the confrmatory language from the second as fabby 
duplication? Or did they drop it because, as Mr. Murphy supposes, they 
thought it erroneous or even just bad policy? Did anyone voting on the 
measure even think about this question? There is no way to know, and 
we will not try to guess. 
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prisoner-plaintiff 's monetary judgment that must be applied 
toward an attorney's fee award, so long as that portion is not 
greater than 25 percent. I therefore respectfully dissent. 

I 

In approaching this case, it helps to understand the back-
ground of the fee award at issue. On July 25, 2011, peti-
tioner Charles Murphy, a prisoner at the Vandalia Correc-
tional Center in Illinois, reported that his assigned seat at 
mealtime had food and water on it, which resulted in Murphy 
being handcuffed and escorted to a segregation building. 
Once there, Murphy taunted respondent Correctional Offcer 
Robert Smith, who responded by hitting Murphy in the eye 
and applying a choke hold, causing Murphy to lose conscious-
ness. When Murphy woke up, Offcer Smith and respondent 
Lieutenant Gregory Fulk were pushing him into a cell. His 
hands were still cuffed behind his back and he fell face frst 
into the cell and hit his head on a metal toilet. Offcer Smith 
and Lieutenant Fulk then stripped Murphy of his clothes, 
removed his handcuffs, and left him in the cell without check-
ing his condition. Thirty or forty minutes passed until a 
nurse arrived to attend to Murphy, who was sent to a hospi-
tal. Part of his eye socket had been crushed and required 
surgery. Despite the procedure, Murphy did not fully re-
cover; almost fve years later, his vision remained doubled 
and blurred. 

Murphy sued respondents under 42 U. S. C. § 1983 and 
state-law causes of action. After trial, a jury found Offcer 
Smith liable for state-law battery and unconstitutional use of 
force under the Eighth Amendment, and found Lieutenant 
Fulk liable for deliberate indifference to a serious medical 
need in violation of the Eighth Amendment. The jury 
awarded Murphy $409,750.00 in compensatory and punitive 
damages, which the District Court reduced to $307,733.82. 
The District Court also awarded Murphy's attorney 
$108,446.54 in fees for the several hundred hours he spent on 
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the case and, pursuant to § 1997e(d)(2), ordered Murphy to 
contribute 10 percent of his money judgment toward the 
attorney's fee award and respondents to pay the rest. 

Respondents appealed, arguing that § 1997e(d)(2) required 
Murphy to contribute 25 percent of his judgment toward 
payment of the attorney's fee award. The Court of Appeals 
for the Seventh Circuit agreed and reversed. In so doing, 
it acknowledged that its interpretation of § 1997e(d)(2) was 
at odds with that of all the other Courts of Appeals to have 
considered the question. See 844 F. 3d 653, 660 (2016) (cit-
ing Boesing v. Spiess, 540 F. 3d 886, 892 (CA8 2008); Parker 
v. Conway, 581 F. 3d 198, 205 (CA3 2009)). 

II 

A 

The relevant provision in the PLRA provides: 

“Whenever a monetary judgment is awarded in [a civil 
rights action brought by a prisoner], a portion of the 
judgment (not to exceed 25 percent) shall be applied 
to satisfy the amount of attorney's fees awarded 
against the defendant. If the award of attorney's fees 
is not greater than 150 percent of the judgment, the 
excess shall be paid by the defendant.” 42 U. S. C. 
§ 1997e(d)(2). 

The crux of the majority's reasoning is its defnition of the 
infnitive “to satisfy.” The majority contends that “when 
you purposefully seek or aim `to satisfy' an obligation, espe-
cially a fnancial obligation, that usually means you intend to 
discharge the obligation in full.” Ante, at 223. To meet its 
duty to act with the purpose of fully discharging the fee 
award, the majority reasons, “a district court must apply as 
much of the judgment as necessary to satisfy the fee award, 
without of course exceeding the 25% cap.” Ante, at 223–224. 

But the phrase “to satisfy” as it is used in § 1997e(d)(2) 
does not bear the weight the majority places on it. Its 
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neighboring text and the realities of prisoner-civil-rights liti-
gation rebut the conclusion that “to satisfy” compels a dis-
trict court always to maximize the amount of the prisoner-
plaintiff 's judgment to be contributed to the fee award, and 
instead indicate that the only work “to satisfy” does in the 
statute is to direct a district court to contribute some amount 
of the judgment toward payment of the fee award. 

Beginning with the neighboring text, it may well be that, 
standing alone, “to satisfy” is often used to mean “to com-
pletely fulfll an obligation.” But the statutory provision 
here does not simply say “to satisfy”; it says “applied to sat-
isfy.” As a matter of everyday usage, the phrase “applied 
to satisfy” often means “applied toward the satisfaction 
of,” rather than “applied in complete fulfllment of.” Thus, 
whereas an action undertaken “to satisfy” an obligation 
might, as the majority suggests, naturally be understood as 
an effort to discharge the obligation in full, ante, at 223, a 
contribution that is “applied to satisfy” an obligation need 
not be intended to discharge the obligation in full. 

Take a few examples: A consumer makes a payment on 
her credit card, which her agreement with the card company 
provides shall be “applied to satisfy” her debt. A student 
enrolls in a particular type of math class, the credits from 
which her university registrar earlier announced shall be 
“applied to satisfy” the requirements of a physics degree. 
And a law frm associate contributes hours to a pro bono 
matter that her frm has provided may be “applied to satisfy” 
the frm's overall billable-hours requirement. In each case, 
pursuant to the relevant agreement, the payment, credits, 
and hours are applied toward the satisfaction of a larger obli-
gation, but the inference is not that the consumer, stu-
dent, or associate had to contribute or even necessarily did 
contribute the maximum possible credit card payment, class-
room credits, or hours toward the fulfllment of those obliga-
tions. The consumer may have chosen to make the mini-
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mum credit card payment because she preferred to allocate 
her other funds elsewhere; the student may have chosen the 
four-credit version of the math course over the six-credit one 
because the former had a better instructor; and the associate 
may have been judicious about the hours she dedicated to 
the pro bono matter because she knew her frm more highly 
valued paid over pro bono work. So, too, here. Section 
1997e(d)(2), like the credit card agreement, university regis-
trar announcement, and law frm policy, sets out the relevant 
rule—“a portion of the judgment (not to exceed 25 percent) 
shall be applied to satisfy” the fee award—and the district 
court, like the consumer, student, and law frm associate, de-
cides how much of the judgment to apply. 

As a practical matter, moreover, a district court will al-
most never be able to discharge fully a fee award from 25 
percent of a prisoner-plaintiff 's judgment. In the vast ma-
jority of prisoner-civil-rights cases, the attorney's fee award 
exceeds the monetary judgment awarded to the prevailing 
prisoner-plaintiff. In fscal year 2012, for instance, the me-
dian damages award in a prisoner-civil-rights action litigated 
to victory (i. e., not settled or decided against the prisoner) 
was a mere $4,185. See Schlanger, Trends in Prisoner Liti-
gation, as the PLRA Enters Adulthood, 5 U. C. Irvine 
L. Rev. 153, 168 (2015) (Table 7) (Trends in Prisoner Litiga-
tion). Therefore, in 2012, the maximum amount (25 percent) 
of the median judgment that could be applied toward an at-
torney's fee award was $1,046.25. The PLRA caps the 
hourly rate that may be awarded to a prisoner-plaintiff 's 
attorney at 150 percent of the rate for court-appointed coun-
sel under 18 U. S. C. § 3006A, which in 2012 was $125. 42 
U. S. C. § 1997e(d)(3); App. to Pet. for Cert. 21a. Thus, a 
prisoner's attorney was entitled to up to $187.50 per hour 
worked. Even if a district court were to apply an hourly 
rate of just $100, well below the cap, unless the attorney put 
in fewer than 10.5 hours in the ordinary case—a virtually 



Page Proof Pending Publication

234 MURPHY v. SMITH 

Sotomayor, J., dissenting 

unimaginable scenario—25 percent of the judgment will not 
come close to discharging fully the attorney's fee award.1 

Such low judgments are not a new phenomenon in prisoner-
civil-rights suits; they were the norm even before Congress 
enacted the PLRA. In fscal year 1993, for example, the 
median damages award for prisoner-plaintiffs in cases won 
at trial was $1,000. See Trends in Prisoner Litigation 167; 
Schlanger, Inmate Litigation, 116 Harv. L. Rev. 1555, 1602– 
1603, and Table II.C (2003).2 

Given the very small judgment awards in successfully liti-
gated prisoner-civil-rights cases, it is hard to believe, as the 
majority contends, that Congress used “applied to satisfy” to 
command an effort by district courts to “discharge . . . in 
full,” ante, at 223, when in most cases, full discharge will never 
be possible.3 Rather, taking into account both the realities 
of prisoner-civil-rights litigation and the most natural read-
ing of “applied to satisfy,” the more logical inference is that 
§ 1997e(d)(2) simply requires that a portion of the prevailing 
prisoner-plaintiff's judgment be applied toward the satisfac-
tion of the attorney's fee award.4 It does not, however, 
demand that the district court always order the prisoner-
plaintiff to pay the maximum possible portion of the judg-
ment (up to 25 percent) needed to discharge fully the fee 

1 A similar conclusion obtains if one considers the average, rather than 
the median, damages award in a prisoner-civil-rights action litigated to 
victory, which in 2012 was $20,815. See Trends in Prisoner Litigation 168 
(Table 7). 

2 The average such award in 1993, excluding one extreme outlier of $6.5 
million, was $18,800. See id., at 167; Schlanger, 116 Harv. L. Rev., at 1603. 

3 In fact, even here, where the monetary judgment awarded to Murphy 
was well above the average award in prisoner-civil-rights cases, 25 percent 
of the judgment cannot fully discharge the fees awarded to his attorney. 

4 Irrespective of what portion of the judgment the district court ulti-
mately requires the prisoner-plaintiff to contribute to the fee award, the 
award will always be satisfed, i. e., paid in full, for once the prisoner-
plaintiff provides his contribution from the judgment, the defendant will 
be called upon to contribute the remainder. 
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award. Under that interpretation, applying any amount of 
Murphy's judgment toward payment of his attorney's fee 
award complies with § 1997e(d)(2), whether that amount is 10 
percent of the judgment as ordered by the District Court or 
25 percent as ordered by the Court of Appeals. 

B 

The majority suggests that if Congress had wanted to per-
mit judges to pursue something other than full discharge of 
the fee award from the judgment, it could have replaced “to 
satisfy” with “to reduce” or “against.” Ante, at 224. But 
the majority ignores that Congress also easily could have 
written § 1997e(d)(2) to more clearly express the meaning it 
and respondents champion. The statute, for example, sim-
ply could have said: “Twenty-fve percent of the plaintiff 's 
judgment shall be applied to satisfy the amount of attorney's 
fees awarded against the defendant. If the award of attor-
ney's fees is not greater than 150 percent of the judgment, 
the excess shall be paid by the defendant.” 

In fact, Congress considered and rejected language prior 
to enacting the current attorney's fee apportionment provi-
sion that would have done just what the majority claims. 
An earlier version of § 1997e(d)(2) provided: 

“Whenever a monetary judgment is awarded in an ac-
tion described in paragraph (1), a portion of the judg-
ment (not to exceed 25 percent) shall be applied to sat-
isfy the amount of attorney's fees awarded against the 
defendant. If the award of attorney's fees is greater 
than 25 percent of the judgment, the excess shall be paid 
by the defendant.” Prison Litigation Reform Act of 
1995, S. 1279, 104th Cong., 1st Sess., § 3(d), p. 16 (empha-
sis added). 

The italicized clause plainly expressed what the majority 
contends the current provision means, i. e., that a defendant's 
liability for the attorney's fee award begins only if any 
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portion of the award remains unpaid after the prevailing 
prisoner-plaintiff has contributed 25 percent of the judg-
ment. But Congress removed this clause before fnalizing 
the bill, thus electing to keep the 25-percent ceiling for the 
prisoner-plaintiff 's contribution to the fee award and reject-
ing a 25-percent foor for the defendant's contribution. See 
H. R. Conf. Rep. No. 104–378, p. 71 (1995). 

The majority alternatively disclaims the ability to discern 
what motivated the deletion and pronounces that “[i]t shows 
that, at some stage of the bill's consideration, its proponents 
likely shared [the majority's] understanding” of how the frst 
sentence works. Ante, at 229, n. 2. In the majority's view, 
it is more likely that Congress drafted two redundant sen-
tences than two conficting ones. Ibid. That supposition, 
however, is purely speculative. Here is what is known for 
certain: Congress had before it language that would have 
accomplished exactly the statutory function the majority 
today endorses and Congress chose to excise that language 
from the text. Our precedent instructs that “[w]here Con-
gress includes limiting language in an earlier version of a bill 
but deletes it prior to enactment, it may be presumed that 
the limitation was not intended.” Russello v. United States, 
464 U. S. 16, 23–24 (1983). See also INS v. Cardoza-
Fonseca, 480 U. S. 421, 442–443 (1987) (“ ̀ Few principles of 
statutory construction are more compelling than the proposi-
tion that Congress does not intend sub silentio to enact stat-
utory language that it has earlier discarded in favor of 
other language' ”). 

C 

The rest of the statutory text confrms that district courts 
have discretion to choose the amount of the judgment that 
must be applied toward the attorney's fee award. Specif-
cally, that grant of discretion is evident from Congress' use 
of two discretion-conferring terms, “portion” and “not to 
exceed.” 

The frst word, “portion,” is defned as “[a] share or allot-
ted part (as of an estate).” Black's Law Dictionary 1182 
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(7th ed. 1999). “Portion” thus inherently conveys an inde-
terminate amount. Take, for instance, the following sen-
tence: “My dinner guest has requested a portion of apple 
pie for dessert.” How much is a “portion” of pie? For a 
marathon runner, a “portion” might mean a hearty serving, 
perhaps an eighth of a whole pie; for someone on a diet, how-
ever, a “portion” might mean a tiny sliver. The dinner host 
can fgure it out based on the circumstances. Similarly, in 
this context, referencing a “portion” of the judgment tells us 
that some amount of the judgment up to 25 percent of the 
whole is to be applied to the attorney's fee award, but 
not exactly what amount. That decision is left to the sound 
discretion of the district court, depending again on the 
circumstances. 

The majority dismisses as insignifcant Congress' use of 
this discretion-conferring term, arguing that under either 
side's reading of the statute, the “portion” of fees taken from 
the prisoner-plaintiff 's judgment will vary. See ante, at 
225–226. True enough,5 but that fact does not justify the 
majority's brushoff. Congress' deliberate choice to use the 
indeterminate, discretion-conferring term “portion” in 
§ 1997e(d)(2) reveals much about the statute's meaning. 

To illustrate the signifcance of Congress' use of the word 
“portion,” imagine that § 1997e(d)(2) contained no qualifying 
“not to exceed” parenthetical, and instead provided only that 
“a portion of the judgment shall be applied to satisfy the 
amount of attorney's fees awarded against the defendant.” 
As applied to the typical scenario, i. e., where the attorney's 
fee award exceeds the prisoner-plaintiff 's money judgment, 
the most natural reading of the statute absent the limiting 
parenthetical is that the amount of the judgment applied to 

5 Notably, such variation will be far less common under the majority's 
reading. Given that the fee awards in prisoner-civil-rights victories al-
most always exceed the monetary judgments, see Part II–A, supra, on 
the majority's reading, it will be the rare case indeed when the “portion” 
of the judgment applied to the fee award will be anything other than 
25 percent. 
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the fee award must be more than zero and less than 100 
percent. That is because, as explained above, “portion” 
means something less than the whole but does not have a 
fxed value.6 If the majority were correct in its reading of 
“to satisfy,” however—that it requires the district court to 
endeavor to discharge fully the attorney's fee award from 
the prisoner-plaintiff 's judgment before turning to the de-
fendant for a contribution—then, in the typical case, absent 
the parenthetical, we would have to conclude that “a portion 
of the judgment” always means “all of the judgment” or per-
haps “all of the judgment save a nominal amount.” I do not 
think it reasonable to conclude that Congress intended to 
ascribe such a strained meaning to “portion.” That the ma-
jority's reading of one term—“to satisfy”—forces an implau-
sible reading of another term—“portion”—strongly suggests 
that its reading is incorrect. 

Congress' use of the word “portion,” therefore, does not 
merely instruct that there are a range of possible portions 
that can be paid out of the judgment. “Portion” makes evi-
dent that the district court is afforded the discretion to 
choose the amount of the judgment to be paid toward the 
fee award. The addition of the “not to exceed 25 percent” 
parenthetical only enhances this conclusion. The phrase 
“not to exceed,” which is itself discretion conferring, sets an 
upper, but not a lower, limit and thus cabins, but does not 
eliminate, the exercise of discretion that “portion” confers. 

6 Of course, “portion” can gain a more determinate meaning by its sur-
rounding context, as the majority's examples illustrate. See ante, at 225– 
226. But § 1997e(d)(2) is not like the recipe that quantifes the initial por-
tion of sugar to be doubled or the statutory provision that describes with 
geographic precision the lands to be made part of the National Elk Refuge. 
“[T]o satisfy” simply instructs that some portion of the prisoner-plaintiff 's 
judgment “not to exceed 25 percent” be applied toward the satisfaction of 
the fee award. See supra, at 234. Section 1997e(d)(2) therefore lacks the 
clarifying details present in the majority's examples that would give fxed 
meaning to the word “portion.” 
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D 

The distinction between cabining and eliminating discre-
tion is also key to understanding the relationship between 
§ 1997e(d) and 42 U. S. C. § 1988(b), as well as between 
§ 1997e(d)(2) and its surrounding statutory provisions. 

Section 1988(b), the Civil Rights Attorney's Fees Awards 
Act of 1976, authorizes a district court to award “a reason-
able attorney's fee” to a prevailing party in an action to en-
force one or more of several federal civil rights laws. Sec-
tion 1997e(d) in turn imposes limits on the attorney's fees 
available under § 1988(b) when the prevailing plaintiff in one 
of the specifed civil rights actions is a prisoner. In particu-
lar, the district court may award attorney's fees to the pris-
oner only if “the fee was directly and reasonably incurred in 
proving an actual violation of the plaintiff 's rights protected 
by a statute pursuant to which a fee may be awarded under 
section 1988,” and “the amount of the fee is proportionately 
related to the court ordered relief for the violation” or “the 
fee was directly and reasonably incurred in enforcing the re-
lief ordered for the violation.” § 1997e(d)(1). In addition, 
as noted supra, at 233–234, the district court may not base 
an award of attorney's fees “on an hourly rate greater than 
150 percent of the hourly rate established under [18 U. S. C. 
§ 3006A] for payment of court-appointed counsel” and, if the 
prisoner-plaintiff was awarded damages, may not award at-
torney's fees in excess of 150 percent of the monetary judg-
ment. §§ 1997e(d)(2)–(3). 

These provisions, of course, do not eliminate a district 
court's discretion when it comes to the award of attorney's 
fees to a prevailing prisoner-plaintiff; they merely compress 
the range of permissible options. A district court still has 
the discretion to decide whether to award attorney's fees, 
just as it ordinarily would under § 1988(b); it simply must 
first ensure that the threshold conditions set out in 
§ 1997e(d)(1) are satisfed. A district court likewise still has 
the discretion to determine what constitutes a reasonable 
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amount of fees to award; it simply must abide by the two 
150-percent caps in doing so. 

Just as these surrounding statutory provisions in 
§ 1997e(d) set outward bounds on a district court's exercise 
of discretion while still preserving the exercise of discretion 
within those bounds, so, too, does § 1997e(d)(2). A district 
court is not free to require the defendant to pay the entire 
attorney's fee award, nor is it free to require the prisoner-
plaintiff to give up more than 25 percent of his judgment to 
pay the fee award. But within those boundaries, the dis-
trict court is free to decide which party should pay what 
portion of the fee award. 

The majority suggests that affording discretion to district 
courts when it comes to the apportionment of attorney's fee 
awards is in tension with our adoption of the lodestar method 
as the presumptive means of calculating a reasonable fee 
award under § 1988. Ante, at 227. Prior to the lodestar's 
development, several lower courts utilized 12 “sometimes 
subjective factors.” Pennsylvania v. Delaware Valley Citi-
zens' Council for Clean Air, 478 U. S. 546, 563 (1986). Be-
cause that method “placed unlimited discretion in trial 
judges and produced disparate results,” ibid., this Court en-
dorsed the lodestar approach, pursuant to which a court mul-
tiplies “the number of hours reasonably expended on the liti-
gation times a reasonable hourly rate,” Blum v. Stenson, 465 
U. S. 886, 888 (1984), and then considers whether to make 
adjustments to that amount, see id., at 898–901; Hensley v. 
Eckerhart, 461 U. S. 424, 435 (1983). The majority asserts 
that adopting Murphy's reading of § 1997e(d)(2) would lead 
to “exactly the sort of unguided and freewheeling choice” 
this Court sought to leave behind when it sanctioned the 
lodestar approach. Ante, at 227. That analogy, however, 
is inapt. 

First, the question before us is whether § 1997e(d)(2) af-
fords district courts any discretion in the apportionment of 
responsibility for payment of an attorney's fee award, not 
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how district courts reasonably should exercise that discre-
tion. When this Court embraced the lodestar approach, it 
did so to provide guideposts to district courts as they exer-
cised the discretion granted to them by § 1988(b) to “allow 
the prevailing party . . . a reasonable attorney's fee.” By no 
means did this Court eliminate that exercise of discretion. 
Rather, the Court has “reemphasize[d] that the district court 
has discretion in determining the amount of a fee award.” 
Hensley, 461 U. S., at 437; see also Blum, 465 U. S., at 902, 
n. 19 (“A district court is expressly empowered to exercise 
discretion in determining whether an award is to be made 
and if so its reasonableness”); id., at 896 (explaining that the 
proper standard of review of an attorney's fee award is abuse 
of discretion). As was the case for the District Court here, 
that exercise of discretion can include, for example, whether 
a defendant is entitled to a reduction in hours where a plain-
tiff did not succeed on all his claims, and whether certain 
claimed expenses are reasonable. See App. to Pet. for Cert. 
22a–26a. 

If the majority is concerned that district courts are exer-
cising the apportionment discretion afforded to them by 
§ 1997e(d)(2) in an uneven or unguided manner, the solution 
is not to read the conferral of discretion out of the statute 
entirely. Instead, as occurred in the § 1988(b) context, the 
Court could endorse a method for apportioning attorney's fee 
awards that can consistently be applied across cases.7 Just 
as courts ultimately were capable, through trial and error, 
of discerning an appropriate formula for assessing the rea-
sonableness of a given fee award, see Delaware Valley, 478 
U. S., at 562–565, so, too, are they capable of determining 

7 Such an apportionment method could, for example, account for a 
defendant's conduct during the litigation, just as the lodestar method con-
siders the prevailing plaintiff 's conduct in prosecuting the action. A de-
fendant that acts in ways that unnecessarily prolong or complicate the 
litigation so as to increase the plaintiff 's fees reasonably could be asked to 
bear a greater share of that expense. 
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a sound approach to the apportionment decision envisioned 
by § 1997e(d)(2).8 

Second, even absent an equivalent method to the lodestar 
inquiry, § 1997e(d)(2) does not, unlike the old 12-factor analy-
sis for calculating fee awards, afford unlimited discretion. 
Congress provided express bounds on a district court's ap-
portionment discretion, requiring that it order the prevailing 
prisoner-plaintiff to contribute at least some part of his 
money judgment to the fee award but no more than 25 
percent. 

Finally, it is not obvious that the need for a more regi-
mented approach with respect to calculating the amount of 
an attorney's fee award under § 1988(b) should dictate the 
need for a similarly regimented approach with respect to 
the apportionment of responsibility for that award under 
§ 1997e(d)(2). The two decisions involve fundamentally 
different inquiries: The frst is focused on the prevailing 
plaintiff 's attorney and is concerned with determining a rea-
sonable value for services rendered in pursuing the action, 
and the second is focused on the parties and is concerned 
with assessing the extent to which each party should bear 
responsibility for payment of those services (within the 
bounds set by Congress). In light of these distinctions, 
the Court should hesitate to extrapolate wholesale from 
the considerations that drove the adoption of the lodestar 
rule to constrain the apportionment discretion afforded by 
§ 1997e(d)(2). 

III 

On my reading of the plain text of § 1997e(d)(2) and its 
surrounding statutory provisions and context, the proper in-
terpretation of the provision is clear: District courts may 

8 Relatedly, the majority indicates concern with the District Court's lack 
of explanation for its choice of 10 percent. See ante, at 228. That proce-
dural failure can easily be remedied by requiring district courts to explain 
their apportionment decisions so as to facilitate meaningful appellate 
review. 
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exercise discretion in choosing the portion of the prisoner-
plaintiff 's monetary judgment that must go toward the attor-
ney's fee award, so long as that choice is not greater than 25 
percent of the judgment. Because the majority holds that a 
prevailing prisoner-plaintiff must always yield 25 percent of 
his monetary judgment or, if less, the full amount of the fee 
award in every case, I respectfully dissent. 
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PATCHAK v. ZINKE, SECRETARY OF THE 
INTERIOR, et al. 

certiorari to the united states court of appeals for 
the district of columbia circuit 

No. 16–498. Argued November 7, 2017—Decided February 27, 2018 

Petitioner David Patchak fled suit challenging the authority of the Secre-
tary of the Interior to invoke the Indian Reorganization Act, 25 U. S. C. 
§ 5108, and take into trust a property (Bradley Property) on which 
respondent Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians 
wished to build a casino. In Match-E-Be-Nash-She-Wish Band of Pot-
tawatomi Indians v. Patchak, 567 U. S. 209 (Patchak I), this Court held 
that the Secretary lacked sovereign immunity and that Patchak had 
standing, and it remanded the case for further proceedings. While the 
suit was back in District Court, Congress enacted the Gun Lake Act, 
128 Stat. 1913, which “reaffrmed as trust land” the Bradley Property, 
§ 2(a), and provided that “an action . . . relating to [that] land shall not 
be fled or maintained in a Federal court and shall be promptly dis-
missed,” § 2(b). In response, the District Court dismissed Patchak's 
suit, and the D. C. Circuit affrmed. 

Held: The judgment is affrmed. 

828 F. 3d 995, affrmed. 
Justice Thomas, joined by Justice Breyer, Justice Alito, and 

Justice Kagan, concluded that § 2(b) of the Gun Lake Act does not 
violate Article III of the Constitution. Pp. 249–260. 

(a) Congress may not exercise the judicial power, see Plaut v. Spend-
thrift Farm, Inc., 514 U. S. 211, 218, but the legislative power permits 
Congress to make laws that apply retroactively to pending lawsuits, 
even when it effectively ensures that one side will win, Bank Markazi 
v. Peterson, 578 U. S. 212, 228–232. Permissible exercises of the legisla-
tive power and impermissible infringements of the judicial power are 
distinguished by the following rule: Congress violates Article III when 
it “compel[s] . . . fndings or results under old law,” Robertson v. Seattle 
Audubon Soc., 503 U. S. 429, 438, but not when it “changes the law,” 
Plaut, supra, at 218. Pp. 249–250. 

(b) By stripping federal courts of jurisdiction over actions “relating 
to” the Bradley Property, § 2(b) changes the law. Pp. 250–255. 

(1) Section 2(b) is best read as a jurisdiction-stripping statute. It 
uses jurisdictional language, imposes jurisdictional consequences, and 
applies “[n]otwithstanding any other provision of law,” including the 
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general grant of federal-question jurisdiction, 28 U. S. C. § 1331. And 
while § 2(b) does not use the word “jurisdiction,” jurisdictional statutes 
are not required to do so. See Sebelius v. Auburn Regional Medical 
Center, 568 U. S. 145, 153. Indeed, § 2(b) uses language similar to lan-
guage used in other jurisdictional statutes. See, e. g., Gonzalez v. Tha-
ler, 565 U. S. 134, 142. And § 2(b) cannot plausibly be read as anything 
other than jurisdictional. Pp. 251–252. 

(2) When Congress strips federal courts of jurisdiction, it exercises 
a valid legislative power. This Court has held that Congress generally 
does not violate Article III when it strips federal jurisdiction over a 
class of cases, see Ex parte McCardle, 7 Wall. 506, 514, and has reaf-
frmed these principles on many occasions, see, e. g., Steel Co. v. Citizens 
for Better Environment, 523 U. S. 83, 94–95. Pp. 252–255. 

(c) Patchak's two arguments for why § 2(b) violates Article III even 
if it does strip jurisdiction—that the provision fatly directs federal 
courts to dismiss lawsuits without allowing them to interpret or apply 
any new law, and that it attempts to interfere with this Court's decision 
in Patchak I that his suit “may proceed,” 567 U. S., at 212—are unper-
suasive. Pp. 255–259. 

Justice Ginsburg, joined by Justice Sotomayor, concluded that 
Congress' authority to forgo or retain the Government's sovereign im-
munity from suit suffces to decide this case. With Patchak I in mind, 
Congress acted effectively to displace the Administrative Procedure 
Act's waiver of immunity for suits against the United States—which 
enabled Patchak to launch this litigation—with a contrary command ap-
plicable to the Bradley Property. Pp. 263–264. 

Justice Sotomayor concluded that § 2(b) of the Gun Lake Act is most 
naturally read as having restored the Federal Government's sovereign 
immunity from Patchak's suit challenging the trust status of the Bradley 
Property. Pp. 264–265. 

Thomas, J., announced the judgment of the Court and delivered an opin-
ion, in which Breyer, Alito, and Kagan, JJ., joined. Breyer, J., fled 
a concurring opinion, post, p. 260. Ginsburg, J., fled an opinion concur-
ring in the judgment, in which Sotomayor, J., joined, post, p. 263. Soto-
mayor, J., fled an opinion concurring in the judgment, post, p. 264. Rob-
erts, C. J., fled a dissenting opinion, in which Kennedy and Gorsuch, 
JJ., joined, post, p. 266. 

Scott E. Gant argued the cause and fled briefs for 
petitioner. 

Ann O'Connell argued the cause for the federal respond-
ents. With her on the brief were Acting Solicitor General 
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Wall, Acting Assistant Attorney General Wood, Deputy As-
sistant Attorney General Grant, Deputy Solicitor General 
Kneedler, and Lane N. McFadden. 

Pratik A. Shah argued the cause for respondent Match-E-
Be-Nash-She-Wish Band of Pottawatomi Indians. With him 
on the brief were James E. Tysse, G. Michael Parsons, Jr., 
Conly J. Schulte, and Nicole E. Ducheneaux.* 

Justice Thomas announced the judgment of the Court 
and delivered an opinion, in which Justice Breyer, Jus-
tice Alito, and Justice Kagan join. 

Petitioner, David Patchak, sued the Secretary of the Inte-
rior for taking land into trust on behalf of an Indian Tribe. 
While his suit was pending in the District Court, Congress 
enacted the Gun Lake Trust Land Reaffrmation Act (Gun 
Lake Act or Act), Pub. L. 113–179, 128 Stat. 1913, which pro-
vides that suits relating to the land “shall not be fled or 
maintained in a Federal court and shall be promptly dis-
missed.” Patchak contends that, in enacting this statute, 
Congress impermissibly infringed the judicial power that Ar-
ticle III of the Constitution vests exclusively in the Judicial 
Branch. Because we disagree, we affrm the judgment of 
the United States Court of Appeals for the District of Co-
lumbia Circuit. 

I 

The Match-E-Be-Nash-She-Wish Band of Pottawatomi In-
dians (Band) resides in southwestern Michigan, near the 

*Stephen I. Vladeck and Lindsay C. Harrison fled a brief for Federal 
Courts Scholars as amici curiae urging reversal. 

Briefs of amici curiae urging affrmance were fled for Federal Courts 
and Federal Indian Law Scholars by Ruthanne M. Deutsch, Hyland Hunt, 
Seth Davis, and Matthew L. M. Fletcher; for National Congress of Ameri-
can Indians by Ethan G. Shenkman and R. Stanton Jones; for the U. S. 
House of Representatives by Thomas G. Hungar and Kristin A. Shapiro; 
for Wayland Township et al. by Robert A. Long, Jr.; and for Edward A. 
Hartnett by Erik R. Zimmerman. 
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township of Wayland. The Band traces its relationship with 
the United States back hundreds of years, pointing to trea-
ties it negotiated with the Federal Government as early as 
1795. But the Secretary of the Interior did not formally 
recognize the Band until 1999. See 63 Fed. Reg. 56936 
(1998); 65 Fed. Reg. 13298 (2000). 

After obtaining formal recognition, the Band identifed a 
147-acre parcel of land in Wayland, known as the Bradley 
Property, where it wanted to build a casino. The Band 
asked the Secretary to invoke the Indian Reorganization Act, 
§ 5, 48 Stat. 985, 25 U. S. C. § 5108, and take the Bradley 
Property into trust.1 In 2005, the Secretary agreed and 
posted a notice informing the public that the Bradley Prop-
erty would be taken into trust for the Band. See 70 Fed. 
Reg. 25596. 

The Michigan Gambling Opposition (MichGO) sued, alleg-
ing that the Secretary's decision violated federal environ-
mental and gaming laws. After several years of litigation, 
the D. C. Circuit affrmed the dismissal of MichGO's claims, 
and this Court denied certiorari. Michigan Gambling Op-
position v. Kempthorne, 525 F. 3d 23 (2008), cert. denied, 555 
U. S. 1137 (2009). In January 2009, the Secretary formally 
took the Bradley Property into trust. And in February 
2011, the Band opened its casino. 

Before the Secretary formally took the land into trust, a 
nearby landowner, David Patchak, fled another lawsuit chal-
lenging the Secretary's decision. Invoking the Administra-
tive Procedure Act, 5 U. S. C. §§ 702, 706(2), Patchak alleged 
that the Secretary lacked statutory authority to take the 
Bradley Property into trust for the Band. The Indian Reor-
ganization Act does not allow the Secretary to take land into 
trust for tribes that were not under federal jurisdiction when 
the statute was enacted in 1934. See Carcieri v. Salazar, 

1 Federal law allows Indian tribes to operate casinos on “Indian lands,” 
25 U. S. C. § 2710, which includes lands “held in trust by the United States 
for the beneft of any Indian tribe,” § 2703(4)(B). 
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555 U. S. 379, 382–383 (2009). The Band was not federally 
recognized until 1999, which Patchak argued was more than 
65 years too late. Based on this alleged statutory violation, 
Patchak sought to reverse the Secretary's decision to take 
the Bradley Property into trust. 

The Secretary raised preliminary objections to Patchak's 
suit, contending that it was barred by sovereign immunity 
and that Patchak lacked prudential standing to bring it. 
The District Court granted the Secretary's motion to dis-
miss, but the D. C. Circuit reversed. Patchak v. Salazar, 
646 F. Supp. 2d 72 (DC 2009), rev'd, 632 F. 3d 702 (2011). 
This Court granted certiorari and affrmed the D. C. Circuit. 
Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians 
v. Patchak, 567 U. S. 209 (2012) (Patchak I ). This Court's 
decision in Patchak I held that Congress had waived the Sec-
retary's sovereign immunity from suits like Patchak's. Id., 
at 215–224. It also held that Patchak had prudential stand-
ing because his suit arguably fell within the “zone of inter-
ests” protected by the Indian Reorganization Act. Id., at 
224–228. Because Patchak had standing and the Secretary 
lacked immunity, this Court concluded that “Patchak's suit 
may proceed,” id., at 212, and remanded for further proceed-
ings, id., at 228. 

In September 2014, while Patchak's suit was back in the 
District Court, Congress enacted the Gun Lake Act, 128 
Stat. 1913. Section 2(a) of the Act states that the Bradley 
Property “is reaffrmed as trust land, and the actions of 
the Secretary of the Interior in taking that land into trust 
are ratifed and confrmed.” Section 2(b) then provides the 
following: 

“No Claims.—Notwithstanding any other provision of 
law, an action (including an action pending in a Federal 
court as of the date of enactment of this Act) relating to 
the land described in subsection (a) shall not be fled or 
maintained in a Federal court and shall be promptly 
dismissed.” 
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Based on § 2(b), the District Court entered summary judg-
ment against Patchak and dismissed his suit for lack of juris-
diction. Patchak v. Jewell, 109 F. Supp. 3d 152 (DC 2015). 

The D. C. Circuit affrmed. Patchak v. Jewell, 828 F. 3d 
995 (2016). It held that “[t]he language of the Gun Lake 
Act makes plain that Congress has stripped federal courts of 
subject matter jurisdiction” over suits, like Patchak's, that 
relate to the Bradley Property. Id., at 1001. The D. C. Cir-
cuit rejected Patchak's argument that § 2(b) violates Article 
III of the Constitution. Id., at 1001–1003. Article III pro-
hibits Congress from “direct[ing] the result of pending litiga-
tion,” the D. C. Circuit reasoned, but it does not prohibit 
Congress from “ ̀ supply[ing] new law.' ” Id., at 1002 (quot-
ing Robertson v. Seattle Audubon Soc., 503 U. S. 429, 439 
(1992)). Section 2(b) supplies new law: “[I]f an action re-
lates to the Bradley Property, it must promptly be dis-
missed.” 828 F. 3d, at 1003. 

We granted certiorari to review whether § 2(b) violates 
Article III of the Constitution.2 See 581 U. S. 959 (2017). 
Because it does not, we now affrm. 

II 

A 

The Constitution creates three branches of Government 
and vests each branch with a different type of power. See 
Art. I, § 1; Art. II, § 1, cl. 1; Art. III, § 1. “To the legislative 
department has been committed the duty of making laws; to 
the executive the duty of executing them; and to the judi-
ciary the duty of interpreting and applying them in cases 
properly brought before the courts.” Massachusetts v. Mel-
lon, 262 U. S. 447, 488 (1923); see also Wayman v. Southard, 
10 Wheat. 1, 46 (1825) (Marshall, C. J.) (“[T]he legislature 

2 Patchak does not challenge the constitutionality of § 2(a) of the Gun 
Lake Act. See Reply Brief 7; Tr. of Oral Arg. 5. We thus limit our analy-
sis to § 2(b). 
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makes, the executive executes, and the judiciary construes 
the law”). By vesting each branch with an exclusive form of 
power, the Framers kept those powers separate. See INS 
v. Chadha, 462 U. S. 919, 946 (1983). Each branch “exer-
cise[s] . . . the powers appropriate to its own department,” 
and no branch can “encroach upon the powers confded to the 
others.” Kilbourn v. Thompson, 103 U. S. 168, 191 (1881). 
This system prevents “[t]he accumulation of all powers, leg-
islative, executive, and judiciary, in the same hands,” The 
Federalist No. 47, p. 301 (C. Rossiter ed. 1961) (J. Madison)— 
an accumulation that would pose an inherent “threat to lib-
erty,” Clinton v. City of New York, 524 U. S. 417, 450 (1998) 
(Kennedy, J., concurring). 

The separation of powers, among other things, prevents 
Congress from exercising the judicial power. See Plaut v. 
Spendthrift Farm, Inc., 514 U. S. 211, 218 (1995). One way 
that Congress can cross the line from legislative power to 
judicial power is by “usurp[ing] a court's power to interpret 
and apply the law to the [circumstances] before it.” Bank 
Markazi v. Peterson, 578 U. S. 212, 225 (2016). The simplest 
example would be a statute that says, “In Smith v. Jones, 
Smith wins.” See ibid., n. 17. At the same time, the legis-
lative power is the power to make law, and Congress can 
make laws that apply retroactively to pending lawsuits, 
even when it effectively ensures that one side wins. See id., 
at 228–232. 

To distinguish between permissible exercises of the legis-
lative power and impermissible infringements of the judicial 
power, this Court's precedents establish the following rule: 
Congress violates Article III when it “compel[s] . . . fndings 
or results under old law.” Seattle Audubon, supra, at 438. 
But Congress does not violate Article III when it “changes 
the law.” Plaut, supra, at 218. 

B 

Section 2(b) changes the law. Specifcally, it strips federal 
courts of jurisdiction over actions “relating to” the Bradley 
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Property. Before the Gun Lake Act, federal courts had ju-
risdiction to hear these actions. See 28 U. S. C. § 1331. 
Now they do not. This kind of legal change is well within 
Congress' authority and does not violate Article III. 

1 

Section 2(b) strips federal jurisdiction over suits relating 
to the Bradley Property. The statute uses jurisdictional 
language. It states that an “action” relating to the Bradley 
Property “shall not be fled or maintained in a Federal 
court.” It imposes jurisdictional consequences: Actions re-
lating to the Bradley Property “shall be promptly dis-
missed.” See Ex parte McCardle, 7 Wall. 506, 514 (1869) 
(“[W]hen [jurisdiction] ceases to exist, the only function re-
maining to the court is that of announcing the fact and dis-
missing the cause”). Section 2(b) has no exceptions. Cf. 
Reed Elsevier, Inc. v. Muchnick, 559 U. S. 154, 165 (2010). 
And it applies “[n]otwithstanding any other provision of 
law,” including the general grant of federal-question jurisdic-
tion, 28 U. S. C. § 1331. Although § 2(b) does not use the 
word “jurisdiction,” this Court does not require jurisdic-
tional statutes to “incant magic words.” Sebelius v. Au-
burn Regional Medical Center, 568 U. S. 145, 153 (2013). 
Indeed, § 2(b) uses language similar to other statutes that 
this Court has deemed jurisdictional. See, e. g., Gonzalez v. 
Thaler, 565 U. S. 134, 142 (2012) (“ ̀ an appeal may not be 
taken' ” (quoting 28 U. S. C. § 2253(c)(1))); Keene Corp. v. 
United States, 508 U. S. 200, 208 (1993) (“ ̀ [n]o person shall 
fle or prosecute' ” (quoting 36 Stat. 1138)); Weinberger v. 
Salfi, 422 U. S. 749, 756 (1975) (“ ̀ [n]o action . . . shall be 
brought under [28 U. S. C. § 1331]' ” (quoting 42 U. S. C. 
§ 405(h))). 

Our conclusion that § 2(b) is jurisdictional is bolstered by 
the fact that it cannot plausibly be read as anything else. 
Section 2(b) is not one of the nonjurisdictional rules that this 
Court's precedents have identifed as “important and manda-
tory” but not governing “a court's adjudicatory capacity.” 
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Henderson v. Shinseki, 562 U. S. 428, 435 (2011). Section 
2(b) does not identify an “element of [the] plaintiff's claim 
for relief ” or otherwise defne its “substantive adequacy.” 
Arbaugh v. Y & H Corp., 546 U. S. 500, 516, 504 (2006). Nor 
is it a “claim-processing rule,” like a fling deadline or an 
exhaustion requirement, that requires the parties to “take 
certain procedural steps at certain specifed times.” Hen-
derson, supra, at 435. Instead, § 2(b) completely prohibits 
actions relating to the Bradley Property. Because § 2(b) ad-
dresses “a court's competence to adjudicate a particular cate-
gory of cases,” Wachovia Bank, N. A. v. Schmidt, 546 U. S. 
303, 316 (2006), it is best read as a jurisdiction-stripping 
statute. 

2 

Statutes that strip jurisdiction “chang[e] the law” for the 
purpose of Article III, Plaut, supra, at 218, just as much as 
other exercises of Congress' legislative authority. Article I 
permits Congress “[t]o constitute Tribunals inferior to the 
supreme Court,” § 8, and Article III vests the judicial power 
“in one supreme Court, and in such inferior Courts as the 
Congress may from time to time ordain and establish,” § 1. 
These provisions refect the so-called Madisonian Compro-
mise, which resolved the Framers' disagreement about creat-
ing lower federal courts by leaving that decision to Congress. 
See Printz v. United States, 521 U. S. 898, 907 (1997); 1 Rec-
ords of the Federal Convention of 1787, p. 125 (M. Farrand 
ed. 1911). Congress' greater power to create lower federal 
courts includes its lesser power to “limit the jurisdiction of 
those Courts.” United States v. Hudson, 7 Cranch 32, 33 
(1812); accord, Lockerty v. Phillips, 319 U. S. 182, 187 (1943). 
So long as Congress does not violate other constitutional pro-
visions, its “control over the jurisdiction of the federal 
courts” is “plenary.” Trainmen v. Toledo, P. & W. R. Co., 
321 U. S. 50, 63–64 (1944); see also Bowles v. Russell, 551 
U. S. 205, 212 (2007) (“Within constitutional bounds, Con-
gress decides what cases the federal courts have jurisdiction 
to consider”). Thus, when Congress strips federal courts of 
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jurisdiction, it exercises a valid legislative power no less than 
when it lays taxes, coins money, declares war, or invokes any 
other power that the Constitution grants it. 

Indeed, this Court has held that Congress generally does 
not violate Article III when it strips federal jurisdiction over 
a class of cases.3 Shortly after the Civil War, for example, 
Congress repealed this Court's appellate jurisdiction over 
certain habeas corpus cases. See Act of Mar. 27, 1868, 
ch. 34, § 2, 15 Stat. 44; see also U. S. Const., Art. III, § 2 
(permitting Congress to make “Exceptions” to this Court's 
appellate jurisdiction). William McCardle, a military pris-
oner whose appeal was pending at the time, argued that the 
repealing statute was “an exercise by the Congress of 
judicial power.” 7 Wall., at 510. This Court disagreed. 
Jurisdiction-stripping statutes, the Court explained, do not 
involve “the exercise of judicial power” or “legislative inter-
ference with courts in the exercising of continuing jurisdic-
tion.” Id., at 514. Because jurisdiction is the “power to de-
clare the law” in the frst place, “judicial duty is not less 
ftly performed by declining ungranted jurisdiction than in 
exercising frmly that which the Constitution and the laws 
confer.” Id., at 514–515.4 

3 Jurisdiction-stripping statutes can violate other provisions of the Con-
stitution. And, under our precedents, jurisdiction-stripping statutes can 
violate Article III if they “attemp[t] to direct the result” by effectively 
altering legal standards that Congress is “powerless to prescribe.” Bank 
Markazi v. Peterson, 578 U. S. 212, 228 (2016) (citing United States v. 
Klein, 13 Wall. 128, 146–147 (1872)). 

4 The dissent appears to disagree with McCardle, questions the motives 
of the unanimous Court that decided it, asserts that it is “inconsistent” 
with Klein, and distinguishes it on the ground that the statute there “did 
not foreclose all avenues of judicial review.” Post, at 277 (opinion of Rob-
erts, C. J.). But the core holding of McCardle—that Congress does not 
exercise the judicial power when it strips jurisdiction over a class of 
cases—has never been questioned, has been repeatedly reaffrmed, and 
was reaffrmed in Klein itself. See 13 Wall., at 145 (“[T]here could be no 
doubt” that Congress can “den[y] the right of appeal in a particular class 
of cases”). And if there is any inconsistency between the two, this Court 
has said that it is Klein—not McCardle—that “cannot [be] take[n] . . . `at 
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This Court has reaffrmed these principles on many occa-
sions. Congress generally does not infringe the judicial 
power when it strips jurisdiction because, with limited ex-
ceptions, a congressional grant of jurisdiction is a prerequi-
site to the exercise of judicial power. See Steel Co. v. Citi-
zens for Better Environment, 523 U. S. 83, 94–95 (1998) 
(“The requirement that jurisdiction be established as a 
threshold matter `spring[s] from the nature and limits of the 
judicial power of the United States' ” (quoting Mansfeld, 
C. & L. M. R. Co. v. Swan, 111 U. S. 379, 382 (1884))); Cary 
v. Curtis, 3 How. 236, 245 (1845) (“[T]he judicial power of the 
United States . . . is (except in enumerated instances, applica-
ble exclusively to this court) dependent . . . entirely upon the 
action of Congress”); Hudson, supra, at 33 (similar). “To 
deny this position” would undermine the separation of pow-
ers by “elevat[ing] the judicial over the legislative branch.” 
Cary, supra, at 245. Congress' power over federal jurisdic-
tion is “an essential ingredient of separation and equilibra-
tion of powers, restraining the courts from acting at certain 
times, and even restraining them from acting permanently 
regarding certain subjects.” Steel Co., supra, at 101. 

In sum, § 2(b) strips jurisdiction over suits relating to the 
Bradley Property. It is a valid exercise of Congress' legis-

face value.' ” Bank Markazi, supra, at 228 (quoting R. Fallon, J. Manning, 
D. Meltzer, & D. Shapiro, Hart and Wechsler's The Federal Courts and the 
Federal System 324 (7th ed. 2015)). Moreover, it is true that McCardle 
emphasized that the statute there did not withdraw “the whole appellate 
power of the court, in cases of habeas corpus.” 7 Wall., at 515 (emphasis 
added). But McCardle's reservation, this Court later explained, was re-
sponding to a potential problem under the Suspension Clause, not a poten-
tial problem under Article III. See Ex parte Yerger, 8 Wall. 85, 102– 
103 (1869) (“We agree that [jurisdiction] is given subject to exception and 
regulation by Congress; but it is too plain for argument that the denial to 
this court of appellate jurisdiction in this class of cases must greatly 
weaken the effcacy of the writ”); id., at 96 (“It would have been . . . a 
remarkable anomaly if this court . . . had been denied, under a constitution 
which absolutely prohibits suspension of the writ, except under extraordi-
nary exigencies, that power in cases of alleged unlawful restraint”). 
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lative power. And because it changes the law, it does not 
infringe the judicial power. The constitutionality of 
jurisdiction-stripping statutes like this one is well 
established. 

III 

Patchak does not dispute Congress' power to withdraw ju-
risdiction from the federal courts. He instead raises two 
arguments why § 2(b) violates Article III, even if it strips 
jurisdiction. First, relying on United States v. Klein, 13 
Wall. 128 (1872), Patchak argues that § 2(b) fatly directs fed-
eral courts to dismiss lawsuits without allowing them to in-
terpret or apply any new law. Second, relying on Plaut, 514 
U. S. 211, Patchak argues that § 2(b) attempts to interfere 
with this Court's decision in Patchak I—specifcally, its con-
clusion that his suit “may proceed,” 567 U. S., at 212. We 
reject both arguments. 

A 

Section 2(b) does not fatly direct federal courts to dismiss 
lawsuits under old law. It creates new law for suits relating 
to the Bradley Property, and the District Court interpreted 
and applied that new law in Patchak's suit. Section 2(b)'s 
“relating to” standard effectively guaranteed that Patchak's 
suit would be dismissed. But “a statute does not impinge 
on judicial power when it directs courts to apply a new legal 
standard to undisputed facts.” Bank Markazi, 578 U. S., 
at 230. “[I]t is not any the less a case or controversy upon 
which a court possessing the federal judicial power may 
rightly give judgment” when the arguments before the court 
are “uncontested or incontestable.” Pope v. United States, 
323 U. S. 1, 11 (1944). 

Patchak argues that the last four words of § 2(b)—“shall 
be promptly dismissed”—direct courts to reach a particular 
outcome. But a statute does not violate Article III merely 
because it uses mandatory language. See Seattle Audubon, 
503 U. S., at 439. Instead of directing outcomes, the manda-
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tory language in § 2(b) “simply imposes the consequences” of 
a court's determination that it lacks jurisdiction because a 
suit relates to the Bradley Property. Miller v. French, 530 
U. S. 327, 349 (2000); see McCardle, 7 Wall., at 514.5 

Patchak compares § 2(b) to the statute this Court held un-
constitutional in Klein. In that case, the administrator of 
the estate of V. F. Wilson, a former Confederate soldier, sued 
to recover the value of some cotton that the Government 
had seized during the war. 13 Wall., at 132. The relevant 
statute required claimants to prove their loyalty in order to 
reclaim their property. Ch. 120, § 3, 12 Stat. 820. Wilson 
had received a pardon before he died, 13 Wall., at 132, and 
this Court had held that pardons conclusively prove loyalty 
under the statute, see United States v. Padelford, 9 Wall. 
531, 543 (1870). But after Wilson's administrator secured a 
judgment in his favor, 13 Wall., at 132, Congress passed a 
statute making pardons proof of disloyalty and declaring 
that, if a claimant had accepted one, “the jurisdiction of the 
court in the case shall cease, and the court shall forthwith 
dismiss the suit of such claimant.” Act of July 12, 1870, 16 
Stat. 235. If the court had already entered judgment in 
favor of a pardoned claimant and the Government had ap-
pealed, the statute instructed this Court to dismiss the whole 
suit for lack of jurisdiction. See ibid. Klein held that this 
statute infringed the executive power by attempting to 
“change the effect of . . . a pardon.” 13 Wall., at 148. Klein 
also held that the statute infringed the judicial power, see 
id., at 147, although its reasons for this latter holding were 
not entirely clear. 

5 To prove that it does not change the law, Patchak repeatedly asserts 
that § 2(b) does not amend any “generally applicable” statute. Brief for 
Petitioner 11; Reply Brief 1, 4, 9. But this Court rejected that same argu-
ment in Seattle Audubon. Congress can change a law “directly,” or it can 
change a law indirectly by passing “an entirely separate statute.” 503 
U. S., at 439–440. Either way, it changes the law. The same is true for 
jurisdictional statutes. See Insurance Co. v. Ritchie, 5 Wall. 541 (1867). 
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This Court has since explained that “the statute in Klein 
infringed the judicial power, not because it left too little for 
courts to do, but because it attempted to direct the result 
without altering the legal standards governing the effect of 
a pardon—standards Congress was powerless to prescribe.” 
Bank Markazi, supra, at 228. Congress had no authority to 
declare that pardons are not evidence of loyalty, so it could 
not achieve the same result by stripping jurisdiction when-
ever claimants cited pardons as evidence of loyalty. See 
Klein, 13 Wall., at 147–148. Nor could Congress confer ju-
risdiction to a federal court but then strip jurisdiction from 
that same court once the court concluded that a pardoned 
claimant should prevail under the statute. See id., at 146– 
147. 

Patchak's attempts to compare § 2(b) to the statute in 
Klein are unpersuasive. Section 2(b) does not attempt to 
exercise a power that the Constitution vests in another 
branch. And unlike the selective jurisdiction-stripping stat-
ute in Klein, § 2(b) strips jurisdiction over every suit relating 
to the Bradley Property. Indeed, Klein itself explained that 
statutes that do “nothing more” than strip jurisdiction over 
“a particular class of cases” are constitutional. Id., at 145. 
That is precisely what § 2(b) does. 

B 

Section 2(b) does not unconstitutionally interfere with this 
Court's decision in Patchak I. Article III, this Court ex-
plained in Plaut, prohibits Congress from “retroactively 
commanding the federal courts to reopen fnal judgments.” 
514 U. S., at 219. But Patchak I did not fnally conclude 
Patchak's case. See Bradley v. School Bd. of Richmond, 416 
U. S. 696, 711, n. 14 (1974). When this Court said that his 
suit “may proceed,” 567 U. S., at 212, it meant that the Secre-
tary's preliminary defenses lacked merit and that Patchak 
could return to the District Court for further proceedings. 
It did not mean that Congress was powerless to change the 
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law that governs his case. As this Court emphasized in 
Plaut, Article III does not prohibit Congress from enacting 
new laws that apply to pending civil cases. See 514 U. S., 
at 226–227. When a new law clearly governs pending cases, 
Article III does not prevent courts from applying it because 
“each court, at every level, must `decide according to existing 
laws.' ” Id., at 227 (quoting United States v. Schooner 
Peggy, 1 Cranch 103, 109 (1801)). This principle applies 
equally to statutes that strip jurisdiction. See Landgraf v. 
USI Film Products, 511 U. S. 244, 274 (1994); Kline v. Burke 
Constr. Co., 260 U. S. 226, 234 (1922); Hallowell v. Commons, 
239 U. S. 506, 509 (1916). Because § 2(b) expressly refer-
ences “pending” cases, it applies to Patchak's suit. And be-
cause Patchak's suit is not fnal, applying § 2(b) here does not 
offend Article III.6 

Of course, we recognize that the Gun Lake Act was a 
response to this Court's decision in Patchak I. The text of 
the Act, after all, cites both the administrative decision and 
the property at issue in that case. See §§ 2(a)–(b). And we 
understand why Patchak would view the Gun Lake Act as 
unfair. By all accounts, the Band exercised its political in-
fuence to persuade Congress to enact a narrow jurisdiction-
stripping provision that effectively ends all lawsuits threat-
ening its casino, including Patchak's. 

But the question in this case is “[n]ot favoritism, nor even 
corruption, but power.” Plaut, supra, at 228; see also Mc-
Cardle, supra, at 514 (“We are not at liberty to inquire into 
the motives of the legislature. We can only examine into its 
power under the Constitution”). Under this Court's prece-
dents, Congress has the power to “apply newly enacted, 
outcome-altering legislation in pending civil cases,” Bank 

6 Retroactive legislation can violate other provisions of the Constitution, 
such as the Ex Post Facto Clause and the Bills of Attainder Clause. See 
Bank Markazi, 578 U. S., at 228–229. But Patchak's Article III claim is 
the only challenge to § 2(b) before us. 
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Markazi, 578 U. S., at 229, even when the legislation “gov-
ern[s] one or a very small number of specifc subjects,” id., 
at 234. For example, this Court has upheld narrow statutes 
that identifed specifc cases by caption and docket number 
in their text. See id., at 232; Seattle Audubon, 503 U. S., at 
440. And this Court has approvingly cited a D. C. Circuit 
decision, which upheld a statute that retroactively stripped 
jurisdiction over suits challenging “a single memorial.” 
Bank Markazi, supra, at 234 (citing National Coalition To 
Save Our Mall v. Norton, 269 F. 3d 1092 (2001)). If these 
targeted statutes did not cross the line from legislative to 
judicial power, then § 2(b) does not either. 

IV 

The dissent offers a different theory for why § 2(b) violates 
Article III. A statute impermissibly exercises the judicial 
power, the dissent contends, when it “targets” a particular 
suit and “manipulates” jurisdiction to direct the outcome, 
“practical[ly] operat[es]” to affect only one suit, and an-
nounces a legal standard that does not “imply some measure 
of generality” or “preserv[e] . . . an adjudicative role for the 
courts.” Post, at 272, 275–276. 

We doubt that the constitutional line separating the legis-
lative and judicial powers turns on factors such as a court's 
doubts about Congress' unexpressed motives, the number of 
“cases [that] were pending when the provision was enacted,” 
or the time left on the statute of limitations. Post, at 273. 
But even if it did, we disagree with the dissent's character-
ization of § 2(b). Nothing on the face of § 2(b) is limited to 
Patchak's case, or even to his challenge under the Indian 
Reorganization Act. Instead, the text extends to all suits 
“relating to” the Bradley Property. Thus, § 2(b) survives 
even under the dissent's theory: It “prospectively govern[s] 
an open-ended class of disputes,” post, at 271, and its “relat-
ing to” standard “preserv[es] . . . an adjudicative role for the 
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courts,” post, at 276. While § 2(b)'s “relating to” standard 
is not diffcult to interpret or apply, this Court's precedents 
encourage Congress to draft jurisdictional statutes in this 
manner. See Hertz Corp. v. Friend, 559 U. S. 77, 94 (2010) 
(“[A]dministrative simplicity is a major virtue in a jurisdic-
tional statute. . . . [C]ourts beneft from straightforward 
rules under which they can readily assure themselves of 
their power to hear a case”).7 

* * * 

We conclude that § 2(b) of the Gun Lake Act does not vio-
late Article III of the Constitution. The judgment of the 
Court of Appeals is, therefore, affrmed. 

It is so ordered. 

Justice Breyer, concurring. 

The statutory context makes clear that this is not simply 
a case in which Congress has said, “In Smith v. Jones, Smith 
wins.” See post, at 266, 275 (Roberts, C. J., dissenting). 
In 2005, the Secretary of the Interior announced her decision 
to take the Bradley Property into trust for an Indian 
Tribe, the Match-E-Be-Nash-She-Wish Band of Pottawatomi 
Indians. See 70 Fed. Reg. 25596 (2005). The petitioner 
brought suit, claiming that the Secretary lacked the statu-
tory authority to do so. See Carcieri v. Salazar, 555 U. S. 
379, 382 (2009) (the Indian Reorganization Act gives the Sec-
retary authority to take land into trust only for a tribe under 
federal jurisdiction in 1934). 

7 We also doubt that the statute this Court upheld in Bank Markazi 
would survive under the dissent's theory. The dissent notes that the stat-
ute there affected “16 different actions,” while the statute here affects 
“a single pending case.” Post, at 272. But if the problem is Congress 
“pick[ing] winners and losers in pending litigation,” post, at 278, then it 
seems backwards to conclude that Congress is on stronger constitutional 
footing when it picks winners and losers in more pending cases. 
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Congress then enacted the law here at issue. Gun Lake 
Trust Land Reaffrmation Act, Pub. L. 113–179, 128 Stat. 
1913. (I have placed the full text of that law in the Appen-
dix, infra.) The frst part “reaffrm[s],” “ratife[s],” and 
“confrm[s]” the Secretary's “actions in taking” the Bradley 
Property “into trust,” as well as the status of the Bradley 
Property “as trust land.” § 2(a). The second part says that 
actions “relating to” the Bradley Property “shall not be fled 
or maintained in a Federal court and shall be promptly dis-
missed.” § 2(b). Read together, Congress frst made cer-
tain that federal statutes gave the Secretary the authority 
to take the Bradley Property into trust and second tried to 
dot all the i's by adding that federal courts shall not hear 
cases challenging the land's trust status. The second part, 
the jurisdictional part, perhaps gilds the lily, perhaps simpli-
fes judicial decisionmaking (the judge need only determine 
whether a lawsuit relates to the Bradley Property), but, read 
in context, it does no more than provide an alternative legal 
standard for courts to apply that seeks the same real-world 
result as does the frst part: The Bradley Property shall re-
main in trust. 

The petitioner does not argue that Congress acted uncon-
stitutionally by ratifying the Secretary's actions and the 
land's trust status, and I am aware of no substantial argu-
ment to that effect. See United States v. Heinszen & Co., 
206 U. S. 370, 382–383, 387 (1907) (Congress may retroac-
tively ratify Government action that was unauthorized when 
taken); Brief for Federal Courts and Federal Indian Law 
Scholars as Amici Curiae 6–11 (citing numerous examples of 
tribe-specifc Indian-land bills). The jurisdictional part of 
the statute therefore need not be read to do more than elimi-
nate the cost of litigating a lawsuit that will inevitably up-
hold the land's trust status. 

This case is consequently unlike United States v. Klein, 13 
Wall. 128 (1872), where this Court held unconstitutional a 



Page Proof Pending Publication

262 PATCHAK v. ZINKE 

Appendix to opinion of Breyer, J. 

congressional effort to use its jurisdictional authority to 
reach a result (involving the pardon power) that it could not 
constitutionally reach directly. Id., at 146; see Bank Mar-
kazi v. Peterson, 578 U. S. 212, 228, and n. 19 (2016). And 
the plurality, in today's opinion, carefully distinguishes from 
the case before us other circumstances where Congress' use 
of its jurisdictional power could prove constitutionally objec-
tionable. Ante, at 253, and n. 3, 258, n. 6. Here Congress 
has used its jurisdictional power to supplement, without al-
tering, action that no one has challenged as unconstitutional. 
Under these circumstances, I fnd its use of that power unob-
jectionable. And, on this understanding, I join the plural-
ity's opinion. 

APPENDIX 

Public Law 113–179 

“section 1. short title. 
“This Act may be cited as the `Gun Lake Trust Land Reaf-

frmation Act'. 

“sec. 2. reafrmation of indian trust land. 
“(a) In General.—The land taken into trust by the 

United States for the beneft of the Match-E-Be-Nash-She-
Wish Band of Pottawatomi Indians and described in the fnal 
Notice of Determination of the Department of the Interior 
(70 Fed. Reg. 25596 (May 13, 2005)) is reaffrmed as trust 
land, and the actions of the Secretary of the Interior in tak-
ing that land into trust are ratifed and confrmed. 

“(b) No Claims.—Notwithstanding any other provision of 
law, an action (including an action pending in a Federal court 
as of the date of enactment of this Act) relating to the land 
described in subsection (a) shall not be fled or maintained in 
a Federal court and shall be promptly dismissed. 

“(c) Retention of Future Rights.—Nothing in this 
Act alters or diminishes the right of the Match-E-Be-Nash-
She-Wish Band of Pottawatomi Indians from seeking to have 
any additional land taken into trust by the United States for 
the beneft of the Band.” 
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Justice Ginsburg, with whom Justice Sotomayor 
joins, concurring in the judgment. 

What Congress grants, it may retract. That is undoubt-
edly true of the Legislature's authority to forgo or retain 
the Government's sovereign immunity from suit. The Court 
need venture no further to decide this case. 

Patchak sought relief from the Secretary of the Interior 
“other than money damages,” 5 U. S. C. § 702; because he 
confned his complaint to declaratory and injunctive relief, 
the Administrative Procedure Act's (APA) waiver of the 
Federal Government's immunity from suit, ibid., enabled 
Patchak to launch this litigation. Match-E-Be-Nash-She-
Wish Band of Pottawatomi Indians v. Patchak, 567 U. S. 
209, 215–224 (2012) (Patchak I ) (APA waiver of immunity 
covers Patchak's suit). But consent of the United States to 
suit may be withdrawn “at any time.” Lynch v. United 
States, 292 U. S. 571, 581 (1934); see Maricopa County v. Val-
ley Nat. Bank of Phoenix, 318 U. S. 357, 362 (1943) (“[T]he 
power to withdraw the privilege of suing the United States 
or its instrumentalities knows no limitations.”). Congress' 
authority to reinstate sovereign immunity, this Court has 
recognized, extends to pending litigation. District of Co-
lumbia v. Eslin, 183 U. S. 62, 65–66 (1901). 

Just as it is Congress' prerogative to consent to suit, so 
too is it within Congress' authority to withdraw consent once 
given. Retraction of consent to be sued (effectively restora-
tion of immunity) is just what Congress achieved when it 
directed in the Gun Lake Act: “Notwithstanding any other 
provision of law, an action . . . relating to the [Bradley Prop-
erty],” including any pending action, “shall not be . . . main-
tained in a Federal Court and shall be promptly dismissed.” 
Gun Lake Trust Land Reaffrmation Act, Pub. L. 113–179, 
§ 2(b), 128 Stat. 1913; see H. R. Rep. No. 113–590, p. 2 (2014) 
(framed with Patchak I in view, § 2(b) provides an “unusually 
broad grant of immunity from lawsuits pertaining to the 
Bradley Property” (emphasis added)); S. Rep. No. 113–194, 
p. 2 (2014) (discussing Patchak I ); Patchak I, 567 U. S., at 
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223–224 (argument that allowing suits challenging land trust 
acquisitions would harm tribe's economic well-being “is not 
without force, but must be addressed to Congress”). Nota-
bly, the language Congress employed in the Gun Lake Act 
(any “action . . . relating to the [Bradley Property] . . . shall 
be promptly dismissed”) is the mirror image of the APA's 
immunity waiver, which instructs that suits “against the 
United States” for declaratory or injunctive relief “shall not 
be dismissed.” 5 U. S. C. § 702 (emphasis added). 

In short, Congress acted effectively to displace the APA's 
waiver of immunity for suits against the United States with 
a contrary command applicable to the Bradley Property: No 
action concerning the trust status of that property is cur-
rently attended by the sovereign's consent to suit. For that 
reason, I would affrm the judgment of the Court of Appeals 
for the District of Columbia Circuit upholding the District 
Court's dismissal of Patchak's case.* 

Justice Sotomayor, concurring in the judgment. 
I agree with the dissent that Congress may not achieve 

through jurisdiction stripping what it cannot permissibly 
achieve outright, namely, directing entry of judgment for a 
particular party. I also agree that an Act that merely de-
prives federal courts of jurisdiction over a single proceeding 
is not enough to be considered a change in the law and that 
any statute that portends to do so should be viewed with 
great skepticism. See post, at 275–276 (opinion of Roberts, 

*Patchak argues that restoration of sovereign immunity would not dis-
pose of his suit, for his claim is that federal offcials have acted in excess 
of their statutory authority. Reply Brief 18. The argument fails because 
his action is, “in effect, a suit against the sovereign.” Larson v. Domestic 
and Foreign Commerce Corp., 337 U. S. 682, 687 (1949); see Block v. North 
Dakota ex rel. Board of Univ. and School Lands, 461 U. S. 273, 281–282 
(1983) (offcer suit is an improper vehicle for resolving property disputes 
with the United States); id., at 284–286 (offcer suit unavailable to circum-
vent the Quiet Title Act's reservations of immunity). 
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C. J.). I differ with the dissent's ultimate conclusion only 
because, as Justice Ginsburg explains, the Gun Lake Trust 
Land Reaffrmation Act (Gun Lake Act), Pub. L. 113–179, 
128 Stat. 1913, should not be read to strip the federal courts 
of jurisdiction but rather to restore the Federal Govern-
ment's sovereign immunity. See ante, at 263–264 (opinion 
concurring in judgment). 

In the Court's frst decision in this case, Match-E-Be-
Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 
567 U. S. 209 (2012), the sole issue of disagreement between 
the majority and the dissent was whether the United States 
had waived its sovereign immunity from Patchak's lawsuit. 
The majority held that Congress had done so in the Adminis-
trative Procedure Act, 5 U. S. C. § 702, see 567 U. S., at 215– 
224, whereas the dissent concluded it had not because the 
case fell within the exceptions to the Government's waiver 
of sovereign immunity under the Quiet Title Act, 28 U. S. C. 
§ 2409a(a), that apply when trust or restricted Indian lands 
are at issue, see 567 U. S., at 228–238 (opinion of Soto-
mayor, J.). The majority recognized, however, that Con-
gress was free to reinstate the Government's sovereign im-
munity from suits like Patchak's, observing that “[p]erhaps 
Congress would—perhaps Congress should” bar “the full 
range of lawsuits pertaining to the Government's ownership 
of land,” regardless of whether the plaintiff claims owner-
ship. Id., at 224. Not long after, Congress enacted the Gun 
Lake Act. 

In addition to the reasons set forth by Justice Ginsburg, 
ante, at 263–264, given this context, § 2(b) of the Gun Lake 
Act is most naturally read as having restored the Federal 
Government's sovereign immunity from Patchak's suit chal-
lenging the trust status of the Bradley Property. That con-
clusion avoids the separation-of-powers concerns raised here 
about jurisdiction stripping. On this basis alone, I would 
affrm the judgment of the Court of Appeals. 
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Chief Justice Roberts, with whom Justice Kennedy 
and Justice Gorsuch join, dissenting. 

Two Terms ago, this Court unanimously agreed that Con-
gress could not pass a law directing that, in the hypothetical 
pending case of Smith v. Jones, “Smith wins.” Bank Mar-
kazi v. Peterson, 578 U. S. 212, 225, n. 17 (2016). Today, the 
plurality refuses to enforce even that limited principle in the 
face of a very real statute that dictates the disposition of a 
single pending case. Contrary to the plurality, I would not 
cede unqualifed authority to the Legislature to decide the 
outcome of such a case. Article III of the Constitution vests 
that responsibility in the Judiciary alone. 

I 

A 

Article III, § 1 of the Constitution confers the “judicial 
Power of the United States” on “one supreme Court” and 
such “inferior Courts” as Congress might establish. That 
provision, our cases have recognized, is an “inseparable ele-
ment of the constitutional system of checks and balances,” 
which sets aside for the Judiciary the authority to decide 
cases and controversies according to law. Northern Pipe-
line Constr. Co. v. Marathon Pipe Line Co., 458 U. S. 50, 
58 (1982) (plurality opinion). “Under the basic concept of 
separation of powers,” the judicial power to interpret and 
apply the law “can no more be shared with another branch 
than the Chief Executive, for example, can share with the 
Judiciary the veto power, or the Congress share with the 
Judiciary the power to override a Presidential veto.” Stern 
v. Marshall, 564 U. S. 462, 483 (2011) (internal quotation 
marks omitted). 

The Framers' decision to establish a judiciary “truly dis-
tinct from both the legislature and the executive,” The Fed-
eralist No. 78, p. 466 (C. Rossiter ed. 1961) (A. Hamilton), 
was born of their experience with legislatures “extending 
the sphere of [their] activity and drawing all power into 



Page Proof Pending Publication

Cite as: 583 U. S. 244 (2018) 267 

Roberts, C. J., dissenting 

[their] impetuous vortex,” id., No. 48, at 309 (J. Madison). 
Throughout the 17th and 18th centuries, colonial legislatures 
routinely functioned as courts of equity, “grant[ing] exemp-
tions from standing law, prescrib[ing] the law to be applied 
to particular controversies, and even decid[ing] the merits 
of cases.” Manning, Response, Deriving Rules of Statutory 
Interpretation from the Constitution, 101 Colum. L. Rev. 
1648, 1662 (2001). In Virginia, for instance, Thomas Jeffer-
son lamented that the assembly had, “in many instances, de-
cided rights which should have been left to judiciary contro-
versy.” Notes on the State of Virginia 120 (W. Peden ed. 
1982). And in Pennsylvania, the Council of Censors—a body 
charged with ensuring compliance with the state constitu-
tion—denounced the state assembly's practice of “extending 
their deliberations to the cases of individuals” in order to 
ease the “hardships which will always arise from the opera-
tion of general laws.” Report of the Committee of the Penn-
sylvania Council of Censors 38, 43 (F. Bailey ed. 1784). 
“[T]here is reason to think,” the Censors reported, “that fa-
vour and partiality have, from the nature of public bodies of 
men, predominated in the distribution of this relief.” Id., 
at 38. 

Given the “disarray” produced by this “system of legisla-
tive equity,” the Framers resolved to take the innovative 
step of creating an independent judiciary. Plaut v. Spend-
thrift Farm, Inc., 514 U. S. 211, 221 (1995). They recognized 
that such a structural limitation on the power of the legisla-
tive and executive branches was necessary to secure individ-
ual freedom. As James Madison put it, “[w]ere the power 
of judging joined with the legislative, the life and liberty 
of the subject would be exposed to arbitrary control.” The 
Federalist No. 47, at 303 (citing 1 Montesquieu, The Spirit of 
the Laws). 

The Constitution's division of power thus refects the “con-
cern that a legislature should not be able unilaterally to 
impose a substantial deprivation on one person.” INS v. 
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Chadha, 462 U. S. 919, 962 (1983) (Powell, J., concurring in 
judgment). The Framers protected against that threat, 
both in “specifc provisions, such as the Bill of Attainder 
Clause,” and in the “general allocation” of the judicial power 
to the Judiciary alone. Ibid. As Chief Justice Marshall 
wrote, the Constitution created a straightforward distribu-
tion of authority: The Legislature wields the power “to pre-
scribe general rules for the government of society,” but “the 
application of those rules to individuals in society” is the 
“duty” of the Judiciary. Fletcher v. Peck, 6 Cranch 87, 136 
(1810). Article III, in other words, sets out not only what 
the Judiciary can do, but also what Congress cannot. 

Congress violates this arrangement when it arrogates the 
judicial power to itself and decides a particular case. We 
frst enforced that rule in United States v. Klein, 13 Wall. 
128 (1872), when the Radical Republican Congress passed a 
law targeting suits by pardoned Confederates. Although 
this Court had held that a pardon was proof of loyalty and 
entitled claimants to damages for property seized by the 
Union, see United States v. Padelford, 9 Wall. 531, 543 (1870), 
Congress sought to block Confederate supporters from re-
ceiving such compensation. It therefore enacted a statute 
barring rebels from using a pardon as evidence of loyalty, 
instead requiring the courts to dismiss for want of jurisdic-
tion any suit based on a pardon. This Court declared the 
law unconstitutional. Congress, in addition to impairing the 
President's pardon power, had “prescribe[d] rules of decision 
to the Judicial Department . . . in cases pending before it.” 
Klein, 13 Wall., at 146. The Court accordingly held that the 
statute “passed the limit which separates the legislative from 
the judicial power.” Id., at 147. 

We have frequently reiterated this basic premise of the 
separation of powers. In Pope v. United States, 323 U. S. 1 
(1944), the Court recognized that “changing the rules of deci-
sion for the determination of a pending case” would imper-
missibly interfere with judicial independence, but held that 
such concerns were absent when Congress consented to a 
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claims settlement pursuant to its broad power “to provide 
for the payment of debts.” Id., at 9; see Chadha, 462 U. S., 
at 966, n. 9 (Powell, J., concurring in judgment) (“When Con-
gress grants particular individuals relief or benefts under 
its spending power, the danger of oppressive action that the 
separation of powers was designed to avoid is not impli-
cated.”). As we also explained in United States v. Sioux 
Nation, 448 U. S. 371, 398 (1980), because Congress has “no 
judicial powers” to render judgment “directly,” it likewise 
cannot do so indirectly, by “direct[ing] . . . a court to fnd a 
judgment in a certain way.” That sort of legislative inter-
vention constitutes an exercise of the judicial power, leaving 
“the court no adjudicatory function to perform.” Id., at 392. 
Most recently, we reaffrmed the fundamental proposition 
that “Congress could not enact a statute directing that, in 
`Smith v. Jones,' `Smith wins.' ” Bank Markazi, 578 U. S., 
at 225, n. 17. 

B 

As the plurality acknowledges, ante, at 258, the facts of 
this case are stark. The Match-E-Be-Nash-She-Wish Band 
of Pottawatomi Indians (Band) sought land on which to build 
a casino. The Band identifed a 147-acre tract of land in 
rural southwestern Michigan (called the Bradley Property), 
and in 2005 the Secretary of the Interior announced a fnal 
decision to take the property into trust on behalf of the 
Band. See 70 Fed. Reg. 25596 (2005). 

Fearing an “irreversibl[e] change [to] the rural character 
of the area,” David Patchak, a neighboring landowner, fled 
a lawsuit challenging the transfer. Patchak v. Jewell, 828 
F. 3d 995, 1000 (CADC 2016). The suit alleged that the Sec-
retary lacked statutory authority to take the Bradley Prop-
erty into trust. The Secretary asserted several grounds for 
dismissing the case, but this Court ultimately granted re-
view and determined that “Patchak's suit may proceed.” 
Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians 
v. Patchak, 567 U. S. 209, 212 (2012) (Patchak I ). 
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Following remand, while summary judgment briefng was 
underway in the District Court, the Band persuaded Con-
gress to enact a standalone statute, the Gun Lake Trust 
Land Reaffrmation Act (Gun Lake Act), to terminate the 
suit. Pub. L. 113–179, 128 Stat. 1913. Section 2(a) of the 
Act provides that the land “described in . . . 70 Fed. Reg. 
25596”—the Bradley Property—“is reaffrmed as trust land, 
and the actions of the Secretary of the Interior in taking 
that land into trust are ratifed and confrmed.” 

Then Congress went further. In § 2(b) it provided: 

“No Claims.—Notwithstanding any other provision of 
law, an action (including an action pending in a Federal 
court as of the date of enactment of this Act) relating to 
the land described in subsection (a) shall not be fled or 
maintained in a Federal court and shall be promptly 
dismissed.” 

When Congress passed the Act in 2014, no other suits relat-
ing to the Bradley Property were pending, and the six-year 
statute of limitations on challenges to the Secretary's action 
under the Administrative Procedure Act had expired. See 
28 U. S. C. § 2401(a). The Committees that recommended 
the legislation affrmed that the statute would make no 
“changes in existing [Indian] law.” H. R. Rep. No. 113–590, 
p. 5 (2014); S. Rep. No. 113–194, p. 4 (2014). 

Recognizing that the “clear intent” of Congress was “to 
moot this litigation,” the District Court dismissed Patchak's 
case against the Secretary. Patchak v. Jewell, 109 F. Supp. 
3d 152, 159 (DC 2015). The D. C. Circuit affrmed, also 
based on the “plain” directive of § 2(b). 828 F. 3d, at 1001. 

II 

Congress has previously approached the boundary be-
tween legislative and judicial power, but it has never gone 
so far as to target a single party for adverse treatment and 
direct the precise disposition of his pending case. Section 
2(b)—remarkably—does just that. 
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The plurality cites a smattering of “narrow statutes” that 
this Court has previously upheld. Ante, at 259. Yet none 
is as brazen as § 2(b), either in terms of dictating a particular 
outcome or in singling out a particular party. Indeed, the 
bulk of those cases involved statutes that prospectively gov-
erned an open-ended class of disputes and left the courts 
to apply any new legal standard in the frst instance. In 
Pennsylvania v. Wheeling & Belmont Bridge Co., 18 How. 
421 (1856), for example, we addressed an enactment that per-
manently altered the legal status of a public bridge going 
forward by reclassifying it as a postal road. That provision, 
we later said, did not prescribe an “arbitrary rule of deci-
sion” but instead “left [the court] to apply its ordinary rules” 
to determine whether the redesignation of the structure 
meant that it was an obstruction of interstate commerce. 
Klein, 13 Wall., at 146–147. And in Robertson v. Seattle 
Audubon Soc., 503 U. S. 429 (1992), the statute at issue made 
reference to specifc cases only as a shorthand for identifying 
preexisting environmental law requirements. Id., at 440. 
The statute applied generally—“replac[ing] the legal stand-
ards” for timber harvesting across 13 national forests—and 
explicitly reserved for judicial determination whether pend-
ing and future timber sales complied with the new standards. 
Id., at 437. 

Even Bank Markazi, which disclaimed a number of limits 
on Congress's authority to intervene in ongoing litigation, 
did not suggest that Congress could dictate the result in a 
pending case. There, Congress inserted itself into a long-
running dispute over whether terrorist victims could satisfy 
their judgments against Iran's central bank, enacting a stat-
ute that eliminated certain legal impediments to obtaining 
the bank's assets. We upheld the law because it “estab-
lish[ed] new substantive standards” and entrusted “applica-
tion of those standards” to the court. 578 U. S., at 231. 

But the Court in Bank Markazi did not have before it 
anything like § 2(b), which prevents the court from applying 
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any new legal standards and explicitly dictates the dismissal 
of a pending proceeding. The Court instead stressed that 
the judicial fndings contemplated by the statute in Bank 
Markazi left “plenty” for the court “to adjudicate” before 
ruling that the bank was liable. Id., at 230, n. 20. The law, 
for instance, did not defne the terms “benefcial interest” 
and “equitable title.” The District Court needed to resolve 
the scope of those phrases. Nor did it decide whether the 
assets were owned by the bank. That issue was also as-
signed to the court. And lastly, the statute did not settle 
whether the assets were held in New York or Luxembourg. 
The court had to sort that out too. See ibid.1 Section 2(b) 
goes much further than the statute in Bank Markazi by dis-
posing of the case outright, wresting any adjudicative re-
sponsibility from the courts. For all of the plurality's dis-
cussion of the Federalist Papers and “exclusive” judicial 
power, ante, at 250, it is idle to suggest that § 2(b) preserves 
any role for the court beyond that of stenographer. 

In addition, the Court in Bank Markazi repeatedly empha-
sized that the law was not a “one-case-only regime.” 578 
U. S., at 215. The law instead governed a category of post-
judgment execution claims fled by over a thousand plaintiffs 
who, in 16 different actions, had obtained judgments against 
Iran in excess of $1.75 billion—facts suggesting more gener-
ality than is true of many Acts of Congress. 

By contrast, § 2(b) targets a single pending case. Al-
though the formal language of the provision—reaching any 
action “relating to” the Bradley Property—could theoreti-
cally suggest a broader application, its practical operation 
unequivocally confrms that it concerns solely Patchak's suit. 
See Commodity Futures Trading Comm'n v. Schor, 478 U. S. 
833, 851 (1986) (explaining that the Court “review[s] Article 

1 Not every Member of the Court thought these responsibilities ade-
quate under Article III, see Bank Markazi, 578 U. S., at 212, 247–248 
(Roberts, C. J., dissenting), but all save two did, and that's a comfortable 
enough margin to establish the point. 
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III challenges . . . with an eye to the practical effect that the 
congressional action will have on the constitutionally as-
signed role of the federal judiciary”). In an effort to identify 
a set of disputes to which § 2(b) might apply, the plurality 
asserts that the provision extends to any action relating to 
the trust status of the property. Ante, at 259. Yet as the 
D. C. Circuit recognized, no other cases were pending when 
the provision was enacted; § 2(b) affected “only . . . Patchak's 
lawsuit.” 828 F. 3d, at 1003. And as the Band concedes, no 
additional suits challenging the transfer could have been 
fled under the APA—or any other statute of which we are 
aware—due to the expiration of the statute of limitations. 
Brief for Respondent Band 6. The plurality thus is simply 
incorrect when it asserts that the Act applies to a broad 
“class of cases.” Ante, at 253, 259. What are those cases? 

This is not a question of probing Congress's “unexpressed 
motives.” Ante, at 259. The text and operation of the pro-
vision instead make clear that the range of potential applica-
tions is a class of one. Congress, in crafting a law tailored 
to Patchak's suit, has pronounced the equivalent of “Smith 
wins.” 

III 

The plurality refuses to “jealously guard[ ]” against such a 
basic intrusion on judicial independence. Northern Pipe-
line, 458 U. S., at 60. It instead focuses on general tenets of 
jurisdiction stripping. In its view, § 2(b) falls comfortably 
within Congress's power to regulate the jurisdiction of the 
federal courts, and accordingly does not constitute an exer-
cise of judicial power. 

But nothing in § 2(b) specifes that the statute is jurisdic-
tional. That has special signifcance: To rein in “profigate 
use of the term `jurisdiction,' ” this Court in recent cases has 
adopted a “bright line” rule treating statutory limitations as 
nonjurisdictional unless Congress “clearly states” otherwise. 
Sebelius v. Auburn Regional Medical Center, 568 U. S. 145, 
153 (2013); Arbaugh v. Y & H Corp., 546 U. S. 500, 515–516 
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(2006). The Gun Lake Act does not clearly state that it im-
poses a jurisdictional restriction—the term is not mentioned 
anywhere in the title, headings, or text of the Act. Indeed, 
we have previously found that nearly identical statutory lan-
guage “says nothing about whether a federal court has 
subject-matter jurisdiction.” Reed Elsevier, Inc. v. Much-
nick, 559 U. S. 154, 164 (2010). Compare 17 U. S. C. § 411(a), 
the statute in Reed Elsevier (“no civil action . . . shall be 
instituted”), with § 2(b) (“an action . . . shall not be fled or 
maintained”).2 And since the Gun Lake Act was passed well 
after our series of cases setting forth a clear statement rule, 
we may “presume” that Congress was conscious of that obli-
gation when it drafted § 2(b). United States v. Wells, 519 
U. S. 482, 495 (1997). 

After stretching to read § 2(b) as jurisdictional, the plural-
ity dedicates considerable effort to defending Congress's 
broad authority over the jurisdiction of the federal courts. 
Ante, at 252–255. That background principle is undoubtedly 
correct—and undoubtedly irrelevant for the purposes of 
evaluating § 2(b). For while the greater power to create in-
ferior federal courts generally includes the power to strip 
those courts of jurisdiction, at a certain point that lesser ex-
ercise of authority invades the judicial function. “Congress 
has the power (within limits) to tell the courts what classes 
of cases they may decide, but not to prescribe or superintend 
how they decide those cases.” Arlington v. FCC, 569 U. S. 
290, 297 (2013) (majority opinion of Scalia, J.) (emphasis 

2 The plurality suggests an analogy to Gonzalez v. Thaler, 565 U. S. 134 
(2012), which addressed in passing the familiar hurdle in habeas proceed-
ings that “an appeal may not be taken” unless a judge issues a “certifcate 
of appealability.” Id., at 142 (quoting 28 U. S. C. § 2253(c)(1)). But that 
gatekeeping requirement—which dates back to 1908—has long been un-
derstood as a direct limitation “on the power of federal courts to grant 
writs of habeas corpus,” Miller-El v. Cockrell, 537 U. S. 322, 336–338 
(2003), and appears alongside other provisions that speak in “clear jurisdic-
tional language,” Gonzalez, 565 U. S., at 142 (internal quotation marks 
omitted). Nothing similar is at issue here. 
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added; citations omitted). In other words, Congress cannot, 
under the guise of altering federal jurisdiction, dictate the 
result of a pending proceeding. 

Klein, after all, drew precisely the same distinction when 
it considered the provision stripping jurisdiction over any 
suit based on a pardon. Chief Justice Chase's opinion for 
the Court explained that if the statute had “simply” removed 
jurisdiction over “a particular class of cases,” it would be 
regarded as “an exercise of the acknowledged power of Con-
gress to make exceptions and prescribe regulations to the 
appellate power.” 13 Wall., at 145, 146. But because the 
withdrawal of jurisdiction was a “means to an end,” founded 
“solely on the application of a rule of decision,” the Court 
held that the law violated the separation of powers. Ibid.; 
see R. Fallon, J. Manning, D. Meltzer, & D. Shapiro, Hart and 
Wechsler's The Federal Courts and the Federal System 324 
(7th ed. 2015) (recognizing that “not every congressional at-
tempt to infuence the outcome of cases, even if phrased in 
jurisdictional language, can be justifed as a valid exercise of 
a power over jurisdiction”). 

Contrary to the plurality, I would hold that Congress exer-
cises the judicial power when it manipulates jurisdictional 
rules to decide the outcome of a particular pending case. 
Because the Legislature has no authority to direct entry of 
judgment for a party, it cannot achieve the same result by 
stripping jurisdiction over a particular proceeding. Does 
the plurality really believe that there is a material difference 
between a law stating “The court lacks jurisdiction over 
Jones's pending suit against Smith” and one stating “In the 
case of Smith v. Jones, Smith wins”? In both instances, 
Congress has resolved the specifc case in Smith's favor. 

Over and over, the plurality intones that § 2(b) does not 
impinge on the judicial power because the provision “changes 
the law.” See ante, at 250–252, 255–259. But all that § 2(b) 
does is deprive the court of jurisdiction in a single proceed-
ing. If that is suffcient to change the law, the plurality's 
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rule “provides no limiting principle” on Congress's ability to 
assume the role of judge and decide the outcome of pending 
cases. Northern Pipeline, 458 U. S., at 73. 

In my view, the concept of “changing the law” must imply 
some measure of generality or preservation of an adjudica-
tive role for the courts. The weight of our jurisdiction strip-
ping precedent bears this out. Almost all of the examples 
the plurality cites, see ante, at 254–255, 258, contemplated 
the wholesale repeal of a generally applicable jurisdictional 
provision. See Hallowell v. Commons, 239 U. S. 506, 508 
(1916) (“The [provision] applies with the same force to all 
cases and was embodied in a statute that no doubt was in-
tended to apply to all.”); Cary v. Curtis, 3 How. 236, 245 
(1845); see also Landgraf v. USI Film Products, 511 U. S. 
244, 274 (1994); Kline v. Burke Constr. Co., 260 U. S. 226, 234 
(1922). The Court, to date, has never sustained a law that 
withdraws jurisdiction over a particular lawsuit. 

The closest analogue is of course Ex parte McCardle, 7 
Wall. 506 (1869), which the plurality nonchalantly cites as one 
of its leading authorities. McCardle arose amid a pitched 
national debate over Reconstruction of the former Confeder-
acy. William McCardle, an unreconstructed newspaper edi-
tor, was being held in military custody for inciting insurrec-
tion. After unsuccessfully applying for federal habeas relief 
in the Circuit Court, McCardle appealed to the Supreme 
Court, raising a broad challenge to the constitutionality of 
Reconstruction. The Court heard argument on his habeas 
appeal over the course of four days in March 1868. Before 
the Court could render its decision, however, the Radical Re-
publican Congress—in an acknowledged effort to sweep the 
case from the docket—enacted a statute withdrawing the 
Supreme Court's appellate jurisdiction in habeas cases. Van 
Alstyne, A Critical Guide to Ex Parte McCardle, 15 Ariz. 
L. Rev. 229, 239–241 (1973). 

The Court unanimously dismissed McCardle's appeal. In 
a brief opinion, Chief Justice Chase sidestepped any consid-
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eration of Congress's attempt to preclude a decision in the 
case. Faced with a “plain[ ] instance of positive exception,” 
the Court held that it lacked power to review McCardle's 
claims. 7 Wall., at 514. 

The Court's decision in McCardle has been alternatively 
described as “caving to the political dominance” of the Radi-
cal Republicans or “acceding to Congress's effort to silence 
the Court.” Meltzer, The Story of Ex parte McCardle, in 
Federal Courts Stories 73 (V. Jackson & J. Resnik eds. 2010). 
Read for all it is worth, the decision is also inconsistent with 
the approach the Court took just three years later in Klein, 
where Chief Justice Chase (a dominant character in this 
drama) stressed that “[i]t is of vital importance” that the 
legislative and judicial powers “be kept distinct.” 13 Wall., 
at 147. 

The facts of McCardle, however, can support a more lim-
ited understanding of Congress's power to divest the courts 
of jurisdiction. For starters, the repealer provision covered 
more than a single pending dispute; it applied to a class of 
cases, barring anyone from invoking the Supreme Court's 
appellate jurisdiction in habeas cases for the next two dec-
ades. In addition, the Court's decision did not foreclose all 
avenues for judicial review of McCardle's complaint. As 
Chase made clear in the penultimate paragraph of the opin-
ion—and confrmed later that year in his opinion for the 
Court in Ex parte Yerger, 8 Wall. 85 (1869)—the statute did 
not deny “the whole appellate power of the Court.” 7 Wall., 
at 515. McCardle, by taking a different procedural route 
and fling an original habeas action, could have had his case 
heard on the merits.3 

3 The plurality surmises that McCardle reserved an alternative avenue 
for relief in response to a perceived problem under the Suspension Clause. 
Ante, at 253, n. 4. But regardless of the basis for that reservation, our 
point is simply that, in sustaining a jurisdictional repeal that leaves a 
claimant without any prospect for relief, the plurality goes beyond what 
the Court in McCardle upheld. 
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Section 2(b), on the other hand, has neither saving grace. 
It ends Patchak's suit for good. His federal case is dis-
missed, and he has no alternative means of review anywhere 
else. See 25 U. S. C. § 1322(a) (providing that state courts, 
absent the consent of the tribe, may not exercise civil juris-
diction over trust land). Section 2(b) thus reaches further 
than the typical jurisdictional repeal, which “takes away no 
substantive right but simply changes the tribunal that is to 
hear the case,” Landgraf, 511 U. S., at 274. Because § 2(b) 
singles out Patchak's suit, specifes how it must be resolved, 
and deprives him of any judicial forum for his claim, the deci-
sion to uphold that provision surpasses even McCardle as the 
highwater mark of legislative encroachment on Article III. 

Indeed, although the stakes of this particular dispute may 
seem insignifcant, the principle that the plurality would en-
shrine is of historic consequence. In no uncertain terms, the 
plurality disavows any limitations on Congress's power to 
determine judicial results, conferring on the Legislature a 
colonial-era authority to pick winners and losers in pending 
litigation as it pleases. The Court in Bank Markazi said it 
was holding the line against this sort of legislative usurpa-
tion. See 578 U. S., at 225–226, and nn. 17, 18. The plural-
ity would yield even that last ditch. 

IV 

While the plurality reaches to read the Gun Lake Act 
as stripping jurisdiction, Justice Ginsburg 's concurrence, 
joined by Justice Sotomayor, strains further to construe 
§ 2(b) as restoring the Government's sovereign immunity 
from suit. To reinstate sovereign immunity after it has 
been waived, Congress must express “an unambiguous inten-
tion to withdraw” a remedy. Ruckelshaus v. Monsanto Co., 
467 U. S. 986, 1019 (1984). Congress has not made that 
showing here. Section 2(b)—which provides that “an action 
. . . relating to the [Bradley Property] . . . shall be promptly 
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dismissed”—bears none of the unmistakable hallmarks of a 
provision withdrawing the sovereign's consent to suit. 

The concurrence frst relies on a hunch, based on the 
Court's earlier determination that Patchak's suit was not 
barred by sovereign immunity. See Patchak I, 567 U. S., at 
224. But hunches do not make for an unambiguous expres-
sion of intent. Nor, of course, does one lone reference to 
“immunity” in the legislative history. United States v. Nor-
dic Village, Inc., 503 U. S. 30, 37 (1992) (“[T]he `unequivocal 
expression' of elimination of sovereign immunity that we in-
sist upon . . . cannot be supplied by a committee report.”). 

Saving the text for last, the concurrence fails to identify a 
single instance where the Court has treated a statute that 
does not mention “immunity,” “consent to be sued,” or even 
the “United States” as restoring sovereign immunity. The 
only basis for its interpretation is the purported similarity 
between the language of the Gun Lake Act and the waiver 
of immunity in the Administrative Procedure Act. In draw-
ing this comparison, however, Justice Ginsburg leaves out 
the critical element of that waiver. See ante, at 264 (opinion 
concurring in judgment). In full, the APA provision states 
that a suit “shall not be dismissed . . . on the ground that 
it is against the United States.” 5 U. S. C. § 702 (emphasis 
added). Section 2(b), as noted, contains no such reference 
to the sovereign. 

As for Justice Breyer's concurrence, “dot[ting] all the i's,” 
“simplif[ying] judicial decisionmaking,” and “eliminat[ing] 
the cost of litigating a lawsuit” are nothing but cavalier eu-
phemisms for exercising the judicial power. Ante, at 261. 
Justice Breyer assumes that § 2(a) is constitutionally un-
objectionable, and that § 2(b) seeks the same “real-world re-
sult.” Ibid. But if § 2(a) is constitutional, it is because the 
provision establishes new substantive standards and leaves 
the court to apply those standards in the frst instance. 
That is the rule set forth plainly in Bank Markazi. And if 
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that is so, § 2(b) does not simply supplement § 2(a)—it short-
circuits the requisite adjudicative process and decides the 
suit outright. The proper allocation of authority under the 
Constitution is very much part of the “real world.” Pursu-
ant to that basic equilibrium, Congress cannot “gild the lily” 
by relieving the Judiciary of its job—applying the law to the 
case before it. 

* * * 

The Framers saw this case coming. They knew that if 
Congress exercised the judicial power, it would be impossible 
“to guard the Constitution and the rights of individuals from 
. . . serious oppressions.” The Federalist No. 78, at 469 (A. 
Hamilton). Patchak thought his rights were violated, and 
went to court. He expected to have his case decided by 
judges whose independence from political pressure was en-
sured by the safeguards of Article III—life tenure and salary 
protection. It was instead decided by Congress, in favor of 
the litigant it preferred, under a law adopted just for the 
occasion. But it is our responsibility under the Constitution 
to decide cases and controversies according to law. It is our 
responsibility to, as the judicial oath provides, “administer 
justice without respect to persons.” 28 U. S. C. § 453. And 
it is our responsibility to “frm[ly]” and “infexibl[y]” resist 
any effort by the Legislature to seize the judicial power for 
itself. The Federalist No. 78, at 470. 

I respectfully dissent. 
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Immigration offcials are authorized to detain certain aliens in the course 
of immigration proceedings while they determine whether those aliens 
may be lawfully present in the country. For example, § 1225(b) of Title 
8 of the U. S. Code authorizes the detention of certain aliens seeking to 
enter the country. Section 1225(b)(1) applies to aliens initially deter-
mined to be inadmissible due to fraud, misrepresentation, or lack of 
valid documentation, and to certain other aliens designated by the At-
torney General in his discretion. Section 1225(b)(2) is a catchall provi-
sion that applies to most other applicants for admission not covered by 
§ 1225(b)(1). Under § 1225(b)(1), aliens are normally ordered removed 
“without further hearing or review,” § 1225(b)(1)(A)(i), but an alien indi-
cating either an intention to apply for asylum or a credible fear of perse-
cution, § 1225(b)(1)(A)(ii), “shall be detained” while that alien's asylum 
application is pending, § 1225(b)(1)(B)(ii). Aliens covered by § 1225(b)(2) 
in turn “shall be detained for a [removal] proceeding” if an immigration 
offcer “determines that [they are] not clearly and beyond a doubt enti-
tled” to admission. § 1225(b)(2)(A). 

The Government is also authorized to detain certain aliens already in 
the country. Section 1226(a)'s default rule permits the Attorney Gen-
eral to issue warrants for the arrest and detention of these aliens pend-
ing the outcome of their removal proceedings. The Attorney General 
“may release” these aliens on bond, “[e]xcept as provided in subsection 
(c) of this section.” Section 1226(c) in turn states that the Attorney 
General “shall take into custody any alien” who falls into one of the 
enumerated categories involving criminal offenses and terrorist activi-
ties, § 1226(c)(1), and specifes that the Attorney General “may release” 
one of those aliens “only if the Attorney General decides” both that 
doing so is necessary for witness-protection purposes and that the alien 
will not pose a danger or fight risk, § 1226(c)(2). 

After a 2004 conviction, respondent Alejandro Rodriguez, a Mexican 
citizen and a lawful permanent resident of the United States, was de-
tained pursuant to § 1226 while the Government sought to remove him. 
In May 2007, while still litigating his removal, Rodriguez fled a habeas 
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petition, claiming that he was entitled to a bond hearing to determine 
whether his continued detention was justifed. As relevant here, he 
and the class of aliens he represents allege that §§ 1225(b), 1226(a), and 
1226(c) do not authorize “prolonged” detention in the absence of an indi-
vidualized bond hearing at which the Government proves by clear and 
convincing evidence that detention remains justified. The District 
Court entered a permanent injunction, and the Ninth Circuit affrmed. 
Relying on the canon of constitutional avoidance, the Ninth Circuit con-
strued §§ 1225(b) and 1226(c) as imposing an implicit 6-month time limit 
on an alien's detention under those sections. After that point, the court 
held, the Government may continue to detain the alien only under the 
authority of § 1226(a). The court then construed § 1226(a) to mean that 
an alien must be given a bond hearing every six months and that deten-
tion beyond the initial 6-month period is permitted only if the Govern-
ment proves by clear and convincing evidence that further detention 
is justifed. 

Held: The judgment is reversed, and the case is remanded. 

804 F. 3d 1060, reversed and remanded. 
Justice Alito delivered the opinion of the Court, except as to Part 

II, concluding that §§ 1225(b), 1226(a), and 1226(c) do not give detained 
aliens the right to periodic bond hearings during the course of their 
detention. The Ninth Circuit misapplied the canon of constitutional 
avoidance in holding otherwise. Pp. 296–314. 

(a) The canon of constitutional avoidance “comes into play only when, 
after the application of ordinary textual analysis, the statute is found 
to be susceptible of more than one [plausible] construction.” Clark v. 
Martinez, 543 U. S. 371, 385. The Ninth Circuit's interpretations of the 
provisions at issue, however, are implausible. Pp. 296–297. 

(b) Read most naturally, §§ 1225(b)(1) and (b)(2) mandate detention of 
applicants for admission until certain proceedings have concluded. 
Until that point, nothing in the statutory text imposes a limit on the 
length of detention, and neither provision says anything about bond 
hearings. Pp. 297–303. 

(1) Nothing in the text of § 1225(b)(1) or § 1225(b)(2) hints that those 
provisions have an implicit 6-month time limit on the length of deten-
tion. Respondents must show that this is a plausible reading in order 
to prevail under the canon of constitutional avoidance, but they simply 
invoke the canon without making any attempt to defend their reading. 

The Ninth Circuit also all but ignored the statutory text, relying in-
stead on Zadvydas v. Davis, 533 U. S. 678, as authority for grafting 
a time limit onto § 1225(b)'s text. There, this Court invoked the 
constitutional-avoidance canon, construing § 1231(a)(6)—which provides 
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that an alien subject to a removal order “may be detained” beyond the 
section's 90-day removal period—to mean that the alien may not be de-
tained beyond “a period reasonably necessary to secure removal,” id., 
at 699, presumptively six months, id., at 701. The Court detected ambi-
guity in the statutory phrase “may be detained” and noted the absence 
of any explicit statutory limit on the length of permissible detention 
following the entry of an order of removal. 

Several material differences distinguish the provisions at issue in this 
case from Zadvydas's interpretation of § 1231(a)(6). To start, the provi-
sions here, unlike § 1231(a)(6), mandate detention for a specifed period 
of time: until immigration offcers have fnished “consider[ing]” the asy-
lum application, § 1225(b)(1)(B)(ii), or until removal proceedings have 
concluded, § 1225(b)(2)(A). Section 1231(a)(6) also uses the ambiguous 
“may,” while §§ 1225(b)(1) and (b)(2) use the unequivocal mandate “shall 
be detained.” There is also a specifc provision authorizing temporary 
parole from § 1225(b) detention “for urgent humanitarian reasons or sig-
nifcant public beneft,” § 1182(d)(5)(A), but no similar release provision 
applies to § 1231(a)(6). That express exception implies that there are 
no other circumstances under which aliens detained under § 1225(b) may 
be released. Pp. 297–301. 

(2) Respondents also claim that the term “for” in §§ 1225(b)(1) and 
(b)(2) mandates detention only until the start of applicable proceedings. 
That is inconsistent with the meanings of “for”—“[d]uring [or] through-
out,” 6 Oxford English Dictionary 26, and “with the object or purpose 
of,” id., at 23—that make sense in the context of the statutory scheme 
as a whole. Nor does respondents' reading align with the historical use 
of “for” in § 1225. Pp. 301–303. 

(c) Section 1226(c)'s language is even clearer. By allowing aliens to 
be released “only if” the Attorney General decides that certain condi-
tions are met, that provision reinforces the conclusion that aliens de-
tained under its authority are not entitled to be released under any 
circumstances other than those expressly recognized by the statute. 
Together with § 1226(a), § 1226(c) makes clear that detention of aliens 
within its scope must continue “pending a decision” on removal. Sec-
tion 1226(c) is thus not silent as to the length of detention. See Demore 
v. Kim, 538 U. S. 510, 529. The provision, by expressly stating that 
covered aliens may be released “only if” certain conditions are met, also 
unequivocally imposes an affrmative prohibition on releasing them 
under any other conditions. Finally, because § 1226(c) and the 
PATRIOT Act apply to different categories of aliens in different ways, 
adopting § 1226(c)'s plain meaning will not make any part of the 
PATRIOT Act, see § 1226a(a)(3), superfuous. Pp. 303–306. 
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(d) Nothing in § 1226(a), which authorizes the Attorney General to 
arrest and detain an alien “pending a decision” on removal and which 
permits the Attorney General to release the alien on bond, supports 
the imposition of periodic bond hearings every six months in which the 
Attorney General must prove by clear and convincing evidence that 
continued detention is necessary. Nor does it hint that the length of de-
tention prior to the bond hearing must be considered in determining 
whether an alien should be released. P. 306. 

(e) The Ninth Circuit should consider the merits of respondents' con-
stitutional arguments in the frst instance. But before doing so, it 
should also reexamine whether respondents can continue litigating their 
claims as a class. Pp. 312–314. 

Alito, J., delivered the opinion of the Court, except as to Part II. Rob-
erts, C. J., and Kennedy, J., joined that opinion in full; Thomas and 
Gorsuch, JJ., joined as to Parts I, III, IV, V, and VI; and Sotomayor, J., 
joined as to Part III–C. Thomas, J., fled an opinion concurring in part 
and concurring in the judgment, in which Gorsuch, J., joined except for 
footnote 6, post, p. 314. Breyer, J., fled a dissenting opinion, in which 
Ginsburg and Sotomayor, JJ., joined, post, p. 326. Kagan, J., took no 
part in the decision of the case. 

Deputy Solicitor General Stewart reargued the cause for 
petitioners. Acting Solicitor General Gershengorn argued 
the cause for petitioners on the original argument. With 
him on the briefs were Principal Deputy Assistant Attorney 
General Mizer, Deputy Solicitor General Kneedler, Deputy 
Assistant Attorneys General Fresco and Branda, August E. 
Flentje, Zachary D. Tripp, Sarah S. Wilson, and Erez R. 
Reuveni. 

Ahilan T. Arulanantham reargued the cause for respond-
ents. With him on the briefs were Michael Kaufman, Jay-
ashri Srikantiah, Mark H. Haddad, Sean A. Commons, 
Judy Rabinovitz, Michael K. T. Tan, Cecillia D. Wang, Ste-
ven R. Shapiro, and David D. Cole.* 

*Briefs of amici curiae urging reversal were fled for the Eagle Forum 
Education & Legal Defense Fund by Lawrence J. Joseph; and for 29 U. S. 
Representatives et al. by Richard A. Samp. 

Briefs of amici curiae urging affrmance were fled for the State of 
California et al. by Xavier Becerra, Attorney General of California, Ed-
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Justice Alito delivered the opinion of the Court, except 
as to Part II.† 

Every day, immigration offcials must determine whether 
to admit or remove the many aliens who have arrived at an 
offcial “port of entry” (e. g., an international airport or bor-
der crossing) or who have been apprehended trying to enter 
the country at an unauthorized location. Immigration off-
cials must also determine on a daily basis whether there are 
grounds for removing any of the aliens who are already pres-
ent inside the country. The vast majority of these determi-

ward C. DuMont, Solicitor General, Michael J. Mongan, Deputy Solicitor 
General, and Samuel P. Siegel and Max Carter-Oberstone, Associate Dep-
uty Solicitors General, and by the Attorneys General for their respective 
States as follows: Maura Healey of Massachusetts, Eric T. Schneiderman 
of New York, Ellen F. Rosenblum of Oregon, Peter F. Kilmartin of Rhode 
Island, Thomas J. Donovan, Jr., of Vermont, and Robert W. Ferguson of 
Washington; for the County of Santa Clara, California, et al. by James R. 
Williams, Greta S. Hansen, David E. Ralph, G. Nicholas Herman, Paula 
Boggs Muething, Kristin M. Bronson, Karl A. Racine, Attorney General 
of the District of Columbia, Susan L. Segal, Dennis J. Herrera, and Peter 
S. Holmes; for the American Bar Association by Linda A. Klein, Jeffrey 
L. Bleich, Ian R. Barker, Benjamin P. Harbuck, and Andrew M. Legolvan; 
for the American Immigration Council et al. by Mark C. Fleming, Sameer 
Ahmed, and Paul R. Q. Wolfson; for Americans for Immigrant Justice 
et al. by Alina Das; for Asian Americans Advancing Justice by Anjan 
Choudhury, David J. Feder, Laboni A. Hoq, Anoop Prasad, Jenny Zhao, 
Cecelia Chang, and Eugene F. Chay; for Detained Legal Services Provid-
ers by Brian J. Murray and Charles Roth; for Human Rights First et al. 
by Eugene M. Gelernter; for the National Association of Criminal Defense 
Lawyers et al. by James J. Farrell and James H. Moon; for the National 
Immigration Project of the National Lawyers Guild et al. by David C. 
Frederick and Sejal Zota; for Nine Retired Immigration Judges and 
Board of Immigration Appeals Members by James J. Beha II and Brian 
R. Matsui; for Professors of Constitutional Law et al. by Dennis B. Auer-
bach, David M. Zionts, and Philip J. Levitz; for the United Nations High 
Commissioner for Refugees by Amy Mason Saharia, Ana C. Reyes, and 
Alice Farmer; for Stephen H. Legomsky et al. by Justin Florence, Aaron 
Katz, Douglas Hallward-Driemeier, and Jonathan Ference-Burke; and for 
43 Social Science Researchers and Professors by Kelsi Brown Corkran. 

†Justice Sotomayor joins only Part III–C of this opinion. 
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nations are quickly made, but in some cases deciding whether 
an alien should be admitted or removed is not as easy. As 
a result, Congress has authorized immigration offcials to de-
tain some classes of aliens during the course of certain immi-
gration proceedings. Detention during those proceedings 
gives immigration offcials time to determine an alien's sta-
tus without running the risk of the alien's either absconding 
or engaging in criminal activity before a fnal decision can 
be made. 

In this case we are asked to interpret three provisions of 
U. S. immigration law that authorize the Government to de-
tain aliens in the course of immigration proceedings. All 
parties appear to agree that the text of these provisions, 
when read most naturally, does not give detained aliens the 
right to periodic bond hearings during the course of their 
detention. But by relying on the constitutional-avoidance 
canon of statutory interpretation, the Court of Appeals for 
the Ninth Circuit held that detained aliens have a statutory 
right to periodic bond hearings under the provisions at issue. 

Under the constitutional-avoidance canon, when statutory 
language is susceptible of multiple interpretations, a court 
may shun an interpretation that raises serious constitutional 
doubts and instead may adopt an alternative that avoids 
those problems. But a court relying on that canon still must 
interpret the statute, not rewrite it. Because the Court of 
Appeals in this case adopted implausible constructions of the 
three immigration provisions at issue, we reverse its judg-
ment and remand for further proceedings. 

I 

A 

To implement its immigration policy, the Government 
must be able to decide (1) who may enter the country and 
(2) who may stay here after entering. 
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1 

That process of decision generally begins at the Nation's 
borders and ports of entry, where the Government must 
determine whether an alien seeking to enter the country 
is admissible. Under § 302, 110 Stat. 3009–579, 8 U. S. C. 
§ 1225, an alien who “arrives in the United States,” or is 
“present” in this country but “has not been admitted,” is 
treated as “an applicant for admission.” § 1225(a)(1). Ap-
plicants for admission must “be inspected by immigration 
offcers” to ensure that they may be admitted into the coun-
try consistent with U. S. immigration law. § 1225(a)(3). 

As relevant here, applicants for admission fall into one of 
two categories, those covered by § 1225(b)(1) and those cov-
ered by § 1225(b)(2). Section 1225(b)(1) applies to aliens 
initially determined to be inadmissible due to fraud, misrep-
resentation, or lack of valid documentation. See § 1225(b) 
(1)(A)(i) (citing §§ 1182(a)(6)(C), (a)(7)). Section 1225(b)(1) 
also applies to certain other aliens designated by the Attor-
ney General in his discretion. See § 1225(b)(1)(A)(iii). Sec-
tion 1225(b)(2) is broader. It serves as a catchall provision 
that applies to all applicants for admission not covered by 
§ 1225(b)(1) (with specifc exceptions not relevant here). See 
§§ 1225(b)(2)(A), (B). 

Both § 1225(b)(1) and § 1225(b)(2) authorize the detention 
of certain aliens. Aliens covered by § 1225(b)(1) are nor-
mally ordered removed “without further hearing or review” 
pursuant to an expedited removal process. § 1225(b)(1) 
(A)(i). But if a § 1225(b)(1) alien “indicates either an inten-
tion to apply for asylum . . . or a fear of persecution,” 
then that alien is referred for an asylum interview. 
§ 1225(b)(1)(A)(ii). If an immigration officer determines 
after that interview that the alien has a credible fear of 
persecution, “the alien shall be detained for further consid-
eration of the application for asylum.” § 1225(b)(1)(B)(ii). 
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Aliens who are instead covered by § 1225(b)(2) are detained 
pursuant to a different process. Those aliens “shall be de-
tained for a [removal] proceeding” if an immigration offcer 
“determines that [they are] not clearly and beyond a doubt 
entitled to be admitted” into the country. § 1225(b)(2)(A). 

Regardless of which of those two sections authorizes their 
detention, applicants for admission may be temporarily 
released on parole “for urgent humanitarian reasons or sig-
nifcant public beneft.” § 1182(d)(5)(A); see also 8 CFR 
§§ 212.5(b), 235.3 (2017). Such parole, however, “shall not 
be regarded as an admission of the alien.” 8 U. S. C. 
§ 1182(d)(5)(A). Instead, when the purpose of the parole has 
been served, “the alien shall forthwith return or be returned 
to the custody from which he was paroled and thereafter his 
case shall continue to be dealt with in the same manner 
as that of any other applicant for admission to the United 
States.” Ibid. 

2 

Even once inside the United States, aliens do not have an 
absolute right to remain here. For example, an alien pres-
ent in the country may still be removed if he or she falls 
“within one or more . . . classes of deportable aliens.” 
§ 1227(a). That includes aliens who were inadmissible at the 
time of entry or who have been convicted of certain criminal 
offenses since admission. See §§ 1227(a)(1), (2). 

Section 1226 generally governs the process of arresting 
and detaining that group of aliens pending their removal. 
As relevant here, § 1226 distinguishes between two different 
categories of aliens. Section 1226(a) sets out the default 
rule: The Attorney General may issue a warrant for the ar-
rest and detention of an alien “pending a decision on whether 
the alien is to be removed from the United States.” 
§ 1226(a). “Except as provided in subsection (c) of this sec-
tion,” the Attorney General “may release” an alien detained 
under § 1226(a) “on . . . bond” or “conditional parole.” Ibid. 
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Section 1226(c), however, carves out a statutory category 
of aliens who may not be released under § 1226(a). Under 
§ 1226(c), the “Attorney General shall take into custody any 
alien” who falls into one of several enumerated categories 
involving criminal offenses and terrorist activities. 
§ 1226(c)(1). The Attorney General may release aliens in 
those categories “only if the Attorney General decides . . . 
that release of the alien from custody is necessary” for 
witness-protection purposes and “the alien satisfes the At-
torney General that the alien will not pose a danger to the 
safety of other persons or of property and is likely to appear 
for any scheduled proceeding.” § 1226(c)(2). Any release 
under those narrow conditions “shall take place in accord-
ance with a procedure that considers the severity of the of-
fense committed by the alien.” Ibid.1 

In sum, U. S. immigration law authorizes the Government 
to detain certain aliens seeking admission into the country 
under §§ 1225(b)(1) and (b)(2). It also authorizes the Gov-
ernment to detain certain aliens already in the country pend-
ing the outcome of removal proceedings under §§ 1226(a) 
and (c). The primary issue is the proper interpretation of 
§§ 1225(b), 1226(a), and 1226(c). 

B 

Respondent Alejandro Rodriguez is a Mexican citizen. 
Since 1987, he has also been a lawful permanent resident 
of the United States. In April 2004, after Rodriguez was 
convicted of a drug offense and theft of a vehicle, the Gov-

1 Anyone who believes that he is not covered by § 1226(c) may also ask 
for what is known as a “Joseph hearing.” See Matter of Joseph, 22 I. & 
N. Dec. 799 (BIA 1999). At a Joseph hearing, that person “may avoid 
mandatory detention by demonstrating that he is not an alien, was not 
convicted of the predicate crime, or that the [Government] is otherwise 
substantially unlikely to establish that he is in fact subject to mandatory 
detention.” Demore v. Kim, 538 U. S. 510, 514, n. 3 (2003). Whether re-
spondents are entitled to Joseph hearings is not before this Court. 
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ernment detained him under § 1226 and sought to remove 
him from the country. At his removal hearing, Rodriguez 
argued both that he was not removable and, in the alterna-
tive, that he was eligible for relief from removal. In July 
2004, an Immigration Judge ordered Rodriguez deported to 
Mexico. Rodriguez chose to appeal that decision to the 
Board of Immigration Appeals, but fve months later the 
Board agreed that Rodriguez was subject to mandatory re-
moval. Once again, Rodriguez chose to seek further review, 
this time petitioning the Court of Appeals for the Ninth Cir-
cuit for review of the Board's decision. 

In May 2007, while Rodriguez was still litigating his re-
moval in the Court of Appeals, he fled a habeas petition in 
the District Court for the Central District of California, al-
leging that he was entitled to a bond hearing to determine 
whether his continued detention was justifed. Rodriguez's 
case was consolidated with another, similar case brought by 
Alejandro Garcia, and together they moved for class certif-
cation. The District Court denied their motion, but the 
Court of Appeals for the Ninth Circuit reversed. See Ro-
driguez v. Hayes, 591 F. 3d 1105, 1111 (2010). It concluded 
that the proposed class met the certifcation requirements of 
Rule 23 of the Federal Rules of Civil Procedure, and it re-
manded the case to the District Court. Id., at 1111, 1126. 

On remand, the District Court certifed the following class: 
“[A]ll non-citizens within the Central District of Califor-
nia who: (1) are or were detained for longer than six 
months pursuant to one of the general immigration de-
tention statutes pending completion of removal proceed-
ings, including judicial review, (2) are not and have not 
been detained pursuant to a national security detention 
statute, and (3) have not been afforded a hearing to de-
termine whether their detention is justifed.” Class 
Certifcation Order in Rodriguez v. Hayes, No. CV 07– 
03239 (CD Cal., Apr. 5, 2010). 

The District Court named Rodriguez as class representative 
of the newly certifed class, ibid., and then organized the 
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class into four subclasses based on the four “general immi-
gration detention statutes” under which it understood the 
class members to be detained: Sections 1225(b), 1226(a), 
1226(c), and 1231(a). See Order Granting Plaintiff 's Motion 
for Class Certifcation in Rodriguez v. Holder, No. CV 07– 
03239 (CD Cal., Mar. 8, 2011) (2011 Order); Rodriguez v. Rob-
bins, 715 F. 3d 1127, 1130–1131 (CA9 2013). Each of the four 
subclasses was certifed to pursue declaratory and injunctive 
relief. 2011 Order. On appeal, the Court of Appeals held 
that the § 1231(a) subclass had been improperly certifed, but 
it affrmed the certifcation of the other three subclasses. 
See Rodriguez v. Robbins, 804 F. 3d 1060, 1074, 1085–1086 
(CA9 2015). 

In their complaint, Rodriguez and the other respondents 
argued that the relevant statutory provisions—§§ 1225(b), 
1226(a), and 1226(c)—do not authorize “prolonged” detention 
in the absence of an individualized bond hearing at which the 
Government proves by clear and convincing evidence that 
the class member's detention remains justifed. Absent 
such a bond-hearing requirement, respondents continued, 
those three provisions would violate the Due Process Clause 
of the Fifth Amendment. In their prayer for relief, re-
spondents thus asked the District Court to require the Gov-
ernment “to provide, after giving notice, individual hearings 
before an immigration judge for . . . each member of the class, 
at which [the Government] will bear the burden to prove by 
clear and convincing evidence that no reasonable conditions 
will ensure the detainee's presence in the event of removal 
and protect the community from serious danger, despite the 
prolonged length of detention at issue.” Third Amended 
Complaint in Rodriguez v. Holder, No. CV 07–03239, p. 31 
(CD Cal., Oct. 22, 2010). Respondents also sought declara-
tory relief. Ibid. 

As relevant here, the District Court entered a permanent 
injunction in line with the relief sought by respondents, and 
the Court of Appeals affrmed. See 804 F. 3d, at 1065. Re-
lying heavily on the canon of constitutional avoidance, the 
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Court of Appeals construed §§ 1225(b) and 1226(c) as impos-
ing an implicit 6-month time limit on an alien's detention 
under these sections. Id., at 1079, 1082. After that point, 
the Court of Appeals held, the Government may continue to 
detain the alien only under the authority of § 1226(a). Ibid. 
The Court of Appeals then construed § 1226(a) to mean that 
an alien must be given a bond hearing every six months and 
that detention beyond the initial 6-month period is permitted 
only if the Government proves by clear and convincing evi-
dence that further detention is justifed. Id., at 1085, 1087. 

The Government petitioned this Court for review of that 
decision, and we granted certiorari. 579 U. S. 917 (2016). 

II 

Before reaching the merits of the lower court's interpreta-
tion, we briefy address whether we have jurisdiction to 
entertain respondents' claims. We discuss two potential ob-
stacles, 8 U. S. C. §§ 1252(b)(9) and 1226(e). 

A 

Under § 1252(b)(9): 

“Judicial review of all questions of law and fact, in-
cluding interpretation and application of constitutional 
and statutory provisions, arising from any action taken 
or proceeding brought to remove an alien from the 
United States under this subchapter [including §§ 1225 
and 1226] shall be available only in judicial review of a 
fnal order under this section.” 

This provision does not deprive us of jurisdiction. We are 
required in this case to decide “questions of law,” specifcally, 
whether, contrary to the decision of the Court of Appeals, 
certain statutory provisions require detention without a 
bond hearing. We assume for the sake of argument that the 
actions taken with respect to all the aliens in the certifed 
class constitute “action[s] taken . . . to remove [them] from 
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the United States.” 2 On that assumption, the applicability 
of § 1252(b)(9) turns on whether the legal questions that we 
must decide “aris[e] from” the actions taken to remove 
these aliens. 

It may be argued that this is so in the sense that if those 
actions had never been taken, the aliens would not be in 
custody at all. But this expansive interpretation of 
§ 1252(b)(9) would lead to staggering results. Suppose, for 
example, that a detained alien wishes to assert a claim under 
Bivens v. Six Unknown Fed. Narcotics Agents, 403 U. S. 388 
(1971), based on allegedly inhumane conditions of confne-
ment. See, e. g., Ziglar v. Abbasi, 582 U. S. 120, 146–149 
(2017). Or suppose that a detained alien brings a state-law 
claim for assault against a guard or fellow detainee. Or sup-
pose that an alien is injured when a truck hits the bus trans-
porting aliens to a detention facility, and the alien sues the 
driver or owner of the truck. The “questions of law and 
fact” in all those cases could be said to “aris[e] from” actions 
taken to remove the aliens in the sense that the aliens' inju-
ries would never have occurred if they had not been placed 
in detention. But cramming judicial review of those ques-
tions into the review of fnal removal orders would be 
absurd. 

Interpreting “arising from” in this extreme way would 
also make claims of prolonged detention effectively unre-
viewable. By the time a fnal order of removal was eventu-
ally entered, the allegedly excessive detention would have 
already taken place. And of course, it is possible that no 
such order would ever be entered in a particular case, de-
priving that detainee of any meaningful chance for judicial 
review. 

In past cases, when confronted with capacious phrases like 
“arising from,” we have eschewed “ ̀ uncritical literalism' ” 

2 It is questionable whether this is true for aliens who are detained 
under 8 U. S. C. § 1225(b)(1)(B)(ii) for consideration of their asylum 
applications. 
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leading to results that “ ̀ no sensible person could have in-
tended.' ” Gobeille v. Liberty Mut. Ins. Co., 577 U. S. 312, 
319 (2016) (interpreting phrase “relate to” in the Employee 
Retirement Income Security Act of 1974's pre-emption provi-
sion). See also, e. g., FERC v. Electric Power Supply Assn., 
577 U. S. 260, 277–278 (2016) (interpreting term “affecting” 
in Federal Power Act); Maracich v. Spears, 570 U. S. 48, 59– 
61 (2013) (interpreting phrase “in connection with” in Driv-
er's Privacy Protection Act); Dan's City Used Cars, Inc. v. 
Pelkey, 569 U. S. 251, 260–261 (2013) (interpreting phrase 
“related to” in Federal Aviation Administration Authoriza-
tion Act); Celotex Corp. v. Edwards, 514 U. S. 300, 308 (1995) 
(interpreting phrase “related to” in Bankruptcy Act). In 
Reno v. American-Arab Anti-Discrimination Comm., 525 
U. S. 471, 482 (1999), we took this approach in construing 
the very phrase that appears in § 1252(b)(9). A neighboring 
provision of the Immigration and Nationality Act refers to 
“any cause or claim by or on behalf of any alien arising 
from the decision or action by the Attorney General to com-
mence proceedings, adjudicate cases, or execute removal or-
ders against any alien under this chapter.” 8 U. S. C. 
§ 1252(g) (emphasis added). We did not interpret this lan-
guage to sweep in any claim that can technically be said to 
“arise from” the three listed actions of the Attorney Gen-
eral. Instead, we read the language to refer to just those 
three specifc actions themselves. American-Arab Anti-
Discrimination Comm., supra, at 482–483. 

The parties in this case have not addressed the scope of 
§ 1252(b)(9), and it is not necessary for us to attempt to pro-
vide a comprehensive interpretation. For present purposes, 
it is enough to note that respondents are not asking for re-
view of an order of removal; they are not challenging the 
decision to detain them in the frst place or to seek removal; 
and they are not even challenging any part of the process by 
which their removability will be determined. Under these 
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circumstances, § 1252(b)(9) does not present a jurisdictional 
bar.3 

B 

We likewise hold that § 1226(e) does not bar us from consid-
ering respondents' claims. 

That provision states: 

“The Attorney General's discretionary judgment re-
garding the application of [§ 1226] shall not be subject to 
review. No court may set aside any action or decision 
by the Attorney General under this section regarding 
the detention or release of any alien or the grant, revo-
cation, or denial of bond or parole.” § 1226(e). 

As we have previously explained, § 1226(e) precludes an alien 
from “challeng[ing] a `discretionary judgment' by the Attor-
ney General or a `decision' that the Attorney General has 
made regarding his detention or release.” Demore v. Kim, 
538 U. S. 510, 516 (2003). But § 1226(e) does not preclude 
“challenges [to] the statutory framework that permits [the 
alien's] detention without bail.” Id., at 517. 

Respondents mount that second type of challenge here. 
First and foremost, they are challenging the extent of 
the Government's detention authority under the “statutory 

3 The concurrence contends that “detention is an `action taken . . . to 
remove' an alien” and that therefore “even the narrowest reading of `aris-
ing from' must cover” the claims raised by respondents. Post, at 318 
(Thomas, J., concurring in part and concurring in judgment). We do not 
follow this logic. We will assume for the sake of argument that detention 
is an action taken “to remove an alien,” i. e., for the purpose of removing 
an alien, rather than simply an action aimed at ensuring that the alien 
does not fee or commit a crime while his proceedings are pending. But 
even if we proceed on the basis of that assumption, we do not see what it 
proves. The question is not whether detention is an action taken to re-
move an alien but whether the legal questions in this case arise from such 
an action. And for the reasons explained above, those legal questions are 
too remote from the actions taken to fall within the scope of § 1252(b)(9). 
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framework” as a whole. If that challenge fails, they are 
then contesting the constitutionality of the entire statutory 
scheme under the Fifth Amendment. Because the extent 
of the Government's detention authority is not a matter of 
“discretionary judgment,” “action,” or “decision,” respond-
ents' challenge to “the statutory framework that permits 
[their] detention without bail,” ibid., falls outside of the scope 
of § 1226(e). We may therefore consider the merits of their 
claims. 

III 

When “a serious doubt” is raised about the constitutional-
ity of an Act of Congress, “it is a cardinal principle that this 
Court will frst ascertain whether a construction of the stat-
ute is fairly possible by which the question may be avoided.” 
Crowell v. Benson, 285 U. S. 22, 62 (1932). Relying on this 
canon of constitutional avoidance, the Court of Appeals con-
strued §§ 1225(b), 1226(a), and 1226(c) to limit the permissible 
length of an alien's detention without a bond hearing. With-
out such a construction, the Court of Appeals believed, the 
“ ̀ prolonged detention without adequate procedural protec-
tions' ” authorized by the provisions “ ̀ would raise serious 
constitutional concerns.' ” 804 F. 3d, at 1077 (quoting Casas-
Castrillon v. Department of Homeland Security, 535 F. 3d 
942, 950 (CA9 2008)). 

The canon of constitutional avoidance “comes into play 
only when, after the application of ordinary textual analysis, 
the statute is found to be susceptible of more than one con-
struction.” Clark v. Martinez, 543 U. S. 371, 385 (2005). In 
the absence of more than one plausible construction, the 
canon simply “ ̀ has no application.' ” Warger v. Shauers, 574 
U. S. 40, 50 (2014) (quoting United States v. Oakland Canna-
bis Buyers' Cooperative, 532 U. S. 483, 494 (2001)). 

The Court of Appeals misapplied the canon in this case 
because its interpretations of the three provisions at issue 
here are implausible. In Parts III–A and III–B, we hold 
that, subject only to express exceptions, §§ 1225(b) and 
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1226(c) authorize detention until the end of applicable pro-
ceedings. And in Part III–C, we hold that there is no justi-
fcation for any of the procedural requirements that the 
Court of Appeals layered onto § 1226(a) without any arguable 
statutory foundation. 

A 

As noted, § 1225(b) applies primarily to aliens seeking 
entry into the United States (“applicants for admission” in 
the language of the statute). Section 1225(b) divides these 
applicants into two categories. First, certain aliens claim-
ing a credible fear of persecution under § 1225(b)(1) “shall 
be detained for further consideration of the application for 
asylum.” § 1225(b)(1)(B)(ii). Second, aliens falling within 
the scope of § 1225(b)(2) “shall be detained for a [removal] 
proceeding.” § 1225(b)(2)(A). 

Read most naturally, §§ 1225(b)(1) and (b)(2) thus mandate 
detention of applicants for admission until certain proceed-
ings have concluded. Section 1225(b)(1) aliens are detained 
for “further consideration of the application for asylum,” and 
§ 1225(b)(2) aliens are in turn detained for “[removal] pro-
ceeding[s].” Once those proceedings end, detention under 
§ 1225(b) must end as well. Until that point, however, noth-
ing in the statutory text imposes any limit on the length 
of detention. And neither § 1225(b)(1) nor § 1225(b)(2) says 
anything whatsoever about bond hearings. 

Despite the clear language of §§ 1225(b)(1) and (b)(2), re-
spondents argue—and the Court of Appeals held—that those 
provisions nevertheless can be construed to contain implicit 
limitations on the length of detention. But neither of 
the two limiting interpretations offered by respondents is 
plausible. 

1 

First, respondents argue that §§ 1225(b)(1) and (b)(2) con-
tain an implicit 6-month limit on the length of detention. 
Once that 6-month period elapses, respondents contend, 
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aliens previously detained under those provisions must in-
stead be detained under the authority of § 1226(a), which 
allows for bond hearings in certain circumstances. 

There are many problems with this interpretation. Noth-
ing in the text of § 1225(b)(1) or § 1225(b)(2) even hints that 
those provisions restrict detention after six months, but re-
spondents do not engage in any analysis of the text. In-
stead, they simply cite the canon of constitutional avoidance 
and urge this Court to use that canon to read a “six-month 
reasonableness limitation” into § 1225(b). Brief for Re-
spondents 48. 

That is not how the canon of constitutional avoidance 
works. Spotting a constitutional issue does not give a court 
the authority to rewrite a statute as it pleases. Instead, 
the canon permits a court to “choos[e] between competing 
plausible interpretations of a statutory text.” Clark, 
supra, at 381 (emphasis added). To prevail, respondents 
must thus show that § 1225(b)'s detention provisions may 
plausibly be read to contain an implicit 6-month limit. And 
they do not even attempt to defend that reading of the text. 

In much the same manner, the Court of Appeals all but 
ignored the statutory text. Instead, it read Zadvydas v. 
Davis, 533 U. S. 678 (2001), as essentially granting a license 
to graft a time limit onto the text of § 1225(b). Zadvydas, 
however, provides no such authority. 

Zadvydas concerned § 1231(a)(6), which authorizes the de-
tention of aliens who have already been ordered removed 
from the country. Under this section, when an alien is or-
dered removed, the Attorney General is directed to complete 
removal within a period of 90 days, 8 U. S. C. § 1231(a)(1)(A), 
and the alien must be detained during that period, 
§ 1231(a)(2). After that time elapses, however, § 1231(a)(6) 
provides only that certain aliens “may be detained” while 
efforts to complete removal continue. (Emphasis added.) 

In Zadvydas, the Court construed § 1231(a)(6) to mean 
that an alien who has been ordered removed may not be 
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detained beyond “a period reasonably necessary to secure 
removal,” 533 U. S., at 699, and it further held that six 
months is a presumptively reasonable period, id., at 701. 
After that, the Court concluded, if the alien “provides good 
reason to believe that there is no signifcant likelihood of re-
moval in the reasonably foreseeable future,” the Government 
must either rebut that showing or release the alien. Ibid. 

The Zadvydas Court justifed this interpretation by invok-
ing the constitutional-avoidance canon, and the Court de-
fended its resort to that canon on the ground that § 1231(a)(6) 
is ambiguous. Specifcally, the Court detected ambiguity in 
the statutory phrase “may be detained.” “ ̀ [M]ay,' ” the 
Court said, “suggests discretion” but not necessarily “unlim-
ited discretion. In that respect the word `may' is ambigu-
ous.” Id., at 697. The Court also pointed to the absence 
of any explicit statutory limit on the length of permissible 
detention following the entry of an order of removal. Ibid. 

Zadvydas represents a notably generous application of the 
constitutional-avoidance canon, but the Court of Appeals in 
this case went much further. It failed to address whether 
Zadvydas's reasoning may fairly be applied in this case de-
spite the many ways in which the provision in question in 
Zadvydas, § 1231(a)(6), differs materially from those at issue 
here, §§ 1225(b)(1) and (b)(2). Those differences preclude 
the reading adopted by the Court of Appeals. 

To start, §§ 1225(b)(1) and (b)(2), unlike § 1231(a)(6), pro-
vide for detention for a specifed period of time. Section 
1225(b)(1) mandates detention “for further consideration of 
the application for asylum,” § 1225(b)(1)(B)(ii), and 
§ 1225(b)(2) requires detention “for a [removal] proceeding,” 
§ 1225(b)(2)(A). The plain meaning of those phrases is that 
detention must continue until immigration offcers have fn-
ished “consider[ing]” the application for asylum, § 1225(b) 
(1)(B)(ii), or until removal proceedings have concluded, 
§ 1225(b)(2)(A). By contrast, Congress left the permissible 
length of detention under § 1231(a)(6) unclear. 
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Moreover, in Zadvydas, the Court saw ambiguity in 
§ 1231(a)(6)'s use of the word “may.” Here, by contrast, 
§§ 1225(b)(1) and (b)(2) do not use the word “may.” Instead, 
they unequivocally mandate that aliens falling within their 
scope “shall” be detained. “Unlike the word `may,' which 
implies discretion, the word `shall' usually connotes a re-
quirement.” Kingdomware Technologies, Inc. v. United 
States, 579 U. S. 162, 171 (2016). That requirement of deten-
tion precludes a court from fnding ambiguity here in the 
way that Zadvydas found ambiguity in § 1231(a)(6). 

Zadvydas's reasoning is particularly inapt here because 
there is a specific provision authorizing release from 
§ 1225(b) detention whereas no similar release provision ap-
plies to § 1231(a)(6). With a few exceptions not relevant 
here, the Attorney General may “for urgent humanitarian 
reasons or signifcant public beneft” temporarily parole 
aliens detained under §§ 1225(b)(1) and (b)(2). 8 U. S. C. 
§ 1182(d)(5)(A). That express exception to detention implies 
that there are no other circumstances under which aliens de-
tained under § 1225(b) may be released. See A. Scalia & 
B. Garner, Reading Law 107 (2012) (“Negative-Implication 
Canon[:] The expression of one thing implies the exclusion 
of others (expressio unius est exclusio alterius)”). That 
negative implication precludes the sort of implicit time limit 
on detention that we found in Zadvydas.4 

In short, a series of textual signals distinguishes the provi-
sions at issue in this case from Zadvydas's interpretation of 
§ 1231(a)(6). While Zadvydas found § 1231(a)(6) to be am-
biguous, the same cannot be said of §§ 1225(b)(1) and (b)(2): 

4 According to the dissent, we could have applied the expressio unius 
canon in Zadvydas as well because there was also an “alternative avenue 
for relief, namely, bail,” available for aliens detained under § 1231(a)(6). 
Post, at 349 (opinion of Breyer, J.). But the dissent overlooks the fact 
that the provision granting bail was precisely the same provision that the 
Court purported to be interpreting, so the canon was not applicable. See 
533 U. S., at 683. 
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Both provisions mandate detention until a certain point and 
authorize release prior to that point only under limited cir-
cumstances. As a result, neither provision can reasonably 
be read to limit detention to six months. 

2 

In this Court, respondents advance an interpretation of 
the language of §§ 1225(b)(1) and (b)(2) that was never made 
below, namely, that the term “for,” which appears in both 
provisions, mandates detention only until the start of applica-
ble proceedings rather than all the way through to their con-
clusion. Respondents contrast the language of §§ 1225(b)(1) 
and (b)(2) authorizing detention “for” further proceedings 
with another provision's authorization of detention “pending” 
further proceedings. See 8 U. S. C. § 1225(b)(1)(B)(iii)(IV) 
(“Any alien . . . shall be detained pending a fnal determina-
tion of credible fear of persecution and, if found not to have 
such a fear, until removed”). According to respondents, that 
distinction between “for” and “pending” makes an enormous 
difference. As they see things, the word “pending” author-
izes detention throughout subsequent proceedings, but the 
term “for” means that detention authority ends once subse-
quent proceedings begin. As a result, respondents argue, 
once the applicable proceedings commence, §§ 1225(b)(1) and 
(b)(2) no longer authorize detention, and the Government 
must instead look to § 1226(a) for continued detention 
authority. 

That interpretation is inconsistent with ordinary English 
usage and is incompatible with the rest of the statute. To 
be sure, “for” can sometimes mean “in preparation for or 
anticipation of.” 6 Oxford English Dictionary 24 (2d ed. 
1989) (OED). But “for” can also mean “[d]uring [or] 
throughout,” id., at 26, as well as “with the object or purpose 
of,” id., at 23; see also American Heritage Dictionary 709 (3d 
ed. 1992) (“Used to indicate the object, aim, or purpose of 
an action or activity”; “Used to indicate amount, extent, or 
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duration”); Random House Dictionary of the English Lan-
guage 747 (2d ed. 1987) (“with the object or purpose of”; 
“during the continuance of”); Webster's Third New Interna-
tional Dictionary 886 (1993) (“with the purpose or object of”; 
“to the . . . duration of”). And here, only that second set 
of defnitions makes sense in the context of the statutory 
scheme as a whole. 

For example, respondents argue that, once detention au-
thority ends under §§ 1225(b)(1) and (b)(2), aliens can be de-
tained only under § 1226(a). But that section authorizes de-
tention only “[o]n a warrant issued” by the Attorney General 
leading to the alien's arrest. § 1226(a). If respondents' in-
terpretation of § 1225(b) were correct, then the Government 
could detain an alien without a warrant at the border, but 
once removal proceedings began, the Attorney General 
would have to issue an arrest warrant in order to continue 
detaining the alien. To put it lightly, that makes little sense. 

Nor does respondents' interpretation of the word “for” 
align with the way Congress has historically used that word 
in § 1225. Consider that section's text prior to the enact-
ment of the Illegal Immigration Reform and Immigrant Re-
sponsibility Act of 1996, 110 Stat. 3009–546. Under the 
older version of § 1225(b), “[e]very alien” within its scope 
“who may not appear . . . to be clearly and beyond a doubt 
entitled to [entry] shall be detained for further inquiry to be 
conducted by a special inquiry offcer.” 8 U. S. C. § 1225(b) 
(1994 ed.). It would make no sense to read “for further in-
quiry” as authorizing detention of the alien only until the 
start of the inquiry; Congress obviously did not mean to 
allow aliens to feel free to leave once immigration offcers 
asked their frst question. 

In sum, §§ 1225(b)(1) and (b)(2) mandate detention of aliens 
throughout the completion of applicable proceedings and not 
just until the moment those proceedings begin. Of course, 
other provisions of the immigration statutes do authorize 
detention “pending” other proceedings or “until” a certain 
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point. See post, at 348 (Breyer, J., dissenting) (quoting 
§ 1225(b)(1)(B)(iii)(IV)). But there is no “canon of interpre-
tation that forbids interpreting different words used in dif-
ferent parts of the same statute to mean roughly the same 
thing.” Kirtsaeng v. John Wiley & Sons, Inc., 568 U. S. 519, 
540 (2013). We decline to invent and apply such a canon 
here. 

B 

While the language of §§ 1225(b)(1) and (b)(2) is quite clear, 
§ 1226(c) is even clearer. As noted, § 1226 applies to aliens 
already present in the United States. Section 1226(a) cre-
ates a default rule for those aliens by permitting—but not 
requiring—the Attorney General to issue warrants for their 
arrest and detention pending removal proceedings. Section 
1226(a) also permits the Attorney General to release those 
aliens on bond, “[e]xcept as provided in subsection (c) of this 
section.” Section 1226(c) in turn states that the Attorney 
General “shall take into custody any alien” who falls into one 
of the enumerated categories involving criminal offenses and 
terrorist activities. § 1226(c)(1). Section 1226(c) then goes 
on to specify that the Attorney General “may release” one 
of those aliens “only if the Attorney General decides” both 
that doing so is necessary for witness-protection purposes 
and that the alien will not pose a danger or fight risk. 
§ 1226(c)(2) (emphasis added). 

Like § 1225(b), § 1226(c) does not on its face limit the length 
of the detention it authorizes. In fact, by allowing aliens to 
be released “only if” the Attorney General decides that cer-
tain conditions are met, § 1226(c) reinforces the conclusion 
that aliens detained under its authority are not entitled to be 
released under any circumstances other than those expressly 
recognized by the statute. And together with § 1226(a), 
§ 1226(c) makes clear that detention of aliens within its scope 
must continue “pending a decision on whether the alien is to 
be removed from the United States.” § 1226(a). 
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In a reprise of their interpretation of § 1225(b), respond-
ents argue, and the Court of Appeals held, that § 1226(c) 
should be interpreted to include an implicit 6-month time 
limit on the length of mandatory detention. Once again, 
that interpretation falls far short of a “plausible statutory 
construction.” 

In defense of their statutory reading, respondents frst 
argue that § 1226(c)'s “silence” as to the length of detention 
“cannot be construed to authorize prolonged mandatory de-
tention, because Congress must use `clearer terms' to author-
ize `long-term detention.' ” Brief for Respondents 34 (quot-
ing Zadvydas, 533 U. S., at 697). But § 1226(c) is not “silent” 
as to the length of detention. It mandates detention “pend-
ing a decision on whether the alien is to be removed from 
the United States,” § 1226(a), and it expressly prohibits 
release from that detention except for narrow, witness-
protection purposes. Even if courts were permitted to fash-
ion 6-month time limits out of statutory silence, they cer-
tainly may not transmute existing statutory language into 
its polar opposite. The constitutional-avoidance canon does 
not countenance such textual alchemy. 

Indeed, we have held as much in connection with § 1226(c) 
itself. In Demore v. Kim, 538 U. S., at 529, we distinguished 
§ 1226(c) from the statutory provision in Zadvydas by point-
ing out that detention under § 1226(c) has “a defnite termina-
tion point”: the conclusion of removal proceedings. As we 
made clear there, that “defnite termination point”—and not 
some arbitrary time limit devised by courts—marks the end 
of the Government's detention authority under § 1226(c). 

Respondents next contend that § 1226(c)'s limited authori-
zation for release for witness-protection purposes does not 
imply that other forms of release are forbidden, but this ar-
gument defes the statutory text. By expressly stating that 
the covered aliens may be released “only if” certain condi-
tions are met, § 1226(c)(2), the statute expressly and unequiv-
ocally imposes an affrmative prohibition on releasing de-
tained aliens under any other conditions. 
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Finally, respondents point to a provision enacted as part 
of the PATRIOT Act5 and contend that their reading of 
§ 1226(c) is needed to prevent that provision from being su-
perfuous. That argument, however, misreads both statu-
tory provisions. Although the two provisions overlap in 
part, they are by no means congruent. 

Two differences stand out. First, § 1226(c) and the 
PATRIOT Act cover different categories of aliens. Both 
apply to certain terrorist suspects, but only § 1226(c) reaches 
aliens convicted of other more common criminal offenses. 
See §§ 1226(c)(1)(A)–(C) (aliens inadmissible or deportable 
under § 1182(a)(2); §§ 1227(a)(2)(A)(ii), (A)(iii), (B), (C), and 
(D); and § 1227(a)(2)(A)(i) under certain conditions). For its 
part, the PATRIOT Act casts a wider net than § 1226(c) inso-
far as it encompasses certain threats to national security not 
covered by § 1226(c). See § 1226a(a)(3) (aliens described in 
§§ 1182(a)(3)(A)(i), (iii), and 1227(a)(4)(A)(i), (iii), as well as 
aliens “engaged in any other activity that endangers the 
national security of the United States”). In addition, the 
Government's detention authority under § 1226(c) and the 
PATRIOT Act is not the same. Under § 1226(c), the Govern-
ment must detain an alien until “a decision on whether the 
alien is to be removed” is made. § 1226(a) (emphasis added). 
But, subject to exceptions not relevant here, the PATRIOT 
Act authorizes the Government to detain an alien “until the 
alien is removed.” § 1226a(a)(2) (emphasis added). 

Far from being redundant, then, § 1226(c) and the 
PATRIOT Act apply to different categories of aliens in dif-
ferent ways. There is thus no reason to depart from the 
plain meaning of § 1226(c) in order to avoid making the provi-
sion superfuous. 

We hold that § 1226(c) mandates detention of any alien fall-
ing within its scope and that detention may end prior to the 

5 See Uniting and Strengthening America by Providing Appropriate 
Tools Required to Intercept and Obstruct Terrorism Act of 2001 
(PATRIOT Act), 115 Stat. 272. 
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conclusion of removal proceedings “only if ” the alien is re-
leased for witness-protection purposes. 

C 

Finally, as noted, § 1226(a) authorizes the Attorney Gen-
eral to arrest and detain an alien “pending a decision on 
whether the alien is to be removed from the United States.” 
As long as the detained alien is not covered by § 1226(c), the 
Attorney General “may release” the alien on “bond . . . or 
conditional parole.” § 1226(a). Federal regulations provide 
that aliens detained under § 1226(a) receive bond hearings 
at the outset of detention. See 8 CFR §§ 236.1(d)(1), 
1236.1(d)(1). 

The Court of Appeals ordered the Government to provide 
procedural protections that go well beyond the initial bond 
hearing established by existing regulations—namely, peri-
odic bond hearings every six months in which the Attorney 
General must prove by clear and convincing evidence that 
the alien's continued detention is necessary. Nothing in 
§ 1226(a)'s text—which says only that the Attorney General 
“may release” the alien “on . . . bond”—even remotely sup-
ports the imposition of either of those requirements. Nor 
does § 1226(a)'s text even hint that the length of detention 
prior to a bond hearing must specifcally be considered in 
determining whether the alien should be released. 

IV 

For these reasons, the meaning of the relevant statutory 
provisions is clear—and clearly contrary to the decision of 
the Court of Appeals. But the dissent is undeterred. It 
begins by ignoring the statutory language for as long as 
possible, devoting the frst two-thirds of its opinion to a dis-
quisition on the Constitution. Only after a 19-page pro-
logue does the dissent acknowledge the relevant statutory 
provisions. 
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The dissent frames the question of interpretation as fol-
lows: Can §§ 1225(b), 1226(c), and 1226(a) be read to require 
bond hearings every six months “without doing violence to 
the statutory language,” post, at 344 (opinion of Breyer, J.)? 
According to the dissent, the answer is “yes,” but the dissent 
evidently has a strong stomach when it comes to inficting 
linguistic trauma. Thus, when Congress mandated that an 
“alien shall be detained,” § 1225(b)(1)(B)(ii), what Congress 
really meant, the dissent insists, is that the alien may be 
released from custody provided only that his freedom of 
movement is restricted in some way, such as by “the imposi-
tion of a curfew,” post, at 345. And when Congress stressed 
that “[t]he Attorney General may release an alien . . . only 
if . . . release . . . from custody is necessary” to protect the 
safety of a witness, § 1226(c)(2) (emphasis added), what Con-
gress meant, the dissent tells us, is that the Attorney Gen-
eral must release an alien even when no witness is in need 
of protection—so long as the alien is neither a fight risk 
nor a danger to the community, see post, at 349–351. The 
contortions needed to reach these remarkable conclusions 
are a sight to behold. 

Let us start with the simple term “detain.” According 
to the dissent, “detain” means the absence of “unrestrained 
freedom.” Post, at 345. An alien who is subject to any one 
of “numerous restraints”—including “a requirement to ob-
tain medical treatment,” “to report at regular intervals,” or 
even simply to comply with “a curfew”—is “detained” in the 
dissent's eyes, even if that alien is otherwise free to roam 
the streets. Ibid. 

This interpretation defes ordinary English usage. The 
dictionary cited by the dissent, the OED, defnes “detain” as 
follows: “[t]o keep in confnement or under restraint; to keep 
prisoner.” 4 OED 543 (emphasis added); see also OED 
(3d ed. 2012), http://www.oed.com/view/Entry/51176 (same). 
Other general-purpose dictionaries provide similar defni-
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tions. See, e. g., Webster's Third New International Dic-
tionary 616 (1961) (“to hold or keep in or as if in custody 
<~ed by the police for questioning>”); Webster's New Inter-
national Dictionary 710 (2d ed. 1934) (“[t]o hold or keep as in 
custody”); American Heritage Dictionary, at 508 (def. 2) 
(“[t]o keep in custody or temporary confnement”); Webster's 
New World College Dictionary 375 (3d ed. 1997) (“to keep in 
custody; confne”). And legal dictionaries defne “detain” 
the same way. See, e. g., Ballentine's Law Dictionary 343 
(3d ed. 1969) (“[t]o hold; to keep in custody; to keep”); 
Black's Law Dictionary 459 (7th ed. 1999) (“[t]he act or fact 
of holding a person in custody; confnement or compulsory 
delay”). 

How does the dissent attempt to evade the clear meaning 
of “detain”? It resorts to the legal equivalent of a sleight-
of-hand trick. First, the dissent cites a passage in Black-
stone stating that arrestees could always seek release on 
bail. Post, at 332–333. Then, having established the obvi-
ous point that a person who is initially detained may later 
be released from detention, the dissent reasons that this 
means that a person may still be regarded as detained even 
after he is released from custody. Post, at 344–345. That, 
of course, is a non sequitur. Just because a person who is 
initially detained may later be released, it does not follow 
that the person is still “detained” after his period of deten-
tion comes to an end. 

If there were any doubt about the meaning of the term 
“detain” in the relevant statutory provisions, the context in 
which they appear would put that doubt to rest. Title 8 of 
the United States Code, the title dealing with immigration, is 
replete with references that distinguish between “detained” 
aliens and aliens who are free to walk the streets in the way 
the dissent imagines. Section 1226(a), for instance, distin-
guishes between the power to “continue to detain the ar-
rested alien” and the power to “release the alien on . . . 
bond.” But if the dissent were right, that distinction would 
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make no sense: An “alien released on bond” would also be 
a “detained alien.” Here is another example: In § 1226(b), 
Congress gave the Attorney General the power to “revoke” 
at any time “a bond or parole authorized under subsection 
(a) of this section, rearrest the alien under the original war-
rant, and detain the alien.” It beggars belief that Congress 
would have given the Attorney General the power to detain 
a class of aliens who, under the dissent's reading, are already 
“detained” because they are free on bond. But that is what 
the dissent would have us believe. Consider, fnally, the ex-
ample of § 1226(c). As noted, that provision obligates the 
Attorney General to “take into custody” certain aliens when-
ever they are “released, without regard to whether the alien 
is released on parole, supervised release, or probation.” On 
the dissent's view, however, even aliens “released on parole, 
supervised release, or probation” are “in custody”—and so 
there would be no need for the Attorney General to take 
them into custody again.6 

Struggling to prop up its implausible interpretation, the 
dissent looks to our prior decisions for aid, but that too fails. 

6 As the dissent notes, § 1158(d)(2) regulates employment authorization 
for certain “applicant[s] for asylum.” Were all asylum applicants de-
tained, the dissent says, that provision would make no sense, because de-
tained aliens do not need work authorizations. Post, at 347–348. But 
§ 1158(d)(2) applies not only to aliens seeking asylum status “in accordance 
with . . . section 1225(b)” (and thus aliens who are detained), but also to 
all aliens already “physically present in the United States.” § 1158(a)(1). 
Many of those aliens will be in the country lawfully, and thus they will not 
be detained and will be able to work pending the outcome of their asylum 
application. For example, an alien may apply for asylum after being ad-
mitted into the country on a short-term visa. While the application is 
pending, § 1158 may offer a way for that alien to fnd employment. 

In response, the dissent accuses us of “apply[ing] this provision to some 
asylum applicants but not the ones before us.” Post, at 347–348. That is 
not remotely what we are doing. We do not doubt that § 1158(d)(2) “ap-
plies” to all “applicant[s] for asylum” as it says, even if some of those 
applicants are not as likely to receive an employment authorization (for 
instance, because they are detained) as others. 
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The best case it can fnd is Tod v. Waldman, 266 U. S. 547 
(1925), a grant of a petition for rehearing in which the Court 
clarifed that “[n]othing in [its original] order . . . shall preju-
dice an application for release on bail of the respondents 
pending compliance with the mandate of this Court.” Id., at 
548. According to the dissent, that two-page decision from 
almost a century ago supports its reading because the under-
lying immigration statute in that case—like some of the pro-
visions at issue here—mandated that the relevant class of 
aliens “ ̀ shall be detained' ” pending the outcome of an in-
spection process. See post, at 346 (quoting Act of Feb. 5, 
1917, § 16, 39 Stat. 886). 

That reads far too much into Waldman. To start, the 
Court did not state that the aliens at issue were entitled to 
bail or even that bail was available to them. Instead, the 
Court merely noted that its decision should not “prejudice” 
any application the aliens might choose to fle. That is nota-
ble, for in their petition for rehearing the aliens had asked 
the Court to affrmatively “authorize [them] to give bail.” 
Petition for Rehearing in Tod v. Waldman, O. T. 1924, 
No. 95, p. 17 (emphasis added). By refusing to do so, the 
Court may have been signaling its skepticism about their 
request. But it is impossible to tell. That is precisely why 
we, unlike the dissent, choose not to go beyond what the 
sentence actually says. And Waldman says nothing about 
how the word “detain” should be read in the context of 
§§ 1225(b), 1226(c), and 1226(a).7 

Neither does Zadvydas. It is true, as the dissent points 
out, that Zadvydas found “that the words ` “may be de-

7 It should not be surprising by this point that even the aliens in Wald-
man understood “detention” in contradistinction to “bail.” See Petition 
for Rehearing in Tod v. Waldman, O. T. 1924, No. 95, pp. 17–18 (“[T]he 
Court's mandate should authorize relators to give bail, instead of having 
[them] go to Ellis Island and remain there in custody pending an appeal 
. . . which may involve very long detention pending hearing of the ap-
peal . . .” (capitalization omitted; emphasis added)). 
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tained” ' [are] consistent with requiring release from long-
term detention,” post, at 347 (quoting 533 U. S., at 682), but 
that is not because there is any ambiguity in the term “de-
tain.” As we have explained, the key statutory provision in 
Zadvydas said that the aliens in question “may,” not “shall,” 
be detained, and that provision also failed to specify how 
long detention was to last. Here, the statutory provisions 
at issue state either that the covered aliens “shall” be 
detained until specifed events take place, see 8 U. S. C. 
§ 1225(b)(1)(B)(ii) (“further consideration of the application 
for asylum”); § 1225(b)(2)(A) (“a [removal] proceeding”), or 
provide that the covered aliens may be released “only if ” 
specifed conditions are met, § 1226(c)(2). The term that the 
Zadvydas Court found to be ambiguous was “may,” not “de-
tain.” See 533 U. S., at 697. And the opinion in that case 
consistently used the words “detain” and “custody” to refer 
exclusively to physical confnement and restraint. See id., 
at 690 (referring to “[f]reedom from imprisonment—from 
government custody, detention, or other forms of physical 
restraint” (emphasis added)); id., at 683 (contrasting aliens 
“released on bond” with those “held in custody”).8 

The dissent offers no plausible interpretation of §§ 1225(b), 
1226(c), and 1226(a). But even if we were to accept the dis-
sent's interpretation and hold that “detained” aliens in the 
“custody” of the Government include aliens released on bond, 
that would still not justify the dissent's proposed resolution 
of this case. The Court of Appeals held that aliens detained 
under the provisions at issue must be given periodic bond 
hearings, and the dissent agrees. See post, at 327 (“I would 
interpret the statute as requiring bail hearings, presump-

8 The dissent argues that because “the question at issue [in Zadvydas] 
was release from detention,” “the key word was consequently `may.' ” 
Post, at 347. We agree but fail to see the point. If, as the dissent admits, 
Zadvydas was about “release from detention” and not about what qualifes 
as “detention,” then it is unclear why the dissent thinks that decision sup-
ports its unorthodox interpretation of the word “detention.” 
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tively after six months of confnement”). But the dissent 
draws that 6-month limitation out of thin air. However 
broad its interpretation of the words “detain” and “custody,” 
nothing in any of the relevant provisions imposes a 6-month 
time limit on detention without the possibility of bail. So if 
the dissent's interpretation is right, then aliens detained 
under §§ 1225(b), 1226(c), and 1226(a) are entitled to bail 
hearings as soon as their detention begins rather than six 
months later. “Detained” does not mean “released on 
bond,” and it certainly does not mean “released on bond but 
only after six months of mandatory physical confnement.” 

The dissent's utterly implausible interpretation of the stat-
utory language cannot support the decision of the court 
below. 

V 

Because the Court of Appeals erroneously concluded that 
periodic bond hearings are required under the immigration 
provisions at issue here, it had no occasion to consider re-
spondents' constitutional arguments on their merits. Con-
sistent with our role as “a court of review, not of frst view,” 
Cutter v. Wilkinson, 544 U. S. 709, 718, n. 7 (2005), we do not 
reach those arguments. Instead, we remand the case to the 
Court of Appeals to consider them in the frst instance. 

Before the Court of Appeals addresses those claims, how-
ever, it should reexamine whether respondents can continue 
litigating their claims as a class. When the District Court 
certifed the class under Rule 23(b)(2) of the Federal Rules 
of Civil Procedure, it had their statutory challenge primarily 
in mind. Now that we have resolved that challenge, how-
ever, new questions emerge. 

Specifcally, the Court of Appeals should frst decide 
whether it continues to have jurisdiction despite 8 U. S. C. 
§ 1252(f )(1). Under that provision, “no court (other than 
the Supreme Court) shall have jurisdiction or authority to 
enjoin or restrain the operation of [§§ 1221–1232] other than 
with respect to the application of such provisions to an indi-
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vidual alien against whom proceedings under such part have 
been initiated.” Section 1252(f )(1) thus “prohibits federal 
courts from granting classwide injunctive relief against 
the operation of §§ 1221–123[2].” American-Arab Anti-
Discrimination Comm., 525 U. S., at 481. The Court of Ap-
peals held that this provision did not affect its jurisdiction 
over respondents' statutory claims because those claims did 
not “seek to enjoin the operation of the immigration deten-
tion statutes, but to enjoin conduct . . . not authorized by the 
statutes.” 591 F. 3d, at 1120. This reasoning does not seem 
to apply to an order granting relief on constitutional grounds, 
and therefore the Court of Appeals should consider on re-
mand whether it may issue classwide injunctive relief based 
on respondents' constitutional claims. If not, and if the 
Court of Appeals concludes that it may issue only declara-
tory relief, then the Court of Appeals should decide whether 
that remedy can sustain the class on its own. See, e. g., Rule 
23(b)(2) (requiring “that fnal injunctive relief or correspond-
ing declaratory relief [be] appropriate respecting the class 
as a whole” (emphasis added)). 

The Court of Appeals should also consider whether a Rule 
23(b)(2) class action continues to be the appropriate vehicle 
for respondents' claims in light of Wal-Mart Stores, Inc. v. 
Dukes, 564 U. S. 338 (2011). We held in Dukes that “Rule 
23(b)(2) applies only when a single injunction or declaratory 
judgment would provide relief to each member of the class.” 
Id., at 360. That holding may be relevant on remand be-
cause the Court of Appeals has already acknowledged that 
some members of the certifed class may not be entitled 
to bond hearings as a constitutional matter. See, e. g., 804 
F. 3d, at 1082; 715 F. 3d, at 1139–1141 (citing, e. g., Shaugh-
nessy v. United States ex rel. Mezei, 345 U. S. 206 (1953)). 
Assuming that is correct, then it may no longer be true that 
the complained-of “ ̀ conduct is such that it can be enjoined 
or declared unlawful only as to all of the class members or as 
to none of them.' ” Dukes, supra, at 360 (quoting Nagareda, 
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Class Certifcation in the Age of Aggregate Proof, 84 
N. Y. U. L. Rev. 97, 132 (2009)). 

Similarly, the Court of Appeals should also consider on 
remand whether a Rule 23(b)(2) class action litigated on com-
mon facts is an appropriate way to resolve respondents' Due 
Process Clause claims. “[D]ue process is fexible,” we have 
stressed repeatedly, and it “calls for such procedural protec-
tions as the particular situation demands.” Morrissey v. 
Brewer, 408 U. S. 471, 481 (1972); see also Landon v. Plasen-
cia, 459 U. S. 21, 34 (1982). 

VI 
We reverse the judgment of the United States Court of 

Appeals for the Ninth Circuit and remand the case for fur-
ther proceedings. 

It is so ordered. 

Justice Kagan took no part in the decision of this case. 

Justice Thomas, with whom Justice Gorsuch joins ex-
cept for footnote 6, concurring in Part I and Parts III–VI 
and concurring in the judgment. 

In my view, no court has jurisdiction over this case. Con-
gress has prohibited courts from reviewing aliens' claims re-
lated to their removal, except in a petition for review from 
a fnal removal order or in other circumstances not present 
here. See 8 U. S. C. § 1252(b)(9). Respondents have not 
brought their claims in that posture, so § 1252(b)(9) removes 
jurisdiction over their challenge to their detention. I would 
therefore vacate the judgment below with instructions to 
dismiss for lack of jurisdiction. But because a majority of 
the Court believes we have jurisdiction, and I agree with the 
Court ’s resolution of the merits, I join Part I and Parts III– 
VI of the Court's opinion. 

I 
Respondents are a class of aliens whose removal proceed-

ings are ongoing. Respondents allege that the statutes that 
authorize their detention during removal proceedings do not 
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authorize “prolonged” detention unless they are given an 
individualized bond hearing at which the Government 
“prove[s] by clear and convincing evidence” that their deten-
tion remains justifed. Third Amended Complaint in Rodri-
guez v. Holder, No. CV 07–03239 (CD Cal., Oct. 22, 2010), 
pp. 30–31 (Third Amended Complaint). If the statutes do 
authorize “prolonged” detention, respondents claim that the 
statutes violate the Due Process Clause of the Fifth Amend-
ment. Ibid. In their complaint, respondents sought declar-
atory and injunctive relief from detention during their 
removal proceedings. Id., at 31–32. The District Court 
certifed a class of aliens under Federal Rule of Civil Proce-
dure 23(b)(2) who, among other things, “are or were detained 
for longer than six months pursuant to one of the general 
immigration detention statutes.” Class Certifcation Order 
in Rodriguez v. Hayes, No. CV 07–03239 (CD Cal., Apr. 5, 
2010), p. 2; Rodriguez v. Hayes, 591 F. 3d 1105, 1122–1126 
(CA9 2010). After the parties moved for summary judg-
ment, the District Court entered a permanent injunction in 
favor of the class, which requires the named Government 
offcials1 to take steps to “timely identify all current and fu-
ture class members,” to update class member lists with the 
District Court every 90 days, and to provide class members 
with bond hearings that comply with particular substantive 
and procedural requirements. Order, Judgment, and Per-
manent Injunction in Rodriguez v. Holder, No. CV 07–03239 
(CD Cal., Aug. 6, 2013), pp. 5–6 (Order, Judgment, and Per-
manent Injunction). 

II 
A 

Although neither party raises § 1252(b)(9), this Court has 
an “independent obligation” to assess whether it deprives us 

1 The named Government offcials are the Attorney General of the 
United States, the Secretary of the Department of Homeland Security, the 
Director of the Executive Offce for Immigration Review, the Director and 
Assistant Director of the Los Angeles District of Immigration and Cus-
toms Enforcement, and several directors of jails and detention facilities. 
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and the lower courts of jurisdiction. Arbaugh v. Y & H 
Corp., 546 U. S. 500, 514 (2006). This Court has described 
§ 1252(b)(9) as a “ ̀ zipper' clause.” See Reno v. American-
Arab Anti-Discrimination Comm., 525 U. S. 471, 483 (1999) 
(AADC); INS v. St. Cyr, 533 U. S. 289, 313 (2001). That de-
scription is apt because, when an alien raises a claim related 
to his removal, § 1252(b)(9) closes all but two avenues for 
judicial review: 

“Consolidation of questions for judicial review 

“Judicial review of all questions of law and fact, in-
cluding interpretation and application of constitutional 
and statutory provisions, arising from any action taken 
or proceeding brought to remove an alien from the 
United States under [8 U. S. C. §§ 1151–1382] shall be 
available only in judicial review of a fnal order under 
this section. Except as otherwise provided in this sec-
tion, no court shall have jurisdiction, by habeas corpus 
under section 2241 of title 28 or any other habeas corpus 
provision, by section 1361 or 1651 of such title, or by any 
other provision of law (statutory or nonstatutory), to re-
view such an order or such questions of law or fact.” 
(Emphasis added.) 

The text of this provision is clear. Courts generally lack 
jurisdiction over “all questions of law and fact,” both “consti-
tutional” and “statutory,” that “aris[e] from” an “action taken 
or proceeding brought to remove an alien.” If an alien 
raises a claim arising from such an action or proceeding, 
courts cannot review it unless they are reviewing “a fnal 
order” under § 1252(a)(1) or exercising jurisdiction “other-
wise provided” in § 1252.2 Neither “habeas corpus” nor “any 

2 Section 1252 provides a few specifc grants of jurisdiction beyond 
§ 1252(a)(1)'s general grant of jurisdiction over fnal removal orders and all 
other related questions of law and fact. Section 1252(b)(7), for example, 
allows an alien to challenge the validity of his removal order during crimi-
nal proceedings if he is charged with willfully failing to depart the United 
States. And § 1252(e)(2) allows an alien who is denied admission to the 
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other provision of law” can be used to avoid § 1252(b)(9)'s 
jurisdictional bar. In short, if a claim arises from an action 
taken to remove an alien, § 1252(b)(9) permits judicial review 
in only two circumstances: in connection with review of a 
fnal removal order and via a specifc grant of jurisdiction 
in § 1252. 

Respondents do not argue that any specifc grant of juris-
diction applies here, and they do not seek review of a fnal 
removal order under § 1252(a)(1). Thus, a court may review 
respondents' claims only if they can show that § 1252(b)(9)'s 
jurisdictional bar does not apply in the frst place because 
their claims do not “aris[e] from any action taken or proceed-
ing brought to remove an alien.” 

Respondents cannot make that showing. Section 
1252(b)(9) is a “general jurisdictional limitation” that applies 
to “all claims arising from deportation proceedings” and the 
“many . . . decisions or actions that may be part of the depor-
tation process.” AADC, supra, at 482–483. Detaining an 
alien falls within this defnition—indeed, this Court has de-
scribed detention during removal proceedings as an “aspect 
of the deportation process.” Demore v. Kim, 538 U. S. 510, 
523 (2003); see also Carlson v. Landon, 342 U. S. 524, 538 
(1952) (“Detention is necessarily a part of [the] deportation 
procedure”). As the Court explains today, Congress either 
mandates or permits the detention of aliens for the entire 
duration of their removal proceedings. See ante, at 296– 
306. This detention, the Court further explains, is meant to 
ensure that the Government can ultimately remove them. 
See ante, at 286; accord, Demore, supra, at 528 (explaining 
that detention during removal proceedings “necessarily 
serves the purpose of preventing deportable criminal aliens 
from feeing prior to or during their removal proceedings, 
thus increasing the chance that, if ordered removed, the 
aliens will be successfully removed”). The phrase “any ac-

United States and ordered removed to raise certain claims in habeas cor-
pus proceedings. 
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tion taken . . . to remove an alien from the United States” 
must at least cover congressionally authorized portions of 
the deportation process that necessarily serve the purpose of 
ensuring an alien's removal. Claims challenging detention 
during removal proceedings thus fall within the heartland 
of § 1252(b)(9). 

B 

The plurality, the dissent, and respondents each offer rea-
sons why § 1252(b)(9) does not apply to this case. The plu-
rality reasons that applying § 1252(b)(9) to detention claims 
requires an overly expansive reading of “arising from.” See 
ante, at 293–294. The dissent contends that § 1252(b)(9) ap-
plies only to challenges to the removal order itself. Post, at 
355 (opinion of Breyer, J.). And respondents argue that, if 
§ 1252(b)(9) applies to their claims, they will have no mean-
ingful way to challenge their detention during their removal 
proceedings.3 Tr. of Oral Arg. 36. None of these argu-
ments persuades me. 

1 

The plurality asserts that § 1252(b)(9) covers respondents' 
claims only if the words “arising from” are given an “expan-
sive interpretation.” Ante, at 293. I am of a different 
view. Even if “arising from” is read narrowly, § 1252(b)(9) 
still covers the claims at issue in this case. That is because 
detention is an “action taken . . . to remove” an alien. And 
even the narrowest reading of “arising from” must cover 
claims that directly challenge such actions. See AADC, 
supra, at 482–483. 

The main precedent that the plurality cites to support 
its narrow reading of “arising from” demonstrates that 

3 Respondents also asserted at oral argument that the Government “has 
said repeatedly” that § 1252(b)(9) does not apply to detention claims. Tr. 
of Oral Arg. 36. But our “independent obligation” to evaluate jurisdic-
tion, Arbaugh v. Y & H Corp., 546 U. S. 500, 514 (2006), means that we 
cannot accept the Government's concessions on this point. See King 
Bridge Co. v. Otoe County, 120 U. S. 225, 226 (1887). 
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§ 1252(b)(9) applies here. See ante, at 294 (citing AADC, 525 
U. S., at 482–483). In AADC, the Court explained that 
§ 1252(b)(9) covers “all claims arising from deportation pro-
ceedings” and the “many . . . decisions or actions that may 
be part of the deportation process.” Ibid. The Court even 
listed examples of the type of claims that would be covered, 
including challenges to the decision “to open an inves-
tigation” and the decision “ to surveil the suspected 
[immigration-law] violator.” Id., at 482. If surveilling a 
suspected violator falls under the statute, then the detention 
of a known violator certainly does as well. 

The plurality dismisses my “expansive interpretation” be-
cause it would lead to “staggering results,” supposedly bar-
ring claims that are far afeld from removal. See ante, at 
293 (describing lawsuits challenging inhumane conditions of 
confnement, assaults, and negligent driving). But that is 
not the case. Unlike detention during removal proceedings, 
those actions are neither congressionally authorized nor 
meant to ensure that an alien can be removed. Thus, my 
conclusion that § 1252(b)(9) covers an alien's challenge to the 
fact of his detention (an action taken in pursuit of the lawful 
objective of removal) says nothing about whether it also cov-
ers claims about inhumane treatment, assaults, or negli-
gently inficted injuries suffered during detention (actions 
that go beyond the Government's lawful pursuit of its re-
moval objective). Cf. Bell v. Wolfsh, 441 U. S. 520, 536–539 
(1979) (drawing a similar distinction). 

2 

The dissent takes a different approach. Relying on the 
prefatory clause to § 1252(b), it asserts that § 1252(b)(9) “by 
its terms applies only `[w]ith respect to review of an order of 
removal under [§ 1252(a)(1)].' ” Post, at 355 (quoting 8 
U. S. C. § 1252(b)). The dissent reads the prefatory clause to 
mean that § 1252(b)(9) applies only to a “challenge [to] an 
order of removal.” Post, at 355. That reading is incorrect. 
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Section 1252(b)(9) is not restricted to challenges to re-
moval orders. The text refers to review of “all questions of 
law and fact” arising from removal, not just removal orders. 
(Emphasis added.) And it specifes that § 1252(a)(1) pro-
vides the only means for reviewing “such an order or such 
questions of law or fact.” § 1252(b)(9) (emphasis added). 
The term “or” is “ ̀ almost always disjunctive, that is, the 
words it connects are to be given separate meanings.' ” 
Loughrin v. United States, 573 U. S. 351, 357 (2014) (quoting 
United States v. Woods, 571 U. S. 31, 45–46 (2013); some inter-
nal quotation marks omitted). By interpreting § 1252(b)(9) 
as governing only removal orders, the dissent reads “or such 
questions of law or fact” out of the statute. It also renders 
superfuous § 1252(a)(5), which already specifes that the re-
view made available under § 1252(a)(1) “shall be the sole and 
exclusive means for judicial review of an order of removal.” 
(Emphasis added.) This Court typically disfavors such in-
terpretations. See AADC, supra, at 483. 

The prefatory clause of § 1252(b) does not change the 
meaning of § 1252(b)(9). The prefatory clause states that 
the subparagraphs of § 1252(b), including § 1252(b)(9), impose 
requirements “[w]ith respect to review of an order of re-
moval under subsection (a)(1).” The phrase “with respect 
to” means “referring to,” “concerning,” or “relat[ing] to.” 
Oxford American Dictionary and Language Guide 853 (1999 
ed.); accord, Webster's New Universal Unabridged Diction-
ary 1640 (2003 ed.); American Heritage Dictionary 1485 
(4th ed. 2000). Read together, the prefatory clause and 
§ 1252(b)(9) mean that review of all questions arising from 
removal must occur in connection with review of a fnal re-
moval order under § 1252(a)(1), which makes sense given that 
§ 1252(b)(9) is meant to “[c]onsolidat[e] . . . questions for judi-
cial review.” Tellingly, on the two previous occasions when 
this Court interpreted § 1252(b)(9), it did not understand 
§ 1252(b)(9) as limited to challenges to removal orders. See 
AADC, supra, at 482–483 (stating that § 1252(b)(9) is a “gen-
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eral jurisdictional limitation” that applies to “all claims aris-
ing from deportation proceedings” and the “many . . . de-
cisions or actions that may be part of the deportation proc-
ess”); St. Cyr, 533 U. S., at 313, n. 37 (clarifying that 
§ 1252(b)(9) requires “claims that were viewed as being out-
side of a `fnal order' ” to be “consolidated in a petition for 
review and considered by the courts of appeals” in their re-
view of the fnal removal order under § 1252(a)(1)). Thus, 
despite the dissent's assertion to the contrary, the prefatory 
clause plainly does not change the scope of § 1252(b)(9), which 
covers “all questions of law or fact” arising from the re-
moval process. 

3 

At oral argument, respondents asserted that, if § 1252(b)(9) 
bars their lawsuit, then the only review available would be 
a “petition for review of [a] fnal removal order” under 
§ 1252(a)(1), which takes place “after all the detention has 
already happened.” 4 Tr. of Oral Arg. 36. I interpret re-
spondents' argument as a claim that § 1252(b)(9) would be 
unconstitutional if it precluded meaningful review of their 
detention. This argument is unpersuasive and foreclosed 
by precedent. 

The Constitution does not guarantee litigants the most ef-
fective means of judicial review for every type of claim they 
want to raise. See AADC, 525 U. S., at 487–492 (rejecting 
a similar argument); Heikkila v. Barber, 345 U. S. 229, 237 
(1953) (explaining that limitations on judicial review of de-
portation must be followed “despite [their] apparent incon-
venience to the alien”). This is especially true in the con-

4 Contrary to respondents' argument, some of the respondents will get 
review before “all the detention has already happened.” Respondents 
who successfully petition for review to the Court of Appeals from a fnal 
removal order and obtain a remand to the immigration court, like class 
representative Alejandro Rodriguez did here, will have an opportunity 
to obtain review of their detention before it is complete. See Third 
Amended Complaint, at 9–12. 
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text of deportation, where limits on the courts' jurisdiction 
have existed for almost as long as federal immigration laws, 
and where this Court has repeatedly affrmed the constitu-
tionality of those limits.5 

Indeed, this Court has already rejected essentially the 
same argument that respondents raise here. In AADC, the 
Court held that § 1252(g), a provision similar to § 1252(b)(9), 
barred the aliens' claim that the Government was violating 
the First Amendment by selectively enforcing the immigra-
tion laws against them. 525 U. S., at 487–492. The aliens 
argued that constitutional avoidance required the Court to 
interpret § 1252(g) as not applying to their claims because 
the only remaining avenue for review—a petition for review 
of a fnal removal order under § 1252(a)(1)—would be “un-
availing” and would “come too late to prevent the `chilling 
effect' upon their First Amendment rights.” Id., at 487–488. 
The Court rejected this argument because “an alien unlaw-
fully in this country has no constitutional right to assert se-
lective enforcement as a defense against his deportation.” 
Id., at 488. The Court further explained that it had a duty 
to enforce Congress' limitations on judicial review, except 
perhaps in “a rare case in which the alleged basis of discrimi-

5 See, e. g., Act of Aug. 18, 1894, 28 Stat. 390 (“In every case where an 
alien is excluded from admission into the United States under any law or 
treaty now existing or hereafter made, the decision of the appropriate 
immigration or customs offcers, if adverse to the admission of such alien, 
shall be fnal, unless reversed on appeal to the Secretary of Treasury”), 
upheld in Lem Moon Sing v. United States, 158 U. S. 538, 547–550 (1895); 
Immigration Act of 1891, § 8, 26 Stat. 1085 (“All decisions made by the 
inspection offcers or their assistants touching the right of any alien to 
land, when adverse to such right, shall be fnal unless appeal be taken to 
the superintendent of immigration, whose action shall be subject to review 
by the Secretary of Treasury”), upheld in Ekiu v. United States, 142 U. S. 
651, 660 (1892); 1917 Immigration Act, § 19, 39 Stat. 890 (“In every case 
where any person is ordered deported from the United States under the 
provisions of this Act, or of any law or treaty, the decision of the Secretary 
of Labor shall be fnal”), upheld in Heikkila v. Barber, 345 U. S. 229, 233– 
235, 237 (1953). 
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nation is so outrageous that the foregoing considerations 
[justifying limited review could] be overcome.” Id., at 491. 

Like in AADC, respondents' lack-of-meaningful-review ar-
gument does not allow us to ignore the jurisdictional limita-
tions that Congress has imposed. This Court has never held 
that detention during removal proceedings is unconstitu-
tional. To the contrary, this Court has repeatedly recog-
nized the constitutionality of that practice. See Demore, 538 
U. S., at 523 (explaining that detention is “a constitutionally 
valid aspect of the deportation process”); accord, Reno v. 
Flores, 507 U. S. 292, 305–306 (1993); Shaughnessy v. United 
States ex rel. Mezei, 345 U. S. 206, 215 (1953); Carlson, 342 
U. S., at 538, 542. Nor does this lawsuit qualify as the “rare 
case in which the alleged [executive action] is so outrageous” 
that it could thwart the jurisdictional limitations in 
§ 1252(b)(9). AADC, supra, at 491. The Government's de-
tention of respondents is entirely routine and indistinguish-
able from the detention that we have repeatedly upheld 
in the past. Thus, regardless of the inconvenience that 
§ 1252(b)(9) might pose for respondents, this Court must en-
force it as written. Respondents must raise their claims in 
petitions for review of their fnal removal orders.6 

III 

Because I conclude that § 1252(b)(9) bars jurisdiction to 
hear respondents' claims, I will also address whether its ap-
plication to this case violates the Suspension Clause, see Art. 
I, § 9, cl. 2 (“The Privilege of the Writ of Habeas Corpus 
shall not be suspended, unless when in Cases of Rebellion 

6 I take no position on whether some of the respondents will face other 
jurisdictional hurdles, even on review of their fnal removal orders. See, 
e. g., §§ 1252(a)(2)(A), (B). I also continue to agree with Justice O'Connor's 
concurring opinion in Demore v. Kim, 538 U. S. 510 (2003), which explained 
that § 1226(e) “unequivocally deprives federal courts of jurisdiction to set 
aside `any action or decision' by the Attorney General” regarding deten-
tion. Id., at 533 (opinion concurring in part and concurring in judgment). 
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or Invasion the public Safety may require it”). It does not. 
Even assuming the Suspension Clause bars Congress from 
stripping habeas jurisdiction over respondents' claims, but 
see St. Cyr, 533 U. S., at 337–346 (Scalia, J., dissenting), this 
case does not involve a habeas petition. 

Respondents do not seek habeas relief, as understood by 
our precedents. Although their complaint references the 
general habeas statute, see Third Amended Complaint, at 1, 
it is not a habeas petition. The complaint does not request 
that the District Court issue any writ. See id., at 31–32. 
Rather, it seeks a declaration and an injunction that would 
provide relief for both present and future class members, 
including future class members not yet detained. Ibid. In-
deed, respondents obtained class certifcation under Federal 
Rule of Civil Procedure 23(b)(2), which applies only when the 
class seeks “fnal injunctive relief or corresponding declara-
tory relief.” 7 

Nor did respondents obtain habeas relief. When their 
case concluded, respondents obtained a classwide permanent 
injunction. See Order, Judgment, and Permanent Injunc-
tion, at 5–6. That classwide injunction looks nothing like a 
typical writ. It is not styled in the form of a conditional or 
unconditional release order. Cf. United States v. Jung Ah 
Lung, 124 U. S. 621, 622 (1888) (describing habeas relief as 
“order[ing] the discharge from custody of the person in 
whose behalf the writ was sued out”); Chin Yow v. United 
States, 208 U. S. 8, 13 (1908) (awarding habeas relief by or-
dering the release of the alien if certain conditions were not 
satisfed). It applies to future class members, including indi-
viduals who were not in custody when the injunction was 
issued. Cf. 28 U. S. C. § 2241(c) (generally precluding issu-
ance of the writ unless the petitioner is “in custody”). And 

7 This Court has never addressed whether habeas relief can be pursued 
in a class action. See Schall v. Martin, 467 U. S. 253, 261, n. 10 (1984) 
(reserving this question). I take no position on that issue here, since I 
conclude that respondents are not seeking habeas relief in the frst place. 
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it is directed to at least one individual, the Director for the 
Executive Offce for Immigration Review, who is not a custo-
dian. Cf. Rumsfeld v. Padilla, 542 U. S. 426, 434 (2004) (ex-
plaining that “the proper respondent to a habeas petition is 
`the person who has custody over [the petitioner]' ” (quoting 
28 U. S. C. § 2242)). 

Immigration law has long drawn a distinction between the 
declaratory and injunctive relief that respondents sought 
here and habeas relief. In Heikkila, for instance, this Court 
distinguished habeas relief from “injunctions, declaratory 
judgments and other types of relief ” that “courts ha[d] con-
sistently rejected” in immigration cases. 345 U. S., at 230. 
The Court rejected the alien's request for “injunctive and 
declaratory relief ” because Congress had authorized courts 
to grant relief only in habeas proceedings. Id., at 230, 237. 
We reaffrmed this distinction in St. Cyr, where we noted 
that the 1961 Immigration and Nationality Act, 75 Stat. 650, 
withdrew the district courts' “authority to grant declaratory 
and injunctive relief,” but not habeas relief. 533 U. S., at 
309–310; see also Shaughnessy v. Pedreiro, 349 U. S. 48, 49, 
52–53 (1955) (holding that the Administrative Procedure Act, 
which authorizes courts to grant declaratory and injunctive 
relief, authorized “judicial review of deportation orders other 
than by habeas corpus” (emphasis added)). And Congress 
has confrmed this distinction in its immigration statutes by 
allowing one form of relief, but not the other, in particu-
lar circumstances. Compare, e. g., § 1252(e)(1) (prohibiting 
courts from granting “declaratory, injunctive, or other equi-
table relief in any action pertaining to an order to exclude an 
alien in accordance with section 1225(b)(1)”) with § 1252(e)(2) 
(allowing “[j]udicial review . . . in habeas corpus proceed-
ings” of particular “determination[s] made under section 
1225(b)(1)”). 

Respondents' suit for declaratory and injunctive relief, in 
sum, is not a habeas petition. The Suspension Clause pro-
tects “[t]he Privilege of the Writ of Habeas Corpus,” not re-
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quests for injunctive relief. Because respondents have not 
sought a writ of habeas corpus, applying § 1252(b)(9) to bar 
their suit does not implicate the Suspension Clause. 

* * * 

Because § 1252(b)(9) deprives courts of jurisdiction over 
respondents' claims, we should have vacated the judgment 
below and remanded with instructions to dismiss this case 
for lack of jurisdiction. But a majority of the Court has de-
cided to exercise jurisdiction. Because I agree with the 
Court's disposition of the merits, I concur in Part I and Parts 
III–VI of its opinion. 

Justice Breyer, with whom Justice Ginsburg and Jus-
tice Sotomayor join, dissenting. 

This case focuses upon three groups of noncitizens held in 
confnement. Each of these individuals believes he or she 
has the right to enter or to remain within the United States. 
The question is whether several statutory provisions of the 
Immigration and Nationality Act, 8 U. S. C. § 1101 et seq., 
forbid granting them bail. 

The noncitizens at issue are asylum seekers, persons who 
have fnished serving a sentence of confnement (for a crime), 
or individuals who, while lacking a clear entitlement to enter 
the United States, claim to meet the criteria for admission, 
see infra, at 344, 349–350, 353. The Government has held 
all the members of the groups before us in confnement for 
many months, sometimes for years, while it looks into or con-
tests their claims. But ultimately many members of these 
groups win their claims and the Government allows them to 
enter or to remain in the United States. Does the statute 
require members of these groups to receive a bail hearing, 
after, say, six months of confnement, with the possibility of 
release on bail into the community provided that they do not 
pose a risk of fight or a threat to the community's safety? 

The Court reads the statute as forbidding bail, hence for-
bidding a bail hearing, for these individuals. In my view, 
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the majority's interpretation of the statute would likely ren-
der the statute unconstitutional. Thus, I would follow this 
Court's longstanding practice of construing a statute “so as 
to avoid not only the conclusion that it is unconstitutional 
but also grave doubts upon that score.” United States v. 
Jin Fuey Moy, 241 U. S. 394, 401 (1916). And I would inter-
pret the statute as requiring bail hearings, presumptively 
after six months of confnement. Cf. Zadvydas v. Davis, 533 
U. S. 678, 701 (2001). 

I 
The Respondents 

Because of their importance to my conclusion, I shall re-
peat, with references to record support, the key characteris-
tics of the groups of noncitizens who appear before us. 

First, as I have said, the respondents in this case are 
members of three special classes of noncitizens, the most im-
portant of whom (1) arrive at our borders seeking asylum or 
(2) have committed crimes but have fnished serving their 
sentences of imprisonment. We also consider those who (3) 
arrive at our borders believing they are entitled to enter the 
United States for reasons other than asylum seeking, but 
lack a clear entitlement to enter. 

Second, all members of the frst group, the asylum seek-
ers, have been found (by an immigration offcial) to have 
a “credible fear of persecution” in their home country 
should the United States deny them admittance. 8 U. S. C. 
§ 1225(b)(1)(B)(ii). All members of the second group have, 
as I have said, fnished serving their criminal sentences of 
confnement. § 1226(c)(1). All members of the third group 
may have (or may simply believe they have) a strong claim 
for admittance, but they are neither “clearly and beyond a 
doubt entitled to be admitted” nor conclusively determined 
to be inadmissible by an immigration offcer on grounds of 
fraud or lack of required documentation. § 1225(b)(2)(A); 
see §§ 1225(b)(1)(A)(i), 1182(a)(6)(C), (a)(7). 

Third, members of the frst two classes number in the 
thousands. See Brief for 43 Social Science Researchers and 
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Professors as Amici Curiae 6, 8 (identifying, in 2015, 7,500 
asylum seekers and 12,220 noncitizens who have fnished 
serving sentences of criminal confnement, a portion of whom 
are class members detained for more than six months). 

Fourth, detention is often lengthy. The classes before us 
consist of people who were detained for at least six months 
and on average one year. App. 92, 97. The record shows 
that the Government detained some asylum seekers for 831 
days (nearly 2½ years), 512 days, 456 days, 421 days, 354 
days, 319 days, 318 days, and 274 days—before they won 
their cases and received asylum. Id., at 97, 228–236. It 
also shows that the Government detained one noncitizen for 
nearly four years after he had fnished serving a criminal 
sentence, and the Government detained other members of 
this class for 608 days, 561 days, 446 days, 438 days, 387 days, 
and 305 days—all before they won their cases and received 
relief from removal. Id., at 92, 213–220. 

Fifth, many of those whom the Government detains even-
tually obtain the relief they seek. Two-thirds of the asylum 
seekers eventually receive asylum. Id., at 98 (Table 28); id., 
at 135 (Table 38); App. to Pet. for Cert. 40a. Nearly 40% of 
those who have served criminal sentences receive relief from 
removal, because, for example, their earlier conviction in-
volved only a short sentence. See App. 95 (Table 23); id., at 
135 (Table 38). See also App. to Pet. for Cert. 34a; App. 210, 
216–217, 312–313 (between one-half and two-thirds of the 
class served sentences less than six months, e. g., a 2-month 
sentence for being under the infuence of a controlled sub-
stance, or an 8-day jail term for a minor frearms offense). 

Sixth, these very asylum seekers would have received bail 
hearings had they frst been taken into custody within the 
United States rather than at the border. See In re X-K-, 23 
I. & N. Dec. 731, 734–735 (BIA 2005); 8 U. S. C. § 1226(a). 

Seventh, as for those who have fnished serving their sen-
tences (for crimes), some of those who are less dangerous 
would (on the majority's view) be held without bail the long-
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est, because their claims will take longer to adjudicate. 
Moreover, those noncitizens would have no opportunity to 
obtain bail while they pursue their claims, but if they lose 
their claims, the Government must release them, typically 
within six months, if the Government can fnd no other coun-
try willing to take them. See Zadvydas, supra, at 701. 

Eighth, all the respondents are held in detention within 
the geographical boundaries of the United States, either in 
facilities controlled by United States Immigration and Cus-
toms Enforcement (ICE) or in state or local jails that hold 
them on ICE's behalf. App. 302–304; see ICE, Detention 
Facility Locator, online at http://www.ice.gov/detention-
facilities (all Internet materials as last visited Feb. 21, 2018). 

Ninth, the circumstances of their detention are similar, so 
far as we can tell, to those in many prisons and jails. And 
in some cases the conditions of their confnement are inap-
propriately poor. See Dept. of Homeland Security (DHS), 
Offce of Inspector General (OIG), DHS OIG Inspection Cites 
Concerns With Detainee Treatment and Care at ICE Deten-
tion Facilities (2017) (reporting instances of invasive proce-
dures, substandard care, and mistreatment, e. g., indiscrimi-
nate strip searches, long waits for medical care and hygiene 
products, and, in the case of one detainee, a multiday lock 
down for sharing a cup of coffee with another detainee). 

These record-based facts make evident what I said at the 
outset: The case concerns persons whom immigration author-
ities believe are not citizens and may not have a right to 
enter into, or remain within, the United States. Nonethe-
less they likely have a reasonable claim that they do have 
such a right. The Government detains them, often for many 
months while it determines the merits of, or contests, their 
claims. To repeat the question before us: Does the statute 
entitle an individual member of one of these classes to obtain, 
say, after six months of detention, a bail hearing to decide 
whether he or she poses a risk of fight or danger to the 
community and, if not, to receive bail? 



Page Proof Pending Publication

330 JENNINGS v. RODRIGUEZ 

Breyer, J., dissenting 

II 

The Constitutional Question 

The majority reads the relevant statute as prohibiting bail 
and hence prohibiting a bail hearing. In my view, the rele-
vant constitutional language, purposes, history, tradition, 
and case law all make clear that the majority's interpretation 
at the very least would raise “grave doubts” about the stat-
ute's constitutionality. See Jin Fuey Moy, 241 U. S., at 401. 

A 

Consider the relevant constitutional language and the val-
ues that language protects. The Fifth Amendment says 
that “[n]o person shall be . . . deprived of life, liberty, or 
property without due process of law.” An alien is a “per-
son.” See Wong Wing v. United States, 163 U. S. 228, 237– 
238 (1896). To hold him without bail is to deprive him of 
bodily “liberty.” See United States v. Salerno, 481 U. S. 
739, 748–751 (1987). And, where there is no bail proceeding, 
there has been no bail-related “process” at all. The Due 
Process Clause—itself refecting the language of the Magna 
Carta—prevents arbitrary detention. Indeed, “[f]reedom 
from bodily restraint has always been at the core of the lib-
erty protected by the Due Process Clause from arbitrary 
governmental action.” Foucha v. Louisiana, 504 U. S. 71, 
80 (1992); see also Demore v. Kim, 538 U. S. 510, 532 (2003) 
(Kennedy, J., concurring); Zadvydas, 533 U. S., at 718 (Ken-
nedy, J., dissenting). 

The Due Process Clause foresees eligibility for bail as part 
of “due process.” See Salerno, supra, at 748–751; Schilb v. 
Kuebel, 404 U. S. 357, 365 (1971); Stack v. Boyle, 342 U. S. 1, 
4 (1951). Bail is “basic to our system of law.” Schilb, 
supra, at 365. It not only “permits the unhampered prepa-
ration of a defense,” but also “prevent[s] the infiction of pun-
ishment prior to conviction.” Stack, supra, at 4. It conse-
quently limits the Government's ability to deprive a person 
of his physical liberty where doing so is not needed to protect 
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the public, see Salerno, supra, at 750–751, or to assure his 
appearance at, say, a trial or the equivalent, see Stack, supra, 
at 4–5. Why would this constitutional language and its bail-
related purposes not apply to members of the classes of de-
tained persons at issue here? 

The Eighth Amendment reinforces the view that the Fifth 
Amendment's Due Process Clause does apply. The Eighth 
Amendment forbids “[e]xcessive bail.” It does so in order 
to prevent bail being set so high that the level itself (rather 
than the reasons that might properly forbid release on bail) 
prevents provisional release. See Carlson v. Landon, 342 
U. S. 524, 545 (1952) (explaining that the English clause from 
which the Eighth Amendment was copied was understood 
“to provide that bail shall not be excessive in those cases 
where it is proper to grant bail”). That rationale applies a 
fortiori to a refusal to hold any bail hearing at all. Thus, it 
is not surprising that this Court has held that both the Fifth 
Amendment's Due Process Clause and the Eighth Amend-
ment's Excessive Bail Clause apply in cases challenging bail 
procedures. See, e. g., Salerno, supra, at 746–755; Carlson, 
supra, at 537–546. 

It is clear that the Fifth Amendment's protections extend 
to “all persons within the territory of the United States.” 
Wong Wing, supra, at 238. But the Government suggests 
that those protections do not apply to asylum seekers or 
other arriving aliens because the law treats arriving aliens 
as if they had never entered the United States; hence they 
are not held within its territory. 

This last-mentioned statement is, of course, false. All of 
these noncitizens are held within the territory of the United 
States at an immigration detention facility. Those who 
enter at JFK airport are held in immigration detention facili-
ties in, e. g., New York; those who arrive in El Paso are held 
in, e. g., Texas. At most one might say that they are “con-
structively” held outside the United States: the word “con-
structive” signaling that we indulge in a “legal fction,” shut-



Page Proof Pending Publication

332 JENNINGS v. RODRIGUEZ 

Breyer, J., dissenting 

ting our eyes to the truth. But once we admit to uttering a 
legal fction, we highlight, we do not answer, the relevant 
question: Why should we engage in this legal fction here? 

The legal answer to this question is clear. We cannot here 
engage in this legal fction. No one can claim, nor since the 
time of slavery has anyone to my knowledge successfully 
claimed, that persons held within the United States are to-
tally without constitutional protection. Whatever the fc-
tion, would the Constitution leave the Government free to 
starve, beat, or lash those held within our boundaries? If 
not, then, whatever the fction, how can the Constitution au-
thorize the Government to imprison arbitrarily those who, 
whatever we might pretend, are in reality right here in the 
United States? The answer is that the Constitution does 
not authorize arbitrary detention. And the reason that is 
so is simple: Freedom from arbitrary detention is as ancient 
and important a right as any found within the Constitution's 
boundaries. See Zadvydas, supra, at 720–721 (Kennedy, J., 
dissenting) (“inadmissible aliens” who are “stopped at the 
border” are “entitled to be free from detention that is arbi-
trary or capricious”). 

B 

The Due Process Clause, among other things, protects 
“those settled usages and modes of proceeding existing in 
the common and statute law of England, before the emigra-
tion of our ancestors,” and which were brought by them to 
this country. Murray's Lessee v. Hoboken Land & Improve-
ment Co., 18 How. 272, 277 (1856). A brief look at Black-
stone makes clear that at the time of the American Revolu-
tion the right to bail was “settled”—in both civil and 
criminal cases. 

Blackstone tells us that every prisoner (except for a con-
vict serving his sentence) was entitled to seek release on 
bail. 4 Commentaries on the Laws of England 296–297 
(1769). This right applied in every criminal case. Ibid. A 
noncapital defendant could seek bail from a local magistrate; 
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a capital defendant could seek bail at a hearing before the 
Court of King's Bench. See ibid. Although a capital de-
fendant had no right to obtain bail, he could always seek it, 
because “the court of king's bench . . . may bail for any crime 
whatsoever, be it treason, murder, or any other offence, ac-
cording to the circumstances of the case.” Id., at 296. And 
although King Charles I initially claimed the right to hold a 
prisoner without bail on secret national security grounds, see 
Darnel's Case, 3 How. St. Tr. 1 (K. B. 1627), Parliament re-
sponded by extracting from the King (via the 1628 Petition 
of Right) a promise to cease such detention, see 2 W. Haw-
kins, A Treatise of the Pleas of the Crown 107–110 (4th ed. 
1771). From then on, bail was available even when a pris-
oner was held on the personal command of the King. Ibid. 
That is why Blackstone says that the King's Bench or its 
judges “may bail in any Case whatsoever,” 4 Analysis of the 
Laws of England 148 (6th ed. 1771), indeed, in civil cases too, 
for in Blackstone's time some private civil cases might have 
begun with an arrest, see 3 Blackstone, Commentaries 290 
(1768). And bail was likewise an alternative to detention 
where a judgment debtor was unable to pay a civil judgment 
in the era of debtor's prison. See, e. g., Beers v. Haughton, 
9 Pet. 329, 356 (1835) (explaining that under Ohio law, “ ̀ if a 
defendant, upon a [writ of] capias, does not give suffcient 
appearance bail, he shall be committed to prison' ”); Hamil-
ton v. Dunklee, 1 N. H. 172 (1818). 

American history makes clear that the settlers brought 
this practice with them to America. The Judiciary Act of 
1789 conferred rights to bail proceedings in all federal crimi-
nal cases. § 33, 1 Stat. 91. It said that for a noncapital de-
fendant “bail shall be admitted” and for a capital defendant 
bail may be admitted in the discretion of a district judge, a 
circuit judge, or a Justice of the Supreme Court, taking ac-
count of “the offence, and of the evidence, and the usages of 
law.” Ibid. Congress enacted this law during its debate 
over the Bill of Rights, which it subsequently sent to the 
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States for ratifcation. See 1 Annals of Cong. 90 (1789); see 
also Martin v. Hunter's Lessee, 1 Wheat. 304, 351 (1816) 
(Members of the First Congress were “men of great learning 
and ability, . . . who had acted a principal part in framing, 
supporting, or opposing” the Constitution itself). Colonial 
law had been similarly, or in some instances even more, pro-
tective. See Foote, The Coming Constitutional Crisis in 
Bail: I, 113 U. Pa. L. Rev. 959, 974–977 (1965). 

Similar laws have consistently remained part of our legal 
tradition. In all federal criminal cases federal Acts have 
provided for bail proceedings. Bail Reform Act of 1984, 18 
U. S. C. § 3141 et seq.; Bail Reform Act of 1966, 18 U. S. C. 
§ 3146 et seq. (1964 ed., Supp. II). Every State has similar 
or more generous laws. See Appendix B, infra. 

Standards for granting bail have changed somewhat over 
time. Initially the sole factor determining the outcome of a 
bail proceeding was risk of fight. See Stack, 342 U. S., at 
4–5 (interpreting the 1789 bail law, applied to a noncapital 
defendant and in light of the Eighth Amendment, to require 
bail no higher than required to provide “adequate assurance” 
that the defendant “will stand trial and submit to sentence 
if found guilty,” “based upon standards relevant to the pur-
pose of assuring the presence of that defendant”). 

Congress gradually added community safety as a bail fac-
tor. In 1966, Congress provided that for capital defendants 
and convicted defendants pursuing appeals, bail would be 
granted unless the appeal was frivolous or a court had “rea-
son to believe that no one or more conditions of release will 
reasonably assure that the person will not fee or pose a dan-
ger to any other person or to the community.” Bail Reform 
Act, 18 U. S. C. § 3148. In 1984, Congress modifed the bail 
standard for noncapital defendants by adding concern for 
community safety. § 3142(e)(1). This Court, applying the 
Due Process Clause and the Excessive Bail Clause to these 
changes, found that the 1984 Act passed constitutional mus-
ter. See Salerno, 481 U. S., at 746–755. Again, the States 
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typically apply roughly similar or more generous standards. 
See Appendix B, infra. 

The cases before us, however, are not criminal cases. 
Does that fact make a difference? The problem is that there 
are not many instances of civil confnement (aside from immi-
gration detention, which I address below). Mental illness 
does sometimes provide an example. Individuals dangerous 
to themselves or to others may be confned involuntarily to 
a mental hospital. See, e. g., United States v. Comstock, 560 
U. S. 126 (2010); Kansas v. Hendricks, 521 U. S. 346 (1997). 
Those persons normally do not have what we would call “a 
right to a bail hearing.” But they do possess equivalent 
rights: They have the right to a hearing prior to confnement 
and the right to review of the circumstances at least annu-
ally. See Comstock, supra, at 130–131 (initial hearing fol-
lowed by review every six months); Hendricks, supra, at 353 
(initial hearing followed by yearly review). And the men-
tally ill persons detained under these schemes are being de-
tained because they are dangerous. That being so, there 
would be no point in providing a bail hearing as well. See 
Salerno, supra, at 748–749 (analogizing denial of bail to dan-
gerous individuals to the civil commitment of the mentally 
ill). But there is every reason for providing a bail proceed-
ing to the noncitizens at issue here, because they have re-
ceived no individualized determination that they pose a risk 
of fight or present a danger to others, nor is there any evi-
dence that most or all of them do. 

This Court has also protected the right to a bail hearing 
during extradition proceedings. Wright v. Henkel, 190 U. S. 
40 (1903), concerned the arrest and confnement of Whitaker 
Wright, an American citizen, pending extradition for a crime 
that Wright was accused of having committed in Great Brit-
ain. Wright sought bail. Id., at 43. Since the federal bail 
laws applied only to those charged with committing crimes 
against the United States, they did not cover Wright's con-
fnement. Id., at 61–62. The relevant extradition statute 
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said nothing about bail. Id., at 62. Its language (stronger 
than the language at issue here) said that the individual was 
“to remain” in “the proper jail” until the “surrender shall be 
made” to the nation seeking extradition; and it added that 
he was “to remain” in custody “until delivered up”—though 
after two months he could seek release. Rev. Stat. §§ 5270, 
5273. 

In an opinion by Chief Justice Fuller, this Court unani-
mously wrote that, despite the lack of express statutory au-
thorization and the risk of “embarrassment” to the United 
States if Wright fed, Wright could seek release on bail prior 
to the expiration of the 2-month period. Wright, 190 U. S., 
at 62–63. Given the universal entitlement to bail under 
English law, the Court was “unwilling to hold that . . . courts 
may not in any case, and whatever the special circumstances, 
extend that relief” to prisoners awaiting extradition. Id., at 
63. It consequently read a silent statute as authorizing bail 
proceedings (though the Court went on to hold that, under 
applicable standards, Wright's request for bail should be de-
nied). Ibid. 

The strongest basis for reading the Constitution's bail re-
quirements as extending to these civil, as well as criminal, 
cases, however, lies in the simple fact that the law treats like 
cases alike. And reason tells us that the civil confnement 
at issue here and the pretrial criminal confnement that calls 
for bail are in every relevant sense identical. There is no 
difference in respect to the fact of confnement itself. And 
I can fnd no relevant difference in respect to bail-related 
purposes. 

Which class of persons—criminal defendants or asylum 
seekers—seems more likely to have acted in a manner that 
typically warrants confnement? A person charged with a 
crime cannot be confned at all without a fnding of probable 
cause that he or she committed the crime. And the majority 
of criminal defendants lose their cases. See Dept. of Justice, 
Bureau of Justice Statistics, B. Reaves, Felony Defendants 
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in Large Urban Counties, 2009–Statistical Tables, p. 24 (Dec. 
2013) (reporting that 66% of felony defendants were con-
victed). A high percentage of the noncitizens before us, 
however, ultimately win the right they seek, the right to be 
in the United States. 

Nor am I aware of any evidence indicating that the nonciti-
zens seeking to enter, or to remain within, the United States 
are more likely than criminal defendants to threaten the 
safety of the community if released. In any event, this is a 
matter to be determined, case by case, at bail hearings. 

Which group is more likely to present a risk of fight? 
Again, I can fnd no evidence suggesting that asylum seekers 
or other noncitizens generally present a greater risk of fight 
than persons imprisoned for trial where there is probable 
cause to believe that the confned person has committed a 
crime. In any event, this matter too is to be determined, 
case by case, at bail hearings. 

If there is no reasonable basis for treating these confned 
noncitizens worse than ordinary defendants charged with 
crimes, 18 U. S. C. § 3142; worse than convicted criminals ap-
pealing their convictions, § 3143(b); worse than civilly com-
mitted citizens, supra, at 335; worse than identical nonciti-
zens found elsewhere within the United States, supra, at 328; 
and worse than noncitizens who have committed crimes, 
served their sentences, and been defnitively ordered re-
moved (but lack a country willing to take them), supra, at 328– 
329, their detention without bail is arbitrary. Thus, the con-
stitutional language, purposes, and tradition that require bail 
in instances of criminal confnement also very likely require 
bail in these instances of civil confnement. That perhaps is 
why Blackstone wrote that the law provides for the possibil-
ity of “bail in any case whatsoever.” 4 Analysis of the Laws 
of England, at 148. 

C 

My examination of the cases from this Court that consid-
ered detention of noncitizens and bail suggests that this 
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Court, while sometimes denying bail to individuals, gener-
ally has not held that bail proceedings are unnecessary. In-
deed, it almost always has suggested the contrary. 

1. In 1882, Congress enacted two laws that restricted 
immigration: The frst prohibited the entry of “Chinese la-
borers.” The Chinese Exclusion Act, ch. 126, 22 Stat. 58. 
The second prohibited the entry of “any convict, lunatic, 
idiot, or any person unable to take care of himself or herself 
without becoming a public charge.” Act of Aug. 3, 1882, 22 
Stat. 214. Neither said a word about bail. But in one in-
stance, an excluded Chinese woman was detained in jail in 
San Francisco pending her return to China. She sought 
bail. In re Ah Moy, 21 F. 808 (CC Cal. 1884). Justice Field, 
sitting as a Circuit Judge, wrote that the court lacked the 
authority to order bail because doing so would allow her to 
enter the United States—just what the statute forbade. Id., 
at 809. The other sitting Circuit Judge (Judge Sawyer) dis-
agreed. Id., at 810 (dissenting opinion). He pointed out 
that the alien would remain “in the custody and control of 
the law while lawfully on bail.” Ibid. He added that it 
“would be a great hardship, not to say a gross violation of 
her personal rights,” to refuse bail for 15 days before her 
ship arrived as long as she could provide “security satisfac-
tory to the court” that she would indeed depart when it did. 
Id., at 809–810. Two other Circuit Judges noted their 
agreement with Judge Sawyer. Id., at 809, n. 1. But they 
did not participate in the case, ibid., the two participating 
judges split 1 to 1, and so the views of presiding Justice Field 
prevailed. The alien appealed to this Court, Cheong Ah 
Moy v. United States, 113 U. S. 216 (1885), but before this 
Court could decide, the ship departed with Cheong Ah Moy 
aboard. 

2. In Wong Wing v. United States, 163 U. S. 228 (1896), the 
Court struck down as unconstitutional a statute that said 
alien Chinese laborers should be “ ̀ imprisoned at hard 
labor' ” for up to a year before being deported. Id., at 235. 
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In doing so, the Court wrote that although a sentence to hard 
labor was unlawful, “detention, or temporary confnement,” 
was constitutional, because “[d]etention is a usual feature of 
every case of arrest on a criminal charge, even when an inno-
cent person is wrongfully accused.” Ibid. But an analogy 
to criminal detention is an analogy to instances in which bail 
hearings are required. 

3. In Tod v. Waldman, 266 U. S. 113 (1924), the Waldman 
family, like many of the respondents here, challenged their 
exclusion. They had arrived at Ellis Island feeing religious 
persecution in Ukraine. They were detained because the 
immigration inspector believed the mother illiterate, one of 
the daughters disabled, and the whole family likely to be-
come public charges. They appealed to the Labor Depart-
ment, which ordered Mrs. Waldman retested for literacy, re-
quiring her to read both Yiddish and Hebrew. She could 
not. She then petitioned for a writ of habeas corpus on the 
grounds that (1) as a religious refugee she was exempt from 
the literacy requirement; (2) in any event, she need read only 
one language, not two; (3) her daughter was not disabled; 
and (4) the Department of Labor should have allowed her to 
appeal administratively. Id., at 114–115. 

The relevant statutory provisions, just like the present 
statute, see infra, at 344, 353, said that an arriving person, 
unless “clearly and beyond a doubt entitled to land shall be 
detained for examination . . . by a board of special inquiry.” 
Act of Feb. 5, 1917, § 16, 39 Stat. 886 (emphasis added). By 
the time the case reached this Court, however, the family 
had been allowed bail. See Waldman, 266 U. S., at 117. 
This Court ordered the Department of Labor to provide the 
family with an administrative appeal. Then, after initially 
“remand[ing] the petitioners to the custody of immigration 
authorities” pending the outcome of the appeal, id., at 120, 
the Court clarifed in a rehearing order that “[n]othing in the 
order of this Court shall prejudice an application for release 
on bail of the respondents pending compliance with the man-
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date of this Court.” Tod v. Waldman, 266 U. S. 547, 548 
(1925). This statement is inconsistent with the earlier opin-
ion of Justice Field, sitting as a Circuit Judge, because it 
shows that even an alien challenging her exclusion could be 
released on bail. Supra, at 338. 

4. In Carlson v. Landon, 342 U. S. 524 (1952), this Court 
upheld the denial of bail to noncitizen Communists being held 
pending deportation, despite a statute that permitted bail 
proceedings. Id., at 541–546. It did so because it consid-
ered the individuals to be a risk to security. It said nothing 
to suggest that bail proceedings were unnecessary. 

5. In Shaughnessy v. United States ex rel. Mezei, 345 U. S. 
206 (1953), the Attorney General had ordered a noncitizen 
permanently excluded from the United States on the ground 
that his “entry would be prejudicial to the public interest 
for security reasons.” Id., at 208; see Subversive Activities 
Control Act of 1950, §§ 22–23, 64 Stat. 1006–1012. He “sat 
on Ellis Island because this country shut him out and others 
were unwilling to take him in.” 345 U. S., at 209. After 21 
months in confnement he fled a petition for a writ of habeas 
corpus seeking judicial review of the exclusion decision or 
release on bail until he could be removed to another country. 
Id., at 207, 209. This Court refused to review the exclusion 
decision on the ground that the security matter fell totally 
within the President's authority, pursuant to an express con-
gressional delegation of power. Id., at 210. The Court also 
denied Mezei a bail proceeding because in an “exclusion pro-
ceeding grounded on danger to the national security . . . nei-
ther the rationale nor the statutory authority for” release on 
bail exists. Id., at 216. It denied bail, however, after the 
Attorney General had already found, on an individualized 
basis, not only that Mezei was a security risk and conse-
quently not entitled to either admission or bail but also that 
he could be denied a hearing on the matter because the basis 
for that decision could not be disclosed without harm to na-
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tional security. Id., at 208–209. The respondents in this 
case have been the subject of no such individualized fndings. 
And unlike Mezei, who was requesting bail after his exclu-
sion proceedings had ended (while the Attorney General 
searched for a country that would take him—a matter that 
we again confronted in Zadvydas), the respondents here con-
tinue to litigate the lawfulness of their exclusion itself. 
Thus, Mezei, but not the respondents here, was in a sense in 
the position of a convicted criminal who had lost his appeal, 
not a criminal awaiting trial (or the results of an appeal). 

6. Zadvydas v. Davis, 533 U. S. 678 (2001), concerned a 
noncitizen who had lawfully resided in this country, com-
mitted a serious crime, completed his prison sentence, and 
was then ordered deported. Id., at 684. Zadvydas sought 
release on bail during the time the Government searched 
for a country that would take him. Id., at 684–685. The 
governing statute said an alien such as Zadvydas “may 
be detained” pending his removal to another country. 8 
U. S. C. § 1231(a)(6). We interpreted those words as requir-
ing release from detention once it became clear that there 
was “no signifcant likelihood of removal in the reasonably 
foreseeable future”—presumptively after a period of con-
fnement of six months. 533 U. S., at 701. We read the 
statute as requiring this release because a “statute permit-
ting indefnite detention of an alien would raise a serious 
constitutional problem.” Id., at 690. 

From a constitutional perspective, this case follows a forti-
ori from Zadvydas. Here only a bail hearing is at issue, not 
release on bail, much less permanent release. And here 
there has been no fnal determination that any of the re-
spondents lacks a legal right to stay in the United States— 
the bail hearing at issue concerns conditional release pending 
that fnal determination. It is immaterial that detention 
here is not literally indefnite, because while the respondents' 
removal proceedings must end eventually, they last an in-
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determinate period of at least six months and a year on 
average, thereby implicating the same constitutional right 
against prolonged arbitrary detention that we recognized in 
Zadvydas. 

7. In Demore v. Kim, 538 U. S. 510 (2003), we held that 
the Government could constitutionally hold without bail non-
citizens who had committed certain crimes, had completed 
their sentences, and were in removal proceedings. See 
§ 1226(c). But we based our holding on the short-term na-
ture of the confnement necessary to complete proceedings. 
See id., at 529–530. The Court wrote that the “detention at 
stake . . . lasts roughly a month and a half in the vast major-
ity of cases in which it is invoked, and about fve months in 
the minority of cases in which the alien chooses to appeal.” 
Id., at 530. We added: 

“[I]n 85% of the cases in which aliens are detained [pur-
suant to the relevant statute], removal proceedings are 
completed in an average time of 47 days and a median 
of 30 days. In the remaining 15% of cases, in which the 
alien appeals the decision of the immigration judge to 
the Board of Immigration Appeals, appeal takes an av-
erage of four months, with a median time that is slightly 
shorter.” Id., at 529 (citation omitted). 

Demore himself, an outlier, was detained for six months. 
Id., at 530–531. 

The Court then found detention constitutional “during the 
limited period” necessary to arrange for removal, and we 
contrasted that period of detention with the detention at 
issue in Zadvydas, referring to the detention in Demore as 
being “of a much shorter duration.” 538 U. S., at 526, 528. 
Justice Kennedy stated in a concurrence that the Due 
Process Clause might require bail hearings “if the continued 
detention became unreasonable or unjustifed.” Id., at 532. 
Dissenting, I wrote that, had I believed that Demore “had 
conceded that he [was] deportable,” then, despite Zadvydas, 
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“I would conclude that the Government could detain him 
without bail for the few weeks ordinarily necessary for for-
mal entry of a removal order.” 538 U. S., at 576 (opinion 
concurring in part and dissenting in part). 

The Government now tells us that the statistics it gave to 
the Court in Demore were wrong. Detention normally lasts 
twice as long as the Government then said it did. And, as I 
have pointed out, thousands of people here are held for consid-
erably longer than six months without an opportunity to seek 
bail. See supra, at 327–328. We deal here with prolonged 
detention, not the short-term detention at issue in Demore. 
Hence Demore, itself a deviation from the history and tradi-
tion of bail and alien detention, cannot help the Government. 

The upshot is the following: The Constitution's language, 
its basic purposes, the relevant history, our tradition, and 
many of the relevant cases point in the same interpretive 
direction. They tell us that an interpretation of the statute 
before us that would deny bail proceedings where detention 
is prolonged would likely mean that the statute violates the 
Constitution. The interpretive principle that fows from 
this conclusion is clear and longstanding: “ ̀ [A]s between two 
possible interpretations of a statute, by one of which it would 
be unconstitutional and by the other valid, our plain duty is 
to adopt that which will save the Act.' ” Rust v. Sullivan, 
500 U. S. 173, 190 (1991) (quoting Blodgett v. Holden, 275 
U. S. 142, 148 (1927) (opinion of Holmes, J.)). Moreover, a 
“statute must be construed, if fairly possible, so as to avoid 
not only the conclusion that it is unconstitutional, but also 
grave doubts upon that score.” Jin Fuey Moy, 241 U. S., 
at 401. These legal principles refect a realistic assumption, 
namely, that Congress—particularly a Congress that did not 
consider a constitutional matter—would normally have pre-
ferred a constitutional interpretation to an interpretation 
that may render a statute an unconstitutional nullity. And 
that is so even where the constitutional interpretation de-
parts from the most natural reading of the statute's lan-
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guage. See Edward J. DeBartolo Corp. v. Florida Gulf 
Coast Building & Constr. Trades Council, 485 U. S. 568, 575 
(1988); see also National Federation of Independent Busi-
ness v. Sebelius, 567 U. S. 519, 563, 574–576 (2012) (majority 
opinion and opinion of Roberts, C. J.). 

III 

The Statutory Provisions 

The question remains whether it is possible to read the 
statute as authorizing bail. As desirable as a constitutional 
interpretation of a statute may be, we cannot read it to say 
the opposite of what its language states. The word “animal” 
does not include minerals, no matter how strongly one might 
wish that it did. Indeed, where “ ̀ Congress has made its 
intent' in the statute `clear, “we must give effect to that in-
tent,” ' ” even if doing so requires us to consider the constitu-
tional question, and even if doing so means that we hold the 
statute unconstitutional. Zadvydas, 533 U. S., at 696 (quot-
ing Miller v. French, 530 U. S. 327, 336 (2000)). In my view, 
however, we can, and should, read the relevant statutory 
provisions to require bail proceedings in instances of pro-
longed detention without doing violence to the statutory lan-
guage or to the provisions' basic purposes. 

A 

Asylum Seekers 

The relevant provision governing the frst class of nonciti-
zens, the asylum seekers, is § 1225(b)(1)(B)(ii). It says that, 
if an immigration “offcer determines at the time” of an initial 
interview with an alien seeking to enter the United States 
“that [the] alien has a credible fear of persecution . . . , the 
alien shall be detained for further consideration of the appli-
cation for asylum.” See Appendix A–1, infra. I have em-
phasized the three key words, namely, “shall be detained.” 
Do those words mean that the asylum seeker must be de-
tained without bail? 
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They do not. First, in ordinary English and in light of the 
history of bail, the word “detain” is ambiguous in respect to 
the relevant point. The Oxford English Dictionary (OED), 
surveying the history of the word, notes that Edward Hall, 
a famous 16th-century legal scholar and author of Hall's 
Chronicle, wrote: “A traytor . . . is apprehended and de-
teigned in prisone for his offence,” a use of the word, as we 
know from Blackstone, that is consistent with bail. See 
supra, at 332–333; OED (3d ed., Dec. 2012), http://www.oed. 
com/view/Entry/51176 (annot. to def. 1). David Hume, the 
famous 18th-century historian and philosopher, writes of 
being “detained in strict confnement,” thereby implying the 
existence of detention without strict confnement. Ibid. A 
19th-century novelist writes, “ ̀ Beg your pardon, sir,' said 
the constable, . . . `I shall be obliged to detain you till this 
business is settled' ”—again a use of “detain” that we know 
(from Blackstone) is consistent with bail. Ibid. And the 
OED concludes that the primary meaning of “detain” is “[t]o 
keep in confnement or under restraint; to keep prisoner.” 
Ibid. (emphasis added). To grant bail, we know, is not 
to grant unrestrained freedom. Rather, where the Act 
elsewhere expressly permits bail, it requires “bond of at 
least $1,500 with security approved by, and containing con-
ditions prescribed by, the Attorney General.” 8 U. S. C. 
§ 1226(a)(2)(A). Similarly in the criminal context, bail im-
poses numerous restraints, ranging from the provision of a 
bond, to restrictions on residences and travel, to the imposi-
tion of a curfew, to a requirement to obtain medical treat-
ment, to report at regular intervals, or even to return to 
custody at specifed hours. See 18 U. S. C. § 3142(c)(1)(B) 
(listing possible conditions for the pretrial release of federal 
criminal defendants). 

At the very least, because the word “detain” in this con-
text refers to a comparatively long period of time, it can 
readily coexist with a word such as “bail” that refers to a 
shorter period of conditional release. For instance, there is 
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nothing inconsistent in saying: During his exile, he was per-
mitted to pay short visits to his home country; during the 
period of active hostilities, the soldiers would lay down their 
arms and fraternize on Christmas Day; during his overseas 
detention, he was allowed home to see his sick mother; or 
during his detention pending proceedings, he was permit-
ted bail. 

Second, our precedent treats the statutory word “detain” 
as consistent with bail. In Waldman, 266 U. S. 547, we con-
sidered an immigration statute that stated (in respect to ar-
riving aliens) that “[e]very alien who may not appear to the 
examining inspector at the port of arrival to be clearly and 
beyond a doubt entitled to land shall be detained for exami-
nation in relation thereto by a board of special inquiry.” Act 
of Feb. 5, 1917, § 16, 39 Stat. 886 (emphasis added). The 
Court indicated that bail was available, stating that “[n]oth-
ing in the order of this court shall prejudice an application 
for release on bail.” 266 U. S., at 548. In so stating, the 
Court was simply following precedent, such as Wright v. 
Henkel, where the Court wrote that bail is available even 
where not “specifcally vested by statute.” 190 U. S., at 63; 
see supra, at 335–336. When Congress passed the relevant 
provisions of the Act in 1996, it legislated against this histor-
ical backdrop, at a time when the precise language that it 
adopted had been interpreted by this Court to permit bail. 
See Monessen Southwestern R. Co. v. Morgan, 486 U. S. 330, 
338 (1988) (“Congress' failure to disturb a consistent judicial 
interpretation of a statute may provide some indication that 
`Congress at least acquiesces in, and apparently affrms, that 
[interpretation]' ” (quoting Cannon v. University of Chicago, 
441 U. S. 677, 703 (1979))). 

Third, the Board of Immigration Appeals reads the word 
“detain” as consistent with bail, for it has held that its regu-
lations, implementing the same statutory provision as is be-
fore us, allow bail for asylum seekers who are apprehended 
inside the United States within 100 miles of the border, 



Page Proof Pending Publication

Cite as: 583 U. S. 281 (2018) 347 

Breyer, J., dissenting 

rather than at a border crossing. See In re X-K-, 23 I. & 
N. Dec., at 732, 734–735 (discussing 8 CFR § 1003.19(h)(2)(i) 
(2004)). The same statute, same language applies to the de-
tention of those asylum seekers and the ones before us, so 
the statute must be consistent with bail in the Board of Im-
migration Appeals' view. 

Fourth, in Zadvydas we found (to avoid similar constitu-
tional questions) that the words “ ̀ may be detained' ” were 
consistent with requiring release from long-term detention. 
533 U. S., at 682 (quoting 8 U. S. C. § 1231(a)(6)). The major-
ity correctly notes that here the language substitutes the 
word “shall” for the word “may.” Ante, at 298–300. But 
the majority is wrong to distinguish Zadvydas on this basis. 
There the Court did not emphasize the word “detain,” for 
the question at issue was release from detention. And the 
key word was consequently “may,” suggesting discretion. 
Here the question concerns the right to a bail hearing during 
detention. And the key linguistic ambiguity concerns the 
word “detention.” Is that word consistent with bail pro-
ceedings? The answer, for the reasons I have stated, is 
“yes.” 

Fifth, the statute does not even mention long-term deten-
tion without bail. Whether the statute speaks in terms of 
discretion (“may,” as in Zadvydas) or mandatory action 
(“shall,” as in this case), the Government's argument is 
wrong for the same reason: Congress does not unambigu-
ously authorize long-term detention without bail by failing 
to say when detention must end. As we recognized in 
Zadvydas, Congress anticipated long-term detention else-
where in the Act, providing for review every six months of 
terrorist aliens detained under 8 U. S. C. § 1537(b)(2)(C), but 
it did not do so here. See 533 U. S., at 697. 

Sixth, the Act provides that an asylum applicant whose 
proceedings last longer than six months may be given work 
authorization. § 1158(d)(2). The majority would apply this 
provision to some asylum applicants but not the ones before 
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us. Ante, at 309, n. 6. Of course, the statute does not con-
tain that limitation. Read most naturally, the provision of-
fers some indication that Congress, in the same statute, did 
not require asylum seekers to remain confned without bail 
at the 6-month mark. 

Seventh, there is a separate statutory provision that pur-
ports to do precisely what the majority says this one does, 
providing that certain aliens “shall be detained . . . until 
removed.” § 1225(b)(1)(B)(iii)(IV) (emphasis added); ante, 
at 299 (detention must continue until proceedings “have fn-
ished”). The problem for the majority is that this other pro-
vision applies only to those who, unlike the respondents, 
have no credible fear of persecution. The provision that ap-
plies here lacks similar language. 

Linguistic ambiguity, while necessary, is not suffcient. I 
would also ask whether the statute's purposes suggest a con-
gressional refusal to permit bail where confnement is pro-
longed. The answer is “no.” There is nothing in the stat-
ute or in the legislative history that reveals any such 
congressional intent. The most likely reason for its absence 
is that Congress, like the Government when it appeared be-
fore us in Demore, believed there were no such instances, or 
at least that there were very few. Indeed, the Act suggests 
that asylum proceedings ordinarily fnish quickly. See 
§ 1158(d)(5)(A) (providing that absent “exceptional circum-
stances,” fnal administrative adjudication (not including ap-
peal) must be completed “within 180 days,” and any appeal 
must be fled “within 30 days” of the decision). And for 
those proceedings that last longer than six months, we know 
that two-thirds of asylum seekers win their cases. Thus, 
legislative silence suggests not disapproval of bail, but a lack 
of consideration of the matter. For present purposes that is 
suffcient. It means that Congress did not intend to forbid 
bail. An interpretation that permits bail—based upon his-
tory, tradition, statutory context, and precedent—is consist-
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ent, not inconsistent, with what Congress intended the statu-
tory provision to do. 

The majority apparently fnds a contrary purpose in the 
fact that other provisions of the statute permit the Attorney 
General to release an alien on parole “ ̀ for urgent humani-
tarian reasons or signifcant public beneft' ” and impose 
bail-like conditions. Ante, at 300 (discussing 8 U. S. C. 
§ 1182(d)(5)(A)). Yet under the majority's interpretation of 
“detain,” the same argument could have been made in 
Zadvydas. We held that noncitizens presumptively are 
entitled to release after six months of detention, notwith-
standing an available alternative avenue for relief, namely, 
bail. 533 U. S., at 683. There is no reason to reach a differ-
ent result here. While the Government historically used 
this provision to take account of traditional bail factors 
(fight risk, safety risk), the President since issued an Execu-
tive Order directing parole to be granted “in all circum-
stances only when an individual demonstrates urgent human-
itarian reasons or a signifcant public beneft.” Exec. Order. 
No. 13767, 82 Fed. Reg. 8796 (2017). And besides, Congress' 
provision of parole to permit, for example, release for the 
purpose of medical care or to testify in a court proceeding— 
which adds to the circumstances under which a noncitizen 
can be released from confnement—says nothing about 
whether Congress intended to cut back on those circum-
stances in respect to the meaning of “detain” and the histori-
cal understanding that detention permits bail. 

B 

Criminals Who Have Served Their Sentences 

The relevant statutory provision, § 1226(c), says in para-
graph (1) that the “Attorney General shall take into custody 
any alien who . . . is deportable [or inadmissible] by reason 
of having committed [certain crimes] when the alien is re-
leased,” presumably (or ordinarily) after having served his 
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sentence. It then goes on to say, in paragraph (2), that the 
“Attorney General may release [that] alien . . . only if the 
Attorney General decides pursuant to section 3521 of title 18 
that release of the alien from custody is necessary to provide 
protection to a witness [or to certain related others].” See 
Appendix A–2, infra. 

I have emphasized the relevant phrases: “take into cus-
tody” in the frst paragraph and “may release [that] alien . . . 
only if” in the second paragraph. We have long interpreted 
“in custody” as “not requir[ing] that a prisoner be physically 
confned.” Maleng v. Cook, 490 U. S. 488, 491 (1989) (per 
curiam). In the habeas context, we have held that “a per-
son released on bail or on his own recognizance” is “ ̀ in 
custody' within the meaning of the statute.” Hensley v. 
Municipal Court, San Jose-Milpitas Judicial Dist., Santa 
Clara Cty., 411 U. S. 345, 349 (1973); Justices of Boston Mu-
nicipal Court v. Lydon, 466 U. S. 294, 300–301 (1984) (same). 
The reason is simple, as I already have explained, supra, 
at 345: A person who is released on bail “is subject to re-
straints `not shared by the public generally.' ” Hensley, 
supra, at 351 (quoting Jones v. Cunningham, 371 U. S. 236, 
240 (1963)); see also Maleng, supra, at 491 (“[A] prisoner who 
had been placed on parole was still `in custody' ” because his 
“release from physical confnement . . . was not unconditional; 
instead, it was explicitly conditioned on his reporting 
regularly to his parole offcer, remaining in a particular com-
munity, residence, and job, and refraining from certain activi-
ties” (citing Jones, supra, at 242)). 

Moreover, there is no reason to interpret “custody” differ-
ently than “detain.” The OED defnes “custody” as “[t]he 
state of being detained,” http://www.oed.com/view/Entry/ 
46305 (def. 5). “Detained,” as I have previously pointed out, 
can be read consistently with bail. See supra, at 345–349. 
The OED also defnes the statutory phrase, “take (a person) 
into custody,” as “to arrest and imprison (a person),” http:// 
www.oed.com/view/Entry/46305 (def. 5). And we know from 



Page Proof Pending Publication

Cite as: 583 U. S. 281 (2018) 351 

Breyer, J., dissenting 

the history, tradition, case law, and other sources earlier dis-
cussed, including Blackstone, that arresting and imprisoning 
a person is consistent with a bail hearing and a subsequent 
grant of bail, even where a statute contains words such as 
“commitment” or “detain.” See supra, at 330–344 (citing, 
e. g., Wright, 190 U. S., at 62 (reading as consistent with 
a bail proceeding the statutory language “ ̀ shall issue [a] 
warrant for the commitment . . . to the proper jail, there to 
remain' ” until “ ̀ surrender' ” for extradition)). 

But what about the second phrase, stating that the Attor-
ney General “may release [that] alien . . . only if the Attor-
ney General decides pursuant to section 3521 of title 18 that 
release of the alien from custody is necessary to provide pro-
tection to a witness”? Does the presence of the words “only 
if” show that the statute automatically denies bail for any 
other reason? 

It does not. That is because the phrase has nothing to do 
with bail. It has to do with a special program, the Witness 
Protection Program, set forth in 18 U. S. C. § 3521. That 
program allows the Attorney General to relocate the wit-
ness, to give him an entirely new identity, to help his family 
similarly, and to pay him a stipend, among other things. 
§§ 3521(a)(1), (b)(1). The Attorney General may “take such 
action as [he] determines to be necessary to protect the per-
son,” presumably even free the witness from whatever obli-
gations might require him to report to an immigration 
or judicial authority. § 3521(b)(1). Accordingly, when the 
Attorney General “release[s]” an alien under 8 U. S. C. 
§ 1226(c)(2), he does not grant bail; he may well do far more, 
freeing the witness from a host of obligations and restraints, 
including those many obligations and restraints that accom-
pany bail. See supra, at 345. 

This understanding of “release” in § 1226(c) is consistent 
with the OED's defnition of “release” as “to free from re-
straint” or even “to liberate from . . . an obligation” (not 
simply “to free from . . . captivity”), http://www.oed.com/ 
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view/Entry/161859 (def. 6(a)). And it is consistent with our 
earlier reading of the word “detain.” Supra, at 345–349. 
Following the OED's defnition of “detain” as “under re-
straint,” we have understood the word “detention” to include 
the state of being “under” those “restraints” that typically 
accompany bail. Ibid. That is to say, both the individual 
on bail and the individual not on bail are “detained”; and the 
Attorney General, through his Witness Protection Program 
powers can free the individual from both. To repeat: The 
provision at issue means that the Attorney General “may 
release” the detained person from the restraints that accom-
pany detainment—whether that individual has been de-
tained with, or without, bail. 

So understood the phrase has nothing to do with the issue 
before us: whether a confned individual is, or is not, entitled 
to bail or a bail hearing. It simply means that the Attorney 
General cannot free that person from all, or most, restraining 
conditions (including those that accompany bail) unless the 
alien is placed in the Witness Protection Program. So read, 
the words “only if” neither favor nor disfavor a reading of 
the statute consistent with the right to a bail proceeding. 

The purpose-related reasons that argue for a bail-
favorable reading are also applicable here. Congress did 
not consider the problem of long-term detention. It wrote 
the statute with brief detention in mind. See H. R. Rep. 
No. 104–469, pt. 1, p. 123, and n. 25 (1996) (stating that the 
“average stay [was] 28 days”). Congress did not know (for 
apparently the Government did not know in Demore) that 
the average length of detention for this class would turn out 
to be about a year. Nor did Congress necessarily know that 
about 40% of class members eventually obtain the right to 
remain in the United States. 

I should add that reading the statute as denying bail to 
those whose detention is prolonged is anomalous. Those 
whose removal is legally or factually questionable could be 
imprisoned indefnitely while the matter is being decided. 
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Those whose removal is not questionable (for they are under 
a fnal removal order) could be further imprisoned for no 
more than six months. See supra, at 329, 342–343. In fact, 
even before our decision in Zadvydas, the Government gave 
bail hearings to noncitizens under a fnal order of removal 
after six months of detention. See 533 U. S., at 683. 

C 

Other Applicants for Admission 

The statutory provision that governs the third category of 
noncitizens seeking admission at the border is § 1225(b) 
(2)(A). It says that “if the examining immigration offcer 
determines that an alien seeking admission is not clearly and 
beyond a doubt entitled to be admitted, the alien shall be 
detained for a proceeding under section 1229a of this title.” 
See Appendix A–3, infra. 

The Government tells us that this miscellaneous category 
consists of persons who are neither (1) clearly eligible for 
admission, nor (2) clearly ineligible. Pet. for Cert. 3–4. A 
clearly eligible person is, of course, immediately admitted. 
A clearly ineligible person—someone who lacks the required 
documents, or provides fraudulent ones—is “removed . . . 
without further hearing or review.” § 1225(b)(1)(A)(i); see 
§§ 1182(a)(6)(C), (a)(7). But where the matter is not clear, 
i. e., where the immigration offcer determines that an alien 
“is not clearly and beyond a doubt entitled to be admitted,” 
he is detained for a removal proceeding. § 1225(b)(2)(A). 
Like all respondents, this class has been detained for at least 
six months. It may include persons returning to the United 
States who have work permits or other documents seemingly 
entitling them to entry, but whom an immigration offcer sus-
pects are inadmissible for some other reason, such as because 
they may have incomplete vaccinations or have committed 
student visa abuse or a crime of “moral turpitude.” See 
§ 1182(a) (delineating classes of aliens ineligible for admis-
sion). For instance, the Federal Register is replete with ex-
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amples of offenses that immigration authorities have thought 
are crimes of moral turpitude but that the courts of appeals 
later determine are not. See, e. g., Goldeshtein v. INS, 8 
F. 3d 645, 648 (CA9 1993) (structuring fnancial transactions 
to avoid currency reports); Nunez v. Holder, 594 F. 3d 1124, 
1138 (CA9 2010) (indecent exposure). It also may include 
individuals who claim citizenship by virtue of birth or par-
entage but who lack documents clearly proving their claim. 

The critical statutory words are the same as those I have 
just discussed in the context of the asylum seekers—“shall 
be detained.” There is no more plausible reason here than 
there was there to believe those words foreclose bail. See 
supra, at 345–349. The constitutional considerations, the 
statutory language, and the purposes underlying the statute 
are virtually the same. Thus, the result should be the same: 
Given the constitutional considerations, we should interpret 
the statute as permitting bail. 

IV 

The majority concludes in Part V, ante, at 312–314, by say-
ing that, before considering bail-related constitutional argu-
ments, the lower courts “should reexamine whether respond-
ents can continue litigating their claims as a class.” Ante, 
at 312. Relying on dicta in Reno v. American-Arab Anti-
Discrimination Comm., 525 U. S. 471 (1999) (AADC), it then 
suggests that the respondents may not be able to continue 
litigating because the Act says that 

“no court (other than the Supreme Court) shall have ju-
risdiction or authority to enjoin or restrain the opera-
tion [of the statutory provisions here at issue] other than 
with respect to the application of such provisions to an 
individual alien against whom proceedings under such 
part have been initiated.” 8 U. S. C. § 1252(f)(1). 

Were the majority's suggestion correct as to this jurisdic-
tional question, it would have shown, at most, that we should 
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decide the constitutional question here and now. We have 
already asked for and received briefs on that question. But 
I do not believe the majority is correct. Every member of 
the classes before us falls within the provision's exception. 
Every one of them is an “individual alien against whom pro-
ceedings under such part have been initiated.” Ibid. The 
Court in AADC did not consider, and had no reason to con-
sider, the application of § 1252(f)(1) to such a class. Regard-
less, a court could order declaratory relief. Federal Rule of 
Civil Procedure 23(b)(2) permits a class action where “fnal 
injunctive relief or corresponding declaratory relief is appro-
priate respecting the class as a whole.” (Emphasis added.) 
And the Advisory Committee says that declaratory relief can 
fall within the Rule's term “corresponding” if it “serves as a 
basis for later injunctive relief.” Notes on Rule 23(b)(2)– 
1966 Amendment, 28 U. S. C. App., p. 812. 

Jurisdiction also is unaffected by 8 U. S. C. § 1252(b)(9), 
which by its terms applies only “[w]ith respect to review of 
an order of removal under [§ 1252(a)(1)].” § 1252(b). The 
respondents challenge their detention without bail, not an 
order of removal. 

Neither does Wal-Mart Stores, Inc. v. Dukes, 564 U. S. 338 
(2011), bar these class actions. Every member of each class 
seeks the same relief (a bail hearing), every member has 
been denied that relief, and the differences in situation 
among members of the class are not relevant to their entitle-
ment to a bail hearing. 

At a minimum I can fnd nothing in the statute or in the 
cases to which the majority refers that would prevent the 
respondents from pursuing their action, obtaining a declara-
tory judgment, and then using that judgment to obtain relief, 
namely, a bail hearing, in an individual case. Thus, I believe 
the lower courts are free to consider the constitutionality of 
the relevant statutory provisions as the majority now inter-
prets them. 
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V 
Conclusion 

The relevant constitutional language, purposes, history, 
traditions, context, and case law, taken together, make it 
likely that, where confnement of the noncitizens before us is 
prolonged (presumptively longer than six months), bail pro-
ceedings are constitutionally required. Given this serious 
constitutional problem, I would interpret the statutory pro-
visions before us as authorizing bail. Their language per-
mits that reading, it furthers their basic purposes, and it is 
consistent with the history, tradition, and constitutional val-
ues associated with bail proceedings. I believe that those 
bail proceedings should take place in accordance with cus-
tomary rules of procedure and burdens of proof rather than 
the special rules that the Ninth Circuit imposed. 

The bail questions before us are technical but at heart they 
are simple. We need only recall the words of the Declara-
tion of Independence, in particular its insistence that all men 
and women have “certain unalienable Rights,” and that 
among them is the right to “Liberty.” We need merely re-
member that the Constitution's Due Process Clause protects 
each person's liberty from arbitrary deprivation. And we 
need just keep in mind the fact that, since Blackstone's time 
and long before, liberty has included the right of a confned 
person to seek release on bail. It is neither technical nor 
unusually diffcult to read the words of these statutes as con-
sistent with this basic right. I would fnd it far more diff-
cult, indeed, I would fnd it alarming, to believe that Con-
gress wrote these statutory words in order to put thousands 
of individuals at risk of lengthy confnement all within the 
United States but all without hope of bail. I would read 
the statutory words as consistent with, indeed as requiring 
protection of, the basic right to seek bail. 

Because the majority does not do so, with respect, I 
dissent. 
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APPENDIXES 

A 

1 

Statute Applicable to Asylum Seekers 

8 U. S. C. § 1225. “Inspection by immigration offcers; expe-
dited removal of inadmissible arriving aliens; referral for 
hearing 

. . . . . 

“(b) Inspection of applicants for admission 
“(1) Inspection of aliens arriving in the United States and 

certain other aliens who have not been admitted or paroled 
“(A) Screening 
“(i) In general 
“If an immigration offcer determines that an alien (other 

than an alien described in subparagraph (F)) who is arriving 
in the United States or is described in clause (iii) is inadmis-
sible under section 1182(a)(6)(C) or 1182(a)(7) of this title, the 
offcer shall order the alien removed from the United States 
without further hearing or review unless the alien indicates 
either an intention to apply for asylum under section 1158 of 
this title or a fear of persecution. 

“(ii) Claims for asylum 
“If an immigration offcer determines that an alien (other 

than an alien described in subparagraph (F)) who is arriving 
in the United States or is described in clause (iii) is inadmis-
sible under section 1182(a)(6)(C) or 1182(a)(7) of this title and 
the alien indicates either an intention to apply for asylum 
under section 1158 of this title or a fear of persecution, the 
offcer shall refer the alien for an interview by an asylum 
offcer under subparagraph (B). 

. . . . . 

“(B) Asylum interviews 
“(i) Conduct by asylum offcers 
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“An asylum offcer shall conduct interviews of aliens re-
ferred under subparagraph (A)(ii), either at a port of entry 
or at such other place designated by the Attorney General. 

“(ii) Referral of certain aliens 
“If the offcer determines at the time of the interview that 

an alien has a credible fear of persecution (within the mean-
ing of clause (v)), the alien shall be detained for further 
consideration of the application for asylum.” (Emphasis 
added.) 

2 

Statute Applicable to Criminal Aliens 

8 U. S. C. § 1226. “Apprehension and detention of aliens 

“(a) Arrest, detention, and release 
“On a warrant issued by the Attorney General, an alien 

may be arrested and detained pending a decision on whether 
the alien is to be removed from the United States. Except 
as provided in subsection (c) of this section and pending such 
decision, the Attorney General— 

“(1) may continue to detain the arrested alien; and 
“(2) may release the alien on— 
“(A) bond of at least $1,500 with security approved by, and 

containing conditions prescribed by, the Attorney General; or 
“(B) conditional parole; 

. . . . . 

“(c) Detention of criminal aliens 
“(1) Custody 
“The Attorney General shall take into custody any alien 

who— 
“(A) is inadmissible by reason of having committed any 

offense covered in section 1182(a)(2) of this title, 
“(B) is deportable by reason of having committed any of-

fense covered in section 1227(a)(2)(A)(ii), (A)(iii), (B), (C), or 
(D) of this title, 

“(C) is deportable under section 1227(a)(2)(A)(i) of this 
title on the basis of an offense for which the alien has 
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been sentence[d] to a term of imprisonment of at least 1 
year, or 

“(D) is inadmissible under section 1182(a)(3)(B) of this title 
or deportable under section 1227(a)(4)(B) of this title, 
“when the alien is released, without regard to whether the 
alien is released on parole, supervised release, or probation, 
and without regard to whether the alien may be arrested or 
imprisoned again for the same offense. 

“(2) Release 
“The Attorney General may release an alien described in 

paragraph (1) only if the Attorney General decides pursuant 
to section 3521 of title 18 that release of the alien from cus-
tody is necessary to provide protection to a witness, a poten-
tial witness, a person cooperating with an investigation into 
major criminal activity, or an immediate family member or 
close associate of a witness, potential witness, or person co-
operating with such an investigation, and the alien satisfes 
the Attorney General that the alien will not pose a danger 
to the safety of other persons or of property and is likely to 
appear for any scheduled proceeding. A decision relating to 
such release shall take place in accordance with a procedure 
that considers the severity of the offense committed by the 
alien.” (Emphasis added.) 

3 

Statute Applicable to Miscellaneous Applicants for 
Admission 

8 U. S. C. § 1225. “Inspection by immigration offcers; expe-
dited removal of inadmissible arriving aliens; referral for 
hearing 

. . . . . 

“(b) Inspection of applicants for admission 
. . . . . 

“(2) Inspection of other aliens 
“(A) In general 
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“Subject to subparagraphs (B) and (C), in the case of an 
alien who is an applicant for admission, if the examining im-
migration offcer determines that an alien seeking admission 
is not clearly and beyond a doubt entitled to be admitted, the 
alien shall be detained for a proceeding under section 1229a 
of this title. 

“(B) Exception 
“Subparagraph (A) shall not apply to an alien— 
“(i) who is a crewman, 
“(ii) to whom paragraph (1) applies, or 
“(iii) who is a stowaway. 
“(C) Treatment of aliens arriving from contiguous 

territory 
“In the case of an alien described in subparagraph (A) who 

is arriving on land (whether or not at a designated port of 
arrival) from a foreign territory contiguous to the United 
States, the Attorney General may return the alien to that 
territory pending a proceeding under section 1229a of this 
title.” (Emphasis added.) 

B 
State Bail Law 

State Key Bail Provisions 

Alabama Ala. Const., Art. I, § 16; Ala. Code 
§§ 15–13–3, 15–13–108, 15–13–190 
(2011); Ala. Rule Crim. Proc. 7.2 
(Cum. Supp. 2017) 

Alaska Alaska Const., Art. I, § 11; Alaska 
Stat. §§ 12.30.011, 12.30.040 (2016) 

Arizona Ariz. Const., Art. 2, § 22; Ariz. Rev. 
Stat. Ann. §§ 13–3961 (Cum. Supp. 
2017), 13–3961.01 (2010), 13–3962; 
Ariz. Rule Crim. Proc. 7.2 (Cum. 
Supp. 2017) 
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State Key Bail Provisions 

Arkansas Ark. Const., Art. 2, § 8; Ark. Code 
§§ 16–84–110 (2005), 16–91–110 
(Supp. 2017); Ark. Rule App. Crim. 
Proc. 6 (2017) 

California Cal. Const., Art. 1, § 12; Cal. Penal 
Code Ann. § 1271 (West 2004) 

Colorado Colo. Const., Art. II, § 19; Colo. Rev. 
Stat. §§ 16–4–101, 16–4–102, 16–4– 
201, 16–4–201.5 (2017) 

Connecticut Conn. Const., Art. 1, § 8; Conn. Gen. 
Stat. §§ 54–63f, 54–64a (2017) 

Delaware Del. Const., Art. I, § 12; Del. Code 
Ann., Tit. 11, §§ 2103, 2104, 2112 
(2015) 

Florida Fla. Const., Art. I, § 14; Fla. Stat. 
§§ 903.046, 903.132, 903.133 (2017) 

Georgia Ga. Code Ann. §§ 17–6–1, 17–6–15 
(Supp. 2017) 

Hawaii Haw. Rev. Stat. §§ 804–3, 804–4 
(2014) 

Idaho Idaho Const., Art. I, § 6; Idaho Code 
Ann. § 19–2903 (2017) 

Illinois Ill. Const., Art. 1, § 9; Ill. Comp. 
Stat., ch. 725, §§ 5/110–4, 5/110–6.2 
(West 2016) 

Indiana Ind. Const., Art. 1, § 17; Ann. Ind. 
Code §§ 35–33–8.5–6 (West 2012), 
35–33–9–1 (West Cum. Supp. 2017) 

Iowa Iowa Const., Art. 1, § 12; Iowa Code 
Ann. §§ 811.1, 811.5 (West 2015) 
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State Key Bail Provisions 

Kansas Kan. Const., Bill of Rights § 9; Kan. 
Stat. Ann. §§ 22–2801, 22–2804 
(2007), 22–2802 (Cum. Supp. 2016) 

Kentucky Ky. Const., § 16; Ky. Rev. Stat. Ann. 
§ 431.066 (West Cum. Supp. 2017); 
Ky. Rules Crim. Proc. 4.02, 4.54, 
12.78 (West Cum. Supp. 2017) 

Louisiana La. Const., Art. 1, § 18; La. Code 
Crim. Proc. Ann., Arts. 312, 316 
(West 2017) 

Maine Me. Const., Art. 1, § 10; Me. Rev. 
Stat. Ann., Tit. 15, §§ 1003, 1051, 
1026 (Cum. Supp. 2017), 1027 (2016) 

Maryland Md. Crim. Proc. Code Ann. §§ 5–101 
(Supp. 2017), 5–102, 5–207 (2008); 
Md. Rules 4–216.1, 4–349 (2018) 

Massachusetts Mass. Gen. Laws, ch. 276, §§ 20D, 42, 
42A (2016); Mass. Rule Crim. Proc. 
31 (West 2017) 

Michigan Mich. Comp. Laws Ann. §§ 765.6 
(West Supp. 2017), 770.9 (West 2006) 

Minnesota Minn. Const., Art. I, § 7; Minn. Stat. 
§ 629.16 (2016); Minn. Rules Crim. 
Proc. 6, 28.02 (2016) 

Mississippi Miss. Const., Art. 3, § 29; Miss. Code 
Ann. §§ 99–5–11, 99–35–3 (2015) 

Missouri Mo. Const., Art. I, §§ 20, 21, 34; Mo. 
Ann. Rev. Stat. §§ 544.455, 544.671 
(Vernon Cum. Supp. 2017), 544.457, 
547.170 (Vernon 2002) 

Montana Mont. Const., Art. II, § 21; Mont. Code 
Ann. §§ 46–9–102, 46–9–107 (2017) 
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State Key Bail Provisions 

Nebraska Neb. Const., Art. I, § 9; Neb. Rev. 
Stat. §§ 29–901 (2017 Supp.), 29– 
2301 (2016) 

Nevada Nev. Const., Art. 1, § 7; Nev. Rev. 
Stat. §§ 178.484, 178.488 (2015) 

New Hampshire N. H. Rev. Stat. Ann. §§ 597:1 (2001), 
597:1–a (Cum. Supp. 2017), 597:1–c, 
597:2 

New Jersey N. J. Const., Art. 1, ¶11; N. J. Stat. 
Ann. §§ 2A:162–11 (West 2011), 
2A:162–18 (West Cum. Supp. 2017), 
2A:162–20; N. J. Rule App. Proc. 2:9– 
4 (West 2018) 

New Mexico N. M. Const., Art. II, § 13; N. M. 
Dist. Ct. Rules Crim. Proc. 5–401, 5– 
402 (1992) 

New York N. Y. Crim. Proc. Law Ann. 
§§ 510.20, 530.10 (West 2009), 510.30 
(West Cum. Supp. 2018) 

North Carolina N. C. Gen. Stat. Ann. §§ 15A–533, 
15A–534 (2017) 

North Dakota N. D. Const., Art. I, § 11; N. D. Rule 
Crim. Proc. 46 (2016–2017) 

Ohio Ohio Const., Art. I, § 9; Ohio Rev. 
Code Ann. §§ 2937.222, 2949.02 
(Lexis 2014); Ohio Rule Crim. Proc. 
46 (Lexis 2017–2018) 

Oklahoma Okla. Const., Art. 2, § 8; Okla. Stat., 
Tit. 22, §§ 1077, 1101, 1102 (2011) 

Oregon Ore. Const., Art. I, §§ 14, 43; Ore. 
Rev. Stat. §§ 135.240, 138.650 
(2015) 
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State Key Bail Provisions 

Pennsylvania Pa. Const., Art. I, § 14; 42 Pa. Cons. 
Stat. § 5701 (2015); Pa. Rule Crim. 
Proc. 521 (West 2017) 

Rhode Island R. I. Const., Art. 1, § 9; R. I. Gen. 
Laws §§ 12–13–1, 12–22–12 (2002); 
R. I. Super. Ct. Rule Crim. Proc. 46 
(Supp. 2017) 

South Carolina S. C. Const., Art. I, § 15; S. C. Code 
Ann. §§ 17–15–10, 22–5–510 (Cum. 
Supp. 2017), 18–1–90 (2014) 

South Dakota S. D. Const., Art. VI, § 8; S. D. 
Codifed Laws §§ 23A–43–2, 23A–43– 
2.1, 23A–43–16 (2016), 23A–43–3, 
23A–43–4 (Cum. Supp. 2017) 

Tennessee Tenn. Const., Art. I, § 15; Tenn. Code 
Ann. §§ 40–11–102, 40–11–105, 40– 
11–113 (2012) 

Texas Tex. Const., Art. 1, §§ 11, 11a, 11b, 
11c; Tex. Code Crim. Proc. Ann., 
Arts. 17.15, 17.40 (Vernon 2015), 
44.04 (Vernon Cum. Supp. 2017) 

Utah Utah Const., Art. I, § 8; Utah Code 
§§ 77–20–1, 77–20–10 (2017) 

Vermont Vt. Const., ch. II, § 40; Vt. Stat. 
Ann., Tit. 13, §§ 7553, 7574 (2009), 
7553a, 7554 (Cum. Supp. 2017) 

Virginia Va. Code Ann. §§ 19.2–120, 19.2– 
120.1, 19.2–121, 19.2–319 (2015) 

Washington Wash. Const., Art. I, § 20; Wash. Rev. 
Code §§ 10.21.020, 10.21.030, 
10.21.040, 10.73.040 (2016) 



Page Proof Pending Publication

Cite as: 583 U. S. 281 (2018) 365 

Appendix B to opinion of Breyer, J. 
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West Virginia W. Va. Code Ann. § 62–1C–1 (Lexis 
2014) 

Wisconsin Wis. Const., Art. 1, § 8, cl. 2; Wis. 
Stat. §§ 969.01, 969.03, 969.035 
(2011–2012) 

Wyoming Wyo. Const., Art. 1, § 14; Wyo. Stat. 
Ann. § 7–10–101 (2015) 
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MERIT MANAGEMENT GROUP, LP v. FTI 
CONSULTING, INC. 

certiorari to the united states court of appeals for 
the seventh circuit 

No. 16–784. Argued November 6, 2017—Decided February 27, 2018 

The Bankruptcy Code allows trustees to set aside and recover certain 
transfers for the beneft of the bankruptcy estate, including, as relevant 
here, certain fraudulent transfers “of an interest of the debtor in prop-
erty.” 11 U. S. C. § 548(a). It also sets out a number of limits on the 
exercise of these avoiding powers. Central here is the securities safe 
harbor, which, inter alia, provides that “the trustee may not avoid a 
transfer that is a . . . settlement payment . . . made by or to (or for the 
beneft of) a . . . fnancial institution . . . or that is a transfer made by or 
to (or for the beneft of) a . . . fnancial institution . . . in connection with 
a securities contract.” § 546(e). 

Valley View Downs, LP, and Bedford Downs Management Corp. en-
tered into an agreement under which Valley View, if it got the last 
harness-racing license in Pennsylvania, would purchase all of Bedford 
Downs' stock for $55 million. Valley View was granted the license and 
arranged for the Cayman Islands branch of Credit Suisse to wire $55 
million to third-party escrow agent Citizens Bank of Pennsylvania. 
The Bedford Downs shareholders, including petitioner Merit Manage-
ment Group, LP, deposited their stock certifcates into escrow. Citizens 
Bank disbursed the $55 million over two installments according to the 
agreement, of which petitioner Merit received $16.5 million. 

Although Valley View secured the harness-racing license, it was un-
able to achieve its goal of opening a racetrack casino. Valley View and 
its parent company, Centaur, LLC, fled for Chapter 11 bankruptcy. 
Respondent FTI Consulting, Inc., was appointed to serve as trustee of 
the Centaur litigation trust. FTI then sought to avoid the transfer 
from Valley View to Merit for the sale of Bedford Downs' stock, arguing 
that it was constructively fraudulent under § 548(a)(1)(B). Merit con-
tended that the § 546(e) safe harbor barred FTI from avoiding the trans-
fer because it was a “settlement payment . . . made by or to (or for the 
beneft of)” two “fnancial institutions,” Credit Suisse and Citizens Bank. 
The District Court agreed with Merit, but the Seventh Circuit reversed, 
holding that § 546(e) did not protect transfers in which fnancial institu-
tions served as mere conduits. 
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Held: The only relevant transfer for purposes of the § 546(e) safe harbor is 
the transfer that the trustee seeks to avoid. Pp. 377–386. 

(a) Before a court can determine whether a transfer was “made by or 
to (or for the beneft of)” a covered entity, it must frst identify the 
relevant transfer to test in that inquiry. Merit posits that the relevant 
transfer should include not only the Valley View-to-Merit end-to-end 
transfer, but also all of its component parts, i. e., the Credit-Suisse-to-
Citizens-Bank and the Citizens-Bank-to-Merit transfers. FTI main-
tains that the only relevant transfer is the transfer that it sought to 
avoid, specifcally, the overarching transfer between Valley View and 
Merit. Pp. 377–382. 

(1) The language of § 546(e) and the specifc context in which that 
language is used support the conclusion that the relevant transfer for 
purposes of the safe-harbor inquiry is the transfer the trustee seeks to 
avoid. The frst clause of the provision—“Notwithstanding sections 
544, 545, 547, 548(a)(1)(B), and 548(b) of this title”—indicates that 
§ 546(e) operates as an exception to trustees' avoiding powers granted 
elsewhere in the Code. The text makes clear that the starting point 
for the § 546(e) inquiry is the expressly listed avoiding powers and, con-
sequently, the transfer that the trustee seeks to avoid in exercising 
those powers. The last clause—“except under section 548(a)(1)(A) of 
this title”—also focuses on the transfer that the trustee seeks to avoid. 
Creating an exception to the exception for § 548(a)(1)(A) transfers, the 
text refers back to a specifc type of transfer that falls within the avoid-
ing powers, signaling that the exception applies to the overarching 
transfer that the trustee seeks to avoid, not any component part of that 
transfer. This reading is reinforced by the § 546 section heading, “Limi-
tations on avoiding powers,” and is confrmed by the rest of the statu-
tory text: The provision provides that “the trustee may not avoid” cer-
tain transfers, which naturally invites scrutiny of the transfers that “the 
trustee . . . may avoid,” the parallel language used in the avoiding pow-
ers provisions. The text further provides that the transfer that is 
saved from avoidance is one “that is” (not one that involves) a securities 
transaction covered under § 546(e). In other words, to qualify for pro-
tection under the securities safe harbor, § 546(e) provides that the other-
wise avoidable transfer itself be a transfer that meets the safe-harbor 
criteria. Pp. 378–381. 

(2) The statutory structure also supports this reading of § 546(e). 
The Code establishes a system for avoiding transfers as well as a safe 
harbor from avoidance. It is thus only logical to view the pertinent 
transfer under § 546(e) as the same transfer that the trustee seeks to 
avoid pursuant to one of its avoiding powers. In an avoidance action, 
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the trustee must establish that the transfer it seeks to set aside meets 
the carefully set out criteria under the substantive avoidance provisions 
of the Code. The defendant in that avoidance action is free to argue 
that the trustee failed to properly identify an avoidable transfer under 
the Code, including any available arguments concerning the role of com-
ponent parts of the transfer. If a trustee properly identifes an avoid-
able transfer, however, the court has no reason to examine the relevance 
of component parts when considering a limit to the avoiding power, 
where that limit is defned by reference to an otherwise avoidable trans-
fer, as is the case with § 546(e). Pp. 381–382. 

(b) The primary argument Merit advances that is moored in the stat-
utory text—concerning Congress' 2006 addition of the parenthetical “(or 
for the beneft of)” to § 546(e)—is unavailing. Merit contends that Con-
gress meant to abrogate the Eleventh Circuit decision in In re Munford, 
Inc., 98 F. 3d 604, which held that § 546(e) was inapplicable to transfers 
in which a fnancial institution acted only as an intermediary. However, 
Merit points to nothing in the text or legislative history to corroborate 
its argument. A simpler explanation rooted in the text of the statute 
and consistent with the interpretation of § 546(e) adopted here is that 
Congress added the “or for the beneft of” language that is common in 
other substantive avoidance provisions to the § 546(e) safe harbor to en-
sure that the scope of the safe harbor and scope of the avoiding pow-
ers matched. 

That reading would not, contrary to what Merit contends, render 
other provisions ineffectual or superfuous. Rather, it gives full effect 
to the text of § 546(e). If the transfer the trustee seeks to avoid was 
made “by” or “to” a covered entity, then § 546(e) will bar avoidance 
without regard to whether the entity acted only as an intermediary. It 
will also bar avoidance if the transfer was made “for the beneft of” that 
entity, even if it was not made “by” or “to” that entity. 

Finally, Merit argues that reading the safe harbor so that its applica-
tion depends on the identity of the investor and the manner in which its 
investment is held rather than on the general nature of the transaction 
is incongruous with Congress' purportedly “prophylactic” approach to 
§ 546(e). But this argument is nothing more than an attack on the text 
of the statute, which protects only certain transactions “made by or to 
(or for the beneft of)” certain covered entities. Pp. 382–386. 

(c) Applying this reading of the § 546(e) safe harbor to this case yields 
a straightforward result. FTI sought to avoid the Valley View-to-Merit 
transfer. When determining whether the § 546(e) safe harbor saves 
that transfer from avoidance liability, the Court must look to that over-
arching transfer to evaluate whether it meets the safe-harbor criteria. 
Because the parties do not contend that either Valley View or Merit is 
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a covered entity, the transfer falls outside of the § 546(e) safe harbor. 
P. 386. 

830 F. 3d 690, affrmed and remanded. 

Sotomayor, J., delivered the opinion for a unanimous Court. 

Brian C. Walsh argued the cause for petitioner. With 
him on the briefs was Jason J. DeJonker. 

Paul D. Clement argued the cause for respondent. With 
him on the brief were H. Christopher Bartolomucci, George 
W. Hicks, Jr., Gregory S. Schwegmann, and Joshua J. 
Bruckerhoff.* 

Justice Sotomayor delivered the opinion of the Court. 
To maximize the funds available for, and ensure equity in, 

the distribution to creditors in a bankruptcy proceeding, the 
Bankruptcy Code gives a trustee the power to invalidate a 
limited category of transfers by the debtor or transfers of an 
interest of the debtor in property. Those powers, referred 
to as “avoiding powers,” are not without limits, however, as 
the Code sets out a number of exceptions. The operation 
of one such exception, the securities safe harbor, 11 U. S. C. 
§ 546(e), is at issue in this case. Specifcally, this Court is 
asked to determine how the safe harbor operates in the con-
text of a transfer that was executed via one or more transac-
tions, e. g., a transfer from A  D that was executed via B 
and C as intermediaries, such that the component parts of 
the transfer include A  B  C  D. If a trustee seeks to 
avoid the A  D transfer, and the § 546(e) safe harbor is 

*Briefs of amici curiae urging reversal were fled for Opportunity Part-
ners, L. P., by Alan E. Golomb; and for Various Former Tribune and Lyon-
dell Shareholders by Philip D. Anker, Alan E. Schoenfeld, Joel Millar, 
David M. Lehn, Douglas Hallward-Driemeier, and D. Ross Martin. 

Briefs of amici curiae urging affrmance were fled for the National 
Association of Bankruptcy Trustees by Bradford J. Sandler and Dean A. 
Ziehl; for Tribune Company Retirees et al. by Lawrence S. Robbins, Jay 
Teitelbaum, Roy T. Englert, Jr., Ariel N. Lavinbuk, Daniel N. Lerman, 
and Shai D. Bronshtein; and for Ralph Brubaker et al. by Jerrold J. 
Ganzfried. 
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invoked as a defense, the question becomes: When determin-
ing whether the § 546(e) securities safe harbor saves the 
transfer from avoidance, should courts look to the transfer 
that the trustee seeks to avoid (i. e., A  D) to determine 
whether that transfer meets the safe-harbor criteria, or 
should courts look also to any component parts of the over-
arching transfer (i. e., A  B  C  D)? The Court con-
cludes that the plain meaning of § 546(e) dictates that the 
only relevant transfer for purposes of the safe harbor is the 
transfer that the trustee seeks to avoid. 

I 

A 

Because the § 546(e) safe harbor operates as a limit to the 
general avoiding powers of a bankruptcy trustee,1 we begin 
with a review of those powers. Chapter 5 of the Bank-
ruptcy Code affords bankruptcy trustees the authority to 
“se[t] aside certain types of transfers . . . and . . . recaptur[e] 
the value of those avoided transfers for the beneft of the 
estate.” Tabb § 6.2, p. 474. These avoiding powers “help 
implement the core principles of bankruptcy.” Id., § 6.1, at 
468. For example, some “deter the race of diligence of credi-
tors to dismember the debtor before bankruptcy” and pro-
mote “equality of distribution.” Union Bank v. Wolas, 502 
U. S. 151, 161 (1991) (internal quotation marks omitted); see 
also Tabb § 6.2. Others set aside transfers that “unfairly or 
improperly deplete . . . assets or . . . dilute the claims against 
those assets.” 5 Collier on Bankruptcy ¶548.01, p. 548–10 
(16th ed. 2017); see also Tabb § 6.2, at 475 (noting that some 

1 Avoiding powers may be exercised by debtors, trustees, or creditors' 
committees, depending on the circumstances of the case. See generally 
C. Tabb, Law of Bankruptcy § 6.1 (4th ed. 2016) (Tabb). Because this case 
concerns an avoidance action brought by a trustee, we refer throughout 
to the trustee in discussing the avoiding power and avoidance action. The 
resolution of this case is not dependent on the identity of the actor exercis-
ing the avoiding power. 
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avoiding powers are designed “to ensure that the debtor 
deals fairly with its creditors”). 

Sections 544 through 553 of the Code outline the circum-
stances under which a trustee may pursue avoidance. See, 
e. g., 11 U. S. C. § 544(a) (setting out circumstances under 
which a trustee can avoid unrecorded liens and conveyances); 
§ 544(b) (detailing power to avoid based on rights that unse-
cured creditors have under nonbankruptcy law); § 545 (set-
ting out criteria that allow a trustee to avoid a statutory 
lien); § 547 (detailing criteria for avoidance of so-called “pref-
erential transfers”). The particular avoidance provision at 
issue here is § 548(a), which provides that a “trustee may 
avoid” certain fraudulent transfers “of an interest of the 
debtor in property.” § 548(a)(1). Section 548(a)(1)(A) ad-
dresses so-called “actually” fraudulent transfers, which are 
“made . . . with actual intent to hinder, delay, or defraud any 
entity to which the debtor was or became . . . indebted.” 
Section 548(a)(1)(B) addresses “constructively” fraudulent 
transfers. See BFP v. Resolution Trust Corporation, 511 
U. S. 531, 535 (1994). As relevant to this case, the statute 
defnes constructive fraud in part as when a debtor: 

“(B)(i) received less than a reasonably equivalent 
value in exchange for such transfer or obligation; and 

“(ii)(I) was insolvent on the date that such transfer 
was made or such obligation was incurred, or became 
insolvent as a result of such transfer or obligation. 11 
U. S. C. § 548(a)(1). 

If a transfer is avoided, § 550 identifes the parties from 
whom the trustee may recover either the transferred prop-
erty or the value of that property to return to the bank-
ruptcy estate. Section 550(a) provides, in relevant part, 
that “to the extent that a transfer is avoided . . . the trustee 
may recover . . . the property transferred, or, if the court so 
orders, the value of such property” from “the initial trans-
feree of such transfer or the entity for whose beneft such 
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transfer was made,” or from “any immediate or mediate 
transferee of such initial transferee.” 

B 

The Code sets out a number of limits on the exercise of 
these avoiding powers. See, e. g., § 546(a) (setting statute of 
limitations for avoidance actions); §§ 546(c)–(d) (setting cer-
tain policy-based exceptions to avoiding powers); § 548(a)(2) 
(setting limit to avoidance of “a charitable contribution to 
a qualifed religious or charitable entity or organization”). 
Central to this case is the securities safe harbor set forth in 
§ 546(e), which provides (as presently codifed and in full): 

“Notwithstanding sections 544, 545, 547, 548(a)(1)(B), 
and 548(b) of this title, the trustee may not avoid a 
transfer that is a margin payment, as defned in section 
101, 741, or 761 of this title, or settlement payment, as 
defned in section 101 or 741 of this title, made by or to 
(or for the beneft of) a commodity broker, forward con-
tract merchant, stockbroker, fnancial institution, fnan-
cial participant, or securities clearing agency, or that is 
a transfer made by or to (or for the beneft of) a commod-
ity broker, forward contract merchant, stockbroker, f-
nancial institution, fnancial participant, or securities 
clearing agency, in connection with a securities contract, 
as defned in section 741(7), commodity contract, as de-
fned in section 761(4), or forward contract, that is made 
before the commencement of the case, except under sec-
tion 548(a)(1)(A) of this title.” 

The predecessor to this securities safe-harbor, formerly 
codifed at 11 U. S. C. § 764(c), was enacted in 1978 against 
the backdrop of a District Court decision in a case called 
Seligson v. New York Produce Exchange, 394 F. Supp. 125 
(SDNY 1975), which involved a transfer by a bankrupt com-
modity broker. See S. Rep. No. 95–989, pp. 8, 106 (1978); 
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see also Brubaker, Understanding the Scope of the § 546(e) 
Securities Safe Harbor Through the Concept of the “Trans-
fer” Sought To Be Avoided, 37 Bkrtcy. L. Letter 11–12 (July 
2017). The bankruptcy trustee in Seligson fled suit seeking 
to avoid over $12 million in margin payments made by the 
commodity broker debtor to a clearing association on the 
basis that the transfer was constructively fraudulent. The 
clearing association attempted to defend on the theory that 
it was a mere “conduit” for the transmission of the margin 
payments. 394 F. Supp., at 135. The District Court found, 
however, triable issues of fact on that question and denied 
summary judgment, leaving the clearing association exposed 
to the risk of signifcant liability. See id., at 135–136. Fol-
lowing that decision, Congress enacted the § 764(c) safe har-
bor, providing that “the trustee may not avoid a transfer 
that is a margin payment to or deposit with a commodity 
broker or forward contract merchant or is a settlement pay-
ment made by a clearing organization.” 92 Stat. 2619, codi-
fed at 11 U. S. C. § 764(c) (repealed 1982). 

Congress amended the securities safe-harbor exception 
over the years, each time expanding the categories of cov-
ered transfers or entities. In 1982, Congress expanded the 
safe harbor to protect margin and settlement payments 
“made by or to a commodity broker, forward contract mer-
chant, stockbroker, or securities clearing agency.” § 4, 96 
Stat. 236, codifed at 11 U. S. C. § 546(d). Two years later 
Congress added “fnancial institution” to the list of protected 
entities. See § 461(d), 98 Stat. 377, codifed at 11 U. S. C. 
§ 546(e).2 In 2005, Congress again expanded the list of pro-

2 The term “fnancial institution” is defned as: 
“(A) a Federal reserve bank, or an entity that is a commercial or sav-

ings bank, industrial savings bank, savings and loan association, trust 
company, federally-insured credit union, or receiver, liquidating agent, or 
conservator for such entity and, when any such Federal reserve bank, 
receiver, liquidating agent, conservator or entity is acting as agent or cus-
todian for a customer (whether or not a `customer', as defned in section 
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tected entities to include a “fnancial participant” (defned as 
an entity conducting certain high-value transactions). See 
§ 907(b), 119 Stat. 175; 11 U. S. C. § 101(22A). And, in 2006, 
Congress amended the provision to cover transfers made in 
connection with securities contracts, commodity contracts, 
and forward contracts. § 5(b)(1), 120 Stat. 2697–2698. The 
2006 amendment also modifed the statute to its current form 
by adding the new parenthetical phrase “(or for the beneft 
of)” after “by or to,” so that the safe harbor now covers 
transfers made “by or to (or for the beneft of)” one of the 
covered entities. Id., at 2697. 

C 
With this background, we now turn to the facts of this 

case, which comes to this Court from the world of competi-
tive harness racing (a form of horse racing). Harness racing 
is a closely regulated industry in Pennsylvania, and the Com-
monwealth requires a license to operate a racetrack. See 
Bedford Downs Management Corp. v. State Harness Racing 
Comm'n, 592 Pa. 475, 485–487, 926 A. 2d 908, 914–915 (2007) 
(per curiam). The number of available licenses is limited, 
and in 2003 two companies, Valley View Downs, LP, and Bed-
ford Downs Management Corporation, were in competition 
for the last harness-racing license in Pennsylvania. 

Valley View and Bedford Downs needed the harness-
racing license to open a “ ̀ racino,' ” which is a clever moniker 

741) in connection with a securities contract (as defned in section 741) 
such customer; or 

“(B) in connection with a securities contract (as defned in section 741) 
an investment company registered under the Investment Company Act of 
1940.” 11 U. S. C. § 101(22). 

The parties here do not contend that either the debtor or petitioner in 
this case qualifed as a “fnancial institution” by virtue of its status as a 
“customer” under § 101(22)(A). Petitioner Merit Management Group, LP, 
discussed this defnition only in footnotes and did not argue that it some-
how dictates the outcome in this case. See Brief for Petitioner 45, n. 14; 
Reply Brief 14, n. 6. We therefore do not address what impact, if any, 
§ 101(22)(A) would have in the application of the § 546(e) safe harbor. 
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for racetrack casino, “a racing facility with slot machines.” 
Brief for Petitioner 8. Both companies were stopped before 
the fnish line, because in 2005 the Pennsylvania State Har-
ness Racing Commission denied both applications. The 
Pennsylvania Supreme Court upheld those denials in 2007, 
but allowed the companies to reapply for the license. See 
Bedford Downs, 592 Pa., at 478–479, 926 A. 2d, at 910. 

Instead of continuing to compete for the last available 
harness-racing license, Valley View and Bedford Downs en-
tered into an agreement to resolve their ongoing feud. 
Under that agreement, Bedford Downs withdrew as a com-
petitor for the harness-racing license, and Valley View was 
to purchase all of Bedford Downs' stock for $55 million after 
Valley View obtained the license.3 

With Bedford Downs out of the race, the Pennsylvania 
Harness Racing Commission awarded Valley View the last 
harness-racing license. Valley View proceeded with the cor-
porate acquisition required by the parties' agreement and 
arranged for the Cayman Islands branch of Credit Suisse to 
fnance the $55 million purchase price as part of a larger $850 
million transaction. Credit Suisse wired the $55 million to 
Citizens Bank of Pennsylvania, which had agreed to serve 
as the third-party escrow agent for the transaction. The 
Bedford Downs shareholders, including petitioner Merit 
Management Group, LP, deposited their stock certifcates 
into escrow as well. At closing, Valley View received the 
Bedford Downs stock certifcates, and in October 2007 Citi-
zens Bank disbursed $47.5 million to the Bedford Downs 
shareholders, with $7.5 million remaining in escrow at Citi-
zens Bank under the multiyear indemnifcation holdback pe-
riod provided for in the parties' agreement. Citizens Bank 
disbursed that $7.5 million installment to the Bedford Downs 
shareholders in October 2010, after the holdback period 
ended. All told, Merit received approximately $16.5 million 

3 A separate provision of the agreement providing that Bedford Downs 
would sell land to Valley View for $20 million is not at issue in this case. 
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from the sale of its Bedford Downs stock to Valley View. 
Notably, the closing statement for the transaction refected 
Valley View as the “Buyer,” the Bedford Downs sharehold-
ers as the “Sellers,” and $55 million as the “Purchase Price.” 
App. 30. 

In the end, Valley View never got to open its racino. Al-
though it had secured the last harness-racing license, it was 
unable to secure a separate gaming license for the operation 
of the slot machines in the time set out in its fnancing pack-
age. Valley View and its parent company, Centaur, LLC, 
thereafter filed for Chapter 11 bankruptcy. The Bank-
ruptcy Court confrmed a reorganization plan and appointed 
respondent FTI Consulting, Inc., to serve as trustee of the 
Centaur litigation trust. 

FTI fled suit against Merit in the Northern District of 
Illinois, seeking to avoid the $16.5 million transfer from Val-
ley View to Merit for the sale of Bedford Downs' stock. The 
complaint alleged that the transfer was constructively fraud-
ulent under § 548(a)(1)(B) of the Code because Valley View 
was insolvent when it purchased Bedford Downs and “sig-
nifcantly overpaid” for the Bedford Downs stock.4 Merit 
moved for judgment on the pleadings under Federal Rule of 
Civil Procedure 12(c), contending that the § 546(e) safe har-
bor barred FTI from avoiding the Valley View-to-Merit 
transfer. According to Merit, the safe harbor applied be-
cause the transfer was a “settlement payment . . . made by 
or to (or for the beneft of)” a covered “fnancial institu-
tion”—here, Credit Suisse and Citizens Bank. 

The District Court granted the Rule 12(c) motion, reason-
ing that the § 546(e) safe harbor applied because the fnancial 
institutions transferred or received funds in connection with 
a “settlement payment” or “securities contract.” See 541 

4 In its complaint, FTI also sought to avoid the transfer under § 544(b). 
See App. 20–21. The District Court did not address the claim, see 541 
B. R. 850, 852–853, n. 1 (ND Ill. 2015), and neither did the Court of Appeals 
for the Seventh Circuit. 
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B. R. 850, 858 (ND Ill. 2015).5 The Court of Appeals for the 
Seventh Circuit reversed, holding that the § 546(e) safe har-
bor did not protect transfers in which fnancial institutions 
served as mere conduits. See 830 F. 3d 690, 691 (2016). 
This Court granted certiorari to resolve a confict among the 
Courts of Appeals as to the proper application of the § 546(e) 
safe harbor.6 581 U. S. 958 (2017). 

II 

The question before this Court is whether the transfer be-
tween Valley View and Merit implicates the safe-harbor ex-
ception because the transfer was “made by or to (or for the 
beneft of) a . . . fnancial institution.” § 546(e). The parties 
and the lower courts dedicate much of their attention to the 
defnition of the words “by or to (or for the beneft of)” as 
used in § 546(e), and to the question whether there is a re-
quirement that the “fnancial institution” or other covered 
entity have a benefcial interest in or dominion and control 
over the transferred property in order to qualify for safe-
harbor protection. In our view, those inquiries put the pro-
verbial cart before the horse. Before a court can determine 
whether a transfer was made by or to or for the beneft of a 
covered entity, the court must frst identify the relevant 

5 The parties do not ask this Court to determine whether the transaction 
at issue in this case qualifes as a transfer that is a “settlement payment” 
or made in connection with a “securities contract” as those terms are used 
in § 546(e), nor is that determination necessary for resolution of the ques-
tion presented. 

6 Compare In re Quebecor World (USA) Inc., 719 F. 3d 94, 99 (CA2 2013) 
(fnding the safe harbor applicable where covered entity was intermedi-
ary); In re QSI Holdings, Inc., 571 F. 3d 545, 551 (CA6 2009) (same); Con-
temporary Indus. Corp. v. Frost, 564 F. 3d 981, 987 (CA8 2009) (same); In 
re Resorts Int'l, Inc., 181 F. 3d 505, 516 (CA3 1999) (same); In re Kaiser 
Steel Corp., 952 F. 2d 1230, 1240 (CA10 1991) (same), with In re Munford, 
Inc., 98 F. 3d 604, 610 (CA11 1996) ( per curiam) (rejecting applicability of 
safe harbor where covered entity was intermediary). 
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transfer to test in that inquiry. At bottom, that is the issue 
the parties dispute in this case. 

On one side, Merit posits that the Court should look not 
only to the Valley View-to-Merit end-to-end transfer but also 
to all its component parts. Here, those component parts in-
clude one transaction by Credit Suisse to Citizens Bank (i. e., 
the transmission of the $16.5 million from Credit Suisse to 
escrow at Citizens Bank), and two transactions by Citizens 
Bank to Merit (i. e., the transmission of $16.5 million over 
two installments by Citizens Bank as escrow agent to Merit). 
Because those component parts include transactions by and 
to fnancial institutions, Merit contends that § 546(e) bars 
avoidance. 

FTI, by contrast, maintains that the only relevant transfer 
for purposes of the § 546(e) safe-harbor inquiry is the over-
arching transfer between Valley View and Merit of $16.5 mil-
lion for purchase of the stock, which is the transfer that the 
trustee seeks to avoid under § 548(a)(1)(B). Because that 
transfer was not made by, to, or for the beneft of a fnan-
cial institution, FTI contends that the safe harbor has no 
application. 

The Court agrees with FTI. The language of § 546(e), the 
specifc context in which that language is used, and the 
broader statutory structure all support the conclusion that 
the relevant transfer for purposes of the § 546(e) safe-harbor 
inquiry is the overarching transfer that the trustee seeks to 
avoid under one of the substantive avoidance provisions. 

A 

Our analysis begins with the text of § 546(e), and we look 
to both “the language itself [and] the specifc context in 
which that language is used . . . .” Robinson v. Shell Oil 
Co., 519 U. S. 337, 341 (1997). The pertinent language 
provides: 

“Notwithstanding sections 544, 545, 547, 548(a)(1)(B), 
and 548(b) of this title, the trustee may not avoid a 
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transfer that is a . . . settlement payment . . . made by 
or to (or for the beneft of) a . . . fnancial institution . . . 
or that is a transfer made by or to (or for the beneft of) 
a . . . fnancial institution . . . in connection with a securi-
ties contract . . . , except under section 548(a)(1)(A) of 
this title.” 

The very frst clause—“Notwithstanding sections 544, 545, 
547, 548(a)(1)(B), and 548(b) of this title”—already begins to 
answer the question. It indicates that § 546(e) operates as 
an exception to the avoiding powers afforded to the trustee 
under the substantive avoidance provisions. See A. 
Scalia & B. Garner, Reading Law: The Interpretation of 
Legal Texts 126 (2012) (“A dependent phrase that begins 
with notwithstanding indicates that the main clause that it 
introduces or follows derogates from the provision to which 
it refers”). That is, when faced with a transfer that is other-
wise avoidable, § 546(e) provides a safe harbor notwithstand-
ing that avoiding power. From the outset, therefore, the 
text makes clear that the starting point for the § 546(e) in-
quiry is the substantive avoiding power under the provisions 
expressly listed in the “notwithstanding” clause and, conse-
quently, the transfer that the trustee seeks to avoid as an 
exercise of those powers. 

Then again in the very last clause—“except under section 
548(a)(1)(A) of this title”—the text reminds us that the focus 
of the inquiry is the transfer that the trustee seeks to 
avoid. It does so by creating an exception to the exception, 
providing that “the trustee may not avoid a transfer” that 
meets the covered transaction and entity criteria of the safe 
harbor, “except” for an actually fraudulent transfer under 
§ 548(a)(1)(A). 11 U. S. C. § 546(e). By referring back to a 
specifc type of transfer that falls within the avoiding power, 
Congress signaled that the exception applies to the overarch-
ing transfer that the trustee seeks to avoid, not any compo-
nent part of that transfer. 
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Reinforcing that reading of the safe-harbor provision, the 
section heading for § 546—within which the securities safe 
harbor is found—is: “Limitations on avoiding powers.” Al-
though section headings cannot limit the plain meaning of a 
statutory text, see Florida Dept. of Revenue v. Piccadilly 
Cafeterias, Inc., 554 U. S. 33, 47 (2008), “they supply cues” 
as to what Congress intended, see Yates v. United States, 
574 U. S. 528, 540 (2015). In this case, the relevant section 
heading demonstrates the close connection between the 
transfer that the trustee seeks to avoid and the transfer that 
is exempted from that avoiding power pursuant to the safe 
harbor. 

The rest of the statutory text confrms what the “notwith-
standing” and “except” clauses and the section heading 
begin to suggest. The safe harbor provides that “ the 
trustee may not avoid” certain transfers. § 546(e). Natu-
rally, that text invites scrutiny of the transfers that “the 
trustee may avoid,” the parallel language used in the sub-
stantive avoiding powers provisions. See § 544(a) (provid-
ing that “the trustee . . . may avoid” transfers falling under 
that provision); § 545 (providing that “[t]he trustee may 
avoid” certain statutory liens); § 547(b) (providing that “the 
trustee may avoid” certain preferential transfers); § 548(a)(1) 
(providing that “[t]he trustee may avoid” certain fraudulent 
transfers). And if any doubt remained, the language that 
follows dispels that doubt: The transfer that the “the trustee 
may not avoid” is specifed to be “a transfer that is” either a 
“settlement payment” or made “in connection with a securi-
ties contract.” § 546(e) (emphasis added). Not a transfer 
that involves. Not a transfer that comprises. But a trans-
fer that is a securities transaction covered under § 546(e). 
The provision explicitly equates the transfer that the trustee 
may otherwise avoid with the transfer that, under the safe 
harbor, the trustee may not avoid. In other words, to qual-
ify for protection under the securities safe harbor, § 546(e) 
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provides that the otherwise avoidable transfer itself be a 
transfer that meets the safe-harbor criteria. 

Thus, the statutory language and the context in which it 
is used all point to the transfer that the trustee seeks to 
avoid as the relevant transfer for consideration of the § 546(e) 
safe-harbor criteria. 

B 

The statutory structure also reinforces our reading of 
§ 546(e). See Hall v. United States, 566 U. S. 506, 516 (2012) 
(looking to statutory structure in interpreting the Bank-
ruptcy Code). As the Seventh Circuit aptly put it, the Code 
“creates both a system for avoiding transfers and a safe har-
bor from avoidance—logically these are two sides of the 
same coin.” 830 F. 3d, at 694; see also Fidelity Financial 
Services, Inc. v. Fink, 522 U. S. 211, 217 (1998) (“Section 546 
of the Code puts certain limits on the avoidance powers set 
forth elsewhere”). Given that structure, it is only logical to 
view the pertinent transfer under § 546(e) as the same trans-
fer that the trustee seeks to avoid pursuant to one of its 
avoiding powers. 

As noted in Part I–A, supra, the substantive avoidance 
provisions in Chapter 5 of the Code set out in detail the 
criteria that must be met for a transfer to fall within the 
ambit of the avoiding powers. These provisions, as Merit 
admits, “focus mostly on the characteristics of the transfer 
that may be avoided.” Brief for Petitioner 28. The 
trustee, charged with exercising those avoiding powers, 
must establish to the satisfaction of a court that the transfer 
it seeks to set aside meets the characteristics set out under 
the substantive avoidance provisions. Thus, the trustee is 
not free to defne the transfer that it seeks to avoid in any 
way it chooses. Instead, that transfer is necessarily defned 
by the carefully set out criteria in the Code. As FTI itself 
recognizes, its power as trustee to defne the transfer is not 
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absolute because “the transfer identifed must satisfy the 
terms of the avoidance provision the trustee invokes.” 
Brief for Respondent 23. 

Accordingly, after a trustee fles an avoidance action iden-
tifying the transfer it seeks to set aside, a defendant in that 
action is free to argue that the trustee failed to properly 
identify an avoidable transfer under the Code, including any 
available arguments concerning the role of component parts 
of the transfer. If a trustee properly identifes an avoidable 
transfer, however, the court has no reason to examine the 
relevance of component parts when considering a limit to the 
avoiding power, where that limit is defned by reference to 
an otherwise avoidable transfer, as is the case with § 546(e), 
see Part II–A, supra. 

In the instant case, FTI identifed the purchase of Bedford 
Downs' stock by Valley View from Merit as the transfer that 
it sought to avoid. Merit does not contend that FTI improp-
erly identifed the Valley View-to-Merit transfer as the 
transfer to be avoided, focusing instead on whether FTI can 
“ignore” the component parts at the safe-harbor inquiry. 
Absent that argument, however, the Credit Suisse and Citi-
zens Bank component parts are simply irrelevant to the anal-
ysis under § 546(e). The focus must remain on the transfer 
the trustee sought to avoid. 

III 

A 

The primary argument Merit advances that is moored in 
the statutory text concerns the 2006 addition of the paren-
thetical “(or for the beneft of)” to § 546(e). Merit contends 
that in adding the phrase “or for the beneft of” to the re-
quirement that a transfer be “made by or to” a protected 
entity, Congress meant to abrogate the 1998 decision of the 
Court of Appeals for the Eleventh Circuit in In re Munford, 
Inc., 98 F. 3d 604, 610 (1996) (per curiam), which held that 
the § 546(e) safe harbor was inapplicable to transfers in which 
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a fnancial institution acted only as an intermediary. Con-
gress abrogated Munford, Merit reasons, by use of the dis-
junctive “or,” so that even if a benefcial interest, i. e., a 
transfer “for the beneft of” a fnancial institution or other 
covered entity, is suffcient to trigger safe-harbor protection, 
it is not necessary for the fnancial institution to have a bene-
fcial interest in the transfer for the safe harbor to apply. 
Merit thus argues that a transaction “by or to” a fnancial 
institution such as Credit Suisse or Citizens Bank would 
meet the requirements of § 546(e), even if the fnancial insti-
tution is acting as an intermediary without a benefcial inter-
est in the transfer. 

Merit points to nothing in the text or legislative history 
that corroborates the proposition that Congress sought to 
overrule Munford in its 2006 amendment. There is a sim-
pler explanation for Congress' addition of this language that 
is rooted in the text of the statute as a whole and consistent 
with the interpretation of § 546(e) the Court adopts. A 
number of the substantive avoidance provisions include that 
language, thus giving a trustee the power to avoid a transfer 
that was made to “or for the beneft of” certain actors. See 
§ 547(b)(1) (avoiding power with respect to preferential 
transfers “to or for the beneft of a creditor”); § 548(a)(1) 
(avoiding power with respect to certain fraudulent transfers 
“including any transfer to or for the beneft of an in-
sider . . . ”). By adding the same language to the § 546(e) 
safe harbor, Congress ensured that the scope of the safe har-
bor matched the scope of the avoiding powers. For exam-
ple, a trustee seeking to avoid a preferential transfer under 
§ 547 that was made “for the beneft of a creditor,” where 
that creditor is a covered entity under § 546(e), cannot now 
escape application of the § 546(e) safe harbor just because the 
transfer was not “made by or to” that entity. 

Nothing in the amendment therefore changed the focus of 
the § 546(e) safe-harbor inquiry on the transfer that is other-
wise avoidable under the substantive avoiding powers. If 
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anything, by tracking language already included in the sub-
stantive avoidance provisions, the amendment reinforces the 
connection between the inquiry under § 546(e) and the other-
wise avoidable transfer that the trustee seeks to set aside. 

Merit next attempts to bolster its reading of the safe har-
bor by reference to the inclusion of securities clearing agen-
cies as covered entities under § 546(e). Because a securities 
clearing agency is defned as, inter alia, an intermediary in 
payments or deliveries made in connection with securities 
transactions, see 15 U. S. C. § 78c(23)(A) and 11 U. S. C. 
§ 101(48) (defning “securities clearing agency” by reference 
to the Securities Exchange Act of 1934), Merit argues that 
the § 546(e) safe harbor must be read to protect intermediar-
ies without reference to any benefcial interest in the trans-
fer. The contrary interpretation, Merit contends, “would 
run afoul of the canon disfavoring an interpretation of a stat-
ute that renders a provision ineffectual or superfuous.” 
Brief for Petitioner 25. 

Putting aside the question whether a securities clearing 
agency always acts as an intermediary without a benefcial 
interest in a challenged transfer—a question that the Dis-
trict Court in Seligson found presented triable issues of fact 
in that case—the reading of the statute the Court adopts 
here does not yield any superfuity. Reading § 546(e) to pro-
vide that the relevant transfer for purposes of the safe har-
bor is the transfer that the trustee seeks to avoid under a 
substantive avoiding power, the question then becomes 
whether that transfer was “made by or to (or for the beneft 
of)” a covered entity, including a securities clearing agency. 
If the transfer that the trustee seeks to avoid was made “by” 
or “to” a securities clearing agency (as it was in Seligson), 
then § 546(e) will bar avoidance, and it will do so without 
regard to whether the entity acted only as an intermediary. 
The safe harbor will, in addition, bar avoidance if the trans-
fer was made “for the beneft of” that securities clearing 
agency, even if it was not made “by” or “to” that entity. 
This reading gives full effect to the text of § 546(e). 
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B 

In a fnal attempt to support its proposed interpretation 
of § 546(e), Merit turns to what it perceives was Congress' 
purpose in enacting the safe harbor. Specifcally, Merit con-
tends that the broad language of § 546(e) shows that Con-
gress took a “comprehensive approach to securities and com-
modities transactions” that “was prophylactic, not surgical,” 
and meant to “advanc[e] the interests of parties in the fnal-
ity of transactions.” Brief for Petitioner 41–43. Given that 
purported broad purpose, it would be incongruous, according 
to Merit, to read the safe harbor such that its application 
“would depend on the identity of the investor and the man-
ner in which it held its investment” rather than “the nature 
of the transaction generally.” Id., at 33. Moreover, Merit 
posits that Congress' concern was plainly broader than the 
risk that is posed by the imposition of avoidance liability on 
a securities industry entity because Congress provided a safe 
harbor not only for transactions “to” those entities (thus pro-
tecting the entities from direct fnancial liability), but also 
“by” these entities to noncovered entities. See Reply Brief 
10–14. And, according to Merit, “[t]here is no reason to be-
lieve that Congress was troubled by the possibility that 
transfers by an industry hub could be unwound but yet was 
unconcerned about trustees' pursuit of transfers made 
through industry hubs.” Id., at 12–13 (emphasis in original). 

Even if this were the type of case in which the Court 
would consider statutory purpose, see, e. g., Watson v. Philip 
Morris Cos., 551 U. S. 142, 150–152 (2007), here Merit fails 
to support its purposivist arguments. In fact, its perceived 
purpose is actually contradicted by the plain language of the 
safe harbor. Because, of course, here we do have a good 
reason to believe that Congress was concerned about trans-
fers “by an industry hub” specifcally: The safe harbor saves 
from avoidance certain securities transactions “made by or 
to (or for the beneft of)” covered entities. See § 546(e). 
Transfers “through” a covered entity, conversely, appear no-
where in the statute. And although Merit complains that, 
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absent its reading of the safe harbor, protection will turn “on 
the identity of the investor and the manner in which it held 
its investment,” that is nothing more than an attack on the 
text of the statute, which protects only certain transactions 
“made by or to (or for the beneft of)” certain covered 
entities. 

For these reasons, we need not deviate from the plain 
meaning of the language used in § 546(e). 

IV 

For the reasons stated, we conclude that the relevant 
transfer for purposes of the § 546(e) safe harbor is the same 
transfer that the trustee seeks to avoid pursuant to its sub-
stantive avoiding powers. Applying that understanding of 
the safe-harbor provision to this case yields a straightfor-
ward result. FTI, the trustee, sought to avoid the $16.5 mil-
lion Valley View-to-Merit transfer. FTI did not seek to 
avoid the component transactions by which that overarching 
transfer was executed. As such, when determining whether 
the § 546(e) safe harbor saves the transfer from avoidance 
liability, i. e., whether it was “made by or to (or for the bene-
ft of) a . . . fnancial institution,” the Court must look to the 
overarching transfer from Valley View to Merit to evaluate 
whether it meets the safe-harbor criteria. Because the par-
ties do not contend that either Valley View or Merit is a 
“fnancial institution” or other covered entity, the transfer 
falls outside of the § 546(e) safe harbor. The judgment of 
the Seventh Circuit is therefore affrmed, and the case is re-
manded for further proceedings consistent with this opinion. 

It is so ordered. 
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U. S. BANK N. A., TRUSTEE, by and through 
CWCAPITAL ASSET MANAGEMENT LLC v. 

VILLAGE AT LAKERIDGE, LLC 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 15–1509. Argued October 31, 2017—Decided March 5, 2018 

Respondent Lakeridge is a corporate entity with a single owner, MBP 
Equity Partners. When Lakeridge fled for Chapter 11 bankruptcy, it 
had a pair of substantial debts: It owed petitioner U. S. Bank over $10 
million and MBP another $2.76 million. Lakeridge submitted a reorga-
nization plan, proposing to impair the interests of both U. S. Bank and 
MBP. U. S. Bank refused the offer, thus blocking Lakeridge's option 
for reorganization through a fully consensual plan. See 11 U. S. C. 
§ 1129(a)(8). Lakeridge then turned to the so-called “cramdown” plan 
option for imposing a plan impairing the interests of a non-consenting 
class of creditors. See § 1129(b). Among the prerequisites for judicial 
approval of such a plan is that another impaired class of creditors has 
consented to it. See § 1129(a)(10). But crucially here, the consent of a 
creditor who is also an “insider” of the debtor does not count for that 
purpose. Ibid. The Bankruptcy Code's defnition of an insider “in-
cludes” any director, offcer, or “person in control” of the entity. 
§ 101(31)(B)(i)–(iii). Courts have devised tests for identifying other, so-
called “non-statutory” insiders, focusing, in whole or in part, on whether 
a person's transactions with the debtor were at arm's length. 

Here, MBP (an insider of Lakeridge) could not provide the partial 
agreement needed for a cramdown plan, and Lakeridge's reorganization 
was thus impeded. MBP sought to transfer its claim against Lakeridge 
to a non-insider who could agree to the cramdown plan. Kathleen 
Bartlett, an MBP board member and Lakeridge offcer, offered MBP's 
claim to Robert Rabkin, a retired surgeon, for $5,000. Rabkin pur-
chased the claim and consented to Lakeridge's proposed reorganization. 
U. S. Bank objected, arguing that Rabkin was a non-statutory insider 
because he had a “romantic” relationship with Bartlett and the purchase 
was not an arm's-length transaction. The Bankruptcy Court rejected 
U. S. Bank's argument. The Ninth Circuit affirmed. Viewing the 
Bankruptcy Court's decision as one based on a fnding that the relevant 
transaction was conducted at arm's length, the Ninth Circuit held that 
that fnding was entitled to clear-error review, and could not be reversed 
under that deferential standard. 



Page Proof Pending Publication

388 U. S. BANK N. A. v. VILLAGE AT LAKERIDGE, LLC 

Syllabus 

Held: The Ninth Circuit was right to review the Bankruptcy Court's deter-
mination for clear error (rather than de novo). At the heart of this case 
is a so-called “mixed question” of law and fact—whether the Bankruptcy 
Court's fndings of fact satisfy the legal test chosen for conferring non-
statutory insider status. U. S. Bank contends that the Bankruptcy 
Court's resolution of this mixed question must be reviewed de novo, 
while Lakeridge ( joined by the Federal Government) argues for a clear-
error standard. 

For all their differences, both parties rightly point to the same query: 
What is the nature of the mixed question here and which kind of court 
(bankruptcy or appellate) is better suited to resolve it? Mixed ques-
tions are not all alike. Some require courts to expound on the law, and 
should typically be reviewed de novo. Others immerse courts in case-
specifc factual issues, and should usually be reviewed with deference. 
In short, the standard of review for a mixed question depends on 
whether answering it entails primarily legal or factual work. 

Here, the Bankruptcy Court confronted the question whether the 
basic facts it had discovered (concerning Rabkin's relationships, motiva-
tions, etc.) were suffcient to make Rabkin a non-statutory insider. 
Using the transactional prong of the Ninth Circuit's legal test for identi-
fying such insiders (whether the transaction was conducted at arm's 
length, i. e., as though the two parties were strangers) the mixed ques-
tion became: Given all the basic facts found, was Rabkin's purchase of 
MBP's claim conducted as if the two were strangers to each other? 
That is about as factual sounding as any mixed question gets. Such 
an inquiry primarily belongs in the court that has presided over the 
presentation of evidence, that has heard all the witnesses, and that has 
both the closest and deepest understanding of the record—i. e., the 
bankruptcy court. One can arrive at the same point by asking how 
much legal work applying the arm's-length test requires. It is precious 
little—as shown by judicial opinions applying the familiar legal term 
without further elaboration. Appellate review of the arm's-length 
issue—even if conducted de novo—will not much clarify legal principles 
or provide guidance to other courts resolving other disputes. The issue 
is therefore one that primarily rests with a bankruptcy court, subject 
only to review for clear error. Pp. 393–399. 

814 F. 3d 993, affrmed. 

Kagan, J., delivered the opinion for a unanimous Court. Kennedy, J., 
fled a concurring opinion, post, p. 399. Sotomayor, J., fled a concurring 
opinion, in which Kennedy, Thomas, and Gorsuch, JJ., joined, post, 
p. 400. 
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Gregory A. Cross argued the cause for petitioner. With 
him on the briefs were Mitchell Y. Mirviss, Keith C. Owens, 
and Jennifer L. Nassiri. 

Daniel L. Geyser argued the cause for respondent. With 
him on the brief were Peter K. Stris, Brendan S. Maher, 
Douglas D. Geyser, Alan R. Smith, and Holly E. Estes. 

Morgan L. Goodspeed argued the cause for the United 
States as amicus curiae urging affrmance. With her on the 
brief were Acting Solicitor General Wall, Acting Assistant 
Attorney General Readler, Deputy Solicitor General Stew-
art, Michael S. Raab, and Dana Kaersvang. 

Justice Kagan delivered the opinion of the Court. 

The Bankruptcy Code places various restrictions on any-
one who qualifes as an “insider” of a debtor. The statutory 
defnition of that term lists a set of persons related to 
the debtor in particular ways. See 11 U. S. C. § 101(31). 
Courts have additionally recognized as insiders some per-
sons not on that list—commonly known as “non-statutory in-
siders.” The conferral of that status often turns on whether 
the person's transactions with the debtor (or another of its 
insiders) were at arm's length. In this case, we address how 
an appellate court should review that kind of determination: 
de novo or for clear error? We hold that a clear-error stand-
ard should apply. 

I 

Chapter 11 of the Bankruptcy Code enables a debtor com-
pany to reorganize its business under a court-approved plan 
governing the distribution of assets to creditors. See 11 
U. S. C. § 1101 et seq. The plan divides claims against the 
debtor into discrete “classes” and specifes the “treatment” 
each class will receive. § 1123; see § 1122. Usually, a bank-
ruptcy court may approve such a plan only if every affected 
class of creditors agrees to its terms. See § 1129(a)(8). But 
in certain circumstances, the court may confirm what 
is known as a “cramdown” plan—that is, a plan impairing 
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the interests of some non-consenting class. See § 1129(b). 
Among the prerequisites for judicial approval of a cramdown 
plan is that another impaired class of creditors has consented 
to it. See § 1129(a)(10). But crucially for this case, the 
consent of a creditor who is also an “insider” of the debtor 
does not count for that purpose. See ibid. (requiring 
“at least one” impaired class to have “accepted the plan, de-
termined without including any acceptance of the plan by 
any insider”). 

The Code enumerates certain insiders, but courts have 
added to that number. According to the Code's defni-
tional section, an insider of a corporate debtor “includes” 
any director, offcer, or “person in control” of the entity. 
§ 101(31)(B)(i)–(iii). Because of the word “includes” in that 
section, courts have long viewed its list of insiders as non-
exhaustive. See § 102(3) (stating as one of the Code's 
“[r]ules of construction” that “ `includes' and `including' are 
not limiting”); 2 A. Resnick & H. Sommer, Collier on Bank-
ruptcy ¶101.31, p. 101–142 (16th ed. 2017) (discussing cases). 
Accordingly, courts have devised tests for identifying other, 
so-called “non-statutory” insiders. The decisions are not en-
tirely uniform, but many focus, in whole or in part, on 
whether a person's “transaction of business with the debtor 
is not at arm's length.” Ibid. (quoting In re U. S. Medical, 
Inc., 531 F. 3d 1272, 1280 (CA10 2008)). 

This case came about because the Code's list of insiders 
placed an obstacle in the way of respondent Lakeridge's 
attempt to reorganize under Chapter 11. Lakeridge is a 
corporate entity which, at all relevant times, had a single 
owner, MBP Equity Partners, and a pair of substantial debts. 
The company owed petitioner U. S. Bank over $10 million for 
the balance due on a loan. And it owed MBP another $2.76 
million. In 2011, Lakeridge fled for Chapter 11 bankruptcy. 
The reorganization plan it submitted placed its two creditors 
in separate classes and proposed to impair both of their in-
terests. U. S. Bank refused that offer, thus taking a fully 
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consensual plan off the table. But likewise, a cramdown 
plan based only on MBP's consent could not go forward. 
Recall that an insider cannot provide the partial agreement 
needed for a cramdown plan. See supra, at 390; § 1129(a)(10). 
And MBP was the consummate insider: It owned Lakeridge 
and so was—according to the Code's defnition—“in control” 
of the debtor. § 101(31)(B)(iii). The path to a successful re-
organization was thus impeded, and Lakeridge was faced 
with liquidation. Unless . . . 

Unless MBP could transfer its claim against Lakeridge to 
a non-insider who would then agree to the reorganization 
plan. So that was what MBP attempted. Kathleen Bart-
lett, a member of MBP's board and an offcer of Lakeridge, 
approached Robert Rabkin, a retired surgeon, and offered to 
sell him MBP's $2.76 million claim for $5,000. Rabkin took 
the deal. And as the new holder of MBP's old loan, he con-
sented to Lakeridge's proposed reorganization. As long as 
he was not himself an insider, Rabkin's agreement would 
satisfy one of the prerequisites for a cramdown plan. See 
§ 1129(a)(10); supra, at 390. That would bring Lakeridge a 
large step closer to reorganizing its business over U. S. 
Bank's objection. 

Hence commenced this litigation about whether Rabkin, 
too, was an insider. U. S. Bank argued that he qualifed as 
a non-statutory insider because he had a “romantic” relation-
ship with Bartlett and his purchase of MBP's loan “was not 
an arm's-length transaction.” Motion to Designate Claim of 
Robert Rabkin as an Insider Claim in No. 11–51994 (Bkrtcy. 
Ct. Nev.), Doc. 194, p. 11 (Motion).1 At an evidentiary hear-
ing, both Rabkin and Bartlett testifed that their relationship 

1 U. S. Bank also contended that Rabkin automatically inherited MBP's 
statutory insider status when he purchased its loan. See Motion, p. 10 
(“[A]n entity which acquires a claim steps into the shoes of that claimant” 
(internal quotation marks omitted)). We did not grant review of that 
question and therefore do not address it in this opinion. 
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was indeed “romantic.” App. 128, 142–143.2 But the Bank-
ruptcy Court still rejected U. S. Bank's view that Rabkin 
was a non-statutory insider. See App. to Pet. for Cert. 66a. 
The court found that Rabkin purchased the MBP claim as 
a “speculative investment” for which he did adequate due 
diligence. Id., at 67a. And it noted that Rabkin and Bart-
lett, for all their dating, lived in separate homes and man-
aged their fnances independently. See id., at 66a. 

The Court of Appeals for the Ninth Circuit affrmed by a 
divided vote. According to the court, a creditor qualifes as 
a non-statutory insider if two conditions are met: “(1) the 
closeness of its relationship with the debtor is comparable to 
that of the enumerated insider classifcations in [the Code], 
and (2) the relevant transaction is negotiated at less than 
arm's length.” In re Village at Lakeridge, LLC, 814 F. 3d 
993, 1001 (2016). The majority viewed the Bankruptcy 
Court's decision as based on a fnding that the relevant trans-
action here (Rabkin's purchase of MBP's claim) “was con-
ducted at arm's length.” Id., at 1003, n. 15. That fnding, 
the majority held, was entitled to clear-error review, and 
could not be reversed under that deferential standard. 
See id., at 1001–1003. Rabkin's consent could therefore sup-
port the cramdown plan. See id., at 1003. Judge Clifton 
dissented. He would have applied de novo review, but in 
any event thought the Bankruptcy Court committed clear 
error in declining to classify Rabkin as an insider. See id., 
at 1006. 

This Court granted certiorari to decide a single question: 
Whether the Ninth Circuit was right to review for clear 

2 Perhaps Bartlett expressed some ambivalence on that score. The 
transcript of her direct examination reads: 

“Q. Okay. And I think the term has been a romantic relationship— 
you have a romantic relationship? 

A. I guess. 
Q. Why do you say I guess? 
A. Well, no—yes.” App. 142–143. 
One hopes Rabkin was not listening. 
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error (rather than de novo) the Bankruptcy Court's determi-
nation that Rabkin does not qualify as a non-statutory in-
sider because he purchased MBP's claim in an arm's-length 
transaction. 580 U. S. 1216 (2017). 

II 

To decide whether a particular creditor is a non-statutory 
insider, a bankruptcy judge must tackle three kinds of 
issues—the frst purely legal, the next purely factual, the last 
a combination of the other two. And to assess the judge's 
decision, an appellate court must consider all its component 
parts, each under the appropriate standard of review. In 
this case, only the standard for the fnal, mixed question is 
contested. But to resolve that dispute, we begin by describ-
ing the unalloyed legal and factual questions that both kinds 
of courts have to address along the way, as well as the an-
swers that the courts below provided. 

Initially, a bankruptcy court must settle on a legal test 
to determine whether someone is a non-statutory insider 
(again, a person who should be treated as an insider even 
though he is not listed in the Bankruptcy Code). But that 
choice of standard really resides with the next court: As all 
parties agree, an appellate panel reviews such a legal conclu-
sion without the slightest deference. See Highmark Inc. v. 
Allcare Health Management System, Inc., 572 U. S. 559, 563 
(2014) (“Traditionally, decisions on questions of law are re-
viewable de novo” (internal quotation marks omitted)); Tr. 
of Oral Arg. 29–30, 33. The Ninth Circuit here, as noted 
earlier, endorsed a two-part test for non-statutory insider 
status, asking whether the person's relationship with the 
debtor was similar to those of listed insiders and whether 
the relevant prior transaction was at “less than arm's 
length.” 814 F. 3d, at 1001; see supra, at 392. And the 
Ninth Circuit held that the Bankruptcy Court had used just 
that standard—more specifcally, that it had denied insider 
status under the test's second, transactional prong. See 814 
F. 3d, at 1002–1003, and n. 15; supra, at 392. We do not 
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address the correctness of the Ninth Circuit's legal test; in-
deed, we specifcally rejected U. S. Bank's request to include 
that question in our grant of certiorari. See 580 U. S. 1216; 
Pet. for Cert. i. We simply take that test as a given in de-
ciding the standard-of-review issue we chose to resolve. 

Along with adopting a legal standard, a bankruptcy court 
evaluating insider status must make fndings of what we 
have called “basic” or “historical” fact—addressing ques-
tions of who did what, when or where, how or why. Thomp-
son v. Keohane, 516 U. S. 99, 111 (1995). The set of relevant 
historical facts will of course depend on the legal test used: 
So under the Ninth Circuit's test, the facts found may relate 
to the attributes of a particular relationship or the circum-
stances and terms of a prior transaction. By well-settled 
rule, such factual fndings are reviewable only for clear 
error—in other words, with a serious thumb on the scale 
for the bankruptcy court. See Fed. Rule Civ. Proc. 52(a)(6) 
(clear-error standard); Fed. Rules Bkrtcy. Proc. 7052 and 
9014(c) (applying Rule 52 to various bankruptcy proceed-
ings). Accordingly, as all parties again agree, the Ninth Cir-
cuit was right to review deferentially the Bankruptcy 
Court's fndings about Rabkin's relationship with Bartlett 
(e. g., that they did not “cohabitate” or pay each other's “bills 
or living expenses”) and his motives for purchasing MBP's 
claim (e. g., to make a “speculative investment”). App. to 
Pet. for Cert. 66a–67a; see Tr. of Oral Arg. 8, 39. 

What remains for a bankruptcy court, after all that, is to 
determine whether the historical facts found satisfy the legal 
test chosen for conferring non-statutory insider status. We 
here arrive at the so-called “mixed question” of law and fact 
at the heart of this case. Pullman-Standard v. Swint, 456 
U. S. 273, 289, n. 19 (1982) (A mixed question asks whether 
“the historical facts . . . satisfy the statutory standard, or to 
put it another way, whether the rule of law as applied to the 
established facts is or is not violated”). As already de-
scribed, the Bankruptcy Court below had found a set of basic 
facts about Rabkin; and it had adopted a legal test for non-
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statutory insider status that requires (as one of its two 
prongs) a less-than-arm's-length transaction. See supra, 
at 392–393. As its last move, the court compared the one to 
the other—and determined that the facts found did not show 
the kind of preferential transaction necessary to turn a credi-
tor into a non-statutory insider. For that decisive determi-
nation, what standard of review should apply? 

The parties, after traveling so far together, part ways at 
this crucial point. U. S. Bank contends that the Bankruptcy 
Court's resolution of the mixed question must be reviewed 
de novo. That is because, U. S. Bank claims, application of 
the Ninth Circuit's “very general” standard to a set of basic 
facts requires the further elaboration of legal principles—a 
task primarily for appellate courts. Brief for Petitioner 35; 
see id., at 53 (The “open-ended nature of the Ninth Circuit's 
standard” compels courts to “develop the norms and criteria 
they deem most appropriate” and so should be viewed 
as “quasi-legal”). By contrast, Lakeridge ( joined by the 
Federal Government as amicus curiae) thinks a clear-
error standard should apply. In Lakeridge's view, the 
ultimate law-application question is all “bound up with the 
case-specifc details of the highly factual circumstances 
below”—and thus falls naturally within the domain of bank-
ruptcy courts. Brief for Respondent 17; see Brief for 
United States 21 (similarly describing the mixed question as 
“fact-intensive”). 

For all their differences, both parties rightly point us to 
the same query: What is the nature of the mixed question 
here and which kind of court (bankruptcy or appellate) is 
better suited to resolve it? See Miller v. Fenton, 474 U. S. 
104, 114 (1985) (When an “issue falls somewhere between a 
pristine legal standard and a simple historical fact,” the 
standard of review often refects which “judicial actor is bet-
ter positioned” to make the decision).3 Mixed questions are 

3 In selecting standards of review, our decisions have also asked 
whether a “long history of appellate practice” supplies the answer. 
Pierce v. Underwood, 487 U. S. 552, 558 (1988). But we cannot fnd any-
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not all alike. As U. S. Bank suggests, some require courts 
to expound on the law, particularly by amplifying or elabo-
rating on a broad legal standard. When that is so—when 
applying the law involves developing auxiliary legal princi-
ples of use in other cases—appellate courts should typically 
review a decision de novo. See Salve Regina College v. 
Russell, 499 U. S. 225, 231–233 (1991) (discussing appellate 
courts' “institutional advantages” in giving legal guidance). 
But as Lakeridge replies, other mixed questions immerse 
courts in case-specifc factual issues—compelling them to 
marshal and weigh evidence, make credibility judgments, 
and otherwise address what we have (emphatically if a tad 
redundantly) called “multifarious, feeting, special, narrow 
facts that utterly resist generalization.” Pierce v. Under-
wood, 487 U. S. 552, 561–562 (1988) (internal quotation marks 
omitted). And when that is so, appellate courts should usu-
ally review a decision with deference. See Anderson v. Bes-
semer City, 470 U. S. 564, 574–576 (1985) (discussing trial 
courts' “superiority” in resolving such issues).4 In short, 
the standard of review for a mixed question all depends—on 
whether answering it entails primarily legal or factual work. 

Now again, recall the mixed question the Bankruptcy 
Court confronted in this case. See supra, at 394–395. At 

thing resembling a “historical tradition” to provide a standard for review-
ing the mixed question here. Ibid. 

4 Usually but not always: In the constitutional realm, for example, the 
calculus changes. There, we have often held that the role of appellate 
courts “in marking out the limits of [a] standard through the process of 
case-by-case adjudication” favors de novo review even when answering a 
mixed question primarily involves plunging into a factual record. Bose 
Corp. v. Consumers Union of United States, Inc., 466 U. S. 485, 503 (1984); 
see Ornelas v. United States, 517 U. S. 690, 697 (1996) (reasonable suspi-
cion and probable cause under the Fourth Amendment); Hurley v. Irish-
American Gay, Lesbian and Bisexual Group of Boston, Inc., 515 U. S. 
557, 567 (1995) (expression under the First Amendment); Miller v. Fenton, 
474 U. S. 104, 115–116 (1985) (voluntariness of confession under the Four-
teenth Amendment's Due Process Clause). 



Page Proof Pending Publication

Cite as: 583 U. S. 387 (2018) 397 

Opinion of the Court 

a high level of generality, the court needed to determine 
whether the basic facts it had discovered (concerning Rab-
kin's relationships, motivations, and so on) were suffcient to 
make Rabkin a non-statutory insider. But the court's use of 
the Ninth Circuit's legal test for identifying such insiders 
reduced that question to a more particular one: whether the 
facts found showed an arm's-length transaction between 
Rabkin and MBP. See ibid.5 And still, we can further de-
lineate that issue just by plugging in the widely (univer-
sally?) understood defnition of an arm's-length transaction: 
a transaction conducted as though the two parties were 
strangers. See, e. g., Black's Law Dictionary 1726 (10th ed. 
2014). Thus the mixed question becomes: Given all the basic 
facts found, was Rabkin's purchase of MBP's claim conducted 
as if the two were strangers to each other? 

That is about as factual sounding as any mixed question 
gets. Indeed, application of the Ninth Circuit's arm's-length 
legal standard really requires what we have previously de-
scribed as a “factual inference[ ] from undisputed basic 
facts.” Commissioner v. Duberstein, 363 U. S. 278, 291 
(1960) (holding that clear-error review applied to a decision 
that a particular transfer was a statutory “gift”). The court 
takes a raft of case-specifc historical facts,6 considers them 
as a whole, balances them one against another—all to make 
a determination that when two particular persons entered 
into a particular transaction, they were (or were not) acting 

5 A bankruptcy court applying the Ninth Circuit's test might, in another 
case, reach its separate, non-transactional prong: whether “the closeness 
of [a person's] relationship with the debtor is comparable to that of the 
enumerated insider classifcations” in the Code. In re Village at Lake-
ridge, LLC, 814 F. 3d 993, 1001 (2016); see supra, at 392. We express 
no opinion on how an appellate court should review a bankruptcy court's 
application of that differently framed standard to a set of established facts. 

6 Or, to use the more abundant description we quoted above, “multifari-
ous, feeting, special, narrow facts that utterly resist generalization.” 
Pierce, 487 U. S., at 561–562 (internal quotation marks omitted); see 
supra, at 396. 
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like strangers. Just to describe that inquiry is to indicate 
where it (primarily) belongs: in the court that has presided 
over the presentation of evidence, that has heard all the wit-
nesses, and that has both the closest and the deepest under-
standing of the record—i. e., the bankruptcy court. 

And we can arrive at the same point from the opposite 
direction—by asking how much legal work applying the 
arm's-length test requires. Precious little, in our view—as 
shown by judicial opinions addressing that concept. Our 
own decisions, arising in a range of contexts, have never 
tried to elaborate on the established idea of a transaction 
conducted as between strangers; nor, to our knowledge, have 
lower courts. See, e. g., Jones v. Harris Associates L. P., 
559 U. S. 335, 346 (2010); Commissioner v. Wemyss, 324 U. S. 
303, 307 (1945); Pepper v. Litton, 308 U. S. 295, 306–307 
(1939). The stock judicial method is merely to state the 
requirement of such a transaction and then to do the fact-
intensive job of exploring whether, in a particular case, it 
occurred. See, e. g., Wemyss, 324 U. S., at 307. Contrary to 
U. S. Bank's view, there is no apparent need to further de-
velop “norms and criteria,” or to devise a supplemental 
multi-part test, in order to apply the familiar term. Brief 
for Petitioner 53; see Tr. of Oral Arg. 18; supra, at 395. So 
appellate review of the arm's-length issue—even if con-
ducted de novo—will not much clarify legal principles or pro-
vide guidance to other courts resolving other disputes. And 
that means the issue is not of the kind that appellate courts 
should take over.7 

7 That conclusion still leaves some role for appellate courts in this area. 
They of course must decide whether a bankruptcy court committed clear 
error in fnding that a transaction was arm's length (or not). (We express 
no view of that aspect of the Ninth Circuit's decision because we did not 
grant certiorari on the question. See supra, at 392–393.) In addition, an 
appellate court must correct any legal error infecting a bankruptcy court's 
decision. So if the bankruptcy court somehow misunderstood the nature 
of the arm's-length query—or if it devised some novel multi-factor test 
for addressing that issue—an appellate court should apply de novo re-
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The Court of Appeals therefore applied the appropriate 
standard in reviewing the Bankruptcy Court's determination 
that Rabkin did not qualify as an insider because his transac-
tion with MBP was conducted at arm's length. A conclusion 
of that kind primarily rests with a bankruptcy court, subject 
only to review for clear error. We accordingly affrm the 
judgment below. 

It is so ordered. 

Justice Kennedy, concurring. 

I join the opinion for the Court and the concurring opinion 
by Justice Sotomayor. In doing so, it seems appropriate 
to add these further comments. 

As the Court's opinion makes clear, courts of appeals may 
continue to elaborate in more detail the legal standards that 
will govern whether a person or entity is a non-statutory 
insider under the Bankruptcy Code. Ante, at 393–394, 398– 
399, n. 7. At this stage of the doctrine's evolution, this ongo-
ing elaboration of the principles that underlie non-statutory 
insider status seems necessary to ensure uniform and accu-
rate adjudications in this area. 

In particular, courts should consider the relevance and 
meaning of the phrase “arms-length transaction” in this 
bankruptcy context. See ibid. As courts of appeals ad-
dress these issues and make more specifc rulings based on 
the facts and circumstances of individual cases, it may be 
that instructive, more specifcally defned rules will develop. 

This leads to an additional point. Under the test that the 
Court of Appeals applied here, there is some room for doubt 

view. And fnally, if an appellate court someday fnds that further re-
fnement of the arm's-length standard is necessary to maintain uniformity 
among bankruptcy courts, it may step in to perform that legal function. 
By contrast, what it may not do is review independently a garden-variety 
decision, as here, that the various facts found amount to an arm's-length 
(or a non-arm's-length) transaction and so do not (or do) confer insider 
status. 
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that the Bankruptcy Judge was correct in concluding that 
Rabkin was not an insider, especially without further inquiry 
into whether the offer Bartlett made to Rabkin could and 
should have been made to other parties who might have paid 
a higher price. See In re Village at Lakeridge, LLC, 814 
F. 3d 993, 1006 (CA9 2016) (Clifton, J., concurring in part and 
dissenting in part) (“[E]ven if the clear error standard ap-
plies, the fnding that Rabkin was not a non-statutory insider 
cannot survive scrutiny”). MBP's failure to offer its claim 
more widely could be a strong indication that the transaction 
was not conducted at arm's length. As the Court is careful 
and correct to note, however, certiorari was not granted on 
this question. See ante, at 398–399, n. 7. As a result, 
whether the test for non-statutory insider status as formu-
lated and used by courts in the Ninth Circuit is suffcient is 
not before us; and whether on these facts it was clear error 
to fnd that Rabkin was not an insider is also not before us. 

The Court's holding should not be read as indicating that 
the non-statutory insider test as formulated by the Court of 
Appeals is the proper or complete standard to use in deter-
mining insider status. Today's opinion for the Court prop-
erly limits its decision to the question whether the Court of 
Appeals applied the correct standard of review, and its opin-
ion should not be read as indicating that a transaction is 
arm's length if the transaction was negotiated simply with a 
close friend, without broader solicitation of other possible 
buyers. 

Justice Sotomayor, with whom Justice Kennedy, 
Justice Thomas, and Justice Gorsuch join, concurring. 

The Court granted certiorari to decide “[w]hether the ap-
propriate standard of review for determining non-statutory 
insider status” under the Bankruptcy Code is de novo or 
clear error. Pet. for Cert. i. To answer that question, the 
Court “take[s] . . . as a given” the two-prong test that the 
Court of Appeals for the Ninth Circuit has adopted for deter-



Page Proof Pending Publication

Cite as: 583 U. S. 387 (2018) 401 

Sotomayor, J., concurring 

mining whether a person or entity is an insider. Ante, at 
394. I join the Court's opinion in full because, within that 
context, I agree with the Court's analysis that a determina-
tion whether a particular transaction was conducted at arm's 
length is a mixed question of law and fact that should be 
reviewed for clear error. See ante, at 397–399. 

I write separately, however, because I am concerned that 
our holding eludes the more fundamental question whether 
the Ninth Circuit's underlying test is correct. If that test 
is not the right one, our holding regarding the standard of 
review may be for naught. That is because the appropriate 
standard of review is deeply intertwined with the test being 
applied. As the Court puts it, “the standard of review for a 
mixed question all depends—on whether answering it entails 
primarily legal or factual work.” Ante, at 396. 

Here, the Court identifes the Ninth Circuit as having af-
frmed on the basis of the second prong of its test, pursuant 
to which the Ninth Circuit concluded that the relevant trans-
action between Robert Rabkin and MBP Equity Partners 
was conducted at arm's length. Ante, at 393. Because that 
analysis is primarily factual in nature, the Court rightly con-
cludes that appellate review of the Bankruptcy Court's deci-
sion is for clear error. Ante, at 397–399. However, if the 
proper inquiry did not turn solely on an arm's-length analysis 
but rather involved a different balance of legal and factual 
work, the Court may have come to a different conclusion on 
the standard of review. 

The Court's discussion of the standard of review thus begs 
the question of what the appropriate test for determining 
non-statutory insider status is. I do not seek to answer that 
question, as the Court expressly declined to grant certiorari 
on it. I have some concerns with the Ninth Circuit's test, 
however, that would beneft from additional consideration by 
the lower courts. 

As the Ninth Circuit interpreted the Code, “[a] creditor is 
not a non-statutory insider unless: (1) the closeness of its 
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relationship with the debtor is comparable to that of the enu-
merated insider classifcations in [11 U. S. C.] § 101(31), and 
(2) the relevant transaction is negotiated at less than arm's 
length.” In re Village at Lakeridge, LLC, 814 F. 3d 993, 
1001 (2016) (emphasis added). Under this test, because 
prongs one and two are conjunctive, a court's conclusion that 
the relevant transaction was conducted at arm's length nec-
essarily defeats a fnding of non-statutory insider status, re-
gardless of how close a person's relationship with the debtor 
is or whether he is otherwise comparable to a statutorily 
enumerated insider.1 

It is not clear to me, however, that the Ninth Circuit has 
explained how this two-prong test is consistent with the 
plain meaning of the term “insider” as it appears in the Code. 
The concept of “insider” generally rests on the presumption 
that a person or entity alleged to be an insider is so con-
nected with the debtor that any business conducted between 
them necessarily cannot be conducted at arm's length. See 
Black's Law Dictionary 915 (10th ed. 2014) (defning “in-
sider” as “[a]n entity or person who is so closely related to a 
debtor that any deal between them will not be considered an 
arm's-length transaction and will be subject to close scru-
tiny”). Title 11 U. S. C. § 101(31) defnes “insider” by identi-
fying certain individuals or entities who are considered insid-
ers merely on the basis of their status, without regard to 
whether any relevant transaction is conducted at arm's 
length. Such an individual is not under any circumstance 
able to vote for a reorganization plan. See § 1129(a)(10). 

In contrast, under prong two of the Ninth Circuit's test, 
an individual who is similar to, but does not fall precisely 
within, one of the categories of insiders listed in § 101(31) 
will not be considered an insider and will be able to vote 

1 Other Circuits have developed analogous rules. See, e. g., Matter of 
Holloway, 955 F. 2d 1008, 1011 (CA5 1992); In re U. S. Medical, Inc., 531 
F. 3d 1272, 1277–1278 (CA10 2008); In re Winstar Communications, Inc., 
554 F. 3d 382, 396–397 (CA3 2009). But see In re Longview Aluminum, 
LLC, 657 F. 3d 507, 510 (CA7 2011). 
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under § 1129(a)(10) so long as the transaction relevant to the 
bankruptcy proceeding is determined to have been con-
ducted at arm's length. This would include, for example, a 
romantic partner of an insider, even one who in all or most 
respects acts like a spouse. 

Given that courts have interpreted “non-statutory insid-
ers” as deriving from the same statutory defnition as the 
enumerated insiders in § 101(31), the basis for the disparate 
treatment of two similar individuals is not immediately ap-
parent. Lower courts have concluded that the Code's use of 
the term “includes” in the defnition of “insider” in § 101(31) 
signals that Congress contemplated that certain other per-
sons or entities in addition to those listed would qualify as 
insiders. See ante, at 390. Notably, this Court has never 
addressed that issue directly, although the Court has held 
in other contexts that “the term `including' is not one of 
all-embracing defnition, but connotes simply an illustra-
tive application of the general principle.” Federal Land 
Bank of St. Paul v. Bismarck Lumber Co., 314 U. S. 95, 100 
(1941). 

Assuming § 101(31) encompasses such “non-statutory in-
siders,” the only clue we have as to which persons or entities 
fall within that category is the list of enumerated insiders 
and the presumption of lack of arm's length that follows from 
that label. Because each of those persons or entities are 
considered insiders regardless of whether a particular trans-
action appears to have been conducted at arm's length, it is 
not clear why the same should not be true of non-statutory 
insiders. That is, an enumerated “insider” does not cease 
being an insider just because a court fnds that a relevant 
transaction was conducted at arm's length. Then why 
should a fnding that a transaction was conducted at arm's 
length, without more, conclusively foreclose a fnding that a 
person or entity is a “non-statutory insider”? 

Of course, courts must develop some principled method of 
determining what other individuals or entities fall within the 
term “insider” other than those expressly provided. I can 
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conceive of at least two possible legal standards that are con-
sistent with the understanding that insider status inherently 
presumes that transactions are not conducted at arm's 
length. First, it could be that the inquiry should focus 
solely on a comparison between the characteristics of the al-
leged non-statutory insider and the enumerated insiders, and 
if they share suffcient commonalities, the alleged person or 
entity should be deemed an insider regardless of the appar-
ent arm's-length nature of any transaction. Cf. In re Long-
view Aluminum, LLC, 657 F. 3d 507, 510–511 (CA7 2011) 
(considering only whether a manager of a debtor corporation 
was comparable to the enumerated insiders, regardless of 
whether any transaction was conducted at less than arm's 
length). 

Second, it could be that the test should focus on a broader 
comparison that includes consideration of the circumstances 
surrounding any relevant transaction. If a transaction is de-
termined to have been conducted at less than arm's length, it 
may provide strong evidence in the context of the relation-
ship as a whole that the alleged non-statutory insider should 
indeed be considered an insider. Relatedly, if the transac-
tion does appear to have been undertaken at arm's length, 
that may be evidence, considered together with other aspects 
of the parties' relationship, that the alleged non-statutory 
insider should not, in fact, be deemed an insider. 

Neither of these conceptions refects the Ninth Circuit's 
test. Rather, the Ninth Circuit considered separately 
whether Rabkin was comparable to an enumerated insider 
and whether the transaction between Rabkin and MBP was 
conducted at arm's length. See 814 F. 3d, at 1002–1003. 
Because the Ninth Circuit concluded that the transaction 
was undertaken at arm's length, that fnding was dispositive 
of non-statutory insider status under their test, leading this 
Court, in turn, to consider the standard of review only with 
respect to that prong. 
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It is conceivable, however, that if the appropriate test 
were different from the one articulated by the Ninth Circuit, 
such as the two examples I outlined above, the applicable 
standard of review would be different as well. See ante, at 
393, 397, n. 5. To make more concrete how this may play 
out in practice, I briefy walk through how I might apply my 
two proposed tests to the facts of this case. 

If a comparative analysis were the right test, and assum-
ing, arguendo, that it involves more legal than factual work 
thus resulting in de novo review, certain aspects of Rabkin's 
relationship with Kathleen Bartlett, an undisputed insider of 
the debtor, strike me as suggesting that Rabkin should have 
been designated as a non-statutory insider. Rabkin pur-
chased the claim from MBP, but Bartlett, a member of MBP's 
board, facilitated the transaction. Even though Rabkin and 
Bartlett kept separate fnances and lived separately, they 
shared a “romantic” relationship, see ante, at 392; Rabkin 
knew that the debtor was in bankruptcy, 814 F. 3d, at 1003; 
and Bartlett approached only Rabkin with the offer to sell 
MBP's claim, id., at 1002. In a strict comparative analysis, 
Rabkin's interactions with Bartlett and MBP suggest that 
he may have been acting comparable to an enumerated in-
sider, for example, like a relative of an offcer of an insider. 
See § 101(31)(B)(vi). 

Even if the comparative analysis included a broader con-
sideration of features of the transaction that suggest it was 
conducted at arm's length, and assuming, arguendo, that 
de novo review would apply, it is not obvious that those 
features would outweigh the aspects of the relationship that 
are concerning. Even though Rabkin purportedly lacked 
knowledge of the cramdown plan prior to his purchase and 
considered the purchase a “small investment” not warranting 
due diligence, 814 F. 3d, at 1003, there was no evidence of 
negotiation over the price, id., at 1004 (Clifton, J., concurring 
in part and dissenting in part), or any concrete evidence that 
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MBP obtained real value in the deal aside from the prospect 
of Rabkin's vote in the cramdown.2 

Even if the proper test for insider status called for clear 
error review, it is possible that the facts of this case when 
considered through the lens of that test, as opposed to one 
focused solely on arm's length, may have warranted a fnding 
that Rabkin was a non-statutory insider. 

This is all to say that I hope that courts will continue to 
grapple with the role that an arm's-length inquiry should 
play in a determination of insider status. In the event that 
the appropriate test for determining non-statutory insider 
status is different from the one that the Ninth Circuit ap-
plied, and involves a different balance of legal and factual 
work than the Court addresses here, it is possible I would 
view the applicable standard of review differently. Because 
I do not read the Court's opinion as foreclosing that result, 
I join it in full. 

2 Outside the context of a determination of insider status, it is possible 
that the nature of a transaction is relevant to assessing the integrity of 
bankruptcy proceedings in other ways; for example, in assessing whether 
a vote in a reorganization plan was “not in good faith, or was not solicited 
or procured in good faith.” 11 U. S. C. § 1126(e). It troubles me here that 
neither the Bankruptcy Court nor the Ninth Circuit considered whether 
Rabkin's purchase of MBP's claim for $5,000 was for value. See App. to 
Pet. for Cert. 67a (bankruptcy order); In re Village at Lakeridge, LLC, 
634 Fed. Appx. 619, 621 (2016). Cf. In re DBSD North Am., Inc., 634 F. 3d 
79, 104 (CA2 2011) (stating that a transferee's overpayment for claims was 
relevant to a good-faith determination under § 1126(e)); § 548(c) (providing 
that a transfer will not be considered constructively fraudulent, and will 
not be voidable under § 548(a), where “a transferee . . . takes for value and 
in good faith”). Indeed, we have no concrete information about what ben-
eft MBP received from the transaction aside from the prospect of Rabkin's 
vote in the cramdown. Of course, the Ninth Circuit's decision with re-
spect to § 1126(e) is not before this Court, but it again prompts a concern 
with how the courts below considered the nature of the transaction. 
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TEXAS v. NEW MEXICO et al. 

on exceptions to report of special master 

No. 141, Orig. Argued January 8, 2018—Decided March 5, 2018 

To resolve their disputes over water rights in the Rio Grande, Colorado, 
New Mexico, and Texas, with Congress's approval, signed the Rio 
Grande Compact. The Compact requires Colorado to deliver a specifed 
amount of water annually to New Mexico at the state line and directs 
New Mexico to deliver a specifed amount of water to the Elephant 
Butte Reservoir. The Reservoir was completed in 1916 as part of 
the Federal Government's Rio Grande Project and plays a central role 
in fulflling the United States's obligations to supply water under a 
1906 treaty with Mexico as well as under several agreements with 
downstream water districts in New Mexico and Texas (Downstream 
Contracts). 

Texas brought this original action complaining that New Mexico has 
violated the Compact by allowing downstream New Mexico users to 
siphon off water below the Reservoir in ways not anticipated in the 
Downstream Contracts. The United States intervened and fled a com-
plaint with parallel allegations. The Special Master fled a report rec-
ommending that the United States's complaint be dismissed in part be-
cause the Compact does not confer on the United States the power to 
enforce its terms. This Court agreed to hear two exceptions to the 
report concerning the scope of the claims the United States can assert 
here: The United States says it may pursue claims for Compact viola-
tions; Colorado says the United States should be permitted to pursue 
claims only to the extent they arise under the 1906 treaty with Mexico. 

Held: The United States may pursue the Compact claims it has pleaded in 
this original action. This Court, using its unique authority to mold 
original actions, see Kansas v. Nebraska, 574 U. S. 445, 454, has some-
times permitted the federal government to participate in compact suits 
to defend “distinctively federal interests” that a normal litigant might 
not be permitted to pursue in traditional litigation, Maryland v. Louisi-
ana, 451 U. S. 725, 745, n. 21. While this permission should not be con-
fused with license, several considerations taken collectively lead to the 
conclusion that the United States may pursue the particular claims it 
has pleaded in this case. First, the Compact is inextricably intertwined 
with the Rio Grande Project and the Downstream Contracts. Second, 
New Mexico has conceded in pleadings and at oral argument that the 
United States plays an integral role in the Compact's operation. Third, 
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a breach of the Compact could jeopardize the federal government's abil-
ity to satisfy its treaty obligations to Mexico. Fourth, the United 
States has asserted its Compact claims in an existing action brought by 
Texas, seeking substantially the same relief and without that State's 
objection. This case does not present the question whether the United 
States could initiate litigation to force a State to perform its obligations 
under the Compact or expand the scope of an existing controversy be-
tween States. Pp. 412–415. 

United States's exception sustained; all other exceptions overruled; and 
case remanded. 

Gorsuch, J., delivered the opinion for a unanimous Court. 

Ann O'Connell argued the cause for intervenor United 
States. With her on the briefs were Acting Solicitor Gen-
eral Wall, Acting Assistant Attorney General Wood, Deputy 
Solicitor General Kneedler, R. Lee Leininger, and Judith 
E. Coleman. 

Scott A. Keller, Solicitor General of Texas, argued the 
cause for plaintiff. On the briefs were Stuart L. Somach, 
Andrew M. Hitchings, Robert B. Hoffman, and Francis M. 
Goldsberry II. 

Frederick R. Yarger, Solicitor General of Colorado, argued 
the cause for defendant Colorado. With him on the briefs 
were Cynthia H. Coffman, Attorney General, Karen M. 
Kwon, First Assistant Attorney General, Chad M. Wallace, 
Senior Assistant Attorney General, and Preston V. Hart-
man, Assistant Attorney General. 

Marcus J. Rael, Jr., Special Assistant Attorney General of 
New Mexico, argued the cause for defendant New Mexico. 
With him on the briefs were Hector H. Balderas, Attorney 
General, Tania Maestas, Deputy Attorney General, and 
David A. Roman, Lindsay R. Drennan, Bennet W. Raley, 
Lisa M. Thompson, and Michael A. Kopp, Special Assistant 
Attorneys General.* 

*Briefs of amici curiae supporting plaintiff were fled for the State of 
Kansas by Derek Schmidt, Attorney General of Kansas, Jeffrey A. Cha-
nay, Chief Deputy Attorney General, Stephen R. McAllister, Solicitor 
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Justice Gorsuch delivered the opinion of the Court. 
Will Rogers reportedly called the Rio Grande “the only 

river I ever saw that needed irrigation.” In its long journey 
from the Colorado Rockies to the Gulf of Mexico, many and 
sometimes competing demands are made on the river's re-
sources. In an effort to reconcile some of those demands, 
Colorado, New Mexico, and Texas, acting with the federal 
government's assent, signed the Rio Grande Compact in the 
1930s. In today's lawsuit, Texas claims that New Mexico 
has defed the Compact. But at this stage in the proceed-
ings we face only a preliminary and narrow question: May 
the United States, as an intervenor, assert essentially the 
same claims Texas already has? We believe it may. 

Like its namesake, the Rio Grande Compact took a long 
and circuitous route to ratifcation. Its roots trace perhaps 
to the 1890s, when Mexico complained to the United States 
that increasing demands on the river upstream left little for 
those below the border. The federal government responded 
by proposing, among other things, to build a reservoir and 
guarantee Mexico a regular and regulated release of water. 
Eventually, the government identifed a potential dam site 
near Elephant Butte, New Mexico, about 105 miles north of 
the Texas state line. The government presented this sug-
gestion to representatives of Mexico and the affected States 
in a 1904 “ ̀ Irrigation Congress,' ” where it was “ ̀ heartily 
endorse[d] and approve[d].' ” Offcial Proceedings of the 

General, and Bryan C. Clark and Dwight R. Carswell, Assistant Solicitors 
General; for the City of El Paso, Texas, by Douglas G. Caroom; for El 
Paso County Water Improvement District No. 1 by James M. Speer, Jr., 
Maria O'Brien, and Sarah M. Stevenson; and for Elephant Butte Irriga-
tion District by Samantha R. Barncastle. 

Briefs of amici curiae supporting defendant New Mexico were fled for 
Albuquerque Bernalillo County Water Utility Authority by James C. 
Brockmann, Jay F. Stein, and Peter S. Auh; for the City of Las Cruces 
by Mr. Stein, Mr. Brockmann, and Harry S. Connelly, Jr.; for New Mexico 
Pecan Growers by Tessa Davidson; and for New Mexico State University 
by John W. Utton. 
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Twelfth National Irrigation Congress 107 (G. Mitchell ed. 
1905). So, in 1906, the United States agreed by treaty to 
deliver 60,000 acre-feet of water annually to Mexico upon 
completion of the new reservoir. Convention Between the 
United States and Mexico Providing for the Equitable Distri-
bution of the Waters of the Rio Grande for Irrigation Pur-
poses, 34 Stat. 2953, T. S. No. 455. After obtaining the nec-
essary water rights, the United States began construction 
of the dam in 1910 and completed it in 1916 as part of a 
broader infrastructure development known as the Rio Grande 
Project. 

But that still left the problem of resolving similar disputes 
among the various States. After a number of interim 
agreements and impasses, the affected parties eventually 
(and nearly simultaneously) negotiated several agreements. 
And here again the Rio Grande Project and its Elephant 
Butte Reservoir played a central role. In the frst set of 
agreements, the federal government promised to supply 
water from the Reservoir to downstream water districts 
with 155,000 irrigable acres in New Mexico and Texas. In 
turn, the water districts agreed to pay charges in proportion 
to the percentage of the total acres lying in each State— 
roughly 57% for New Mexico and 43% for Texas. We will 
call those agreements the “Downstream Contracts.” Addi-
tionally, Colorado, New Mexico, and Texas concluded the Rio 
Grande Compact, which Congress approved in 1939. Act of 
May 31, 1939, 53 Stat. 785. In the Compact, the parties indi-
cated that nothing in their agreement should be “construed 
as affecting” the federal government's treaty duties to de-
liver promised water to Mexico, but only as resolving dis-
putes among themselves. Id., at 792. Toward that end, the 
Compact required Colorado to deliver a specifed amount of 
water annually to New Mexico at the state line. Id., at 787– 
788. But then, instead of similarly requiring New Mexico 
to deliver a specifed amount of water annually to the Texas 
state line, the Compact directed New Mexico to deliver 
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water to the Reservoir. Id., at 788.† In isolation, this 
might have seemed a curious choice, for a promise to deliver 
water to a reservoir more than 100 miles inside New Mexico 
would seemingly secure nothing for Texas. But the choice 
made all the sense in the world in light of the simultaneously 
negotiated Downstream Contracts that promised Texas 
water districts a certain amount of water every year from 
the Reservoir's resources. 

Fast forward to this dispute. Texas fled an original ac-
tion before this Court complaining that New Mexico has vio-
lated the Compact. According to Texas, New Mexico is ef-
fectively breaching its Compact duty to deliver water to the 
Reservoir by allowing downstream New Mexico users to si-
phon off water below the Reservoir in ways the Downstream 
Contracts do not anticipate. After we permitted the United 
States to intervene, it also fled a complaint with allegations 
that parallel Texas's. In response to these complaints, New 
Mexico fled a motion to dismiss. A Special Master we ap-
pointed to consider the case received briefng, heard argu-
ment, and eventually issued an interim report recommending 
that we deny New Mexico's motion to dismiss Texas's com-
plaint. We accepted that recommendation. At the same 
time, the Master recommended that we dismiss in part the 
complaint fled by the United States. The Master reasoned, 
in pertinent part, that the Compact does not confer on the 
United States the power to enforce its terms. In response 
to the Master's report, the parties fled a number of ex-
ceptions. We agreed to hear two of these exceptions—one 
by the United States and one by Colorado—concerning the 

†To be precise, the Compact originally required New Mexico to deliver 
water to a measuring station at San Marcial, New Mexico, upstream of 
the Elephant Butte Reservoir. 53 Stat. 788. But the Compact also es-
tablished something called the Rio Grande Compact Commission and gave 
it the power to administer the Compact in various ways. Id., at 791. In 
1948, that Commission relocated the spot for measuring the delivery obli-
gation from the measuring station to the Reservoir itself. 
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scope of the claims the United States can assert in this origi-
nal action. The United States says it may pursue claims for 
violations of the Compact itself; Colorado says the United 
States should be permitted to pursue claims only to the ex-
tent they arise under the 1906 treaty with Mexico. 

Our analysis begins with the Constitution. Its Compact 
Clause provides that “[n]o State shall, without the Consent 
of Congress, . . . enter into any Agreement or Compact with 
another State.” Art. I, § 10, cl. 3. Congress's approval 
serves to “prevent any compact or agreement between any 
two States, which might affect injuriously the interest of the 
others.” Florida v. Georgia, 17 How. 478, 494 (1855). It 
also ensures that the Legislature can “check any infringe-
ment of the rights of the national government.” 3 J. Story, 
Commentaries on the Constitution of the United States 
§ 1397, p. 272 (1833) (in subsequent editions, § 1403). So, for 
example, if a proposed interstate agreement might lead to 
friction with a foreign country or injure the interests of an-
other region of our own, Congress may withhold its approval. 
But once Congress gives its consent, a compact between 
States—like any other federal statute—becomes the law of 
the land. Texas v. New Mexico, 462 U. S. 554, 564 (1983). 

Our role in compact cases differs from our role in ordinary 
litigation. The Constitution endows this Court with origi-
nal jurisdiction over disputes between the States. See Art. 
III, § 2. And this Court's role in these cases is to serve “ ̀ as 
a substitute for the diplomatic settlement of controversies 
between sovereigns and a possible resort to force.' ” Kan-
sas v. Nebraska, 574 U. S. 445, 453 (2015) (quoting North Da-
kota v. Minnesota, 263 U. S. 365, 372–373 (1923)). As a re-
sult, the Court may, “[i]n this singular sphere, . . . `regulate 
and mould the process it uses in such manner as in its judg-
ment will best promote the purposes of justice.' ” 574 U. S., 
at 454 (quoting Kentucky v. Dennison, 24 How. 66, 98 (1861)). 

Using that special authority, we have sometimes permit-
ted the federal government to participate in compact suits to 
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defend “distinctively federal interests” that a normal litigant 
might not be permitted to pursue in traditional litigation. 
Maryland v. Louisiana, 451 U. S. 725, 745, n. 21 (1981). At 
the same time, our permission should not be confused for 
license. Viewed from some suffciently abstract level of gen-
erality, almost any compact between the States will touch on 
some concern of the national government—foreign affairs, 
interstate commerce, taxing and spending. No doubt that is 
the very reason why the Constitution requires congressional 
ratifcation of state compacts. But just because Congress 
enjoys a special role in approving interstate agreements, it 
does not necessarily follow that the United States has blan-
ket authority to intervene in cases concerning the construc-
tion of those agreements. 

Still, bearing in mind our unique authority to mold original 
actions, several considerations taken collectively persuade us 
that the United States may pursue the particular claims it 
has pleaded in this case: 

First, the Compact is inextricably intertwined with the 
Rio Grande Project and the Downstream Contracts. The 
Compact indicates that its purpose is to “effec[t] an equitable 
apportionment” of “the waters of the Rio Grande” between 
the affected States. 53 Stat. 785. Yet it can achieve that 
purpose only because, by the time the Compact was executed 
and enacted, the United States had negotiated and approved 
the Downstream Contracts, in which it assumed a legal re-
sponsibility to deliver a certain amount of water to Texas. 
In this way, the United States might be said to serve, 
through the Downstream Contracts, as a sort of “ ̀ agent' of 
the Compact, charged with assuring that the Compact's equi-
table apportionment” to Texas and part of New Mexico “is, 
in fact, made.” Texas's Reply to Exceptions to the First 
Interim Report of the Special Master 40. Or by way of an-
other rough analogy, the Compact could be thought implicitly 
to incorporate the Downstream Contracts by reference. Cf. 
11 R. Lord, Williston on Contracts § 30:26 (4th ed. 2012). 
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However described, it is clear enough that the federal gov-
ernment has an interest in seeing that water is deposited in 
the Reservoir consistent with the Compact's terms. That is 
what allows the United States to meet its duties under the 
Downstream Contracts, which are themselves essential to 
the fulfllment of the Compact's expressly stated purpose. 

Second, New Mexico has conceded that the United States 
plays an integral role in the Compact's operation. Early in 
these proceedings, it argued that the federal government 
was an indispensable party to this lawsuit because it is “re-
sponsible for . . . delivery of . . . water” as required by the 
Downstream Contracts and anticipated by the Compact. 
Brief in Opposition 33; ibid. (“[T]he entry of a Decree in ac-
cordance with Texas' Prayer for Relief would necessarily af-
fect the United States' interests in the [Rio Grande] Project” 
contract). And at oral argument, New Mexico contended 
that the federal government is so integrally a part of the 
Compact's operation that a State could sue the United States 
under the Compact for interfering with its operation. Tr. of 
Oral Arg. 59. 

Third, a breach of the Compact could jeopardize the fed-
eral government's ability to satisfy its treaty obligations. 
See Sanitary Dist. of Chicago v. United States, 266 U. S. 405, 
423–425 (1925) (recognizing the strong interests of the 
United States in preventing interference with its treaty obli-
gations). Our treaty with Mexico requires the federal gov-
ernment to deliver 60,000 acre-feet of water annually from 
the Elephant Butte Reservoir. And to fll that Reservoir 
the Compact obliges New Mexico to deliver a specifed 
amount of water to the facility. So a failure by New Mexico 
to meet its Compact obligations could directly impair the fed-
eral government's ability to perform its obligations under 
the treaty. Now the Compact says plainly that it may not 
be “construed as affecting the obligations of the United 
States of America to Mexico” under existing treaties. 53 
Stat. 792. But that means only that the Compact seeks to 



Page Proof Pending Publication

Cite as: 583 U. S. 407 (2018) 415 

Opinion of the Court 

avoid impairing the federal government's treaty obligations. 
Permitting the United States to proceed here will allow it to 
ensure that those obligations are, in fact, honored. 

Fourth, the United States has asserted its Compact claims 
in an existing action brought by Texas, seeking substantially 
the same relief and without that State's objection. This case 
does not present the question whether the United States 
could initiate litigation to force a State to perform its obliga-
tions under the Compact or expand the scope of an existing 
controversy between States. 

Taken together, we are persuaded these factors favor 
allowing the United States to pursue the Compact claims it 
has pleaded in this original action. Nothing in our opinion 
should be taken to suggest whether a different result would 
obtain in the absence of any of the considerations we have 
outlined or in the presence of additional, countervailing con-
siderations. The United States's exception is sustained, all 
other exceptions are overruled, and the case is remanded to 
the Special Master for further proceedings consistent with 
this opinion. 

It is so ordered. 
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In the wake of the 1929 stock market crash, Congress enacted two laws, 
in successive years, to promote honest practices in the securities mar-
kets. The Securities Act of 1933 (1933 Act) creates private rights of 
action to aid the enforcement of obligations pertaining to securities of-
ferings. The Act authorizes both federal and state courts to exercise 
jurisdiction over those private suits and, more unusually, bars the re-
moval of such suits from state to federal court. The Securities Ex-
change Act of 1934 (1934 Act), which regulates not the original issuance 
of securities but all their subsequent trading, is also enforceable through 
private rights of action. But all suits brought under the 1934 Act fall 
within the exclusive jurisdiction of the federal courts. 

In 1995, the Private Securities Litigation Reform Act (Reform Act) 
amended both Acts, in order to stem perceived abuses of the class-action 
vehicle in securities litigation. The Reform Act included both substan-
tive reforms, applicable in state and federal court alike, and procedural 
reforms, applicable only in federal court. Rather than face these new 
obstacles, plaintiffs began fling securities class actions under state law. 

To prevent this end run around the Reform Act, Congress passed the 
Securities Litigation Uniform Standards Act of 1998 (SLUSA), whose 
amendments to the 1933 Act are at issue in this case. As relevant here, 
those amendments include two operative provisions, two associated 
defnitions, and two “conforming amendments.” 

First, 15 U. S. C. § 77p(b) completely disallows (in both state and fed-
eral courts) “covered class actions” alleging dishonest practices “in con-
nection with the purchase or sale of a covered security.” According to 
SLUSA's defnitions, the term “covered class action” means a class ac-
tion in which “damages are sought on behalf of more than 50 persons.” 
§ 77p(f)(2). And the term “covered security” refers to a security listed 
on a national stock exchange. § 77p(f)(3). Next, § 77p(c) provides for 
the removal of certain class actions to federal court, where they are 
subject to dismissal. Finally, SLUSA's “conforming amendments” add 
two new phrases to § 77v(a), the 1933 Act's jurisdictional provision. 
The frst creates an exception to § 77v(a)'s general removal bar through 
the language “[e]xcept as provided in section 77p(c).” The other—the 
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key provision in this case—expresses a caveat to the general rule that 
state and federal courts have concurrent jurisdiction over all claims to 
enforce the 1933 Act. With this conforming amendment, § 77v(a) now 
provides that state and federal courts shall have concurrent jurisdiction, 
“except as provided in section 77p . . . with respect to covered class 
actions.” The Court refers to this provision as the “except clause.” 

Respondents, three pension funds and an individual (Investors), pur-
chased shares of stock in petitioner Cyan, Inc., in an initial public offer-
ing. After the stock declined in value, the Investors brought a damages 
class action against Cyan in state court, alleging 1933 Act violations. 
They did not assert any claims based on state law. Cyan moved to 
dismiss for lack of subject matter jurisdiction, arguing that SLUSA's 
“except clause” stripped state courts of power to adjudicate 1933 Act 
claims in “covered class actions.” The Investors maintained that 
SLUSA left intact state courts' jurisdiction over all suits—including 
“covered class actions”—alleging only 1933 Act claims. The state 
courts agreed with the Investors and denied Cyan's motion to dismiss. 
This Court granted certiorari to decide whether SLUSA deprived state 
courts of jurisdiction over “covered class actions” asserting only 1933 
Act claims. The Court also addresses a related question raised by the 
Federal Government as amicus curiae and addressed by the parties in 
briefng and argument: whether SLUSA enabled defendants to remove 
1933 Act class actions from state to federal court for adjudication. 

Held: 
1. SLUSA did nothing to strip state courts of their longstanding 

jurisdiction to adjudicate class actions brought under the 1933 Act. 
Pp. 426–437. 

(a) SLUSA's text, read most straightforwardly, leaves this jurisdic-
tion intact. The background rule of § 77v(a)—in place since the 1933 
Act's passage—gives state courts concurrent jurisdiction over all suits 
“brought to enforce any liability or duty created by” that statute. And 
the except clause—“except as provided in section 77p of this title with 
respect to covered class actions”—ensures that in any case in which 
§ 77v(a) and § 77p confict, § 77p will control. The critical question for 
this case is therefore whether § 77p limits state-court jurisdiction over 
class actions brought under the 1933 Act. It does not. Section 77p 
bars certain securities class actions based on state law but it says noth-
ing, and so does nothing, to deprive state courts of jurisdiction over 
class actions based on federal law. That means § 77v(a)'s background 
rule—under which a state court may hear the Investors' 1933 Act suit— 
continues to govern. 

Cyan argues that the except clause's reference to “covered class ac-
tions” points the reader to § 77p(f)(2), which defnes that term to mean 
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a suit seeking damages on behalf of more than 50 persons—without 
mentioning anything about whether the suit is based on state or federal 
law. But that view cannot be squared with the except clause's wording 
for two independent reasons. First, the except clause points to “section 
77p” as a whole—not to paragraph 77p(f)(2). Had Congress intended 
to refer to § 77p(f)(2)'s defnition alone, it presumably would have done 
so. See NLRB v. SW General, Inc., 580 U. S. 288, 300. Second, a def-
nition, like § 77p(f)(2), does not “provide[ ]” an “except[ion],” but instead 
gives meaning to a term—and Congress well knows the difference be-
tween those two functions. Not one of the 30-plus provisions in the 
1933 and 1934 Acts using the phrase “except as provided in . . . ” cross-
references a defnition. 

Structure and context also support the Court's reading of the except 
clause. Because Cyan treats the broad defnition of “covered class ac-
tion” as altering § 77v(a)'s jurisdictional grant, its construction would 
prevent state courts from deciding any 1933 Act class suits seeking dam-
ages for more than 50 plaintiffs, thus stripping state courts of jurisdic-
tion over suits about securities raising no particular national interest. 
That result is out of line with SLUSA's overall scope. Moreover, it is 
highly unlikely that Congress upended the 65-year practice of state 
courts' adjudicating all manner of 1933 Act cases (including class ac-
tions) by way of a mere conforming amendment. See Director of Reve-
nue of Mo. v. CoBank ACB, 531 U. S. 316, 324. Pp. 427–431. 

(b) Cyan's reliance on legislative purpose and history is unavailing. 
Pp. 431–437. 

(1) Cyan insists that the only way for SLUSA to serve the Re-
form Act's objectives was by divesting state courts of jurisdiction over 
all sizable 1933 Act class actions. Specifcally, it claims that its reading 
is necessary to prevent plaintiffs from circumventing the Reform Act's 
procedural measures, which apply only in federal court, by bringing 
1933 Act class actions in state court. 

But Cyan ignores a different way in which SLUSA served the Reform 
Act's objectives—which the Court's view of the statute fully effects. 
The Reform Act included substantive sections protecting defendants in 
suits brought under the federal securities laws. Plaintiffs circum-
vented those provisions by bringing their complaints of securities mis-
conduct under state law instead. Hence emerged SLUSA's bar on 
state-law class actions (and its removal provision to ensure their dis-
missal)—which guaranteed that the Reform Act's heightened substan-
tive standards would govern all future securities class litigation. 
SLUSA's preamble states that the statute is designed “to limit the con-
duct of securities class actions under state law, and for other purposes,” 
112 Stat. 3227, and this Court has underscored, over and over, SLUSA's 
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“purpose to preclude certain vexing state-law class actions.” Kircher 
v. Putnam Funds Trust, 547 U. S. 633, 645, n. 12. That object—which 
SLUSA's text actually refects—does not depend on stripping state 
courts of jurisdiction over 1933 Act class suits, as Cyan proposes. For 
wherever those suits go forward, the Reform Act's substantive protec-
tions necessarily apply. 

SLUSA also went a good distance toward ensuring that federal courts 
would play the principal role in adjudicating securities class actions by 
means of its revisions to the 1934 Act. Because federal courts have 
exclusive jurisdiction over 1934 Act claims, forcing plaintiffs to bring 
class actions under the 1934 statute instead of state law also forced them 
to fle in federal court. Pp. 431–434. 

(2) Cyan fnally argues that the except clause would serve no 
purpose at all unless it works as Cyan says. But Congress could have 
envisioned the except clause as the ultimate fail-safe device, designed 
to safeguard § 77p's class-action bar come whatever might. Congress 
has been known to legislate in that hyper-vigilant way, to “remov[e] any 
doubt” as to things not particularly doubtful in the frst instance. Marx 
v. General Revenue Corp., 568 U. S. 371, 383–384. If ever it had reason 
to legislate in that fashion, it was in SLUSA—whose very impetus lay 
in the success of class-action attorneys in “bypass[ing] . . . the Reform 
Act.” Kircher, 547 U. S., at 636. And regardless of any uncertainty 
surrounding Congress's reasons for drafting the except clause, there is 
no sound basis for giving that clause a broader reading than its language 
can bear, especially in light of the dramatic change such an interpreta-
tion would work in the 1933 Act's jurisdictional framework. Pp. 434–437. 

2. SLUSA does not permit defendants to remove class actions alleg-
ing only 1933 Act claims from state to federal court. The Government 
argues that § 77p(c) allows defendants to remove 1933 Act class actions 
to federal court as long as they allege the kinds of misconduct listed in 
§ 77p(b). But most naturally read, § 77p(c) refutes, not supports, the 
Government's view. Section 77p(c) allows for removal of “[a]ny covered 
class action brought in any State court involving a covered security, as 
set forth in subsection (b).” The covered class actions “set forth” 
in § 77p(b) are state-law class actions alleging securities misconduct. 
Federal-law suits are not “class action[s] . . . as set forth in subsection 
(b).” Thus, they remain subject to the 1933 Act's removal ban. This 
Court has held as much, concluding that §§ 77p(b) and 77p(c) apply to 
the exact same universe of class actions. Kircher, 547 U. S., at 643– 
644. The “straightforward reading” of those two provisions is that re-
moval under § 77p(c) is “limited to those [actions] precluded by the terms 
of subsection (b).” Id., at 643. Pp. 437–443. 

Affrmed. 
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Kagan, J., delivered the opinion for a unanimous Court. 

Neal Kumar Katyal argued the cause for petitioners. 
With him on the briefs were Boris Feldman, Gideon A. 
Schor, Frederick Liu, Daniel J. T. Schuker, and Thomas P. 
Schmidt. 

Allon Kedem argued the cause for the United States as 
amicus curiae urging affrmance. With him on the brief 
were Solicitor General Francisco and Deputy Solicitor Gen-
eral Stewart. 

Thomas C. Goldstein argued the cause for respondents. 
With him on the brief were Tejinder Singh, Andrew S. Love, 
Robert V. Prongay, and Ex Kano S. Sams II.* 

Justice Kagan delivered the opinion of the Court. 
This case presents two questions about the Securities Liti-

gation Uniform Standards Act of 1998 (SLUSA), 112 Stat. 
3227. First, did SLUSA strip state courts of jurisdiction 
over class actions alleging violations of only the Securities 

*Briefs of amici curiae urging reversal were fled for Alibaba Group 
Holding Ltd. et al. by James G. Kreissman, Simona G. Strauss, Stephen 
P. Blake, Elizabeth H. White, and Jonathan K. Youngwood; for Business 
Roundtable et al. by Edmund Polubinski III and Daniel J. Schwartz; for 
DRI–The Voice of the Defense Bar by Mary Massaron, John E. Cuttino, 
and Hilary A. Ballentine; for Former SEC Commissioners by Jared 
Gerber and Mitchell A. Lowenthal; for Law Professors by John C. Dwyer 
and Matthew Ezer; for New York Stock Exchange LLC by Aaron M. 
Streett and Douglas W. Henkin; for the Securities Industry and Financial 
Markets Association et al. by James C. Dugan, Mary J. Eaton, Frank 
Scaduto, Kevin Carroll, and Kate Comerford Todd; and for the Washing-
ton Legal Foundation by Douglas W. Greene, Richard A. Samp, and Cory 
L. Andrews. 

Briefs of amici curiae urging affrmance were fled for Federal Jurisdic-
tion Law Scholars et al. by Ernest A. Young, pro se, and David J. Gold-
smith; for Institutional Investors by David C. Frederick, William C. 
Fredericks, and Geoffrey M. Johnson; for the Los Angeles County Em-
ployees Retirement Association by Timothy T. Coates, Alana H. Rotter, 
and Marc J. Poster; and for Public Citizen, Inc., by Allison M. Zieve, 
Adam R. Pulver, and Scott L. Nelson. 
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Act of 1933 (1933 Act), 48 Stat. 74, as amended, 15 U. S. C. 
§ 77a et seq.? And second, even if not, did SLUSA empower 
defendants to remove such actions from state to federal 
court? We answer both questions no. 

I 

A 

In the wake of the 1929 stock market crash, Congress 
enacted two laws, in successive years, to promote honest 
practices in the securities markets. The 1933 Act required 
companies offering securities to the public to make “full and 
fair disclosure” of relevant information. Pinter v. Dahl, 486 
U. S. 622, 646 (1988). And to aid enforcement of those obli-
gations, the statute created private rights of action. Con-
gress authorized both federal and state courts to exercise 
jurisdiction over those private suits. See § 22(a), 48 Stat. 86 
(“The district courts of the United States . . . shall have 
jurisdiction[,] concurrent with State and Territorial courts, 
of all suits in equity and actions at law brought to enforce 
any liability or duty created by this title”). More unusually, 
Congress also barred the removal of such actions from state 
to federal court. Id., at 87 (“No case arising under this title 
and brought in any State court of competent jurisdiction 
shall be removed to any court of the United States”). So if 
a plaintiff chose to bring a 1933 Act suit in state court, the 
defendant could not change the forum. 

Congress's next foray, the Securities Exchange Act of 1934 
(1934 Act), operated differently. See 48 Stat. 881, as 
amended, 15 U. S. C. § 78a et seq. That statute regulated not 
the original issuance of securities but instead all their subse-
quent trading, most commonly on national stock exchanges. 
See Blue Chip Stamps v. Manor Drug Stores, 421 U. S. 723, 
752 (1975). The 1934 Act, this Court held, could also be en-
forced through private rights of action. See id., at 730, and 
n. 4. But Congress determined that all those suits should 
fall within the “exclusive jurisdiction” of the federal courts. 
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§ 27, 48 Stat. 902–903. So a plaintiff could never go to state 
court to litigate a 1934 Act claim. 

In 1995, the Private Securities Litigation Reform Act (Re-
form Act), 109 Stat. 737, amended both the 1933 and the 1934 
statutes in mostly identical ways. Congress passed the Re-
form Act principally to stem “perceived abuses of the class-
action vehicle in litigation involving nationally traded securi-
ties.” Merrill Lynch, Pierce, Fenner & Smith Inc. v. Dabit, 
547 U. S. 71, 81 (2006). Some of the Reform Act's provisions 
made substantive changes to the 1933 and 1934 laws, and 
applied even when a 1933 Act suit was brought in state court. 
For instance, the statute created a “safe harbor” from federal 
liability for certain “forward-looking statements” made by 
company offcials. 15 U. S. C. § 77z–2 (1933 Act); § 78u–5 
(1934 Act). Other Reform Act provisions modifed the pro-
cedures used in litigating securities actions, and applied only 
when such a suit was brought in federal court. To take one 
example, the statute required a lead plaintiff in any class 
action brought under the Federal Rules of Civil Procedure 
to fle a sworn certifcation stating, among other things, that 
he had not purchased the relevant security “at the direction 
of plaintiff's counsel.” § 77z–1(a)(2)(A)(ii) (1933 Act); § 78u– 
4(a)(2)(A)(ii) (1934 Act). 

But the Reform Act fell prey to the law of “unintended 
consequence[s].” Dabit, 547 U. S., at 82. As this Court 
previously described the problem: “Rather than face the ob-
stacles set in their path by the Reform Act, plaintiffs and 
their representatives began bringing class actions under 
state law.” Ibid. That “phenomenon was a novel one”— 
and an unwelcome one as well. Ibid. To prevent plaintiffs 
from circumventing the Reform Act, Congress again under-
took to modify both securities laws. 

The result was SLUSA, whose amendments to the 1933 
Act are at issue in this case. Those amendments include, 
as relevant here, two operative provisions, two associated 
defnitions, and two “conforming amendments” to the 1933 
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law's jurisdictional section. 112 Stat. 3230. (SLUSA's 
amendments to the 1934 Act include essentially the same op-
erative provisions and defnitions. See Dabit, 547 U. S., at 
82, n. 6. But Congress decided that the 1934 law's exclusive 
jurisdiction provision needed no conforming amendments.) 
The added material—now found in §§ 77p and 77v(a) and set 
out in full in this opinion's appendix—goes as follows. 

First, § 77p(b) altogether prohibits certain securities class 
actions based on state law. That provision—which we 
sometimes (and somewhat prosaically) refer to as the state-
law class-action bar—reads: 

“No covered class action based upon the statutory or 
common law of any State . . . may be maintained in any 
State or Federal court by any private party alleging— 
“(1) an untrue statement or omission of a material fact 
in connection with the purchase or sale of a covered 
security; or 
“(2) that the defendant used or employed any manipula-
tive or deceptive device or contrivance in connection 
with the purchase or sale of a covered security.” 

According to SLUSA's defnitions, the term “covered class 
action” means a class action in which “damages are sought 
on behalf of more than 50 persons.” § 77p(f)(2). And the 
term “covered security” refers to a security listed on 
a national stock exchange. § 77p(f )(3) (cross-referencing 
§ 77r(b)). So taken all in all, § 77p(b) completely disallows 
(in both state and federal courts) sizable class actions that 
are founded on state law and allege dishonest practices re-
specting a nationally traded security's purchase or sale. 

Next, § 77p(c) provides for the removal of certain class 
actions to federal court, as well as for their subsequent 
disposition: 

“Any covered class action brought in any State court 
involving a covered security, as set forth in subsection 
(b) of this section, shall be removable to the Federal dis-
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trict court for the district in which the action is pending, 
and shall be subject to subsection (b) of this section.” 

The frst chunk of that provision identifes the removable 
cases, partly by way of a cross-reference (“as set forth in 
subsection (b)”) to the just-described class-action bar. The 
fnal clause of the provision (“and shall be subject to subsec-
tion (b)”) indicates what should happen to a barred class suit 
after it has been removed: The “proper course is to dismiss” 
the action. Kircher v. Putnam Funds Trust, 547 U. S. 633, 
644 (2006). As this Court has explained, § 77p(c) “avails a 
defendant of a federal forum in contemplation not of further 
litigation over the merits of a claim brought in state court, 
but of termination of the proceedings altogether.” Id., at 
645, n. 12. The point of providing that option, everyone here 
agrees, was to ensure the dismissal of a prohibited state-
law class action even when a state court “would not ade-
quately enforce” § 77p(b)'s bar. Brief for United States 
as Amicus Curiae 3; see Brief for Petitioners 7; Brief for 
Respondents 20. 

Finally, the 1933 Act's jurisdictional provision, codifed 
at § 77v(a), now includes two new phrases framed as 
exemptions—SLUSA's self-described “conforming amend-
ments.” 112 Stat. 3230; see supra, at 422. The less signif-
cant of the pair, for our purposes, refects the allowance for 
removing certain class actions described above. Against 
the backdrop of the 1933 Act's general removal bar, see 
supra, at 421, that added (italicized) material reads: 

“Except as provided in section 77p(c) of this title, no 
case arising under this subchapter and brought in any 
State court of competent jurisdiction shall be removed 
to any court of the United States.” 

The more important of the conforming amendments in this 
case expresses a caveat to the general rule, see ibid., that 
state and federal courts have concurrent jurisdiction over 
all claims to enforce the 1933 Act. As amended (again, with 



Page Proof Pending Publication

Cite as: 583 U. S. 416 (2018) 425 

Opinion of the Court 

the new material in italics), the relevant sentence now 
reads: 

“The district courts of the United States . . . shall 
have jurisdiction[,] concurrent with State and Territo-
rial courts, except as provided in section 77p of this title 
with respect to covered class actions, of all suits in eq-
uity and actions at law brought to enforce any liability 
or duty created by this subchapter.” 

Throughout this opinion, we refer to the italicized words just 
above as the “except clause.” Its meaning is at the heart of 
the parties' dispute in this Court. 

B 

The petitioners in this case are Cyan, a telecommunica-
tions company, and its offcers and directors (together, Cyan). 
The respondents are three pension funds and an individual 
(together, Investors) who purchased shares of Cyan stock in 
an initial public offering. After the stock declined in value, 
the Investors brought a damages class action against Cyan 
in California Superior Court. Their complaint alleges that 
Cyan's offering documents contained material misstate-
ments, in violation of the 1933 Act. It does not assert any 
claims based on state law. 

Cyan moved to dismiss the Investors' suit for lack of sub-
ject matter jurisdiction. It argued that what we have 
termed SLUSA's “except clause”—i. e., the amendment made 
to § 77v(a)'s concurrent-jurisdiction grant—stripped state 
courts of power to adjudicate 1933 Act claims in “covered 
class actions.” The Investors did not dispute that their suit 
qualifes as such an action under SLUSA's defnition, see 
§ 77p(f)(2). But they maintained that SLUSA left intact 
state courts' jurisdiction over all suits—including “covered 
class actions”—alleging only 1933 Act claims. The Califor-
nia Superior Court agreed with the Investors and denied 
Cyan's motion to dismiss. See App. to Pet. for Cert. 6a. 
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The state appellate courts then denied review of that ruling. 
See id., at 15a–16a. 

We granted Cyan's petition for certiorari, 582 U. S. 951 
(2017), to resolve a split among state and federal courts 
about whether SLUSA deprived state courts of jurisdiction 
over “covered class actions” asserting only 1933 Act claims.1 

In opposing Cyan's jurisdictional position here, the Fed-
eral Government as amicus curiae raised another question: 
whether SLUSA enabled defendants to remove 1933 Act 
class actions from state to federal court for adjudication. 
See Brief for United States as Amicus Curiae 23–31. That 
question is not directly presented because Cyan never at-
tempted to remove the Investors' suit. But the removal 
issue is related to the parties' jurisdictional arguments, and 
both Cyan and the Investors addressed it in briefng and ar-
gument. See Brief for Petitioners 39–40; Brief for Respond-
ents 31–35; Tr. of Arg. 31, 53–56, 74–76, 80. Accordingly, we 
consider as well the scope of § 77p(c)'s removal authorization. 

II 
By its terms, § 77v(a)'s “except clause” does nothing to de-

prive state courts of their jurisdiction to decide class actions 
brought under the 1933 Act. And Cyan's various appeals to 
SLUSA's purposes and legislative history fail to overcome 
the clear statutory language. The statute says what it 
says—or perhaps better put here, does not say what it does 
not say. State-court jurisdiction over 1933 Act claims thus 
continues undisturbed.2 

1 Compare, e. g., Luther v. Countrywide Financial Corp., 195 Cal. App. 
4th 789, 797–798, 125 Cal. Rptr. 3d 716, 721 (2011) (holding that state 
courts have jurisdiction over covered class actions alleging only 1933 Act 
claims), with, e. g., Knox v. Agria Corp., 613 F. Supp. 2d 419, 425 (SDNY 
2009) (holding that state courts lack jurisdiction over such actions). 

2 This Court has often applied a “presumption in favor of concurrent 
state court jurisdiction” when interpreting federal statutes. Mims v. 
Arrow Financial Services, LLC, 565 U. S. 368, 378 (2012) (quoting Taffin 
v. Levitt, 493 U. S. 455, 458–459 (1990)). Cyan argues that the presump-
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A 

SLUSA's text, read most straightforwardly, leaves in place 
state courts' jurisdiction over 1933 Act claims, including 
when brought in class actions. Recall that the background 
rule of § 77v(a)—in place since the 1933 Act's passage—gives 
state courts concurrent jurisdiction over all suits “brought 
to enforce any liability or duty created by” that statute. See 
supra, at 421. The except clause—once again, “except as 
provided in section 77p of this title with respect to covered 
class actions”—is drafted as a limitation on that rule: It en-
sures that in any case in which § 77v(a) and § 77p come into 
confict, § 77p will control. The critical question for this case 
is therefore whether § 77p limits state-court jurisdiction over 
class actions brought under the 1933 Act. It does not. As 
earlier described, § 77p bars certain securities class actions 
based on state law. See § 77p(b); supra, at 423–424. And 
as a corollary of that prohibition, it authorizes removal of 
those suits so that a federal court can dismiss them. See 
§ 77p(c); supra, at 423–424. But the section says nothing, 
and so does nothing, to deprive state courts of jurisdiction 
over class actions based on federal law. That means the 
background rule of § 77v(a)—under which a state court may 
hear the Investors' 1933 Act suit—continues to govern. 

Cyan offers an alternative reading, in which one of 
SLUSA's defnitional provisions works to alter state-court 
jurisdiction. According to Cyan, the except clause's refer-
ence to “covered class actions” points the reader to, and only 
to, § 77p(f)(2)'s defnition of that term. See Brief for Peti-
tioners 16. And that defnition states that a “covered class 
action” is a suit seeking damages on behalf of more than 
50 persons—without mentioning anything about whether the 
suit is based on state or federal law. Cyan thus concludes 

tion should not apply here because SLUSA included explicit “language 
addressing state-court jurisdiction” and “the only question is [its] scope.” 
Reply Brief 22. We need not address that contention because SLUSA's 
text precludes Cyan's position without aid from any presumption. 
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that the except clause exempts all sizable class actions— 
including the Investors' suit—from § 77v(a)'s conferral of 
jurisdiction on state courts. 

But that view cannot be squared with the except clause's 
wording for two independent reasons. To start with, the 
except clause points to “section 77p” as a whole—not to para-
graph 77p(f)(2). Cyan wants to cherry pick from the mate-
rial covered by the statutory cross-reference. But if Con-
gress had intended to refer to the defnition in § 77p(f)(2) 
alone, it presumably would have done so—just by adding a 
letter, a number, and a few parentheticals. As this Court 
recently explained, “Congress often drafts statutes with hi-
erarchical schemes—section, subsection, paragraph, and on 
down the line.” NLRB v. SW General, Inc., 580 U. S. 
288, 300 (2017). And “[w]hen Congress want[s] to refer only 
to a particular subsection or paragraph, it sa[ys] so.” Ibid. 
It said no such thing in the except clause. 

In any event, the defnitional paragraph on which Cyan 
relies cannot be read to “provide[ ]” an “except[ion]” to the 
rule of concurrent jurisdiction, in the way SLUSA's except 
clause requires. A defnition does not provide an exception, 
but instead gives meaning to a term—and Congress well 
knows the difference between those two functions. Thou-
sands of statutory provisions use the phrase “except as pro-
vided in . . . ” followed by a cross-reference in order to in-
dicate that one rule should prevail over another in any 
circumstance in which the two confict; we count more than 
30 such constructions in the 1933 and 1934 Acts alone.3 Not 

3 See, e. g., § 77k(f)(1) (announcing a general rule of joint and several 
liability, “[e]xcept as provided in paragraph (2),” which sets out a different 
liability rule for outside directors); § 77p(a) (announcing a general rule that 
“the rights and remedies provided” under the statute do not displace oth-
ers, “[e]xcept as provided in subsection (b),” which restricts the right to 
bring class actions based on state law); § 77z–2(c) (announcing a general 
safe harbor for certain forward-looking statements, “[e]xcept as provided 
in subsection (b),” which excludes protection for a subset of them). 
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one of those 30-plus provisions cross-references a defnition; 
nor has Cyan pointed to a single such example from the 
whole rest of the U. S. Code. And the Congress enacting 
SLUSA had no reason to attempt that peculiar maneuver for 
the frst time. If Congress had wanted to deprive state 
courts of jurisdiction over 1933 Act class actions, it had an 
easy way to do so: just insert into § 77p an exclusive federal 
jurisdiction provision (like the 1934 Act's) for such suits. 
That rule, when combined with the except clause, would 
have done the trick because it would have “provided” an “ex-
cept[ion]” to § 77v(a)'s grant of concurrent jurisdiction; by 
contrast, a mere defnition of “covered class action” (as a 
damages suit on behalf of 50-plus people) does not so provide. 

SLUSA's other conforming amendment illustrates the two 
ways in which Cyan's construction of the except clause de-
parts from its language. Recall that § 77v(a) includes a gen-
eral bar on removal. See supra, at 421. And recall that 
SLUSA appended to that prohibition the phrase “[e]xcept 
as provided in section 77p(c)” to refect the statute's new 
permission to remove certain class actions. See supra, 
at 424. In that “except as provided” phrase—just four sen-
tences down from the except clause central to this case— 
Congress pinpointed a subsection of § 77p, rather than citing 
the entire section for only one of its parts. Still more, that 
cross-referenced subsection contains an operative provision 
that could limit a rule, rather than a mere defnition of a 
statutory term. In short, Congress wrote the removal bar's 
except clause in just the way a reader of legislation would 
expect—and not in the wholly irregular way Cyan proposes 
for the except clause at issue here. Especially given the 
two provisions' “interrelationship and close proximity,” 
Commissioner v. Lundy, 516 U. S. 235, 250 (1996), the one 
conforming amendment highlights how far Cyan seeks to 
stretch the text of the other. 

Cyan's interpretation also fts poorly with the remainder 
of the statutory scheme. Because Cyan treats the broad 
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defnition of “covered class action” as altering § 77v(a)'s juris-
dictional grant, its construction would prevent state courts 
from deciding any 1933 Act class suits seeking damages for 
more than 50 plaintiffs. That would include suits not involv-
ing a “covered security”—i. e., a security traded on a national 
stock exchange. § 77p(f)(3); Brief for Petitioners 29 (conced-
ing that point). But this Court has emphasized that 
SLUSA's operative provisions (including its state-law class-
action bar, see § 77p(b)) apply to only “transactions in cov-
ered securities”: The statute “expresses no concern” with 
“transactions in uncovered securities”—precisely because 
they are not traded on national markets. Chadbourne & 
Parke LLP v. Troice, 571 U. S. 377, 387–388 (2014); see Brief 
for United States as Amicus Curiae 16–17 (SLUSA does not 
regard suits involving uncovered securities as “a matter of 
distinct federal concern”). Those securities, the Court ex-
plained, are “primarily of state concern,” and SLUSA “main-
tains state legal authority” to address them. Chadbourne, 
571 U. S., at 391–392. Except that under Cyan's view, 
SLUSA would not. Instead, the law would strip state 
courts of jurisdiction over suits about securities raising no 
particular national interest. That result is out of line with 
SLUSA's overall scope. 

And fnally, Cyan's take on the except clause reads too 
much into a mere “conforming amendment.” 112 Stat. 3230. 
The change Cyan claims that clause made to state-court ju-
risdiction is the very opposite of a minor tweak. When Con-
gress passed SLUSA, state courts had for 65 years adjudi-
cated all manner of 1933 Act cases, including class actions. 
Indeed, defendants could not even remove those cases to fed-
eral court, as schemes of concurrent jurisdiction almost al-
ways allow. See supra, at 421. State courts thus had as 
much or more power over the 1933 Act's enforcement as over 
any federal statute's. To think Cyan right, we would have 
to believe that Congress upended that entrenched practice 
not by any direct means, but instead by way of a conforming 
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amendment to § 77v(a) (linked, in its view, with only a defni-
tion). But Congress does not make “radical—but entirely 
implicit—change[s]” through “technical and conforming 
amendments.” Director of Revenue of Mo. v. CoBank ACB, 
531 U. S. 316, 324 (2001) (internal quotation marks omitted). 
Or to use the more general (and snappier) formulation of that 
rule, relevant to all “ancillary provisions,” Congress does not 
“hide elephants in mouseholes.” Whitman v. American 
Trucking Assns., Inc., 531 U. S. 457, 468 (2001). That is yet 
one more reason to reject Cyan's view of SLUSA's text. 

B 

Faced with such recalcitrant statutory language, Cyan 
stakes much of its case on legislative purpose and history. 
See Brief for Petitioners 20–33, 36–37; Reply Brief 7–11, 17– 
21. Its claims come in two forms—one relating to the goals 
of SLUSA as a whole and the other relating to the aims of 
the except clause. Even assuming clear text can ever give 
way to purpose, Cyan would need some monster arguments 
on this score to create doubts about SLUSA's meaning. The 
points Cyan raises come nowhere close to that level. 

1 

According to Cyan's broad purposive argument, Congress 
could not “make good on the promise of the Reform Act”— 
which was its principal intention in enacting SLUSA—with-
out divesting state courts of jurisdiction over all sizable 1933 
Act class actions. Brief for Petitioners 20. Remember that 
the Reform Act contained a number of procedural measures 
(for example, a sworn-certifcation requirement for lead 
plaintiffs, see § 77z–1(a)(2)(A)) that apply only in federal 
court. See supra, at 422. Plaintiffs bringing 1933 Act class 
actions could avoid those provisions simply by fling in state 
court; after all, those suits were not even removable by de-
fendants. “So,” Cyan claims, “Congress enacted SLUSA to 
fnish the job”—by shutting down the state forum and shift-
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ing all 1933 Act class actions to the federal one. Brief for 
Petitioners 21. In support of that view, Cyan cites several 
statements in SLUSA's legislative reports—in particular, 
that SLUSA's purpose was “to prevent plaintiffs from seek-
ing to evade the protections that Federal law provides 
against abusive litigation by fling suit in State, rather than 
in Federal, court.” H. R. Conf. Rep. No. 105–803, p. 13 
(1998); see H. R. Rep. No. 105–640, pp. 8–9 (1998); S. Rep. 
No. 105–182, p. 3 (1998). 

But to begin with, Cyan ignores a different way in which 
SLUSA “serve[d] the [Reform Act's] objectives,” Brief for 
Petitioners 11—which our view of the statute fully effects. 
Recall that the Reform Act also included substantive sec-
tions protecting defendants (like a safe harbor for forward-
looking statements) in suits brought under the federal secu-
rities laws. See § 77z–2; supra, at 422. Plaintiffs could—and 
did—avoid those provisions by bringing their complaints of 
securities misconduct under state law instead. See supra, at 
422. Hence emerged SLUSA's bar on state-law class actions 
(and its removal provision to ensure their dismissal)—which 
guaranteed that the Reform Act's heightened substantive 
standards would govern all future securities class litigation. 
SLUSA itself highlights that aim: Its preamble states that 
the statute is designed “to limit the conduct of securities 
class actions under State law, and for other purposes.” 112 
Stat. 3227. So too, this Court has underscored, over and 
over, SLUSA's “purpose to preclude certain vexing state-law 
class actions.” Kircher, 547 U. S., at 645, n. 12; see Dabit, 
547 U. S., at 82 (SLUSA stopped plaintiffs from “bringing 
class actions under state law”); Amgen Inc. v. Connecticut 
Retirement Plans and Trust Funds, 568 U. S. 455, 476 (2013) 
(SLUSA “curtailed plaintiffs' ability to evade the [Reform 
Act] by bringing class-action suits under state rather than 
federal law”). That object—which SLUSA's text actually 
refects—does not depend on stripping state courts of juris-
diction over 1933 Act class suits, as Cyan proposes. For 
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wherever those suits go forward, the Reform Act's substan-
tive protections necessarily apply. 

Still more, SLUSA ensured that federal courts would play 
the principal role in adjudicating securities class actions by 
means of its revisions to the 1934 Act. As explained earlier, 
SLUSA amended that statute in the same main way it did 
the 1933 Act—by adding a state-law class-action bar. See 
§ 78bb(f)(1); supra, at 423. But there, the change had a dou-
ble effect: Because federal courts have exclusive jurisdiction 
over 1934 Act claims, forcing plaintiffs to bring class actions 
under the 1934 statute instead of state law also forced them 
to fle in federal court. That meant the bulk of securities 
class actions would proceed in federal court—because the 
1934 Act regulates all trading of securities whereas the 1933 
Act addresses only securities offerings. See Blue Chip 
Stamps, 421 U. S., at 752 (characterizing the 1933 Act as “a 
far narrower statute”). So even without Cyan's contrived 
reading of the except clause, SLUSA largely accomplished 
the purpose articulated in its Conference Report: moving 
securities class actions to federal court. 

To be sure, “largely” does not mean “entirely”—but then 
again, we do not generally expect statutes to fulfll 100% of 
all of their goals. See, e. g., Freeman v. Quicken Loans, 
Inc., 566 U. S. 624, 637 (2012) (“No legislation pursues its 
purposes at all costs” (internal quotation marks and alter-
ations omitted)). Under our reading of SLUSA, all covered 
securities class actions must proceed under federal law; most 
(i. e., those alleging 1934 Act claims) must proceed in federal 
court; some (i. e., those alleging 1933 Act claims) may pro-
ceed in state court. We do not know why Congress declined 
to require as well that 1933 Act class actions be brought in 
federal court; perhaps it was because of the long and unusu-
ally pronounced tradition of according authority to state 
courts over 1933 Act litigation. See supra, at 430. But 
in any event, we will not revise that legislative choice, by 
reading a conforming amendment and a defnition in a most 
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improbable way, in an effort to make the world of securities 
litigation more consistent or pure. This Court has long re-
jected the notion that “whatever furthers the statute's pri-
mary objective must be the law.” Rodriguez v. United 
States, 480 U. S. 522, 526 (1987) (per curiam). Even if Con-
gress could or should have done more, still it “wrote the stat-
ute it wrote—meaning, a statute going so far and no fur-
ther.” Michigan v. Bay Mills Indian Community, 572 U. S. 
782, 794 (2014) (internal quotation marks omitted). 

2 

Yet Cyan has a fnal argument—that the except clause 
would serve no purpose at all unless it works as Cyan says. 
See Brief for Petitioners 32–33; Reply Brief 8–11. Here, 
Cyan relies on an indubitable puzzle. Section 77v(a), as 
amended by SLUSA, gives state courts jurisdiction over 
1933 Act suits “except as provided in section 77p.” But 
§ 77p provides a bar on only certain state-law suits. So, 
Cyan contends, unless we take up its invitation to look to 
§ 77p(f)(2)'s defnition of “covered class action,” the except 
clause excepts “exactly nothing.” Reply Brief 8. (To use 
an example of our own, it would be as if a parent told her 
child “you may have fruit after dinner, except for lollipops.”) 
What on earth, Cyan asks, would be the point of such a 
provision? 

The Investors answer that question with a theory about 
why Congress enacted the except clause. In their view, 
the clause was meant to deal with “mixed” securities class 
actions—containing both claims brought under the 1933 Act 
and claims arising under state law. See Brief for Respond-
ents 12–13. If not for the except clause, the Investors posit, 
state courts would have been uncertain about how to handle 
those suits. Section 77p clearly instructs courts not to adju-
dicate the state-law claims; but (the Investors continue) 
§ 77v(a) gives state courts jurisdiction over entire “actions” 
brought to enforce the 1933 Act, even if they include addi-
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tional state-law claims. What, then, to do? According to 
the Investors, the except clause's purpose was to resolve that 
statutory conflict by making clear that § 77p trumps 
§ 77v(a)—in other words, that a state court may not enter-
tain state-law claims precluded by § 77p(b) even when they 
are conjoined with 1933 Act claims falling within § 77v(a)'s 
grant of jurisdiction. 

Truth be told, we are not sure whether Congress had that 
issue in mind. On the one hand (and contrary to what the 
Investors say), we doubt that the except clause was really 
necessary to address mixed class actions. Even without 
that clause, a competent state court faced with such a suit 
would understand that § 77p requires dismissal of the state-
law claims—and that § 77v(a)'s jurisdictional grant over 1933 
Act suits is not to the contrary. But on the other hand (and 
now supporting the Investors' principal point), Congress 
may have thought that class-action lawyers would still try to 
circumvent SLUSA by tacking a 1933 Act claim onto a for-
bidden state-law class action, on the off chance of fnding an 
error-prone judge. (After all, the worst that could happen 
was that the court would throw out the state-law claims, 
leaving the plaintiff with a permissible 1933 Act suit.) To 
prevent such gamesmanship—to make clear beyond perad-
venture that courts could not entertain the state-law half of 
mixed class actions—Congress might have added the ex-
cept clause. 

But even if Congress never specifcally considered mixed 
suits, it could well have added the except clause in a more 
general excess of caution—to safeguard § 77p's class-action 
bar come whatever might. This Court has encountered 
many examples of Congress legislating in that hyper-vigilant 
way, to “remov[e] any doubt” as to things not particularly 
doubtful in the frst instance. Marx v. General Revenue 
Corp., 568 U. S. 371, 383–384 (2013) (citing Ali v. Federal Bu-
reau of Prisons, 552 U. S. 214, 226 (2008); Fort Stewart 
Schools v. FLRA, 495 U. S. 641, 646 (1990)). (The idea, to 
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return to our prior example, is to make sure that even if the 
child thinks orange lollipops count as fruit, she will not act 
on that view.) And if ever Congress had reason to legislate 
in that fashion, it was in SLUSA—whose very impetus lay 
in the success of class-action attorneys in “bypass[ing] . . . 
the Reform Act.” Kircher, 547 U. S., at 636. Heedful of 
that history of machinations, Congress may have determined 
to eliminate any risk—even if unlikely or at the time un-
known—that a pre-existing grant of power to state courts 
could be used to obstruct SLUSA's new limitation on what 
they could decide. And so (this alternative explanation 
goes) Congress enacted the except clause—which, in insist-
ing that the limitation prevailed, would function as the ulti-
mate (though with any luck, unneeded) fail-safe device.4 

But the most important response to this purposive argu-
ment echoes what we have said before about the weaknesses 
of Cyan's own construction of the except clause. In the end, 
the uncertainty surrounding Congress's reasons for drafting 
that clause does not matter. Nor does the possibility that 
the risk Congress addressed (whether specifc or inchoate) 
did not exist. Because irrespective of those points, we have 
no sound basis for giving the except clause a broader reading 
than its language can bear. And that is especially true in 

4 In line with this precautionary function, the except clause could do 
some work to protect § 77p's state-law class-action bar in a set of suits 
beyond mixed cases. As this Court recently noted, some state-law securi-
ties claims “rise[ ] or fall[ ] on the plaintiff 's ability to prove the violation” 
of a federal securities statute. Merrill Lynch, Pierce, Fenner & Smith 
Inc. v. Manning, 578 U. S. 374, 383 (2016) (addressing the 1934 Act). In 
such cases, we held, the state-law claims are “brought to enforce” a liabil-
ity created by the federal statute, and thus fall within that law's jurisdic-
tional provision. See id., at 384. In the absence of the except clause, 
then, class-action lawyers might well have argued that such state-law 
claims could be adjudicated under § 77v(a) notwithstanding § 77p's bar. 
Once again, we think most courts would have rejected that claim and 
decided that § 77p controls—but the except clause eliminates any chance 
of a contrary holding. 
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light of the dramatic change such an interpretation would 
work in the 1933 Act's jurisdictional framework. Whatever 
questions remain as to the except clause's precise purpose— 
and we do not gainsay there are some—they do not give us 
permission to devise a statute (and at that, a transformative 
one) of our own. 

III 

Our last task is to address the Federal Government's pro-
posed halfway-house position. The Government rejects 
Cyan's view that SLUSA stripped state courts of jurisdiction 
over 1933 Act class actions, for roughly the same reasons we 
have given. See Brief for United States as Amicus Curiae 
11–23. But like Cyan, the Government believes that “Con-
gress would not have been content to leave” such suits “stuck 
in state court,” where the Reform Act's procedural protec-
tions do not apply. Id., at 15 (internal quotation marks 
omitted). So the Government offers a reading of SLUSA— 
in particular, of § 77p(c)—that would allow defendants to re-
move 1933 Act class actions to federal court, as long as they 
allege the kinds of misconduct listed in § 77p(b) (e. g., false 
statements or deceptive devices in connection with a covered 
security's purchase or sale). See id., at 24–25. 

But most naturally read, § 77p(c)—SLUSA's exception to 
the 1933 Act's general bar on removal—refutes, not supports, 
the Government's view. Once again, see supra, at 423–424, 
§ 77p(c) reads as follows: 

“Any covered class action brought in any State court 
involving a covered security, as set forth in subsection 
(b) of this section, shall be removable to the Federal dis-
trict court for the district in which the action is pending, 
and shall be subject to subsection (b) of this section.” 

In other words, the covered class actions described in 
§ 77p(b) can be removed to federal court (and, once there, 
shall be subject to dismissal because precluded, see supra, 
at 424). And which are the covered class actions described 
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in § 77p(b)? By this point, no one should have to be re-
minded: They are state-law class actions alleging securities 
misconduct. See § 77p(b) (prohibiting “class action[s] based 
upon the statutory or common law of any State”). So those 
state-law suits are removable. But conversely, federal-law 
suits like this one—alleging only 1933 Act claims—are not 
“class action[s] . . . as set forth in subsection (b).” So they 
remain subject to the 1933 Act's removal ban. 

In fact, this Court already held as much, by concluding in 
Kircher that §§ 77p(b) and 77p(c) apply to the exact same 
universe of class actions. See 547 U. S., at 643–644. Kir-
cher involved a securities suit that was unaffected by 
§ 77p(b)'s class-action bar—there, not because it was based 
on federal law but because it involved a form of conduct fall-
ing outside that subsection. The Court of Appeals decided 
that the suit could be removed under § 77p(c) even though it 
was not precluded by § 77p(b), thinking (as we later put 
it) that the removal issue and “the preclusion issue [were] 
distinct.” Id., at 638. We fatly rejected that understand-
ing of the relationship between § 77p(b) and § 77p(c). The 
“straightforward reading” of those two provisions, we ex-
plained, is that removal is “limited to those [actions] pre-
cluded by the terms of subsection (b).” Id., at 643. And if 
that were not clear enough, we said it again: Removal under 
§ 77p(c) is “restricted to precluded actions defned by subsec-
tion (b).” Id., at 643–644. And just to pound the point 
home, we said it yet a third time: “A covered [class] action 
is removable if it is precluded.” Id., at 646. Kircher thus 
forecloses the Government's argument. Section 77p(b) does 
not preclude federal-law class actions. So under our deci-
sion, § 77p(c) does not authorize their removal.5 

5 In light of SLUSA's text and Kircher's holding, it should come as no 
surprise that all seven Courts of Appeals to have considered the matter 
have concluded that § 77p(c) allows removal of only class actions falling 
within § 77p(b)'s prohibition. See Campbell v. American Int'l Group, 
Inc., 760 F. 3d 62, 64 (CADC 2014); Hidalgo-Velez v. San Juan Asset Man-
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The Government responds with a novel way of under-
standing § 77p(c), which it thinks would allow us to disregard 
Kircher when a class action like this one is based on federal 
law. In the Government's view, frst presented at oral argu-
ment, see Tr. of Oral Arg. 32–33, the words “as set forth in 
subsection (b)” do not modify the entire preceding phrase 
(basically, any large class action involving a covered secu-
rity). Instead, the Government claims, those words modify 
only the shorter phrase “involving a covered security.” To 
support that view, the Government invokes the “rule of the 
last antecedent”—under which “the limiting clause is most 
naturally applied to the thing that comes immediately before 
it.” Id., at 36–37. The Government then presents a theory 
of how subsection (b) “set[s] forth” the “involv[ement]” of 
a covered security. “[T]o fgure out what that means,” the 
Government contends, “you look at [§ 77p](b)(1) and (b)(2), 
which talk about certain types of misconduct”—for example, 
false statements or deceptive devices in connection with a 
covered security's sale. Id., at 33–34. As long as conduct 
of that kind is implicated in a suit, the Government con-
cludes, it can be removed—even if it is based on federal law 
and thus does not fall within § 77p(b) as a whole. That view 
is consistent with Kircher's result because the action there 
did not involve the conduct described in §§ 77p(b)(1) and (2). 
And as to Kircher's rationale . . . well, we should feel free to 
ignore it. 

But even putting aside respect for precedent, that argu-
ment is in many ways fawed. To start with, the Govern-
ment provides no good reason to think that “as set forth in 
subsection (b)” modifes only the phrase “involving a covered 

agement, 758 F. 3d 98, 103 (CA1 2014); Appert v. Morgan Stanley Dean 
Witter, Inc., 673 F. 3d 609, 615–616 (CA7 2012); Madden v. Cowen & Co., 
576 F. 3d 957, 965 (CA9 2009); Sofonia v. Principal Life Ins. Co., 465 F. 3d 
873, 876 (CA8 2006); Dabit v. Merrill Lynch, Pierce, Fenner & Smith, 
Inc., 395 F. 3d 25, 33 (CA2 2005), vacated on other grounds, 547 U. S. 71 
(2006); Behlen v. Merrill Lynch, 311 F. 3d 1087, 1092 (CA11 2002). 
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security.” As stated above, the most natural way to view 
the modifer is as applying to the entire preceding clause— 
again, “[a]ny covered class action brought in any State court 
involving a covered security.” See supra, at 437. That is 
so because that clause hangs together as a unifed whole, re-
ferring to a single thing (a type of class action). Consider 
the following, grammatically identical construction: “The 
woman dressed to the nines carrying an umbrella, as shown 
in the picture . . . .” Would anyone think that “as shown in 
the picture” referred to anything less than the well-attired 
and rain-ready woman? No. And so too here, the modifer 
goes back to the beginning of the preceding clause. The 
rule of the last antecedent is not to the contrary. We have 
applied that rule when the alternative reading would 
“stretch[ ] the modifer too far” by asking it to qualify a re-
mote or otherwise disconnected phrase. Jama v. Immigra-
tion and Customs Enforcement, 543 U. S. 335, 342 (2005); 
Lockhart v. United States, 577 U. S. 347, 351 (2016) (using 
the rule “where it takes more than a little mental energy to 
process” a statute's component parts, “making it a heavy lift 
to carry the modifer across them all”).6 By contrast, we 
have not applied the rule when the modifer directly follows 
a concise and “integrated” clause. Jama, 543 U. S., at 344, 
n. 4. As it does here. 

But let us assume that the rule of the last antecedent gov-
erns: The Government then misapplies it by attaching the 

6 The classic example comes from Barnhart v. Thomas, 540 U. S. 20 
(2003). The statute at issue provided that a person is disabled if his im-
pairment is so severe that “he is not only unable to do his previous work 
but cannot, considering his age, education, and work experience, engage 
in any other kind of substantial gainful work which exists in the national 
economy.” Id., at 23 (quoting 42 U. S. C. § 423(d)(2)(A)) (emphasis al-
tered). Invoking the rule of the last antecedent, we concluded that the 
italicized phrase “which exists in the national economy” modifes only 
“substantial gainful work,” and not the more distant “previous work.” 
See 540 U. S., at 26. Needless to say, that statutory provision is a far cry 
from the one at issue here. 
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modifer to something more than the last thing before it. 
The rule, correctly used, would insist that “as set forth in 
subsection (b)” modifes only “a covered security”—because 
that is the closest “noun or noun phrase” that the modifer 
could reasonably reference. A. Scalia & B. Garner, Reading 
Law: The Interpretation of Legal Texts 144 (2012) (quoting 
R. Burchfeld, Fowler's Modern English Usage (3d ed. 1996)). 
But that standard way of applying the rule would not aid 
the Government's construction, so it goes back yet another 
word: It attaches “as set forth in subsection (b)” to the longer 
phrase—and a verb phrase at that—“involving a covered 
security.” Tr. of Oral Arg. 35. That maneuver has no 
grammatical basis. (It is as if, in the example offered above, 
someone claimed that “as shown in the picture” modifed not 
the woman, nor even the umbrella, but instead the in-
between verb phrase “carrying an umbrella.”) The Govern-
ment is choosing where to start in the sentence (that is, 
which words to qualify) based only on what best serves its 
argument. 

But let us even assume that “as set forth in subsection (b)” 
modifes “involving a covered security”: The language would 
still fail to explain the Government's position. Remember 
that the Government reads the resulting phrase (again, “in-
volving a covered security, as set forth in subsection (b)”) 
to point only to the forms of wrongful conduct listed in 
§§ 77p(b)(1) and (2)—for example, false statements or decep-
tive devices in securities sales. See supra, at 439. The 
problem is that no one would describe those misdeeds with 
that phrase. If Congress had meant to refer only to that 
behavior, rather than to everything in § 77p(b), it would have 
done two things differently. First, Congress would have 
written “as set forth in paragraphs (b)(1) and (b)(2)” instead 
of “as set forth in subsection (b)” as a whole. See supra, 
at 428 (explaining that when Congress wants to refer only to 
a particular subsection or paragraph, it says so). And sec-
ond, Congress would have written something like “involving 
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allegations of misconduct,” rather than “involving a covered 
security”—because the latter phrase does not even passably 
describe §§ 77(b)(1) and (2)'s catalog of vices. We will not 
read “involving a covered security, as set forth in subsection 
(b),” to mean “involving allegations of misconduct, as set 
forth in paragraphs (b)(1) and (b)(2),” when Congress did not 
enact that formulation. See Lozano v. Montoya Alvarez, 
572 U. S. 1, 16 (2014) (“Given that the drafters did not adopt 
that alternative, the natural implication is that they did not 
intend” to do so). 

And (fnally, we promise) even if we could put out of mind 
all these diffculties, the Government's position runs aground 
on § 77p(c)'s last clause, which states that removed class ac-
tions “shall be subject to subsection (b).” That clause, prop-
erly understood, points toward dismissal of a removed action. 
As we earlier explained, and the Government concedes, Con-
gress enacted § 77p(c)'s removal provision out of “concern[ ] 
that state courts would not adequately enforce” § 77p(b)'s 
state-law class-action prohibition. Brief for United States 
as Amicus Curiae 3; see supra, at 424. The idea was to 
allow removal so that a federal court could act as a backstop 
and order a class action's dismissal—thereby “subject[ing]” it 
to § 77p(b)'s bar. Kircher specifcally said as much: Section 
77p(c) “avails a defendant of a federal forum in contemplation 
not of further litigation over the merits of a claim brought 
in state court, but of termination of the proceedings alto-
gether.” 547 U. S., at 645, n. 12; see supra, at 424. But of 
course, the Government contemplates “further litigation”— 
not “termination”—of a removed 1933 Act class action. See 
Brief for United States as Amicus Curiae 25. That decou-
pling of § 77p(c)'s linkage between removal and dismissal pro-
vides the last reason to reject the Government's argument. 

At bottom, the Government makes the same mistake as 
Cyan: It distorts SLUSA's text because it thinks Congress 
simply must have wanted 1933 Act class actions to be liti-
gated in federal court. But this Court has no license to “dis-
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regard clear language” based on an intuition that “Congress 
must have intended something broader.” Bay Mills, 572 
U. S., at 794 (internal quotation marks omitted). SLUSA 
did quite a bit to “make good on the promise of the Reform 
Act” (as Cyan puts it). Brief for Petitioners 20; see supra, 
at 431–433. If further steps are needed, they are up to 
Congress. 

IV 

SLUSA did nothing to strip state courts of their long-
standing jurisdiction to adjudicate class actions alleging only 
1933 Act violations. Neither did SLUSA authorize remov-
ing such suits from state to federal court. We accordingly 
affrm the judgment below. 

It is so ordered. 

APPENDIX 

“77p. Additional remedies; limitation on remedies 

. . . . . 

“(b) Class action limitations 

“No covered class action based upon the statutory or com-
mon law of any State or subdivision thereof may be main-
tained in any State or Federal court by any private party 
alleging— 

“(1) an untrue statement or omission of a material fact in 
connection with the purchase or sale of a covered security; or 

“(2) that the defendant used or employed any manipula-
tive or deceptive device or contrivance in connection with 
the purchase or sale of a covered security. 
“(c) Removal of covered class actions 

“Any covered class action brought in any State court in-
volving a covered security, as set forth in subsection (b) of 
this section, shall be removable to the Federal district court 
for the district in which the action is pending, and shall be 
subject to subsection (b) of this section. 

. . . . . 
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“(f) Defnitions 

“For purposes of this section, the following defnitions 
shall apply: 

. . . . . 

“(2) Covered class action 

“(A) In general 

“The term “covered class action” means— 
“(i) any single lawsuit in which— 
“(I) damages are sought on behalf of more than 50 persons 

or prospective class members, and questions of law or fact 
common to those persons or members of the prospective 
class, without reference to issues of individualized reliance 
on an alleged misstatement or omission, predominate over 
any questions affecting only individual persons or mem-
bers; or 

“(II) one or more named parties seek to recover damages 
on a representative basis on behalf of themselves and other 
unnamed parties similarly situated, and questions of law or 
fact common to those persons or members of the prospective 
class predominate over any questions affecting only individ-
ual persons or members; or 

“(ii) any group of lawsuits fled in or pending in the same 
court and involving common questions of law or fact, in 
which— 

“(I) damages are sought on behalf of more than 50 per-
sons; and 

“(II) the lawsuits are joined, consolidated, or otherwise 
proceed as a single action for any purpose. 

. . . . . 

“(3) Covered security 

“The term “covered security” means a security that satis-
fes the standards for a covered security specifed in para-
graph (1) or (2) of section 77r(b) of this title at the time dur-
ing which it is alleged that the misrepresentation, omission, 
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or manipulative or deceptive conduct occurred, except that 
such term shall not include any debt security that is exempt 
from registration under this subchapter pursuant to rules 
issued by the Commission under section 77d(2) of this title.” 

“77v. Jurisdiction of offenses and suits 

“(a) Federal and State courts; venue; service of proc-

ess; review; removal; costs 

“The district courts of the United States and the United 
States courts of any Territory shall have jurisdiction of of-
fenses and violations under this subchapter and under the 
rules and regulations promulgated by the Commission in re-
spect thereto, and, concurrent with State and Territorial 
courts, except as provided in section 77p of this title with 
respect to covered class actions, of all suits in equity and 
actions at law brought to enforce any liability or duty created 
by this subchapter. Any such suit or action may be brought 
in the district wherein the defendant is found or is an inhab-
itant or transacts business, or in the district where the offer 
or sale took place, if the defendant participated therein, and 
process in such cases may be served in any other district of 
which the defendant is an inhabitant or wherever the defend-
ant may be found. In any action or proceeding instituted 
by the Commission under this subchapter in a United States 
district court for any judicial district, a subpoena issued to 
compel the attendance of a witness or the production of docu-
ments or tangible things (or both) at a hearing or trial may 
be served at any place within the United States. Rule 
45(c)(3)(A)(ii) of the Federal Rules of Civil Procedure shall 
not apply to a subpoena issued under the preceding sentence. 
Judgments and decrees so rendered shall be subject to re-
view as provided in sections 1254, 1291, 1292, and 1294 of 
title 28. Except as provided in section 77p(c) of this title, 
no case arising under this subchapter and brought in any 



Page Proof Pending Publication

446 CYAN, INC. v. BEAVER COUNTY EMPLOYEES 
RETIREMENT FUND 

Appendix to opinion of the Court 

State court of competent jurisdiction shall be removed to any 
court of the United States. No costs shall be assessed for 
or against the Commission in any proceeding under this sub-
chapter brought by or against it in the Supreme Court or 
such other courts.” 
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October 2, 2017 

Affrmed for Absence of Quorum 

No. 17–5064. Chute v. Nifty-Fifties, Inc., et al. C. A. 8th 
Cir. Because the Court lacks a quorum, 28 U. S. C. § 1, and since 
the qualifed Justice is of the opinion that the case cannot be heard 
and determined at the next Term of the Court, the judgment is 
affrmed under 28 U. S. C. § 2109, which provides that under these 
circumstances “the court shall enter its order affrming the judg-
ment of the court from which the case was brought for review 
with the same effect as upon affrmance by an equally divided 
court.” The Chief Justice, Justice Kennedy, Justice 
Thomas, Justice Ginsburg, Justice Breyer, Justice Alito, 
Justice Sotomayor, and Justice Kagan took no part in the 
consideration or decision of this petition. 

Certiorari Granted—Vacated and Remanded 

No. 16–1125. Lacaze v. Louisiana. Sup. Ct. La. Motions of 
Louisiana Association of Criminal Defense Lawyers et al., Na-
tional Jury Project, and Ethics Bureau at Yale for leave to fle 
briefs as amici curiae granted. Certiorari granted, judgment 
vacated, and case remanded for further consideration in light of 
Rippo v. Baker, 580 U. S. 285 (2017) (per curiam). Reported 
below: 2016–0234 (La. 12/16/16), 208 So. 3d 856. 

No. 16–1533. E. F., a Minor, By and Through His Parents, 
Fulsang et al., et al. v. Newport Mesa Unied School 
District. C. A. 9th Cir. Certiorari granted, judgment vacated, 
and case remanded for further consideration in light of Endrew 
F. v. Douglas County School Dist. RE–1, 580 U. S. 386 (2017). 
Reported below: 684 Fed. Appx. 629. 

No. 16–8644. Cureton v. United States. C. A. 7th Cir. 
Reported below: 845 F. 3d 323; and 

801 
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No. 16–9411. Anglin v. United States. C. A. 7th Cir. Re-
ported below: 846 F. 3d 954. Motions of petitioners for leave to 
proceed in forma pauperis granted. Certiorari granted, judg-
ments vacated, and cases remanded for further consideration in 
light of Dean v. United States, 581 U. S. 62 (2017). 

No. 16–8811. Cassinelli v. Cassinelli. Ct. App. Cal., 4th 
App. Dist., Div. 2. Motion of petitioner for leave to proceed 
in forma pauperis granted. Certiorari granted, judgment va-
cated, and case remanded for further consideration in light of 
Howell v. Howell, 581 U. S. 214 (2017). Reported below: 4 Cal. 
App. 5th 1285, 210 Cal. Rptr. 3d 311. 

No. 16–8909. Long v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Motion of petitioner for leave to proceed in forma 
pauperis granted. Certiorari granted, judgment vacated, and 
case remanded for further consideration in light of Moore v. 
Texas, 581 U. S. 1 (2017). Reported below: 663 Fed. Appx. 361. 

No. 16–9461. Close v. United States. C. A. 11th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of the position asserted by the Solicitor 
General in his memorandum for the United States fled on June 
30, 2017. 

No. 17–109. Simmons Sporting Goods, Inc. v. Lawson. Ct. 
App. Ark. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Bristol-Myers Squibb 
Co. v. Superior Court of Cal., San Francisco Cty., 582 U. S. 255 
(2017). Reported below: 2017 Ark. App. 44, 511 S. W. 3d 883. 

Certiorari Dismissed 

No. 16–9158. Chappell v. Morgan et al. C. A. 6th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court's Rule 39.8. 

No. 16–9160. Caison v. Florida. Dist. Ct. App. Fla., 3d Dist. 
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court's Rule 39.8. As 
petitioner has repeatedly abused this Court's process, the Clerk 
is directed not to accept any further petitions in noncriminal mat-
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ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Reported below: 224 So. 3d 227. 

No. 16–9181. Blackwell v. Superior Court of California, 
Los Angeles County, et al. Sup. Ct. Cal. Motion of peti-
tioner for leave to proceed in forma pauperis denied, and certio-
rari dismissed. See this Court's Rule 39.8. As petitioner has 
repeatedly abused this Court's process, the Clerk is directed not 
to accept any further petitions in noncriminal matters from peti-
tioner unless the docketing fee required by Rule 38(a) is paid and 
the petition is submitted in compliance with Rule 33.1. See Mar-
tin v. District of Columbia Court of Appeals, 506 U. S. 1 (1992) 
(per curiam). 

No. 16–9205. Omran v. Schulman. Sup. Ct. N. H. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court's Rule 39.8. 

No. 16–9251. Pittman v. Clinton, Former President of 
the United States, et al. C. A. 3d Cir. Motion of petitioner 
for leave to proceed in forma pauperis denied, and certiorari 
dismissed. See this Court's Rule 39.8. Reported below: 673 Fed. 
Appx. 139. 

No. 16–9299. Woodson v. Palmer, Warden, et al. C. A. 
11th Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court's 
Rule 39.8. 

No. 16–9313. Steiner v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court's Rule 39.8. As petitioner 
has repeatedly abused this Court's process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 
(1992) (per curiam). 

No. 16–9387. Desue v. Jones, Secretary, Florida Depart-
ment of Corrections. Sup. Ct. Fla. Motion of petitioner for 
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leave to proceed in forma pauperis denied, and certiorari dis-
missed. See this Court's Rule 39.8. As petitioner has repeat-
edly abused this Court's process, the Clerk is directed not to 
accept any further petitions in noncriminal matters from peti-
tioner unless the docketing fee required by Rule 38(a) is paid and 
the petition is submitted in compliance with Rule 33.1. See Mar-
tin v. District of Columbia Court of Appeals, 506 U. S. 1 (1992) 
(per curiam). Reported below: 213 So. 3d 801. 

No. 16–9425. Dougherty v. McKee et al. C. A. D. C. Cir. 
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court's Rule 39.8. 

No. 16–9435. Krug v. Kastner, Warden. C. A. 10th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court's Rule 39.8. As 
petitioner has repeatedly abused this Court's process, the Clerk 
is directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Gorsuch took no part in 
the consideration or decision of this motion and this petition. 
Reported below: 661 Fed. Appx. 507. 

No. 16–9472. Fuller v. Greeley. Sup. Ct. Mich. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court's Rule 39.8. As petitioner 
has repeatedly abused this Court's process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 
(1992) (per curiam). 

No. 16–9546. Payton v. Merit Systems Protection Board. 
C. A. Fed. Cir. Motion of petitioner for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court's Rule 39.8. Reported below: 678 Fed. Appx. 1026. 

No. 16–9687. Melot v. United States. C. A. 10th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court's Rule 39.8. Reported 
below: 680 Fed. Appx. 788. 
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No. 16–9691. McGuire v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 6th Cir. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court's Rule 39.8. 

No. 16–9700. Gowan v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Motion of petitioner for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court's Rule 39.8. As petitioner has repeatedly abused this 
Court's process, the Clerk is directed not to accept any further 
petitions in noncriminal matters from petitioner unless the dock-
eting fee required by Rule 38(a) is paid and the petition is sub-
mitted in compliance with Rule 33.1. See Martin v. District of 
Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam). 

No. 16–9721. Davis v. Kelley, Director, Arkansas De-
partment of Correction. Sup. Ct. Ark. Motion of petitioner 
for leave to proceed in forma pauperis denied, and certiorari 
dismissed. See this Court's Rule 39.8. Reported below: 2017 
Ark. 110, 515 S. W. 3d 112. 

No. 17–5002. Anderson v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Motion of petitioner for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court's Rule 39.8. 

No. 17–5026. Blank v. United States. C. A. 5th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court's Rule 39.8. 

No. 17–5252. Burgie v. Kelley, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Motion of petitioner 
for leave to proceed in forma pauperis denied, and certiorari 
dismissed. See this Court's Rule 39.8. 

No. 17–5256. Daker v. Toole, Warden. C. A. 11th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court's Rule 39.8. As peti-
tioner has repeatedly abused this Court's process, the Clerk is 
directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
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33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). 

No. 17–5259. Modrall v. Johns Hopkins University, 
School of Advanced International Studies, et al. C. A. 
D. C. Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court's Rule 
39.8. As petitioner has repeatedly abused this Court's process, 
the Clerk is directed not to accept any further petitions in non-
criminal matters from petitioner unless the docketing fee required 
by Rule 38(a) is paid and the petition is submitted in compliance 
with Rule 33.1. See Martin v. District of Columbia Court of 
Appeals, 506 U. S. 1 (1992) (per curiam). Reported below: 686 
Fed. Appx. 10. 

No. 17–5261. Aruanno v. Christie, Governor of New Jer-
sey, et al. C. A. 3d Cir. Motion of petitioner for leave to 
proceed in forma pauperis denied, and certiorari dismissed. See 
this Court's Rule 39.8. Reported below: 687 Fed. Appx. 226. 

No. 17–5269. Albert v. Diversied Consultants, Inc., 
et al. Sup. Ct. Minn. Motion of petitioner for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court's Rule 39.8. As petitioner has repeatedly abused this 
Court's process, the Clerk is directed not to accept any further 
petitions in noncriminal matters from petitioner unless the dock-
eting fee required by Rule 38(a) is paid and the petition is submit-
ted in compliance with Rule 33.1. See Martin v. District of 
Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam). 

No. 17–5319. Perry v. MG Enterprises, LLC, et al. C. A. 
9th Cir. Motion of petitioner for leave to proceed in forma pau-
peris denied, and certiorari dismissed. See this Court's Rule 
39.8. As petitioner has repeatedly abused this Court's process, 
the Clerk is directed not to accept any further petitions in non-
criminal matters from petitioner unless the docketing fee required 
by Rule 38(a) is paid and the petition is submitted in compliance 
with Rule 33.1. See Martin v. District of Columbia Court of 
Appeals, 506 U. S. 1 (1992) (per curiam). 

No. 17–5664. Zuniga-Hernandez v. Chapa, Warden. C. A. 
5th Cir. Motion of petitioner for leave to proceed in forma pau-
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peris denied, and certiorari dismissed. See this Court's Rule 
39.8. As petitioner has repeatedly abused this Court's process, 
the Clerk is directed not to accept any further petitions in non-
criminal matters from petitioner unless the docketing fee required 
by Rule 38(a) is paid and the petition is submitted in compliance 
with Rule 33.1. See Martin v. District of Columbia Court of 
Appeals, 506 U. S. 1 (1992) (per curiam). Reported below: 685 
Fed. Appx. 314. 

No. 17–5668. Banks v. Marquez et al. C. A. 4th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court's Rule 39.8. Reported 
below: 694 Fed. Appx. 159. 

Miscellaneous Orders 
IT IS ORDERED that the deadline to fle a petition for a writ 

of certiorari in a case arising from the state or federal courts of 
Puerto Rico or the Virgin Islands and due on or after the date 
of this order is extended to November 20, 2017, to the extent that 
the extension is within the Court's authority to order. See 28 
U. S. C. § 2101(c) (limiting available extensions to 60 days from 
due date for petitions for writs of certiorari in civil cases). 

No. 17A92 (17–96). Saro v. Sessions, Attorney General. 
Application for stay, addressed to Justice Sotomayor and re-
ferred to the Court, denied. 

No. D–2972. In re Disbarment of Stuart. Disbarment en-
tered. [For earlier order herein, see 581 U. S. 970.] 

No. D–2981. In re Disbarment of Walton. Disbarment 
entered. [For earlier order herein, see 582 U. S. 902.] Motion 
to defer consideration denied. Justice Thomas took no part in 
the consideration or decision of this motion and this matter of 
disbarment. 

No. D–2994. In re Discipline of Carroll. John S. Carroll, 
of Honolulu, Haw., is suspended from the practice of law in this 
Court, and a rule will issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from the 
practice of law in this Court. 

No. D–2995. In re Discipline of Hoffman. Burt M. Hoff-
man, of Stamford, Conn., is suspended from the practice of law in 
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this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2996. In re Discipline of Conway. Mona R. Con-
way, of Huntington Station, N. Y., is suspended from the practice 
of law in this Court, and a rule will issue, returnable within 40 
days, requiring her to show cause why she should not be dis-
barred from the practice of law in this Court. 

No. D–2997. In re Discipline of Sparrow. Marvin R. Spar-
row, of Rutherfordton, N. C., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2998. In re Discipline of Exum. Mary March 
Exum, of Asheville, N. C., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring her to show cause why she should not be disbarred 
from the practice of law in this Court. 

No. D–2999. In re Discipline of Scott. Randolph A. Scott, 
of Warrington, Pa., is suspended from the practice of law in this 
Court, and a rule will issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from the 
practice of law in this Court. 

No. D–3000. In re Discipline of Hoch. Richard H. Hoch, 
of Nebraska City, Neb., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. 17M1. Williams v. Smith, Warden; 
No. 17M9. Blyden v. United States; and 
No. 17M12. Hankston v. Texas. Motions for leave to fle 

petitions for writs of certiorari with supplemental appendixes 
under seal granted. 

No. 17M2. Chabot v. United States; 
No. 17M10. Garcia v. United States; 
No. 17M19. Anderson v. United States; 
No. 17M22. Newman v. National Abortion Federation 

et al.; and 
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No. 17M36. Casteel v. United States. Motions for leave 
to fle petitions for writs of certiorari under seal with redacted 
copies for the public record granted. 

No. 17M3. Dunbar v. City of Houston, Texas, et al.; 
No. 17M4. Cleveland v. Hall, Judge, Circuit Court of 

South Carolina, York County, et al.; 
No. 17M5. Jimenez v. Wells Fargo Bank, N. A., et al.; 
No. 17M6. Roberts v. Katavich, Warden; 
No. 17M7. Doe v. Idaho Department of Health and Wel-

fare et al.; 
No. 17M8. Smith v. Missouri Department of Mental 

Health; 
No. 17M13. Scott v. Transitional Hospital Corporation 

of Louisiana, Inc., dba Kindred Hospital New Orleans; 
No. 17M14. Doroz v. Tect Utica Corp.; 
No. 17M15. Jones Bey v. Indiana et al.; 
No. 17M16. Corbin v. Lofthus et al.; 
No. 17M17. Kuplen v. Hooks, Secretary, North Carolina 

Department of Public Safety; 
No. 17M18. Leppert v. Florida; 
No. 17M20. Carlson v. County of Ramsey, Minnesota, 

et al.; 
No. 17M21. Moore v. Georgia-Pacic Corp.; 
No. 17M23. Sheppard v. Court of Criminal Appeals of 

Texas; 
No. 17M24. Sheppard v. Acosta et al.; 
No. 17M25. Sheppard v. United States District Court 

for the Northern District of Texas; 
No. 17M26. Roberts v. Bexar County Sheriff’s Depart-

ment et al.; 
No. 17M27. Duka v. United States; 
No. 17M29. Eleri v. Sessions, Attorney General; 
No. 17M31. Tatum v. Murphy, Warden; 
No. 17M32. Jacobs v. Florida; 
No. 17M33. Jones-El v. Lombardi et al.; 
No. 17M34. Smith v. Wachtendorf, Warden; and 
No. 17M35. Brinker v. Bilderberg Group et al. Motions 

to direct the Clerk to fle petitions for writs of certiorari out of 
time denied. 
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No. 17M11. Bryan v. Shulkin, Secretary of Veterans Af-
fairs. Motion for leave to proceed as a veteran denied. 

No. 17M28. Gossage v. Merit Systems Protection board; 
and 

No. 17M30. In re Hudnall. Motions for leave to proceed as 
veterans granted. 

No. 65, Orig. Texas v. New Mexico. Motion of the River 
Master for fees and expenses granted, and the River Master is 
awarded a total of $7,505.97, for the period July 1, 2016, through 
June 30, 2017, to be paid equally by the parties. [For earlier 
order herein, see, e. g., 580 U. S. 808.] 

No. 16–402. Carpenter v. United States. C. A. 6th Cir. 
[Certiorari granted, 581 U. S. 1017.] Motion of petitioner for 
leave to proceed further herein in forma pauperis granted. Mo-
tion for appointment of counsel granted, and Harold Gurewitz, 
Esq., of Detroit, Mich., is appointed to serve as counsel for peti-
tioner in this case. 

No. 16–1094. Republic of Sudan v. Harrison et al. C. A. 
2d Cir.; 

No. 16–1275. Virginia Uranium, Inc., et al. v. Warren 
et al. C. A. 4th Cir.; and 

No. 16–1498. Washington State Department of Licens-
ing v. Cougar Den, Inc. Sup. Ct. Wash. The Solicitor General 
is invited to fle briefs in these cases expressing the views of the 
United States. 

No. 16–1436. Trump, President of the United States, 
et al. v. International Refugee Assistance Project et al. 
C. A. 4th Cir.; and 

No. 16–1540. Trump, President of the United States, 
et al. v. Hawaii et al. C. A. 9th Cir. [Certiorari granted, 582 
U. S. 571.] Motion of Foundation for Moral Law for leave to fle 
brief as amicus curiae granted. 

No. 16–8138. Phillips v. City of Dallas, Texas, et al. 
C. A. 5th Cir. Motion of petitioner for reconsideration of order 
denying leave to proceed in forma pauperis [581 U. S. 968] 
denied. 

No. 16–8279. Phillips v. Dallas County Community Col-
lege District et al. C. A. 5th Cir. Motion of petitioner for 



Page Proof Pending Publication

ORDERS 811 

583 U. S. October 2, 2017 

reconsideration of order denying leave to proceed in forma pau-
peris [581 U. S. 969] denied. 

No. 16–8384. Phillips v. Dallas City Attorney’s Ofce 
et al. C. A. 5th Cir. Motion of petitioner for reconsideration 
of order denying leave to proceed in forma pauperis [581 U. S. 
989] denied. 

No. 16–8395. Malloy v. Estes, Warden, et al. C. A. 11th 
Cir. Motion of petitioner for reconsideration of order denying 
leave to proceed in forma pauperis [581 U. S. 989] denied. 

No. 16–8423. Bonner v. Superior Court of California, 
San Diego County, et al. Ct. App. Cal., 4th App. Dist., Div. 
1. Motion of petitioner for reconsideration of order denying leave 
to proceed in forma pauperis [581 U. S. 991] denied. 

No. 16–8441. Jackman v. Hollingsworth, Warden. C. A. 
3d Cir. Motion of petitioner for reconsideration of order denying 
leave to proceed in forma pauperis [581 U. S. 958] denied. Jus-
tice Alito took no part in the consideration or decision of this 
motion. 

No. 16–8495. Malloy v. Montgomery County, Alabama, 
et al. C. A. 11th Cir. Motion of petitioner for reconsideration 
of order denying leave to proceed in forma pauperis [581 U. S. 
989] denied. 

No. 16–8561. Morrow v. Brennan, Postmaster General; 
and 

No. 16–8562. Morrow v. Brennan, Postmaster General. 
C. A. 7th Cir. Motions of petitioner for reconsideration of order 
denying leave to proceed in forma pauperis [581 U. S. 989] 
denied. 

No. 16–8825. Hopkins v. Illinois Workers’ Compensation 
Commission et al. C. A. 7th Cir. Motion of petitioner for re-
consideration of order denying leave to proceed in forma pau-
peris [582 U. S. 927] denied. 

No. 16–9258. In re Wright; 
No. 16–9454. Zanders v. U. S. Bank. C. A. 8th Cir.; 
No. 16–9663. Diamond v. United States. C. A. 9th Cir.; 
No. 16–9664. Diamond v. United States. C. A. 9th Cir.; 
No. 16–9705. Hawkins v. Michigan. Sup. Ct. Mich.; 
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No. 16–9707. Donmez v. New York City Department of 
Consumer Affairs et al. App. Div., Sup. Ct. N. Y., 1st Jud. 
Dept.; 

No. 16–9708. Donmez v. New York City Department of 
Consumer Affairs et al. App. Div., Sup. Ct. N. Y., 1st Jud. 
Dept.; 

No. 16–9727. Mua et al. v. California Casualty Indem-
nity Exchange. C. A. 4th Cir.; 

No. 17–5037. Joseph v. City of Cedar Hill Police Depart-
ment et al. C. A. 5th Cir.; 

No. 17–5155. Johnson v. District of Columbia. C. A. 
D. C. Cir.; 

No. 17–5244. Engel v. State Bar of California. Sup. Ct. 
Cal.; 

No. 17–5381. Gray v. Vasquez, Warden. C. A. 9th Cir.; 
No. 17–5424. Golden v. Washington et al. C. A. 9th Cir.; 

and 
No. 17–5431. Barclay v. Oregon et al. C. A. 9th Cir. Mo-

tions of petitioners for leave to proceed in forma pauperis denied. 
Petitioners are allowed until October 23, 2017, within which to 
pay the docketing fees required by Rule 38(a) and to submit peti-
tions in compliance with Rule 33.1 of the Rules of this Court. 

No. 16–9305. Ellis v. United States. C. A. 11th Cir. Mo-
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [582 U. S. 928] denied. 

No. 16–9439. Quintana v. Adair et al. C. A. 10th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de-
nied. Petitioner is allowed until October 23, 2017, within which 
to pay the docketing fee required by Rule 38(a) and to submit a 
petition in compliance with Rule 33.1 of the Rules of this Court. 
Justice Gorsuch took no part in the consideration or decision 
of this motion. 

No. 17–5039. Birmingham v. PNC Bank, N. A. C. A. 4th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
denied. Petitioner is allowed until October 23, 2017, within which 
to pay the docketing fee required by Rule 38(a) and to submit a 
petition in compliance with Rule 33.1 of the Rules of this Court. 
Justice Alito took no part in the consideration or decision of 
this motion. 
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In re Brown; 
In re Helmstetter; 
In re Wilson; 
In re Allah; 
In re Parker; 

In re Martinelli; 
In re Singleton; 

In re Taylor; 
In re Walker; 
In re Clayborne; 
In re Auguste; 
In re Glassgow; 
In re Newland; 
In re Colson; 
In re Randall; 
In re Sanders; 
In re Longoria; and 
In re Harmon. Petitions for writs of habeas 

In re Arpaio; 
In re Bailey et al.; 
In re Goodin; 
In re Barnes; 
In re Blough; 
In re Hajda; 
In re Bonilla; 
In re Emerson; 
In re Leffebre; 
In re Bailey; 
In re Albra; 
In re Clymer; 
In re Bolin; 

No. 17–87. In re Rogers; 
No. 17–141. In re Bundy; 
No. 17–181. In re Reilly; 
No. 17–5065. In re Culp; 
No. 17–5193. In re Valencia; 
No. 17–5199. In re Campbell; 
No. 17–5224. In re Oswald; 
No. 17–5243. In re Savage; 
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No. 17–5326. In re Leffebre; 
No. 17–5406. In re Clum; 
No. 17–5445. In re Wideman; and 
No. 17–5619. In re Porras-Burciaga. Petitions for writs of 

mandamus denied. 

No. 16–1509. In re Bradley. Petition for writ of mandamus 
denied. Justice Alito took no part in the consideration or deci-
sion of this petition. 

No. 16–9370. In re Reynolds; 
No. 16–9567. In re McGuire; 
No. 17–5008. In re Reynolds; and 
No. 17–5012. In re Reynolds. Motions of petitioners for 

leave to proceed in forma pauperis denied, and petitions for writs 
of mandamus dismissed. See this Court's Rule 39.8. 

No. 16–9624. In re David. Motion of petitioner for leave to 
proceed in forma pauperis denied, and petition for writ of manda-
mus dismissed. See this Court's Rule 39.8. As petitioner has 
repeatedly abused this Court's process, the Clerk is directed not 
to accept any further petitions in noncriminal matters from peti-
tioner unless the docketing fee required by Rule 38(a) is paid and 
the petition is submitted in compliance with Rule 33.1. See Mar-
tin v. District of Columbia Court of Appeals, 506 U. S. 1 (1992) 
(per curiam). 

No. 16–9059. In re McCormick; 
No. 16–9575. In re Rogers; and 
No. 17–5257. In re McCormick. Petitions for writs of man-

damus and/or prohibition denied. 

No. 17–5108. In re Lehmann; 
No. 17–5131. In re Mattice-Bey; and 
No. 17–5683. In re Dorsey et al. Petitions for writs of 

prohibition denied. 

Certiorari Denied 

No. 16–668. Magee v. Coca-Cola Refreshments USA, Inc. 
C. A. 5th Cir. Certiorari denied. Reported below: 833 F. 3d 530. 

No. 16–768. Snyder, Governor of Michigan, et al. v. Doe 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 834 
F. 3d 696. 



Page Proof Pending Publication

ORDERS 815 

583 U. S. October 2, 2017 

No. 16–790. Butka v. Sessions, Attorney General. C. A. 
11th Cir. Certiorari denied. Reported below: 827 F. 3d 1278. 

No. 16–916. Smith v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 664 Fed. Appx. 23. 

No. 16–1001. Gohl, as Next Friend of J. G. v. Livonia Pub-
lic Schools School District et al. C. A. 6th Cir. Certiorari 
denied. Reported below: 836 F. 3d 672. 

No. 16–1009. Aksu v. California. App. Div., Super. Ct. Cal., 
County of Ventura. Certiorari denied. 

No. 16–1018. Thomas v. West Virginia. Sup. Ct. App. 
W. Va. Certiorari denied. 

No. 16–1022. Bell v. McAdory et al. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 668 Fed. Appx. 668. 

No. 16–1044. Alaska v. United Cook Inlet Drift Assn. 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 837 
F. 3d 1055. 

No. 16–1045. Nowlin v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 512. 

No. 16–1083. Goodwin v. Florida Department of Chil-
dren and Families. Dist. Ct. App. Fla., 1st Dist. Certiorari 
denied. Reported below: 194 So. 3d 1042. 

No. 16–1087. Carvalho v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 243 N. C. App. 394, 777 S. E. 
2d 78. 

No. 16–1098. United States ex rel. Jackson v. University 
of North Texas et al. C. A. 5th Cir. Certiorari denied. Re-
ported below: 673 Fed. Appx. 384. 

No. 16–1120. Con-Way Freight, Inc. v. National Labor 
Relations Board. C. A. 5th Cir. Certiorari denied. Re-
ported below: 838 F. 3d 534. 

No. 16–1128. ITT Corp. et al. v. Lee et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 662 Fed. Appx. 535. 

No. 16–1136. Leslie, Chapter 7 Trustee of the Estate 
of Fitness Holdings International, Inc. v. Hancock Park 
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Capital II, L. P., et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 660 Fed. Appx. 546. 

No. 16–1147. Woods v. Smith, Warden. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 660 Fed. Appx. 414. 

No. 16–1148. Evergreen Partnering Group, Inc. v. Pactiv 
Corp. et al. C. A. 1st Cir. Certiorari denied. Reported 
below: 832 F. 3d 1. 

No. 16–1149. Daugerdas v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 837 F. 3d 212. 

No. 16–1169. Arencibia v. Mortgage Guaranty Insur-
ance Corp. C. A. 11th Cir. Certiorari denied. Reported 
below: 659 Fed. Appx. 564. 

No. 16–1171. GlaxoSmithKline LLC v. M. M., a Minor, By 
and Through Her Mother and Next Friend, Meyers, et al. 
App. Ct. Ill., 1st Dist. Certiorari denied. Reported below: 2016 
IL App (1st) 151909, 61 N. E. 3d 1026. 

No. 16–1190. Davis v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 845 F. 3d 282. 

No. 16–1197. QinetiQ U. S. Holdings, Inc. and Subsidiar-
ies v. Commissioner of Internal Revenue. C. A. 4th Cir. 
Certiorari denied. Reported below: 845 F. 3d 555. 

No. 16–1200. Samuel v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 663 Fed. Appx. 508. 

No. 16–1206. Batato et al. v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 833 F. 3d 413. 

No. 16–1207. Bellant et al. v. Snyder, Governor of 
Michigan, et al. C. A. 6th Cir. Certiorari denied. Reported 
below: 836 F. 3d 707. 

No. 16–1231. Elonis v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 841 F. 3d 589. 

No. 16–1244. Fitzpatrick v. Massachusetts. Sup. Jud. Ct. 
Mass. Certiorari denied. 

No. 16–1251. Steager, West Virginia State Tax Commis-
sioner v. CSX Transportation, Inc. Sup. Ct. App. W. Va. 
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Certiorari denied. Reported below: 238 W. Va. 238, 793 S. E. 
2d 888. 

No. 16–1259. Farias v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 836 F. 3d 1315. 

No. 16–1265. Nijjar Realty, Inc., et al. v. Judge et al. 
Ct. App. Cal., 2d App. Dist., Div. 7. Certiorari denied. 

No. 16–1278. United States ex rel. Harper et al. v. Mus-
kingum Watershed Conservancy District. C. A. 6th Cir. 
Certiorari denied. Reported below: 842 F. 3d 430. 

No. 16–1285. N. E., By and Through His Parents, C. E. 
et al., et al. v. Seattle School District. C. A. 9th Cir. 
Certiorari denied. Reported below: 842 F. 3d 1093. 

No. 16–1286. Delaware River Port Authority v. Car-
roll. C. A. 3d Cir. Certiorari denied. Reported below: 843 
F. 3d 129. 

No. 16–1287. Kulick v. Kulick. Sup. Ct. Ore. Certiorari 
denied. Reported below: 358 Ore. 611, 369 P. 3d 386. 

No. 16–1288. Synopsys, Inc. v. Mentor Graphics Corp. 
C. A. Fed. Cir. Certiorari denied. Reported below: 839 F. 3d 
1138. 

No. 16–1290. Demirdjian v. Gipson, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 832 F. 3d 1060. 

No. 16–1293. Whisenant v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. 

No. 16–1296. Brannon v. Winn, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 672 Fed. Appx. 557. 

No. 16–1298. Bekteshi, aka Gonxhi, aka Goxhaj v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 675 
Fed. Appx. 500. 

No. 16–1299. Dukes v. Deaton et al. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 852 F. 3d 1035. 

No. 16–1300. Ortiz, Individually and on Behalf of A. B. O., 
a Minor, et al. v. Jimenez-Sanchez et al. C. A. 1st Cir. 
Certiorari denied. 
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No. 16–1301. Patel v. United States. C. A. 3d Cir. Cer-
tiorari denied. 

No. 16–1302. TruGreen, Inc. v. Stevens-Bratton. C. A. 
6th Cir. Certiorari denied. Reported below: 675 Fed. Appx. 563. 

No. 16–1306. Straw v. Magnus-Stinson. C. A. 7th Cir. 
Certiorari denied. 

No. 16–1308. Bolden v. Missouri; and 
No. 16–1438. Missouri v. Bolden. Ct. App. Mo., Eastern 

Dist. Certiorari denied. Reported below: 558 S. W. 3d 513. 

No. 16–1309. S. G. E. Management, L. L. C., et al. v. Ramon 
Torres et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 838 F. 3d 629. 

No. 16–1310. Harley Marine Services, Inc. v. Depart-
ment of Labor et al. C. A. 11th Cir. Certiorari denied. Re-
ported below: 677 Fed. Appx. 538. 

No. 16–1312. Soobzokov v. Lichtblau et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 664 Fed. Appx. 163. 

No. 16–1314. Schmidt v. Coldwell Banker Residential 
Brokerage et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 659 Fed. Appx. 436. 

No. 16–1316. Hesse v. Texas. Ct. App. Tex., 1st Dist. Cer-
tiorari denied. 

No. 16–1318. Padmanabhan v. Healey et al. C. A. 1st Cir. 
Certiorari denied. 

No. 16–1322. Bertuglia et al. v. Schafer. C. A. 2d Cir. 
Certiorari denied. Reported below: 672 Fed. Appx. 96. 

No. 16–1324. Williams v. Poarch Band of Creek Indians. 
C. A. 11th Cir. Certiorari denied. Reported below: 839 F. 3d 
1312. 

No. 16–1332. Marino v. Usher, aka Raymond, et al. C. A. 
3d Cir. Certiorari denied. Reported below: 673 Fed. Appx. 125. 

No. 16–1334. Loffredo et al. v. Daimler AG et al. C. A. 
6th Cir. Certiorari denied. Reported below: 666 Fed. Appx. 370. 
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No. 16–1335. Oestreicher v. Carpenter, Bennett & Mor-
rissey, et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 673 Fed. Appx. 149. 

No. 16–1336. Top Flite Financial Inc. v. Bridging Commu-
nities Inc. et al. C. A. 6th Cir. Certiorari denied. Reported 
below: 843 F. 3d 1119. 

No. 16–1337. Jones v. Virginia. Sup. Ct. Va. Certiorari de-
nied. Reported below: 293 Va. 29, 795 S. E. 2d 705. 

No. 16–1339. Hanes et al. v. Armed Forces Insurance 
Exchange. C. A. 9th Cir. Certiorari denied. Reported below: 
670 Fed. Appx. 918. 

No. 16–1340. Smith v. Louisiana et al. Ct. App. La., 1st 
Cir. Certiorari denied. Reported below: 2015–1742 (La. App. 1 
Cir. 8/31/16), 202 So. 3d 1108. 

No. 16–1341. McCloskey v. McCloskey et al. C. A. 5th 
Cir. Certiorari denied. Reported below: 659 Fed. Appx. 196. 

No. 16–1349. Banks v. Carroll et al. C. A. 1st Cir. Cer-
tiorari denied. 

No. 16–1350. RiverStone Group, Inc. v. Midwest Operat-
ing Engineers Welfare Fund et al. C. A. 7th Cir. Certio-
rari denied. Reported below: 844 F. 3d 627. 

No. 16–1352. Russell v. Journal News et al. C. A. 2d 
Cir. Certiorari denied. Reported below: 672 Fed. Appx. 76. 

No. 16–1356. Piszel v. United States. C. A. Fed. Cir. Cer-
tiorari denied. Reported below: 833 F. 3d 1366. 

No. 16–1357. Damico v. Harrah’s Philadelphia Casino & 
Racetrack, aka Chester Downs & Marina LLC, et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 674 Fed. 
Appx. 198. 

No. 16–1359. Gilmore, Individually, as Administrator of 
the Estate of Gilmore and as Natural Guardian of Plain-
tiff Gilmore et al., et al. v. Palestinian Interim Self-
Government Authority et al. C. A. D. C. Cir. Certiorari 
denied. Reported below: 843 F. 3d 958. 
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No. 16–1360. Shore v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. Reported below: 845 F. 3d 627. 

No. 16–1361. Homewood Village LLC et al. v. Unied 
Government of Athens-Clarke County, Georgia. C. A. 
11th Cir. Certiorari denied. Reported below: 677 Fed. Appx. 
623. 

No. 16–1364. Teva Pharmaceuticals USA, Inc. v. Superior 
Court of California, San Francisco County, et al. Ct. 
App. Cal., 1st App. Dist., Div. 1. Certiorari denied. 

No. 16–1365. Kibler, dba DJ Logic v. Hall et al. C. A. 
6th Cir. Certiorari denied. Reported below: 843 F. 3d 1068. 

No. 16–1366. Butts v. Prince William County School 
Board. C. A. 4th Cir. Certiorari denied. Reported below: 844 
F. 3d 424. 

No. 16–1367. De Cassagnol v. New Jersey Basketball, 
LLC, et al. C. A. 2d Cir. Certiorari denied. 

No. 16–1370. MasTec Advanced Technologies, a Division 
of MasTec, Inc. v. National Labor Relations Board. C. A. 
D. C. Cir. Certiorari denied. Reported below: 837 F. 3d 25. 

No. 16–1373. Brown v. Haas, Warden. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 845 F. 3d 703. 

No. 16–1374. Aceval v. Bond. C. A. 6th Cir. Certiorari de-
nied. Reported below: 671 Fed. Appx. 368. 

No. 16–1378. Joseph v. Attorney Grievance Commission 
of Maryland. Ct. App. Md. Certiorari denied. 

No. 16–1380. Monje et ux., Individually and on Behalf 
of their Minor Son, R. M. v. Spin Master Inc. et al. C. A. 
9th Cir. Certiorari denied. Reported below: 679 Fed. Appx. 535. 

No. 16–1381. Mills v. Florida. Dist. Ct. App. Fla., 5th Dist. 
Certiorari denied. Reported below: 196 So. 3d 571. 

No. 16–1382. Shawe v. Elting. Sup. Ct. Del. Certiorari de-
nied. Reported below: 157 A. 3d 142. 



Page Proof Pending Publication

ORDERS 821 

583 U. S. October 2, 2017 

No. 16–1384. Gordon v. Gordon. Ct. Civ. App. Ala. Certio-
rari denied. Reported below: 231 So. 3d 347. 

No. 16–1385. Watkins v. DeAngelo-Kipp, Warden. C. A. 
6th Cir. Certiorari denied. Reported below: 854 F. 3d 846. 

No. 16–1386. Vaughan v. Anderson Regional Medical 
Center. C. A. 5th Cir. Certiorari denied. Reported below: 
849 F. 3d 588. 

No. 16–1387. Simmons, D. D. S., P. C., et al. v. Smith, Exec-
utive Commissioner, Texas Health and Human Services 
Commission. Ct. App. Tex., 12th Dist. Certiorari denied. 

No. 16–1389. Davis v. Folsom Cordova Unied School 
District et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 674 Fed. Appx. 699. 

No. 16–1390. Cohen v. Sessions, Attorney General. 
C. A. 9th Cir. Certiorari denied. Reported below: 658 Fed. 
Appx. 324. 

No. 16–1392. Mancari v. Berryhill, Acting Commissioner 
of Social Security. C. A. 7th Cir. Certiorari denied. Re-
ported below: 680 Fed. Appx. 469. 

No. 16–1393. Williams v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 668 Fed. Appx. 561. 

No. 16–1397. Hykes v. Mnuchin, Secretary of the Treas-
ury. C. A. 6th Cir. Certiorari denied. 

No. 16–1398. Victaulic Co. v. United States ex rel. Cus-
toms Fraud Investigations, LLC. C. A. 3d Cir. Certiorari 
denied. Reported below: 839 F. 3d 242. 

No. 16–1400. Wilson v. Department of the Navy. C. A. 
Fed. Cir. Certiorari denied. Reported below: 843 F. 3d 931. 

No. 16–1401. Collins v. Wisconsin. C. A. 7th Cir. Certio-
rari denied. Reported below: 678 Fed. Appx. 432. 

No. 16–1403. Reynolds v. Bethel Park School District. 
Commw. Ct. Pa. Certiorari denied. Reported below: 140 A. 3d 
98. 
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No. 16–1405. De Vries v. Regents of the University of 
California. Ct. App. Cal., 2d App. Dist., Div. 7. Certiorari 
denied. Reported below: 6 Cal. App. 5th 574, 211 Cal. Rptr. 3d 
435. 

No. 16–1406. Correctional Medical Services, Inc., nka 
Corizon v. Glisson, Personal Representative of the Es-
tate of Glisson. C. A. 7th Cir. Certiorari denied. Reported 
below: 849 F. 3d 372. 

No. 16–1409. Milby v. MCMC LLC. C. A. 6th Cir. Certio-
rari denied. Reported below: 844 F. 3d 605. 

No. 16–1410. Puppolo, Personal Representative of the 
Estate of Puppolo v. Holy Cross Hospital of Silver 
Spring, Inc. Ct. Sp. App. Md. Certiorari denied. Reported 
below: 230 Md. App. 741 and 745. 

No. 16–1411. Kutska v. Wisconsin. Ct. App. Wis. Certio-
rari denied. Reported below: 2017 WI App 7, 373 Wis. 2d 310, 
895 N. W. 2d 104. 

No. 16–1414. Thompson v. Arkansas. Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 2017 Ark. 50, 510 S. W. 3d 775. 

No. 16–1415. Alban et al. v. Nippon Yusen Kabushiki 
Kaisha et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 846 F. 3d 71. 

No. 16–1416. Peng v. CitiMortgage Inc.; and Peng v. Land-
mark Building & Development Co. et al. Sup. Ct. N. J. 
Certiorari denied. 

No. 16–1417. Rodrigues v. Wells Fargo Bank, N. A., et al. 
Super. Ct. N. J., App. Div. Certiorari denied. 

No. 16–1418. Ramirez v. T&H Lemont, Inc. C. A. 7th Cir. 
Certiorari denied. Reported below: 845 F. 3d 772. 

No. 16–1419. Huafeng Xu v. Terex Corp. C. A. 2d Cir. 
Certiorari denied. 

No. 16–1420. Zeiny v. United States et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 659 Fed. Appx. 435. 

No. 16–1421. Cricket Store 17, dba Taboo v. City of Co-
lumbia, South Carolina. C. A. 4th Cir. Certiorari denied. 
Reported below: 676 Fed. Appx. 162. 
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No. 16–1425. Kajla v. U. S. Bank N. A., as Trustee for 
Credit Suisse First Boston MBS ARMT 2005–8. Super. Ct. 
N. J., App. Div. Certiorari denied. 

No. 16–1427. Oleksy v. General Electric Co. C. A. Fed. 
Cir. Certiorari denied. 

No. 16–1428. Bornstein, Individually and as Administra-
tor of the Estate of Bornstein v. Monmouth County Sher-
iff’s Ofce et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 658 Fed. Appx. 663. 

No. 16–1430. Xingzhong Shi v. Montgomery et al. C. A. 
11th Cir. Certiorari denied. Reported below: 679 Fed. Appx. 
828. 

No. 16–1431. Tumminello v. Father Ryan High School, 
Inc. C. A. 6th Cir. Certiorari denied. Reported below: 678 
Fed. Appx. 281. 

No. 16–1433. Hayden v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 671 Fed. Appx. 774. 

No. 16–1434. Dallas v. United States Army Corps of En-
gineers. C. A. 5th Cir. Certiorari denied. Reported below: 
678 Fed. Appx. 212. 

No. 16–1437. Commonwealth Election Commission et al. 
v. Davis. C. A. 9th Cir. Certiorari denied. Reported below: 
844 F. 3d 1087. 

No. 16–1440. M., Individually and as Parent and Legal 
Guardian of O. M., a Minor v. Falmouth School Depart-
ment. C. A. 1st Cir. Certiorari denied. Reported below: 847 
F. 3d 19. 

No. 16–1442. Arunachalam v. SAP America, Inc. C. A. 
Fed. Cir. Certiorari denied. 

No. 16–1443. Davis v. Mahally, Superintendent, State 
Correctional Institution at Dallas, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 16–1444. Eagle Cove Camp & Conference Center, 
Inc., et al. v. Town of Woodboro, Wisconsin, et al. C. A. 
7th Cir. Certiorari denied. Reported below: 674 Fed. Appx. 566. 
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No. 16–1447. Frantz v. PennyMac Holdings, LLC. Dist. 
Ct. App. Fla., 2d Dist. Certiorari denied. Reported below: 231 
So. 3d 417. 

No. 16–1448. Farach Farach v. Jarufe. Ct. App. Tex., 14th 
Dist. Certiorari denied. 

No. 16–1451. United Automobile, Aerospace and Ag-
ricultural Implement Workers of America Local 3047, 
et al. v. Hardin County, Kentucky, et al. C. A. 6th Cir. 
Certiorari denied. Reported below: 842 F. 3d 407. 

No. 16–1452. Ross et al. v. Board of Trustees of Califor-
nia State University. C. A. 9th Cir. Certiorari denied. Re-
ported below: 679 Fed. Appx. 579. 

No. 16–1453. Neuman v. Illinois et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 672 Fed. Appx. 582. 

No. 16–1455. New York Pet Welfare Assn., Inc. v. City 
of New York, New York, et al. C. A. 2d Cir. Certiorari 
denied. Reported below: 850 F. 3d 79. 

No. 16–1458. Hernandez et al. v. Crespo et al. (Reported 
below: 211 So. 3d 19); Women’s Care Florida, LLC, aka Dela-
ney Obstetrics and Gynecology v. A. K. et al.; and Women’s 
Care Florida, LLC, et al. v. A. G. et al. Sup. Ct. Fla. Cer-
tiorari denied. 

No. 16–1460. Justice v. Wells Fargo Bank N. A., on Be-
half of the Registered Holders of Bear Stearns Asset 
Backed Securities, I, L. L. C., Asset-Backed Certicates, 
Series 2007–AC2, et al. C. A. 5th Cir. Certiorari denied. 
Reported below: 674 Fed. Appx. 330. 

No. 16–1461. Adhikari et al. v. Kellogg Brown & Root, 
Inc., et al. C. A. 5th Cir. Certiorari denied. Reported below: 
845 F. 3d 184. 

No. 16–1462. Brown v. Burt, Warden, et al. C. A. 6th Cir. 
Certiorari denied. Reported below: 661 Fed. Appx. 398. 

No. 16–1465. Keister et al. v. PPL Corp. et al. C. A. 3d 
Cir. Certiorari denied. Reported below: 677 Fed. Appx. 63. 
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No. 16–1467. Lobeck v. Licatino et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 678 Fed. Appx. 258. 

No. 16–1469. Wilborn v. Merit Systems Protection 
Board. C. A. Fed. Cir. Certiorari denied. Reported below: 
678 Fed. Appx. 1021. 

No. 16–1470. Wegesend et al. v. OneWest Bank, N. A. 
Int. Ct. App. Haw. Certiorari denied. Reported below: 139 
Haw. 263, 388 P. 3d 51. 

No. 16–1471. Jones v. Merit Systems Protection Board. 
C. A. Fed. Cir. Certiorari denied. Reported below: 675 Fed. 
Appx. 972. 

No. 16–1472. Parvin v. Mississippi. Ct. App. Miss. Certio-
rari denied. Reported below: 212 So. 3d 863. 

No. 16–1473. Meyer v. New York State Ofce of Mental 
Health et al. C. A. 2d Cir. Certiorari denied. Reported 
below: 679 Fed. Appx. 89. 

No. 16–1476. Sik Gaek, Inc. v. Yogi’s II, Inc., et al. C. A. 
2d Cir. Certiorari denied. Reported below: 682 Fed. Appx. 52. 

No. 16–1477. Powell et al. v. United States. C. A. 6th 
Cir. Certiorari denied. Reported below: 847 F. 3d 760. 

No. 16–1478. Pence et al. v. Deutsche Bank National 
Trust Co. Ct. App. Ariz. Certiorari denied. 

No. 16–1479. Final Exit Network, Inc. v. Minnesota. Ct. 
App. Minn. Certiorari denied. Reported below: 889 N. W. 2d 
296. 

No. 16–1481. Horowitz et al. v. Mason, Judge, Circuit 
Court of Montgomery County, Maryland, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 681 Fed. Appx. 238. 

No. 16–1482. Fernandez v. Daimler AG, fka Daimler-
Chrysler, A. G., et al. Ct. App. N. Y. Certiorari denied. 
Reported below: 28 N. Y. 3d 1129, 68 N. E. 3d 98. 

No. 16–1484. United States ex rel. Nguyen v. City of 
Cleveland, Ohio. C. A. 6th Cir. Certiorari denied. 
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No. 16–1485. Petrie et al. v. Scott, Chairman of the 
Board of Trustees of the Internal Improvement Trust 
Fund, et al. Dist. Ct. App. Fla., 1st Dist. Certiorari denied. 
Reported below: 222 So. 3d 1210. 

No. 16–1486. Sokpa-Anku v. Sessions, Attorney General. 
C. A. 8th Cir. Certiorari denied. Reported below: 835 F. 3d 793. 

No. 16–1489. Arizona v. Martinez. Sup. Ct. Ariz. Certio-
rari denied. Reported below: 241 Ariz. 341, 387 P. 3d 1270. 

No. 16–1490. Clarke v. California Commission on Judi-
cial Performance. Sup. Ct. Cal. Certiorari denied. 

No. 16–1491. Young v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 847 F. 3d 328. 

No. 16–1492. Surratt, as Heir and Legal Representa-
tive of the Estate of Surratt, Deceased v. McClaran 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 851 
F. 3d 389. 

No. 16–1493. David v. Wal-Mart Stores, Inc. C. A. 7th 
Cir. Certiorari denied. Reported below: 669 Fed. Appx. 793. 

No. 16–1494. Coulter v. Mahood et al. Super. Ct. Pa. 
Certiorari denied. Reported below: 153 A. 3d 1110. 

No. 16–1496. New Jersey v. Zuber et al. Sup. Ct. N. J. 
Certiorari denied. Reported below: 227 N. J. 422, 152 A. 3d 197. 

No. 16–1497. McDaniel, Individually and as Assignee of 
the Estate of Murotani, Decedent v. Government Employ-
ees Insurance Co. C. A. 9th Cir. Certiorari denied. Re-
ported below: 681 Fed. Appx. 614. 

No. 16–1499. Talbert v. Mississippi. Sup. Ct. Miss. Cer-
tiorari denied. 

No. 16–1501. Miner v. Youngquist Brothers Oil & Gas, 
Inc., et al. Sup. Ct. Colo. Certiorari denied. Reported below: 
390 P. 3d 389. 

No. 16–1502. Noriega et al. v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 682 Fed. Appx. 629. 



Page Proof Pending Publication

ORDERS 827 

583 U. S. October 2, 2017 

No. 16–1504. Bach v. St. Vincent Hospital et al. Ct. App. 
Wis. Certiorari denied. Reported below: 2017 WI App 1, 372 
Wis. 2d 832, 890 N. W. 2d 48. 

No. 16–1505. Voter Veried, Inc. v. Election Systems & 
Software LLC. C. A. Fed. Cir. Certiorari denied. Reported 
below: 681 Fed. Appx. 977. 

No. 16–1506. Alexander v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 681 Fed. Appx. 391. 

No. 16–1507. Calloway v. R. J. Reynolds Tobacco Co. 
et al. Dist. Ct. App. Fla., 4th Dist. Certiorari denied. Re-
ported below: 201 So. 3d 753. 

No. 16–1508. Lardas et al. v. Grcic et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 847 F. 3d 561. 

No. 16–1511. Szymanski v. Wailea Resort Co., Ltd., et al. 
Int. Ct. App. Haw. Certiorari denied. Reported below: 139 
Haw. 35, 383 P. 3d 138. 

No. 16–1512. Kassa v. Detroit Metro Convention & Visi-
tors Bureau et al. C. A. 6th Cir. Certiorari denied. Re-
ported below: 672 Fed. Appx. 575. 

No. 16–1513. PLIVA Inc. v. Superior Court of California, 
City and County of San Francisco, et al. Ct. App. Cal., 
1st App. Dist., Div. 1. Certiorari denied. 

No. 16–1514. Brown v. Gorman, Chapter 13 Trustee. 
C. A. 4th Cir. Certiorari denied. Reported below: 680 Fed. 
Appx. 242. 

No. 16–1515. Alsager v. Board of Osteopathic Medicine 
and Surgery et al. Ct. App. Wash. Certiorari denied. Re-
ported below: 196 Wash. App. 653, 384 P. 3d 641. 

No. 16–1516. Nelson v. Levy Center LLC et al. C. A. 
4th Cir. Certiorari denied. Reported below: 671 Fed. Appx. 126. 

No. 16–1520. Rocheleau v. Microsemi Corp., Inc. C. A. 9th 
Cir. Certiorari denied. Reported below: 680 Fed. Appx. 533. 

No. 16–1521. Saylor v. Nebraska. Sup. Ct. Neb. Certio-
rari denied. Reported below: 294 Neb. 492, 883 N. W. 2d 334. 
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No. 16–1522. Yan Sui v. Marshack, Chapter 7 Trustee, 
et al. C. A. 9th Cir. Certiorari denied. 

No. 16–1523. Price et al. v. Director, Ofce of Workers’ 
Compensation Programs, Department of Labor, et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 682 Fed. 
Appx. 327. 

No. 16–1525. Kaarma v. Montana. Sup. Ct. Mont. Certio-
rari denied. Reported below: 386 Mont. 243, 390 P. 3d 609. 

No. 16–1527. Cable Communications, Inc. v. Brunozzi 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 851 
F. 3d 990. 

No. 16–1528. White v. Jazzie et al. C. A. 9th Cir. Certio-
rari denied. 

No. 16–1529. Raybourne & Dean Consulting Ltd. v. Met-
rica, Inc., et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 682 Fed. Appx. 349. 

No. 16–1530. Swanson v. Baker & McKenzie, LLP, et al. 
C. A. 7th Cir. Certiorari denied. Reported below: 682 Fed. 
Appx. 490. 

No. 16–1534. Easterling v. Tensas Parish School Board. 
C. A. 5th Cir. Certiorari denied. Reported below: 682 Fed. 
Appx. 318. 

No. 16–1535. Dodson v. JRL Music, Inc., et al. C. A. 2d 
Cir. Certiorari denied. Reported below: 684 Fed. Appx. 7. 

No. 16–1536. Holtz et al. v. JPMorgan Chase Bank, N. A., 
et al. C. A. 7th Cir. Certiorari denied. Reported below: 846 
F. 3d 928. 

No. 16–1538. Culp et al. v. Stanziale, Chapter 7 
Trustee. C. A. 3d Cir. Certiorari denied. Reported below: 
681 Fed. Appx. 140. 

No. 16–1539. Buker v. Howard County, Maryland, et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 851 F. 3d 
332. 

No. 16–1541. Goldberg v. Bank of America, N. A., et al. 
C. A. 7th Cir. Certiorari denied. Reported below: 846 F. 3d 913. 
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No. 16–1542. Usher v. Premier Care Nurses of America, 
Inc. Sup. Ct. Fla. Certiorari denied. 

No. 16–1543. Best Service Co. Inc. v. Bayley. C. A. 9th 
Cir. Certiorari denied. Reported below: 678 Fed. Appx. 593. 

No. 16–1544. Motoyama v. Hawaii Department of Trans-
portation et al. Int. Ct. App. Haw. Certiorari denied. Re-
ported below: 139 Haw. 267, 388 P. 3d 55. 

No. 16–1547. Maryland v. Norman. Ct. App. Md. Certio-
rari denied. Reported below: 452 Md. 373, 156 A. 3d 940. 

No. 16–1549. Hart v. Amazon.com, Inc. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 845 F. 3d 802. 

No. 16–1550. Beckham v. Cartledge, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 670 Fed. Appx. 96. 

No. 16–7320. Logwood v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2016 IL App (1st) 131365–U. 

No. 16–7541. Phillips v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 827 F. 3d 1171. 

No. 16–7612. Fagan v. United States. C. A. 3d Cir. Cer-
tiorari denied. 

No. 16–7898. Lunney v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 16–7916. Carter v. Huterson et al. C. A. 8th Cir. 
Certiorari denied. Reported below: 831 F. 3d 1104. 

No. 16–8022. Nelson v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 1 Cal. 5th 513, 376 P. 3d 1178. 

No. 16–8051. Oliver v. United States; 
No. 16–8108. Seegers et al. v. United States; 
No. 16–8120. Alfred v. United States; and 
No. 16–8128. McGill v. United States. C. A. D. C. Cir. 

Certiorari denied. Reported below: 815 F. 3d 846. 

No. 16–8062. Okon v. Dooley, Warden. C. A. 8th Cir. Cer-
tiorari denied. 

No. 16–8204. Xiaoying Tang Dowai v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 839 F. 3d 877 
and 663 Fed. Appx. 563. 
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No. 16–8229. Allen v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 829 F. 3d 965. 

No. 16–8230. Hannibal v. Pennsylvania. Sup. Ct. Pa. 
Certiorari denied. Reported below: 638 Pa. 336, 156 A. 3d 197. 

No. 16–8269. DeCambra v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 200 So. 3d 783. 

No. 16–8291. Hedman et al. v. Nationstar Mortgage, 
LLC, et al. Ct. App. Cal., 3d App. Dist. Certiorari denied. 

No. 16–8297. Mahbub v. Dooley, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 16–8355. Blackwell v. California. Ct. App. Cal., 1st 
App. Dist., Div. 5. Certiorari denied. Reported below: 3 Cal. 
App. 5th 166, 207 Cal. Rptr. 3d 444. 

No. 16–8379. Wells v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 843 F. 3d 1251. 

No. 16–8398. Santos Peru v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 671 Fed. Appx. 333. 

No. 16–8415. Johnson v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 16–8457. Adair v. Arizona. Sup. Ct. Ariz. Certiorari 
denied. Reported below: 241 Ariz. 58, 383 P. 3d 1132. 

No. 16–8461. Javier Cavazos v. California. Ct. App. Cal., 
5th App. Dist. Certiorari denied. 

No. 16–8465. Collins v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 672 Fed. Appx. 302. 

No. 16–8477. Cisneros v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 299 Ga. 841, 792 S. E. 2d 326. 

No. 16–8481. Nolte v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 844 F. 3d 331. 

No. 16–8487. Grundy v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 844 F. 3d 613. 

No. 16–8494. Martinez-Armestica v. United States. 
C. A. 1st Cir. Certiorari denied. Reported below: 846 F. 3d 436. 
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No. 16–8496. Oquendo Rivas v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 834 F. 3d 8. 

No. 16–8545. Fiorito v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 821 F. 3d 999. 

No. 16–8559. Jenkins v. Sherman, Warden; and 
No. 16–8599. McDaniels v. Kirkland, Warden. C. A. 9th 

Cir. Certiorari denied. Reported below: No. 16–8559, 839 F. 3d 
806 and 663 Fed. Appx. 553; No. 16–8599, 839 F. 3d 806. 

No. 16–8574. Reynolds v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 626 Fed. Appx. 610. 

No. 16–8580. Bentz v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 132 Nev. 946, 385 P. 3d 606. 

No. 16–8581. Barnes v. McMaster, Governor of South 
Carolina, et al. Sup. Ct. S. C. Certiorari denied. 

No. 16–8603. Villa-Sanchez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 674 Fed. Appx. 389. 

No. 16–8617. Gundy v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 842 F. 3d 1156. 

No. 16–8637. Theeler v. Montana. Sup. Ct. Mont. Certio-
rari denied. Reported below: 385 Mont. 471, 385 P. 3d 551. 

No. 16–8646. Wardlow v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 830 F. 3d 817. 

No. 16–8647. Williams v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2016 IL App (1st) 143453–U. 

No. 16–8651. Richardson v. Faulk et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 672 Fed. Appx. 312. 

No. 16–8695. Vines v. Jones, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 16–8760. Clayton v. Ohio. Sup. Ct. Ohio. Certiorari 
denied. Reported below: 147 Ohio St. 3d 1457, 2016-Ohio-8121, 
64 N. E. 3d 1001. 

No. 16–8764. De Jesumaria, aka Rafael De Jesumaria, 
aka Rafael Iza v. United States. C. A. 9th Cir. Certiorari 
denied. Reported below: 672 Fed. Appx. 772. 
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No. 16–8765. Lamkin v. Pheny et al. C. A. 6th Cir. Cer-
tiorari denied. 

No. 16–8805. DeJesus Santiago v. United States. C. A. 
2d Cir. Certiorari denied. 

No. 16–8858. Bluford v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 684 Fed. Appx. 426. 

No. 16–8871. Fortson v. Los Angeles City Attorney’s Of-
ce et al. C. A. 9th Cir. Certiorari denied. Reported below: 
852 F. 3d 1190. 

No. 16–8873. Foncham v. Meriweather et al. C. A. 7th 
Cir. Certiorari denied. 

No. 16–8874. Helfrick v. Wright, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 670 Fed. Appx. 137. 

No. 16–8875. Guidry v. Louisiana. Sup. Ct. La. Certiorari 
denied. Reported below: 2015–0840 (La. 2/19/16), 186 So. 3d 635. 

No. 16–8894. Rogers v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 221 So. 3d 625. 

No. 16–8898. Gomez v. California. Ct. App. Cal., 2d App. 
Dist., Div. 1. Certiorari denied. 

No. 16–8899. Gayol v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 2015 IL App (1st) 131559–U. 

No. 16–8906. White v. Turner et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 671 Fed. Appx. 162. 

No. 16–8908. Valdez v. Virga, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–8910. Hammond v. Patterson, Warden, et al. 
C. A. 11th Cir. Certiorari denied. 

No. 16–8911. Perez v. Kernan, Secretary, California De-
partment of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 

No. 16–8913. Niemann v. Illinois. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 2016 IL App (4th) 
140423–U. 
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No. 16–8915. Goodlow v. California. Ct. App. Cal., 2d App. 
Dist., Div. 4. Certiorari denied. 

No. 16–8920. Burns v. Ohio. Ct. App. Ohio, 5th App. Dist., 
Licking County. Certiorari denied. Reported below: 2016-
Ohio-4833. 

No. 16–8926. Rogers v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. 

No. 16–8931. Hill v. Dallas County District Attorney’s 
Ofce et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 676 Fed. Appx. 339. 

No. 16–8943. Omran v. Prator et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 674 Fed. Appx. 353. 

No. 16–8944. Sporish v. Clark, Superintendent, State 
Correctional Institution at Albion, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 16–8947. Reed v. Michigan. Ct. App. Mich. Certio-
rari denied. 

No. 16–8952. Hardy v. Barbre et al. C. A. 6th Cir. Cer-
tiorari denied. 

No. 16–8959. Hastye v. Tolson. Ct. App. Md. Certiorari 
denied. Reported below: 448 Md. 725, 141 A. 3d 136. 

No. 16–8962. Turner v. Grifn, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 16–8965. Clary v. Hooks, Secretary, North Carolina 
Department of Public Safety. C. A. 4th Cir. Certiorari de-
nied. Reported below: 669 Fed. Appx. 688. 

No. 16–8970. Chacon v. United States District Court for 
the Central District of California. C. A. 9th Cir. Certio-
rari denied. 

No. 16–8971. Rocha v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 224 So. 3d 224. 

No. 16–8974. Muhammad v. City of Bakerseld, Califor-
nia, et al. C. A. 9th Cir. Certiorari denied. Reported below: 
671 Fed. Appx. 982. 
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No. 16–8978. Randolph v. California et al. C. A. 9th Cir. 
Certiorari denied. 

No. 16–8984. Copley v. Haas, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 16–8988. Sanders v. Ryan, Director, Arizona Depart-
ment of Corrections, et al. C. A. 9th Cir. Certiorari de-
nied. Reported below: 533 Fed. Appx. 706. 

No. 16–8989. Ruiz v. Florida Department of Children 
and Families. Dist. Ct. App. Fla., 2d Dist. Certiorari denied. 
Reported below: 212 So. 3d 431. 

No. 16–8991. Weatherspoon v. Kilaru et al. C. A. 6th 
Cir. Certiorari denied. 

No. 16–8992. Weathersby v. Illinois Commerce Commis-
sion et al. App. Ct. Ill., 1st Dist. Certiorari denied. 

No. 16–9001. Landry v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 2 Cal. 5th 52, 385 P. 3d 327. 

No. 16–9002. Oswalt v. Sedgwick Claims Management 
Services, Inc., et al. C. A. 11th Cir. Certiorari denied. Re-
ported below: 624 Fed. Appx. 740. 

No. 16–9003. Carlos Diaz v. Sessions, Attorney General. 
C. A. 9th Cir. Certiorari denied. Reported below: 668 Fed. 
Appx. 328. 

No. 16–9005. Smith v. Deal, Governor of Georgia, et al. 
C. A. 11th Cir. Certiorari denied. 

No. 16–9007. Stewart v. Gulley et al. C. A. 8th Cir. 
Certiorari denied. 

No. 16–9012. Miller v. Plumlee, Judge, District Court 
of Texas, Dallas County, et al. Sup. Ct. Tex. Certiorari 
denied. 

No. 16–9014. Tibbetts et al. v. DeWine, Attorney Gen-
eral of Ohio, et al. C. A. 6th Cir. Certiorari denied. Re-
ported below: 841 F. 3d 405. 

No. 16–9016. Hill v. Mitchell, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 842 F. 3d 910. 
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No. 16–9017. Thomas v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–9019. Webb v. Michigan. Ct. App. Mich. Certio-
rari denied. 

No. 16–9021. Vasquez v. Jones, Secretary, Florida De-
partment of Corrections. Sup. Ct. Fla. Certiorari denied. 

No. 16–9022. Balik v. Chocolate Shoppe Ice Cream Co., 
Inc., et al. C. A. 9th Cir. Certiorari denied. 

No. 16–9027. Dalton v. Katavich, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–9028. Andoe v. Otter et al. C. A. 9th Cir. Certio-
rari denied. 

No. 16–9031. Chao Ho Lin et al. v. TD Waterstone. App. 
Ct. Ill., 2d Dist. Certiorari denied. 

No. 16–9038. Alvarez v. Pster, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 16–9040. Garza v. Nebraska. Sup. Ct. Neb. Certiorari 
denied. Reported below: 295 Neb. 434, 888 N. W. 2d 526. 

No. 16–9041. Castaneda v. Nebraska. Sup. Ct. Neb. Cer-
tiorari denied. Reported below: 295 Neb. 547, 889 N. W. 2d 87. 

No. 16–9043. Amar v. Wilson. C. A. 11th Cir. Certiorari 
denied. 

No. 16–9046. Jones v. California. Ct. App. Cal., 1st App. 
Dist., Div. 3. Certiorari denied. 

No. 16–9052. Womack v. United States District Court 
for the Eastern District of Pennsylvania. C. A. 3d Cir. 
Certiorari denied. Reported below: 674 Fed. Appx. 215. 

No. 16–9056. O’Leary v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 16–9063. Burhan v. Nebraska. Ct. App. Neb. Certio-
rari denied. Reported below: 24 Neb. App. ii. 

No. 16–9064. Earls v. Wisconsin. C. A. 7th Cir. Certio-
rari denied. 
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No. 16–9066. Munt v. Smith, Warden. Ct. App. Minn. Cer-
tiorari denied. 

No. 16–9070. Smith v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. 

No. 16–9072. Duarte v. Madden, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–9073. Carter v. Thomas, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 671 Fed. Appx. 209. 

No. 16–9075. Rosas v. Montgomery, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–9076. Rush v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 673 Fed. Appx. 656. 

No. 16–9078. Rudge v. City of Stuart, Florida. Dist. Ct. 
App. Fla., 4th Dist. Certiorari denied. Reported below: 221 
So. 3d 628. 

No. 16–9081. Bausch v. South Dakota. Sup. Ct. S. D. Cer-
tiorari denied. Reported below: 2017 S.D. 1, 889 N. W. 2d 404. 

No. 16–9082. Belyew v. Superior Court of California, 
Butte County, et al. Sup. Ct. Cal. Certiorari denied. 

No. 16–9086. Fualefeh v. Dooley, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 16–9087. McCray v. Wells Fargo Bank, N. A. C. A. 
4th Cir. Certiorari denied. Reported below: 671 Fed. Appx. 136. 

No. 16–9093. Wasalaam v. Young et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 678 Fed. Appx. 143. 

No. 16–9094. Varno v. Caneld et al. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 664 Fed. Appx. 63. 

No. 16–9096. Valenzuela v. California. Sup. Ct. Cal. 
Certiorari denied. 

No. 16–9098. Washington v. Tice, Superintendent, State 
Correctional Institution at Smitheld, et al. C. A. 3d 
Cir. Certiorari denied. 
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No. 16–9099. Yorgensen v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 845 F. 3d 908. 

No. 16–9100. Stewart v. Green, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 16–9101. Silva v. McDowell, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–9103. Shoemaker v. Davis, Director, Texas De-
partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 16–9104. Richmond v. Martin et al. C. A. 9th Cir. 
Certiorari denied. 

No. 16–9109. McCoy v. Conroy, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 671 Fed. Appx. 45. 

No. 16–9112. Cole v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. 

No. 16–9115. Seaton v. Texas. Ct. App. Tex., 1st Dist. 
Certiorari denied. 

No. 16–9120. McSmith v. Bank of America, N. A. C. A. 
11th Cir. Certiorari denied. Reported below: 671 Fed. Appx. 
775. 

No. 16–9124. Benson v. Utah Labor Commission et al. 
Ct. App. Utah. Certiorari denied. 

No. 16–9125. Pitts v. Bishop, Warden, et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 675 Fed. Appx. 344. 

No. 16–9126. Williams v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 16–9128. Matthews et ux. v. Brown et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 671 Fed. Appx. 41. 

No. 16–9130. Jones v. Maryland. C. A. 4th Cir. Certiorari 
denied. Reported below: 675 Fed. Appx. 359. 

No. 16–9140. White v. Illinois. App. Ct. Ill., 5th Dist. 
Certiorari denied. Reported below: 2016 IL App (5th) 140002–U. 
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No. 16–9145. Amezcua v. Spearman, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 670 Fed. Appx. 949. 

No. 16–9146. Zapien v. Davis, Warden. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 849 F. 3d 787. 

No. 16–9151. Rodriguez v. Merit Systems Protection 
Board. C. A. Fed. Cir. Certiorari denied. Reported below: 
683 Fed. Appx. 932. 

No. 16–9153. Simms v. United Health Care Community 
Plan. Ct. App. Md. Certiorari denied. Reported below: 452 
Md. 22, 155 A. 3d 900. 

No. 16–9155. Robinson v. Kings County District Attor-
ney’s Ofce. C. A. 2d Cir. Certiorari denied. 

No. 16–9157. Robinson v. Walt Disney Co. Ct. App. Tex., 
1st Dist. Certiorari denied. 

No. 16–9159. Bryant v. Morriss, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 16–9162. Haarer v. Rizo et al. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 229 So. 3d 1236. 

No. 16–9165. Childs v. Michigan. Ct. App. Mich. Certio-
rari denied. 

No. 16–9168. Cummings v. National Labor Relations 
Board. C. A. 4th Cir. Certiorari denied. Reported below: 678 
Fed. Appx. 101. 

No. 16–9169. Daker v. Warren, Sheriff, Cobb County, 
Georgia, et al.; and 

No. 16–9170. Daker v. Warren, Sheriff, Cobb County, 
Georgia, et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 660 Fed. Appx. 737. 

No. 16–9173. Wimberley v. Schoonover et al. C. A. 9th 
Cir. Certiorari denied. 

No. 16–9175. Leji v. Department of Homeland Security 
et al. C. A. D. C. Cir. Certiorari denied. 

No. 16–9180. Bridger v. Lewis, Warden. C. A. 8th Cir. 
Certiorari denied. 
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No. 16–9182. Burton v. Bureau of Corrections Indus-
tries/Department of Corrections. Commw. Ct. Pa. Certio-
rari denied. 

No. 16–9186. Smith v. Washington et al. C. A. 9th Cir. 
Certiorari denied. 

No. 16–9188. English v. Bush, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 673 Fed. Appx. 355. 

No. 16–9193. Perez v. Sherman. C. A. 9th Cir. Certiorari 
denied. 

No. 16–9194. Penn v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 676 Fed. Appx. 203. 

No. 16–9198. Littlebrave v. Court of Criminal Appeals 
of Texas. Sup. Ct. Tex. Certiorari denied. 

No. 16–9199. Bigbee v. Lindamood, Warden. Ct. Crim. 
App. Tenn. Certiorari denied. 

No. 16–9200. Hurick v. Woods, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 672 Fed. Appx. 520. 

No. 16–9202. Benitez v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 224 So. 3d 218. 

No. 16–9203. Achekzai v. McDowell, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 16–9207. Chaney v. Louisiana Board of Review et al. 
Sup. Ct. La. Certiorari denied. Reported below: 2016–1960 (La. 
12/16/16), 212 So. 3d 1174. 

No. 16–9215. Smith v. Carson, Secretary of Housing and 
Urban Development, et al. C. A. 11th Cir. Certiorari de-
nied. Reported below: 680 Fed. Appx. 791. 

No. 16–9216. Rivera-Hernandez v. Sessions, Attorney 
General. C. A. 9th Cir. Certiorari denied. 

No. 16–9217. French v. Maryland. Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 228 Md. App. 735. 

No. 16–9218. Fraley v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. Reported below: 369 N. C. 533, 796 S. E. 2d 
788. 
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No. 16–9219. Garcia v. California. Ct. App. Cal., 4th App. 
Dist., Div. 3. Certiorari denied. 

No. 16–9220. Scott v. Ryan, Director, Arizona Depart-
ment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 16–9224. DelGiudice v. Primus et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 679 Fed. Appx. 944. 

No. 16–9228. Cooper v. Georgia. Ct. App. Ga. Certiorari 
denied. Reported below: 335 Ga. App. XXVII. 

No. 16–9235. Harrell v. Georgia. Ct. App. Ga. Certiorari 
denied. Reported below: 337 Ga. App. XXVII. 

No. 16–9236. Fields v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. 

No. 16–9242. Sowell v. Ohio. Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 148 Ohio St. 3d 554, 2016-Ohio-8025, 71 
N. E. 3d 1034. 

No. 16–9244. Gruntz v. Oregon. Ct. App. Ore. Certiorari 
denied. Reported below: 279 Ore. App. 445, 381 P. 3d 1094. 

No. 16–9245. Wynn v. Holland, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–9246. Wright v. Calumet City, Illinois. C. A. 7th 
Cir. Certiorari denied. Reported below: 848 F. 3d 814. 

No. 16–9248. Mossburg v. Maryland. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 676 Fed. Appx. 211. 

No. 16–9250. Muhammad v. Unemployment Compensation 
Board of Review. Commw. Ct. Pa. Certiorari denied. 

No. 16–9254. Davall v. California. Ct. App. Cal., 2d App. 
Dist., Div. 4. Certiorari denied. 

No. 16–9259. Jones v. Crisis Intervention Services et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 686 Fed. 
Appx. 81. 

No. 16–9260. Lyte v. Texas. Ct. App. Tex., 1st Dist. Cer-
tiorari denied. 
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No. 16–9261. Carter v. Kelley, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 16–9262. Tate v. United States. C. A. 6th Cir. Certio-
rari denied. 

No. 16–9263. Williams v. California. Ct. App. Cal., 2d 
App. Dist., Div. 1. Certiorari denied. 

No. 16–9265. Watson v. Lombardi, Director, Missouri De-
partment of Corrections, et al. C. A. 8th Cir. Certiorari 
denied. 

No. 16–9266. Thomas v. Michigan City, Indiana. C. A. 7th 
Cir. Certiorari denied. Reported below: 672 Fed. Appx. 587. 

No. 16–9267. Watkins v. University of Memphis Campus 
Police Services. C. A. 6th Cir. Certiorari denied. 

No. 16–9268. Lee v. Florida. Dist. Ct. App. Fla., 3d Dist. 
Certiorari denied. Reported below: 229 So. 3d 1237. 

No. 16–9269. Lowe v. Jones, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari de-
nied. Reported below: 679 Fed. Appx. 756. 

No. 16–9271. Kanu v. Sessions, Attorney General. C. A. 
6th Cir. Certiorari denied. Reported below: 652 Fed. Appx. 
390. 

No. 16–9272. Robinson et al. v. Drug Enforcement Ad-
ministration et al. C. A. 4th Cir. Certiorari denied. Re-
ported below: 686 Fed. Appx. 159. 

No. 16–9273. Heard v. Georgia Department of Human 
Services et al. Ct. App. Ga. Certiorari denied. 

No. 16–9274. Ibn-Sadiika v. Wetzel, Secretary, Pennsyl-
vania Department of Corrections, et al. Sup. Ct. Pa. 
Certiorari denied. 

No. 16–9275. Johnson v. Vannoy, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 16–9276. Johnson v. Dozier, Commissioner, Georgia 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 
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No. 16–9278. Davidson v. Tennessee. Sup. Ct. Tenn. Cer-
tiorari denied. Reported below: 509 S. W. 3d 156. 

No. 16–9280. Mason v. Michigan. Sup. Ct. Mich. Certiorari 
denied. Reported below: 500 Mich. 948, 890 N. W. 2d 367. 

No. 16–9284. Sandoval v. Long, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–9285. Sadlowski v. Town of Middleeld, Con-
necticut. Sup. Ct. Conn. Certiorari denied. 

No. 16–9287. Caswell v. Kirkegard, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 16–9288. Arbelaez v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 
Reported below: 662 Fed. Appx. 713. 

No. 16–9289. Benz v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 229 So. 3d 1228. 

No. 16–9291. McWaters v. Arizona. Ct. App. Ariz. Certio-
rari denied. 

No. 16–9292. Deere v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 16–9293. Saidin v. Negron et al. Ct. App. N. Y. Cer-
tiorari denied. Reported below: 28 N. Y. 3d 1069, 65 N. E. 3d 
1289. 

No. 16–9294. Grason v. Price, Secretary of Health and 
Human Services. C. A. 7th Cir. Certiorari denied. Reported 
below: 659 Fed. Appx. 899. 

No. 16–9295. Bessette v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 16–9296. Williams v. Garman, Superintendent, State 
Correctional Institution at Rockview, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 16–9297. Francisco Vega v. Florida. Dist. Ct. App. 
Fla., 3d Dist. Certiorari denied. Reported below: 189 So. 3d 
781. 
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No. 16–9300. Walker v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 16–9301. Williams v. California. Ct. App. Cal., 5th 
App. Dist. Certiorari denied. 

No. 16–9302. Williams v. United States District Court 
for the Southern District of Ohio. C. A. 6th Cir. Certio-
rari denied. 

No. 16–9303. Walker v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 16–9306. Simpson v. Eckstein, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 16–9308. Duma v. U. S. Bank, N. A. Ct. App. D. C. Cer-
tiorari denied. 

No. 16–9309. Carvalho v. Massachusetts. App. Ct. Mass. 
Certiorari denied. Reported below: 90 Mass. App. 1110, 60 N. E. 
3d 1198. 

No. 16–9310. Ringgold v. Johns Hopkins Hospital et al. 
Ct. App. Md. Certiorari denied. Reported below: 452 Md. 544, 
157 A. 3d 820. 

No. 16–9315. Michuda v. Minnesota. Ct. App. Minn. Cer-
tiorari denied. 

No. 16–9321. Kusalich v. California. Ct. App. Cal., 6th 
App. Dist. Certiorari denied. 

No. 16–9323. Sanchez v. Ryan, Director, Arizona Depart-
ment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 16–9325. Evans-Mayes v. Delaware. Sup. Ct. Del. 
Certiorari denied. Reported below: 158 A. 3d 450. 

No. 16–9326. Callahan v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 225 So. 3d 832. 

No. 16–9327. Campbell v. California. Ct. App. Cal., 2d 
App. Dist., Div. 1. Certiorari denied. 
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No. 16–9328. Dugan v. Middlebrooks, Warden, et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 673 Fed. 
Appx. 940. 

No. 16–9329. Cadet v. New York. App. Div., Sup. Ct. N. Y., 
3d Jud. Dept. Certiorari denied. Reported below: 144 App. Div. 
3d 1335, 41 N. Y. S. 3d 434. 

No. 16–9331. Champa v. Ryan, Director, Arizona Depart-
ment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 16–9332. Shoals v. Kernan, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 

No. 16–9334. Sullivan v. Wilson, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 673 Fed. Appx. 
855. 

No. 16–9335. Rivera v. Stirling et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 672 Fed. Appx. 264. 

No. 16–9336. Rivera v. Stirling et al. C. A. 4th Cir. Cer-
tiorari denied. 

No. 16–9337. Rivera v. Stirling et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 672 Fed. Appx. 267. 

No. 16–9338. Pierre v. Airserv Security, c/o American 
Airlines (John F. Kennedy Airport). C. A. 2d Cir. Certio-
rari denied. 

No. 16–9341. Cobb v. Clarke, Director, Virginia Depart-
ment of Corrections. C. A. 4th Cir. Certiorari denied. Re-
ported below: 683 Fed. Appx. 237. 

No. 16–9342. Brenson v. Marquis, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 680 Fed. Appx. 405. 

No. 16–9344. Jackson v. Ohio. Ct. App. Ohio, 11th App. 
Dist., Trumbull County. Certiorari denied. Reported below: 
2015-Ohio-6, 26 N. E. 3d 304. 

No. 16–9345. Ciavone v. Schulman. Ct. App. Mich. Certio-
rari denied. 
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No. 16–9346. Castillo v. Key, Superintendent, Airway 
Heights Corrections Center. C. A. 9th Cir. Certiorari 
denied. 

No. 16–9347. Vizcarra v. Reagans, Warden. C. A. 5th Cir. 
Certiorari denied. Reported below: 678 Fed. Appx. 190. 

No. 16–9349. Toliver v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 672 Fed. Appx. 689. 

No. 16–9350. Wallace v. Louisiana et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 689 Fed. Appx. 286. 

No. 16–9351. Safrany v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 16–9352. Celaya Valenzuela v. United States. C. A. 
1st Cir. Certiorari denied. Reported below: 849 F. 3d 477. 

No. 16–9353. Stewart v. University of North Carolina 
System et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 673 Fed. Appx. 269. 

No. 16–9354. Dizak v. Colvin, Superintendent, Five 
Points Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 16–9355. Arvakhi v. Carson, Secretary of Housing 
and Urban Development. C. A. 9th Cir. Certiorari denied. 
Reported below: 678 Fed. Appx. 546. 

No. 16–9356. Rivera v. Stirling et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 672 Fed. Appx. 267. 

No. 16–9357. Ceja v. Illinois. App. Ct. Ill., 2d Dist. Cer-
tiorari denied. Reported below: 2016 IL App (2d) 131124–U. 

No. 16–9358. Cole v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 2016 IL App (1st) 141664, 52 
N. E. 3d 493. 

No. 16–9359. Rivera v. Leonard et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 672 Fed. Appx. 262. 

No. 16–9360. Rivera v. Stirling et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 671 Fed. Appx. 57. 



Page Proof Pending Publication

846 OCTOBER TERM, 2017 

October 2, 2017 583 U. S. 

No. 16–9361. Rivera v. Stirling et al. C. A. 4th Cir. Cer-
tiorari denied. 

No. 16–9362. Rivera v. Stirling et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 671 Fed. Appx. 62. 

No. 16–9365. Jackson v. Mississippi. Ct. App. Miss. Cer-
tiorari denied. Reported below: 225 So. 3d 1251. 

No. 16–9368. Srour v. Mizrahi-Srour. App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 138 
App. Div. 3d 801, 29 N. Y. S. 3d 516. 

No. 16–9369. Sutherland v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 678 Fed. Appx. 226. 

No. 16–9371. Rainey v. McGinley, Superintendent, State 
Correctional Institution at Coal Township, et al. C. A. 
3d Cir. Certiorari denied. 

No. 16–9372. Shealey v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 151 A. 3d 1159. 

No. 16–9373. Moore v. Rhode Island. Sup. Ct. R. I. Cer-
tiorari denied. Reported below: 154 A. 3d 472. 

No. 16–9374. Mitchell v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 846 F. 3d 937. 

No. 16–9375. Williams v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 666 Fed. Appx. 186. 

No. 16–9377. Jefferson v. Kelley, Director, Arkansas 
Department of Correction. Sup. Ct. Ark. Certiorari denied. 
Reported below: 2017 Ark. 29, 509 S. W. 3d 626. 

No. 16–9378. Campbell v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 670 Fed. Appx. 824. 

No. 16–9380. Alfonso v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–9382. Lacey v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 16–9383. Rector v. United States. C. A. 8th Cir. Cer-
tiorari denied. 
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No. 16–9384. Williams v. Pennsylvania. Sup. Ct. Pa. 
Certiorari denied. 

No. 16–9388. Warren v. Fischl et al. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 674 Fed. Appx. 71. 

No. 16–9391. Mahoney v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 661 Fed. Appx. 1. 

No. 16–9392. Koustas v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 16–9393. Parness v. Christie, Governor of New Jer-
sey, et al. C. A. 2d Cir. Certiorari denied. 

No. 16–9394. Phillips v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 677 Fed. Appx. 294. 

No. 16–9395. Bailey v. Maryland. Ct. App. Md. Certio-
rari denied. Reported below: 451 Md. 248, 152 A. 3d 753. 

No. 16–9396. Humphrey v. Department of Homeland Se-
curity et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 681 Fed. Appx. 797. 

No. 16–9397. Finley v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 774 Fed. Appx. 267. 

No. 16–9398. Hester v. Ballard, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 679 Fed. Appx. 273. 

No. 16–9400. Morehead v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 676 Fed. Appx. 695. 

No. 16–9401. Neil v. Ohio. Ct. App. Ohio, 10th App. Dist., 
Franklin County. Certiorari denied. Reported below: 2016-
Ohio-4762. 

No. 16–9402. Belnavis v. Clarke, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 680 Fed. Appx. 202. 

No. 16–9403. Joey v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 845 F. 3d 1291 and 676 Fed. 
Appx. 667. 

No. 16–9404. Leon-Cordova v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 677 Fed. Appx. 431. 
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No. 16–9405. Lowe v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 676 Fed. Appx. 728. 

No. 16–9406. Emter v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 688 Fed. Appx. 424. 

No. 16–9407. Waller v. Rapelje, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–9408. Watson v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 16–9409. Teasley v. McLaughlin, Warden. Sup. Ct. 
Ga. Certiorari denied. 

No. 16–9410. Seaton v. Smith, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 845 F. 3d 328. 

No. 16–9412. Gonzalez-Andrade v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 690 Fed. Appx. 958. 

No. 16–9413. Rideaux v. Perry, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–9414. Bailey v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 16–9417. Trollinger v. Oklahoma. Ct. Civ. App. Okla. 
Certiorari denied. 

No. 16–9418. Donahue v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 681 Fed. Appx. 171. 

No. 16–9419. Mantich v. Nebraska. Sup. Ct. Neb. Certio-
rari denied. Reported below: 295 Neb. 407, 888 N. W. 2d 376. 

No. 16–9420. Jacob v. Nebraska Department of Correc-
tional Services et al. Ct. App. Neb. Certiorari denied. 
Reported below: 24 Neb. App. xxi. 

No. 16–9421. Hasan v. Superior Court of California, Al-
ameda County, et al. Sup. Ct. Cal. Certiorari denied. 

No. 16–9422. Villasenor-Ortiz v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 675 Fed. Appx. 424. 

No. 16–9423. Woodson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 668 Fed. Appx. 543. 
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No. 16–9426. Wilson v. Shultz. Sup. Ct. Ill. Certiorari 
denied. 

No. 16–9427. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 633 Fed. Appx. 828. 

No. 16–9428. Cooper v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 127 A. 3d 400. 

No. 16–9429. Blackmon v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 16–9430. Brown v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–9431. Munoz-Garcia v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 678 Fed. Appx. 224. 

No. 16–9432. Beltramea v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 849 F. 3d 753. 

No. 16–9433. Briggs v. Burke et al. C. A. 6th Cir. Certio-
rari denied. 

No. 16–9436. Liviz v. Massachusetts Department of 
Children and Families. Sup. Jud. Ct. Mass. Certiorari 
denied. 

No. 16–9437. Langan v. Downie et al. Sup. Ct. Ariz. Cer-
tiorari denied. 

No. 16–9438. Ribera v. California. App. Div., Super. Ct. 
Cal., County of San Bernardino. Certiorari denied. 

No. 16–9440. Gutierrez-Cruz v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 680 Fed. Appx. 203. 

No. 16–9441. Gonzalez-Pina v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 675 Fed. Appx. 482. 

No. 16–9442. Gauldin v. Kernan, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. Reported below: 672 Fed. Appx. 774. 

No. 16–9443. Cartagena v. New York. App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 126 
App. Div. 3d 913, 7 N. Y. S. 3d 150. 
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No. 16–9444. Fisher v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 683 Fed. Appx. 214. 

No. 16–9447. Cook v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 850 F. 3d 328. 

No. 16–9449. Harmon v. California; and Wright v. 
California. Sup. Ct. Cal. Certiorari denied. 

No. 16–9452. Viola v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 16–9453. White v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. Reported below: 506 S. W. 3d 39. 

No. 16–9455. Thomas v. Berryhill, Acting Commissioner 
of Social Security. C. A. 7th Cir. Certiorari denied. Re-
ported below: 676 Fed. Appx. 588. 

No. 16–9456. Felix v. Wisconsin Unemployment Insur-
ance Division. C. A. 7th Cir. Certiorari denied. 

No. 16–9457. Newman v. Gastelo, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–9458. Palmer v. Woods, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–9459. Peake v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 16–9460. Peralta v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 226 So. 3d 852. 

No. 16–9462. Jordan v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 851 F. 3d 393. 

No. 16–9463. Howes v. Wisconsin. Sup. Ct. Wis. Certiorari 
denied. Reported below: 2017 WI 18, 373 Wis. 2d 468, 893 N. W. 
2d 812. 

No. 16–9464. Dunham v. Burt, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–9465. Heyliger v. Territory of the Virgin Is-
lands. Sup. Ct. V. I. Certiorari denied. Reported below: 66 
V. I. 340. 

No. 16–9466. Johnson v. Missouri. Sup. Ct. Mo. Certio-
rari denied. 
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No. 16–9468. Arnold v. Ashworth. Ct. App. Ark. Certio-
rari denied. Reported below: 2016 Ark. App. 603. 

No. 16–9469. Roberson v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 16–9470. Harper v. California. C. A. 9th Cir. Certio-
rari denied. 

No. 16–9471. Gussie G. v. Texas Department of Family 
and Protective Services et al. Ct. App. Tex., 4th Dist. 
Certiorari denied. 

No. 16–9473. Fleming v. Iowa Board of Medicine et al. 
C. A. 8th Cir. Certiorari denied. 

No. 16–9474. Gray v. Stouffer et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 681 Fed. Appx. 299. 

No. 16–9475. Lazaro Rodriguez v. Sessions, Attorney 
General. C. A. 9th Cir. Certiorari denied. 

No. 16–9477. Sanders v. Illinois. App. Ct. Ill., 5th Dist. 
Certiorari denied. Reported below: 2016 IL App (5th) 
140158–U. 

No. 16–9478. Harris v. Vannoy, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 16–9479. Herrill v. Johnson, Administrator, New 
Jersey State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 16–9480. Harris v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 679 Fed. Appx. 606. 

No. 16–9481. Martinez-Ramirez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 682 Fed. Appx. 298. 

No. 16–9482. Fuqua v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 672 Fed. Appx. 734. 

No. 16–9483. Hall v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 681 Fed. Appx. 621. 

No. 16–9484. McCloud v. Funaiock et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 674 Fed. Appx. 321. 
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No. 16–9486. Huntsberry v. Shields et al. C. A. 9th Cir. 
Certiorari denied. 

No. 16–9487. Harmon v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 681 Fed. Appx. 152. 

No. 16–9488. Kieffer v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 16–9489. Martin v. Bear, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 683 Fed. Appx. 729. 

No. 16–9491. Robles-Garcia v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 844 F. 3d 792. 

No. 16–9494. Roundstone v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 16–9495. Spencer v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 159 F. 3d 1354. 

No. 16–9496. Schermerhorn v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. 

No. 16–9497. Bowsher v. Lexington-Fayette Urban 
County Government. Ct. App. Ky. Certiorari denied. 

No. 16–9498. Carlos-Banuelos v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 680 Fed. Appx. 
337. 

No. 16–9499. Wheeldon v. Campbell, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 16–9500. Randall v. Lamb, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 16–9501. Smith v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 16–9502. Thomas v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 843 F. 3d 1199. 

No. 16–9503. Willis v. Paramo, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–9504. Vigil v. Southern Nevada Regional Hous-
ing Authority et al. C. A. 9th Cir. Certiorari denied. 
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No. 16–9505. White v. O’Reilly. C. A. D. C. Cir. Certiorari 
denied. Reported below: 672 Fed. Appx. 26. 

No. 16–9506. Boykin v. United States District Court for 
the Southern District of Texas. C. A. 5th Cir. Certiorari 
denied. 

No. 16–9507. Arnold v. Melwani et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 680 Fed. Appx. 600. 

No. 16–9508. Belser v. Evans et al. C. A. 6th Cir. Cer-
tiorari denied. 

No. 16–9509. Bowman v. Iddon et al. C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 848 F. 3d 1034. 

No. 16–9510. Elias Lara v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 850 F. 3d 686. 

No. 16–9511. Johnson v. Iowa. Ct. App. Iowa. Certiorari 
denied. Reported below: 886 N. W. 2d 617. 

No. 16–9512. Ball v. Slagle, Correctional Administra-
tor, Mountain View Correctional Institution. C. A. 4th 
Cir. Certiorari denied. Reported below: 673 Fed. Appx. 348. 

No. 16–9513. Moore v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 681 Fed. Appx. 241. 

No. 16–9514. Mina v. Chester County, Pennsylvania, 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 679 
Fed. Appx. 192. 

No. 16–9515. Pisciotta v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 16–9516. Foxx et ux. v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 681 Fed. Appx. 249. 

No. 16–9517. Harris v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–9518. Andres Pico v. Oregon. Ct. App. Ore. Cer-
tiorari denied. Reported below: 283 Ore. App. 424, 388 P. 3d 751. 

No. 16–9519. Alford v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 222 So. 3d 1202. 
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No. 16–9520. Buck v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 847 F. 3d 267. 

No. 16–9521. Vale v. Gibson, Warden. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 670 Fed. Appx. 455. 

No. 16–9522. White v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 16–9523. Morales v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 16–9524. Sykes v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 682 Fed. Appx. 191. 

No. 16–9525. Reilly v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 222 So. 3d 1211. 

No. 16–9526. Stevenson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–9527. Massaro v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 16–9528. Jones v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 677 Fed. Appx. 114. 

No. 16–9529. Marks v. Clarke, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 671 Fed. Appx. 145. 

No. 16–9530. Daker v. Georgia; 
No. 16–9531. Daker v. Georgia; and 
No. 16–9532. Daker v. Georgia. Sup. Ct. Ga. Certiorari 

denied. Reported below: 300 Ga. 74, 792 S. E. 2d 382. 

No. 16–9533. Jordan v. Mississippi. Sup. Ct. Miss. Certio-
rari denied. Reported below: 212 So. 3d 817. 

No. 16–9534. Lowe v. North Dakota Workforce Safety 
& Insurance. Sup. Ct. N. D. Certiorari denied. Reported 
below: 2017 ND 4, 891 N. W. 2d 778. 

No. 16–9535. Dickinson v. Pierce, Warden, et al. C. A. 
3d Cir. Certiorari denied. 
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No. 16–9537. Brown v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 681 Fed. Appx. 268. 

No. 16–9538. Briddon v. Massachusetts. App. Ct. Mass. 
Certiorari denied. Reported below: 87 Mass. App. 1111, 26 N. E. 
3d 1141. 

No. 16–9540. Currie v. United States. C. A. 4th Cir. Cer-
tiorari denied. 

No. 16–9542. Satcher v. Wilson, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 674 Fed. Appx. 324. 

No. 16–9543. Ali, aka Bozeman v. Johnson, Administrator, 
New Jersey State Prison, et al. C. A. 3d Cir. Certiorari 
denied. Reported below: 675 Fed. Appx. 162. 

No. 16–9544. Berg v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 672 Fed. Appx. 580. 

No. 16–9545. Brown v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 16–9547. Patterson v. Washington. Ct. App. Wash. 
Certiorari denied. Reported below: 196 Wash. App. 451, 389 
P. 3d 612. 

No. 16–9548. Ogunsalu v. Superior Court of California, 
San Diego County (two judgments). Ct. App. Cal., 4th App. 
Dist., Div. 1. Certiorari denied. 

No. 16–9549. Mooreeld v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 683 Fed. Appx. 99. 

No. 16–9550. Jimenez v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 670 Fed. Appx. 2. 

No. 16–9551. Lomax v. Raemisch, Executive Director, 
Colorado Department of Corrections, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 678 Fed. Appx. 776. 

No. 16–9552. Stewart v. Louisiana et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 675 Fed. Appx. 493. 

No. 16–9554. Akel v. Florida. Dist. Ct. App. Fla., 1st Dist. 
Certiorari denied. Reported below: 222 So. 3d 1202. 
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No. 16–9555. Anderson v. Mackie, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–9556. Brown v. Nash, Warden, et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 678 Fed. Appx. 242. 

No. 16–9557. Paris v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 683 Fed. Appx. 235. 

No. 16–9558. Alston v. Dore et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 672 Fed. Appx. 253. 

No. 16–9559. Rodriguez-Salomon v. United States. C. A. 
4th Cir. Certiorari denied. 

No. 16–9560. Sun v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 673 Fed. Appx. 729. 

No. 16–9561. Stetson v. JPMorgan Chase Bank, N. A., 
et al. Dist. Ct. App. Fla., 4th Dist. Certiorari denied. 

No. 16–9562. Cramer v. California. C. A. 9th Cir. Certio-
rari denied. 

No. 16–9563. Mendes da Costa v. Marcucilli et al. C. A. 
2d Cir. Certiorari denied. Reported below: 675 Fed. Appx. 15. 

No. 16–9564. Pendleton v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 665 Fed. Appx. 836. 

No. 16–9566. McFadden v. Dunlap, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 675 Fed. Appx. 344. 

No. 16–9568. Smith v. Missouri. Ct. App. Mo., Western Dist. 
Certiorari denied. 

No. 16–9569. Saluja v. Advance America Cash Advance 
Centers of Nevada, Inc. C. A. 9th Cir. Certiorari denied. 
Reported below: 682 Fed. Appx. 558. 

No. 16–9570. Byrd v. McFadden, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 682 Fed. Appx. 244. 

No. 16–9571. Whitlow v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 16–9572. Barner v. MacLaren, Warden. C. A. 6th Cir. 
Certiorari denied. 
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No. 16–9573. Bastien v. Grocery Manufacturers Assn. 
C. A. 2d Cir. Certiorari denied. 

No. 16–9574. Roundtree v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 16–9576. Sandoval v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 689 Fed. Appx. 818. 

No. 16–9578. Reynolds v. Stewart, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 682 Fed. Appx. 182. 

No. 16–9579. Moore v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 851 F. 3d 666. 

No. 16–9580. McIntosh v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 685 Fed. Appx. 655. 

No. 16–9581. Mendoza v. Long, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–9582. Stoune v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 694 Fed. Appx. 688. 

No. 16–9583. Duncan v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 847 F. 3d 328. 

No. 16–9585. Coleman v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 681 Fed. Appx. 413. 

No. 16–9586. Rugamba v. Hazuda et al. C. A. 2d Cir. 
Certiorari denied. 

No. 16–9588. Carter v. Matias. Ct. App. D. C. Certiorari 
denied. 

No. 16–9589. Jordan v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 680 Fed. Appx. 634. 

No. 16–9590. Davis v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 683 Fed. Appx. 480. 

No. 16–9591. Massey v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 16–9592. Jacobs v. Long, Warden. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–9593. Marin-Pina v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 680 Fed. Appx. 360. 
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No. 16–9594. Kar v. United States. C. A. 1st Cir. Certio-
rari denied. Reported below: 851 F. 3d 59. 

No. 16–9595. Robles v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 16–9596. Landrum v. Ohio. Sup. Ct. Ohio. Certiorari 
denied. Reported below: 148 Ohio St. 3d 1423, 2017-Ohio-905, 71 
N. E. 3d 296. 

No. 16–9597. DuFour v. McGinley, Superintendent, 
State Correctional Institution at Coal Township, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 16–9598. Roberts v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 222 So. 3d 1211. 

No. 16–9599. Gannaway v. Prime Care Medical, Inc., 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 652 
Fed. Appx. 91. 

No. 16–9600. Fleck v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. 

No. 16–9601. Forbess v. Amsberry, Superintendent, Two 
Rivers Correctional Institution. C. A. 9th Cir. Certio-
rari denied. 

No. 16–9602. Genthner v. Smith, Judge, Court of Appeal 
of California, Fifth Appellate District, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 16–9603. Iskander v. Borders, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–9605. Rodriguez-Adorno v. United States. C. A. 
1st Cir. Certiorari denied. Reported below: 852 F. 3d 168. 

No. 16–9606. Sukonik v. Wallack. Sup. Ct. Fla. Certio-
rari denied. 

No. 16–9609. Nollen v. Nebraska. Sup. Ct. Neb. Certio-
rari denied. Reported below: 296 Neb. 94, 892 N. W. 2d 81. 

No. 16–9610. Dutcher v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 851 F. 3d 757. 
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No. 16–9612. Wilmer v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 16–9613. Winkler v. South Carolina. Sup. Ct. S. C. 
Certiorari denied. Reported below: 418 S. C. 643, 795 S. E. 2d 
686. 

No. 16–9614. Woodson v. Crews. Sup. Ct. Va. Certiorari 
denied. 

No. 16–9615. Zoulek v. Michigan. Ct. App. Mich. Certio-
rari denied. 

No. 16–9616. Velez v. Jones, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 16–9617. Williams v. Philips. C. A. 9th Cir. Certio-
rari denied. 

No. 16–9618. Wilkins v. Sevier, Superintendent, Miami 
Correctional Facility. C. A. 7th Cir. Certiorari denied. 

No. 16–9619. Unruh v. California. Ct. App. Cal., 4th App. 
Dist., Div. 2. Certiorari denied. 

No. 16–9620. Johnson v. Jaimet, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 852 F. 3d 700. 

No. 16–9621. Mason v. Nebraska. Sup. Ct. Neb. Certiorari 
denied. Reported below: 296 Neb. xix. 

No. 16–9622. Solomon v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 16–9623. Selgjekaj v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 678 Fed. Appx. 379. 

No. 16–9625. Ragosta v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–9626. Stuart v. Stuart. Sup. Ct. Del. Certiorari 
denied. Reported below: 159 A. 3d 264. 

No. 16–9627. Gilliam-French v. United States. C. A. 6th 
Cir. Certiorari denied. Reported below: 692 Fed. Appx. 
270. 
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No. 16–9629. Gradney v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 16–9630. Hovarter v. California et al. C. A. 9th Cir. 
Certiorari denied. 

No. 16–9631. Hodge v. Tennessee. C. A. 6th Cir. Certio-
rari denied. 

No. 16–9632. Heuston v. Spitzer. Ct. Civ. App. Okla. Cer-
tiorari denied. 

No. 16–9633. Granillo-Herrera v. United States. C. A. 
6th Cir. Certiorari denied. 

No. 16–9634. Gonzalez v. Florida. Sup. Ct. Fla. Certio-
rari denied. 

No. 16–9635. Houlihan v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 16–9636. Garcia v. Blades, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–9637. Powell v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2015 IL App (1st) 140837–U. 

No. 16–9638. Perry v. Britt, Judge, United States Dis-
trict Court for the Eastern District of North Carolina. 
C. A. 4th Cir. Certiorari denied. Reported below: 678 Fed. 
Appx. 101. 

No. 16–9639. McNamara v. California. C. A. 9th Cir. 
Certiorari denied. 

No. 16–9640. Strouse v. Texas. Ct. App. Tex., 9th Dist. 
Certiorari denied. 

No. 16–9643. Hickingbottom v. Indiana. Ct. App. Ind. 
Certiorari denied. Reported below: 69 N. E. 3d 950. 

No. 16–9644. Fuqua v. Brennan, Postmaster General, 
et al. C. A. 7th Cir. Certiorari denied. Reported below: 645 
Fed. Appx. 519. 

No. 16–9645. Gunnells v. Cartledge, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 669 Fed. Appx. 165. 
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No. 16–9646. Galloway v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 672 Fed. Appx. 266. 

No. 16–9647. Brooks-Albrechtsen v. Mitchell. C. A. 7th 
Cir. Certiorari denied. Reported below: 681 Fed. Appx. 521. 

No. 16–9648. Brooks-Albrechtsen v. City of Indianapo-
lis, Indiana, et al. C. A. 7th Cir. Certiorari denied. Re-
ported below: 681 Fed. Appx. 515. 

No. 16–9650. Knight v. Workers’ Compensation Appeal 
Board (Commonwealth of Pennsylvania, Norristown State 
Hospital). Commw. Ct. Pa. Certiorari denied. 

No. 16–9651. Jones v. Florida. Sup. Ct. Fla. Certiorari de-
nied. Reported below: 212 So. 3d 321. 

No. 16–9652. Ledesma v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 16–9653. Armstrong v. Wyoming Department of Envi-
ronmental Quality et al. C. A. 10th Cir. Certiorari denied. 
Reported below: 674 Fed. Appx. 842. 

No. 16–9654. Cruz Beltran v. Florida. Dist. Ct. App. Fla., 
2d Dist. Certiorari denied. Reported below: 226 So. 3d 824. 

No. 16–9655. Morgan v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 675 Fed. Appx. 53. 

No. 16–9656. Mbuenchu v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 682 Fed. Appx. 197. 

No. 16–9657. Hicks v. Pennsylvania. Sup. Ct. Pa. Certio-
rari denied. Reported below: 638 Pa. 444, 156 A. 3d 1114. 

No. 16–9658. Gray v. Ballard, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 848 F. 3d 318. 

No. 16–9659. Hudson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 682 Fed. Appx. 347. 

No. 16–9661. Armstrong v. Kelley, Director, Arkansas 
Department of Correction. C. A. 8th Cir. Certiorari 
denied. 
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No. 16–9662. Acevedo v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 16–9665. Conner v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 16–9666. Early v. United States. C. A. 7th Cir. Cer-
tiorari denied. 

No. 16–9667. Cobbs v. Cartledge, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 678 Fed. Appx. 134. 

No. 16–9668. Davis v. United States. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–9669. Jones v. Racette. C. A. 2d Cir. Certiorari 
denied. 

No. 16–9670. Kimball v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 680 Fed. Appx. 435. 

No. 16–9673. Pearson v. Minnesota. Sup. Ct. Minn. Cer-
tiorari denied. Reported below: 891 N. W. 2d 590. 

No. 16–9674. Nguyen v. Lopez et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 683 Fed. Appx. 620. 

No. 16–9675. Montgomery v. Texas. Ct. App. Tex., 3d Dist. 
Certiorari denied. 

No. 16–9676. Mills v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 850 F. 3d 693. 

No. 16–9677. Locke v. Jones, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 16–9678. Williams v. Jenkins, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 676 Fed. Appx. 524. 

No. 16–9679. Ward v. Smith et al. C. A. 8th Cir. Certio-
rari denied. Reported below: 844 F. 3d 717. 

No. 16–9680. Bryan v. Jenkins, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 843 F. 3d 1099. 

No. 16–9681. Burns v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 
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No. 16–9682. Watkins v. Martin. C. A. 7th Cir. Certiorari 
denied. Reported below: 691 Fed. Appx. 266. 

No. 16–9683. Brown v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 677 Fed. Appx. 247. 

No. 16–9684. Tibbs v. Maryland. Ct. Sp. App. Md. Certio-
rari denied. Reported below: 231 Md. App. 723. 

No. 16–9685. Thompson v. Coulter. C. A. 10th Cir. Certio-
rari denied. Reported below: 680 Fed. Appx. 707. 

No. 16–9686. Tubens v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 691 Fed. Appx. 507. 

No. 16–9689. Lettsome v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 16–9690. Livesay v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 16–9692. Metlock v. Pster. C. A. 7th Cir. Certio-
rari denied. 

No. 16–9694. Noyes v. United States. C. A. 3d Cir. Cer-
tiorari denied. 

No. 16–9696. Sica v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 676 Fed. Appx. 81. 

No. 16–9697. Smith v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 231 So. 3d 1250. 

No. 16–9698. Rodriguez v. Larabee et al. C. A. 9th Cir. 
Certiorari denied. 

No. 16–9699. Hall v. Federal Bureau of Prisons et al. 
C. A. D. C. Cir. Certiorari denied. 

No. 16–9701. Hateld v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 687 Fed. Appx. 26. 

No. 16–9702. Gipson v. Granville, Judge, Superior Court 
of Arizona, Maricopa County, et al. Ct. App. Ariz. Certio-
rari denied. 
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No. 16–9703. Harper v. Scott, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–9704. Flores v. Kauffman, Superintendent, State 
Correctional Institution at Huntingdon, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 16–9706. Eoff v. Texas. Ct. App. Tex., 2d Dist. Certio-
rari denied. 

No. 16–9709. Ixcotoyac v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 197 So. 3d 560. 

No. 16–9710. Guess v. Adams et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 653 Fed. Appx. 188. 

No. 16–9711. Gordon v. Kelley, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 16–9712. Hughes v. Dzurenda, Director, Nevada De-
partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 16–9713. Hoever v. Florida Department of Correc-
tions. C. A. 11th Cir. Certiorari denied. 

No. 16–9714. Hamilton v. Transportation Security Ad-
ministration. C. A. 4th Cir. Certiorari denied. Reported 
below: 682 Fed. Appx. 192. 

No. 16–9715. Hawkins v. Florida. Sup. Ct. Fla. Certio-
rari denied. 

No. 16–9716. Hall v. Berghuis, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–9717. Handy v. Bishop, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 653 Fed. Appx. 211. 

No. 16–9718. Hernandez Rojas v. Jones, Secretary, Flor-
ida Department of Corrections, et al. C. A. 11th Cir. Cer-
tiorari denied. 

No. 16–9719. Grimes v. Sabri et al. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 674 Fed. Appx. 860. 

No. 16–9720. Ferranti v. Lane, Warden. C. A. 3d Cir. 
Certiorari denied. Reported below: 679 Fed. Appx. 113. 
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No. 16–9722. Howard v. Miller, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–9723. Gonzales v. Wells. C. A. 4th Cir. Certiorari 
denied. Reported below: 675 Fed. Appx. 363. 

No. 16–9724. Powers v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 670 Fed. Appx. 855. 

No. 16–9726. Van Putten v. Ebbert, Warden. C. A. 3d 
Cir. Certiorari denied. Reported below: 684 Fed. Appx. 126. 

No. 16–9728. Powell v. Bowser, Mayor of the District of 
Columbia, et al. Ct. App. D. C. Certiorari denied. 

No. 16–9729. Searles v. Liberty Insurance Corp. et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 689 Fed. 
Appx. 743. 

No. 16–9730. Sudduth v. Davey, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–9731. Skow v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 16–9732. Sevilla-Acosta v. United States. C. A. 8th 
Cir. Certiorari denied. 

No. 16–9733. Smith v. Dunlap, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 675 Fed. Appx. 353. 

No. 16–9734. Singh v. Arnold, Acting Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 16–9735. Redd v. Corpe et al. C. A. 6th Cir. Certio-
rari denied. 

No. 16–9736. Hayworth v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 682 Fed. Appx. 369. 

No. 16–9737. Grady v. Greeneld et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 670 Fed. Appx. 818. 

No. 16–9738. Greene v. Clarke, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 639 Fed. Appx. 972. 

No. 16–9739. Gonzalez v. Ducart, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 16–9740. Hernandez v. California. Ct. App. Cal., 2d 
App. Dist., Div. 7. Certiorari denied. 

No. 16–9741. Ferst v. Tice, Superintendent, State Cor-
rectional Institution at Smitheld, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 16–9742. Garrison v. Texas. Ct. App. Tex., 13th Dist. 
Certiorari denied. 

No. 16–9743. Grinols v. Department of Homeland Secu-
rity et al. C. A. 9th Cir. Certiorari denied. 

No. 16–9744. Hall v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. 

No. 16–9745. Timmons v. South Carolina. Ct. App. S. C. 
Certiorari denied. 

No. 16–9746. Akefe v. United States. C. A. 2d Cir. Cer-
tiorari denied. 

No. 16–9748. Taylor v. Louisiana. Sup. Ct. La. Certiorari 
denied. Reported below: 2016–0033 (La. 5/12/17), 219 So. 3d 326. 

No. 16–9749. Webster v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 16–9750. Evans v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 671 Fed. Appx. 186. 

No. 16–9751. Ernesto Flores v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 683 Fed. Appx. 281. 

No. 16–9753. Day v. Daniels, Warden. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 673 Fed. Appx. 582. 

No. 16–9754. Daniel, aka Chesman, aka Chima v. United 
States. C. A. 9th Cir. Certiorari denied. Reported below: 676 
Fed. Appx. 675. 

No. 16–9755. Navarro v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 679 Fed. Appx. 973. 

No. 17–1. Samsung Telecommunications America, LLC, 
et al. v. Norcia (Reported below: 845 F. 3d 1279); and Samsung 



Page Proof Pending Publication

ORDERS 867 

583 U. S. October 2, 2017 

Electronics Co., Ltd., et al. v. Hoai Dang (673 Fed. Appx. 
779). C. A. 9th Cir. Certiorari denied. 

No. 17–3. Petro v. Iowa. Ct. App. Iowa. Certiorari denied. 
Reported below: 898 N. W. 2d 202. 

No. 17–4. Morris et vir v. Thompson. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 852 F. 3d 416. 

No. 17–5. Meisner v. Nationstar Mortgage, LLC. Ct. 
App. S. C. Certiorari denied. 

No. 17–6. Balu v. City of New York, New York, et al. 
C. A. 2d Cir. Certiorari denied. Reported below: 679 Fed. 
Appx. 84. 

No. 17–7. Tabb v. County Commission of Jefferson 
County, West Virginia. Sup. Ct. App. W. Va. Certiorari 
denied. 

No. 17–9. Shu v. Merit Systems Protection Board. C. A. 
Fed. Cir. Certiorari denied. Reported below: 689 Fed. Appx. 
971. 

No. 17–11. Hahn v. Loch et al. Super. Ct. Pa. Certiorari 
denied. Reported below: 154 A. 3d 853. 

No. 17–12. Gupta v. Maryland. Ct. App. Md. Certiorari 
denied. Reported below: 452 Md. 103, 156 A. 3d 785. 

No. 17–13. Gulf Coast Rod, Reel & Gun Club, Inc., et al. 
v. Army Corps of Engineers et al. C. A. 5th Cir. Certiorari 
denied. Reported below: 676 Fed. Appx. 245. 

No. 17–14. Hanzada for Import & Export Co., Ltd. v. Aly. 
C. A. 8th Cir. Certiorari denied. Reported below: 864 F. 3d 844. 

No. 17–15. Vermillion et al. v. West. Ct. App. Wash. 
Certiorari denied. Reported below: 196 Wash. App. 627, 384 
P. 3d 634. 

No. 17–16. Fisher v. Medical Center of Plano et al. Ct. 
App. Tex., 5th Dist. Certiorari denied. 

No. 17–18. Gramercy Advisors, LLC, et al. v. Khan et al. 
App. Ct. Ill., 4th Dist. Certiorari denied. Reported below: 2016 
IL App (4th) 150435, 61 N. E. 3d 107. 
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No. 17–19. Gramercy Advisors, LLC, et al. v. Khan et al. 
App. Ct. Ill., 4th Dist. Certiorari denied. Reported below: 2016 
IL App (4th) 150436–U. 

No. 17–20. Kaplan et ux. v. Mayo Clinic et al. C. A. 8th 
Cir. Certiorari denied. Reported below: 847 F. 3d 988. 

No. 17–24. Muhammad v. AT&T, Inc., et al. Sup. Ct. Ala. 
Certiorari denied. 

No. 17–26. McGee v. Dunn et al. C. A. 2d Cir. Certiorari 
denied. Reported below: 672 Fed. Appx. 115. 

No. 17–27. United States ex rel. Hayes v. Allstate 
Insurance Co. et al. C. A. 2d Cir. Certiorari denied. Re-
ported below: 853 F. 3d 80 and 686 Fed. Appx. 23. 

No. 17–28. Hicks v. Clarke, Director, Virginia Depart-
ment of Corrections. C. A. 4th Cir. Certiorari denied. Re-
ported below: 682 Fed. Appx. 253. 

No. 17–29. Hornberger v. Merrill Lynch, Pierce, 
Fenner & Smith Inc. et al. C. A. 9th Cir. Certiorari denied. 
Reported below: 677 Fed. Appx. 336. 

No. 17–30. Haendel v. Virginia; and Haendel v. Cully 
et al. Sup. Ct. Va. Certiorari denied. 

No. 17–31. Ferrer v. Bayview Loan Servicing, LLC. Sup. 
Ct. Fla. Certiorari denied. 

No. 17–32. Bejar v. Department of Veterans Affairs. 
C. A. 10th Cir. Certiorari denied. Reported below: 683 Fed. 
Appx. 656. 

No. 17–33. Bailey v. Zucker, Goldberg & Ackerman, LLC, 
et al. Super. Ct. N. J., App. Div. Certiorari denied. 

No. 17–34. Okrie v. Michigan et al. Ct. App. Mich. Cer-
tiorari denied. 

No. 17–35. Buhl et al. v. Grady et al. C. A. 2d Cir. Cer-
tiorari denied. 

No. 17–36. Bridges v. Berryhill, Acting Commissioner of 
Social Security, et al. C. A. 3d Cir. Certiorari denied. Re-
ported below: 672 Fed. Appx. 162. 
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No. 17–37. Kohli v. United States. C. A. 7th Cir. Certio-
rari denied. Reported below: 847 F. 3d 483. 

No. 17–45. Park v. Tsiavos et al. C. A. 3d Cir. Certiorari 
denied. Reported below: 679 Fed. Appx. 120. 

No. 17–46. Zhi Guo, aka Han Gao v. Independent Chinese 
Pen Center, Inc., et al. C. A. 2d Cir. Certiorari denied. 
Reported below: 662 Fed. Appx. 9. 

No. 17–48. Chee-Wah v. Maurer et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 663 Fed. Appx. 194. 

No. 17–49. Lin et al. v. United States et al. C. A. D. C. 
Cir. Certiorari denied. Reported below: 690 Fed. Appx. 7. 

No. 17–50. Johnson v. Maryland. Ct. App. Md. Certiorari 
denied. Reported below: 452 Md. 702, 158 A. 3d 1005. 

No. 17–51. Carabajal, aka Jacoby, et al. v. City of Chey-
enne, Wyoming, et al. C. A. 10th Cir. Certiorari denied. 
Reported below: 847 F. 3d 1203. 

No. 17–52. Perez Pablo et al. v. Sessions, Attorney Gen-
eral. C. A. 11th Cir. Certiorari denied. Reported below: 684 
Fed. Appx. 877. 

No. 17–54. Callaghan v. West Virginia Judicial Investi-
gation Commission. Sup. Ct. App. W. Va. Certiorari denied. 
Reported below: 238 W. Va. 495, 796 S. E. 2d 604. 

No. 17–55. Wallace et al. v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 680 Fed. Appx. 
519. 

No. 17–56. Olenicoff et al. v. Wakeeld. C. A. 9th Cir. 
Certiorari denied. Reported below: 679 Fed. Appx. 591. 

No. 17–59. Atain Specialty Insurance Co. v. Allen. Sup. 
Ct. Mo. Certiorari denied. Reported below: 512 S. W. 3d 17. 

No. 17–61. Alardin v. United States. C. A. 8th Cir. Cer-
tiorari denied. 

No. 17–62. Rodriguez v. City of Corpus Christi, Texas. 
C. A. 5th Cir. Certiorari denied. Reported below: 687 Fed. 
Appx. 386. 
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No. 17–63. Brooks v. Department of the Air Force. 
C. A. 11th Cir. Certiorari denied. Reported below: 685 Fed. 
Appx. 783. 

No. 17–65. IKEA U. S. A. West, Inc. v. Medellin, Individu-
ally and on Behalf of All Others Similarly Situated. 
C. A. 9th Cir. Certiorari denied. Reported below: 672 Fed. 
Appx. 782. 

No. 17–66. Hood v. Brennan, Postmaster General. C. A. 
6th Cir. Certiorari denied. 

No. 17–67. City of Fresno, California, et al. v. Willis 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 680 
Fed. Appx. 589. 

No. 17–70. Springs v. Ally Financial Inc., fka GMAC Inc., 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 684 
Fed. Appx. 336. 

No. 17–72. Louis Vuitton Malletier, S. A. v. My Other 
Bag, Inc. C. A. 2d Cir. Certiorari denied. Reported below: 
674 Fed. Appx. 16. 

No. 17–73. Kenner et al. v. United States et al. C. A. 
9th Cir. Certiorari denied. Reported below: 689 Fed. Appx. 558. 

No. 17–75. Goethel et al. v. Department of Commerce 
et al. C. A. 1st Cir. Certiorari denied. Reported below: 854 
F. 3d 106. 

No. 17–76. Fitzpatrick v. Sessions, Attorney General. 
C. A. 7th Cir. Certiorari denied. Reported below: 847 F. 3d 913. 

No. 17–77. Schottler v. Wisconsin et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 683 Fed. Appx. 517. 

No. 17–78. Stahl v. New York. App. Div., Sup. Ct. N. Y., 
3d Jud. Dept. Certiorari denied. Reported below: 141 App. Div. 
3d 962, 35 N. Y. S. 3d 779. 

No. 17–79. Selden v. Airbnb Inc. C. A. D. C. Cir. Certio-
rari denied. Reported below: 681 Fed. Appx. 1. 

No. 17–80. Malone v. Hinman et al. C. A. 8th Cir. Certio-
rari denied. Reported below: 847 F. 3d 949. 



Page Proof Pending Publication

ORDERS 871 

583 U. S. October 2, 2017 

No. 17–82. Shao v. McManis Faulkner, LLP. Ct. App. Cal., 
6th App. Dist. Certiorari denied. 

No. 17–83. 33 Seminary LLC et al. v. City of Binghamp-
ton, New York, et al. C. A. 2d Cir. Certiorari denied. Re-
ported below: 670 Fed. Appx. 727. 

No. 17–84. T. Ryan Legg Irrevocable Trust v. Testa, Tax 
Commissioner of Ohio. Sup. Ct. Ohio. Certiorari denied. Re-
ported below: 149 Ohio St. 3d 376, 2016-Ohio-8418, 75 N. E. 
3d 184. 

No. 17–89. Mains v. Citibank, N. A., et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 852 F. 3d 669. 

No. 17–90. Escalante-Orozco v. Arizona. Sup. Ct. Ariz. 
Certiorari denied. Reported below: 241 Ariz. 254, 386 P. 3d 798. 

No. 17–91. Naturals v. Washington Department of Rev-
enue. Ct. App. Wash. Certiorari denied. Reported below: 195 
Wash. App. 788, 382 P. 3d 689. 

No. 17–92. Prewitt v. Shulkin, Secretary of Veterans 
Affairs. C. A. Fed. Cir. Certiorari denied. Reported below: 
676 Fed. Appx. 1015. 

No. 17–93. Morrow et al. v. Kroger L. P. I et al. C. A. 
5th Cir. Certiorari denied. Reported below: 681 Fed. Appx. 
377. 

No. 17–96. Saro v. Sessions, Attorney General. C. A. 9th 
Cir. Certiorari denied. 

No. 17–100. Mwaipungu v. Sessions, Attorney General. 
C. A. 8th Cir. Certiorari denied. 

No. 17–101. Choate et ux. v. Bank of Cadiz & Trust Co. 
Ct. App. Ky. Certiorari denied. 

No. 17–102. Hackney v. Allmed Healthcare Management 
Inc. C. A. 6th Cir. Certiorari denied. Reported below: 679 
Fed. Appx. 454. 

No. 17–103. Grifn v. Coca-Cola Enterprises, Inc. C. A. 
11th Cir. Certiorari denied. Reported below: 686 Fed. Appx. 
820. 
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No. 17–105. Fitzgerald v. Colorado. Sup. Ct. Colo. Cer-
tiorari denied. Reported below: 394 P. 3d 671. 

No. 17–106. Hill v. Williams, Warden. Sup. Ct. Ga. Cer-
tiorari denied. 

No. 17–107. Deters v. Federal Aviation Administration. 
C. A. 8th Cir. Certiorari denied. Reported below: 685 Fed. 
Appx. 511. 

No. 17–119. Mansoori v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 17–120. Krauss et al. v. Federal Aviation Adminis-
tration et al. C. A. 9th Cir. Certiorari denied. 

No. 17–121. Tellez v. Sessions, Attorney General. C. A. 
9th Cir. Certiorari denied. Reported below: 839 F. 3d 1175. 

No. 17–122. BWP Media USA, Inc., dba Pacic Coast 
News, et al. v. T & S Software Associates, Inc. C. A. 5th 
Cir. Certiorari denied. Reported below: 852 F. 3d 436. 

No. 17–124. Vista-Graphics, Inc., et al. v. Virginia De-
partment of Transportation et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 682 Fed. Appx. 231. 

No. 17–125. Mina v. Chester County Court of Common 
Pleas et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 667 Fed. Appx. 367. 

No. 17–126. Holkesvig v. Supreme Court of North Da-
kota. Sup. Ct. N. D. Certiorari denied. 

No. 17–137. Ogden v. Kwok et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 674 Fed. Appx. 650. 

No. 17–140. Balk v. New York Institute of Technology. 
C. A. 2d Cir. Certiorari denied. Reported below: 683 Fed. 
Appx. 89. 

No. 17–142. May v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 855 F. 3d 271. 

No. 17–145. Washington Trucking Assns. et al. v. Wash-
ington Employment Security Department et al. Sup. Ct. 



Page Proof Pending Publication

ORDERS 873 

583 U. S. October 2, 2017 

Wash. Certiorari denied. Reported below: 188 Wash. 2d 198, 
393 P. 3d 761. 

No. 17–146. Hewson v. Key, Superintendent, Airway 
Heights Corrections Center. C. A. 9th Cir. Certiorari de-
nied. Reported below: 683 Fed. Appx. 578. 

No. 17–149. Thomas v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 849 F. 3d 669. 

No. 17–152. Dierlam v. Trump, President of the United 
States, et al. C. A. 5th Cir. Certiorari denied. 

No. 17–157. Hsu v. UBS Financial Services, Inc. C. A. 
9th Cir. Certiorari denied. Reported below: 671 Fed. Appx. 976. 

No. 17–158. Harvey v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 674 Fed. Appx. 865. 

No. 17–165. Willbanks v. Missouri Department of Cor-
rections (Reported below: 522 S. W. 3d 238); and Nathan v. 
Missouri (522 S. W. 3d 881). Sup. Ct. Mo. Certiorari 
denied. 

No. 17–173. Santeramo v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 681 Fed. Appx. 762. 

No. 17–174. Stoyanov v. Stackley, Acting Secretary of 
the Navy, et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 678 Fed. Appx. 161. 

No. 17–176. Florida v. Worsham. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 227 So. 3d 602. 

No. 17–179. Blackorby v. BNSF Railway Co. C. A. 8th Cir. 
Certiorari denied. Reported below: 849 F. 3d 716. 

No. 17–185. Lopez v. California. Sup. Ct. Cal. Certiorari 
denied. 

No. 17–188. Mauricio et al. v. Daugaard, Governor of 
South Dakota, et al. Sup. Ct. S. D. Certiorari denied. Re-
ported below: 2017 S.D. 22, 895 N. W. 2d 358. 

No. 17–200. Heim v. BNSF Railway Co. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 849 F. 3d 723. 
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No. 17–203. Hee v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 681 Fed. Appx. 650. 

No. 17–226. Prime Income Asset Management, L. L. C., 
et al. v. Hometown 2006–1 1925 Valley View, L. L. C. C. A. 
5th Cir. Certiorari denied. Reported below: 847 F. 3d 302. 

No. 17–234. TMC Fuel Injection System, LLC v. Ford 
Motor Co. C. A. Fed. Cir. Certiorari denied. Reported below: 
682 Fed. Appx. 895. 

No. 17–237. Dunlap v. Cottman Transmissions Systems, 
LLC, et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 689 Fed. Appx. 188. 

No. 17–238. O’Hara v. Comptroller of Maryland et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 670 Fed. 
Appx. 777. 

No. 17–244. Anna’s Bar-B-Q Pit, Ltd., et al. v. Raker. 
Super. Ct. Pa. Certiorari denied. 

No. 17–264. Daniel Castro v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 17–265. ABB, Inc., et al. v. Tussey et al. C. A. 8th 
Cir. Certiorari denied. Reported below: 850 F. 3d 951. 

No. 17–266. Chawla v. Heffernan, Commissioner, Massa-
chusetts Department of Revenue, et al. C. A. 1st Cir. 
Certiorari denied. 

No. 17–275. Reich et al. v. Betancourt Lopez et al. 
C. A. 2d Cir. Certiorari denied. Reported below: 858 F. 3d 55. 

No. 17–281. Bennett et al. v. Jefferson County, Ala-
bama, et al. Sup. Ct. Ala. Certiorari denied. Reported 
below: 232 So. 3d 845. 

No. 17–284. Byam v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 689 Fed. Appx. 680. 

No. 17–285. Farnum Place, LLC v. Krys, as Duly Ap-
pointed Liquidator and Foreign Representative of Fair-
field Sentry Ltd. C. A. 2d Cir. Certiorari denied. Reported 
below: 690 Fed. Appx. 761. 
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No. 17–292. Tomita Technologies USA, LLC, et al. v. Nin-
tendo Co., Ltd., et al. C. A. Fed. Cir. Certiorari denied. 
Reported below: 681 Fed. Appx. 967. 

No. 17–298. Renzi v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 690 Fed. Appx. 487. 

No. 17–5001. Gaston v. Perry, Secretary, North Carolina 
Department of Public Safety. C. A. 4th Cir. Certiorari de-
nied. Reported below: 671 Fed. Appx. 125. 

No. 17–5003. Carlos Sanchez v. Sherman, Warden. C. A. 
9th Cir. Certiorari denied. 

No. 17–5004. Sklar v. State Bar of California. Sup. Ct. 
Cal. Certiorari denied. 

No. 17–5005. Santana-Guzman v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 687 Fed. Appx. 420. 

No. 17–5006. Richards v. California. Sup. Ct. Cal. Cer-
tiorari denied. 

No. 17–5009. Black v. Sutton, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–5010. Fears et al. v. Kasich, Governor of Ohio, 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 845 
F. 3d 231. 

No. 17–5011. Powell v. Walker et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 685 Fed. Appx. 594. 

No. 17–5013. Runnels v. Bordelon, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 17–5014. Romero v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 833 F. 3d 1151. 

No. 17–5015. Williams v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 847 F. 3d 251. 

No. 17–5016. Temblador-Sandoval v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 691 Fed. 
Appx. 863. 

No. 17–5017. Winbush v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 2 Cal. 5th 402, 387 P. 3d 1187. 
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No. 17–5019. Viriyapanthu v. Brandon, Acting Director, 
Bureau of Alcohol, Tobacco, Firearms and Explosives. 
C. A. 9th Cir. Certiorari denied. Reported below: 686 Fed. 
Appx. 390. 

No. 17–5020. Palmer-Smith v. Illinois. App. Ct. Ill., 4th 
Dist. Certiorari denied. Reported below: 2016 IL App (4th) 
150204–U. 

No. 17–5021. Seaman v. Stewart, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–5024. Anderson v. Arizona. Ct. App. Ariz. Certio-
rari denied. 

No. 17–5025. Stein v. Skipper, Deputy Warden, et al. 
C. A. 6th Cir. Certiorari denied. 

No. 17–5027. Stechauner v. Smith, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 852 F. 3d 708. 

No. 17–5028. Burton v. California. Ct. App. Cal., 4th App. 
Dist., Div. 1. Certiorari denied. 

No. 17–5029. Trabelsi v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 845 F. 3d 1181. 

No. 17–5030. Williams v. Perritt, Superintendent, Lum-
berton Correctional Institution. C. A. 4th Cir. Certiorari 
denied. Reported below: 675 Fed. Appx. 348. 

No. 17–5031. Thomas v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 669 Fed. Appx. 537. 

No. 17–5032. Tikal v. United States; and Tikal v. United 
States District Court for the Eastern District of Cali-
fornia. C. A. 9th Cir. Certiorari denied. 

No. 17–5034. Moss v. Horton, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–5035. Poe v. Rapelje, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–5036. Owens v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 215 So. 3d 600. 
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No. 17–5038. Brooks v. America Home Key et al. C. A. 
11th Cir. Certiorari denied. Reported below: 677 Fed. Appx. 526. 

No. 17–5040. Davis v. United States. C. A. 5th Cir. Cer-
tiorari denied. 

No. 17–5041. Joseph v. Safehaven CEC et al. C. A. 3d 
Cir. Certiorari denied. 

No. 17–5042. Williams v. Folsom, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 677 Fed. Appx. 131. 

No. 17–5043. Wilson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–5044. Jamison v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 17–5045. LaSure v. South Carolina Department of 
Mental Health et al. C. A. 4th Cir. Certiorari denied. Re-
ported below: 675 Fed. Appx. 357. 

No. 17–5046. Jones v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 843 F. 3d 321. 

No. 17– 5047. Roberts v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. 

No. 17–5048. Sahu v. Minneapolis Community and Techni-
cal College et al. C. A. 8th Cir. Certiorari denied. Re-
ported below: 674 Fed. Appx. 606. 

No. 17–5049. Freeman v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–5050. Golden v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 854 F. 3d 1256. 

No. 17–5052. Hernandez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 675 Fed. Appx. 689. 

No. 17–5053. Garcia v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 683 Fed. Appx. 838. 

No. 17–5056. McSmith v. Bank of America, N. A. Ct. App. 
Ga. Certiorari denied. 
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No. 17–5057. Anderson v. Minnesota. Ct. App. Minn. 
Certiorari denied. 

No. 17–5058. Spillane v. New Jersey Department of Cor-
rections. Super. Ct. N. J., App. Div. Certiorari denied. 

No. 17–5059. Osterhoudt v. Florida. Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 214 So. 3d 550. 

No. 17–5060. Curtin v. Ranger Construction Industries, 
Inc., et al. Dist. Ct. App. Fla., 4th Dist. Certiorari denied. 
Reported below: 217 So. 3d 162. 

No. 17–5061. Hidou v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2016 IL App (1st) 
143903–U. 

No. 17–5062. Flie v. California. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 

No. 17–5066. Carter v. Illinois. App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 2017 IL App (1st) 
123589–UB. 

No. 17–5067. Wilson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 634 Fed. Appx. 718. 

No. 17–5068. Lopez v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. 

No. 17–5069. Thompson v. California. Sup. Ct. Cal. Cer-
tiorari denied. Reported below: 1 Cal. 5th 1043, 384 P. 3d 693. 

No. 17–5070. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 683 Fed. Appx. 189. 

No. 17–5071. Venable v. Johnson, Administrator, New 
Jersey State Prison, et al. C. A. 3d Cir. Certiorari 
denied. 

No. 17–5072. Rittall v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 688 Fed. Appx. 22. 

No. 17–5073. Cartwright v. Massachusetts. App. Ct. 
Mass. Certiorari denied. Reported below: 91 Mass. App. 1104, 
79 N. E. 3d 1109. 
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No. 17–5074. Rodriguez v. United States (Reported below: 
684 Fed. Appx. 379); and Parroquin-Luna v. United States 
(685 Fed. Appx. 326). C. A. 5th Cir. Certiorari denied. 

No. 17–5075. Davis v. Holloway, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–5076. Jackson v. Hogan et al. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 672 Fed. Appx. 870. 

No. 17–5077. Korfhage v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 683 Fed. Appx. 888. 

No. 17–5079. Corley, aka Iron v. United States. C. A. 2d 
Cir. Certiorari denied. Reported below: 679 Fed. Appx. 1. 

No. 17–5081. Casillas v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 853 F. 3d 215. 

No. 17–5082. McKenzie v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 686 Fed. Appx. 77. 

No. 17–5084. Montanez v. Cheesecake Factory Restau-
rants, Inc. C. A. 2d Cir. Certiorari denied. Reported below: 
675 Fed. Appx. 77. 

No. 17–5085. Kennedy v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 674 Fed. Appx. 977. 

No. 17–5086. Salinas v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 684 Fed. Appx. 408. 

No. 17–5087. Joyner v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 17–5088. Jackson v. Texas. Ct. App. Tex., 14th Dist. 
Certiorari denied. Reported below: 495 S. W. 3d 398. 

No. 17–5089. Pagliaccetti v. DelBaiso, Superintendent, 
State Correctional Institution at Mahanoy, et al. C. A. 
3d Cir. Certiorari denied. 

No. 17–5090. McNeal v. California. Ct. App. Cal., 2d App. 
Dist., Div. 6. Certiorari denied. 

No. 17–5091. McNeal v. California. Ct. App. Cal., 2d App. 
Dist., Div. 6. Certiorari denied. 
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No. 17–5092. McDonald v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 850 F. 3d 640. 

No. 17–5093. Jones v. Mirza et al. C. A. 3d Cir. Certiorari 
denied. Reported below: 685 Fed. Appx. 90. 

No. 17–5094. Mayer v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 679 Fed. Appx. 895. 

No. 17–5096. Bailey v. Ducart, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 684 Fed. Appx. 606. 

No. 17–5097. Poole v. Walton. Ct. App. Miss. Certiorari 
denied. Reported below: 214 So. 3d 1064. 

No. 17–5098. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–5099. Tibbs v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 685 Fed. Appx. 456. 

No. 17–5101. Corley v. Farrell et al. C. A. 2d Cir. Cer-
tiorari denied. 

No. 17–5103. Malak v. Grifn, Superintendent, Green 
Haven Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 17–5104. Jha v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 670 Fed. Appx. 815. 

No. 17–5105. Okere v. High et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 684 Fed. Appx. 290. 

No. 17–5106. Jordan v. Michigan. Ct. App. Mich. Certio-
rari denied. 

No. 17–5107. Margheim v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 677 Fed. Appx. 484. 

No. 17–5109. Henderson v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 841 F. 3d 623. 

No. 17–5110. Gleason v. Kansas. Sup. Ct. Kan. Certiorari 
denied. Reported below: 305 Kan. 794, 388 P. 3d 101. 

No. 17–5113. Tighe v. Berghuis, Warden. C. A. 6th Cir. 
Certiorari denied. 
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No. 17–5115. Tatum v. Massachusetts. App. Ct. Mass. 
Certiorari denied. Reported below: 90 Mass. App. 1113, 63 N. E. 
3d 63. 

No. 17–5117. Thomas v. Ohio. Ct. App. Ohio, 9th App. Dist., 
Summit County. Certiorari denied. Reported below: 2016-
Ohio-5507. 

No. 17–5119. Tyler v. Vannoy, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 17–5121. Thomas v. Sotera Defense Solution, Inc., 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 676 
Fed. Appx. 199. 

No. 17–5123. Mays v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 676 Fed. Appx. 192. 

No. 17–5124. Nash v. Optomec, Inc. C. A. 8th Cir. Certio-
rari denied. Reported below: 849 F. 3d 780. 

No. 17–5127. Pruett v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. 

No. 17–5128. Douglas v. Hovore et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 673 Fed. Appx. 676. 

No. 17–5129. Moss v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 17–5130. Pelino v. Hens-Greco et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 693 Fed. Appx. 104. 

No. 17–5132. Martinez v. Texas. Ct. App. Tex., 1st Dist. 
Certiorari denied. 

No. 17–5133. Murphy v. Department of Education. C. A. 
3d Cir. Certiorari denied. Reported below: 679 Fed. Appx. 107. 

No. 17–5134. Otrosinka v. Terris, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–5135. Pridgeon v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 853 F. 3d 1192. 

No. 17–5136. Martinez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 685 Fed. Appx. 306. 
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No. 17–5137. Ramirez v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 
Reported below: 684 Fed. Appx. 927. 

No. 17–5138. Rockwell v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 853 
F. 3d 758. 

No. 17–5139. Robinson v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 844 F. 3d 137. 

No. 17–5140. Suarez-Jimenez v. Supreme Court of Puerto 
Rico. C. A. 1st Cir. Certiorari denied. Reported below: 666 
Fed. Appx. 2. 

No. 17–5141. Salcedo v. Davey, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 672 Fed. Appx. 735. 

No. 17–5142. Quadri v. Speer, Acting Secretary of the 
Army. C. A. 5th Cir. Certiorari denied. Reported below: 688 
Fed. Appx. 269. 

No. 17–5143. Shulman v. Amazon.com.kydc, Inc., et al. 
C. A. 6th Cir. Certiorari denied. 

No. 17–5144. Lee v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 687 Fed. Appx. 584. 

No. 17–5145. Evans v. United States. C. A. 8th Cir. Cer-
tiorari denied. 

No. 17–5146. Diaz v. United States. C. A. Fed. Cir. Cer-
tiorari denied. Reported below: 853 F. 3d 1355. 

No. 17–5147. Ross v. Hall, Commissioner, Mississippi De-
partment of Corrections. C. A. 5th Cir. Certiorari denied. 

No. 17–5148. Stauffer v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 695 Fed. Appx. 916. 

No. 17–5149. Lehman v. Clarke, Superintendent, State 
Correctional Institution at Albion, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 17–5150. Leji v. Metropolitan Police Department 
et al. Ct. App. D. C. Certiorari denied. 
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No. 17–5151. Butler v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 225 So. 3d 802. 

No. 17–5153. Lambrix v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 
Reported below: 851 F. 3d 1158. 

No. 17–5154. Laursen v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 847 F. 3d 1026. 

No. 17–5156. Jackson v. Nebraska. Sup. Ct. Neb. Certio-
rari denied. Reported below: 296 Neb. 31, 892 N. W. 2d 67. 

No. 17–5157. Robinson v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 17–5158. Eakins v. Ferguson et al. Ct. Civ. App. Ala. 
Certiorari denied. Reported below: 241 So. 3d 690. 

No. 17–5159. Nesbitt v. Nebraska. Sup. Ct. Neb. Certio-
rari denied. Reported below: 296 Neb. xix. 

No. 17–5160. Maldonado Aguilar v. United States. C. A. 
8th Cir. Certiorari denied. 

No. 17–5161. Backstrom v. Davis, Director, Texas De-
partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 17–5162. Parnell v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 847 F. 3d 328. 

No. 17–5163. Biron v. Upton, Warden. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 670 Fed. Appx. 869. 

No. 17–5166. Curington, aka Currington v. United 
States. C. A. 3d Cir. Certiorari denied. 

No. 17–5167. Stevenson v. LeGrand, Warden, et al. 
C. A. 9th Cir. Certiorari denied. 

No. 17–5168. Robinson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 684 Fed. Appx. 901. 

No. 17–5169. Leon Sanchez v. Arizona. Ct. App. Ariz. 
Certiorari denied. 

No. 17–5170. Charles v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 843 F. 3d 1142. 
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No. 17–5171. Camacho-Santiago v. United States. C. A. 
1st Cir. Certiorari denied. Reported below: 851 F. 3d 81. 

No. 17–5172. Landman v. Dooley, Warden, et al. C. A. 
8th Cir. Certiorari denied. 

No. 17–5173. Johnson v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 17–5174. Davis v. Stephenson, Acting Warden. C. A. 
6th Cir. Certiorari denied. 

No. 17–5175. Boley v. Durets et al. C. A. 2d Cir. Certio-
rari denied. Reported below: 687 Fed. Appx. 40. 

No. 17–5176. Tucker v. Kentucky. Sup. Ct. Ky. Certio-
rari denied. 

No. 17–5177. Knox v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 687 Fed. Appx. 51. 

No. 17–5178. Roberson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–5179. Roedel v. Kirkegard, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 17–5180. Ruiz v. California. Ct. App. Cal., 4th App. 
Dist., Div. 2. Certiorari denied. 

No. 17–5182. Darnell v. Sherman, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–5183. Kabbaj v. American School of Tangier 
et al. (Reported below: 676 Fed. Appx. 109); and Kabbaj v. 
United States. C. A. 3d Cir. Certiorari denied. 

No. 17–5184. Martinez v. Washington. Ct. App. Wash. 
Certiorari denied. Reported below: 193 Wash. App. 1006. 

No. 17–5185. Dothard v. Palmer, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–5187. Sen v. Wyoming. Sup. Ct. Wyo. Certiorari de-
nied. Reported below: 2017 WY 30, 390 P. 3d 769. 
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No. 17–5188. Rivera Casanova v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 671 Fed. Appx. 
594. 

No. 17–5189. Price v. Sloan, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–5190. Wright v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 689 Fed. Appx. 483. 

No. 17–5191. Watts v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 2016 IL App (1st) 141446–U. 

No. 17–5192. Washington v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 17–5194. Nasouluck v. Haas, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–5196. Davenport v. Faller et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 687 Fed. Appx. 537. 

No. 17–5200. Chamblin v. Jenkins, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–5201. Stanton v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 17–5202. Snodgrass v. Virginia. Sup. Ct. Va. Certio-
rari denied. 

No. 17–5203. Schisler v. Domenico et al. C. A. 2d Cir. 
Certiorari denied. 

No. 17–5205. Royston v. United States; and 
No. 17–5206. Royston v. United States. C. A. 8th Cir. 

Certiorari denied. Reported below: 681 Fed. Appx. 534. 

No. 17–5207. Sims v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 685 Fed. Appx. 216. 

No. 17–5208. Schumaker v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–5209. Duarte v. Nolan et al. C. A. D. C. Cir. Cer-
tiorari denied. 
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No. 17–5210. Burns v. Obenland, Superintendent, Mon-
roe Correctional Complex. C. A. 9th Cir. Certiorari denied. 
Reported below: 689 Fed. Appx. 485. 

No. 17–5211. Jackson v. Pearson, Judge, United States 
District Court for the Northern District of Ohio. C. A. 
6th Cir. Certiorari denied. 

No. 17–5212. Jackson v. Lioi, Judge, United States Dis-
trict Court for the Northern District of Ohio. C. A. 6th 
Cir. Certiorari denied. 

No. 17–5213. Lujan v. Frauenheim, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–5214. James v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 17–5216. Comeaux v. McDowell, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 17–5217. Iordanov v. Deutsche Bank National Trust 
Co. App. Ct. Ill., 1st Dist. Certiorari denied. Reported below: 
2016 IL App (1st) 152656, 64 N. E. 3d 147. 

No. 17–5218. Gasca-Ruiz v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 852 F. 3d 1167. 

No. 17–5219. Henson v. Cain, Superintendent, Snake 
River Correctional Institution. C. A. 9th Cir. Certiorari 
denied. Reported below: 686 Fed. Appx. 514. 

No. 17–5220. Grubb v. United States. C. A. 4th Cir. Cer-
tiorari denied. 

No. 17–5221. Ketchum v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 17–5222. Louissaint v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 229 So. 3d 1243. 

No. 17–5223. Jaimes-Medero v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 686 Fed. Appx. 270. 

No. 17–5225. Polhill v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 681 Fed. Appx. 292. 
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No. 17–5226. Pettigrew v. Texas. Ct. App. Tex., 2d Dist. 
Certiorari denied. 

No. 17–5228. Nichols v. California. Sup. Ct. Cal. Certio-
rari denied. 

No. 17–5230. Gouveia v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 17–5231. Floyd v. Glenn Gardens Associates et al. 
Ct. App. N. Y. Certiorari denied. Reported below: 29 N. Y. 3d 
942, 73 N. E. 3d 845. 

No. 17–5232. Irizarry v. Ryan, Director, Arizona Depart-
ment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 17–5233. Washington v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–5234. Taumoepeau v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 689 Fed. Appx. 569. 

No. 17–5235. Terry v. United States. C. A. 4th Cir. Cer-
tiorari denied. 

No. 17–5236. Young v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 685 Fed. Appx. 832. 

No. 17–5237. Tollefson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 853 F. 3d 481. 

No. 17–5238. Forquer v. Samuel I. White, P. C., et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 683 Fed. 
Appx. 221. 

No. 17–5240. Roberts v. Buchanah. C. A. 11th Cir. Cer-
tiorari denied. 

No. 17–5241. Schwers v. City of Albuquerque, New Mex-
ico, et al. C. A. 10th Cir. Certiorari denied. Reported below: 
685 Fed. Appx. 670. 

No. 17–5245. Reilly v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 222 So. 3d 1211. 

No. 17–5246. Smith v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. 
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No. 17–5247. Arpino v. Washoe County Board of Commis-
sioners et al. Ct. App. Nev. Certiorari denied. Reported 
below: 133 Nev. 980. 

No. 17–5248. Belyew v. Superior Court of California, 
Colusa County, et al. Sup. Ct. Cal. Certiorari denied. 

No. 17–5249. Molnar v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 688 Fed. Appx. 427. 

No. 17–5250. Prophet v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 17–5251. Petrucelli v. Rusin. C. A. 2d Cir. Certio-
rari denied. 

No. 17–5253. Booker v. Clarke, Director, Virginia De-
partment of Corrections, et al. C. A. 4th Cir. Certiorari 
denied. Reported below: 678 Fed. Appx. 152. 

No. 17–5254. Schmidt v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 845 F. 3d 153. 

No. 17–5258. Neal v. Pennsylvania et al. Sup. Ct. Pa. 
Certiorari denied. Reported below: 641 Pa. 488, 168 A. 3d 1271. 

No. 17–5260. Monroe v. Christianson. C. A. 7th Cir. Cer-
tiorari denied. 

No. 17–5262. Baker v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 680 Fed. Appx. 861. 

No. 17–5263. Militello v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 17–5264. Johnson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 686 Fed. Appx. 279. 

No. 17–5265. Lee v. Bordelon et al. C. A. 5th Cir. Cer-
tiorari denied. 

No. 17–5266. Castruita-Escobedo v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 685 Fed. Appx. 341. 

No. 17–5268. Dyab v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 855 F. 3d 919. 

No. 17–5270. Allen v. Superior Court of Pennsylvania 
et al. Sup. Ct. Pa. Certiorari denied. 
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No. 17–5271. Whitiker v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 17–5272. Whatley v. United States. Ct. App. D. C. 
Certiorari denied. 

No. 17–5273. Brooks v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 678 Fed. Appx. 755. 

No. 17–5274. Brown v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 658 Fed. Appx. 100. 

No. 17–5275. Jones v. Papillon. Sup. Ct. Iowa. Certiorari 
denied. Reported below: 892 N. W. 2d 763. 

No. 17–5276. Lopez-Romo v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 687 Fed. Appx. 597. 

No. 17–5278. Eason v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 854 F. 3d 922. 

No. 17–5279. Espinoza-Horiuchi v. Wal-Mart Stores, Inc. 
C. A. 10th Cir. Certiorari denied. Reported below: 688 Fed. 
Appx. 591. 

No. 17–5281. Geraldo v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 687 Fed. Appx. 101. 

No. 17–5282. Hoskins v. Pierce, Warden, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 17–5284. Hilderbrand v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 687 Fed. Appx. 361. 

No. 17–5285. Jones v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 854 F. 3d 737. 

No. 17–5286. Jones v. Cranford. C. A. 4th Cir. Certiorari 
denied. Reported below: 671 Fed. Appx. 225. 

No. 17–5287. Becerrada v. California. Sup. Ct. Cal. 
Certiorari denied. Reported below: 2 Cal. 5th 1009, 393 
P. 3d 114. 

No. 17–5288. Eberhardt v. Link, Superintendent, State 
Correctional Institution at Graterford, et al. C. A. 3d 
Cir. Certiorari denied. 
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No. 17–5289. Burkett v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 684 Fed. Appx. 443. 

No. 17–5290. Kadamovas v. Lockett, Warden, et al. C. A. 
7th Cir. Certiorari denied. 

No. 17–5291. Lancaster v. Mississippi. Sup. Ct. Miss. 
Certiorari denied. 

No. 17–5292. Light v. Elledge, Individually and in His 
Ofcial Capacity as Judge, Superior Court of Cochise 
County, Arizona, et al. C. A. 9th Cir. Certiorari denied. 

No. 17–5293. Rodriguez v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 17–5294. Singleton v. Cooley, Warden. C. A. 5th Cir. 
Certiorari denied. Reported below: 679 Fed. Appx. 363. 

No. 17–5295. Rusk v. Warner. C. A. 10th Cir. Certiorari 
denied. Reported below: 693 Fed. Appx. 778. 

No. 17–5297. Sims v. United States. C. A. 8th Cir. Certio-
rari denied. Reported below: 847 F. 3d 630. 

No. 17–5298. Rivera v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 673 Fed. Appx. 602. 

No. 17–5299. Riley v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 685 Fed. Appx. 390. 

No. 17–5300. Medrano Ayala v. Davis, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 829 F. 3d 1081. 

No. 17–5301. Morse v. Laxalt, Attorney General of Ne-
vada, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 687 Fed. Appx. 662. 

No. 17–5302. O’Neill v. Sherman, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–5303. Murillo-Salgado v. United States. C. A. 
8th Cir. Certiorari denied. Reported below: 854 F. 3d 407. 

No. 17–5304. O’Neil v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 671 Fed. Appx. 758. 
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No. 17–5306. Casillas-Perez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 688 Fed. Appx. 439. 

No. 17–5307. Chelmowski v. AT&T Mobility, LLC. C. A. 
7th Cir. Certiorari denied. Reported below: 678 Fed. Appx. 
420. 

No. 17–5308. Ortuno Alvear v. United States. C. A. 11th 
Cir. Certiorari denied. 

No. 17–5309. Bush v. Ballard, Warden. Sup. Ct. App. 
W. Va. Certiorari denied. 

No. 17–5311. Thorn v. McGary et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 684 Fed. Appx. 430. 

No. 17–5312. Williams v. Clarke, Director, Virginia De-
partment of Corrections. Sup. Ct. Va. Certiorari denied. 

No. 17–5313. Wilkins v. Wilkins. Ct. Sp. App. Md. Certio-
rari denied. Reported below: 231 Md. App. 725. 

No. 17–5314. Young v. Perez et al. C. A. 9th Cir. Certio-
rari denied. 

No. 17–5315. Wilson v. Brittain, Superintendent, State 
Correctional Institution at Frackville, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 17–5316. Victoria v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 17–5317. Ventura v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 17–5318. Vazquez v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 854 F. 3d 126. 

No. 17–5320. Ralph v. Phillips, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–5321. Cardena et al. v. United States. C. A. 7th 
Cir. Certiorari denied. Reported below: 842 F. 3d 959. 

No. 17–5322. Benner v. Johnson. Sup. Jud. Ct. Me. Certio-
rari denied. 
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No. 17–5323. Mitchell v. Pszczolkowski, Warden. C. A. 
4th Cir. Certiorari denied. Reported below: 685 Fed. Appx. 
215. 

No. 17–5324. Olson v. Kopel et al. C. A. 8th Cir. Certio-
rari denied. Reported below: 673 Fed. Appx. 605. 

No. 17–5325. Owens v. Duncan, Warden, et al. C. A. 7th 
Cir. Certiorari denied. 

No. 17–5327. Cook v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 686 Fed. Appx. 662. 

No. 17–5328. Johnson v. Murphy, Judge, District Court 
of Grayson County, Texas. Sup. Ct. Tex. Certiorari denied. 

No. 17–5329. Pryor v. Ryan, Director, Arizona Depart-
ment of Corrections, et al. C. A. 9th Cir. Certiorari denied. 

No. 17–5330. Coleman v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 677 Fed. Appx. 89. 

No. 17–5332. Day v. United States. C. A. 4th Cir. Certio-
rari denied. 

No. 17–5333. Davis v. Simmerson et al. C. A. 9th Cir. 
Certiorari denied. 

No. 17–5334. Elliott v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 17–5335. Crosby v. Alabama. Ct. Crim. App. Ala. Cer-
tiorari denied. 

No. 17–5336. Ellis v. Werlich, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 17–5337. Crutcheld v. Williamson County Public 
Defender’s Ofce. Sup. Ct. Ill. Certiorari denied. 

No. 17–5338. Sillas v. Pollard, Warden. Ct. App. Wis. 
Certiorari denied. 

No. 17–5339. Ray v. California. Sup. Ct. Cal. Certiorari 
denied. 
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No. 17–5340. Sanjar v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 853 F. 3d 190. 

No. 17–5341. Steele v. Social Security Administration; 
and Richards v. Social Security Administration. C. A. 2d 
Cir. Certiorari denied. 

No. 17–5342. Parker v. Hunting Point Apartments, LLC, 
aka Bridgeyard Apartments, et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 675 Fed. Appx. 377. 

No. 17–5345. Kinnemore v. Moore. Ct. App. Ga. Certio-
rari denied. 

No. 17–5348. Netzer v. Ofce of Lawyer Regulation 
et al. C. A. 7th Cir. Certiorari denied. Reported below: 851 
F. 3d 647. 

No. 17–5349. Perez-Diaz v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 689 Fed. Appx. 873. 

No. 17–5353. Sweets v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 691 Fed. Appx. 90. 

No. 17–5355. Brooks v. United States. C. A. 2d Cir. Cer-
tiorari denied. 

No. 17–5357. Carter v. Michigan. Ct. App. Mich. Certio-
rari denied. 

No. 17–5358. Constance v. Uttecht, Superintendent, 
Coyote Ridge Corrections Center. C. A. 9th Cir. Certio-
rari denied. 

No. 17–5359. Curtis v. Kemper, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 17–5360. Coleman v. Hill, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–5361. Cook v. Michigan. Ct. App. Mich. Certiorari 
denied. 

No. 17–5364. Dae Hyuck Ko v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 682 Fed. Appx. 
247. 
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No. 17–5365. Martinez v. DelBalso, Superintendent, 
State Correctional Institution at Mahanoy, et al. C. A. 
3d Cir. Certiorari denied. 

No. 17– 5366. Burkhardt v. Bradt, Superintendent, 
Attica Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 17–5367. Moore v. Holland, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–5368. Darby v. McKee et al. C. A. 3d Cir. Certio-
rari denied. 

No. 17–5369. Enmon v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 686 Fed. Appx. 769. 

No. 17–5370. James v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 686 Fed. Appx. 211. 

No. 17–5371. John v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 683 Fed. Appx. 589. 

No. 17–5372. Cooper v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 227 So. 3d 577. 

No. 17–5373. Diaz v. Bragg, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 671 Fed. Appx. 220. 

No. 17–5374. Coleman v. Lewis, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 17–5375. Gouch-Onassis v. United States. C. A. 9th 
Cir. Certiorari denied. 

No. 17–5376. Girma v. Equal Employment Opportunity 
Commission. C. A. 4th Cir. Certiorari denied. Reported 
below: 678 Fed. Appx. 97. 

No. 17–5378. Galloway v. Wilson, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 685 Fed. Appx. 181. 

No. 17–5382. Gipson v. Mnuchin, Secretary of the Treas-
ury. C. A. 11th Cir. Certiorari denied. Reported below: 675 
Fed. Appx. 960. 

No. 17–5383. Castonguay v. Nebraska. Ct. App. Neb. 
Certiorari denied. Reported below: 24 Neb. App. lxviii. 
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No. 17–5384. Dinning v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 678 Fed. Appx. 112. 

No. 17–5386. Gordon v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 852 F. 3d 126. 

No. 17–5387. Fleischauer v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 671 Fed. Appx. 691. 

No. 17–5388. Galvan-Salazar v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 688 Fed. Appx. 440. 

No. 17–5389. Garibo-Galeana v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 689 Fed. Appx. 573. 

No. 17–5390. Grant v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 850 F. 3d 209. 

No. 17–5391. Baker v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 689 Fed. Appx. 864. 

No. 17–5392. Barmore v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 17–5394. Blake v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 858 F. 3d 1134. 

No. 17–5395. Brown v. Scott, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–5396. Grammer v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 17–5398. Lindell v. Pollard et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 681 Fed. Appx. 518. 

No. 17–5399. Lenoir v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 673 Fed. Appx. 444. 

No. 17–5400. Branch v. Shanes, Judge, Circuit Court of 
Illinois, Lake County. Sup. Ct. Ill. Certiorari denied. 

No. 17–5401. Smith v. Jones, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 17–5403. Scotton v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 17–5404. Stanishia v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 687 Fed. Appx. 183. 

No. 17–5405. Durand v. Massachusetts. Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 475 Mass. 657, 59 
N. E. 3d 1152. 

No. 17–5408. Allen v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 854 F. 3d 428. 

No. 17–5413. Boyd v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 685 Fed. Appx. 688. 

No. 17–5414. Clemons v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–5418. Ford v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 688 Fed. Appx. 309. 

No. 17–5419. Brewer v. Herald et al. C. A. 2d Cir. Cer-
tiorari denied. 

No. 17–5421. Hernandez-Cardona v. United States. 
C. A. 2d Cir. Certiorari denied. 

No. 17–5422. Iannucci v. Michigan et al. C. A. 6th Cir. 
Certiorari denied. 

No. 17–5428. Herrera v. Grounds, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–5429. Green v. Dunlap, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 684 Fed. Appx. 294. 

No. 17–5435. Allen v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 686 Fed. Appx. 289. 

No. 17–5436. Quintero v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 689 Fed. Appx. 307. 

No. 17–5439. Lopez-Martinez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 688 Fed. 
Appx. 277. 

No. 17–5441. Dewey v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 689 Fed. Appx. 861. 
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No. 17–5443. Reath v. Social Security Administration. 
C. A. 4th Cir. Certiorari denied. Reported below: 689 Fed. 
Appx. 755. 

No. 17–5446. Nguyen Vu v. Wetzel, Secretary, Pennsyl-
vania Department of Corrections, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 17–5448. Thomas v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–5455. Peters v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 678 Fed. Appx. 890. 

No. 17–5458. Ottogalli v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 690 Fed. Appx. 881. 

No. 17–5459. Doggins v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 17–5462. Esty v. Jones, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 17–5463. Rushing v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 127 A. 3d 400. 

No. 17–5464. Re v. United States. C. A. 2d Cir. Certiorari 
denied. Reported below: 682 Fed. Appx. 33. 

No. 17–5468. Lyles v. Joyner, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 684 Fed. Appx. 313. 

No. 17–5469. Kirby et al. v. O’Dens et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 673 Fed. Appx. 880. 

No. 17–5470. Loredo-Lopez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 689 Fed. Appx. 248. 

No. 17–5473. Hobbs v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 17–5475. Fowler v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 678 Fed. Appx. 619. 

No. 17–5481. Williams v. Georgia. Ct. App. Ga. Certiorari 
denied. Reported below: 337 Ga. App. 381, 787 S. E. 2d 333. 
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No. 17–5482. Littles v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 688 Fed. Appx. 321. 

No. 17–5486. Abston v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–5487. Ward v. United States. C. A. 8th Cir. Cer-
tiorari denied. 

No. 17–5492. Damian Lopez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 690 Fed. Appx. 275. 

No. 17–5496. Wright v. New York. App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Certiorari denied. 

No. 17–5497. Carroll v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 685 Fed. Appx. 303. 

No. 17–5498. Burns v. United States. C. A. 1st Cir. Cer-
tiorari denied. 

No. 17–5500. Davis v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 855 F. 3d 587. 

No. 17–5501. Carson v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 855 F. 3d 828. 

No. 17–5502. Barbosa Ortiz v. Jones, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 17–5504. Paschall v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 692 Fed. Appx. 937. 

No. 17–5505. Leech v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 669 Fed. Appx. 642. 

No. 17–5511. Schuenke v. Smith, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 17–5514. Stone v. Emmons, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 17–5516. Robertson v. Pichon, Judge, Santa Clara 
Superior Court, California, et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 849 F. 3d 1173. 
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No. 17–5517. Liso v. Marquis, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–5519. Patel v. Martuscello. C. A. 2d Cir. Certio-
rari denied. 

No. 17–5521. Castrillon-Sanchez v. United States. C. A. 
1st Cir. Certiorari denied. Reported below: 861 F. 3d 26. 

No. 17–5522. Diaz-Rosado v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 857 F. 3d 116. 

No. 17–5526. Browdy v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–5529. Holt v. Texas. Ct. App. Tex., 5th Dist. Cer-
tiorari denied. 

No. 17–5530. Allen v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 17–5534. Manns v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 690 Fed. Appx. 347. 

No. 17–5537. Glover v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 681 Fed. Appx. 432. 

No. 17–5540. Littrell v. Krueger, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 17–5542. Pringle v. McFadden, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 683 Fed. Appx. 239. 

No. 17–5545. Duka v. United States (two judgments). C. A. 
3d Cir. Certiorari denied. 

No. 17–5548. Wooten v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 696 Fed. Appx. 337. 

No. 17–5549. Williams v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 690 Fed. Appx. 980. 

No. 17–5551. Williams v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 864 F. 3d 826. 

No. 17–5552. Tate v. Bunting, Warden. C. A. 6th Cir. 
Certiorari denied. 
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No. 17–5555. Sanchez-Colberg v. United States. C. A. 
1st Cir. Certiorari denied. Reported below: 856 F. 3d 180. 

No. 17–5557. Rishor v. United States. C. A. 9th Cir. Cer-
tiorari denied. 

No. 17–5559. Riley v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 856 F. 3d 326. 

No. 17–5564. Nunn v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 853 F. 3d 190. 

No. 17–5565. Patterson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 853 F. 3d 298. 

No. 17–5569. Simmons v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 683 Fed. Appx. 522. 

No. 17–5573. White v. Steele, Warden. C. A. 8th Cir. 
Certiorari denied. Reported below: 853 F. 3d 486. 

No. 17–5574. Taylor v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 251 N. C. App. 723, 795 S. E. 
2d 156. 

No. 17–5576. Barr v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 17–5579. Valdes v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 688 Fed. Appx. 739. 

No. 17–5583. Reeves v. Hampton Forest Apartments 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 689 
Fed. Appx. 768. 

No. 17–5584. Syms v. Murphy, Warden. C. A. 2d Cir. Cer-
tiorari denied. 

No. 17–5586. Strong v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 844 F. 3d 133. 

No. 17–5587. Smith v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 694 Fed. Appx. 703. 

No. 17–5588. Sinclair v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 689 Fed. Appx. 173. 
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No. 17–5590. Myers v. North Carolina et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 673 Fed. Appx. 310. 

No. 17–5591. Natal v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 849 F. 3d 530. 

No. 17–5594. Magallanes-Flores v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 687 Fed. Appx. 233. 

No. 17–5595. Brown v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 680 Fed. Appx. 583. 

No. 17–5597. Monsalvatge v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 850 F. 3d 483 and 689 Fed. 
Appx. 680. 

No. 17–5599. Conlan v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 680 Fed. Appx. 339. 

No. 17–5600. Austin v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–5604. Woodley v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 17–5606. Burke v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 863 F. 3d 1355. 

No. 17–5608. Chavez v. United States. C. A. 9th Cir. Cer-
tiorari denied. 

No. 17–5610. Breeden v. Kelley, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 17–5612. Rubio-Munoz v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 691 Fed. Appx. 306. 

No. 17–5614. Salwan v. Matal, Interim Director, United 
States Patent and Trademark Ofce. C. A. Fed. Cir. Cer-
tiorari denied. Reported below: 681 Fed. Appx. 938. 

No. 17–5615. Brandt v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–5616. Moose, aka Moose Bey v. Krueger, Warden. 
C. A. 7th Cir. Certiorari denied. 
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No. 17–5620. Baert v. Muniz, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 17–5621. Perry v. United States. C. A. 1st Cir. Cer-
tiorari denied. 

No. 17–5624. Brown v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 700 Fed. Appx. 976. 

No. 17–5629. Matthews v. Texas. Ct. App. Tex., 14th Dist. 
Certiorari denied. Reported below: 513 S. W. 3d 45. 

No. 17–5630. Adam Lizarraga v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 682 Fed. Appx. 529. 

No. 17–5631. McCoy v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 692 Fed. Appx. 17. 

No. 17–5632. Bueno-Beltran v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 857 F. 3d 65. 

No. 17–5641. Williams v. Larkins, Superintendent, Po-
tosi Correctional Center. Sup. Ct. Mo. Certiorari denied. 

No. 17–5642. Williams v. Grifth, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 17–5643. Martinovich v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 17–5644. Jackson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 692 Fed. Appx. 688. 

No. 17–5647. Majano-Chica v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 689 Fed. Appx. 356. 

No. 17–5655. Perez-Carrera v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 686 Fed. Appx. 15. 

No. 17–5656. Agho-Allen v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 17–5657. Charles v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 17–5658. Enrique-Ascencio v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 857 F. 3d 668. 
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No. 17–5673. Brown v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 689 Fed. Appx. 76. 

No. 17–5675. Stegawski v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 687 Fed. Appx. 509. 

No. 17–5685. Bell v. United States. C. A. 7th Cir. Certio-
rari denied. Reported below: 819 F. 3d 310. 

No. 17–5688. Edwards v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 857 F. 3d 420. 

No. 17–5695. Bergman v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 852 F. 3d 1046. 

No. 17–5698. Jean-Charles v. United States. C. A. 11th 
Cir. Certiorari denied. 

No. 17–5699. Clark v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 680 Fed. Appx. 470. 

No. 17–5709. Patino-Mancia v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 637 Fed. Appx. 168. 

No. 17–5714. Leffebre v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 17–5715. Jockisch v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 857 F. 3d 1122. 

No. 17–5717. O’Neal v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–5719. McDufe v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 691 Fed. Appx. 568. 

No. 17–5729. Beasley v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 700 Fed. Appx. 394. 

No. 17–5730. Hunter v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 691 Fed. Appx. 313. 

No. 17–5731. Cooper v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 688 Fed. Appx. 410. 

No. 17–5733. Houston v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 683 Fed. Appx. 434. 
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No. 17–5734. Alvarez Vasquez v. United States. C. A. 
11th Cir. Certiorari denied. 

No. 17–5736. Vanmeter v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 689 Fed. Appx. 809. 

No. 17–5737. Wolf v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 691 Fed. Appx. 438. 

No. 17–5749. Palmer v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 854 F. 3d 39. 

No. 17–5765. Ultsch v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 690 Fed. Appx. 127. 

No. 16–1159. Florida v. Simmons. Sup. Ct. Fla. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 207 So. 3d 860. 

No. 16–1167. Ohio v. Moore. Sup. Ct. Ohio. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 149 Ohio St. 3d 557, 2016-Ohio-
8288, 76 N. E. 3d 1127. 

No. 16–1170. Florida v. Franklin. Sup. Ct. Fla. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 209 So. 3d 1241. 

No. 16–1303. Solidfx, LLC v. Jeppesen Sanderson, Inc. 
C. A. 10th Cir. Certiorari denied. Justice Alito and Justice 
Gorsuch took no part in the consideration or decision of this 
petition. Reported below: 841 F. 3d 827. 

No. 16–1305. Nies et al. v. Town of Emerald Isle, North 
Carolina. Ct. App. N. C. Motion of Owners' Counsel of 
America et al. for leave to fle brief as amici curiae granted. 
Certiorari denied. Reported below: 244 N. C. App. 81, 780 S. E. 
2d 187. 

No. 16–1321. Wong v. Anderson et al. C. A. 9th Cir. Cer-
tiorari denied. Justice Breyer took no part in the consider-
ation or decision of this petition. Reported below: 669 Fed. Appx. 
461. 

No. 16–1323. Supreme Court of New Mexico et al. v. 
United States; and 
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No. 16–1450. United States v. Supreme Court of New 
Mexico et al. C. A. 10th Cir. Certiorari denied. Justice 
Gorsuch took no part in the consideration or decision of these 
petitions. Reported below: 839 F. 3d 888. 

No. 16–1343. Pellegrini et al. v. United States District 
Court for the Eastern District of California et al. 
C. A. 9th Cir. Certiorari before judgment denied. 

No. 16–1351. Board of County Commissioners of Otero 
County, New Mexico v. United States. C. A. 10th Cir. Cer-
tiorari denied. Justice Gorsuch took no part in the consider-
ation or decision of this petition. Reported below: 843 F. 3d 1208. 

No. 16–1354. United States ex rel. Grynberg v. Agave 
Energy Co. et al. C. A. 10th Cir. Certiorari denied. Jus-
tice Gorsuch took no part in the consideration or decision of 
this petition. Reported below: 845 F. 3d 1010. 

No. 16–1394. Karsjens et al. v. Piper et al. C. A. 8th Cir. 
Motion of Association for the Treatment of Sexual Abusers for 
leave to fle brief as amicus curiae granted. Certiorari denied. 
Reported below: 845 F. 3d 394. 

No. 16–1399. Ethicon, Inc., et al. v. Huskey et vir. C. A. 
4th Cir. Certiorari denied. Justice Alito took no part in the 
consideration or decision of this petition. Reported below: 848 
F. 3d 151. 

No. 16–1426. Tartt v. Magna Health Systems et al. 
C. A. 7th Cir. Certiorari denied. Justice Gorsuch took no 
part in the consideration or decision of this petition. 

No. 16–1429. Scott v. King, Chapter 7 Trustee, et al. 
C. A. 10th Cir. Certiorari denied. Justice Gorsuch took no 
part in the consideration or decision of this petition. Reported 
below: 839 F. 3d 1290. 

No. 16–1439. Mendiola v. Sessions, Attorney General. 
C. A. 10th Cir. Certiorari denied. Justice Gorsuch took no 
part in the consideration or decision of this petition. Reported 
below: 655 Fed. Appx. 653. 

No. 16–1446. Southern Baptist Hospital of Florida, Inc. 
v. Charles, as Next Friend and Guardian of His Sister, 
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Charles, et al. Sup. Ct. Fla. Motion for leave to fle brief in 
opposition under seal with redacted copies for the public record 
granted. Motion for leave to fle a motion for just damages and 
costs pursuant to this Court's Rule 42.2 under seal with redacted 
copies for the public record granted. Motion for leave to fle 
a response to motion for leave to fle a motion for just damages 
and costs pursuant to Rule 42.2 under seal with redacted copies 
for the public record granted. Motion for just damages and 
costs pursuant to Rule 42.2 denied. Certiorari denied. Reported 
below: 209 So. 3d 1199. 

No. 16–1487. Suture Express, Inc. v. Owens & Minor Dis-
tribution, Inc., et al. C. A. 10th Cir. Certiorari denied. 
Justice Gorsuch took no part in the consideration or decision 
of this petition. Reported below: 851 F. 3d 1029. 

No. 16–1518. Florida v. Walls. Sup. Ct. Fla. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 213 So. 3d 340. 

No. 16–8470. Maqagi v. Horizon Lamps, Inc., et al. C. A. 
3d Cir. Motion of petitioner for reconsideration of order denying 
leave to proceed in forma pauperis granted. The order entered 
May 30, 2017, [581 U. S. 1005] vacated. Certiorari denied. 

No. 16–8949. Grigsby v. Dick, Judge, District Court of 
Kansas, Reno County, et al. C. A. 10th Cir. Certiorari de-
nied. Justice Gorsuch took no part in the consideration or 
decision of this petition. Reported below: 671 Fed. Appx. 1031. 

No. 16–9071. Bailey v. Carson et al. Ct. App. Md. Mo-
tion of Bruce R. Jacob for leave to file brief as amicus curiae 
granted. Certiorari denied. Reported below: 450 Md. 107, 146 
A. 3d 465. 

No. 16–9108. Okawaki v. First Hawaiian Bank et al. 
C. A. 9th Cir. Certiorari denied. Justice Alito took no part 
in the consideration or decision of this petition. Reported below: 
682 Fed. Appx. 614. 

No. 16–9132. Lambert v. Louisiana. Ct. App. La., 4th Cir. 
Motion of Criminal Justice Reform Clinic for leave to file brief 
as amicus curiae granted. Certiorari denied. Reported below: 
2015–0886 (La. App. 4 Cir. 1/20/16), 186 So. 3d 728. 
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No. 16–9139. Wolfe v. Bryant, Warden. C. A. 10th Cir. 
Certiorari denied. Justice Gorsuch took no part in the consid-
eration or decision of this petition. Reported below: 678 Fed. 
Appx. 631. 

No. 16–9178. Boyd v. Executive Office for United States 
Attorneys et al. C. A. D. C. Cir. Certiorari denied. Jus-
tice Kagan took no part in the consideration or decision of this 
petition. 

No. 16–9240. Juszczyk v. United States. C. A. 10th Cir. 
Certiorari denied. Justice Gorsuch took no part in the consid-
eration or decision of this petition. Reported below: 844 F. 3d 
1213. 

No. 16–9333. Sirleaf et al. v. Robinson et al. C. A. 4th 
Cir. Certiorari before judgment denied. 

No. 16–9348. Wright v. United States. C. A. 10th Cir. 
Certiorari denied. Justice Gorsuch took no part in the consid-
eration or decision of this petition. Reported below: 848 F. 3d 
1274. 

No. 16–9390. John v. United States. C. A. 10th Cir. Cer-
tiorari denied. Justice Gorsuch took no part in the consid-
eration or decision of this petition. Reported below: 849 F. 3d 
912. 

No. 16–9434. Brooks v. Archuleta, Warden, et al. C. A. 
10th Cir. Certiorari denied. Justice Gorsuch took no part in 
the consideration or decision of this petition. Reported below: 
681 Fed. Appx. 705. 

No. 16–9445. Fogle v. Palomino. C. A. 10th Cir. Certiorari 
denied. Justice Gorsuch took no part in the consideration or 
decision of this petition. Reported below: 687 Fed. Appx. 730. 

No. 16–9476. Simpson v. United States. C. A. 10th Cir. 
Certiorari denied. Justice Gorsuch took no part in the consid-
eration or decision of this petition. Reported below: 845 F. 3d 
1039. 

No. 16–9485. Powell v. United States. C. A. 4th Cir. 
Certiorari denied. Justice Kagan took no part in the consider-
ation or decision of this petition. Reported below: 850 F. 3d 145. 
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No. 16–9490. Jordan v. United States. C. A. 10th Cir. 
Certiorari denied. Justice Gorsuch took no part in the consid-
eration or decision of this petition. Reported below: 678 Fed. 
Appx. 759. 

No. 16–9492. Sample v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Justice Alito took no part in the consider-
ation or decision of this petition. Reported below: 159 A. 3d 588. 

No. 16–9539. Combs v. United States District Court for 
the Eastern District of Kentucky. C. A. 6th Cir. Certio-
rari denied. Justice Kagan took no part in the consideration 
or decision of this petition. 

No. 16–9577. Salazar v. Green, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Justice Gorsuch took no part in the 
consideration or decision of this petition. Reported below: 677 
Fed. Appx. 487. 

No. 16–9607. Rojem v. Royal, Warden. C. A. 10th Cir. 
Certiorari denied. Justice Gorsuch took no part in the consid-
eration or decision of this petition. Reported below: 673 Fed. 
Appx. 797. 

No. 16–9628. Hernandez v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con-
sideration or decision of this petition. 

No. 17–44. Hackford v. Utah et al. C. A. 10th Cir. Cer-
tiorari denied. Justice Gorsuch took no part in the consider-
ation or decision of this petition. Reported below: 845 F. 3d 1325. 

No. 17–104. Granados v. Crowley County Correctional 
Facility et al. C. A. 10th Cir. Certiorari denied. Justice 
Gorsuch took no part in the consideration or decision of this 
petition. Reported below: 670 Fed. Appx. 972. 

No. 17–129. M. C. v. C. M. Ct. App. Cal., 2d App. Dist., 
Div. 1. Motions of Concerned United Birthparents, Inc., Ameri-
can College of Pediatricians et al., American Association of Pro-
Life Obstetricians & Gynecologists et al., and 15 Feminist Aca-
demics and Advocates for leave to fle briefs as amici curiae 
granted. Certiorari denied. Reported below: 7 Cal. App. 5th 
1188, 213 Cal. Rptr. 3d 351. 
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No. 17–134. Edelman v. Schultz. C. A. 2d Cir. Certiorari 
denied. Justice Sotomayor took no part in the consideration 
or decision of this petition. Reported below: 683 Fed. Appx. 60. 

No. 17–138. Abeles v. Metropolitan Washington Air-
ports Authority. C. A. 4th Cir. Motions of National Jewish 
Commission on Law and Public Affairs, American Center for Law 
and Justice et al., and Becket Fund for Religious Liberty et al. for 
leave to fle briefs as amici curiae granted. Certiorari denied. 
Reported below: 676 Fed. Appx. 170. 

No. 17–148. Gaudelli v. United States. C. A. 3d Cir. Cer-
tiorari denied. Justice Alito took no part in the consideration 
or decision of this petition. Reported below: 688 Fed. Appx. 115. 

No. 17–5033. Twitty v. United States. C. A. 10th Cir. 
Certiorari denied. Justice Gorsuch took no part in the consid-
eration or decision of this petition. Reported below: 689 Fed. 
Appx. 890. 

No. 17–5102. Cooper v. United States. C. A. 2d Cir. Cer-
tiorari denied. Justice Sotomayor and Justice Kagan took 
no part in the consideration or decision of this petition. 

No. 17–5227. Norwood v. United States. C. A. 3d Cir. 
Certiorari denied. Justice Alito and Justice Kagan took no 
part in the consideration or decision of this petition. 

No. 17–5296. Rollins v. United States. C. A. 10th Cir. 
Certiorari denied. Justice Gorsuch took no part in the consid-
eration or decision of this petition. 

No. 17–5447. Washington v. Roberts et al. C. A. 10th Cir. 
Certiorari denied. Justice Gorsuch took no part in the consid-
eration or decision of this petition. Reported below: 846 F. 3d 
1283. 

No. 17–5566. Brown v. United States. C. A. 11th Cir. 
Certiorari denied. Justice Kagan took no part in the consid-
eration or decision of this petition. Reported below: 688 Fed. 
Appx. 644. 

No. 17–5582. Hernando Rodriguez v. United States. 
C. A. 2d Cir. Certiorari denied. Justice Sotomayor and Jus-
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tice Kagan took no part in the consideration or decision of this 
petition. Reported below: 679 Fed. Appx. 41. 

Rehearing Denied 

No. 16–872. Halloran v. United States, 580 U. S. 1119; 
No. 16–1014. Tabone v. United States, 580 U. S. 1201; 
No. 16–7716. Jackson v. Bryson, Commissioner, Georgia 

Department of Corrections, et al., 582 U. S. 933; 
No. 16–8090. Villaverde v. Smith, Warden, et al., 581 

U. S. 961; 
No. 16–8235. Dewberry v. Allbaugh, Director, Okla-

homa Department of Corrections, 581 U. S. 978; 
No. 16–8513. Smith v. Shariat et al., 581 U. S. 1009; 
No. 16–8549. Sturgis v. Suardini et al., 581 U. S. 1009; 
No. 16–8555. Stoddart v. Davis, Director, Texas Depart-

ment of Criminal Justice, Correctional Institutions Divi-
sion, 581 U. S. 1020; 

No. 16–8716. In re Gleis, 582 U. S. 914; 
No. 16–8754. Earl v. Foster, Warden, 582 U. S. 907; 
No. 16–8758. Smiley v. Ferguson, Superintendent, State 

Correctional Institution at Benner Township, et al., 581 
U. S. 1011; 

No. 16–8766. Cordovano v. Peterson et al., 582 U. S. 
934; 

No. 16–8824. Armstrong v. United States District Court 
for the Northern District of Georgia, 582 U. S. 919; 

No. 16–8882. Brown v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion, 582 U. S. 936; 

No. 16–8892. Martin v. Paramo, Warden, et al., 582 U. S. 
937; 

No. 16–9032. Fields v. United States, 582 U. S. 937; 
No. 16–9117. Estrada-Jimenez v. Eckstein, Warden, 582 

U. S. 920; 
No. 16–9174. Wiles v. United States, 582 U. S. 921; and 
No. 16–9253. Bitsinnie v. United States, 582 U. S. 939. Pe-

titions for rehearing denied. 

No. 16–8993. Wilson v. Jones, Warden, et al., 581 U. S. 
1026. Petition for rehearing denied. Justice Gorsuch took no 
part in the consideration or decision of this petition. 
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October 4, 2017 

Miscellaneous Order 

No. 17A360. Dunn, Commissioner, Alabama Department 
of Corrections, et al. v. Borden. Application to vacate the 
injunction entered by the United States Court of Appeals for the 
Eleventh Circuit on September 29, 2017, presented to Justice 
Thomas, and by him referred to the Court, granted. Justice 
Ginsburg, Justice Breyer, and Justice Sotomayor would 
deny the application to vacate the injunction. 

October 5, 2017 

Miscellaneous Order 

No. 17–6202 (17A370). In re Lambrix. Application for stay 
of execution of sentence of death, presented to Justice Thomas, 
and by him referred to the Court, denied. Petition for writ of 
habeas corpus denied. 

Certiorari Denied 

No. 17–5539 (17A368). Lambrix v. Florida. Sup. Ct. Fla. 
Application for stay of execution of sentence of death, presented 
to Justice Thomas, and by him referred to the Court, denied. 
Certiorari denied. Reported below: 217 So. 3d 977. 

No. 17–6222 (17A375). Lambrix v. Florida. Sup. Ct. Fla. 
Application for stay of execution of sentence of death, presented 
to Justice Thomas, and by him referred to the Court, denied. 
Certiorari denied. Reported below: 227 So. 3d 112. 

No. 17–6290 (17A380). Lambrix v. Jones, Secretary, Flor-
ida Department of Corrections, et al. C. A. 11th Cir. Ap-
plication for stay of execution of sentence of death, presented 
to Justice Thomas, and by him referred to the Court, denied. 
Certiorari denied. Reported below: 872 F. 3d 1170. 

October 10, 2017 

Certiorari Granted—Vacated and Remanded 

No. 16–9446. Weathers v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Motion of petitioner for leave to proceed 
in forma pauperis granted. Certiorari granted, judgment va-
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cated, and case remanded for further consideration in light of 
Moore v. Texas, 581 U. S. 1 (2017). Reported below: 659 Fed. 
Appx. 778. 

Vacated and Remanded After Certiorari Granted 
No. 16–1436. Trump, President of the United States, 

et al. v. International Refugee Assistance Project et al. 
C. A. 4th Cir. [Certiorari granted, 582 U. S. 571.] We granted 
certiorari in this case to resolve a challenge to “the temporary 
suspension of entry of aliens abroad under section 2(c) of Execu-
tive Order No. 13,780.” Because that provision of the Order “ex-
pired by its own terms” on September 24, 2017, the appeal no 
longer presents a “live case or controversy.” Burke v. Barnes, 
479 U. S. 361, 363 (1987). Following our established practice in 
such cases, the judgment is therefore vacated, and the case is 
remanded to the United States Court of Appeals for the Fourth 
Circuit with instructions to dismiss as moot the challenge to Exec-
utive Order No. 13780. United States v. Munsingwear, Inc., 340 
U. S. 36, 39 (1950). We express no view on the merits. Justice 
Sotomayor dissents from the order vacating the judgment below 
and would dismiss the writ of certiorari as improvidently granted. 

Certiorari Dismissed 
No. 17–5580. Winningham v. Baker et al. C. A. 9th Cir. 

Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court's Rule 39.8. 

No. 17–5784. Hines v. United States. C. A. 8th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court's Rule 39.8. 

Miscellaneous Orders 
No. 17M37. Wakeeld v. Circuit Court of Virginia; 
No. 17M38. Williams v. Murphy et al.; 
No. 17M39. Edwards v. Maryland; 
No. 17M41. Lennan v. Janda, Warden; 
No. 17M42. Pirela v. Guardianship et al.; and 
No. 17M43. Li Wen Qin v. United Nations et al. Motions 

to direct the Clerk to fle petitions for writs of certiorari out of 
time denied. 

No. 17M40. Stancu v. Starwood Hotels & Resorts 
Worldwide, Inc., et al. Motion for leave to fle petition for 
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writ of certiorari under seal with redacted copies for the public 
record granted. 

No. 141, Orig. Texas v. New Mexico et al. Motion of New 
Mexico to dismiss Texas' complaint denied. Motions of Elephant 
Butte Irrigation District and El Paso County Water Improvement 
District No. 1 for leave to intervene denied. Motions of New 
Mexico State University and New Mexico Pecan Growers for 
leave to fle briefs as amici curiae granted. Exception of the 
United States and frst exception of Colorado to the First Interim 
Report of the Special Master (Feb. 13, 2017) are set for oral 
argument in due course. [For earlier order herein, see, e.g., 581 
U. S. 991.] 

No. 142, Orig. Florida v. Georgia. Exceptions to the Spe-
cial Master Report are set for oral argument in due course. [For 
earlier order herein, see, e. g., 581 U. S. 903.] 

No. 16–498. Patchak v. Zinke, Secretary of the Interior, 
et al. C. A. D. C. Cir. [Certiorari granted, 581 U. S. 959.] Mo-
tion of respondents for divided argument granted. 

No. 16–581. Leidos, Inc., fka SAIC, Inc. v. Indiana Public 
Retirement System et al. C. A. 2d Cir. [Certiorari granted, 
580 U. S. 1216.] Motion of the Solicitor General for leave to par-
ticipate in oral argument as amicus curiae and for divided argu-
ment granted. 

No. 16–712. Oil States Energy Services, LLC v. Greene’s 
Energy Group, LLC, et al. C. A. Fed. Cir. [Certiorari 
granted, 582 U. S. 903.] Motion of Houston Intellectual Property 
Law Association for leave to fle brief as amicus curiae in support 
of neither party granted. 

No. 16–969. SAS Institute Inc. v. Matal, Interim Direc-
tor, United States Patent and Trademark Ofce, et al. 
C. A. Fed. Cir. [Certiorari granted sub nom. SAS Institute Inc. 
v. Lee, 581 U. S. 992.] Motion of respondent ComplementSoft, 
LLC, for divided argument denied. 

No. 16–980. Husted, Ohio Secretary of State v. A. Philip 
Randolph Institute et al. C. A. 6th Cir. [Certiorari 
granted, 581 U. S. 1006.] Motion of the Solicitor General for leave 
to participate in oral argument as amicus curiae and for divided 
argument granted. 
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No. 16–1067. Murphy v. Smith et al. C. A. 7th Cir. [Cer-
tiorari granted, 582 U. S. 961.] Motion of petitioner to dispense 
with printing joint appendix granted. 

No. 17–204. Apple Inc. v. Pepper et al. C. A. 9th Cir. 
The Solicitor General is invited to fle a brief in this case express-
ing the views of the United States. 

No. 17–5417. Adkins v. Public Storage. C. A. 4th Cir.; 
No. 17–5423. Iannucci v. Switalski, Judge, 16th Circuit 

Court of Michigan. C. A. 6th Cir.; and 
No. 17–5649. Smith v. City and County of San Francisco, 

California. C. A. 9th Cir. Motions of petitioners for leave to 
proceed in forma pauperis denied. Petitioners are allowed until 
October 31, 2017, within which to pay the docketing fees required 
by Rule 38(a) and to submit petitions in compliance with Rule 
33.1 of the Rules of this Court. 

No. 17–5872. In re Sveum. Motion of petitioner for leave to 
proceed in forma pauperis denied, and petition for writ of habeas 
corpus dismissed. See this Court's Rule 39.8. 

No. 17–205. In re Bernofsky; 
No. 17–5533. In re Pollins; 
No. 17–5571. In re Sheppard; and 
No. 17–5711. In re Clark. Petitions for writs of manda-

mus denied. 

No. 17–5490. In re Brascom. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
mandamus and/or prohibition dismissed. See this Court's Rule 
39.8. 

Certiorari Denied 

No. 16–1105. Power Ventures, Inc., et al. v. Facebook, 
Inc. C. A. 9th Cir. Certiorari denied. Reported below: 844 
F. 3d 1058. 

No. 16–1221. Conagra Brands, Inc., fka ConAgra Foods, 
Inc. v. Briseno et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 844 F. 3d 1121. 

No. 16–1327. Bradford v. Brown, Superintendent, Wa-
bash Valley Correctional Facility. C. A. 7th Cir. Certio-
rari denied. 



Page Proof Pending Publication

ORDERS 915 

583 U. S. October 10, 2017 

No. 16–1330. Ivey v. First Citizens Bank & Trust Co. 
C. A. 4th Cir. Certiorari denied. Reported below: 848 F. 3d 
205. 

No. 16–1344. Nosal v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 844 F. 3d 1024. 

No. 16–1372. ABC, Inc., aka American National Univer-
sity of Kentucky, Inc., fka National College of Kentucky, 
Inc. v. Beshear, Attorney General of Kentucky. Ct. App. 
Ky. Certiorari denied. 

No. 16–1391. Marilley et al. v. Bonham, Director, Cali-
fornia Department of Fish and Game. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 844 F. 3d 841. 

No. 16–1413. Blankenship v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 846 F. 3d 663. 

No. 16–7712. Trey M. v. Washington. Sup. Ct. Wash. Cer-
tiorari denied. Reported below: 186 Wash. 2d 884, 383 P. 3d 
474. 

No. 16–8855. Campbell v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 677 Fed. Appx. 838. 

No. 16–8870. Hummel v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 16–8973. Moore v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 676 Fed. Appx. 383. 

No. 16–9279. Merritt v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 2 Cal. 5th 819, 392 P. 3d 421. 

No. 16–9389. Thomas v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 849 F. 3d 906. 

No. 16–9416. Smith v. Nebraska. Sup. Ct. Neb. Certiorari 
denied. Reported below: 295 Neb. 957, 892 N. W. 2d 52. 

No. 16–9450. Wood et al. v. Collier, Executive Director, 
Texas Department of Criminal Justice, et al. C. A. 5th 
Cir. Certiorari denied. Reported below: 678 Fed. Appx. 248. 

No. 16–9752. Arrington v. Sellers, Warden. Sup. Ct. Ga. 
Certiorari denied. 
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No. 17–22. Elmore v. Harbor Freight Tools USA, Inc. 
C. A. 8th Cir. Certiorari denied. Reported below: 844 F. 3d 764. 

No. 17–41. Ismael Ventura v. United States. C. A. 2d 
Cir. Certiorari denied. Reported below: 673 Fed. Appx. 81. 

No. 17–47. Corcel Corp., Inc. v. Ferguson Enterprises, 
Inc., et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 674 Fed. Appx. 972. 

No. 17–128. Mahmoud v. Luna et al. C. A. 9th Cir. Cer-
tiorari denied. 

No. 17–139. Bell v. Louisiana. Sup. Ct. La. Certiorari de-
nied. Reported below: 2016–0511 (La. 4/24/17), 217 So. 3d 330. 

No. 17–143. Jones v. North Carolina. Gen. Ct. Justice, 
Super. Ct. Div., Forsyth County, N. C. Certiorari denied. 

No. 17–144. Aldmyr Systems, Inc., et al. v. Friedman 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 679 
Fed. Appx. 254. 

No. 17–151. Walker v. Florida. C. A. 11th Cir. Certiorari 
denied. Reported below: 688 Fed. Appx. 864. 

No. 17–153. Robinson v. Ofce of the Chief Disciplinary 
Counsel, Supreme Court of Missouri; and Walton v. Ofce 
of the Chief Disciplinary Counsel, Supreme Court of Mis-
souri. Sup. Ct. Mo. Certiorari denied. 

No. 17–156. Martin, Arkansas Secretary of State v. 
Moore. C. A. 8th Cir. Certiorari denied. Reported below: 854 
F. 3d 1021. 

No. 17–164. Samson, Chapter 7 Trustee for the Estate 
of Blixseth v. Western Capital Partners, LLC. C. A. 9th 
Cir. Certiorari denied. Reported below: 679 Fed. Appx. 611. 

No. 17–167. Swart v. Pawar et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 684 Fed. Appx. 306. 

No. 17–172. Feldman v. American Dawn, Inc., et al. C. A. 
11th Cir. Certiorari denied. Reported below: 849 F. 3d 1333. 

No. 17–177. Champean, aka Howell v. Rich et al. C. A. 
4th Cir. Certiorari denied. Reported below: 682 Fed. Appx. 188. 
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No. 17–180. Shame on You Productions, Inc. v. Banks 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 690 
Fed. Appx. 519. 

No. 17–183. Town Center Flats, LLC v. ECP Commercial 
II LLC. C. A. 6th Cir. Certiorari denied. Reported below: 855 
F. 3d 721. 

No. 17–186. Bender v. Trump, President of the United 
States, et al. C. A. 2d Cir. Certiorari denied. 

No. 17–187. Libby v. Wright, Acting Secretary of 
Health and Human Services, et al. C. A. 2d Cir. Certio-
rari denied. Reported below: 689 Fed. Appx. 659. 

No. 17–189. Lauer et al. v. Securities and Exchange 
Commission et al. C. A. 11th Cir. Certiorari denied. 

No. 17–192. Donnette-Sherman v. Washington. Ct. App. 
Wash. Certiorari denied. Reported below: 196 Wash. App. 1038. 

No. 17–194. Leak Surveys, Inc. v. Flir Systems, Inc. 
C. A. Fed. Cir. Certiorari denied. Reported below: 672 Fed. 
Appx. 995. 

No. 17–196. Hashemi-Nejad v. Kompani Hashemi. Sup. Ct. 
N. C. Certiorari denied. Reported below: 369 N. C. 521, 797 
S. E. 2d 297. 

No. 17–197. French v. Starr, Judge, Colorado River In-
dian Tribes Tribal Appellate Court, et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 691 Fed. Appx. 885. 

No. 17–198. Hudack et al. v. Holmes, Judge, Riverside, 
California Superior Court. C. A. 9th Cir. Certiorari de-
nied. Reported below: 691 Fed. Appx. 883. 

No. 17–199. Fox v. HCA Holdings, Inc. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 675 Fed. Appx. 648. 

No. 17–201. Mockovak v. King County, Washington, et al. 
Ct. App. Wash. Certiorari denied. Reported below: 197 Wash. 
App. 1013. 

No. 17–206. Brown v. Ellmann, Chapter 7 Trustee. C. A. 
6th Cir. Certiorari denied. Reported below: 851 F. 3d 619. 
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No. 17–207. Buehler et al. v. Rolls-Royce Corp. Ct. 
App. Ind. Certiorari denied. 

No. 17–209. Muccio v. Minnesota. Sup. Ct. Minn. Certio-
rari denied. Reported below: 890 N. W. 2d 914. 

No. 17–217. McDowell v. Wyoming. Sup. Ct. Wyo. Certio-
rari denied. 

No. 17–228. Renco Group, Inc., et al. v. Buchwald, as 
Trustee for Magnesium Corporation of America and Re-
lated Debtor, Renco Metals, Inc., et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 682 Fed. Appx. 24. 

No. 17–230. Alguire et al. v. Janvey. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 847 F. 3d 231. 

No. 17–231. Arunachalam v. Fremont Bancorporation 
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 672 
Fed. Appx. 994. 

No. 17–235. Khoury v. Speer, Acting Secretary of the 
Army. C. A. 3d Cir. Certiorari denied. Reported below: 677 
Fed. Appx. 735. 

No. 17–240. Nickerson v. Washington State Department 
of Revenue et al. Ct. App. Wash. Certiorari denied. Re-
ported below: 196 Wash. App. 1054. 

No. 17–271. McNiece v. Connecticut et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 692 Fed. Appx. 655. 

No. 17–274. Muslim American Society Freedom Founda-
tion v. District of Columbia. C. A. D. C. Cir. Certiorari 
denied. Reported below: 846 F. 3d 391. 

No. 17–277. Arunachalam v. International Business Ma-
chines Corp. et al. C. A. Fed. Cir. Certiorari denied. 

No. 17–286. McFadden v. Clarke, Director, Virginia De-
partment of Corrections. Sup. Ct. Va. Certiorari denied. 

No. 17–287. Milo & Gabby LLC et al. v. Amazon.com, Inc. 
C. A. Fed. Cir. Certiorari denied. Reported below: 693 Fed. 
Appx. 879. 
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No. 17–293. 59th & State Street Corp. et al. v. Emanuel 
et al. App. Ct. Ill., 1st Dist. Certiorari denied. Reported 
below: 2016 IL App (1st) 153098, 70 N. E. 3d 225. 

No. 17–295. Anderson v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2017 IL App (1st) 122640, 72 
N. E. 3d 726. 

No. 17–296. Doe v. Goodman et al. C. A. 8th Cir. Certio-
rari denied. Reported below: 691 Fed. Appx. 272. 

No. 17–305. Gillette v. Boehringer Ingelheim Pharma-
ceuticals, Inc., et al. C. A. 8th Cir. Certiorari denied. Re-
ported below: 683 Fed. Appx. 538. 

No. 17–317. Cook v. Garman, Superintendent, State 
Correctional Institution at Rockview, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 17–318. Simon v. United States. C. A. 7th Cir. Certio-
rari denied. 

No. 17–323. Spear v. United States. C. A. 5th Cir. Certio-
rari denied. 

No. 17–329. Horne v. Internal Revenue Service. C. A. 
9th Cir. Certiorari denied. Reported below: 671 Fed. Appx. 422. 

No. 17–338. Banister v. Commissioner of Internal Reve-
nue. C. A. 9th Cir. Certiorari denied. Reported below: 664 
Fed. Appx. 673. 

No. 17–5063. Gilchrist v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 685 Fed. Appx. 638. 

No. 17–5080. Whitaker v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 853 
F. 3d 253. 

No. 17–5344. Aguilar Quiroz v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. 

No. 17–5350. McIntyre v. Gidley, Warden. C. A. 6th Cir. 
Certiorari denied. 
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No. 17–5354. Snyder v. Clarke, Director, Virginia De-
partment of Corrections. Sup. Ct. Va. Certiorari denied. 

No. 17–5362. Ealy v. Knight, Superintendent, Correc-
tional Industrial Facility. C. A. 7th Cir. Certiorari denied. 

No. 17–5363. Johnson v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 17–5377. Flanigan v. Bank of America et al. C. A. 
8th Cir. Certiorari denied. 

No. 17–5379. Foote v. Indiana. Ct. App. Ind. Certiorari 
denied. Reported below: 69 N. E. 3d 955. 

No. 17–5397. Kinard v. Clarke, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 673 Fed. Appx. 323. 

No. 17–5407. Evans v. Johnson, Administrator, New Jer-
sey State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 17–5409. Bell v. Scott. C. A. 7th Cir. Certiorari 
denied. 

No. 17–5411. Wagle v. Horton, Acting Warden. C. A. 6th 
Cir. Certiorari denied. Reported below: 687 Fed. Appx. 487. 

No. 17–5415. Davis v. Johnson, Administrator, New Jer-
sey State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 17–5416. Davis v. Davey, Warden, et al. C. A. 9th Cir. 
Certiorari denied. 

No. 17–5425. Garcia v. Perez, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–5426. Lee v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. 

No. 17–5427. Hull v. Hull. App. Ct. Conn. Certiorari 
denied. 

No. 17–5430. Bennett v. Superior Court of Pennsylvania 
et al. C. A. 3d Cir. Certiorari denied. 
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No. 17–5433. Cannon v. Newport et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 850 F. 3d 303. 

No. 17–5438. Richardson v. Red Onion State Prison Medi-
cal Department et al. C. A. 4th Cir. Certiorari denied. 
Reported below: 690 Fed. Appx. 820. 

No. 17–5440. Dianas v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 17–5444. Yates v. Scherle. C. A. 8th Cir. Certiorari 
denied. 

No. 17–5449. Foster v. Precythe, Director, Missouri De-
partment of Corrections, et al. C. A. 8th Cir. Certiorari 
denied. 

No. 17–5451. Robinson v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 17–5453. Saleem v. Florida. Sup. Ct. Fla. Certiorari 
denied. 

No. 17–5454. Reinhart v. Citimortgage, Inc., et al. C. A. 
2d Cir. Certiorari denied. Reported below: 677 Fed. Appx. 17. 

No. 17–5457. Palacios v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 17–5461. Fathi v. Haas, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–5465. Szydlek v. Braman, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–5467. Johnson v. California. Sup. Ct. Cal. Certio-
rari denied. 

No. 17–5474. Doering v. Hollenbeck, Sheriff, Sebastian 
County, Arkansas, et al. C. A. 8th Cir. Certiorari denied. 
Reported below: 691 Fed. Appx. 302. 

No. 17–5478. Ray v. Kelley, Director, Arkansas Depart-
ment of Correction. C. A. 8th Cir. Certiorari denied. 
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No. 17–5480. Scannell v. Washington Bar Assn. et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 671 Fed. 
Appx. 529. 

No. 17–5488. Adger v. Texas. Ct. App. Tex., 5th Dist. Cer-
tiorari denied. 

No. 17–5491. Jones v. Mississippi. Sup. Ct. Miss. Certio-
rari denied. 

No. 17–5493. Vinzant v. Fernandez et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 676 Fed. Appx. 739. 

No. 17–5494. Woods v. Lizarraga, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–5499. Bernard v. Overmyer, Superintendent, 
State Correctional Institute at Forest, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 17–5506. Austin v. Florida. Dist. Ct. App. Fla., 3d Dist. 
Certiorari denied. Reported below: 199 So. 3d 327. 

No. 17–5507. Ackbar v. McPherson et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 678 Fed. Appx. 187. 

No. 17–5508. Smalls et vir v. Wells Fargo Home Mort-
gage et al. Ct. Civ. App. Ala. Certiorari denied. Reported 
below: 231 So. 3d 285. 

No. 17–5509. Beasley v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 17–5510. Beard v. Illinois. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 2016 IL App (4th) 140286–U. 

No. 17–5513. Rice v. State Correctional Institution at 
Waymart et al. C. A. 3d Cir. Certiorari denied. 

No. 17–5515. Shannon v. Jackson, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–5518. Johnson v. Dingus, Warden. Sup. Ct. App. 
W. Va. Certiorari denied. 

No. 17–5520. Johnson v. Tice, Superintendent, State Cor-
rectional Institution at Smitheld, et al. C. A. 3d Cir. 
Certiorari denied. 
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No. 17–5523. Ben-Levi v. Harris et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 687 Fed. Appx. 295. 

No. 17–5524. Ajai v. Laramar Management Services, 
LLC, fka Laramar Group, LLC, dba Hinsdale Lake Ter-
race Apartments. C. A. 7th Cir. Certiorari denied. 

No. 17–5525. Fulgiam et al. v. Massachusetts. Sup. Jud. 
Ct. Mass. Certiorari denied. Reported below: 477 Mass. 20, 73 
N. E. 3d 798. 

No. 17–5528. Almendarez v. Davis, Director, Texas De-
partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 17–5531. Petkovic v. Clipper, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–5535. King v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. 

No. 17–5536. Endsley v. California Department of State 
Hospitals. C. A. 9th Cir. Certiorari denied. 

No. 17–5541. Milo v. Paramo, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 17–5544. Pringle v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 17–5547. Waheed v. City of New York, New York, 
et al. C. A. 2d Cir. Certiorari denied. 

No. 17–5550. Williams v. Berryhill, Acting Commissioner 
of Social Security. C. A. 6th Cir. Certiorari denied. 

No. 17–5553. Nelson v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 671 Fed. Appx. 770. 

No. 17–5568. Campbell v. South Carolina. Sup. Ct. S. C. 
Certiorari denied. 

No. 17–5570. Spengler v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 688 Fed. Appx. 917. 
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No. 17–5589. Pickett v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2016 IL App (1st) 142083–U. 

No. 17–5601. Yarbrough v. Schweitzer, Warden. C. A. 
6th Cir. Certiorari denied. 

No. 17–5609. Agosto v. Mastrantonio et al. C. A. 2d Cir. 
Certiorari denied. 

No. 17–5633. Aiken v. Florida. Dist. Ct. App. Fla., 4th Dist. 
Certiorari denied. Reported below: 229 So. 3d 1240. 

No. 17–5635. McMurtry v. Georgia. Ct. App. Ga. Certio-
rari denied. Reported below: 338 Ga. App. 622, 791 S. E. 2d 196. 

No. 17–5640. Brown v. Kauffman, Superintendent, State 
Correctional Institution at Huntingdon, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 17–5679. Perez v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 159 A. 3d 49. 

No. 17–5681. McCarter v. Clarke, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 678 Fed. Appx. 137. 

No. 17–5687. Ealy v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 682 Fed. Appx. 432. 

No. 17–5708. Brown v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 17–5712. Dickens v. Hudson Sheraton Corp. LLC 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 689 
Fed. Appx. 670. 

No. 17–5726. Romero v. McDowell, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–5735. Vaughan v. Kentucky Army National Guard 
et al. C. A. 6th Cir. Certiorari denied. 

No. 17–5740. Angel Escamilla v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 852 F. 3d 474. 

No. 17–5743. Jackson v. McLaughlin, Warden. C. A. 11th 
Cir. Certiorari denied. 
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No. 17–5744. Jackson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 680 Fed. Appx. 237. 

No. 17–5748. Culbreath v. Weedon, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 682 Fed. Appx. 246. 

No. 17–5757. Dinkins-Robinson v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 679 Fed. Appx. 291. 

No. 17–5760. Fernandez v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 648 Fed. Appx. 56. 

No. 17–5761. Gray v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 17–5762. Graham v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 17–5766. Wallace v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 689 Fed. Appx. 773. 

No. 17–5768. Taliaferro v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 677 Fed. Appx. 536. 

No. 17–5770. Cantlon v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 691 Fed. Appx. 489. 

No. 17–5771. Cain v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 688 Fed. Appx. 725. 

No. 17–5775. Burdulis v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 17–5776. Grimes v. United States. C. A. 8th Cir. Cer-
tiorari denied. 

No. 17–5777. Fox v. United States. C. A. 2d Cir. Certio-
rari denied. 

No. 17–5778. Gomez v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 17–5786. Hill v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 684 Fed. Appx. 325. 

No. 17–5787. Heffernan v. Arkansas. Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 2017 Ark. 177, 519 S. W. 3d 
311. 
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No. 17–5789. Henington v. Arkansas. Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 2017 Ark. 111, 515 S. W. 3d 577. 

No. 17–5793. Chacon-Lara v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 690 Fed. Appx. 166. 

No. 17–5799. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–5801. Wells v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 690 Fed. Appx. 338. 

No. 17–5802. Tapia v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 694 Fed. Appx. 937. 

No. 17–5803. McDufe v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 689 Fed. Appx. 764. 

No. 17–5809. Frascarelli v. United States Parole Com-
mission. C. A. 5th Cir. Certiorari denied. Reported below: 
857 F. 3d 701. 

No. 17–5812. Carpenter v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 855 F. 3d 880. 

No. 17–5814. Stacy v. United States. C. A. 7th Cir. Cer-
tiorari denied. 

No. 17–5815. Luis Serrano v. United States. C. A. 8th 
Cir. Certiorari denied. 

No. 17–5816. Shambaugh v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 694 Fed. Appx. 948. 

No. 17–5818. Smith v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 695 Fed. Appx. 854. 

No. 17–5821. Solis v. Jones, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 17–5822. Slater v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 694 Fed. Appx. 813. 

No. 17–5824. Sivertson v. New York. Ct. App. N. Y. Cer-
tiorari denied. Reported below: 29 N. Y. 3d 1006, 77 N. E. 3d 349. 

No. 17–5826. Montoya v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 678 Fed. Appx. 254. 
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No. 17–5833. McDowell v. Jarvis, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 694 Fed. Appx. 692. 

No. 17–5838. Henson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 705 Fed. Appx. 348. 

No. 17–5840. Thomas v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 678 Fed. Appx. 44. 

No. 17–5841. Vado v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 683 Fed. Appx. 83. 

No. 17–5847. Cobb v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 695 Fed. Appx. 650. 

No. 17–5850. Melvin v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 687 Fed. Appx. 300. 

No. 17–5866. Villa v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 17–5871. McKenzie v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 696 Fed. Appx. 417. 

No. 17–5873. Agnant v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 692 Fed. Appx. 166. 

No. 17–5874. Conejo-Rodriguez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 690 Fed. 
Appx. 235. 

No. 17–5879. Hammons v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 690 Fed. Appx. 217. 

No. 17–5883. Tepiew v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 859 F. 3d 452. 

No. 17–5885. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 686 Fed. Appx. 630. 

No. 17–5889. Montoya-Ortiz v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 691 Fed. Appx. 233. 

No. 17–5896. Figueroa-Montes v. United States. C. A. 
9th Cir. Certiorari denied. 

No. 17–5899. Sykes v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 854 F. 3d 457. 
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No. 17–5902. Brooker v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 858 F. 3d 983. 

No. 17–5903. Carr v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 695 Fed. Appx. 953. 

No. 17–5904. Dion v. United States. C. A. 1st Cir. Certio-
rari denied. Reported below: 859 F. 3d 114. 

No. 17–5905. Boykin v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 686 Fed. Appx. 267. 

No. 17–5908. Bishop v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 683 Fed. Appx. 899. 

No. 17–5910. Blake v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 695 Fed. Appx. 859. 

No. 17–5911. Harris v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 708 Fed. Appx. 764. 

No. 17–5928. Thompson et al. v. Star Insurance Co. C. A. 
9th Cir. Certiorari denied. Reported below: 687 Fed. Appx. 
621. 

No. 17–5938. Campbell v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 865 F. 3d 853. 

No. 17–5950. Abreau-Pena v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 691 Fed. Appx. 560. 

No. 17–5953. Benedict v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 855 F. 3d 880. 

No. 17–5956. Charles v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 691 Fed. Appx. 367. 

No. 17–5961. Weaver v. Ormond, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–1307. Al Bahlul v. United States. C. A. D. C. Cir. 
Certiorari denied. Justice Gorsuch took no part in the consid-
eration or decision of this petition. Reported below: 840 F. 3d 
757. 

No. 16–1329. Bryant et al. v. King et ux. Sup. Ct. N. C. 
Motion of Association of American Physicians & Surgeons for 
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leave to fle brief as amicus curiae granted. Certiorari denied. 
Reported below: 369 N. C. 451, 795 S. E. 2d 340. 

No. 17–17. Glisson, Secretary, Kentucky Cabinet for 
Health and Family Services v. D. O. et al. C. A. 6th Cir. 
Motion of respondents for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 847 F. 3d 374. 

No. 17–64. GEO Group, Inc. v. Detention Watch Network 
et al. C. A. 2d Cir. Certiorari denied. Justice Gorsuch 
took no part in the consideration or decision of this petition. 

No. 17–182. Tian v. Watergate South, Inc. Ct. App. D. C. 
Certiorari denied. Justice Ginsburg took no part in the consid-
eration or decision of this petition. 

No. 17–210. Oubre v. Schlumberger, Ltd., et al. C. A. 
5th Cir. Certiorari denied. Justice Alito took no part in the 
consideration or decision of this petition. Reported below: 684 
Fed. Appx. 424. 

No. 17–272. Jean-Pierre v. Schwers et al. C. A. 3d Cir. 
Certiorari denied. Justice Breyer took no part in the consid-
eration or decision of this petition. Reported below: 682 Fed. 
Appx. 145. 

No. 17–5823. Reed v. United States. C. A. 10th Cir. Cer-
tiorari before judgment denied. Justice Gorsuch took no part 
in the consideration or decision of this petition. 

No. 17–5831. Koyle v. Sand Canyon Corp. et al. C. A. 
10th Cir. Certiorari denied. Justice Gorsuch took no part in 
the consideration or decision of this petition. Reported below: 
683 Fed. Appx. 715. 

No. 17–5929. Truette v. United States. C. A. 11th Cir. 
Certiorari denied. Justice Kagan took no part in the consider-
ation or decision of this petition. 

Rehearing Denied 

No. 16–1346. Straw v. Indiana Supreme Court, 582 U. S. 
932; and 

No. 16–8757. Whitnum-Baker v. Baker, 582 U. S. 919. Peti-
tions for rehearing denied. 
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Miscellaneous Order 

No. 17–6313 (17A391). In re Pruett. Application for stay of 
execution of sentence of death, presented to Justice Alito, and 
by him referred to the Court, denied. Petition for writ of habeas 
corpus denied. 

Certiorari Denied 

No. 17–6312 (17A390). Pruett v. Choate et al. C. A. 5th 
Cir. Application for stay of execution of sentence of death, pre-
sented to Justice Alito, and by him referred to the Court, de-
nied. Certiorari denied. Reported below: 711 Fed. Appx. 203. 

October 16, 2017 

Certiorari Granted—Vacated and Remanded 

No. 17–5575. Wright v. Florida. Sup. Ct. Fla. Motion of 
petitioner for leave to proceed in forma pauperis granted. Cer-
tiorari granted, judgment vacated, and case remanded for further 
consideration in light of Moore v. Texas, 581 U. S. 1 (2017). Re-
ported below: 213 So. 3d 881. 

Certiorari Dismissed 

No. 17–5561. Michuda v. Benson, Warden. Ct. App. Minn. 
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court's Rule 39.8. 

No. 17–5855. Daker v. Bryson, Commissioner, Georgia De-
partment of Corrections, et al. C. A. 11th Cir. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court's Rule 39.8. 

Miscellaneous Orders 

No. 17M44. Ramon Martinez v. Adult Career and Con-
tinuing Education Service et al.; and 

No. 17M45. Denham v. Cease et al. Motions to direct the 
Clerk to fle petitions for writs of certiorari out of time denied. 

No. 17M46. K. K. E. v. Oregon Department of Human 
Services. Motion for leave to fle petition for writ of certiorari 
under seal with redacted copies for the public record granted. 
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No. 17–6060. In re Young. Petition for writ of habeas cor-
pus denied. 

No. 17–5703. In re Vandivere. Petition for writ of manda-
mus denied. 

Certiorari Granted 

No. 16–1348. Currier v. Virginia. Sup. Ct. Va. Certiorari 
granted. Reported below: 292 Va. 737, 798 S. E. 2d 164. 

No. 16–1454. Ohio et al. v. American Express Co. et al. 
C. A. 2d Cir. Certiorari granted. Reported below: 838 F. 3d 179. 

No. 17–2. United States v. Microsoft Corp. C. A. 2d Cir. 
Certiorari granted. Reported below: 829 F. 3d 197. 

No. 17–43. Dahda v. United States (two judgments). C. A. 
10th Cir. Certiorari granted. Justice Gorsuch took no part 
in the consideration or decision of this petition. Reported below: 
853 F. 3d 1101 (first judgment); 852 F. 3d 1282 (second 
judgment). 

Certiorari Denied 

No. 16–1239. Rothe Development, Inc. v. Department of 
Defense et al. C. A. D. C. Cir. Certiorari denied. Reported 
below: 836 F. 3d 57. 

No. 16–1441. Carrasco et al. v. Atencio, Surviving Fa-
ther of Atencio, et al.; 

No. 16–1474. Hanlon et al. v. Atencio, Surviving Father 
of Atencio, et al.; and 

No. 16–1475. Hatton et al. v. Atencio, Surviving Father 
of Atencio, et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 674 Fed. Appx. 623. 

No. 16–1503. Bloomingdale’s, Inc. v. Tanguilig. Ct. App. 
Cal., 1st App. Dist., Div. 5. Certiorari denied. Reported below: 
5 Cal. App. 5th 665, 210 Cal. Rptr. 3d 352. 

No. 16–8327. Lo v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 839 F. 3d 777. 

No. 16–8386. Camez v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 839 F. 3d 871. 



Page Proof Pending Publication

932 OCTOBER TERM, 2017 

October 16, 2017 583 U. S. 

No. 16–8895. Raglin v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 663 Fed. Appx. 409. 

No. 16–8966. Al-Nashiri v. Trump, President of the 
United States, et al. C. A. D. C. Cir. Certiorari denied. 
Reported below: 835 F. 3d 110. 

No. 16–9167. Mattox v. Wisconsin. Sup. Ct. Wis. Certio-
rari denied. Reported below: 2017 WI 9, 373 Wis. 2d 122, 890 
N. W. 2d 256. 

No. 16–9196. Harris v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–9584. Cano-Romero, aka Meza-Meza v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 683 
Fed. Appx. 279. 

No. 17–53. Walker v. Farnan et al.; and 
No. 17–5116. Williams v. Wetzel, Secretary, Pennsylva-

nia Department of Corrections, et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 848 F. 3d 549. 

No. 17– 58. Sessions, Attorney General v. Larios-
Reyes. C. A. 4th Cir. Certiorari denied. Reported below: 843 
F. 3d 146. 

No. 17–208. Bartels v. Southern Motors of Savannah, 
Inc., aka Southern Motors Acura. C. A. 11th Cir. Certio-
rari denied. Reported below: 681 Fed. Appx. 834. 

No. 17–213. Xiao-Ying Yu v. Maryland State Department 
of Health and Mental Hygiene et al. Ct. App. Md. Cer-
tiorari denied. Reported below: 450 Md. 131, 146 A. 3d 477. 

No. 17–218. Key et al. v. Pelican Eyes Holding Co., LLC, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 683 
Fed. Appx. 615. 

No. 17–219. Kinney v. State Bar of California et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 676 Fed. 
Appx. 661. 

No. 17–224. Feighner v. Vintage Construction, Inc. Sup. 
Ct. Mont. Certiorari denied. Reported below: 387 Mont. 354, 
394 P. 3d 179. 
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No. 17–227. Stevens v. Rite Aid Corp., dba Rite Aid Phar-
macy, aka Eckerd Corp., dba Rite Aid. C. A. 2d Cir. Certio-
rari denied. Reported below: 851 F. 3d 224. 

No. 17–239. Wright v. City of Philadelphia, Pennsylva-
nia. C. A. 3d Cir. Certiorari denied. Reported below: 685 Fed. 
Appx. 142. 

No. 17–245. Mulvania et al. v. Rock Island County Sher-
iff et al. C. A. 7th Cir. Certiorari denied. Reported below: 
850 F. 3d 849. 

No. 17–246. Mizrach, as Successor Personal Repre-
sentative of the Estate of Kurland, Deceased v. United 
States. C. A. 4th Cir. Certiorari denied. Reported below: 678 
Fed. Appx. 179. 

No. 17–258. Elliott et al. v. Google Inc. C. A. 9th Cir. 
Certiorari denied. Reported below: 860 F. 3d 1151. 

No. 17–314. Jefferson et al. v. Rife. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 854 F. 3d 637. 

No. 17–315. Waits v. J&J Management Service, Inc. Ct. 
App. Ga. Certiorari denied. Reported below: 339 Ga. App. 
XXVI. 

No. 17–319. Malcolm v. Honeoye Falls-Lima Education 
Assn. C. A. 2d Cir. Certiorari denied. Reported below: 684 
Fed. Appx. 87. 

No. 17–322. Tabb v. Garnett, Chief of Parole, Illinois 
Department of Corrections. C. A. 7th Cir. Certiorari de-
nied. Reported below: 855 F. 3d 757. 

No. 17–352. Lively v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 852 F. 3d 549. 

No. 17–353. Lyons v. American College of Veterinary 
Sports Medicine and Rehabilitation. C. A. Fed. Cir. Cer-
tiorari denied. Reported below: 859 F. 3d 1023. 

No. 17–359. Bloom v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 846 F. 3d 243. 

No. 17–386. Salazar v. South San Antonio Independent 
School District. C. A. 5th Cir. Certiorari denied. Reported 
below: 690 Fed. Appx. 853. 
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No. 17–390. Hayes v. LBBW Asset Management Invest-
mentgesellschaft mbH et al. C. A. 2d Cir. Certiorari 
denied. 

No. 17–5120. Wheeler v. White, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 852 F. 3d 509. 

No. 17–5125. Melendez v. California. Sup. Ct. Cal. Cer-
tiorari denied. Reported below: 2 Cal. 5th 1, 384 P. 3d 1202. 

No. 17–5197. Clark v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 850 
F. 3d 770. 

No. 17–5546. Parker v. Oregon. Ct. App. Ore. Certiorari 
denied. Reported below: 284 Ore. App. 315, 391 P. 3d 1010. 

No. 17–5556. Stewart v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 17–5558. Rhodes v. Kirkpatrick, Superintendent, 
Clinton Correctional Facility, et al. C. A. 2d Cir. Certio-
rari denied. 

No. 17–5560. Ramirez v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. 

No. 17–5567. Shea v. Jones, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 17–5577. Adkins v. Koduri. C. A. 10th Cir. Certiorari 
denied. Reported below: 688 Fed. Appx. 589. 

No. 17–5581. Robertson v. State Bar of California. Sup. 
Ct. Cal. Certiorari denied. 

No. 17–5593. Lightsey v. Florida. C. A. 11th Cir. Certio-
rari denied. 

No. 17–5596. Braswell v. Adams, Acting Warden. C. A. 
9th Cir. Certiorari denied. 

No. 17–5598. Bixby v. South Carolina. Ct. Common Pleas 
of Abbeville County, S. C. Certiorari denied. 



Page Proof Pending Publication

ORDERS 935 

583 U. S. October 16, 2017 

No. 17–5602. Thomas v. Mahoning County Jail et al. 
C. A. 6th Cir. Certiorari denied. 

No. 17–5603. Volpe v. Florida. Sup. Ct. Fla. Certiorari 
denied. 

No. 17–5607. Abdel-Ghani v. Target Corp. et al. C. A. 
8th Cir. Certiorari denied. Reported below: 686 Fed. Appx. 377. 

No. 17–5611. Moore v. Grundmann, Chairman, Merit Sys-
tems Protection Board, et al. C. A. 9th Cir. Certiorari de-
nied. Reported below: 671 Fed. Appx. 686. 

No. 17–5613. McGee v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 301 Ga. 169, 800 S. E. 2d 324. 

No. 17–5617. Moreland v. Lynchburg Department of So-
cial Services. Sup. Ct. Va. Certiorari denied. 

No. 17–5618. Peterson v. Woods, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–5625. Cannon v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 17–5626. LaMar v. Ohio. Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 148 Ohio St. 3d 1424, 2017-Ohio-905, 71 
N. E. 3d 296. 

No. 17–5628. Benitez v. Nevada. Certiorari denied. Re-
ported below: 133 Nev. 985. 

No. 17–5696. Acevedo v. Railroad Retirement Board. 
C. A. 5th Cir. Certiorari denied. Reported below: 678 Fed. 
Appx. 264. 

No. 17–5697. Lena v. California. Ct. App. Cal., 1st App. 
Dist., Div. 4. Certiorari denied. Reported below: 8 Cal. App. 
5th 1145, 214 Cal. Rptr. 3d 547. 

No. 17–5752. Brooks v. Arnold, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–5780. Smith v. Tice, Superintendent, State Cor-
rectional Institution at Smitheld, et al. C. A. 3d Cir. 
Certiorari denied. 
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No. 17–5782. Ramzee v. Gilmore, Superintendent, Cor-
rectional Institution at Greene, et al. C. A. 3d Cir. Cer-
tiorari denied. 

No. 17–5794. Williams v. Mitchell, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 689 Fed. Appx. 217. 

No. 17–5916. Kahl v. Bureau of National Affairs, Inc. 
C. A. D. C. Cir. Certiorari denied. Reported below: 856 F. 3d 
106. 

No. 17–5979. Norwood v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 854 F. 3d 469. 

No. 17–5991. Sykes v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 854 F. 3d 457. 

No. 17–6010. Ramdeo v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 682 Fed. Appx. 751. 

No. 17–6011. Rentz v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 696 Fed. Appx. 348. 

No. 17–6013. House v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 872 F. 3d 748. 

No. 17–6018. Gonsalves v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 859 F. 3d 95. 

No. 17–6020. Burrow v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 696 Fed. Appx. 214. 

No. 17–6035. Cueto-Nunez v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 869 F. 3d 31. 

No. 17–6040. Salgado-Rosales v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 691 Fed. Appx. 175. 

No. 16–739. Scenic America, Inc. v. Department of 
Transportation et al. C. A. D. C. Cir. Certiorari denied. 
Reported below: 836 F. 3d 42. 

Statement of Justice Gorsuch, with whom The Chief Jus-
tice and Justice Alito join, respecting the denial of certiorari. 

Say an administrative agency contracts with an outside party. 
Later, the two sides wind up disagreeing over the meaning of an 
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ambiguous term in their agreement. How should courts resolve 
the dispute? Usually, of course, judges look to the tested and 
pretty ancient rules of contract construction. For example, we 
often resolve contractual ambiguities against the party who wrote 
the agreement, in part on the theory that the drafter might have 
avoided the dispute by picking clearer terms. Sometimes, too, 
we consider testimony from the participants or proof about indus-
try custom to help deduce the contested term's meaning. But in 
relatively recent times some courts have sought to displace fa-
miliar rules like these in favor of a new one, suggesting that 
an administrative agency's interpretation of an ambiguous con-
tractual term should always prevail—at least so long as the 
agency's interpretation falls within a (generously defned) zone 
of “reasonableness.” 

Of course, courts sometimes defer to an agency's interpretations 
of statutory law under Chevron U. S. A. Inc. v. Natural Resources 
Defense Council, Inc., 467 U. S. 837, 866 (1984), and its progeny. 
But whatever one thinks of that practice in statutory interpreta-
tion cases, it seems quite another thing to suggest that the doc-
trine (or something like it) should displace the traditional rules 
of contract interpretation too. 

Indeed, there's a disagreement among the circuits on this very 
question. The court in this case agreed to defer to an agency's 
interpretation of a disputed contractual term. But other courts 
have rejected much the same sort of invitation. See, e. g., Mura-
tore v. Offce of Personnel Management, 222 F. 3d 918, 921 (CA11 
2000) (recognizing split); Koch Gateway Pipeline Co. v. FERC, 
136 F. 3d 810, 814, n. 10 (CADC 1998) (same); Mid-Louisiana 
Gas Co. v. FERC, 780 F. 2d 1238, 1243 (CA5 1986); Meadow 
Green-Wildcat Corp. v. Hathaway, 936 F. 2d 601, 604–605 (CA1 
1991) (Breyer, C. J.) (declining to apply Chevron deference to 
“agency's interpretation of a contract that it makes with an out-
side party”). 

Whether Chevron-type deference warrants a place in the canons 
of contract interpretation is surely open to dispute. For example, 
Chevron deference is often defended on the ground that statutory 
ambiguities refect a kind of implicit decision by Congress to dele-
gate lawmaking power to the agency to handle the problem on 
its own. But even assuming (without granting) the accuracy and 
propriety of that much, what's the case for supposing that Con-
gress implicitly delegates to agencies the power to adjudicate 
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their own contractual disputes too? Especially when independent 
judges in our legal order have traditionally performed just that 
job? Some defend Chevron deference in statutory interpretation 
cases on the theory that agencies are technical experts in the 
felds they are charged with regulating. But contracts usually 
represent compromises between two or more parties. And is it 
reasonable to suppose that one side to a compromise always has 
more expert insight into its meaning? Sometimes Chevron is 
promoted on the premise that agencies have the public interest 
at heart when interpreting statutory texts. But does that logic 
extend with equal force to contract disputes where the contending 
parties are at least usually a little self-interested? See generally 
Armstrong, Chevron Deference and Agency Self-Interest, 13 Cor-
nell J. L. & Pub. Pol'y 203 (2004). And, for that matter, aren't 
our traditional rules of contract interpretation, at least at some 
level of generality, themselves all about promoting the public 
interest? 

These are but a few of the questions posed by this case. No 
doubt good arguments might be presented on both sides. No 
doubt, too, the questions presented here are important ones. At 
the same time, this particular case also comes with some rather 
less signifcant and considerably more factbound questions. 
Questions that would, I fear, only complicate our effort to reach 
the heart of the matter, for these attendant questions include 
“diffcult and close” jurisdictional issues that would have to be 
settled frst. 983 F. Supp. 2d 170, 173 (DC 2013). In this light, 
I am persuaded that the proper course is to deny certiorari in 
this particular case even though the issues lying at its core are 
surely worthy of consideration in a case burdened with fewer 
antecedent and factbound questions. 

No. 16–1424. Foster v. Tatum. C. A. 7th Cir. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 847 F. 3d 459. 

No. 16–9448. Truehill v. Florida. Sup. Ct. Fla.; and 
No. 17–5083. Oliver v. Florida. Sup. Ct. Fla. Certiorari 

denied. Reported below: No. 16–9448, 211 So. 3d 930; No. 17– 
5083, 214 So. 3d 606. 

Justice Breyer, dissenting. 
In part for the reasons set forth in my opinion in Hurst v. 

Florida, 577 U. S. 92, 103 (2016) (opinion concurring in judgment), 
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I would vacate and remand for the Florida Supreme Court to 
address the Eighth Amendment issue in these cases. I therefore 
join the dissenting opinion of Justice Sotomayor in full. 

Justice Sotomayor, with whom Justice Ginsburg and 
Justice Breyer join, dissenting. 

At least twice now, capital defendants in Florida have raised 
an important Eighth Amendment challenge to their death sen-
tences that the Florida Supreme Court has failed to address. 
Specifcally, those capital defendants, petitioners here, argue that 
the jury instructions in their cases impermissibly diminished the 
jurors' sense of responsibility as to the ultimate determination of 
death by repeatedly emphasizing that their verdict was merely 
advisory. “This Court has always premised its capital punish-
ment decisions on the assumption that a capital sentencing jury 
recognizes the gravity of its task,” and we have thus found uncon-
stitutional under the Eighth Amendment comments that “mini-
mize the jury's sense of responsibility for determining the appro-
priateness of death.” Caldwell v. Mississippi, 472 U. S. 320, 341 
(1985). 

Although the Florida Supreme Court has rejected a Caldwell 
challenge to its jury instructions in capital cases in the past, it 
did so in the context of its prior sentencing scheme, where “the 
court [was] the fnal decision-maker and the sentencer—not the 
jury.” Combs v. State, 525 So. 2d 853, 857 (1988). In Hurst v. 
Florida, 577 U. S. 92, 103 (2016), however, we held that process, 
“which required the judge alone to fnd the existence of an aggra-
vating circumstance,” to be unconstitutional. 

With the rationale underlying its previous rejection of the 
Caldwell challenge now undermined by this Court in Hurst, peti-
tioners ask that the Florida Supreme Court revisit the question. 
The Florida Supreme Court, however, did not address that Eighth 
Amendment challenge. 

This Court has not in the past hesitated to vacate and remand 
a case when a court has failed to address an important question 
that was raised below. See, e. g., Beer v. United States, 564 U. S. 
1050 (2011) (remanding for consideration of unaddressed preclu-
sion claim); Youngblood v. West Virginia, 547 U. S. 867 (2006) (per 
curiam) (remanding for consideration of unaddressed claim under 
Brady v. Maryland, 373 U. S. 83 (1963)). Because petitioners 
here raised a potentially meritorious Eighth Amendment chal-
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lenge to their death sentences, and because the stakes in capital 
cases are too high to ignore such constitutional challenges, I dis-
sent from the Court's refusal to correct that error. 

No. 17–60. City of Bloomfield, New Mexico v. Felix 
et al. C. A. 10th Cir. Certiorari denied. Justice Gorsuch 
took no part in the consideration or decision of this petition. Re-
ported below: 841 F. 3d 848. 

No. 17–310. Dale et al. v. Rife. C. A. 10th Cir. Certiorari 
denied. Justice Gorsuch took no part in the consideration or 
decision of this petition. Reported below: 854 F. 3d 637. 

No. 17–327. Grifn v. Aetna Health Inc. et al. C. A. 
11th Cir. Certiorari before judgment denied. 

No. 17–5690. Lessard v. Cravitz et al. C. A. 10th Cir. 
Certiorari denied. Justice Gorsuch took no part in the consid-
eration or decision of this petition. Reported below: 686 Fed. 
Appx. 581. 

Rehearing Denied 

No. 16–8948. Grigsby v. Marten, Judge, United States 
District Court for the District of Kansas, et al., 582 U. S. 
910. Petition for rehearing denied. Justice Gorsuch took no 
part in the consideration or decision of this petition. 

October 17, 2017 

Miscellaneous Order 

No. 16–581. Leidos, Inc., fka SAIC, Inc. v. Indiana Public 
Retirement System et al. C. A. 2d Cir. [Certiorari granted, 
580 U. S. 1216.] Joint motion of the parties to remove case from 
argument calendar and hold in abeyance any further proceed-
ings granted. 

October 19, 2017 

Miscellaneous Orders 

No. 17A437. McNabb v. Dunn, Commissioner, Alabama De-
partment of Corrections, et al. Application for stay of exe-
cution of sentence of death, presented to Justice Thomas, and 
by him referred to the Court, denied. The order heretofore en-
tered by Justice Thomas is vacated. 
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No. 17A440. Dunn, Commissioner, Alabama Department 
of Corrections, et al. v. McNabb. Application to vacate the 
injunction entered by the United States District Court for the 
Middle District of Alabama on October 16, 2017, presented to 
Justice Thomas, and by him referred to the Court, granted. 
“[I]nmates seeking time to challenge the manner in which the 
State plans to execute them must satisfy all of the requirements 
for a stay, including a showing of a signifcant possibility of suc-
cess on the merits.” Hill v. McDonough, 547 U. S. 573, 584 
(2006). The All Writs Act does not excuse a court from making 
these fndings. Because the District Court enjoined respondent's 
execution without fnding that he has a signifcant possibility of 
success on the merits, it abused its discretion. We accordingly 
vacate the injunction. Justice Breyer and Justice Soto-
mayor would deny the application to vacate the injunction. 

Certiorari Denied 

No. 17–6400. McNabb v. Dunn, Commissioner, Alabama 
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

October 20, 2017 

Dismissal Under Rule 46 

No. 17–247. Triple Canopy, Inc. v. United States et al. 
C. A. 4th Cir. Certiorari dismissed under this Court's Rule 46.1. 
Reported below: 857 F. 3d 174. 

October 24, 2017 

Vacated and Remanded After Certiorari Granted 

No. 16–1540. Trump, President of the United States, 
et al. v. Hawaii et al. C. A. 9th Cir. [Certiorari granted, 582 
U. S. 571.] We granted certiorari in this case to resolve a chal-
lenge to the temporary suspension of entry of aliens and refugees 
under §§ 2(c) and 6 of Executive Order No. 13780. Because those 
provisions of the Order have “expired by [their] own terms,” the 
appeal no longer presents a “live case or controversy.” Burke v. 
Barnes, 479 U. S. 361, 363 (1987). Following our established prac-
tice in such cases, the judgment is therefore vacated, and the case 
is remanded to the United States Court of Appeals for the Ninth 
Circuit with instructions to dismiss as moot the challenge to Exec-
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utive Order No. 13780. United States v. Munsingwear, Inc., 340 
U. S. 36, 39 (1950). We express no view on the merits. Justice 
Sotomayor dissents from the order vacating the judgment below 
and would dismiss the writ of certiorari as improvidently 
granted. 

October 25, 2017 

Dismissal Under Rule 46 

No. 17–123. Ewing et al. v. Wells Fargo Bank et al. 
Dist. Ct. App. Fla., 1st Dist. Certiorari dismissed under this 
Court's Rule 46.1. Reported below: 225 So. 3d 802. 

October 30, 2017 

Certiorari Dismissed 
No. 17–5680. Modrall v. Deutsch et al. C. A. D. C. Cir. 

Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court's Rule 39.8. Re-
ported below: 686 Fed. Appx. 9. 

Miscellaneous Orders 
No. 17A293. Smith et ux. v. HSBC Bank et al. Bkrtcy. 

Ct. S. D. Ga. Application for stay, addressed to Justice Soto-
mayor and referred to the Court, denied. 

No. 17M47. Miller v. Carrington Mortgage Services, 
Inc., et al.; 

No. 17M48. Douglas v. Joseph; 
No. 17M49. Charles v. Methodist Health Centers, dba 

Houston Methodist Sugar Land Hospital; 
No. 17M50. Levy v. Department of Homeland Security; 

and 
No. 17M51. Copeland v. Department of Justice et al. 

Motions to direct the Clerk to fle petitions for writs of certiorari 
out of time denied. 

No. 16–111. Masterpiece Cakeshop, Ltd., et al. v. Colo-
rado Civil Rights Commission et al. Ct. App. Colo. [Certio-
rari granted, 582 U. S. 929.] Motions of Chris Sevier et al. and 
John Gunter, Jr., et al. for leave to intervene denied. 

No. 17–57. Pacic Gas & Electric Co. et al. v. United 
States. C. A. Fed. Cir. Joint motion to defer consideration of 
petition for writ of certiorari granted. 
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No. 17–5676. Lee v. ING Groep, N. V., et al. C. A 9th 
Cir.; and 

No. 17–6072. Mercer v. Powers. Sup. Ct. Va. Motions of 
petitioners for leave to proceed in forma pauperis denied. Peti-
tioners are allowed until November 20, 2017, within which to pay 
the docketing fees required by Rule 38(a) and to submit petitions 
in compliance with Rule 33.1 of the Rules of this Court. 

No. 17–6155. In re Rice. Petition for writ of habeas corpus 
denied. 

No. 17–6152. In re Rogers. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
habeas corpus dismissed. See this Court's Rule 39.8. Justice 
Gorsuch took no part in the consideration or decision of this 
motion and this petition. 

Certiorari Denied 

No. 16–1457. Hannstar Display Corp. v. Sony Electron-
ics, Inc., et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 835 F. 3d 1155. 

No. 16–1459. Prostrollo v. City of Scottsdale, Arizona, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 676 
Fed. Appx. 678. 

No. 16–1483. Fisch v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 851 F. 3d 402. 

No. 16–1532. Robinson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 846 F. 3d 694. 

No. 16–1546. Scott v. Maryland State Department of 
Labor, Licensing and Regulation, et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 673 Fed. Appx. 299. 

No. 16–9255. deLottinville v. Minnesota. Sup. Ct. Minn. 
Certiorari denied. Reported below: 890 N. W. 2d 116. 

No. 16–9553. Ross v. Carpenter, Individually and in Her 
Ofcial Capacity as Director of Prison Health Care. 
C. A. 8th Cir. Certiorari denied. Reported below: 676 Fed. 
Appx. 612. 

No. 16–9611. Stinson v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 224 So. 3d 217. 
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No. 16–9642. Davis v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 854 F. 3d 1276. 

No. 17–81. Ramsey v. Commonwealth of the Northern 
Mariana Islands et al. C. A. 9th Cir. Certiorari denied. 
Reported below: 849 F. 3d 858. 

No. 17–86. Pickering v. Colorado. Ct. App. Colo. Certio-
rari denied. 

No. 17–88. Wayside Church et al. v. Van Buren County, 
Michigan, et al. C. A. 6th Cir. Certiorari denied. Reported 
below: 847 F. 3d 812. 

No. 17–98. Morfin et al. v. Tillerson, Secretary of 
State, et al. C. A. 7th Cir. Certiorari denied. Reported 
below: 851 F. 3d 710. 

No. 17–135. Shalhoub v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 855 F. 3d 1255. 

No. 17–147. CMSG Restaurant Group, LLC, et al. v. New 
York et al. Ct. App. N. Y. Certiorari denied. Reported 
below: 29 N. Y. 3d 929, 72 N. E. 3d 567. 

No. 17–150. Tutor Perini Corp. v. City of Los Angeles, 
California, et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 854 F. 3d 1149. 

No. 17–163. Jarreau et al. v. South Lafourche Levee 
District. Sup. Ct. La. Certiorari denied. Reported below: 
2016–0788 (La. 3/31/17), 217 So. 3d 298. 

No. 17–253. Perkins v. Texas. Ct. App. Tex., 3d Dist. Cer-
tiorari denied. 

No. 17–259. Ellsworth v. Stockdale et al. Ct. App. Colo. 
Certiorari denied. 

No. 17–261. Barnes et ux. v. Webb et al. Ct. App. Ark. 
Certiorari denied. Reported below: 2017 Ark. App. 32, 510 S. W. 
3d 286. 

No. 17–268. Prostyakov v. Masco Corp. C. A. 7th Cir. 
Certiorari denied. Reported below: 683 Fed. Appx. 524. 

No. 17–273. Joseph v. Metropolitan Museum of Art et al. 
C. A. 2d Cir. Certiorari denied. Reported below: 684 Fed. 
Appx. 16. 
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No. 17–279. Lewis v. Iota Violet, LLC, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 687 Fed. Appx. 667. 

No. 17–280. Purpura v. Christie, Governor of New Jer-
sey, et al. C. A. 3d Cir. Certiorari denied. Reported below: 
687 Fed. Appx. 208. 

No. 17–283. Bona Fide Conglomerate, Inc. v. Source-
America et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 691 Fed. Appx. 389. 

No. 17–288. Brooks v. Washington Mutual Bank, F. A. 
(Reported below: 53 Kan. App. 2d xxix, 387 P. 3d 865); and 
Brooks v. City of Overland Park, Kansas (52 Kan. App. 2d 
xii, 376 P. 3d 96). Ct. App. Kan. Certiorari denied. 

No. 17–289. Sanchez-Ochoa et al. v. Sessions, Attorney 
General. C. A. 6th Cir. Certiorari denied. Reported below: 
690 Fed. Appx. 317. 

No. 17–300. Baltierra v. Illinois. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 2017 IL App (4th) 160575–U. 

No. 17–303. Duarte et al. v. City of Lewisville, Texas. 
C. A. 5th Cir. Certiorari denied. Reported below: 858 F. 3d 348. 

No. 17–308. Smith et al. v. City of Los Angeles, Califor-
nia, et al. C. A. 9th Cir. Certiorari denied. Reported below: 
686 Fed. Appx. 509. 

No. 17–316. Pierson v. Rogow et al. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 669 Fed. Appx. 550. 

No. 17–328. Fletes v. City of San Diego, California, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 687 
Fed. Appx. 640. 

No. 17–339. Armendariz et al. v. Chowaiki et al. C. A. 
5th Cir. Certiorari denied. Reported below: 683 Fed. Appx. 338. 

No. 17–347. Alba Villarreal v. Texas. Ct. App. Tex., 13th 
Dist. Certiorari denied. Reported below: 504 S. W. 3d 494. 

No. 17–361. Brown v. Mercadante et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 687 Fed. Appx. 220. 

No. 17–366. Xiu Jian Sun v. Cavallo et al. C. A. 2d Cir. 
Certiorari denied. 
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No. 17–385. Robinson v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 17–403. Livaccari v. Virginia. C. A. 4th Cir. Certio-
rari denied. Reported below: 671 Fed. Appx. 46. 

No. 17–404. Erikson v. Oklahoma et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 690 Fed. Appx. 620. 

No. 17–410. Persico v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 688 Fed. Appx. 58. 

No. 17–411. O’Grady et al. v. Birenbaum. C. A. 5th Cir. 
Certiorari denied. Reported below: 691 Fed. Appx. 155. 

No. 17–412. McGrath v. Microsemi Corp. et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 690 Fed. Appx. 551. 

No. 17–414. Duncan v. Boyles, Superintendent, Chilli-
cothe Correctional Center. C. A. 8th Cir. Certiorari 
denied. 

No. 17–435. Vaile v. Porsboll. Sup. Ct. Nev. Certiorari 
denied. Reported below: 133 Nev. 213, 396 P. 3d 791. 

No. 17–451. Burmaster v. Holland, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 691 Fed. Appx. 795. 

No. 17–456. Nix v. United States. C. A. 9th Cir. Certio-
rari denied. 

No. 17–457. Vital et al. v. National Oilwell Varco, 
L. P. C. A. 5th Cir. Certiorari denied. Reported below: 685 
Fed. Appx. 355. 

No. 17–5023. Cortez v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 683 
Fed. Appx. 292. 

No. 17–5078. Matthews v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 665 
Fed. Appx. 315. 

No. 17–5277. Jones v. Ohio. Ct. App. Ohio, 8th App. Dist., 
Cuyahoga County. Certiorari denied. Reported below: 2016-
Ohio-4565. 
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No. 17–5346. Madison v. Davis, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–5356. Cargill v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. 

No. 17–5605. Thomas v. Bondi, Attorney General of 
Florida, et al. C. A. 11th Cir. Certiorari denied. 

No. 17–5622. Suttles v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 17–5623. Sharp v. Dolan et al. C. A. D. C. Cir. Cer-
tiorari denied. 

No. 17–5627. Lott v. Ohio. Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 148 Ohio St. 3d 1429, 2017-Ohio-906, 71 
N. E. 3d 300. 

No. 17–5636. Perez v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. 

No. 17–5637. Evans v. Maryland. Ct. App. Md. Certiorari 
denied. Reported below: 452 Md. 531, 157 A. 3d 813. 

No. 17–5638. Jones v. Illinois. App. Ct. Ill., 4th Dist. Cer-
tiorari denied. Reported below: 2017 IL App (4th) 141114–U. 

No. 17–5645. Dunson v. Jones, Secretary, Florida 
Department of Corrections. Sup. Ct. Fla. Certiorari 
denied. 

No. 17–5646. Bustamante v. Montgomery, Warden. C. A. 
9th Cir. Certiorari denied. 

No. 17–5648. Smith v. Frakes, Director, Nebraska De-
partment of Correctional Services. C. A. 8th Cir. Certio-
rari denied. 

No. 17–5650. Castro v. Texas. Ct. App. Tex., 1st Dist. 
Certiorari denied. 

No. 17–5651. Sturgis v. Michigan. Ct. App. Mich. Certio-
rari denied. 

No. 17–5652. Steiger v. Alabama. Sup. Ct. Ala. Certio-
rari denied. 
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No. 17–5654. Mills v. LaRose, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 693 Fed. Appx. 411. 

No. 17–5659. Wright, aka Swartz, aka McDougal v. 
United States. C. A. Fed. Cir. Certiorari denied. Reported 
below: 701 Fed. Appx. 967. 

No. 17–5661. Vaughn v. Kernan, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 

No. 17–5662. Waiters v. Grifn, Superintendent, Green 
Haven Correctional Facility. C. A. 2d Cir. Certiorari de-
nied. Reported below: 857 F. 3d 466. 

No. 17–5663. Wimbley v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 238 So. 3d 1268. 

No. 17–5665. Beling v. Ennis, Inc. C. A. Fed. Cir. Certio-
rari denied. Reported below: 690 Fed. Appx. 680. 

No. 17–5666. Bacon v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 159 A. 3d 44. 

No. 17–5667. Austin v. Florida. Dist. Ct. App. Fla., 3d Dist. 
Certiorari denied. Reported below: 229 So. 3d 1233. 

No. 17–5670. Benavides v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 17–5671. Anderson v. Missouri. Sup. Ct. Mo. Certio-
rari denied. 

No. 17–5672. Bond v. Edenwald-German General Aged 
Home of Baltimore. C. A. 4th Cir. Certiorari denied. Re-
ported below: 680 Fed. Appx. 261. 

No. 17–5682. Linthecome v. California. Sup. Ct. Cal. 
Certiorari denied. 

No. 17–5689. Jabary v. McCullough et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 686 Fed. Appx. 282. 

No. 17–5691. Collins et al. v. JPMorgan Chase Bank, 
N. A., et al. Ct. App. Cal., 2d App. Dist., Div. 5. Certiorari 
denied. 
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No. 17–5694. Smith v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. 

No. 17–5701. Williams v. Louisiana. Ct. App. La., 2d Cir. 
Certiorari denied. Reported below: 50,468 (La. App. 2 Cir. 2/24/16), 
190 So. 3d 737. 

No. 17–5702. Thunderbird, aka Johnson v. Popoff, Super-
intendent, Oregon State Correctional Institution. Ct. 
App. Ore. Certiorari denied. Reported below: 281 Ore. App. 
461, 383 P. 3d 1002. 

No. 17–5705. Hawkins v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 17–5706. Arias v. State Bar of California et al. 
Sup. Ct. Cal. Certiorari denied. 

No. 17–5710. McDougle v. Phillips, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 17–5718. Mills v. California. Sup. Ct. Cal. Certio-
rari denied. 

No. 17–5720. Petric v. Bracy, Warden. Sup. Ct. Ohio. 
Certiorari denied. Reported below: 150 Ohio St. 3d 1404, 2017-
Ohio-6964, 78 N. E. 3d 905. 

No. 17–5721. Rangamar v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 17–5722. Randall v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2016 IL App (1st) 143371, 64 
N. E. 3d 1149. 

No. 17–5723. Rodriguez v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 693 
Fed. Appx. 276. 

No. 17–5727. Myrick v. Greenwood et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 856 F. 3d 487. 

No. 17–5728. Dobson v. Wrigley, Warden. Sup. Ct. Ariz. 
Certiorari denied. 
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No. 17–5738. Watson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 689 Fed. Appx. 738. 

No. 17–5747. Patterson v. Nevada. Sup. Ct. Nev. Certio-
rari denied. Reported below: 133 Nev. 1059, 399 P. 3d 913. 

No. 17–5750. Adams v. Department of Defense. C. A. 4th 
Cir. Certiorari denied. Reported below: 683 Fed. Appx. 255. 

No. 17–5751. Alexander v. Arizona. Ct. App. Ariz. Cer-
tiorari denied. 

No. 17–5754. Charles v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 702 Fed. Appx. 288. 

No. 17–5755. Baumberger v. Louisiana. Ct. App. La., 3d 
Cir. Certiorari denied. Reported below: 2015–1056 (La. App. 3 
Cir. 6/1/16), 200 So. 3d 817. 

No. 17–5756. Stone v. South Carolina. Sup. Ct. S. C. 
Certiorari denied. Reported below: 419 S. C. 370, 798 S. E. 2d 
561. 

No. 17–5758. Hinson-Bey v. City of Albermarle Police 
Department et al. C. A. 4th Cir. Certiorari denied. Re-
ported below: 676 Fed. Appx. 220. 

No. 17–5763. Talyosef v. Berryhill, Acting Commissioner 
of Social Security. C. A. 2d Cir. Certiorari denied. Re-
ported below: 683 Fed. Appx. 46. 

No. 17–5764. Thomas v. Northstar Mortgage Group, LLC, 
et al. Sup. Ct. Ga. Certiorari denied. 

No. 17–5769. West, aka Jahkido v. Unknown Party et al. 
C. A. 6th Cir. Certiorari denied. 

No. 17–5773. Brown v. Clarke, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 682 Fed. Appx. 193. 

No. 17–5774. Alvarez v. Spearman, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 693 Fed. Appx. 678. 

No. 17–5779. Riley v. Pfeiffer, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 17–5781. Story v. Strother, Judge, District Court of 
Texas, McLennan County, et al. C. A. 5th Cir. Certiorari 
denied. Reported below: 691 Fed. Appx. 208. 

No. 17–5788. Harper v. Santos et al. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 847 F. 3d 923. 

No. 17–5790. Padgett v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 691 Fed. Appx. 93. 

No. 17–5791. Moffett v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 17–5792. Mincey v. Vannoy, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 17–5795. Luis Torres v. City of Philadelphia, Penn-
sylvania, et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 673 Fed. Appx. 233. 

No. 17–5796. Ulland v. Coker, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 17–5798. Torres v. Sessions, Attorney General. 
C. A. 9th Cir. Certiorari denied. Reported below: 691 Fed. 
Appx. 455. 

No. 17–5800. Yeagle v. Litteral, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–5805. Gowing v. Michigan. Sup. Ct. Mich. Certio-
rari denied. Reported below: 500 Mich. 900, 887 N. W. 2d 618. 

No. 17–5806. Gutierrez v. Biter, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–5807. Hartman v. Belanger, Judge, Circuit Court 
of Florida, 19th Judicial Circuit, et al. C. A. 11th Cir. 
Certiorari denied. 

No. 17–5808. Franklin v. Jenkins, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–5825. Scott v. Illinois. App. Ct. Ill., 2d Dist. Cer-
tiorari denied. Reported below: 2017 IL App (2d) 141173–U. 
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No. 17–5828. Owens v. Dzurenda, Director, Nevada De-
partment of Corrections. Sup. Ct. Nev. Certiorari denied. 
Reported below: 133 Nev. 1058. 

No. 17–5829. Kelley v. Larkin, Superintendent, Eastern 
Correctional Facility. C. A. 2d Cir. Certiorari denied. Re-
ported below: 680 Fed. Appx. 5. 

No. 17–5835. Jones v. Sheldon, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–5842. Woodson v. United States; 
No. 17–5843. Woodson v. United States; 
No. 17–5844. Woodson v. United States; 
No. 17–5845. Woodson v. United States; 
No. 17–5846. Woodson v. United States; 
No. 17–5858. Woodson v. United States; and 
No. 17–5859. Woodson v. United States. C. A. 4th Cir. 

Certiorari denied. Reported below: 690 Fed. Appx. 844. 

No. 17–5848. Deaton v. Kelley, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied. 
Reported below: 684 Fed. Appx. 598. 

No. 17–5851. Major v. Wyoming. Sup. Ct. Wyo. Certiorari 
denied. Reported below: 2017 WY 39A, 401 P. 3d 889. 

No. 17–5862. Taplin v. Holland, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–5864. Zirus v. Texas (three judgments). Ct. Crim. 
App. Tex. Certiorari denied. 

No. 17–5870. Marrero v. Smith, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 693 Fed. Appx. 266. 

No. 17–5875. Copeland v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–5877. Matherly v. Andrews et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 859 F. 3d 264. 

No. 17–5881. Mermer v. McDowell, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 17–5884. Vetcher v. Sessions, Attorney General. 
C. A. 5th Cir. Certiorari denied. 
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No. 17–5886. Taylor v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 691 Fed. Appx. 78. 

No. 17–5887. Viola v. United States. C. A. 2d Cir. Certio-
rari denied. 

No. 17–5890. McCauley v. Clarke, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 689 Fed. Appx. 220. 

No. 17–5893. Holmes v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 690 Fed. Appx. 381. 

No. 17–5906. Brown v. Illinois. App. Ct. Ill., 2d Dist. Cer-
tiorari denied. 

No. 17–5909. Costigan v. Porrino, Attorney General of 
New Jersey. C. A. 3d Cir. Certiorari denied. 

No. 17–5920. Moriarty v. Anderson. Ct. App. Ga. Certio-
rari denied. 

No. 17–5922. Rembert v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 851 F. 3d 836. 

No. 17–5924. Standridge v. Shartel, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 17–5925. Wilkerson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 653 Fed. Appx. 230. 

No. 17–5927. Wood v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 657 Fed. Appx. 214. 

No. 17–5932. Tangabeykan v. United States. C. A. 9th 
Cir. Certiorari denied. 

No. 17–5934. Zulu v. California. Ct. App. Cal., 2d App. 
Dist., Div. 8. Certiorari denied. 

No. 17–5937. Medina v. Hedgpeth, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–5944. Smith v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 701 Fed. Appx. 239. 

No. 17–5946. Konci v. United States. C. A. 5th Cir. Cer-
tiorari denied. 
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No. 17–5947. Madad v. United States. C. A. 9th Cir. Cer-
tiorari denied. 

No. 17–5952. Berthiaume v. Connecticut. App. Ct. Conn. 
Certiorari denied. Reported below: 171 Conn. App. 436, 157 
A. 3d 681. 

No. 17–5955. Davis v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 859 F. 3d 572. 

No. 17–5960. Nunn v. Hammer, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 17–5966. Wetherall v. Reynolds, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 668 Fed. Appx. 31. 

No. 17–5967. Friskey v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 698 Fed. Appx. 252. 

No. 17–5971. Jimenez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 690 Fed. Appx. 282. 

No. 17–5972. Lee v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 694 Fed. Appx. 318. 

No. 17–5973. Cole v. United States. C. A. 9th Cir. Certio-
rari denied. 

No. 17–5975. Rodriguez-Trevino v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 690 Fed. Appx. 294. 

No. 17–5978. Kirlin v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 859 F. 3d 539. 

No. 17–5981. Phillips v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 17–5982. McNew v. Wisconsin. Ct. App. Wis. Certio-
rari denied. Reported below: 2017 WI App 21, 374 Wis. 2d 436, 
896 N. W. 2d 390. 

No. 17–5983. Davis v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 691 Fed. Appx. 720. 

No. 17–5984. Cox v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 692 Fed. Appx. 85. 
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No. 17–5987. Shipman v. Semple, Commissioner, Connecti-
cut Department of Correction. App. Ct. Conn. Certiorari 
denied. Reported below: 172 Conn. App. 600, 161 A. 3d 585. 

No. 17–5990. R. B. R. v. K. D. Ct. App. Ohio, 10th App. Dist., 
Franklin County. Certiorari denied. Reported below: 2017-
Ohio-265. 

No. 17–5996. Bonds v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 679 Fed. Appx. 635. 

No. 17–5997. Arroyo-Jusino v. Shulkin, Secretary of 
Veterans Affairs. C. A. Fed. Cir. Certiorari denied. Re-
ported below: 664 Fed. Appx. 953. 

No. 17–5998. Rawls v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 690 Fed. Appx. 866. 

No. 17–5999. Smith v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 692 Fed. Appx. 112. 

No. 17–6004. Burton v. Mississippi. Sup. Ct. Miss. Certio-
rari denied. 

No. 17–6005. Charles, aka Heinzelman, aka Ingalls v. 
South Dakota. Sup. Ct. S. D. Certiorari denied. Reported 
below: 2017 S.D. 10, 892 N. W. 2d 915. 

No. 17–6007. Klug v. United States. C. A. 7th Cir. Cer-
tiorari denied. 

No. 17–6014. Hall v. Texas Commission on Law Enforce-
ment et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 685 Fed. Appx. 337. 

No. 17–6023. Talley v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–6027. Whaley v. New York. Ct. App. N. Y. Certio-
rari denied. Reported below: 29 N. Y. 3d 1095, 85 N. E. 3d 106. 

No. 17–6034. Cross v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 691 Fed. Appx. 312. 

No. 17–6038. Joling v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 696 Fed. Appx. 193. 
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No. 17–6039. Carlos Ortiz v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 17–6044. Lopez v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 860 F. 3d 201. 

No. 17–6046. Maurizio v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 701 Fed. Appx. 129. 

No. 17–6047. Rodriguez-Rivera v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 17–6048. Schumaker v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 694 Fed. Appx. 126. 

No. 17–6057. Brugnara v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 856 F. 3d 1198. 

No. 17–6061. Olden v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 694 Fed. Appx. 649. 

No. 17–6063. Petty v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 856 F. 3d 1306. 

No. 17–6064. Guerrero-Almodovar v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 693 Fed. 
Appx. 546. 

No. 17–6066. Kandi v. United States. C. A. 9th Cir. Cer-
tiorari denied. 

No. 17–6069. Alvin v. United States. Ct. App. D. C. Cer-
tiorari denied. 

No. 17–6073. Shariati v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 694 Fed. Appx. 893. 

No. 17–6077. Fabian Cruz v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 691 Fed. Appx. 204. 

No. 17–6078. Minor v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 698 Fed. Appx. 765. 

No. 17–6079. Johnson et al. v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 692 Fed. Appx. 349. 

No. 17–6088. Plascencia-Orozco, aka Muro-Guerrero v. 
United States. C. A. 9th Cir. Certiorari denied. Reported 
below: 852 F. 3d 910. 
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No. 17–6089. Stegemann v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 701 Fed. Appx. 35. 

No. 17–6092. Robinson v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 697 Fed. Appx. 732. 

No. 17–6093. Smith v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 696 Fed. Appx. 427. 

No. 17–6094. Smorynski v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 17–6097. Stackhouse v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 679 Fed. Appx. 746. 

No. 17–6102. Wolfstein v. Morgan, Lewis and Bockius, 
LLP, et al. C. A. 9th Cir. Certiorari denied. Reported below: 
692 Fed. Appx. 831. 

No. 17–6104. Zamora-Salazar v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 860 F. 3d 826. 

No. 17–6106. Addison v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 683 Fed. Appx. 921. 

No. 17–6111. Swaby v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 697 Fed. Appx. 619. 

No. 17–6112. Running Crane v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 692 Fed. Appx. 828. 

No. 17–6115. Kwaja v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 691 Fed. Appx. 214. 

No. 17–6119. Rivera-Rodriguez v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 17–6121. Serna v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 688 Fed. Appx. 241. 

No. 17–6123. Goode v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 700 Fed. Appx. 100. 

No. 17–6125. Milam v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–6128. Armstead v. United States. C. A. D. C. Cir. 
Certiorari denied. 
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No. 17–6131. Malekpour v. Chao, Secretary of Transpor-
tation. C. A. 7th Cir. Certiorari denied. Reported below: 682 
Fed. Appx. 471. 

No. 17–6138. McGarity v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–6139. Jones v. Archuleta, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 691 Fed. Appx. 
902. 

No. 17–6141. Kapllani v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 861 F. 3d 10. 

No. 17–6142. Lowery v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 691 Fed. Appx. 80. 

No. 17–6145. Coimbre v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–6153. Robinson v. United States. Ct. App. D. C. 
Certiorari denied. 

No. 17–6167. Johnson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–6170. Thomas v. United States. C. A. 5th Cir. Cer-
tiorari denied. 

No. 17–6181. Hayes v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 683 Fed. Appx. 223. 

No. 17–6185. Simmons v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 17–6205. Blyden v. United States. C. A. 3d Cir. Cer-
tiorari denied. 

No. 17–6208. Garcia v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 670 Fed. Appx. 501. 

No. 17–6224. Penass v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 155 A. 3d 415. 

No. 16–1137. 616 Croft Ave., LLC, et al. v. City of West 
Hollywood, California. Ct. App. Cal., 2d App. Dist., Div. 1. 
Motions of Southeastern Legal Foundation, Center for Constitu-
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tional Jurisprudence, Citizens' Alliance for Property Rights Legal 
Fund, Cato Institute et al., Scholars of Land Use Regulation, and 
National Federation of Independent Business Small Business 
Legal Center et al. for leave to fle briefs as amici curiae granted. 
Certiorari denied. Reported below: 3 Cal. App. 5th 621, 207 Cal. 
Rptr. 3d 729. 

No. 16–1456. Opalinski et al. v. Robert Half Interna-
tional, Inc., et al. C. A. 3d Cir. Certiorari denied. Justice 
Gorsuch took no part in the consideration or decision of this 
petition. Reported below: 677 Fed. Appx. 738. 

No. 17–95. S. S. et al. v. Colorado River Indian Tribes 
et al. Ct. App. Ariz. Motion of Pacifc Legal Foundation for 
leave to fle brief as amicus curiae granted. Certiorari denied. 
Reported below: 241 Ariz. 419, 388 P. 3d 569. 

No. 17–99. Board of Commissioners of the Southeast 
Louisiana Flood Protection Authority-East et al. v. Ten-
nessee Gas Pipeline Co., L. L. C., et al. C. A. 5th Cir. Mo-
tion of Law Professors for leave to fle brief as amici curiae 
granted. Certiorari denied. Justice Alito took no part in the 
consideration or decision of this motion and this petition. Re-
ported below: 850 F. 3d 714. 

No. 17–256. Shao v. McManis Faulkner, LLP, et al. C. A. 
9th Cir. Motion of Mothers of Lost Child for leave to fle brief 
as amicus curiae granted. Certiorari denied. Reported below: 
670 Fed. Appx. 575. 

No. 17–267. McCullough v. Jabary. C. A. 5th Cir. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 686 Fed. Appx. 282. 

No. 17–291. Westbrooks, Warden v. Thomas. C. A. 6th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 849 F. 3d 659. 

No. 17–309. Snyder et al. v. Acord Corp. et al. C. A. 
10th Cir. Certiorari denied. Justice Gorsuch took no part in 
the consideration or decision of this petition. Reported below: 
684 Fed. Appx. 710. 

No. 17–409. National Association for the Advancement 
of Multijurisdiction Practice et al. v. Howell, Chief 
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Judge, United States District Court for the District of 
Columbia, et al. C. A. D. C. Cir. Motion of Jennifer Low for 
leave to fle brief as amicus curiae granted. Certiorari denied. 
Reported below: 851 F. 3d 12. 

No. 17–5707. Baxter v. Florida. Sup. Ct. Fla. Certiorari 
denied. Justice Kagan took no part in the consideration or 
decision of this petition. 

No. 17–5915. Leatch v. United States. C. A. 5th Cir. Cer-
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 858 F. 3d 974. 

No. 17–5954. Contreras v. United States. C. A. 10th Cir. 
Certiorari denied. Justice Gorsuch took no part in the consid-
eration or decision of this petition. Reported below: 689 Fed. 
Appx. 886. 

No. 17–6081. Baxter v. United States. C. A. 11th Cir. 
Certiorari denied. Justice Kagan took no part in the consid-
eration or decision of this petition. Reported below: 694 Fed. 
Appx. 762. 

No. 17–6084. Cooper v. United States. C. A. 3d Cir. Cer-
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. 

No. 17–6101. Wells v. United States. C. A. 5th Cir. Cer-
tiorari denied. The Chief Justice took no part in the consid-
eration or decision of this petition. Reported below: 684 Fed. 
Appx. 374. 

No. 17–6135. Zajac v. United States. C. A. 10th Cir. Cer-
tiorari denied. Justice Gorsuch took no part in the consid-
eration or decision of this petition. Reported below: 680 Fed. 
Appx. 776. 

Rehearing Denied 
No. 17–141. In re Bundy, ante, p. 813. Petition for rehear-

ing denied. 

October 31, 2017 

Dismissal Under Rule 46 
No. 16–1274. Ting Xue v. Sessions, Attorney General. 

C. A. 10th Cir. Certiorari dismissed under this Court's Rule 46.1. 
Reported below: 846 F. 3d 1099. 
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Certiorari Granted—Reversed and Remanded. (See No. 16–1468, 
ante, p. 1.) 

Certiorari Granted—Vacated and Remanded 

No. 17–5460. Ross v. United States. C. A. 5th Cir. Motion 
of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Dean v. United States, 581 U. S. 62 
(2017). Reported below: 689 Fed. Appx. 237. 

Certiorari Granted—Reversed. (See No. 17–193, ante, p. 10.) 

Certiorari Dismissed 

No. 17–5854. Daker v. Ferrero et al. C. A. 11th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court's Rule 39.8. 

No. 17–6059. Wells v. Berryhill, Acting Commissioner of 
Social Security. C. A. 5th Cir. Motion of petitioner for leave 
to proceed in forma pauperis denied, and certiorari dismissed. 
See this Court's Rule 39.8. Reported below: 690 Fed. Appx. 157. 

Miscellaneous Orders 

No. 17M52. Cota v. United States. Motion for leave to fle 
petition for writ of certiorari with supplemental appendix under 
seal granted. 

No. 17M53. Pirela v. Florida; 
No. 17M54. Dillard v. Oregon et al.; 
No. 17M55. Stanford v. Ryan, Director, Arizona Depart-

ment of Corrections, et al.; and 
No. 17M56. Banks v. Merit Systems Protection Board. 

Motions to direct the Clerk to fle petitions for writs of certiorari 
out of time denied. 

No. 142, Orig. Florida v. Georgia. Motion of the Solicitor 
General for leave to participate in oral argument as amicus cu-
riae and for divided argument granted. [For earlier order 
herein, see, e. g., ante, p. 913.] 

No. 15–1439. Cyan, Inc., et al. v. Beaver County Employ-
ees Retirement Fund et al. Ct. App. Cal., 1st App. Dist., 
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Div. 4. [Certiorari granted, 582 U. S. 951.] Motion of the Solici-
tor General for leave to participate in oral argument as amicus 
curiae and for divided argument granted in part, and the time is 
to be divided as follows: 30 minutes for petitioners, 25 minutes 
for respondents, and 10 minutes for the Solicitor General. 

No. 16–1276. Digital Realty Trust, Inc. v. Somers. C. A. 
9th Cir. [Certiorari granted, 582 U. S. 929.] Motion of the Solici-
tor General to argue pro hac vice granted. Motion of the Solici-
tor General for leave to participate in oral argument as amicus 
curiae and for divided argument granted. 

No. 16–1495. City of Hays, Kansas v. Vogt. C. A. 10th 
Cir. [Certiorari granted, 582 U. S. 967.] Motion of petitioner to 
dispense with printing joint appendix granted. Justice Gor-
such took no part in the consideration or decision of this motion. 

No. 17–6348. In re Anderson; 
No. 17–6356. In re Brewer; and 
No. 17–6369. In re Williams. Petitions for writs of habeas 

corpus denied. 

No. 17–6032. In re Eib; 
No. 17–6203. In re Dickey; and 
No. 17–6274. In re Johnson. Petitions for writs of manda-

mus denied. 

No. 17–6304. In re Bamdad. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
mandamus dismissed. See this Court's Rule 39.8. 

No. 17–5827. In re Phillips; and 
No. 17–6251. In re Tillman. Petitions for writs of manda-

mus and/or prohibition denied. 

No. 17–5810. In re Pannell. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
mandamus and/or prohibition dismissed. See this Court's Rule 
39.8. As petitioner has repeatedly abused this Court's process, 
the Clerk is directed not to accept any further petitions in non-
criminal matters from petitioner unless the docketing fee required 
by Rule 38(a) is paid and the petition is submitted in compliance 
with Rule 33.1. See Martin v. District of Columbia Court of 
Appeals, 506 U. S. 1 (1992) (per curiam). 
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Certiorari Denied 

No. 16–1102. Samsung Electronics Co., Ltd., et al. v. 
Apple Inc. C. A. Fed. Cir. Certiorari denied. Reported 
below: 839 F. 3d 1034. 

No. 16–1395. Alexander et al. v. Ameripro Funding, Inc., 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 848 
F. 3d 698. 

No. 16–9415. Rios-Vizcarra v. Wigen, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 669 Fed. Appx. 886. 

No. 17–38. Johnson v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 683 Fed. Appx. 241. 

No. 17–169. 2 Crooked Creek, LLC, et al. v. Treasurer 
of Cass County, Michigan. Ct. App. Mich. Certiorari denied. 

No. 17–191. Cook, Individually and as Natural Mother 
to Cook, et al. v. T-Mobile USA, Inc., et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 683 Fed. Appx. 315. 

No. 17–304. Goldman v. Greenforest Community Baptist 
Church, Inc., et al. Ct. App. Ga. Certiorari denied. 

No. 17–324. Khan v. City of Minneapolis, Minnesota. Ct. 
App. Minn. Certiorari denied. 

No. 17–331. Mina v. Chester County, Pennsylvania, 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 684 
Fed. Appx. 256. 

No. 17–337. Bent v. Lashway et al. C. A. 9th Cir. Certio-
rari denied. 

No. 17–341. O’Neal v. Crawford County, Georgia. Ct. 
App. Ga. Certiorari denied. Reported below: 339 Ga. App. 687, 
792 S. E. 2d 498. 

No. 17–356. Fisher v. New York. App. Div., Sup. Ct. N. Y., 
2d Jud. Dept. Certiorari denied. 

No. 17–360. Beenick v. LeFebvre et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 684 Fed. Appx. 200. 

No. 17–364. Solomon v. Sessions, Attorney General. 
C. A. 3d Cir. Certiorari denied. Reported below: 684 Fed. Appx. 
102. 
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No. 17–402. Loglia v. United States. C. A. 9th Cir. Cer-
tiorari denied. 

No. 17–421. Mann v. Joyner, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 678 Fed. Appx. 124. 

No. 17–430. Sprint Spectrum L. P., dba Sprint PCS v. 
Prism Technologies LLC. C. A. Fed. Cir. Certiorari denied. 
Reported below: 849 F. 3d 1360. 

No. 17–433. Kreit v. Quinn. C. A. 5th Cir. Certiorari de-
nied. Reported below: 690 Fed. Appx. 283. 

No. 17–434. Project Execution & Control Consulting, 
LLC, dba PEAC Consulting, LLC, et al. v. Papanicolas. 
C. A. 4th Cir. Certiorari denied. Reported below: 689 Fed. 
Appx. 212. 

No. 17–437. Singh v. United States Postal Service. C. A. 
Fed. Cir. Certiorari denied. Reported below: 688 Fed. Appx. 
911. 

No. 17–439. Astoria Landing, Inc. v. New York City Envi-
ronmental Control Board. App. Div., Sup. Ct. N. Y., 2d Jud. 
Dept. Certiorari denied. Reported below: 148 App. Div. 3d 
1141, 50 N. Y. S. 3d 448. 

No. 17–474. Haiying Fan v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 17–480. Malnes v. Arizona et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 705 Fed. Appx. 499. 

No. 17–484. Gossage v. Merit Systems Protection Board. 
C. A. 9th Cir. Certiorari denied. 

No. 17–495. Donnell v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 17–506. Fusco v. New York. App. Div., Sup. Ct. N. Y., 
2d Jud. Dept. Certiorari denied. Reported below: 149 App. Div. 
3d 776, 49 N. Y. S. 3d 631. 

No. 17–5051. Gilbert v. Texas. Ct. App. Tex., 7th Dist. 
Certiorari denied. 
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No. 17–5164. Mesquiti v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 854 F. 3d 267. 

No. 17–5204. Rivers v. Alabama. Ct. Crim. App. Ala. Cer-
tiorari denied. Reported below: 246 So. 3d 1014. 

No. 17–5215. Upshaw v. Michigan. Ct. App. Mich. Certio-
rari denied. 

No. 17–5479. Seibert v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 17–5783. Oram v. City of Dillon, Montana, et al. 
C. A. 9th Cir. Certiorari denied. 

No. 17–5797. Marshall v. City of Detroit, Michigan, 
et al. C. A. 6th Cir. Certiorari denied. 

No. 17–5811. Campbell v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 17–5813. Rumph v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 17–5817. Cohen v. Lane, Superintendent, State Cor-
rectional Institution at Fayette, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 17–5819. Ervin v. Cheatham, Warden, et al. C. A. 
6th Cir. Certiorari denied. 

No. 17–5820. Branson v. Wrigley, Warden. Sup. Ct. Ariz. 
Certiorari denied. 

No. 17–5832. Rogers v. Mississippi. Sup. Ct. Miss. Certio-
rari denied. 

No. 17–5834. Jones v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. 

No. 17–5836. Van Auken v. Florida. Dist. Ct. App. Fla., 
5th Dist. Certiorari denied. Reported below: 226 So. 3d 854. 

No. 17–5837. Bratton v. North Carolina et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 671 Fed. Appx. 184. 
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No. 17–5839. Jeans v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 2016 IL App (1st) 141675–U. 

No. 17–5852. Johnson v. Harry, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–5853. Lewis v. Texas. Ct. App. Tex., 1st Dist. Cer-
tiorari denied. 

No. 17–5856. Jones v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. 

No. 17–5857. Simon v. Gastelo, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 697 Fed. Appx. 903. 

No. 17–5860. Tucker v. Link, Superintendent, State Cor-
rectional Institution at Graterford. C. A. 3d Cir. Certio-
rari denied. Reported below: 677 Fed. Appx. 768. 

No. 17–5880. Ndibalema v. Kankolongo. Sup. Ct. Vt. 
Certiorari denied. Reported below: 204 Vt. 659, 161 A. 3d 535. 

No. 17–5912. Garrett v. Chase Home Finance LLC. Sup. 
Ct. Pa. Certiorari denied. 

No. 17–5957. Niskey v. Duke, Acting Secretary of Home-
land Security. C. A. D. C. Cir. Certiorari denied. Reported 
below: 859 F. 3d 1. 

No. 17–5977. Jackson v. Ohio. Ct. App. Ohio, 9th App. Dist., 
Lorain County. Certiorari denied. 

No. 17–6029. Harrod v. Scribner, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–6037. Lowe v. Espinoza, Acting Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 701 Fed. Appx. 548. 

No. 17–6052. Vasquez Navarrette v. Long, Warden. 
C. A. 9th Cir. Certiorari denied. 

No. 17–6053. Mosley v. Minnesota. Sup. Ct. Minn. Certio-
rari denied. Reported below: 895 N. W. 2d 585. 

No. 17–6091. Cilwa v. Fort. C. A. 4th Cir. Certiorari de-
nied. Reported below: 687 Fed. Appx. 280. 
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No. 17–6113. Kirksey v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 243 So. 3d 849. 

No. 17–6158. McDermott v. Carlin, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–6163. Muhtorov v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 702 Fed. Appx. 694. 

No. 17–6166. Jackson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 700 Fed. Appx. 411. 

No. 17–6168. Speller v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 689 Fed. Appx. 193. 

No. 17–6174. Jaimes-Jurado v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 694 Fed. Appx. 312. 

No. 17–6183. Fan Gu v. INVISTA S. a. r. l. C. A. 5th Cir. 
Certiorari denied. Reported below: 682 Fed. Appx. 316. 

No. 17–6187. Deleon Garza v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 690 Fed. Appx. 262. 

No. 17–6191. Fluker v. Brennan, Postmaster General. 
C. A. 11th Cir. Certiorari denied. Reported below: 677 Fed. 
Appx. 617. 

No. 17–6192. Hawkins v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 689 Fed. Appx. 858. 

No. 17–6193. Gatson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–6194. Gumbs v. United States. C. A. 3d Cir. Cer-
tiorari denied. 

No. 17–6196. Hairston v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 664 Fed. Appx. 485. 

No. 17–6209. Leon v. Arizona. Ct. App. Ariz. Certiorari 
denied. Reported below: 240 Ariz. 492, 381 P. 3d 286. 

No. 17–6211. Edgerton v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 686 Fed. Appx. 177. 

No. 17–6216. Anderson v. United States. C. A. 8th Cir. 
Certiorari denied. 
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No. 17–6218. Thompson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 687 Fed. Appx. 331. 

No. 17–6220. Casteel v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 17–6223. Gordon v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 694 Fed. Appx. 556. 

No. 17–6227. Covington v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 687 Fed. Appx. 253. 

No. 17–6229. Faure v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 660 Fed. Appx. 596. 

No. 17–6230. Hernandez-Mujica v. United States. C. A. 
8th Cir. Certiorari denied. 

No. 17–6233. Martinez-Rodriquez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 691 Fed. Appx. 218. 

No. 17–6234. Harris v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 636 Fed. Appx. 922. 

No. 17–6235. Humphrey v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 668 Fed. Appx. 634. 

No. 17–6238. Camarena v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 17–6240. Decoste v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 692 Fed. Appx. 557. 

No. 17–6248. Esteen v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 703 Fed. Appx. 825. 

No. 17–6249. Williamson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 686 Fed. Appx. 238. 

No. 17–6258. Hott v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 866 F. 3d 618. 

No. 17–6259. Del Valle Garcia v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 700 Fed. Appx. 
639. 

No. 17–6263. Harris v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 688 Fed. Appx. 223. 
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No. 17–6267. Russell v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 17–6268. Schneider v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 864 F. 3d 518. 

No. 17–6270. Hobdy v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 692 Fed. Appx. 205. 

No. 17–6272. Maggio v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 862 F. 3d 642. 

No. 17–6279. Urena v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 694 Fed. Appx. 829. 

No. 17–6283. Bernal-Rivas v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 693 Fed. Appx. 559. 

No. 17–6291. Boykin v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 679 Fed. Appx. 400. 

No. 17–6298. Houston v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 857 F. 3d 427. 

No. 17–6299. Grimm v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 693 Fed. Appx. 582. 

No. 17–6301. Banet v. United States. C. A. 9th Cir. Cer-
tiorari denied. 

No. 17–6305. Thornton v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 697 Fed. Appx. 897. 

No. 17–6311. Key v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 854 F. 3d 163. 

No. 17–168. Antonick v. Electronic Arts, Inc. C. A. 9th 
Cir. Certiorari denied. Justice Breyer took no part in the 
consideration or decision of this petition. Reported below: 841 
F. 3d 1062. 

No. 17–6197. Fulton v. United States. C. A. 2d Cir. Cer-
tiorari denied. Justice Sotomayor took no part in the consider-
ation or decision of this petition. 

No. 17–6253. Williston v. United States. C. A. 10th Cir. 
Certiorari denied. Justice Gorsuch took no part in the consid-
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eration or decision of this petition. Reported below: 862 F. 3d 
1023. 

Rehearing Denied 

No. 16–1417. Rodrigues v. Wells Fargo Bank, N. A., 
et al., ante, p. 822; 

No. 16–8272. Greene v. Florida, 581 U. S. 979; 
No. 16–9474. Gray v. Stouffer et al., ante, p. 851; 
No. 16–9552. Stewart v. Louisiana et al., ante, p. 855; 
No. 17–103. Grifn v. Coca-Cola Enterprises, Inc., ante, 

p. 871; and 
No. 17–5759. In re Harmon, ante, p. 813. Petitions for re-

hearing denied. 

No. 16–1321. Wong v. Anderson et al., ante, p. 904. Peti-
tion for rehearing denied. Justice Breyer took no part in the 
consideration or decision of this petition. 

November 8, 2017 

Miscellaneous Order 

No. 17A516. Cardenas Ramirez v. McCraw, Director, 
Texas Department of Public Safety, et al. Application for 
stay of execution of sentence of death, presented to Justice 
Alito, and by him referred to the Court, denied. 

Certiorari Denied 

No. 17–6650 (17A490). Hannon v. Florida. Sup. Ct. Fla. 
Application for stay of execution of sentence of death, presented 
to Justice Thomas, and by him referred to the Court, denied. 
Certiorari denied. Reported below: 228 So. 3d 505. 

No. 17–6651 (17A491). Hannon v. Jones, Secretary, Flor-
ida Department of Corrections, et al. C. A. 11th Cir. Ap-
plication for stay of execution of sentence of death, presented 
to Justice Thomas, and by him referred to the Court, denied. 
Certiorari denied. Reported below: 716 Fed. Appx. 843. 

No. 17–6705 (17A515). Cardenas Ramirez v. Texas. Ct. 
Crim. App. Tex. Application for stay of execution of sentence of 
death, presented to Justice Alito, and by him referred to the 
Court, denied. Certiorari denied. 
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Certiorari Granted—Vacated and Remanded 

No. 17–5100. Chittenden v. United States. C. A. 4th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Honeycutt v. United 
States, 581 U. S. 443 (2017). Reported below: 848 F. 3d 188. 

Certiorari Dismissed 

No. 17–5921. Steiner v. Jones, Secretary, Florida De-
partment of Corrections, et al. (three judgments). C. A. 
11th Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court's 
Rule 39.8. 

No. 17–5974. Shekhem El Bey v. United States et al. 
C. A. D. C. Cir. Motion of petitioner for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court's Rule 39.8. Reported below: 697 Fed. Appx. 706. 

Miscellaneous Orders* 

No. 17M57. Elghannam v. National Association of 
Boards of Pharmacy; and 

No. 17M58. Steines v. Illinois Department of Human 
Services et al. Motions to direct the Clerk to fle petitions for 
writs of certiorari out of time denied. 

No. 17M59. Dumel v. Florida Department of Correc-
tions. Motion to direct the Clerk to fle petition for writ of 
certiorari out of time under this Court's Rule 14.5 denied. 

No. 16–476. Christie, Governor of New Jersey, et al. v. 
National Collegiate Athletic Assn. et al.; and 

No. 16–477. New Jersey Thoroughbred Horsemen’s 
Assn., Inc. v. National Collegiate Athletic Assn. et al. 
C. A. 3d Cir. [Certiorari granted, 582 U. S. 951.] Motion of Pro-
fessor Ryan M. Rodenberg for leave to participate in oral argu-

*For revisions to the Rules of this Court effective this date, see 582 
U. S. 969. 
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ment as amicus curiae and for divided argument denied. Motion 
of the Solicitor General for leave to participate in oral argument 
as amicus curiae and for divided argument granted. 

No. 17–6326. Richards v. United States. C. A. 9th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de-
nied. Petitioner is allowed until December 4, 2017, within which 
to pay the docketing fee required by Rule 38(a) and to submit a 
petition in compliance with Rule 33.1 of the Rules of this Court. 
Justice Kagan took no part in the consideration or decision of 
this motion. 

No. 17–6445. In re Peraza Viera. Petition for writ of ha-
beas corpus denied. 

No. 17–5914. 
mus denied. 

In re Kennedy. Petition for writ of manda-

No. 17–6314. 
tion denied. 

In re Gadsden. Petition for writ of prohibi-

Certiorari Granted 
No. 17–21. Lozman v. City of Riviera Beach, Florida. 

C. A. 11th Cir. Certiorari granted. Reported below: 681 Fed. 
Appx. 746. 

No. 16–1140. National Institute of Family and Life Ad-
vocates, dba NIFLA, et al. v. Becerra, Attorney General 
of California, et al. C. A. 9th Cir. Certiorari granted lim-
ited to the following question: “Whether the disclosures required 
by the California Reproductive FACT [Freedom, Accountability, 
Comprehensive Care, and Transparency] Act violate the protec-
tions set forth in the Free Speech Clause of the First Amendment, 
applicable to the States through the Fourteenth Amendment.” 
Reported below: 839 F. 3d 823. 

No. 16–1435. Minnesota Voters Alliance et al. v. Man-
sky et al. C. A. 8th Cir. Motions of Cato Institute et al., 
American Civil Rights Union et al., and Center for Competitive 
Politics for leave to fle briefs as amici curiae granted. Certio-
rari granted. Reported below: 849 F. 3d 749. 

Certiorari Denied 
No. 16–1480. Hill et al. v. Service Employees Interna-

tional Union, Healthcare Illinois et al., et al. C. A. 7th 
Cir. Certiorari denied. Reported below: 850 F. 3d 861. 
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No. 16–9270. Kilgore v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 
Reported below: 805 F. 3d 1301. 

No. 16–9454. Zanders v. U. S. Bank N. A. C. A. 8th Cir. 
Certiorari denied. Reported below: 674 Fed. Appx. 591. 

No. 17–154. Muchira v. Al-Rawaf et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 850 F. 3d 605. 

No. 17–252. Government of Belize v. Belize Bank Ltd. 
C. A. D. C. Cir. Certiorari denied. Reported below: 852 F. 3d 
1107. 

No. 17–336. K. K. E. v. Oregon Department of Human 
Services. Ct. App. Ore. Certiorari denied. Reported below: 
284 Ore. App. 314, 391 P. 3d 1007. 

No. 17–345. Spatafore v. Wells Fargo Bank, N. A. Super. 
Ct. N. J., App. Div. Certiorari denied. 

No. 17–348. Todd et al. v. U. S. Bank N. A. et al. C. A. 
3d Cir. Certiorari denied. Reported below: 685 Fed. Appx. 103. 

No. 17–354. Knopp et al. v. JPMorgan Chase Bank & Co. 
et al. C. A. 7th Cir. Certiorari denied. Reported below: 684 
Fed. Appx. 579. 

No. 17–362. Guzman Mejia v. HSBC Mortgage Services, 
Inc. Sup. Ct. Fla. Certiorari denied. 

No. 17–391. Futrell v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 859 F. 3d 403. 

No. 17–392. Galvin et vir v. United States. C. A. D. C. 
Cir. Certiorari denied. Reported below: 859 F. 3d 71. 

No. 17–399. Cutonilli v. Maryland. C. A. 4th Cir. Certio-
rari denied. Reported below: 696 Fed. Appx. 648. 

No. 17–420. Jefferson v. National Railroad Passenger 
Corporation, dba Amtrak. C. A. 4th Cir. Certiorari denied. 
Reported below: 670 Fed. Appx. 190. 

No. 17–442. Allied Aviation Service Company of New 
Jersey v. National Labor Relations Board. C. A. D. C. Cir. 
Certiorari denied. Reported below: 854 F. 3d 55. 
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No. 17–452. Hageness et al. v. Davis et al. Sup. Ct. N. D. 
Certiorari denied. Reported below: 2017 ND 132, 896 N. W. 2d 
251. 

No. 17–460. Sato v. Orange County Department of Edu-
cation. C. A. 9th Cir. Certiorari denied. Reported below: 861 
F. 3d 923. 

No. 17–477. Chabot v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 681 Fed. Appx. 134. 

No. 17–525. Pleatman v. Ohio (Reported below: 2016-Ohio-
7659); and Pleatman et al. v. Sibcy Cline, Inc., et al. (2016-
Ohio-7683, 65 N. E. 3d 809). Ct. App. Ohio, 1st App. Dist., 
Hamilton County. Certiorari denied. 

No. 17–541. Rutigliano v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 694 Fed. Appx. 19. 

No. 17–549. Dunkel v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 685 Fed. Appx. 234. 

No. 17–5037. Joseph v. City of Cedar Hill Police Depart-
ment et al. C. A. 5th Cir. Certiorari denied. 

No. 17–5331. Cray v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 17–5424. Golden v. Washington et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 847 F. 3d 1151. 

No. 17–5431. Barclay v. Oregon et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 672 Fed. Appx. 682. 

No. 17–5849. Miller v. West Virginia. Sup. Ct. App. W. Va. 
Certiorari denied. 

No. 17–5861. Zeigler v. Florida. Sup. Ct. Fla. Certiorari 
denied. 

No. 17–5863. Torres v. Jones, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari denied. 

No. 17–5865. Weeks v. Kansas. Ct. App. Kan. Certiorari 
denied. 

No. 17–5867. Robinson v. Romanowski, Warden. C. A. 6th 
Cir. Certiorari denied. 
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No. 17–5868. Maps v. Fernandez-Rundle et al. C. A. 11th 
Cir. Certiorari denied. Reported below: 693 Fed. Appx. 784. 

No. 17–5878. Hoffman v. Harris, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–5882. Wardlaw v. Edwards et al. C. A. 11th Cir. 
Certiorari denied. 

No. 17–5888. Venable v. McCoy et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 687 Fed. Appx. 285. 

No. 17–5891. Miracle v. Brewer, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–5892. Morgenstern v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. 

No. 17–5894. Primeau v. Ohio. Ct. App. Ohio, 8th App. Dist., 
Cuyahoga County. Certiorari denied. Reported below: 2017-
Ohio-1162. 

No. 17–5895. Pennix v. Standford et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 692 Fed. Appx. 689. 

No. 17–5898. Alvarado Ramirez v. Arizona. Ct. App. Ariz. 
Certiorari denied. 

No. 17–5900. Saunders-Bey v. JPMorgan Chase Bank, 
N. A. Dist. Ct. App. Fla., 5th Dist. Certiorari denied. Re-
ported below: 226 So. 3d 849. 

No. 17–5901. Robinson v. Woods, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–5907. Monreal Contreras v. Davis, Director, 
Texas Department of Criminal Justice, Correctional In-
stitutions Division. C. A. 5th Cir. Certiorari denied. 

No. 17–5913. Crump v. Soto, Warden. C. A. 9th Cir. Cer-
tiorari denied. 

No. 17–5917. Morris v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 219 So. 3d 33. 

No. 17–5918. Phung v. California. Ct. App. Cal., 4th App. 
Dist., Div. 3. Certiorari denied. Reported below: 9 Cal. App. 
5th 866, 215 Cal. Rptr. 3d 252. 
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No. 17–5919. Phillip v. United States District Court for 
the Middle District of Tennessee. C. A. 6th Cir. Certio-
rari denied. 

No. 17–5923. Sharp v. South Dakota. Sup. Ct. S. D. Cer-
tiorari denied. Reported below: 905 N. W. 2d 783. 

No. 17–5926. Nixon et al. v. Brent Manning’s Quality 
Preowned, Inc., et al. C. A. 8th Cir. Certiorari denied. Re-
ported below: 693 Fed. Appx. 463. 

No. 17–5930. Woodson v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 17–5931. Wiley v. Foulk, Warden. C. A. 9th Cir. Cer-
tiorari denied. 

No. 17–5933. Weekley v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 17–5935. Thibeault v. New York. App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Certiorari denied. 

No. 17–5936. Mustafa v. NSI International, Inc., et al. 
C. A. 7th Cir. Certiorari denied. Reported below: 685 Fed. 
Appx. 493. 

No. 17–5940. Sample v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 17–5941. Duffey v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 17–5942. Edwards v. Vannoy, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 17–5949. Jones v. Justice of the Peace Court No. 4, 
Sussex County, Delaware. C. A. 3d Cir. Certiorari denied. 
Reported below: 694 Fed. Appx. 66. 

No. 17–5958. O’Connor v. Vorthmann et al. Sup. Ct. Colo. 
Certiorari denied. 

No. 17–5959. McMillian v. Florida. Sup. Ct. Fla. Certio-
rari denied. Reported below: 214 So. 3d 1274. 
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No. 17–5962. Curtis v. Mackey, Judge, Court of Appeals 
of Arizona, Division One, et al.; Shatzer v. Mackey, Judge, 
Court of Appeals of Arizona, Division One, et al.; and 
Greenberg v. Mackey, Judge, Court of Appeals of Arizona, 
Division One, et al. Sup. Ct. Ariz. Certiorari denied. 

No. 17–5969. Aumuller v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 17–5988. Torres Rivera v. Jones, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 17–5995. Anderson v. New York. Ct. App. N. Y. Cer-
tiorari denied. Reported below: 29 N. Y. 3d 69, 74 N. E. 3d 
639. 

No. 17–6000. Cronin v. Jones, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 17–6002. Calhoun-El v. Maryland. Ct. Sp. App. Md. 
Certiorari denied. Reported below: 231 Md. App. 285, 150 
A. 3d 886. 

No. 17– 6003. Shipp v. Wright, Acting Secretary of 
Health and Human Services. C. A. 9th Cir. Certiorari 
denied. 

No. 17–6022. Vennes v. Hansen. C. A. 8th Cir. Certiorari 
denied. 

No. 17–6030. Freneey v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2016 IL App (1st) 140328, 55 
N. E. 3d 88. 

No. 17–6033. Juengain v. Louisiana et al. C. A. 5th Cir. 
Certiorari denied. 

No. 17–6067. Delgado v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 224 So. 3d 219. 

No. 17–6090. Blanc v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 686 Fed. Appx. 803. 
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No. 17–6108. El-Amin v. Vannoy, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 17–6134. Green v. Louisiana. Sup. Ct. La. Certiorari 
denied. Reported below: 2016–0107 (La. 6/29/17), 225 So. 3d 1033. 

No. 17–6204. Williams v. Smith, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 17–6236. Garcia v. Wetzel, Secretary, Pennsylvania 
Department of Corrections, et al. Sup. Ct. Pa. Certiorari 
denied. Reported below: 167 A. 3d 704. 

No. 17–6260. Gordon v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 696 Fed. Appx. 483. 

No. 17–6289. Robinson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 700 Fed. Appx. 178. 

No. 17–6316. Reguero-Mendez v. United States (Reported 
below: 697 Fed. Appx. 280); Solis-Ruiz v. United States (697 
Fed. Appx. 333); Armstrong v. United States (695 Fed. Appx. 
806); Medina v. United States (694 Fed. Appx. 261); Gonzalez-
Zavala v. United States (693 Fed. Appx. 330); and Martinez-
Montes v. United States (697 Fed. Appx. 428). C. A. 5th Cir. 
Certiorari denied. 

No. 17–6319. Lowe v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 689 Fed. Appx. 26. 

No. 17–6324. Sutton v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 862 F. 3d 547. 

No. 17–6330. Thomas v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 681 Fed. Appx. 787. 

No. 17–6341. Davis v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 692 Fed. Appx. 734. 

No. 17–6345. Burns-Johnson v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 864 F. 3d 313. 

No. 17–6347. Anderson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 854 F. 3d 1033. 

No. 17–6350. Overstreet v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 693 Fed. Appx. 374. 
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No. 17–6351. Billingsley v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 17–6353. Beyers v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 854 F. 3d 1041. 

No. 17–6355. Miranda-Ortiz, aka Soriano-Quijada v. 
United States. C. A. 8th Cir. Certiorari denied. Reported 
below: 700 Fed. Appx. 547. 

No. 17–6359. Reid v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 861 F. 3d 523. 

No. 17–6361. Kinzer v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–6364. Anderson v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 689 Fed. Appx. 53. 

No. 17–6365. Turner v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 701 Fed. Appx. 209. 

No. 16–1524. M–I, LLC v. Syed. C. A. 9th Cir. Motions of 
Consumer Data Industry Association and Chamber of Commerce 
of the United States of America for leave to fle briefs as amici 
curiae granted. Certiorari denied. Justice Alito took no part 
in the consideration or decision of these motions and this petition. 
Reported below: 853 F. 3d 492. 

No. 16–1545. Phillip et al. v. Scinto. C. A. 4th Cir. Cer-
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 841 F. 3d 219. 

No. 16–9282. Reeves v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 226 So. 3d 711. 

Justice Sotomayor, with whom Justice Ginsburg and 
Justice Kagan join, dissenting. 

Petitioner Matthew Reeves was convicted by an Alabama jury 
of capital murder and sentenced to death. He sought postconvic-
tion relief in state court based on, as relevant here, several claims 
of ineffective assistance of trial and appellate counsel.1 Among 

1 Reeves also argued in his postconviction petition that he was constitu-
tionally ineligible for the death penalty pursuant to Atkins v. Virginia, 536 
U. S. 304 (2002). The Alabama Court of Criminal Appeals rejected that 
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those claims, Reeves argued that his trial counsel was ineffective 
for failing to hire an expert to evaluate him for intellectual dis-
ability, despite having sought and obtained funding and an ap-
pointment order from the state trial court to hire a specifc neu-
ropsychologist. His postconviction counsel subsequently hired 
that same neuropsychologist, who concluded that Reeves was, in 
fact, intellectually disabled. Reeves contended that this and 
other evidence could have been used during the penalty phase of 
his trial to establish mitigation. 

The Alabama Circuit Court held an evidentiary hearing on 
Reeves' postconviction petition, at which Reeves presented sub-
stantial evidence regarding his intellectual disability and his coun-
sel's performance. He did not, however, call his trial or appellate 
counsel to testify. The court denied the petition, and the Ala-
bama Court of Criminal Appeals affrmed. In doing so, the Court 
of Criminal Appeals explained that a petitioner seeking postcon-
viction relief on the basis of ineffective assistance of counsel must 
question his counsel about his reasoning and actions. Without 
considering the extensive record evidence before it regarding 
Reeves' counsel's performance or giving any explanation as to 
why that evidence did not prove that his counsel's actions were 
unreasonable, the Court of Criminal Appeals held that Reeves' 
failure to call his attorneys to testify was fatal to his claims of 
ineffective assistance of counsel. The Alabama Supreme Court 
denied review. 

There can be no dispute that the imposition of a categorical 
rule that counsel must testify in order for a petitioner to succeed 
on a federal constitutional ineffective-assistance-of-counsel claim 
contravenes our decisions requiring an objective inquiry into the 
adequacy and reasonableness of counsel's performance based on 
the full record before the court. Even Alabama does not defend 
such a rule. Instead, the dispute here is whether the Alabama 
Court of Criminal Appeals in fact imposed such a rule in this 
case. I believe it plainly did so. For that reason, I respectfully 
dissent from the denial of certiorari. 

claim, and Reeves does not challenge that decision in his petition for writ of 
certiorari. Instead, he maintains that regardless of whether he is ineligible 
for execution under Atkins, he has the right to effective assistance in pre-
senting evidence of his intellectual disability as mitigation during the pen-
alty phase of his trial. Pet. for Cert. 10, n. 2. 
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I 
At his capital trial, Reeves was initially appointed two attor-

neys, Blanchard McLeod, Jr., and Marvin Wiggins, to represent 
him. Before trial, McLeod and Wiggins fled a motion requesting 
that the court appoint Dr. John R. Goff, a clinical neuropsycholo-
gist, as an expert “to evaluate, test, and interview” Reeves and 
require the State to provide them with the necessary funds to 
hire Dr. Goff. 1 Record in No. 98–77 (Ala. Crim. App.), pp. 64– 
65 (Direct Appeal Record). The trial court denied the motion, 
id., at 67, and McLeod and Wiggins requested rehearing. In the 
rehearing request, the attorneys explained that they “possesse[d] 
hundreds of pages of psychological, psychometric and behavioral 
analysis material” and “[t]hat a clinical neuropsychologist or a 
person of like standing and expertise [was] the only avenue open 
to the defense to compile [and] correlate this information, inter-
view [Reeves,] and present this information in an orderly and 
informative fashion to the jury during the mitigation phase of the 
trial.” Id., at 68–69. 

During a hearing on the request, McLeod represented that hir-
ing Dr. Goff was critical to the attorneys' preparation for the 
mitigation phase of Reeves' trial. He urged the importance of 
retaining Dr. Goff right away, as Dr. Goff would require time to 
review the existing records, interview people familiar with 
Reeves, and meet with Reeves several times prior to testifying. 
3 Direct Appeal Record, Tr. in No. CC–97–31 (C. C. Dallas Cty., 
Ala.), pp. 9–10. As support for that point, McLeod recounted 
that, in a recent capital case in which another trial court had 
granted an “identical” motion to appoint Dr. Goff, the counsel 
there had fled “at a very late date” such that Dr. Goff “did not 
have the time to adequately prepare” for that defendant's hearing, 
and the death penalty was imposed. Id., at 10. The trial court 
reconsidered and granted the funding and appointment requests. 
1 id., at 75. 

Shortly thereafter, McLeod withdrew as counsel and was re-
placed by Thomas Goggans. Wiggins, however, remained as 
counsel on the case, and he and Goggans represented Reeves 
at trial. 

Despite having received funding and an appointment order from 
the court, Reeves' trial counsel never contacted Dr. Goff, nor did 
they hire any other expert to evaluate Reeves for intellectual 
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disability, notwithstanding the “hundreds of pages” of materials 
they possessed. 13 Record in No. CC–97–31.60 (Rule 32 Record), 
pp. 66–67; 4 id., at 697; 5 id., at 862. 

After the guilt phase of the trial concluded, the jury convicted 
Reeves of capital murder. During the penalty phase, Reeves' 
trial counsel called three mitigation witnesses. First, they called 
Detective Pat Grindle, the offcer in charge of investigating the 
murder, who gave a physical description of Reeves' childhood 
home based on his search of the house during the investigation. 
8 Direct Appeal Record, Tr. 1118–1122; 226 So. 3d 711, 721 (Ala. 
Crim. App. 2016). Next, petitioner's mother testifed about 
Reeves' childhood, including that he had repeated two grades, 
was put in “special classes,” received mental health services start-
ing in second or third grade, and was expelled in eighth grade. 
8 Direct Appeal Record, Tr. 1127. She also testifed that, when 
he was young, Reeves had “little blackout spells” and would re-
port “seeing things,” and that he was shot in the head a few 
months before the murder for which he was convicted. Id., at 
1127, 1131, 1137, 1120–1150. Finally, Reeves' counsel called Dr. 
Kathleen Ronan, a court-appointed clinical psychologist, with 
whom counsel met and spoke for the frst time shortly before she 
took the witness stand. 4 Rule 32 Record 609. Dr. Ronan had 
evaluated Reeves for the purposes of assessing his competency to 
stand trial and his mental state at the time of the offense, but 
had not conducted a penalty-phase evaluation or evaluated Reeves 
for intellectual disability. Ibid. Dr. Ronan testifed that she had 
given Reeves only the verbal part of an intelligence test, noting 
that this was the “portion [of the test that] taps into the issues 
that were being asked by the Court,” and had concluded based on 
that partial assessment that he was at “the borderline of mental 
retardation.” 8 Direct Appeal Record, Tr. 1165. 

The jury deliberated for less than an hour. Id., at 1227. By 
a vote of 10 to 2, they recommended that Reeves be sentenced 
to death.2 2 id., at 233. The trial judge then considered the 
aggravating and mitigating circumstances and found two mitigat-
ing factors: Reeves' age and lack of signifcant prior criminal 
history. Id., at 236. He expressly refused to fnd that Reeves' 
“capacity . . . to appreciate the criminality of his conduct or to 

2 Had only one more juror voted against imposing the death penalty, the 
jury could not have recommended death. Ala. Code § 13A–5–46(f) (2015). 
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conform his conduct to the requirements of law was substantially 
impaired.” Ala. Code § 13A–5–51(6) (2015); 2 Direct Appeal Rec-
ord 237. The trial judge found that the aggravating circum-
stances outweighed the two mitigating ones and sentenced Reeves 
to death. Id., at 239. 

After his conviction and sentence were affrmed on direct ap-
peal, during which Goggans continued to represent him, Reeves, 
with the assistance of new counsel, sought postconviction relief in 
state court pursuant to Rule 32 of the Alabama Rules of Criminal 
Procedure. He alleged, inter alia, ineffective assistance of both 
his trial and appellate counsel. Among his claims were that his 
trial counsel were ineffective for failing to hire Dr. Goff or another 
neuropsychologist to evaluate him for intellectual disability, fail-
ing to present expert testimony of intellectual disability during 
the penalty phase to establish a mitigating circumstance, and fail-
ing to conduct an adequate mitigation investigation. 

The Alabama Circuit Court held a 2-day hearing on Reeves' 
Rule 32 petition. Reeves did not call McLeod, Wiggins, or Gog-
gans to testify.3 He did, however, call Dr. Goff, who had evalu-
ated Reeves for purposes of his postconviction petition. Dr. Goff 
testifed based on his review of Reeves' childhood and adolescent 
records and the results of a battery of tests designed to assess IQ, 
neuropsychological functioning, cognitive abilities, and adaptive 
functioning. He concluded that Reeves had signifcantly subaver-
age intellectual functioning and signifcant defcits in multiple 
areas of adaptive functioning, both of which manifested before 
Reeves was 18 years old, and that Reeves therefore was intellec-
tually disabled. 226 So. 3d, at 730–731. Dr. Goff further testifed 
that, had Reeves' trial counsel asked him to evaluate Reeves 
years earlier for purposes of testifying at trial, he would have 
performed similar evaluations and reached the same conclusion. 
13 Rule 32 Record 21–22, 66–68; 4 id., at 704. 

Reeves also introduced testimony from Dr. Ronan about the 
limitations of her earlier evaluation. She stated in an affdavit 
that even though she had been asked “only to evaluate [Reeves] 
for the purposes of Competence to Stand Trial and Mental State 

3 Reeves implies in his petition for writ of certiorari that one reason he 
did not call Wiggins to testify was that Wiggins had become a state-court 
judge by the time the Rule 32 proceedings had started and thus would have 
had to testify before one of his judicial colleagues about whether his prior 
professional conduct had been defcient. 
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at the Time of Offense, i. e., for the trial phase of the case,” and 
“was not requested to complete a sentencing phase evaluation” 
or “extensive clinical evaluation regarding mental retardation,” 
Reeves' counsel nonetheless “called [her] to testify at the sentenc-
ing phase.” Id., at 609. Dr. Ronan explained that “[t]he evalua-
tion for [c]apital sentencing would contain different components 
than those for the trial phase evaluations, and would be more 
extensive in terms of testing and background investigation.” Id., 
at 610. She confrmed that Reeves' counsel would have known 
about these differences, because she “informed [them] as to the 
limitations of any testimony during [c]apital sentencing, in that 
the original evaluation was not performed for that purpose.” Id., 
at 609. 

In addition, Reeves presented a report and testimony from Dr. 
Karen Salekin, a forensic and developmental psychologist who 
conducted a mitigation evaluation. 13 id., at 111, 118, 125. Dr. 
Salekin testifed about her assessment of the risk factors in 
Reeves' life and stated that, based on her review of the evidence 
presented at trial, Dr. Ronan and Reeves' mother had failed to 
identify several of those factors and had inadequately addressed 
the impact of others during their testimony at the sentencing 
hearing. Id., at 130–190. Among those factors were the harmful 
infuence of Reeves' brother and Reeves' exposure to domestic 
violence, guns, and substance abuse as a child. Id., at 140, 
144–150. 

The State presented one rebuttal witness, Dr. Glen David King, 
a clinical and forensic psychologist who testifed that, based on 
his testing and the information available to him, Reeves “was in 
the borderline range of intellectual ability, but was not intellectu-
ally disabled.” 226 So. 3d, at 736. On cross-examination, Dr. 
King acknowledged that Reeves had achieved a score of 68 on an 
IQ test Dr. King administered, and on that basis, suffered from 
signifcant subaverage intellectual functioning. Id., at 737. Dr. 
King also testifed on cross-examination that his testing revealed 
that Reeves' adaptive functioning skills in three categories— 
domestic activity, prevocational/vocational activity, and self-
direction—were in the 25th percentile of developmentally disabled 
individuals. Id., at 736; 14 Rule 32 Record 265–268, 273–280; 2 
id., at 385. 

Following the Rule 32 hearing, the Circuit Court held that 
Reeves failed to prove his ineffective-assistance claims. The Ala-
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bama Court of Criminal Appeals affrmed on the basis that 
Reeves did not present testimony of his former counsel. The 
court stressed that “ ̀ to overcome the strong presumption of effec-
tiveness, a Rule 32 petitioner must, at his evidentiary hearing, 
question trial counsel regarding his or her actions and reason-
ing.' ” 226 So. 3d, at 748 (quoting Stallworth v. State, 171 So. 3d 
53, 92 (Ala. Crim. App. 2013); emphasis in original). “The burden 
was on Reeves to prove by a preponderance of the evidence that 
his counsel's challenged decisions were not the result of reason-
able strategy,” the court explained. 226 So. 3d, at 750–751. 
“[B]ecause Reeves failed to call his counsel to testify, the record 
is silent as to the reasons trial counsel” made various decisions, 
including the choice “not to hire Dr. Goff or another neuropsychol-
ogist to evaluate Reeves for intellectual disability” and the choice 
“not to present testimony from such an expert during the penalty 
phase of the trial . . . in order to establish a mitigating circum-
stance.” Id., at 751. The court therefore concluded, without any 
consideration of the ample evidence before it of Reeves' counsel's 
actions and reasoning, that the presumption of effectiveness had 
not been disturbed and rejected Reeves' ineffective-assistance 
claims. Id., at 752. The Alabama Supreme Court denied review. 

Reeves petitioned for a writ of certiorari. He contended that 
the state appellate court's position that a defendant must present 
his counsel's testimony to establish that his counsel's performance 
was defcient is unreasonable under and at odds with Strickland 
v. Washington, 466 U. S. 668 (1984). I agree. Because I further 
agree that the proceeding below was tainted by this constitutional 
error, I would grant the petition and summarily reverse. 

II 
A 

Strickland established the legal principles governing ineffective-
assistance-of-counsel claims. Namely, a defendant must show 
both defcient performance and prejudice. Id., at 687. It is the 
frst prong of the Strickland test that is at issue here. In assess-
ing defciency, a court presumes that counsel “rendered adequate 
assistance and made all signifcant decisions in the exercise of 
reasonable professional judgment.” Id., at 690. The burden to 
rebut that strong presumption rests with the defendant, id., at 
687, who must present evidence of what his counsel did or did 
not do, see Burt v. Titlow, 571 U. S. 12, 23 (2013). 
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This Court has never, however, required that a defendant pre-
sent evidence of his counsel's actions or reasoning in the form of 
testimony from counsel, nor has it ever rejected an ineffective-
assistance claim solely because the record did not include such 
testimony. Rather, Strickland and its progeny establish that 
when a court is presented with an ineffective-assistance-of-counsel 
claim, it should look to the full record presented by the defendant 
to determine whether the defendant satisfed his burden to prove 
defcient performance. The absence of counsel's testimony may 
make it more diffcult for a defendant to meet his burden, but 
that fact alone does not absolve a court of its duty to look at 
the whole record and evaluate the reasonableness of counsel's 
professional assistance in light of that evidence. 

That Strickland does not require testimony from counsel to 
succeed on an ineffective-assistance claim is clear from past deci-
sions in which this Court has found defcient performance despite 
such testimony, based on review of the full record. For example, 
in Wiggins v. Smith, 539 U. S. 510 (2003), the Court considered 
the decision of two attorneys “to limit the scope of their investiga-
tion into potential mitigating evidence.” Id., at 521. Counsel 
justifed their limited investigation as refecting a tactical judg-
ment to pursue an alternative strategy, ibid., but the Court did 
not simply accept that explanation at face value. Instead, it “con-
duct[ed] an objective review of their performance.” Id., at 523. 
In reviewing “[t]he record as a whole,” id., at 531, the Court 
considered, among other evidence, that the State had made funds 
available for the retention of a forensic social worker to prepare 
a social history report, yet counsel had decided not to commission 
such a report, id., at 516–517, 524. Based on the record, the 
Court concluded that the attorneys' conduct was unreasonable, 
“not reasoned strategic judgment” as they had testifed. Id., 
at 526. 

In Porter v. McCollum, 558 U. S. 30 (2009) (per curiam), the 
Court again addressed a claim of an attorney's alleged failure to 
investigate and present mitigating evidence. Counsel there also 
testifed at the postconviction hearing about his preparation for 
the penalty phase, but the Court still looked at the full record 
to assess whether the defendant had nevertheless demonstrated 
defcient performance. For instance, the Court pointed to court-
ordered competency evaluations in the record that discussed the 
defendant's academic history, military service, and wounds sus-
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tained during combat, and observed, based on that evidence, that 
counsel had “ignored pertinent avenues for investigation of which 
he should have been aware.” Id., at 40. Again, here, trial coun-
sel's testimony about his reasoning did not defeat the ineffective-
assistance-of-counsel claim, given the Court's consideration of the 
evidence in the record as a whole. 

As Porter and Wiggins illustrate, trial counsel's testimony is 
not suffcient to fnd adequate performance when the full record 
rebuts the reasonableness of the proffered justifcation. It cannot 
be, then, that such testimony is necessary in every case. Where 
counsel does not testify but the defendant offers other record 
evidence, a court can simply presume that counsel would have 
justifed his actions as tactical decisions and then consider 
whether the record rebuts the reasonableness of that justifcation. 

Not only is the imposition of a per se rule requiring testimonial 
evidence from counsel inconsistent with our precedent, it is also 
at odds with the Court's observation in Massaro v. United States, 
538 U. S. 500 (2003), that ineffective-assistance claims need not 
always be brought on collateral review because “[t]here may be 
cases in which trial counsel's ineffectiveness is so apparent from 
the record that appellate counsel will consider it advisable to raise 
the issue on direct appeal” or an appellate court will address the 
defciencies sua sponte. Id., at 508. As a challenge on direct 
appeal is made without any further factual development, Massaro 
necessarily recognized that an ineffective-assistance-of-counsel 
claim can be proved even absent counsel's testimony. 

Lastly, that courts have a duty to look to the whole record 
when considering whether a defendant has met his burden makes 
good practical sense. There are many reasons why counsel may 
be unable or unwilling to testify about his reasoning, including 
death, illness, or memory loss. Such circumstances should not in 
and of themselves defeat an ineffective-assistance claim. 

B 

Alabama rightly does not attempt to defend the Court of Crimi-
nal Appeals' rule on its merits. Instead, the State asserts that 
Reeves misreads the decision below. The Court of Criminal Ap-
peals, it maintains, did not hold that trial counsel's testimony is 
required to prove an ineffective-assistance claim. Brief in Oppo-
sition 14. Rather, in the State's view, the court “made the sound 
decision that Reeves failed to prove his ineffective assistance of 
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counsel claims” because he “failed to present any evidence, includ-
ing the testimony of trial counsel, to prove that his attorney's 
strategic decisions were unreasonable.” Id., at 16. That posi-
tion, however, is belied by the record before the court and the 
decision's express language and analysis. Reeves presented 
ample evidence in support of his claim that his counsel's perform-
ance was defcient, but the court never considered or explained 
why, in light of that evidence, his counsel's strategic decisions 
were reasonable. It rested its decision solely on the fact that 
Reeves had not called his counsel to testify at the postconvic-
tion hearing. 

In the course of explaining the requirement that a defendant 
must overcome the strong presumption that counsel acted reason-
ably with “evidence to the contrary,” 226 So. 3d, at 747 (emphasis 
in original), the decision below plainly stated, with emphasis, that 
“ ̀ to overcome the strong presumption of effectiveness, a Rule 32 
petitioner must, at his evidentiary hearing, question trial coun-
sel regarding his or her actions and reasoning,' ” id., at 748 (quot-
ing Stallworth, 171 So. 3d, at 92). That pronouncement was fol-
lowed by citations to other Alabama Court of Criminal Appeals 
cases with explanatory parentheticals noting that those decisions 
had held “that a petitioner failed to meet his burden of overcom-
ing the presumption that counsel were effective because the peti-
tioner failed to question . . . counsel regarding their reasoning.” 
226 So. 3d, at 748 (citing Broadnax v. State, 130 So. 3d 1232, 1255– 
1256 (2013); Whitson v. State, 109 So. 3d 665, 676 (2012); Brooks 
v. State, 929 So. 2d 491, 497 (2005); McGahee v. State, 885 So. 2d 
191, 221–222 (2003)). 

This was not mere stock language. The appellate court un-
questionably applied this requirement to Reeves' claims. At the 
outset of its analysis, it announced that “Reeves's failure to call 
his attorneys to testify is fatal to his claims of ineffective assist-
ance of counsel.” 226 So. 3d, at 749. As described above, the 
court explained that “because Reeves failed to call his counsel to 
testify, the record [was] silent” as to his counsel's reasons and 
actions, and the presumption of effective assistance therefore 
could not be rebutted. Id., at 751. In total, the court empha-
sized that Reeves did not call his counsel to testify at fve differ-
ent points in the opinion. Id., at 722, 747, 749, 751, 752. 

Unlike the whole-record analysis undertaken in Wiggins and 
Porter, the Alabama Court of Criminal Appeals never considered 
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whether the other, non-counsel-testimony evidence before it could 
rebut the presumption of reasonable professional assistance. Its 
failure to do so is baffing given that there was ample such evi-
dence in the record below, all of which Reeves pointed the court 
to in his brief. See Brief for Appellant in No. CR–13–1504, 
pp. 58–82. 

For instance, the Court of Criminal Appeals had before it trial 
counsel's two motions for the appointment and funding of Dr. Goff, 
in which they explained why his assistance and testimony would 
be critical to the case; the representations made by Reeves' coun-
sel during the pretrial hearing on the rehearing motion; and the 
trial court's order granting the request. From those motions and 
representations, the court knew that trial counsel had in their 
possession voluminous materials bearing on Reeves' intellectual 
impairments. The court further knew from the record and Dr. 
Goff 's testimony at the Rule 32 hearing that, despite the appoint-
ment order and funding, Reeves' counsel never contacted him 
and never obtained any other intellectual disability evaluation in 
preparation for trial. 

The court also knew from Dr. Ronan's affdavit that the frst 
time Reeves' counsel spoke with her was shortly before she took 
the stand and that she had not conducted a penalty-phase evalua-
tion, evaluated Reeves for intellectual disability, or administered 
a complete IQ test. Moreover, it knew that a capital sentencing 
evaluation would have involved different components and been 
more extensive, and that Reeves' attorneys were informed as to 
such differences. 

The court, too, knew that Dr. Salekin had presented signifcant 
mitigation evidence at the Rule 32 hearing that was not set forth 
in any testimony during the sentencing-phase hearing. 

The Alabama Court of Criminal Appeals was not free to ignore 
this evidence simply because Reeves did not call his counsel to 
testify at the postconviction hearing. On this point, Strickland 
could not be more clear: 

“[A] court deciding an actual ineffectiveness claim must judge 
the reasonableness of counsel's challenged conduct on the 
facts of the particular case, viewed as of the time of counsel's 
conduct. A convicted defendant making a claim of ineffective 
assistance must identify the acts or omissions of counsel that 
are alleged not to have been the result of reasonable profes-
sional judgment. The court must then determine whether, 
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in light of all the circumstances, the identifed acts or omis-
sions were outside the wide range of professionally competent 
assistance.” 466 U. S., at 690. 

Reeves identifed the omissions of his counsel that he alleged 
were constitutionally defcient. He presented evidence of what 
his counsel knew, which included several red fags indicating intel-
lectual disability; what his counsel believed to be necessary for 
his defense, which included funding for an expert to evaluate him 
for intellectual disability; what his counsel did, which included 
repeatedly asking for and securing such funding; and what his 
counsel did not do, which included failing to then use that funding 
to hire such an expert and failing to present evidence of intellec-
tual disability as mitigation. In so doing, Reeves upheld his end 
of the evidentiary bargain. The Alabama Court of Criminal Ap-
peals, on the other hand, did not. It never explained, in light of 
the substantial record before it, why the choices Reeves' counsel 
made were reasonable. 

Strickland and its progeny demand more. In light of the con-
stitutional error below, I would grant the petition for writ of 
certiorari, reverse, and remand so that the Court of Criminal 
Appeals could explain why, given the full factual record, Reeves' 
counsel's choices constituted reasonable performance. Instead, 
the Court has cleared the way for Reeves' execution. That is a 
result with which I cannot agree. 

I respectfully dissent from the denial of certiorari. 

No. 16–9439. Quintana v. Adair et al. C. A. 10th Cir. 
Certiorari denied. Justice Gorsuch took no part in the consid-
eration or decision of this petition. Reported below: 673 Fed. 
Appx. 815. 

No. 17–344. Tobinick et al. v. Novella et al. C. A. 11th 
Cir. Motion of Stephen J. Ralph for leave to fle brief as amicus 
curiae granted. Certiorari denied. Reported below: 848 F. 3d 
935. 

No. 17–511. Arthur Rutenberg Homes, Inc., et al. v. 
Jewel Homes, LLC, et al. C. A. 11th Cir. Motion of Ameri-
can Institute of Building Design et al. for leave to fle brief as 
amici curiae granted. Certiorari denied. Reported below: 655 
Fed. Appx. 807. 
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No. 17–5951. Berrios v. Allied Manor Road LLC. C. A. 
2d Cir. Certiorari denied. Justice Sotomayor took no part in 
the consideration or decision of this petition. 

Rehearing Denied 

No. 16–1343. Pellegrini et al. v. United States District 
Court for the Eastern District of California et al., ante, 
p. 905; 

No. 16–1367. De Cassagnol v. New Jersey Basketball, 
LLC, et al., ante, p. 820; 

No. 16–8415. Johnson v. United States, ante, p. 830; 
No. 16–9484. McCloud v. Funaiock et al., ante, p. 851; 
No. 17–5171. Camacho-Santiago v. United States, ante, 

p. 884; 
No. 17–5183. Kabbaj v. American School of Tangier 

et al.; and Kabbaj v. United States, ante, p. 884. Petitions 
for rehearing denied. 

No. 16–1426. Tartt v. Magna Health Systems et al., ante, 
p. 905. Petition for rehearing denied. Justice Gorsuch took 
no part in the consideration or decision of this petition. 

November 14, 2017 
Certiorari Denied 

No. 17–6688 (17A505). Campbell v. Jenkins, Warden. C. A. 
6th Cir. Application for stay of execution of sentence of death, 
presented to Justice Kagan, and by her referred to the Court, 
denied. Certiorari denied. Reported below: 874 F. 3d 454. 

November 16, 2017 

Dismissal Under Rule 46 

No. 17–306. Hegna, Individually and as Executrix on 
Behalf of the Estate of Hegna, et al. v. United States 
et al. C. A. 2d Cir. Certiorari dismissed under this Court's 
Rule 46. Reported below: 673 Fed. Appx. 34. 

November 21, 2017 

Miscellaneous Orders 

No. 16–111. Masterpiece Cakeshop, Ltd., et al. v. Colo-
rado Civil Rights Commission et al. Ct. App. Colo. [Certio-
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rari granted, 582 U. S. 929.] Joint motion of respondents for di-
vided argument granted. Motion of the Solicitor General for 
leave to participate in oral argument as amicus curiae and for 
divided argument granted. 

No. 16–534. Rubin et al. v. Islamic Republic of Iran 
et al. C. A. 7th Cir. [Certiorari granted, 582 U. S. 952.] Mo-
tion of the Solicitor General for leave to participate in oral argu-
ment as amicus curiae and for divided argument granted. Jus-
tice Kagan took no part in the consideration or decision of this 
motion. 

No. 16–712. Oil States Energy Services, LLC v. Greene’s 
Energy Group, LLC, et al. C. A. Fed. Cir. [Certiorari 
granted, 582 U. S. 903.] Motion of the Solicitor General for di-
vided argument granted. 

November 27, 2017 

Certiorari Granted—Vacated and Remanded 

No. 16–9747. Brown v. United States. C. A. 3d Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Honeycutt v. United States, 581 U. S. 
443 (2017). Reported below: 661 Fed. Appx. 190. 

Certiorari Dismissed 

No. 17–6049. Chafe v. Florida Department of Children 
and Families. Dist. Ct. App. Fla., 4th Dist. Motion of peti-
tioner for leave to proceed in forma pauperis denied, and certio-
rari dismissed. See this Court's Rule 39.8. As petitioner has 
repeatedly abused this Court's process, the Clerk is directed not 
to accept any further petitions in noncriminal matters from peti-
tioner unless the docketing fee required by Rule 38(a) is paid and 
the petition is submitted in compliance with Rule 33.1. See Mar-
tin v. District of Columbia Court of Appeals, 506 U. S. 1 (1992) 
(per curiam). 

No. 17–6058. Wilson v. Swan et al. C. A. 9th Cir. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court's Rule 39.8. As petitioner 
has repeatedly abused this Court's process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
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petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 
(1992) (per curiam). 

Miscellaneous Orders 

No. D–2924. In re Owens. It having been reported that 
Dennis J. Campbell Owens, of Kansas City, Mo., has died, the 
rule to show cause, issued on October 11, 2016, [580 U. S. 912] 
is discharged. 

No. D–2973. In re Robbins. Due to mistaken identity, the 
order suspending James A. Robbins, of New York, N. Y., from 
the practice of law in this Court, dated May 15, 2017, [581 U. S. 
970] is vacated and the rule to show cause issued on that date 
is discharged. 

No. D–2975. In re Disbarment of Klein. Disbarment en-
tered. [For earlier order herein, see 581 U. S. 970.] 

No. D–3001. In re Discipline of Kennedy. James W. Ken-
nedy, of Toms River, N. J., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–3002. In re Discipline of Kellerman. Craig Mi-
chael Kellerman, of Eagleville, Pa., is suspended from the practice 
of law in this Court, and a rule will issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court. 

No. D–3003. In re Discipline of Greenman. Jonathan 
Greenman, of Fair Lawn, N. J., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–3004. In re Discipline of Eichenberger. Ray-
mond Leland Eichenberger III, of Reynoldsburg, Ohio, is sus-
pended from the practice of law in this Court, and a rule will 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in 
this Court. 
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No. D–3005. In re Discipline of Michniak. Andre Mich-
niak, of King of Prussia, Pa., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–3006. In re Discipline of Williams. Rufus Seth 
Williams, of Philadelphia, Pa., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–3007. In re Discipline of Gurevich. Alexander J. 
Gurevich, of Greenwich, Conn., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–3008. In re Discipline of Willis. Douglas Alan 
Willis, of Crest Hill, Ill., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–3009. In re Discipline of Meacham. William James 
Meacham, of Edwardsville, Ill., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–3010. In re Discipline of Clutts. Raymond Ed-
ward Clutts, of Schaumburg, Ill., is suspended from the practice 
of law in this Court, and a rule will issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court. 

No. D–3011. In re Discipline of Powell. Rodney Howard 
Powell, of Clive, Iowa, is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–3012. In re Discipline of Graham. Robert C. Gra-
ham, of Henderson, Nev., is suspended from the practice of law 
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in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. 17M60. Blackwell v. South Carolina. Motion for 
leave to fle petition for writ of certiorari under seal with re-
dacted copies for the public record granted. 

No. 16–9425. Dougherty v. McKee et al. C. A. D. C. Cir. 
Motion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 804] denied. 

No. 16–9687. Melot v. United States. C. A. 10th Cir. Mo-
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 804] denied. 

No. 17–5989. Stukes v. Virginia Employment Commission 
et al. Sup. Ct. Va.; 

No. 17–6043. Podgoretsky v. Ocwen Loan Servicing, LLC, 
et al. C. A. 4th Cir.; 

No. 17–6071. Mercer v. Fairfax County Board of Super-
visors et al. C. A. 4th Cir.; 

No. 17–6133. Warkentin v. Federated Life Insurance Co. 
C. A. 9th Cir.; and 

No. 17–6190. Imperato v. Securities and Exchange Com-
mission. C. A. 11th Cir. Motions of petitioners for leave to pro-
ceed in forma pauperis denied. Petitioners are allowed until 
December 18, 2017, within which to pay the docketing fees re-
quired by Rule 38(a) and to submit petitions in compliance with 
Rule 33.1 of the Rules of this Court. 

No. 17–614. In re Snyder; 
No. 17–6472. In re Weekley; 
No. 17–6513. In re Clum; 
No. 17–6563. In re Brown; and 
No. 17–6564. In re Lucas. Petitions for writs of habeas cor-

pus denied. 

Certiorari Denied 
No. 16–9363. Rodriguez Ramos v. Washington. Sup. Ct. 

Wash. Certiorari denied. Reported below: 187 Wash. 2d 420, 
387 P. 3d 650. 

No. 16–9424. Valencia et al. v. Arizona. Sup. Ct. Ariz. 
Certiorari denied. Reported below: 241 Ariz. 206, 386 P. 3d 392. 
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No. 16–9707. Donmez v. New York City Department of 
Consumer Affairs et al. App. Div., Sup. Ct. N. Y., 1st Jud. 
Dept. Certiorari denied. Reported below: 139 App. Div. 3d 595, 
33 N. Y. S. 3d 19. 

No. 16–9708. Donmez v. New York City Department of 
Consumer Affairs et al. App. Div., Sup. Ct. N. Y., 1st Jud. 
Dept. Certiorari denied. Reported below: 139 App. Div. 3d 596, 
30 N. Y. S. 3d 820. 

No. 17–23. Moore v. Bryant, Governor of Mississippi. 
C. A. 5th Cir. Certiorari denied. Reported below: 853 F. 3d 245. 

No. 17–40. Coachella Valley Water District et al. v. 
Agua Caliente Band of Cahuilla Indians et al.; and 

No. 17–42. Desert Water Agency et al. v. Agua Caliente 
Band of Cahuilla Indians et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 849 F. 3d 1262. 

No. 17–68. Norman v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 215 So. 3d 18. 

No. 17–136. Openet Telecom, Inc., et al. v. Amdocs 
(Israel) Ltd. C. A. Fed. Cir. Certiorari denied. Reported 
below: 841 F. 3d 1288. 

No. 17–178. American Humanist Assn. et al. v. Birdville 
Independent School District et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 851 F. 3d 521. 

No. 17–236. Johnson v. Idaho. Sup. Ct. Idaho. Certiorari 
denied. Reported below: 162 Idaho 213, 395 P. 3d 1246. 

No. 17–242. Crouse et al. v. Town of Moncks Corner 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 848 
F. 3d 576. 

No. 17–248. Wilmington Trust Co. v. Bresler, as Co-
Personal Representative of the Estate of Bresler, et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 855 F. 3d 178. 

No. 17–369. Townsend v. Montgomery, Warden, et al. 
C. A. 9th Cir. Certiorari denied. 

No. 17–371. Provident Savings Bank, FSB v. McKeen-
Chaplin, Individually and on Behalf of All Others Simi-
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larly Situated. C. A. 9th Cir. Certiorari denied. Reported 
below: 862 F. 3d 847. 

No. 17–373. Long v. Parry et al. C. A. 2d Cir. Certiorari 
denied. Reported below: 679 Fed. Appx. 60. 

No. 17–374. Leggett, Individually and as Executrix of 
the Estate of Leggett, et al. v. EQT Production Co. et al. 
Sup. Ct. App. W. Va. Certiorari denied. 

No. 17–377. Viriyapanthu v. Cantil-Sakauye et al. C. A. 
9th Cir. Certiorari denied. 

No. 17–381. Mann v. Structured Asset Mortgage Invest-
ment II Trust 2007–AR3, Mortgage Pass-Through Certi-
cates Series 2007–AR3, et al. C. A. 9th Cir. Certiorari de-
nied. Reported below: 692 Fed. Appx. 416. 

No. 17–382. Gonzalez v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 229 So. 3d 1229. 

No. 17–388. F5 Capital v. Pappas et al. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 856 F. 3d 61. 

No. 17–397. Ford, as Special Administratrix of the Es-
tate of Smiley v. Shelby County Health Care Corp., dba 
Regional Medical Center, et al. C. A. 8th Cir. Certiorari 
denied. Reported below: 855 F. 3d 836. 

No. 17–398. Stunzig v. Koch et al. C. A. 11th Cir. Certio-
rari denied. Reported below: 687 Fed. Appx. 841. 

No. 17–406. Solonenko et al. v. Georgia Notes 18, LLC, 
et al. Dist. Ct. App. Fla., 4th Dist. Certiorari denied. Re-
ported below: 182 So. 3d 876. 

No. 17–407. Smith v. Los Angeles County Metropolitan 
Transportation Authority et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 692 Fed. Appx. 381. 

No. 17–413. Cole et al. v. Meritor, Inc., et al. C. A. 6th 
Cir. Certiorari denied. Reported below: 855 F. 3d 695. 

No. 17–427. Phelps-Roper v. Ricketts, Governor of Ne-
braska, et al. C. A. 8th Cir. Certiorari denied. Reported 
below: 867 F. 3d 883. 
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No. 17–440. Estate of Hage et al. v. United States. 
C. A. Fed. Cir. Certiorari denied. Reported below: 685 Fed. 
Appx. 927. 

No. 17–461. Spencer v. Mattis, Secretary of Defense. 
C. A. 4th Cir. Certiorari denied. Reported below: 686 Fed. 
Appx. 228. 

No. 17–462. Vasaturo v. Peterka et al. C. A. D. C. Cir. 
Certiorari denied. 

No. 17–471. Chapman v. Berryhill, Acting Commissioner 
of Social Security. C. A. 4th Cir. Certiorari denied. Re-
ported below: 672 Fed. Appx. 309. 

No. 17–472. Bin Ali Jaber, Personal Representative of 
the Estate of Bin Ali Jaber, by His Next Friend Bin Ali 
Jaber, et al. v. United States et al. C. A. D. C. Cir. Certio-
rari denied. Reported below: 861 F. 3d 241. 

No. 17–487. Jordan v. New York. App. Div., Sup. Ct. N. Y., 
1st Jud. Dept. Certiorari denied. Reported below: 145 App. 
Div. 3d 584, 44 N. Y. S. 3d 378. 

No. 17–488. Hendrix v. Wal-Mart Stores, Inc., et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 697 Fed. 
Appx. 806. 

No. 17–489. Hammann v. Wells Fargo Bank, N. A., et al. 
Ct. App. Minn. Certiorari denied. 

No. 17–496. Taylor v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 17–497. Wolicki-Gables et vir v. Doctors Same Day 
Surgery Center, Ltd., dba Doctors Same Day Surgery 
Center. Dist. Ct. App. Fla., 2d Dist. Certiorari denied. Re-
ported below: 216 So. 3d 665. 

No. 17–536. J. D. B. v. South Carolina. Sup. Ct. S. C. Cer-
tiorari denied. Reported below: 419 S. C. 575, 799 S. E. 2d 675. 

No. 17–545. Poniatowski v. Matal, Interim Director, 
United States Patent and Trademark Ofce. C. A. Fed. 
Cir. Certiorari denied. Reported below: 688 Fed. Appx. 912. 
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No. 17–559. Gillette v. Wilson Sonsini Group Welfare 
Benet Plan et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 675 Fed. Appx. 779. 

No. 17–593. Herrmann v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 76 M. J. 304. 

No. 17–602. Carter v. United States. C. A. 4th Cir. Cer-
tiorari denied. 

No. 17–605. Kass v. City of New York, New York, et al. 
C. A. 2d Cir. Certiorari denied. Reported below: 864 F. 3d 200. 

No. 17–5007. Rochell v. Lee et al. Sup. Ct. Miss. Certio-
rari denied. 

No. 17–5155. Johnson v. District of Columbia. C. A. D. C. 
Cir. Certiorari denied. Reported below: 688 Fed. Appx. 4. 

No. 17–5181. Schaffer v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 851 F. 3d 166. 

No. 17–5423. Iannucci v. Switalski, Judge, 16th Circuit 
Court of Michigan. C. A. 6th Cir. Certiorari denied. 

No. 17–5634. Granger v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. 

No. 17–5669. Gaskin v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 218 So. 3d 399. 

No. 17–5678. Largin v. Alabama. Ct. Crim. App. Ala. Cer-
tiorari denied. Reported below: 233 So. 3d 374. 

No. 17–5945. Lewis v. Joliet Police Department et al. 
C. A. 7th Cir. Certiorari denied. Reported below: 682 Fed. 
Appx. 504. 

No. 17–5963. Williams v. Vannoy, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 17–5968. Brooks v. Brooks. C. A. 9th Cir. Certiorari 
denied. Reported below: 692 Fed. Appx. 888. 

No. 17–5970. Ball v. Maricopa County, Arizona, et al. 
Ct. App. Ariz. Certiorari denied. 
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No. 17–5976. Marsala v. Martinez, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–5985. Noguero v. American Family Mutual Insur-
ance Co. Ct. App. Ariz. Certiorari denied. 

No. 17–5986. Polson v. Alabama et al. C. A. 11th Cir. 
Certiorari denied. 

No. 17–5993. Blackketter v. Amsberry, Superintendent, 
Eastern Oregon Correctional Institution. C. A. 9th Cir. 
Certiorari denied. 

No. 17–5994. Anthony v. Gordy, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 17–6001. Kinney v. Michigan Department of Correc-
tions. Ct. App. Mich. Certiorari denied. 

No. 17–6006. Blanks v. Graham, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 690 Fed. Appx. 839. 

No. 17–6008. Bruzzone v. Intel Corp. et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 670 Fed. Appx. 931. 

No. 17–6009. Salim v. Richardson, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 17–6012. Makau v. Meyer, Judge, District Court of 
North Carolina, Orange County, et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 691 Fed. Appx. 781. 

No. 17–6016. Hilton v. Kelly, Superintendent, Oregon 
State Penitentiary. C. A. 9th Cir. Certiorari denied. 

No. 17–6017. Hayes v. Ohio. Ct. App. Ohio, 2d App. Dist., 
Montgomery County. Certiorari denied. Reported below: 2016-
Ohio-7241. 

No. 17–6019. Dosenberry v. Palmer, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 17–6024. West et al. v. Parker, Commissioner, Ten-
nessee Department of Corrections, et al. Sup. Ct. Tenn. 
Certiorari denied. Reported below: 519 S. W. 3d 550. 

No. 17–6028. Wilson v. Jones, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 
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No. 17–6031. Hall v. Rivard, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–6041. Ruiz v. Oregon. Ct. App. Ore. Certiorari de-
nied. Reported below: 283 Ore. App. 110, 385 P. 3d 1286. 

No. 17–6042. McCrary v. United Parcel Service, Inc., 
et al. Ct. App. Minn. Certiorari denied. 

No. 17–6045. Johnson v. Jenkins, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–6051. Scott v. Horton, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–6055. Moore v. Soto, Warden. C. A. 9th Cir. Cer-
tiorari denied. 

No. 17–6056. Nelson v. Jackson, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–6080. Want v. Frei et al. C. A. 4th Cir. Certiorari 
denied. Reported below: 686 Fed. Appx. 161. 

No. 17–6096. Saunders v. Garman, Superintendent, State 
Correctional Institution at Rockview, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 17–6109. Whitnum-Baker v. Connecticut. App. Ct. 
Conn. Certiorari denied. 

No. 17–6118. Robles v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 703 Fed. Appx. 652. 

No. 17–6137. Ortiz v. Clarke, Director, Virginia Depart-
ment of Corrections, et al. C. A. 4th Cir. Certiorari de-
nied. Reported below: 692 Fed. Appx. 139. 

No. 17–6144. Allen v. Berryhill, Acting Commissioner of 
Social Security. C. A. 10th Cir. Certiorari denied. Reported 
below: 687 Fed. Appx. 723. 

No. 17–6159. Prout v. Clarke, Superintendent, State 
Correctional Institution at Albion, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 17–6169. Vincent v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 17–6176. Dobbs v. Georgia. Sup. Ct. Ga. Certiorari 
denied. 

No. 17–6188. Hives v. Bisk Education, Inc. C. A. 11th Cir. 
Certiorari denied. 

No. 17–6195. Gumbs v. Penn. C. A. 3d Cir. Certiorari de-
nied. Reported below: 691 Fed. Appx. 57. 

No. 17–6212. Denham v. Horton, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–6215. Carson v. Mississippi. Sup. Ct. Miss. Certio-
rari denied. Reported below: 212 So. 3d 22. 

No. 17–6264. Grant v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 694 Fed. Appx. 756. 

No. 17–6294. Willingham v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–6296. Larson v. Paramo, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 700 Fed. Appx. 594. 

No. 17–6300. Banks v. Hornak et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 698 Fed. Appx. 731. 

No. 17–6302. Bahtuoh v. Miles, Warden. C. A. 8th Cir. 
Certiorari denied. Reported below: 855 F. 3d 868. 

No. 17–6315. Suriel v. Massachusetts. App. Ct. Mass. 
Certiorari denied. Reported below: 91 Mass. App. 604, 78 N. E. 
3d 799. 

No. 17–6325. Simmons v. Beam et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 685 Fed. Appx. 220. 

No. 17–6335. Matelyan v. ASCAP et al. C. A. 9th Cir. 
Certiorari denied. 

No. 17–6342. Mojica v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 863 F. 3d 727. 

No. 17–6358. Rigg v. Maiorana, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 685 Fed. Appx. 812. 

No. 17–6371. Buskey v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 148 A. 3d 1193. 
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No. 17–6372. Young v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 693 Fed. Appx. 361. 

No. 17–6377. Rojo-Rivas v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 674 Fed. Appx. 746. 

No. 17–6380. Simmons v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 17–6391. Evenson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 864 F. 3d 981. 

No. 17–6401. Melendez-Gonzalez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 690 Fed. Appx. 
170. 

No. 17–6403. Zamora-Alonso v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 693 Fed. Appx. 370. 

No. 17–6406. Weiss, aka Sivad v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 684 Fed. Appx. 328. 

No. 17–6407. Valdez v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 694 Fed. Appx. 307. 

No. 17–6409. Rico v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 864 F. 3d 381. 

No. 17–6410. Smith v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 701 Fed. Appx. 237. 

No. 17–6418. Davila v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 856 F. 3d 141. 

No. 17–6422. Lange v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 862 F. 3d 1290. 

No. 17–6429. Rhodes v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 694 Fed. Appx. 259. 

No. 17–6431. Russell v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 17–6432. Koh v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 704 Fed. Appx. 639. 

No. 17–6436. Hamid v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 693 Fed. Appx. 201. 
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No. 17–6438. Fiorentino v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 862 F. 3d 223. 

No. 17–6439. Hopes v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 693 Fed. Appx. 337. 

No. 17–6440. Guerrero-Rodriguez v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 693 Fed. 
Appx. 354. 

No. 17–6441. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–6443. Pittman v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 696 Fed. Appx. 609. 

No. 17–6444. Thunder v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 17–6447. Vanderbeck v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 702 Fed. Appx. 54. 

No. 17–6454. Fowler v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 702 Fed. Appx. 531. 

No. 17–6455. Fontana v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 869 F. 3d 464. 

No. 17–6456. Gary v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 701 Fed. Appx. 234. 

No. 17–6464. Cornelius v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 693 Fed. Appx. 604. 

No. 16–1320. Upstate Citizens for Equality, Inc., et al. 
v. United States et al.; and 

No. 17–8. Town of Vernon, New York v. United States 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 841 
F. 3d 556. 

Justice Thomas, dissenting. 
The Indian Reorganization Act (IRA), 48 Stat. 985, as amended, 

permits the Secretary of the Interior to take land into trust for 
individual Indians or Indian tribes. 25 U. S. C. § 5108. Once land 
is taken into trust under the IRA, it is exempt from almost all 
state control. It is no longer subject to state or local taxation. 
Ibid. Local zoning and regulatory requirements do not apply. 
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25 CFR § 1.4(a) (2017). And unless the Indian tribe consents, the 
State may not exercise criminal or civil jurisdiction. 25 U. S. C. 
§§ 1321(a)(1), 1322(a). The IRA thus allows the Secretary to take 
state land and strip the State of almost all sovereign power 
over it. 

In 2008, the Secretary invoked the IRA to take into trust more 
than 13,000 acres of land in upstate New York for the Oneida 
Nation of New York, an Indian Tribe that descended from one of 
the Iroquois nations. 841 F. 3d 556, 564 (CA2 2016). Petitioners, 
a local government and several interested citizens from upstate 
New York, ask us to decide whether this use of the IRA is a 
constitutional exercise of Congress' power under the Indian Com-
merce Clause “[t]o regulate Commerce . . . with the Indian 
Tribes,” Art. I, § 8, cl. 3. I would grant the petitions for writs of 
certiorari to reconsider our Indian Commerce Clause precedents. 

Those precedents have acquiesced in Congress' assertion of a 
“plenary power to legislate in the feld of Indian affairs.” Cotton 
Petroleum Corp. v. New Mexico, 490 U. S. 163, 192 (1989). But 
“neither the text nor the original understanding of the [Indian 
Commerce] Clause supports Congress' claim to such `plenary' 
power.” Adoptive Couple v. Baby Girl, 570 U. S. 637, 659 (2013) 
(Thomas, J., concurring); see United States v. Lara, 541 U. S. 193, 
224 (2004) (Thomas, J., concurring in judgment); Puerto Rico v. 
Sánchez Valle, 579 U. S. 59, 79 (2016) (Thomas, J., concurring in 
part and concurring in judgment); United States v. Bryant, 579 
U. S. 140, 159–161 (2016) (Thomas, J., concurring). Instead, as I 
have previously explained, the Clause extends only to “regulat-
[ing] trade with Indian tribes—that is, Indians who had not been 
incorporated into the body-politic of any State.” Adoptive Cou-
ple, supra, at 660. 

Understood this way, the Indian Commerce Clause does not 
appear to give Congress the power to authorize the taking of 
land into trust under the IRA. Even assuming that land transac-
tions are “Commerce” within the scope of the Clause, but see 
Natelson, The Original Understanding of the Indian Commerce 
Clause, 85 Denver U. L. Rev. 201, 214–215, and n. 94 (2007), many 
applications of the IRA do not involve trade of any kind. The 
IRA permits the Secretary to take into trust land that an Indian 
tribe already owns. See 25 U. S. C. § 5108 (authorizing the Secre-
tary to take into trust land acquired through “relinquishment,” 
“gift,” or “assignment”); 25 CFR § 151.3 (providing that the Secre-
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tary may take land into trust “[w]hen the tribe already owns an 
interest in the land”); § 151.4 (providing that the Secretary may 
take into trust “[u]nrestricted land owned by an individual Indian 
or a tribe”). And in cases like these, where the tribe already 
owns the land, neither money nor property changes hands. In-
stead, title is slightly modifed by adding “the United States in 
trust for” in front of the name of “the Indian tribe or individual 
Indian” who owns the land. See 25 U. S. C. § 5108. This ar-
rangement does not affect the Indian tribe's benefcial ownership 
of the property, and it does not afford the United States any 
meaningful property rights. See F. Cohen, Handbook of Federal 
Indian Law 997–998, 1057–1058 (2012); Prakash, Against Tribal 
Fungibility, 89 Cornell L. Rev. 1069, 1093–1094, and n. 152 (2004). 
In short, because no exchange takes place, these trust arrange-
ments do not resemble “ ̀ trade with Indians.' ” Adoptive Couple, 
supra, at 659 (Thomas, J., concurring) (quoting Natelson, supra, 
at 215–216). 

Applying our precedents, the Second Circuit concluded that the 
Indian Commerce Clause empowered the Federal Government to 
take into trust the land at issue here. In so doing, it showed 
how far our precedents interpreting the Indian Commerce Clause 
have strayed from the original understanding, and how much Con-
gress' power has grown as a result. Asserting plenary power, 
Congress authorized the Secretary to take 13,000 acres of New 
York and to declare it sovereign Oneida territory. It did so even 
though the land had been under New York's sovereign control for 
more than two centuries. City of Sherrill v. Oneida Indian Na-
tion of N. Y., 544 U. S. 197, 203, 221 (2005). And it did so even 
though restoring tribal sovereignty over the land would “ ̀ seri-
ously burde[n] the administration of state and local governments' 
and would adversely affect landowners neighboring the tribal 
patches.” Id., at 220 (quoting Hagen v. Utah, 510 U. S. 399, 421 
(1994)); see also 841 F. 3d, at 564. 

Under our precedents, Congress has thus obtained the power 
to take any state land and strip the State of almost all sovereign 
power over it “for the purpose of providing land for Indians.” 25 
U. S. C. § 5108. This means Congress could reduce a State to 
near nonexistence by taking all land within its borders and declar-
ing it sovereign Indian territory. It is highly implausible that 
the Founders understood the Indian Commerce Clause, which was 
virtually unopposed at the founding, as giving Congress the 
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power to destroy the States' territorial integrity. See Adoptive 
Couple, 570 U. S., at 664 (Thomas, J., concurring). Indeed, they 
would have been shocked to fnd such a power lurking in a Clause 
they understood to give Congress the limited authority “to regu-
late trade with Indian tribes living beyond state borders.” Ibid. 

When our precedents permit such an absurd result, something 
has gone seriously awry. It is time to fx our error. We should 
have granted certiorari to reexamine our Indian Commerce 
Clause precedents, instead of standing idly by as Congress, the 
Executive, and the lower courts stray further and further from 
the Constitution. I respectfully dissent from the denials of 
certiorari. 

No. 17–127. Kolbe et al. v. Hogan, Governor of Mary-
land, et al. C. A. 4th Cir. Motion of Edwin Vieira, Jr., et al. 
for leave to fle brief as amici curiae granted. Certiorari denied. 
Reported below: 849 F. 3d 114. 

No. 17–257. Cordis Corp. v. Dunson et al. C. A. 9th Cir. 
Motion of Washington Legal Foundation for leave to fle brief as 
amicus curiae granted. Certiorari denied. Reported below: 854 
F. 3d 551. 

No. 17–376. Brown v. McCollum, Warden. C. A. 10th Cir. 
Certiorari denied. Justice Gorsuch took no part in the consid-
eration or decision of this petition. Reported below: 696 Fed. 
Appx. 875. 

No. 17–394. Texas v. Harteld. Ct. App. Tex., 13th Dist. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 516 S. W. 3d 57. 

No. 17–405. Byrd, Warden v. Budder. C. A. 10th Cir. Mo-
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 851 F. 3d 1047. 

No. 17–524. Joseph v. United Technologies Corp. et al. 
C. A. 2d Cir. Certiorari denied. Justice Alito took no part in 
the consideration or decision of this petition. Reported below: 
693 Fed. Appx. 34. 

No. 17–564. NOVA Chemicals Corp. (Canada) et al. v. Dow 
Chemical Co. C. A. Fed. Cir. Certiorari denied. Justice 
Alito took no part in the consideration or decision of this peti-
tion. Reported below: 856 F. 3d 1012. 
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No. 17–5039. Birmingham v. PNC Bank, N. A. C. A. 4th 
Cir. Certiorari denied. Justice Alito took no part in the con-
sideration or decision of this petition. Reported below: 846 
F. 3d 88. 

No. 17–6107. Garcia Cuevas v. Hartley, Warden. C. A. 
9th Cir. Certiorari denied. Justice Breyer took no part in 
the consideration or decision of this petition. Reported below: 
674 Fed. Appx. 724. 

No. 17–6334. Williams v. United States. C. A. 7th Cir. 
Certiorari denied. Justice Kagan took no part in the consider-
ation or decision of this petition. 

No. 17–6423. Johnson v. United States. C. A. 7th Cir. 
Certiorari denied. Justice Kagan took no part in the consider-
ation or decision of this petition. 

Rehearing Denied 

No. 16–1312. Soobzokov v. Lichtblau et al., ante, p. 818; 
No. 16–1469. Wilborn v. Merit Systems Protection 

Board, ante, p. 825; 
No. 16–1516. Nelson v. Levy Center LLC et al., ante, 

p. 827; 
No. 16–1542. Usher v. Premier Care Nurses of America, 

Inc., ante, p. 829; 
No. 16–8291. Hedman et al. v. Nationstar Mortgage, 

LLC, et al., ante, p. 830; 
No. 16–9012. Miller v. Plumlee, Judge, District Court 

of Texas, Dallas County, et al., ante, p. 834; 
No. 16–9153. Simms v. United Health Care Community 

Plan, ante, p. 838; 
No. 16–9350. Wallace v. Louisiana et al., ante, p. 845; 
No. 16–9368. Srour v. Mizrahi-Srour, ante, p. 846; 
No. 16–9452. Viola v. United States, ante, p. 850; 
No. 16–9467. In re Allah, ante, p. 813; 
No. 16–9468. Arnold v. Ashworth, ante, p. 851; 
No. 16–9505. White v. O’Reilly, ante, p. 853; 
No. 16–9626. Stuart v. Stuart, ante, p. 859; 
No. 17–4. Morris et vir v. Thompson, ante, p. 867; 
No. 17–20. Kaplan et ux. v. Mayo Clinic et al., ante, 

p. 868; 
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No. 17–33. Bailey v. Zucker, Goldberg & Ackerman, LLC, 
et al., ante, p. 868; 

No. 17–82. Shao v. McManis Faulkner, LLP, ante, p. 871; 
No. 17–5004. Sklar v. State Bar of California, ante, 

p. 875; 
No. 17–5084. Montanez v. Cheesecake Factory Restau-

rants, Inc., ante, p. 879; 
No. 17–5199. In re Campbell, ante, p. 813; 
No. 17–5337. Crutcheld v. Williamson County Public 

Defender’s Ofce, ante, p. 892; 
No. 17–5345. Kinnemore v. Moore, ante, p. 893; and 
No. 17–5614. Salwan v. Matal, Interim Director, United 

States Patent and Trademark Ofce, ante, p. 901. Petitions 
for rehearing denied. 

November 28, 2017 

Dismissal Under Rule 46 

No. 17–491. Island Pacic Academy, Inc. v. Gabriel. Sup. 
Ct. Haw. Certiorari dismissed under this Court's Rule 46.1. Re-
ported below: 140 Haw. 325, 400 P. 3d 526. 

December 1, 2017 

Certiorari Granted 

No. 17–368. Salt River Project Agricultural Improve-
ment and Power District v. SolarCity Corp. C. A. 9th Cir. 
Certiorari granted. Reported below: 859 F. 3d 720 and 692 Fed. 
Appx. 458. 

December 4, 2017 

Certiorari Dismissed 

No. 17–6634. El v. Department of Commerce et al. C. A. 
4th Cir. Motion of petitioner for leave to proceed in forma pau-
peris denied, and certiorari dismissed. See this Court's Rule 
39.8. Reported below: 678 Fed. Appx. 99. 

Miscellaneous Orders 

No. 17A550. Trump, President of the united States, 
et al. v. Hawaii et al. D. C. Haw. Application for stay, pre-
sented to Justice Kennedy, and by him referred to the Court, 
granted, and the District Court's October 20, 2017, order granting 
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preliminary injunction is stayed pending disposition of the Gov-
ernment's appeal in the United States Court of Appeals for the 
Ninth Circuit and disposition of the Government's petition for 
writ of certiorari, if such writ is sought. If a writ of certiorari 
is sought and the Court denies the petition, this order shall termi-
nate automatically. If the Court grants the petition for writ of 
certiorari, this order shall terminate when the Court enters its 
judgment. In light of its decision to consider the case on an 
expedited basis, we expect that the Court of Appeals will render 
its decision with appropriate dispatch. Justice Ginsburg and 
Justice Sotomayor would deny the application. 

No. 17A560. Trump, President of the United States, 
et al. v. International Refugee Assistance Project et al. 
D. C. Md. Application for stay, presented to The Chief Justice, 
and by him referred to the Court, granted, and the District 
Court's October 17, 2017, order granting preliminary injunction is 
stayed pending disposition of the Government's appeal in the 
United States Court of Appeals for the Fourth Circuit and disposi-
tion of the Government's petition for writ of certiorari, if such 
writ is sought. If a writ of certiorari is sought and the Court 
denies the petition, this order shall terminate automatically. If 
the Court grants the petition for writ of certiorari, this order 
shall terminate when the Court enters its judgment. In light of 
its decision to consider the case on an expedited basis, we expect 
that the Court of Appeals will render its decision with appro-
priate dispatch. Justice Ginsburg and Justice Sotomayor 
would deny the application. 

No. D–2970. In re Disbarment of Conway. Disbarment 
entered. [For earlier order herein, see 581 U. S. 970.] 

No. D–2977. In re Disbarment of Clark. Disbarment en-
tered. [For earlier order herein, see 582 U. S. 901.] 

No. D–2988. In re Disbarment of Byrd. Disbarment en-
tered. [For earlier order herein, see 582 U. S. 903.] 

No. 17M61. Madison v. California; 
No. 17M62. Kenny v. Bartman et al.; 
No. 17M63. Tabb v. Jefferson County Board of Educa-

tion et al.; and 
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No. 17M64. Turner v. Wetzel, Secretary, Pennsylvania 
Department of Corrections, et al. Motions to direct the 
Clerk to fle petitions for writs of certiorari out of time denied. 

No. 16–9158. Chappell v. Morgan et al. C. A. 6th Cir. 
Motion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 802] denied. 

No. 16–9472. Fuller v. Greeley. Sup. Ct. Mich. Motion of 
petitioner for reconsideration of order denying leave to proceed 
in forma pauperis [ante, p. 804] denied. 

No. 17–290. Merck Sharp & Dohme Corp. v. Albrecht 
et al. C. A. 3d Cir. The Solicitor General is invited to fle a 
brief in this case expressing the views of the United States. Jus-
tice Alito took no part in the consideration or decision of this 
petition. 

No. 17–5026. Blank v. United States. C. A. 5th Cir. Mo-
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 805] denied. 

No. 17–5269. Albert v. Diversied Consultants, Inc., 
et al. Sup. Ct. Minn. Motion of petitioner for reconsideration 
of order denying leave to proceed in forma pauperis [ante, p. 806] 
denied. 

No. 17–6254. Woods v. United States. C. A. 11th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied. 
Petitioner is allowed until December 26, 2017, within which to 
pay the docketing fee required by Rule 38(a) and to submit a 
petition in compliance with Rule 33.1 of the Rules of this Court. 

No. 17–6669. In re Woods; and 
No. 17–6754. In re Scott. Petitions for writs of habeas cor-

pus denied. 

No. 17–483. In re Bradley et al.; 
No. 17–485. In re Hudnall; and 
No. 17–507. In re Reardon. Petitions for writs of manda-

mus denied. 

No. 17–6150. In re Scheckel. Petition for writ of manda-
mus and/or prohibition denied. 
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No. 17–6136. In re Pannell. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
mandamus and/or prohibition dismissed. See this Court's Rule 
39.8. 

Certiorari Denied 

No. 16–1043. Clark v. Virginia Department of State Po-
lice. Sup. Ct. Va. Certiorari denied. Reported below: 292 Va. 
725, 793 S. E. 2d 1. 

No. 16–1517. Hamilton v. Pallozzi et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 848 F. 3d 614. 

No. 16–1548. Cleaton v. Department of Justice. C. A. 
Fed. Cir. Certiorari denied. Reported below: 839 F. 3d 
1126. 

No. 16–9376. Massey v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 849 F. 3d 262. 

No. 16–9385. Trisler v. Indiana. Ct. App. Ind. Certiorari 
denied. Reported below: 68 N. E. 3d 622. 

No. 16–9693. Patterson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 682 Fed. Appx. 878. 

No. 17–10. Credit Suisse First Boston Mortgage Securi-
ties Corp. et al. v. Federal Deposit Insurance Corpora-
tion, as Receiver for Citizens National Bank et al. C. A. 
2d Cir. Certiorari denied. Reported below: 674 Fed. Appx. 86. 

No. 17–69. Rogers v. United States. C. A. 8th Cir. Cer-
tiorari denied. 

No. 17–85. McCarthan v. Collins, Chief United States 
Probation Ofcer for the Middle District of Florida. 
C. A. 11th Cir. Certiorari denied. Reported below: 851 F. 3d 
1076. 

No. 17–276. U. S. Home Corp. et al. v. Settlers Crossing, 
L. L. C., et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 685 Fed. Appx. 173. 

No. 17–278. Vien-Phuong Thi Ho v. ReconTrust Co., N. A., 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 858 
F. 3d 568 and 669 Fed. Appx. 857. 
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No. 17–320. Perfect 10, Inc. v. Giganews, Inc., et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 847 F. 3d 657. 

No. 17–367. Tropic Leisure Corp. et al. v. Hailey. Ct. 
App. N. C. Certiorari denied. Reported below: 251 N. C. App. 
915, 796 S. E. 2d 129. 

No. 17–424. Turner, Mayor of the City of Houston, 
Texas, et al. v. Pidgeon et al. Sup. Ct. Tex. Certiorari de-
nied. Reported below: 538 S. W. 3d 73. 

No. 17–426. Tichenor v. Arizona. Ct. App. Ariz. Certio-
rari denied. 

No. 17–428. Traverso v. Ryan, Director, Arizona Depart-
ment of Corrections. C. A. 9th Cir. Certiorari denied. Re-
ported below: 692 Fed. Appx. 826. 

No. 17–436. Turner v. Hubbard Systems, Inc., fka Jim 
Hubbard & Associates, Inc. C. A. 1st Cir. Certiorari denied. 
Reported below: 855 F. 3d 10. 

No. 17–438. City of Springeld, Massachusetts, et al. 
v. Quarterman. App. Ct. Mass. Certiorari denied. Reported 
below: 91 Mass. App. 254, 74 N. E. 3d 265. 

No. 17–444. Tower Credit, Inc. v. Schott. C. A. 5th Cir. 
Certiorari denied. Reported below: 850 F. 3d 816. 

No. 17–450. S. S., a Minor, By and Through Her Mother 
and Next Friend, Schmidt v. Bellevue Medical Center 
L. L. C. et al. C. A. 8th Cir. Certiorari denied. Reported 
below: 860 F. 3d 1038. 

No. 17–453. Miranda v. Selig et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 860 F. 3d 1237. 

No. 17–454. Burch v. Bellagio Hotel and Casino et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 671 Fed. 
Appx. 1003. 

No. 17–458. Dyer v. Attorney Grievance Commission of 
Maryland. Ct. App. Md. Certiorari denied. Reported below: 
453 Md. 585, 162 A. 3d 970. 

No. 17–466. Phillips, Individually and as Representa-
tive of the Estate of Powledge, Deceased, et al. v. Gen-
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eral Motors LLC et al. C. A. 2d Cir. Certiorari denied. 
Reported below: 689 Fed. Appx. 95. 

No. 17–468. Next Millenium Realty, LLC, et al. v. Ad-
chem Corp. et al. C. A. 2d Cir. Certiorari denied. Reported 
below: 690 Fed. Appx. 710. 

No. 17–470. Hicks-Fields, Individually and as Repre-
sentative of the Estate of Hicks, Deceased, et al. v. Har-
ris County, Texas. C. A. 5th Cir. Certiorari denied. Re-
ported below: 860 F. 3d 803. 

No. 17–490. Gonzalez-Betancourt v. Florida. Dist. Ct. 
App. Fla., 2d Dist. Certiorari denied. Reported below: 229 
So. 3d 1230. 

No. 17–509. Lauve v. Snyder, Governor of Michigan. Ct. 
App. Mich. Certiorari denied. 

No. 17–510. Kinney v. United States Court of Appeals 
for the Ninth Circuit. C. A. 9th Cir. Certiorari denied. 

No. 17–513. Buckovetz v. Department of the Navy. C. A. 
9th Cir. Certiorari denied. Reported below: 675 Fed. Appx. 651. 

No. 17–520. Kline v. Biles, Justice, Supreme Court of 
Kansas, et al. C. A. 10th Cir. Certiorari denied. Reported 
below: 861 F. 3d 1177. 

No. 17–527. Reoforce, Inc., et al. v. United States. C. A. 
Fed. Cir. Certiorari denied. 

No. 17–529. S. H., A Minor, by Her Guardian ad Litem, 
Holt, et al. v. United States. C. A. 9th Cir. Certiorari de-
nied. Reported below: 853 F. 3d 1056. 

No. 17–534. I. T., By and Through His Parents Renee T. 
et al. v. Hawaii Department of Education. C. A. 9th Cir. 
Certiorari denied. Reported below: 700 Fed. Appx. 596. 

No. 17–563. Snyder v. Department of the Navy. C. A. 
Fed. Cir. Certiorari denied. Reported below: 854 F. 3d 
1366. 

No. 17–573. Smith et ux. v. Central Platte Natural Re-
sources District. Ct. App. Neb. Certiorari denied. Re-
ported below: 24 Neb. App. xxii. 
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No. 17–581. Pinckney v. Clarke, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 697 Fed. Appx. 768. 

No. 17–583. Aossey et al. v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 854 F. 3d 453. 

No. 17–584. Bracewell et al. v. Florida Department of 
Corrections. Dist. Ct. App. Fla., 1st Dist. Certiorari denied. 
Reported below: 220 So. 3d 1228. 

No. 17–589. King v. Riverwatch Condominium Owners’ 
Assn. Sup. Ct. Pa. Certiorari denied. 

No. 17–594. Thaw et al. v. Sessions, Attorney General, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 712 
Fed. Appx. 604. 

No. 17–596. Douglas v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 17–615. Ponce Rodriguez v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 703 Fed. 
Appx. 784. 

No. 17–619. Tanaka v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 707 Fed. Appx. 448. 

No. 17–623. Parkhurst v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 865 F. 3d 509. 

No. 17–5054. Castillo-Rivera v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 853 F. 3d 218. 

No. 17–5055. Clemons v. Pster, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 845 F. 3d 816. 

No. 17–5095. Lockhart v. Texas. Ct. App. Tex., 13th Dist. 
Certiorari denied. 

No. 17–5114. Zamzow v. Wisconsin. Sup. Ct. Wis. Certio-
rari denied. Reported below: 2017 WI 29, 374 Wis. 2d 220, 892 
N. W. 2d 637. 

No. 17–5186. Stephens v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 689 Fed. Appx. 251. 
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No. 17–5267. Ramirez Castillo v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 689 Fed. Appx. 282. 

No. 17–5351. Olawale-Ayinde, aka Williams v. United 
States. C. A. 9th Cir. Certiorari denied. 

No. 17–5385. Garlick v. New York. App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 144 
App. Div. 3d 605, 42 N. Y. S. 3d 28. 

No. 17–5412. Collins v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 854 F. 3d 1324. 

No. 17–5417. Adkins v. Public Storage. C. A. 4th Cir. 
Certiorari denied. Reported below: 690 Fed. Appx. 843. 

No. 17–5450. Harris v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 127 A. 3d 400. 

No. 17–5592. Middlebrooks v. Mays, Acting Warden. 
C. A. 6th Cir. Certiorari denied. Reported below: 843 F. 3d 
1127. 

No. 17–5653. Mehmeti v. Jofaz Transportation, Inc. C. A. 
2d Cir. Certiorari denied. 

No. 17–5713. Eslami v. Federal National Mortgage Asso-
ciation, aka Fannie Mae, et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 691 Fed. Appx. 379. 

No. 17–5739. Williams v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 689 Fed. Appx. 810. 

No. 17–5753. Anderson v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 17–6050. Sapien v. Bowersox, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 17–6062. Williams v. King, Executive Director, Coal-
inga State Hospital. C. A. 9th Cir. Certiorari denied. Re-
ported below: 696 Fed. Appx. 283. 

No. 17–6076. Nyanjom v. Hawker Beechcraft, Inc. C. A. 
2d Cir. Certiorari denied. 

No. 17–6082. Butler v. Tennessee. Ct. App. Tenn. Cer-
tiorari denied. 
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No. 17–6083. Buchanan v. Tallahatchie County Correc-
tional Facility. C. A. 5th Cir. Certiorari denied. Reported 
below: 704 Fed. Appx. 307. 

No. 17–6087. Edwards v. Mills et al. C. A. 9th Cir. Cer-
tiorari denied. 

No. 17–6098. Luciano Tapia v. Holland, Warden. C. A. 
9th Cir. Certiorari denied. 

No. 17–6100. Whedbee v. Clarke, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 675 Fed. Appx. 306. 

No. 17–6103. Veta v. Handler, Clerk, Court of Appeals 
of Arizona, Division Two, et al. Sup. Ct. Ariz. Certiorari 
denied. 

No. 17–6114. Johnson v. Pennsylvania. Sup. Ct. Pa. Cer-
tiorari denied. Reported below: 639 Pa. 196, 160 A. 3d 127. 

No. 17–6120. Sainteur v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 226 So. 3d 838. 

No. 17–6122. Blakely v. Tompkins. C. A. 9th Cir. Certio-
rari denied. 

No. 17–6124. Bartlett v. Morton, Commissioner, Superior 
Court of Arizona, Maricopa County, et al. Ct. App. Ariz. 
Certiorari denied. 

No. 17–6126. Everett v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 17–6129. Bethel v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 242 So. 3d 268. 

No. 17–6132. Williams v. Hall, Commissioner, Mississippi 
Department of Corrections. C. A. 5th Cir. Certiorari 
denied. 

No. 17–6143. King v. McPherson et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 690 Fed. Appx. 123. 

No. 17–6147. Sappington v. Oldham, Sheriff, Shelby 
County, Tennessee. C. A. 6th Cir. Certiorari denied. 
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No. 17–6148. Roper v. Jones, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. Re-
ported below: 686 Fed. Appx. 759. 

No. 17–6149. Rangel v. Neven, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 701 Fed. Appx. 572. 

No. 17–6154. Santiago v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2016 IL App (1st) 133725–U. 

No. 17–6156. Aguilar v. California. Sup. Ct. Cal. Certio-
rari denied. 

No. 17–6157. Mumin v. Frakes, Director, Nebraska De-
partment of Correctional Services. C. A. 8th Cir. Certio-
rari denied. 

No. 17–6160. Martinez v. Ducart, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–6162. Dorsey v. Grifth, Warden. Sup. Ct. Mo. 
Certiorari denied. 

No. 17–6164. McGee v. Department of Child Support 
Services State Hearing Ofce et al. C. A. 9th Cir. Cer-
tiorari denied. 

No. 17–6165. Keeley v. Gray, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–6171. Warren v. Zatecky, Superintendent, Pen-
dleton Correctional Facility. C. A. 7th Cir. Certiorari 
denied. 

No. 17–6172. Viau v. Florida. Dist. Ct. App. Fla., 5th Dist. 
Certiorari denied. Reported below: 226 So. 3d 854. 

No. 17–6173. Loud v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. 

No. 17–6177. Pirela v. Unknown Bar of Homosexuals and 
False Witnesses et al. C. A. 11th Cir. Certiorari denied. 

No. 17–6178. Cavallaro v. Pash, Warden, et al. C. A. 8th 
Cir. Certiorari denied. 
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No. 17–6179. Rainey v. District Attorney Ofce of Phil-
adelphia. C. A. 3d Cir. Certiorari denied. 

No. 17–6180. Hitchcock v. Florida. Sup. Ct. Fla. Certio-
rari denied. Reported below: 226 So. 3d 216. 

No. 17–6184. Prindle v. New York. Ct. App. N. Y. Certio-
rari denied. Reported below: 29 N. Y. 3d 463, 80 N. E. 3d 1026. 

No. 17–6186. Davison v. McCollum, Warden. C. A. 10th 
Cir. Certiorari denied. Reported below: 696 Fed. Appx. 859. 

No. 17–6189. Halper v. Colorado. Ct. App. Colo. Certio-
rari denied. 

No. 17–6199. Evans v. Lee, Warden. C. A. 6th Cir. Certio-
rari denied. 

No. 17–6200. Sedlak v. Smith, Superintendent, State 
Correctional Institution at Houtzdale, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 17–6206. Wije v. Stuart et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 694 Fed. Appx. 234. 

No. 17–6210. Church v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 17–6214. Collins et ux. v. Asset Management 
Specialists, Inc., et al. Ct. App. Cal., 2d App. Dist., Div. 5. 
Certiorari denied. 

No. 17–6217. Thomasson v. Rosenblum, Attorney Gen-
eral of Oregon. C. A. 9th Cir. Certiorari denied. 

No. 17–6221. Baladez v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 17–6228. Brummel v. Town of North Hempstead Town 
Board et al. App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Certio-
rari denied. Reported below: 145 App. Div. 3d 880, 43 N. Y. S. 
3d 495. 

No. 17–6237. Brooks v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 3 Cal. 5th 1, 396 P. 3d 480. 
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No. 17–6243. Hawkins v. California. Ct. App. Cal., 5th 
App. Dist. Certiorari denied. 

No. 17–6245. Gaither v. California. Ct. App. Cal., 2d App. 
Dist., Div. 5. Certiorari denied. 

No. 17–6266. Recarte v. Montgomery, Acting Warden. 
C. A. 9th Cir. Certiorari denied. 

No. 17–6277. Brown v. Bridges et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 692 Fed. Appx. 215. 

No. 17–6281. Moritz v. Woods, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 692 Fed. Appx. 249. 

No. 17–6293. Turner v. High Desert State Prison et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 695 Fed. 
Appx. 336. 

No. 17–6306. Watkins v. Maryland. Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 232 Md. App. 752. 

No. 17–6320. Presley v. Kelly, Superintendent, Oregon 
State Penitentiary. C. A. 9th Cir. Certiorari denied. Re-
ported below: 701 Fed. Appx. 619. 

No. 17–6328. Bell v. Hoffner, Warden, et al. C. A. 6th 
Cir. Certiorari denied. Reported below: 701 Fed. Appx. 408. 

No. 17–6346. Blanc v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 17–6354. Bailey v. Winn, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–6363. Kelley v. Aldine Independent School Dis-
trict. Ct. App. Tex., 14th Dist. Certiorari denied. 

No. 17–6381. Schreane v. Ebbert, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 864 F. 3d 446. 

No. 17–6392. Middleton v. Payne, Warden. Sup. Ct. Ga. 
Certiorari denied. 

No. 17–6394. Moore v. County of Orange, California, 
et al. Ct. App. Cal., 4th App. Dist., Div. 3. Certiorari denied. 

No. 17–6408. Williams v. Berryhill, Acting Commissioner 
of Social Security. C. A. 11th Cir. Certiorari denied. Re-
ported below: 679 Fed. Appx. 971. 
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No. 17–6421. Lin Ouyang v. Achem Industry America, Inc. 
Sup. Ct. Cal. Certiorari denied. 

No. 17–6433. Kiir v. South Dakota. Sup. Ct. S. D. Certio-
rari denied. Reported below: 2017 S.D. 47, 900 N. W. 2d 290. 

No. 17–6452. Levy v. Jones, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari denied. 

No. 17–6466. Prousalis v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 692 Fed. Appx. 675. 

No. 17–6467. Vanderhorst v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 688 Fed. Appx. 185. 

No. 17–6470. Wearing v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 865 F. 3d 553. 

No. 17–6476. Baker v. United States. C. A. 5th Cir. Cer-
tiorari denied. 

No. 17–6484. Acevedo v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 17–6490. Martinez-Lopez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 864 F. 3d 1034. 

No. 17–6494. Macias-Farias v. United States. C. A. 6th 
Cir. Certiorari denied. 

No. 17–6495. Chambers v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 17–6497. Lopez v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 17–6498. Hawkins v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–6499. Hassett v. Delaware. Sup. Ct. Del. Certio-
rari denied. Reported below: 169 A. 3d 860. 

No. 17–6502. Momah v. Uttecht, Superintendent, Coyote 
Ridge Corrections Center. C. A. 9th Cir. Certiorari denied. 
Reported below: 699 Fed. Appx. 604. 

No. 17–6503. Nichols v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 694 Fed. Appx. 355. 
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No. 17–6507. Estrada Aplesa v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 690 Fed. Appx. 
630. 

No. 17–6508. Bigio v. Jones, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari de-
nied. Reported below: 694 Fed. Appx. 672. 

No. 17–6519. Guzman-Rendon v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 864 F. 3d 409. 

No. 17–6526. Sphabmisai v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 703 Fed. Appx. 275. 

No. 17–6528. Frederick v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–6529. Guzman v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 664 Fed. Appx. 120. 

No. 17–6538. Pickett v. Peters et al. C. A. 9th Cir. Cer-
tiorari denied. 

No. 17–6543. Valdes v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 681 Fed. Appx. 874. 

No. 17–6548. Currie v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 702 Fed. Appx. 144. 

No. 17–6549. Babar v. United States. C. A. 2d Cir. Cer-
tiorari denied. 

No. 17–6551. Gresham v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 17–6554. Bufs v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 867 F. 3d 230. 

No. 17–6555. Byrd v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 700 Fed. Appx. 183. 

No. 17–6557. Battle v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 695 Fed. Appx. 677. 

No. 17–6558. Abbott v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 691 Fed. Appx. 190. 



Page Proof Pending Publication

ORDERS 1023 

583 U. S. December 4, 2017 

No. 17–6568. Croxton v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 693 Fed. Appx. 327. 

No. 17–6571. Nkuku v. United States. C. A. 5th Cir. Cer-
tiorari denied. 

No. 17–6572. Puzey v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 693 Fed. Appx. 246. 

No. 17–6576. Giboney v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 863 F. 3d 1022. 

No. 17–6584. Hudson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 688 Fed. Appx. 413. 

No. 17–6587. Graham v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 17–6588. Foreman v. Terris, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–6589. Fridie v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 683 Fed. Appx. 264. 

No. 17–6592. Reascos-Renia v. United States. C. A. 11th 
Cir. Certiorari denied. 

No. 17–6594. Lopez-Dominguez v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 694 Fed. Appx. 144. 

No. 17–6597. Dawson v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 17–6603. Jeri v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 869 F. 3d 1247. 

No. 17–6609. Harris v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 694 Fed. Appx. 326. 

No. 17–6610. Featherstone v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 703 Fed. Appx. 300. 

No. 17–6616. Almeida-Olivas v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 865 F. 3d 1060. 

No. 17–6618. Coca v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 704 Fed. Appx. 744. 
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No. 17–6622. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–6626. Johnston v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 695 Fed. Appx. 905. 

No. 17–6629. Aguiar v. United States. C. A. 2d Cir. Cer-
tiorari denied. 

No. 17–6632. Jenkins v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 854 F. 3d 181 and 687 Fed. 
Appx. 71. 

No. 17–6636. Davila v. Chandler, Warden. C. A. 5th Cir. 
Certiorari denied. Reported below: 689 Fed. Appx. 384. 

No. 17–6637. Bams v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 858 F. 3d 937. 

No. 17–6638. Ramos-Pablo v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 694 Fed. Appx. 319. 

No. 17–6639. Rene Rodriguez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 694 Fed. Appx. 304. 

No. 16–9304. Floyd v. Alabama. Sup. Ct. Ala. Certiorari 
denied. Reported below: 227 So. 3d 1. 

Statement of Justice Sotomayor, with whom Justice 
Breyer joins, respecting the denial of certiorari. 

Petitioner Christopher Floyd was sentenced to death by an 
Alabama jury that was selected in a manner that raises serious 
concerns under our precedent in Batson v. Kentucky, 476 U. S. 79 
(1986), J. E. B. v. Alabama ex rel. T. B., 511 U. S. 127 (1994), and 
Foster v. Chatman, 578 U. S. 488 (2016). Although the unique con-
text of Floyd's case counsels against review by this Court, I fnd the 
underlying facts suffciently troubling to note that in the ordinary 
course, facts like these likely would warrant a court's intervention. 

During voir dire, the Houston County District Attorney's Offce 
exercised peremptory challenges against 10 out of 11 qualifed 
African-American venire members, and used 12 of its 18 strikes 
against women. The prosecutor also marked the letter “ ̀ B,' as 
in black,” next to the name of each potential African-American 
juror. 2 Supp. Record, Reporter's Tr. 58 (Nov. 13, 2007). 
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If these facts sound familiar, it is because they are remarkably 
similar to those in Foster, where we concluded that peremptory 
strikes of jurors “were `motivated in substantial part by discrimi-
natory intent.' ” 578 U. S., at 512–513 (quoting Snyder v. Louisi-
ana, 552 U. S. 472, 485 (2008)). There, the prosecution struck all 
four qualifed African-American venire members and had marked 
each of their names with a “B.” 578 U. S., at 493. The prosecu-
tors' attempts to provide race-neutral explanations with respect 
to two of those venire members failed to withstand scrutiny. See 
id., at 512–514. Here, too, the record fails to support the prosecu-
tors' proffered race- and gender-neutral reasons for some of the 
strikes. For example, the reasons for striking at least two venire 
members applied equally to seated jurors, and the prosecutors 
justifed the strikes of fve women on the basis of age despite the 
fact that their ages ranged from 28 to 77. 

That we have not granted certiorari should not be construed 
as complacence or an affrmance of all of the reasoning of the 
courts below. The unusual posture in which Floyd raised his 
Batson and J. E. B. claims warrants caution in the exercise of the 
Court's review here. Yet, courts reviewing claims in circum-
stances like these must be steadfast in identifying, investigating, 
and correcting for improper bias in the jury selection process. 
Such discrimination “ ̀ casts doubt on the integrity of the judicial 
process,' and places the fairness of a criminal proceeding in 
doubt.” Powers v. Ohio, 499 U. S. 400, 411 (1991) (citation 
omitted). 

No. 17–332. Cordis Corp. v. barber et al.; Cordis Corp. v. 
Elliot et al.; Cordis Corp. v. Garry et al.; Cordis Corp. v. 
Grant et al.; Cordis Corp. v. Hall et al.; Cordis Corp. v. 
Herbert et al.; Cordis Corp. v. Holden et al.; Cordis Corp. 
v. Lesch et al.; Cordis Corp. v. Lewis et al.; Cordis Corp. 
v. Oehring et al.; Cordis Corp. v. Quinn et al.; Cordis Corp. 
v. Resovsky et al.; and Cordis Corp. v. Sutton et al. C. A. 
9th Cir. Certiorari denied. Justice Alito took no part in the 
consideration or decision of this petition. 

No. 17–372. Dow AgroSciences, LLC, et al. v. Bayer 
CropScience AG et al. C. A. Fed. Cir. Certiorari denied. 
Justice Alito took no part in the consideration or decision of 
this petition. Reported below: 680 Fed. Appx. 985. 
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No. 17–464. Connecticut v. Baccala. Sup. Ct. Conn. Mo-
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 326 Conn. 232, 163 
A. 3d 1. 

No. 17–609. Evolutionary Intelligence LLC v. Sprint 
Nextel Corp. et al. C. A. Fed. Cir. Motions of U. S. Inven-
tors Group and Eagle Forum Education & Legal Defense Fund for 
leave to fle briefs as amici curiae granted. Certiorari denied. 
Reported below: 677 Fed. Appx. 679. 

No. 17–662. Yang v. Wortman et al. C. A. 9th Cir. Certio-
rari denied. Justice Breyer took no part in the consideration 
or decision of this petition. Reported below: 701 Fed. Appx. 554. 

No. 17–6175. Allen v. United States et al. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consider-
ation or decision of this petition. 

No. 17–6207. Trimble v. Vannoy, Warden. C. A. 5th Cir. 
Motion of petitioner to defer consideration of petition for writ of 
certiorari denied. Certiorari denied. 

No. 17–6524. Johnson v. United States. C. A. Fed. Cir. 
Certiorari before judgment denied. 

No. 17–6633. Matherly v. Andrews. C. A. 4th Cir. Certio-
rari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 692 Fed. Appx. 733. 

Rehearing Denied 

No. 16–1339. Hanes et al. v. Armed Forces Insurance 
Exchange, ante, p. 819; 

No. 16–1381. Mills v. Florida, ante, p. 820; 
No. 16–1389. Davis v. Folsom Cordova Unied School 

District et al., ante, p. 821; 
No. 16–1390. Cohen v. Sessions, Attorney General, ante, 

p. 821; 
No. 16–1419. Huafeng Xu v. Terex Corp., ante, p. 822; 
No. 16–1452. Ross et al. v. Board of Trustees of Califor-

nia State University, ante, p. 824; 
No. 16–8811. Cassinelli v. Cassinelli, ante, p. 802; 
No. 16–8947. Reed v. Michigan, ante, p. 833; 
No. 16–8973. Moore v. United States, ante, p. 915; 



Page Proof Pending Publication

ORDERS 1027 

583 U. S. December 4, 2017 

No. 16–9100. Stewart v. Green, Warden, et al., ante, 
p. 837; 

No. 16–9109. McCoy v. Conroy, Warden, ante, p. 837; 
No. 16–9199. Bigbee v. Lindamood, Warden, ante, p. 839; 
No. 16–9216. Rivera-Hernandez v. Sessions, Attorney 

General, ante, p. 839; 
No. 16–9383. Rector v. United States, ante, p. 846; 
No. 16–9423. Woodson v. United States, ante, p. 848; 
No. 16–9437. Langan v. Downie et al., ante, p. 849; 
No. 16–9489. Martin v. Bear, Warden, ante, p. 852; 
No. 16–9496. Schermerhorn v. Texas, ante, p. 852; 
No. 16–9497. Bowsher v. Lexington-Fayette Urban 

County Government, ante, p. 852; 
No. 16–9520. Buck v. United States, ante, p. 854; 
No. 16–9525. Reilly v. Florida, ante, p. 854; 
No. 16–9554. Akel v. Florida, ante, p. 855; 
No. 16 – 9578. Reynolds v. Stewart, Warden , an te , 

p. 857; 
No. 16–9614. Woodson v. Crews, ante, p. 859; 
No. 16–9661. Armstrong v. Kelley, Director, Arkansas 

Department of Correction, ante, p. 861; 
No. 17–16. Fisher v. Medical Center of Plano et al., 

ante, p. 867; 
No. 17–29. Hornberger v. Merrill Lynch, Pierce, Fen-

ner & Smith Inc. et al., ante, p. 868; 
No. 17–32. Bejar v. Department of Veterans Affairs, 

ante, p. 868; 
No. 17–46. Zhi Guo, aka Han Gao v. Independent Chinese 

Pen Center, Inc., et al., ante, p. 869; 
No. 17–157. Hsu v. UBS Financial Services, Inc., ante, 

p. 873; 
No. 17–315. Waits v. J&J Management Service, Inc., ante, 

p. 933; 
No. 17–5047. Roberts v. Texas, ante, p. 877; 
No. 17–5174. Davis v. Stephenson, Acting Warden, ante, 

p. 884; 
No. 17–5179. Roedel v. Kirkegard, Warden, et al., ante, 

p. 884; 
No. 17–5211. Jackson v. Pearson, Judge, United States 

District Court for the Northern District of Ohio, ante, 
p. 886; 
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No. 17–5247. Arpino v. Washoe County Board of Commis-
sioners et al., ante, p. 888; 

No. 17–5253. Booker v. Clarke, Director, Virginia De-
partment of Corrections, et al., ante, p. 888; 

No. 17–5279. Espinoza-Horiuchi v. Wal-Mart Stores, Inc., 
ante, p. 889; 

No. 17– 5294. Singleton v. Cooley, Warden , an te , 
p. 890; 

No. 17–5316. Victoria v. Jones, Secretary, Florida De-
partment of Corrections, et al., ante, p. 891; 

No. 17–5328. Johnson v. Murphy, Judge, District Court 
of Grayson County, Texas, ante, p. 892; 

No. 17–5348. Netzer v. Ofce of Lawyer Regulation 
et al., ante, p. 893; 

No. 17–5368. Darby v. McKee et al., ante, p. 894; 
No. 17–5380. In re Glassgow, ante, p. 813; 
No. 17–5382. Gipson v. Mnuchin, Secretary of the Treas-

ury, ante, p. 894; 
No. 17–5383. Castonguay v. Nebraska, ante, p. 894; 
No. 17– 5416. Davis v. Davey, Warden, et al., ante, 

p. 920; 
No. 17–5418. Ford v. United States, ante, p. 896; 
No. 17–5422. Iannucci v. Michigan et al., ante, p. 896; 
No. 17–5446. Nguyen Vu v. Wetzel, Secretary, Pennsyl-

vania Department of Corrections, et al., ante, p. 897; 
No. 1 7– 5 5 6 8 . Ca m p b e l l v. S ou th Ca ro li na , a n t e , 

p. 923; 
No. 17–5577. Adkins v. Koduri, ante, p. 934; 
No. 17–5609. Agosto v. Mastrantonio et al., ante, p. 924; and 
No. 17–5623. Sharp v. Dolan et al., ante, p. 947. Petitions 

for rehearing denied. 

No. 16–9539. Combs v. United States District Court for 
the Eastern District of Kentucky, ante, p. 908. Petition for 
rehearing denied. Justice Kagan took no part in the consider-
ation or decision of this petition. 

No. 17–182. Tian v. Watergate South, Inc., ante, p. 929. 
Petition for rehearing denied. Justice Ginsburg took no part 
in the consideration or decision of this petition. 
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Miscellaneous Order 

No. 17A570 (17–801). In re United States et al. D. C. 
N. D. Cal. Application for stay, presented to Justice Kennedy, 
and by him referred to the Court, granted, and the District 
Court's September 22, 2017, October 17, 2017, and November 20, 
2017, orders, to the extent they require discovery and addition to 
the administrative record fled by the Government, are stayed 
pending disposition of the Government's petition for a writ of 
mandamus or in the alternative a writ of certiorari. Responses 
to the Government's petition for writ of mandamus or in the 
alternative writ of certiorari must be fled by Wednesday, Decem-
ber 13, 2017, at 4 p.m. 

Justice Breyer, with whom Justice Ginsburg, Justice So-
tomayor, and Justice Kagan join, dissenting. 

On September 5, 2017, the Government announced its decision 
to terminate the Deferred Action for Childhood Arrivals (DACA) 
program, effective March 5, 2018. The Department of Homeland 
Security (DHS) had adopted DACA in 2012. Since that time, 
DACA has provided that immigrants brought to the United States 
illegally as children who meet certain other requirements could 
obtain work authorization, a social security number, and permis-
sion to travel overseas and lawfully return to the United States. 
Nearly 800,000 people have benefted from the program. 

After the Government announced its decision to terminate 
DACA, respondents fled suit in the U. S. District Court for the 
Northern District of California to challenge the Government's 
termination of the program under the Administrative Procedure 
Act (APA) and on other grounds. The merits of that challenge 
have not yet been addressed by the District Court, and they are 
not before us. But the Government has fled a petition for a writ 
of mandamus in this Court to challenge the District Court's order 
that it provide additional documents to complete the adminis-
trative record concerning the Government's decision to termi-
nate DACA. The U. S. Court of Appeals for the Ninth Circuit 
previously denied the Government most of the relief the Govern-
ment seeks here. See 875 F. 3d 1200 (2017). I would do the 
same. 
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A writ of mandamus is “a `drastic and extraordinary' remedy 
`reserved for really extraordinary causes.' ” Cheney v. United 
States Dist. Court for D. C., 542 U. S. 367, 380 (2004) (quoting Ex 
parte Fahey, 332 U. S. 258, 259–260 (1947)). In my view, the 
Government's arguments do not come close to carrying the heavy 
burden that the Government bears in seeking such extraordinary 
relief. With respect, I therefore dissent from the Court's decision 
to grant a stay pending further consideration of the Government's 
petition for a writ of mandamus. 

I 

The Government's primary argument is that “the district court 
plainly erred by . . . ordering the government to `complete' the 
administrative record with materials beyond those presented by 
the agency to the court,” because a reviewing court's sole task 
under the APA is to “determine whether the agency's action may 
be upheld on the basis of the reasons the agency provides and 
`the record the agency presents to the reviewing court.' ” Pet. 
for Mandamus 19, 24 (quoting 875 F. 3d, at 1211 (Watford, J., 
dissenting)). The Government thus contends that review of its 
decision terminating DACA must be based exclusively on the doc-
uments that the Government itself unilaterally selected for sub-
mission to the District Court. I am not aware of any precedent 
supporting the Government's position. 

The APA is clear that a court reviewing agency action must 
review “the whole record” to determine whether that action is 
lawful. 5 U. S. C. § 706. The basic question here is what consti-
tutes “the whole record” that the court must review. We held in 
Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U. S. 402, 
420 (1971), that the “whole record” means “the full administrative 
record that was before the Secretary at the time he made his 
decision.” Ibid. Neither this Court nor the lower courts has 
ever read Overton Park to limit the “full administrative record” 
to those materials that the agency unilaterally decides should be 
considered by the reviewing court. 

Indeed, judicial review cannot function if the agency is permit-
ted to decide unilaterally what documents it submits to the re-
viewing court as the administrative record. Effective review de-
pends upon the administrative record containing all relevant 
materials presented to the agency, including not only materials 
supportive of the government's decision but also materials con-
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trary to the government's decision. See Motor Vehicle Mfrs. 
Assn. of United States, Inc. v. State Farm Mut. Automobile Ins. 
Co., 463 U. S. 29, 43–44 (1983). Otherwise, the reviewing court 
cannot engage in the “thorough, probing, in-depth review” that 
the APA requires. Overton Park, 401 U. S., at 415–416. A court 
deprived of a full administrative record could not consider, for 
example, whether the decision was based on the consideration of 
irrelevant factors, id., at 411–412; whether it considered the rele-
vant factors, id., at 416; whether the decision was “arbitrary, ca-
pricious, an abuse of discretion, or otherwise not in accordance 
with the law,” § 706(2)(A); or whether the decision was unlawful 
for some other reason. 

Perhaps for this reason, the lower courts seem to have unani-
mously rejected the Government's position that the agency may 
unilaterally determine the contents of the administrative record 
that a court may review. In Thompson v. Department of Labor, 
885 F. 2d 551 (CA9 1989), for example, the Ninth Circuit 
explained: 

“The whole administrative record . . . is not necessarily those 
documents that the agency has compiled and submitted as 
`the' administrative record. The `whole' administrative rec-
ord, therefore, consists of all documents and materials di-
rectly or indirectly considered by agency decision-makers and 
includes evidence contrary to the agency's position.” Id., at 
555 (citation and some internal quotation marks omitted). 

See also, e. g., Bar MK Ranches v. Yuetter, 994 F. 2d 735, 739 
(CA10 1993) (“An agency may not unilaterally determine what 
constitutes the Administrative Record”). 

To be sure, we also said in Overton Park (referring to the 
famous case of United States v. Morgan, 313 U. S. 409, 422 (1941)), 
that “inquiry into the mental processes of administrative decision-
makers is usually to be avoided” absent a showing of bad faith or 
improper conduct. 401 U. S., at 420. But we said that in the 
context of explaining the circumstances under which offcials “who 
participated in the decision” could be required “to give testimony 
explaining their action.” Ibid. (emphasis added); see also Mor-
gan, supra, at 422 (discussing the testimony of the Secretary 
of Agriculture). 

Probing a decisionmaker's subjective mental reasoning—what 
was at issue in Morgan and Overton Park—is distinct from the 
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ordinary judicial task of evaluating whether the decision itself 
was objectively valid, considering all of the materials before the 
decisionmaker at the time he made the decision. Overton Park, 
supra, at 420. And the testimony of the decisionmaker, at issue 
in Morgan and Overton Park, cannot be deemed properly part of 
the administrative record in any event, because it did not exist 
until after the agency decision had been made. See Florida 
Power & Light Co. v. Lorion, 470 U. S. 729, 743 (1985) (“ ̀ [T]he 
focal point for judicial review should be the administrative record 
already in existence, not some new record made initially in the 
reviewing court' ” (quoting Camp v. Pitts, 411 U. S. 138, 142 (1973) 
(per curiam))). 

The documents that the District Court ordered the Government 
to provide are documents that were considered by the decision-
maker or those advising her and that were “already in existence” 
at the time of the relevant agency decision. At least facially, 
these documents do not seem to involve “inquiry into the mental 
processes” of the decisionmaker at all. They thus do not impli-
cate the bad faith or improper conduct standard from Overton 
Park. 

In taking the position that the agency unilaterally decides 
which documents make up the administrative record, the Govern-
ment relies heavily on the D. C. Circuit's decision in San Luis 
Obispo Mothers for Peace v. Nuclear Regulatory Comm'n, 789 
F. 2d 26, 44–45 (1986) (en banc). San Luis Obispo expanded 
Morgan and Overton Park's bad faith or improper conduct stand-
ard to apply to one narrow category of pre-existing, documentary 
materials: records of the closed deliberations of the members of 
a multimember agency. See San Luis Obispo, 789 F. 2d, at 44– 
45. Such records, the D. C. Circuit has explained, are functionally 
equivalent to deposing an agency head to explain her decision— 
they represent the “collective mental processes of the agency.” 
Id., at 44. This Court has never passed on this extension of 
Morgan and Overton Park. But in any event, it does not help 
the Government here because DHS, which made the decision to 
terminate DACA, is not a multimember agency, and so the records 
the District Court ordered produced are not protected by San 
Luis Obispo either. 

The Government also relies on our decision in Cheney, 542 U. S. 
367. But Cheney concerned only requests for documents from 
the White House itself. Such documents seem to form at most 
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only a small portion of the documents that the District Court 
ordered the Government to add to the administrative record, so 
Cheney cannot justify the broad relief from any obligation to com-
plete the administrative record that the Government seeks. And, 
moreover, the Government has failed to argue with any specifcity 
about the burden that the requirement to include White House 
documents in particular in the administrative record will impose, 
so it is impossible for this Court to perform the sort of balancing 
analysis that we said was necessary in Cheney. Id., at 385. 

Finally, the Government relies on dictum from Florida 
Power & Light, 470 U. S., at 742–744, that judicial review is to 
be conducted “based on the record the agency presents to the 
reviewing court.” But the Government takes that language out 
of context. The quoted language comes as part of the Court's 
explanation for why there is often no need for independent dis-
trict court factfnding as part of APA review: namely, because 
that review will be based on “ ̀ the administrative record already 
in existence, not some new record made initially in the reviewing 
court.' ” Id., at 743 (quoting Camp, supra, at 142). Thus, what 
we meant by the phrase the Government quotes was that review 
is to be “based on the record the agency proceedings present to 
the reviewing court,” see 470 U. S., at 744—just what we said in 
Overton Park. No more was at issue in Florida Power & Light. 
That case did not hold that the Government gets to defne unilat-
erally the scope of the documents it submits to the reviewing 
court as the administrative record. 

In sum, the cases, both in this Court and in lower courts, hold 
or are consistent with the proposition that a reviewing court has 
the power to order the Government to supplement documents 
already provided with other documents where necessary to give 
the court “the full administrative record.” Overton Park, 401 
U. S., at 420. 

II 

The Government also raises various other concerns, but they 
similarly fail to show the Government's entitlement to extraordi-
nary mandamus relief. 

The Government asserts that some of the documents the Dis-
trict Court ordered be included in the administrative record are 
protected by various privileges. But the Government has not 
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developed a specifc claim of privilege as to any particular docu-
ment to us here or to any court below. See Application for Stay 
24; see also 875 F. 3d, at 1209, n. 8 (noting that the Government 
“provided little in the way of argument regarding the specifc 
documents ordered disclosed by the district court”). The closest 
the Government comes is with repeated references to a single 
document out of the 35 that the District Court found not privi-
leged and ordered it to produce. The Government describes it 
as a memorandum from the White House Counsel's offce to the 
President. But even as to this one document, the Government 
offers no legal or factual support for its claim of privilege aside 
from its bare description. The District Court reviewed that doc-
ument, and the other 34, and concluded that they were not privi-
leged. We have not seen these documents, and we consequently 
have no basis to question the District Court's conclusion. 

As for any additional documents that the Government may be-
lieve are privileged, the District Court's order leaves the Govern-
ment free to withhold privileged documents from the administra-
tive record. The Government simply has to explain the basis for 
its privilege claim and provide the documents in camera for the 
District Court to review. Given that the District Court con-
cluded that of the frst 84 privileged documents the Government 
attempted to withhold from the administrative record, 35 were 
not in fact privileged, the District Court's requirement that the 
Government justify its future privilege claims and fle the docu-
ments for review in camera seems to be a reasonable exercise of 
the District Court's considerable discretion in this area. 

The Government also complains about the burden imposed by 
the District Court's order, but that argument is also beside the 
point. The Government complains that it must review 21,000 
documents as potentially part of the administrative record. But 
the underlying agency action here is important, and that is by no 
means an unusually large number of documents; administrative 
records often contain hundreds of thousands of documents. See, 
e. g., Georgia ex. rel. Olens v. McCarthy, 833 F. 3d 1317, 1320 
(CA11 2016) (noting that the administrative record “is more than 
a million pages long”). Moreover, the Government's argument 
about burden is based almost entirely on how quickly it must 
comply with the District Court's order. See Application for Stay 
28–31. But the current December 22 deadline was set by the 
District Court on November 20, 2017—three days after the Court 
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of Appeals' decision. The Government is free to request an addi-
tional extension of time from the District Court or to seek manda-
mus relief from the deadline in the Court of Appeals. The Gov-
ernment has done neither. And so the Government's challenge 
to that deadline, and thus to what it says is the unreasonable 
burden to review thousands of documents in such a short period 
of time, seems to be barred by this Court's Rule 23.3, because it 
fails to explain “with particularity why the relief sought is not 
available in any other court.” 

The same is true of the Government's objections to the District 
Court's order that discovery of documents and information outside 
the administrative record will begin on December 22. The Gov-
ernment has not challenged any particular discovery order as 
overbroad in the District Court, much less in the Court of Ap-
peals. The Government's objections are thus premature. Con-
cerning depositions, for example, the most the Government can 
say is that “the district court will likely allow” depositions of 
“numerous witnesses.” Reply in Support of Application for Stay 
13–14 (emphasis added). Perhaps the District Court will allow 
those depositions and perhaps it will not. But I do not see how 
we can restrain by mandamus an order that the Government 
merely fears that the District Court might enter in the future. 

III 

The Government also argues that a stay of the District Court's 
orders is appropriate because judicial review of the agency deci-
sion at issue is precluded by the APA as “committed to agency 
discretion by law,” 5 U. S. C. § 701(a)(2), and by the Immigration 
and Nationality Act, 8 U. S. C. § 1252(g). But that argument goes 
to the merits of respondents' underlying lawsuit, which have not 
yet been addressed by the District Court and are not now before 
this Court, rather than to the proper contents of the administra-
tive record assuming that the agency decision is subject to review. 
The District Court on September 21 offered the Government the 
opportunity to fle an early motion to dismiss and thus obtain a 
decision on its threshold objections before the preparation of the 
administrative record. The Government rejected that offer, pre-
ferring instead to defer the issue to summary judgment motions. 
I see no reason to grant a writ of mandamus to relieve the Gov-
ernment of the consequences of that decision. 
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IV 

Except in the most extraordinary circumstances, this Court's 
long-settled practice has been to leave these sorts of burden and 
discovery-related procedural disputes to the district courts, with 
occasional court of appeals intervention. We follow this practice 
for good reason. To understand whether a particular discovery 
order is overly burdensome typically requires a deep understand-
ing of the overall factual context and procedural history of an 
individual case. This Court is thus poorly positioned to second-
guess district courts' determinations in this area. 

The Court today abandons its practice of nonintervention in 
this kind of discovery-related dispute. In addition to disrupting 
the progress of this litigation, I fear that the Court's decision to 
intervene here means we will be asked to address run-of-the-mill 
discovery disputes in many other matters, certainly when the 
Government is involved and potentially when it is not involved. 
In my view, the Court should maintain its usual policy of abstain-
ing from disputes like this one. 

For these reasons, with respect, I dissent from the Court's 
grant of the Government's application for a stay pending further 
consideration of its petition for a writ of mandamus. 

Probable Jurisdiction Postponed 

No. 17–333. Benisek et al. v. Lamone, Administrator, 
Maryland State Board of Elections, et al. Appeal from 
D. C. Md. Further consideration of question of jurisdiction post-
poned to hearing of case on the merits. Reported below: 266 F. 
Supp. 3d 799. 

Certiorari Granted 

No. 16–1432. Sveen et al. v. Melin. C. A. 8th Cir. Certio-
rari granted. Reported below: 853 F. 3d 410. 

No. 17–155. Hughes v. United States. C. A. 11th Cir. 
Certiorari granted. Reported below: 849 F. 3d 1008. 

No. 17–387. Upper Skagit Indian Tribe v. Lundgren 
et vir. Sup. Ct. Wash. Certiorari granted. Reported below: 
187 Wash. 2d 857, 389 P. 3d 569. 

No. 17–312. United States v. Sanchez-Gomez et al. C. A. 
9th Cir. Motions of respondents for leave to proceed in forma 
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pauperis granted. Certiorari granted limited to Question 1 pre-
sented by the petition. Reported below: 859 F. 3d 649. 

No. 17–432. China Agritech, Inc. v. Resh et al. C. A. 9th 
Cir. Motion of Chamber of Commerce of the United States of 
America et al. for leave to fle brief as amici curiae granted. 
Certiorari granted. Reported below: 857 F. 3d 994. 

No. 17–5716. Koons et al. v. United States. C. A. 8th 
Cir. Motion of petitioners for leave to proceed in forma pau-
peris granted. Certiorari granted. Reported below: 850 F. 3d 
973. 

December 11, 2017 

Certiorari Dismissed 
No. 17–6282. Boyce v. Arizona. Ct. App. Ariz. Motion of 

petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court's Rule 39.8. As petitioner 
has repeatedly abused this Court's process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 
(1992) (per curiam). 

Miscellaneous Orders 
No. 17A97 (17–297). Rothbard v. United States. C. A. 7th 

Cir. Application for stay, addressed to Justice Sotomayor and 
referred to the Court, denied. 

No. 17M65. Zainulabeddin v. University of South Flor-
ida Board of Trustees; 

No. 17M68. Steines v. Illinois Department of Human 
Services’ Bureau of Hearings et al.; and 

No. 17M70. Trufant v. City and County of San Fran-
cisco, California, et al. Motions to direct the Clerk to fle 
petitions for writs of certiorari out time denied. 

No. 17M66. Cafaro et al. v. Wyllins. Motion to direct the 
Clerk to fle petition for writ of certiorari out of time under this 
Court's Rule 14.5 denied. 

No. 17M67. Bailey v. United States. Motion for leave to 
fle petition for writ of certiorari with supplemental appendix 
under seal granted. 
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No. 17M69. Sealed Appellant v. Sealed Appellee. Mo-
tion for leave to fle petition for writ of certiorari under seal 
granted. 

No. 141, Orig. Texas v. New Mexico et al. Motion of the 
Solicitor General for divided argument granted. [For earlier 
order herein, see, e. g., ante, p. 913.] 

No. 16–6855. Wilson v. Sellers, Warden. C. A. 11th Cir. 
[Certiorari granted, 580 U. S. 1159.] Motion of petitioner for ap-
pointment of counsel granted, and Mark E. Olive, Esq., of Talla-
hassee, Fla., is appointed to serve as counsel for petitioner in 
this case. 

No. 17–6583. Crean et al. v. 125 West 76th Street Re-
alty Corp. et al. C. A. 2d Cir. Motion of petitioners for leave 
to proceed in forma pauperis denied. Petitioners are allowed 
until January 2, 2018, within which to pay the docketing fee re-
quired by Rule 38(a) and to submit a petition in compliance with 
Rule 33.1 of the Rules of this Court. 

No. 17–6759. In re Diggs. Petition for writ of habeas cor-
pus denied. 

Certiorari Denied 

No. 16–1445. Seepersad v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 674 Fed. Appx. 69. 

No. 17–25. McDaniel v. Foster, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 847 F. 3d 887. 

No. 17–132. Lindsey v. Virginia. Sup. Ct. Va. Certiorari 
denied. Reported below: 293 Va. 1, 795 S. E. 2d 311. 

No. 17–170. DTE Energy Co. et al. v. United States 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 845 
F. 3d 735. 

No. 17–171. Papierfabrik August Koehler SE v. United 
States et al. C. A. Fed. Cir. Certiorari denied. Reported 
below: 843 F. 3d 1373. 

No. 17–184. Great Plains Lending, LLC, et al. v. Con-
sumer Financial Protection Bureau. C. A. 9th Cir. Certio-
rari denied. Reported below: 846 F. 3d 1049. 
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No. 17–212. Nagelvoort v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 856 F. 3d 1117. 

No. 17–250. Stein v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 846 F. 3d 1135. 

No. 17–254. Prudential Overall Supply v. Betancourt. 
Ct. App. Cal., 4th App. Dist., Div. 2. Certiorari denied. Re-
ported below: 9 Cal. App. 5th 439, 215 Cal. Rptr. 3d 344. 

No. 17–262. Beach Group Investments, LLC v. Florida 
Department of Environmental Protection. Dist. Ct. App. 
Fla., 4th Dist. Certiorari denied. Reported below: 201 So. 3d 
679. 

No. 17–325. Antelope Valley Union High School Dis-
trict v. M. C., By and Through His Guardian ad Litem, 
M. N., et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 858 F. 3d 1189. 

No. 17–416. Aetna Life Insurance Co. v. Arnone. C. A. 
2d Cir. Certiorari denied. Reported below: 860 F. 3d 97. 

No. 17–422. ETC Marketing, Ltd. v. Harris County Ap-
praisal District. Sup. Ct. Tex. Certiorari denied. Reported 
below: 528 S. W. 3d 70. 

No. 17–431. Recycle for Change v. City of Oakland, Cal-
ifornia. C. A. 9th Cir. Certiorari denied. Reported below: 
856 F. 3d 666. 

No. 17–463. Kansas et al. v. National Indian Gaming 
Commission et al. C. A. 10th Cir. Certiorari denied. Re-
ported below: 861 F. 3d 1024. 

No. 17–481. AMCI Holdings, Inc., et al. v. CBF Industria 
De Gusa S/A et al. C. A. 2d Cir. Certiorari denied. Re-
ported below: 850 F. 3d 58. 

No. 17–486. Borg et al. v. Town of Westport, Connecti-
cut, et al. C. A. 2d Cir. Certiorari denied. Reported below: 
685 Fed. Appx. 10. 

No. 17–505. Meadows v. Rockford Housing Authority 
et al. C. A. 7th Cir. Certiorari denied. Reported below: 861 
F. 3d 672. 
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No. 17–514. Midwest CRE Acquisitions Inc. v. Aspen 
Huron, LLC. C. A. 7th Cir. Certiorari denied. 

No. 17–516. Coker et al. v. Whittington et al. C. A. 5th 
Cir. Certiorari denied. Reported below: 858 F. 3d 304. 

No. 17–518. O’Neal v. Morales et al. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 679 Fed. Appx. 16. 

No. 17–523. Sideris v. Riley & Dever, P. C. App. Ct. Mass. 
Certiorari denied. Reported below: 91 Mass. App. 1118, 83 N. E. 
3d 200. 

No. 17–538. Mendoza et al. v. Duke, Acting Secretary of 
Homeland Security, et al. C. A. 11th Cir. Certiorari denied. 
Reported below: 851 F. 3d 1348. 

No. 17–555. Sciacca v. Cutchen, Judge, Gilbert Munici-
pal Court, et al. Sup. Ct. Ariz. Certiorari denied. 

No. 17–561. Nyabwari v. Sessions, Attorney General. 
C. A. 5th Cir. Certiorari denied. Reported below: 693 Fed. 
Appx. 349. 

No. 17–585. Boyd v. California. Ct. App. Cal., 2d App. 
Dist., Div. 4. Certiorari denied. 

No. 17–649. Dickerson v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 17–674. Chikvashvili v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 859 F. 3d 285. 

No. 17–5195. Oden v. Wilson, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 688 Fed. Appx. 227. 

No. 17–5255. Surratt v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 855 F. 3d 218. 

No. 17–5280. Guevara v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 679 
Fed. Appx. 332. 

No. 17–5437. Ramirez-Cantu v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 689 Fed. Appx. 
828. 
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No. 17–5466. Azure v. United States. C. A. 8th Cir. Cer-
tiorari denied. 

No. 17–5483. Lansing v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 17–5485. Lenoir v. United States. C. A. 8th Cir. Cer-
tiorari denied. 

No. 17–5869. Lane v. Kentucky. Ct. App. Ky. Certiorari 
denied. 

No. 17–6198. Clark v. Georgia Supreme Court Judges. 
C. A. 11th Cir. Certiorari denied. 

No. 17–6201. Mendoza Solario v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 691 Fed. Appx. 435. 

No. 17–6219. Walker v. Bowersox, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 17–6226. Midell v. Hamilton County, Ohio, et al. 
C. A. 6th Cir. Certiorari denied. 

No. 17–6241. Johnson v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 17–6242. Foster-Adams v. Florida. Dist. Ct. App. 
Fla., 5th Dist. Certiorari denied. Reported below: 177 So. 3d 
623. 

No. 17–6244. Harris v. Gipson, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–6250. Williamson v. Parker, Warden. C. A. 10th 
Cir. Certiorari denied. Reported below: 705 Fed. Appx. 677. 

No. 17–6252. Cheever v. Kansas. Sup. Ct. Kan. Certiorari 
denied. Reported below: 306 Kan. 760, 402 P. 3d 1126. 

No. 17–6255. Middleton v. McDaniel, Warden, et al. 
Sup. Ct. Nev. Certiorari denied. Reported below: 132 Nev. 
1007, 386 P. 3d 995. 

No. 17–6257. Coleman v. Texas. Ct. App. Tex., 6th Dist. 
Certiorari denied. 
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No. 17–6265. Ruhl v. Hardy et al. C. A. 7th Cir. Certio-
rari denied. Reported below: 692 Fed. Appx. 295. 

No. 17–6273. Jackson v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 17–6275. C. M. v. Florida Department of Children 
and Families. Dist. Ct. App. Fla., 1st Dist. Certiorari denied. 
Reported below: 229 So. 3d 1222. 

No. 17–6278. Worthy et al. v. Deutsche Bank National 
Trust Co. App. Ct. Conn. Certiorari denied. Reported below: 
168 Conn. App. 904, 149 A. 3d 503. 

No. 17–6280. Terry v. Jackson, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–6284. Brown v. Ohio. Ct. App. Ohio, 8th App. Dist., 
Cuyahoga County. Certiorari denied. Reported below: 2016-
Ohio-7221. 

No. 17–6286. Beard v. Norman, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 17–6287. Britton v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 17–6303. Black v. Neal, Superintendent, Indiana 
State Prison. C. A. 7th Cir. Certiorari denied. 

No. 17–6307. Terrell v. Hoffner, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–6322. Dietrich v. Patti. C. A. 6th Cir. Certiorari 
denied. 

No. 17–6339. Clark v. Wetzel, Secretary, Pennsylvania 
Department of Corrections, et al. C. A. 3d Cir. Certiorari 
denied. Reported below: 687 Fed. Appx. 152. 

No. 17–6383. Caylor v. Jones, Secretary, Florida Depart-
ment of Corrections. Sup. Ct. Fla. Certiorari denied. Re-
ported below: 218 So. 3d 416. 

No. 17–6384. Nation v. Superior Court of California, 
Humboldt County, et al. Ct. App. Cal., 1st App. Dist., Div. 
3. Certiorari denied. 
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No. 17–6395. Nyabwa v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 696 Fed. Appx. 493. 

No. 17–6402. Zapata Orozco v. Jones, Secretary, Florida, 
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 17–6417. Casper v. Clarke, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 694 Fed. Appx. 164. 

No. 17–6463. Reed v. Vannoy, Warden. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 703 Fed. Appx. 264. 

No. 17–6515. Thomas v. New Jersey et al. C. A. 3d Cir. 
Certiorari denied. 

No. 17–6565. Bingham v. Blakely, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 17–6573. Morris v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 17–6607. Horton v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 17–6619. Douglas v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 858 F. 3d 1069. 

No. 17–6643. Davis v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 667 Fed. Appx. 763. 

No. 17–6644. Cota v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 695 Fed. Appx. 203. 

No. 17–6647. Chance v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 694 Fed. Appx. 154. 

No. 17–6656. Shephard v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 17–6661. Caraballo-Martinez v. United States. 
C. A. 11th Cir. Certiorari denied. Reported below: 866 F. 3d 
1233. 

No. 17–6667. Williams v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 865 F. 3d 1302. 
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No. 17–6676. Price v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 694 Fed. Appx. 294. 

No. 17–6678. Muniz-Saavedra v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 694 Fed. Appx. 216. 

No. 17–6683. Beneld v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 17–6684. Soliz v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 857 F. 3d 781. 

No. 17–6696. Kirby v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 692 Fed. Appx. 334. 

No. 17–6708. Toyer v. United States. Ct. App. D. C. Cer-
tiorari denied. Reported below: 172 A. 3d 459. 

No. 17–6716. Rivera-Gallegos v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 692 Fed. Appx. 428. 

No. 17–6724. Pollard v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 850 F. 3d 1038. 

No. 17–6732. Wares v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 689 Fed. Appx. 719. 

No. 17–6755. Brennan v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–6756. Delaney v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 17–370. Evans v. Georgia Regional Hospital et al. 
C. A. 11th Cir. Motions of 76 Businesses and Organizations, Anti-
Discrimination Scholars, GLBTQ Legal Advocates & Defenders 
et al., and David Boyle for leave to fle briefs as amici curiae 
granted. Certiorari denied. Reported below: 850 F. 3d 1248. 

No. 17–492. City of Greensboro, North Carolina, et al. 
v. BNT Ad Agency, LLC. C. A. 4th Cir. Motion of Interna-
tional Municipal Lawyers Association for leave to fle brief as 
amicus curiae granted. Certiorari denied. Reported below: 855 
F. 3d 639. 

No. 17–695. RPost Communications Ltd. et al. v. 
GoDaddy.com, LLC. C. A. Fed. Cir. Motion of DiMora Mo-
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bile, LLC, for leave to fle brief as amicus curiae granted. Cer-
tiorari denied. Reported below: 685 Fed. Appx. 992. 

No. 17–5980. M. L. v. Florida Department of Children 
and Families et al. Dist. Ct. App. Fla., 4th Dist. Motion of 
Florida's Children First et al. for leave to fle brief as amici curiae 
granted. Certiorari denied. Reported below: 227 So. 3d 142. 

No. 17–6641. Epps v. United States. C. A. 4th Cir. Certio-
rari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 690 Fed. Appx. 109. 

No. 17–6682. Blancarte v. United States. C. A. 5th Cir. 
Motion of petitioner to defer consideration of petition for writ of 
certiorari denied. Certiorari denied. 

Rehearing Denied 

No. 16–1462. Brown v. Burt, Warden, et al., ante, p. 824; 
No. 16–1521. Saylor v. Nebraska, ante, p. 827; 
No. 16–8944. Sporish v. Clark, Superintendent, State 

Correctional Institution at Albion, et al., ante, p. 833; 
No. 16–9175. Leji v. Department of Homeland Security 

et al., ante, p. 838; 
No. 16–9220. Scott v. Ryan, Director, Arizona Depart-

ment of Corrections, et al., ante, p. 840; 
No. 16–9456. Felix v. Wisconsin Unemployment Insur-

ance Division, ante, p. 850; 
No. 16–9469. Roberson v. Davis, Director, Texas Depart-

ment of Criminal Justice, Correctional Institutions 
Division, ante, p. 851; 

No. 16–9473. Fleming v. Iowa Board of Medicine et al., 
ante, p. 851; 

No. 16–9508. Belser v. Evans et al., ante, p. 853; 
No. 16–9534. Lowe v. North Dakota Workforce Safety & 

Insurance, ante, p. 854; 
No. 16–9729. Searles v. Liberty Insurance Corp. et al., 

ante, p. 865; 
No. 16–9752. Arrington v. Sellers, Warden, ante, p. 915; 
No. 17–7. Tabb v. County Commission of Jefferson 

County, West Virginia, ante, p. 867; 
No. 17–48. Chee-Wah v. Maurer et al., ante, p. 869; 
No. 17–234. TMC Fuel Injection System, LLC v. Ford 

Motor Co., ante, p. 874; 
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No. 17–268. Prostyakov v. Masco Corp., ante, p. 944; 
No. 17–5068. Lopez v. Davis, Director, Texas Department 

of Criminal Justice, Correctional Institutions Division, 
ante, p. 878; 

No. 17–5150. Leji v. Metropolitan Police Department 
et al., ante, p. 882; 

No. 17–5212. Jackson v. Lioi, Judge, United States District 
Court for the Northern District of Ohio, ante, p. 886; 

No. 17–5231. Floyd v. Glenn Gardens Associates et al., 
ante, p. 887; 

No. 17–5293. Rodriguez v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion, ante, p. 890; 

No. 17–5465. Szydlek v. Braman, Warden, ante, p. 921; 
No. 17–5506. Austin v. Florida, ante, p. 922; 
No. 17–5512. In re Randall, ante, p. 813; 
No. 17–5513. Rice v. State Correctional Institution at 

Waymart et al., ante, p. 922; 
No. 17–5611. Moore v. Grundmann, Chairman, Merit Sys-

tems Protection Board, et al., ante, p. 935; 
No. 17–5628. Benitez v. Nevada, ante, p. 935; 
No. 17–5651. Sturgis v. Michigan, ante, p. 947; 
No. 17–5687. Ealy v. United States, ante, p. 924; and 
No. 17–5691. Collins et al. v. JPMorgan Chase Bank, 

N. A., et al., ante, p. 948. Petitions for rehearing denied. 

December 15, 2017 

Dismissal Under Rule 46 

No. 17–553. Zeltwanger v. U. S. Bank N. A. Ct. App. Ariz. 
Certiorari dismissed under this Court's Rule 46.1. 

December 20, 2017 

Dismissal Under Rule 46 

No. 17–282. Bradley v. United States. C. A. 11th Cir. 
Certiorari dismissed under this Court's Rule 46.1. Reported 
below: 676 Fed. Appx. 895. 

Certiorari Granted—Vacated and Remanded. (See No. 17–801, 
ante, p. 29.) 



Page Proof Pending Publication

ORDERS 1047 

583 U. S. January 5, 8, 2018 

January 5, 2018 

Dismissals Under Rule 46 

No. 17–566. Sibert v. Wells Fargo Bank, N. A. C. A. 4th 
Cir. Certiorari dismissed under this Court's Rule 46.1. Re-
ported below: 863 F. 3d 331. 

No. 17–704. Board of County Commissioners of Johnson 
County, Kansas, et al. v. Harte et al. C. A. 10th Cir. Cer-
tiorari dismissed under this Court's Rule 46.1. Reported below: 
864 F. 3d 1154. 

Miscellaneous Order 

No. 16–961. Dalmazzi v. United States; 
No. 16–1017. Cox v. United States; Craig v. United 

States; Lewis v. United States; Miller v. United States; 
Morchinek v. United States; O’Shaughnessy v. United 
States; and 

No. 16–1423. Ortiz v. United States. C. A. Armed Forces. 
[Certiorari granted, 582 U. S. 966–967.] Motion of Professor Adi-
tya Bamzai for enlargement of time for oral argument, for leave 
to participate in oral argument as amicus curiae, and for divided 
argument granted, and the time is divided as follows: 30 minutes 
for petitioners, 10 minutes for Professor Aditya Bamzai, and 30 
minutes for respondent. 

January 8, 2018 

Certiorari Granted—Vacated and Remanded. (See also 
No. 17–6075, ante, p. 33.) 

No. 17–263. Sanders v. Jones. C. A. 6th Cir. Certiorari 
granted, judgment vacated, and case remanded for further consid-
eration in light of Manuel v. Joliet, 580 U. S. 357 (2017). Re-
ported below: 845 F. 3d 721. 

No. 17–270. White v. United States. C. A. 6th Cir. Cer-
tiorari granted, judgment vacated, and case remanded for further 
consideration in light of the confession of error by the Solicitor 
General in his brief for the United States fled on November 30, 
2017. Reported below: 679 Fed. Appx. 426. 

Certiorari Dismissed 
No. 17–6488. Reynolds v. South Carolina et al.; and 
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No. 17–6489. Reynolds v. South Carolina et al. C. A. 
4th Cir. Motions of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court's Rule 
39.8. As petitioner has repeatedly abused this Court's process, 
the Clerk is directed not to accept any further petitions in non-
criminal matters from petitioner unless the docketing fee required 
by Rule 38(a) is paid and the petition is submitted in compliance 
with Rule 33.1. See Martin v. District of Columbia Court of 
Appeals, 506 U. S. 1 (1992) (per curiam). Reported below: 698 
Fed. Appx. 103. 

No. 17–6516. Amir-Sharif v. Texas Department of Crimi-
nal Justice et al. C. A. 5th Cir. Motion of petitioner for 
leave to proceed in forma pauperis denied, and certiorari dis-
missed. See this Court's Rule 39.8. As petitioner has repeat-
edly abused this Court's process, the Clerk is directed not to 
accept any further petitions in noncriminal matters from peti-
tioner unless the docketing fee required by Rule 38(a) is paid and 
the petition is submitted in compliance with Rule 33.1. See Mar-
tin v. District of Columbia Court of Appeals, 506 U. S. 1 (1992) 
(per curiam). 

No. 17–6546. York v. California. Ct. App. Cal., 2d App. 
Dist., Div. 5. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court's 
Rule 39.8. 

No. 17–6581. Wanzer v. Peralta et al. C. A. 5th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court's Rule 39.8. 

No. 17–6582. Wanzer v. Gloor et al. C. A. 5th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court's Rule 39.8. Reported 
below: 691 Fed. Appx. 191. 

No. 17–6685. Hamilton v. Colorado (two judgments). Ct. 
App. Colo. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court's Rule 
39.8. As petitioner has repeatedly abused this Court's process, 
the Clerk is directed not to accept any further petitions in non-
criminal matters from petitioner unless the docketing fee required 
by Rule 38(a) is paid and the petition is submitted in compliance 
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with Rule 33.1. See Martin v. District of Columbia Court of 
Appeals, 506 U. S. 1 (1992) (per curiam). 

No. 17–6958. Cary v. Pearson, Warden. C. A. 4th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court's Rule 39.8. As 
petitioner has repeatedly abused this Court's process, the Clerk 
is directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Reported below: 650 Fed. Appx. 841. 

Miscellaneous Orders 

No. D–3005. In re Disbarment of Michniak. Disbarment 
entered. [For earlier order herein, see ante, p. 994.] 

No. D–3006. In re Disbarment of Williams. Disbarment 
entered. [For earlier order herein, see ante, p. 994.] 

No. D–3010. In re Disbarment of Clutts. Disbarment en-
tered. [For earlier order herein, see ante, p. 994.] 

No. 17M71. Richter v. Marquis, as Administrator of the 
Estate of Marquis; 

No. 17M72. Stewart v. United States; and 
No. 17M74. Otchkov v. Everett et al. Motions to direct 

the Clerk to fle petitions for writs of certiorari out of time 
denied. 

No. 17M73. Doe v. United States. C. A. 3d Cir. Motion 
for leave to fle petition for writ of certiorari with supplemental 
appendix under seal denied. 

No. 15–1439. Cyan, Inc., et al. v. Beaver County Employ-
ees Retirement Fund et al. Ct. App. Cal., 1st App. Dist., 
Div. 4. [Certiorari granted, 582 U. S. 951.] Motion of petitioners 
to strike supplemental brief for respondents granted. 

No. 16–1495. City of Hays, Kansas v. Vogt. C. A. 10th 
Cir. [Certiorari granted, 582 U. S. 967.] Motion of the Solicitor 
General for leave to participate in oral argument as amicus cu-
riae and for divided argument granted. Justice Gorsuch took 
no part in the consideration or decision of this motion. 
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No. 17–419. Dawson et ux. v. Steager, West Virginia 
State Tax Commissioner. Sup. Ct. App. W. Va.; 

No. 17–532. Herrera v. Wyoming. Dist. Ct. Wyo., Sheridan 
County; and 

No. 17–571. Fourth Estate Public Benet Corp. v. Wall-
Street.com, LLC, et al. C. A. 11th Cir. The Solicitor General 
is invited to fle briefs in these cases expressing the views of the 
United States. 

No. 17–5256. Daker v. Toole, Warden. C. A. 11th Cir. Mo-
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 805] denied. 

No. 17–5974. Shekhem El Bey v. United States et al. 
C. A. D. C. Cir. Motion of petitioner for reconsideration of order 
denying leave to proceed in forma pauperis [ante, p. 971] denied. 

No. 17–6059. Wells v. Berryhill, Acting Commissioner of 
Social Security. C. A. 5th Cir. Motion of petitioner for recon-
sideration of order denying leave to proceed in forma pauperis 
[ante, p. 961] denied. 

No. 17–6521. A. I. v. M. A. Super. Ct. N. J., App. Div.; and 
No. 17–6649. Nicholson v. City of Peoria, Illinois, et al. 

C. A. 7th Cir. Motions of petitioners for leave to proceed 
in forma pauperis denied. Petitioners are allowed until January 
29, 2018, within which to pay the docketing fees required by Rule 
38(a) and to submit petitions in compliance with Rule 33.1 of the 
Rules of this Court. 

No. 17–6903. In re Rouse; 
No. 17–6920. In re Jones; 
No. 17–6939. In re Yonamine; 
No. 17–6951. In re Oswald; 
No. 17–7049. In re Sanders; 
No. 17–7077. In re Bracken; and 
No. 17–7119. In re Brice. Petitions for writs of habeas cor-

pus denied. 

No. 17–588. In re Kajla; 
No. 17–631. In re Turzai, Speaker of the Pennsylvania 

House of Representatives, et al.; 
No. 17–6336. In re Keeling; and 
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No. 17–6613. In re Christian. Petitions for writs of manda-
mus denied. 

No. 17–6510. In re Watson; and 
No. 17–6648. In re Norington. Petitions for writs of man-

damus and/or prohibition denied. 

No. 17–6544. In re Ullrich. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
mandamus and/or prohibition dismissed. See this Court's Rule 
39.8. As petitioner has repeatedly abused this Court's process, 
the Clerk is directed not to accept any further petitions in non-
criminal matters from petitioner unless the docketing fee required 
by Rule 38(a) is paid and the petition is submitted in compliance 
with Rule 33.1. See Martin v. District of Columbia Court of 
Appeals, 506 U. S. 1 (1992) (per curiam). 

Certiorari Denied 

No. 16–970. Rinehart v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 1 Cal. 5th 652, 377 P. 3d 818. 

No. 16–1369. Arizona v. Bahr et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 836 F. 3d 1218. 

No. 16–1449. DirecTV, LLC, et al. v. Hall et al. C. A. 
4th Cir. Certiorari denied. Reported below: 846 F. 3d 757. 

No. 16–8929. Hogan v. Kelley, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied. 
Reported below: 826 F. 3d 1025. 

No. 16–9705. Hawkins v. Michigan. Sup. Ct. Mich. Certio-
rari denied. Reported below: 498 Mich. 947, 872 N. W. 2d 
434. 

No. 16–9727. Mua et al. v. California Casualty Indem-
nity Exchange. C. A. 4th Cir. Certiorari denied. Reported 
below: 671 Fed. Appx. 114. 

No. 17–94. Stagg P. C. v. Department of State et al. 
C. A. 2d Cir. Certiorari denied. Reported below: 673 Fed. 
Appx. 93. 

No. 17–160. Pouncy v. Palmer, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 846 F. 3d 144. 
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No. 17–162. Leyse v. Lifetime Entertainment Services, 
LLC. C. A. 2d Cir. Certiorari denied. Reported below: 679 
Fed. Appx. 44. 

No. 17–175. Bartee v. United States. C. A. Armed Forces. 
Certiorari denied. Reported below: 76 M. J. 141. 

No. 17–190. Defense Distributed et al. v. Department 
of State et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 838 F. 3d 451. 

No. 17–195. Neely, Judge, Town of Pinedale Municipal 
Court, Wyoming v. Wyoming Commission on Judicial Con-
duct and Ethics. Sup. Ct. Wyo. Certiorari denied. Reported 
below: 2017 WY 25, 390 P. 3d 728. 

No. 17–215. Massachusetts v. Wampanoag Tribe of Gay 
Head (Aquinnah) et al.; and 

No. 17–216. Town of Aquinnah, Massachusetts, et al. v. 
Wampanoag Tribe of Gay Head (Aquinnah) et al. C. A. 1st 
Cir. Certiorari denied. Reported below: 853 F. 3d 618. 

No. 17–260. Harwood v. King. C. A. 6th Cir. Certiorari de-
nied. Reported below: 852 F. 3d 568. 

No. 17–294. Thompson v. Park. C. A. 9th Cir. Certiorari 
denied. Reported below: 851 F. 3d 910. 

No. 17–297. Rothbard v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 851 F. 3d 699. 

No. 17–299. Texas v. Kleinert. C. A. 5th Cir. Certiorari 
denied. Reported below: 855 F. 3d 305. 

No. 17–311. Pui-Kwong Chan et al. v. Baizhen Yang 
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 673 
Fed. Appx. 1009. 

No. 17–313. Ledezma-Cosino, aka Soloman Ledesma v. 
Sessions, Attorney General. C. A. 9th Cir. Certiorari de-
nied. Reported below: 857 F. 3d 1042. 

No. 17–326. Johnson v. Virginia. Sup. Ct. Va. Certiorari 
denied. Reported below: 292 Va. 772, 793 S. E. 2d 326. 

No. 17–343. Convergex Group, L. L. C., et al. v. Fletcher. 
C. A. 2d Cir. Certiorari denied. Reported below: 679 Fed. 
Appx. 19. 
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No. 17–355. Hessemann, as Executrix of the Estate of 
Volpe v. Restivo et al. C. A. 2d Cir. Certiorari denied. Re-
ported below: 846 F. 3d 547. 

No. 17–358. Amaltano v. Google LLC. C. A. 9th Cir. 
Certiorari denied. Reported below: 679 Fed. Appx. 632. 

No. 17–363. Veleron Holding, B. V. v. Morgan Stanley 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 694 
Fed. Appx. 858. 

No. 17–365. Kindred Hospitals East, LLC, dba Kindred 
Hospital Ocala v. Estate of Klemish et al. Dist. Ct. App. 
Fla., 5th Dist. Certiorari denied. Reported below: 216 So. 3d 14. 

No. 17–375. Kokocinski, Derivatively on Behalf of Med-
tronic, Inc. v. Collins et al. C. A. 8th Cir. Certiorari de-
nied. Reported below: 850 F. 3d 354. 

No. 17–379. EchoStar Satellite L. L. C., nka Dish Net-
work L. L. C. v. Florida Department of Revenue et al. 
Sup. Ct. Fla. Certiorari denied. Reported below: 215 So. 3d 46. 

No. 17–383. Downey v. Department of the Army et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 685 Fed. 
Appx. 184. 

No. 17–384. Sells, as Personal Representative of the 
Estate of Sells, Deceased v. CSX Transportation, Inc. 
Dist. Ct. App. Fla., 1st Dist. Certiorari denied. Reported 
below: 170 So. 3d 27. 

No. 17–389. Hamilton v. Cabral et al. Ct. App. Cal., 5th 
App. Dist. Certiorari denied. 

No. 17–396. Lay v. Singing River Health System. C. A. 
5th Cir. Certiorari denied. Reported below: 694 Fed. Appx. 248. 

No. 17–415. R. J. Reynolds Tobacco Co. et al. v. Graham, 
as Personal Representative of Graham, Deceased. C. A. 
11th Cir. Certiorari denied. Reported below: 857 F. 3d 1169. 

No. 17–417. Hope v. Cartledge, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 857 F. 3d 518. 

No. 17–441. Ferrellgas Partners, L. P., et al. v. Morgan-
Larson, LLC, et al. C. A. 8th Cir. Certiorari denied. Re-
ported below: 860 F. 3d 1059. 
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No. 17–448. Jackson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 688 Fed. Appx. 685. 

No. 17–449. American Triumph LLC et al. v. Tabingo. 
Sup. Ct. Wash. Certiorari denied. Reported below: 188 Wash. 
2d 41, 391 P. 3d 434. 

No. 17–455. First Southern National Bank v. Sunny-
slope Housing L. P. C. A. 9th Cir. Certiorari denied. Re-
ported below: 859 F. 3d 637. 

No. 17–478. Murray Energy Corp. et al. v. Pruitt, Admin-
istrator, Environmental Protection Agency. C. A. 4th Cir. 
Certiorari denied. Reported below: 861 F. 3d 529. 

No. 17–479. Tso v. United States. C. A. Armed Forces. 
Certiorari denied. Reported below: 76 M. J. 350. 

No. 17–519. All-Tag Security, S. A., et al. v. Checkpoint 
Systems, Inc. C. A. Fed. Cir. Certiorari denied. Reported 
below: 858 F. 3d 1371. 

No. 17–522. Hankins v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 858 F. 3d 1273. 

No. 17–547. Barber et al. v. Bryant, Governor of Missis-
sippi, et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 860 F. 3d 345. 

No. 17–548. Red Bear, aka Shields, as Administrator of 
the Estate of Red Bear, Deceased v. SESDAC, Inc. Sup. 
Ct. S. D. Certiorari denied. Reported below: 2017 S.D. 27, 896 
N. W. 2d 270. 

No. 17–554. Scott v. Maryland. Ct. App. Md. Certiorari 
denied. Reported below: 454 Md. 146, 164 A. 3d 177. 

No. 17–556. Ridgeway et al. v. Stryker Corp. et al. C. A. 
6th Cir. Certiorari denied. Reported below: 858 F. 3d 383. 

No. 17–568. Riddell v. Florida et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 702 Fed. Appx. 869. 

No. 17–572. C. R. v. D. R. et al. Sup. Ct. App. W. Va. Cer-
tiorari denied. 

No. 17–574. Kinney v. Clark. Ct. App. Cal., 2d App. Dist., 
Div. 2. Certiorari denied. 
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No. 17–577. Du v. New Jersey Committee on Character. 
Sup. Ct. N. J. Certiorari denied. 

No. 17–590. Lewis v. Superior Court of California, Los 
Angeles County, et al. Sup. Ct. Cal. Certiorari denied. 
Reported below: 3 Cal. 5th 561, 397 P. 3d 1011. 

No. 17–595. Colbert et al. v. City of Chicago, Illinois, 
et al. C. A. 7th Cir. Certiorari denied. Reported below: 851 
F. 3d 649. 

No. 17–597. Clemons v. Delta Airlines, Inc. Ct. App. Ga. 
Certiorari denied. Reported below: 338 Ga. App. 844, 790 S. E. 
2d 814. 

No. 17–598. Smith v. BNSF Railway Co. C. A. 7th Cir. 
Certiorari denied. 

No. 17–599. Saia v. Flying J. Inc., dba FJ Management, 
Inc., et al. C. A. 6th Cir. Certiorari denied. 

No. 17–600. Alem v. Arnold, Warden. C. A. 9th Cir. Cer-
tiorari denied. 

No. 17–601. Medrano-Arzate et al. v. May, Individually 
and as Sheriff of Okeechobee County, Florida, et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 691 Fed. 
Appx. 603. 

No. 17–603. Hazen et al. v. City of Holmes Beach, Flor-
ida. Dist. Ct. App. Fla., 2d Dist. Certiorari denied. Reported 
below: 225 So. 3d 853. 

No. 17–604. Logan v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. 

No. 17–607. Jarrett v. California Department of Health 
Care Services et al. C. A. 9th Cir. Certiorari denied. 

No. 17–611. Lock et al. v. Torres et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 694 Fed. Appx. 960. 

No. 17–612. Qian v. Carol Wilson Fine Arts, Inc. C. A. 
9th Cir. Certiorari denied. Reported below: 671 Fed. Appx. 701. 

No. 17–616. S. A. B. v. Sessions, Attorney General. C. A. 
7th Cir. Certiorari denied. Reported below: 847 F. 3d 542. 



Page Proof Pending Publication

1056 OCTOBER TERM, 2017 

January 8, 2018 583 U. S. 

No. 17–620. E. L., By and Through His Mother and Next 
Friend, White v. Voluntary Interdistrict Choice Corp. 
C. A. 8th Cir. Certiorari denied. Reported below: 864 F. 3d 
932. 

No. 17–621. White v. Corcoran, Chapter 7 Trustee. 
C. A. 6th Cir. Certiorari denied. 

No. 17–622. Corrigan v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 694 Fed. Appx. 798. 

No. 17–628. Sprint Communications Co., L. P. v. Lozier 
et al. C. A. 8th Cir. Certiorari denied. Reported below: 860 
F. 3d 1052. 

No. 17–629. Scott v. Lohman. C. A. 9th Cir. Certiorari 
denied. 

No. 17–636. Campeau v. Sandercock, Prothonotary, 
Court of Common Pleas of Wayne County, Pennsylvania, 
et al. Sup. Ct. Pa. Certiorari denied. Reported below: 639 
Pa. 563, 161 A. 3d 253. 

No. 17–639. Rine v. Moore Brothers, Inc., et al. C. A. 
7th Cir. Certiorari denied. Reported below: 861 F. 3d 655. 

No. 17–640. Smith v. Texas. Ct. App. Tex., 2d Dist. Certio-
rari denied. 

No. 17–642. Campaign for Southern Equality et al. v. 
Bryant, Governor of Mississippi, et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 860 F. 3d 345. 

No. 17–644. Bangera v. Ohio. Ct. App. Ohio, 11th App. 
Dist., Geauga County. Certiorari denied. Reported below: 2016-
Ohio-4596, 70 N. E. 3d 75. 

No. 17–645. RecogniCorp, LLC v. Nintendo Co., Ltd., 
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 855 
F. 3d 1322. 

No. 17–648. Raimondo v. Arias. C. A. 9th Cir. Certiorari 
denied. Reported below: 860 F. 3d 1185. 

No. 17–653. Gonzalez-Cantu v. Sessions, Attorney Gen-
eral. C. A. 5th Cir. Certiorari denied. Reported below: 866 
F. 3d 302. 
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No. 17–655. Ali v. Carnegie Institution of Washington 
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 684 
Fed. Appx. 985. 

No. 17– 657. Bi-State Development Agency of the 
Missouri-Illinois Metropolitan District, dba Metro v. 
United States ex rel. Fields. C. A. 8th Cir. Certiorari de-
nied. Reported below: 872 F. 3d 872. 

No. 17–660. Healey v. Healey et al. Ct. App. Tex., 12th 
Dist. Certiorari denied. 

No. 17–661. Gomez Heredia v. Sessions, Attorney Gen-
eral. C. A. 2d Cir. Certiorari denied. Reported below: 865 
F. 3d 60. 

No. 17–665. Jayasundera v. Garcia et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 684 Fed. Appx. 254. 

No. 17–668. Pauls v. Hoffner, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–673. English v. BAC Home Loans Servicing LP. 
C. A. 1st Cir. Certiorari denied. 

No. 17–676. Gresham et al. v. Swanson, Attorney Gen-
eral of Minnesota. C. A. 8th Cir. Certiorari denied. Re-
ported below: 866 F. 3d 853. 

No. 17–677. Gresham et al. v. Picker et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 705 Fed. Appx. 554. 

No. 17–679. Whitchurch v. Vizant Technologies LLC 
et al. C. A. 3d Cir. Certiorari denied. 

No. 17–686. Quinn v. Damian Guerrero et al. C. A. 5th 
Cir. Certiorari denied. Reported below: 863 F. 3d 353. 

No. 17–687. International Fidelity Insurance Co. v. 
Hawaii. Sup. Ct. Haw. Certiorari denied. Reported below: 
140 Haw. 123, 398 P. 3d 712. 

No. 17–693. Edionwe v. Bailey et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 860 F. 3d 287. 

No. 17–697. Smartash LLC et al. v. Apple Inc. C. A. 
Fed. Cir. Certiorari denied. Reported below: 680 Fed. Appx. 
977. 
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No. 17–703. Tillett v. Bureau of Land Management 
et al. (two judgments). C. A. 9th Cir. Certiorari denied. Re-
ported below: 696 Fed. Appx. 264 (frst judgment) and 274 (sec-
ond judgment). 

No. 17–705. Betts-Gaston v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 860 F. 3d 525. 

No. 17–709. Zada v. United States. C. A. 11th Cir. Certio-
rari denied. Reported below: 706 Fed. Appx. 500. 

No. 17–710. Rakowsky v. Ofce of Personnel Manage-
ment. C. A. Fed. Cir. Certiorari denied. Reported below: 705 
Fed. Appx. 986. 

No. 17–711. Appelbaum v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 691 Fed. Appx. 714. 

No. 17–716. Prism Technologies LLC v. T-Mobile USA, 
Inc. C. A. Fed. Cir. Certiorari denied. Reported below: 696 
Fed. Appx. 1014. 

No. 17–718. Bravo-Escobar v. Sessions, Attorney Gen-
eral. C. A. 6th Cir. Certiorari denied. 

No. 17–720. Hardesty et al. v. California State Mining 
and Geology Board. Ct. App. Cal., 3d App. Dist. Certiorari 
denied. 

No. 17–726. Feas v. United States. C. A. 11th Cir. Certio-
rari denied. Reported below: 701 Fed. Appx. 768. 

No. 17–727. Hyatt Corp., dba Hyatt Regency Chicago v. 
Unite Here Local 1. C. A. 7th Cir. Certiorari denied. Re-
ported below: 862 F. 3d 588. 

No. 17–728. Gazelle v. Shulkin, Secretary of Veterans 
Affairs. C. A. Fed. Cir. Certiorari denied. Reported below: 
868 F. 3d 1006. 

No. 17–734. Knight v. Securities and Exchange Commis-
sion. C. A. 2d Cir. Certiorari denied. Reported below: 694 
Fed. Appx. 853. 

No. 17–745. Gardner et al. v. Internal Revenue Serv-
ice. C. A. 9th Cir. Certiorari denied. Reported below: 672 
Fed. Appx. 776. 
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No. 17–746. Gardner et al. v. Commissioner of Internal 
Revenue. C. A. 9th Cir. Certiorari denied. Reported below: 
845 F. 3d 971. 

No. 17–754. Weisskopf v. Marcus et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 695 Fed. Appx. 977. 

No. 17–761. Feng Li v. Matal, Interim Director, United 
States Patent and Trademark Ofce, et al. C. A. Fed. 
Cir. Certiorari denied. Reported below: 706 Fed. Appx. 657. 

No. 17–763. O’Grady et al. v. National Union Fire Insur-
ance Company of Pittsburgh, P. A. Ct. App. Tex., 13th Dist. 
Certiorari denied. Reported below: 506 S. W. 3d 121. 

No. 17–764. Miller v. Merit Systems Protection Board. 
C. A. 4th Cir. Certiorari denied. Reported below: 691 Fed. 
Appx. 131. 

No. 17–777. Lopez v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 689 Fed. Appx. 732. 

No. 17–794. Shetty v. Wells Fargo Bank, N. A., as 
Trustee, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 696 Fed. Appx. 828. 

No. 17–796. Stevenson v. Maryland. Ct. App. Md. Cer-
tiorari denied. Reported below: 455 Md. 709, 168 A. 3d 967. 

No. 17–797. Cooke v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 17–799. Harvey v. United States. C. A. 9th Cir. Cer-
tiorari denied. 

No. 17–812. Cortes-Mendoza v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 694 Fed. Appx. 295. 

No. 17–817. City of Austin, Texas, et al. v. Reagan Na-
tional Advertising of Austin, Inc., dba Reagan National 
Advertising. Ct. App. Tex., 3d Dist. Certiorari denied. Re-
ported below: 498 S. W. 3d 236. 

No. 17–821. Dailey v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 868 F. 3d 322. 

No. 17–825. Nellum v. United States. C. A. 7th Cir. Cer-
tiorari denied. 
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No. 17– 832. Stern v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 693 Fed. Appx. 196. 

No. 17–835. Gutman v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 711 Fed. Appx. 20. 

No. 17–836. Myers v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 697 Fed. Appx. 204. 

No. 17–849. Wilkerson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 702 Fed. Appx. 843. 

No. 17–5126. Mohamud v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 843 F. 3d 420 and 666 Fed. 
Appx. 591. 

No. 17–5229. Galati v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 844 F. 3d 152. 

No. 17–5244. Engel v. State Bar of California. Sup. Ct. 
Cal. Certiorari denied. 

No. 17–5343. Dean v. Oregon. Ct. App. Ore. Certiorari de-
nied. Reported below: 280 Ore. App. 848, 388 P. 3d 734. 

No. 17–5347. Lindsey v. Indiana. Ct. App. Ind. Certiorari 
denied. Reported below: 71 N. E. 3d 428. 

No. 17–5381. Gray v. Vasquez, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–5420. Belser v. James et al. C. A. 6th Cir. Certio-
rari denied. 

No. 17–5442. Hardy v. United States. C. A. 8th Cir. Cer-
tiorari denied. 

No. 17–5452. Suriano v. Wisconsin. Sup. Ct. Wis. Certio-
rari denied. Reported below: 2017 WI 42, 374 Wis. 2d 683, 893 
N. W. 2d 543. 

No. 17–5456. Myers v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 854 F. 3d 341. 

No. 17–5471. Castillo v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 17–5472. Castillo v. United States. C. A. 8th Cir. 
Certiorari denied. 
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No. 17–5477. Schneider v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 17–5489. Brown v. Perez et al. C. A. 6th Cir. Certio-
rari denied. 

No. 17–5527. Buendia Reyes v. United States. C. A. 8th 
Cir. Certiorari denied. 

No. 17–5532. Pena-Trujillo v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 690 Fed. Appx. 965. 

No. 17–5578. Ali v. Minnesota. Sup. Ct. Minn. Certiorari 
denied. Reported below: 895 N. W. 2d 237. 

No. 17–5660. Wheeler v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 857 F. 3d 742. 

No. 17–5674. Rainer v. Colorado. Sup. Ct. Colo. Certio-
rari denied. Reported below: 394 P. 3d 1141. 

No. 17–5677. Lucero v. Colorado. Sup. Ct. Colo. Certio-
rari denied. Reported below: 394 P. 3d 1128. 

No. 17–5693. Degraffenried v. United States. C. A. 7th 
Cir. Certiorari denied. 

No. 17–5700. Armstrong v. Colorado. Sup. Ct. Colo. 
Certiorari denied. Reported below: 395 P. 3d 748. 

No. 17–5704. Garcia v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 857 F. 3d 708. 

No. 17–5724. Smith v. United States; 
No. 17–5732. Hampton v. United States; and 
No. 17–5741. Jackson v. United States. C. A. 2d Cir. Cer-

tiorari denied. Reported below: 681 Fed. Appx. 89. 

No. 17–5725. Santos v. Illinois. App. Ct. Ill., 2d Dist. Cer-
tiorari denied. Reported below: 2017 IL App (2d) 120839–UB. 

No. 17–5746. Mejia-Guerra v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 690 Fed. Appx. 175. 

No. 17–5804. Peterson v. West Virginia. Sup. Ct. App. 
W. Va. Certiorari denied. Reported below: 239 W. Va. 21, 799 
S. E. 2d 98. 
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No. 17–5939. Pandeli v. Arizona. Sup. Ct. Ariz. Certiorari 
denied. Reported below: 242 Ariz. 175, 394 P. 3d 2. 

No. 17–5948. Madrid-Martinez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 695 Fed. Appx. 
743. 

No. 17–6025. Thomas v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 703 Fed. Appx. 72. 

No. 17–6036. Dial v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 694 Fed. Appx. 368. 

No. 17–6068. Abdur’Rahman et al. v. Parker, Commis-
sioner, Tennessee Department of Correction, et al. Sup. 
Ct. Tenn. Certiorari denied. Reported below: 519 S. W. 3d 550. 

No. 17–6071. Mercer v. Fairfax County Board of Super-
visors et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 673 Fed. Appx. 358. 

No. 17–6072. Mercer v. Powers. Sup. Ct. Va. Certiorari 
denied. 

No. 17–6074. Allen v. Westbrooks, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 700 Fed. Appx. 406. 

No. 17–6099. Venta v. Jarvis, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 17–6127. Prystash v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 854 
F. 3d 830. 

No. 17–6133. Warkentin v. Federated Life Insurance Co. 
C. A. 9th Cir. Certiorari denied. Reported below: 690 Fed. 
Appx. 559. 

No. 17–6190. Imperato v. Securities and Exchange Com-
mission. C. A. 11th Cir. Certiorari denied. 

No. 17–6239. Moore v. Mitchell, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 848 F. 3d 774. 

No. 17–6246. Johnson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 701 Fed. Appx. 917. 
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No. 17–6269. Richardson v. Davis, Director, Texas De-
partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 17–6288. Riley v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. 

No. 17–6308. Warren v. Sawyer et al. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 691 Fed. Appx. 52. 

No. 17–6309. Walker v. Hoke County Board of Elections 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 694 
Fed. Appx. 143. 

No. 17–6310. Stancu v. Starwood Hotels & Resorts 
Worldwide, Inc., et al. C. A. 5th Cir. Certiorari denied. 
Reported below: 672 Fed. Appx. 362. 

No. 17–6317. Kaeding v. Schweitzer, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 17–6327. Sotelo Cantu v. C. R. Fischer & Sons, Inc., 
et al. Sup. Ct. Minn. Certiorari denied. 

No. 17–6331. Williams v. Jin. C. A. 3d Cir. Certiorari de-
nied. Reported below: 701 Fed. Appx. 78. 

No. 17–6333. Williams v. Texas. Ct. App. Tex., 9th Dist. 
Certiorari denied. 

No. 17–6337. Jacobs v. Clayton County Solicitor Gen-
eral Ofce et al. C. A. 11th Cir. Certiorari denied. Re-
ported below: 685 Fed. Appx. 824. 

No. 17–6352. Alexander v. California. Sup. Ct. Cal. Cer-
tiorari denied. 

No. 17–6360. Kille v. Olson. Ct. App. Nev. Certiorari 
denied. Reported below: 132 Nev. 995. 

No. 17–6362. Kennedy v. Kernan, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 

No. 17–6366. Timms v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. 
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No. 17–6367. Thompson v. Players Place Lakeside Inc. 
et al. Sup. Ct. Fla. Certiorari denied. 

No. 17–6370. Williams v. Lashbrook, Warden. C. A. 7th 
Cir. Certiorari denied. 

No. 17–6375. Donchev v. DeSimone. Sup. Ct. N. J. Certio-
rari denied. 

No. 17–6376. Simmons v. Haas, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–6378. Riedlinger v. City of Everett, Washington. 
Ct. App. Wash. Certiorari denied. 

No. 17– 6379. Reid v. Cleveland Police Department 
et al. Sup. Ct. Ohio. Certiorari denied. Reported below: 151 
Ohio St. 3d 243, 2017-Ohio-7527, 87 N. E. 3d 1231. 

No. 17–6385. Sandoval v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 17–6386. Loaiza Rodriguez v. Klee, Warden. C. A. 
6th Cir. Certiorari denied. 

No. 17–6387. Jones v. Nebraska. Sup. Ct. Neb. Certiorari 
denied. Reported below: 297 Neb. 557, 900 N. W. 2d 757. 

No. 17–6388. Jackson v. Vannoy, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 17–6393. Lavelle v. U. S. Bank N. A., as Trustee. Ct. 
App. Ohio, 8th App. Dist., Cuyahoga County. Certiorari denied. 
Reported below: 2016-Ohio-7783. 

No. 17–6396. Kelly v. Haas, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–6405. Young v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 860 
F. 3d 318. 

No. 17–6411. Shepherd v. Clay, Superintendent, Lumber-
ton Correctional Institution. C. A. 4th Cir. Certiorari de-
nied. Reported below: 694 Fed. Appx. 164. 
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No. 17–6412. Quadir v. New York State Department of 
Labor. C. A. 2d Cir. Certiorari denied. Reported below: 691 
Fed. Appx. 674. 

No. 17–6413. Jara v. Standard Parking et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 701 Fed. Appx. 733. 

No. 17–6414. Collins et al. v. JPMorgan Chase Bank, N. A., 
et al. Ct. App. Cal., 2d App. Dist., Div. 5. Certiorari denied. 

No. 17–6419. Molder v. Kirkegard, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 17–6420. Smith v. Akpore et al. C. A. 7th Cir. Certio-
rari denied. Reported below: 689 Fed. Appx. 458. 

No. 17–6425. James v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 156 A. 3d 343. 

No. 17–6427. Mott v. Vannoy, Warden. C. A. 5th Cir. Cer-
tiorari denied. 

No. 17–6428. Perez v. California. Ct. App. Cal., 1st App. 
Dist., Div. 4. Certiorari denied. 

No. 17–6430. Spah v. Spah. Ct. App. Minn. Certiorari 
denied. 

No. 17–6435. Hubbard v. California. Ct. App. Cal., 3d 
App. Dist. Certiorari denied. 

No. 17–6437. Hawes v. Palmer, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 17–6442. Francisco Vega v. Florida Department of 
Children and Families. Dist. Ct. App. Fla., 3d Dist. Certio-
rari denied. Reported below: 215 So. 3d 193. 

No. 17–6446. Wessinger v. Vannoy, Warden. C. A. 5th Cir. 
Certiorari denied. Reported below: 704 Fed. Appx. 309. 

No. 17–6448. Vincent v. Shulkin, Secretary of Veterans 
Affairs. C. A. Fed. Cir. Certiorari denied. Reported below: 
696 Fed. Appx. 512. 

No. 17–6449. Tibbetts v. Jenkins, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 869 F. 3d 403. 
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No. 17–6450. Lai v. City of New York, New York. C. A. 
2d Cir. Certiorari denied. 

No. 17–6451. Jack v. Hooper, Warden. C. A. 5th Cir. Cer-
tiorari denied. 

No. 17–6453. Iturbe-Gonzalez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 705 Fed. Appx. 486. 

No. 17–6457. Jones v. Wilbert Burial Vault, Inc., et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 689 Fed. 
Appx. 770. 

No. 17–6458. Jones v. Bondi, Attorney General of Flor-
ida, et al. C. A. 11th Cir. Certiorari denied. 

No. 17–6460. Shine v. Morris et al. App. Ct. Mass. Cer-
tiorari denied. Reported below: 89 Mass. App. 1113, 47 N. E. 
3d 53. 

No. 17–6461. Smith v. Encino Gardens Apartments, Inc. 
C. A. 10th Cir. Certiorari denied. 

No. 17–6462. Shapiro v. ACCU et al.; Shapiro v. U-Haul 
et al.; and Shapiro v. United States Court of Appeals for 
the First Circuit et al. C. A. 1st Cir. Certiorari denied. 

No. 17–6465. Braunstein v. Baker, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 17–6468. Williams v. Wetzel, Secretary, Pennsylva-
nia Department of Corrections, et al. C. A. 3d Cir. Cer-
tiorari denied. 

No. 17–6469. Tolbert v. Woods, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–6471. Williams v. Maryland. Ct. Sp. App. Md. 
Certiorari denied. Reported below: 231 Md. App. 725. 

No. 17–6473. Vitasek v. Arizona. Ct. App. Ariz. Certio-
rari denied. 

No. 17–6474. Burns v. Johnson, Administrator, New Jer-
sey State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 17–6475. Bigbee v. Lebo, Warden. Ct. Crim. App. 
Tenn. Certiorari denied. 
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No. 17–6478. Newton v. Maryland. Ct. App. Md. Certio-
rari denied. Reported below: 455 Md. 341, 168 A. 3d 1. 

No. 17–6479. Mitskog v. Merit Systems Protection Board. 
C. A. Fed. Cir. Certiorari denied. Reported below: 680 Fed. 
Appx. 1005. 

No. 17–6480. K. Y. J. v. Texas Department of Family and 
Protective Services. Ct. App. Tex., 1st Dist. Certiorari 
denied. 

No. 17–6481. Luckett v. California. Ct. App. Cal., 1st 
App. Dist., Div. 3. Certiorari denied. 

No. 17–6482. Lane v. Texas. Ct. App. Tex., 10th Dist. Cer-
tiorari denied. 

No. 17–6483. McGrath v. Massachusetts (Reported below: 
477 Mass. 1009, 74 N. E. 3d 1259); and Robinson v. Massachu-
setts (477 Mass. 1008, 75 N. E. 3d 1112). Sup. Jud. Ct. Mass. 
Certiorari denied. 

No. 17–6485. Sharp v. Hammers. C. A. 7th Cir. Certiorari 
denied. 

No. 17–6486. Spellman v. Lane, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 692 Fed. Appx. 141. 

No. 17–6487. Sims v. Jones, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari denied. 

No. 17–6491. Kennedy v. Court of Criminal Appeals of 
Texas et al. Ct. Crim. App. Tex. Certiorari denied. 

No. 17–6492. Davis v. Vannoy, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 17–6493. Sanders v. Wal-Mart Stores East, L. P. 
C. A. 4th Cir. Certiorari denied. Reported below: 686 Fed. 
Appx. 240. 

No. 17–6496. Johnson v. Hawkins, Correctional Adminis-
trator, Nash Correctional Institution. C. A. 4th Cir. 
Certiorari denied. Reported below: 692 Fed. Appx. 688. 

No. 17–6500. Howell v. Brown, Superintendent, Wabash 
Valley Correctional Facility. C. A. 7th Cir. Certiorari 
denied. 
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No. 17–6501. Hettinga v. Loumena et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 671 Fed. Appx. 421. 

No. 17–6504. Montgomery v. Green, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 17–6505. Favors v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 694 Fed. Appx. 281. 

No. 17–6506. Cody v. Ohio. Ct. App. Ohio, 8th App. Dist., 
Cuyahoga County. Certiorari denied. Reported below: 2017-
Ohio-1543. 

No. 17–6511. Wright v. Wright. Sup. Ct. Ga. Certiorari 
denied. 

No. 17–6512. Saenz Vasquez v. Texas. Ct. App. Tex., 11th 
Dist. Certiorari denied. 

No. 17–6517. Hamilton v. Griffin, Superintendent, 
Green Haven Correctional Facility. C. A. 2d Cir. Certio-
rari denied. Reported below: 707 Fed. Appx. 12. 

No. 17–6518. Fletcher v. Soto, Warden; and 
No. 17–6718. Fletcher v. Dobson-Davis, Warden. C. A. 

9th Cir. Certiorari denied. Reported below: 693 Fed. Appx. 724. 

No. 17–6522. Lucas v. Ward et al. Ct. Sp. App. Md. Cer-
tiorari denied. 

No. 17–6525. Rideout v. Clarke, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 697 Fed. Appx. 180. 

No. 17–6527. Rhodes v. Rowe, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 17–6531. Humphrey v. Douma, Warden. Ct. App. Wis. 
Certiorari denied. 

No. 17–6532. Ferguson v. Vannoy, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 17–6533. Jared H. v. Illinois. App. Ct. Ill., 5th Dist. 
Certiorari denied. Reported below: 2017 IL App (5th) 160415–U. 

No. 17–6534. Farlow v. Kernan, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 
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No. 17–6535. Gibbs v. Smith, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–6536. Black v. California Appellate Project. Ct. 
App. Cal., 2d App. Dist., Div. 4. Certiorari denied. 

No. 17–6537. Benavides v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 17–6539. McKnight v. Moore, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 17–6541. Vargas v. California. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 

No. 17–6545. Worrell v. Texas. Ct. App. Tex., 14th Dist. 
Certiorari denied. 

No. 17–6547. H. K. V. v. Florida Department of Children 
and Families et al. Sup. Ct. Fla. Certiorari denied. 

No. 17–6550. Drew v. Wetzel, Secretary, Pennsylvania 
Department of Corrections, et al. C. A. 3d Cir. Certio-
rari denied. 

No. 17–6553. Glick v. Townsend et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 677 Fed. Appx. 323. 

No. 17–6559. Horner v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 853 F. 3d 1201. 

No. 17–6561. Small v. Maryland. Ct. Sp. App. Md. Certio-
rari denied. Reported below: 232 Md. App. 751. 

No. 17–6566. Aguilar v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. 

No. 17–6569. Tipton v. Pster, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 17–6570. Moss v. Olson, Warden. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 699 Fed. Appx. 477. 

No. 17–6574. Morant v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 227 So. 3d 572. 

No. 17–6575. Haraszewski v. Lizarraga, Warden, et al. 
C. A. 9th Cir. Certiorari denied. 
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No. 17–6578. Montes v. Kernan, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. Reported below: 695 Fed. Appx. 305. 

No. 17–6579. Mothershed v. Apache Corp. et al. Ct. Civ. 
App. Okla. Certiorari denied. 

No. 17–6585. Grifn v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. 

No. 17–6586. Hubert v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. 

No. 17–6590. Smith v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 17–6591. Rushinsky v. Arizona. Ct. App. Ariz. Cer-
tiorari denied. 

No. 17–6593. Sernas v. Arizona. Ct. App. Ariz. Certio-
rari denied. 

No. 17–6595. Lindsey v. Colorado. Sup. Ct. Colo. Certio-
rari denied. 

No. 17–6598. Miller v. West Virginia Department of 
Corrections et al. C. A. 4th Cir. Certiorari denied. Re-
ported below: 696 Fed. Appx. 115. 

No. 17–6600. Jones v. Williams, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 691 Fed. Appx. 117. 

No. 17–6601. Jones v. Michigan. Ct. App. Mich. Certio-
rari denied. 

No. 17–6604. Lindsay v. Glick et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 696 Fed. Appx. 635. 

No. 17–6605. Martin v. Haas, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–6608. Gibbs v. Jones, Secretary, Florida Depart-
ment of Corrections. Sup. Ct. Fla. Certiorari denied. 

No. 17–6612. Bird v. Pacheco, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 697 Fed. Appx. 613. 

No. 17–6614. Cline v. North Carolina. Gen. Ct. Justice, 
Super. Ct. Div., Iredell County, N. C. Certiorari denied. 
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No. 17–6615. Battles v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 17–6617. Turner v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 133 Nev. 1084, 393 P. 3d 200. 

No. 17–6620. Young v. White et al. Sup. Ct. Fla. Certio-
rari denied. 

No. 17–6621. Watson v. Mylan Pharmaceuticals, Inc. 
C. A. 10th Cir. Certiorari denied. Reported below: 701 Fed. 
Appx. 729. 

No. 17–6623. Young v. Tampkins, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–6624. Luciano Tapia v. Sullivan, Warden. C. A. 
9th Cir. Certiorari denied. 

No. 17–6625. Wright v. Hughes Socol Piers Resnick & 
Dym, Ltd.; and Wright v. Walt Disney Co. C. A. 9th Cir. 
Certiorari denied. 

No. 17–6627. Mann v. Bauman, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–6630. Campbell v. Bear, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 694 Fed. Appx. 658. 

No. 17–6631. McCain v. Nebraska. Sup. Ct. Neb. Certio-
rari denied. Reported below: 297 Neb. xxi. 

No. 17–6635. Covil v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 17–6640. Smith v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 17–6642. Campbell v. Tanner, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 17–6645. Miller v. Sherman, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–6646. Beasley v. Beasley et al. Ct. Sp. App. Md. 
Certiorari denied. 
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No. 17–6652. Mitchell v. City of Chicago, Illinois, et al. 
C. A. 7th Cir. Certiorari denied. Reported below: 862 F. 3d 583. 

No. 17–6653. Curry v. Lashbrook, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 17–6654. Phillipos v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 849 F. 3d 464. 

No. 17–6655. Schuler v. Clarke, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 689 Fed. Appx. 186. 

No. 17–6658. Cruz-Rivera v. Pash, Warden. Sup. Ct. Mo. 
Certiorari denied. 

No. 17–6659. Moon v. Scott, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–6660. Brewer v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2016 IL App (1st) 133204–U. 

No. 17–6662. Adams v. Smith, Warden, et al. C. A. 6th 
Cir. Certiorari denied. 

No. 17–6663. Bannerman v. Miller, Warden, et al. C. A. 
4th Cir. Certiorari denied. Reported below: 697 Fed. Appx. 155. 

No. 17–6665. Moody v. Dunn, Commissioner, Alabama De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 
Reported below: 682 Fed. Appx. 802. 

No. 17–6670. Zeigler v. Yates, Administrator, Adult 
Diagnostic and Treatment Center, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 17–6671. White v. Detroit East Community Mental 
Health et al. Ct. App. Mich. Certiorari denied. 

No. 17–6672. Vickers v. Link, Superintendent, State Cor-
rectional Institution at Graterford, et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 858 F. 3d 841. 

No. 17–6673. Warenback v. Nevada. Sup. Ct. Nev. Certio-
rari denied. Reported below: 133 Nev. 1089. 

No. 17–6675. Rachel v. United States; and 
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No. 17–6703. Brewer v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 692 Fed. Appx. 334. 

No. 17–6677. Neal v. Pierce, Warden, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 17–6679. Allen v. Kernan, Secretary, California De-
partment of Corrections and Rehabilitation, et al. C. A. 
9th Cir. Certiorari denied. 

No. 17–6686. Emmel v. Amtrust-NP SFR, Venture, LLC. 
App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Re-
ported below: 140 App. Div. 3d 993, 34 N. Y. S. 3d 163. 

No. 17–6687. Bomber v. Clarke, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 694 Fed. Appx. 162. 

No. 17–6689. Chalmers v. Tennessee. Ct. Crim. App. 
Tenn. Certiorari denied. 

No. 17–6691. Colon v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 160 A. 3d 248. 

No. 17–6692. Clark v. Palmer, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–6693. Kun v. State Bar of California. Sup. Ct. 
Cal. Certiorari denied. 

No. 17–6694. Lahr v. Indiana. Ct. App. Ind. Certiorari de-
nied. Reported below: 86 N. E. 3d 460. 

No. 17–6695. Johnson v. Ebbert, Warden. C. A. 3d Cir. 
Certiorari denied. Reported below: 694 Fed. Appx. 59. 

No. 17–6697. Ferris v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 704 Fed. Appx. 225. 

No. 17–6698. Cutulle v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 692 Fed. Appx. 334. 

No. 17–6699. Asaeli v. Boe, Superintendent, Clallam 
Bay Corrections Center. C. A. 9th Cir. Certiorari denied. 
Reported below: 673 Fed. Appx. 788. 

No. 17–6700. Diaz-Rodriguez v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 853 F. 3d 540. 
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No. 17–6701. Cole v. Michigan. Ct. App. Mich. Certiorari 
denied. 

No. 17–6702. Baggott v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 694 Fed. Appx. 306. 

No. 17–6706. Richardson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 694 Fed. Appx. 176. 

No. 17–6707. Wurie v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 867 F. 3d 28. 

No. 17–6709. Gonsalves v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 859 F. 3d 95. 

No. 17–6710. Gebretsadike v. Travelers Home & Marine 
Insurance Co. C. A. D. C. Cir. Certiorari denied. Reported 
below: 694 Fed. Appx. 2. 

No. 17–6711. Galvan v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–6713. Age v. United States. C. A. 5th Cir. Certio-
rari denied. 

No. 17–6717. Vereen v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 703 Fed. Appx. 171. 

No. 17–6723. Bond v. Social Security Administration. 
C. A. 4th Cir. Certiorari denied. Reported below: 694 Fed. 
Appx. 131. 

No. 17–6725. Plato v. United States. C. A. 5th Cir. Cer-
tiorari denied. 

No. 17–6733. Goffer v. United States. C. A. 2d Cir. Cer-
tiorari denied. 

No. 17–6734. Washington v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 707 Fed. Appx. 687. 

No. 17–6736. Vazquez-Amparan v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 695 Fed. Appx. 76. 

No. 17–6737. Manuel Tapia v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 691 Fed. Appx. 499. 

No. 17–6746. Costella v. California. Ct. App. Cal., 4th 
App. Dist., Div. 2. Certiorari denied. Reported below: 11 Cal. 
App. 5th 1, 217 Cal. Rptr. 3d 343. 
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No. 17–6747. Damm v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 694 Fed. Appx. 354. 

No. 17–6748. Mendoza v. California. Ct. App. Cal., 6th 
App. Dist. Certiorari denied. Reported below: 10 Cal. App. 5th 
327, 216 Cal. Rptr. 3d 361. 

No. 17–6752. Hernandez-Vasquez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 699 Fed. Appx. 404. 

No. 17–6757. Browder v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 866 F. 3d 504. 

No. 17–6760. Gibson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 678 Fed. Appx. 823. 

No. 17–6761. Garcia-Acosta v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 17–6762. Frias v. United States. C. A. 5th Cir. Cer-
tiorari denied. 

No. 17–6763. Ford v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 701 Fed. Appx. 817. 

No. 17–6764. Gutierrez-Yanez v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 692 Fed. Appx. 702. 

No. 17–6765. Garcia-Ortiz v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 792 F. 3d 184. 

No. 17–6766. Fleming v. Brennan, Postmaster General. 
C. A. 6th Cir. Certiorari denied. 

No. 17–6768. Shipton v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 17–6771. Robinson v. Pfeiffer, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 693 Fed. Appx. 574. 

No. 17–6772. Rios-Diaz v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 695 Fed. Appx. 74. 

No. 17–6773. Sanders v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 690 Fed. Appx. 424. 

No. 17–6774. Brown v. Kansas. Ct. App. Kan. Certiorari 
denied. Reported below: 52 Kan. App. 2d xxiv, 366 P. 3d 1104. 
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No. 17–6775. Barnett v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 697 Fed. Appx. 153. 

No. 17–6776. Faircloth v. Raemisch, Executive Director, 
Colorado Department of Corrections, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 692 Fed. Appx. 513. 

No. 17–6777. Flood v. Williams, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 691 Fed. Appx. 711. 

No. 17–6778. Akard v. United States. C. A. 7th Cir. Cer-
tiorari denied. 

No. 17–6782. Dixon v. United States. C. A. 7th Cir. Cer-
tiorari denied. 

No. 17–6783. Crockett v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 176 A. 3d 172. 

No. 17–6785. Milan v. United States. C. A. 3d Cir. Cer-
tiorari denied. 

No. 17–6786. Murphy v. Maine. Sup. Jud. Ct. Me. Certio-
rari denied. Reported below: 2017 ME 165, 168 A. 3d 775. 

No. 17–6787. Pearsey v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 701 Fed. Appx. 773. 

No. 17–6788. Mustafaraj v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 867 F. 3d 418. 

No. 17–6791. Blackwell v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 695 Fed. Appx. 64. 

No. 17–6793. Serrano v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 695 Fed. Appx. 20. 

No. 17–6794. Smith v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 703 Fed. Appx. 174. 

No. 17–6795. Shepheard v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 706 Fed. Appx. 526. 

No. 17–6799. Nugent v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 685 Fed. Appx. 17. 

No. 17–6804. Black v. Massachusetts. App. Ct. Mass. 
Certiorari denied. Reported below: 91 Mass. App. 1122, 86 N. E. 
3d 247. 
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No. 17–6807. Watkins v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 688 Fed. Appx. 824. 

No. 17–6809. Dippolito v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 225 So. 3d 233. 

No. 17–6811. Riley v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 706 Fed. Appx. 956. 

No. 17–6812. Straw v. Supreme Court of Indiana et al. 
C. A. 7th Cir. Certiorari denied. Reported below: 692 Fed. 
Appx. 291. 

No. 17–6821. Barnett v. United States. Ct. App. D. C. 
Certiorari denied. 

No. 17–6822. Madison v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 863 F. 3d 1001. 

No. 17–6824. Geasland v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 694 Fed. Appx. 422. 

No. 17–6826. Gjeli v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 867 F. 3d 418. 

No. 17–6827. Ibarra Cardona v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 706 Fed. Appx. 166. 

No. 17–6828. Henry et al. v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 695 Fed. Appx. 213. 

No. 17–6832. Penn v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 870 F. 3d 164. 

No. 17–6833. Oatman v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 702 Fed. Appx. 478. 

No. 17–6834. Latka v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 696 Fed. Appx. 287. 

No. 17–6835. Jennings v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 860 F. 3d 450. 

No. 17–6837. Petersen v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 708 Fed. Appx. 983. 

No. 17–6841. Wright v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 
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No. 17–6845. White v. United States. C. A. 8th Cir. Cer-
tiorari denied. 

No. 17–6851. Maria v. Muniz, Warden. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 704 Fed. Appx. 641. 

No. 17–6854. Peralta Sanchez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 705 Fed. Appx. 542. 

No. 17–6857. Lewis v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 691 Fed. Appx. 723. 

No. 17–6858. Maldonado v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 864 F. 3d 893. 

No. 17–6860. Belin v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 868 F. 3d 43. 

No. 17–6864. Philippeaux v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 694 Fed. Appx. 838. 

No. 17–6865. Patel v. McKesson Corp. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–6866. Means v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 168 A. 3d 319. 

No. 17–6870. Jackson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 696 Fed. Appx. 154. 

No. 17–6871. Johnson v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 875 F. 3d 422 and 691 Fed. 
Appx. 305. 

No. 17–6873. King v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 865 F. 3d 848. 

No. 17–6876. Alejandro Rivera v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 696 Fed. Appx. 156. 

No. 17–6878. Romero-Payan v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 696 Fed. Appx. 245. 

No. 17–6880. Rockwell v. Colorado. Ct. App. Colo. Cer-
tiorari denied. 

No. 17–6884. Ubaldo v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 859 F. 3d 690. 
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No. 17–6888. Thompson v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 864 F. 3d 837. 

No. 17–6889. Telemaque v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 702 Fed. Appx. 824. 

No. 17–6893. Woodard v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 697 Fed. Appx. 915. 

No. 17–6894. Waters v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 697 Fed. Appx. 760. 

No. 17–6895. Veliz v. Grifn, Superintendent, Green 
Haven Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 17–6896. Bunch v. United States. C. A. 8th Cir. Cer-
tiorari denied. 

No. 17–6900. Butler v. Kelley, Director, Arkansas 
Department of Correction. C. A. 8th Cir. Certiorari 
denied. 

No. 17–6906. Lewis v. Link, Superintendent, State Cor-
rectional Institution at Graterford, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 17–6907. Lei Ke v. Drexel University et al. C. A. 
3d Cir. Certiorari denied. Reported below: 692 Fed. Appx. 686. 

No. 17–6911. Gallarzo v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 696 Fed. Appx. 285. 

No. 17–6913. Cone v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 868 F. 3d 1150. 

No. 17–6915. Brown v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 843 F. 3d 74. 

No. 17–6916. Jones v. Delaware. C. A. 3d Cir. Certiorari 
denied. 

No. 17–6919. Martin v. United States. C. A. 7th Cir. Cer-
tiorari denied. 

No. 17–6925. Sutton v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 695 Fed. Appx. 330. 
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No. 17–6930. Camick v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 17–6933. Peak v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 17–6941. Moore v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 696 Fed. Appx. 124. 

No. 17–6947. Moseley v. Kemper, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 860 F. 3d 1020. 

No. 17–6948. Jones v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 870 F. 3d 750. 

No. 17–6949. McClain v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 707 Fed. Appx. 129. 

No. 17–6955. Diggs v. Duke, Acting Secretary of Home-
land Security. C. A. 4th Cir. Certiorari denied. Reported 
below: 696 Fed. Appx. 644. 

No. 17–6956. Bamdad v. Baird, Warden, et al. C. A. 7th 
Cir. Certiorari denied. 

No. 17–6957. Hagos v. Raemisch, Executive Director, 
Colorado Department of Corrections, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 707 Fed. Appx. 520. 

No. 17–6959. Penson v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 684 Fed. Appx. 297. 

No. 17–6960. Nwafor v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 17–6961. Dippolito v. United States et al. C. A. 3d 
Cir. Certiorari denied. Reported below: 704 Fed. Appx. 199. 

No. 17–6962. Morris v. United States Sentencing Commis-
sion et al. C. A. D. C. Cir. Certiorari denied. Reported 
below: 696 Fed. Appx. 515. 

No. 17–6964. Luna v. United States. C. A. 1st Cir. Cer-
tiorari denied. 

No. 17–6966. Madison v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 688 Fed. Appx. 802. 
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No. 17–6970. Reid v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 692 Fed. Appx. 825. 

No. 17–6974. Kelley v. United States. C. A. 8th Cir. Cer-
tiorari denied. 

No. 17–6976. Jacobs v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 692 Fed. Appx. 150. 

No. 17–6977. Chavez Legoretta v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 693 Fed. Appx. 
682. 

No. 17–6979. Garcia-Puga v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 697 Fed. Appx. 401. 

No. 17–6982. Moral v. Kansas. Ct. App. Kan. Certiorari 
denied. Reported below: 52 Kan. App. 2d xxxvi, 366 P. 3d 664. 

No. 17–6983. Morales v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 17–6984. Wheeler v. Kansas. Ct. App. Kan. Certio-
rari denied. Reported below: 53 Kan. App. 2d xxvii, 380 P. 3d 
724. 

No. 17–6985. Weatherman v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 702 Fed. Appx. 452. 

No. 17–6986. Washington v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 869 F. 3d 193. 

No. 17–6988. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 696 Fed. Appx. 128. 

No. 17–6990. Terry v. United States. C. A. 5th Cir. Cer-
tiorari denied. 

No. 17–6993. Brown, aka Johnson v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 706 Fed. Appx. 
474. 

No. 17–6996. Facen v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 693 Fed. Appx. 68. 

No. 17–6998. Lovera v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 694 Fed. Appx. 751. 
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No. 17–7001. Ruvalcaba-Morales v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 692 Fed. Appx. 470. 

No. 17–7004. Posley v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 706 Fed. Appx. 313. 

No. 17–7006. Cannet v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 708 Fed. Appx. 555. 

No. 17–7007. Dingle v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 862 F. 3d 607. 

No. 17–7012. Taylor v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 692 Fed. Appx. 114. 

No. 17–7014. Nwokedi v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 710 Fed. Appx. 91. 

No. 17–7020. Sanchez v. Matevousian, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 677 Fed. Appx. 451. 

No. 17–7021. Koontz v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 697 Fed. Appx. 145. 

No. 17–7023. Hernandez-Quintania v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 874 F. 3d 
1123. 

No. 17–7025. Ochoa-Caledo v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 697 Fed. Appx. 344. 

No. 17–7029. Piloto v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 705 Fed. Appx. 921. 

No. 17–7030. Brock v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 643 Fed. Appx. 301. 

No. 17–7032. Spengler v. Chandler, Warden. C. A. 5th 
Cir. Certiorari denied. 

No. 17–7034. Bailey v. United States. C. A. 8th Cir. Cer-
tiorari denied. 

No. 17–7048. Sturdivant v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 697 Fed. Appx. 158. 

No. 17–7050. Steward v. United States. C. A. 6th Cir. 
Certiorari denied. 
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No. 17–7051. Recendis-Herrera v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 697 Fed. Appx. 337. 

No. 17–7052. Stewart v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 704 Fed. Appx. 855. 

No. 17–7069. Belton v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 694 Fed. Appx. 576. 

No. 17–7070. Burns v. United States. C. A. 7th Cir. Cer-
tiorari denied. 

No. 17–7073. Sandoval-Enrique v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 870 F. 3d 1207. 

No. 17–249. Young et al., as Co-Personal Representa-
tives of the Estate of Scott, Deceased, et al. v. Borders, 
Sheriff, Lake County, Florida, et al. C. A. 11th Cir. Mo-
tions of The Rutherford Institute and Second Amendment Foun-
dation, Inc., for leave to fle briefs as amici curiae granted. Cer-
tiorari denied. Reported below: 620 Fed. Appx. 889. 

No. 17–346. Touchet v. Estis Well Service, L. L. C., 
et al. C. A. 5th Cir. Motions of Seafarers' Rights International 
and Global Maritime Ministries, Inc., New Orleans for leave to 
fle briefs as amici curiae granted. Certiorari denied. Reported 
below: 853 F. 3d 777. 

No. 17–445. Westbrooks, Warden v. Allen. C. A. 6th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 700 Fed. Appx. 
406. 

No. 17–447. Window Rock Unified School District v. 
Reeves et al. C. A. 9th Cir. Motion of National School Boards 
Association et al. for leave to fle brief as amici curiae granted. 
Certiorari denied. Reported below: 861 F. 3d 894. 

No. 17–465. People for the Ethical Treatment of Prop-
erty Owners v. United States Fish and Wildlife Service 
et al. C. A. 10th Cir. Motion of Property and Environment 
Research Center for leave to fle brief as amicus curiae granted. 
Certiorari denied. Reported below: 852 F. 3d 990. 

No. 17–517. Uppal v. Health Law Firm. Sup. Ct. Fla. Mo-
tion of respondent for attorney's fees and sanctions denied. Cer-
tiorari denied. 
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No. 17–551. Taft v. Nabisco et al. C. A. 9th Cir. Certio-
rari denied. Justice Alito took no part in the consideration or 
decision of this petition. Reported below: 675 Fed. Appx. 796. 

No. 17–569. Bamberger Rosenheim, Ltd. v. OA Develop-
ment, Inc. C. A. 11th Cir. Motion of Center for Arbitration 
and Dispute Resolution in Israel for leave to fle brief as amicus 
curiae granted. Certiorari denied. Reported below: 862 F. 3d 
1284. 

No. 17–606. Cooper v. Countrywide Home Loans, Inc., 
et al. C. A. 11th Cir. Certiorari before judgment denied. 

No. 17–613. Shao v. Tsan-Kuen Wang. Ct. App. Cal., 6th 
App. Dist. Motion of Mothers of Lost Children for leave to fle 
brief as amicus curiae granted. Certiorari denied. 

No. 17–627. Sprint Communications Co., L. P. v. Century-
Tel of Chatham, L. L. C., et al. C. A. 5th Cir. Motion of 
Verizon for leave to fle brief as amicus curiae granted. Certio-
rari denied. Reported below: 861 F. 3d 566. 

No. 17–652. Henry, as Guardian, Parent, Next of Kin, 
and for and on Behalf of Henry-Robinson, a Minor v. City 
of Mt. Dora, Florida, et al. C. A. 11th Cir. Motions of Na-
tional Bar Association, National Association for Public Defense, 
and National Juvenile Defender Center for leave to fle briefs as 
amici curiae granted. Certiorari denied. Reported below: 688 
Fed. Appx. 842. 

No. 17–6318. Jones v. United States District Court for 
the District of South Carolina. C. A. 4th Cir. Certiorari 
denied. Justice Kagan took no part in the consideration or 
decision of this petition. Reported below: 692 Fed. Appx. 167. 

No. 17–6530. Gardner v. Capozza, Warden, et al. 
Commw. Ct. Pa. Certiorari denied. Justice Alito took no part 
in the consideration or decision of this petition. Reported below: 
136 A. 3d 1111. 

No. 17–6599. Logan v. District Attorney of Allegheny 
County, Pennsylvania. C. A. 3d Cir. Certiorari before judg-
ment denied. 

No. 17–6741. Scarpa v. United States. C. A. 2d Cir. Cer-
tiorari denied. Justice Sotomayor took no part in the consider-
ation or decision of this petition. Reported below: 861 F. 3d 59. 
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No. 17–6840. Warren v. United States. C. A. 10th Cir. 
Certiorari denied. Justice Kagan and Justice Gorsuch took 
no part in the consideration or decision of this petition. Reported 
below: 707 Fed. Appx. 509. 

No. 17–6850. Hammons v. United States. C. A. 10th Cir. 
Certiorari denied. Justice Gorsuch took no part in the consid-
eration or decision of this petition. Reported below: 862 F. 3d 
1052. 

No. 17–6932. Kutz v. United States. C. A. 10th Cir. Cer-
tiorari denied. Justice Gorsuch took no part in the consid-
eration or decision of this petition. Reported below: 702 Fed. 
Appx. 661. 

No. 17–6963. Porter v. Fox, Warden, et al. C. A. 5th Cir. 
Certiorari denied. Justice Kagan took no part in the consid-
eration or decision of this petition. Reported below: 701 Fed. 
Appx. 335. 

No. 17–7008. Henthorn v. United States. C. A. 10th Cir. 
Certiorari denied. Justice Gorsuch took no part in the consid-
eration or decision of this petition. Reported below: 864 F. 3d 
1241. 
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No. 17–5844. Woodson v. United States, ante, p. 952; 
No. 17–5845. Woodson v. United States, ante, p. 952; 
No. 17–5846. Woodson v. United States, ante, p. 952; 
No. 17–5849. Miller v. West Virginia, ante, p. 974; 
No. 17–5851. Major v. Wyoming, ante, p. 952; 
No. 17–5858. Woodson v. United States, ante, p. 952; 
No. 17–5859. Woodson v. United States, ante, p. 952; 
No. 17–5864. Zirus v. Texas (three judgments), ante, p. 952; 
No. 17–5914. In re Kennedy, ante, p. 972; 
No. 17–5924. Standridge v. Shartel, Warden, ante, p. 953; 
No. 17–5940. Sample v. Tennessee, ante, p. 976; 
No. 17–5979. Norwood v. United States, ante, p. 936; 
No. 17–6060. In re Young, ante, p. 931; 
No. 17–6066. Kandi v. United States, ante, p. 956; 
No. 17–6073. Shariati v. United States, ante, p. 956; 
No. 17–6094. Smorynski v. United States, ante, p. 957; 
No. 17–6131. Malekpour v. Chao, Secretary of Transpor-

tation, ante, p. 958; 
No. 17–6191. Fluker v. Brennan, Postmaster General, 

ante, p. 967; 
No. 17–6272. Maggio v. United States, ante, p. 969; and 
No. 17–6319. Lowe v. United States, ante, p. 978. Petitions 

for rehearing denied. 

No. 17–309. Snyder et al. v. Acord Corp. et al., ante, p. 959; 
and 

No. 17–5831. Koyle v. Sand Canyon Corp. et al., ante, 
p. 929. Petitions for rehearing denied. Justice Gorsuch took 
no part in the consideration or decision of these petitions. 
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No. 17–5041. Joseph v. Safehaven CEC et al., ante, p. 877; 
and 

No. 17–5311. Thorn v. McGary et al., ante, p. 891. Motions 
of petitioners for leave to fle petitions for rehearing denied. 

January 10, 2018 

Dismissal Under Rule 46 

No. 17–443. R. J. Reynolds Tobacco Co. v. Block, as Per-
sonal Representative of the Estate of Kaplan, Deceased. 
Dist. Ct. App. Fla., 4th Dist. Certiorari dismissed under this 
Court's Rule 46.1. Reported below: 225 So. 3d 828. 

January 12, 2018 

Dismissals Under Rule 46 

No. 17–400. Philip Morris USA Inc. v. Naugle, as Per-
sonal Representative of the Estate of Naugle, Deceased. 
Dist. Ct. App. Fla., 4th Dist. Certiorari dismissed under this 
Court's Rule 46.1. Reported below: 225 So. 3d 828. 

No. 17–638. R. J. Reynolds Tobacco Co. v. Turner, as Per-
sonal Representative of the Estate of Wilkinson. Dist. 
Ct. App. Fla., 4th Dist. Certiorari dismissed under this Court's 
Rule 46.1. Reported below: 230 So. 3d 865. 

Probable Jurisdiction Postponed 

No. 17–586. Abbott, Governor of Texas, et al. v. Perez 
et al.; and 

No. 17–626. Abbott, Governor of Texas, et al. v. Perez 
et al. Appeals from D. C. W. D. Tex. Further consideration of 
questions of jurisdiction postponed to hearing of cases on the 
merits. Cases consolidated, and a total of one hour is allotted 
for oral argument. Reported below: No. 17–586, 274 F. Supp. 3d 
624; No. 17–626, 267 F. Supp. 3d 750. 

Certiorari Granted 

No. 16–1215. Lamar, Archer & Cofrin, LLP v. Appling. 
C. A. 11th Cir. Certiorari granted. Reported below: 848 F. 3d 
953. 

No. 16–1519. Lagos v. United States. C. A. 5th Cir. Cer-
tiorari granted. Reported below: 864 F. 3d 320. 



Page Proof Pending Publication

ORDERS 1089 

583 U. S. January 12, 16, 2018 

No. 17–130. Lucia et al. v. Securities and Exchange 
Commission. C. A. D. C. Cir. Certiorari granted. Reported 
below: 868 F. 3d 1021. 

No. 17–459. Fonseca Pereira v. Sessions, Attorney Gen-
eral. C. A. 1st Cir. Certiorari granted. Reported below: 866 
F. 3d 1. 

No. 17–494. South Dakota v. Wayfair, Inc., et al. Sup. 
Ct. S. D. Certiorari granted. Reported below: 2017 S.D. 56, 901 
N. W. 2d 754. 

No. 17–530. Wisconsin Central Ltd. et al. v. United 
States. C. A. 7th Cir. Certiorari granted. Reported below: 
856 F. 3d 490. 

No. 16–1011. WesternGeco LLC v. ION Geophysical Corp. 
C. A. Fed. Cir. Certiorari granted. Justice Alito took no part 
in the consideration or decision of this petition. Reported below: 
837 F. 3d 1358. 

No. 16–1220. Animal Science Products, Inc., et al. v. 
Hebei Welcome Pharmaceutical Co. Ltd. et al. C. A. 2d 
Cir. Certiorari granted limited to Question 2 presented by the 
petition. Reported below: 837 F. 3d 175. 

No. 17–269. Washington v. United States et al. C. A. 9th 
Cir. Motion of Modoc Point Irrigation District et al. for leave to 
fle brief as amici curiae granted. Certiorari granted. Re-
ported below: 853 F. 3d 946. 

No. 17–5639. Chavez-Meza v. United States. C. A. 10th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted. Justice Gorsuch took no part in 
the consideration or decision of this motion and this petition. 
Reported below: 854 F. 3d 655. 

January 16, 2018 

Dismissal Under Rule 46 

No. 17–791. R. J. Reynolds Tobacco Co. v. Grossman, 
as Personal Representative of the Estate of Gross-
man, Deceased. Dist. Ct. App. Fla., 4th Dist. Certiorari 
dismissed under this Court's Rule 46. Reported below: 211 So. 3d 
221. 
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Appeal Dismissed 

No. 17–680. Texas Democratic Party 
Governor of Texas, et al.; and 

et al. v. Abbott, 

No. 17–780. Morris v. Texas et al. Appeals from D. C. 
W. D. Tex. dismissed for want of jurisdiction. Reported below: 
274 F. Supp. 3d 624. 

Miscellaneous Orders 

No. 17A551. Musgraves v. Smith, Warden. Application for 
certifcate of appealability, addressed to Justice Ginsburg and 
referred to the Court, denied. 

No. 17M75. J. M. v. West Virginia Department of Health 
and Human Resources. Motion to direct the Clerk to fle peti-
tion for writ of certiorari out of time denied. 

No. 17–664. Petroleo Brasileiro S. A.-Petrobras et al. 
v. Universities Superannuation Scheme Ltd. et al. C. A. 
2d Cir. Joint motion to defer consideration of petition for writ 
of certiorari granted. 

No. 17–5716. Koons et al. v. United States. C. A. 8th Cir. 
[Certiorari granted, ante, p. 1037.] Motion of petitioners for ap-
pointment of counsel granted, and Jeffrey L. Fisher, Esq., of Stan-
ford, Cal., is appointed to serve as counsel for petitioners in this 
case. 

No. 17–6719. In re Bell; 
No. 17–6731. In re Cleveland; and 
No. 17–7010. In re Williams. Petitions for writs of manda-

mus denied. 

No. 17–6890. In re Williams. Petition for writ of mandamus 
and/or prohibition denied. Justice Kagan took no part in the 
consideration or decision of this petition. 

Certiorari Denied 

No. 17–241. Reyes v. Sessions, Attorney General. C. A. 
9th Cir. Certiorari denied. Reported below: 842 F. 3d 1125. 

No. 17–255. Portfolio Recovery Associates, LLC v. Pan-
toja. C. A. 7th Cir. Certiorari denied. Reported below: 852 
F. 3d 679. 
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No. 17–302. Perez-Guzman v. Sessions, Attorney Gen-
eral. C. A. 9th Cir. Certiorari denied. Reported below: 835 
F. 3d 1066. 

No. 17–307. South Carolina Department of Corrections 
et al. v. Booker; and 

No. 17–6285. Booker v. South Carolina Department of 
Corrections et al. C. A. 4th Cir. Certiorari denied. Re-
ported below: 855 F. 3d 533. 

No. 17–321. Christensen v. Tennessee. Sup. Ct. Tenn. 
Certiorari denied. Reported below: 517 S. W. 3d 60. 

No. 17–335. De La Rosa v. White. C. A. 8th Cir. Certio-
rari denied. Reported below: 852 F. 3d 740. 

No. 17–378. South Carolina v. Thompson. Sup. Ct. S. C. 
Certiorari denied. Reported below: 419 S. C. 250, 797 S. E. 2d 
716. 

No. 17–493. Shepard v. Florida Judicial Qualications 
Commission. Sup. Ct. Fla. Certiorari denied. Reported below: 
217 So. 3d 71. 

No. 17–533. Eason Land Co., LLC, et al. v. Zinke, Secre-
tary of the Interior, et al. C. A. 9th Cir. Certiorari de-
nied. Reported below: 703 Fed. Appx. 498. 

No. 17–539. Duffy v. Martin. C. A. 4th Cir. Certiorari 
denied. Reported below: 858 F. 3d 239. 

No. 17–543. Arrington-Bey, Administratrix of the Es-
tate of Arrington-Bey v. City of Bedford Heights, Ohio, 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 858 
F. 3d 988. 

No. 17–544. Vocke v. Merit Systems Protection Board. 
C. A. Fed. Cir. Certiorari denied. Reported below: 680 Fed. 
Appx. 944. 

No. 17–557. Fedora v. Merit Systems Protection Board 
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 848 
F. 3d 1013. 

No. 17–562. Silver v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 864 F. 3d 102. 
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No. 17–579. Labor and Industry Review Commission of 
Wisconsin v. Coleman. C. A. 7th Cir. Certiorari denied. Re-
ported below: 860 F. 3d 461. 

No. 17–625. Mirowski Family Ventures, LLC v. Med-
tronic, Inc., et al. C. A. Fed. Cir. Certiorari denied. Re-
ported below: 682 Fed. Appx. 921. 

No. 17–650. McLin v. Ard, Individually and in His Of-
cial Capacity as Sheriff of Livingston Parish, Louisiana, 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 866 
F. 3d 682. 

No. 17–691. Fager et al. v. Olympic Peninsula Narcotics 
Enforcement Team et al. C. A. 9th Cir. Certiorari denied. 
Reported below: 700 Fed. Appx. 569. 

No. 17–692. Geiling et vir v. Wirt Financial Services, 
Inc., et al. C. A. 6th Cir. Certiorari denied. 

No. 17–698. Buxton v. Kurtinitis et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 862 F. 3d 423. 

No. 17–702. Lewis Tein, P. L., et al. v. Miccosukee Tribe 
of Indians of Florida. Dist. Ct. App. Fla., 3d Dist. Certio-
rari denied. Reported below: 227 So. 3d 656. 

No. 17–713. Alston v. Pennsylvania State University 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 685 
Fed. Appx. 158. 

No. 17–715. Odion v. Varon. Sup. Ct. Ga. Certiorari 
denied. 

No. 17–723. Crosby v. Capilouto et al. C. A. 6th Cir. 
Certiorari denied. Reported below: 863 F. 3d 545. 

No. 17–725. Beavers v. Kern County Department of 
Child Support Services. Ct. App. Cal., 5th App. Dist. Cer-
tiorari denied. 

No. 17–741. Madrigales-Rodriguez v. Sessions, Attorney 
General. C. A. 5th Cir. Certiorari denied. Reported below: 
695 Fed. Appx. 91. 

No. 17–744. Buch et al. v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 696 Fed. Appx. 296. 
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No. 17–755. Southern California Edison Co. v. Nevada 
Department of Taxation. Sup. Ct. Nev. Certiorari denied. 
Reported below: 133 Nev. 348, 398 P. 3d 896. 

No. 17–758. Arora et al. v. James et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 689 Fed. Appx. 190. 

No. 17–767. McAdory v. Vail Technologies. C. A. 4th Cir. 
Certiorari denied. Reported below: 695 Fed. Appx. 730. 

No. 17–785. Lower Colorado River Authority v. Papal-
ote Creek II, L. L. C. C. A. 5th Cir. Certiorari denied. Re-
ported below: 858 F. 3d 916. 

No. 17–811. Simmtech Co., Ltd. v. Citibank, N. A., et al. 
C. A. 2d Cir. Certiorari denied. Reported below: 697 Fed. 
Appx. 35. 

No. 17–826. Pratt, Administrator of the Estate of 
Pratt, Deceased v. National Railroad Passenger Corpora-
tion, dba Amtrak, et al. C. A. 2d Cir. Certiorari denied. 
Reported below: 709 Fed. Appx. 33. 

No. 17–828. Heglund et vir v. City of Grand Rapids, 
Michigan, et al. C. A. 8th Cir. Certiorari denied. Reported 
below: 871 F. 3d 572. 

No. 17–831. Yan Sui v. United States Court of Appeals 
for the Ninth Circuit. C. A. 9th Cir. Certiorari denied. 

No. 17–838. Kendall v. Shulkin, Secretary of Veterans 
Affairs. C. A. 11th Cir. Certiorari denied. Reported below: 
682 Fed. Appx. 761. 

No. 17–839. Collins v. Baylor University et al. C. A. 
5th Cir. Certiorari denied. Reported below: 693 Fed. Appx. 379. 

No. 17–851. Yan Sui et ux. v. Marshack et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 691 Fed. Appx. 374. 

No. 17–852. M. L., a Minor, by His Parents and Next 
Friends, Leiman et al., et al. v. Smith, Superintendent, 
Montgomery County Public Schools, et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 867 F. 3d 487. 

No. 17–874. ZPR Investment Management, Inc., et al. v. 
Securities and Exchange Commission. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 861 F. 3d 1239. 
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No. 17–5897. Buntion v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. 

No. 17–6254. Woods v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 700 Fed. Appx. 982. 

No. 17–6329. Bogle v. Florida et al. Sup. Ct. Fla. Certio-
rari denied. Reported below: 213 So. 3d 833. 

No. 17–6712. Hettinga v. Loumena. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 

No. 17–6714. Cockerham v. Davis, Director, Texas De-
partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 17–6715. Avila v. Illinois Department of Human 
Services. C. A. 7th Cir. Certiorari denied. Reported below: 
678 Fed. Appx. 433. 

No. 17–6720. Christian v. Braggs, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 701 Fed. Appx. 717. 

No. 17–6722. Clark v. Foster, Warden, et al. C. A. 7th 
Cir. Certiorari denied. 

No. 17–6726. Moreno v. United States District Court for 
the Eastern District of California et al. C. A. 9th Cir. 
Certiorari denied. 

No. 17–6727. Moses v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. 

No. 17–6728. Luis Cordero v. Semple, Commissioner, Con-
necticut Department of Correction, et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 696 Fed. Appx. 44. 

No. 17–6729. Dixon v. Asuncion, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–6730. Durham v. Ohio. Ct. App. Ohio, 8th App. Dist., 
Cuyahoga County. Certiorari denied. Reported below: 2017-
Ohio-954. 

No. 17–6738. Thompson v. Newsome et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 688 Fed. Appx. 876. 
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No. 17–6739. Veenstra et al. v. United States District 
Court for the District of Idaho. C. A. 9th Cir. Certiorari 
denied. 

No. 17–6740. Thomas v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 17–6743. Smith v. Washington. Ct. App. Wash. Cer-
tiorari denied. Reported below: 197 Wash. App. 1027. 

No. 17–6744. Shaver v. Klee, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–6745. Santana v. Lee, Superintendent, Green 
Haven Correctional Facility. C. A. 2d Cir. Certiorari de-
nied. Reported below: 682 Fed. Appx. 38. 

No. 17–6750. Behrens v. Behrens, as Personal Repre-
sentative of the Estate of Behrens. Ct. App. Colo. Cer-
tiorari denied. 

No. 17–6753. Brito v. Illinois. App. Ct. Ill., 2d Dist. Cer-
tiorari denied. Reported below: 2017 IL App (2d) 150342–U. 

No. 17–6758. Buster v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 17–6767. Haar et al. v. Allen et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 687 Fed. Appx. 93. 

No. 17–6770. Stevenson v. Vannoy, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 17–6784. Bass v. New Jersey et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 689 Fed. Appx. 715. 

No. 17–6792. Sheppard v. Texas. Ct. App. Tex., 3d Dist. 
Certiorari denied. 

No. 17–6800. McIntyre v. DelBalso, Superintendent, 
State Correctional Institution at Mahanoy, et al. C. A. 
3d Cir. Certiorari denied. 

No. 17–6801. Molina v. Arnold, Acting Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 17–6806. Brown, aka Ankh El v. Johnson, Superin-
tendent, Indianapolis Re-entry Educational Facility. 
C. A. 7th Cir. Certiorari denied. 
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No. 17–6823. Bird v. Pacheco, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 712 Fed. Appx. 742. 

No. 17–6838. McDonald v. Florida. Sup. Ct. Fla. Certio-
rari denied. 

No. 17–6862. Batiste v. Vannoy, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 17–6874. King v. Berry, Warden. C. A. 11th Cir. Cer-
tiorari denied. 

No. 17–6917. Scott v. Mississippi. Sup. Ct. Miss. Certio-
rari denied. 

No. 17–6936. Wallace v. Melvin, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 17–6965. King v. Johnson, Administrator, New Jersey 
State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 17–6968. Lepre v. Pennsylvania Department of 
Transportation, Bureau of Driver Licensing. Commw. Ct. 
Pa. Certiorari denied. Reported below: 167 A. 3d 302. 

No. 17–6999. Young v. Mays, Warden. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 702 Fed. Appx. 255. 

No. 17–7005. Fairley v. Fairley et al. Ct. App. Tex., 4th 
Dist. Certiorari denied. 

No. 17–7015. McNeil v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 707 Fed. Appx. 764. 

No. 17–7044. Beasley v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 17–7056. Jones v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 696 Fed. Appx. 207. 

No. 17–7058. El-Amin v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 699 Fed. Appx. 177. 

No. 17–7075. Carlson v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 702 Fed. Appx. 569. 

No. 17–7076. Davies v. United States. C. A. 3d Cir. Cer-
tiorari denied. 
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No. 17–7078. Gater v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 868 F. 3d 657. 

No. 17–7080. Richardson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 694 Fed. Appx. 208. 

No. 17–7091. Guy v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 708 Fed. Appx. 249. 

No. 17–7092. Stanton v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–7096. Prada v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 692 Fed. Appx. 572. 

No. 17–7106. Dastinot v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 17–7107. Cruz v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 715 Fed. Appx. 454. 

No. 17–7111. Francis v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 674 Fed. Appx. 372. 

No. 17–7114. Farmer v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 693 Fed. Appx. 239. 

No. 17–7116. Okeayainneh v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 17–7118. Moore v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 868 F. 3d 960. 

No. 17–7122. Williams v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 17–7126. Cox v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 871 F. 3d 479. 

No. 17–7131. Morgan v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 709 Fed. Appx. 444. 

No. 17–7184. Fake v. City of Philadelphia, Pennsylvania, 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 704 
Fed. Appx. 214. 

No. 17–570. Musselman v. Department of the Army. 
C. A. Fed. Cir. Motion of National Treasury Employees Union 
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for leave to fle brief as amicus curiae granted. Certiorari 
denied. 

No. 17–610. Ritchie et al. v. Huizenga Managers Fund, 
LLC. App. Ct. Ill., 1st Dist. Motion of Jeffrey W. Bullock et al. 
for leave to fle brief as amici curiae granted. Certiorari denied. 
Reported below: 2016 IL App (1st) 152733–U. 

No. 17–681. Gilmore, Superintendent, Correctional In-
stitution at Greene, et al. v. Bey. C. A. 3d Cir. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 856 F. 3d 230. 

No. 17–688. Groshek v. Time Warner Cable Inc. et al. 
C. A. 7th Cir. Certiorari denied. The Chief Justice took no 
part in the consideration or decision of this petition. Reported 
below: 865 F. 3d 884. 

No. 17–740. Mathias v. United States District Court for 
the Central District of Illinois et al. C. A. 7th Cir. Cer-
tiorari denied. Justice Alito took no part in the consideration 
or decision of this petition. Reported below: 867 F. 3d 727. 

No. 17–786. L. D. Drilling, Inc., et al. v. Northern Natu-
ral Gas Co. C. A. 10th Cir. Certiorari denied. Justice Gor-
such took no part in the consideration or decision of this petition. 
Reported below: 862 F. 3d 1221. 

No. 17–7067. Schwartz v. United States. C. A. 10th Cir. 
Certiorari denied. Justice Gorsuch took no part in the consid-
eration or decision of this petition. Reported below: 702 Fed. 
Appx. 748. 

No. 17–7094. Martinez v. United States. C. A. 9th Cir. 
Certiorari denied. Justice Breyer took no part in the consid-
eration or decision of this petition. Reported below: 729 Fed. 
Appx. 512. 

Rehearing Denied 
No. 17–485. In re Hudnall, ante, p. 1011; 
No. 17–6091. Cilwa v. Fort, ante, p. 966; and 
No. 17–6185. Simmons v. United States, ante, p. 958. Peti-

tions for rehearing denied. 

No. 17–6192. Hawkins v. United States, ante, p. 967. Mo-
tion for leave to fle petition for rehearing denied. 
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Dismissals Under Rule 46 

No. 17–401. Philip Morris USA Inc. et al. v. Lourie, as 
Personal Representative of the Estate of Lourie, De-
ceased. Dist. Ct. App. Fla., 2d Dist. Certiorari dismissed 
under this Court's Rule 46.1. Reported below: 198 So. 3d 975. 

No. 17–675. R. J. Reynolds Tobacco Co. v. Monroe. Dist. 
Ct. App. Fla., 1st Dist. Certiorari dismissed under this Court's 
Rule 46.1. Reported below: 212 So. 3d 545. 

Miscellaneous Orders 

No. 17A745. Rucho et al. v. Common Cause et al. Appli-
cation for stay, presented to The Chief Justice, and by him 
referred to the Court, granted, and it is ordered that the order 
of the United States District Court for the Middle District of 
North Carolina, case Nos. 1:16–CV–1026 and 1:16–CV–1164, en-
tered January 9, 2018, is stayed pending the timely fling and 
disposition of an appeal in this Court. Justice Ginsburg and 
Justice Sotomayor would deny the application for stay. 

No. 17–130. Lucia et al. v. Securities and Exchange 
Commission. C. A. D. C. Cir. [Certiorari granted, ante, p. 1089.] 
Anton Metlitsky, Esq., of New York, N. Y., is invited to brief 
and argue this case as amicus curiae in support of judgment 
below. 

January 19, 2018 

Dismissal Under Rule 46 

No. 17–476. R. J. Reynolds Tobacco Co. v. Lewis, as Per-
sonal Representative of the Estate of Lewis. Dist. Ct. 
App. Fla., 5th Dist. Certiorari dismissed under this Court's Rule 
46.1. Reported below: 226 So. 3d 852. 

Certiorari Granted 

No. 17–965. Trump, President of the United States, 
et al. v. Hawaii et al. C. A. 9th Cir. Certiorari granted. In 
addition to the questions presented by the petition, the parties 
are directed to brief and argue Question 3 presented by the brief 
in opposition. Reported below: 878 F. 3d 662. 
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January 22, 2018 

Certiorari Granted—Vacated and Remanded 

No. 17–6297. Lloyd v. United States. C. A. 4th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of the position asserted by the Solicitor 
General in his brief for the United States fled on December 20, 
2017. Reported below: 692 Fed. Appx. 711. 

Certiorari Dismissed 

No. 17–6817. Chi v. Doe et al. C. A. 5th Cir. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court's Rule 39.8. Reported 
below: 690 Fed. Appx. 293. 

No. 17–6849. Selden v. United States District Court for 
the Middle District of Florida. C. A. 11th Cir. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court's Rule 39.8. 

Miscellaneous Orders 

No. 17M76. Crear v. Bayless et al.; and 
No. 17M78. Jones v. Chen. Motions to direct the Clerk to 

fle petitions for writs of certiorari out of time denied. 

No. 17M77. Maldonado-Franco v. United States. Motion 
for leave to fle petition for writ of certiorari under seal with 
redacted copies for the public record granted. 

No. 17M79. Heslop v. United States. Motion for leave to 
fle petition for writ of certiorari with supplemental appendix 
under seal granted. 

No. 16–1348. Currier v. Virginia. Sup. Ct. Va. [Certiorari 
granted, ante, p. 931.] Motion of the Solicitor General for leave 
to participate in oral argument as amicus curiae and for divided 
argument granted. 

No. 16–1432. Sveen et al. v. Melin. C. A. 8th Cir. [Certio-
rari granted, ante, p. 1036.] Motion of petitioners to dispense 
with printing joint appendix granted. 

No. 17–43. Dahda v. United States (two judgments). C. A. 
10th Cir. [Certiorari granted, ante, p. 931.] Motion of petition-
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ers for leave to fle volume II of the joint appendix under seal 
granted. Justice Gorsuch took no part in the consideration or 
decision of this motion. 

No. 17–155. Hughes v. United States. C. A. 11th Cir. 
[Certiorari granted, ante, p. 1036.] Motion of petitioner to dis-
pense with printing joint appendix granted. 

No. 17–423. Sterba et ux. v. PNC Bank. C. A. 9th Cir. 
The Solicitor General is invited to fle a brief in this case express-
ing the views of the United States. Justice Alito took no part 
in the consideration or decision of this petition. 

No. 17–528. Strang v. Ford Motor Company General Re-
tirement Plan et al. C. A. 6th Cir. The Solicitor General is 
invited to fle a brief in this case expressing the views of the 
United States. 

No. 17–6583. Crean et al. v. 125 West 76th Street Re-
alty Corp. et al. C. A. 2d Cir. Motion of petitioners for re-
consideration of order denying leave to proceed in forma pau-
peris [ante, p. 1038] denied. 

No. 17–6830. Tang v. California. Ct. App. Cal., 4th App. 
Dist., Div. 2; and 

No. 17–6852. Pilat et al. v. MRH Sub 1, LLC. Ct. App. 
Ariz. Motions of petitioners for leave to proceed in forma pau-
peris denied. Petitioners are allowed until February 12, 2018, 
within which to pay the docketing fees required by Rule 38(a) 
and to submit petitions in compliance with Rule 33.1 of the Rules 
of this Court. 

No. 17–6182. In re LeGrande. Petition for writ of habeas 
corpus denied. 

No. 17–738. In re Jaye. Petition for writ of mandamus and/ 
or prohibition denied. 

Certiorari Granted 
No. 17–71. Weyerhaeuser Co. v. United States Fish and 

Wildlife Service et al. C. A. 5th Cir. Certiorari granted. 
Reported below: 827 F. 3d 452. 

Certiorari Denied 
No. 17–118. Alaska et al. v. Ross, Secretary of Com-

merce, et al.; and 
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No. 17–133. Alaska Oil and Gas Assn. et al. v. Ross, Sec-
retary of Commerce, et al. C. A. 9th Cir. Certiorari denied. 
Reported below: 840 F. 3d 671. 

No. 17–393. Ganson, as Personal Representative of the 
Estate of Beyer v. City of Marathon, Florida, et al. Dist. 
Ct. App. Fla., 3d Dist. Certiorari denied. Reported below: 222 
So. 3d 17. 

No. 17–512. Butts v. Sellers, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 850 F. 3d 1201. 

No. 17–717. Applied Underwriters Captive Risk Assur-
ance Co., Inc. v. Minnieland Private Day School, Inc. C. A. 
4th Cir. Certiorari denied. Reported below: 867 F. 3d 449. 

No. 17–724. Camden Hills Farm By-The-Sea, LLC v. Hall. 
Sup. Jud. Ct. Me. Certiorari denied. Reported below: 2017 ME 
150, 167 A. 3d 557. 

No. 17–732. Dickey v. City of Boston, Massachusetts, 
et al. C. A. 1st Cir. Certiorari denied. 

No. 17–737. Allco Finance Ltd. v. Klee, Commissioner, 
Connecticut Department of Energy and Environmental 
Protection, et al. C. A. 2d Cir. Certiorari denied. Reported 
below: 861 F. 3d 82. 

No. 17–739. Jaye v. Porrino, Attorney General of New 
Jersey, et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 706 Fed. Appx. 781. 

No. 17–743. Ajaelo v. Madden, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–748. Flight Options, LLC, et al. v. International 
Brotherhood of Teamsters, Local 1108, et al. C. A. 6th 
Cir. Certiorari denied. Reported below: 863 F. 3d 529. 

No. 17–783. Adams v. United States. C. A. Fed. Cir. Cer-
tiorari denied. Reported below: 696 Fed. Appx. 511. 

No. 17–806. Spokeo, Inc. v. Robins. C. A. 9th Cir. Certio-
rari denied. Reported below: 867 F. 3d 1108. 

No. 17–816. Earley, aka Early v. New Jersey. Super. Ct. 
N. J., App. Div. Certiorari denied. 
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No. 17–827. Wayne County School District v. Frierson, 
Commissioner, Mississippi Department of Revenue. Sup. 
Ct. Miss. Certiorari denied. Reported below: 224 So. 3d 539. 

No. 17–864. McArdle v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 702 Fed. Appx. 497. 

No. 17–884. Hughes, on Behalf of the Estate of Hughes, 
et al. v. Bank of America N. A. C. A. 4th Cir. Certiorari 
denied. Reported below: 697 Fed. Appx. 191. 

No. 17–6161. Davila v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 690 Fed. Appx. 234. 

No. 17–6382. Sharifi v. Alabama. Sup. Ct. Ala. Certio-
rari denied. 

No. 17–6397. Kelley v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 246 So. 3d 1032. 

No. 17–6416. Carrizales-Menchaca v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 693 Fed. 
Appx. 368. 

No. 17–6602. Lotter v. Frakes, Director, Nebraska De-
partment of Correctional Services. C. A. 8th Cir. Certio-
rari denied. 

No. 17–6781. Jordan v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 17–6789. Dara C. v. Tennessee Department of Chil-
dren’s Services. Sup. Ct. Tenn. Certiorari denied. 

No. 17–6796. Rodriguez v. Florida. Sup. Ct. Fla. Certio-
rari denied. Reported below: 219 So. 3d 751. 

No. 17–6797. Wall v. Patent Lode Mining Claims HR–133 
and HR–134 et al. Sup. Ct. Mont. Certiorari denied. Re-
ported below: 388 Mont. 554, 400 P. 3d 221. 

No. 17–6803. Pappas v. Jones, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 17–6810. Robinson et al. v. Chesapeake Bank of 
Maryland et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 691 Fed. Appx. 782. 
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No. 17–6814. Smith v. Florida. Dist. Ct. App. Fla., 4th Dist. 
Certiorari denied. Reported below: 228 So. 3d 572. 

No. 17–6815. Smith v. Haddock, Judge, Circuit Court of 
Alabama, Morgan County, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 17–6816. Sutton v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 161 A. 3d 369. 

No. 17–6818. LoCascio v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 
Reported below: 685 Fed. Appx. 837. 

No. 17–6820. Carbajal v. Colorado. Ct. App. Colo. Cer-
tiorari denied. 

No. 17–6831. Owen v. Atkins, Sheriff, Clark County, 
Washington, et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 695 Fed. Appx. 338. 

No. 17–6836. Miller v. Dunn. C. A. 5th Cir. Certiorari de-
nied. Reported below: 695 Fed. Appx. 799. 

No. 17–6839. Wilson v. Georgia State Prison. C. A. 11th 
Cir. Certiorari denied. 

No. 17–6842. Velthuysen v. Henderson et al. C. A. 6th 
Cir. Certiorari denied. 

No. 17–6846. Baah v. AT&T Corp. et al. C. A. 9th Cir. 
Certiorari denied. 

No. 17–6847. Smith v. Ryan, Director, Arizona Department 
of Corrections, et al. C. A. 9th Cir. Certiorari denied. 

No. 17–6869. Jacobs v. Fogelman Management Group. Ct. 
App. Ga. Certiorari denied. Reported below: 338 Ga. App. 
XXII. 

No. 17–6875. Marinello v. Vannoy, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 17–6885. Thiecke v. Baughman, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 695 Fed. Appx. 209. 

No. 17–6901. Chappell v. Morgan, Warden. C. A. 6th Cir. 
Certiorari denied. 
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No. 17–6905. Reynolds v. California. Ct. App. Cal., 4th 
App. Dist., Div. 3. Certiorari denied. 

No. 17–6921. Sorrell v. Lee, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–6922. Pasha v. United States. C. A. 2d Cir. Cer-
tiorari denied. 

No. 17–6935. Youngblood v. Burt, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–6946. Pancoast v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 17–6950. Massie v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 231 So. 3d 455. 

No. 17–6967. King v. Stewart, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–6969. Gipson v. California. Sup. Ct. Cal. Certio-
rari denied. 

No. 17–6975. Lewis v. Michigan. Ct. App. Mich. Certio-
rari denied. 

No. 17–6997. Linardon v. Gailey, Individually and in His 
Ofcial Capacity as Justice of the District Court of Mid-
dlesex County. C. A. 1st Cir. Certiorari denied. 

No. 17–7033. Nix v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 694 Fed. Appx. 287. 

No. 17–7055. Mayers v. Merit Systems Protection Board. 
C. A. Fed. Cir. Certiorari denied. Reported below: 693 Fed. 
Appx. 902. 

No. 17–7057. Langford v. Amsberry, Superintendent, 
Eastern Oregon Correctional Institution. C. A. 9th Cir. 
Certiorari denied. 

No. 17–7061. Grifn v. Allen, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 17–7071. Reyes v. California. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 
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No. 17–7095. Prince v. Bondi, Attorney General of Flor-
ida, et al. C. A. 11th Cir. Certiorari denied. 

No. 17–7127. Simmons v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 694 Fed. Appx. 925. 

No. 17–7129. Smith v. Kennedy, Warden. Sup. Ct. Ga. 
Certiorari denied. 

No. 17–7134. St. Vallier v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 17–7138. Thompson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 709 Fed. Appx. 758. 

No. 17–7143. Williams v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 17–7147. White v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 2017 IL App (1st) 122371–UB. 

No. 17–7148. McGee v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2017 IL App (1st) 141013–B, 
82 N. E. 3d 611. 

No. 17–7149. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 697 Fed. Appx. 209. 

No. 17–7154. Jones v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 707 Fed. Appx. 317. 

No. 17–7156. Bron v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 709 Fed. Appx. 551. 

No. 17–7162. Anderson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 697 Fed. Appx. 359. 

No. 17–7163. Brown v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2017 IL App (1st) 122651–U. 

No. 17–7164. Parker v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 872 F. 3d 1. 

No. 17–7169. Lamont v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 17–7172. Jones v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 872 F. 3d 483. 
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No. 17–7175. Hansmeier v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 867 F. 3d 807. 

No. 17–7176. Holman v. Illinois. Sup. Ct. Ill. Certiorari 
denied. Reported below: 2017 IL 120655, 91 N. E. 3d 849. 

No. 17–7180. Seminole v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 865 F. 3d 1150. 

No. 17–7182. Blanc v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 708 Fed. Appx. 576. 

No. 17–7186. Braswell v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 704 Fed. Appx. 528. 

No. 17–7190. Rodger v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–7192. Boyland v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 862 F. 3d 279. 

No. 17–7194. Cruz v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 697 Fed. Appx. 407. 

No. 17–7195. Ewing v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 697 Fed. Appx. 407. 

No. 17–7198. Bustamante-Martinez v. United States. 
C. A. 4th Cir. Certiorari denied. Reported below: 697 Fed. 
Appx. 244. 

No. 17–7200. Lozano, aka Lozano Heredia v. United 
States. C. A. 11th Cir. Certiorari denied. Reported below: 
711 Fed. Appx. 934. 

No. 17–7202. Hernandez Almaraz v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 864 F. 3d 1292. 

No. 17–7203. Cvjeticanin v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 704 Fed. Appx. 89. 

No. 17–575. Pennsylvania v. Muniz. Sup. Ct. Pa. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 640 Pa. 699, 164 A. 3d 
1189. 

No. 17–759. Lacy v. BP P. L. C. et al. C. A. 11th Cir. Cer-
tiorari before judgment denied. 
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Rehearing Denied 

No. 17–462. Vasaturo v. Peterka et al., ante, p. 998; 
No. 17–523. Sideris v. Riley & Dever, P. C., ante, p. 1040; 
No. 17–594. Thaw et al. v. Sessions, Attorney General, 

et al., ante, p. 1015; 
No. 17–614. In re Snyder, ante, p. 995; 
No. 17–5712. Dickens v. Hudson Sheraton Corp. LLC 

et al., ante, p. 924; 
No. 17–6211. Edgerton v. United States, ante, p. 967; 

and 
No. 17–6214. Collins et ux. v. Asset Management Spe-

cialists, Inc., et al., ante, p. 1019. Petitions for rehearing 
denied. 

No. 16–9754. Daniel, aka Chesman, aka Chima v. United 
States, ante, p. 866. Motion for leave to fle petition for rehear-
ing denied. 

January 23, 2018 

Miscellaneous Order 

No. 17–1003. Department of Homeland Security et al. v. 
Regents of the University of California et al. C. A. 9th 
Cir. Motion of petitioners to expedite consideration of petition 
for writ of certiorari before judgment granted in part. As re-
spondents have agreed, they will fle their briefs in opposition by 
February 2, 2018. 

January 25, 2018 

Miscellaneous Order 

No. 17A770 (17–7505). Madison v. Alabama. Cir. Ct. Mobile 
County, Ala. Application for stay of execution of sentence of 
death, presented to Justice Thomas, and by him referred to 
the Court, granted pending disposition of the petition for writ of 
certiorari. Should the petition for writ of certiorari be denied, 
this stay shall terminate automatically. In the event the petition 
for writ of certiorari is granted, the stay shall terminate upon 
the issuance of the mandate of this Court. Justice Thomas, 
Justice Alito, and Justice Gorsuch would deny the 
application. 
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January 30, 2018 

Miscellaneous Order 

No. 17–7569 (17A801). In re Rayford. Application for stay 
of execution of sentence of death, presented to Justice Alito, 
and by him referred to the Court, denied. Petition for writ of 
habeas corpus denied. 

Certiorari Denied 

No. 17–7580 (17A807). Rayford v. Davis, Director, Texas 
Department of Criminal Justice, Correctional Institu-
tions Division. C. A. 5th Cir. Application for stay of execution 
of sentence of death, presented to Justice Alito, and by him 
referred to the Court, denied. Certiorari denied. 

February 1, 2018 

Certiorari Denied 

No. 17–7165 (17A792). Battaglia v. Texas. Ct. Crim. App. 
Tex. Application for stay of execution of sentence of death, pre-
sented to Justice Alito, and by him referred to the Court, de-
nied. Certiorari denied. Reported below: 537 S. W. 3d 57. 

No. 17–7646 (17A815). Battaglia v. Davis, Director, Texas 
Department of Criminal Justice, Correctional Institu-
tions Division. C. A. 5th Cir. Application for stay of execution 
of sentence of death, presented to Justice Alito, and by him 
referred to the Court, denied. Certiorari denied. 

February 6, 2018 

Miscellaneous Orders 

No. 17A745. Rucho et al. v. Common Cause et al. D. C. 
M. D. N. C. Motion of appellees to construe the application for 
stay as a jurisdictional statement and for an expedited briefng 
and oral argument schedule denied. Justice Ginsburg and Jus-
tice Sotomayor would grant the motion. 

No. 17A790. North Carolina et al. v. Covington et al. 
D. C. M. D. N. C. Application for stay, presented to The Chief 
Justice, and by him referred to the Court, granted in part and 
denied in part. The District Court's order of January 21, 2018, 
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insofar as it directs revision of House districts in Wake County 
and Mecklenburg County, is stayed pending the timely fling and 
disposition of an appeal in this Court. Justice Thomas and Jus-
tice Alito would grant the application for stay in its entirety. 
Justice Ginsburg and Justice Sotomayor would deny the ap-
plication for stay in its entirety. 

February 9, 2018 

Dismissal Under Rule 46 

No. 17–6843. Talley v. Sevier, Warden. C. A. 7th Cir. 
Certiorari dismissed under this Court's Rule 46. 

February 16, 2018 

Miscellaneous Orders 

No. 16–1454. Ohio et al. v. American Express Co. et al. 
C. A. 2d Cir. [Certiorari granted, ante, p. 931.] Motion of the 
Solicitor General for divided argument granted. 

No. 16–1466. Janus v. American Federation of State, 
County, and Municipal Employees, Council 31, et al. C. A. 
7th Cir. [Certiorari granted, 582 U. S. 966.] Motion of the Solici-
tor General for leave to participate in oral argument as amicus 
curiae and for divided argument granted. Motion of respondents 
for divided argument granted. 

No. 17–21. Lozman v. City of Riviera Beach, Florida. 
C. A. 11th Cir. [Certiorari granted, ante, p. 972.] Motion of 
the Acting Solicitor General for leave to participate in oral argu-
ment as amicus curiae and for divided argument granted. 

February 20, 2018 

Certiorari Granted—Reversed and Remanded. (See No. 17–515, 
ante, p. 133.) 

Certiorari Granted—Vacated and Remanded 

No. 17–733. Murco Wall Products, Inc. v. Galier. Ct. 
Civ. App. Okla. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of Bristol-Myers 
Squibb Co. v. Superior Court of Cal., San Francisco Cty., 582 
U. S. 255 (2017). 
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Certiorari Dismissed 

No. 17–6942. Jones v. Georgia. Sup. Ct. Ga. Motion to sub-
stitute party in place of petitioner, deceased, denied. Petition for 
writ of certiorari dismissed as moot. Reported below: 300 Ga. 
814, 797 S. E. 2d 461. 

No. 17–6981. Davis v. Crafts et al. Ct. App. Idaho. Mo-
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court's Rule 39.8. 

No. 17–7079. Sears v. Florida. Dist. Ct. App. Fla., 3d Dist. 
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court's Rule 39.8. 

No. 17–7128. Sturgis v. Circuit Court of Michigan, Oak-
land County. C. A. 6th Cir. Motion of petitioner for leave to 
proceed in forma pauperis denied, and certiorari dismissed. See 
this Court's Rule 39.8. 

No. 17–7313. Luczak v. Pster et al. C. A. 7th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court's Rule 39.8. 

Miscellaneous Orders. (See also No. 137, Orig., ante, p. 142.) 

No. D–2994. In re Disbarment of Carroll. Disbarment 
entered. [For earlier order herein, see ante, p. 807.] 

No. D–2995. In re Disbarment of Hoffman. Disbarment 
entered. [For earlier order herein, see ante, p. 807.] 

No. D–2996. In re Disbarment of Conway. Disbarment 
entered. [For earlier order herein, see ante, p. 808.] 

No. D–2997. In re Disbarment of Sparrow. Disbarment 
entered. [For earlier order herein, see ante, p. 808.] 

No. D–2998. In re Disbarment of Exum. Disbarment en-
tered. [For earlier order herein, see ante, p. 808.] 

No. D–2999. In re Disbarment of Scott. Disbarment en-
tered. [For earlier order herein, see ante, p. 808.] 

No. D–3000. In re Disbarment of Hoch. Disbarment en-
tered. [For earlier order herein, see ante, p. 808.] 
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No. D–3001. In re Disbarment of Kennedy. Disbarment 
entered. [For earlier order herein, see ante, p. 993.] 

No. D–3002. In re Disbarment of Kellerman. Disbar-
ment entered. [For earlier order herein, see ante, p. 993.] 

No. D–3003. In re Disbarment of Greenman. Disbarment 
entered. [For earlier order herein, see ante, p. 993.] 

No. D–3004. In re Disbarment of Eichenberger. Disbar-
ment entered. [For earlier order herein, see ante, p. 993.] 

No. D–3008. In re Disbarment of Willis. Disbarment en-
tered. [For earlier order herein, see ante, p. 994.] 

No. D–3009. In re Disbarment of Meacham. Disbarment 
entered. [For earlier order herein, see ante, p. 994.] 

No. D–3011. In re Disbarment of Powell. Disbarment 
entered. [For earlier order herein, see ante, p. 994.] 

No. D–3012. In re Disbarment of Graham. Disbarment 
entered. [For earlier order herein, see ante, p. 994.] 

No. 17M80. Stoller v. City of Phoenix, Arizona, et al.; 
No. 17M81. Sparks v. Bell et al.; 
No. 17M82. Sheppard v. Ohio Board of Regents et al.; 
No. 17M83. Ross v. Rockwell Automation, Inc., et al.; and 
No. 17M84. Clark v. Lafayette Place Lofts et al. Mo-

tions to direct the Clerk to fle petitions for writs of certiorari 
out of time denied. 

No. 17–130. Lucia et al. v. Securities and Exchange 
Commission. C. A. D. C. Cir. [Certiorari granted, ante, p. 1089.] 
Motion of petitioners to dispense with printing joint appendix 
granted. 

No. 17–155. Hughes v. United States. C. A. 11th Cir. 
[Certiorari granted, ante, p. 1036.] Motion of Law Professors in 
support of neither party for leave to fle brief as amici curiae 
granted. 

No. 17–5716. Koons et al. v. United States. C. A. 8th Cir. 
[Certiorari granted, ante, p. 1037.] Motion of petitioners for 
leave to fle supplemental volume of the joint appendix under 
seal granted. 
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No. 17–5989. Stukes v. Virginia Employment Commission 
et al. Sup. Ct. Va. Motion of petitioner for reconsideration of 
order denying leave to proceed in forma pauperis [ante, p. 995] 
denied. 

No. 17–6282. Boyce v. Arizona. Ct. App. Ariz. Motion of 
petitioner for reconsideration of order denying leave to proceed 
in forma pauperis [ante, p. 1037] denied. 

No. 17–6685. Hamilton v. Colorado (two judgments). Ct. 
App. Colo. Motion of petitioner for reconsideration of order de-
nying leave to proceed in forma pauperis [ante, p. 1048] denied. 

No. 17–6954. Bernstein v. Wells Fargo Bank, N. A., et al. 
C. A. 11th Cir.; 

No. 17–7019. Reeves v. Green. C. A. 4th Cir.; 
No. 17–7121. West v. Rieth et al. C. A. 5th Cir.; and 
No. 17–7123. Eakins v. Wilson et al. Ct. Civ. App. Ala. 

Motions of petitioners for leave to proceed in forma pauperis 
denied. Petitioners are allowed until March 13, 2018, within 
which to pay the docketing fees required by Rule 38(a) and to 
submit petitions in compliance with Rule 33.1 of the Rules of 
this Court. 

No. 17–7274. In re Chipley; 
No. 17–7397. In re Oliver; 
No. 17–7466. In re Cervantes; and 
No. 17–7485. In re Rodarte. Petitions for writs of habeas 

corpus denied. 

No. 17–7379. In re Saccoccia. Petition for writ of habeas 
corpus denied. Justice Kagan took no part in the consideration 
or decision of this petition. 

No. 17–7388. In re Davis; and 
No. 17–7508. In re Young. Motions of petitioners for leave 

to proceed in forma pauperis denied, and petitions for writs of 
habeas corpus dismissed. See this Court's Rule 39.8. 

No. 17–805. In re George; 
No. 17–857. In re Shane et al.; 
No. 17–929. In re Junk et al.; 
No. 17–7016. In re Newton; 
No. 17–7060. In re Charles; 
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No. 17–7102. In re Frederick; and 
No. 17–7130. In re Armstrong. Petitions for writs of man-

damus denied. 

No. 17–7158. In re Colen. Petition for writ of mandamus 
and/or prohibition denied. 

No. 17–7367. In re Cabello. Petition for writ of prohibi-
tion denied. 

Certiorari Denied 

No. 16–928. Stemtech International, Inc., fka Stemtech 
HealthSciences, Inc. v. Leonard, dba APL Microscopic. 
C. A. 3d Cir. Certiorari denied. Reported below: 834 F. 3d 376. 

No. 17–334. Center for Regulatory Reasonableness v. 
Environmental Protection Agency. C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 849 F. 3d 453. 

No. 17–380. CONSOL Energy Inc. et al. v. Equal Employ-
ment Opportunity Commission. C. A. 4th Cir. Certiorari de-
nied. Reported below: 860 F. 3d 131. 

No. 17–469. Silais v. Sessions, Attorney General. C. A. 
7th Cir. Certiorari denied. Reported below: 855 F. 3d 736. 

No. 17–526. City of Rockingham, North Carolina, et al. 
v. Federal Energy Regulatory Commission et al. C. A. 
4th Cir. Certiorari denied. Reported below: 702 Fed. Appx. 106. 

No. 17–531. Oak Harbor Freight Lines, Inc. v. National 
Labor Relations Board. C. A. D. C. Cir. Certiorari denied. 
Reported below: 855 F. 3d 436. 

No. 17–537. Mercury Casualty Co. et al. v. Jones, Cali-
fornia Insurance Commissioner, et al. Ct. App. Cal., 3d 
App. Dist. Certiorari denied. Reported below: 8 Cal. App. 5th 
561, 214 Cal. Rptr. 3d 313. 

No. 17–542. Southern California Alliance of Publicly 
Owned Treatment Works v. Environmental Protection 
Agency et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 853 F. 3d 1076. 

No. 17–546. Coleman v. Virginia. Sup. Ct. Va. Certiorari 
denied. 
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No. 17–560. Idaho v. Windom. Sup. Ct. Idaho. Certiorari 
denied. Reported below: 162 Idaho 417, 398 P. 3d 150. 

No. 17–576. Salouha et al. v. United States. C. A. 6th 
Cir. Certiorari denied. Reported below: 869 F. 3d 429. 

No. 17–578. Cacciapalle et al. v. Federal Housing Fi-
nance Agency et al.; 

No. 17–580. Perry Capital LLC et al. v. Mnuchin, Secre-
tary of the Treasury, et al.; and 

No. 17–591. Fairholme Funds, Inc., et al. v. Federal 
Housing Finance Agency et al. C. A. D. C. Cir. Certiorari 
denied. Reported below: 864 F. 3d 591. 

No. 17–592. Fraternal Order of Police, Lodge 189 Labor 
Committee v. National Railroad Passenger Corporation. 
C. A. D. C. Cir. Certiorari denied. Reported below: 855 F. 3d 
335. 

No. 17–624. Ponzo v. United States. C. A. 1st Cir. Certio-
rari denied. Reported below: 853 F. 3d 558. 

No. 17–632. Phillips v. UAW International et al. C. A. 
6th Cir. Certiorari denied. Reported below: 854 F. 3d 323. 

No. 17–634. Carter v. Colorado. Sup. Ct. Colo. Certiorari 
denied. Reported below: 398 P. 3d 124. 

No. 17–637. FTS USA, LLC, et al. v. Monroe et al., Indi-
vidually and on Behalf of All Others Similarly Situated. 
C. A. 6th Cir. Certiorari denied. Reported below: 860 F. 3d 389. 

No. 17–641. CareFirst, Inc., et al. v. Attias et al. C. A. 
D. C. Cir. Certiorari denied. Reported below: 865 F. 3d 620. 

No. 17–672. Keiran et ux. v. Home Capital, Inc., et al. 
C. A. 8th Cir. Certiorari denied. Reported below: 858 F. 3d 
1127. 

No. 17–683. North Carolina v. Alcoa Power Generating, 
Inc., et al. C. A. 4th Cir. Certiorari denied. Reported below: 
853 F. 3d 140. 

No. 17–694. Ritz-Carlton Development Co., Inc., et al. v. 
Narayan et al. Sup. Ct. Haw. Certiorari denied. Reported 
below: 140 Haw. 343, 400 P. 3d 544. 
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No. 17–699. National Railroad Passenger Corporation v. 
Union Pacic Railroad Co.; and 

No. 17–714. National Association of Railroad Passen-
gers et al. v. Union Pacic Railroad Co. et al. C. A. 8th 
Cir. Certiorari denied. Reported below: 863 F. 3d 816. 

No. 17–700. National Organization of Veterans’ Advo-
cates, Inc. v. Shulkin, Secretary of Veterans Affairs. 
C. A. Fed. Cir. Certiorari denied. Reported below: 809 F. 3d 
1359. 

No. 17–719. Bauer et al. v. Becerra, Attorney General 
of California, et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 858 F. 3d 1216. 

No. 17–750. Madison County, Illinois, et al. v. Pittman. 
C. A. 7th Cir. Certiorari denied. Reported below: 863 F. 3d 734. 

No. 17–753. Soto Enterprises, Inc., dba Miracle Deliv-
ery Armored Services v. City of Albuquerque, New Mex-
ico. C. A. 10th Cir. Certiorari denied. Reported below: 864 
F. 3d 1089. 

No. 17–757. McGehee et al. v. Kentucky Transportation 
Cabinet, Department of Highways. Ct. App. Ky. Certio-
rari denied. 

No. 17–769. Filson, Warden v. Petrocelli. C. A. 9th Cir. 
Certiorari denied. Reported below: 869 F. 3d 710. 

No. 17–774. Martin v. AK Steel Corp. et al. C. A. 6th 
Cir. Certiorari denied. 

No. 17–789. Renteria et al. v. Superior Court of Cali-
fornia, Tulare County, et al. Ct. App. Cal., 5th App. Dist. 
Certiorari denied. 

No. 17–790. Vechery v. Cottet-Moine. Sup. Ct. Va. Cer-
tiorari denied. 

No. 17–792. King v. Quint. Ct. App. Cal., 4th App. Dist., Div. 
1. Certiorari denied. 

No. 17–793. Josephine Havlak Photographer, Inc., et al. 
v. Village of Twin Oaks, Missouri, et al. C. A. 8th Cir. 
Certiorari denied. Reported below: 864 F. 3d 905. 
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No. 17–798. Holbrook v. Ronnies LLC. Dist. Ct. App. Fla., 
4th Dist. Certiorari denied. 

No. 17–800. McNeil et ux. v. Arnold, Judge, Circuit 
Court of Saline County, Arkansas, et al. Sup. Ct. Ark. 
Certiorari denied. 

No. 17–808. Huimin Song et al. v. County of Santa 
Clara, California, et al. C. A. 9th Cir. Certiorari denied. 
Reported below: 705 Fed. Appx. 492. 

No. 17–810. Ramon Tarango, aka Tarango v. Sessions, At-
torney General. C. A. 5th Cir. Certiorari denied. Reported 
below: 697 Fed. Appx. 318. 

No. 17–813. Barth et ux. v. Walt Disney Parks & Resorts 
U. S., Inc., et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 697 Fed. Appx. 119. 

No. 17–814. Golb v. Schneiderman, Attorney General of 
New York. C. A. 2d Cir. Certiorari denied. Reported below: 
870 F. 3d 89. 

No. 17–815. Vazquez v. City of Allentown, Pennsylvania, 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 689 
Fed. Appx. 695. 

No. 17–822. Feng Li v. Peng, as Administratrix of the 
Estate of Peng, et al. Super. Ct. N. J., App. Div. Certio-
rari denied. 

No. 17–823. Von Maack v. Wyckoff Heights Medical Cen-
ter et al. App. Div., Sup. Ct. N. Y., 3d Jud. Dept. Certiorari 
denied. Reported below: 143 App. Div. 3d 1019, 38 N. Y. S. 3d 
447. 

No. 17–824. Payn v. Kelley et al. C. A. 10th Cir. Certio-
rari denied. Reported below: 702 Fed. Appx. 730. 

No. 17–829. Saskatchewan Mutual Insurance Co. v. CE 
Design, Ltd. C. A. 7th Cir. Certiorari denied. Reported 
below: 865 F. 3d 537. 

No. 17–833. Lucas v. Colorado State Public Defender 
et al. C. A. 10th Cir. Certiorari denied. Reported below: 705 
Fed. Appx. 700. 
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No. 17–837. Drexler v. Brown. Dist. Ct. Colo., Denver 
County. Certiorari denied. 

No. 17–841. Ten’s Cabaret, Inc., fka Stringfellow’s of 
New York, Inc., et al. v. City of New York, New York, 
et al.; and 

No. 17–844. JGJ Merchandise Corp. v. City of New York, 
New York, et al. Ct. App. N. Y. Certiorari denied. Re-
ported below: 29 N. Y. 3d 340, 79 N. E. 3d 461. 

No. 17–845. Husain v. Layng. C. A. 7th Cir. Certiorari de-
nied. Reported below: 866 F. 3d 832. 

No. 17–846. Almond et al. v. Singing River Health Sys-
tem et al. C. A. 5th Cir. Certiorari denied. Reported below: 
865 F. 3d 285. 

No. 17–847. Home Care Providers, Inc., et al. v. Hem-
melgarn et al. C. A. 7th Cir. Certiorari denied. Reported 
below: 861 F. 3d 615. 

No. 17–848. Werkheiser v. Pocono Township Board of Su-
pervisors et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 704 Fed. Appx. 156. 

No. 17–853. Wilson v. Aldridge, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 697 Fed. Appx. 196. 

No. 17–854. Zokaites v. Lansaw et ux. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 853 F. 3d 657. 

No. 17–856. Layne v. Brewer, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–858. Finch v. Allstate Property & Casualty In-
surance Co. C. A. 11th Cir. Certiorari denied. Reported 
below: 705 Fed. Appx. 783. 

No. 17–860. Bernard et al. v. East Stroudsburg Univer-
sity et al. C. A. 3d Cir. Certiorari denied. Reported below: 
700 Fed. Appx. 159. 

No. 17–861. Curwood, Inc. v. Roberts Technology Group, 
Inc. C. A. 3d Cir. Certiorari denied. Reported below: 695 
Fed. Appx. 48. 
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No. 17–865. Coggins et al., dba Cherokee Bear Zoo v. 
Hill et al. C. A. 4th Cir. Certiorari denied. Reported below: 
867 F. 3d 499. 

No. 17–866. Ornstein v. Bank of New York Mellon. Ct. 
App. Ariz. Certiorari denied. 

No. 17–868. Bryan v. Shulkin, Secretary of Veterans 
Affairs. C. A. Fed. Cir. Certiorari denied. 

No. 17–870. Pou v. California. Ct. App. Cal., 2d App. Dist., 
Div. 5. Certiorari denied. Reported below: 11 Cal. App. 5th 143, 
216 Cal. Rptr. 3d 920. 

No. 17–873. Vasquez-Ramirez v. Sessions, Attorney Gen-
eral. C. A. 11th Cir. Certiorari denied. Reported below: 707 
Fed. Appx. 626. 

No. 17–875. Cantrell et al. v. Capital One, N. A. C. A. 
9th Cir. Certiorari denied. Reported below: 693 Fed. Appx. 699. 

No. 17–876. Medina-Leon, aka Medina v. Sessions, Attor-
ney General. C. A. 5th Cir. Certiorari denied. 

No. 17–877. Long v. Texas. Ct. Crim. App. Tex. Certiorari 
denied. Reported below: 535 S. W. 3d 511. 

No. 17–879. Smyth-Riding v. Sciences & Engineering 
Services, LLC, et al. C. A. 4th Cir. Certiorari denied. Re-
ported below: 699 Fed. Appx. 146. 

No. 17–880. Blough v. Nazaretian et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 704 Fed. Appx. 820. 

No. 17–881. Scott Timber Co. et al. v. Oregon Wild et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 690 Fed. 
Appx. 987. 

No. 17–882. Raiser v. Tri-City Healthcare District 
et al. Ct. App. Cal., 4th App. Dist., Div. 1. Certiorari denied. 

No. 17–885. Farhoumand v. Clarke, Director, Virginia 
Department of Corrections. C. A. 4th Cir. Certiorari de-
nied. Reported below: 697 Fed. Appx. 200. 

No. 17–888. Hernandez, Individually and as Personal 
Representative of the Estate of Hernandez, Deceased, 
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et al. v. Kroger Texas, L. P. Ct. App. Tex., 1st Dist. Certio-
rari denied. 

No. 17–891. Bobertz et al. v. Cushman & Wakeeld of 
California, Inc., et al. Ct. App. Cal., 2d App. Dist., Div. 8. 
Certiorari denied. 

No. 17–892. Body By Cook, Inc., et al. v. State Farm Mu-
tual Automobile Insurance et al. C. A. 5th Cir. Certiorari 
denied. Reported below: 869 F. 3d 381. 

No. 17–893. United States ex rel. Brooks v. Ormsby 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 869 
F. 3d 356. 

No. 17–894. Birch Ventures, LLC, et al. v. United 
States. C. A. 9th Cir. Certiorari denied. Reported below: 859 
F. 3d 684. 

No. 17–896. Hines v. Porch et al. Sup. Ct. Ala. Certiorari 
denied. Reported below: 251 So. 3d 6. 

No. 17–898. Meyer v. Shulkin, Secretary of Veterans 
Affairs. C. A. 2d Cir. Certiorari denied. Reported below: 
710 Fed. Appx. 453. 

No. 17–899. McMillan v. Commissioner of Internal Reve-
nue. C. A. 9th Cir. Certiorari denied. Reported below: 697 
Fed. Appx. 489. 

No. 17–907. McMunn, Personal Representative of the 
Estate of Myers, et al. v. Babcock & Wilcox Power Gener-
ation Group, Inc., et al. C. A. 3d Cir. Certiorari denied. 
Reported below: 869 F. 3d 246. 

No. 17–916. Johnson et al. v. Commission on Presidential 
Debates et al. C. A. D. C. Cir. Certiorari denied. Reported 
below: 869 F. 3d 976. 

No. 17–919. Sedlak v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 697 Fed. Appx. 667. 

No. 17–920. Ruiz et al. v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 698 Fed. Appx. 978. 

No. 17–921. Safety National Casualty Corp. v. Los 
Angeles Unied School District. Ct. App. Cal., 2d App. 
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Dist., Div. 8. Certiorari denied. Reported below: 13 Cal. App. 
5th 471, 220 Cal. Rptr. 3d 546. 

No. 17–926. Breck v. Hernandez et al. Sup. Ct. Nev. 
Certiorari denied. Reported below: 133 Nev. 992, 403 P. 3d 683. 

No. 17–927. Kerrigan v. Otsuka America Pharmaceuti-
cal, Inc., et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 706 Fed. Appx. 769. 

No. 17–947. Jackson v. Colorado. Ct. App. Colo. Certio-
rari denied. 

No. 17–954. Chafn v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2016 IL App (1st) 143962–U. 

No. 17–960. Illinois Bible Colleges Assn. et al. v. Cross, 
Chair of the Illinois Board of Higher Education. C. A. 
7th Cir. Certiorari denied. Reported below: 870 F. 3d 631. 

No. 17–964. Mercer v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 17–966. Prota v. Regents of the University of Col-
orado et al. C. A. 10th Cir. Certiorari denied. Reported 
below: 709 Fed. Appx. 917. 

No. 17–992. Hanlon v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 694 Fed. Appx. 758. 

No. 17–994. Ferriero v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 866 F. 3d 107. 

No. 17–998. Lombardo v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 860 F. 3d 547. 

No. 17–1004. Tarver v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 712 Fed. Appx. 885. 

No. 17–1010. Dowling v. Pension Plan for Salaried Em-
ployees of Union Pacic Corporation and Afliates 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 871 
F. 3d 239. 

No. 17–1020. Lyles v. Medtronic Sofamor Danek, USA, 
Inc. C. A. 5th Cir. Certiorari denied. Reported below: 871 
F. 3d 305. 
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No. 17–5165. Serrano v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 856 F. 3d 210. 

No. 17–5538. Johnson v. Lamas et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 850 F. 3d 119. 

No. 17–5563. Jackson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 853 F. 3d 436. 

No. 17–5676. Lee v. ING Groep, N. V., et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 671 Fed. Appx. 945. 

No. 17–6015. Hughes v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 688 Fed. Appx. 889. 

No. 17–6105. Turner v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 698 Fed. Appx. 803. 

No. 17–6146. Cadet v. Florida Department of Correc-
tions. C. A. 11th Cir. Certiorari denied. Reported below: 853 
F. 3d 1216. 

No. 17–6151. Rayner v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 153 A. 3d 1049. 

No. 17–6225. Miers v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 686 Fed. Appx. 838. 

No. 17–6247. Jackson v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 692 Fed. Appx. 298. 

No. 17–6323. Ellis v. Raemisch, Executive Director, Col-
orado Department of Corrections, et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 872 F. 3d 1064. 

No. 17–6404. Agrueta-Vasquez, aka Argueta-Vasquez v. 
United States. C. A. 5th Cir. Certiorari denied. Reported 
below: 697 Fed. Appx. 419. 

No. 17–6424. Maida v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 703 Fed. Appx. 773. 

No. 17–6426. Nunez-Garcia v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 685 Fed. Appx. 220. 

No. 17–6434. Fletcher v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 858 F. 3d 501. 
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No. 17–6459. Samples v. Ballard, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 860 F. 3d 266. 

No. 17–6509. Bautista v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 699 Fed. Appx. 449. 

No. 17–6521. A. I. v. M. A. Super. Ct. N. J., App. Div. Cer-
tiorari denied. 

No. 17–6523. Lomax v. Superior Court of California, Los 
Angeles County. Ct. App. Cal., 2d App. Dist., Div. 5. Certio-
rari denied. 

No. 17–6606. Diaz v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 854 F. 3d 197. 

No. 17–6649. Nicholson v. City of Peoria, Illinois, et al. 
C. A. 7th Cir. Certiorari denied. Reported below: 860 F. 3d 520. 

No. 17–6742. Sivongxxay v. California. Sup. Ct. Cal. 
Certiorari denied. Reported below: 3 Cal. 5th 151, 396 P. 3d 424. 

No. 17–6798. Kirk v. Missouri (Reported below: 520 S. W. 3d 
443); and Nelson v. Missouri (521 S. W. 3d 229). Sup. Ct. Mo. 
Certiorari denied. 

No. 17–6802. Orozco-Madrigal v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 698 Fed. Appx. 483. 

No. 17–6808. Hughley v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 691 Fed. Appx. 278. 

No. 17–6819. Ledford v. Sellers, Warden. Sup. Ct. Ga. 
Certiorari denied. 

No. 17–6825. Hutto v. Mississippi. Sup. Ct. Miss. Certio-
rari denied. Reported below: 227 So. 3d 963. 

No. 17–6848. Gutierrez Hernandez v. McFadden, War-
den. C. A. 4th Cir. Certiorari denied. Reported below: 701 
Fed. Appx. 195. 

No. 17–6863. Platsky v. National Security Agency et al. 
C. A. 2d Cir. Certiorari denied. 

No. 17–6867. Norton v. Sloan, Warden. C. A. 6th Cir. 
Certiorari denied. 
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No. 17–6868. Lopez v. Delaware. Sup. Ct. Del. Certiorari 
denied. Reported below: 861 A. 2d 1245. 

No. 17–6872. Lomack v. Farris, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 693 Fed. Appx. 757. 
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No. 17–7380. Jeczalik v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–7381. Camacho v. English, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 872 F. 3d 811. 

No. 17–7389. Springer et al. v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 866 F. 3d 949. 

No. 17–7390. Sasaki v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–7395. Ortiz-Martinez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 692 Fed. Appx. 768. 

No. 17–7398. Larkin v. Hawkins, Correctional Adminis-
trator, Nash Correctional Institution, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 698 Fed. Appx. 122. 

No. 17–7405. Bishop v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 677 Fed. Appx. 409. 

No. 17–7408. Easter v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 689 Fed. Appx. 465. 

No. 17–7409. Fryer v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 2017 IL App (1st) 141409–U. 

No. 17–7413. Spencer v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 873 F. 3d 1. 

No. 17–7415. Hale v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 705 Fed. Appx. 876. 

No. 17–7417. Forsythe v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 711 Fed. Appx. 674. 

No. 17–7419. Harrison v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 698 Fed. Appx. 197. 
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No. 17–7421. Roberts v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 692 Fed. Appx. 803. 

No. 17–7422. Jefferson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 698 Fed. Appx. 762. 

No. 17–7427. Shreeves v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 698 Fed. Appx. 131. 

No. 17–7429. Hawkins v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 695 Fed. Appx. 720. 

No. 17–7430. Williams v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 17–7432. Wood v. United States. C. A. 3d Cir. Certio-
rari denied. 

No. 17–7433. Tinajero-Porras v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 697 Fed. Appx. 
609. 

No. 17–7435. Williamson v. Morehead State University 
et al. Ct. App. Ky. Certiorari denied. 

No. 17–7439. Titus v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 2017 IL App (1st) 150334–U. 

No. 17–7440. Maldonado-Franco v. United States. C. A. 
11th Cir. Certiorari denied. 

No. 17–7441. Davis v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 873 F. 3d 343. 

No. 17–7443. Chavez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 712 Fed. Appx. 963. 

No. 17–7446. Pyles v. United States. C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 862 F. 3d 82. 

No. 17–7448. Martinez-Hernandez v. United States. 
C. A. 5th Cir. Certiorari denied. 

No. 17–7452. St. Ange v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 
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No. 17–7453. Pope v. Perdue. C. A. 7th Cir. Certiorari 
denied. 

No. 17–7455. Joye v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 696 Fed. Appx. 128. 

No. 17–7456. Long v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 870 F. 3d 741. 

No. 17–7460. Smith v. Meko, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 709 Fed. Appx. 341. 

No. 17–7461. Scott v. United States. C. A. 9th Cir. Cer-
tiorari denied. 

No. 17–7462. Herrington v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 719 Fed. Appx. 106. 

No. 17–7468. McCain v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 697 Fed. Appx. 539. 

No. 17–7469. Harris v. United States. C. A. 1st Cir. Cer-
tiorari denied. 

No. 17–7471. Glasgow v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 675 Fed. Appx. 237. 

No. 17–7472. Harris v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2016 IL App (1st) 141206–U. 

No. 17–7473. Fillingham v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 867 F. 3d 531. 

No. 17–7475. Biddles v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 707 Fed. Appx. 461. 

No. 17–7477. Robinson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 704 Fed. Appx. 857. 

No. 17–7482. Smith v. Jarvis, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 697 Fed. Appx. 616. 

No. 17–7487. Martinez v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 865 F. 3d 842. 

No. 17–7488. Duncan v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 172 A. 3d 459. 
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No. 17–7489. Contreras v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 874 F. 3d 280. 

No. 17–7493. Beltran-Cervantes v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 711 Fed. Appx. 211. 

No. 17–7495. Jones v. Wilson, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 686 Fed. Appx. 237. 

No. 17–7500. Robinson v. United States. Ct. App. D. C. 
Certiorari denied. 

No. 17–7501. Scotton v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–7502. McMaster v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 17–7510. Villarruel-Quintanilla v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 677 Fed. 
Appx. 391. 

No. 17–7519. Keown v. Massachusetts. Sup. Jud. Ct. Mass. 
Certiorari denied. Reported below: 478 Mass. 232, 84 N. E. 3d 
820. 

No. 17–7523. Smith v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 705 Fed. Appx. 650. 

No. 17–7529. Barbosa v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 698 Fed. Appx. 206. 

No. 17–7531. Costello v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 720 Fed. Appx. 120. 

No. 17–342. Silvester et al. v. Becerra, Attorney Gen-
eral of California. C. A. 9th Cir. Certiorari denied. Re-
ported below: 843 F. 3d 816. 

Justice Thomas, dissenting. 

The Second Amendment protects “the right of the people to 
keep and bear Arms,” and the Fourteenth Amendment requires 
the States to respect that right, McDonald v. Chicago, 561 U. S. 
742, 749–750 (2010) (plurality opinion); id., at 805 (Thomas, J., 
concurring in part and concurring in judgment). Because the 
right to keep and bear arms is enumerated in the Constitution, 
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courts cannot subject laws that burden it to mere rational-basis 
review. District of Columbia v. Heller, 554 U. S. 570, 628, n. 27 
(2008). 

But the decision below did just that. Purporting to apply in-
termediate scrutiny, the Court of Appeals upheld California's 10-
day waiting period for frearms based solely on its own “common 
sense.” Silvester v. Harris, 843 F. 3d 816, 828 (CA9 2016). It 
did so without requiring California to submit relevant evidence, 
without addressing petitioners' arguments to the contrary, and 
without acknowledging the District Court's factual fndings. This 
deferential analysis was indistinguishable from rational-basis re-
view. And it is symptomatic of the lower courts' general failure 
to afford the Second Amendment the respect due an enumerated 
constitutional right. 

If a lower court treated another right so cavalierly, I have little 
doubt that this Court would intervene. But as evidenced by our 
continued inaction in this area, the Second Amendment is a disfa-
vored right in this Court. Because I do not believe we should 
be in the business of choosing which constitutional rights are 
“really worth insisting upon,” Heller, supra, at 634, I would have 
granted certiorari in this case. 

I 

When the average person wants to buy a frearm in California, 
he must wait 10 days before the seller can give it to him. Cal. 
Penal Code Ann. §§ 26815 (West 2012), 27540 (West Cum. Supp. 
2018). This 10-day waiting period applies to all types of frearms. 
But it has exceptions for certain purchasers, including peace off-
cers, § 26950 (West 2012), and special permit holders, § 26965. 

California's waiting period is the second longest in the country. 
Besides California, only eight States and the District of Columbia 
have any kind of waiting period. Four of those jurisdictions have 
waiting periods for all frearms.1 The other fve have waiting 

1 See Haw. Rev. Stat. Ann. § 134–2(e) (Cum. Supp. 2016) (14 days); Ill. 
Comp. Stat., ch. 720, § 5/24–3(A)(g) (West 2016) (3 days for handguns, 1 
day for long guns); R. I. Gen. Laws §§ 11–47–35(a)(1) (Supp. 2016), 11–47– 
35.1 (2002), 11–47–35.2 (7 days); D. C. Code § 22–4508 (Cum. Supp. 2017) 
(10 days). 
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periods for only certain types of frearms.2 Previous versions of 
California's waiting period likewise were limited to handguns.3 

California enacted its current waiting period for two reasons. 
First, the waiting period gives state authorities time to run a 
background check. In addition to the background check required 
by federal law, 18 U. S. C. § 922(t), California requires its own 
background check, searching at least six databases to confrm a 
purchaser's identity, gun ownership, legal history, and mental 
health. One of those databases, the Automated Firearms System 
(AFS), collects reports to help determine who possesses a given 
gun at a given time. Second, California's waiting period creates 
a “cooling off” period. The 10-day window gives individuals who 
might use a frearm to harm themselves or others an opportunity 
to calm down. 

Petitioners Jeff Silvester and Brandon Combs are lawful gun 
owners who live in California. They, along with two nonprofts, 
fled a lawsuit challenging the constitutionality of California's 
waiting period under the Second Amendment. Specifcally, peti-
tioners allege that the waiting period is unconstitutional as ap-
plied to “subsequent purchasers”—individuals who already own a 
frearm according to California's AFS database and individuals 
who have a valid concealed-carry license. 

A 

After a 3-day bench trial, the District Court entered judgment 
for petitioners. Silvester v. Harris, 41 F. Supp. 3d 927, 934– 
935 (ED Cal. 2014). Applying intermediate scrutiny, the District 
Court concluded that California's waiting period was not reason-
ably tailored to promote an important governmental interest. 
Regarding background checks, the District Court found that 20 
percent of background checks are autoapproved and take less than 
two hours to complete. Id., at 964. The other 80 percent take 
longer, id., at 954, but petitioners did not challenge the back-

2 See Fla. Stat. § 790.0655 (2017) (3 days for handguns); Iowa Code Ann. 
§ 724.20 (West Cum. Supp. 2017) (3 days for handguns); Md. Pub. Saf. Code 
Ann. §§ 5–123 (2011), 5–124, 5–101(r) (Supp. 2017) (7 days for handguns and 
“assault weapons”); Minn. Stat. § 624.7132 (2016) (5 business days for hand-
guns and “semiautomatic military-style assault weapon[s]”); N. J. Stat. Ann. 
§ 2C:58–2(a)(5)(a) (West 2016) (7 days for handguns). 

3 See 1975 Cal. Stats. ch. 997 (15 days); 1965 Cal. Stats. ch. 1007 (5 days); 
1955 Cal. Stats. chs. 1521–1522 (3 days); 1923 Cal. Stats. ch. 339, § 10 (1 day). 
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ground checks or the time it takes to complete them. Id., at 968, 
and n. 38. 

That left the cooling-off period. After reviewing California's 
studies on the relationship between waiting periods and gun casu-
alties, the District Court found them inconclusive. See id., at 
954–955. The District Court also noted that the studies “seem 
to assume that the individual does not already possess a frearm.” 
Id., at 966. California submitted “no evidence” about subsequent 
purchasers, which was signifcant because a waiting period “will 
not deter an individual from committing impulsive acts of violence 
with a separate frearm that is already in his or her possession.” 
Id., at 965–966. Even if some cooling-off period is necessary, 
California made no “attempt to defend a 10-day waiting period,” 
and the background-check process will “naturally” create “a wait-
ing period of at least 1-day” for 80 percent of purchasers. Ibid. 
The District Court also found that individuals who meet Califor-
nia's requirements for a concealed-carry license are uniquely “un-
likely” to “engage in impulsive acts of violence.” Id., at 969. 

California argued that a waiting period could still work for 
subsequent purchasers in some circumstances, but the District 
Court rejected this argument as overly speculative. While a sub-
sequent purchaser's frearm could be lost, stolen, or broken, Cali-
fornia submitted “no evidence . . . to quantify” how often this 
occurs. Id., at 966. And state authorities could always check 
the AFS database to determine whether a subsequent purchaser 
still had a frearm—a reliable method that law enforcement off-
cers use in the feld. Id., at 966–967. Further, California did 
not prove that waiting periods deter subsequent purchasers who 
want to buy a larger capacity gun. California's expert identifed 
only one anecdotal example of a subsequent purchaser who had 
committed an act of gun violence, and the expert conceded that 
a waiting period would not have deterred that individual. Id., at 
966, n. 35. 

B 
The Court of Appeals for the Ninth Circuit reversed. 843 

F. 3d, at 829. The Ninth Circuit spent most of its opinion summa-
rizing the background of this litigation, Circuit precedent on the 
Second Amendment, and this Court's decision in Heller (including 
the dissent). See 843 F. 3d, at 819–826. The Ninth Circuit then 
concluded that “the test for intermediate scrutiny from First 
Amendment cases” applies to California's waiting period. Id., at 
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821; see id., at 826–827. Stressing that this test is “not a strict 
one,” the Ninth Circuit held that California's law prevents gun 
violence by creating a cooling-off period. Id., at 827. Although 
California's studies did not isolate the effect of waiting periods on 
subsequent purchasers, those studies “confrm the common sense 
understanding” that cooling-off periods deter violence and self-
harm—an understanding that “is no less true” for subsequent 
purchasers. Id., at 828. 

The assumption that subsequent purchasers would just use the 
gun they already own was “not warranted,” the Ninth Circuit 
concluded. Ibid. While it assumed that the AFS database 
would accurately report whether a subsequent purchaser still 
owns a gun, id., at 826, the Ninth Circuit noted that a subsequent 
purchaser “may want to purchase a larger capacity weapon that 
will do more damage when fred into a crowd,” id., at 828. That 
possibility was enough for the Ninth Circuit to uphold California's 
waiting period, since intermediate scrutiny requires “only that 
the regulation `promot[e] a substantial government interest that 
would be achieved less effectively absent the regulation.' ” Id., 
at 829. 

II 

The Second Amendment guarantees “a personal right to keep 
and bear arms for lawful purposes.” McDonald, 561 U. S., at 780 
(plurality opinion). This Court has not defnitively resolved the 
standard for evaluating Second Amendment claims. Heller did 
not need to resolve it because the law there failed “any of the 
standards of scrutiny that we have applied to enumerated consti-
tutional rights.” 554 U. S., at 628. After Heller, the Courts of 
Appeals generally evaluate Second Amendment claims under in-
termediate scrutiny. See Miller, Text, History, and Tradition: 
What the Seventh Amendment Can Teach Us About the Second, 
122 Yale L. J. 852, 867 (2013). Several jurists disagree with this 
approach, suggesting that courts should instead ask whether the 
challenged law complies with the text, history, and tradition of 
the Second Amendment. See, e. g., Tyler v. Hillsdale County 
Sheriff 's Dept., 837 F. 3d 678, 702–703 (CA6 2016) (en banc) (Bat-
chelder, J., concurring in most of judgment); Houston v. New Or-
leans, 675 F. 3d 441, 451–452 (Elrod, J., dissenting), opinion with-
drawn and superseded on reh'g, 682 F. 3d 361 (CA5 2012) (per 
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curiam); Heller v. District of Columbia, 670 F. 3d 1244, 1271 
(CADC 2011) (Kavanaugh, J., dissenting).4 

Although Heller did not defnitively resolve the standard for 
evaluating Second Amendment claims, it rejected two proposed 
standards. The Court frst rejected a “freestanding `interest-
balancing' approach,” which would have weighed a law's burdens 
on Second Amendment rights against the governmental interests 
it promotes. 554 U. S., at 634. “The very enumeration of the 
[Second Amendment] right,” Heller explained, eliminates courts' 
power “to decide on a case-by-case basis whether the right is 
really worth insisting upon.” Ibid. The Court also rejected 
“rational-basis scrutiny.” Id., at 628, n. 27. Heller found it “[o]b-
viou[s]” that rational-basis review “could not be used to evaluate 
the extent to which a legislature may regulate a specifc, enumer-
ated right.” Ibid. Otherwise, the Second Amendment “would 
be redundant with the separate constitutional prohibitions on irra-
tional laws, and would have no effect.” Ibid. 

Rational-basis review is meaningfully different from other 
standards for evaluating constitutional rights, including the 
intermediate-scrutiny standard that the Ninth Circuit invoked 
here. While rational-basis review allows the government to jus-
tify a law with “rational speculation unsupported by evidence or 
empirical data,” FCC v. Beach Communications, Inc., 508 U. S. 
307, 315 (1993), intermediate scrutiny requires the government to 
“demonstrate that the harms it recites are real” beyond “mere 
speculation or conjecture,” Edenfeld v. Fane, 507 U. S. 761, 770– 
771 (1993). And while rational-basis review requires only that a 
law be “rational . . . at a class-based level,” Kimel v. Florida Bd. 
of Regents, 528 U. S. 62, 86 (2000), intermediate scrutiny requires 
a “ ̀ reasonable ft' ” between the law's ends and means, Cincinnati 
v. Discovery Network, Inc., 507 U. S. 410, 416 (1993). 

The Ninth Circuit claimed to be applying intermediate scrutiny, 
but its analysis did not resemble anything approaching that stand-
ard. It allowed California to prove a governmental interest with 
speculation instead of evidence. It did not meaningfully assess 
whether the 10-day waiting period is reasonably tailored to Cali-
fornia's purported interest. And it did not defer to the factual 

4 I, too, have questioned this Court's tiers-of-scrutiny jurisprudence. See 
Whole Woman's Health v. Hellerstedt, 579 U. S. 582, 638–641 (2016) (dissent-
ing opinion). 
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fndings that the District Court made after trial. The Ninth Cir-
cuit would not have done this for any other constitutional right, 
and it could not have done this unless it was applying rational-
basis review. 

A 

The Ninth Circuit allowed California to justify its waiting pe-
riod with mere “rational speculation unsupported by evidence or 
empirical data,” Beach Communications, supra, at 315. The 
court rejected petitioners' as-applied challenge based solely on its 
“common sense understanding” that the studies about cooling-off 
periods apply to subsequent purchasers. 843 F. 3d, at 828. To 
be sure, a law can satisfy heightened scrutiny based on “[a] long 
history, a substantial consensus, and simple common sense.” 
Burson v. Freeman, 504 U. S. 191, 211 (1992) (plurality opinion). 
But not one of those bases was present here. The District Court 
found that waiting periods do not have a long historical pedigree. 
41 F. Supp. 3d, at 963. It found no consensus among States that 
waiting periods are needed and no consensus among experts that 
they deter gun violence. Id., at 954–955, 963. And even assum-
ing the effectiveness of cooling-off periods is a question of “com-
mon sense,” instead of statistics, the Ninth Circuit's reasoning 
was the opposite of common sense. Common sense suggests that 
subsequent purchasers contemplating violence or self-harm would 
use the gun they already own, instead of taking all the steps to 
legally buy a new one in California.5 

The Ninth Circuit's only response to this point was that a subse-
quent purchaser might want a “larger capacity weapon that will 
do more damage when fred into a crowd.” 843 F. 3d, at 828. 
But California presented no evidence to substantiate this concern. 
According to the District Court, California's expert identifed one 
anecdotal example of a subsequent purchaser who committed an 
act of gun violence, but then conceded that a waiting period would 
have done nothing to deter that individual. 41 F. Supp. 3d, at 

5 In fact, the Ninth Circuit's “common sense” conclusion was a logical fal-
lacy. Studies suggesting that waiting periods decrease frearm casualties 
for all purchasers do not suggest that waiting periods decrease frearm casu-
alties for subsequent purchasers; the observed decrease could be attributable 
solely to frst-time purchasers. By assuming that a conclusion about the 
whole applies to each of its parts, the Ninth Circuit committed the “fallacy 
of division.” See P. Hurley, A Concise Introduction to Logic 170–172 (6th 
ed. 1997). 
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966, n. 35. And the Ninth Circuit did not even address the Dis-
trict Court's fnding that individuals who satisfy the requirements 
for a concealed-carry license are uniquely unlikely to engage in 
such behavior. Id., at 969. Needless to say, a State that offers 
“no evidence or anecdotes in support of [a] restriction” should not 
prevail under intermediate scrutiny. Florida Bar v. Went For It, 
Inc., 515 U. S. 618, 628 (1995). 

B 
Even if California had presented more than “speculation or 

conjecture” to substantiate its concern about high-capacity weap-
ons, Edenfeld, supra, at 770, the Ninth Circuit did not explain 
why the 10-day waiting period is “sufficiently tailored to 
[this] goal,” Rubin v. Coors Brewing Co., 514 U. S. 476, 490 
(1995). And there are many reasons to doubt that it is. Califor-
nia's waiting period is not limited to high-capacity weapons. Cf. 
Discovery Network, supra, at 417, n. 13 (courts should evaluate 
“less-burdensome alternatives” under intermediate scrutiny). 
And its waiting period already has exceptions for peace offcers 
and special permit holders—individuals who, like subsequent pur-
chasers, have a demonstrated history of responsible frearm own-
ership. Cf. Greater New Orleans Broadcasting Assn., Inc. v. 
United States, 527 U. S. 173, 190 (1999) (courts should evaluate 
“exemptions and inconsistencies” under intermediate scrutiny). 
The District Court also found that California presented no evi-
dence supporting a 10-day waiting period. 41 F. Supp. 3d, at 966. 
For much of its history, California's waiting period was shorter 
and applied only to handguns. Id., at 963. And the District 
Court found that a 1-day waiting period is inevitable for most 
purchasers because their background checks are not autoappro-
ved. Id., at 965–966. 

The Ninth Circuit did not address these obvious mismatches 
between the ends and means of California's waiting period. It 
instead dismissed any tailoring concerns by observing that inter-
mediate scrutiny requires “only that the regulation `promotes a 
substantial government interest that would be achieved less effec-
tively absent the regulation.' ” 843 F. 3d, at 829.6 But that ob-

6 The Ninth Circuit also cited its decision in Jackson v. City and County 
of San Francisco, 746 F. 3d 953 (2014)—another case where it applied an 
overly lenient standard to reject a Second Amendment claim, see 576 U. S. 
1013, 1013–1018 (2015) (Thomas, J., dissenting from denial of certiorari). 
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servation was incomplete. Intermediate scrutiny also requires 
that a law not “burden substantially more [protected activity] 
than is necessary to further [the government's] interest.” Turner 
Broadcasting System, Inc. v. FCC, 520 U. S. 180, 214 (1997) (inter-
nal quotation marks omitted). The Ninth Circuit did not ask 
this second question—a question that is, of course, irrelevant to 
a court applying rational-basis review, see Kimel, 528 U. S., at 
85–86. 

C 
Lastly, the Ninth Circuit ignored several ordinary principles of 

appellate review. While rational-basis review “is not subject to 
courtroom factfnding,” Beach Communications, supra, at 315, 
intermediate scrutiny is. And here, the District Court presided 
over a 3-day trial and made several fndings of fact. The Ninth 
Circuit was supposed to review those fndings for clear error. 
See Fed. Rule Civ. Proc. 52(a)(6). Yet the Ninth Circuit barely 
mentioned them. And it never explained why it had the “defnite 
and frm conviction” that they were wrong. United States v. 
United States Gypsum Co., 333 U. S. 364, 395 (1948). 

California contends that the District Court did not make the 
kind of “historical or adjudicative” fndings that warrant defer-
ence. Brief in Opposition 9. But the Federal Rules do not “ex-
clude certain categories of factual fndings from the obligation of a 
court of appeals to accept a district court's fndings unless clearly 
erroneous.” Pullman-Standard v. Swint, 456 U. S. 273, 287 
(1982). A court of appeals must defer to a district court's factual 
fndings, even when the fndings “do not rest on credibility deter-
minations, but are based instead on physical or documentary evi-
dence.” Anderson v. Bessemer City, 470 U. S. 564, 574 (1985). 
In fact, deference is “[p]articularly” appropriate when the issues 
require familiarity with “principles not usually contained in the 
general storehouse of knowledge and experience.” Graver 
Tank & Mfg. Co. v. Linde Air Products Co., 339 U. S. 605, 610 
(1950). And “no broader review is authorized here simply be-
cause this is a constitutional case, or because the factual fndings 
at issue may determine the outcome of the case.” Maine v. Tay-
lor, 477 U. S. 131, 145 (1986). 

III 
The Ninth Circuit's deviation from ordinary principles of law is 

unfortunate, though not surprising. Its dismissive treatment of 
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petitioners' challenge is emblematic of a larger trend. As I have 
previously explained, the lower courts are resisting this Court's 
decisions in Heller and McDonald and are failing to protect the 
Second Amendment to the same extent that they protect other 
constitutional rights. See Friedman v. Highland Park, 577 U. S. 
1039, 1039–1043 (2015) (Thomas, J., dissenting from denial of cer-
tiorari); Jackson v. City and County of San Francisco, 576 U. S. 
1013, 1013–1018 (2015) (same). 

This double standard is apparent from other cases where the 
Ninth Circuit applies heightened scrutiny. The Ninth Circuit in-
validated an Arizona law, for example, partly because it “delayed” 
women seeking an abortion. Planned Parenthood Arizona, Inc. 
v. Humble, 753 F. 3d 905, 917 (2014). The court found it impor-
tant there, but not here, that the State “presented no evidence 
whatsoever that the law furthers [its] interest” and “no evidence 
that [its alleged danger] exists or has ever [occurred].” Id., at 
914–915. Similarly, the Ninth Circuit struck down a county's 5-
day waiting period for nude-dancing licenses because it “unreason-
ably prevent[ed] a dancer from exercising frst amendment rights 
while an application [was] pending.” Kev, Inc. v. Kitsap County, 
793 F. 2d 1053, 1060 (1986). The Ninth Circuit found it dispositive 
there, but not here, that the county “failed to demonstrate a need 
for [the] fve-day delay period.” Ibid. In another case, the 
Ninth Circuit held that laws embracing traditional marriage failed 
heightened scrutiny because the States presented “no evidence” 
other than “speculation and conclusory assertions” to support 
them. Latta v. Otter, 771 F. 3d 456, 476 (2014). While those 
laws refected the wisdom of “thousands of years of human history 
in every society known to have populated the planet,” Obergefell 
v. Hodges, 576 U. S. 644, 708 (2015) (Roberts, C. J., dissenting), 
they faced a much tougher time in the Ninth Circuit than Califor-
nia's new and unusual waiting period for frearms. In the Ninth 
Circuit, it seems, rights that have no basis in the Constitution 
receive greater protection than the Second Amendment, which is 
enumerated in the text. 

Our continued refusal to hear Second Amendment cases only 
enables this kind of defance. We have not heard argument in a 
Second Amendment case for nearly eight years. Peruta v. Cali-
fornia, 582 U. S. 943, 948 (2017) (Thomas, J., dissenting from de-
nial of certiorari). And we have not clarifed the standard for 
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assessing Second Amendment claims for almost 10. Meanwhile, 
in this Term alone, we have granted review in at least fve cases 
involving the First Amendment and four cases involving the 
Fourth Amendment—even though our jurisprudence is much 
more developed for those rights. 

If this case involved one of the Court's more favored rights, I 
sincerely doubt we would have denied certiorari. I suspect that 
four Members of this Court would vote to review a 10-day waiting 
period for abortions, notwithstanding a State's purported interest 
in creating a “cooling off” period. Cf. Akron Center for Repro-
ductive Health, Inc. v. Akron, 651 F. 2d 1198, 1208 (CA6 1981) 
(invalidating a 24-hour waiting period for abortions that was 
meant to create a “ ̀ cooling off period' ”), aff'd in relevant part, 
462 U. S. 416, 450 (1983); Planned Parenthood of Southeastern 
Pa. v. Casey, 505 U. S. 833, 887 (1992) ( joint opinion of O'Connor, 
Kennedy, and Souter, JJ.) (disavowing Akron but upholding a 24-
hour waiting period only “on the record before us, and in the 
context of this facial challenge”). I also suspect that four Mem-
bers of this Court would vote to review a 10-day waiting period 
on the publication of racist speech, notwithstanding a State's pur-
ported interest in giving the speaker time to calm down. Cf. 
Forsyth County v. Nationalist Movement, 505 U. S. 123 (1992) 
(holding that the First Amendment prohibits a county from charg-
ing even a small permitting fee to offset the costs of providing 
security for a white-nationalist rally); Virginia v. Black, 538 U. S. 
343 (2003) (holding that the First Amendment protects the burn-
ing of a 25-foot cross at a Ku Klux Klan rally); Brandenburg v. 
Ohio, 395 U. S. 444, 446, n. 1 (1969) (per curiam) (holding that 
the First Amendment protects a flm featuring Klan members 
wielding frearms, burning a cross, and chanting “ ̀ Bury the nig-
gers' ”). Similarly, four Members of this Court would vote to 
review even a 10-minute delay of a traffc stop. Cf. Rodriguez 
v. United States, 575 U. S. 348 (2015) (holding that the Fourth 
Amendment prohibits the police from delaying a traffc stop seven 
or eight minutes to conduct a dog sniff). The Court would take 
these cases because abortion, speech, and the Fourth Amendment 
are three of its favored rights. The right to keep and bear arms 
is apparently this Court's constitutional orphan. And the lower 
courts seem to have gotten the message. 
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* * * 

Nearly eight years ago, this Court declared that the Second 
Amendment is not a “second-class right, subject to an entirely 
different body of rules than the other Bill of Rights guarantees.” 
McDonald, 561 U. S., at 780 (plurality opinion). By refusing to 
review decisions like the one below, we undermine that declara-
tion. Because I still believe that the Second Amendment cannot 
be “singled out for special—and specially unfavorable—treat-
ment,” id., at 778–779 (majority opinion), I respectfully dissent 
from the denial of certiorari. 

No. 17–351. Bais Yaakov of Spring Valley et al. v. Fed-
eral Communications Commission et al. C. A. D. C. Cir. 
Certiorari denied. Justice Alito took no part in the consider-
ation or decision of this petition. Reported below: 852 F. 3d 1078. 

No. 17–395. Taylor Farms Pacic, Inc., dba Taylor Farms 
v. Del Carmen Pena et al., Individually and on Behalf of 
All Others Similarly Situated. C. A. 9th Cir. Motions of 
Center for Workplace Compliance, DRI–The Voice of the Defense 
Bar, and Cato Institute for leave to fle briefs as amici curiae 
granted. Certiorari denied. Reported below: 690 Fed. Appx. 
526. 

No. 17–690. Foot Locker, Inc., et al. v. Osberg. C. A. 2d 
Cir. Certiorari denied. Justice Gorsuch took no part in the 
consideration or decision of this petition. Reported below: 862 
F. 3d 198. 

No. 17–752. Pzer Inc. et al. v. Rite Aid Corp. et al. 
C. A. 3d Cir. Motions of Washington Legal Foundation and Phar-
maceutical Research and Manufacturers of America et al. for leave 
to fle briefs as amici curiae granted. Certiorari denied. Re-
ported below: 868 F. 3d 231. 

No. 17–771. Wyeth LLC et al. v. Rite Aid Corp. et al. 
C. A. 3d Cir. Motion of Pharmaceutical Research and Manufac-
turers of America et al. for leave to fle brief as amici curiae 
granted. Certiorari denied. Reported below: 868 F. 3d 231. 

No. 17–784. Lin v. Rohm & Haas Co., dba Dow Advanced 
Materials. C. A. 3d Cir. Certiorari denied. Justice Alito 
took no part in the consideration or decision of this petition. Re-
ported below: 685 Fed. Appx. 125. 
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No. 17–855. Norton et al. v. Ute Indian Tribe of the 
Uintah and Ouray Reservation et al. C. A. 10th Cir. Cer-
tiorari denied. Justice Gorsuch took no part in the consider-
ation or decision of this petition. Reported below: 862 F. 3d 1236. 

No. 17–889. Rinis v. Public Employees’ Retirement Sys-
tem of Mississippi et al. C. A. 3d Cir. Certiorari denied. 
Justice Alito took no part in the consideration or decision of 
this petition. 

No. 17–928. Jones et al. v. Parmley et al. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con-
sideration or decision of this petition. Reported below: 714 Fed. 
Appx. 42. 

No. 17–6971. Duncan v. Allbaugh, Director, Oklahoma 
Department of Corrections. C. A. 10th Cir. Certiorari de-
nied. Justice Gorsuch took no part in the consideration or 
decision of this petition. Reported below: 702 Fed. Appx. 713. 

No. 17–7082. Mickens v. Clarke, Superintendent, State 
Correctional Institution at Albion, et al. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consider-
ation or decision of this petition. 

No. 17–7524. Ellis v. United States. C. A. 10th Cir. Cer-
tiorari denied. Justice Gorsuch took no part in the consider-
ation or decision of this petition. Reported below: 868 F. 3d 1155. 

Rehearing Denied 

No. 16–8992. Weathersby v. Illinois Commerce Commis-
sion et al., ante, p. 834; 

No. 16–9071. Bailey v. Carson et al., ante, p. 906; 
No. 16–9082. Belyew v. Superior Court of California, 

Butte County, et al., ante, p. 836; 
No. 16–9268. Lee v. Florida, ante, p. 841; 
No. 16–9342. Brenson v. Marquis, Warden, ante, p. 844; 
No. 16–9454. Zanders v. U. S. Bank N. A., ante, p. 973; 
No. 16–9711. Gordon v. Kelley, Director, Arkansas De-

partment of Correction, ante, p. 864; 
No. 17–407. Smith v. Los Angeles County Metropolitan 

Transportation Authority et al., ante, p. 997; 
No. 17–453. Miranda v. Selig et al., ante, p. 1013; 
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No. 17–821. Dailey v. United States, ante, p. 1059; 
No. 17–5087. Joyner v. Virginia, ante, p. 879; 
No. 17–5200. Chamblin v. Jenkins, Warden, ante, p. 885; 
No. 17–5286. Jones v. Cranford, ante, p. 889; 
No. 17–5351. Olawale-Ayinde, aka Williams v. United 

States, ante, p. 1016; 
No. 17–5417. Adkins v. Public Storage, ante, p. 1016; 
No. 17–5498. Burns v. United States, ante, p. 898; 
No. 17–5550. Williams v. Berryhill, Acting Commissioner 

of Social Security, ante, p. 923; 
No. 17–5592. Middlebrooks v. Mays, Acting Warden, ante, 

p. 1016; 
No. 17–5808. Franklin v. Jenkins, Warden, ante, p. 951; 
No. 17–5868. Maps v. Fernandez-Rundle et al., ante, 

p. 975; 
No. 17–5930. Woodson v. Jones, Secretary, Florida De-

partment of Corrections, ante, p. 976; 
No. 17–5960. Nunn v. Hammer, Warden, ante, p. 954; 
No. 17–5970. Ball v. Maricopa County, Arizona, et al., 

ante, p. 999; 
No. 17–5981. Phillips v. United States, ante, p. 954; 
No. 17–5985. Noguero v. American Family Mutual Insur-

ance Co., ante, p. 1000; 
No. 17–5986. Polson v. Alabama et al., ante, p. 1000; 
No. 17–5988. Torres Rivera v. Jones, Secretary, Florida 

Department of Corrections, et al., ante, p. 977; 
No. 17–6012. Makau v. Meyer, Judge, District Court of 

North Carolina, Orange County, et al., ante, p. 1000; 
No. 17–6033. Juengain v. Louisiana et al., ante, p. 977; 
No. 17–6138. McGarity v. United States, ante, p. 958; 
No. 17–6150. In re Scheckel, ante, p. 1011; 
No. 17–6176. Dobbs v. Georgia, ante, p. 1002; 
No. 17–6183. Fan Gu v. INVISTA S. a. r. l., ante, p. 967; 
No. 17–6188. Hives v. Bisk Education, Inc., ante, p. 1002; 
No. 17–6206. Wije v. Stuart et al., ante, p. 1019; 
No. 17–6244. Harris v. Gipson, Warden, ante, p. 1041; 
No. 17–6322. Dietrich v. Patti, ante, p. 1042; 
No. 17–6330. Thomas v. United States, ante, p. 978; 
No. 17–6356. In re Brewer, ante, p. 962; 
No. 17–6363. Kelley v. Aldine Independent School Dis-

trict, ante, p. 1020; 
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No. 17–6595. Lindsey v. Colorado, ante, p. 1070; 
No. 17–6684. Soliz v. United States, ante, p. 1044; 
No. 17–6784. Bass v. New Jersey et al., ante, p. 1095; and 
No. 17–6982. Moral v. Kansas, ante, p. 1081. Petitions for 

rehearing denied. 

No. 17–6107. Garcia Cuevas v. Hartley, Warden, ante, 
p. 1008. Petition for rehearing denied. Justice Breyer took 
no part in the consideration or decision of this petition. 

February 22, 2018 

Dismissal Under Rule 46 

No. 17–762. Kirk v. Invesco, Ltd. C. A. 5th Cir. Certiorari 
dismissed under this Court's Rule 46.1. Reported below: 700 
Fed. Appx. 334. 

Certiorari Denied 

No. 17–7758 (17A865). Branch v. Florida. Sup. Ct. Fla. 
Application for stay of execution of sentence of death, presented 
to Justice Thomas, and by him referred to the Court, denied. 
Certiorari denied. Reported below: 234 So. 3d 548. 

No. 17–7825 (17A885). Branch v. Florida. Sup. Ct. Fla. 
Application for stay of execution of sentence of death, presented 
to Justice Thomas, and by him referred to the Court, denied. 
Certiorari denied. Reported below: 236 So. 3d 981. 

No. 17–7855 (17A900). Hamm v. Dunn, Commissioner, Ala-
bama Department of Corrections, et al. C. A. 11th Cir. 
Motion for leave to fle documents under seal with redacted copies 
for the public record granted. Application for stay of execution 
of sentence of death, presented to Justice Thomas, and by him 
referred to the Court, denied. Certiorari denied. The order 
heretofore entered by Justice Thomas is vacated. Reported 
below: 725 Fed. Appx. 836. 

Statement of Justice Breyer respecting the denial of the ap-
plication for stay and the denial of certiorari. 

This case refects the special circumstances of trying to execute 
a person who has been on death row for 30 years and has cancer. 
As I have previously written, rather than develop a “constitu-
tional jurisprudence that focuses upon the special circumstances 
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of the aged,” I would reconsider the constitutionality of the death 
penalty itself. Dunn v. Madison, ante, at 14–16 (concurring 
opinion). 

Justice Ginsburg, with whom Justice Sotomayor joins, dis-
senting from the denial of the application for stay and the denial 
of certiorari. 

Petitioner Doyle Lee Hamm is a 61-year-old Alabama inmate 
whose medical conditions leave him in a vulnerable physical state. 
An independent physician, appointed by the District Court, deter-
mined that “no veins in either [of his arms] would be readily 
accessible” for the placement of the two intravenous catheters 
Alabama's lethal-injection execution protocol requires. Hamm v. 
Commissioner, Ala. Dept. of Corrections, 725 Fed. Appx. 836, 839 
(CA11 2018) (per curiam). Nonetheless, a panel of the Eleventh 
Circuit has affrmed the District Court's denial of Hamm's request 
for a preliminary injunction barring intravenous lethal injection. 
The District Court and Eleventh Circuit erroneously premised 
their rejection of Hamm's claims on novel understandings about 
how Hamm's execution would be carried out—understandings 
gleaned from a stipulation and an affdavit to which Hamm was 
given no opportunity to respond. An adversarial process should 
have tested the risk of “serious illness and needless suffering,” 
Glossip v. Gross, 576 U. S. 863, 875 (2015) (quoting Baze v. Rees, 
553 U. S. 35, 50 (2008)), presented by the insertion of intravenous 
catheters into Hamm's leg or central veins. That method of exe-
cution, although it fts within the compass of the State's execution 
protocol, has, by all accounts before us, never been tried before 
in Alabama. I therefore respectfully dissent from the denial of 
certiorari. 

February 26, 2018 

Certiorari Granted—Vacated and Remanded 

No. 17–908. Kelsey-Hayes Co. et al. v. International 
Union, United Automobile, Aerospace and Agricultural 
Implement Workers of America, et al. C. A. 6th Cir. Cer-
tiorari granted, judgment vacated, and case remanded for further 
consideration in light of CNH Industrial N.V. v. Reese, ante, 
p. 133 (per curiam). Reported below: 854 F. 3d 862. 
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Miscellaneous Orders 

No. 17M85. Skrbic v. Sommers; and 
No. 17M86. Korzybski v. United States. Motions to direct 

the Clerk to fle petitions for writs of certiorari out of time denied. 

No. 17–1194. International Refugee Assistance Project 
et al. v. Trump, President of the United States, et al. 
C. A. 4th Cir. Motion of petitioners to expedite consideration of 
petition for writ of certiorari granted in part. Respondents are 
directed to fle a response to the petition for writ of certiorari no 
later than noon on March 1, 2018. 

No. 17–7629. In re Easley; and 
No. 17–7630. In re Contreras. Petitions for writs of habeas 

corpus denied. 

No. 17–1028. In re Wu et ux. Petition for writ of manda-
mus denied. 

No. 17–7211. In re Cloud. Petition for writ of mandamus 
and/or prohibition denied. 

Certiorari Granted 

No. 17–340. New Prime Inc. v. Oliveira. C. A. 1st Cir. 
Certiorari granted. Reported below: 857 F. 3d 7. 

No. 17–587. Mount Lemmon Fire District v. Guido et al. 
C. A. 9th Cir. Certiorari granted. Reported below: 859 F. 3d 
1168. 

No. 17–7505. Madison v. Alabama. Cir. Ct. Mobile County, 
Ala. Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted. 

Certiorari Denied 

No. 17–418. New York et al. v. Environmental Protec-
tion Agency et al.; and 

No. 17–446. Riverkeeper, Inc., et al. v. Environmental 
Protection Agency et al. C. A. 2d Cir. Certiorari denied. 
Reported below: 846 F. 3d 492. 

No. 17–608. Estate of Brooks et al. v. Connecticut Com-
missioner of Revenue Services. Sup. Ct. Conn. Certiorari 
denied. Reported below: 325 Conn. 705, 159 A. 3d 1149. 



Page Proof Pending Publication

1156 OCTOBER TERM, 2017 

February 26, 2018 583 U. S. 

No. 17–802. R. J. Reynolds Tobacco Co. v. Izzarelli. C. A. 
2d Cir. Certiorari denied. Reported below: 701 Fed. Appx. 26. 

No. 17–878. McLaughlin v. McLaughlin. Sup. Ct. Ariz. 
Certiorari denied. Reported below: 243 Ariz. 29, 401 P. 3d 492. 

No. 17–895. Bustillo-Formoso v. Million Air San Juan 
Corp. et al. C. A. 1st Cir. Certiorari denied. Reported 
below: 691 Fed. Appx. 1. 

No. 17–902. Rivera Perez v. Sessions, Attorney General. 
C. A. 11th Cir. Certiorari denied. Reported below: 704 Fed. 
Appx. 891. 

No. 17–906. Mendel, as Personal Representative of the 
Estate of Mendel, et al. v. Morgan Keegan & Co., Inc. 
C. A. 11th Cir. Certiorari denied. Reported below: 700 Fed. 
Appx. 994. 

No. 17–910. Carroll et al. v. Dodaro, Comptroller Gen-
eral of the United States, et al. C. A. D. C. Cir. Certio-
rari denied. Reported below: 685 Fed. Appx. 1. 

No. 17–917. Lawrence et al. v. Bank of America, N. A., 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 700 
Fed. Appx. 980. 

No. 17–922. Siena at Old Orchard, L. L. C., et al. v. Siena 
at Old Orchard Condominium Assn. et al. App. Ct. Ill., 
1st Dist. Certiorari denied. Reported below: 2017 IL App (1st) 
151846, 75 N. E. 3d 420. 

No. 17–930. Louisiana Department of Corrections et al. 
v. Ware. C. A. 5th Cir. Certiorari denied. Reported below: 
866 F. 3d 263. 

No. 17–932. Newark Electric Corp. et al. v. National 
Labor Relations Board. C. A. D. C. Cir. Certiorari denied. 

No. 17–939. Midwest Terminals of Toledo Interna-
tional, Inc. v. National Labor Relations Board. C. A. D. C. 
Cir. Certiorari denied. 

No. 17–944. Rainer v. Kelley, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied. 
Reported below: 865 F. 3d 1035. 
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No. 17–946. David Netzer Consulting Engineer, LLC v. 
Shell Oil Co. et al. C. A. 5th Cir. Certiorari denied. 

No. 17–948. Managed Care Insurance Consultants, Inc. 
v. United Healthcare Insurance Co. et al. Dist. Ct. App. 
Fla., 4th Dist. Certiorari denied. Reported below: 228 So. 3d 
588. 

No. 17–987. Carnicella v. Mercy Hospital. Sup. Jud. Ct. 
Me. Certiorari denied. Reported below: 2017 ME 161, 168 
A. 3d 768. 

No. 17–1032. Ross, Individually and as Next Friend of 
Minor K. R. v. Klesius et al. C. A. 4th Cir. Certiorari de-
nied. Reported below: 715 Fed. Appx. 224. 

No. 17–1039. Appleby v. Schnurr, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 711 Fed. Appx. 
459. 

No. 17–1064. Gatza et al. v. DCC Litigation Facility, Inc. 
C. A. 6th Cir. Certiorari denied. Reported below: 717 Fed. 
Appx. 519. 

No. 17–1092. AFMS LLC v. United Parcel Service, Inc., 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 696 
Fed. Appx. 293. 

No. 17–5686. Bernard v. Jarvis, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 686 Fed. Appx. 730. 

No. 17–6855. Griffith v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 17–7144. Windham v. Harmon Law Offices, P. C., 
et al. C. A. 1st Cir. Certiorari denied. 

No. 17–7145. Waddy v. Ohio. Ct. App. Ohio, 12th App. Dist., 
Franklin County. Certiorari denied. Reported below: 2016-
Ohio-4911, 68 N. E. 3d 381. 

No. 17–7152. Willis v. Dentists Benets Insurance Co. 
et al. Ct. App. Ariz. Certiorari denied. 

No. 17–7201. Dortch v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. 



Page Proof Pending Publication

1158 OCTOBER TERM, 2017 

February 26, 2018 583 U. S. 

No. 17–7204. Esquivel v. Martinez, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–7205. Levy v. Sessions, Attorney General. C. A. 
11th Cir. Certiorari denied. Reported below: 882 F. 3d 1364. 

No. 17–7218. Jean-Baptiste v. SAP, National Security 
Services, Inc., et al. C. A. 4th Cir. Certiorari denied. Re-
ported below: 697 Fed. Appx. 257. 

No. 17–7221. Chae Chang v. Frauenheim, Warden. C. A. 
9th Cir. Certiorari denied. 

No. 17–7236. Mahjor v. Greenpoint Mortgage Funding, 
Inc., et al. C. A. 4th Cir. Certiorari denied. Reported below: 
699 Fed. Appx. 231. 

No. 17–7237. Arvelo v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 687 Fed. Appx. 901. 

No. 17–7243. Piccone v. Matal, Interim Director, United 
States Patent and Trademark Ofce, et al. C. A. Fed. 
Cir. Certiorari denied. Reported below: 706 Fed. Appx. 663. 

No. 17–7244. Belyew v. Superior Court of California, 
Butte County, et al. Ct. App. Cal., 3d App. Dist. Certio-
rari denied. 

No. 17–7252. Jefferson v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 252 N. C. App. 174, 798 S. E. 
2d 121. 

No. 17–7265. Payne v. Horton, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–7284. Williams v. Victoria’s Secret. C. A. 2d Cir. 
Certiorari denied. 

No. 17–7363. Gray v. Nebraska Department of Correc-
tional Services. Ct. App. Neb. Certiorari denied. Reported 
below: 24 Neb. App. xxiii. 

No. 17–7386. Smith v. Bowser, Superintendent, Two Riv-
ers Correctional Institution. C. A. 9th Cir. Certiorari 
denied. 
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No. 17–7396. Pringle v. Ryan, Director, Arizona Depart-
ment of Corrections, et al. C. A. 9th Cir. Certiorari de-
nied. Reported below: 699 Fed. Appx. 643. 

No. 17–7437. Wilkerson v. Lane, Superintendent, State 
Correctional Institution at Fayette, et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 871 F. 3d 221. 

No. 17–7442. Lee v. Alabama. Sup. Ct. Ala. Certiorari 
denied. 

No. 17–7447. Jones v. Foster, Warden. C. A. 7th Cir. Cer-
tiorari denied. 

No. 17–7450. Darby v. Shulkin, Secretary of Veterans 
Affairs. C. A. D. C. Cir. Certiorari denied. 

No. 17–7457. Coleman v. Arizona. Ct. App. Ariz. Certio-
rari denied. Reported below: 241 Ariz. 190, 385 P. 3d 420. 

No. 17–7478. McNeal v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–7480. Rocha v. United States (Reported below: 699 
Fed. Appx. 402); and Ignacio-Francisco v. United States (705 
Fed. Appx. 329). C. A. 5th Cir. Certiorari denied. 

No. 17–7498. Phillips v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2017 IL App (1st) 142553–U. 

No. 17–7506. Whitaker et al. v. Collier, Executive Di-
rector, Texas Department of Criminal Justice, et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 862 F. 3d 490. 

No. 17–7512. Wilkinson v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 706 Fed. Appx. 337. 

No. 17–7513. Walker v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 702 Fed. Appx. 367. 

No. 17–7514. Antonio Torres v. United States. C. A. 11th 
Cir. Certiorari denied. 

No. 17–7516. Brundidge v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 708 Fed. Appx. 608. 
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No. 17–7518. Jones v. Nebraska. Ct. App. Neb. Certiorari 
denied. Reported below: 24 Neb. App. lxvii. 

No. 17–7520. Jones v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 699 Fed. Appx. 325. 

No. 17–7525. Lebron v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 699 Fed. Appx. 265. 

No. 17–7526. Snelson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 687 Fed. Appx. 422. 

No. 17–7530. Abramyan v. Baughman, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 691 Fed. Appx. 893. 

No. 17–7534. Stephens v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 699 Fed. Appx. 343. 

No. 17–7535. Madison v. Alabama. Sup. Ct. Ala. Certio-
rari denied. 

No. 17–7537. Speed v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 699 Fed. Appx. 692. 

No. 17–7538. Ortega-Ortiz v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 699 Fed. Appx. 382. 

No. 17–7539. Judge v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 678 Fed. Appx. 591. 

No. 17–7540. Kisack v. Louisiana. Sup. Ct. La. Certiorari 
denied. Reported below: 2016–0797 (La. 10/18/17), 236 So. 3d 
1201. 

No. 17–7543. Hall v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 698 Fed. Appx. 217. 

No. 17–7549. Head et al. v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 700 Fed. Appx. 612. 

No. 17–7553. Moore v. Jones, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 17–7554. Morrison v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 699 Fed. Appx. 387. 
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No. 17–7557. Coker v. United States. C. A. 5th Cir. Cer-
tiorari denied. 

No. 17–7558. Lessner v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 699 Fed. Appx. 385. 

No. 17–7562. Frazier v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 17–7564. Laureano-Perez v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 17–7565. Jackson v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 17–7566. Ward v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 698 Fed. Appx. 178. 

No. 17–7571. Graco v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 699 Fed. Appx. 403. 

No. 17–7572. Brown v. United States. C. A. 8th Cir. Cer-
tiorari denied. 

No. 17–7573. Igboanugo v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 699 Fed. Appx. 623. 

No. 17–7574. Acoff v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 708 Fed. Appx. 3. 

No. 17–7584. Gill v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 870 F. 3d 62. 

No. 17–7588. Martin Torres v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 700 Fed. Appx. 751. 

No. 17–7591. Kamer v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–7594. Williams v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 699 Fed. Appx. 386. 

No. 17–7595. Porter v. Genovese. C. A. 6th Cir. Certio-
rari denied. Reported below: 676 Fed. Appx. 428. 

No. 17–7596. Jay v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 705 Fed. Appx. 587. 
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No. 17–7599. Lang v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 717 Fed. Appx. 523. 

No. 17–7602. Chavez-Cuevas v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 862 F. 3d 729. 

No. 17–7604. Thompson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 874 F. 3d 412. 

No. 17–7612. Peralta-Castro v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 699 Fed. Appx. 407. 

No. 17–7614. Gibson v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 874 F. 3d 544. 

No. 17–7627. Kitterman v. Sullivan, Warden. C. A. 7th 
Cir. Certiorari denied. 

No. 17–7637. Iverson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 874 F. 3d 855. 

No. 17–1003. Department of Homeland Security et al. v. 
Regents of the University of California et al. C. A. 9th 
Cir. Certiorari before judgment denied without prejudice. It is 
assumed that the Court of Appeals will proceed expeditiously to 
decide this case. 

No. 17–6580. Middleton v. Florida; and 
No. 17–6735. Tundidor v. Florida. Sup. Ct. Fla. Certio-

rari denied. Reported below: No. 17–6580, 220 So. 3d 1152; 
No. 17–6735, 221 So. 3d 587. 

Justice Breyer, dissenting. 
For the reasons set forth in my concurring opinions in 

Hurst v. Florida, 577 U. S. 92, 103 (2016) (opinion concurring in 
judgment), and Ring v. Arizona, 536 U. S. 584, 613 (2002) (same), 
I would vacate and remand these cases for the Florida Supreme 
Court to address the Eighth Amendment issue in the frst in-
stance. I therefore agree with the dissenting opinion of Justice 
Sotomayor. In my view, “the Eighth Amendment requires indi-
vidual jurors to make, and to take responsibility for, a decision to 
sentence a person to death.” Id., at 619. I respectfully dissent. 

Justice Sotomayor, with whom Justice Ginsburg joins, 
dissenting. 

Yet again, the Florida Supreme Court has failed to address an 
important Eighth Amendment claim raised by capital defendants 
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regarding the propriety of jury instructions that repeatedly em-
phasized that the jurors' role in sentencing the defendants to 
death was merely advisory. I dissented once before from the 
denial of certiorari in Truehill v. Florida, ante, p. 939, based on 
the same failure. Because two more capital cases have now come 
and gone without any change, from either the court below or this 
Court, I feel compelled to elaborate further. 

Like the two petitioners in Truehill, Dale Middleton and Randy 
Tundidor were sentenced to death under a Florida capital sen-
tencing scheme that this Court has since declared unconstitu-
tional. See Hurst v. Florida, 577 U. S. 92 (2016). Relying on 
the unanimity of the juries' recommendations of death, the Florida 
Supreme Court post-Hurst declined to disturb the petitioners' 
death sentences, reasoning that the unanimity ensured that jurors 
had made the necessary fndings of fact under Hurst. By doing 
so, the Florida Supreme Court effectively transformed the pre-
Hurst jury recommendations into binding fndings of fact with 
respect to the petitioners' death sentences. 

Having so concluded, the Florida Supreme Court continually 
refuses to grapple with the Eighth Amendment implications of 
that holding. If those then-advisory jury fndings are now bind-
ing and suffcient to satisfy Hurst, petitioners contend that their 
sentences violate the Eighth Amendment because the jury in-
structions in their cases repeatedly emphasized the nonbinding, 
advisory nature of the jurors' role and that the judge was the 
fnal decisionmaker. This Court has unequivocally held “that it 
is constitutionally impermissible to rest a death sentence on a 
determination made by a sentencer who has been led to believe 
that the responsibility for determining the appropriateness of the 
defendant's death rests elsewhere.” Caldwell v. Mississippi, 472 
U. S. 320, 328–329 (1985). 

At least four times now, capital defendants in Florida have 
come to this Court, their last resort before their death sentences 
become fnal, seeking our intervention on this issue. Each time, 
this Court has refused to act, letting stand the petitioners' 
death sentences despite the substantiality of their unaddressed 
Eighth Amendment challenges. Because I continue to believe 
that “the stakes in capital cases are too high to ignore such consti-
tutional challenges,” Truehill, ante, at 940, I again dissent from 
this inaction and would vacate and remand these cases to the 
Florida Supreme Court. 
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No. 17–7548. Ford v. United States. C. A. 11th Cir. Cer-
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 677 Fed. Appx. 628. 

No. 17–7559. Granton v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con-
sideration or decision of this petition. Reported below: 704 Fed. 
Appx. 1. 

No. 17–7598. Ingram v. United States. C. A. 10th Cir. 
Certiorari denied. Justice Gorsuch took no part in the consid-
eration or decision of this petition. Reported below: 720 Fed. 
Appx. 461. 

Rehearing Denied 

No. 16–9739. Gonzalez v. Ducart, Warden, ante, p. 865; 
No. 17–311. Pui-Kwong Chan et al. v. Baizhen Yang 

et al., ante, p. 1052; 
No. 17–599. Saia v. Flying J. Inc., dba FJ Management, 

Inc., et al., ante, p. 1055; 
No. 17–613. Shao v. Tsan-Kuen Wang, ante, p. 1084; 
No. 17–5724. Smith v. United States, ante, p. 1061; 
No. 17–6068. Abdur’Rahman et al. v. Parker, Commis-

sioner, Tennessee Department of Correction, et al., ante, 
p. 1062; 

No. 17–6071. Mercer v. Fairfax County Board of Super-
visors et al., ante, p. 1062; 

No. 17–6072. Mercer v. Powers, ante, p. 1062; 
No. 17–6083. Buchanan v. Tallahatchie County Correc-

tional Facility, ante, p. 1017; 
No. 17–6099. Venta v. Jarvis, Warden, ante, p. 1062; 
No. 17–6221. Baladez v. Davis, Director, Texas Depart-

ment of Criminal Justice, Correctional Institutions Divi-
sion, ante, p. 1019; 

No. 17–6307. Terrell v. Hoffner, Warden, ante, p. 1042; 
No. 17–6327. Sotelo Cantu v. C. R. Fischer & Sons, Inc., 

et al., ante, p. 1063; 
No. 17–6385. Sandoval v. Davis, Director, Texas Depart-

ment of Criminal Justice, Correctional Institutions Divi-
sion, ante, p. 1064; 

No. 17–6414. Collins et al. v. JPMorgan Chase Bank, 
N. A., et al., ante, p. 1065; 
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No. 17–6462. Shapiro v. ACCU et al.; Shapiro v. U-Haul 
et al.; and Shapiro v. United States Court of Appeals for 
the First Circuit et al., ante, p. 1066; 

No. 17–6598. Miller v. West Virginia Department of Cor-
rections et al., ante, p. 1070; 

No. 17–6613. In re Christian, ante, p. 1051; 
No. 17–6693. Kun v. State Bar of California, ante, 

p. 1073; and 
No. 17–6792. Sheppard v. Texas, ante, p. 1095. Petitions for 

rehearing denied. 
March 2, 2018 

Miscellaneous Order 

No. 17A859. Henry Schein, Inc., et al. v. Archer & White 
Sales, Inc. Application for stay, presented to Justice Alito, 
and by him referred to the Court, granted, and the proceedings 
in the United States District Court for the Eastern District of 
Texas, case No. 2:12–cv–572, are stayed pending the timely fling 
and disposition of a petition for writ of certiorari. Should the 
petition for writ of certiorari be denied, this stay shall terminate 
automatically. In the event the petition for writ of certiorari is 
granted, the stay shall terminate upon the sending down of the 
judgment of this Court. 

March 5, 2018 

Dismissal Under Rule 46 

No. 17–301. Kenosha Unified School District No. 1 
Board of Education et al. v. Whitaker, by His Mother and 
Next Friend, Whitaker. C. A. 7th Cir. Certiorari dismissed 
under this Court's Rule 46.1. Reported below: 858 F. 3d 1034. 

Certiorari Granted—Vacated and Remanded 

No. 15–1205. Shanahan et al. v. Lora. C. A. 2d Cir. Cer-
tiorari granted, judgment vacated, and case remanded for further 
consideration in light of Jennings v. Rodriguez, ante, p. 281. Re-
ported below: 804 F. 3d 601. 

Miscellaneous Orders 

No. 16–1140. National Institute of Family and Life Ad-
vocates, dba NIFLA, et al. v. Becerra, Attorney General 
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of California, et al. C. A. 9th Cir. [Certiorari granted, ante, 
p. 972.] Motion of the Solicitor General for leave to participate 
in oral argument as amicus curiae and for divided argument 
granted. 

No. 17–368. Salt River Project Agricultural Improve-
ment and Power District v. Tesla Energy Operations, Inc., 
fka SolarCity Corp. C. A. 9th Cir. [Certiorari granted 
sub nom. Salt River Project Agricultural Improvement and 
Power District v. SolarCity Corp., ante, p. 1009.] Motion of the 
Solicitor General for leave to participate in oral argument as ami-
cus curiae and for divided argument granted. 

No. 17–1060. United States ex rel. Carter v. Hallibur-
ton Co. et al. C. A. 4th Cir. The Solicitor General is invited to 
fle a brief in this case expressing the views of the United States. 

No. 17–5639. Chavez-Meza v. United States. C. A. 10th 
Cir. [Certiorari granted, ante, p. 1089.] Motion of petitioner for 
appointment of counsel granted, and Todd A. Coberly, Esq., of 
Santa Fe, N. M., is appointed to serve as counsel for petitioner in 
this case. Justice Gorsuch took no part in the consideration 
or decision of this motion. 

No. 17–6582. Wanzer v. Gloor et al. C. A. 5th Cir. Mo-
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 1048] denied. 

No. 17–7665. In re Trout. Petition for writ of habeas cor-
pus denied. 

No. 17–6390. In re Eggers. Petition for writ of mandamus 
denied. 

Certiorari Granted 

No. 17–647. Knick v. Township of Scott, Pennsylvania, 
et al. C. A. 3d Cir. Certiorari granted limited to Question 1 
presented by the petition. Reported below: 862 F. 3d 310. 

No. 17–6086. Gundy v. United States. C. A. 2d Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted limited to Question 4 presented by the peti-
tion. Reported below: 695 Fed. Appx. 639. 
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Certiorari Denied 

No. 17–552. Wilson v. Callahan, Individually and as Ad-
ministrator of the Estate of Callahan, et al. C. A. 2d 
Cir. Certiorari denied. Reported below: 863 F. 3d 144. 

No. 17–567. Scott et al. v. Federal Deposit Insurance 
Corporation. C. A. 5th Cir. Certiorari denied. Reported 
below: 684 Fed. Appx. 391. 

No. 17–618. Washington Alliance of Technology Work-
ers v. Department of Homeland Security. C. A. D. C. Cir. 
Certiorari denied. Reported below: 857 F. 3d 907. 

No. 17–635. Snodgrass v. Messer et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 694 Fed. Appx. 157. 

No. 17–770. ICTSI Oregon, Inc. v. International Long-
shore and Warehouse Union et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 863 F. 3d 1178. 

No. 17–772. Nicholson et al. v. Thrifty Payless, Inc., 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 700 
Fed. Appx. 615. 

No. 17–782. Chateau Foghorn LP v. Hosford. Ct. App. 
Md. Certiorari denied. Reported below: 455 Md. 462, 168 
A. 3d 824. 

No. 17–924. Cabacoff v. Select Portfolio Servicing, Inc. 
C. A. 1st Cir. Certiorari denied. 

No. 17–937. Davenport v. Borough of Homestead, Penn-
sylvania, et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 870 F. 3d 273. 

No. 17–940. Grant v. Bennett et al. Sup. Ct. Tex. Cer-
tiorari denied. Reported below: 525 S. W. 3d 642. 

No. 17–941. Haines et al. v. Lange et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 699 Fed. Appx. 8. 

No. 17–943. Ostrander v. Virginia. Sup. Ct. Va. Certio-
rari denied. 

No. 17–956. Tanguy et al. v. West, as Chapter 7 Trustee 
of Davis, Debtor, et al. Ct. App. Tex., 1st Dist. Certiorari 
denied. Reported below: 516 S. W. 3d 13. 
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No. 17–958. Williams v. Court Services and Offender 
Supervision Agency et al. C. A. D. C. Cir. Certiorari 
denied. 

No. 17–963. Berman v. Kafka. C. A. 11th Cir. Certiorari 
denied. Reported below: 661 Fed. Appx. 621. 

No. 17–968. Clark et al. v. City of Shawnee, Kansas. 
C. A. 10th Cir. Certiorari denied. Reported below: 706 Fed. 
Appx. 478. 

No. 17–969. Ross v. University of Tulsa. C. A. 10th Cir. 
Certiorari denied. Reported below: 859 F. 3d 1280. 

No. 17–971. Macias Jaquez v. Sessions, Attorney Gen-
eral. C. A. 5th Cir. Certiorari denied. 

No. 17–990. Layton v. Bordin. C. A. 9th Cir. Certiorari 
denied. Reported below: 680 Fed. Appx. 639. 

No. 17–993. Koziol v. Attorney Grievance Committee for 
the Third Judicial Department. App. Div., Sup. Ct. N. Y., 
3d Jud. Dept. Certiorari denied. Reported below: 149 App. Div. 
3d 1344, 49 N. Y. S. 3d 925. 

No. 17–1000. Xiu Jian Sun v. Dillon et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 699 Fed. Appx. 90. 

No. 17–1019. Rodriguez v. Bank of America, N. A., et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 693 Fed. 
Appx. 376. 

No. 17–1021. Patton v. T. D. C. A. 10th Cir. Certiorari de-
nied. Reported below: 868 F. 3d 1209. 

No. 17–1022. Meisner v. Zymogenetics, Inc., et al. C. A. 
4th Cir. Certiorari denied. Reported below: 697 Fed. Appx. 218. 

No. 17–1040. Shutack v. Sidley Austin LLP et al. App. 
Ct. Ill., 1st Dist. Certiorari denied. Reported below: 2017 IL 
App (1st) 160747–U. 

No. 17–1053. Batsch et al. v. Commissioner of Internal 
Revenue. C. A. 8th Cir. Certiorari denied. Reported below: 
695 Fed. Appx. 166. 
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No. 17–1054. Nguyen v. United States. C. A. 2d Cir. Cer-
tiorari denied. 

No. 17–1082. Recreational Data Services, Inc. v. Trimble 
Navigation Ltd. Sup. Ct. Alaska. Certiorari denied. Re-
ported below: 404 P. 3d 120. 

No. 17–1088. Herbert v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 702 Fed. Appx. 170. 

No. 17–1114. Calaff v. Capra, Superintendent, Sing Sing 
Correctional Facility. C. A. 2d Cir. Certiorari denied. Re-
ported below: 714 Fed. Appx. 47. 

No. 17–6070. Rhoton v. Brown, Superintendent, Wabash 
Valley Correctional Facility. C. A. 7th Cir. Certiorari 
denied. 

No. 17–6321. Minto v. Sessions, Attorney General. C. A. 
9th Cir. Certiorari denied. Reported below: 854 F. 3d 619. 

No. 17–6514. Holly v. Arkansas. Sup. Ct. Ark. Certiorari 
denied. Reported below: 2017 Ark. 201, 520 S. W. 3d 677. 

No. 17–6552. Fifer v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 863 F. 3d 759. 

No. 17–6657. Reaves v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 695 Fed. Appx. 525. 

No. 17–6938. Tisius v. Missouri. Sup. Ct. Mo. Certiorari 
denied. Reported below: 519 S. W. 3d 413. 

No. 17–6945. Evans v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 697 Fed. Appx. 617. 

No. 17–7230. Prince v. Chouraqui (two judgments). Sup. 
Ct. Fla. Certiorari denied. 

No. 17–7232. Bosse v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 2017 OK CR 19, 406 P. 3d 26. 

No. 17–7235. Johnson v. District of Columbia Depart-
ment of Employment Services. Ct. App. D. C. Certiorari 
denied. 
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No. 17–7240. Morris-Calderon v. Randi et al. C. A. 9th 
Cir. Certiorari denied. 

No. 17–7247. Marquez v. Colorado. Ct. App. Colo. Certio-
rari denied. 

No. 17–7249. Baez Romero v. DHL Express (USA), Inc., 
et al. C. A. 2d Cir. Certiorari denied. 

No. 17–7251. Holton v. First Coast Service Options, Inc., 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 703 
Fed. Appx. 917. 

No. 17–7253. Leverton v. Colorado. Ct. App. Colo. Cer-
tiorari denied. Reported below: 405 P. 3d 402. 

No. 17–7254. Kelley v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 708 
Fed. Appx. 795. 

No. 17–7259. Roberts v. Vannoy, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 17–7260. Swinton v. Steuben County Jail et al. 
C. A. 2d Cir. Certiorari denied. 

No. 17–7264. Packer v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 160 A. 3d 246. 

No. 17–7275. Mason v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 2017 IL App (1st) 141199–U. 

No. 17–7294. Jordan v. Michigan. Ct. App. Mich. Certio-
rari denied. 

No. 17–7310. Hamilton v. Colorado. Dist. Ct. Colo., Pitkin 
County. Certiorari denied. 

No. 17–7312. Kato v. Vannoy, Warden. C. A. 5th Cir. Cer-
tiorari denied. 

No. 17–7318. Smith v. City of Wyoming, Ohio, et al. C. A. 
6th Cir. Certiorari denied. 

No. 17–7324. Davis-Massey et al. v. Ameen et al. C. A. 
8th Cir. Certiorari denied. 
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No. 17–7327. Cotton, aka Cornelius-Cotton v. Supreme 
Court of the United States et al. C. A. 6th Cir. Certio-
rari denied. 

No. 17–7364. Goraya v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 234 So. 3d 681. 

No. 17–7369. Harris v. Steadman. C. A. 3d Cir. Certio-
rari denied. 

No. 17–7373. Passmore v. Department of Justice. 
C. A. D. C. Cir. Certiorari denied. 

No. 17–7375. Gardner v. Burt, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–7376. Grifn v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 202 So. 3d 109. 

No. 17–7411. Hale v. Ohio. Ct. App. Ohio, 8th App. Dist., 
Cuyahoga County. Certiorari denied. Reported below: 2016-
Ohio-5837. 

No. 17–7424. Sanders v. Family Dollar Stores, Inc. C. A. 
4th Cir. Certiorari denied. Reported below: 696 Fed. Appx. 101. 

No. 17–7438. West v. Bradshaw, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–7449. Murphy v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 227 So. 3d 242. 

No. 17–7527. Dillon v. Daugaard, Governor of South Da-
kota, et al. C. A. 8th Cir. Certiorari denied. 

No. 17–7567. Williams v. Jackson, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–7582. Simpson v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 695 Fed. Appx. 17. 

No. 17–7597. Carrasco-Ortiz v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 646 Fed. Appx. 655. 

No. 17–7605. Wroten v. Gordy, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 
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No. 17–7608. Woodard v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 697 Fed. Appx. 287. 

No. 17–7616. Simmons v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 868 F. 3d 549. 

No. 17–7626. Senat v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 698 Fed. Appx. 701. 

No. 17–7628. Ramkissoon v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 17–7643. Nash v. Cain, Superintendent, Snake River 
Correctional Institution. C. A. 9th Cir. Certiorari denied. 

No. 17–7648. Ramirez-Hernandez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 699 Fed. Appx. 419. 

No. 17–7649. Smith v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 712 Fed. Appx. 789. 

No. 17–7651. Marshall v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 872 F. 3d 213. 

No. 17–7653. Davis v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 17–7656. Alvarado v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 712 Fed. Appx. 865. 

No. 17–7661. Vaughn v. Holloway, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–7668. Jones v. United States. C. A. 8th Cir. Cer-
tiorari denied. 

No. 17–7670. McDufe v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–7671. Crawford v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 714 Fed. Appx. 27. 

No. 17–7672. Johnson v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 874 F. 3d 990. 

No. 16–334. Bank Melli v. Bennett et al. C. A. 9th Cir. 
Certiorari denied. Justice Breyer took no part in the consider-
ation or decision of this petition. Reported below: 825 F. 3d 949. 



Page Proof Pending Publication

ORDERS 1173 

583 U. S. March 5, 2018 

No. 17–633. Endo Pharmaceuticals Inc. et al. v. New 
Hampshire. Sup. Ct. N. H. Certiorari denied. Justice Alito 
took no part in the consideration or decision of this petition. Re-
ported below: 170 N. H. 211, 167 A. 3d 1277. 

No. 17–5830. Webster v. United States. C. A. 10th Cir. 
Certiorari denied. Justice Gorsuch took no part in the consid-
eration or decision of this petition. Reported below: 689 Fed. 
Appx. 616. 

No. 17–6542. Yepa v. United States. C. A. 10th Cir. Cer-
tiorari denied. Justice Gorsuch took no part in the consider-
ation or decision of this petition. Reported below: 862 F. 3d 1252. 

No. 17–6844. Wessinger v. Vannoy, Warden. C. A. 5th Cir. 
Certiorari denied. Reported below: 864 F. 3d 387. 

Justice Sotomayor, dissenting. 

Petitioner Todd Wessinger was sentenced to death by a jury 
that was never presented with signifcant mitigation evidence that 
may have convinced its members to spare his life. For instance, 
Wessinger suffers from a major neurocognitive disorder that com-
promises his decisionmaking abilities. As a child, he experienced 
a stroke in his left frontal lobe that affected how the left and right 
sides of his brain communicate. He also suffered from childhood 
seizures, and he has a hole in the area of his brain associated 
with executive functioning that resulted from some form of cereb-
rovascular illness. 

The jury never considered this evidence at sentencing, or other 
mitigation about Wessinger's family history of poverty, alcoholism, 
and domestic violence, because Wessinger's trial counsel did not 
attempt to discover it.* Wessinger's attorneys on postconviction 
review similarly failed to conduct any mitigation investigation in 
preparation for his state habeas petition. 

The frst postconviction counsel to represent Wessinger suffered 
a mental breakdown and did no work on his petition. The second 
attorney was highly inexperienced and had to put together a 

*Wessinger's conviction and sentence were affrmed on direct appeal with-
out consideration of any ineffective-assistance-of-counsel claim because, in 
Louisiana, such claims are “customarily addressed in postconviction proceed-
ings, not on direct appeal.” State v. Wessinger, 98–1234, p. 43 (La. 5/28/99), 
736 So. 2d 162, 195. 
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petition on a compressed timeline. He fled a shell petition to 
meet the 1-year fling deadline, but failed to immediately seek 
funding to support a mitigation investigation. See Record in 
No. 15–70027 (CA5), Doc. 513312967, p. 138 (Record Doc.). He 
subsequently attempted to rectify that error to no avail. The 
court viewed his requests as delaying the case and as not suff-
ciently supported by facts. See id., at 142–144. Counsel pro-
ceeded to fle an amended petition based only on the limited facts 
developed in the trial record. Apparently recognizing his limita-
tions, he then sought to withdraw from representation; but it was 
not until he received the State's opposition to the petition 18 
months after fling the motion to withdraw that he realized the 
motion had been denied. Having done no work during the in-
terim period, he pulled together a second amended petition that 
added discrete allegations regarding the penalty phase portion of 
the capital proceedings but that still were based only on the 
defcient trial court record. His efforts were too little, too late. 
Counsel had pursued no mitigation investigation, and the state 
court denied postconviction relief. 

On federal habeas review, the District Court granted Wessin-
ger's 28 U. S. C. § 2254 petition on the basis that both trial coun-
sel's and postconviction counsel's failure to investigate mitigation 
evidence constituted ineffective assistance of counsel under 
Strickland v. Washington, 466 U. S. 668 (1984). A panel major-
ity of the Court of Appeals for the Fifth Circuit reversed. 864 
F. 3d 387 (2017). The panel concluded that Wessinger had not 
received ineffective assistance of counsel during the postconvic-
tion proceedings, and was therefore barred from raising his 
ineffective-assistance-of-trial-counsel claim in federal court. See 
Martinez v. Ryan, 566 U. S. 1, 17 (2012). That conclusion is 
clearly wrong. 

This Court repeatedly has held that the failure to perform miti-
gation investigation constitutes defcient performance. See, e. g., 
Williams v. Taylor, 529 U. S. 362, 396 (2000) (fnding defciency 
where “counsel did not fulfll their obligation to conduct a thor-
ough investigation of the defendant's background”); Porter v. 
McCollum, 558 U. S. 30, 40 (2009) (per curiam) (“The decision not 
to investigate did not refect reasonable professional judgment”). 
There is nothing about the facts of this case that calls for a 
different conclusion. 
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The Fifth Circuit panel majority does not dispute the District 
Court's fnding that the attorney who fled Wessinger's state ha-
beas petitions “did no investigation” into mitigation. Wessinger 
v. Cain, 2015 WL 4527245, *2 (MD La., July 27, 2015). It does 
not disagree with the District Court's fndings that counsel “did 
not obtain any medical records, school records, employment rec-
ords or family history records,” or that he did not “conduct inter-
views of any witnesses, friends, teachers, coaches, or family mem-
bers” regarding potential mitigating factors, aside from having a 
couple brief conversations with Wessinger's mother and brother. 
Ibid. 

Even more striking, the panel majority does not acknowledge 
that counsel did absolutely nothing on Wessinger's case for a pe-
riod of at least 18 months after fling the frst amended petition. 

Despite these blatant shortcomings, the panel majority found 
that the failure to conduct any mitigation research was not a 
result of defcient performance but a product of the state postcon-
viction court's denial of funding for a mitigation investigation. 
As the record demonstrates, however, the denial of funds resulted 
at least in signifcant part from counsel's defciencies: Wessinger's 
frst counsel did nothing on his case; his second counsel delayed 
in requesting funds immediately upon taking the case; and, when 
counsel ultimately made the requests, the court viewed them as 
unsupported by any facts. See Record Doc., at 138–139, 142–144. 

More important, as noted by the Fifth Circuit panel dissent, 
the denial of funds does not excuse counsel's failure to perform 
any independent mitigation investigation. 864 F. 3d, at 393 (opin-
ion of Dennis, J.). In fact, conducting such an investigation may 
have placed the requests for funding on substantially stronger 
ground. The denial of funds also does not explain or justify coun-
sel's complete abandonment of the case for 1½ years. 

The Court's denial of certiorari here belies the “bedrock princi-
ple in our justice system” that a defendant has a right to effective 
assistance of trial counsel and undermines the protections this 
Court has recognized are necessary to protect that right. Marti-
nez, 566 U. S., at 12. Indeed, the investigation of mitigation evi-
dence and its presentation at sentencing are crucial to maintain-
ing the integrity of capital proceedings. The layers of ineffective 
assistance of counsel that Wessinger received constitute precisely 
the type of error that warrants relief under this Court's prece-
dent. Yet, Wessinger will remain on death row without a jury 
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ever considering the signifcant mitigation evidence that is now 
apparent. Because that outcome is contrary to precedent and 
deeply unjust and unfair, I dissent from the denial of certiorari. 

No. 17–7666. Clary v. United States. C. A. 3d Cir. Cer-
tiorari denied. Justice Alito took no part in the consideration 
or decision of this petition. 

Rehearing Denied 

No. 16–9727. Mua et al. v. California Casualty Indem-
nity Exchange, ante, p. 1051; 

No. 17–741. Madrigales-Rodriguez v. Sessions, Attorney 
General, ante, p. 1092; 

No. 17–758. Arora et al. v. James et al., ante, p. 1093; 
No. 17–5848. Deaton v. Kelley, Director, Arkansas De-

partment of Correction, ante, p. 952; 
No. 17–6182. In re LeGrande, ante, p. 1101; 
No. 17–6314. In re Gadsden, ante, p. 972; 
No. 17–6375. Donchev v. DeSimone, ante, p. 1064; 
No. 17–6476. Baker v. United States, ante, p. 1021; 
No. 17–6620. Young v. White et al., ante, p. 1071; 
No. 17–6762. Frias v. United States, ante, p. 1075; 
No. 17–6836. Miller v. Dunn, ante, p. 1104; and 
No. 17–6907. Lei Ke v. Drexel University et al., ante, 

p. 1079. Petitions for rehearing denied. 

March 15, 2018 

Miscellaneous Order 

No. 17–8130 (17A994). In re Gary. Application for stay of 
execution of sentence of death, presented to Justice Thomas, 
and by him referred to the Court, denied. Petition for writ of 
habeas corpus denied. 

Certiorari Denied 

No. 17–8085 (17A995). Gary v. Georgia. Super. Ct. Mus-
cogee County, Ga. Application for stay of execution of sentence 
of death, presented to Justice Thomas, and by him referred to 
the Court, denied. Certiorari denied. 

No. 17–8105 (17A970). Eggers v. Alabama. C. A. 11th Cir. 
Application for stay of execution of sentence of death, presented 
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to Justice Thomas, and by him referred to the Court, denied. 
Certiorari denied. Reported below: 876 F. 3d 1086. 

March 16, 2018 

Miscellaneous Order 

No. 17–387. Upper Skagit Indian Tribe v. Lundgren 
et vir. Sup. Ct. Wash. [Certiorari granted, ante, p. 1036.] Mo-
tion of the Solicitor General for leave to participate in oral argu-
ment as amicus curiae and for divided argument granted. 

March 19, 2018 

Certiorari Dismissed 

No. 17–7403. Holmes v. Don Kennedy Properties, LLC. 
Ct. App. Wash. Motion of petitioner for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court's Rule 39.8. As petitioner has repeatedly abused this 
Court's process, the Clerk is directed not to accept any further 
petitions in noncriminal matters from petitioner unless the dock-
eting fee required by Rule 38(a) is paid and the petition is submit-
ted in compliance with Rule 33.1. See Martin v. District of 
Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam). Re-
ported below: 197 Wash. App. 1031. 

No. 17–7767. Kapordelis v. Fox, Warden. C. A. 10th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court's Rule 39.8. As 
petitioner has repeatedly abused this Court's process, the Clerk 
is directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Kagan took no part in the 
consideration or decision of this motion and this petition. Re-
ported below: 707 Fed. Appx. 545. 

Miscellaneous Orders 

No. 17A838. Timbes v. Deutsche Bank National Trust Co. 
et al. C. A. 11th Cir. Application for stay, addressed to Jus-
tice Sotomayor and referred to the Court, denied. 

No. 17A909. Turzai, Speaker of the Pennsylvania House 
of Representatives, et al. v. League of Women Voters 
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of Pennsylvania et al. Sup. Ct. Pa. Application for stay, 
presented to Justice Alito, and by him referred to the Court, 
denied. 

No. 17M87. Gentry v. Thompson, Judge, Circuit Court of 
Tennessee, Sumner County; 

No. 17M88. Gentry v. Tennessee et al.; and 
No. 17M90. Grifn v. American Zurich Insurance Co. 

et al. Motions of petitioners for leave to proceed as veterans 
denied. 

No. 17M89. Nwaubani v. Grossman et al.; and 
No. 17M91. Curran v. United States. Motions to direct 

the Clerk to fle petitions for writ of certiorari out of time denied. 

No. 17–269. Washington v. United States et al. C. A. 9th 
Cir. [Certiorari granted, ante, p. 1089.] Motion of Washington 
State Association of Counties et al. for leave to fle brief as amici 
curiae granted. 

No. 17–667. Pioneer Centres Holding Company Stock 
Ownership Plan and Trust et al. v. Alerus Financial, 
N. A. C. A. 10th Cir. The Solicitor General is invited to fle a 
brief in this case expressing the views of the United States. 

No. 17–7476. Jungwirth v. Lee. Ct. Civ. App. Ala.; and 
No. 17–7692. Stone v. Louisiana Department of Revenue. 

C. A. 5th Cir. Motions of petitioners for leave to proceed 
in forma pauperis denied. Petitioners are allowed until April 9, 
2018, within which to pay the docketing fees required by Rule 
38(a) and to submit petitions in compliance with Rule 33.1 of the 
Rules of this Court. 

No. 17–1171. In re Reilly; 
No. 17–7755. In re Shinsako; 
No. 17–7818. In re West; 
No. 17–7830. In re Aldridge et ux.; 
No. 17–7886. In re Calton; 
No. 17–7887. In re Rudnick; 
No. 17–7902. In re Alexander; and 
No. 17–7906. In re Webster. Petitions for writs of habeas 

corpus denied. 

No. 17–7349. In re Drake; and 
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No. 17–7393. In re Rotondo. Petitions for writs of manda-
mus denied. 

No. 17–7338. In re Webb. Petition for writ of mandamus 
and/or prohibition denied. 

Certiorari Granted 

No. 16–1363. Nielsen, Secretary of Homeland Security, 
et al. v. Preap et al. (Reported below: 831 F. 3d 1193); and 
Wilcox, Acting Field Ofce Director, Immigration and 
Customs Enforcement, et al. v. Khoury et al. (667 Fed. 
Appx. 966). C. A. 9th Cir. Certiorari granted. 

Certiorari Denied 

No. 16–1180. Brewer, Former Governor of Arizona, 
et al. v. Arizona Dream Act Coalition et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 855 F. 3d 957. 

No. 17–473. Noonan v. County of Oakland, Michigan, 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 683 
Fed. Appx. 455. 

No. 17–550. Wierszewski v. Thibault. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 695 Fed. Appx. 891. 

No. 17–630. Karban v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–663. Green Solution Retail, Inc., et al. v. United 
States et al. C. A. 10th Cir. Certiorari denied. Reported 
below: 855 F. 3d 1111. 

No. 17–666. Wright v. Mays et al.; 
No. 17–901. Wyant et al. v. Mays et al.; and 
No. 17–989. City of Flint, Michigan, et al. v. Boler et al. 

C. A. 6th Cir. Certiorari denied. Reported below: 865 F. 3d 391. 

No. 17–669. Wilcoxson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 699 Fed. Appx. 888. 

No. 17–696. Gonzalez-Badillo v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 693 Fed. Appx. 312. 

No. 17–706. Lowry v. City of San Diego, California. 
C. A. 9th Cir. Certiorari denied. Reported below: 858 F. 3d 
1248. 
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No. 17–722. Guerra, Individually and on Behalf of 
the Estate of Guerra, Deceased, et al. v. Bellino. C. A. 
5th Cir. Certiorari denied. Reported below: 703 Fed. Appx. 312. 

No. 17–729. Yukins, Warden v. Tanner. C. A. 6th Cir. 
Certiorari denied. Reported below: 867 F. 3d 661. 

No. 17–736. Blatt, Hasenmiller, Leibsker & Moore LLC 
v. Oliva. C. A. 7th Cir. Certiorari denied. Reported below: 
864 F. 3d 492. 

No. 17–747. Teva Pharmaceuticals USA, Inc. v. Wendell 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 858 
F. 3d 1227. 

No. 17–776. City of Los Angeles, California, et al. v. 
Brewster. C. A. 9th Cir. Certiorari denied. Reported below: 
859 F. 3d 1194. 

No. 17–779. Parker v. Montgomery County Correctional 
Facility et al. C. A. 3d Cir. Certiorari denied. 

No. 17–781. Asboth v. Wisconsin. Sup. Ct. Wis. Certiorari 
denied. Reported below: 2017 WI 76, 376 Wis. 2d 644, 898 N. W. 
2d 541. 

No. 17–803. Sandusky Wellness Center, LLC v. ASD Spe-
cialty Healthcare, Inc. C. A. 6th Cir. Certiorari denied. 
Reported below: 863 F. 3d 460. 

No. 17–842. Bellevue v. Universal Health Services of 
Hartgrove, Inc., dba Hartgrove Hospital. C. A. 7th Cir. 
Certiorari denied. Reported below: 867 F. 3d 712. 

No. 17–863. First Agency, Inc., et al. v. Dakotas and 
Western Minnesota Electrical Industry Health and 
Welfare Fund, by Stainbrook et al.; and 

No. 17–1008. Dakotas and Western Minnesota Electri-
cal Industry Health and Welfare Fund v. First Agency, 
Inc., et al. C. A. 8th Cir. Certiorari denied. Reported below: 
865 F. 3d 1098. 

No. 17–872. Walker v. Estate of Clark. C. A. 7th Cir. 
Certiorari denied. Reported below: 865 F. 3d 544. 
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No. 17–918. Lussy v. Commissioner of Internal Revenue. 
C. A. 11th Cir. Certiorari denied. Reported below: 651 Fed. 
Appx. 883. 

No. 17–934. Penunuri et al. v. Redford et al. Sup. Ct. 
Utah. Certiorari denied. Reported below: 2017 UT 54, 423 
P. 3d 1150. 

No. 17–953. Warmus v. LaRose, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–957. LaVergne v. Brignac et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 654 Fed. Appx. 177. 

No. 17–967. McMaster et ux. v. Township of Bensalem, 
Pennsylvania. Commw. Ct. Pa. Certiorari denied. Reported 
below: 161 A. 3d 1031. 

No. 17–972. Nordyke v. Howmedica Osteonics Corp. C. A. 
3d Cir. Certiorari denied. Reported below: 867 F. 3d 390. 

No. 17–973. McGeehan v. McGeehan. Ct. App. Md. Cer-
tiorari denied. Reported below: 455 Md. 268, 167 A. 3d 579. 

No. 17–974. Ozdan v. Ozdan. Sup. Ct. Va. Certiorari 
denied. 

No. 17–978. Robertson v. GMAC Mortgage, LLC, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 702 Fed. 
Appx. 595. 

No. 17–985. Trivedi v. Department of Homeland Secu-
rity et al. C. A. 9th Cir. Certiorari denied. Reported below: 
711 Fed. Appx. 827. 

No. 17–996. Boggala v. Sessions, Attorney General. 
C. A. 4th Cir. Certiorari denied. Reported below: 866 F. 3d 563. 

No. 17–1006. Laity v. New York et al. App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 153 
App. Div. 3d 1079, 60 N. Y. S. 3d 572. 

No. 17–1012. Chiarenza v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 217 So. 3d 128. 

No. 17–1013. Sampson v. U. S. Bank N. A. C. A. 1st Cir. 
Certiorari denied. 
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No. 17–1023. Banner Health et al. v. Azar, Secretary 
of Health and Human Services. C. A. D. C. Cir. Certiorari 
denied. Reported below: 867 F. 3d 1323. 

No. 17–1027. United States ex rel. Little et al. v. Tri-
umph Gear Systems, Inc. C. A. 10th Cir. Certiorari denied. 
Reported below: 870 F. 3d 1242. 

No. 17–1029. Sheshtawy et al. v. Gray et al. C. A. 5th 
Cir. Certiorari denied. Reported below: 697 Fed. Appx. 380. 

No. 17–1037. Mirena Multidistrict Litigation v. Bayer 
Healthcare Pharmaceuticals, Inc., et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 713 Fed. Appx. 11. 

No. 17–1046. Pieczenik v. Commissioner, New Jersey De-
partment of Environmental Protection, et al. C. A. 3d 
Cir. Certiorari denied. Reported below: 715 Fed. Appx. 205. 

No. 17–1047. Perreault v. Stewart, Warden. C. A. 6th 
Cir. Certiorari denied. Reported below: 874 F. 3d 516. 

No. 17–1049. Gurnett v. Bargnesi, Acting Judge, Niagara 
County Court, New York. App. Div., Sup. Ct. N. Y., 4th Jud. 
Dept. Certiorari denied. Reported below: 147 App. Div. 3d 
1319, 47 N. Y. S. 3d 173. 

No. 17–1065. Lee-Walker v. New York City Department 
of Education et al. C. A. 2d Cir. Certiorari denied. Re-
ported below: 712 Fed. Appx. 43. 

No. 17–1071. Paige v. LeGault et al. C. A. 3d Cir. Certio-
rari denied. Reported below: 678 Fed. Appx. 84. 

No. 17–1072. Chudik v. Iancu, Director, United States 
Patent and Trademark Ofce. C. A. Fed. Cir. Certiorari 
denied. Reported below: 706 Fed. Appx. 670. 

No. 17–1075. Scopelliti v. City of Tampa, Florida. C. A. 
11th Cir. Certiorari denied. Reported below: 677 Fed. Appx. 
503. 

No. 17–1102. Allen et al. v. City of Chicago, Illinois. 
C. A. 7th Cir. Certiorari denied. Reported below: 865 F. 3d 936. 

No. 17–1109. McClamma v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 697 Fed. Appx. 664. 
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No. 17–1112. Connecticut v. Torres. App. Ct. Conn. Cer-
tiorari denied. Reported below: 175 Conn. App. 138, 167 A. 3d 
365. 

No. 17–1115. Massey v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 17–1121. Zappone et al. v. United States et al. C. A. 
6th Cir. Certiorari denied. Reported below: 870 F. 3d 551. 

No. 17–1131. Taylor v. United States District Court for 
the Southern District of Georgia. C. A. 11th Cir. Certio-
rari denied. 

No. 17–1132. Roberts v. Texas. Ct. App. Tex., 1st Dist. 
Certiorari denied. 

No. 17–1138. Weingarten v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 865 F. 3d 48. 

No. 17–1147. Mangino v. McKenney, Individually and as 
Next Friend of McKenney, and as Personal Representa-
tive of the Estate of McKenney. C. A. 1st Cir. Certiorari 
denied. Reported below: 873 F. 3d 75. 

No. 17–6110. Roy v. United States. C. A. 11th Cir. Certio-
rari denied. Reported below: 855 F. 3d 1133. 

No. 17–6231. Dove v. Louisiana. Ct. App. La., 4th Cir. 
Certiorari denied. Reported below: 2015–0783 (La. App. 4 Cir. 
5/4/16), 194 So. 3d 92. 

No. 17–6295. James v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 17–6332. Williams v. Pastrana, Warden. C. A. 11th 
Cir. Certiorari denied. 

No. 17–6343. Middleton v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 693 Fed. Appx. 846. 

No. 17–6349. Perotti v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 702 Fed. Appx. 322. 

No. 17–6398. Jing Guo Jin v. Sessions, Attorney General. 
C. A. 9th Cir. Certiorari denied. Reported below: 688 Fed. 
Appx. 458. 
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No. 17–6399. Castetter v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 865 F. 3d 977. 

No. 17–6415. Chandler v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 699 Fed. Appx. 863. 

No. 17–6666. Williams et al. v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 865 F. 3d 1328. 

No. 17–6668. White v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 837 F. 3d 1225. 

No. 17–6690. Cox v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 695 Fed. Appx. 851. 

No. 17–6813. Quintanilla et al. v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 868 F. 3d 315. 

No. 17–6861. Moreno v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 696 Fed. Appx. 886. 

No. 17–7099. Knight v. Florida et al. Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 225 So. 3d 661. 

No. 17–7257. Clabourne v. Ryan, Director, Arizona De-
partment of Corrections. C. A. 9th Cir. Certiorari denied. 
Reported below: 745 F. 3d 362. 

No. 17–7262. Smith v. Smith. Ct. App. Mo., Eastern Dist. 
Certiorari denied. Reported below: 524 S. W. 3d 95. 

No. 17–7263. Steele-Klein v. International Brother-
hood of Teamsters, Local 117, et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 696 Fed. Appx. 200. 

No. 17–7279. Williams v. District Attorney of Monroe 
County, Alabama, et al. C. A. 11th Cir. Certiorari denied. 
Reported below: 702 Fed. Appx. 812. 

No. 17–7280. Kolesnik v. Washington. Ct. App. Wash. 
Certiorari denied. 

No. 17–7281. Martinez v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 227 So. 3d 598. 

No. 17–7286. Townsend v. Gilmore, Superintendent, 
State Correctional Institution at Greene, et al. C. A. 
3d Cir. Certiorari denied. 
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No. 17–7288. Whirty v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 17–7290. S. C. v. Colorado. Ct. App. Colo. Certiorari 
denied. 

No. 17–7292. Snead v. Clarke, Director, Virginia Depart-
ment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 696 Fed. Appx. 126. 

No. 17–7311. Lewis v. Cavanugh et al. C. A. 2d Cir. Cer-
tiorari denied. 

No. 17–7316. Rivers v. Sanzone et al. Sup. Ct. Va. Cer-
tiorari denied. 

No. 17–7317. Poteat v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 170 A. 3d 1243. 

No. 17–7319. Moultrie v. Williams, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 697 Fed. Appx. 248. 

No. 17–7328. Isaacson v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 17–7330. Acosta v. Spearman, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–7334. Thomas v. Michigan. Ct. App. Mich. Certio-
rari denied. 

No. 17–7337. Walker v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2017 IL App (1st) 141036–U. 

No. 17–7339. Widi v. New Hampshire. Sup. Ct. N. H. Cer-
tiorari denied. Reported below: 170 N. H. 163, 166 A. 3d 1105. 

No. 17–7345. Green v. McGill-Johnston et al. C. A. 11th 
Cir. Certiorari denied. Reported below: 685 Fed. Appx. 811. 

No. 17–7346. Fowler v. Tice, Superintendent, State Cor-
rectional Institution at Smitheld, et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 702 Fed. Appx. 44. 
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No. 17–7351. Hawkins v. Hooks, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–7352. Hullihen v. Klee, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–7353. Cooley v. Stewart, Warden, et al. C. A. 
11th Cir. Certiorari denied. 

No. 17–7354. Hernandez v. California. Ct. App. Cal., 2d 
App. Dist., Div. 7. Certiorari denied. 

No. 17–7355. Figueroa v. Kauffman, Superintendent, 
State Correctional Institution at Huntingdon, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 17–7357. Enriquez Sanchez v. Allen et al. C. A. 5th 
Cir. Certiorari denied. 

No. 17–7360. Richmond v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2017 IL App (1st) 150642, 81 
N. E. 3d 193. 

No. 17–7362. Fuller v. Meghean. C. A. 9th Cir. Certiorari 
denied. Reported below: 675 Fed. Appx. 786. 

No. 17–7365. Gonzalez v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 17–7366. Harris v. Mullins et al. C. A. 9th Cir. Cer-
tiorari denied. 

No. 17–7370. Fletcher v. Texas. Ct. App. Tex., 1st Dist. 
Certiorari denied. 

No. 17–7374. Pollard v. Madden, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–7382. Flentroy v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. 

No. 17–7384. Ross v. Fleming, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 693 Fed. Appx. 253. 

No. 17–7385. Schouenborg v. Graham, Superintendent, 
Auburn Correctional Facility. C. A. 2d Cir. Certiorari de-
nied. Reported below: 707 Fed. Appx. 20. 
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No. 17–7392. Rock v. City of Dearborn Heights, Michi-
gan. Ct. App. Mich. Certiorari denied. 

No. 17–7394. Cook v. City of Philadelphia, Pennsylvania, 
et al. Commw. Ct. Pa. Certiorari denied. Reported below: 
155 A. 3d 152. 

No. 17–7399. Hayes, aka Swiss Barbie Bone v. Viacom Inc. 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 678 
Fed. Appx. 571. 

No. 17–7400. Covington v. Florida. Sup. Ct. Fla. Certio-
rari denied. Reported below: 228 So. 3d 49. 

No. 17–7401. Guerrero-Yanez v. Texas. Ct. Crim. App. 
Tex. Certiorari denied. 

No. 17–7404. Munt v. United States District Court for 
the District of Minnesota. C. A. 8th Cir. Certiorari denied. 

No. 17–7406. Mike v. Garman, Superintendent, State Cor-
rectional Institution at Rockview. C. A. 3d Cir. Certio-
rari denied. 

No. 17–7412. Grace v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 711 Fed. Appx. 495. 

No. 17–7416. Gray v. New York. App. Div., Sup. Ct. N. Y., 
3d Jud. Dept. Certiorari denied. Reported below: 151 App. Div. 
3d 1470, 57 N. Y. S. 3d 561. 

No. 17–7418. Khatana v. Washington Metropolitan Area 
Transit Authority. C. A. 4th Cir. Certiorari denied. Re-
ported below: 693 Fed. Appx. 243. 

No. 17–7423. Johnson v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 17–7426. Sanders v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 228 So. 3d 580. 

No. 17–7428. Crespo v. Higgins et al. C. A. 3d Cir. Cer-
tiorari denied. 

No. 17–7431. Williams v. Blanchard et al. C. A. 2d Cir. 
Certiorari denied. 
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No. 17–7434. Thompson v. Teebagy et al. C. A. 11th Cir. 
Certiorari denied. 

No. 17–7444. Migliori v. Microsoft Corp. et al. C. A. 6th 
Cir. Certiorari denied. 

No. 17–7445. Migliori v. Honeywell Inc. et al. C. A. 6th 
Cir. Certiorari denied. 

No. 17–7451. Barrow v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 232 So. 3d 384. 

No. 17–7454. Moore v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 227 So. 3d 1251. 

No. 17–7467. Eaves v. City of Charlotte, North Caro-
lina. C. A. 4th Cir. Certiorari denied. Reported below: 693 
Fed. Appx. 198. 

No. 17–7470. Rios v. Lewis, Warden. C. A. 4th Cir. Certio-
rari denied. Reported below: 711 Fed. Appx. 696. 

No. 17–7483. Smith v. Woodall et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 690 Fed. Appx. 291. 

No. 17–7491. Alfonso Duran v. Kernan, Secretary, Cali-
fornia Department of Corrections and Rehabilitation. 
C. A. 9th Cir. Certiorari denied. Reported below: 699 Fed. 
Appx. 629. 

No. 17–7499. Straw v. United States District Court for 
the Southern District of Indiana. C. A. 7th Cir. Certio-
rari denied. Reported below: 720 Fed. Appx. 298. 

No. 17–7522. Johnson v. Loyola University of New Or-
leans. Ct. App. La., 4th Cir. Certiorari denied. 

No. 17–7532. Nuri v. Merit Systems Protection Board. 
C. A. Fed. Cir. Certiorari denied. Reported below: 695 Fed. 
Appx. 550. 

No. 17–7533. Mills v. Indiana Department of Child Serv-
ices et al. Ct. App. Ind. Certiorari denied. Reported below: 
76 N. E. 3d 879. 

No. 17–7536. Straw v. United States et al. C. A. 11th 
Cir. Certiorari denied. 
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No. 17–7550. Davis v. Spearman, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 699 Fed. Appx. 642. 

No. 17–7556. Begnoche v. DeRose et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 676 Fed. Appx. 117. 

No. 17–7590. Wilson, aka Parker v. United States. C. A. 
Fed. Cir. Certiorari denied. 

No. 17–7600. Baskin v. Kansas. Ct. App. Kan. Certiorari 
denied. Reported below: 54 Kan. App. 2d xviii, 393 P. 3d 1058. 

No. 17–7610. Gray v. Zatecky, Superintendent, Pendle-
ton Correctional Facility. C. A. 7th Cir. Certiorari denied. 
Reported below: 865 F. 3d 909. 

No. 17–7619. Pierre v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 872 F. 3d 236. 

No. 17–7621. Lilley v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–7622. Scott v. Georgia. Sup. Ct. Ga. Certiorari 
denied. 

No. 17–7623. Angel Gutierrez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 699 Fed. Appx. 433. 

No. 17–7624. Casciola v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 241 So. 3d 126. 

No. 17–7652. Jones v. Jones, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 17–7658. Watkins v. Napel, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 17–7674. Lugo-Diaz v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 860 F. 3d 1. 

No. 17–7677. Rhodes v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 700 Fed. Appx. 276. 

No. 17–7679. Mendoza-Romero v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 703 Fed. Appx. 457. 
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No. 17–7681. Manuel Castro v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 704 Fed. Appx. 675. 

No. 17–7682. Padilla-Diaz et al. v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 862 F. 3d 856. 

No. 17–7684. Driver v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 692 F. 3d 448. 

No. 17–7686. Reliford v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 690 Fed. Appx. 287. 

No. 17–7687. Schwartz v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–7695. Marion v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 17–7697. Salomon-Macias v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 706 Fed. Appx. 392. 

No. 17–7698. Arias v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 713 Fed. Appx. 998. 

No. 17–7700. Bolton v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 17–7704. Scott v. Palmer et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 689 Fed. Appx. 874. 

No. 17–7706. Riggins v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 17–7711. Castilleja-Limon v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 700 Fed. Appx. 366. 

No. 17–7712. Ellis v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 701 Fed. Appx. 366. 

No. 17–7713. Daniels v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 699 Fed. Appx. 915. 

No. 17–7714. Martin v. United States. C. A. 4th Cir. Cer-
tiorari denied. 

No. 17–7718. Rea-Ponce v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 701 Fed. Appx. 368. 
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No. 17–7719. Perez v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 712 Fed. Appx. 136. 

No. 17–7721. Lespier v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 17–7722. Jackson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 700 Fed. Appx. 392. 

No. 17–7723. Jackson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 717 Fed. Appx. 211. 

No. 17–7725. Fierro v. Muniz, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 17–7726. Hamlin v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 701 Fed. Appx. 278. 

No. 17–7728. Richardson v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 17–7729. Schenck v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 697 Fed. Appx. 422. 

No. 17–7730. Sullivan v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 700 Fed. Appx. 773. 

No. 17–7736. Stewart v. Otts et al. C. A. 8th Cir. Certio-
rari denied. 

No. 17–7737. Watkins v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 718 Fed. Appx. 849. 

No. 17–7739. Delva, aka Sealed Defendant v. United 
States. C. A. 2d Cir. Certiorari denied. Reported below: 858 
F. 3d 135. 

No. 17–7740. Duval v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 711 Fed. Appx. 599. 

No. 17–7741. Woodley v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 713 Fed. Appx. 449. 

No. 17–7743. Johnston v. Mitchell, Superintendent, Old 
Colony Correctional Center. C. A. 1st Cir. Certiorari de-
nied. Reported below: 871 F. 3d 52. 
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No. 17–7744. Tate v. Florida. Sup. Ct. Fla. Certiorari 
denied. 

No. 17–7745. R. D. v. Texas Department of Family and 
Protective Services. Ct. App. Tex., 3d Dist. Certiorari 
denied. 

No. 17–7748. Thomas v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 698 Fed. Appx. 790. 

No. 17–7749. Washpun v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 716 Fed. Appx. 424. 

No. 17–7750. Shaheed v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 688 Fed. Appx. 120. 

No. 17–7751. Epperson v. Delaware. Sup. Ct. Del. Certio-
rari denied. Reported below: 173 A. 3d 535. 

No. 17–7757. Stine v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 719 Fed. Appx. 834. 

No. 17–7760. Jenkins v. Mississippi. Ct. App. Miss. Certio-
rari denied. Reported below: 232 So. 3d 167. 

No. 17–7761. Jefferson v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 17–7764. Pickett v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 17–7765. Harling v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 705 Fed. Appx. 911. 

No. 17–7768. Clark v. Jones, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 17–7770. Godinez-Martinez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 693 Fed. Appx. 691. 

No. 17–7771. Howard v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 704 Fed. Appx. 908. 

No. 17–7772. Bermudez Herrera v. California. Ct. App. 
Cal., 6th App. Dist. Certiorari denied. 

No. 17–7782. Purry v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 702 Fed. Appx. 511. 
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No. 17–7783. Pedraza v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 716 Fed. Appx. 390. 

No. 17–7786. Simpson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 704 Fed. Appx. 609. 

No. 17–7788. Robinson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 701 Fed. Appx. 381. 

No. 17–7791. Mayhew v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 715 Fed. Appx. 232. 

No. 17–7798. Charter v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 697 Fed. Appx. 879. 

No. 17–7803. McCray v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 230 So. 3d 495. 

No. 17–7808. Frial-Carrasco v. United States. C. A. 6th 
Cir. Certiorari denied. Reported below: 876 F. 3d 855. 

No. 17–7810. Dorsey v. Department of Education et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 870 F. 3d 359. 

No. 17–7819. Tolentino v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 706 Fed. Appx. 18. 

No. 17–7849. Merritt v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 17–7872. Cotton v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2016 IL App (1st) 132820–U. 

No. 17–7888. Shipley v. Stubbleeld Properties. App. 
Div., Super. Ct. Cal., County of San Bernardino. Certiorari 
denied. 

No. 17–225. Garco Construction, Inc. v. Speer, Acting 
Secretary of the Army. C. A. Fed. Cir. Certiorari denied. 
Reported below: 856 F. 3d 938. 

Justice Thomas, with whom Justice Gorsuch joins, 
dissenting. 

Petitioner Garco Construction, Inc. (Garco), had a contract with 
the Army Corps of Engineers to build housing units on Malm-
strom Air Force Base. As part of its contract, Garco agreed to 
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comply with all base access policies. After construction began, 
the base denied access to certain employees of Garco's subcontrac-
tor. Although the text of the base's access policy required only 
a “wants and warrants” check, App. to Pet. for Cert. 105a, the 
base clarifed that the policy also required background checks and 
excluded many individuals with criminal histories—even if those 
individuals did not have any wants or warrants. Garco's request 
for an equitable adjustment of the contract was denied, and the 
Armed Services Board of Contract Appeals denied Garco's appeal. 
The Court of Appeals for the Federal Circuit affrmed. Despite 
acknowledging “some merit” to Garco's argument that “ ̀ wants 
and warrants' ” means only wants and warrants, the Federal Cir-
cuit deferred to the base's interpretation of its access policy under 
Auer v. Robbins, 519 U. S. 452 (1997). Garco Constr., Inc. v. 
Secretary of Army, 856 F. 3d 938, 943 (2017). 

Garco fled a petition for certiorari, asking whether this Court's 
decisions in Auer, supra, and Bowles v. Seminole Rock & Sand 
Co., 325 U. S. 410 (1945), should be overruled. I would have 
granted certiorari to address that question. 

Seminole Rock and Auer require courts to give “controlling 
weight” to an agency's interpretation of its own regulations. 
Seminole Rock, supra, at 414; accord, Auer, supra, at 461. To 
qualify, an agency's interpretation need not be “the best” reading 
of the regulation. Decker v. Northwest Environmental Defense 
Center, 568 U. S. 597, 613 (2013). It need only be a reading that 
is not “plainly erroneous or inconsistent with the regulation.” 
Ibid. (internal quotation marks omitted). Although Seminole 
Rock deference was initially applied exclusively “in the price con-
trol context and only to offcial agency interpretations,” Knud-
sen & Wildermuth, Unearthing the Lost History of Seminole 
Rock, 65 Emory L. J. 47, 52–53 (2015), this Court has since ex-
panded it to many contexts and to informal interpretations, see 
id., at 52–53, 68–77, 86–92; Perez v. Mortgage Bankers Assn., 575 
U. S. 92, 112–133 (2015) (Thomas, J., concurring in judgment). 

Seminole Rock deference is constitutionally suspect. See 
Mortgage Bankers, 575 U. S., at 112–133. It transfers “the 
judge's exercise of interpretive judgment to the agency,” which 
is “not properly constituted to exercise the judicial power.” Id., 
at 124. It also undermines “the judicial `check' on the political 
branches” by ceding the courts' authority to independently inter-
pret and apply legal texts. Ibid. And it results in an “accumula-
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tion of governmental powers” by allowing the same agency that 
promulgated a regulation to “change the meaning” of that regula-
tion “at [its] discretion.” Id., at 126. This Court has never “put 
forward a persuasive justifcation” for Seminole Rock deference. 
Decker, supra, at 617 (Scalia, J. concurring in part and dissenting 
in part); see also Mortgage Bankers, supra, at 128–133 (opinion 
of Thomas, J.) (explaining why each of the proffered explanations 
for the doctrine is unpersuasive). 

By all accounts, Seminole Rock deference is “on its last gasp.” 
United Student Aid Funds, Inc. v. Bible, 578 U. S. 989 (2016) 
(Thomas, J., dissenting from denial of certiorari). Several Mem-
bers of this Court have said that it merits reconsideration in an 
appropriate case. See, e. g., Mortgage Bankers, 575 U. S., at 107 
(Alito, J., concurring in part and concurring in judgment); 
id., at 112 (opinion of Thomas, J.); Decker, supra, at 615–616 
(Roberts, C. J., concurring). Even the author of Auer came to 
doubt its correctness. See Mortgage Bankers, supra, at 111–112 
(Scalia, J., concurring in judgment); Decker, supra, at 616–621 
(opinion of Scalia, J.); Talk America, Inc. v. Michigan Bell Tele-
phone Co., 564 U. S. 50, 68–69 (2011) (Scalia, J., concurring). 

This would have been an ideal case to reconsider Seminole 
Rock deference, as it illustrates the problems that the doctrine 
creates. While Garco was performing its obligations under the 
contract, the base adopted an interpretation of its access policy 
that read “wants and warrants” to include “wants or warrants, 
sex offenders, violent offenders, those who are on probation, and 
those who are in a pre-release program.” App. to Pet. for Cert. 
60a. The Federal Circuit deferred to that textually dubious in-
terpretation. 856 F. 3d, at 945. Thus, an agency was able to 
unilaterally modify a contract by issuing a new “ ̀ clarifcation' 
with retroactive effect.” Decker, supra, at 620 (opinion of Sca-
lia, J.). This type of conduct “frustrates the notice and predict-
ability purposes of rulemaking, and promotes arbitrary govern-
ment.” Talk America, supra, at 69 (opinion of Scalia, J.). 

True, the agency here is part of the military, and the military 
receives substantial deference on matters of policy. See Orloff v. 
Willoughby, 345 U. S. 83, 94 (1953). But nothing about the mili-
tary context of this case affects the legitimacy of Seminole Rock 
deference. “The proper question faced by courts in interpreting 
a regulation is . . . what the regulation means.” Mortgage Bank-
ers, 575 U. S., at 128–129, (opinion of Thomas, J.) (emphasis 
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added). While the military is far better equipped than the courts 
to decide matters of tactics and security, it is no better equipped 
to read legal texts. Pointing to the military's policy expertise 
“misidentifes the relevant inquiry.” Id., at 128. 

Because this Court has passed up another opportunity to rem-
edy “precisely the accumulation of governmental powers that the 
Framers warned against,” id., at 126, I respectfully dissent from 
the denial of certiorari. 

No. 17–251. Hidalgo v. Arizona. Sup. Ct. Ariz. Certiorari 
denied. Reported below: 241 Ariz. 543, 390 P. 3d 783. 

Statement of Justice Breyer, with whom Justice Ginsburg, 
Justice Sotomayor, and Justice Kagan join, respecting the 
denial of certiorari. 

The petition in this capital case asks an important Eighth 
Amendment question: 

“Whether Arizona's capital sentencing scheme, which includes 
so many aggravating circumstances that virtually every de-
fendant convicted of frst-degree murder is eligible for death, 
violates the Eighth Amendment.” Pet. for Cert. (i). 

I 

“Our capital punishment cases under the Eighth Amendment 
address two different aspects of the capital decisionmaking proc-
ess: the eligibility decision and the selection decision.” Tuilaepa 
v. California, 512 U. S. 967, 971 (1994). States must comply with 
requirements for each decision. See Kansas v. Marsh, 548 U. S. 
163, 173–174 (2006) (“Together, our decisions in Furman v. Geor-
gia, 408 U. S. 238 (1972) (per curiam), and Gregg v. Georgia, 428 
U. S. 153 (1976) ( joint opinion of Stewart, Powell, and Stevens, 
JJ.), establish that a state capital sentencing scheme must” com-
port with requirements for each decision). 

In respect to the frst, the “eligibility decision,” our precedent 
imposes what is commonly known as the “narrowing” require-
ment. “To pass constitutional muster, a capital sentencing 
scheme must `genuinely narrow the class of persons eligible for 
the death penalty and must reasonably justify the imposition of 
a more severe sentence on the defendant compared to others 
found guilty of murder.' ” Lowenfeld v. Phelps, 484 U. S. 231, 
244 (1988) (quoting Zant v. Stephens, 462 U. S. 862, 877 (1983)). 
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To satisfy the “narrowing requirement,” a state legislature must 
adopt “statutory factors which determine death eligibility” and 
thereby “limit the class of murderers to which the death penalty 
may be applied.” Brown v. Sanders, 546 U. S. 212, 216, and n. 2 
(2006) (emphasis added); see also Tuilaepa, supra, at 979 (“ ̀ Once 
the jury fnds that the defendant falls within the legislatively 
defned category of persons eligible for the death penalty, . . . the 
jury then is free to consider a myriad of factors to determine 
whether death is the appropriate punishment' ” (quoting Califor-
nia v. Ramos, 463 U. S. 992, 1008 (1983); emphasis added)); Low-
enfeld, supra, at 246 (specifying that the “legislature” may pro-
vide for the “narrowing function” by statute (emphasis added)); 
Zant, supra, at 878 (“[S]tatutory aggravating circumstances play 
a constitutionally necessary function at the stage of legislative 
defnition: they circumscribe the class of persons eligible for the 
death penalty” (emphasis added)). 

The second aspect of the capital decisionmaking process, the 
“selection decision,” determines whether a death-eligible defend-
ant should actually receive the death penalty. Tuilaepa, 512 
U. S., at 972. In making this individualized determination, the 
jury must “consider relevant mitigating evidence of the character 
and record of the defendant and the circumstances of the crime.” 
Ibid.; see also Marsh, supra, at 173–174 (“[A] state capital sen-
tencing system must . . . permit a jury to render a reasoned, 
individualized sentencing determination based on a death-eligible 
defendant's record, personal characteristics, and the circumstances 
of his crime”). This second aspect of the capital punishment 
decision—the selection requirement—is not before us. 

II 

Our precedent makes clear that the legislature may satisfy the 
“narrowing function . . . in either of . . . two ways.” Lowenfeld, 
484 U. S., at 246. First, “[t]he legislature may itself narrow the 
defnition of capital offenses . . . .” Ibid. (emphasis added). 
Second, “the legislature may more broadly defne capital of-
fenses,” but set forth by statute “aggravating circumstances” 
which will permit the “jury . . . at the penalty phase” to make 
“fndings” that will narrow the legislature's broad defnition of the 
capital offense. Ibid.; see also Tuilaepa, supra, at 972 (“The 
aggravating circumstance may be contained in the defnition of 
the crime or in a separate sentencing factor (or in both)”). The 
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petitioner here, Abel Daniel Hidalgo, contends that the Arizona 
Legislature has failed to satisfy the narrowing requirement 
through either of these two methods. 

A 

Consider the frst way a state legislature may satisfy the Con-
stitution's narrowing requirement—namely, by enacting a narrow 
statutory defnition of capital murder. Some States have fol-
lowed this approach. For example, in Lowenfeld, this Court up-
held Louisiana's use of this method because it concluded that the 
State's capital murder statute narrowed the class of intentional 
murderers to a smaller class of death-eligible murderers. 484 
U. S., at 246. Specifcally, Louisiana's capital murder statute was 
limited to cases in which “ ̀ the offender' ” not only had “ ̀ specifc 
intent to kill or to infict great bodily harm' ” but also (1) targeted 
one of three specifcally enumerated categories of victims (chil-
dren, “ ̀ a freman or peace offcer engaged' ” in “ ̀ lawful duties,' ” 
or multiple victims); or (2) was “ ̀ engaged in the perpetration 
or attempted perpetration of ' ” certain other serious specifed 
crimes; or (3) was a murder-for-hire. Id., at 242 (quoting La. 
Rev. Stat. Ann. §§ 14:30(A)(1)–(5) (West 1986)). The Lowenfeld 
Court also noted that Texas' capital murder statute “narrowly 
defned the categories of murders for which a death sentence 
could be imposed.” 484 U. S., at 245; see also Jurek v. Texas, 428 
U. S. 262, 271 (1976) ( joint opinion of Stewart, Powell, and Ste-
vens, JJ.) (upholding the Texas capital murder statute, which 
made “a smaller class of murders in Texas” death eligible). 

Unlike the Louisiana and Texas statutes, Arizona's capital mur-
der statute makes all frst-degree murderers eligible for death and 
defnes frst-degree murder broadly to include all premeditated 
homicides along with felony murder based on 22 possible predicate 
felony offenses. See Ariz. Rev. Stat. Ann. §§ 13–1105(A)(1)–(2) 
(2010) (including, for example, transporting marijuana for sale). 
Perhaps not surprisingly, Arizona did not argue below and does 
not suggest now that the State's frst-degree murder statute alone 
can meet the Eighth Amendment's narrowing requirement. 

B 

Because Arizona law broadly defnes capital murder, the State 
has sought to comply with the narrowing requirement through the 
second method—namely, by setting forth statutory “aggravating 
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circumstances” designed to permit the “jury . . . at the penalty 
phase” to make “fndings” that will narrow the legislature's broad 
defnition of the capital offense. Lowenfeld, supra, at 246. The 
Arizona Legislature has set forth a list of statutory aggravating 
factors that the jury must consider “in determining whether to 
impose a sentence of death.” Ariz. Rev. Stat. Ann. § 13–751(F) 
(Cum. Supp. 2017); see Appendix, infra. And under Arizona law, 
a person convicted of frst-degree murder may be sentenced to 
death only if at least one of these aggravating factors is present. 
§ 13–752(E). 

In this case, the petitioner sought an evidentiary hearing to 
establish through witnesses, expert testimony, and documentary 
evidence that the statutory aggravating circumstances set forth 
in § 13–751(F) apply to virtually every frst-degree murder case 
in the State. The state trial court consolidated the petitioner's 
motion for an evidentiary hearing with similar motions fled by 
17 other frst-degree murder defendants. See Brief in Opposition 
4. Unlike the petitioner, the other defendants had committed 
their crimes after the Arizona Legislature increased the number 
of statutory aggravating factors from 10 to 14. Compare Ariz. 
Rev. Stat. Ann. § 13–703(F) (2001) (10 aggravators) with Appen-
dix, infra (14 aggravators). 

In his request for a hearing, the petitioner pointed to, among 
other things, evidence he obtained through public records re-
quests regarding more than 860 frst-degree murder cases in Mari-
copa County (the county where he was charged) between 2002 
and 2012. As the Arizona Supreme Court noted, this evidence 
indicated that “one or more aggravating circumstances were pres-
ent in 856 of 866” cases examined. 241 Ariz. 543, 550, 390 P. 3d 
783, 789 (2017). In other words, about 98% of frst-degree murder 
defendants were eligible for the death penalty. The petitioner 
adds in his briefng before this Court that this is true under 
either the 10 aggravating factors in effect when he was sentenced 
or the 14 factors set forth under the expanded provisions Arizona 
has since adopted. See Reply Brief 5 (citing C. Spohn, Aggra-
vating Circumstances in First-Degree Murder Cases, Maricopa 
County, AZ: 2002–2012). Narrowing an impermissibly broad cap-
ital murder statute by about 2% is not, the petitioner says, suff-
cient under this Court's precedents. 

The state trial court denied the petitioner's request for an evi-
dentiary hearing, and the Arizona Supreme Court affrmed. 241 
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Ariz., at 548–549, 390 P. 3d, at 788–789. However, the Arizona 
Supreme Court did not dispute the petitioner's evidence. It as-
sumed that “Hidalgo is right in his factual assertion that nearly 
every charged frst degree murder could support at least one 
aggravating circumstance.” Id., at 551, 390 P. 3d, at 791. 

C 

Despite assuming that the aggravating circumstances fail to 
materially narrow the class of death-eligible frst-degree murder 
defendants, the Arizona Supreme Court nevertheless concluded 
that the State's death penalty system meets the Constitution's 
narrowing requirement. It said that the petitioner was “mis-
taken . . . insofar as he focuses only on the legislatively defned 
aggravating circumstances” because use of those circumstances 
“is not the only way in which Arizona's sentencing scheme nar-
rows the class of persons eligible for death.” Id., at 551–552, 390 
P. 3d, at 791–792. The Arizona Supreme Court mentioned fve 
other ways it thought Arizona's death penalty system meets the 
Constitution's narrowing requirement. They were: (1) Arizona's 
frst-degree murder statute; (2) the “identifed aggravating cir-
cumstances”; (3) the fact that the State must prove “one or more” 
of the “alleged aggravating circumstances” “beyond a reasonable 
doubt”; (4) the existence of “mandatory appellate review”; and (5) 
Arizona's statutory provisions applicable to “individualized sen-
tencing determinations” through consideration of “mitigating cir-
cumstances.” Id., at 552, 390 P. 3d, at 792. 

We have considered (and rejected) the frst of these other ways 
since Arizona's frst-degree murder statute does not “provid[e] for 
categorical narrowing at the defnition stage.” Zant, 462 U. S., 
at 879. What about the second way—that is, narrowing by means 
of the “statutory aggravators”? Again, the Arizona Supreme 
Court assumed that those factors do not, in fact, narrow the class 
of death-eligible frst-degree murder defendants. Instead it as-
sumed that “Hidalgo is right in his factual assertion that nearly 
every charged frst degree murder could support at least one 
aggravating circumstance.” 241 Ariz., at 551, 390 P. 3d, at 791. 
That assumption, without more, would seem to deny the constitu-
tional need to “genuinely” narrow the class of death-eligible de-
fendants. Zant, supra, at 877. Moreover, the third and fourth 
narrowing methods the Arizona Supreme Court invoked are basi-
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cally beside the point—they do not show the necessary legislative 
narrowing that our precedents require. And the fnal other way 
(individualized sentencing determinations) concerns an entirely 
different capital punishment requirement—the selection deci-
sion—which is not at issue in this case. See supra, at 1197. 

Finally, the Arizona Supreme Court seemed to suggest that 
prosecutors may perform the narrowing requirement by choosing 
to ask for the death penalty only in those cases in which a particu-
larly wrongful frst-degree murder is at issue. See 241 Ariz., at 
551–552, 390 P. 3d, at 791–792. However, that reasoning cannot 
be squared with this Court's precedent—precedent that insists 
that States perform the “constitutionally necessary” narrowing 
function “at the stage of legislative defnition.” Zant, supra, at 
878 (emphasis added); see also Tuilaepa, 512 U. S., at 979; Lowen-
feld, 484 U. S., at 246; Ramos, 463 U. S., at 1008. 

* * * 

Although, in my view, the Arizona Supreme Court misapplied 
our precedent, I agree with the Court's decision today to deny 
certiorari. In support of his Eighth Amendment challenge, the 
petitioner points to empirical evidence about Arizona's capital sen-
tence system that suggests about 98% of frst-degree murder de-
fendants in Arizona were eligible for the death penalty. That 
evidence is unrebutted. It points to a possible constitutional 
problem. And it was assumed to be true by the state courts 
below. Evidence of this kind warrants careful attention and eval-
uation. However, in this case, the opportunity to develop the 
record through an evidentiary hearing was denied. As a result, 
the record as it has come to us is limited and largely unexamined 
by experts and the courts below in the frst instance. We do not 
have evidence, for instance, as to the nature of the 866 cases 
(perhaps they implicate only a small number of aggravating fac-
tors). Nor has it been fully explained whether and to what ex-
tent an empirical study would be relevant to resolving the consti-
tutional question presented. Capital defendants may have the 
opportunity to fully develop a record with the kind of empirical 
evidence that the petitioner points to here. And the issue pre-
sented in this petition will be better suited for certiorari with 
such a record. 
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APPENDIX 

Ariz. Rev. Stat. Ann. § 13–751(F) (Cum. Supp. 2017) 

“F. The trier of fact shall consider the following aggravating 
circumstances in determining whether to impose a sentence of 
death: 

“1. The defendant has been convicted of another offense in the 
United States for which under Arizona law a sentence of life 
imprisonment or death was imposable. 

“2. The defendant has been or was previously convicted of a 
serious offense, whether preparatory or completed. Convictions 
for serious offenses committed on the same occasion as the homi-
cide, or not committed on the same occasion but consolidated for 
trial with the homicide, shall be treated as a serious offense under 
this paragraph. 

“3. In the commission of the offense the defendant knowingly 
created a grave risk of death to another person or persons in 
addition to the person murdered during the commission of the 
offense. 

“4. The defendant procured the commission of the offense by 
payment, or promise of payment, of anything of pecuniary value. 

“5. The defendant committed the offense as consideration for 
the receipt, or in expectation of the receipt, of anything of pecuni-
ary value. 

“6. The defendant committed the offense in an especially hei-
nous, cruel or depraved manner. 

“7. The defendant committed the offense while: 
“(a) In the custody of or on authorized or unauthorized release 

from the state department of corrections, a law enforcement 
agency or a county or city jail. 

“(b) On probation for a felony offense. 
“8. The defendant has been convicted of one or more other 

homicides . . . that were committed during the commission of 
the offense. 

“9. The defendant was an adult at the time the offense was 
committed or was tried as an adult and the murdered person was 
under ffteen years of age, was an unborn child in the womb at 
any stage of its development or was seventy years of age or older. 

“10. The murdered person was an on duty peace offcer who 
was killed in the course of performing the offcer's offcial duties 
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and the defendant knew, or should have known, that the murdered 
person was a peace offcer. 

“11. The defendant committed the offense with the intent to 
promote, further or assist the objectives of a criminal street gang 
or criminal syndicate or to join a criminal street gang or crimi-
nal syndicate. 

“12. The defendant committed the offense to prevent a person's 
cooperation with an offcial law enforcement investigation, to pre-
vent a person's testimony in a court proceeding, in retaliation 
for a person's cooperation with an offcial law enforcement inves-
tigation or in retaliation for a person's testimony in a court 
proceeding. 

“13. The offense was committed in a cold, calculated manner 
without pretense of moral or legal justifcation. 

“14. The defendant used a remote stun gun or an authorized 
remote stun gun in the commission of the offense.” 

[Note: Since 2001, the Arizona Legislature has added aggrava-
tors 11 through 14.] 

No. 17–659. All Nippon Airways et al. v. Wortman et al. 
C. A. 9th Cir. Certiorari denied. Justice Breyer took no part 
in the consideration or decision of this petition. Reported below: 
854 F. 3d 606. 

No. 17–678. Bell v. United States. C. A. 10th Cir. Certio-
rari denied. Justice Gorsuch took no part in the consideration 
or decision of this petition. Reported below: 689 Fed. Appx. 
598. 

No. 17–962. Boyd v. Dunn, Commissioner, Alabama De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 856 F. 3d 853. 

Justice Sotomayor, dissenting. 

I dissent from the denial of certiorari for the reasons set out 
in Arthur v. Dunn, 580 U. S. 1141 (2017) (Sotomayor, J., dissent-
ing from denial of certiorari). 

No. 17–983. Donjuan-Laredo v. Sessions, Attorney Gen-
eral. C. A. 10th Cir. Certiorari denied. Justice Gorsuch 
took no part in the consideration or decision of this petition. Re-
ported below: 689 Fed. Appx. 600. 
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No. 17–1030. Speedway LLC et al. v. Wilson et al. C. A. 
10th Cir. Motions of Center for Constitutional Jurisprudence and 
National Conference on Weights and Measures for leave to fle 
briefs as amici curiae granted. Certiorari denied. Justice 
Alito and Justice Gorsuch took no part in the consideration 
or decision of these motions and this petition. Reported below: 
872 F. 3d 1094. 

No. 17–1033. Baiul et al. v. NBC Sports. C. A. 2d Cir. 
Motion of Reiter, Dye & Brennan, LLP, et al. for leave to fle 
brief as amici curiae granted. Certiorari denied. Reported 
below: 708 Fed. Appx. 710. 

No. 17–6232. Campbell v. Ohio. Ct. App. Ohio, 8th App. 
Dist., Cuyahoga County. Certiorari denied. Reported below: 
2016-Ohio-7613. 

Statement of Justice Sotomayor respecting the denial of 
certiorari. 

Petitioner Glen Campbell challenges the constitutionality of 
Ohio Rev. Code Ann. § 2953.08(D)(3) (West Supp. 2017), which 
provides that sentences “imposed for aggravated murder or mur-
der” are “not subject to review.” I concur in the denial of certio-
rari because Campbell failed adequately to present his constitu-
tional arguments to the state courts. I nonetheless write 
separately because a statute that shields from judicial scrutiny 
sentences of life without the possibility of parole raises serious 
constitutional concerns. 

In Ohio, after a defendant is found guilty of aggravated murder, 
the State authorizes a range of penalties, including life in prison 
with parole eligibility after 20, 25, or 30 years, or life imprison-
ment without the possibility of parole. See § 2929.03(A)(1). 
Under that scheme, Campbell was sentenced to life imprisonment 
without the possibility of parole after pleading guilty to aggra-
vated murder. He challenged his sentence on appeal, arguing in 
part that the trial court failed to balance the aggravating and 
mitigating factors as required by § 2929.12 of the Ohio statute.1 

1 In making sentencing determinations in felony cases, Ohio provides that 
courts “shall be guided by the overriding purposes of felony sentencing . . . 
to protect the public from future crime” and “punish the offender,” § 2929.11, 
and “shall consider” certain statutory aggravating and mitigating factors, 
§ 2929.12. 
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The Court of Appeals of Ohio found this argument “unreviewable” 
under § 2953.08(D)(3). App. to Pet. for Cert. A–3. That provi-
sion, contained within the appellate review section of the Ohio 
statute, provides: “A sentence imposed for aggravated murder or 
murder pursuant to sections 2929.02 to 2929.06 of the Revised 
Code is not subject to review under this section.” § 2953.08(D)(3). 
The court below relied on precedent from the Supreme Court of 
Ohio, which has held that § 2953.08(D)(3) is “unambiguous” and 
“clearly means what it says: such a sentence cannot be reviewed.” 
State v. Porterfeld, 106 Ohio St. 3d 5, 8, 2005-Ohio-3095, ¶17, 829 
N. E. 2d 690, 693. 

Trial judges making the determination whether a defendant 
should be condemned to die in prison have a grave responsibility, 
and the fact that Ohio has set up a scheme under which those 
determinations “cannot be reviewed” is deeply concerning. Life 
without parole “is the second most severe penalty permitted by 
law.” Harmelin v. Michigan, 501 U. S. 957, 1001 (1991) (Ken-
nedy, J., concurring in part and concurring in judgment). In 
recent years this Court has recognized that, although death is 
different, “life without parole sentences share some characteris-
tics with death sentences that are shared by no other sentences.” 
Graham v. Florida, 560 U. S. 48, 69 (2010). “Imprisoning an of-
fender until he dies alters the remainder of his life `by a forfeiture 
that is irrevocable.' ” Miller v. Alabama, 567 U. S. 460, 474–475 
(2012) (quoting Graham, 560 U. S., at 69). A life-without-parole 
sentence “means denial of hope; it means that good behavior and 
character improvement are immaterial; it means that whatever 
the future might hold in store for the mind and spirit of the 
convict, he will remain in prison for the rest of his days.” Id., 
at 70 (internal quotation marks and brackets omitted). 

Because of the parallels between a sentence of death and a 
sentence of life imprisonment without parole, the Court has drawn 
on certain Eighth Amendment requirements developed in the cap-
ital sentencing context to inform the life-without-parole sentenc-
ing context. For instance, this Court imported the Eighth 
Amendment requirement “demanding individualized sentencing 
when imposing the death penalty” into the juvenile conviction 
context, holding that “a similar rule should apply when a juvenile 
confronts a sentence of life (and death) in prison.” Miller, 567 
U. S., at 475, 477. The Court also categorically banned life-
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without-parole sentences for juvenile offenders who did not com-
mit homicide. See Graham, 560 U. S., at 82. 

The “correspondence” between capital punishment and life sen-
tences, Miller, 567 U. S., at 475, might similarly require reconsid-
eration of other sentencing practices in the life-without-parole 
context. As relevant here, the Eighth Amendment demands that 
capital sentencing schemes ensure “measured, consistent applica-
tion and fairness to the accused,” Eddings v. Oklahoma, 455 U. S. 
104, 111 (1982), with the purpose of avoiding “the arbitrary or 
irrational imposition of the death penalty,” Parker v. Dugger, 498 
U. S. 308, 321 (1991). To that aim, “this Court has repeatedly 
emphasized that meaningful appellate review of death sentences 
promotes reliability and consistency.” Clemons v. Mississippi, 
494 U. S. 738, 749 (1990); see also Parker, 498 U. S., at 321 (“We 
have emphasized repeatedly the crucial role of meaningful appel-
late review in ensuring that the death penalty is not imposed 
arbitrarily or irrationally”); Gregg v. Georgia, 428 U. S. 153, 195 
(1976) ( joint opinion of Stewart, Powell, and Stevens, JJ.) (noting 
that “the further safeguard of meaningful appellate review is 
available to ensure that death sentences are not imposed capri-
ciously or in a freakish manner”). 

In my view, this jurisprudence provides good reason to question 
whether § 2953.08(D)(3) really “means what it says”: that a life-
without-parole sentence, no matter how arbitrarily or irrationally 
imposed, is shielded from meaningful appellate review. Our 
Eighth Amendment jurisprudence developed in the capital con-
text calls into question whether a defendant should be condemned 
to die in prison without an appellate court having passed on 
whether that determination properly took account of his circum-
stances, was imposed as a result of bias,2 or was otherwise im-
posed in a “freakish manner.” And our jurisprudence questions 
whether it is permissible that Campbell must now spend the rest 
of his days in prison without ever having had the opportunity to 
challenge why his trial judge chose the irrevocability of life with-
out parole over the hope of freedom after 20, 25, or 30 years. 

2 Although the State argues that a defendant can present a claim of bias 
on state postconviction proceedings, see Brief in Opposition 11, those claims 
are limited to claims of “a consistent pattern of disparity in sentencing by 
the judge,” Ohio Rev. Code Ann. § 2953.21(A)(5). The State does not ad-
dress how a defendant convicted of aggravated murder can raise a substan-
tial claim of bias if it is not part of a “consistent pattern.” 
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The law, after all, granted the trial judge the discretion to impose 
these lower sentences. See § 2929.03(A)(1). 

This case did not present either the Ohio courts or this Court 
the occasion to decide this important question.3 I believe the 
Ohio courts will be vigilant in considering it in the appropriate 
case. 

No. 17–7377. Partin v. Tilford. C. A. 6th Cir. Motion of 
respondent to substitute Rose M. Tilford, Executrix of the Estate 
of Ron H. Tilford as respondent in place of Ron H. Tilford, de-
ceased, granted. Certiorari denied. 

No. 17–7660. Younge v. United States. C. A. 2d Cir. Cer-
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. 

No. 17–7701. Aguilera v. United States. C. A. 9th Cir. 
Certiorari denied. Justice Breyer took no part in the consid-
eration or decision of this petition. Reported below: 733 Fed. 
Appx. 875. 

No. 17–7709. Alcorta v. United States. C. A. 10th Cir. 
Certiorari denied. Justice Gorsuch took no part in the consid-
eration or decision of this petition. Reported below: 853 F. 3d 
1123. 

No. 17–7720. Derrow v. United States. C. A. 5th Cir. 
Certiorari denied. Justice Kagan took no part in the consid-
eration or decision of this petition. Reported below: 707 Fed. 
Appx. 301. 

No. 17–7727. Hardy v. United States. C. A. 2d Cir. Cer-
tiorari denied. Justice Sotomayor took no part in the consid-
eration or decision of this petition. Reported below: 704 Fed. 
Appx. 1. 

No. 17–7763. Crowe v. United States. C. A. 10th Cir. 
Certiorari denied. Justice Gorsuch took no part in the consid-
eration or decision of this petition. Reported below: 701 Fed. 
Appx. 694. 

3 Campbell advanced his meaningful-review claim as a due process, rather 
than an Eighth Amendment, claim. He also argued that the Ohio statute 
violated the Equal Protection Clause. 
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No. 17–7780. Locascio v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con-
sideration or decision of this petition. 

Rehearing Denied 

No. 17–597. Clemons v. Delta Airlines, Inc., ante, p. 1055; 
No. 17–655. Ali v. Carnegie Institution of Washington 

et al., ante, p. 1057; 
No. 17–725. Beavers v. Kern County Department of 

Child Support Services, ante, p. 1092; 
No. 17–797. Cooke v. Virginia, ante, p. 1059; 
No. 17–5507. Ackbar v. McPherson et al., ante, p. 922; 
No. 17–5585. In re Sanders, ante, p. 813; 
No. 17–5758. Hinson-Bey v. City of Albermarle Police 

Department et al., ante, p. 950; 
No. 17–6205. Blyden v. United States, ante, p. 958; 
No. 17–6335. Matelyan v. ASCAP et al., ante, p. 1002; 
No. 17–6370. Williams v. Lashbrook, Warden, ante, p. 1064; 
No. 17–6472. In re Weekley, ante, p. 995; 
No. 17–6522. Lucas v. Ward et al., ante, p. 1068; 
No. 17–6547. H. K. V. v. Florida Department of Children 

and Families et al., ante, p. 1069; 
No. 17–6553. Glick v. Townsend et al., ante, p. 1069; 
No. 17–6621. Watson v. Mylan Pharmaceuticals, Inc., 

ante, p. 1071; 
No. 17–6770. Stevenson v. Vannoy, Warden, ante, p. 1095; 
No. 17–6874. King v. Berry, Warden, ante, p. 1096; 
No. 17–6894. Waters v. United States, ante, p. 1079; 
No. 17–6901. Chappell v. Morgan, Warden, ante, p. 1104; 
No. 17–6939. In re Yonamine, ante, p. 1050; 
No. 17–7005. Fairley v. Fairley et al., ante, p. 1096; and 
No. 17–7116. Okeayainneh v. United States, ante, p. 1097. 

Petitions for rehearing denied. 

March 20, 2018 

Miscellaneous Order 

No. 17A911 (17–8151). Bucklew v. Precythe, Director, 
Missouri Department of Corrections, et al. C. A. 8th Cir. 
Application for stay of execution of sentence of death, presented 
to Justice Gorsuch, and by him referred to the Court, granted 
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pending disposition of the petition for writ of certiorari. Should 
the petition for writ of certiorari be denied, this stay shall termi-
nate automatically. In the event the petition for writ of certio-
rari is granted, the stay shall terminate upon the sending down 
of the judgment of this Court. The Chief Justice, Justice 
Thomas, Justice Alito, and Justice Gorsuch would deny the 
application for stay of execution. 
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ANTITERRORISM AND EFFECTIVE DEATH PENALTY ACT OF 

1996. See Habeas Corpus. 

APPEALS. 

Raising constitutional claims on direct appeal after a guilty plea.—A 
guilty plea, by itself, does not bar a federal criminal defendant from chal-
lenging constitutionality of his statute of conviction on direct appeal. 
Class v. United States, p. 174. 

ARRESTS. See Qualifed Immunity. 

ASSET TRANSFERS PURSUANT TO CHAPTER 11 BANKRUPTCY 

PLAN. See Bankruptcy. 

ATTORNEY'S FEES. 

Attorney's fee awards in criminal cases—District courts.—In cases 
governed by 42 U. S. C. § 1997e(d), which provides that “a portion of [a 
prevailing prisoner's civil rights] judgment (not to exceed 25 percent) shall 
be applied to satisfy the amount of attorney's fees awarded against the 
defendant,” district courts must exhaust as much of judgment as neces-
sary to satisfy statutory cap. Murphy v. Smith, p. 220. 

AVOIDANCE OF PREFERENTIAL TRANSFERS. See Bankruptcy. 

BANKRUPTCY. 

1. Bankruptcy trustee's limited power to avoid transfers by a debtor— 
Safe-harbor provision for securities transfers.—When determining 
whether Bankruptcy Code § 546(e)'s securities safe harbor saves a transfer 
that trustee seeks to invalidate under trustee's “avoiding powers,” only 
relevant transfer is transfer that trustee seeks to avoid, not component 
parts of that transfer. Merit Management Group, LP v. FTI Consulting, 
Inc., p. 366. 

2. Creditor also an “insider” of the debtor—Mixed questions of law 
and fact—Clear-error standard.—The Ninth Circuit was right to review 
the Bankruptcy Court's determination of non-statutory insider status for 
clear error (rather than de novo). U. S. Bank N.A. v. Village at Lakeridge, 
LLC, p. 387. 

1211 
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BOND HEARINGS. See Immigration Law. 

CAPITAL MURDER. See Habeas Corpus. 

CIVIL RIGHTS. See Attorney's Fees. 

CLEAN WATER ACT. 

COLLECTIVE-BARGAINING AGREEMENTS. 

Interpreting collective-bargaining agreements—Ordinary contract-law 
principles—Vesting of retiree benefts.—In interpreting an unambiguous 
collective-bargaining agreement, Sixth Circuit should have employed ordi-
nary principles of contract law under M&G Polymers USA, LLC v. Tack-
ett, 574 U. S. 427, instead of relying on inferences to presume that the 
agreement vested retiree benefts for life. CNH Industrial N. V. v. 
Reese, p. 133. 

COMPENSATION FOR ATTORNEY'S FEES. See Attorney's Fees. 

COMPETENCY. See Habeas Corpus. 

CONSTITUTIONAL LAW. 

Separation of Powers—Congress may not exercise judicial power— 
Law stripping federal courts of jurisdiction.—D. C. Circuit's judgment 
affrming dismissal of Patchak's suit—which challenged Interior Secre-
tary's Indian Reorganization Act authority to take land into trust—for 
lack of jurisdiction in light of Congress' enactment of Gun Lake Trust 
Land Reaffrmation Act is affrmed. Patchak v. Zinke, p. 244. 

CONTRACT LAW. See Collective-Bargaining Agreements. 

“CRAMDOWN” PLANS. See Bankruptcy. 

CREDITORS AND DEBTORS. See Bankruptcy. 

CRIMINAL LAW. See Appeals; Attorney's Fees; Habeas Corpus; 

Qualifed Immunity. 

DEFERRED ACTION FOR CHILDHOOD ARRIVALS RULE. 

Government decision to rescind DACA program—Question of com-
pleteness of administrative record.—Ninth Circuit's judgment upholding 
a District Court order requiring Government to complete administrative 
record fled in a proceeding brought to enjoin recession of DACA program 
is vacated. In re United States, p. 29. 

DEPORTATION. See Deferred Action for Childhood Arrivals Rule. 

DISCHARGE OF POLLUTANTS. See Clean Water Act. 
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DODD-FRANK WALL STREET REFORM AND CONSUMER PRO-

TECTION ACT. 

Securities-law violations—Defnition of “whistleblower.”—Act's anti-
retaliation provision does not extend to an individual, like Somers, who 
has not reported a securities-law violation to SEC. Digital Realty Trust, 
Inc. v. Somers, p. 149. 

ENVIRONMENTAL REGULATIONS. See Clean Water Act. 

EXTENSIONS OF TIME. See Statutes of Limitations. 

FEDERAL COURT JURISDICTION. See Constitutional Law. 

FEDERAL RULES OF APPELLATE PROCEDURE. See Statutes 

of Limitations. 

FOURTH AMENDMENT. See Qualifed Immunity. 

GUILTY PLEAS. See Appeals. 

GUN LAKE TRUST LAND REAFFIRMATION ACT. See Constitu-

tional Law. 

HABEAS CORPUS. 

1. Granting of habeas relief in capital case—Finding of competency to 
be executed.—Eleventh Circuit erred in granting habeas relief where state 
court's determination—that respondent was competent to be executed be-
cause he recognized that he would be put to death as punishment for mur-
der he was found to have committed—was not an unreasonable application 
of this Court's case law nor an unreasonable assessment of evidence before 
it. Dunn v. Madison, p. 10. 

2. Question of entitlement to certifcate of appealability—Claim of ju-
ror's racial bias—Procedurally defaulted claim.—Eleventh Circuit erred 
in basing its refusal to issue a certifcate of appealability in petitioner's 
habeas corpus case on ground that jurists of reason could not dispute cor-
rectness of District Court's ruling on petitioner's procedurally defaulted 
juror bias claim. Tharpe v. Sellers, p. 33. 

3. Question of reasonable application of clearly established federal 
law—Amended complaint in criminal case.—Federal law as interpreted 
by this Court did not clearly establish that state court was required to 
impose lower sentence that respondent would have received under a crimi-
nal plea agreement but for State's amendment of criminal complaint. 
Kernan v. Cuero, p. 1 

IMMIGRATION LAW. 

Detention of undocumented immigrants—Entitlement to bond hear-
ings.—Title 8 U. S. C. §§ 1225(b), 1226(a), and 1226(c) do not give detained 
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IMMIGRATION LAW—Continued. 
aliens right to periodic bond hearings during course of their detention. 
Jennings v. Rodriguez, p. 281. 

IMMIGRATION POLICY. See Deferred Action for Childhood Ar-

rivals Rule. 

IMMUNITY FROM SUIT. See Qualifed Immunity. 

INDIAN REORGANIZATION ACT. See Constitutional Law. 

INTERSTATE COMPACTS. See Water Rights. 

JURISDICTION. See Sovereign Immunity. 

JUROR BIAS. See Habeas Corpus. 

NAVIGABLE WATERS. See Clean Water Act. 

NEW MEXICO. See Water Rights. 

NOTICES OF APPEAL. See Statutes of Limitations. 

PLEAS. See Appeals. 

POLICE OFFICERS. See Qualifed Immunity. 

PRISONERS. See Attorney's Fees. 

PROBABLE CAUSE DETERMINATIONS. See Qualifed Immunity. 

QUALIFIED IMMUNITY. 

Probable cause to make arrests—Police offcers entitlement to quali-
fed immunity.—Police offcers had probable cause to arrest partygoers 
for holding a raucous, late-night party in a house they did not have permis-
sion to enter; in any event, offcers were entitled qualifed immunity. Dis-
trict of Columbia v. Wesby, p. 48. 

RACIAL DISCRIMINATION. See Habeas Corpus. 

REMOVAL OF CAUSES FROM STATE TO FEDERAL COURT. See 
Securities Litigation Uniform Standards Act of 1998. 

RETALIATION ACTIONS. See Dodd-Frank Wall Street Reform 

and Consumer Protection Act. 

RETIREMENTS BENEFITS. See Collective-Bargaining Agree-

ments. 

RIO GRANDE COMPACT. See Water Rights. 

SECURITIES ACT OF 1933. See Securities Litigation Uniform 

Standards Act of 1998. 
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SECURITIES AND EXCHANGE COMMISSION. See Dodd-Frank 

Wall Street Reform and Consumer Protection Act. 

SECURITIES LITIGATION UNIFORM STANDARDS ACT OF 1998. 

Jurisdiction of state courts—Class action suits alleging 1933 Securi-
ties Act violations—Removal to federal court.—Act did not strip state 
courts of jurisdiction to adjudicate class actions alleging only 1933 Securi-
ties Act violations; nor did it authorize removing such suits from state to 
federal court. Cyan, Inc. v. Beaver County Employees Retirement 
Fund, p. 416. 

SENTENCING. See Habeas Corpus. 

SEPARATION OF POWERS. See Constitutional Law. 

SOVEREIGN IMMUNITY. 

Jurisdictional immunity of foreign states—State sponsors of terror-
ism.—Title 28 U. S. C. § 1610(g) does not provide a freestanding basis for 
parties holding a judgment under § 1605A to attach and execute against 
foreign state's property; rather, for § 1610(g) to apply, property's immunity 
must be rescinded under a separate provision within § 1610. Rubin v. 
Islamic Republic of Iran, p. 202. 

STANDARDS OF REVIEW. See Bankruptcy. 

STATES' WATER RIGHTS. See Water Rights. 

STATE-SPONSORED TERRORISM. See Sovereign Immunity. 

STATUTES OF LIMITATIONS. 

1. Federal supplemental jurisdiction over state claims—Limitations 
period to refle state claim.—Title 28 U. S. C. § 1367(d)'s instruction to 
“toll” a state limitations period while a supplemental state-law claim is 
pending in federal court means to hold it in abeyance, i. e., to stop clock. 
Artis v. District of Columbia, p. 71. 

2. Statute of limitations for fling notice of appeal—Treatment of ex-
tensions of time to fle as jurisdictionally barred.—Seventh Circuit erred 
in treating as jurisdictional Federal Rule of Appellate Procedure 4(a) 
(5)(C)'s 30-day limitation on extensions of time to fle a notice of appeal. 
Hamer v. Neighborhood Housing Servs. of Chicago, p. 17. 

SUPPLEMENTAL JURISDICTION. See Statutes of Limitations. 

SUPREME COURT. 

Presentation of Solicitor General, p. III. 

TERRORISM. See Sovereign Immunity. 

TEXAS. See Water Rights. 
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TOLLING OF LIMITATIONS PERIODS. See Statutes of Limita-

tions. 

TRUSTS AND TRUSTEES. See Bankruptcy. 

UNDOCUMENTED IMMIGRANTS. See Deferred Action for Child-

hood Arrivals Rule; Immigration Law. 

VIOLATIONS OF SECURITIES LAWS. See Securities Litigation 

Uniform Standards Act of 1998. 

WATER RIGHTS. 

Federal Government's complaint in intervention—Violation of Rio 
Grande Compact.—The United States may pursue its complaint in inter-
vention asserting a claim that New Mexico has violated the Rio Grande 
Compact. Texas v. New Mexico, p. 407. 

WHISTLEBLOWERS. See Dodd-Frank Wall Street Reform and 

Consumer Protection Act. 

WORDS AND PHRASES. 

1. “[T]oll” a state limitations period. 28 U. S. C. § 1367(d). Artis v. 
District of Columbia, p. 71. 

2. “[W]aters of the United States.” Clean Water Act, 33 U. S. C. 
§ 1362(7). National Assn. of Mfrs. v. Department of Defense, p. 109. 




